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8 ' INDEX
(Note : An asterisk (*) denotes Note number)

Accommodation Control Act, M.P. (41 of 1961), Section 13(2) -
Deposit of rent — Arrears of renf — Tenant wants to defend the case on
such grounds also then in such situation, he is bound to deposit the
rent as per provision of Section 13(1) of the Act, as directed in the
impugned order. [Anil Kumar Gupta Vs. Shivcharan Gupta] ...2066

" wrT FEEer AfeTa, 9.4 (1961 BT 41) GRT 13(2) — HIST WAT
FvTT — 918 &7 gFrar — (HU3eR SR AERT W YSROT § 9919 Bl
Argar &, a9 # ¢l Reafy ¥ 97 aftfraw &) awr 13(1) @ SwEe agEr
AT ol $ @ fod area 2 <stwr 5 anadfye ey ¥ R fear
21 (afe AR e fa. e 1) ...2066

Accommodation Control Act, M.P. (41 of 1961), Section 13(6) —
Striking off defence — Petitioner who has challenged the relationship
of landlord and tenant in the matter and claiming such possession under
his title has a right to defend the suit of eviction under the general law
but in view of such pleadings of the written statement, he is not entitled
to defend the matter on the ground enumerated u/s 12(1)(a) to
12(1)(p)of the Act. [Anil Kumar Gupta Vs. Shivcharan Gupta] ...2066

®JTT [ATTT S, 55 (1961 T 41), SRT 13(6) — TFTIT F
e Fe g7 — I fws T § Afrar ok v @ wag @t
gatdl & 2 IR AU TF B AT Sad Beol BT TME@T B, XET F, 99
aE fafr & d@fa dswdl @ 99 o §99 SRR $ A 8wy
fafea e 9 99w Afaal & gReTa vEd gy 95 st a9 o
12(1)(T) | 12(1)(d) @ Fwa g ATAR W AT I 9914 B D
ford s@ar ¥ (afva ar gar fa. REEser ) ..-2066

Arbitration and Conciliation Act (26 of 1996), Section 11(6) —
Appointment of Arbitrator — Applicant’s application to release the
amount due to it denied on the ground that he has not resorted to the
specified procedure of conciliation, hence are not admissible - Request
made by the applicant to appoint an Arbitrator failed to evoke any
response ~ Hence, this application — Held — From perusal of clause 25
of the agreement, recourse to conciliation is not mandatory —
Contention of non-applicant that the dispute between the party has not
arisen, cannot be accepted — As per clause 25(vi), dispute between the
party shall be referred for adjudication through the arbitrator to be

-
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appointed by the Chief Engineer — Application alIowed Chief
Engineer, B.S.N.L. is directed to appoint an Arbitrator within 30 days.
[Dharmendra Singh (M/s.) Vs. Bharat Sanchar Nigam Ltd.]  ...1961

wrEwery Siv GeIw ATAIIT (1996 BT 26), £NT 11(5) — FeAwEl B}
T — ardes N1 99 29 W99 a0 {6l 9N 8Y AdEs 39 JAER
W adierR frar Ty s oo gar @ Rfffe afvar @1 sads T8
foan, s wEw ad — TR @ g f5E o 8 ek ¢ e
&1 BIF WaTg T F4AT TAT — §9 BT AT Adgd — AffeifRa — R
P @3 25 @1 yREINGT o W, GA§ &1 IqAd AT JHUS TE —
Fde® BT a@ [P sgerR © 99 fag so= 78 gar 8, Wiar T8
fear o g@ar — @ 25(vi) ¥ IIUR UHER ¥ WA O @ =
afrgar g1 Prgad Tory 3 R <afitia R e ¥y PAERE R
WA — IAMAEA Ho — A AP, flenrEgd. st 30 e @ Hfiow
Wﬁgﬁmﬁﬁﬁﬁﬁéﬁmﬁmml(ﬁe%z (ﬂ)ﬁ: ARG
war e fal) ) ..1961

Arbitration and Conciliation Act (26 of 1996), Section 11(6) —
Procedure for appointment of Arbitrators — Held — When the procedure
mentioned in the agreement agreed upon by the parties is not fulfilled
by a party, application can be filed for appointment of Arbitrator —If
the said procedure is not fulfilled, Section 11(6) needs to be invoked.
[Anant Electricals (M/s.) Vs. Bharat Sanchar Nigam Ltd.] 2271

qreervery Sl Gaw AT (1996 BT 26), GIVT 11(6) — qEqeRl WY
fragfer @ R afrar — afafaiRa — aft fedt weeR g1 eqag
Sfeafea ufirar o w waeRl g1 wsafy & = off, & qur 9 fEar
wraT € a9 7eaeer 9 frgfe @q aden uwge fean o aear € — 3fx
gad gfpar &t qrr T8 fear wran, SRT 11(6) T AT AT BT ATTTIDAT
21 (ava fegae (@) fa. wra war frm fa) : ...2271

Arbitration and Conciliation Act (26 of 1996), Section 34 —
Issues — Section 34 has a limited scope — District Judge is not required
to give finding on independent factual issues apart from ground
mentioned in Section 34 — Not necessary to frame issues. [Ashok Vs.
M/s. Sanghi Brothers (Indore) Ltd.] ...2080

Wﬁwaﬁﬁwﬁwﬁ FT 26), &IRT 34 — [l — a1
34 B IRy Difim & — frar = arEls € arr 34 § sfeaRaa ameR & smEr
WA Ao Qo W) ey <91 aifta T — faawet ot faxfu

P
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T B Iraegear | (rate f A "= oaed (§eiv) fan) ...2080

Arbitration and Conciliation Act (26 of 1996), Sections 44, 45
~Binding Contract—For 2 binding contract written agreement is not
necessary but from the contemporaneous correspondence exchanged
between the parties “consensus ad idem” should be clearly spelt out,
it cannot be said that an agreement had come in existence — The
correspondence between the parties also indicate that till 22.09.2008
the parties were at the negotiation stage and final terms were not
arrived at between them. [British Marine PLC. London Vs. Agrawal
Coal Corporation Pvt. Ltd.] ' (DB)...1941

qregweyy iV YA IEHTIA (1996 BT 26) ereiv 44, 45 —
P Fev — aEeN! WR & a3 fafea sIR arqvae a faeg
ARl B =T fHd T WHEN EER ¥ F @ aef ¥ b s
4 ¥ firea w1fed, wg Y w1 o wear {5 sIx sl F ar Ty @
— ISR & 7ed AR ¥ 7 g2rfar € % 22.00.2008 9@ ussR ST
¢ I5d W o AR I Aiw fem w ww o WY Y oft ) (Rafew ARm
Nl @39 f4. FU9a sia sRYRIE g1 1) (DB)...1941

Arbitration and Conciliation Act (26 of 1996), Sections 44, 45

— Collusion —1t is not enough to state in general term that there was
“collusion” — Said allegation made by the appellant Iacks in material
pleading to substantiate the plea of “collusion” — It cannot be held
that the respondent No. 2 has colluded with the respondent No. 1.
[British Marine PL.C. London Vs. Agrawal Coal Corporation Pvt. Ltd.]
(DB)...1941

ATV 1Y YT AT (1996 BT 26), STIVIY 44, 45 — " wH™
— W X WY AT FE SR i Al e g off — ardeneff
g1 f5d T4 v Aftrmem ¥ gwiel @ a9 gie @ R aifes
AFTET & FAT § — gF RO T B o wed 5 gegelf w2 @)
ueaeff . 1 @ gl 7 Y oft) (Rafew AR flyesd. o= . swarw
Fia BRI U7, ) (DB)...1941

Arbitration and Conciliation Act (26 of 1996), Sections 44, 45
& 50— Reference of subject matter of suit filed by respondent No. 1 to
arbitration — Held —Before referring the dispute for arbitration u/s 45
of the Act, the judicial authority must examine the existence of
arbitration agreement between the parties — Section 45 can be invoked
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only if it is found that such an arbitration agreement is not null and
void, inoperative and incapable of being performed. [British Marine
PLC. London Vs. Agrawal Coal Corporation Pvt. Ltd.] (DB)...1941

qregeery il gorg AffaaT (1996 BT 26). €RTC 44, 45 T 50 —
yegeff w. 1 BT wEd are &1 favuasg o weae ot Fifde feur s
— sfafrafRa — el @Y aRT 45 @ Fofa Arerwem 2y faar fids
T @ qd =fiie RGN B UEeR] 9 #ey " R § dRdd
FT TETTT BT A — ©RT 45 BT JAqaHd D a9 o &1 wdar § afS
g qraT AT ¥ f5 Saa Hedeey WNR YW 9 |d, Iugadd ud qEr
FE B a3 q@T a9 2| (ﬁ%mﬁﬁﬁd’rwwﬁ wed f4. ara s
HFRUREE 1. i) (DB)...1941

Arms Act (54 of 1959), Section 25(1B)(a) — Seizure of fire Arms
— Neither seized nor any sanction to prosecute under Arms Act was
obtained from the District Magistrate — Conviction u/s 27 of the Arms
Act cannot be sustained. [Gulzar Ahmad @ Gulzar Khan Vs. State of
M.P.] (DB)...2268

| amge ST (1959 BT 54). GIRT 25(1)(T) — ATHANA Bt Gl
— 9 At W= # T 3R 9 @ argy aftifrm @ dwia afwitha e
w4 og foren afigde @ o1 Ao off 18 — arger arferfray @Y ary 27
@ sffa Siufufy o o€ = o gadl] (TEWR #Eae 8% T
= fa. 9.y o) (DB)...2268

Bliumi Vikas Rules, M.P. 2012, Rule 26(9) — Licensing of Engineer

— Competence of Architect — Distinction made between the scope of licence
to be granted to Civil Engineers and Architects is discriminatory and hit
" by Article 14 of Constitution of India — Clause (C) of sub Rule (9) of Rule
26 struck down and further declared that sub rule (9) Clause (A) would

* apply proprio vigore to Engineers as in the case of Architects for grant of
licence. [Association of Civil Engineers of Madhya Pradesh (Bhopal Unit)
Vs. State of M.P.] | ~ (DB)...2085

afy fawra fgq 7.9, 2012 g 26(9) — Sfrgar o1 F3agT —
aregfae @7 werrar — fafae siftar et agfaw $1 9 @ W aredt
sgsifa & =nfta & w7 47 fear w7 5 5 AgaEygf & gk e @
wfum @ a8 T 14 g AT Ay € — Fraw 26 @1 SufEd (9) o
e (@) afrefea aty o wifya fear T & ST frm (8) @S (@)
Faafa e f5d WM ?g afidaien W w@Ea | g s oW fs
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IRgfast @AM ¥ wtar @) (iR atw Rafre seifrrd  aifw
YL (A gfe) fa wy. we) ' (DB)...2085
Civil Procedure Code (5 of 1908), Section 9 — Jurisdiction —
Since the correspondence has been done from Indore where registered
office is located — Part of action has arisen at Indore — Therefore,
Civil Court, Indore has jurisdiction. [British Marine PLC. London Vs.
Agrawal Coal Corporation Pvt. Ltd.] - (DB)...1941

Refyer wwar afear (1908 o7 5), €T 9 ~ SR — Tfe gaiv
ﬁwgmﬁ%aﬂmﬁuaé—ﬂﬂmmgﬁqﬁ
ST g1 @ - o, §RIR R =marer o7 atarfereTe @ (fafewr AR+
Lyl & 4. srara i srawe g1 fer) (DB)...1941

Civil Procedure Code (5 of 1908), Section 9, Land Revenue
Code, M.P. (20 of 1959), Section 25 7(2x) — Suit for declaration. of
Bhumtiswami rights — Suit for declaration of Bhumiswami right and
. Possession in respect of agricultural land is maintainable — Such suit
not barred under Section 257 of M.P.L.R. Code. [Om Prakash Vs. Ashok
Kumar] ...2119

Rifaer afirar wiear (1908 7 5), arer 9, o XTI gieal, 47 (1959
BT 20), T 257(2x) — FRearft aftrert % iy BY a8 — '@fyr qfr
$ﬁ#ﬂ#ﬁﬁﬁﬂﬂmwmaﬁﬁwéqaﬁﬁwﬁué—w
dTe. 9.9, 9. N WRAT 9 910 257 @ wefer affe wd ) (@ e
f4. seits gaR) ...2119

Civil Procedure Code (5 of 1 908), Sections 15 to 20 & Siiccession

Act (39 of 1925), Sections 371 & 372 — Jurisdiction of the Succession
Court to grant certificate — Held — For conferring jurisdiction upon a
succession court, claimant is required to satisfy the court that the
deceased at the time of his death was residing permanently/ordinarily
within the local jurisdiction of that court or the property of the deceased
is situated within the local jurisdiction of that court and he at the time
of his death had no fixed place of residence — Deceased was found to
be resident of two places and having property at both the places —
Both the court is having jurisdiction to grant succession certificate,
[Jag Mohan Tripathi Vs. Baba Annapurna Das Katthiya Baba] ,
' ' «..2311

Rifae gt afzar (1908 @1 5), gRTY 15 ® 20 7 SeRiSev
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FRFT (1925 7 39), €T 371 T 372 — QGEelEPIR AAerd & 7477 73

.mmﬁaﬁwﬁm—mfmwaﬁmﬁm
'aﬁ;ﬁmﬁwﬁmmaﬁaﬁ;mmﬂ$

W S ey B i aRmRer ¥ wend /9ms 99 9 Faraya o
a1 TOE @ Wi S e F wriy afeRar & @ Rea € 3
T @ Wi 9ES I PEw o1 B fifYew e T or — qae B A
sort o1 FERA T iR A e W ews e wafd off - 3
T ® SERIEER TEY U USF S @ ateiar 1 (Ger wed
Prardt 3. @ s=er {79 Sfeerr 9mET) ...2311

Civil Procedure Code (5 of 1908), Section 100, Specific Relief
Act (47 of 1963), Section 34 — Declaration — Defendants had purchased
the suif lands from the mother of the plaintiff — Therefore, they are
bound by the act and representation of the guardian of the plaintiff
and they are estopped from contending that the plaintiff has no right,
title and interest in respect of the suit lands. [Vijay Bahadur Singh Vs.
Rameshwar] ' ...1879

Rifyer gfrar afRar (1908 @7 5), &7 100, AR srgaly
TS (1963 @7 47), &%T 34 — Figor — fvarfeal 7 ardt @) At
¥ a1 AP’ o1 B A o — gafag, A ah § wewe ¥ st S
ARIATT T 9154 2 31X 98 4% a8 &% 9 faefea @ 5 arg (el @
weg ¥ el &7 $iY ARGR, §6 ¢9 foa & 21 (R TETgR Riw fa
M) ' ©L.1879

Civil Procedure Code (5 of 1908), Order 1 Rule 10 — Necessary
party — On the date of filing the suit, no cause of action was stated in
the plaint against the proposed defendant — Held — No averment
regarding any date or specific cause of action which is available to the
petitioner against the proposed defendant, has been pleaded —In the
lack of any cause of action against the proposed defendant, such person

could not be said to be the necessary party to adjudicate the present
suit. [Abdul Rajjak Vs. Smt. Archana] ' ...2309

Rifaer mfFar wfXar (1908 #7 5) SRe 1 FAT 10 — 1T0as
gHFIR — ar gxgdiee @) R &, vefaa ufaerd) @ freg aqus F
#E a1g T shafaa 78 — afifaiRa - swarfi it @ g
Eﬁﬁﬁmmﬁﬁnﬁﬁr&rmﬁﬁﬁfﬁmma%ﬁﬁa#qwm
&7 aftrars, €l — uwaifad a3 freg 5 ag oW @ @199 A,
I9d af¥a @1, ada™ 9rg <Akl 7 @ fad e gdger T8
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Civil Procedure Code (5 of 1908), Order 2 Rule 2—Second Counter
Claim - Court had directed to remove defects in the first counter claim —
First counter claim was withdrawn and second counter claim was filed —
Held — In view of direction given by Court to remove defects, second
counter claim has implied permission of Court — Res-judicata also does
not apply. {[Dataram Singh Vs. Brindawan Singh] ..:2348

Rifaer gizar wifzar (1908 #7 5), ap3er 2 Frry 2 — Bdlg afy arar
— W 9y qrar # grEn F 3w ged @ R PRRm e er —
9ot wfy <maT qrue faar T el fadw ufy qm@r uwga feEr war —
gfafeifa — IRA zem @ R —maew g™ R ™ Ry @
gftewa vt gy, fadia ufa <@ & ~raew 9 Rt ety @ - o
= H g ET star | (Rranm w4 frsrea Rie) ...2348

Civil Procedure Code (5 of 1908), Order 6 Rule 17— Amendment
at Appellate Stage — Application for amendment was filed after 28 years
from the date of institution of the suit with a view to fill up the lJacunae
—Same is impermissible in law —Possession claimed in the suit is barred
by Limitation. [Vijay Bahadur Singh Vs. Rameshwar] ...1879

Rifaer afipar wifzar (1908 &7 5), AR9r 6 Fr 17 — adielt uwor
7Y gereT — a1q WRerd &% oY Rfer ¥ 28 o vvaw, s @
B B IR | WGT b1 qrAET T Fear T - 78 ARy ¥
FTIRE B — a5 7 A1 Bt @1 qrar Rl g affa € (Rem

781} fiE fa smwaR) ...1879
_ Civil Procedure Code (5 of 1908), Order 6 Rule 17 — See —
Constitution — Article 227 [Igbal Vs. Mahila Rasidan] «..2064
Rifaa afear wfear (1908 @1 5) r3er 6 Frag 17 — @@ —
TIdErT — FgeT 227 (gwara fa. Afear wiem) ...2064

Civil Procedure Code (5 of 1908), Order 6 Rule 17 — See —
Constitution —Article 227 [Mahendra Gupta Vs. Mohd. Yunus] ...2284

Rifaer giFar afear (1908 @1 5), Irder 6 a9 17 — 3@ —
w7 — FgeeT 227 (M= Yo fa. Aewe gaw) ...2284

Civil Procedure Code (5 of 1908), Order 8 Rule 1 — Written
Statement — Extension of Time — Object is to expeditc the hearing and
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not to scuttle the same — Provision is a part of procedural law and
directory in nature — Permission cannot be granted as a matter of
routine — Order extending time to file written statement set aside —
Petition allowed. [Bismilla Bee Vs. Arjuman Aara] 2341

Rifaer miar afRar (1908 @7 5), 9<e 8 Frayw 1 — fof¥a werT
— g FErar W — e § YA o3 Sqew € i T 5 99
frea BT —-9uds, wirarore Ry &1 @ 9 § i} PReoe weg
T 2 — WA U @ G g T o1 o Wady — fafaa s g
P G W TGN BT ARy rored — arfuer Horl (fafean @ fa
AT AR ...2341

Civil Procedure Code (5 of 1908), Order 26 Rule 9 —
Appointment of Commissioner — Application for appointment of
Commissioner was rejected by trial court — Another application was
filed before Appellate Court hearing appeal against the judgment and
decree — Held — Appellate Court ought to have heard the appeal first
on merits and thereafter on the application and then decide the
application first and subject to out come of such application, the
judgment on merits be delivered by the Appellate Court but such process
has not been adopted by the Appellate Court —Impugned order being
perverse is not sustainable and deserves to be set aside. [Dharam Das
Rai Vs. Chief Municipal Officer] <.1794

Rifaer afFar wizar (1908 &7 5), JIRer 26 (a7 9 — anyad &t
Frgfeg — amgaa 31 Prgfra frd o 37 amdet &) faawer e g
gedftar fer T — Profa @ik Al @ favg afla g7+ ard ardfiel
AT @ W9E {6y U amaed wegd foar war — afafreifa — adich
TITed & TEe Rt W erfte gt anfee oft @ik aerveEa s
W &iY a9 aded @1 Ugd PrOery &) AMed or i 99w a[ET &
qiome @ s, ardiel ~araTery B et ) ol e s anfEg
P arfielt =amaTeE g1 wad wfEar @7 aads & o Ty — anafra
gy faadw g1 9 W w1 @i oo fed W givg 2 (eRA
g fa. i it are) ...1794

Civil Procedure Code (5 of 1908), Order 39 Rules 1 & 2 —The
plea raised by the appellant that anti suit injunction cannot be granted
and reliance has been placed upon 2003 (4) SCC 341, wherein Supreme
Court has culled out the principles but nothing has been pointed out to
show that said principles are violated. [British Marine PLC. London
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Vs. Agrawal Coal Corporation Pvt. Ltd.] (DB)...1941

Rrfaer giFar aizar (1908 @7 5) am@er 39 fras 1 7 2 — ardrareff
mmmwﬁsmﬁﬁwqumqﬁﬁmmm
T 2003 (4) SCC 341 W fawamw R o Arey Swaw =gy 3
Rigral’ ! af@ fear on wq ¥z uid @ fert g Y yoe & fpar
T § & 9w fieral &1 SedE gar 2 (ﬁ%mﬁﬁqﬁ.w.ﬂﬁﬁﬁ.
JFAT FIA SRURTT 9T, for) - (DB)...1941

Civil Procedure Code (5 of 1908), Order 41 Rule 23 — Remand
— Held — First Appellate Court ordering remand of the case for fresh
decision instead of deciding it on merit is an erroneous exercise of
jurisdiction — Decree is not sustainable in the eye of law — Appeal
allowed. [Murari Lal Vs. Ram Kumar Ojha] «.2162

Rifaer 7far aiear (1908 &7 5), SHRW 41 Froe 23 — T3 yer —
AfAFEiRT — gom aftel ~marer grr oYY W =mfRiT e @
T TR R W FPfs 3 g teRwr B g e @ et
aftreTiRar o1 FReqel Swiw @ - fafr 3 g @ foat qofy T8 —
afier HoR | (e ATl fa. T AR atem) ...2162

Civil Procedure Code (5 of 1908), Order 41 Rule 23-A — Remand
in other cases —Held —If the first appellate court intended to remand the
case to the trial court, it was required to first reverse the findings of the"
trial court on issues and thereafter upon conclusion that retrial was
necessary, the said jurisdiction could have been invoked — Further held
that by choosing to remand the case without reversing the findings of the
trial court, the First Appellate Court has committed patent error of law —
Impugned judgment set aside. [Shivdayal Vs. Meena Bai) 2174

Rifder mfsar GR2ar (1908 @7 5), e 41 T 237 — g
ym‘#m%y‘w~3rﬁrﬁafﬁa—uﬁuammﬂ?ﬁﬂnmmmm.

ﬁiﬁmwaﬁumuﬁrﬁﬁﬁmmaﬁwm'wﬁim.

Wﬁ%ﬁﬁmmemmmwaﬁfmwﬁw
W 5 g3 Ramer snawae 2, swa sR@Rar o1 aa@s Ry ST wwar ST
— 9t afifraiRa fear T f5 onfrell <marem ¥ REmer e @
ﬁwﬂaﬁmﬁmuwuﬁﬁﬁﬂmgﬂmﬁﬁraﬁwﬁq\a
FIRT B & — agfag fofa s (Rraeara A M 9E)  ...2174

'Civil Services (Classification, Control and Appe&l) Rules, M.P.
1966, Rule 9 — Suspension —Sufficient reasons disclosed in the suspension

[\l
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order — Mere non mention of “in contemplation of enquiry” will not vitiate
the suspension order. {Bhupal Singh Vs. State of M.P.] «..2069

Rif¥er dar (Fffevor Fraser giv afie) frae 28 1966, 399 9
— faaT — fdew akdy § w@iw R gsyfd 1 & - A= WE
Framerefim ved gy &1 Seaw T8 f5d 9 9§ s amew g wEY
g (qura fiw i Wy, <) . ...2069 -

Civil Services (Classz:ﬁ‘cbri_on, Control and Appeal) Rules, M.P.
1966, Rule 9(1) & 9(1)(a) — Suspension — Competence of Divisional
Commissioner to place Class-1 Gazetted Officer under suspension —
Held — It is within the competence of Divisional Commissioner to impose
minor penalties on Class-I and Class-II Gazetted Officer and also to
place them under suspension — Power of the same has been delegated
to him by notification dated 13.08.1977 and 02.08.1999. [Bhupal Singh
Vs. State of M.P.] ...2069

R war (affevo, [ giv sfier) e a7 1968 Fam s(1) @
9(1)(@) — FreraT — qgm Ao ol Afe™ ot fes ¥ @ 9 Sariy
g = el — ARFEiRT — gem S vF il ol Toufa e w
g T aftRifle o @ R wor s=° feise § @R & i warig
AT WET  — 990 e 99 aftrgEer fX 13.08.1977 TS 02.08.1989 BRT
ufaffea & =i &1 (o fis [ 2w, ) 2069

Civil Services (Pension) Rules, M.P. 1976, Rule 9(6) — Interest
on retiral dues — Entitlement ~ Delay in making payment of retiral
dues — Lodging of complaint against the petitioner in the office of the
Lokayukt ~ Casge against petitioner was closed —Mere recording of a
complaint against the petitioner and starting an investigation by the
Economic Offences Bureau or Lokayukta was not constitution of a
criminal proceedings against the petitioner in terms of the definition
of judicial proceedings indicated in Rule 9(6) of the Rules aforesaid —
There was unauthorized delay in making the payment of retiral dues
to the petitioner — Petitioner entitled to interest @ 8% on amount of
retiral dues. [Aditya Mishra Vs. State of ML.P.] «.1756

Rifaer war (der) A, 5.0, 1976, (97 9(6) — Warfqlea sraetsi
gv &ro7 — Ewerdt — dar i amest & g 7 fyesw - ategw
st 7 A & faeg remy o« — o= @ fog gewo 9% far Tar
-t % favg W= R s afyfafea e s st e o
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R AT ATFTYTT T AT AR 54T 9, S Py @ Frad o(e)
H ifpa uifis ofardt #1 aRwmor @ aafe, ard @ fave Tifse
SRfarEd o1 w9 TE o7 — AN @ A7 Pl sEnst F quars 7
FiEra faasa or — A=l dar Prqie seeel @) e W 8 uftem &t
X ¥ & &1 ees | (anfye e fa. A, o) , ...1756

Civil Services — Promotion — Petitioner was appointed on the
post of Sub-Inspector in general category — Later on, petitioner came
to know that “Chhattri” caste is in Scheduled Tribe - Since the
petitioner is under the category of Schedule Tribe, the benefit for which
a candidate of Schedule Tribe is entitled, be given to the petitioner at
the time of promotion — Held — Respondents were directed that if found
that the petitioner is entitled for the benefit on the basis of a candidate
of Schedule Tribe, then the same be given to the petitioner as well.
[Ashok Rangshahi Vs. State of M.P.] : ...1751

ferfaer War — gei=ifa — 9= ¥ S9-FlEe 3 99 W g fofl
¥ g fear mar — arg A, A B gar wer 5 cwad Wl sy
SErerta # At @ — g% gl spgfaa Seenta @ gvft @ efadfa eman
2, = @ R 3w a9 aifyy e ol sy
Sontd B qAdl P ? — aftfeifa — gwreffar & fRftw fear
Tt fe afe ge urgr wmar @ 6 A agfua weenfa e aweff g9 @
AR WX o9 & AR ¢, 04 Saw ard it w1+ o st (@
ey f. . ) ...1751

Civil Services (Special Provision for Appointment of Women),
M.P. Rules, 1997, Rule 3 & Lok Seva (Anusuchit Jatiyon, Anusuchit
Jan Jativon Aur Anya Pichhade Vargon Ke Liye Arakshan) Adhiniyam,
M.E (21 of 1994), Section 4(4) — Grievance of the petitioner is that,
instead of accommodating the petitioner (though O.B.C.) in General
Category, the candidates below the rank of petitioner and receiving
less marks than the petitioner are being selected in General Category
— Held - Out of 564 posts of Homeopathy Medical Officer, 265 posts
are reserved for women candidates of all categories i.e. horizontal
reservation — Therefore, candidates of one category even if obtain
higher marks than that of General Category cannot seek migration to
General Category posts — Respondents cannot be directed to adjust
the petitioner against General Category seat. {Sunita Thakre (Dr.) Vs.
State of M.P] ...1831
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Rifder Bar (afzaren’ 3t fgfea @ fod &9y gvae) 9.9, Fag
1997, 447 3 T &iw |7 (FFqfIa oforal, sqglfaa aanfaal aic a9
free aui” @ forgd Fres™r) ST g0, (1994 BT 21), Grer 4(4) — ArA
1 rerm 2 f5 Il B g sol ¥ (srfue. 29 g2 Hl) v
o B o, gre @ T P % wd g @ o o 9T B ard
s=fRfal &1 waw [ 4ot F fear rar - sfafheiRa — st
fafecar Aty & 564 gl F | 265 e, wdl APl @) #feast © fad
FRfga s Sfew aRevT — am: e stoft & arwgeffio, wd € 9=
goft ard a=Bfat | afts aF g e &, 98 wrn vl @ gt W)
ggue T8 AT GEd — 9 49 © U W ard) : waiteg o1 @
fog gogeffror &t PRy 78 f& s gwar (@ ar s (1) fa. =
q. A) ...1831

Commercial Tax Act, M.P. 1994 (5 of 1995), Section 69(3) —
Penalty — Petitioner filed his return and calculated the tax but paid
less than 80% of the tax —Non-deposit of tax made him defaulter within
the definition of Section 69, so as to call the return filed by him as a
false return —Section 26 & 69 deals with different situations — However,
penalty is reduced from 5 times to 3 times. [Hindustan Lever Ltd.
(M/s.) Vs. Assistant Commissioner, Commercial Tax]  (DB)...1715

gy & 3ferfram, 7y 1994 (1995 *1 5) rer 69(3) — TR
— gt R F T Y Al et g1 $Y g 9 o1 80 wfiew
q 9 FT g9 6AT — =R 69 © IRAT F FN AT T T B BRI
W AR 991 fen R f swe v wifew Y a1 fyaveft ot e
faaeeft w1 SR — aRT 26 T 69 P ARRefEY ¥ arp B & — o
i 5 T | "R 3 A @1 g | (Rgwm diw fa. @) fa
i ofieR, Fafdfaa 2@m) (DB)...1715

Constitution — Article 16 — Higler Pay Scale — Schemne for —
Employee who had completed 9 years of service on same post without
promotion — Denial to petitioner on ground of adverse entries recorded
against him in his ACR —Industrial Courtin its order stated that there
was no reason to record adverse entries against petitioner — Said order
was affirmed by High Court — Denial not proper — Direction given to
respondent to consider case of petitioner for grant of benefit of higher
pay scale. [Abid Hassan Vs. M.P. Electricity Board] .. *15

FIRETT — FeBT 16 — Gegav FoIHT — @ [ad Forw — sHar
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Rt famT wet=wet ot U5 Wk 9 o &% WA of B ofl @ — Arh B owD
freg wlay ¥ uftge wfafkal @ sar R afre far @ —
Heifres <ararem ¥ o aRw A v B I @ frog gy sfifewr
Fffaiea o o1 FI I 96 o — I HEY Som WATAE §RT
afige — aredftafy sha 78 — goaeff ) fRw f5 Swaay damE @1
A UM B ?q 9l B ST W far o | @Enfag wwew L wod
affrd a1s) . ..*15

Constitution — Article 21 — Meaningful living — House — M.P.
Housing Board did not construct the house in accordance with
specifications and also did not affix the fixtures as per specifications —
Housing Board directed to pay compensation of Rs. 5,00,000/-, Rs.
25,000/- by way of cost and Rs. 5,000/~ towards counsel fee. [Shakuntala
Bhadouria Vs. M.P. Griha Nirman Mandal] (DB)...1706

GRETT — J7eB7 21 — Wref @ 197997 — FBr7 — 0. e Ffor
ded ? ger @1 fin e, fifffRest @ agur 9 fear @ aix
R ot fafafifeat @ aqar 7& @ @ & - yfrew <. 5,00,000 /.
o B OATAH W T, 25,000/ — AR A wg A i %, 5,000/~ BT
T wx3 @ fay 7z frfo dsa@ & PRRm fear Tar (@
w=_iRkAr fa. 7w e fmfu geaq) (DB)...1706

Constitution ~ Article 22(5) — See - National Security Act, 1980,
Sections 8 & 14 [Bhaiya @ Bhaiyalal @ Arvind Vs, State of M.P.]
(DB)... 1730

T — Jg=pT 22(5) — I& — Wy gvar Afrgy, 1980,
greg 8 7 14 (a1 9% Ayrerg 99 axfasw . w4, <rea) (DB)...1730

. Constitution — Article 226 - Fixation of Price of Land — Allotment
or Registration — Self Financing Schemes ~ Drawal of Lottery — Applicant

is required to pay 10% of the price at the time of allotment and remaining

in installments which are already fixed - Nothing is required by the Board
thereafter — Process of Registration is in fact a process of allotment —
Collector’s guidelines to determine the price of land as existing at the time
of registration may properly be taken into consideration to determine price
- of land —To use Collector’s guidelines as existing on the date of handing

over of possession as such is to allow the Board to earn profit, which is /

contrary to the concept of Self Financing Scheme. [M.P. Housing &
Infrastructure Development Board Vs, Dr. Sudha Jain] (DB)...2012



INDEX o 21

T — WY 226 — Hqfy Ft FT FT FrErfeor — JFET AU
THfieer — ¥ -l o — &ied (Ao — Jded @ 9 S
T 10 g FTaE I @ o € FiR AW fewl A ot ved @
freffia € — 399 AW 9 gRT ¢ aifdm 7@ — gsfiexr ®) ufsar -
arwd ¥ arde A ufieaT @ — iy A I PaiRa v @ W, iy
3! . frefRa o @ saTer @ faom Py st fo ysiewor @ o
forer= 81, @1 Sfaa w0 @ fEr F foar s 9@ar @ — wear 29 @7 fafdr
@l Fadex @ faean i fdey & 9uaihr o e ot avw @ 9l
ot @ AT s @1 argafy 29 2, @ w-fac aieEr 9 Weern @
frfte 21 (Tadl. =efT s srg TR seantw 918 fa S7. gan
) (DB)...2012

Constitution — Article 226 — Investigation by C.B.I — Minor girl
alleged to have been kidnapped by forest officials — In Habeas Corpus
Petition, High Court initially found that investigation by Police isnot proper
— However, subsequently relying on statements of forest officials and
ignoring the statements of eye witnesses, report was filed by police stating
that she was not kidnapped — Habeas Corpus petition was accordingly
dismissed — Considering the facts and circumstances, investigation handed
over to C.B.1. [Alsia Pardhi Vs. State of M.P.] (8C)...1979

GETIT — YT 226 — PRI FRYT X g7 T — ANSEA
TU ¥ G Sl §RT JCUSAss IfdsT &1 AYE — §ul yuElson
Fifaet % S=a AT F oivd ? urm fF gfew gwr ot sfaw a9 - fee
TEREAN, 99 FHaiAl & o o) Rz o= gy v veeeff e @
Tt @ e v gy I v R wega o E, 59 FuT @ W
for Su®T Sraever T g AT — AETAR 41 TR aifueT eRe @) 18
off — oot 2k uRRefEt 1 AR § o gu. ofT @< sewr =1 @
FENARd &1 ¢ | (sl a=ell fa 19, =) (80)...1979 .

Constitution — Article 226 — Writ — Availability of alternative
remedy — Held — Petition can be entertained if the order suffers from
violation of principles of natural justice, paséed by incompetent
authority — Further held, this is a matter of discretion and not of
compulsion. [Lata Agrawal (Smt.) Vs, Indian Oil Corporation] ...2096

giderT — g7 226 — Re — Jdofegs vyarv @1 Syasrar —
afufeaiRa — ofaer =g 8 9@t 2 afy sk, Hufife = =
Rigral & Seaeq @ o 2, s&d T g1 wRka fEr T @ — et
attfwerifRa faar T v a8 vavor fRwReR o1 @ Ak 7 5 afeeda
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Constitution ~ Article 226 — Writ Jurisdiction — Held — Highly
disputed questions of fact cannot be adjudicated in a writ petition. [Hotel
Adityaz Ltd. Vs. Madhya Pradesh Kshetra Vidyut Vitran Co. Ltd] ...2353

WIRENT — 7T 226 — Re sfremRar — afafaiRa — Re aifim
ﬁwﬁmmmﬁﬁmﬁmuﬁﬁhwmmml(m
feers fa. A, weguy &= fga fagwr &, fi) ...2353

Constitution — Article 226 — Writ Petition — Alternate Remedy
— The bar of alternative remedy is a self imposed restriction and it is
not a fit case to direct the writ petitioners to avail the alternate remedy,
speciaily when they have raised jurisdictional issues, alleged violation
.of principles of natural justice and have also given reasons as to why
the alternate remedy is not effective and efficacious. [Madhya Pradesh
Cricket Association Vs. Shri B.S. Solanki] ...1820

GIAETT — JgT 226 — Re Tler — dafeqs gyarw — dafms .

YER 1 99T WY dRRa frdem 2 st Re aEmr 5 defus
SUAR &7 IgWd a1 @ o PR o3 @ R v Shra yevor ey @
fagy 37 } 99 o9 vt AR @ RO sert €, duffs =g @
Rrgial 1 seaem afwle frar @ ok d5Rae STar wat gard v
IHEEN T8 ¥, 399 v A R ¥ (wex udw fivde wwifyee R
st fow. wida) . ...1820

Constitution — Articles 226, 14 — Contractual matier — Tender
— While disposing of public property State must give equal opportunity
to all concerned and endeavour to fetch the best available price in
public interest. [Anand Chouksey Vs. State of ML.P.] (DB)...1777

WIGETT — Jq=0T 226, 14 — WiIsT §HET — Fifder — W wafea
B ferT $%Q o vy & udl g9’ 3 W aaws . Ty
MY Wi Ra F, wafww Suae #va Pema® o1 99/ BT 9@Mev]
(eie d@twd 4 7y, wea) (DB)...1777

Constitution — Article 227, Civil Procedure Code (5 of 1908),
Order 6 Rule 17 — Amendment — Suit is pending under an order of
remand passed by the appellate court with certain directions — On the
same subject matter application under Order 6 Rule 17 was filed before
appellate court which was dismissed — Held — Since the suit is being

&
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tried under an order of remand passed by the appellate court to decide
the matter afresh in accordance with the directions, trial Court did not
have any authority to consider any application or circumstance contrary
to the direction —~ The order of dismissal of application under Order 6
Rule 17, by the appellate court is having binding effect as res-judicata.
[Igbal Vs. Mahila Rasidan] ..2064

GG — sg=97 227, Rifda wi&ar wizar (1908 &7 5), SR 6
B 17 — gataT — adieh <M g sig PR @ wer aiia
fpd T2 gfdyer @ aad arg afdd ® — W9 ey av ardvel
AT @ GHE AT, ARy 6 FrAW 17 @ Wi ugd feur T e,
R wiRw fFar T — affEiRe — 4fF T o1 fEre, frat @
aqEr T AR @ wmen wmatfe s @ ol afed =T g
R B T ghmye @ sy @ e fear W w2, PR @
frafia et st a1 uRRefY & AR & a8 3 fad faamor ey
# BT yeR T8 — il |RnEd g1 AR 6 FEw 17§ sfwia
amdee @ wiieh @ ey o7 d WK @ $U ¥ e gUE 2|
(gwaTa fa. wiger i) T ..2064

Constitution — Article 227, Civil Procedure Code (5 of 1908),
Order 6 Rule 17—Suit for eviction was filed by the respondent/plaintiff
— After recording the evidence of the parties, application seeking
amendment in the written statement —Nothing has been explained as
to why such a pleading could not be raised at the relevant time — Held
— Petitioner who was aware of all such happenings has deliberately not
made any pleading in the written statement and virtually has admitted
that he was the sole tenant in the suit premises — Withdrawal of
admission made earlier by petitioner, which would cause prejudice to
the case of plaintiff by way of amendment, cannot be permitted —
Petition dismissed. [Mahendra Gupta Vs. Mohd. Yunus] «.2284

R — ageeT 227, Fufdd FHIT WIFaT (1908 BT 5), FIRT 6
Fraw 17 — uceff /4l g7 AgwEe 8g 918 UEgd feur T — vAerd
1 e aftfafed f5d 9 @ grama, fafe soa 3§ getes aed Y
AT — BiF wsERer a8 fur T 5 9ew afwEw 1 gETa 9wy
% Faf wdl SowT 9T Wt °1 — AttatRa — ard W I wd) qeal 9
ST o, wE SgEex fufea wow ¥ wid afmww T fd &R
wraeR® oy ¥ o fpar f5 ag iR § 9% v faREes or —
mﬂmﬁﬁﬁﬁ%ﬁﬁ#ﬁmmmaﬁaﬁaﬁﬁﬁfﬂ



24 INDEX

Al o Wl et AT @ 9B Wyl yATe ST ST — Wi
IR | (Fe= W 3 e ) L eea2284

Constitution — Article 227, Hindu Marriage Act (25 of 1955),

Section 24 — Interim maintenance — Power of Superintendence — Where
the interlocutory order stood merged in the final order passed by the court

- below and that final order is upheld by, this court — No justification for
interference. [Jagdish Singh Sankhwar Vs, Archana] ...2338

TRETT — 6T 227, 1#g fagre St (1955 T 25), T 24
— HTRT TGN — N FY AT — T PR _MAeE R TRy
frd T aiftm ek ¥ owdd e &1 Ry S € iy w9 ahw
TR Bt T NAATA T AR fmyr wirar @ — Sea@T wer <maifg
T (ST e e AL ) ‘ ’ ...2338

Constitution ~Article 227~ Power of Superintendence —Held —
" The basic purpose of exercising the said jurisdiction is to keep the courts
below within the bounds of their authority — Interference can be made
~ sparingly for the said purpose and not for correcting error of facts and law

" inaroutine manner. [Dataram Singh Vs. Brindawan Singh] ...2348

TR — Jqe0T 227 — FeftEer 3t G — afPEIRY — 9T

-_mﬁmﬁmmuﬁvmmq‘aumm,ﬁaﬁwaﬁaﬁm-"
TiERaT @ dmet @ oftay v & - Sw uwtew 2 s,

ﬁmﬁw@maﬂiﬂgmﬁﬁsﬁmmﬁa@faﬁﬁfﬁaﬁgﬁf
D1 YER T @ o} | (s Riw AL famres Rig) ..2348

Constitution — Article 227 — Punishment — Judicial Review —
Disproportionate — If major penalty imposed on an employee is
disproportionate to the charges levelled against him, Court can look in
the penalty and interfere in the order of penalty — It cannot be said
that in any circumstances, interference in the order of penalty was not
justified however, it would not be justified to remit back the matter
now to the disciplinary authority for imposing any punishment to
respondent No.1 —It is directed that on reinstatement respondent No.
1 would get 75% of back wages and all other consequential benefit —
Amount already paid would be adjusted from the amount payable.
fUnion of India Vs. Ashok Kumar Tiwari] 002290
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IR 2, wurarem WG W AR eve TRT @ ey 3 awEy aw
ET ® — T8 Y per o wbar 75 e wRRwY ¥, wiRe @ arew § sy
mﬁﬁaﬂﬁ,aﬁgm&ﬁwmuwﬁﬂﬁmﬁmﬁﬁﬁﬂﬁ?ﬂmﬁéﬂ
TS iR B o weT RMRE s <R 98 s8R — a8
Pt fsar o f5 9 81 o wwreff #. 1 3 Ao 3997 @7 75 9RvE
AN =1 aRenfe A freh — TEd areT B T W Bt 29 wew F waaifg

frar s (gfree ate R R ste IR Rar) ...2290

Constitution - Article 227 — Trial Court imposed cost of Rs.
3,000/- for adjournment — Interference by High Court — Lower Court
order within its jurisdiction — High Court should not interfere. [V.S.
Jiamini (Dr.) Vs. Vinod Kumar Singh] . *16

WIAeTT — a7 227 — W YRRy <rmeEw 3 9. 3,000 /—
o1 @d FitRifa frar - 9o ey R TasT - Prad sy 7
mwwmﬁtﬂm—ﬁawaﬁmaqaﬁm
A | (@ow. Rrae (@1) R fets gar Ris) ' 16

Constitution — Article 329, Representation of the People Act
(43 of 1951), Sub-clause (6) of Section 1 of Section 100 — Bar to
interference by courts in electoral matters — If the Form has wrongly
been rejected or accepted then, it is the ground for filing Election
Petition —~ No relief can be granted in the petition. [Suresh Chandra
Bhandari Vs. Commissioner, Election Commission of India] ...2076

VIS ~ FTET 329, AT AR affiaT (1951 BT 43), €T
100 B} g7 1 #T GYEE (5) — Fiatas yeot ¥ et © S8 31 qeie
— aft B F I vu @ aedeR o Wor fhar T @ 99, 97 Rl
AT THT D BT AR E — GifrsT ¥ B ey var 989 far o
wE | (R T Ao . s, sdeem et aiw ) L..2076

Constitution — Article 342 — Majhi — In view of the provision of
Article 342 of the Constitution of India ‘Majhi’ is now declared to be
Scheduled Tribe within the whole of the State. [Dhanraj Singh Pusam
Vs. State of M.P.] ...1761

WREIT — JTT 342 — AT — TRT B GRS D AIWT 342
ol gfeTa vad g2, “rE B w8 WYl wow @ dax i ey
wiftra fear T 21 (g Riw g AL aw v ...1761

Contract — Grant of dealership — Agreement provided that
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candidate must have at least amount of Rs. 15 lacs in Scheduled Bank
— Petitioner was having sufficient amount in post office and in different
banks, details of which were already disclosed — Termination of agency
on the ground of non-availability of amount in “Scheduled” Bank
improper — Petition allowed. [Lata Agrawal (Smt.) Vs. Indian Oil
Corporation] _ ...2096

waer — Savry yarT »1 i — Jq99 Suedftg @edar € e
SHHITAR % 4w ayfaa 99 ¥ 59 @ 9 3. 15 9are @1 iy @ i
~ I B U S1F ER Y P 497 F gafa e of), frwe Rawr wa
# 1w frd T o — ayRE % ¥ @Y P AU B AR 4
T W Y 9T AgfRe - arfuer weR( (der smara (i)
T afae sraReE) ...2096

Court Fees Act (7 of 1870), Section 7 — Payment of Court Fees
— Fixed Court Fees or Ad valorem Court Fee — Held — The Court fees
payable on plaint is to be decided on the basis of allegations made in
the plaint and substantive relief sought — The question as to whether
the suit valued by the plaintiff, is correctly arrived at or not, is of no
consequence to the court at that stage — Pleadings in the suit have to
be understood in entirety to draw the nexus of the ultimate relief sought
for in the plaint — Mere on assumption being drawn, the plaint will not
alleged to come in the way while the court examines and reaches the
conclusions as regards the substantive relief — Further held, where a
document which is misrepresentation of fraud as regard its character
as well as its contents is a void document — Hence, plaintiff is required
to pay fix court fees and not the ad valorem court fees. [Saya Jeet Vs.
Balle Singh] «.2106

Iy W FfSfray (1870 &7 7) gnT 7 — SATGd BN BT
FIGTT — R7T =rarerg whe ar geargwic ey v — afafEifRa
— 9|99 W NEEd B ® guaE o freiver, aeua ¥ i
If@e Td WM T AeEly B aMER W fear ST — 9% ue, o owar
ardt g foan T e e W @ik W Premer Ty @ sear 99, v uma
w® e B wWRonfie 8 - qrewa F @@ aRm sy o
Weg e @ ) 9w @ afteaal o gqefar @ w9 aifed — 9=
EMROTT 991 W |, <Ay §R1 9RAW Sy @ 6ee % e &9
¢d freas PraTad wwa arega T 99 7 afTeee e R SR —
amt afrfreiRa fear T f5 99 S sww Wit vue @1 gHvRE @
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el 6 SUP WY U9 A4 B WAE B, 98 79 SWRT & — I,
Hﬁﬁaﬁﬁrﬁaﬂwmwmaﬁfﬁa%ﬁvﬂ%iﬂrﬂm_
=marery wig | (W ofid f4. 9o i) ...2106

Criminal Procedure Code, 1973 (2 of 1974), Sections 125 to
128, Muslim Women (Protection of Rights on Divorce) Act (25 of 1986),
Section 3 — Applicability of Provision — Law discussed. [Qureshia Bi
Vs. Abdul Hameed] . - ...2466

FUS WIFHAT 6IeTL 1973 (1974 #T 2) iery 125 & 128, gRay &t
(faare faede gv JRrmIY Temor) ST (1986 &7 25) ST 3 — SYTT B
mm—ﬁﬁaﬁﬁﬁﬁmaﬂﬁl(aﬁﬁmﬂﬁ.ﬁam) ...2466

Criminal Procedure Code, 1973 (2 of 1974), Sections 125 to
128, Muslim Women (Protection of Rights on Divorce) Act (25 of 1986),
Section 3 —— On an application filed w/s 125, Cr.P.C. maintenance Rs.
125/- was awarded to the applicant wife on 15.10.1985 —Applicant filed
an application u/s 127 of Cr.P.C. on 12.01.2007 for alteration of the
allowance, which was held as not maintainable by courts below — Held
— Since wife is residing separately with a justifiable cause from her
husband, looking to the status of the husband who is now living with
the second wife and earning more than Rs, 10,000/- per month — Rs.
2,000/- as amount of maintenance would be payable from the date of
the order passed by the trial court — Petition stands allowed. [Qureshia
BiVs. Abdul Hameed] ...2466

TUS THAT VIfeal, 1973 (1974 #7 2), 9°19” 125 W 128, FRaw
(Rare w87 wv aifersre Wemo) FffATs (1986 &7 25), GRT 3 ~ <49,
BN GRT 125 & F@id ITga 4 T srdes W . 15.10.1985 @t ades
Tl Bl TRO-9INYT %, 125,/ — SATE REAT AT — 12.01.2007 H aded 3
AT URadT 8 TUA. #) °RT 127’ @ Awla wRET vvd feur, R
ﬁaﬁwmﬁmﬂtﬁww—aﬁrﬁmﬁa—iﬁﬁ
AT PR @ o iy @ araw w® @ 2, SuS afr @ Refy =t
3Ed g, A a9 gud uoh @ wier v T ? @i} %, 10,000 /— GRY AE
¥ aftre aftfq o w81 @ — wRO-givw @ W 3 ¥ ¥ 6. 2.000/—
faar srarers g w5 T s 9 Ry @ 27 g — ifer
Ao (ERF¥r A L awga v 4he) ...2466

Criminal Procedure Code, 1973 (2 of 1974), Section 1 67(2),
Proviso (a)(ii} — Petitioner was arrested on 18.02.2013 — Challan was

ér?
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filed on 22.04.2013 - Prior to filing challan accused filed application w/
s 167(2) seeking benefit of the statutory bail — Trial court extended
the benefit — Order was set aside by Revisional Court — Held — After
exercising the right by moving the application seeking statutory bail,
if the challan is filed later, it would not affect the indefeasible right
accrues to the applicants to release them on bail — Even if the charge

sheet is filed prior to passing the order on such application - Impugned '

order is set aside. [Babulal Vs. State of M.P.] ..2481

§U% FiFaT wizarn, 1973 (1974 T 2), €197 167(2)9%qF (v) (ii) —
T B} 18.02.2013 BT FRwAR fFar 72w — 22.04.2013 F =A™ Fwr fpaw
T — g yegdeRer |@ gd, sfge { e smw e a9y = el
&Y o7 167(2) @ Aaefa AT v frar — T | {9 gem
fFar — yE Ted g1 AW aurw — PR - e
AT qET §Y AT AR ARMGR T 94T S B gwE afy A

are ¥ wed fer nar €, W9 amEe T B WEEY W OBie W @l

AT A arer Aoty AR@R yAfe a9 §ar — aft sea adE W
arew wiRa §19 ¥ qd aiv 93 v fear o 2, @9 f — anafia
IR T | @EAd &4 9.9, Iey) ...2481

Criminal Procedure Code, 1973 (2 of 1974), Section 197 —
Previous sanction for prosecution of public servant and cognizance —
Held — That no court shall take cognizance of offence alleged to have
been committed by public servant while acting or purporting to act in
discharge of his official duty except with the previous sanction as

provided w/s 197 — Further held, the bar on the exercise of power of

court to take cognizance of any offence is absolute and complete. [R.K.
Kartikeya Vs. Rahul Jain] (DB)...2487

U iHAT GiRdl, 1973 (1974 FT 2) GNT 197 — a@i® Wb B
aiftrgiorT 8g g7 @odt v war7 — afifEiRe — o =mer ats d9
BN IO e dded & Freares § ol v weaa 1 g erd e

g, st vu |/ SR fF3 T e &7 w9 Rag qd Aol $ T
- A, ST 5 uRT 107 © afwfa SuERE @ — et PR fea mr i
fall are &1 WeE @9 @ fad wmaem W wfa @ wEer @1 ey,
sdfas @ f 21 @R, siisg 1. wga o) (DB)...2487

Criminal Procedure Code, 1973 (2 of 1974), Seci‘it;n_ 197 — See
~ Prevention of Corruption Act, 1988, Section 19 [Om Prakash Verma

Vs. State of M.P.] (DB)...1753 .
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mmwﬁﬁr 1973 (1974 @7 2} §NT 197 — 7@ — AN
fareor Sfefag, 1988, ST 19 (@M1 werer @t fA. w4, wsy) (DB)...1753

Criminal Procedure Code, 1973 (2 of 1974}, Section 378 -
Appeal against acquittal — Appellate Court can interfere with order of
acquittal only in an exceptional case where there are compelling
circumstances to interfere and the judgment under appeal is found to
be perverse. [State of M.P. Vs. Kamal] (DB)...2415

TS FIFAT Gledl, 1973 (1974 &T 2), GRT 378 —39qfAT @ fdeg
gfler — afiell =rarea, ViR @ andw o Pud IUARIA® WHIT R
FWEY &Y g@Hdl & oiel ewEy o fay emagery aRRefear & & fofg
forae faeg anfla @Y o€ 2, 98 fawfv grar @ €1 (AW, 9 7L )

- (DB)...2415

Criminal Procedure Code, 1973 (2 of 1974), Section 378 — Appeal
against acquittal - Judgment of acquittal should not be disturbed unless
the conclusions drawn on the basis of evidence brought on record are
found to be grossly unreasonable or manifestly perverse or palpably
unsustainable. [Rajendra Singh Vs, State of M.P.] (DB)...2247

TUE FiHar dfear, 1973 (1974 @7 2), &I%T 378 — &19qfaq @ [og
giffer — AT & W ¥ WAy 7 v W T o9 @ %
It ® a@ ™ Wi @ aur W e frsed, gof vy o/
Fgfeagad 41 yHe U § IJfad a1 W vv | auivefiy 9@ ud e
(freiw g fa. 7.y, =) (DB)...2247

Criminal Procedure Code, 1973 (2 of 1974), Section 397 & Penal
Code (45 of 1860), Sections 498-A, 306 — Revisional Jurisdiction of
High Court— Order discharging the In-Iaws except Sister-in-law was
set aside by High Court —In discharging the accused the Session Judge
is necessarily to have come to conclusion that on a perusal of the
material before the court there was no likelihood of a conviction and
not even a prima facie case had been disclosed — There can be no
gainsaying that no case possibly be made out u/s 306, 498-A, after the
marriage has crossed the 7 years period — Merely a presumption is
removed. [Sherish Hardenia Vs. State of ML.P.] (SC)...1694

qUF TIHaT Tiedal, 1973 (1974 @7 2). €T%7 397 T 55 Wioar (1860
BT 45), GV 4987, 306 — T=d ~JIIAT H1 [TOGT FferFHRar — v=a
AT R ST & ayuaaral & AIRIY gaa S BT AT, 9T
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Blsay, IuTd foar 147 — IR &t mﬁﬂﬁmﬁﬁ'ﬁmm '

o} FEEET ¥U W 76 ey W ugEsy a5 <raen $ s Suee
"t &1 uRefras 33 R givfifs oY s warer 7€ o0, gs7 a9 5
gory Al YBRT Hl gde T8 fHar T — 39 e € w1 awdr @
faare @ 7 auf & aafer il o @ 912, aRW 306, 498—U @ QAT
UHIOT JATHHT Tfaa T 8har — = Suer=oT werf 1 (@R xS
fa. A4, ~1=7) ) (S5C)...16%4

Criminal Procedure Code, 1973 (2 of 1974), Section 438 — Appeal
against grant of anticipatory bail by Higlh Court — Arrest warrants issued
to accused returned unserved — They were not traceable — Therefore,
proclamation w/s 82 of Cr.P.C. was issued against them — Held — Since, the
accused are facing prosecution u/s 302 and 120-B r/w Section 34 who have
been declared as absconders and have not cooperated with the
investigation, they should not be granted anticipatory bail— Order passed

by High Court and subsequent order of C.J.M. are set aside. [State of

M.P. Vs. Pradeep Sharma] (SC)...1687

qve TiFr Giear, 1973 (1974 &T 2), €IVT 438 — God ~FIATAT ZIvT
FIFT orArTa UET 74 wrd @ faes ardta — aftgea o W fed M
Frran ae faar anfiell a — 327 et =Y o et — safag, e
frog q.ud. @) arr 82 @ gfa ST WY @ Wi — s Ry
— g% afrgaa, aRT 302 vd 120 WEURSH aRT 34 @ Faa afrates
B AT B @ ¥, I B =iy fear mar @ ik el s=awor W
et e fFar 2, 5 afrw wama uaE Y Y W iy - 9=
AT §RT UId ARy & W9 .gq. &7 veamad] ader aura [ (7.9,
=g fa. gdiy Tml) " (8C)...1687

Criminal Procedure Code, 1973 (2 of 1974), Section 439 — Grant
of bail — Second Application — On the ground that the offence is not
made out against the present applicants — Prosecution witnesses have
turned hostile and a compromise had been worked out between the
parties — Held — The allegation and the offence involved are very grave
in nature — It is a crime against society and is not a matter to be left for
the parties to compromise and settle — Application is dismissed. [Shiva
Vs. State of M.P.] .++.1976

TUS Flpar Wiedl, 1973 (1974 BT 2), €T 439 — WHITT BT 7o¢)
— /1T 1deT — 39 AR R % adaE dTeTe 9 faes v a9
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a1 — AR Well uE i B T v uEeN @ wey wasis w)
aradid 8 Tt @ - atEiRe — iy @ winfhe s scmfte
THR 96 & € — 7% 9w ¥ feg o € ek T fawg = @ R
ARl W) gaghar AR Foerr 2 eter 9@ = andew wfiw | (B f
7Y, w~a) C..1976

Criminal Procedure Code, 1973 (2 of 1974), Section 482 —
Inherent jurisdiction — Petition for quashing prosecution u/s 138 of
Negotiable Instruments Act and u/s 420 of L.P.C. on the ground that
petitioner is not the signatory of the cheque which has been dishonoured
—Held - Since the petitioner is not the signatory of the cheque which
has been dishonoured, no case against him u/s 138 of the Act is made
out — But since allegation of cheating is there complaint may proceed

against him for the offence u/s 420 of I.P.C. [Tulsi Ram Yadav Vs. Smt.
Phoolwati] ...1969

TUS OB Giedl 1973 (1974 BT 2), 8RT 482 — Fafifead afsmar
— ueprd foa Aty @1 T 138 @ @iy 9@ AT, 9 o 420 B
Iafa aftes afrafsa w7 @g wifasT 3w ameR w5 W ety
I AT SUST svaeRedl ardl T o — afPeffe — gfy st aakw
TG AT IUD! exaERedr ar & o, AfFRe ¥ garr 138 @ araifa
e faeg o1 yavor 7€ 97 — vy 9% ey ¥ ve 51 arig @ o
TH. B GNT 420 & Fava AT B ford D Rvg srfad s <&l w1
wodl 81 (Fordt w1 aee L sl weradh) ...1969

Criminal Procedure Code, 1973 (2 of 1974), Section 482 —
Inherent jurisdiction — Quashing FIR and observations/adverse
remarks — Remarks made by trial court against applicant — Such
remarks ensuing serious consequences on future career of applicant —
He should be given opportunity of being heard in the matter in respect
of the proposed remarks or strictures — Such opportunity is basic
requirement, for otherwise offending remarks would be in violation of
the principles of natural justice — F.1.R. and observations/adverse
remarks quashed. [Girish Kumar Jain Vs, State of M.P.] (DB)...2275

GUS WA GI3T, 1973 (1974 &7 2), €I%T 482 — Fafafa sframar
— 9 @ Rutd vF fewefl /ufme axgfeet o aftafsa fea
ST — fEmReT T g daTe @ g avgfi - oo aftgfa @
PRI AT & A wfrsy ¥ THR garq — ywrtia agfi 4T ady
D UEH 4 S AMe ¥ QA &1 Faux A 9w ik — sa oeuy
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Ao adem € wife awen aneadud AW ¥ dufifs =g @ fgrat &1
Iod e BT — 9o gE Ruld @ Rweft /ufoga agfeaar afyefea)
(Frérer g &9 f4 w9, ) (DB)...2275

Criminal Procedure Code, 1973 (2 of 1974), Section 482, Penal
Code (45 of 1860), Section 316 — Quashment of proceedings — Inherent
jurisdiction — No evidence available on record which may establish
that abortion took place on account of injuries sustained by the injured
who as per the medical evidence was carrying pregnancy of 2-3 months
— Order set-aside — Remit back the case to the Magistrate to pass
appropriate order regarding framing of other charges except u/s 316
of L.P.C. [Jyoti (Smt.) Vs. State of M.P.] ...1971

FUS giFaT GIRTT, 1973 (1974 FT 2), SIVT 482, TV wWiRaT (1860
BT 45), ST 316 — FIITHedl &7 FrEmsT — FJalifea afreRar —
AP ) WY wiE suas 9 o 9w wenfig & we f¥ arsq, Wt
& fafeclly s & JgaR 2—3 918 31 wHad! ofl, gR1 weT &1 g =A@l
® @RV THY §AT & — AT ARG — ALE. B) GRT 316 $ BISIT
- I iy PR f5d 9 @ weg § ggfag sy uke e @ Rt
ggyoT  Afwrge w1 wfarfug | (s=ifa(anad@) .
4. XTv7) - ...1971

Education Service (School Brancly) Recruitment and Promotion
Rules, M.P. 1982 — Rejection of petitioner’s eandidature for
appointment of Area Education Officer on the ground that he does not
possess 5 years teaching experience as Teacher/U.D.T./Head Master/
Adhyapak of local bodies — Experience gained by him as Assistant
Teacher, cannot be counted — Held —-Unless the incumbent fulfills all
the three elements, he is not entitled to be appointed as Area Education
Officer — Experience gained by the petitioner prior to his promotion to
the post of Upper Division Teacher cannot be taken into consideration
— Experience gained on the feeder cadre can only be taken into
consideration. [Rajesh Kumar Soni Vs, State of M.P.] ...1810

e dar (emelw wran) gof Fiv gi=a (99, 9.9, 1982 —
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3T e aferh © vr ¥ Prgaa B 9 o1 FHER TE - arEd g
=g Al REs 3 ug w swedl W= ¥ qf a9 51 ™R e @t
frar 4 98 o o wew — P99 BieY dER ¥ UTW IH9 @) RER
¥ far o woar @ | (e gAR G fa. 19, o) ...1810

Electricity Act (36 of 2003), Sections 126 & 135 — Investigation
and Enforcement — Provision u/s 126 & 135 operates in different field —
Theftis governed by Section 135 and not 126 — Petition dismissed. [Hotel
Adityaz Ltd, Vs. Madhya Pradesh Kshetra Vidyut Vitran Co. Ltd.] ...2353

faga Fferfrgs (2003 &7 36). SR 126 T 135 — o777 IV gad+
— €T 126 9 135 & Syey B &% 4 gafkia s1d & — =9, arr 135
&1 wfa sidr @ aiv 9.9 126 g™ — Afaer wilRen (Bled afysurs
fa. fa. memy a= fga e «. fa) ...2353

Evidence Act (1 of 1872), Section 3 — Child witness — Tutored —
Eye witness (child) appears to be tutored by first informant due to
property dispute with accused - Evidence of child witness not reliable.
[In Reference Vs. Ganesh Lodhi] (DB)...2453

G199 (1872 #7T 1), T 3 — 1w Wi — Rrarar gam —
TegRif wiell (gra®) B verm gEfiv gy, Ifhgaw € i @ fae 9
®rvl, Rearn S gdfld ghar § — 9w wiEfl &1 e favgwia adl
(5% ¥v=w fa. woter @teh) ' (DB)...2453

Evidence Act (1 of 1872), Section 3 — Circumstantial Evidence
— Hon’ble Apex Court laid down five principles which constitute the
‘panchasheel’ of proof of a case based on circumstantial evidence and
held that following conditions must be fulfilled before a case against
an accused can be said to be fully established:- (1) The Circumstances
from which the conclusion of guilt is to be drawn should be fully
established —The circumstances concerned ‘must or should’ be and not
‘may be’ established. (2) The facts so established should be ¢onsistent
only with the hypothesis of the guilt of the accused, that is to say, they
should not be explainable on any other hypothesis except that the
accused is guilty. (3) The circumstances should be of a conclusive nature
and tendency. (4) They should exclude every possible hypothesis except
the one to be proved, and (5) There must be a chain of evidence so
complete as not to leave any reasonable ground for the conclusion
consistent with the innocence of the accused and must show that in all



34. INDEX

human probablllty the act must have been done by the accused. -
[Bhagwandas Vs. State of MLP.] (DB)...2182

VI AT (1872 BT 1), 9T 3 — GRReIfT weyr — Wi
walwa <aarea 3 arw fygra sfmfya 58 & o uRRefiesr wisg e
ITERT IHT & wqd B v 7 To7 wxd ¥ AR 7w aPieEdRa
fear & fody afgaa & feg vavor pofa: <o #2 o7 9o @ ued
Fr=fafed @l St qur fear orr @il — (1) aRReRmT, Rt 2
BT T forre s 2, 9w yofa: wnfi eth=ifye — wafera aRRerfar
i gt A aiv 9 % 8t wed 21 (2) 39 w=e enfia gl
Tl S99 AR #Y fREr A STwer @ wier YA g4 Ay e,
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gty e ghaT =ifeg ) (3) yRReRnr, fviarers w@eu o wqfea +1 g

mﬁm@)ﬁuﬁmwmﬁammﬁmaﬁqﬁmw
R wiftw &1 2 @iy (6) wiw 9 gEen gt oof A9 Ry 5
_mﬁgwaﬁﬁafﬁma#mqwmﬁmﬁégaﬁs‘qﬁﬂqaﬁm%ﬁ
g2 I 7% Ty % o amda warerarat ¥, g 9 aftge gR
# foar T iy (were L ag. usm) (DB)...2182

Evidence Act (1 of 1872), Section 3 — Defence Evidence —
Credential.yalue of defence witness is always at par with that of
prosecution witness. [Laxminarayan Vs. State of M.P.] -2177

"Gy AT (1872 BT 1) GRT 3 — F9IT AT — qATE W@le @
frvaarreT o1 I ﬁaaﬁﬁmma%mmw%l GLEIE IR

4. 7.9, wow) 2177
Evidence Act (1 of 1872), Section 3 — See — Penal Code, 1860,
Section 302/34 [Dilip Kumar Vs. State of M.P.] (DB)...1916
I AT (1872 &T 1), g7 3 — @& — zve kG, 1860, SINT
302,734 (fasdiu AR 4. 7.9, I99) . (DB)...1916

Evidence Act (1 of 1872), Section 27 — No evidence that the
appellant No.1 did any intercourse with the prosecutrix, at least the
semen sample of the appellant No.2 could be compared from the semen
obtained from the vaginal swab of the deceased prosecutrix. [In
Reférence Vs. Ganesh Lodhi] (DB)...2453

U FEITIT (1872 FT 1), GINT 27 — ®1T Wy d 5 adrareff
#. 1 T APl @ waem e, o7 @ o9 adlaef 5. 2 @ & @ T
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aear & | (3 vw 4 e ate) (DB)...2453
Evidence Act (1 of 1872), Section 32— See— Penal Code, 1860, Section
302 [Garibdas @ Pappu Choudhari Vs. State of MLP.] (DB)... 1923

WY AT (1872 BT 1), IV 32 — 3@ — TUS wWeal 1860,
grer 302 (EeT 9 v Aedt fy wu. e ) (DB)...1923

Evidence Act (1 of 1872), Section 115 — Estoppel — Since the
defendants were estopped from questioning the title of the plaintiff —
Therefore, it is not necessary for courts below to examine the plaintiff’s
title, [Vijay Bahadur Singh Vs. Rameshwar] ...1879

TIET ST (1872 BT 1), T 115 — g7 — 4% a1 @ w9
W 9 @ ¥ vfuardirr o faafaa fear wn gafed, 9 @ 59 o
qﬁmmmﬁquma%mwﬁl (fsra s=IgR e
. W) ...1879

Executive instructions — Executive instructions cannot be made
or given effect in violation of what is mandated by the Rules — In case of
conflict, Rules will prevail. [Ruchi Jain Vs, State of MLP.] (DB)...2322

BT g7ee — Pl §R1 S aee 2, Sue afuwe d
YIS AL H FI47 A1 JAaEe e fear o qear — cavg A
Rerfy A, Fram affrmdft st (wfa 99 & 5. w=w) (DB)...2322

General Clauses Act (10 of 1897) — “Schedule” — Means,
schedule to the Act or Regulation in which the word occur — Further
held, it is the duty of the respondent to mention with accuracy and
precision the meaning of scheduled bank - It cannot be expected from
a common man to make research to ascertain the meaning. [Lata
Agrawal (Smt.) Vs. Indian Oil Corporation] ...2096

WTEIRY @S fefaaq (1897 @7 10) — “HIGA — @1 A B,
gt ar fafera ¥ @ Tt eyl Rt a8 o ardr @ - it
affreiRa foar T f5 aqqfas 35 @ aof & qenefar @ aRygar
o wrr sfeafed s gwefl o1 oda @ ~ af gfifae s @ fag
e 1 ST o A |l ¥ it wdf ) (@ sware (aa) fa
R afad wreaieE) ...2096

Hindu Marriage Act (25 of 1955), Sections 9, 25 & 26 — Grant



36 ) INDEX

of permanent alimony - Application for withdrawal of petition for grant
of decree for restitution of conjugal rights was allowed — At the same
time, application by the respondent wife for permanent alimony and
maintenance of child was also allowed — No decree was passed by the
Lower Court— Held — The Supreme Coitrt has observed that claim to
permanent maintenance or alimony is based on the supposition that
either her marital status has been strained or affected by passing a
decree for restitution of conjugal rights or judicial separation in favour
or against her, or her marriage stands dissolved by a decree of nullity
or divorce — Without marital status being affected or disrupted by the
court under Hindu Marriage Act, the claim of permanent alimony was
not to be valid as ancillary or incidental to such affectation or disruption
— Impugned order so far as it relates to grant of permanent alimony
and maintenance set aside. [Vishnu Vs. Smt. Durga Bai] (DB)...2142

fé=g faare afiifias (1955 @1 25) GRIG 9, 25 T 26 — eI
faffesT ®1 7577 — TPUE ARGRT &1 vwReT 2 ) veE R
W BY -ATRST aE A7 BT e we A T — wwfl wy gegeff
goit g7 ¥r¥ Fraffesr v 9w @ "Axv-nivor 8q far war smae
AR fFar T - frEd SETar g e Rt aiRe T @) o -
AffrEiRa — Swaan <mTem F fopft @ 2 f5 e wRuT-gtyer 4
fraffeer &1 @ 59 agaw W amerRa € 5 @1 o srwcnie™ @
YR AT <SG 9aa<eT &1 3, vua ue 4 41 sue fog il
fod w9 | I sgaar e faaw feds o R grT SwwT faw o
faees g19 @ Swah daifes Rafy ¥ T o1 ya@ =1 @ - g faaw
aftitem o sovfa =marew g™ daifes Reufy ymfaa ar Afks= frd
w1 =T vens faffeer o1 9@, 999 va9 a7 fafte=ar @1 uwfe ar
FWRE -5 vy ¥ dg T wiar - el wRwn Wl aw ey
fraffesr va wev-niwor | wafm 2, am'ﬁﬁ&rmﬂml (fasop fa. sl
gl arg) : (DB)...2142

Hindu Marriage Act (25 of 1955), Section 24 — Interim alimony
— Salary of the husband is around Rs. 52,885.68 P. per month, after
necessary deduction, he is getting in hand Rs. 34,660/- P.M. — Wife
did not have any source of income and also not involved in any service
or the profession and besides herself, she is also looking after and
amaintaining two minor daughters — Held — Keeping in view the price
index of food stuff and other things in the market and the income of
the respondent/husband, the sum of the interim alimony awarded by
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the trial court is hereby enhanced from Rs. 8,000/- P.M. to Rs. 12,000/-
P.M. [Aparna (Smt.) Vs. P, Durga Prasad] ...1796¢

B 19918 IR (1955 #71 25), g7 24 — FaRH [are T —
9fir ®T 969 T %, 52,885.68 1R -Ufyme, smavae welHdr wema @
'%. 34.660 /— YREATE UTwa &Y ¥®T € — tSh @ urg sy o7 BT e a9l
#itx 95 fadfl Qa1 @1 sggumg F = mfta @Y qon W@y @ afaflew a7 o
Iqa¥e It @t W @ AR we-nver w¥ & @ ~ afafieiRa -
\mmafa?mwaﬁmaﬁﬁiﬂwﬂaﬁ?qﬂeﬂ/vﬁraﬁm
gftewa ved gU framer <mare g g @) v waRy Rrafy wwr
P Y F TAE ENT, T. 8,000/ — FfATE ¥ qgTHR 9. 12,000/ — whirww -
feay rar| (oo (sfeefl) 4. f). gl ware) ...1790

Hindu Marriage Act (25 of 1955), Section 24 — Second Wife —
Entitlement— Where a woman marries a man with full knowledge of
subsistence of his first marriage, provision of Section 24 would not
apply. [Jagdish Singh Sankhwar Vs. Archana) : ...2338

fe=g Rare sifeifaaT (1955 &7 25), SINT 24 — (BT 01t — swardt
— o9 '@ Sl & 339 o faars ot 2, swer vuw fagre e w9
B Q¥ WEBN @ Gle, T |RT 24 ST SULH ARL, e 897 | (T Ry
Ear fa. s ...2338

Hindu Marriage Act (25 of 1955), Section 24 — See —
Constitution — Article 227 [Jagdish Singh Sankhwar Vs. Archana]

. ... 2338
feg faarg ferfrasr (1955 &7 25) &I°T 24 — @ — wherT —
ggewT 227 (e g wiear fa. asi=m) : ©..2338

Interpretation of Statutes — If a provision is made to deal with
specific situation, the same would prevail over the general situation.
[ML.P. Electricity Board, Jabalpur Vs. S.K. Dubey] (FB)...1698

BT #T FATaT - Ak fafifds Rufy & Prer @ R Say
AT T4 B, 99 9% g Refy ov afrarh s Gou. e
918, saqr fa. Tas. €3) (FB)...1698

Jawaharlal Nehru Krishi Vishwavidyalaya Act, 1963 (12 of
1963), Section 27— Petitioner appointed as a daily wages labour who
worked for a considerable time — He was then appointed on the time
scale post with the salary in that scale — Order by Vishwavidyalaya
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that he is to retire on attalnmg the age of superannuatlon as he is
completing 60 years of age — Posts were created by the Umversxty
against which post the benefit was extended to the petitioner —
Therefore, it cannot be said that the petitioner was not entitled to the
similar age enhancement as was granted to class-IV employees —
Petitioner held entitled to enhancement of age of superannuation as
was made available to the work charged employees of the Government
Departments. [S.P. Patel Vs. State of M.P.] ...1739

TATEYATS A5V GV [EafIerrerd IR, 1963 (1963 BT 12), ST
"2z — gl Bt AF A9 S @ v ¥ e fear @ R wTel
WY O% S frar — 99 99 9N 3T @ UT uR, 99 da9uiH ¥ 39
& w1 Frgaa frar war — Rreafenes o1 9w R 9 aftrafia o7 =
1 W Frge s ®IfE 98 60 9 9 amg ¢of @ w1 @ - R ug
T A Al B faar T o, 98 e frwelErem g g R 9
= gufere, g% @Y 8T W wHar {5 Ah wMETaR 97 qfy ot Avh-IV
FHAIRAT B 97 B TR oft, BT THER T — TR S R 97
qfE &1 gFaR aF WA 5 e faur @ fafia = sdaRar
Bl YU FAT AT o1 | (T wed A 9.9, wew) ...1739

Judicial Service Pay Revision, Pension and Other Retirement
Benefits Rules, M.P, 2003, Rules 9, 11-A— Dearness Allowance — Presiding
Officers of Industrial Court are entitled to equal scale of pay at par with
that of District Judges — They are entitled to payment of salary not only
for pay fixation but also for grant of dearness allowance as may be revised
from time to time in accordance with Rules —- Action of State Government
in treating Presiding Officers of Industrial Court differently from District
Judges is violative of Article 14 ¢f Constitution of India. [State of M.P.
Vs. Satish Shrivastava] (DB)...2002

FR% W1 da7 gHiaer, duT aiv g~ Aafiglea ara fra,
7Y, 2003 %7 9, 11-¥v — Fewrs wrear — atenfies ~raram @ fowds
FfreNTe, forean R @ Wges GUE d9HA B ghAR E — 4
#9d A Frafor & ol 3o @ quae B seer ), e W Ta
& #ft vkt % PR s wwasr w giRE fear w8 -
el ~man @ fornfw aftefa’ & frar =Efey @ R
A B A WER W A ARG B GREE B sqwE 14w
Sed®q ¥ 1 (M9, www fa. e sharaa) (DB)...2002

Judicial Services Revision of Pay Rules, M.P. 2003, Rules 4,7,9
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& 12 — See — Service Law |Satish Shrivastava Vs. State of M.P.]

e 2299
1w |ar da7 gaiaT Iy gy, 2003 97 479 T 12 —
F&@ — war e (wdhre sfarae fa, 7.9, =) ...2299

Judicial Services Revision of Pay Rules, M.P. 2003, Rule 9 —
Fixation of Pay — Grant of D.A. ~ In terms of Rule 9 of Rules, 2003
Judicial Officers shall be allowed D.A. from 1st July 1996 at the rate
applicable to the Central Government Employees — Since this would
be applicable to the Members of Labour Judiciary, the benefit is to be
extended to the petitioner —Respondents are directed to fix the salary
of the petitioner as per Fundamental Rule 22(D) in appropriate manner
w.e.f. 28.08.2003 and to restore the payment of D.A. applicable to
Central Government employees in terms of Rules 9 and 12 of Rules,
2003. [Satish Shrivastava Vs. State of ML.P.] ..2299

=R War a7 yadayr W, 5.9, 2003, Frag 9 — da7 Frereor
— #EUr¥ HwT 51T fFar o — fmw 2003 @ PO 9 @) Al ER
=nire AfRETREr &1 1 gAE 1996 @, = WGN  PAGIRAT B AT
B TE X G HeUR AT HoR B~ Ff6 A% A9 Aruiiaer @ wawl
B! @r g1, 7% A ArEh B R s Ay — gereffror st R
foar war f& I &1 a7 Fmfor sfaa €7 /@ qeE g 22(8)) @
IER, 28.08.2003 ¥ THTHY 9 & o AN 197 2003 & s 9 9 12 9
A IEN v WOR @ sHuial 9 ang fear T gEmE A @
HqIraE i gwahia &) (wdw sfaras fa. 9.9, uea) ..2299

Juvenile Justice (Care and Protection of Children) Act (56 of
2000), Section 53 — Repeat application — Repeat application for
Supurdginama/Bail - Held — Since similarly placed co-accused persons
. have been released on supurdginama/bail — Applicant has accrued fresh
right for being released on supurdginama on the ground of parity -
Revision allowed. [Sachin Ahirwar Vs. State of M.P.] ...2431

f&eiv =g (qrawl 2t dw—w alv wegvr) Iy (2000 &1
56), &IVT 53 — YARIIGT — QUG T,/ FAr77 8q J7ode7 — afnafeifRa
~ f% W= vu | e gs—afigaaror S gyE=m /S W e
foar T4 — WAl B AER W aEEe o guEETT 9w (w f5E W
a%i%iﬂaﬂﬁ%ﬁmmwumt@ﬁm%wg:mqusl (afa
sfgar fa. 7.9, w=a) 2431
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Labour Judicial (Recriitment & Conditions of Service), Rules,
M.P. 2006, Rule 3(2)(c) — See — Service Law [Satish Shrivastava Vs.

State of M.P.] y «.2299
7 =7 (] Fiv dar ad), (777 29 2006, Fraw 3@e)(E) —
& — Har ey (@ sMarag . 7o, wea) ...2299

Land Revenue Code, M.P. (20 of 1959), Sections 35, 44 & 50 -
Revisional Power— Names of petitioners werc mutated in Revenue Record
by Tahsildar which was challenged before S.D.O. —Against interlocutory
order of permitting amendment in memo appeal, the revisions were
dismissed by Collector and Commissioner — Revision was pending before
Board of Revenue, however in the meanwhile, S.D.O. dismissed the appeal
for want of prosecution — Application for restoration pending — Board of
Revenue set aside all the orders including order of mutation passed by
Tahsildar and remitted the matter back to Tahsildar — Suo motu revisional
power could not be invoked by the Board of Revenue by ignoring the
propriety of the Court and also the provisions of restoration and appeal -
Impugned order set aside —Case is remitted back to the Board of Revenue
with a direction that subject to restoration of the appeal only to decide the
correctness of the interlocutory order. [Shakuntala Devi-Vs. Board of
Revenue] , : ...2059

- VI Wledl, 4. (1959 BT 20), GTrY 35, 44 7 50 — gaviar
TfaT — aEdleRR gRT U afree ¥ a3 W BT Amarasor, R
wItE. B Wi gAd & 1 - adfe = ¥ W @ oy @
Faddt e & fieg (Tl @ wdaex v wgE g wRe R
T — oA 7Sd B wAE (TS fad o, freq 3w <l vaenan,
A af@e @ g A afie @Re @ — yaads 2g adET @hT —
Tored A el A TRAIFER T UG frd T amaeer ARY @ wrer-Ere
et e e frd st waver geefieee B wRe R fear — e
A FIT WU ¥ QTHAr wfda T Iadd. @A @ i al
Ifid ¥a UTIEdT @ Sudel B A ToReiaer ove T T @1 gedr
- A AR JFWE — GBI T Asd B! 39 B @ wrer
sfad e % orfle & ucarads @ sefw Saw aaddl a2y o goar o
fafreg WX (wg=aar 26 . 99 afw =) ...2059

Land Revenue Code, M.P. (20 of 1959), Section 51 — Review —
Authority has to issue show cause notice disclosing grounds on which
it intends to review the order — After hearing the parties, if the authority
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is satisfied that there is error apparent on record, should set aside the
earlier order and should hear the matter afresh on merits. [Kripa Tori
Vs. State of ML.P.] ...1848

T wored dfear, AH (1959 FT 20) GRT 51 — GAAA@BT —
YIHSR! ® HRO adrEl ey W) w3 89 AERl B gHe FAT 9wy
5 R 9 amew o HAidaiss S aar € - tEgeR @t 43 96 @
TFEmE, afy gTitreT Wyw @ fr afree des @ € 9 gee-wd 2, 99
qdadf amder s FRm wifyg A @ RR W/ et @) ame 9
garg w0 Arfe (@ar 9 fa 7y ) ...1848

Land Revenue Code, M.P. (20 of 1959}, Sections 51 & 165 (7) —
Period of limitation — Suo-motu review — Although no period of -
limitation has been prescribed, statutory authority must exercise its
jurisdiction within a reasonable period — Reasonable time must be
determined by the facts of the case and the nature of the order which
is being revised — Review petition initiated after more than 3 years
was not sustainable — Impugned order is set aside. [Kripa Tori Vs.
State of ML.P.] ) ...1848

i UoTeqd dIedl, ¥ (1959 &7 20) grav 51 T 165(7) — gRdiar
Ft gafer — vagvow & gAfdentsT — gaty ol @ sl fifkg =4 2,
B NI &1 el aiftreRar &1 gt gfvges aafyr 9 Haw
AT AEY — GHT @ q27 vd ey o yaifaifea fpar o wer 2,
& wWou ¥ ghagsm wa o1 feEivwr fea wmn 9@ - gafifate
arfaaT ford 3 9 @ arftre sraftr @ geam aRw fFar T e, uiwofiy Y
off — anaifia sdw s ) (ar @Y 4 w1y, wsa) ...1848

Land Revenue Code, M.P. (20 of 1959}, Section 162 — Disposal
of certain land in unauthorized possession — Section 162 would apply
to Govt, land notified in official Gazette by the State Government for
that purpose — Section 162 cannot be invoked as a general rule.
[Krishnanand Vs. State of M.P.] (DB)...2110

q VIGIT Wigdl AH. (1959 & 20) €NT 162 — ITEHT F B
Flvq G BT FverT — 59 wavE g NS0 WRGR §RT IR ¥ aftrgfia
Y T WET A B U 162 AR FN — a7 162 BT G WA PR
& 2y ¥ 98 ferar o1 wwar| (e 4L Ay ) (DB)...2110

Land Revenue Code,M.P. (20 of 1959), Section 165 (7)(b) —
Lease — Lease was granted to original lessee in the year 1923 —

4
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Possession was also delivered to lessee — As Govt. was not in
possession of land therefore, no permission for sale from State Govt.
was required as per circular introduced in the year 1947. [Kripa Tori
Vs. State of M.P.] ...1848

q IOV GIedr, 4H. (1959 BT 20), AT 165(7)() — 7ger — &
qqamxﬁaﬁan‘wzsﬁ'maumﬁmmm—nasmﬁaﬁwrﬁ
maﬂﬁﬁﬂnwm—q;ﬁiwma%wmﬁmwaﬁmm
Ts 1947 #‘Wﬁﬁnﬁuﬁwa%aw,ﬁmégmmaﬁ
FFaf ariferg ) (mw 9 f ww. wsa) ...1848

Land Revenue Code, M.P. (20 of 1959), Section 248 —
Dispossession —Petitioners No. 1 to 6 were in unauthorized possession
of land as they could not point out that they are in possession because
of allotment of that land in their favour by way of sale, lease or licence
etc. — Tehsildar empowered to eject them from Government Land.
[Krishnanand Vs, State of M.P.] (DB)...2110

X YINT WL, TH. (1959 BT 20), ST 248 — Swewv AT AT
. A F 1R 6, FREGT U R N B panamd o e 3 ag T
mm%ﬁm,ﬁa,ﬂaﬁ?rmﬁa%mﬁQWWHﬁ'Wﬁﬁra}
mﬁmwmﬁ—ﬁmﬁqﬁrﬁwma%m
Tl wvaw @) (mwnee . A XTSY) . (DB)...2110

Land Revenue Code, M.P. (20 of 1959), Section 248 —
Dispossession — Petitioner No. 7 was allotted land for plantation
purposes — No protection is available to structure constructed by him.
[Krishnanand Vs. State of M.P.] (DB)...2110

G YoTeT GIedl HH (1959 BT 20), ST 248 — ST frar o —
uﬁm?aﬁﬁmﬁw@maﬁmﬁraﬁ%ﬁaﬁﬁaﬁ—mm
fafifa =2 =« e S o (@ 4. 7wy 75w) (DB)...2110

Land Revenue Code, M.P. (20 of 1959), Section 25 7(2x) — See —
Civil Procedure Code, 1908, Section 9 [Om Prakash_Vs. Ashok Kumar]

...2119
% wroreq wlear, TH. (1959 BT 20), gRT 257(2x) — @& — Rifder
FiFIT Glear, 1908, aer 9 (M9 Ty Y. et X)) L2119

Limitation Act (36 of 1963), Section 5 — Condonation of delay
~Held - Even if there is an inordinate delay but explanation offered is
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found to be bonafide and satisfactory in nature, same can be condoned
— On the other hand, if the delay is short but explanation offered is
found to belacking in bonafide, same cannot be accepted as sufficient
cause. {Hari Singh Vs. Kailash] ...2168

IR IS (1963 @1 36) HIT 5 — a9 & o wrwt —
g e & 99 €Y, afy varfdg wshiewr ggaie | gaiee e

. XY BT T WA B, 99 @l W6 fhar o1 wadr 8 — 0 e gf famee

B B, TR TR Wea0T GeHIfas el Urr oIy, ¥ B gl S1RoT
® o9 ¥ wWaw T fear i1 waar) @R e A damwm) ...2168

Limitation Act (36 of 1963), Section 5/14 — Condonation of delay
— If the party has filed any proceedings before the Forum which is not
competent to entertain, hear and adjudicate the same and on coming to
know about such position, if such matter is withdrawn from such Forum
and filed before the appropriate competent Forum, then the period spent
by such party in prosecuting the proceedings before the wrong Forum
deserves to be excluded to count the period of limitation in filing the
proceedings before the competent Forum provided under the law —
Impugned order set aside and the application of the petitioner filed u/s 5
of the limitation Act allowed and the entire delay in filing the second appeal
is condoned. [Anil Kumar Dikshit Vs. State of ML.P.] .. *13

URHIT TERrT (1963 @7 36), €T%T 5,/ 14 — faera & g 19t —
afy ggar 9 U9 |Irney @ 9ue feeft wrfardl w1 yega fear @ W
99 T8 FE, g9 ¥d wEtaffa e @ fay gam v € sl wew
Retfer &1 391 817 9= afe a1 Wvar Sew AT § arfyw frar wiar @
X gyfaa wam wEew @ WA w9 fear wrar €, @9 fafer sl
SUERT e RTATaY ® uwE Srdard ved we § R safn €)Y
T &4 @ fAd Saa UEeR g A SUed @ wiE erdartesar
oy W farly i sraflr qmafa e S gt @ - andfa smRw
IuTEr AR ArEl g aRdnT stifas &Y gy s @ sfaifa wvgw fear
T AT HoR FEar srar qen fydy anfiar uega s & fear T wgef
faerra w16 foar war) (s g fftm fa. 7w, o) <. %13

Limitation Act (36 of 1963), Sections 5 & 14 — Consideration of
delay — Since the issue has not been dealt with in the spirit of Section 14 of
the Limitation Act — This question be decided by the Commissioner for
‘Workmen’s Compensation Act — Appeal is allowed — Parties are directed
to appear before the Commissioner who would decide the claim petition
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on merits, [Mahabir Sen Vs. Vijay Singh] : ...2365

TREIT ST (1963 #T 36), sy 5 T 14 — frev9 yv fFarv —
qfe faaras @ ofxdiim sl @) oy 12 @ s sgER 9 Praemn
T~ 7 I B FHER sfaer aftifrm @ e R falfa few
S — afiel HeR — 9EERl B PR fear @ f5 3 o @ s
SuRod B, ﬁ?mﬂﬁﬂﬂﬂﬁﬂvﬁ?ﬁ Wﬁrﬁfaaﬁml(ﬂ'aﬂ-q‘ﬁ@aﬁ
fas Rig) ..2365

Lok Seva (Anusuchit Jatiyon, Anusuchit Jan Jatiyon Aur An ya
Pichhade Vargon Ke Liye Arakshan) Adhiniyam, M.P. (21 of 1994),
Section 4(4) — See — Civil Services (Special Provision for Appointment
of Women), M.P. Rules, 1997, Rule 3 [Sunita Thakre (Dr.) Vs. State of
M.P.] ...1831

diE Bar (@i e, sgafya arafat aiv s fee
gul” @ ford omesrey) AN, ww, (1994 BT 21) T 4(4) — @ —
ffaer dar (F3ersn a‘?ﬁgﬁaa‘%ﬁﬁ#vma} 77, 77 1997,
g 3 (T o1 (1) f1. wg. w=a) - ..1831

Medical and Dental Post Graduate Course Entrance
Examination Rules, M.P, 2013, Rule 11 — Education and Universities
- Medical Colleges/Education — Admission — Irregular/Illegal
adnission —Inaccurate, inefficient and improper admissions process
defeating Rule of merit — Meritorious candidate not getting admission
in her preferred course — Held — Petitioner is not at fault and she
pursued her rights and remedies as expeditiously as possible — The
petitioner was a candidate placed higher in the merit list — There is
fault on the part of the authorities and apparent breach of Rule 11 of
the Rules of 2013 in granting admission to respondent No. 5 — The
career of meritorious youth is at stake, when there is conflict between
the Rules and executive instructions, the Rules will prevail — Executive
instructions cannot be made or given effect in violation of what is
mandated by the Rules — Admission of respondent No. 5 quashed and
respondents directed to grant admlssmn to the petitioner. [Ruchi Jain
Vs. State of MLP.] (DB)...2322

Ffeear aiv ©q wnaeiay IgIma 53 ghar Fam TE 2013,
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IfEa wdwr ufdsar — o arE Jwefl 5 SUP e @ wemed A wEy
T frer — afifEiRa — a2 i @ B g 9 @k s e
IRERY iy ITARY BT STANT AT Ao ¥ fmar — areh o gl
¥ raay vu W oft — w9 v @ q ? st gl ®. 5 Bt wdw
TSH &R ¥ Fraw 2013 % Frer 11 @71 9% v @ W @ - o ans
Tl ST Afasr 9 W 8, 59 Frer it snfufas seRet @ f9 csvs
ghar 2. Fraw afend) st - Frmt g ) ame 2, owd s {
sETIfae ageel ®F T a1 yHEeie T 5 o awar — vl % s
1 yar arfreEfsa st weeffror w5 frder f5 wd  gder veE fean Wi
(wfr s f. ww. won) (DB)...2322

Motor Vehicles Act (59 of 1988), Section 147 — Injﬁry Case —
Passenger traveling in a transport vehicle alongwith his buffaloes after

paying fare for buffaloes — Insurance Company is liable. [Mahesh
Chandra Vs. Anokhilal] ...2156

lew 17 FRTIT (1988 BT 58), 6RT 147 — TFIE BT FHOT — ATA
oRaeT a9 ¥ awht F & ey, A9 w1 AT |7 $Y © UL, I
B @ AT — 91 $+0ht eificanl=) (R o= fa. a=arean) ...2156

Motor Vehicles Act (59 of 1988), Section 149 — Plea of insurer
that driver had no valid driving licence — To be proved by insurer itself.
[Mahesh Chandra Vs. Anokhilal] 2156

mev a7 IIT (1988 HT 59), mwmg—d‘rﬂmf‘ﬁrarﬁmm
ﬁfﬂﬁ?m$waq§ﬂ?{ﬁwaﬁ@ﬂﬂtﬁm W redl grRy
wifda foar Wi =1fed | (MRw o= fa. srtefera) ...2156

Motor Vehicles Act (59 of 1988), Section 163-A — Injury case —
Claimant himself was negligent then he is not entitled to claim’

compensation on the principle of no fault liability. [Mahipal Singh Bhati
Vs. Nisar Mohd.] ) «..2125

7ieve IrT Affaw (1988 T 59), GNT 163—¢ — TE &7 GHCT —
qETEHal WA SUEd, O9 9% AT g g @ fagiT R gfiew o1 grar
P @ [ vpar T @R Rie 9 4 FfeAR Aivem) L2125

Motor Vehicles Act (59 of 1988), Section 166 — See — Workmen's
Compensation Act, 1923, Section 10 [Mahabir Sen Vs. Vijay Singh] ...2365

TET 1T AR (1988 BT 59), €IV 166 — §@ — FTHBI FfDv
gfefaE, 1923, grer 10 (MEER 94 f1. fas fug) - - w2365
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Motor Vehicles: Act (59 of 1988), Sections 168 & 171 —
Enhancement of Compensation — Claimant became permanently
disabled to the extent of 100 % — Aged 39 *? years — Entitled to Rs.
18,17,000/- —Awarded interest on enhanced amount @ 6% p.a. [United
Indian Insurance Company Ltd. Vs. Vardiya @ Vardichandra] ...2135

Hev 17 STSfTYT (1988 BT 59) ¢ 168 T 171 — FlAHY 92797
T — <TaTddl 100 YRree @) € 96 wend o u @ fy-wraa — 99 39 V2
T — %. 18,17,000/— BT THAR — qgTd RN T W= 6 whrerg ghrad
P & =T A4 i AT (s sRET gvalve e fu. fa
RfeAr I 9REE=) ..2135

Motor Vehicles Act (59 of 1988), Section 173 — Appeal — For
enhancement of award — M.L.C. report, X-ray report and the X-ray
plate placed on record —Same has been proved by appellant himself —
Doctor has not been examined — Fracture of 9th ribs of the right side is
there — Held — Law relating to the accident claim, being law of social
welfare, Rules relating to the admissibility of the medical documents
should not be followed strictly — If the medical documents appears to
be bonafide and genuine appropriate relief should be given — In view
of the available scenario, nature of injuries sustained award is enhanced
from 7,000/- to Rs. 25,000/- with 7.5% interest from the date of filing
the claim petition. [Radhika Prasad Namdeo Vs. Driver Naresh @
Bhoora] ' ...2390

giev arT AT (1988 &7 59), rer 173 — Ffier ~ Fars agrd
w7 Bg — gagad Raid, vam Rl ok ve? wiT aftde ) v
— S99 ® W adfieneff g Wi frar war — fafecae @1 wheror @
foar T — wfed @iy 9 off wwel @ wilerwiw & — afufreafRa -
gefem T ¥ Wafrm fafr, wrnfoe Semor @ fafr @8 3 .
fafrefia Twadst @7 e @ 99RE Pt w1 weikar @ arem WY
frr s Wi — o fafeein sws wgais @ oty odd
gd . 9P sqaly R sen TR - sueer tRyw ¥ wgard wd
gfat @ wvy o gfica vew g2 aad @t % 7.000/- @ %
25,000 /—, <141 Af®T wgdt ¥ Ry @ 7.5 wled =w @ W seRm
ATl (T uNE THRT f1. gRaR Ry ww ) .-.2390

Motor Vehicles Act (59 of 1988), Section 173 — Compensation —
Documents of the business duly verified by the Chartered Accountant,
who is a witness of the Insurance Company — Chartered Accountant
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also admitted that there was no manipulation in Income Tax return
and accounts were maintained as per Rules — Income Tax returns
should not be disbelieved — Income may be safely accepted as Rs.
9,00,000/- per annum — Since there are four dependents, 1/4 income is
deducted towards personal expenses — Compensation enhanced from
Rs. 65,88,106/- to Rs. 82,63,885/- — Enhanced amount shall carry
interest @ 7.5% per annum from the date of filing the claim petition. ]
[New India Assurance Co. Ltd. Vs. Smt. Preeti] ...2382

_ FIeX, TrT IFRITT (1988 *T 59) arer 173 — §oHT — FRER B

THEIRW P! A AFET GRS ©U § wegiiid fear war it
S 31 Al @ — AdE seed A 9w W «or a5 ammey Red
# 8- TEl o7 ok Wt FEErTer it 9 — smger Red w afywa
T faT W AHAr ~ %. 9,00,000 /— YRAY 7T, GRRW TT ¥ HR Y W
"ol ] — 4% 9 e €, 1/4 9w =i wd 3 99 ¥ werl ¢ —
UfraY @i %. 65,88,106 /— W TQTHY ©. 82,63,885 /— AT 4T — qTIRA AT
W TR, T ATAST Igd & Y R @ 7.5 whee oREy ) @ @ =y
| (g, 3R v %, fa L sl if) ...2382

Motor Vehicles Act (59 of 1988), Section 173 — Composite
negligence — Head on collusion — Tribunal awarded compensation to
the claimant against owner and insurance company of opposite truck
while exonerating owner and insurance company of the truck in which
deceased was going — Held — Sole eyewitness deposed that driver of
truck coming from opposite direction caused the accident by rash and
negligent driving — No spot map prepared during investigation by L.O.
was filed or proved in his support — Owners of both trucks are
responsible for payment of award amount to claimants of deceased —
Both insurance companies of both trucks to indemnify liability of.
insured/owner of the trucks to satisfy award payable. [National

. Insurance Company Ltd. Vs. Ramlal] ...2149

FIev q77 S aq (1988 #7T 59) T 173 — Q7T 9967 — et
v — AT 7 faeg va @ wrf oty fW sl @ Roe <areal
aﬁuﬁwaﬂmlﬁm,mwfaaia%wmﬁaﬁaﬁmmﬂﬁ
ﬁgﬁﬁrmwmﬁ'qwmww—aﬁiﬁufﬂa—ma&ﬁsﬁ
et &7 B ¢ % foog oo @ or w@ige @ waw 3 saEduT Al
Starel areq mareR  gEfewr wiRa @ — T@e wwelT ¥ arawur
DR GRS @ <R AR o w41 PIY TeTRYE TR gwa ©d
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aifed s fooar war — =i g9 @ wWrfl, oo @ <TaTealay &t saE
@ W@ HT YA et @ fad TRl @ — 990 gal e qiwt
P, 27 sad A wgfe @ R gof @ it/ © ofia @)
gigff Y| e o= s fa. fa. 5am) ...2149

Motor Vehicles Act (59 of 1988), Section 173 — Contributory
Negligence —Looking to the spot map and the evidence so brought on
record by the claimants as well as by the driver of the offending vehicle,
the contributory negligence of the offending vehicle and the vehicle
driven, by the deceased is quantified by 80%-20% — Finding recorded
by the Tribunal regarding negligence of the offending vehicle only is
set-aside. [New India Assurance Co. Ltd. Vs. Smt. Preeti} ...2382

qlev Ir7 FHIT (1988 ®T 59), €T 173 — TFIIRRST w9&T —
HeaRed Taen AN andfia e ® 99w BERT U9 STavedis T
Ffide W A 13 e # I©d gy A fw 9w A g9e §R wann
T 9w @) ghrerfl 9tEr so wfiva @ 20 ufawra afmfrg @9 = —
_aferaver g7 wad aafie T @ 9dar et affafaa fear o
sy e | (= Sfewm veai=w €. fa. fa. sy if) ...2382

Motor Vehicles Act (59 of 1988). Section 173 — Quantum of
compensation — Amount of Rs. 75,000/- awarded in addition to the amount
of Rs. 3,67,000/- — Appellant, Insurance Company to satisfy S0% of the
award and 50% shall be paid by respondent owner and respondent
Insurance Company in joint or several manner within a period of two
months. [National Insurance Company Ltd. Vs. Ramlal] ...2149

Hlev grT SR (1988 FT 59) €T 173 — WAHY PY WA —
%. 3,67,000/— B I © ARINGT ©. 75,000/ — B 7 Iars o1 718 — anfomeff,
v Ot I @ 50 wiera @) wgfie el SR so wftera, wewel! w@rd qen
yeeft €hr TR gRT HYaW O gue 39 A & 7iE 9 afy @ o) I sl |
(e SR o0 fo. 3. ) ..2149

Motor Vehicles Act (59 of 1988), Section 173(1) — Exoneration
of Insurance Company — It was expected from the Insurance Company
to examine 2 reasonable officer to explain that how the Insurance
Company is not liable to pay compensation inspite of charging of extra
premium —Impugned award, modified by enhancing from Rs. 2,37,979/-
to Rs. 3,15,000/- with interest @ 8% from the date of application —
Insurance Company shall be liable to pay Rs. 1.00 lac alongwith
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proportionate interest and balance amount shall be paid by respondent

Nos. 1 & 2. [Shyamlal Vs. Ghanshyam] ...1875

 mev arT AR (1988 BT s59). ST 173(1) — AT TEA B
gevelfyer @ gad frar @ — 4 e ¥ a8 aitfde o e aw
FfrrgEa If@ER BT WET W, ¥5 we o3t @ ol 5 39 sfaRe
NP R o3 @ 9199, a1 sare gfee e e $ fod wrh
T8 2 — omafim s@R B % 237,979/ W TN T. 3.15,000/—,
8 afiree & = v¥ @ 9y, SuraRa fear mr — i e, agufas
=TS @ Wiel T. 1.00 ART AGT ¥t B fad wrf) g Sl 9ern e

gemeff B.19 2 BT e ¥ W (TEmara fa ewwm) L1875

. Motor Vehicles Act (59 of 1988), Section 173(1) — For
Enhancement — Accident is of the year 2006, learned Tribunal was not
justified in awarding Rs. 2,37,979/- as compensation — The income is
assessed @ 3,000/- p.m. — After deducting 1/2 as the deceased was
bachelor and after applying the multiplier of 15, total compensation
comes to Rs. 3,15,0600/-, [Shyamlal Vs. Ghanshyam] ...1875

glev FIT FFEIFAT (1988 &7 59), 6T 173(1) — 9€1d wird 8q —
gefer af 2008 ¥ w ) oft, fugm aftravor gRT URER H vu A
%. 237,079 /— T IAIE BT ARG T o — g w1 fHEver
3,000 /— URATE @Y ox ¥ famar w1 — FATS qae AfafEa om, 1/2 3
Hetar gvETd AN 15 & UG dF I B 914, o §fuP ©. 3,15,000/—
qdr 2 1 (Tgmera O uem) ...1875

Municipal Corporation Act, M.P. (23 0f 1956), Section 441(4)(a)
— Validity of election of petitioner as Corporater was challenged by
respondent — After recording evidence of respondent No. 1 petitioner
filed an application u/s 441(4)(a) of the Act praying that respondent
No.1 be directed to implead all the candidates as party which was
dismissed hence present petition has been filed — Held — All the
returned candidates are required to be impleaded in case the validity
of election of all the returned candidates is challenged —In the present
case the validity of election of petitioner is under challenge — Therefore,
all the elected Corporaters are neither necessary nor proper party —
Same is required if the validity of a particular election is challenged.
[Dinesh Pandey Vs. Shri Bharat Mathurawala] © . 1746

TvGHaE T SfefaE, TH. (1956 BT 23) SINT 441(4)(T) _
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T @ w0 X I @ fPrafa B doar B goefl g g - gegeff
.1 B e afifafaa 52 w9 @ vwmm, At 3 afufee @ o
241(a)(7) @ AWl andey 3w fdeT & 9Ter gwqd fear fy @
qmﬁmﬁ'aﬂwma%wﬁ'mmma}ﬁﬁuweﬁmwﬁﬁaﬁm
ﬁfmﬁrrﬁ.ﬁxﬂ%mﬁaﬁmw.mﬁ:a?fmmﬁaﬂmaaﬁw%—
mﬁrﬁéfﬁa—mﬁﬁafﬁmuanﬁmfa}ﬁafaaaﬁﬁwaﬁaﬁm$
qaﬁfw_#'wﬁafﬁauwrﬁm'aﬁmﬁ{ﬁmmaﬁm%—aﬁm
YBT A A B Prafar oY dear B geEkh O T 2 — sufyg, wh
fraffim anfz, 7 @t smawas otk 7 & 9P vEER ¥ — SET I sden
a9 Bd afX faxft faRre fafas @ doar ot gatd @ @ (fa=ter

e . ot ARa Feg=TaTan) ...1746

Municipal Services (Pension) Rules, M.P.,, 1980, Rule ] — See —
Payment of Gratuity Act, 1972, Section 14 [Municipal Corporation,
Burhanpur Vs. Nathu] ...2315

TRUIrE War (F97) 77 79, 1980, FrrT 1 — @@ — ggerT
ETd ffE, 1972, g1 14 ((fRITE SRR, ey A rey)
...2315

Muslim Women (Protection of Rights on Divarcé) Act (25 of
1986), Section 3 — See — Criminal Procedure Code, 1973, Sections 125
to 128 [Qureshia Bi Vs. Abdul Hameed] ...2466

IRerr et (3a1e =8’ o gferare weervr) affyay (1986 &7 25),
gRT 3 — J& — T8 gl Gidar, 1973 grery’ 125 W 128 (FRArar €
fa. srga wig) . ...2466

Narcotic Drugs and Psychotropic Substances Act (61 of 1985),
Sections 8/15(c) & 29 — Witnesses relied upon by the prosecution have
not supported the prosecution case — There was violation of Section
42 & 57 — Evidence adduced is wholly insufficient to conclude that
what was seized from the appellants alone was sent to chemical
examination —Seized ‘Doda Chura’ was not produced before trial court
—Lapse are not explained properly — Held — Benefit of doubt extended
in favour of appellants — Conviction of appellant is set aside — Appeal
allowed. [Gopal Singh Vs. State of M.P.] ...1886

Wy siafy aiv wraaret veref At (1985 &1 61). evrg’
8/15(d}) 7 29 — AT 3 R ATt W fvary fear s=ra aftrates
IR BT wHefT T f6W - ey 42 vT 57 BT Seaww frar T —
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Tufters Wiy uw frey freras @ fae qofa: awafa € e srfemeffror
& o ol g, ot B IElS wWaer @ Al A Ty o — e Sihe
qar Rrame sraaa @ waE v 98 R T - g% B sfua er 9
98 =T T — R — 28 &1 ard afianeffror @ ua F fen -
T — adiaTeff @ stufufy s — adlw 99y (More Rie fa. 7.9,
TSY) ...1886

Narcotic Drugs and Psychotropic-Substances Act (61 of 1985),
Section 8/18, Penal Code (45 of 1860), Sections 63 to 70 — Reduction
of Sentence — As the appellant is the first offender, the sentence of 15
years is reduced to the minimum sentence of 10 years — Reduction of
default sentence in lieu of fine — Provisions of Penal Code makes it
clear that the amount of fine should not be harsh or excessive — Where
a substantial term of imprisonment is inflicted, an excessive fine should
not be imposed except in exceptional cases — R.L. of 6 months in lieu
of fine is upheld. [Ansar Khan Sherani Vs. State of M.P.](DB)...1929

wrgd alufer st wryurdt gerefl Iferfaw (1985 #r 61) &I
8,18, TUS GIEGT (1860 T 45), &S 63 & 70 — TUSIRY BT HETAT Il
— fy arfrareff wem vl 2, 15 I B SR B werHY 10 99 B
=[Tad grSTRY fpar waT — Jefavs 3 FEA AWlpw VR =R -
qve GiydT @ Sudg wWe a3 g & sefgve o of¥r weiv ar scaifee
a8 B wifey — W HRae @1 vaiw safy siteifia @Y T 8l 99
FTIaifes g wt Blee awrite afavs aftrifa & fear s
aqifed — Fefevs @ 999 6 A8 B AT HREM Atge fFar ) @FEr
@q v 4 7.9, ) ' (DB)...1929

National Security Act (65 of 1980), Proviso to Section 3(3) and
3(5) - Order passed by the Detaining Authority or by the State Govt.
was not communicated to the Central Government at all —-No document
showing compliance of Section 3(5) of the Act — Order quashed. [Bhaiya .
@ Bhaiyalal @ Arvind Vs. State of M.P.] : (DB)...1730

YT gYaT T (1980 HT 65), VT 3(3) T 3(5) B UG —
Prig gt a1 Y WeR gRT TiRkd f5d @ akw @ wyEen
P Ge B faeme e < T — aAffrm @) oy 3(5) ®1 IguTeE
ofar BT, sEw 98 — sy afrEfea) @G 98 durard S
sxfa= fa. 99, I9) . (DB)...1730

National Security Act (65 of 1980), Sections 8 & 14, Constitution
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—Article 22(5) — Order of detention - Representation was decided by
State after a delay of about four months but was not communicated to
petitioner — Representations made to Detaining Authority was not
decided — The detention order is therefore, liable to be quashed.
[Bhaiya @ Bhaiyalal @ Arvind Vs. State of M.P] (DB)...1730

TETT Gear FTT (1980 T 65), gITe 8 T 14, GRAET —

FF=BT 22(5) — [ela R — TN BRI AN @ swrdeT @ e 9R -

e @ faam @ wam PRiga e T weg ar B wgfa a8 fee
w—ﬁﬁauﬁhﬁ?mﬁﬁﬁmwamﬁaﬁaﬁmaﬁﬁmw—
e arte gefay aftEfesn 2 WM -at) @ es daaa e
Rfaw f4. 2y, w=) (DB)...1730

Nikshepakon Ke Hiton Ka Sanrakshan Adhinivam, M.P., 2000

(16 of 2001), Section 4, Nikshepakon Ke Hiton Ka Sanrakshan Niyam,
M.P, 2003, Rule 9 — Seizure or attachment — There is distinction
between seizure and attachment — Before passing the order of Seizure,
the competent Authority must record satisfaction that it is satisfied or
_has reason to believe that the property liable to be attached is likely
“to be concealed or transferred or dealt with in any manner which will
result in defeating the purpose of Act — Impugned order of seizure

. quashed — However, Company directed not to transfer or otherwise
deal with immovable property which has been seized except with the
- permission of the High Court — Direction to remain in force till fresh
order is passed by competent authority. [Sai Prasad Foods Ltd. (M/s.)
Vs, State of MLP.] (DB)...2091

Fretywl @ feal” &1 weaer affgy, 19, 2000, (2001 F7 16), STRT
4, Ryl 3 Ral” a1 avawr Ry 29, 2003, £ 9 — sfgeer a7
Zo! —aftmeer alk gt @ 9 aax & — Aoy a1 oy TR @
ﬁm,wmmﬁﬁq%mmm%ﬁﬁgeﬁ
a1 faea @1 st @ 5 gHf ahg weufia a1 e a1 s W Redy
mﬁﬁﬂﬁﬁﬁm?.mmmmuﬁm
ﬁwﬁm—mﬁqwaﬂmﬁﬁﬁaﬁwm&a—ﬁﬁ,mﬂaﬁ
ﬁ%wﬁmwﬁsmwaﬁﬁqﬁ‘fa%ﬁimmﬁaaﬁmﬁ,
A AT BT FALT AT IaAT FrgeRT T8 frar o — wam uiireT
&R 4T IRy WRa {5 o9 a@ gadia x@ &1 ey (s g
By o (1) fa. 7y, =) - (DB)...2091

Nikshepakon Ke Hiton Ka Sanrakshan Nivam, M.P, 2003, Rule 9-

&y
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- See — Nikshepakon Ke Hiton Ka Sanrakshan Adhiniyam, M., 2000,
Section 4 [Sai Prasad Foods Ltd. (M/s.) Vs. State of M.P.] (DB)...2091

fragsl & feal’ o1 gveor a8, 49, 2003 fraw 9 — @@ -
egs ? feal’ &7 G ST AV, 2000, ST 4 (A1 WATE B
fa. @) fa. 7y w=) (DB)...2091

Panchayat Service (Discipline and Appeal) Rules, M.P..1999,
Rule 4(1) — Petitioner who is Sahayak Adhyapak has challenged his
suspension by Collector on the ground that the Collector being an
appellate authority under M.P. Panchayat Adhyapak Samvarg (Niyam
Evam Seva Ki Sharten) Niyam, 2008 does not have the power to
suspend him — Held - Since the Committee constituted under Rule
5(2) of 2008 Rule is subordinate to the Collector — Therefore, as per
rule 4(1) 0£ 1999 Rules, the Collector is within his powers to place the -
petitioner under suspension —No interference is warranted — Petition
is dismissed. [Yuvraj Singh Vs. State of MLP.] ...2074

Trga War (srgeraT gl o) . TA 1999, FrRrT 4(1) —
ardt St WEIE FAE B, % Podex ERT 9OS FIaT B 39 AR U1
A @ % A2y, Tara genes g (Frem 9 dar 97 wd) Rraw, 2008,
a%aaﬂammmqﬁwmma%aﬁwmﬁaaﬂ#aﬁwﬁﬁ
TEl vEar — affeiRa — {f fr 2008 @ fraw s(2) @ siaeia wfaa
afifa, ey & Fefimer @ — suferg frm, 1999 @ Fraw 4(1) @ s
! B e ¥ @ 3 1l savex avew 2 — wEy ) e
T& — arfasr after| (gavw Riw 3. 7y, o=x) C..2074

Payment of Gratuity Act (39 of 1972), Section 14, Municipal
Services (Pension) Rules, M.P.,, 1980, Rule 1 — Gratuity — Employees
of Municipal Corporation are entitled to payment of gratuity —Whether

they had opted for pension or not ? [Municipal Corporation, Burhanpur -
Vs. Nathu] ...2315

OURTT WeId T (1972 #T 39), ST 14 TURGHaE War
(7er7) 497 7y 1980, Fray 1 — wgerT — TRUfa® frm @ sdA,
SUST @ HIAA B gHeR & — ﬂﬁ'&ﬁ'ﬁ?ﬁﬁl’ﬁi‘*ﬁﬁ&%ﬂiﬁl
(FfRHe SrRaReE, gREmR fa. ey ...2315

Penal Code (45 of 1860), Sections 63 to 70 — See — Narcotic
Drugs and Psychotropic Substances Act, 1985, Section 8/18 [Ansar
Khan Sherani Vs. State of M.P.] (DB)...1929
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TUS WIRTT (1860 #7T 45), arwre 63 € 70 — @ — w@rys A6l
I FTTTATHT garel AT, 1985, rer-8,/18 (FER @y WReR W
9. I} (DB)...1929

Penal Code (45 of 1860), Sections 147, 148, 149 & 302 —
Circumstantial Evidence — No eye-witness was present at the time of
incident — Axes seized from the appellants were not found stained with
blood — Accused acquitted. [Rajendra Singh Vs. State of MLP.] (DB)...2247

TUS GIedT (1860 BT 45), GIVTY 147, 148, 149 T 302 — gffrerfyo—~
W — uedal & WAy aged! weft sufem Y — anftenfafat @ we
BTEISA W W@ 3 g T8 98 ¢ — afa el @ Rig
fa. 7.9, wrea) (DB)...2247

Penal Code (45 of 1860), Sections 148, 149, 353/149 and 307/149
—Attempt to Murder — Accused robbed P.W. 2 and killed his driver and
looted Rs. 15,00,000/- — On receiving information of incident, Constable
alongwith force intercepted accused persons —Appellants with intention
to terrorise the Constable who was public servant came towards him and
fired gun shot causing him injury — No indulgence called for — Appellants
already convicted for killing driver and looting P.W. 2 — Sentence awarded
in present case to run concurrently with sentence awarded in another case.
[Shakir Vs. State of M.P.] (DB)...2394

TUS GITGT (1860 BT 45), INIY 148, 149, 353,/ 149 T 307,/149 —
ET7 @7 777 — AT 7 A9 2 ® T AR 9 §IEE I g a9
g 15,00,000 /— U §2 — G F Y1 Pem W, IReF 7 5@ WA
I B WD — ARFD W) @ie das o1, F ATATHT T B
arerg 9§ adfareffrer sua) v ard aix erarm @ el merey 9w
amea fear — fo<ar @t snawwsar wdl — arfaneffro ged @ gIfaw )
T Y AL 2 B qEd @ A qufeg R ™ — adam gwwor ¥
aarsd foar T SR, a7 ypew ¥ a9 53 M TverRw @ Wiy
| FIAGHET SR (Fnfe fa. 5. <rew) (DB)...2394

Penal Code (45 of 1860), Section 302 — Circumstantial Evidence )
— When case rests on circumstantial evidence it must satisfy three
tests (1) Circumstances must be cogently and firmly established (2)
Circumstances should be of definite and unerringly pointing towards
guiltof accused and (3) Circumstances taken cumulatively should form
a complete chain. [State of M..P. Vs. Inder Singh] (DB)...2412
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Tvs gizar (1860 #T 45), TT 302 — gfefRefoo arsy — 9=
yHeT TRRYRSF W W e @ @ g7 9’ dF what Bt
e o Ay (1) aRiRefor, 99d U9 oiwW w9 9 <enfid B Wl
=1fay (2) TRReREi, gere / fafEa g+ wifey ol oge vv @ afiges
@ THfRrar @ iR g0 B el 8 =iy, qer (3) wRRuRmr &t
wgad U @ o uy, wqul s{war fifa g arfe) @u. v A FeR
fig) (DB)...2412

Penal Code (45 of 1 860), Section 302, Evidence Act (1 0f1872),
Section 32 — Death by burn injuries — Dymg declaration — No mention
" that dying declaration was read over to deceased —Benefit will go to
accused — Hands were totally burnt but thumb impression with ridges
and curves was taken on dying declaration — No ink impression was
found on thumb of victim — Cannot be relied on — Accused acquitted.
[Garibdas @ Pappu Choudhari Vs. State of ML.P.] (DB)...1923

Fve UIRGr (1860 &7 45), €%T 302 T QI IJATI7 (1872 &7 1),
g% 32 — Tad @ afogl’ & g — JegFiias T — gaifae suT
Bt RT3 TgHx IR WM &1 BY Seaw T — afiyE Bt wr
fre T — aa@awﬁmﬂﬁﬁmﬂ‘gmmmwﬁmﬁaﬁ?
e @ W Fier Fr o T oft — e @ &P W | o Fram
T urn T — ey ol — afgee dvgaa) (Hess 99 T
e fa. 5.9, g ) (DB)...1923

Penal Code (45 of 1860), Section 302 — Murder — Case under
Section 125 of Cr.P.C. for grant of maintenance was pending between
deceased and appellant No.2 — Evidence of Sisters of deceased that
appellant No.2 exhorted appellant No.1 who in his turn caused blow by
means of spade to deceased not reliable in absence of corroborative
independent evidence — In absence of Serologist’s report, presence of
blood stains on seized spade is of no value — Findings given by Trial
Court cannot be said to be perverse — Appeal dismissed. [State of ML.P.
Vs. Kamal] (DB)...2415

TUE IEar (1860 T 45). €T 302 — gl — AR@T AR afaref
®. 2P g ¥ TUH. B GRT 125 © AT ALOT-AIAOT BT GHT Afad
ol — HRaer & get &1 wiew £ anfiaefl %, 2 3 sfieeff ». 1 =t
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aﬁ—ﬁamwmﬁﬁﬁﬁmfaﬁﬁuﬂwmmmm
— Ifid eRw | (wyw. wow 1. we) (DB)...2415

Penal Code (45 of 1860), Section 302 — Murder— Circumstantial
Evidence — Accused known to deceased — Deceased left her house
informing her children that she is going to purchase clothes and to
meet appellant — Appellant and deceased had hot talk in the house of
P:W. §, thereafter both went away — A lady-was seen entering in the
house of appellant — Appellant was seen carrying heavy luggage on his
cycle — Motive also present — Chain of circumstance complete and
appellant has not rendered any explanation —Appellant guilty of killing
deceased. [Bhagwandas Vs. State of M.P.] (DB)...2182

. qUS Wiear (1860 FT 45), GNT 302 — ECU — YRRIT~ wiewr —
mwmww—mmwﬁwm@m@ﬁmﬁ
& Tz 708 efie il adftoreff @ Rert wr @ 2 — atwn 5 @ wwE
mﬁawﬂsﬁ?qﬁwr#aﬁmfﬁgémmmﬁaﬁﬁaﬁﬁ—w
qﬁgaﬁmﬂﬁmﬁ%ﬂm#mmé@w—MﬁWﬁmw
mmaWMWHﬁﬁm—ﬁﬂﬁqﬁﬁaﬁ{mwm
srdterff 3 o wadtaver = R @ — gRer @ s @ Rt e
Tl | (rrareTe AL 7y wow) . (DB)...2182

Penal Code (45 of 1860), Section 302 —~ Murder — Circumstantial
Evidence — Last seen together - Dead body of minor girl was found in
the jungle as she had gone there for grazing goats — Evidence on record
show that appellant was seen alongwith the deceased at a distance of 1
2 Km. from the place where dead body was found — No evidence that
appellant was last seen at or near the place where the dead body was
found — Graver the crime, graver should be the degree of proof —No
F.S.L. Report produced regarding presence of blood on Darata —Appeal
allowed. [Man Singh Vs. State of M.P] - (DB)...2253
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Penal Code (45 of 1860), Section 302 — Murder — Conviction
and Sentence —Appeal— Death by burn injuries —71% burn injuries in
the incident —Alleged previous animosity between the parties — Cannot
be a ground for false implication — Conviction affirmed. [Manohar Vs.
State of M.P.] ' (DB)...1913

TUS WIBGT (1860 BT 45), S 302 — FeAT — FIGRIE VT TvSIewT
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Penal Code (45 of 1860), Section 302 — Murder — Death
Sentence — Rarest of rare case — The crime was committed in cruel,
- diabolic and brutal manner — Innocent girl aged 4 years was subjected
to such a barbaric treatment by the appellant, who was her uncle —
Having regard to the vulnerability of the victim and the gruesome
nature of the crime, case falls in the category of “Rarest of rare case”
—Death sentence is confirmed. [In Reference Vs. Sunil] (DB)...2433

3V GIFUT (1860 BT 45), T 302 — §64T — JRYIUS — [vargw &
faver g@mvor — srRme myangel, twfre @i wifes € @ wRT e
T — 4 aff7 gt qifeasT @ wrer adrereff ot f5 Swer = @ o, T
IR F6¥ FaBR FRar 11 — 9ER god Oifyar ik e 3 el w@ sy
B o A wEd Y IENr CfaRerew 9 RRa gavert o) Ao § airar @
~ qEvs o gfe @) 1 | G v fa gha) (DB)...2433

" "Penal Code (45 of 1860), Section 302/34, Evidence Act (1 of
1872), Section 3 — Circumstantial evidence — Evidence of last seen
together not reliable because of material contradiction — All
circumstances should unite to form a complete chain pointing towards
the guilt of accused — In absence of it accused cannot be convicted.
[Dilip Kumar Vs, State of ML.P.] (DB)...1916
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Penal Code (45 of [860), Section 302/34 — Murder - Eye
witnesses have testified that appellants had assaulted deceased with
Sword, Pharsa and Gupti — Doctor has found 8 incised wounds — Case
was also supported by circumstantial evidence — Seized articles were
also found stained with human blood —Held —Fact of homicidal death
is well established from the evidence on record — Corroborated by
Doctor, who opined that cause of death was haemorrhage and shock
due to the ante-mortem injuries caused by sharp edged weapons — No
illegality committed by the trial court in convicting thé appellants.
[Vivek Gupta @ Jaiswal Vs. State of M.P.] (DB)...2259
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Penal Code (45 of 1860), Sections 302/34 & 323/34 — Murder—
Enmity — Material inconsistency between ocular and medical evidence
— Held — Where the eye-witness account is found credible and
trustworthy, medical opinion pointing to the alternative possibilities is
not accepted as conclusive — The testimony of an injured witness is
accorded a special status in law —Such a witness comes with a built-in-
_guarantee of his presence at the scene of crime and is unlikely to spare
his actual assailment in order to falsely implicate someone — No
perversity in convicting and sentencing the appellants — Appeal stands
dismissed. [SureshVs. State of M.P.] - (DB)...2407
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Penal Code (45 of 1860), Sections 302 & 304 Part-I — Murder —
Culpable homicide not amounting to murder — Appreciation of
Evidence — Appellant caused single injury — It was not clear that the
weapon used was Screwdriver or Gupti — Circumstances compelled
him to react once as he was hit by the deceased —Injury was neither
premeditated nor with intention to cause death — Doctor is not clear
regarding the cause of the death — Held — It cannot be said that the
injury was sufficient in the ordinary course of nature to cause death
and thus, case would be squarely covered between clause (b) of Section
299 and clause (3) of Section 300 — Therefore, it will be fit case to
convert the conviction from Section 302 to Section 304 Part-1, L.LP.C. -
Since appellant in jail for 9 years, sentence is reduced to the period
already undergone. [Sukhlal Vs, State of M.P.] (DB)...2202
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Penal Code (45 of 1860), Sections 302, 304-II — Murder —
Conviction and Sentence — Appeal — Eye witness turned hostile — Trial
Court, treating the F.LLR. lodged by the deceased as dying declaration
—Acquitted the other two accused persons, but convicted the appellant
—~Held — It is a case of the single blow, which landed on the stomach of
the deceased, the accused persons were three in number, but they did

not cause further injuries — No intention to kill — Set aside the conviction
" of the appellant w/s 302 of I.P.C. and the sentence of life imprisonment
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awarded to appellant and instead, convict appellant u/s 304 Part -II of
the LP.C. and impose upon appellant the sentence 6f 10 years rigorous
imprisonment. {Rum Singh Vs. State of M.P.] . (DB)...1911
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Penal Code (45 of 1860), Sections 302, 363, 367, 376(2)(F) —
Rape — Murder — Circumstantial evidence — Appellant lifted the victim
which was objected by grand-mother Shyamlibai — He was also seen
on the way taking the girl with him by P.W. 2 and P.W.3 — Dead body
was recovered at the instance of the appellant — Postmortem report,
evidence of doctor and F.S.L. réport supports the prosecution case —
Held — Entire oral evidence as well as the medical evidence completely
.connects the appellant with the commission of the crime of rape and
murder — In the absence of any satisfactory explanation by the appellant
in whose custody, the minor child was, the appellant is guilty of
commission of rape and murder of a girl aged 4 years. [In Reference
Vs. Sunil] i : (DB)...2433
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Penal Code (45 of 1860), Sections 302, 376-A, 3 63, 201,
Protection of Children from Sexual Offences Act, (32 0f 2012), Section
6 — Death Sentence — Rarest of rare case — Circumstantial evidence
—Male profile from the clothes of the prosecutrix and her vaginal swab
were found of the appellant — Chain of circumstantial evidence is
complete and it is established that it was the-appellant who, committed
rape upon the prosecutrix. [In Reference Vs. Arvind alias Chhotu
" Thakur] : (DB)...2441

TS Wlear (1860 BT 45) GINIY 302 376-T 363, 201, FF
TR & TTF BT Gewor AT, (2012 BT 3z), €T 6 — FYT7G —
m#ﬁmym—qﬁﬁwﬁwwmw—mﬁﬁa%mw
ﬁaﬂmﬁ‘aﬁumﬁwmﬁﬁnmﬁm&ﬂaﬁtﬁwmw—
RRefrer W & 5w gof giv a8 wenfm & wmar € f g
afiarell of, fred aftrie=h ¥ sareR wRa fe) 7 W=
Rfe< I% Big, argy) (DB)...2441

Penal Code (45 of 1860), Sections 302, 376-A, 363, 201 & 304
Part-II — Death Sentence — Appellant did not kill the deceased
intentionally but, while he stopped the prosecutrix from crying or
shouting, suffocation was caused and the deceased prosecutrix died —
However, rape with a girl of tender age is brutal on its own but, no
death sentence is provided for offence u/s 376(1) or.(2) of .P.C. —
Therefore, due to that brutality, no-death sentence can be directed
under such circumstances, it cannot be said that it is a rare of rarest
case — Conviction and sentence u/s 201 & 302 of L.P.C. set aside —
Conviction u/s 363 & 376-A of LP.C. is confirmed —Appellant acquitted
of the charge of offence u/s 302 & 201 of L.P.C. but, appellant is
convicted for offence u/s 304 Part-II of L.P.C. under the head of charge

u/s 302, I.P.C. —Appeal partly allowed. [In Reference Vs. Arvind alias
Chhotu Thakur] (DB)...2441
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Penal Codeé (45 of 1860), Sections 302, 376(2)(g) — Death
Sentence — Murder — Rape — Circumstantial evidence — Prosecution
has failed to prove a complete chain of circumstantial evidence — It is
not proved beyond doubt that the appellants were the persons, who
committed rape upon the deceased prosecutrix and killed her — Benefit
of doubt is to be given to the appellants — Impugned judgment is held
to perverse and deserves to be set aside — Appeal allowed. [In
Reference Vs. Ganesh Lodhi] . (DB)...2453
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Penal Code (45 of 1860), Section 304 Part IT — Deceased was injured
and died during treatment —Previous enmity between parties — Discrepancies
in statements of witnesses —As per F.S.L. report, it could not be ascertained
that the blood found on the Lathis allegedly seized from the possession of

* appellants was human blood and further tests to determine blood group of the
same could also not been carried out—Conviction set aside. [Pintu @ Pradeep-
Kumar Vs. State of ML.P.] .0.2263
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Penal Code (45 of 1860), Section 306 — Abetment to commit
suicide — Appellants are said to have filthily abused and humiliated
dcceased Sonelal to such an extent that he could not tolerate and
committed suicide — Held — Act of the appellants not amounted to
abetment — It did not fall within the definition as they did not in any
manner instigate, conspire or aid in the doing of that thing — Hence,
they did not abet commission of suicide by Sonelal — Conviction and
consequent sentence are hereby set aside. [Premlal alias Dadu Vs.
State of M.P.] : ...1902
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Penal Code (45 of 1860), Section 316 — See — Criminal
Procedure Code, 1973, Section 482 [Jyoti (Smt.) Vs. State of M.P.}

-.1971
3US WIedT (1860 BT 45), SIRT 316 — & — 395 yipar wiedr
1973, &% 452 (Saifa (shorh)) fa. oy, =) ...1971

Penal Code (45 of 1860), Section 326 — Grievous hurt —
Evidence of complainant inconsistent and self contradictory — ELR.
appears to be doubtful as injured stated that F.L.R. was lodged by his
father whereas in fact the F.LLR. was alleged to have been lodged by
injured - Oral evidence also contradictory to medieal evidence — Place
of incident also changed ~ Defence from very beginning was that
injured was molesting and passing remarks at the daughter of the
appellant and therefore, he was falsely implicated — Guilt of appellant
not proved beyond reasonable doubt — Appeal allowed. [Laxminarayan
Vs. State of Mr,P.] 2177
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Penal Code (45 of 1860), Section 364-A - Kidnapping -

Complainant was kidnapped and kept under detention — He was ~

threatened with knife and revolver of death — Affidavit was obtained
from him to exonerate one who was accused in another case in which
complainant was one of the witness for which there is no cross-
examination —In the absence of cogent defence there is no reason to
disbelieve version of the complainant —Held — There was no issue of
demand of ransom as is required u/s 364-A of L.LP.C. — Therefore,
offence u/s 364-A is not made out — However, since kidnapping and
threat perception is there, conviction is converted u/s 364 L.P.C. —Since
aj)pellants are in jail since last more than 8 years —Sentence awarded
is reduced to the period already undergone [Shahid Khan Vs, State of
M. P ] : (DB)...2224
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-Penal Code (45 of 1860), Sections 366 & 376 — Rape —Age of
prosecutrix — Prosecutrix was between 16 and 19 years of age looking
to the development of secondary sexual characters on her body — It is
- clear that on the date of incident, she was a major — Prosecutrix was a

AN
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consenting party — Actused cannot be convicted. [Taj Mohammad Vs,
State of M.P.] . ...1908
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Penal Code (45 of 1860), Section 376 & Scheduled Castes and
Scheduled Tribes (Prevention of Altrocities) Act (33 of 1989), Section
3(1)(xi) — Caste — Caste certificate not produced — Statement of
prosecutrix itself is not sufficient to establish that she belongs to
Scheduled Tribe community — As per Rule 7 of the Rules 1995
investigation should have been made by a police officer not below the
rank of Dy.S.P. — Whereas investigation was done by Inspector —
Appeal allowed. [Rajola Yadav Vs. State of ML.P.] ...1905
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Penal Code (45 of 1860), Section 376 & Scheduled Castes and
Scheduled Tribes (Prevention of Atrocities) Act (33 of 1989), Section
3(1)(xi) —Incident took place on 14.05.1995 and F.I.R. lodged on
09.06.1995 — Sufficient cause not shown for delay — Prosecutrix,
admwitted that as her uncle-in-law came on the spot, the appellant fled,
she had not informed the police about rape ~ They were'taken by one

. Gopika for giving report to S.P. — Conviction set aside. [Rajola Yadav

Vs. State of M.P.] ...1905
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Penal Code‘(45 of 1860), Sections 376, 450 & 302 — Death
Sentence — Rarest of rare case — Murder —Rape — Rape and murder of
14 years girl proved — However, death sentence not a Rule but an
exception — Existence of aggravating circumstances is must for
awarding death sentence —Present case not within category of rarest
of rare cases — However, jail sentence of 35 years ordered. [Rajkumar
Vs. State of M.P.] (8C)...1991
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Penal Code (45 of 1860), Sections 403, 409, 120-B, Prevention
of Corruption Act (49 of 1988}, Sections 13(1)(c),(d) R/'w 13(2) —
Criminal breach of trust and Corruption — Truck carrying 150 bags of
cement illegally — Charge of Godown in which the cement was used to
be kept, was already handed over by the appellant and as per stock
register, no shortage of cement was found — Since, there was no
shortage of cement therefore, merely because of seizure of cement of
particular marka which was being used in Tillar Project, it cannot be
held that the seized cement was of the said project — Appeal allowed.
[Bhagwati Prasad Sharma Vs. State of M.P.] (DB)...2242
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Penal Code (45 of 1860), Sections 498-4, 306 — See — Criminal
Procedure Code, 1973, Section 397 [Sherish Hardenia Vs. State of M.P.]
(SC)...1694

7T WIRAT (1860 BT 45). IRTY 4983, 306 — P& — TvE WhEAT
wiear, 1973, €T 397 (AR s=fmr & w7y, <row) - (8C)...1694

Police Executive (Gazetted) Service Recruitment and Appeal Rules,
M.P: 2000, Rule 4 - Held ~ The Gazette Rules categorically prescribed
three kinds of persons forming the gazetted cadre —This Rule 4 does not
contemplate a fourth kind i.e. Inspector, who claims his existence in the
gazetted service merely by implication based upon declaration of Inspector
as gazetted, [Manoj Verma Vs. State of M.P.] (DB)...2279

- ' gfera wrdTifre (ererafaa) dar gdl 7 srdfter A%, 3.9, zo00,
R 4 — sftteiRa — woafe Pam, et d fiffs o9 9
7 19R @ afdw we vr 3 R o & — P g, aten R
FIAT™ 7l Bra1 i Frige & A4 TouPa ? vy & e w1
mwwmaﬁaﬁammmﬁaﬁmﬁ'maﬁaﬁaﬂmm
21 (o ol fa vy, ) ' (DB)...2279

- Prakoshtha Swamitva Adhiniyam, M.P. 2000 (15 of 2001),
Sections 22 & 43(2) — See — Society Registrikaran Adhiniyam, M.P,
-1973, Section 2 [Ansal Welfare Vs, State of M.P.] . .:.1798

Y& WqIfaeT Affras, 4.9, 2000 (2001 BT 15), Gy’ 22 T 43(2)
— @& — wiaraet Wregieeer gl wu., 1973, rer 2 (sed IaBUe
fa. 7.9, wea). . - ...1798

Prevention of Corruption Act (49 of 1988), Sections 13(1 )(c),(d}
R/w 13(2) —See - Penal Code, 1860, Sections 403, 409,120-B [Bhagwati
Prasad Sharma Vs. State of M.P.] (DB)...2242

FCTFIV [aIR0T FIEf77 (1988 &7 49), GIere’ 13(1)(F). () wealoa
8% 13(2) — 3@ — Tve wikar, 1860, IRV 403, 409, 1207} (*rradt gaTg
waf f3 @y wew) . . (DB)...2242

Prevention of Corruption Act (49 of 1988), Section 13(1)(d) -
Legal opinion —Merely because the legal opinion of a lawyer may not
beacceptable, he cannot be fastened with criminal liability in absence
of tangible evidence that he had aided or abetted other conspirators —
No documents were produced to prove that report submitted by.
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petitioner was false and the opinion was based on the documents
supplied by bank itself — Proceedings quashed. [Harikishan Tuteja Vs.
State of M.P.] (DB)...1973

TETFIV [areor e (1988 &7 49), %71 13(1)(S}) — ffere o
— AR Y 5 9da 91 fafte v Wfor o3 o 59, swe g
I MSTFAPINGT 1 WERET a1 g4RT o3 37 97 a5 @ awrg 7 S
O ATRIfEE SwaeeTiied €Y STaT Wl 9@al — I 6Ied &1 @ fad oy
© gEIES RId TE fRd T, 5 arlt g uswge feawn mar wfides frear
oA IR §9 gRT Suee w1 T Twndwl W) 8 A amenfRa eff —
FriaEt afrefea ) ERfeeT g2er A 7y, =) (DB)...1973

Prevention of Corruption Act (49 of 1988), Sections 13(1)(d)
r/w 13(2) & 7 — Demand — Acceptance of illegal gratification has not
been corroborated by any independent witness — Neither demand of
bribe nor acceptance thereof has been proved by the prosecution
beyond reasonable doubt — Appeal alloweéd. [Narain Singh (Dr.) Vs.
State of M.P.] (DB)...2400

gEeraIY [49revr JfefSTT (1988 #7 49), ariy 13(1)(S)) wEylea
13(2) 7 7 ~ 37 — fodl wda weh gwn, sdy gRalwer w1 @iy #)
gftc 7 #7 i — I gRT 7T W Rega ) @it alv T @ Suw
wWafr w ghagya 9k @ ® wifdg fear m™r @ - anftar w@5R)
(o Ry (9Y) fa wa. <) (DB)...2400

Prevention of Corruption Act (49 of 1988), Section 19, Criminal
Procedure Code, 1973 (2 of 1974), Section 197 — Sanction — Law &
Legislative Affairs Department is empowered under the Rules, to grant
sanction and refusal to grant sanction by the parent department is of
no consequence — Opinion of the parent department is not binding on
the Law Department, while considering the case for grant of sanction
— Order of sanction is self contained speaking order — No infirmity or
any jurisdictional error in the sanction order — Petitions dismissed.
- |Om Prakash Verma Vs. State of M.P.] (DB)...1753

gllerare frareor s (1988 @1 49), =TT 19, ITS wiFAT
TIedlr 1973 (1974 ®T 2), T 197 — Fopet — formy & afwfa fafer ailx
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dETHRE T — FHO BT AR Wa: [l GHROT AR & — o) ey
4 w1 wh W fedl aftear a9 gfe 9 - arfer R (@
aFTe qat f4. 7.9, Iwa) (DB)...1753

Prevention of Corruption Act (49 of 1988), Section 19 — Sanction
— Held ~ Mere error, omission or irregularity in sanction is not

considered fatal unless it has resulted in the failure of justice.
[Karanveer Rana Vs.-State of M.P.] (DB)...2418

. TN 53107 38R (1988 %71 49), &rer 19 — wqet — afafeiRa
— g @t 7w Ffe, @iy 1 afrafimar o gae T 9= SEr e 9@
& swo TRumRETT =ma @Y w1fY w1 5§ 8 | (@xord w7y, )
(DB)...2418

Prevention of Corruption Act (49 of 1988), Section 20 —
Presumption — Held — The provision cannot be overlooked — Further,
once it is proved that the amount was recovered from the appellants
possession, the burden of proof lies on the appellants to prove that
they received the same bonafidely or for some other purpose.
[Karanveer Rana Vs. State of M.P.] : (DB)...2418

gEFIY A9 Jfafraq (1988 &1 49) grr 20 — GyEROT —
afifyaiRe — Sudg &t g = fear w1 9ar — s9o iR,
X o gE wifad 81 9ar & f¥ w@ew ot aflareffror % g 9@ v
far o, wq@ ®1 TR srfiareff w ', 9w wlie v @ fad T
Il 99 agHIfae U ¥ urw fear o a1 el o wate @ R ey
(@l W fa. 7w, ) (DB)...2418

Protection of Childrén from Sexual Offences Act, (32 of 201 2),
Section 6 — See — Penal Code, 1860, Sections 302, 376-4, 363, 201 [In
Reference Vs. Arvind alias Chhotu Thakur] (DB)...2441

e aroerel’ § Irarsl B GYaT AffgE, (2012 @Y 32) 61T 6
— @@ — vs wWigar 1s60, arery” 302 376-Y, 363, 201 (3 Yw=w fa.
IRfI<= 99 wig oTEHR) (DB)...2441

Representation of the People Act (43 of 1951), Sub-clause (6)
of Section 1 of Section 100 — See — Constitution — Article 329 [Suresh
Chandra Bhandari Vs. Commissioner, Election Commission of India]

...2076
e gloffaea sty (1951 @T 43) EINT 100 B GIT 1 BT
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ITES (6) — 3@ — G — gy 329 (@R g% W fa TR,
gotavd HUYE ATE giean) ...2076

Scheduled Castes and Scheduled Tribes (Prevention of
Atrocities) Act (33 of 1989), Section 3(1)(xi) — See — Penal Code, 1860,
Section 376 [Rajola Yadav Vs, State of M.P.] ...1905

(1989 @T 33), &IT 3(1)ki) — 8@ — gvs GfRar, 1860, &I°T 376 (TSl
T15q fa. 7.9, wA) _ ...1905

- Service Law —Age of retirement — Petitioners who were initially
appointed in a Co-operative Society were subsequently absorbed in
the M.P. Electricity Board — After bifurcation of the Board they came
in service of M.P. Poorva Kshetra Vidyut Vitran Co. — By the impugned
order they were made to retire w.e.f. 30.11.2012 on attaining the age .
of 58 years — Held - If the petitioners are granted the benefit of
extended age prescribed for the Co-operative Society, they would be
entitled to continue up to the age of 60 years and in case the service
condition available in the respondents establishment are made
applicable, they will continue on the post up to the age of 60 years —
Thus, impugned order cannot be sustained — Writ Petition is allowed.
[Ram Sajeevan Tiwari Vs. M.P. State Electricity Board] .. %14

var Rfsr — Yarfgfa #1 grg — g, O aRm 4 wee
g ¥ fgfa € ) oft 5% aowEn . faga 915 F Afaafia faa
T — 918 @ fgoee g @ 99, g @A faga faow ol Y dar o
& — T e gRT 9 68 99 ©1 AT ol FA W 30.11.2012 |/ AL
v ¥ Aarfigea fear mar — afafEifa — 9e18 1€ sy &1 @™, S Eanl
el @ o fafew 2, afy arvor #t yeE frar wrar 2, 99 9 60 I
B AR TP VIR B P A s W AR it weweff ux e A
SUer a1 Tal B org fhay wrar 2, 4 9% WY 60 I @ AR 99 a1 X8
— g e Ry W TE ™ o Gear — Re et deR (W
geofla foard fa. il Re saflaRe q16) : .. %14

Service Law —~ Caste Certificate — No employer can take an
action of removal of an employee only on the allegation that the same
is invalid — Such action can only be taken after getting the Caste or
Tribe verified from the High Power Screening Committee. [Dhanraj
Singh Pusam Vs. State of M.P.] ...1761
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W7 3fer — wifer Yooy g7 —ad sUS I g9 @ ANGUT W), B
frrntear fadt FiEr 3 ge o= &) efarE 8 e gwar —Sad s,
Bad IR AT SO B 9w BEdE G @ g o e @
gEard & #1 91 9Hd 2 | (e Riw gquw 3 7y, wsa) ...1761

Service Law— Central Government formulated a scheme dated
31.12.2008 which provided that Central Assistance for implementing
the scheme is also subject to the condition that the entire scheme of
revision of pay scales together with all the conditions be adopted without
any modification — State Government by ordér dt. 09.04.2010 took a
decision to accord benefit of the same after approval from General
Administration Department as well Finance Department — However,
State issued other orders on 22.04.2010 and 22.04.2013 fixing cut off
date for availing benefit of enhanced age of superannuation — Held —
After having availed the financial assistance from the Central
Government for implementation of the scheme and after accépting the
recommendations vide order dated 09.04.2010, the State Government

.had no authority to pass order dated 22.04.2010 modifying the order
dated 09.04.2010 — Order dated 22.04.2010 is quashed - Petitioner
shall be entitled to the benefit of recommendation of VIth Pay
Commission as well as the age of superannuation as directed by the
State vide order dated 22.04.2013. [K.G. Choubey (Dr.) Vs. Jawahar
Lal Nehru Krishi Vishwavidyalaya) - ...1838
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- BT TPIN BT o1y fF =T 5T a9 fE 22.04.2013 g1 PR fya fear
T g1 (@5 9l (sf) B SawR ae ww sfy fawafreney) ...1838
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Service Law — Compassionate appointment — Basis of — Refusal to
grant — Appellant’s husband died in harness — Appellant applied for
compassionate appointnient — The application rejected by respondents
Bank — Held —Main criteria for appointment on compassionate basis should
be the financial condition of the family of the deceased person — Unless
the financial condition is entirely penury, such appointment cannot be made.
[Nirmal Dubey (Smt.) Vs. Punjab National Bank] (DB)...1702

War 3y — sg&am (3337 — &7 v — yarT avd © g far
TrA7 — W B ey afrenelf @ o @ gy — anfreneff % @ i
% il amEa fpar - yaweff 9% gRT aRw oo fRar Tar — -
AtfEiRa — arge=r emR W PR 3 e Ands, e @ TRaR @
el Rerfey el =fey — 5@ a0 f anfie Rerfy qofa: T 2 7 &), 9
Fryfoe =€t @ o Wt | (Resfer g8 (sforehl) . e <rerrr 9) (DB)...1702

Service Law ~ Compulsory retirement — Compulsory retirement
under Fundamental Rule 56(2) in public interest — Undisputedly the
screening of the petitioner was not done properly — Facts which were
not germane to the service career of the petitioner inasmuch as the
penalty imposed to some one else, were taken note of by the Screening
Committee — He was also considered and found fit for promotion in the
year 1995 — Held — Petitioner would not have been compulsory retired
if his ACRs were examined properly — The recent past is required to
be seen to asses the requ‘iremént of compulsory retirement of an
incumbent - Impugned order is quashed — Petitioner be treated to be
in service for the period he was made to compulsory retired and be
granted all the benefits of continuance in service including the pay and
allowances of the post till the date of normal superannuation. [R.K.
Mishra Vs. State of M.P.] . ...2048

War REEr — aifyard Aaifafea — qaam Paw se2) @ st e
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o Rra afy ¥ o afrard Yaifge @ o dR wmR sftaffar $
fifer 9F 9T & dus ¢d Al @ 9 GaRd Y8 @ 6 9 uSE fea o |
ERF. i f4. 7w <=w) . ...2048

Service Law — Disciplinary Authority — Superintending Engineer
is the Disciplinary Authority to take action against the Assistant
Engineer who has been promoted under the Time Bound Promotion
Scheme in view of the order dated 07.05.1999. [M.P. Electricity Board,
Jabalpur Vs. S.K. Dubey] (FB)...1698

var &fr — ggwral® ufgert — skw fR 07.05.1009 Ht
giewa e gy, wHgeE yki—ia gleer @ &ada geiea fed
TS Ifgar & faeg sead o9 @ fad adigs s samats
it 21 (au. saAfefid 9, saaqe fa as. g7) (FB)...1698

Service Law — Grant of benefits of Vth Pay Commission
Recommendations — To the employees of the M.P. Police Housing
Corporation which is registered under Indian Companies Act —Board
of Directors of Respondent No. 2 resolved to adopt the same — For
which proposals were sent for approval to the State Government which
were turned down by the impugned communications — Held — Since it
is not clear that there was any requirement of Law to obtain prior
approval for grant of any service conditions of the employees of the
Corporation, there was no occasion for State to reject the resolution —
If a Corporation has resolved to grant certain benefits to its employees
at par with the employees of the State Government, Corporation’s
employee cannot automatically become the Government Employees —
Therefore, rejection of proposal by the State cannot be sustained —
Same is quashed - Corporation is free to resolve and implement the
recommendations made by the different pay commissions to their
employees. [G.M. Dubey Vs. State of ML.P.] . ...2054
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Service Law, Labour Judicial (Recruitment & Conditions of
Service), Rules, M.P. 2006, Rule 3(2)(c), Judicial Services Revision of
Pay Rules, M.P. 2003, Rules 4, 7,9 & 12 —~ Fixation of Pay — Grant of
D.A. — Petition against recovery and claiming the benefit of proper
fixation of pension after the release of D.A. in terms of Rules 2003 -
Held — Revision of pay of the petitioner was to be done in terms of
Rule 4 and Rule 7 of Rules 2003, had it been done in appropriate
manner, the petitioner would not have been subjected to any recovery
whatsoever — Order of recovery is quashed. [Satish Shrivastava Vs.
State of M.P.] : ...2299

var Ry, s =l (gt afe dar ad) Fam aw 2006 Fre
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Service Law — Promotion — Petition against withdrawal of
promotion order on the ground that right has accrued in favour of the
petitioner with the issuance of promotion — Same could not have been
withdrawn without affording an opportunity of hearing — Held —
Promotion was issued assuming that the promotional post is lying vacant
—In fact there was no vacant post on the date when recommendation
for promotion was made — Mistakes are mistakes and they can always
be corrected — State was justified in withdrawing the sanction for
promotion. [Sunil Datt Vs. State of M.P.] ...1815
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a1 (e s fa. 49, =) . ...1815

Service Law — Recovery of House Rent Allowance —Petitioner lives
with her husband who is receiving the House Rent Allowance, therefore,
House Rent Allowance received by the petitioner, was directed to refund
it with effect from 09.04.1981 — Held — There was no misrepresentation
on the part of the petitioner —House Rent Allowance is paid to the petitioner
for years together on account of no fault on her part — After 28 years
there was no justification on the part of the respondent to initiate recovery
proceedings as no Govt. accommodation allofted to the petitioner. [Nirmala
Sonwane (Mrs.) Vs. State of M.P.] ...1743

a7 Afer — 77 areT dar # aqa! — Ak Fu ufy $ W el
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~ratfeg 8 o, ity Tl o Wkt frare amdfea T o) (Fefar
Qe () fa. 5.9, wsa) * ...1743

Service Law — Seniority — Petitioner originally appointed as
Lower Division Clerk in Small Savings and State Lotteries Department
~ Deputation of petitioner to Pension and Employees Welfare
Department — Re-transfer of petitioner back to Small Savings and State
Lotteries Department — Petitioner’s seniority would be counted from
her day of appointment in her parent department not from day of re-
transfer back to her parent department. [Madhumati Joshi (Smt.) Vs.
State of M.P.] _ 1771
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Service Law — Termination Jrom service — Initial appointment
of the petitioner was made on the vacant post of the driver for 89 days
after selection process — Extension was granted, but before even
completion of extended period he was regularized — Said post had fallen
vacant due to promotion of one employee whose promotion order was
subsequently quashed and he was again posted as driver ~Thereafter,
by impugned order petitioner was terminated — Although the said
employee was again promoted and vacancy has again reoccurred —
Held — Since earlier petition filed by the petitioner was disposed of
directing the respondent to consider the case of the petitioner for
appointment on the post of driver in preference why an advertisement
was issued calling the application — It was also not put forth by the
respondents that somebody more meritorious was considered and was
found fit — Therefore, for the fault on the part of the respondent No. 1
the service career of a young person cannot be put in jeoparde —
Petitioner be reinstated on the post of driver and be treated in
continuous service for grant of seniority only without back wages.
[Bahadur Singh Vs. District & Sessions Judge] ...2037
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Service Law— Time Bound Promotion — Effect — Junior Engineer
promoted to the post of Assistant Engineer under the Time Bound
Promotion Scheme cannot be treated at par with the Assistant Engineer
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Promoted on regular basis. [M.P. Electricity Board, Jabalpur Vs. S.K.
Dubey] (FB)...1698
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goarl (7.9, RARRE 993, Twer A as. €3) (FB)...1698

Service Law— Writ of Quo Warranto — The Writ of Quo Warranto
can be issued only if it is found that a person has been appointed on a
public post defiors the Rule or in violation of statutory provisions of law —
Since nothing is spelt out as to how the appointment of respondent No. 5
is dehors the Rules or against the statutory provisions —No case is made
out to imvoke power by this court to grant a writ of quo warranto. [Dhanraj
Singh Pusam Vs. State of M.P.] ' ...1761

a7 fafer — aferare -ywe7 ot Re — aftler-ywer @ Re d9d a9
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Society Registrikaran Adhiniyam, M.P. (44 of 1973), Section 2,
Prakoshtha Swamitva Adhinivam, M.P. 2000 (15 of 2001), Sections 22
& 43(2) —Management & Maintenance by Society — Provisions
contained under Section 22 of 2000 Act aims at having that the
management and maintenance of Apartments vests with a single
association and not with various association — Various groups of
association may exist, but if they have not formed a Federal Association
as provided under Section 22 of 2000 Act, they cannot claim separate
management and maintenance of the apartment — Therefore, same has
rightly been vested with Lake View Enclave Apartment Owners
Welfare Association. [Ansal Welfare Vs. State of M.P.] ...1798
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Society Registrikaran Adhiniyam, M_P. (44 of 1973), Section 2,
Prakoshtha Swamitva Adhiniyam, M.P. 2000 (15 of 2001), Sections 22
& 43(2) — Registration of Society — Where association of persons
constitutes.the society and get it registered under 1973 Adhiniyam to
achieve the objects, the same cannot be questioned — Merely because
the said society has taken up work of management and maintenance
of apartments for the purpose of Act of 2000 and merely because as -
alleged one association of apartment owners can look after
management and maintenance of the apartment ipso facto will not render
the registration of Ansal Welfare Society illegal. [Ansal Welfare Vs.
State of M.P.] . ...1798
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Society Registrikaran Adhiniyam, M.B. (44 of 1973), Section
32(2) — Membership granted by the M.P. Cricket Association to its
new members between the period 2008-09 to 2011-12 was held to be
void by the impugned order - Assistant Registrar initiated inquiry on
the complaint of single member — Held — Section 32(2) of the Act,
requires the application together with an affidavit in support of its
contents by a majority of the members of the governing body of the -
Society — Not less than 1/3 of the total number of members of the
Society — Complaint did not satisfy the requirement of Section 32(2) of
the Act—Impugned order cannot be sustained, hence quashed. [Madhya
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Specific Relief Act (47 of 1963), Section 34 — See — Civil
Procedure Code, 1908, Section 100 [Vijay Bahadur Singh Vs.
Rameshwar] ' ...1879
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Specific Relief Act (47 of 1963), Section 34 — The suit filed by
plaintiff is hit by proviso to Section 34 of Specific Relief Act — Appeals
are dismissed. [Vijay Bahadur Singh Vs. Rameshwar] ...1879
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Stamp Act (2 of 1899), Article 23 — Schedule I-A — Petition
against rejection of application praying that the document dt.
30.05.1993 be impounded and sent to Collector of Stamps —Agreement
was on stamp paper of Rs. 10 — There is recital in the agreement
relating to possession —Right of ownership was also given — Respondent
was also permitted to use the property in its own manner — Held — A
party cannot be permitted to approbate and reprobate — One cannot *

- claim the ‘benefits’ under the document — By contending that it is a

duly executed document, but at the same time contend that the
‘document’ is not conveyance, respondent cannot escape liability to
pay duty and penalty — Court below is directed to impound the document
and send it to Collector of Stamp for assessment of duty and penalty if’
any. [Mohd. Ayyub Khan Vs. Laxman Gawli] ...2044 -
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Stamp Act (2 of 1899), Section 4 & Article 5 (e)(i) of Schedule
1A — Agreement to sell — Insufficiently stamped — Admissibility —'In
agreement to sell, there is recital of handing over the possession and
document is not properly stamped — Document cannot be admitted in
evidence for any purpose including collateral purposes.
[Kailashchandra Vs. Dwarkadhees] ..2295
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Stamp Act (2 of 1899), Sections 31 & 40 — Penalty — While
imposing the penalty the Collector of Stamps has not applied its mind
that whether the imposition of penalty is just and proper, especially in
a case where petitioner himself had approached the authority, as it
was the award which was passed by the Arbitrator on a Stamp paper of
* Rs. 100/- for which the petitioner cannot be held responsible — Impugned
order is set aside to the extent whereby penalty has been imposed —
Authority is directed-to re-decide the imposition of penalty by passing
areasoned order after giving an opportunity of hearing to the petitioner.
[Bridge Stone India Pvt. Ltd. Vs. State of M.P.] -.2307
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. Succession Act (39 of 1925), Sections 371 & 372 - See — Civil
Procedure Code, 1908, Sections 15 to 20 [Jag Mohan Tripathi Vs. Baba
Annapurna Das Katthiya Baba] <2311
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- Tort—Death due to electrocution — Death of two minor children
due to electrocution — Trial court rightly assessed the amount of.
compensation to the tune of Rs. 1,10,000/-. [M P. Electricity Board,
Jabalpur Vs. Laxman] ) ..1872
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Wakf Act (43 of 1995), Section 83(a) — Revision — On the date
of filing of the suit, it was alleged that the Committee was not having

- any locus standi to file the suit because the tenure of the Committee

was already over on 23.07.2012 and the same was renewed vide order
of the respondent No.2 dated 06.02.2013 — Held — The Committee which
was functioning during its tenure in the absence of Constitution of new
Committee shall be deemed to be continued for such property. [Moin
Akhtar Vs. Mutawalli Committee Chandal Bhata Masjid] ...1965
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Workmen’s Comnensation Act (8 of 1923). Section 10. Motor
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Vehicles Act (59 of 1988), Section 166 — Res-judicata — Claimants filed-
claim petition before Motor Accident Claims Tribunal which was dismissed *
with finding that as driver/son of claimants himself was at fault therefore
they are not entitled for compensation — Further liberty was given by
Tribunal that of claimants want they can approach Commissioner under

‘Workmen’s Compensation Act as MACT does ot have any jurisdiction

in matter —~ Commissioner dismissed the claim as barred by principle of
Res-judicata— Held - Commissioner committed error by holding that order
passed by MACT amounts to Res-judicata — Claim was maintainable.
[Mahabir Sen Vs. Vijay Singh] ...2365
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IMPORTANT ACTS, AMENDMENTS, CIRCULARS,
NOTIFICATIONS AND STANDING ORDERS.

MADHYAPRADESHACT
: NO.S5 OF 2014
~ THEMADHYAPRADESH VIDHAN MANDAL SADASYA
NIRARHATA NIVARAN (SANSHODHAN) ADHINIYAM, 2014

(Received the assent of the Governor on the 11" February, 2014 assent
first published in the “Madhya Pradesh Gazette (Extra-ordinary)”,
dated the H * February, 2014)

An Act farther to amend the Madhya Pradesh Vidhan Mandal Sadasya
. Nirarhata Nivaran Adhiniyam, 1967.

Be it enacted by the Madhya Pradesh Legislature in the Sixty-fourth
year of the Republic of India as follows: —

1. Short title.- This Act may be called the Madhya Pradesh Vidhan
Mandal Sadasya Nirarhata Nivaran (Sanshodhan) Adhiniyam, 2014,

2. Amendment of Schedule. — In the Schedule to the Madhya
Pradesh Vidhan Mandal Sadasya Nirarhata Nivaran Adhiniyam, 1967 (No.
16 of 1967), —

D in item 98, after the word “Chairman®, the words “and
Vice-Chairman” shall be inserted;
(iD) after item 98, the following items shall be added
namely:— _
“99, The Chairman and Vice-Chairman of the

Madhya Pradesh State Mining Corporation;

100. The Chairman and Vice-Chairman of the
Madhya Pradesh Urja Vikas Nigam;
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101 The Chairman and Vice-Chairman of the
Madhya Pradesh Mela Pradhikaran;
102. . . The Chairman and. Vice-Chairman of the
' Madhya Pradesh Jal Nigam Maryadit;
103. The Chairma.u and Vice- Chairman of the

. Bhopal Development Authority.”.

’ 3. Repeal and saving.- (1) The Madhya Pradesh Vldhan Mandal
Sadasya Nirarhata Nivaran (Sanshodhan) Adhyadcsh 2013 (No. 4 0f2013)
is hereby repealed.

(2) Notwithstanding the repeal of the said Ordinance anything done
or any action taken under the said Ordinance shall be deemed to have been
done or taken under the corresponding provision of this Act.

MADHYA PRADESHACT
NO. 13 OF 2014
' TI-IE MADHYA PRADESH LOCALAUTHORITIES (ELECTORAL
OFFENCES) AMENDMENT ACT, 2014

(Received the assent of the Governor on the 5" August, 2014, assent
fi rst published in the “Madhya Pradesh Gazette (Extra-ordinary)”,
dated the 6" August, 2014)

An Act further to amend the Madhya Pradesh Local Authormes
(Electoral Offences) Act, 1964, :

. Beitenacted by the Madhya Pradesh Leglslaturc in the 51xty—ﬁfth
year of the Republic of India as follows:—

L. Short title.- This Act may be called the Madhya Pradesh Local
Authorities (Electoral Offences) Amendment Act, 2014,

2. Amendment of long title.- In the long title of the Madhya -

Pradesh Local Authorities (Electoral Offences) Act, 1964 (No. 13 of 1964)
(hereinafter referred to.as the principal Act), for the words “Nagar
Panchayats”, the words “Nagar Parishads™ shall be substituted.

.3. . Amendment of Section 2.- In Section 2 of the principal Act,—

i

x7
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(a)in clause (1),—

(b)

@

(i)

'in sub-clause (a), for the words “councillor”,

the words “Mayor and councillor” shall be
substituted;

in sub-clause (b), for thé words “Nagar
Panchayat”, the words “Nagar Parishad” shall
be substituted and for the word “councillor”,
the words “President-and councillor” shall be
substituted;

in clause (2),(3) and (4), for the words “Nagar
Panchayat”, the words “Nagar Parishad” shall be
substituted.

4. Substitution of Section 3.- For Section 3 of the pr1n01pa1
Act, the following section shall be substituted, namely :—

“3.

@)

Prohibition of public meetings etc. during period
of forty-eight hours ending with hour fixed for
conclusion of poll.- (1) No person shall, during the
period of forty-eight hours ending with the hour fixed
for completion of the po]l for any election in any polling

area,—

(a)

(b)

(c)

convene, hold, attend, join or address any
public meeting or procession in connection with
an election; or

display to the public any election matter by
means of cinematography, electronic or print
media or any other means; or

propagate any election matter to the public by
holding, or by arranging the holding of, any
musical concert or any theatrical performance
or by way of amusement or any other means
of entertainment with a purpose to attracting
the voters. .

Any person who contravenes the provisions of sub-
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section (1) shall be punishable with imprisonment for
a term which may extend to two years or with fine

which may extend to two thousand rupees, or with
both.

Explanation.—For the purpose of this section, the expression

“election matter” means any matter intended or.
calculated to-influence or affect the result of an
election.”. '

5. Substitution of Section 4.- For Section 4 of the principal
Act, the following section shall be substituted, namely :—

“d,

@)

@)

)

Disturbances at election meetings. — (1) Any
person who at a public meeting to which this section
applies, acts, or incites others to act, in a disorderly
manner for the purpose of preventing the transaction
of the business for which the meeting was called
together, shall be punishable with imprisonment fora
term which may extend to six months or with fine which
may extend to two thousand rupees or with both.

An offence punishable under sub-section (1) shall be
cognizable.

This section applies to any public meeting ofa political
character held in any constituency between the date
of the issue of a notification under this Act calling upon
the constituency to elect a member or members and
the date on which such election is held.

If any police officer reasonably suspects any person
of committing an offence under sub-section (1), he
may, if requested so to do by the chairman of the
meeting, require that person to declare to him
immediately his name and address and, if that person
refuses or fails to declare the same, or if the police
officer reasonably suspects him of giving a false
declaration, the police officer may arrest him without
warrant.”.
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6. Insertion of Section 6A.- After Section 6 of the principal
Act, the following section shall be inserted, namely :—

“6A. Penalty for failure to observe procedure for voting.—

If any elector to whom a ballot paper has been issued,
refuse to observe the procedure prescribed for voting
the ballot paper issued to him shall be liable for
cancellation.”. .

7. Substitution of Section 10.~ For Section 10 of the principal
Act, the following section shall be substituted, namely :—

“10.

@

€)

)

Removal of ballot papers from polling station to
be an offence.- (1) Any person who at any election
unauthorizedly takes or attempts to take a ballot paper,
election documents or the Electronic Voting Machine
out of a polling station, or willfully aids or abets the
doing of any such act, shall be punishable with
imprisonment for a term which may extend to one year
or with fine which may extend to five hundred rupees
or with both.

If the presiding officer of a polling station has reasons
to believe that any person is committing or has
committed an offence punishable under sub-section
(1), such officer may, before such person leaves the
polling station, arrest or direct a police officer to arrest
such person and may search such person or cause him
to be searched by a police officer:

Provided that when it is necessary to cause a woman
to be searched, the search shall be made by another
woman with strict regard to decency.

Any ballot paper, election documents or Electronic
Voting Machine found upon the person arrested on
search, shall be made over for safe custody to a police
officer by the presiding officer, or where the search is
made by a police officer, the same shall be kept by
such officer in safe custody.

An offence punishable under sub-section (1) shall be



1/44

8. Insertion of Section 14E and 14F.- After Section 14D of

cognizable.”,’

the principal Act, the following sections shall be inserted, namely :—

- “l4E. Prohibition of going armed to or near a polling

@)

- 3)

(4)

14F.

@

station.- (1) No person, other than the returning officer,
the Presiding officer, any police officer and any other
person appointed to maintain peace and order, at a
polling station who is on duty at the polling station,
shall, on a polling day, go armed with arms, as defined
in the Arms Act,1959(54 of 1959), of any kind within
the neighborhood of'a polling station.

Ifany person contravenes the provisions of sub-section
(1), he shall be punishable with imprisonment for a term
which may extend to two years, or with fine, or with
both.

Whete a person is convicted of an offence under this
section, the arms as defined in the provisions of the
Arms Act,1959(54 of 1959) and notification issued
thereunder, found in his possession shall be liable to
confiscation and the license granted in relation to such
arms shall be deemed to have been revoked under
section 17 of that Act.

An offence under sub-section (2) shall be cognizable,

Liquor not to be sold, given or distributed on
polling day.- (1) No spirituous, fermented or
intoxicating liquors or other substances of a like nature
shall be sold, given or distributed at a hotel, eating
house, tavern, shop or any other place, public or
private, within a polling area during the period of forty-
eight hours ending with the hour fixed for the conclusion
of the poll for any election in that polling area.

Any person who contravenes the provisions of sub-
section (1), shall be punishable with imprisonment for
a term which may extend to six months or with fine

fi;
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which may extend to two thousand rupees or with both.

(3) ° Whereapersonis convicted of an offence under this
section, the spirituous, fermented or intoxicating liquors
or other substances of a like nature found in his
possession shall be liable to confiscation and the same
shall be disposed of in such manner as may be
prescribed.”.

THE HIGH COURT OF MADHYA PRADESH DIGITIZATION OF
RECORDS RULES, 2014

[Noriﬁcation. No.4, published in Madhya Pradesh Gazette Extra-
ordinary dated 21 April, 2014, page nos. 366(4) to 366 (11)

In exercise of the powers conferred by Article 225 of the Constitution
of India, Section 54 of the States Reorganisation Act, 1956, clauses 27 & 28
of the Letters Patent, the High Court of Madhya Pradesh makes The High
Court of Madhya Pradesh Digitization of Records Rules, 2014; as annexed,
which shall come into force from the date of notification in the Madhya Pradesh’

" official Gazette (Extra-ordinary).
(VED PRAKASH)
REGISTRAR GENERAL
Rules:- .  TheHigh Court of Madhya Pradesh Digitization of
Records Rules, 2014.

Préfaton Note-Statement of Objects and Reasons:-

There is an urgent need to cope with the need for creation of
user—ﬁlendly database with features for text, context, keyword

based searching and for purpose of safe custody and creation of
space for records. The Digitization solution will be an integrated
web technology based solution capable of running seamlessly over
Intranet, Virtual Private Network (VPN) as well as on the Internet
that allows the High Court of Madhya Pradesh to scan and
integrate all types of récords, Judgments / Order and enable the
end users to search quickly and comprehensively across different
media from the vast database available at the High Court of
Madhya Pradesh. '
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CHAPTER-I

1. Nomenclature :-These Rules may be called the "High Court of Madhya
Pradesh Digitization of Records Rules. 2014".

2. Application.:-These Rules shall come into force with immediate effect
from the date of notification. .

-3, Definition

1)  Digitization means the process of converting
analog signals or information in any form into a
digital and un-editable format that can be
understood by computer systems or electronic
devices.

2)  Digitized/electronic records shall bear the same
meaning as assigned under the Information
Technology Act, 2000.

3) Microfilming means a film bearing a photographic
record on a reduced scale of printed or other
graphic matter.

4)  Repository means a central place where data is
" stored and maintained and this data comprises of
collection of electronic records.

5)  Digitization of the High Court records means
conversion of all physical files including Judicial
records of disposed of, pending and freshly filed
cases, administrative records, ILR publications,
gazette notifications /publications, old books, all
registers etc. into digital form capable of being
understand by computer systems or an electronic
device,

6)  Official means the officer and employees of the
High Court of Madhya Pradesh

7)  Application softwaremeans a program or group



s

8)

9

- V4T
of programs designed for end users. The application

software includes database programs, word
processors, spreadsheets, etc.

Local Area Network means a computer network
that interconnects computers in a limited area such
as a home, school, computer laboratory or office
building using network media.

The words and phrases not mentioned herein shall
bear the same meaning as assigned under the High
Court of Madhya Pradesh, Rules 2008;

CHAPTER-IT

PRESENTATION OF MATTERS AT THE FILING COUNTER

Notwithstanding anything to the contrary contained in Rule 1 Chapter 11
High Court of M.P. Rules, 2008.

@

(b)

©

@

©

Anymain case, interlocutory application or any other
document in a main case may be presented at the
presentation centre of the High Court during
working hours in soft copy (pdf format) by any
party or his recognized agent or counsel in person.

On such presentation, the advocate/party shall be
given the facility of listing of his/her case on next
working day after removal of default.

In case the advocates/parties are submitting the hard
copy of paper book the same will be scanned at
scanning center by the scanning team of the High
Court or by the vendor appointed by the High Court
for the said purpose.

The scanned files and the soft copy shall be
uploaded on the Server added in the repository.

All subsequent orders, memo's, reminders,
rejoinders shall be appended/added in the scanned
digital file either through scanning process or
digitally attaching the documents with the relevant
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®

- file/case.

Any additional amendment submitted later by the
parties/advocates at filing center either in the hard
copy or soft copy shall be tagged with the relevant
file/ casein sequential order.

CHAPTER-III

Preservation and Elimination of Records

1)

2)

3)

All the original documents after digitization shall be
returned to the parties after giving them three months
notice to receive the documents and in case the
parties do cot collect the documents within a period
of three months, those documents shall be
destroyed in accordance with the provisions of
Chapter X1X of the Rules 2008 under the general
superintendence of the Registrar (IT), by the
supervising Officer(s) as may be appointed by
Hon'ble the Chief Justice for that purpose. Record
to bedigitized and preserved permanently in the
un-editable digitized format.

Notwithstanding anything contained in Rule 23 to

- 31 Chapter XIX High Court of MP Rules 2008,

the entire judicial record of every case filed in and
disposed of by the High Court shall be digitized
and preserved permanently in the un-editable format
and the digitization of current cases shall be carried
out and updated from time to time as may be
necessary under the, general superintendence of the
Registrar (IT) and the supervising officer(s) as may
be appointed by the Hon'ble Chiefjustice for that
purpose.

The official digitizing the record of the High Court
shall certify that the entire judicial record of the given
case hasbeen digitized. The supervising officer shall.
then as soon as possible give a certificate under his
physical and digital signatures, that the entire judicial

yu
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5)

i
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- 1149
record of the given case is available in the un-
editable digitized format.

The scanned images of the judicial records after
sign-off from High Court quality control team will
be written on Un-perforated rolls of 16mm of

microfilm for archival purpose as per the technical
spemﬁcatmn specified by Hon'ble the Chief Justice.

The Jud101a1 records of the given case which has
been digitized the under-mentioned judicial record
alone thereof shall be preserved for the period
specified in Rules 23 to 31 of chapter XIX
(records) of the High Court of Madhya Pradesh,
Rules 2008 in the physical form.

In Civil Cases inducing Civil Writs:

The interim/final signed judgment of the High Court.
The signed/certified Decree of the High Court.
Unreturned original deeds of title.

Theaffirmation /verification part of all the affidavits
onrecord.

All order sheets duly signed or initiated by the
Judges.

Original Power of Attorney (Vakalatnama).

Last page of the pleadings in the main matter as
well as in the applications'which bear Signatures/
affirmation/verification of the Parties/Advocates.

Such papers, in case of historical, sociological and
scientific value, asin the opinion of the Comt, should
be permanently preserved.

* InCriminal cases including criminal Writ Petitions:

The interim/final judgment of the High Court.

i

Unreturned original deeds of title.
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ii. All order sheets duly signed or initiated by the

Judges.

ii. Original Power of Attorney(Vakalatnama).

iv. Last page of the pleadings in the main matier as

well as in the applications and memorandum of
appeal, which bear signatures/affirmation/
verification of the parties/Advocates.

. Such papers, in case of historical, sociological and

scientific value, asin the opinion of the Court, should
be permanently preserved.

After digitization of the disposed of cases, all the
judicial records in the physical form except the
judicial record as mentioned in rules of the chapter
XIX of High Court of Madhya Pradesh Rules,
2008 supra shall be destroyed and destruction shall
be carried out from time to time as may be
necessary in accordance with the provisions of nules
of chapter XTX of High Court of Madhya Pradesh
rules 2008 under the general superintendence of
the Registrar (IT) by the supervising Officer(s) as
may be appointed by Hon'ble the Chief Justice for
that purpose.

CHAPTER-IV

Digitization of Registers, Administrative Records, Others papers and

Publications:

Digitization of Registers & Administrative
Records

. All the administrative records / files and Registers

are to be digitized aid preserved permanently in
the digitized form by the supervising Officer(s) as
may be appointed by Hon'ble the Chief Justice for
that purpose and under the general superintendence
of the Registrar (IT). For the digitization of Registers
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related to judicial branch, the digitization will be
done by the supervising Officer(s) as may be
appointed by Hon'ble the Chief justice for that
purpose and under the general superintendence of
the Registrar (IT).

The official of the IT section digitizing the register
shall certify that the entire Administrative Records/
Files and Registers has been digitized. The
supervising officer shall then as soon as possible
give a certificate under his physical and digital
signatures that the entire Administrative Records/

- Files Register is available in the digitized form.

The registers mentioned in part Il of chapter XIX

of High Court of Madhya Pradesh Rules, 2008 of

which have been duly digitized and certified bythe"
supervising officer, shiall be eliminated. The
destruction shall be progressively carried out from
time to time in accordance with the provisions of
rule 42 (3) of chapter XIX of High Court of
Madhya Pradesh Rules, 2008 under the general
superintendence of the Registrar (Admin) and
Registrar (IT).For the digitization of Registers
related to judicial branch by the supervising

. Officer(s)as may be appointed by Hon'ble the Chief

Justice for that purpose.

The administrative records / files which have been
duly digitized and certified by the supervising officer,
shall be destroyed. The destruction process shall
be carried out as per the directions of Hon'ble the
Chief Justice. The general superintendence of

Registrar (Admin) shall be there under the

supervising Officer(s) as may be appointed by
Hon'ble the Chief Justice for that purpose.

Digitization of all other papers:-

All the other papers as per directions of Hon'ble
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the Chief Justice shall be digitized and preserved
permanently in the digitized form under the general
superintandence of the Registrar(IT) by the
supervising Officer(s) as may be appointed by
Hon'ble the Chief Justice for that purpose.

The official of the IT department digitizing the papers

. shall certify that the entire papers have been

digitized. The supervising officer shall then as soon
as possible give a certificate under his physical and

digital signatures that all the said papers are available

inthe digitized form.

All the papers which have been duly digitized and
certified by the supervising officer, shall be
destroyed except the papers of the current year
which shall be preserved in physical form. The
destruction shall be progressively carried out from
time to time in accordance with orders of Hon'ble
the Chief Justice under the general superintendence
of the Deputy Registrar (Judicial) by the supervising
officer(s) as may be appoirited by Hon'ble the Chief
Justice for that purpose.
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Before Mr. Justice U.C. Maheshwari
W.P. No. 9978/2013 (Jabalpur) decided on 25 June, 2013

V.S. HAMINI (DR.) ...Petitioner
- Vs, -
VINOD KUMAR SINGH & ors. ...Respondents

Constitution - Article 227 - Trial Court imposed cost of Rs.
3,000/- for adjournment - Interference by High Court - Lower Court
order within its jurisdiction - High Court should not interfere.
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Pradesh Police Regulations have broadly beeri considered by the learned Writ
Court and it was only thereafter concluded that case of the appellan't is
governed under the M.P. Police Regulations under which the Superintendent
of Police alone is the competent authority to initiate disciplinary proceedings/
issue charge-sheet for major penalties, against an Inspector of Police. Thus,
after taking into consideration the entire matter alongwith relevant rules, this
court is also with the agreement that the case of appellant is fully covered by
the decision rendered in the case of Arur Prakash Yadav (supra) and is of
the considered view that the findings given by the learned writ court are perfectly
" legal and not suffered from any infirmity or perversity. In other words, the

order passed by the writ court is well merited calling for no interference by
this court.

14.  Theappeal thus fails and is dismissed.
' No order as to costs. _
Appeal dismissed.

LL.R. [2014] M.P., 2284
WRIT PETITION .
Before Mr. Justice K. K, Trivedi
W.P. No. 3915/2013 (Jabalpur) decided on 26 April, 2013

MAHENDRA GUPTA )  -.-Petitioner
Vs . . _ _
MOHD. YUNUS > Respondent

Constitution - Article 227, Civil Procedure Code (5 of 1908), -
Order 6 Rule 17 - Suit for eviction was filed by the respondent/plaintiff
- After recording the evidence of the parties, application seeking
amendment in the written statement - Nothing has been explained as
to why such a pleading could not be raised at the relevant time - Held -
Petitioner who was aware of all such happenings has deliberately not
made any pleading in the written statement and virtually has admitted
that he was the sole tenant in the suit premises - Withdrawal of
admission made earlier by petitioner, which would cause prejudice to
. the case of plaintiff by way of amendment, cannot be permitted - Petition

dismissed, - (Para8)
wIETT — gTeT 227, RIfAe AFaT wIRaT (1908 ¥ 5), FRT 6
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Cases referred :

© 2008 AIR SCW 3225, 2008 AIR SCW 4007, 2010 AIR SCW 300,
2012(1) MPLJ 710, (2009) 10 SCC 84.

Girish Shrivastava, for the petitioner.
Arvind Shrivastava, for the respondent.

ORDER

K.K.Trrvepy, J. :- This petition under Article 227 of the Constitution
of India is filed by the petitioner, who is a defendant in the suit filed by the
respondent in the Court of I Civil Judge Class-I, Jabalpur, against the order
dated 28.1.2013, passed in Civil Suit No.77-A/2012, rejecting the application
of the petitioner made under Order 6 Rule 17 of the Code of Civil Procedure
(bereinafter referred to as CPC for brevity) for amendment in the written

statement. It is contended that a suit was filed by the respondént/plaintiff

against the petitioner/ defendant for recovery of rent due, alleging that the
petitioner/ defendant was tenant in Shop Nos.395/1 and 395/2 and was in
arrears of rent, therefore, suit was required to be filed for eviction under the
provisions of Section 12(1)(a) of the M.P. Accommodation Control Act, 1961.

It is contended by the petitioner that by filing a written statement, such a claim
made by the respondent/plaintiff' was denied and it was categorically contended
that the demise premises were in fact let out to two brothers, namely, the
petitioner herein and his another brother, but the suit has been filed only against
the petitioner. In the preliminary objection, it was said that in a Civil Suit
earlief filed, a judgment and decree was passed and against the said judgment
and decree, an appeal was preferred. The said judgment and decree will
operate as res judicata. It is the case of the petitioner/ defendant that issues
were framed and evidence of the parties was recorded. However, later on arr
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application was made by the petitioner seeking amendment in the written
statement contending inter alia that specific pleas were to be raised in respect
of tenancy and since such averments were required to be made, though pleas
have been raised in the written statement in that respect to some extent, but

amendment in the written statement would be necessary to clarify the stand -

taken by the petitioner/defendant, Such an application was opposed by the
respondent/plaintiff and the same has been dismissed by the impugned order,
therefore, this writ petition is required to be filed.

2. It is contended by learned counsel for the petitioner that amendment
‘was not creating any hurdle in the way of the respondent/plaintiff as he was
aware of the fact that there were two tenants in the suit premises and he was
required to implead both of them as defendants in the suit. Ifthat was the
situation and if such a statement was made to some extent in the written
statement, the Court below was not right in holding that a new plea is raised
by the petitioner after the closure of trial of the suit by proposing the amendment
in the written statement. Thus, it is contended that the approach of the Court

below was incorrect and as such, the order impugned is liable to be set aside.
" The application for amendment in the written statement made by the petitioner
is liable to be allowed.

-3 Opposing such a claim made by the petitioner, learned counsel for the
respondent has contended that specific pleadings were made in the plaint,
copy of which is available on record as Annx.P/1. In paragraph 2 of the
plaint, the respondent/plaintiff has categorically pleaded that the demise
premises were let out to the petitioner/ defendant and his brother Deepak
Gupta by one Smt. Idda Bi, on monthly rent of Rs.700/-. Though the shops
were let out to two different persons, namely, the petitioner herein and his
brother, yet the petitioner alone was running the shop in the name and style of
Mahendra Kirana Store in both the shops by putting a door in the partition
wall of the said shops. This particular averment made in the plaint was required
to be denied by the petitioner/defendant in case he was of the view that shops
were separafely let out to the petitioner herein and to his younger brother. On
the contrary, the petitioner has admitted the contents of para 2 of the plaint
except that the door in the partition wall of two shops was put by the petitioner,
He has stated that such a door was there right from the inception of tenancy.
He has not objected to this that the shop.in question was not let out to the
petitioner only, but his brother was also a necessary party in the suit as the
adjoining shop was let out to him. Nothing has been said in this respect in the
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entire written statement even when the pleadings were raised in detail. It is
contended that the petitioner was well aware of the fact that earlier there
were suits filed against the petitioner and his brother and, thus, if the petitioner
was of the view that the brother of the petitioner was also to be impleaded as
a party if at all any effective decree is to be obtained, he should have taken
this stand at the initial stage when the written statement was filed. Virtually by
admitting the averments made in the plaint, the petitioner has accepted the
correctness of the allegation that shops were in fact in possession of the
petitioner only. Now after the closure of evidence of the parties, new pleais
being raised by seeking amendment in the written statement stating that the
respondent was required to file a separate suit in respect of shop No.395/1

which is in possession of Deepak Gupta, the brother of the petitioner/defendant.

As the evidence of parties are closed, it will not be possible for the respondent/
plaintiff to meet out such averments unless effectively evidence is recorded
and, therefore, a prejudice would be caused to the respondent. It is, thus,
contended that in view of the well settled law, such a proposed amendment of
the petitioner was not found bonafide and the same has been rejected rightly.
The law laid down by the Apex Court and the law as considered by this
Court has been pointed out by learned counsel for the réspondent and it is
contended that the writ petition being devoid of any substance deserves to be

_ dismissed.
4, Heard learned counsel for the parties at length and perused the record.
3. First of all, it is-to be seen whether there was any justified reason in

making such a prayer for amendment in the written statement or not.
Admittedly, the respondent was the landlord and he filed the suits earlier. The
result of the suits for eviction, filed on different grounds were well known to
the parties. It was considered by the respondent/ plaintiff that in fact the
present suit for eviction was to be filed only and only against thé petitioner
herein. That being so, specific pleadings were made in paragraph 2. This
fact has also been stated in paragraph 3 of the plaint by the respondent/plaintiff
relating to filing of the suits against the petitioner herein and his brother, which
was decreed by the trial Court, but the appellate Court set aside the judgment
and decree of the trial Court in those suits. In paragraph 4 of the plaint, the
respondent/plaintiff has categorically averred about sending of a notice of
demand for payment of the rent for the last 33 months which was sent by a
cheque on25.9.2009, by the petitioner to respondent/plaintiff. The said cheque
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 was not encashed because of shortage of funds in the account of the petitioner.
Thus, in fact the respondent/plamuff has clearly indicated in the plaint that the
‘suit is being filed against the petitioner/defendant only for recovery of the rent
or for the eviction on the ground of non-payment of rent of both the demise
shops. Ifat all the petitioner was.of the view that he was tenant only in one
shop and was responsible to pay rent only for one shop and such a suit filed
against him for payment of rent of both the shops was not.maintainable, the
specific pleas were required to be raised by him in the written statement while
denying such contentions made in the plaint by the respondent/ plaintiff. Instead
of doing so, the petitioner has accepted the correctness of averments made in
paragraph 2 of the plaint to some extent and denied the part of it only that too
with respect to fixing of a door on the partition wall of the shops. The petitioner
has not disputed the averments made in paragraph 4 of the plaint wherein -
averments were made in respect of demand of rent made from the petitioner
and sending of a cheque on 25.9.2009 by the petitioner. Further, in the written.
statement, the specific pleas were not raised with respect to the non-joinder
of necessary party or even filing of a composite suit against the two tenants,
with respect to two different shops. This indicates that in fact the petitioner
was not in a position to establish that shops were let out to two different
persons and that being so, such pleas were not raised in the written statement.
After the completion of the trial, only when the matter was fixed for final
arguments of parties, such an application for amendment was made raising

such grounds. Therefore, it cannot be said that application was made bonafidely
by the petitioner.

6. The law is well settled in respect of amendment in pleadings. In the
. case of Chander Kanta Bansal Vs. Rajinderr Singh Anand [2008 AIR
SCW 3225], the Apex Court has held that due diligence has to be shown and
it has to be demonstrated that such facts which are sought to be brought on
record by way of amendment were not within the knowledge of the party
concerned on earlier occasions. If sucha fact was well within the knowledge,
but was not brought in the pleadings, it cannot be said that the party concerned
was diligent. “Due diligence” means the diligence reasonably expected
from, and ordinarily exercised by a person who seeks to satisfy a legal
requirement or to discharge an obligation. “Due diligence” means doing
everything reasonable, not everything possible. It further means such diligence
as a prudent man would exercise in the conduct of his own affairs. Unless the
party takes prompt steps, mere action cannot be accepted and a claim made
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in such a respect after the conclusion of the trial, cannot be said to be a
bonafide act. Further, in the case of Rajkumar Gurawara (Dead) through
L.Rs Vs. M/s S.K. Sarwagi & Co. Pvt.-Ltd & another [2008 AIR SCW
4007], the Apex Court has considered that the amendment in the pleadings
after commencement of the trial is to be considered only if there is no prejudice
caused to the other party. Similar is the view expressed by the Apex Court in
the case of Jaswant Kaur and another Vs. Subhash Paliwal and others
[2010 AIR SCW 300] where it has been said that if an admission is made in
the written statement, the same cannot be withdrawn by seeking amendment
in the written statement as it would amount to nothing but an introduction of a
new story. This would naturally cause prejudice to the other party:

7. This Court in the case of Pushpa Arora Vs. Anita Arora [2012(1)
M.P.L.J. 710], has dealt with such a question and has given the findings based
on the law laid down by the Apex Court in the case of Revajeetu Builders
and Developers vs. Nardyanaswamy and Sons and others, [(2009) 10
SCC 84], and has taken note of various law laid down by the Apex Court as
also by this Court and specifically has laid down the important factors which
are to be taken note of while considering the application for amendment in the
pleadings in the following manner :-

“G)  Whether the amendment is necessary for proper and
complete adjudication of the controversy involved in the suit.

(i) = Whether the application has been made bona fide or
with-mala fide intention to protract the proceedings.

(i)  Whether the proposed amendment, if allowed, would
cause any prejudice to either side which cannot be
compensated in terms of money.

(iv)  Whether by the proposed amendrhent a party is sefting
. Up anew case or cause of action which changes the nature
and character of the case.

(v)  Theapplication for amendment should not be rejected
merely on the ground that delay alone, if the other side can be
compensated in terms of cost. :

()  The amendment which is barred by limitation should
not be allowed. )
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v (vii)  Incaseof post trial amendment, the Court has to come
to the conclusion that in spite of due diligence party could not
have raised the matter before the commencement of the trial.”

8. Though the aforesaid illustration are only illustrative and not exhaustive,

but still it has to be seen that the application foramendment in the pleadings are to
bemade bona fide and not with an intention to cause prejudice to the opposite
party. Here in the case in hand, the petitioner who was aware ofall such happenings
and the pleadings, has deliberately not made any pleading in the written statement
and virtually has admitted that he was the sole tenant in the suit premises. By way
of amendment, the petitioner is trying to withdraw such an admission that too after
closure of the trial. Nothing has been explained as to why such a pleading could
not be raised at the relevant time by the petitioner. This being so, it cannot be said
that the order passed by the Court below was not justified or correct.

9. In view of the discussions made herein above, the order passed by the
Court below cannot be said to be bad in law. There is no substance in the writ
petition. The same is dismissed. However, there shall be no order as to costs.

Petition dismissed.

I.L.R. [2014] M.P., 2290
WRIT PETITION
Before Mr. Justice K.K. Trivedi
W.P. No. 5592/2002 (Jabalpur) decided on 2 May, 2013

UNION OF INDIA . ...Petitioner
Vs, : .
ASHOK KUMAR TIWARI & anr. ...Respondents

Constitution - Article 227 - Punishment - Judicial Review -
Disproportionate - If major penalty imposed on an employee is
disproportionate to the charges levelled against him, Court can look in
the penalty and interfere in the order of penalty - It cannot be said that
in any circumstances, interference in the order of penalty was not
justified however, it would not be justified to remit back the matter now
to the disciplinary authority for imposing any punishment to respondent
No:1 -Itis directed that on reinstatement respondent No. 1 would get
75% of back wages and all other consequential benefit - Amount already
paid would be adjusted from the amount payable. (Paras 7 & 10)
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Cases referred :
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2003 SC 1724, (2006) 5 SCC 201.

Mohan Sausarkar, for the petitioner.
Manish Datt with Yogesh Soni, for the respondent No. 1.

ORDER

K.K.Triveny, J. ;- This writ petition under Article 227 of the
Constitution of India is directed against the award dated 8.2.2002 passed by
the Central Government Industrial Tribunal-cum-Labour Court, Jabalpur
(hereinafter referred to as CGIT for brevity) in Case No.219/1993, whereby
answering the reference made by the competent Government, in favour of the
workman, the respondent herein, the award has been passed.

2 Facts giving rise to filing of this petition in short are that the respondent,
who was an employee of the petitioner working as Store keeper was charge
sheeted on 18.7.1988 levelling against him certain charges 6f gross misconduct,
mainly alleging by delay in counting of store item and keeping the item
unaccounted for, for a considerable period. The other charge against the
respondent No.1 was tampering with Government documents, so as to
unbecoming of a Government servant. After the receipt of the charge sheet,
the respondent No.1 submitted that because of the work pressure, certain
articles could not be accounted for, but there was no deliberate omission on
the part of the respondent No. 1. No financial loss was caused to the employer.
It was contended by him that the misconduct was not such that he should be
punished in such an enquiry. However, without accepting the reply submitted
by the respondent, after conducting the enquiry, a punishment of dismissal
from the post was imposed on him. The reference against the dismissal was
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made before the appropriate Government and since the appropriate
Government referred the matter to the CGIT, the case aforesaid was registered.
The reference was made in the following manner :-

"Whether the action of the management of Vehicle F actory,
Jabalpur (MP) in terminating the services of Shri Ashok Kumar
Tiwari, Ex. Store Keeper w.e.f. 5.2.1992 is justified. If not,
what relief he is entitled to ?" ) :

3. The respondent No.1 filed his statement of claim and the petitioner
also submitted the statement of claim. Affidavit in support of the statement of
claims were filed by the petitioner. After completing the trial, the CGIT came
to the conclusion that because of the work pressure on the respondent No. 1,

- if certain acts were done by him of not making entries in the store records or
erasing an entry to make the store record straight, such a major punishment of
dismissal from service should not have been imposed on him. The CGIT
reached to the conclusion that if an admission was made by the respondent
No.1 in his reply, it was to be treated as a narration of correct facts with a
view to explain the circumstances in which he has erased the entry made in the
record, Thus, the CGIT reached to the conclusion that the respondent No.1
was punished improperly and while answering the reference in favour of
respondent No. 1 directed his reinstatement in service with all the backwages
and other consequential benefits. This being so, the award passed by the
CGIT is called in question in this writ petition.

4. It is, vehemently, contended by the learned counsel for the petitioner
that when specifically a finding was given that the departmental enquiry was
properly conducted against the respondent No.1, there was no question of
interfering in the order of penalty and, therefore, the CGIT exceeded in exercise
of its jurisdiction in answering the reference in favour of the respondent No. 1.
As such, it is contended that the award passed by the CGIT is bad in law,
Referring various case laws learned counsel for the petitioner contended that =
if the settled position of law is examined, it would be clear that in such
disciplinary proceedings, it was not open to the CGIT to interfere in the order
of punishment and as such, the award is bad in law.

5. Per contra, it is contended by learned Senior counsel for the
respondent No.1 that the respondent-workman has categorically pointed out
in his reply the fact that he was working as a Store Keeper, was under the
great pressure of work and in view of this, if there were certain minor mistakes
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committed in not recording the articles kept in the store in the register or
making an entry by correction or erasing of the entry in the register, it could
not have been said that the respondent No.1 has dishonestly done so, so as

-fo cause a loss to the employer. It is contended that the charge sheet should

have been issued under the provisions of Central Civil Services (Classification
Control and Appeal Rules, 1965 (hereinafter referred to as Rules for short)
only in certain specific circumstances as indicated in Rule 14 of the aforesaid
Rules. It is contended that if there was a theft of Government property, or
was violation of the Standing Order, or failure to maintain absolute integrity
or such a conduct of unbecoming of a Government servant, then only the
regular charge sheet should have been issued. The fact reinains that there
was no shortage of articles in the store. There was nothing indicate that any
loss was caused to the employer and, as such, it was not Justified on the part
of the petitioner to impose such a major punishment. If such findings were
recorded by the CGIT that penalty was grossly disproportionate to the
circumstances available in the case and the charges levelled against the
respondent No.1 and the said penalty is interfered by the CGIT, it cannot be

said that any illegality was committed by CGIT in granting award in favour of
respondent No. 1,

6. Heard learned counsei for the parties at length and perused the record.

7. True it is that on various occasion, the Apex Court has dealt with scope of
interference in the enquiry and has categorically held, what should be the scope
of interference in such a penalty, but it is also true that in all such cases, several
factors were taken into consideration. Itis also true thaton occasion, the Apex
Court hasheld that if major penalties imposed on an employee is disproportionate
to the charges levelled against him, or if the Court feels that such penalty cannot
be accepted by the Courts, or can be said to be such disproportionate that a man
of prudent mind would not have accepted the same, the Court can look into the
penalty and interfere in the order of penalty. The judicial review is not restricted
in such a case. In case of B.C. Chaturvedi Vs. Union of India (AIR 1996 SC
484), the Apex Court has categorically laid down certain principles to be taken
note of. Similar is the situation in other laws subsequently laid down by the Apex
Court, therefore, it cannot be said that in any circumstances, interference in the
order of penalty was not justified. Learned counsel for the petitioner has put his
reliance in case of Ramesh Chandra Sharma Vs. Punjab National Bank and
another [(2007) 9 SCC 15], wherein the Apex Court was dealing with a case
where an employee who was serving in the bank stood superannuated and after
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the superannuation, the penalty of dismissal from service was imposed on him.
Since it was permissible in view of the specific regulations of the Bank, the Apex
Court reached to the conclusion that interference in the order of punishment only
because ofthe fact that the employee had stood superannuated was not permissible.
Similar is the situation with respect to the other case relied on by learned counsel
for the petitioner where in view of the specific circumstances, the interference in
the order of punishment was said to be bad. Here the case in hand is that the
CGIT has found that the punishment was disproportionate to the gravity of the
misconduct and, therefore, the law laid down by the Apex Court in the case of
U.PSRTCVs. Ram Kishan Arora [(2007) 4 SCC 627] would not be attracted.
Similar is the situation with respect to the interference in an order of penalty as has
been pointed out by the Apex Court in the case of Mithilesh Singh Vs. Union of
India and others (AIR 2003 SC 1724), wherein also mitigating circumstances
were not available to indicate that the penalty was disproportionate or shocking to
the conscience of a prudent man. Almostidentical is the situation in the case of
South Indian Cashew Factories Vs. Kerala State Cashew Development Corpn.
Ltd. and others [(2006) 5 SCC 201].

8. Here in the case in hand, these aspects are considered by the
CGIT and it has been saill that such a misconduct of the respondent No.1
should not have been treated to be such grave misconduct for which he
should have been dismissed from the service. In the considered opinion
of this Court, the law relied on by learned counsel for the petitioner defers
from fact to fact involved in each case. In the present case, since there
are specific finding recorded by the CGIT that the punishment of dismissal
was disproportionate to the charges levelled against the respondent No.1,
it was not correct on the part of the petitioner to say that such a findings
could not have been given by the CGIT.

9. However, itis contended by learned counsel for the petitioner that in case
the CGIT was of the view that the workman should not have imposed such a
major punishment, it should have been remitted back the matterto the disciplinary
authority for imposition of a minor penalty or any other suitable penalty looking to
the misconduct of the respondent No.1. Simply answering the reference in favour
of the respondent No.1 means that he is to be reinstated in service with all the
backwages and other privileges even after acceptance and admission of misconduct.
The alleged submission of learned counsel for the petitioner has some force, but it
is to be seen that it was not the scope of reference made by the appropriate
Government. Ifthe penalty was not justified, there was no occasion for the CGIT
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to remit back the matter to the disciplinary authority of petitioner for imposition of
any other penalty on the respondent No.1. However, the facts as have been
stated are taken note of. The puiu'shment was awarded to the respondent No. 1
on 5.2.1992 by his dismissal from service. Such order was ultimately set aside
after 10 years by the CGIT in 2002. This petition has remained pending before
this Court for a long period. The petitioner was directed to comply with the
provisions of Section 17-B of the Industrial Disputes Act. It is not known whether
such a compliance was done or not, and whether the respondent No. 1 has been
reinstated or paid the last pay drawn in compliance of interim order of this Court.”
It is still not clear whether the respondent No.1 has reached to the age of
superannuation or not after 20 long years from the date of order of dismissal.

10.  Thatbeing s0, it would not be justified to remit back the matter now to

the disciplinary authority for imposing any punishment on respondent No.1.
However, the ends of justice would subserve in case the consequential benefits or
back wages granted to the respondent No.1 by the CGIT are reduced to some
extent which would cover up the penalty of minor nature coupled up with the
sufferings of litigation for such long period. Consequently, itis directed that on
reinstatement, the respondent No.1 would get 75% of back wages and all other
consequential benefits. The amount already paid to the respondent No.1 by the
petitioner, if any on interim stay of this Court, in compliance of provisions of
Section 17-B of the Industrial Disputes Act, would be adjusted from the amount
payable to the respondent No.1. The order of CGIT is modified to the extent

indicated herein above and the petition is finally disposed of. There shall beno
order as to costs.

Petition disposed of.

LL.R. [2014] M.P., 2295
WRIT PETITION
~ Before Mr. Justice N.K. Mody
W.P. No. 10722/2012’- (Indore) decided on 1 July, 2013

KAILASHCHANDRA _ ....Petitioner
Vs. ) : .
DWARKADHEES & anr. - ’ ...Respondents

Stamp Act (2 of 1899), Section 4 & Article 5(e)(i) of Schedule
1A - Agreement to sell - Insufficiently stamped - Admissibility - In
agreement to sell, there is recital of handing over the possession and
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document is not properly stamped - Document cannot be admitted in
evidence for any purpose including collateral purposes. (Para 8)

YT AT (1899 T 2), eTeT 4 7 SRt 17 & Jg=eT 5(5)()
— R# @1 B — avAisr vy & werua — wEqar — fwa @ B
T wEaTaiNg e e faer @ ok swmdw e vr @ we g
T ¥ - TwRY Pt wE {, Rl a3 ey winiRde sate
#t vy ?, WioR T fear s |wany

Case referred :
" 2009(3) MPHT 6 (SC).

DM Shah, for the petitioner. .
Gaurav Chhabra, for the respondent No.2.

"ORDER

| N.K. Moby, J. ;- Being aggrieved by the order dated 03/09/12
passed by IX ADJ, Indore in Civil Suit No.84-A/10 whereby application

filed by petitioner urder Section 151 CPC was dismissed, present petition
has been filed.

2. Short facts of the case are that the petitioner filed a suit for specific
performance alleging that the petitioner entered into an agreement to purchase
the suit property from respondent No. 1, for which agreement was executed
on 22/06/07. It was alleged that as per agreement, balance consideration was
to be paid within a period of two months. It was alleged that before expiry of
that period of that period the respondent No.1 sold the property to the
respondent No.2 on 03/08/07. It was alleged that the petitioner was always
ready and willing to purchase the property, therefore, suit filed by the petitioner

be allowed and respondents be directed to execute the sale deed in favour of -

petitioner. The suit was contested by the respondents. It was alleged on behalf
of respondent No.1 that prior to agreement dated 22/06/07 which was in
favour of petitioner, the respondent No.1 entered into an agreement to sale
the suit property to the respondent No.2 vide agreement dated 10/02/07 and
possession was also handed over to the respondent No.2. It was alleged that
in compliance of agreement dated 10/02/07 sale deed was also executed by
respondent No.1 in favour of respondent No.2 on 03/08/07. It was prayed
that the suit be dismissed. After framing of issues and recording of evidence at
the stage of evidence of the respondents an attempt was made to get the

ty;

-

-, -
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agreement dated 10/02/07 exhibited. At that stage an application was filed by
the petitioner under Section 151 CPC wherein it was prayed that the agreement
dated 10/02/07 is not properly stamped, therefore, the same cannot be
exhibited. The application was opposed by the respondents. After hearing
the parties, learned Court beJow dismissed the application, hence this petition.

3."  Learned counsel for the petitioner argued at length and submits that
since the agreement dated 10/02/07 is not properly stamped as per Article
5(e)(1) of Schedule 1-A of Indian Stamp Act, therefore, the learned Court
below was not justified in dismissing the application filed by petitioner. Article
5(e)(i) of Schedule 1-A of Indian Stamp Act reads as under which has came
in force w.e.f. 13/08/02 :-

Art. 5. Agreement or memorandum of an agreement- .
(e) Ifrelatingto sale of immovable property-

({)When possession of the  , The same duty asa _
property isdeliveredoris  conveyance (No.20) on the

agreed to be delivered market value of the
without executing the property.
conveyance. .
4. Learned counsel placed reliance on a decision of Hon'ble Apex Court

in the matter of Avinash Kumar Chouhan Vs. Vijay Krishna Mishra,
2009(3) MPHT 6(SC) wherein Hon'ble Apex Court held that Section 35 of
the Stamp Act categorically provides that a document not duly stamped shall
not be admitted for any purpose whatsoever. It is further observed by the
Hon'ble Apex Court that the word 'for any purpose’, if given their natural
meaning, as they should, would include a collateral purpose as well. It is
submitted that in view of this, petition filed by the petitioner be allowed and
impugned order passed by the learned Court below be set aside.

5. Learned counsel for respondent No.2 submits that undisputedly the
sale deed was executed in favour of respondent No.2 vide registered sale
deed dated 03/08/07. It is submitted that in the sale deed also there is a
recital about the agreement dated 10/02/07. It is submitted that as per Section
4of Stamps Act, 1899 if various documents are executed for one transaction,
then it is only the principal document is required to be duly stamped. It is
submitted that since the principal document was sale deed which was duly
stamped, therefore, learned Court below committed no error in dismissing
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the application filed by the petitioner. It is submitted that even if it is assumed
that the agreement dated 10/02/07 was not properly stamped, then too, for
collateral purpose the same can be admitted in evidence and can also be
exhibited. It is submitted that the petition filed by the petitioner has no merits
and the same be dismissed.

6. Undisputedly the agreement with the petitioner is dated 22/06/07. Sale
deed in favour of respondent No.2 is dated 03/08/207 and the alleged
agreement between respondent Nos. 1 & 2 is dated 10/02/07. The only dispute
is relating to the agreement dated 10/02/07which is not properly stamped.

Section 4 of Stamp Act on which reliance is placed by respondent No.2 reads

as under:-

S. 4. Several instruments used in single transaction of
sale, mortgage or settlement.- (1) Where, in the case of
any sale, mortgage or settlement, several instruments are
employed for completing the transaction, the principal
instrument only shall be chargeable with the duty
prescribed in Schedule I for the conveyance, mortgage or
settlement and each of the other instruments shall be
chargeable with a duty of one rupee instead of the duty (if
any), prescribed for it in that Schedule. ‘

2)  The parties may determine for themselves which of
the instruments so employed shall, for the purposes of sub-
" section (1), be deemed to be the principal instrument:

.Provided that the duty chargeable on the instrument so
determined shall be the highest duty which would be

chargeable in respect of any of the said instruments
employed.”

7. From Section 4 of Stamp Act it is evident that the stamp duty
prescribed for the-conveyance, mortgage or settlement is chargeable with the
duty prescribed in Schedule I of Stamp Act on the principal instrument only
and it is the parties who has to determine themselves which of the instruments
so employed be deemed to be the principal instrument. Thus from bare perusal
of the aforesaid section it is evident that there should be several documents
for completing the transaction, meaning thereby all the documents must have
been executed at one time for completing the transaction.

“&rj
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8. In the present case it is not the situation. Since in the agreement dated
10/02/07there is a recital of handing over the possession and the document
is not properly stamped as per Article 5(e)(i) of Schedule 1 A of Indian Stamp
Act, thetefore, it can safely be said that the document is not properly stamped.
In the facts and circumstances of the case keeping in view the law laid down
by the Hon'ble Apex Court in the matter of Avinash Kumar Chouhan (Supra)
this Court finds that the learned Court below was not justified in allowing the-
document in evidence for any purpose including collateral purpose, In view of
this, petition filed by the petitioner is allowed and impugned order is set aside
with a direction that the agreement dated -10/02/07 cannot be allowed in.
evidence for any purpose.

F

9. - With th%_ aforesaid, petmon stands dlsposed of.-

Petition disposed of.

* LL.R. [2014] M.P., 2799
WRIT PETITION
Before Mr. Justice K.K. Trivedi
W.P. No. 3328/2012(S) (Jabalpur) decided on 18 July, 2013

SATISH SHRIVASTAVA ' ...Petitioner
Vs. ' ’ ‘ '
STATE OF MADHYA PRADESH & anr. ...Respondents

A. Service Law, Labour Judicial (Recrmtment &
Conditions of Service), Rules, M.P. 2006, Rule 3(2)(c), Judicial Services
Revision of Pay Rules, M.P. 2003 Rules 4,7,9 & 12 - Fixation of Pay -
Grant of D.A. - Petition against recovery and claiming the benefit of
proper fixation of pension after the release of D.A. in terms of Rules
2003 - Held - Revision of pay of the petitioner was to be done in terms
of Rule 4 and Rule 7 of Rules 2003, had it been done in apprepriate
manner, the petitioner would not have been subjected to any recovery
whatsoever - Order of recovery is quashed. (Para 8)

# war 3y, spr =fye (adf aife dar wd) a5 7.9 2006,
s sz)(el), =P dar daw gadaor Frm, 9.9, 2003 FAT 479 7
12 — a7 [FEnRoT — FEE awar 4519 At e — aqa @ Rvg el
frrm 2003 @ araE F Hemd A @ g R W@ @ demm Tuw
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@1 SR Frafor @ @ &1 @[ o3 g2 atus — afefRe - o
@ a7 B ghEer Frw 2003 @ PR 4 T FW 7 B ol fea
S oL, Ay S sfaa @ @ fear wran, wr) el wer @) aget @
ALNT T Frar — aqel &1 ARy AfEfEd |

B. Judicial Services Revision of Pay Rules, M.P. 2003, Rule
9 -'Fixation of Pay - Grant of D.A. - In terms of Rule 9 of Rules, 2003
Judicidl Officers shall be allowed D.A. from 1st July 1996 at the rate
applicable to the Central Government Employees Since this would be
applicable to the Members of Labour Judiciary, the benefit is to be
extended to the petitioner - Respondents are directed to fix the salary
of the petitioner as per Fundamental Rule 22(D) in appropriate manner
w.e.f. 28.08.2003 and to restore the payment of D.A. appllcable to
Central Governmerit employees in terms of Rules 9 and 12 of Rules,
2003. : (Paras 9 & 11)

@ % dar da7 gAhEer e 49, 2003, 39T 9 — daT

frerfeor — weg” acar werT By wrar — w2003 @ Fraw o @Y

A TER AIAE aftreRal 5t 1 gard 1996 W, ¥ wwoR B ATl
Pl AL BT T X A HEATE A HoR = — g6 % o ~raufaer @
wawl, Bl AT B, g€ 9 A #) far s afde — gegeffyor wt
PR fear & f5 g &1 3aw fefor sfe §v @ qama e 22(F)
P YR, 28.08.2003 W A U ¥ X AlX e 2003 & v 9 7 12
B AN TAR % WHR B FHAAT & dF) fear a1 dg0E 9t @
CHIAE # gerafdd wR |

Case referred :
2008 AIR SCW 4279,

Shobha Menon with C.A. Thomas, for the petmoner
Amit Kumar Sharma, P.L. for the respondents/State.

ORDER

K.K Trivepy, J. :- The petitioner a retired Member Judge of Industrial
Court, ML.P. has approached this Court by way of filing this petition under
Article 226 of Constitution of India, ventllatmg his grievance against the
Tecovery order dated 28.06.2011 and also claiming the benefit of proper fixation
of pension after the release of DA w.e.f. 01.04.2004 on the grounds that the
petitioner was initially appointed in the Labour Judiciary under the provisions

>,

-
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of M.P. Industrial Relations Act, 1961 and the Rules made in the year 1965.
In terms of the decisions taken by the respondents/State, after déciding certain

" writ petitions and after decision of the Apex Court, the petitioner was to be”

fixed in the pay scale of Rs. 16750-20500 notionally w.e.f. 01.01,1996 and
accordingly his pension was to be fixed. While doing so, the DA which was to
be paid to the petitioner in tune of the Rules made in the year 2003 was not
added with his salary as a result the petitioner suffered the monetary loss.
Even his pension after retirement has not been fixed properly, therefore, heis |

* required to file the present writ petition..

2. It iscontended that since the recovery has been ordered while i lssumg
the Final Payment Order to him, such order of recovery is also bad in'law and
is liable to be quashed. It is contended that in terms of the rules made by the
respondents themselves, the Presiding Officers of the Labour J udiciary are
also to be treated at par with the Judicial Officers of the State Government
and that being so, the petitioner would be entitied to proper fixation of salary
after inclusion of the DA in appropriate manner. If thisis worked out properly
there would not be any recovery from the petitioner. On the other hand, he
would be entitled to payment of arrears of salary and pension. Since after
demand, this has not been done even after filing of the petition before this
Court and even after a direction given by this Court, a contempt petition was
filed by the petitioner but a frivolous stand was taken by the respondents in
said petition. However, since the lawful claims of the petitioner have not yet

been settled and the recovery hasbeen 111egally ordcred the petltlon is requlrcd
to be filed. .

3. Upon issuance of notices of the writ petition, respondents have filed
their return and have contended that the relief claimed by the petitionér cannot
be granted to him in view of the fact that the provisions of the Rules as
contained in Annexure P/3 are not applicable to the Members of the Labour
Judiciary Services and, therefore, the petitioner would not be entitled to such
benefit. It is contended by the respondents that the services of the petitioner
were governed under the M.P. Labour Judiciary Service (Gazetted) Recruitment
Rules, 1965 (hereinafter referred to as Rules, 1965 for brevity), according to
which Rules, the petitioner would not be entitled to the benefit a is claimed
by him. The Provisions were made in the Rules subsequently framed known
as 'M.P. Labour Judicial (Recruitment and Conditions of Service) Rules, 2006,
which were framed after the retirement of the petitioner ﬁom service and,
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therefore, the said Rule would not be applicable to the petitioner. That being
so, it is contended that the writ petition is wholly m1sconce1ved and is thus
liable to be dismissed.

4. A rejoinder has been filed by the petitioner but the facts as have been
mentioned in the petition are reiterated. It is contended that in terms of the
policies made by the State Government, pursuant to the decisions rendered
by the Apex Court and this Court, the petitioner would be éntitled to claim the
parity with the Judicial Officers appointed by the State Government, The Rules
made for the Judicial Officers would squarely be applicable to him also and,
therefore, still the petitioner is entitled to the relief claimed in the petition. No
additional return whatsoever has been filed by the respondents after filing of
the rejoinder.

5. Heard learned counsel for the parties at length and perused the record.

6. It is seen from the record, as has rightly been pointed out by the learned
senior counsel for the petitioner the first issue raised by the respondents in
their return that the Rules framed for the Judicial Officers would not be
applicable to the Members of Labour Judiciary, has been put at rest by this
Court in earlier writ petition of the petitioner being W.P. No. 5446/2005 (s)
which was decided by the Gwalior Bench of this Court on 12.08.2008.
Comparing and referring to the provisions of Rules 1965, this Court has
categorically held that in so far as the pay scales are concerned, the Presiding
Officers of Labour Judiciary have been put at par with the Judicial Officers of
the State by making the Rules. This Court in the aforesaid writ petition as held
in paragraph 5, which reads thus :-

(abstracted by the Court)

“The provisions of the recruitment rules clearly provides that
the Presiding Officer of Labour Court shall be entitled for the
similar pay scale to which a Civil Judge is entitled to and
therefore, there appears to no justification in not granting the
pay scale of the post i.e. to the Presiding Officer specifically
keeping in view the provisions of recruitment rules, 1965 and
also under the amended provisions as amended in the year
2003. Similarly the post of Member Judge Industrial Court as
per the provisions of the recruitment rules, 1965 (schedule I)
also carries a pay scale equivalent to the post of District Judge
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and the amendment made in the year 2003 has also clarifies
the same position and schedule appended to the amendment
of the year 2003 also reflects that the Member Judge, Industrial
Court shall be entitled to the same pay scale which has been
granted to the post of District Judge and therefore, there
‘appears to be no justification in not granting thé same pay
_scale to the petitioner or to other Presiding Officers or Member
Judge, Industrial Court. In the present case the petitioner was
promoted to the post of Member Judge Industrial Court
however, while issuing the promotion order he has been granted
pre-revised pay scale of District Judge and also not granted
the benefit of revised pay scale w.e.f. 01.01.1996 and
therefore, once the revision of pay scale has been granted to
the District Judges, the member of labour judiciary are also
entitled for the same. The recruitment rules provides that the
Member to the Labour Judiciary Service will be entitled for
the same pay scale at par with the State Judiciary Services
and the same benefit has to be extended to the Members of
Labour Judiciary. Similarly the petitioner is entitled for revise
pay scale form the date of his promotion as Member Judge
Industrial Court. Further grievance of the petitioner is that he
was already enjoining the pay scale of Rs. 3700-5000/- and
this pay scale was granted to him w.e.f. 16.05.1990 and
corresponding revised pay scale and as the petitioner was
- having requisite number of years of service, he was entitled
for the pay scale of Rs.16750-20500/-, which is the higher
pay scale given to the post of Civil Judge. Once the petitioner
was receiving the same pre-revised pay scale, there appears
to be no justification in not granting him the revised pay scale
from the date he was placed in the pay scale of Rs. 3700-
5000/-. Resultantly keeping in view the recruitment rules and
also keeping in view the revision of pay rules, the petitioner is
. entitled for the pay scale of Rs.16750-20500/- w.e.f.
01.01.1996 i.e. from the date the benefit of revised pay scale
has been extended to the Judges of State Judiciary subject to
fuifillment of all other conditions.”

7. This Court has further taken note of the decision rendered by the
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Apex Court in the case of State of Kerela Vs. B, Renjith Kumar & Ors.
2008 AIR SCW 4279, and has further categorically held that in view of the
law laid down by the Apex Court, the Officers Presiding over the Industrial
Tribunal cannot be differently treated from the District J udges in the matter of
pay scale as the same would be violative of Article 14 of the Constitution of

'India. Now as far as other part with respect to the application of the Rules is
concerned, this Court has already examined the validity of the Rules and there
applicability and scope. While allowing the writ petition of petitioner, this Court
has categorically held that such a benefit would be applicable to the petitioner
as well, The order passed by the Writ Court was challenged in Writ Appeal
unsuccessfully. The petitioner herein also challenged the said order. The appeal
of the petitioner was allowed partly and he was granted the benefit of revised
pay scale w.e.f. 01.01.1996. The Division Bench order of this Court was
challenged in SLP before the Apex Court by the State Government, but the
same has been dismissed, Pursuant to which consequential orders were required
to be issued. :

8. It appears that the respondents have not taken note of the fact
that how revision of pay was to be done and how the benefit was to be
extended to the petitioner for grant of DA. Rule 4 of M.P. Judicial Services
Revision of Pay Rules, 2003 (hereinafter referred to as Rules, 2003 for
brevity) specifically prescribed that the notional pay fixation is to be done
w.e.f. 01.01.1996, and it is further categorically said that the actual benefit
as accrued w.e.f. 1st July, 1996 is to be paid. In Rule 7 of Rules, 2003,
itis again reiterated that fixation of salary is to be done w.e.f. 1stJ anuary,
1996. The DA is also to be allowed w.e.f. 1st July 1996. The revised pay
scales have been shown in the schedule appended to the Rules. As per
the law laid down by this Court in the case of petitioner as also in other
cases, the revision of pay of the petitioner was to be done in the like
manner. If it is done in that way, the petitioner would not be liable to
refund any amount as is directed. Further when the Rules were made in
the year 2006, Known as M.P. Labour Judicial (Recruitment and
Conditions of Service) Rules, 2006, (hereinafter referred to as Rules 2006
for brevity), it was reiterated by the State in Rule 3 (2)(c) that the pay
scale mentioned above are as per M.P. Judicial (Pension and other
recruitments benefits) Rules, 2003. Rule 14 of these Rules further
prescribed that Rules and orders relating to pay allowances and other
conditions of service applicable to the Government servant of the

s
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corresponding grade in general and not inconsistent with these Rules,
were made applicable to the Members of the service. This leave no doubt
that the petitioner was to be extended the benefit of Rules, 2003, in
appropriate manner. Had it been done in appropriate manner, the petitioner
would not have been subjected to any recovery whatsoever. That being .

so, the order of recovery directed against the petitioner cannot be
sustained. The said order is thus bad in law and is quashed. -

9. Now the question would be whether the petitioner is entitled to 50%
DA or not as was given to the Central Government employees. If the Rules

- are seen, everywhere it is said that the DA would be applicable as is applicable

to the Central Government employees. Rule 9 of Rules, 2003, categorically
deals with such extension of benefit to the Judicial Officers in unequivocal
words. The Judicial Officers shall be allowed DA from 1st July, 1996 at the
rate as applicable to the Central Government employees. It has already been
held by this Court that the said Rules are applicable to the Members of the
Labour Judiciary and since this would be applicable to the Members of the
Labour Judiciary, the benefit is to be extended to the petitioner as well. In the
W.A. No. 784/2009, the Division Bench of this Court has held on 21.10.2009
that the Members of the Labour Judiciary are entitled to the same pay scale
as is made applicable to the District Judges of the State Judiciary. The Division
Bench has categorically held in paragraph 6 and 7, which reads thus ; -

“6. Accordingly, we are inclined to hold that the case of the
present appellant is squarely covered by the judgment passed
by the Division Bench of this Court in case of Satish
Shrivastava (supra). In view of the aforesaid, were are
inclined to allow the present writ appeal and direct the State
Govt. to fix the revised pension of the present appellant with
effect from 01.07.1996 in terms to Rule 11-A(2) of M.P.
Judicial Service Pay Revision, Pension and other Retirement
Benefit Rules, 2003 along with arrears which will be calculated
and paid within a period of three months form the date the

certified copy of this order is submitted by the appellant to the
respondents.

7. However, before parting we would like to further
mention that when the Division Bench of this Court has already
taken a view that the Presiding Officers and member Judge of
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Industrial Court are entitled to the same pay scale as that ofa
District Judge and the members of the lower labour Jjudiciary
are entitled to the pay scale equivalent to that of a Civil J udge
then the same equivalent then the same should be taken note
of by the respondents for conferral of the benefit to the officers
belonging to the labour judiciary so that they are not forced to
approach the Courts for their rights which has already been
adjudicated upon by this Court,” '

10.  Itisfurther pointed out that since certain orders issued by this Court
were not being complied with, the benefit wag not being extended, the contempt
case has been filed before the Division Bench of this Court by some of the
similarly placed employees in which a very detailed order is passed by the
Division Bench of this Court, again reiterating the similar provisions as has
been referred to hereinabove and it has been held that the Presiding Officer
and Member of the Industrial Court are entitled to the same pay scale-as that
of the District Judges of the State J udiciary and this has to be conferred on
them by the State Government, It will not be out of place to mention here that
even after a Judicial pronouncement of such claim by this Court, which has
been upheld up to such final stage of filing SLP in the Apex Court, the
respondents are insisting on the same stand which has been negatived by all

the Courts. It is really unfortunate, if such a conduct of the respondents is
seriously viewed.

11.  Inview of the discussion hereinabove, the writ petition is allowed.
The order of recovery as directed against the petitioner vide PPO dated 28th
June, 2011 (Annexure P/17) amounting to Rs. 77,321/- (Rs. Seventy Seven
Thousand Three Hundred Twenty One) is hereby quashed. The respondents
are directed to fixed (sic:fix) the salary of the petitioner in accordance to the
provisions of fundamental Rule 22 (D) in appropriate manner w.e.f. 28.08.2003
and to restore the payment of DA as per notification and DA: applicable to the
Central Government employees in terms of the Rules 9 and 12 of Rules, 2003.
After revising the salary in the appropriate manner, the arrears be paid to the
petitioner w.e.f. 01.04.2004 and pension of the petitioner be calculated
accordingly and fresh PPO be issued to the petitioner within a period of two
months from the date of receipt of certified copy of the order passed to day. If
any amount is due to be paid as arrears to the petitioner, the same be paid’
within the aforesaid period.
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12, The writ petition is allowed to the extent indicated hereinabove.

However, in the facts and circumstances of the case, there shall be no order
as to costs. :

Petition allowed.

LL.R. [2014] M.P., 2307
WRIT PETITION
Before Myr. Justice N.K. Mody
W.P. No. 8943/2013 (Indore) decided on 31 July, 2013

BRIDGE STONE INDIAPVT. LTD. ...Petitioner
Vs. -
STATE OF M.P. & anr. ) ...Respondents

Stamp Act (2 of 1899), Sections 31 & 40 - Penalty - Whilei imposing
the penalty the Collector of Stamps has not applied its mind that whether
the imposition of penalty is just and proper, especially in a case where
petitioner himself had approached the authority, as it was the award which
was passed by the Arbitrator on a Stamp paper of Rs. 100/- for which the
petitioner cannot be held responsible - Impugned order is set aside to the
extent whereby penalty has been imposed --Authority is directed to
re-decide the imposition of penalty by passing a reasoned order after giving
an opportunity of hearing to the petltxoner (Paras4 & 5)
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- K. Bhargava, for the petitioner.
Vinita Phaye, G.A. for the respondent No.1.

ORDER’

‘NK. Moby, J.:- Being aggrieved by the order dated 4/4/2013
passed by.Collector of Stamps, Indore in case No.62/B-103/12-13/33
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whereby the petitioner is directed to pay the stamp duty of Rs.1,14.885/- @
2% of the awarded amount of Rs.57,49,439/- and to pay the penalty of
Rs.1,14,889/- under section 40 of the Act, the present petition has been filed.

2. Short facts of the case are that petitioner/company moved an
application under section 31 of the Indian Stamp Act alleging that an award
has been passed in favour of the petitioner in Arbitration case N0.2/2008
whereby a sum'of Rs.57,49,439/- has been awarded in favour of the petitioner.
In the application it was alleged that since the original award is on the stamp
duty of Rs. 100/- which is not the proper stamp duty, therefore, the stamp
duty be determined so that same can be deposited. After hearing the petitioner
by the impugned order, the Collector of Stamps directed to pay the stamp
duty along with penalty.

3. Learned counsel for petitioner submits that stamp duty of Rs.1,40,940/-
has been deposited by the petitioner with the State Bank of India on 1/7/2013.
The contention of the petitioner is that imposition of the penalty is 1llegal and
against the law.

4. Section 40 deals with the Collector's power to stamp instrm'r_lents
impounded. According to clause(b) of sub-section(1) of Section 40 of the
Act, ifthe Collector of Stamp is of the opinion that such instrument iis chargeable
with duty stamped, he shall require the payment of the proper duty or the
amount required to make up the same, together with a penalty of five rupees,
or if he thinks fit, an amount not exceeding ten times the amount of the proper
duty or of the deficient portion thereof. It appears that-before imposing the
penalty under section 40 of the Act, the Collector of Stamps has not taken
into consideration whether such penalty can be imposed when the application
is filed under section 31 of the Act as penalty can be imposed under section
40 of the Act when the instrument is impounded under section 33 of the Act.
Similarly; it appears that before imposing the penalty the Collector of Stamps
has not applied its mind that the imposition of penalty is just and proper
especially in a case where petitioner himself had approached the authority for
adjudication as it was the award which was passed by the arbitrator on a
stamp paper of Rs.100/- for which the petitioner cannot be held responsible.

5. In view of this, the petition filed by the petitioner is allowed and
impugned order is set aside to the extent whereby penalty has been imposed,
with a direction tor re-dec1de thei 1mposn:10n of penalty by passing a reasoned
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order preferably within a period of three months after giving an opportunity of
hearing to the petitioner. :

[

C.c. as per rules.

Petition dllowed.

LL.R. [2014] M.P., 2309
WRIT PETITION
Before Mr. Justice U.C. Maheshwari
W.P. No. 4505/2013 (Jabalpur) decided on 2 September, 2013

ABDUL RAJJAK ...Petitioner
Vs. .
SMT. ARCHANA ...Respondent

Civil Procedure Code (5 of 1 908), Order 1 Rule 10 - Necessary
party - On the date of filing the suit, no cause of action was stated in
the plaint against the proposed defendant - Held - No -averment
regarding any date or specific cause of action which is available to the
petitioner against the proposed defendant, has been pleaded - In the
lack of any cause of action against the proposed defendant, such person
could not be said to be the necessary party to adjudicate the present
suit. (Paras3 & 4)

Rifaer afar @fzar (1908 &7 5), amder 1 w10 — Fravas
TP — g gD B Ay @), gwarfaw gfard @ freg oo
ﬁ'aﬁs‘aﬁmmﬁﬁﬁ%‘f—sﬁrﬁaﬁﬁ—uwﬁﬂuﬁmﬁﬁ
hﬁuﬁhﬁwwmﬁﬁmmﬁﬁﬁemwﬁﬁa‘aﬁ
TIB B AftarE i - wwaifiE sRErd @ fiog fedl 9 BT @

#9 ¥, Sou @R B, qdAs A bRl e B AR e
qwaﬁm_mm| . .

Devesh Khatri, for the petitioner.
Avinash Zargar, for the respondent No.1.
Vivek Agarwal, G.A. for the réspondent No.2.

ORDER.

U.C. MABESHWARY, J. :- The petitioner/ plaintiff has filed this petition
under Article 227 of the Constitution of India being aggrieved by the order
dated 25.2.13 passed by I Civil Judge-I, Khandwa in Civil Suit No.112-A/
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08, whereby his application {iled under Order 1 rule 10 of the CPC to implead
Santosh Kumar Shukla, the husband of respondent No.1 as defendant in the
impugned suit, has been dismissed.

2, Petitioner counsel after faking me through the papers placed on the
record along with the impugned order by referring the averments of the
impugned application filed under Order 1 rule 10 of the CPC to implead
Santosh Kumar Shukla as défendant in the suit argued that besides his
application he has also filed an application for amendment of the plaint to
plead that the part of the disputed land was sold to respondent No.1 and

some part of the land was sold to the proposed defendant and such transaction

of sale being contrary to the existing legal position was not binding on the
petitioner. Such amendment was allowed by the trial court. Subsequent to
allowing such application, the impugned application under Order 1 rule 10 of
the CPC was filed contending that Santosh Kumar Shukla being the party of
the said sale deed, his presence is also required to adjudicate the impugned
sujt and in his absence the suit could not be adjudicated on merits on account

of non-joining the necessary party in the matter. In continuation, by referring’

para-4 of the plaint, he said that in the light of this pleading of the petitioner,

the trial court ought to have allowed the aforesaid application and perrhitthe

petitioner to implead Santosh Kumar Shukla as proposed defendant in the
matter but such IA has been dismissed by the trial court under wrong premises
and prayed to allow the aforesaid application by admitting and allowing this
petition. .

3. On the other hand, Shri Avinash Zargar, by justifying the impugned
order said that the same being based on proper appreciation of factual matrix
stated in the plaint, in the available circumstances of the case, does not require
any interference at this stage, In continuation, he said that on the date of filing
the suit, no cause of action was stated in the plaint against the proposed
defendant and even on amending the aforesaid by way of the aforesaid
application, no such date regarding cause of action against the proposed
defendant is mentioned in the plaint. It was also said that the date of execution
of the sale deed in favor of the proposed defendant has neither been pleaded

nor any document is annexed either in the amendment application or with the

impugned application filed under Order 1 rule 10 of the CPC. So, in such
premises, in the lack of the pleading regarding cause of action in the plaint
against the proposed defendant, the trial court has not committed any error in
dismissing the application and extending the liberty to the petitioner to file

n

ot
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separate civil suit. With this submission he prayed to dismiss this petition.

4. Having heard, keeping in view the arguments advanced, I have ¢arefully
gone through the aforesaid papers along with the impugned order. It is apparent
from the plaint that from the initial stage till today, no averment regarding any
date or specific cause of action which is available to the petitioner against the
proposed defendant, has been pleaded. In the lack of any cause of action
against the proposed defendant, such person could not be said to be the
necessary party to adjudicate the present suit. As such, the present suit could
be decided taking into consideration the stated date of cause of action
effectively only in presence of the petitioner and respondent No.1 and presence
of the proposed defendant is not required. Besides this, in the lack of any
copy of the sale deed or its date, mere on vague allegations, it could not be
deemed or assumed that any document like sale deed was executed by the
petitioner in favor of the proposed defendant and such cause of action is
available to the petitioner in the present suit to implead him as defendant in
the matter. So, in such premises, I have not found any perversity, illegality or
anything against the propriety of the law in the order impugned dismissing the
application of the petitioner. Consequently, this petition being devoid of any
merits deserves to be and is hereby dismissed.

Petition dismissed.

LL.R. [2014] M.P., 2311
WRIT PETITION
Before Mr. Justice U.C. Maheshwari
W.P. No. 11535/2013 (Jabalpur) decided on 3 September, 2013

JAG MOHAN TRIPATHI ...Petitioner
Vs.
BABAANN APURNADAS KATTHIYABABA ...Respondents

Civil Procedure Code (5 of 1 908), Sections 15 to 20 & Succession
Act (39 of 1925), Sections 371 & 372 - Jurisdiction of the Succession
Court to grant certificate - Held - For conferring jurisdiction upon a
succession court, claimant is required to satisfy the court that the deceased
at the time of his death was residing permanently/ordinarily within the
local jurisdiction of that court or the property of the deceased is situated
within the local jurisdiction of that court and he at the time of his death
had no fixed place of residence - Deceased was found to be resident of _
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two places and having property at both the places - Both the court is having
jurisdiction to grant succession certificate. (Paras 7 & 8)
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Case referred :

1999 (2) JLJ 51,

Shailesh Mishra, for the petitioner.
Ravz Ranjan for the respondent.

ORDER

U.C. MAHESHWARY, J. :- The petitioner/objector later who became the
non-applicant in the matter before the Trial Court has filed this petition under
Article 227 of the Constitution of India being aggrieved by the order dated
18.05.2013 passed by the IV Civil Judge Class-I, Jabalpur in Succession Case
No.56/2012 whereby his application Annexure P-2 filed under Section 371 of
the Indian Succession Act (in short the Act) read with Section 20 read with Section
151 of Code of Civil Procedure, either to transfer the case to some competent
Court of District Umaria or to return the case filed by the respondent No.1 herein

under Section 372 of the Act to such respondent to file the same beforé the

competent Court of Umaria, has been dismissed.

2. Petitioner's counse! after taking me through the averments of the petition
along with the papers placed on record so also the impugned order argued that
the deceased Baba Sukhdeo Das Katthiya was neither the resident of Jabalpur
nor was having any substantial property in his own name at Jabalpur, in facthe
being the resident of Chandia District Umaria in his life time was having the Ashram
and other properties there. He has given his address to all the concerning Banks
.of the aforesaid place of Chandia, District Umaria and the maximum amount of

Wi
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the deceased has been deposited in different Banks of Chandia. His name is also
recorded in the voter-list of Chandia. Even on his demise, his funeral was also
carried out at Chandia and thereafter, in his memory some construction was also
made in Chandia. So in such premises, merely on account of his some fixed deposit
amount receipt of some Bank of Jabalpur does not give any rightto respondent to
file the proceeding for succession certificate at J abalpur. He further stated that as
per the available record, the name of deceased Baba Sukhdeo Das Katthiya is
recorded in Khasra of the land situated in District Umaria. The electricity billof
the said place was also annexed with the petitionand prayed that in sucha situation
the impugned case of the respondent No. 1 was wrongly entertained by the Trial
court at Jabalpur and prayed to allow his application Annexure P-2 by setting
aside the impugned order of the Trial Court by admitting and allowing this petition.
In support of his contention he has also placed reliance on the decision of this
Court in the matter of Chandrakala Doble (Smt. ) and others V. Shyam Rao
Doble and others 1999 (2) JLJ 51.

3. Keeping in view the arguments advanced by the arguing counsel, I have
carefully gone through the papers placed on record and averments made in the
petition as well as the impugned order. It is settled proposition of law that the
question relating jurisdiction of the Court over the matter is considered keeping in
view the provision of Sections 15 to 20 of C.P.C. ifno specific provision is available
under the specific enactmient on the basis of the averments made in the plaint or
the application of the plaintiff or the applicant, as the case may be, such question
is also decided by the Court taking into consideration the specific provisions of
the concerned Act in which the proceeding is filed. If such Act provides the
provisions that which Court shall entertain such proceedings. In the case at hand,
the Court has to examine the aforesaid question keeping in view the provision of
Section 371 ofthe Act 50 also the provisions of Sections 15 to 20 of the C.P.C.

Before proceeding further, I deem fit to reproduce Section 371 of the Act, for
ready reference. The same is read as under :-

"371. Court having jurisdiction to grant certificate :- The
District Judge within whose jurisdiction the deceased ordinarily
resided at the time of his death, or, if at that time he had no fixed
.place of residence, the District Judge, within whose Jurisdiction
any part of the property of the deceased may be found, may
grant a certificate under this Part.”

4. Itis undisputed fact in the matter that the deceased Baba Sukhdeo Das
Kathiya was having his immovable and movable property along with some Bank
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account at Chandia District Umaria. His last rites was also carried out at Umaria
by the petitioner asalleged by the petitioner, but simultaneously it appears from
the papers available on record which was impliedly admitted on behalf of the
petitioner that the deceased was having some of the fixed deposit receipt of the
Bank at Jabalpur, so in such premises, the part of the property of the deceased at
the time of his death was at J abalpur also though it was a movable property. It also
appears from the principle application of the respondent No.1 that besides the
aforesaid property of Chandia the deceased Baba Sukhdeo Das Kathiya was
havmg some Ashram at Gwarighat, Jabalpur where he used to reside in his life
time. In such premises, it is apparent that as per the averments of the impugned
apphcatlon of the respondent filed under Section 372 of the Act, the deceased
was having some property at Jabalpur besides the property at Chandia District
Umaria as argued by the learned counsel for the petitioner.

5. So in view of aforesaid factual matrix, the case at hand is examined taking
into consideration the provision of Section371 of the Indian Succession Act then
the impugned case of respondent No.1 falls under the second limb of said Section
because in the matter both the parties have filed the documents to show that the
aforesaid deceased Baba Sukhdeo Das Kathiya was ordinarily residing at Chandia
as per the petitioner and at Gwarighat, Jabalpur as per the respondent Nol and
there afe documents on record to show that the deceased Baba Sukhdeo Das
kathiya was having Ashram at both the places and it is undisputed fact that he was .
a Sanyasi. He became Sanyasz after leaving all affairs of the world. So when
there is prima facie circumstances in the impugned matter to show thit the aforesaid
Baba Sukhdeo Das Kathlya was resident of Jabalpur also and was also having
the Ashram and some fixed deposit receipt of the Bank at Jabalpur so in such
circumstances, the J abalpur Court in which the respondent has filed the impugned
application under Sectioh 372 of the Act has the jurisdiction to entertain and
decide the same.

6. There is no dispute that in the available circumstances of the case, the

Court of Umariya is also having the jurisdiction over the matter but as per the -

" provision of Section 18 of the C.P.C. whenever and wherever in respect of any

case the two Courts of different places are having the jurisdiction over the matter,

then the party has aright to file the case in any of such Court according to his

choice so in such premises also the impugned order does not require any
interference at the stage.

7. So farasthe case law cited on behalf of the petitioner in the matter of

-~
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" Chandrakala Doble (Smt.) (supra) is concerned, I do not have any dispute

regarding principles laid down in such case but in view of the aforesaid discussion
this citation is also not helping the applicant to allow the application or to allow the
petition for setting aside the impugned order because in such citation taking into
consideration Section 371 of the Indian Succession Act it was held that in view of
such specific provision of such enactment the provisions of Section 20 C.E.C. is
not applicable and pursuant to it in view of the provision aforesaid Section 371 it .
was held that for conerring (sic:conferring) jurisdiction upon the a Succession
Court, a claimant is required to satisfy the Court that the deceased at the time of
his death was residing permanently/ordinarily within the local jurisdiction of that
Court or that the Court would have jurisdiction because the property of the
deceased is situated within the local jurisdiction of that Court and the deceased at
the time of his death had no fixed place of residence. As per the aforesaid discussion,
it is apparent from the case at hand that the deceased was found to be resident of
both the places and the properties are also found to be at both places that is -
District Umaria as well as Jabalpur, so the approach of the Trial Court is also in
accordance with the approach of the cited case.

8. Inview of the aforesaid discussion, I do not find any illegality, irregularity
and perversity or anything against the propriety of law in the impugned order.
Consequently, this petition being devoid of merits deserves to be and is hereby
dismissed at the stage of motion hearing, ) -

Petition dismissed.

LL.R. [2014] M.P., 2315
" WRIT PETITION
Before Mr. Justice Sanjay Yaday
W.P. No. 9998/2008(S) (Jabalpur) decided on 30 September, 2013

MUNICIPAL CORPORATION, BURHANPUR ...Petitioner
Vs. :
NATHU ... Respondent

(and W.P. Nos. 9999/2008(S), 10000/2008(S))

Payment of Gratuity Act (39 of 1972), Section 14, Municipal
Services (Pension) Rules, M.P., 1980, Rule I - Gratuity - Employees of
Municipal Corporation are entitled to payment of gratuity - Whether
they had opted for pension or not ? (Para 13)
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Cases referred : _
AIR 1999 SC 293, 1991 MPLJ 355.

Atulanand Awasthy, for the petitioner.
M.S. Bhatti, for the respondent.

ORDER

SANJAY YAbav, J. :- Common question raised vide these petitions are
as to whether in view of Madhya Pradesh Municipal Services (Pension) Rules,
1980, provisions of Payment of Gratuity Act, 1972 would be applicable to
the employees belonging to Municipal Corporation. These petitions were
accordingly heard and are decided by this common order.

2. Relevant facts not in dispute briefly are that, the respondents while in

. employment with the Municipal Corporation, Burhanpur, rétired from service
on attaining the age of superannuation and being aggrieved by non-settlement
of gratuity preferred an application before the Controlling Authority under
Section 7 of Payment of Gratuity Act, 1972 read with Rule 10 of Madhya
Pradesh Payment of Gratuity Rules, 1973.

3. That, objections were raised on behalf of employer Municipal
Corporaticn as to tenability of such application in view of existence of Madhya
Pradesh Municipal Service (Pension) Rules, 1980. The Controlling Authority
while dispelling the contentions, held that the respondent workmen are entitled
for gratuity under the Payment of Gratuity Act, 1972, by order dated 6.4.1998.

4, Aggrieved by the order passed by Controlling Authority, the petitioner,
Municipal Corporation, preferred an appeal under sub-section (7) of Section
7 of 1972 Act; whereon, appellate authority by order dated 29.10.2007
dismissed the appeal holding that the provisions of Payment of Gratuity Act,
1972 are applicable to the Municipal Corporation and that even if no option
has been tendered by the existing municipal employees under M.P. Municipal
Services (Pensmn) Rules, 1980, will not dis-entitle them for gratmty at the
rate as stipulated under the Act of 1972,

5. Inthe aforesaid factual back-drop the issue exposited in the beginning

b
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has arisen for consideration.

6. The Payment of Gratuity Act, 1972 was enacted to provide scheme
for the payment of gratuity to employees engaged in factories, mines, oilfields,
plantations, ports, railway companies, shops or other establishments and for
matters connected therewith or incidental thereto.

7. Section 2 (e) defines "employee" to mean any.person (other than an
apprentice) employed on wages, in any establishment, factory, mine, oilfield,
plantation, port, railway company or shop, to do any skilled, semi-skilled, or
unskilled, manual, supervisory, technical or clerical work, whether the terms
of such employment are express or implied, and whether or not such person
is employed in a managerial or administrative capacity, but does not include
any such person who holds a post under the Central Government or a State
Government and is governed by any other Act or by any rules providing for
payment of gratuity.

8. The expression 'empcioyer' finds its definition under Section 2 (f) in the
following manner: ~

2 (f) "employer" means, in relation to any establishment,
factory, mine, oilfield, plantation, port, railway company or
shop-

(i) belonging to, or under the control of, the Central
Government or a State Government, a person or authority
appointed by the appropriate Government for the
supervision and control of employees, or where no person
or authority has been so appointed, the head of the
Ministry or the Department concerned,

(ii) belonging to, or under the control of, any local authority,
the person appointed by such authority for the supervision
and control of employees or where no person has been so
appointed, the chief executive office of the local authority,

(iif) in any other case, the person, who, or the authority which,
has the ultimate control over the affairs of the establishment,
factory, mine, oilfield, plantation, port, railway company
or shop, and where the said affairs are entrusted to any
other person, whether called a manager, managing director
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or by any other name, such person ;"

9. Section 4 stipulates that Gratuity shall be payable to an employee on
the termination of his employment after he has rendered continuous service
for not less than five years on his superannuation, or on his retirement or
resignation, or on his death or disablement due to accident or disease.

. 10.  Section 5 of the 1972 Act empowers the appropriate Government to
€xempt, subject to conditions as may be specified in the notification any any
establishment, factory, mine, oilfield, plantation, port, railway company or shop

to which Act applies from the operation of its provisions. .

11.  Ttisnotindispute that the Central Government vide notification No.
SO 239 dated 8th January 1982 published in Central Government Gazette of
India dated 23rd January 1982 in exercise of its powers conferred by clause
(c) of sub-section 3 of Section 1 of the Payment of Gratuity Act, 1972 specified
"Local Bodies" in which ten or more persons are employed or were employed
- on any day of the preceding 12 months as a class of establishment to which
the said act shall apply with effect from the date of publication. It being not in
dispute that the petitioner Municipal Corporation being alocal body, the
provisions of Payment of Gratuity Act, 1972 are applicable in full force.

12.  Section 14 of 1972 Act provides for:

14. Act to override other enactments, etc. - The provisions of
this Act or any rule made thereunder shall have effect
notwithstanding anything inconsistent therewith contained in
any enactment other than this Act or in any instrument or

contract having effect by virtue of any enactment other than
this Act.

13, While dwelling upon the issue as to applicability of provisions of
Payment of Gratuity Act to the employees of Municipal Council/Corporation,
it has been held by Supreme Court in Municipal Corporation of Delhi v.
Dharam Prakash Sharma and another (AIR 1999 SC 293):

2. The short question that arises for consideration is whether an
employee of the MCD would be entitled to payment of gratuity
under the Payment of Gratuity Act when the MCD itself has
adopted the provisions of the CCS (Pension) Rules, 1972
(hereinafter referred to as "thé Pension Rules"), whereunder there

by
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is a provision both for payment of pension as well as of gratuity.
The contention of the learned counsel appearing for the appellant
in this Court is that the payment of pension and gratuity under the
Pension Rules is a package by itself and once that package is
made applicable to the employees of the MCD, the provisions of
payment of gratuity under the Payment of Gratuity Act cannct be
held applicable. We have examined carefully the provisions of
the Pension Rules as well as the provisions of the Payment of
Gratuity Act. The Payment of Gratuity Act being a special
provision for payment of gratuity, unless there is any provision
therein which excludes its applicability to an employee who is
otherwise governed by the provisions of the Pension Rules, it is
not possible for us to hold that the respondent is not entitled to
the gratuity under the Payment of Gratuity Act. The only provision
which was pointed out is the definition of "employee" in Section
2(e) which excludes the employees of the Central Government
and State Governments receiving pension and gratuity under the
Pension Rules but not an employee of the MCD. The MCD
employee, therefore, would be entitled to the payment of gratuity
under the Payment of Gratuity Act. The mere fact that the gratuity
is provided for under the Pension Rules will not disentitle him to
get the payment of gratuity under the Payment of Gratuity Act. In
view of the overriding provisions contained in Section 14 of the
Payment of Gratuity Act, the provision for gratuity under the
Pension Rules will have no effect. Possibly for this reason, Section
5 of the Payment of Gratuity Act has conferred authority on the

appropriate Government to exempt any establishment from the-

operation of*the provisions of the Act, if in its opinion the
employees of such establishment are in receipt of gratuity or
pensionary benefits not less favourable than the benefits conferred
under this Act. Admittedly MCD has not taken any steps to invoke
the power of the Central Government under Section 5 of the
Payment of Gratuity Act. In the aforesaid premises, we are of the
considered opinion that the employees of the MCD would be
entitled to the payment of gratuity under the Payment of Gratuity
Act notwithstanding the fact that the provisions of the Pension
Rules have been made applicable to them for the purpose of
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determining the pension. Needless to mention that the employees
cannot claim gratuity available under the Pension Rules.

14.  Therefore, in view of the notification dated 8.1.1982 and the provisions
contained under Payment of Gratuity Act, 1972 and as per the law laid down
by the Supreme Court in the case of Municipal Corporation of Delhi v.-
Dharam Prakash Sharma and another (supra), it is beyond any iota of
doubt that the provisions of Payment of Gratuity Act, 1972 are applicable to
the petitioner Municipal Corporation and the employees are entitled to seek
benefit thereunder.

15.  Next contention of the learned counsel for the petitioner is that
under 1980 Rules imperative it was for the employees to have opted for
pension scheme as were brought in vogue by the Rules of 1980. It is
urged that since the respondents employees did not opt for pension scheme
no benefit could enure to them under Rule 1980. Therefore, they are not
entitled to claim any gratuity before the controlling authority. The
contentions are noted to be rejected at the outset for the reasons that
Payment of Gratuity Act, 1972 has been made applicable to the local
bodies w.e.f 23.1.1982. Even if the employees of Municipal Corporation
have not opted for the pension under 1980 Rules will not deprive them of
availing the remedy under 1972 Act.

16.  Contention regarding as to delayed claim, the appellate authority has
aptly dwelt upon the same in paragraph 2 of the appellate order (arg we=
wHiH—2 © Hag A e Rerf ag 8 5 Fm 7(1) @ auR Sar @ wigas 9
TN 30 2 @ SR ATATH g7 IS B IR e SIS Pram
e 1972 T WIS B 2 R o S AgToR v g3 m 7 (5) ¥ Ww
ISR & o USYET 1 i grar 7 Fafer afafly wwy =€) 8 @Y SrieR ¥ e
e fafdse Sremat § e yega ) R on) AR STM NIRRT gR
Higrena e TrgAe oo arfiae &ifenfRe) Ui offe 398 w@ (1091—Ta),
T%.91.—~355) o W Fofa @ SR TF AR T 21 oK SURH
A 1972 B STt ades BT amdeT R B AT g T TR vd ardew
T ST ¥WrBR far siwr £1) In this context reference can be had of decision
in Mohanlal v. Appellate Authority Under Payment of Gratuity Act,
Bhopal and others [1991 MPLIJ 355] wherein it is held

6. We revert to the other ground which prevailed with
the Appellate Authority in holding that the claim-petition

S
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was not maintainable because application filed with the
employer by the employee under under Rule 7 (1) was
time barred. That has a short and also a long answer. Sub-
Rule (5) of Rule 7 effectively rebuifs that contention. It
provides that on the sole ground that gratuity was claimed
late and application was not made within specified period
to the employer the claim shall not be treated invalid.
However, the same provision also contemplates that if there
is any dispute and if there is any controversy in regard to
belated application that shall be resolved by the Controlling
Authority. Evidently, for the first time in appeal, the ground
was urged to deprive the Controlling Authority of its
jurisdiction envisaged under Rule 7 (5) to deal and decide
the controversy. That, apart, it has been rightly urged by
Shri Lahoti, appearing for the petitioner/employee, that
neither section 7 (1) nor Rule 7 (1) is mandatory. That is
made clear not only by sub-rule (5) of Rule 7, but by the
other parts of the parent provisions contained in section 7.
Sub-section (2) makes it employer's duty to determine the
amount of gratuity and to give notice in writing to the
. employee of the gratuity payable "whether an application
referred to in sub-section (1) has been made or not". Sub-
section (3) obligates the employer to arrange payment of
the gratuity within the time prescribed an by sub-rule (4)
he is required to deposit with the Controlling Authority such
amount as he admits to be payable by him against gratuity.
It is noteworthy that neither clause (a) of sub-section (4)
nor the explanation appended to it prescribes any period
of limitation for making application to the Controlling
Authority for deciding dispute of non-payment of gratuity."

17.  Inview whereof having thus considered this Court do not find any
substance in the challenge put-forth by Municipal Corporation in the order
passed by the Controlling Authority under Payment of Gratuity Act and its
affirmtion by appellate authority. -

18.  Inthe result petition fails and is hereby dismissed. No costs.

Petition dismissed.



2322 Ruchi Jain Vs. State of M.P. (DB) . LL.R.J2014]M.P.

LL.R. [2014] MLP., 2322
WRIT PETITION
Before Mr. Justice S.K. Seth & Mr. Justice PK. Jaiswal
W.P. No. 11367/2013 (Indore) decided on 9 October, 2013

RUCHI JAIN . ...Petitioner
Vs. .
STATE OF M.P. & ors. R .ReSPQndents

A. Medical and Dental Post Graduate Course Entrance

. Examination Rules, M.P.,, 2013, Rule 11 - Education and Universities
- Medical Colleges/Education - Admission - - Irregular/lllegal admission
- Inaccurate, inefficient and improper admissions process defeating
Rule of merit - Meritorious candidate not getting admission in her
preferred course - Held - Petitioner is not at fault and she pursued her
rights and remedies as expeditiously as possnble - The petitioner was a
candidate placed higher in thé merit list - There is fault on the part of
the authorities and apparent breach of Rule 11 of the Rules 0f 2013 in
granting admission to respondent No. 5 - The career of meritorious
youth is at stake, when there is conflict between the Rules and executive
instructions, the Rules will prevail - Executive instructions eannot be
made or given effect in violation of what is mandated by the Rules -
Admission of respondent No. 5 quashed and respondents directed to
grant admission to the petitioner. (Paras 35,36 & 37)

G l%ﬁrc‘marha’frﬁmaﬁﬁ?mmm‘wqﬁmﬁw 7
2013, f79 11 — R siv feafeenas — Rfeear gzrfenéa/ Rrar —
vider — Ffafia/ adsr gder — gt $ e w1 Rvw v gy
AR, i w@ e vdw gfear — e s awef @ see
T B WgEEH 4 9w @ Prar — afifeiRa — o @ et @ B
Ffe 7€ Ak s v AfRERY sl sERY @1 Suatt gurewe e
¥/ fayr — arh o At 4 Serer T woeft — yiiRefar % siv
¥/ AR 2 A uvweff w. 5 B vdw v B A w2013 B PR A1
T UPC Y ¥ A7 8 — AUTaT 9IRS gadl &7 Afrsy 7a w &, w9y
ailx wEfufas et @ i cwva shar 2, fraw st @9 — Rt
g W AEUe 2, SUS afuduw ¥ erfufaw sqet w ewmar @
sAaefia & fear o1 W — wyeaeff w5 @ wdw afrafsa atx
yeaeffoor & fRw 5 arh & wdwr wem e
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B. Executive instructions - Executive instructions cannot
be made or given effect in violation of what is mandated by the Rules
-In case of conflict, Rules will prevail. (Para 35)

& eRwle ggiw — At gwr @ smeoe 2, 99l
sfaceq ¥ sfufas gt aﬁmmumﬂaﬂiﬁﬁmmm
— ooy @t Refu o, ﬁ?maw&rmrﬂahm

Case referred :
(2012) 7 SCC 389.

Meena Chaphekar, for the petitioner.

C.S. Ujjainiya, P.L. for the respondent No.1. |

Mini Ravindran, Dy. G.A. for the respondent No.2./State alongwith
Dr. Nirbhay Shrivastava, Director Medical Education Department,
present in person.

S. Samvatsar, for the respondent No.3.

Piyush Mathur with M.S. Dwivedi, for the respondent No.5.

None for the respondent No.4.

ORDER

The Order of the Court was  delivered by :
P.K. JaiswaL, J. :- By this writ petition under Article 226 of the Constitution
of India, the petitioner is challenging the action of the respondent No.1 while
conducting the third round of online Counselling Programme held on w.e.f.
18.9.2013 to 21.9.2013 for P.G. Degree/Diploma Courses on State
Government Quota Seats in Private Medical/Dental Colleges of Madhya
Pradesh, pursuant to the directions issued on 9.9.2013 in Writ Petition (Civil)
No.433/2013 by the Hon'ble Supreme Court despite being Higher in the merit
list then the respondent No.5 as prepared by the Examining body in the NEET
— 2013 has not been allotted the seat at Shree Aurobindo Dental College,
Indore in the subject of “Conservative Dentistry” which is her choice subject
and it has been allotted to respondent No.5 as per allotment letter (Annexure
P/1). She is praying for issuance of writ of certiorari to quash the allotment of
seat allotted to respondent No.5 — Somya Jain on 18.9.2013 and also prayed
for issuance of writ of mandamus directing the respopdents No.1 and 2 to
allot the seat in “Conservative Dentistry” in Shree Aurobindo Dental College,
Indore, on the ground that she is more meritorious then the respondent No.5.
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2. For the admission in the Medical dnd Dental post graduate courses,
the Central Government had taken a policy decision for adopting uniform
admission procedure for Medical and Dental Colleges of India and, therefore,
for its implementation of All India Common Entrance Test known as National
Eligibility Cum Entrance Test (NEET-2013) was conducted for taking
admissions to various MD/MS/DIPLOMA/MDS courses in Government/
Private Medical /Dental Colleges of all over India, which is conducted by the
All India Institute of Medical Science, New Delhi. Petitioner as well as
respondent no.5 had participated in the test for M.D.S. Course and both of
them found eligible for unreserved seats. As per the result the petitioner
obtained 1145 All India Rank and the reSpondent No.5 got 1214 All
India Rank,

3. Since both of them are bonafide resident of Madhya Pradesh therefore,
they have intentended to participate in the Counselling process commenced
by the Director Medical Education of Madhya Pradesh by registering them as
a candidates to get themselves registered online, since as per the guidelines
only registered candidates shall be allowed to participate in the process of
seat allotment.

4, The State Government framed Rules relating to entrance to Post
Graduate Medical (MD & MS) Course, Post Graduate Medical Diploma and
Posts Graduate Dental (MDS Course) in private unaided Medical and Dental
* Colleges in the State of M.P. These Rules are known as "M.P. Medical and
* Dental Post Graduate Course Entrance Examination Rules 2013’
(herein after Rules 2013). These Rules came into force w.e.f. 21.5.2013.
Rule 10, 11,13 (1) & (2) and 14 deals'with the counselhng and admission are
relevant which reads as under :-

Rule 10. Admission to PG Dental Degree Courses.- (1)
Neet PG 2013 conducted by the National Board of
Examination, New Delhi shall be the basis Sfor admission
to Pvt. Dental College of the State.

S eatAvatlabIe Jor MD/MS/MDS. - The distribution of seats
for MDS/MD/MS/ Courses to be filled through NEET PG
2013 will be displayed at the time of counselling subject
fo permission by DCI/MCI/Government of India. '

Rule 11. Declaration-of Result. - The National Board of
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Examination, New Delhi will conduct the examination,
evaluate answer sheets, prepare the merit list.and declare
the result. The allotment of a seat to eligible candidate
in subject / course / college will be done by online
counselling on merif cum option basis. Counselling will
be done by online counselling through M.P. Online.

Rule 13. Counselling.- (1) The allotment of seats shall be
made to the candidates through online counselling. The
rules and programme of Counselling will be declared
separately.

(2) The Programe for conselling will be advertised in the
leading newspapers of the State. :

(14) Admission. - Consequent upon a candidate’s allotment
for a subject, course and a college by counselling:-

(1) A candidate so admitted to a particular subject,
course/category and college will not be entitled for any
change on any ground.

(2) No admission in P.G. course/subject/college will be
made after 31st May, 2013 as per guidelines issued by MCI
in pursuance of direction laid down by Hon'ble Supreme
Court Judgment dated 11.9.2002 MCI V/s. Madhu Singh
& Ors.

(3) Fee refund — As will be decided by the admission and
Fee regulatory Committee.

2325

The respondent No.2 under Rule 13 (1) of the Rules of 2013 framed
instructions and programme for conducting counselling for admission to P.G.

- Courses to (MD/MS/Diploma/MDS) course Post Graduate Diploma in Dental

(MDS course) in Govt/Private Medical and Dental Colleges in the State of
Madhya Pradesh. As per the instructions an admission to MD/MS Diploma/
MDS Course in Government / Private Medical / Dental Colleges will be done
on the basis of NEET P.G. 2013/MDS Entrance Exam 2013 through online
counselling. Notification for the first round and second round counselling was
issued on 26.6.2013.
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For Government Dental and Private Medical/Dental Colleges
Schiedule of 1 # Round of Counselling

Sr.No.| Subject : Date and Time _|Days _
11 Registration and Choice | From 27.6.2013 |6 days
filling to 02.7.2013 upto
. "| to 12-00 Mid Night

Schedule of TInd Round of Counselling

Sr.No.| Subject Date and Time [Days
1 Processing of Seat From27.7.2013 |2 days
allotment for Vacant . | to 28.7.2013 :
i Seats remaining after 1¥
round of counselling

6. Clause (A) of Instructions deals with online registration, and Clause
(B) deals with finalising order, preference of College and course by the
candidate and payment of fee. Clause 2.1 (internal page 7 of Annexure
R2/2) deals with unreserved candidate which reads as under :-

Clause 2.1. For the unreserved candidate out of all the
choices filled up by the candidate, those choices of
subjects and college that are of higher preference (option)
according to the candidate’s common merit if avallable
will be allotted to the candidate.” ',

7. Instructions No.2 (Internal page 8 of Annexure R2/2) deals with steps
for online choice/preference filing . Clause 2.1 and 2.5 and 2.6 are relevant
which'reads as under :-

2. - Steps for Onl‘ine Choice / Preference Filling

“2.1 Candidates will be able to choose course/subject/ -
colleges according to their preference and priorities.
Candidate has to follow following steps:-,

2. 2uueereenneerassenane
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2 dueeiirssiiniriranasas

2.5. The seat will be allotted according to the choice/
option filled by the candidate. If the candidate commits
any mistake in the selection of option, the seat will be
allotted accordingly and its sole responsibility will be
of the candidate. Therefore, choose your option very
carefully and then only lock your choice.

2.6. The seat will be allotted to the eligible candidates
according to the merit as per their eligibility.”

2327

Clause (C) of instructions deal with online allotment. Clause ¢,d
and 3 are relevant which reads as under :-

“C. In private Medical/Dental Colleges according to
the preference filled by the candidate, the allotment of
seat will be done as per the unreserved/All India common
merit list for UR category candidates and for reserved
category candidates as per M.F. State merit list of NEET
P.G 2013/NEET MDS 2013.

d. For those candidates who have taken admission
on the seat allotted in Ist round of counselling there
shall be no provision of Upgradation/Change and such
candidates will not be considered eligible for 2nd round
of counselling. "“

e. Candidate has to take admission in the course &
college allotted to him/her within the stipulated time,
otherwise lis/her admission shall be automatically
cancelled & seat allotted to him/her will be made
available for the allotment to other eligible candidates
in the next round of counselling considering it as
vacan!. Such candidate failing to take admission on
allotted seat after first round of counselling will not be
eligible for next round of counselling.”

“NOTE: If the candidate is allotted a seat and if he/she fails to take
admission in the allotted course/college, then he/she will not be
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eligible for second round of counseliing.”

9. From the perusal of the aforesaid, it is clear that the candidates who
have taken admission on the seat allotted in the first round of counselling there
shall be no provision of Up gradation/change and such candidate will not be
eligible for second round of counselling. As per note appended to Clause (e)
if the candidate is allotted a seat and if he/she fails to take admission in allotted
course college then he/she will not be eligible for second round of counselling,

10.  Clause (d) of the instruction deals with second round of counselling.
Clause 2 of instruction (d) of second round of counselling is relevant which
reads as under :-

“2. For private Medical/Dental Colleges, second round of

Counselling will be done for vacant seat of first round of
counselling. All eligible candidates who have not been
allotted any seat in the first round of counselling, will
be considered eligible in the second round of
counselling.”

1. Important information to instructions for online counselling, 2013 issued
on 26.6.2013, which is at page 18 of Annexure P/11 is relevant which reads
asunder :-

“Important Information

Directorate Medical Education has not received All India
Merit List of NEET PG 2013 and M.P. State and All India
Merit list of NEET MDS 2013 till date. Hence the
instructions for Online counselling 2013 for private
Medical Colleges and Government and Private Dental
Colleges will be issued later separately.

Candidates are advised to register themselves for
Private Medical Colleges and Government and Private
Dental Colleges seats separately on the dates specified
in the counselling programme.

12. On 12.7.2013 Director Medical Education, Bhopal issued important
notice regarding up-gradation for MD/MS & MDS in private Medical/Dental

(L
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Colleges, which reads as under :-

“On the request of students and availability of
unfilled seats in the reserved category in private colleges
it has been decided to provide chance of upgradation for
the students allotted seats in the first round of online
counselling in private Medical/Dental colleges, on the line
of upgradation option given in the government colleges.

Only those candidates who are allotied seats in
the first round of counselling and have joined in the
allotted college will be eligible for upgradation options
for the second round of counselling. If the candidate has
been allotted a seat and does not take admission on the
allotted seat he/she will not be eligible for the upgradation
as well as for second round of counselling.

In case a seat is allotted through upgradation in
the second round of counselling, the candidate has to join
the upgraded option and His/Her earlier allotted seat shall
be cancelled automatically and will be allotted to other
eligible candidate as per merit.

10% of the Tuitio(sic;Tuition) fee of the upgraded
candidate will be deducted as a processing fee, by the
college and remaining amount of tuition and other fees -
shdll be refunded in case the institution is clanged in
upgradation process.

If the candidate is not interested in upgradation
or change of the seat allotted to him/her in the first round
of counselling, He/She can give satisfied option and He/
She has to take admission on the allotted seat and such
candidate shall not be eligible to parnczpate in the second
round of counselling. ” : :

13. The first round of counselling was held be:cween 27.6.2013 to
18.7.2013, the petitioner as well as respondent No.5 had not been secured/
allotted any seats. The second round of counselling was started w.e.f.
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27.7.2013 and the last date of second round counselling was 31.7.2013. In
the second round of counselling on 29.7.2013 the petitioner had allotted a
seat in the 'Periodontics’ subject at Modern Dental College, Indore and the
respondent No.5 had been allotted seat in the subject of 'Periodontics' in the
Rishiraj Dental College, Bhopal, as per their All India ranks and the choice
given at the time of online counselling.

14.  According to Clause (e) of online allotment instructions (C) the
candidate has to take admission in the course and college allotted to him/her,
and ifhe/she fails to take admission then he/she will not be eligible for the next
round of counselling. It is 50 prescribed that allotted seat may not be kept
vacant in case the candidate who has been allotted that seat opts for upgradation
in the next round of counselling then the next candidate in the waiting list may
be allotted that seat and that seat may not be kept vacant and may be filled

up.

15.  Itisnotindispute that petitioner has participated in second round of
counselling dated 29.7.2013, wherein petitioner has been allotted the seat in
the subject of 'Periodontics' in the Modern Dental College, Indore, but
petitioner had not taken admission in the aforementioned college, i.e., to say
that the petitioner did not complete the admission process. She opted for the
up-gradation in the second round of counselling and, therefore, she gave up
her seat which has been allotted to her in second round of counselling on
29.7.2013. The respondent No.5 also participated in the second round of
counselling dated 29.7.2013 wherein she was allotted the seat in the subject
of 'Periodontics’ in the Rishiraj Dental College, Bhopal. She had taken thé
admission and also opted for upgradation, as per instructions dated 26.6.2013
.and amended instructions dated 12.7.2013.

16.  As per the directions of the Hon'ble Supreme Court only first and
second counselling is permissible and, therefore, the Director Medical Education
framed instructions under Rule 13 (1) of the Rules of 2013, for first and second
counselling only. Second round of counseling should be final counselling and
third counselling is not contemplated or permitted under the entire process of
selection/grant of admission to these professional courses. If any seats remained
vacant after first and second counselling or surrender from All India quota
they should be positively allotted and admission granted strictly as per merit
by 15th September of relevant order and not by holding an extent counselling.

ity
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The remaining time will be limited to the filing up of the vacant seats resulting
from exceptional circumstancesor surrender of seats. All the candidates should -
join the academic courses by 30th September, 2013 of the Academic year. *

17.  On 31st August, 2013; the respondent No.1 — State has filed an
application for directions before the Supreme Court vide Annexure P/7 in
pending W.P. (Civil No.433/2013) on the ground that for the academic session
2013-14 out of 50% State quota seats in private medical and dental colleges
for Post Graduate Medical Courses are still remained vacant and in view of
the vacancy arising out of State quota in private medical and dental colleges
for Post Graduate Medical and Dental Courses, the State may be permitted
to fill these vacant seats up to 30th September, 2013. Considering the fact
that large number of Post Graduate Seats in the State quota remained unfilled
the Hon'ble Supreme Court extended the time till 25th September, 2013 for
filling up the vacant seats in MD/MS & MDS through State quota by order
dated 9.9.2013 Annexure P/8. The application was allowed on the ground
that large number of meritorious students are waiting to get admission to ﬂllS
post graduate seats.

18. In pursuance to the Hon'ble Supreme Court order dated 9.9.2013,
the respondent No.2 issued counselling programme for Post Graduate /
Diploma Course of State Government quota seats in private medical colleges
on 17.9.2013. As per Schedule for online counselling in Private Medical /
Dental colleges, the declaration of seat allotment will be done as per the choices
filled by the candidates in the previous rounds of online counselling. Relevant
pard of counselling programme reads as under ;- =~

N0.3099/PG/4/DME/2013 Date 17/09/2013
Counselling Programme for P.G. Degree/Diploma Co_urses

on State Government Quota Seats in Private Medical /Dental

Colleges of Madhya Pradesh

19. As per Hon'ble Supreme Court order, the final round of Counselling
for P.G, Degree/Diploma Courses on State Government Quota Seats in Private
Medical /Dental Colleges of Madhya Pradesh is go 1ng to be held online/Off-
line as per schedule given below:- -
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Schedule for On-line Counseling °

Sr.No.| Subject ’ Date & time Days -

1 Declaration of seat On 18/09/2013 01 days
Allotment*

2 Admission at the allotted | On 18/09/2013 04 days

Medical/Dental College & | From 10.30 AM till
verification of Original 21/09/2013 up to
documents 5.00 PM

*Seat Allotment will be done as per the choice filled by the
candidates in the previous rounds of online counselling.

20.  The said counselling programme dated 17.9.2013 appended with
important instructions for candidates. As per note only registered candidates
will be eligible to participate as per the eligibility criteria on third final counselling.
Clause 2 and 3 of instructions dated 17.9.2013 are relevant which read as
under :-

“(2) Prevzously registered candidates will only be ellgzble
fo participate in the counselling,

(3) Candidate who have given satisfied option in the earlier
rounds of counselling and taken admission on the allotted
seats are not eligible to participate in these rounds of
counsel!mg

21. ‘The petitioner opted for up-gradation and as per instructions No.2
and 3 of final round of counselling dated 17th September, 2013, petitioner is
more meritorious and eligible for the allotment of seat at Shree Aurobindo
Dental College, Indore in “Conservative Dentistry” subject, but the same has
not been allotted to her and was allotted to respondent No.5 on 18.9.2013.

22.  Shechallenged the said action by filling writ petition on 19.9.2013, on
the ground that as per instructions issued on 26.6.2013 under Rule 13 (1) of
2013 Rules and further instructions issued on 17.9.2013 by the Director
Medical Education the criteria for selection has to be merit alone and she
being more meritorious thus, afore mentioned seat has to be allotted to her.
The allotment of seat to respondent No.5 is contrary to law laid down by the
Apex Court as well as Rule 11 of the Rules 0f 2013 and guidelines framed

(n

-
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there under.

23.  The stand of the respondent No.5 is that instructions dated 26.6.2013
has been modified by the Director of Medical Education with regard to up-
gradation on 12.7.2013, mentioning therein that in private colleges, it has
been decided to provide chance of up-gradation to only those candidates
who are allotted seat and had taken admissions in the colleges, but if the
candidate is allotted seat and does not take admission on the allotted seat, he -
will not be eligible for the up-gradation as well as for participating in the second
round of counselling.

24.  The pleaofthe respondent No.5 is that in pursuance to the important
information, the Director Medical Education issued important instructions on
12.7.2013. As per instruction dated 12.7.2013 she opted for up-gradation'in
the second round of counselling and also taken admission in allotted college
therefore, she was found eligible on 18.9.2013 in the third round of counselling,
as per instructions (dated 12.7.2013) issued by DME with this regard and
after participating in counselling she was allotted new college and subject ie,
Shree Aurobindo Dental College, Indore for “Conservative Dentistry” vide
allotment letter dated 18.9.2013, there after DME had issued slip on 29.9.2013
for being admitted at Shree Aurobindo Dental College, Indore, after cancelling
the allotted seat at the previous college. Pursuance to issuance of admission
slip respondent No.5 had taken the admission in new college by depositing
the requisite fees on 20.9.2013. )

25.  Itisalso submitted by the respondent No.5 that the instructions issued

~-on 12.7.2013 by the DME provides for upgradation wherein, it has been

mentioned that if in case a seat is allotted through up-gradation in the second
round of counselling the candidate has to join the upgraded option else the
earlier allotted seat shall be cancelled automatically and will be allotted to
other eligible candidates as per merit and the 10% of the Tuition fee of the
upgraded candidate will be deducted as a processing fee, by the college and
remaining amount of tuition and other fees shall be refunded in case the-
institution is changed in-upgradation process. It is further submitted that the
petitioner was allotted seat in the second round of counselling which was held
on 27.7.2013 in 'Periodontics', but she had not taken admission in allotted
College within the stipulated time period by depositing the prescribed fees
and, therefore, as per institutions issned on 26.6.2013 and 12.7.2013, she
has been rightly denied the seat in question because she had not taken admission
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in the afore mentioned college and did not obtained the printed admission
cards nor she deposited fees and original documents, the up-gradation was
not permissible as per the programme of online counselling and she has been
rightly denied seat in question in the counselling, which was held on 18.9.2013
and prayed for dismissal of the writ petition.

26.  The respondents No.1 and 2 filed tHeir return supported with the
affidavit of Director, Medical Education, Bhopal. It has not been disputed by
the State that petitioner is more meritorious then the respondent No.5. It is
also not disputed that petitioner and respondent No.5 have participated in the
first round of counselling, but no seat has been allotted to them and then they
participated in second round of counselling on 29.7.2013, wherein petitioner
as well as respondent No.5 were allotted seats in the subject
“PEDODONTICS” in the Modern Dental College, Indore and Rishiraj

College of Dental Science, Bhopal, respectively. The petitioner inspite of
allotment of seat in the second round of counselling opted for up-gradation,
but as her admission was not completed in the allotted seat, therefore, computer
program did not accept her request for up-gradation, therefore, the petitioner
was not eligible to participate in the next round of counselling and as such she
was out of race. The stand of the State that petitioner was participated in the
second round of counselling though she had opted for up-gradation through
online, but no seat was allotted to her as per computer sheet dated 29.9.2013

Annexure R/2-3. In respect of respondent No.5, the stand is that in second
round of counselling she was allotted seat in the subject of 'Periodontics' in
the Rishiraj Dental College, Bhopal, she had taken admission and also opted
for up-gradatjon and, therefore, she has been allotted the seat in the subject
of “Conservative Dentistry” Hospital at Shree Aurobindo Dental College,
Indore, in the counselling dated 18.9.2013, which has been held as per the
directions of the Hon'ble Supreme Court in Civil Appeal No.433/2013 in the
case of Dr. Fraz Naseem & Ors v/s. Union of India & Ors. 1t is also stated
that only one seat was available in the subject of “Conservative Dentistry” in
Shree Aurobindo Dental College, Indore, which has been reverted back as
any candidate might have left that seat.

27.  Asperthe stand of the respondents No.1 and 2 the petitioner had not
taken admission on the allotted seat and, therefore, on 18.9.2013 no seat has
been allotted to her. When we asked certain queries from Dr. Nirbhay
Shrivastava, Director Medical Education — respondent No.2 who was present
in person, he very categorically stated that for 18.9.2013 counselling no further

.
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application is required to bé filled and up-gradation of the petitioner was
there. She also gave her choice for up-gradation in the second round of
counselling at the time of allotment of seat in the subject of 'Periodontics' in
the Modern Dental College, Indore. He also admitted that on 18.9.2013, she
clicked to find out her status about the upgradation, but as she had not taken
the admission on allotted seat, therefore, the computer programme did not
accept her request for upgradation. He admitted that petitioner opted for
upgradation and was eligible to participate in the third round of counselling,
which was held on 18.9.2013 in pursuance to the order passed by the Hon'ble
Supreme Court on 9.9.2013.

28.  Shri Sumeet Samvatsar, learned counsel for the respondent No.3
submitted that admission has been granted to the respondent No.5 provisionally
subject to the final outcome of this writ petition. He also filed admission slip
along with undertaking furnished by the respondent No.5 wherein, she admitted
that she has been granted admission provisionally during the pendency of the
writ petition.

29.  TherespondentsNo.5 is solely relying on the instructions issued
by the respondent No.2 on 12.7.2013. If we read the instructions along
with the Clause (d) and (a) of the online allotment instructions, we are of
the view that the same will be applicable to those candidates only who
are allotted seats in the first round of counselling. If they joined in the
allotted college, they will be eligible for the up-gradation option for the
second round of counselling. In the case in hand, no seats were allotted
to the petitioner and respondent Nq.5 in the first round of counselling.
They have been allotted the seat in'the second round of counselling on
29.7.2013. Thus, the respondent No.5 will not get any benefit on the
basis of instructions dated 12.7.2013. The reply of the Director of Medical
Education on this issue is silent. The respondent No.2 in his reply has not
stated anything about instruction dated 12.7.2013 as is evident from para
8 of the reply. As per Rule 11 of the Rules of 2013, the allotment of seat
to the eligible candidates will be done on merit cum option basis. The
instructions issued on 26.6.2013 and 12.7.2013 nowhere provides that
they will be applicable in the third round of counselling because as per
the law laid down by the Apex Court from time to time third round
counselling is not permitted. The second round counselling is final round
counselling. In the present case, the Hon'ble Supreme Court by order
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dated 9.9.2013, considering the fact that there are 29 vacant seats in the
MD/MS course and 8.vacant seats in MDS course in the State of.quota
in varius private colleges in the State of Madhya Pradesh and, therefore,
extended the time for filling up the aforesaid vacant seats in MD/MS and
MDS through State quota till September 25, 2013. The Hon'ble Supreme
Court while passing the order also observed that large number of

meritorious students are awaiting to get the admissions to those Post

Graduate Seats. Thus, the contention of the learned counsel for the
respondents No.1,2 and 5 has no force.

30. The Apex Court in the case of Asha v/s. PT. B.D. Sharma
University of Health Science & Ors, reported as (2012) 7 SCC 389
held that the criteria for selection has to be merit alone. In fact, merit,
fairness and transparency are the ethos of the process for admission to
such courses. It will be travesty of the scheme formulated by this Court
and duly notified by the states, if the Rule of Merit is defeated by
inefficiency, inaccuracy or improper methods of admission. There cannot
be any circumstance where the Rule of merit can be compromised . The
Apex Court also held that merit alone is the criteria for such admission
and circumvention of merit is not only impermissible but is also abuse of
the process of law . The Hon'ble Supreme Court also observed in para
24 that it is one of their primary obligations of the authority to see that a
candidate of a higher merit is not denied seat to the appropriate course
and college, as per his preference. No doubt the process of admission is
a cumbersome task for the authorities but that per se cannot be a ground
for compromising merit. The authorities concerned are expected to perform
certain functions, which may performed in a fair and proper manner, ie.,
strictly in consonance with the relevant rules and regulations .

31.  This Court cannot ignore the fact that these admissions relate to
professional courses and entire life of the student depends upon his admission
to a particular course. Every candidate of higher merit would always aspire
admission to the course which is more promising. Thus, we are of the view
that the allotment of seat would be made according to the merit and preference
exercised by the candidates at the time of counselling. Undoubtedly, any
candidate would prefer course of given the high-competitiveness in the present
times, where on a fraction of a mark, the admission to course could vary.
Higher the competition, greater is the duty on the part of the concerned
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authorities to act with utmost caution to ensure transparency and fairness.

32.  Theréspondent No.5 had taken admission in the second round of
counselling and there is no provision, which permit her for her up-gradation,
the learned authority granted admission to her, contrary to Rules 0of2013 and
instructions whereas, as per Clause 2 of the instructions dated 17.9.2013,
the previously registered candidates will only be eligible to participate in the
counselling. As per Clause 3 of instructions dated 17.9.2013, the candidates
who have given satisfied option in the earlier round of counselling and taken
admission on the allotted seat are not eligible to participate in these rounds of
the counselling.

33.  The case of the petitioner is entirely different from the case of the
respondent No.5. The petitioner has not taken admission in the course
and college allotted to her in the second round of counselling and opted
for up-gradation and, therefore, the seat which was allotted to her in the
second round of counselling was allotted to someone else. As per rule 11
of the Rules of 2013, the allotment of seat to the eligible candidates will
be done by online counselling of merit cum option basis. As per Rule 14
(1) of the Rules 0f 2013, the candidate was admitted to a particular subject
and college will not be entitled for any change on any ground. Thus, the
respondent No.5 had been wrongly permitted for up-gradation and
Director of Medical Education contrary to the Rules of 2013 and
instructions dated 17.9.2013, wrongly- allotted the seat to her on
September 18, 2013, relying on the instructions dated July 12, 2013,
which was applicable only in first and second round of counselling and as
per the aforesaid instructions the up-gradation was permissible only-in
the first round of counselling. The instructions dated June 26,2013 and
July 12, 2013 have been issued by the Director, Medical Education, under
Rule 13 (1) of the Rules of 2013. It is settled principle of law that
instructions of Rules has to be in conformity therewith, The instructions
cannot in any way wipe out provision of any rules.

34. _As per instructions dated September 17, 2013, the last date for
admission to the allotted medical college is September 25, 2013 and the
declaration of Iast date for seat allotment is September 20, 2013. Thereafter,
only in exceptional cases of unequivocal cases of discrimination or arbitrariness,
admission may be permissible, but such power may preferably be exercised
by the Court, held by the Apex Court in the matter of Asha v/s. PT. B.D.

|
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Sharma University of Health Science & Ors (Supra).

35.  Inthe present case, the petitioner is not at fault and she pursued her
rights and remedies as expeditiously as possible. The petitioner was a candidate
placed higher in the merit list. There is fault on the part of the authorities and
apparent breach of Rule 11 of the Rules of 2013 in granting admission to
respondent No.5. The career of meritorious youth is at stake. When there is
conflict between the Rules and executive instructions, the Rules will prevail.
Executive instructions cannot be made or given effect il violation of what is
mandated by the Rules.

36.  For the above-mentioned reasons, we quash the admission of
respondent No.5 in the subject of “Conservative Dentistry” dated September
18,2013, in M.D.S. Course at Shree Aurobindo Dental College, Indore and
direct the respondents No.1,2 and 3 to grant admission to the petitioner in the
subject of “Conservative Dentistry” in Shree Aurobindo Dental College, Indore,
forthwith. B

37.  Intheresult, the writ petition is allowed, but without any orders as to
costs.

}’etirion ailowed.
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WRIT PETITION
Before Mr. Justice Sujoy Paul
W.P. No. 6797/2012 (Gwalior) decided on 10 July, 2014

JAGDISH SINGH SANKHWAR : ...Petitioner
Vs. - ) '
ARCHANA ' ...Respondent

A, Hindu Marriage Act (25 of 1955), Section 24 - Second
Wife - Entitlement - Where a woman marries a man with full knowledge
of subsistence of his first marriage, provision of Section 24 would not
apply. (Para 5)
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B. Counstitution - Article 227, Hindu Marriage Act (25 of
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1955); Section 24 - Interim maintenance - Power of Superintendence -
Where the interlocutory order stood merged in the final order passed
by the court below and that final order is upheld by this court - No
justification for interference. - (Para7)

@ 6T — gy 227, R~ FATIE ARIFRT (1955 BT 25), T
24 — Fafy wevLgiyyr — JNEver Y wfed — o9 fad e grRr wilka
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Cases referred :

(2005) 3 SCC 636, (2010) 10 SCC 469, ILR (2013) MP 956,
2002(1) MPWN 239, (2014) 1 SCC 188, (1988) 1 SCC 530.

H K. Shukia, for the petitioner.
Vijay Sundaram, for the respondent.

ORDER

Suioy PavuL, J. :- This petition filed under Article 227 of the
Constitution is directed against the order dated 22.6.2012 (Annexure P-1),
whereby the Court below has accepted the application of the respondent
preferred under Section 24 of Hindu Marriage Act and directed the present
petitioner to pay Rs.3000/- per month as interim maintenance. This is an
admitted fact between the parties that during the pendency of this petition the
Case No. 230A/11 HMA in which interlocutory order Annexure P-1 is passed
is finally decided. Against the said judgment, appeal was filed before this
Court which has already been dismissed.

2. The singular ground of attack of Shri H.K.Shukla is based on
(2005) 3 SCC 636 (Savitaben Somabhai Bhatiya Vs. State of Gujarat

and others), (2010) 10 SCC 469 (D. Velusamy Vs. D. Patchaiammal)

and judgment of this Court in I.L.R. (2013) M.P. 956 (Tarachand
Vishwakarma Vs. Smt. Pushpa Devi Vishwarkama). On the basis of
these judgments, it is urged that the petitioner has a living spouse. His
earlier wife is already living and the marriage tie with her is still intact.
Thus, alleged second marriage with present respondent is a void marriage
and no benefit can be claimed on the basis of the said second marriage,
which is not legal or lawful.
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3. Per contra, Shri Vijay Sundaram, learned counsel for the respondent
relied on 2002(1) MPWN 239 (Mohanlal Vs. Chief Executive Executive
Officer). This is relied upon to submit that the writ petition against the interim
order becomes infructuous on decision of main case by the trial Court. The
interim order stood merged in final order passed by the trial Court.

4. I'have heard the learned counsel for the parties and perused the record.

5. The judgment of this Court in Tarachand (supra) is based on
judgment of Supreme Court in D. Velusamy (supra). However, the Apex
Court in a recent judgment reported in (2014)1 SCC 188 (Badshah Vs.
Urmila Badshah Godse and another) reconsidered the issue regarding
the claim of maintenance arising of out Section 24 of Hindu Marriage Act
in favour of second wife. The Apex Court after considering earlier
judgments of Supreme Court including Savitaben (supra) distinguished
those judgments and opined that the ratio arising out of Yamunabai
Anantrao Adhav Vs. Anantrao Shivram Adhav (1988) 1 SCC 530
and Saivtaben(sic:Savitaben) (supra) would apply only in those cases
where a woman marries a man with full knowledge of subsistence of his
first marriage.

6. In the written statement filed before the Court below (Annexure P-3),
the respondent has specifically pleaded that the present petitioner has

solemnized marriage with respondent by suppressing the fact that he had already -

solemnized marriage earlier. Thus, the present case is covered by the recent
judgment of Supreme Court in the Case of Badshah (supra). The ratio of the
judgments cited by Shri Shukla are considered by Supreme Court in recent
judgment in Badshah (supra). Thus, the said judgments are distinguishable in
the facts and circumstances of the present petition.

7. Apart from this, admittedly, the main case in which Annexure P-1 is

“passed is already dismissed. The said order is affirmed by the High Court.
The interlocutory order Annexure P-1 stood merged in the final order passed
by the Court below. The final order is upheld by this Court. For these cumulative
reasons, I find no justification for interference.

Petition fails and is hereby dismissed. No cost.

Petition dismissed,

nt
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LL.R. {2014] M.P., 2341 -
WRIT PETITION
Before Mr. Justice Sujoy Paul
W.P. No. 8528/2012 (Gwalior) decided on 11 July, 2014

BISMILLA BEE ... Petitioner

Vs. _
ARJUMANAARA & ors. - ...Respondents

Civil Procedure Code (5 of 1908), Order 8 Rule 1 - Written
Statement - Extension of Time - Object is to expedite the hearing and
not to scuttle the same - Provision is a part of procedural law and
directory in nature - Permission cannot be granted as a matter of

routine - Order extending time to file written statement set aside -
Petition allowed. (Paras 7 & 12)
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Cases referred :

2005(4) SCC 480, 2007(6) SCC 420, 2009(3) SCC 513, 2009(1)
MPWN SN 34, 2013(3) SC 594, AIR 1984 SC 38, 2005(6) SCC 344,
(2007) 14 SCC 431, 2014(2) SCC 302,

Abhishek Bhadoriya, for the petitioner.
A.V. Bhardwayj, for the respondents No. 1 to 6.

ORDER

Susoy PauL, J. ;- This petition filed under Article 227 of the
Constitution challenges the order dated 12.10.2011 passed in COS No.73-
A/2011. The Court below by the impugned order allowed the application
dated 28.08.2012 (Annexure P/7) which was filed by the defendants No. 1

to 5 by imposing Rs.500/- as costs and permitted the said defendants to file
their written statements.
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FACTS::-

2. The petitioner instituted a suit for declaration of title and permanent
injunction against the respondent / defendants. It was prayed therein that the
plaintiff be declared as 1/5 share holder in the suit land after partition, Permanent
injunction was also prayed for to restrain the defendants from alienating the
property and from making any interference in joint possession of the plaintiff
over the suit land. The Court below issued notices to the defendants. Defendants
entered appearance before the Court. Out of seven defendants, only defendants
No. 6 and 7 filed their separate written statements. It is submitted by Shri
Abhishek Bhadoriya that defendants No. 2 to 6 are real sisters and are
represented before Court below through a common and single Advocate namely
Shri L.N. Dandotiya. It is urged that said counsel is representing all the
defendants continuously. Copies of order sheets indicating the same are filed
as Annexure P/5.

3 In the said civil suit application filed under Order 39 Rule 1 & 2 C.P.C
was decided in presence of defendants No. 1 to 6 and thereafter evidence of
plaintiff was started and closed in the presence of defendants. Defendants
were given due opportunity of cross-examination. Defendants No. 1 to 6 had
cross-examined the plaintiff and her witnesses through the said counsel Shri
Dandotiya. Copy of document showing said cross-examination is filed a$
Annexure P/6. After closing of the evidence of plaintiff, defendants No. 1to 6
have started leading evidence. The affidavits under Order 18 Rule 4 C.P.C. of
defendants No. 3 and 6 were submitted on 13.03.2012. The defendant No.3
has already been cross-examined and defendant No.6 is yet to be cross-
examined. The grievance of the petitioner is that at this stage an application
under Section 151 C.P.C dated 28.08.2012 was filed on behalf of defendants
No. 1 to 5 seeking permission to file written statement. This application is
Annexure P/7. The petitioner opposed the said application by filing reply
(Annexure P/8).

4. Court below after hearing arguments on this application allowed the
said application and permitted the said defendants to file written statement.
Impugning this order, Shri Bhadoriya submtis that reasons mentioned in the
application (Annexure P/7) cannot be basis for permiiting them to file written
statement at belated stage. He submits that after the amendment in Order 8
Rule 1 C.P.C in the year 2002, in mechanical manner permission to file written
statement cannot be granted at belated stage. He further submits that any
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extension of time can be granted only in exceptional circumstances. It cannot
be done in a routine and mechanical manner, He strenuously contended that
factual backdrop of this matter makes it clear that defendants No. 1 to 5
were fully aware of the pendency of the civil suit. They entered appearance
through a common counsel and therefore, reasons assigned by them in
application Annexure P/7 are unjust, unreasonable and cannot be a ground
for granting time to file written statement. In support of his contention, he
relied on 2005 (4) SCC 480 ( Kailash Vs. Nankhu and Ors.), 2007 (6)
SCC 420 ( R.N. Jadi & Borthers and Others) and 2009 (3) SCC 513
(Mohammad Yusuf Vs. Faij Mohammad & amp, Ors). In addition, he riled
(sicirelied) on two unreported judgments of Delhi High Court on the same
point.

5. Per Contra, Shri A.V: Bhardwaj, learned counsel for the respondents
No. 1 10 6 submits that in view of judgment of Apex Court in Kailash (supra)
itis clear that Order 8 Rule 1 C.P.C is directory in nature. Directory provisions
are made to secure the ends of justice. Procedure and rules made for the said
purpose are hand made of justice. Thus, a liberal view needs to be taken in
such matters. The Court below has not committed any legal error in allowing
the application Annexure P/7. Shri Bhardwaj relied on 2009(1) MPWN SN
34 ( Krishna Bai and others Vs. Arjun Singh and others) and 2013 (3) SC
594 for this purpose. Reliance on AIR 1984 SC 38 (Mohd, Yunus, Petitioner
v. Mohd. Mustaqim and others) was made to contend that even an erroneous
order need not be interfered with in Article 227 proceedings. No other point
is pressed by the parties.

6. I'have heard learned counsel for the parties and perused the record.

7. The order 8 Rule 1 C.P.C was amended with effect from 01.07.2002.

In the statement of object and reasons of said amendment, it is mentioned

that it is introduced “ to reduce delay in disposal of civil cases.” As per new
text of Order 8 Rule 1 C.P.C. it is clear that it is drafted in order to cast
obligation on the defendant to file written statement within 30 days from the
date of service of summons on him and within the extended time falling within
90 days. Object behind substituting order 8 Rule 1 C.P.C. is to curb the
mischief of unscrupulous defendants adopting dilatory tactics, delaying the
disposal of cases much to the chagrin of the plaintiffs and petitioners
approaching the court for quick reliefand also to the serious inconvenience of
the court faced with frequent prayers for adjournments. The object is to
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expedite the hearing and not to scuttle the same. Pausing here for a moment,

itis apt to examine the reasons assigned in the application filed under Section
151 C.P.C (Annexure P/7). It is stated in the said application that erroneously
no opportunity is given by court to defendants No, 1 to 5 to file their written
statements. After deciding the application under Order 39 Rule 1 & 2 C.P.C,
the suit is directly fixed for framing of issues and thereafter for recording of
evidence. On 06.07.2012, the counsel for plaintiff raised objection that
defendants No. 1 to 5 have not filed their written statements and on hearing
that objection record was perused and then defendants came to know that
written statement has not been filed by the defendants No. 1 to 5. On these
grounds, permission was prayed for. The question is Whether the court below
was required to fix the date for the purpose of filing written statement or
whether party was obliged to file written statement on its own after receiving
notices from the court below?

8.  ‘Inthéopinion of this Court, this point is dealt with in Kailash (supra)
by the Apex Court. In para 42 the Apex Court opined that Ordmarlly, the time
“schedule prescribed by Order 8 Rule 1 has to be honoured. The defendant
should be vigilant. No sooner the writ of summons is served on him he should
‘take steps for drafting his defence and filing the written statement on the
appointed date of heating without waiting for the arrival of the date appointed
in the summons for his appearance in the court. The extension of time sought
for by the deferidant from the court whether within 30 days or 90 days, as the
case may be, should not be granted just as a matter of routine and merely for
the asking, more so, when the period of 90 days has expired. The extension
can be only by way of an exception and for reasons assigned by the defendant
and also recorded in writing by the court to its satisfaction. It must be spelled
out that a departure from the time schedule prescribed by Order 8 Rule 1 of
the Code was being allowed to be made because the circumstances were
exceptional, occasioned by reasons beyond the control of the defendant and
such extension was required in the interest of justice, and grave injustice would
be occasioned if the time was not extended. '

9.- A plain reading of the finding in Kailash (supra) makes it clear that the
defendant is obliged to take steps for drafting the defense and filing the written
statement immediately upon receiving the writ of summons. This isnot in dispute
that defendants No. 1 to 5 had received the summons along with other
defendants. It is not their case put forth in Annexure P/7 that either summons

#)
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were not served on them or were served belatedly. Thus, the contention that
Court below had not granted any opportunity to them to file written statement
runs contrary to legal position discussed above. At the cost of- repetition, in
my view whether or not the suit is fixed for filing written statement, it was
obligatory on the part of defendant to take steps and file written statement
without waiting for the arrival of the date appointed in the summons for his
appearance in the court

L]

10.  Inview of aforesaid, I am unable to hold that Court below in any
manner deprived the defendants to file written statement in time. The second
reason assigned in Annexure P/7 is totally untenable. Interestingly and
admittedly, all the defendants were represented by a common counsel. The
said counsel was fully aware as to for which defendants written statement
have been filed and for which respondent he failed to file the same. I wonder,
how this'contention can be advanced that after the objection of plaintiff and
on perusal of the record it was found by defendants No.1 to 5 that written
statement is not filed by them. The counse] for defendants was the best person
to know about factual status of filing of the written statement by the parties.

The Court below after recording the reasons shown in Annexure P/7 held as
under ;-

* Qe RRerfy ¥ 3 i ufiio H01 T 5 B FRT B § U
T8 WY 907 AR @ gty seres w8 w81 @ R 9 €1 gewor
TEyE B Ay e 5 o0 @ WR ) 99 39 geg § aE
mafed 31 2 fooeg Ot ~rrafea  Svauerl o waie gaas o
AR gy G emavas 9 =nfie HYwy gdih gk 21 e
yeoT Y aRReRrt W R 378 57 ufio 0 1 90T 5 & @R
A T AAEA Jaifa a1 151 WL 500 S TReEm W) g9
frder & T Rer frar 9mar @ fF s fraa RS B ufto
B0 1 I 5 AT STqrEGQTar AGvd HY q TEgd P

11.  The core issue is whether reasons assigned by the Court below in
permitting the defendants No. 1 to 5 to file written statement is in accordance
with law? In the opinion of this court, this point is no more res integra. In
Kailash (supra) Apex Court opined as under :-

“(¥) Though Order 8 Rule 1 CPCis a part of procedural law
and hence directory, keeping in view the need for expeditious
trial of civil causes which persuaded Parliament to enact the
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provision in its present form, it is held that ordinarily the time
schedule contained in the provision is to be followed as arule
and departure therefrom would be by way of exception. A
prayer for extension of time made by the defendant shall not

be granted just as a matter of routine and merely for the asking,
more so when the period of 90 days has expired. Extension of
time may be allowed by way of an exception, for reasons to
be assigned by the defendant and also be placed onrecord in
writing. howsoever briefly, by the court on its being satisfied.
Extension of time may be allowed if it is needed to be given for
circumstances which are exceptional, occasioned by reasons
beyond the control of the defendant and grave injustice would
be occasioned if the time was not extended. Costs may be
imposed and affidavit or documents in support of the grounds
pleaded by the defendant for extension of time may be
demanded, depending on the facts and circumstances of a given
case.”

{(Emphasis supplied)

12.  The Apex Court in no uncertain terms made it clear that although Order
8 Rule 1 C.P.C is part of procedural law and directory in nature, the permission
to file written statement cannot be granted as a matter of routine and merely
upon asking. The same view is taken by the Apex Court in 2005 (6) SCC 344
( Salem Advocate Bar Association, T.N. Vs. Union of India). The Apex
court opined that the provision of Order 8 Rule 1 providing for upper limit of
90 days to file written statement is directory. Having said so, we wish to make
it clear that the order extending time to file written statement cannot be made
in routine. The time can be extended only in exceptionally hard cases, While
extending time, it has to be borne in mind that the legislature has fixed the
upper time limit of 90 days. The discretion of the court to extend the time shall
not be so frequently and routinely exercised so as to nullify the period ﬁxed by
Order 8 Rule 1. .

13. In(2007) 6 SCC 420 (R.N. Jadi and Brothers and Ors. Vs. Subhash
Chandra) the Apex Court opined as under:-

15. A dispensation that makes Order 8 Rule 1 directory, leaving
it to the courts to extend the time indiscriminately would tend

Lo
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to defeat the object sought to be achieved by the amendments
to the Code. It is, therefore. necessary to emphasise that the
grant of extension of time beyond 30 days is not automatic,
that it should be exercised with caution and for adequate
reasons and that an extension of time bevond 90 davs of the

service of summons must be granted only based on a clear

satisfaction of the justification for granting such extension, the
court being conscious of the fact that even the power of the

court for extension inhering in Section 148 of the Code, has
also been restricted by the legislature. It would be proper to
encourage the beliefin litigants that the imperative of Order 8
Rule 1 must be adhered to and that only in rare and exceptional
cases, will the breach thereof will be condoned. Such an
approach by courts alone can carry forward the legislative
intent of avoiding delays or at least in curtailing the delays in
the disposal of suits filed in courts. The lament of Lord Denning
in dllen v. Sir Alfred McAlpine & Sons reported in (1968) 2
QB 229 that law’s delays have been intolerable and last so
long as to turn justice sour, is true of our legal system as well.
Should that state of affairs continue for all times?

14. In (2007) 14 SCC 431 ( Aditya Hotels (P) Ltd. Vs. Bombay

Swadeshi Stores) the Apex Court opined that the extension of time can be

granted by way of exception and for reasons to be recorded in writing. It is

important to note that Apex Court opined that in no case the defendants be
permitted to seek extension of time when there is laxity or gross negligence
on the part of the defendant or his counsel. In the present case there is laxity
or gross negligence on the part of defendants No. 1 to 5 or his counsel.
Judgment of Kailash (supra) is again considered in 2014(2) SCC 302
( Sandeep Thapar Vs. SME Technologies (P) Ltd,). In the opinion of this
Court, the reasons assigned in Annexure P/7 cannot be treated as exceptional
or justifiable reasons. The finding of the court below reproduced in para 10
above shows that trial court has found that there is laxity on the part of
defendants No. 1 to 5. No exceptional or special reasons are recorded by
the court below while granting opportunity to file written statements. This
runs contrary to settled legal position. On the basis of reasons assigned,
permission cannot be granted. The impugned order shows that Court has
mechanically granted the permission much after 90 days. -
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15.  Although ShriA.V, Bhardwaj stated that the procedural law is handmade
of justice and lenient view need to be taken, it is suffice to say that this aspect
is dealt with in Kailash (supra) by Supreme Court ( para 28 to 31). After
considering those judgments, the Apex Court opined that the time to file reply
cannot be granted as a matter of routine or merely on asking. This view is
constantly followed in other judgments mentioned above.

16.  On the basis of aforesaid, in my view, the Court below has legally
erred in allowing the application Annexure P/7. The impugned order dated
12.10.2011 is accordingly set aside. Application Annexure P/7 is rejected.
Petition is allowed. No Costs.

Petition allowed.

LL.R. [2014] M.P., 2348
WRIT PETITION
Before Mr. Justice Sujoy Paul
W.P. No. 5903/2012 (Gwalior) decided on 11 July, 2014

DATARAM SINGH & ors. . ...Petitioners
Vs.
BRINDAWAN SINGH & ors. ...Respondents

A. Constitution - Article 227 - Power of Superintendence
- Held - The basic purpose of exercising the said jurisdiction is to
keep the courts below within the bounds of their authority - Interference
can be made sparingly for the said purpose and not for correcting error
of facts and law in a routine manner. (Para 11)
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B, Civil Procedure Code (5-of 1908), Order 2 Rule 2 - Second
Counter Claim - Court had directed to remove defects in the first
_counter claim - First counter claim was withdrawn and second counter
claim was filed - Held - In view of direction given by Court to remove
defects, second counter claim has implied permission of Court- Res-
judicata also does not apply. (Para 9)
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Cases referred :

AIR 1955 SC 425, 1975 (1) SCC 774, (1976) 1 SCC 719, (1984)
3 SCC 46, (2005) 4 SCC 480, (2010) 8 SCC 329.

N.K. Gupta, for the petitioners.
Harish Dixit, for the respondent No.1.

ORDER

Susoy PauL, J. :- Parties are in loggerhead on the same issue before this
Court for the second time. The petitioners/plaintiffs filed a suit for declaration and:
permanent injunction. In the said suit, the respondent No.1 filed a fresh counter
claim on 23.12.2005 and on the same date withdrew his earlier counter claim.
The court below permitted the defendant to file second counter claim. Against the
order dated 19.1.2006, whereby second counter claim was permitted to be filed,
the present petitioners filed WP No.1940/2006. The order of trial court permitting
the defendant to file second counter claim was challenged on the ground that the.
plaintiffs' objection was not taken into account and considered by the trial court.
This Court allowed the petition on 5.4.2007 and opined that the petitioners raised
a specific objection that counter claim was not maintainable in view of Order 11
Rules2 and 3 and Order 23 Rule 1 (4) CPC. The trial court erred in not considering
the said objection. The matter was remitted back to the trial court to decide the
said application afresh keeping in view the observation made by this Court in WP
No. 1940/2006.

2. The parties again advanced arguments on application filed under Order
7 Rule 11 CPC. By impugned order dated 9.7.2012, the said appl:catlon is
rejected and counter claim is permitted to be filed.

3. Shri N.K.Gupta, learned counsel for the petitioners submits that the
counter claim needs to be treated as a plaint in view of Order 8 Rule 6-A(2)
CPC. By placing reliance on Order 2 Rule 2 CPC, it is submitted that the
defendants’ second counter claim is hit by principle of res judicata. Lastly, it
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is submitted that as per Order 23 Rule 1 (3) and (4), the court below has
erred in permitting the defendants to file second counter claim. He submits
that in absence of permission to file second claim at the time of withdrawal of
first claim, filing of second claim was impermissible.

4, Per Contra, Shri Harish Dixit, learned counsel for the respondent No.1
supported the order passed by the court below. By drawing attention on the
order sheets, Annexure P-2, it is submitted that the first counter claim had
certain defects. The names of parties were not properly mentioned and,
therefore, the trial court on 7.11.2005 directed the defendants to correct the
same. In turn, on 23.12.2005, a proper counter claim with correct details was
filed. After filing the second counter claim, earlier claim was not pressed on
the same date. In this situation, Shri Dixit submits that Order 23 Rule 1 CPC
has no application. No other point is pressed by the parties.

5. T have heard learned counsel for the parties and perused the record.

6. In the impugned order, the court below has recorded that on
1.11.2005, the defendant was directed to furnish complete details of the parties
which must include the father's name and address etc. In turn, the defendant
filed a new counter claim on 23.12.2005 and withdrew/ not pressed his earlier
counter claim. The court below opined that in the aforesaid circumstances, it
is clear that the second counter claim was filed pursuant to the directions of

the court and, therefore, it cannot be assumed that second counter claim cannot
be filed.

7. The order sheet dated 23.12.2005, Annexure P-2, shows that a fresh
counter claim was filed by the defendants and copy thereof was supplied to
the plaintiffs. Lateron, on the same day, the first counter claim was rejected as
not pressed. Shri Gupta has not disputed the finding of court below inasmuch
as it is recorded that the court below itself directed on 7.11.2005 to correct
the counter claim. The defendants thought it proper to file a duly typed
newcounter claim containing correct details of the parties. Thus, the second
counter claim is in fact filed pursuant to the directions of the court dated
7.11.2005.

8. Order 23 Rule I (3) and (4) CPC reads as under :-
“Order 23 Rule 1 (3) - Where the Court is satisfied, --

(a) that a suit must fail by reason of some formal
defect, or

!
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(b) that there are sufficient grounds for allowing
the plaintiff to institute a fresh suit for the
subject-matter of a suit or part of a claim.

It may, on such terms as it thinks fit, grant the plaintiff
permission to withdraw from such suit or such part of the
claim with liberty to institute a fresh suit in respect of the
subject-matter of such suit or such part of the claim.

(4)  Where the plaintiff--

(a) abandons any suit or part of claim under sub-rule
(1), or

(b) withdraws from a suit or part of a claim without the
permission referred to in sub-rule (3),

he shall be liable for such costs as the Court may award
and shall be precluded from instituting any fresh suit in
respect of such subject-matter or such part of the claim.”

9. No doubt, normally grant of permission to the plaintiffto withdraw from
the suit is necessary. The liberty is also required to be given to institute another
suit. However, in the peculiar facts of this case, it is clear that the second counter
claim is filed to meet the direction of the court dated 7.11.2005. Thus, in this
peculiar situation, it can be assumed that the second counter claim has an implied
permission of the Court. In other words, the second counter claim is filed in order
to remove the defects directed to be removed by court order dated 7.11.2005.
Thus, in the peculiar facts of this case, it cannot be said that the court below has
taken any incorrect view. The court below has also held that in the first counter
claim, the names of parties were not properly described and, therefore, second
counter claim was filed. Thus, neither principle of res judicata is attracted nor
second counter claim is hit by Order 2 Rules 2 and 3 CPC.

10.  Inthe opinion of this Court, the court below has taken a view to advance
the cause of justice and did not permit itself to be strangulated by hyper-
technicalities. This is settled in law that all the rules of procedure are the handmaid
of justice. The Apex Court in AIR 1955 SC 425 (Sangram Singh v. Election
Tribunal, Kotah) opined that A code of procedure must be regarded as such. It
is “procedure”, something designed to facilitate justice and further its ends: nota
penal enactment for punishment and penalties; not a thing designed to trip people
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up. Too technical a construction of sections that leaves no room for reasonable
elasticity of interpretation should therefore be guarded against. The Apex Courtin
1975 (1) SCC 774 (Sushil Kumar Senv. State of Bihar) opined that the mortality
of justice at the hands of law troubles a judge's conscience and points an angry
interrogation at the law reformer. The processual law so dominates in certain
systems as to overpower substantive rights and substantial justice. The humanist
tule that procedure should be the handmaid, not the mistress, of legal justice compels
consideration of vesting a residuary power in judges to act ex debito justitiae
where the tragic sequel otherwise would be wholly inequitable. Justice is the goal
of jurisprudence — processual, asmuch as substantive. In (1976) 1 SCC 719
- (State of Punjab v. Shamlal Murari), the Apex Court held that processual law is
not to be a tyrant but a servant, not an obstruction but an aid to justice. Procedural
prescriptions are the handmaid and not the mistress, a lubricant, not a resistant in
the administration of justice. In (1984) 3 SCC 46 (Ghanshyam Dass v. Dominion
of India) the Apex Court reiterated the need for interpreting a part of the adjective

law dealing with procedure alone in such 2 manner as to subserve and advance ot

the cause of justice rather than to defeat it as all the laws of procedure are based
on this principle. In (2005) 4 SCC 480 (Kailash vs. Nanhku and others) the
Apex Court held that the provisions of CPC or any other procedural enactment
ought not to be construed in a manner which would leave the court helpless to
meet extraordinary situations in the ends of justice.

11.  Inthelight of aforesaid judgments, in the opinion of this Court, the court
below has passed the impugned order in accordance with law in order to serve
the cause of justice. The scope of interference under Article 227 of the Constitution
is limited. Interference can be made if order is shown to be passed by a Court
having nojurisdiction, it suffers from manifest procedural impropriety or perversity.
Even an erroneous order is not required to be corrected in these proceedings
under Article 227 of the Constitution. The basic purpose of exercising the said
jurisdiction is to keep the courts below within the bounds of their authonty
Interference can be made sparingly for the said purpose and not for correcting
error of facts and law in a routine manner. Another view is possible, is not a
ground for interference. This view is taken in Shalini Shyam Shetty and another
Vs. Rajendra Shankar Patil reported in (2010) 8 SCC 329.

12.  Inthe presentcase, there is no ingredient on which interference can
be made. Petition fails and is hereby dismissed. No cost.

- Petition dismissed.
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WRIT PETITION
Before Mr. Justice Sujoy Paul
W.P. No. 4056/2014 (Gwalior) decided on 14 July, 2014

HOTELADITYAZ LIMITED ...Petitioner
Vs. .
MADHYAPRADESHKSHETRAVIDYUT

VITRAN CO. LTD. & ors. ...Respondents

A.  Constitution - Article 226 - Writ Jurisdiction - Held -
Highly disputed questions of fact cannot be adjudicated in a writ petition.

(Para 25)
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B. Electricity Act (36 of 2003), Sections 126 & 135 -
Investigation and Enforcement - Provision u/s 126 & 135 operates in
different field - Theft is governed by Section 135 and not 126 - Petition
dismissed. : (Para17)
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Cases referred :

1988 JLJ 110, 1982 MPLJ 623, 1992(2) MPWN 277, 1988 JLJ
450, Civil Appeal No. 4023/2014 decided on 26.03.2014, (2012) 2 SCC
108, 1993 MPLJ 901, (2000) 4 SCC 285, (1995) 2 SCC 570, 2011(3)
MPHT 479.

D.K. Katare with M.B. Mangal, for the petitioner.
Vivek Jain, for the respondents.

ORDER

Sujoy PauL, J. :~ This petition filed under Article 226 of the
Constitution challenges the supplementary electricity bill dated 1.7.2014
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(Annexure P/1), the Panchnama (Annexure P/2) and the interim assessment
of tariff (Annexure P/3).

2, The facts as canvassed by Shri D.K Katare, learned counsel for the
petitioner are that petitioner Hotel Adityas Ltd., is aregistered company under
the Companies Act, 1956. The petitioner obtained high tension connection of
300 KV through service connection. The petitioner is paying monthly electricity
bill regularly. It is stated that while giving high tension connection of 300 KV
to the hotel, the service meter is installed on the electric poll, which is near to
the outer gate of hotel premises. It is situated in an open space and is near
about 70 ft. away from the hotel premises. The height of electric poll is 20 ft.
and it is on the public place, not approachable by particular individual. For
installation and providing supply of high tension connection of 300 KV, it is
essential to install the CT/PT Box. This box is installed at the height of 20 ft.
and isattached with high tension line 0f 33 KV, It is submitted that the box is
covered and sealed by the respondent-authorities, which cannot be approached
by any individual except the expert authorities of respondent-company. It is
the case of the petitioner that before approaching the CT/PT Box, 33 KV line
needs to be shut down with the prior permission of Superintending Engineer.
The CT/PT box was sealed by officials of the respondents. The respondents
used to conduct regular inspection of the hotel. A MR report is submitted by
the team of respondent-company. The latest MR reports for the months of
May and June, 2014 are filed as Annexures P/S and P/6. Relying on Annexures
P/5 and P/6, it is contended that on the date of inspection, i.c., 1.5.2014 and
1.6.2014, no defictency or fault was found which clearly demonstrates that
there was no tampering in the service line or in CT/PT box. In addition, it is
urged that annual inspections by higher authority of department were conducted
and during these inspections also no fault was found in the premises. It is
submitted that annual inspection report is not supplied to the petitioner.

3. Shri D.K.Katare, learned counsel for the petitioner has taken pains to
submit that the documents Annexure R/5, dated 9.7.201 3, 20.6.2014,
12.8.2011 and 24.4.2013 show that the sealing arrangement was found as
“same”. There are two heads in these documents, namely, HT meter checking/
testing proforma. The heads are “as found” and “as provided”. Shri Katare
submnits that against the heading “as found”, the team has given the finding that
“it was same as provided”. If continuously till 20.6.2014 (Annexure R/6)
everything is found “same as provided™, it is clear that there is some malicious

.
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act because of which it is alleged by the respondents that there is some
tampering in the secondary box of CT/PT unit. In addition, it is submitted that
one Shri Nitin Manglik, Divisional Engineer of respondent-department organized
a party in the petitioner hotel on 1.5.2013. There was some quarrel between
‘Shri Manglik and the staff of hotel. Said Shri Manglik lodged a complaint
before Consumer Forum, which was ultimately rejected by Forum on
13.9.2013. Shri Katare submits that Shri Manglik had threatened the
employees of hotel that the hotel will have to face consequences for the said
incident. It is submitted that the impugned documents are outcome of the said
incident and an example of vengeance of Shri Manglik.

4. It is urged that on 30.6.2014, a Panchnama was allegedly prepared
and on the next day, i.e. on 1.7.2014, the General Manager of the hotel was
called in the office of the respondents. His signatures were obtained and copy
of supplementary bill (Annexure P/1) was furnished to him. Thereafter, the
petitioner submitted representation (Annexure P/8) for furnishing copy of MR
report, annual report and documents on which signatures of Manager of
petitioner company were obtained. Thereafter, the petitioner submitted another
detailed representation dated 5.7.2014 stating that the whole action is based
on malafide and ulterior motive to harm the petitioner.

5. Shri Katare further submits that on the date of inspection/raid, CT/
PT box was not removed in the presence of any employee of the petitioner
company. Shri Katare assailed the action on the grounds that the inspection
report filed with the return makes it clear that everything was found in order.
It was duly certified and, therefore, the whole action is per se illegal and
malafide; the CT/PT box cannot be tampered by the petitioner. It is connected
with 33 KV line. Unless the said line is shut down, nobody can approach the
CT/PT box. The line can be shut down only by respondents and, therefore,
the act of tampering in CT/PT box cannot be atfributed to the petitioner. It is
urged that there is no assessment by the electrical inspector and, therefore,
the figure arrived at in supplementary bill, Annexure P-1, is bad in law. Reliance
is placed on Clause 10.2.3.2 of M.P.Electricity Supply Code, 2014 (for
brevity, the 'Code"). It is further submitted that the determination of the figure
in Annexure P-1 is arbitrary and runs contrary to clause 10.2.3.2 of the Code.
Itisurged that the allegation of tampering in CT/PT box or breaking of the
seal can be ascertained only after examination of CT/PT box by the laboratory.
Before undertaking aforesaid exercise of examination by laboratory, the
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assessment and imposition of a bill to the tune of Rs. 1,11,30,271. 33 paise is
wholly arbitrary and impermissible. It is further submitted that the action of
the respondents runs contrary to Section 126 of the Electricity Act, 2003 (for
brevity, the 'Act’) and clause 9.1.1 of the Code. Shri Katare submits that
along with the return, the respondents have filed the document dated 9.7.2014
(Annexure R/1), whereby petitioner's representation dated 5.7.2014 is
rejected. This runs contrary to Section 126(3) of the Act.

¢

6. Lastly, it is urged that the petitioner has a right to run business and
carn livelihood. This fundamental right flowing from Article 19(1)(g) of the
Constitution is taken away by disconnecting the electricity supply since
30.6.2014. This seriously affects the business and livelihood of the employees
dependent on the company. It is submitted that unless the petitioner is found
guilty by a court of competent jurisdiction, the electricity supply cannot be
disconnected. Shri Katare in support of his contentions relied on the judgments
of Supreme Court, reported in 1988 JLJ 110 (M. P. Electricity Board & others
vs..Smt. Basanti Bai). He also relied on 1982 MPLJ 623 (Hamidullah Khan
vs. The Chairman, Madhya Pradesh Electricity Board and others). These
judgments are relied on to bolster the contention that without referring the
matter about correctness of recording of consumption by meter by electrical
inspector, the action of Board in deciding that the meter was incorrect, is bad
in law. He also relied on 1992 (2) MPWN 277 (Hotel Utsav (M/s) v.
M PE.B.). He also relied on 1988 JLJ 450 (Maina Swamy (Smt.} v. State
of MP and others). It is submitted that the dispute, which is of highly technical
nature, must be decided by technical authority/ electrical inspector.

7.. On the other hand, Shri Vivek Jain, learned counsel for the respondents
'submits that the CT/PT box and meter was installed inside the main gate of
hotel premises on a structure.of about 23 ft. height. The installation was in
such a manner that 33 KV line approaches the DP structure and the lines do
not go directly to the meter. As compared to it, low tension connection where
the supply lines directly go to the meter and then to the load, in high tension
connection the lines first go to CT/PT box, which diverts the power to-the
load and also diverts proportionate power to the meter. It is stated that in
petitioner's hotel, the CT/PT box was installed at the top of DP structure
whereas the meter was installed at low level of said structure at eye level.
Wires/Cable comes from CT/PT to the meter. Any interference with CT/ PT
has a direct effect on the amount of power coming to the meter and thus
affects recording of meter consumption, It is specifically pleaded that the DP
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structure, CT/PT box and meter are inside the hotel main gate and in the
compound of the hotel. It cannot be approached by a common person or
‘outsider without permission and knowledge of the hotel management. The
installation report of CT/PT box is filed as Annexure R-1. At the time of
installation, the CT/PT box was sealed by a lead seal as well as by a paper
seal.

8. The respondents have stated that a theft of electricity was detected in
the hotel premises during inspection cartied out on 30.6.2014. The videography
was undertaken and photographs of the entire happenings were also taken.
An additional circuit was found attached to the secondary box of CT/PT
Uhit, from which the current and voltage going to the meter could be stopped
and regulated: The photographs are filed as Annexure R/2 to demonstrate the
height, location and size of CT/PT box. The photographs throw light as to
how a tampering is made in the CT/PT secondary box. InAnnexure R/2, a
healthy CT/PT box is shown and below it, the tampered CT/PT box in question
is shown. This contains an additional device by which alleged tampering had
taken place. Shri Vivek Jain strenuously contended that the entire CT/PT box
was taken out by means‘of a crane and sealed after seizure. The electrician of
the hotel, namely, Sunil Sharma signed on the Panchnama. He denied the
allegation of the petitioner that the entire exercise of 30.6.2014 was conducted
behind the back of the petitioner\. He submits that Annexures R/5, R/6 and
R/7, on which Shri Katare relied, contain the signatures of same Sunil Sharma,
the hotel representative. Shri Jain submits that he is relying on reports,
Annexures R/5 to R/7, submitting that these are correct and in hotel's favour
but denying that nobody was present during preparation of Panchnama. By
taking this Court to the Panchnama, Annexure P/2, it is submitted that same
Sunil Sharma was present on behalf of the petitioner and he even obtained the
copy of Panchnama. It is submitted that no physical visit as alleged had taken
place in petitioner's premises every month. Now a days, meter reading is
done every month by automatic meter reading instrument. This instrument
sends data by modem to the concerned office of respondent. Physical visit to
consumer premises is not required. By taking this Court to Annexures R/5 to
R/7, Shri Vivek Jain submits that sealing arrangement is examined in relation
to meter box (outer and inner), MD Knob, Meter Terminal Box, TTB and
Meter Body. The CT/PT box is also called as ME Box. He submits that entry
regarding ME Secondary Box and ME Body is kept blank, which shows that
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there is no certification of its correctness or non-tampering by the respondents.

9. At this stage, this Court asked Shri Katare whether he is disputing
that CT/PT box and ME Secondary Box/Body are same. He said that he'is
not disputing the same.

10. Shri Jain by taking this Court to various paragraphs of his reply stated
that there is no illegality in the action of the respondents which warrants
interference by this Court under Article 226 of the Constitution. He submits
that the case of the petitioner falls within the ambit of Section 135 of the Act
and not under Section 126 of the Act. It is stated that the disconnection of
electricity is not without authority of law. He placed reliance on various sections
of the Act. He submits that this being the case of theft and dishonesty, the
petitioner is properly dealt with as per various provisions of the Act and Code.
Dealing with the question of assessment, it is urged that the assessment of the
unit has been done by taking the units at 1.5 times as mentioned in the
assessment sheet itself. The billing of the units so obtained has to be made at
twice rate as per Section 154 of the Act. The petitioner has erroneously
interpreted it. The billing needs to be made at twice rate, while the units will
be arrived at 1.5 times. Reliance is placed on Chapter 10 of the Code and
Sections 155 and 154 of the Act, The allegations of malafide are specifically
denied. It is submitted that there is no thread relation between the incident of
Shri Manglik and the action impugned herein. It is submitted that Shri Manglik
is Incharge of different projects and has no connection or control on the
consumption related aspects of distribution and vigilance etc. Shri Jain also
relied on certain judgments.

11. No other point is pressed by the parties.
12, Thave heard learned counsel for the parties and perused the record.

13.  Intheaforesaid factual backdrop, the case can be divided into two
compartments. The first compartment is regarding the facts of the matter. It is
regarding the aspect whether the meter, CT/PT box etc. were found to be in
order by the various inspection teams. The rival contentions advanced show
that there is a diametrically opposite stand taken by the parties in this regard.
Prima facie, Annexure R/5 to R/7 show that there is no certification by the
respondents regarding CT/PT and its secondary box. This is a highly disputed
question of fact, which can be established by leading evidence. Similarly, stand
of petitioner that meter reading was done on periodical basis, inspection was
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carried out and everything was found to be in order, is also specifically
disputed. This isalso a highly disputed question of fact. Similarly, in view of
stand of Shri Jain that 33KV line was shut down during last one year on
many occasions, it is not possible to give any finding whether the alleged
manipulation or act of dishonesty was done during this period or otherwise.
The location of the poll, in which CT/PT box is installed etc. and whether
inspection was carried out in presence of hotel staff and whether signatory of
Panchnama and other documents has any relation with hotel are also purely
questions of fact which needs to be established by the parties before the
court of competent jurisdiction. This is trite in law that disputed questlons of
fact cannot be gone into;and examined in a writ petmon

14.  The second compartment is regarding legal and jurisdictional aspect.
It is strenuoisly contended by Shri Katare that in the present case the mandate
of Section 126 of the Act is not followed. The exorbitant supplementa.ry bill is
prepared, which runs contrary to the Act and Code. The electricity connection
is disconnected without authority of law, which hits his fundamental right
founded upon. Article 19(1)(g) of the Constitution. This aspect needs
consideration.

15.  Byrelying on the judgments in Smt. Basanti Bai, Hamidullah Khan
and Hotel Utsav (supra), it is urged that a dispute of technical nature can be
decided only by technical inspector. In absence of a decision taken by technical
inspector, the entire action is bad in law and impermissible. In the opinion of
this Court, the aforesaid judgments relied by petitioner are based on erstwhile
Electricity Act of 1910, On introduction of 2003 Act, the said Act is no more
applicable. The interpretation of this Court in various judgments including in
Smt. Basanti Bai (supra) is based on 1910 Act. However, the Apex Court
opined as under :-

“If there is an allegation of fraud committed by the
consumer in tampering with the meter or manipulating
the supply line or breaking the body seal of the meter
resulting in not registering the amount of energy supplied
to the consumer or the electrical quantity contained in the
supply, such a dispute does not fall within the purview of
sub-section (6) of section 26. Such a dispute regarding the
commission of fraud in tampering with the metér and.
breaking the body seal is outside the ambit of section 26(6)
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of the said Act. An Electrical Inspector has, therefore, no
" jurisdiction to decide such case of fraud.”

16.  The case of Smt. ‘Basanti Bai (supra) is recently considered by
Supreme Court in Civil Appeal No. 4023/2014 (Western Elect. Supp.Co.
Of Orissa vs. M/s Baba Baijnath Roller & Flour Ltd.), decided on
26.3.2014, The Apex Court opined as under :-

“Section 26 is relevant only when there is any
difference or a dispute arises in connection with correctness
of a meter, in that case the matter shall be decided, upon
being applied by either party, by an Electrical Inspector
and in the opinion of the Inspector if it is found that the
meter is defective, the Inspector shall estimate the amount .
of energy supplied to the consumer or the electrical quantity
contained in the supply during such time not exceeding six
months but if there is a question of fraud in tampering
with the meter, in that case there is no question of
applicability of Section 26 of the said Act in such a matter.

In two decisions of this Court in M.P.Electricity
Board v. Basantibai {1988 (1) SCC 23] and J.M.D. Alloys
Ltd. v. Bihar SEB [2003 (5) SCC 226] it has been held
that in cases of tampering or theft or pilferage of electricity,
the demand raised falls outside the scope of section 26 of
the Electricity Act. If that is so, neither the limitation period
mentioned in Section 20 of the Electricity Act nor the
procedure for raising demand for electricity consumed
would arise at all. In this view of the matter, that part of
the order of the Division Bench of the High Court, directing
that there should be a reference to the Electrical Inspector,
shall stand set aside,”

In the light of this judgment also, it is clear that Section 26 of 1910 Act
and Section 126 of 2003 Act have no application in cases of dishonesty and
electricity theft.

17.  Itisprofitable to mention here that in Electricity Act 2003, Section
126 finds place in Chapter — Part XII with the heading “Investigation and
Enforcement”, whereas Section 135 is in Part XIV under the heading “offences
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and penalties”, Upon their plain reading, the marked differences in the contents

_ of Sections 126 and 135 of the 2003 Act are obvious. They are distinct and

different provisions which operate in different fields and have no common
premise in law. It can be noticed that Sections 126 and 127 of the 2003 Act
read together constitute a complete code in themselves covering all relevant
considerations for passing of an order of assessment in cases which do not
fall under Section 135 of the 2003 Act. Section 135 of the 2003 Act falls
under Part XIV relating to “offences and penalties” and title of the section is
“theft of electricity”. The section opens with the words “‘whoever, dishonesty”
does any or all of the acts specified under clauses (a) to (¢) of sub-section (1)
of Section 135 of the 2003 Act so as to abstract or consume or use electricity
shall be punishable for imprisonment for a term which may extend to three
years or with fine or with both. Besides imposition of punishment as specified
under these provisions or the proviso thereto, sub-section (1-A) of Section
135 of the 2003 Act provides that without prejudice to the provisions of the
2003 Act, the licensee or supplier, as the case may be, through officer of rank
authorised in this behalf by the appropriate commission, may immediately
disconnect the supply of electricity and even take other measures enumerated
under sub-sections (2) to (4) of the said section. Section 126 of the 2003 Act
would be applicable to the cases where there is no theft of electricity but the
electricity is being consumed in violation of the terms and conditions of supply
leading to malpractices which may squarely fall within the expression
«ynauthorised use of electricity”. This assessment/proceedings would
commence with the inspection of the premises by an assessing officer and
recording of a finding that such consumer is indulging inan “ynauthorised use
of electricity”. Then the assessing officer shall provisionally assess, to the best
of his judgment, the electricity charges payable by such consumer, as well as
pass a provisional assessment order in terms of Section 126(2) of the 2003
Act. Section 135 of the 2003 Act deals with an offence of theft of electricity
and the penalty that can be imposed for such theft. This squarely falls within
the dimensions of criminal jurisprudence and mens rea is one of the relevant
factors for finding a case of theft. On the contrary, Section 126 of the 2003
Act does not speak of any criminal intendment and is primarily an action and
remedy available under the civil law. Thus, it would be¢ clear that the expression
«“ynauthorised use of electricity” under Section 126 of the 2003 Act deals
with cases of unauthorised use, even in the absence of intention. These cases
would certainly be different from cases where there is dishonest abstraction
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of electricity by any of the methods enlisted under Section 135 of the 2003
Act. A clear example would be, where a consumer has used excessive load as
against the installed load simpliciter and there is violation of the terms and
conditions of supply, then, the case would fall under Section 126 of the 2003
Act. On the other hand, where a consumer, by any of the means and methods
as specified under Sections 135(a) to 135 (€) of the 2003 Act, has abstracted
energy with dishonest intention and without authorisation, like providing fora
direct connection bypassing the installed meter, the case would fall under
Section 135 of the Act. Therefore, there is a clear distinction between the
cases that would fall uhder Section 126 of the 2003 Act on the one hand and
Section 135 of the 2003 Act on the other. There is no commonality between
them inlaw. They operate in'different and distinct fields. The assessing officer
has been vested with the powers'to pass provisional and final order of
assessment in cases of unauthorised use of electricity and cases of consumption
of electricity beyond contracted load will squarely fall under such power. The
legislative intention s to cover the cases of malpractices and unauthorised use
of electricity and then theft which is governed by the provisions of Section
135 of the 2003 Act. This view is taken by Supreme Court in Southern
Electricity Supply Co. of Orissa Ltd. v. Sri Seetaram Rice Mill, (2012)2
SCC 108. :

18.  Inthe present case, it is apparent that the allegations against the
petitioner fall within the ambit of Section 135 of the Act. The opening words
of Section 135 are that “whoever, dishonestly does any or all of the acts
specified under Section 135 of the Act”., Since the impugned orders are in the
realm of Section 135, Section 126 of the Act has no application in the present
case. Thus, reliance on Section 26 of 1910 Act and Section 126 of 2003 Act
is misconceived. Apart from this, under Section 135, there is no scope of
preferring representation to respondents. Hence, decision on any such
representation by Annexure R/11 dated 9.7.2011 is of no consequence. More
so, when validity of this rejection is not called in question.

19.  The Apex Court in Sri Seetaram Rice Mill (supra) has clarified the
distinction between Sections 126 and 135 of 2003 Act. In Part XV of2003
Act, Special Courts are constituted, Section 153 deals with constitution of
Special Courts. Section 154 envisages the procedure and power of Special
Courts. Sub-section (5) of Section 154 gives exclusive powerto Special Court
to determine the “civil liability” against consumer ora petson in terms of money
for theft of energy, which shall not be less than an amount equivalent to two

&
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times of the tariff rate applicable for a period of 12 months preceding the date
of detection of theft of energy or the exact period of theft if determined,
whichever is less. The said Court needs to determine the amount of 'civil
liability' for the purpose of its recovery. Sub-section (6) makes it clear that in
the event amount so recovered is less than the determination, the excess
amount can be recovered. If amount so recovered is more than the
determination, it shall be refunded by the Board or licensee within fortnight,
“Civil Liability” is defined in the Explanation appended to sub-section (5)
aforesaid. It reads as under :- ‘

“Explanation.- For the purposes of this section, “civil
liability” means loss or damage incurred by the Board or
licensee or the concerned person, as the case may be, due
to the commission of an offence referred to in sections 135
to 139.” '

20.  Aconjoint reading of Section 154 of the Act and clause 10.2.3.2 and
10.2.5 of the Code shows that the respondents are equipped with the power
to prepare supplementary bill and determine the amount to be mentioned in
the supplementary bill. The special provision is made in the Electricity Act
whereby giving power to the Special Court to determine the quantum of “civil
liability”. The Special Court will determine the actual amount and in the event
any excess amount is recovered from the customer, it needs to be refunded.
This is settled in law that ifa Statute provides that a thing needs to be done in
a particular manner, it has to be done in the same manner. Since Section 126
of the Act has no application in the fact situation of this case, the grievance of
the petitioner can be taken care of in Part XIV and XV of the aforesaid Act.
In S#i Seetaram Rice Mill (supra), the Apex Court opined that writ courts
normally should only deal with primary question of jurisdiction or the matter
which goes to the very root of the jurisdiction and where the authorities have
acted beyond the provisions of the Act. It is made clear in the said judgment
that “it should only be for the specialized Tribunal or appellate authorities to
examine the merit of assessment or even factual matrix of the case (para 86).
In para 57, the Apex Court opined that it would have been proper for the
High Court to remand the matter to competent authority for its adjudication
on merits in accordance with law. The High Court is not obliged to determine
the validity of the demand which squarely fell within the domain of specialized
authority. At the cost of repetition, the Apex Court opined that High Court
should have remanded the case to the concerned officer with a direction to
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the consumer to file its objection including non-applicability of the tariff before
the assessing authority and for determination in accordance with law.

21.  Considering the aforesaid, I am not inclined to enter into the question
of determination of amount and deem it proper to leave it for the Special
Court to undertake this exercise.

22,  Reliance is placed on 1993 MPLJ 901 (Harsh Wood Products Pvt.
Ltd. vs. State of Madhya Pradesh and others), to canvass that unless
allegations of theft are established, electricity connection cannot be
disconnected. In the opinion of this Court, this judgment is aiso based on
certain provisions of Electricity Act (9 0£1910). In 2003 Act, @ special provision
is made in this regard, which reads as under:-

“(14) Without prejudice to the provisions of this Act, the
licensee or supplier, as the case may be, may, upon detection
of such theft of electricity, zmmed:atelv disconnect the
supply of electricity.

Provided that only such officer of the licensee or supplier,
as authorised for the purpose by the Appropriate
Commission or any other officer of the licensee or supplier,
as the case may be, of the rank higher than the rank so
authorised shall disconnect the supply line of electricity.”

The above quoted provision gives statutory power to the authorities
to disconnect the connection in certain circumstances. This power is recognised
by Supreme Court in Sri Seetaram Rice Mill (supra). At the time of decision
of Harsh Wood Products (supra), 2003 Act did not come into force and
there was no such enabling provision like (1A) aforesaid. In view of this
enabling provision, I am unable to hold that action of respondent is without
authority of law. The earlier judgment is clearly distinguishable.

23.  The constitutionality of aforesaid enabling provision is not under
ohallenge. This provision gives power of disconnection. This is settled in law
that in absence of challenging the enabling provision, Courts must treatita
valid provision. See, (2000) 4 SCC 285 (Molar Mal (Dead) Through Lrs.
vs.Kay Iron Works (P) Ltd.).

24.  So farallegation of malafide is concerned, there is no material on record
to establish the relation between the incident of Shri Nitin Manglik with the
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impugned orders/action: Shri Nitin Manglik is not impleaded eo nominae. In
absence thereof, the allegation of malafide cannot be entertained, Kindly see,
(1995) 2 SCC 570 (State of Punjab and others vs. Chaman Lal Goyal).
A Division Bench of this Court in 2011 (3) MPHT 479 (Bhagwat Singh
Vermavs. State of MP & others) gave the same opinion.

25.  Innutshell, the stand of the parties shows that there are highly disputed
questions of fact involved, which cannot be adjudicated in a writ petition.
Section 126 has no application in the present case. Section 135 squarely
covers the matter. There are Special Courts established for deciding the cases
relating to dishonesty and electricity theft. The petitioner will get full opportunity
of defence in those proceedings. The said Special Court will determine the
question of ““civil liability”. Thus, no case is made out for interference by this
Court under Article 226 of the Constitution. It is made clear that this Court
has not given any finding on the merits of the case.

26.  Forthe reasons stated above, interference and admission is declined.
Petition is dismissed. No costs.

Petition dismissed.

LL.R. [2014] ML.P., 2365
APPELLATE CIVIL
Before Mr. Justice M.C. Garg
M.A. No. 635/2004 (Jabalpur) decided on 18 March, 2013

MAHABIR SEN & anr. ...Appellants

Vs.
VIJAY SINGH & anr. ...Respondents

A. Workmen's Compensation Act (8 of 1923), Section 10,
Motor Vehicles Act (59 of 1988), Section 166 - Res-judicata - Claimants
filed claim petition before Motor Accident Claims Tribunal which was
dismissed with finding that as driver/son of claimants himself was at
fault therefore they are not entitled for compensation - Further liberty
was given by Tribunal that of claimants want they can approach
Commissiener under Workmen's Compensation Act as MACT does
not have any jurisdiction in matter - Commissioner dismissed the claim
as barred by principle of Res-judicata - Held - Commissioner committed



2366 Mahabir Sen Vs. Vijay Singh LL.R.[2014]M.P.

error by holding that order passed by MACT amounts to Res-judicata
- Claim was maintainable. (Paras 15-18)
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(1988 BT 59), &7 166 — Y4 =419 — WEIGAia 1 Aex FHSAT QAT AfABTT
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%% aTET Aa® /SEreaial S ¢F W A o, gufay 3 wRieN @ gpar
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B.  Limitation Act (36 of 1963), Sections 5 & 14 -
Consideration of delay - Since the issue has not been dealt with in the
spirit of Section 14 of the Limitation Act - This question be decided by
the Commissioner for Workmen's Compensation Act - Appeal is allowed
- Parties are directed to appear before the Commissioner who would
decideé the claim petition on merits. (Para19)
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- Abhishek Gulati, for the appellants.
Kanak Gaharwar, for the respondent No. 1. ;
Amrit Ruprah, for the respondent No. 2.

ORDER

M.C. GARG, J. :- The appellant is aggrieved of the order passed by
the MotorAccident Claims Tribunal, Rewa, who has been pleased to dismiss
the claim petition as filed by the appellants on the ground of res-judicata and
also on the ground that it was barred by.limitation. -
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2. This Court while admitting the appeal framed following substantial
question of law for deciding this appeal i.e: -

1. "Whether the learned Commissioner under Workmen's
Compensation Act committed substantial error of law'in
holding that the order passed by Motor Accidents Claims
Tribunal holding the application filed under Section 166 of the
Motor VehiclesAct to be not maintainable amounts to res
judicate(sic: judicata)?

2. Whether in view of Section 14 of the Indian Limitation
Act, the claim petition filed under Workmen's compensation
Act can be said to be barred by limitation? If so, whether the
delay in view of Section 10 of Workmen's CompensatlonAct
is liable to be condoned.

3. Whether the claim petition filed under Workmen's
Compensation Act could be dismissed when the Commissioner
has come to the conclusion that the accident has occurred
arising out of and during the course of employment?

4, Whether the claim petition filed by appellants before
the Commissioner was barred under Section 167 of Motor
Vehicles Act?"

3..  Toappreciate the contention of the learned counsel for the parties it
would be necessary to take note of some brief facts.

4. The appellants, who are the parents of Late Ramesh Sen @ Lalla
claimed compensation under the Motor Vehicles Act before the Motor
Accidents Claim Tribunal with respect to the compensation to be awarded on
account of the death of Late Ramesh Sen @ Lalla, who was aged about.19
years when he succumbed to the fatal injuries, which were caused to him
while driving Jeep No. MP 09 S 1781 during the course of his employment
with the owner of the said Jeep being the first respondent. The deceased was
having a valid driving licence issued by the R.T.O., Rewa. The appellants
being the parents were totally dependent upon the i income of the deceasc_d
son, who was being paid the salary of Rs.3,000/- per month by the respondent
no.1. The accident took place on 09th December, 1996 at about 08:00 am at
National Highway No.7 - Rewa-Mirzapur Road, when the Jeep being driven
by Ramesh Sen dashed into a truck owned by the M.P. State Electricity Board.
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5. The appellants then filed a claim case before the Motor Accidents
Claims Tribunal, Rewa but on the advice of the said Tribunal, filed a case
before the Commissioner for Workmen's Compensation under the Workmen's
Compensation Act, 1923. The order giving such advice by the Tribunal is
dated 30th October, 2002 and copy thereof is annexed with the present appeal
as Annexure A-1.

6. The claim under the Workmen's Compensation Act was filed on 19th
November, 2002, however, the learned Commissioner for Workmen's
Compensation dismissed the claim petition on the ground of res judicata and
being time barred vide order dated 10th February, 2004 (Annexure A-3). 1t
is this order, which is being challenged in this appeal.

7. The learned counsel appearing for the appellants has submitted that
the claim filed by the appellants before the Motor Accidents Claims Tribunal
under Section 166, Motor Vehicle Act was not maintainable and in fact no
such claim was decided on merits. It is, thus, submitted, that the decision
given by the Motor Accident Claims Tribunal earlier i.e. in 2002 would not
constitute res judicata in this case and therefore, the Commissioner, Workmen's
Compensation has committed error in having dismissed the claim filed before
the Commissioner, Workmen's Compensation, filed by the appellants under
the Workmen's Compensation Act.

8. At this juncture it would be appropriate to take note of the order
passed by the Motor Accident Claims Tribunal where the original petition was
filed on behalf of the appellants and which was disposed of vide order dated
30th October, 2002, in Claim Case No.13 0/2002, which was instituted on
17.01.1997.

9. This claim case made under Section 166 of the Motor Vehicle Act.
This claim was decided by the Motor Accident Claims Tribunal vide order
dated 30th October, 2002.

10.  Inthese proceedings, the first respondent had accepted that he was a
registered owner of the Jeep bearing No. MP 09 S 1781 » which was being
driven by the son of the appellants, who at the relevant time was aged about
19 years and on account of the accident from the said vehicle on National
Highway No.7, the said son of the appellants was expired. There is also no
dispute that at the relevant time the deceased was earning Rs.3,000/- per
month.
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The Accidents Claims Tribunal had framed following issues in that
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That, claim was rejected because the Motor Accidents Claims Tribunal held
asunder:- ‘
"L That, from the evidence on record it is proved that the

deceased was driving the vehicle under the employment of the
respondent no.1.

it That, as the deceased hit a stationary truck the driver
of the truck was not at fault. As the deceased died as a result
of his own fault he is not entitled to claim any compensation
from the respondents.

iii. That, the appellants have committed a mistake by
presenting the application before the MACT. As the deceased
was himself at fault the MACT does not have any jurisdiction
in the matter and no relief can be granted to the applicants.

iv. That, if the appellants want they can approach the
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Commissioner under the Workmen's Compensation Act, 1923.
The time spent in pursuing the proceedings before the MACT
would not come in their way. They are given two months time
to present the application and if they do so delay would not
come in their way."

The relevant paragraph are reproduced as under :-
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13. According to the appellants in view of the observations made by the
Motor Accident Claims Tribunal, they immediately preferred claim before the
Commissioner Wotkmen's Compensation along with application under Section
5 of the Limitation Act as also the application under Order 33 Rulé 2, CPC
for exemption from payment of Court Fees, - - o

14, Vide impugned order the Cox-nin‘issioner, Worlém‘en C(;n_i};,ensation
while di_snﬁ_ssir;g the Claim preferred by the appellant held as under. -

i That, there was no dispute between the parties-ds
Tegard jurisdiction before the MACT. As on date of acciderit
both MACT as well as the Commissioner for Workmen
Compensation had jurisdiction to deal with the claim.

fi, That, the ratio of the Division Bench judgment in the
case of Jagdamba Prasad Soni Vs. State of MP and other
2003 (2) MPLJ 584 is that the matter should have been
adjudicated 'Stricto Sensu'. As per the Chambers Dictionary
‘Stricto Sensu’ means as per procedure. As the claim was
decided by the MACT after evidence and as per procedure
on merits the claim is barred by res-judicata,

. That, the claim has been preferred 6 years after the
date of accident and is barred by limitation.

The releyant paragraph is reproduced as undey: -
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et PR "0Te @ Tl @ AR R T1q WA fffa fed € iR
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g TS 2 U Rafy ¥ smes WY @ g ¥ gHeT eIka B @
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Rede WRIoR §RT 50 ieel 9% e B 1 g &1 &fergfel <ir 3
TR T AT TOT QY TR R T TR § | Sae afieR @ 6y
R T4 | SRR Bt S9aue & 7l BIS farg & 76 o | et
ZT 99 FARY arfiaRor §RT STEEA BT ST frar 1T 8 3k 9 AR
T i gR TR ot & s e o1 SR T § | JR
1 TRRRR & T e ® Gue sl Y & TRge < R ¥
e BT Rige @i e | T ard e § | Y g 2008
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FITEIGT A B SAraTed § RS e oY @ P 9 @
SRR T 8T & 1 59 T @ e gee RE W 6 ay v
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31t SURIGRT FSERT 2 MR WR efATes freet s oirer € |
SHAUH QAT ST AR G T8 B |

15.  Learned counsel for the appellants submits that in the given facts, while
the appellants could have approach the Motor Accident Claims Tribunal
provided such claim would have been filed under Section 163-A of the Motor
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Vehicle Act but he was not entitled to file a claim under Section 166 of the
Motor Vehicle Act, there was nobody against whom negligence could have
been averred and therefore, the only person from whom he could have claimed
compensation was the owner of the Jeep under whose employment the
deceased was working at the relevant time.

16.  Byrelyingupon the judgment of the Division Bench of Kerala High Court
in the case of New India Assurance Co. Ltd. V Pennamma Kurien [1995AC]J
760] ithas been contended that the appellants wete not entitled to file claim under
the Motor Vehicles Act in the present case and as such dismissal or rejection of
their claim under Motor Vehicles Act would not prevent them to file a claim under
the Workmen's Compensation Act. They have relied upon paragraphs 5 to 8 of
the said judgment. Those paragraphs reads as under: -

"3. Section 110 AA of the old Act i$ extracted below: .

Notwithstanding anything contained in the Workmen's
Compensation Act, 1923, where the death or bodily injury
to any person gives rise to a claim 'for compensation
under this Act and also under the Workmen's
Compensation Act, 1923, the person entitled to
compensation may, without prejudice to the provisions
of Chapter VIIA, claim such compensation under either
of those Acts but not under both."

(Itis the same as Section 167 of the new M.V, Act except
that In the place of the words "without prejudice to the
provisions of Chapter VII-A", the corresponding
provision in the new.M.V. Act contains the words "without
prejudice to the provisions of Chapter X". This is
because Chapter VII-A of the old M.V, Act corresponds
to Chapter X of the new M.V. Act).

6. Section 110 AA, even by a reading, conveys the
message that one cannot have multiple or double
advantage with the same cause of action. If a person has
obtained a relief through the remedy provided in one of
two statutes, he is debarred from availing of the remedy
provided in the other statute. There can be no doubt on
that proposition. , .
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7. But if the person who filed the application under one
Act is non-suited on any ground can'it be held that he

. :too would be debarred from filing the application under - -
* + the othér Act ? Dismissal of the application filed under *°

one statute must betaken as the consequence of afinding - *
. thathe has no valid claim to be made under that Act. If .
_.no valid claim can.be made, its corollary is that. it was . ..

“not a claim recognisable under law. If so, there is no_ bar-- S
. An making a claim under the other statute

* 8. The said principle can be discerned from the words |

‘ employed-in Section 110AA itself, "where death of o
bodily injury to any person gives rise to a claim:for
compensation under this Act and also under the W.C.
Act," then only the claimant is debarred from makmg'
claims-under both statutes as he is obhged to-select' only
oii¢’of them. The bar would operate only if death or bodily
injury to"a:person " glves risé to a claim"™ for
compensatmn under both Acts In other words, if death
or bodily injury to a person ‘does not give rise to-a'claim

_ undcrany one of the ‘Acts, there would be'iio bar in inaking
a"claim: undér the other Act even if he had made an
unsuccessful move under the other Act earlier. Dismissal
of an application under one of the Acts would tantamount
to a finding that no legal claim arose under that Act.".

It will also be relevant to takeé note of the facts of that case, which dre ‘Stricto L
Sensu’ applicable in the present case. The facts has been discussed in
paragraph=9 of the judgment; i.¢ :- .

"9, Adnver, who on account of his own neghgence caused the
accident, cannot get any valid claim for compensation under
the M.V. Act (except under a claim of "no-fault 11ab111ty ). If
that driver had died in the accident his legal heirs would not
get any betted claim under the Motor Vehlcles Act."

Paragraph-13 of that Judgment is also relevant

"13. Section 110AA of the old M. V. Act, after amendinent
through Act 47 of 1982, contained the words "without

“
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prejudice to the provisions of Chapter VIIA". Section 167
of the new M. V. Act is identical, to Section 110AA of the
old Act as it stood after the amendment through Act 47, of
1982. It is, therefore, manifest that the interdict contained in
the provision, is without prejudice to any claim that may be
made under "nd-fault liability". The scheme of Chapter VIIA
(and also that of its corresponding chapter in the new Motor
Vehicles Act) would reveal that the doctrine of no-fault liability
is a new statutory innovation made by Parliament as
distinguished from the pristine tortious liability which was
based on the theory of, fault (vide United India Insurance
Co. Ltd. Padmavathy and others 1990 ACJ 751 (Kerala).
So the Parliament while foreclosing a claimant from making
double benefit under two different statutes, has taken care
to segregate the compensation received on the basis of the
principle of "no fault liability". That amount remains different
from any other compensation. So the claimants cannot be
visited with any consequence for receiving any compensation
amount towards "no-fault liability"

17.  'Thisjudgment virtually takes care of even the submission of the learned
counsel for the Insurance Company, who submitted that if the claim would
have been filed under Section 163-A of the Motor Vehicle Act even in this
case, the said claim would have been maintainable but it is not the case. The
judgment, which have beenrelied upon delivered by Division Bench of this
Court in the Case of Shahjahan Begum & ors. Vs. Lakhan Pratap Sing &
anr.[2005 STPL (Comp.) 791 MP] has held as under:

"4. On the pleadings of the parties, it is found that the accident
took place due to rash and negligent driving of the jeep and
not because of sudden defect, developing in the engine thereof,
as alleged. Shabbir Khan was the driver of the jeep and
Lakhan Pratap Singh, the owner thereof. Shabbir Khan died
in this accident. The jeep was insured with the insurance
company, However, claimants are not entitled to compensation
because the driver himself was negligent in causing the accident .
and he cannot take advantage of his own negiigence.
Consequently, the claim petition has been rejected. It has been
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found that the jeep was on hire with the District Small Produce
Co-operative Union, Chhatarpur. Claimants can approach the
Commissioner, Workmen's 'Compensation for compensation.
The Tribunal has assessed the income of deceased at Rs. 4,000
per month against the claim of Rs. 6,000 per month. Claimants
are not satisfied with this award, therefore, it has been
challenged through this appeal.

5 The question for determination is how the accident
has takeén place and who is responsible for the same?
'F.LR. has been lodged by Bhagwant Singh, AW 2. He
has stated that the jeep was being driven rashly and
negligently which caused the accident. It has been signed
by him and exhibited by Shahjahan, AW 1, Bhagwant
Singh, AW 2, has admitted lodging of F.L.R. and making
of statement. With this background, it is difficult to accept
his statement that the accident occurred due to
mechanical defect. Therefore, finding of negligence on
the part of driver by Claims Tribunal is sustainable and
is upheld. Having come to the aforesaid conclusion, the

- claim petition is not maintainable. Claimants are entitled

_to approach the Commissioner for Workmen's
-Compensation, for compensation under the Workmen's
Compensation Aect, 1923, If they approach the
Commissioner within a month, application shall be
entertained and decided on merits in accordance with law
at the earliest."

This answers substantial question no.1. The said question is answered
in the positive by holding, that the Commissioner, Workmen's Compensation
having dismissed the claim under the Workmen's Compensation Act, committed
a serious error by holding that the order passed by the Motor Accident Claims
Tribunal holding that 'the application filed by the appellant under Section 166,
Motor Vehicle Act to be not maintainable, amounts to res-judicata.

18.  Now, coming to the question asto whether finding returned by the Motor
Accident Claims Tribunal in this case can be said to have created a res-judicata
against the appellants having filed the accident claim case. The issue has been
discussed by Hon'ble the Supreme Court in the case of Sheodan Singh v. Daryao
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Kunar [AIR 1966 SC 1332 (1)]. The Hon'ble Supreme Court in that case has
discussed as to what constitute res-judicata. Paragraph-13 of the judgment is
relevant, which is reproduced here as under: -

"13. Re(iv):This brings us to the main point that has been
urged in these appeals, namely, that the High Court had
not heard and finally decided the appeals arising out of
suits Nos. 77 and 91. One of the appeals was dismissed
on the ground that it was filed beyond the period of
limitation while the other appeal was dismissed on the
ground that the appellant therein had not taken steps to
print the records. It is therefore urged that the two
appeals arising out of suits Nos. 77 and 91 had not been
heard and finally decided by the High Court, and so the
condition that the former suit must have been heard and
finally decided was not satisfied in the present case.
Reliance in this connection is placed on the well-settled
principle that in order that a matter may be said to have
been heard and finally decided, the decision in the former
suit must have been on the merits. Where, for example,
the former suit was dismissed by the trial court for want
of jurisdiction, or for default of plaintiff's appearance,
or on the ground of non-joinder of parties or misjoinder
of parties or multifariousness, or on the ground that the
suit was badly framed, or on the ground of a technical
mistake, or for failure on the part of the plaintiff to
produce probate or letters of administration or
succession certificate when the same is required by law
to entitle the plaintiff to a decree, or for failure to furnish
security for costs, or on the ground of improper valuation
or for failure to pay additional court fee on a plaint which
was undervalued or for want of cause of action or on the
ground that it is premature and the dismissal is confirmed
in appeal (if any), the decision not being on the merits
would not be res judicata in a subsequent suit. But none
of these considerations apply in the present case, for
the Additional Civil Judge decided all the four suits on
the merits and decided the issue as to title on merits
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against the appellant and his father. It is true that the
High Court dismissed the appeals arising out of suits
Nos. 77 and 91 either on the ground that it was barred by
limitation or on the ground that steps had not been taken
for printing the records. Even so the fact remains that
the result of the dismissal of the two appeals arising from
" suits Nos. 77 and 91 by the High Court on these grounds
was that the decrees of the Additional Civil Judge who
decided the issue as to title on merits stood confirmed
by the order of the High Court. In such a2 case, even
‘though the order of the High Court may itself not be on
. the merit the result of the High Court's decision is to
confirm the decision on the issue of title which had been
given on the merits by the Additional Civil Judge and
thus in effect the High Court confirmed the decree of the
trial court on the merits, whatever may be the reason for
the dismissal of the appeals arising from suits Nos. 77
and 91. In these circumstances though the order of the
High Court itself may not be on the merits, the decision’
of the High Court dismissing the appeals arising out of
suits Nos. 77 and 91 was to uphold the decision on the
merits as to issue of title and therefore it must be held
that by dismissing the appeals arising out of suits Nos.
77 and 91 the High Court heard and finally decided the
matter for it confirmed the judgment of the trial court on
the issue of title arising between the parties and the
decision of the trial court being on the merits the High
Court's decision confirming that decision must also be
deemed to be on the merits. To hold otherwise would
make res judicata impossible in cases where the trial
court decides the matter on merits but the appeal court
dismisses the appeal on some prejiminary-ground thus
confirming the decision of the trial court on the merits. it
is well-settled that where a decree on the merits is
appealed from, the decision of the trial court loses its
character of finality and what was once res judicata again
becomes res subjudice and it is the decree of the appeal
court which will then be res judicata. But if the contention
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of the appellant were to be accepted and it is held that if
the appeal court dismisses the appeal on any preliminary
ground, like limitation or default in printing, thus
confirming into the trial court's decision given on merits,
the appeal court's decree cannot be res judicata, the
result would be that even though the decision of the trial
court given on the merits is confirmed by the dismissal
of the appeal on a preliminary ground there can never
be res judicata. We cannot therefore accept the
contention that even though the trial court may have
decided the matter on the merits there can be no res
judicata if the appeal court dismisses the appeal on a
preliminary ground without going into the merits, even
though the result of the dismissal of the appeal by the
appeal court is confirmation of the decision of the trial
court given on the merits. Acceptance of such a
proposition will mean that all that the losing party has to
do to destroy the effect of a decision given by the trial
court on the merits is to file an appeal and let that appeal
be dismissed on some preliminary ground, with the result
that the decision given on the merits also becomes
useless as between the parties. We are therefore of
opinion that where a decision is given on the merits by
the trial Court and the matter is taken in appeal and the
appeal is dismissed on some preliminary ground, like
limitation or default in printing, it must be held that such
dismissal when it confirms the decision of the trial court
on the merits itself amounts to the appeal being heard
and finally decided on the merits whatever may be the
ground for dismissal of the appeal.”

This paragraph tells us as to what will constitute res-judicata. In the case in
hand the decision given by the Motor Accidents Claims Tribunal was not a
decision given on meri_ts'inasmuch as, while deciding issue no. 6 it was held:

12 R F 9% uEn ¥ uw fred @ deR W) I9
IR T 8§ [ae deel I W VT @) oY FE 9us
maﬁﬁhﬂvﬁrﬁmﬁﬁaﬂ#a?mwﬁags‘l
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EHTT 3 qUYT IeY ©S gF @ 9rd® ) Fis AruRaret
gt 98 MY 7S F, e Rufv 4 adwe Wy @ g @
geeal FIRT B9 & Boawyd IFAEE TOT § T ARyExr
ERT @18 TReEr o7 IRy T a7 © IR 8=y w6
¢ e ¥ 95I9UR 9% 4918 9w Priga fear mar @

Paragraph-13 of the award is also relevant, which is also reproduced as under :-

“13.  SWR U frsed @ smeR W 9w ur € 5 adge
T §RT AIeX V4T geleT aftewy & wid s 4o qas
el 9 99 W9 B g ¥ wwie afiqff @g amww
9= 9 B} g 9 2| 3w et F g e awa & g
BT AT, 9¢ 9769 61 ©< ©F 4 °o0dl 9° ©F @ areld
&1 geea ¥ S arrard 7€ ard W @ | qae @
8% e Shiv wifad amrdew Fo—1 @ 98T frates & o)
Ik a8 geew v U @1 WwEE oT( e ¥E GBI
Twd ¥ SRR Al afifrm @ adm dw |1 F
der far o AR o, Wit et © 39 afrewor @ WA
9% 5oy 14y 2 | a9 ¥ 39 aftever @ fFReR o1 98

| et aRafkE e ghar | oF: 39 aftrevvT §RT ARTE
TOT HT IS HSTAAT YN &1 B &1 GFe! 2 | Ardgd 7107
are 1 @i 2 wrfar At aftifem @ sand sm
EATEY ? AET U Y| AATH MU gIRT 9 Sfera<or
® UIE T YHIT Bl g ¥ ot wHg e fear Ty 2,
SH®e! 2 TRTE B qrem T et | ardes T # 39
8g ¥ WiE o1 ww fEfRa ey s 21 & ae @ afaR
FRIAE F W STDT A0 GHT e 9y S| g9
YPNUT BT Gd IAYYE ATT—AGAT e HT | feraddr
P 500/ —w0 Frearifa favar omar @ | aggaR =9 oifaer
18 WA |

Thus, by making the aforesaid observations the Motor Accidents
. Claims Tribunal at that time decided that no suit under the Motor Vehicles Act
could have been filed by the appellants because the deceased himself was the
person liable for negligence and he himself was driving the vehicle which led
to his death. It was not a case where the third party was involved and therefore,
it could not have been said that it was a case covered by Section 166 of the
Motor Vehicle Act, thus, by the aforesaid decision it could not be decided on
merits that the appellant was not entitled to claim compensation from his



LS

ot

LL.R.[2014]M.P. Mahabir Sen Vs. Vijay Singh 2381

2
employer under the Workmen's Compensation Act, therefore, the principle
of res-judicata regarding negligence which had been discussed only in relation
to the liability to third party would not have been brought into the picture why
the Commissioner, Workmen's Compensation dismissed the claim filed under
the Workmen's Compensation Act. Thus, it cannot be said that the claim filed
by the appellants under the Workmen's Compensation Act was very much
maintainable. It could not have been dismissed on the principle of res-judicata.

" The question no.3 and 4 is decided accordingly.

19.  Now, nextissue no.2 i.e. consideration of delay. The learned counsel
for the appellants submits that in this case the appellants were bona fidely
prosecuting their claim under the Motor Vehicle Act and thus, were entitled to
seek condonation of the period which transpired during the proceedings under
the Motor Vehicle Act. On these, they were protected under the Section-14
of the Indian limitation Act, which reads as under: -

"14. Exclusion of time of proceeding bona fide in court without
jurisdiction -

(1) In computing the period of limitation for any suit the time
during which the plaintiff has been prosecuting with due
diligence another civil proceeding, whether in a court of first
instance or of the appeal or revision, against the defendant
shall be excluded, where the proceeding relates to the same
matter in issue and is prosecuted in good faith in a court which,

from defect of jurisdiction or other cause of a like nature, is
unable to entertain it.

(2) Incomputing the period of limitation for any application,
the time during which the applicant has been prosecuting with
due diligence another civil proceeding, whether in a court of
‘first instance or of appeal or revision, against the same party
for the same relief shall be excluded, where such proceeding
is prosecuted in good faith in a count of first instance or of
appeal or revision,against the same party for the same relief
shall be excluded, where such proceeding is prosecuted in
good faith in a court which, from defect of jurisdiction or other
cause of a like nature, is unable to entertain it.

(3) Notwithstanding anything contained in rule 2 of Order
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XXIII of the Code of Civil Procedure, 1908 (5 of 1908), the
provisions of sub-section (1) shall apply in relation to a fresh -
suit instituted on permission granted by the court under rule of
that Order, where such permission is granted on the ground
that the first suit must fail by reason of a defect in the jurisdiction
of the court of other cause of a like nature."

As far as this question is concerned, since, this issue has not been
dealt with by the Motor Accident Claims Tribunal in the spirit of the aforesaid
Section of the limitation Act, we leave this question to be decided by the
Commissioner for Workmen's Compensation Act. This issue stands answered
by the Division Bench Judgement of the Kerala High Court.

20.  Alltheseissues are accordingly decided against the respondents. With
the aforesaid observation the appeal is allowed. Parties are directed to appear
before the Commissioner for Workmen's Compensation, who would decide
the claim petition on merits but as far as the issue of limitation is concerned, he
would entitled to give his own, opinion to take into consideration the provisions
contained under Section 14 of the limitation Act as stated above. Parties will
appear before the Commissioner, Workmen's Compensation on 08.04.2013.

A copy of this order along with the record be sent to the Commissioner,
Workmen's Compensation to proceed with the case in terms with the order
passed by this Court and decide the matter expeditiously.

Appeal allowed.

LL.R. [2014] M.P., 2382
APPELLATE CIVIL
Before Mr. Justice J.K. Maheshwari
M.A. No. 2034/2008 (Indore) decided on 3 April, 2013

NEW INDIAASSURANCE CO.LTD. ... Appellant

Vs.

SMT. PREETI & ors. ...Respondents
‘ (and M.A. No. 2573/2008)

A. Motor Vehicles Act (59 of 1988), Section 173 -
Contributory Negligence - Looking to the spot map and the evidence
so brought on record by the claimants as well as by the driver of the
offending vehicle, the contributory negligence of the offending vehicle
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and the vehicle driven, by the deceased is quantified by 80%-20% -
Finding recorded by the Tribunal regarding negligence of the offending
vehicle only is set-aside. v (Para7)

#  Flev IrT JfEf7IT (1988 BT 59), SGNT 173 — FTIRE oo ar
- HEARSA 9 A efia asw € Wed gRT v9 Saraaial gIRm
afEE W) A TR e B e 5, Aefia aed il o g aerEn
T Qe @1 AR Sdan so wfirwa € 20 wRre ufRenfra @Y T —
AftrHT g0 dada MR aew 91 Sden wefta aiffafey fear T
fred e |

B. Motor Vehicles Act (59 of 1988), Section 173 -
Compensation - Documents of the business duly verified by the
Chartered Accountant, who is a witness of the Insurance Company -
Chartered Accountant also admitted that there was no manipulation in
Income Tax return and accounts were maintained as per Rules - Income
Tax returns should not be disbelieved - Income may be safely accepted
as Rs. 9,00,000/- per annum - Since there are four dependents, 1/4
income is deducted towards personal expenses - Compensation
enhanced from Rs. 65,88,106/- to Rs. 82,63,885/- - Enhanced amount
shall carry interest @ 7.5% per annum from the date of filing the claim
petition. . (Paras 8,9,10 & 11)

(8 ey 17 IfFa9 (1988 HT 59), anr 173 — GyHY —
PRIAR 3 TWRAT & AT FoEST R GF I9 ¥ wAia fear
Tar St fiar Sl o1 aef @ - 9ed aeeeT 3 37 A Wier fear
f5 amaey Red & 3v-—we adff o alk w FrEFaR gofa o -
amaex Red wR sfaeara 747 fpar wir woar — %. 9,00,000 / — gfras a9,
it o0 4 Hior & o1 uedl @ - 9 ux sf¥a ¥ 1/4 9w
Fifaa ad @ v A uerdl ¥ — yRieY $1 %, 65,88,106 /— W TN
©. 82,63,885/— U1 waT — 9eTR Al XHW W, M@ ATRIET vRE S
3 falr ¥ 7.5 uftom aftmd A ax /@ =090 @)

Cases referred :
. . 2006(3) MPLJ 22, 2009 ACJ 1298.

S.V. Dandwate, for the appellant.
GK. Neema & Sourabh Neema, for the respondents No. 1 to 5.

/
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ORDER

J.K. ManEsuwARI, J. :- Both these appeals are arising out of the
award dated 08.05.2008, passed by 16th Additional Member, Motor Accident
Claims Tribunal (Fast Track), Indore, in Claim Case No. 92/2006. Misc.
Appeal No.2034/2008 has been filed by the Insurance Company on the point
that the deceased was himselfnegligent to cause the accident and also assailing
the award on the point of quantum while Misc. Appeal No. 25 73/2008 has
been filed by the claimants seeking enhancement.

2. As per the claim averments the claimant no.1 is the wife, claimants
no.2 and 3 are the sons and claimants no.4 and 5 are the mother and father, of
the deceased Pushpendra Bansal. On 09.04.2006 the deceased aged about
36 years and was in occupation of Commission Agent by Cotton Brokerage.
On 08.04.2008 he along with Vivek Agrawal by an Indigo car bearing no.
MP-09-HD 4626 went from Indore to Bhopal for business purpose. In.the
intervening night of 08.04.2006 - 09.04.2006 when they were coming from
Bhopal to Indore at about 01:30 am after crossing Ashta by 10 kilometers
ahead a Truck bearing no.MP.09-KC 3118 of the ownership of Shivram
Bhalekar, driven by Narayan Prasad while overtaking the another vehicle
dashed the car thereby Pushpendra Bansal received various injuries over the
head and other parts of the body. However, after primary treatment at Ashta
he was admitted to Bombay Hospital, Indore where he succumbed to the
injuries on 16.04.2006 during treatment. It is said that the annual earning of
the deceased was Rs.16,00,000/- per annum and due to his death in road
accident the business has now been closed, therefore, compensation to the
tune of Rs.5,00,00,000/- has been prayed for by filing the claim petition under
Section 166 of the Motor Vehicle Act.

3. The owner and driver remained ex-parte and they have not filed any
written statement before the Claims Tribunal. The Insurance Company has
filed the written statement inter-alia contended that it is a case of head on
collision of two vehicles i.e. truck and indigo car, however, the owner and
driver of the car have not been joined as party to the proceeding though they
are necessary party, It is further stated that the accident has taken place due
to rash and negligent driving of the deceased himself, who was driving the car.
It is also stated that the driver and owner of offending vehicle has not given
any intimation to the Insurance Company and the verification of the document
has also not been done. The driver of the vehicle was not possessing the valid
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driving licence and the truck in question was driven in violation of the terms
and condition of the Insurance policy. However, the Insurance Company is
not liable to pay the amount of compensation.

4, Learned Claims Tribunal after considering the statement of the Vivek
Agrawal (AW-1), who is an eye witness of the accident and the lodger of the
FIR recorded a finding that it is the offending vehicle trucks negligent to cause

.accident wherein deceased Pushpendra Bansal received injuries and

succumbed to death. The Tribunal has further recorded a finding that the earning
of the deceased was Rs.6,00,000/- per annum, however, after deducting 1/34
towards personal expenses, applying the multiplier of 16 awarded
Rs.64,00,000/- in loss of dependency. In medical expenses Rs. 1,73,606/-
has been awarded and in conventional heads Rs.14,500/- has been awarded -
making the total compensation Rs.65,88, 106/-.

5. Shri S.V Dandwate, learned counsel representing the Insurance
Company has strenuously urged that in a case where the accident has taken
place head on collision of two vehicles i.e. truck and Indigo car driven by the
deceased in such a case looking to the evidence of Vivek Agrawal (AW-1) as
well as the driver Narayan Prasad (DW-3), the Tribunal committed error to
not to record the finding of the contributory negligence of the deceased.
However, after recording the finding of contributory negligence the
compensation awarded by the Tribunal may be reduced accordingly. In support
of such contention reliance has been placed on the judgment of Hon'ble the
Apex Court in the case of Bijoy Kumar Dugar Vs. Bidyadhar Dutta and
others [2006 (3) M.PLJ. 22} wherein in a case of head on collision it is held
that the deceased is also negligent. It is further contended by him that the
earning so accepted by the Tribunal is on higher side looking to the statement
of Suresh Keemti (DW-1), Chartered Accountant, who has verified the
accounts of the business of the deceased and found that the net profit ratio
has been drastically increased in the year 2005-2006, wherein the deceased
was died and the return has been filed later on. In such circumstances accepting
the earning as stated by him the quantum of compensation derived after
calculation may be reasonably reduced. It is also contended by him that when
the amount of compensation is on higher side and the dependency should be
equal to the monthly interest to the amount which the claimants are receiving,
however, the compensation should not be awarded more than such amount.
It is also submitted by him that in a case of death the dependency reduced by
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efflux of time, therefore, also applying the said principle the adequate, just
and reasonable amount of compensation may be awarded as specified under
Section 168 of the Motor Vehicle Act. In view of the foregoing, it is urged that
the appeal filed by the Insurance Company may be allowed and the amount of
compensation may be reasonably reduced.

6. Per contra Shri GK. Neema and Shri Sourabh Neema, learned counsel
appearing on behalf of the claimants has urged in support of the finding
regarding occurrence of the accident as recorded by the Claims Tribunal and
urged that the argument advanced by learned counsel for the Insurance
Company with respect to negligence of the deceased is unsustainable in view
of the statement of the eye witness Vivek Agrawal (AW-2). It is also submitted
by them that the owner and driver has not filed any written statement and they
are merely appeared in a witness box to support Insurance Company. The
driver appearing in a witness box is unable to prove that the accident has
taken place due to negligence of the deceased. During course of hearing my
attention has been drawn to the spot map (Ex P-3) and contended that looking
to the said spot map it is clear that the car which was going from Bhopal to
Indore is on the extremely in left side, In such circumstances when the offending
veliicle overtaking the another vehicle coming from opposite direction dashed
the car coming towards wrong side, in that view of the matter the finding
recorded by the Tribunal on the point of negligence do not warrant interference
in an appeal filed by the insurance Company. On the point of enhancement it
is submitted by him that even if the statement of defendant witness Vivek
Agrawal (AW-2) is relied upon as per paragraph-4 of his examination-in-
chiefitis clear that the earning of the deceased was increased by every year
from 2002 to 2006 in all income tax returns. Merely increasing the net profit
would not be a criteria to calculate the compensation. The amount of
compensation may be cal¢ulated on the basis of the income taxreturns (Ex.
P-50, Ex. P-51,Ex. P-52 & Ex. P-53), which is relied upon by the Tribunal.

It is further submitted by him that the accident has taken place on 09.04.2006
immediate after the financial year 2005-2006, therefore, the income tax return
was produced later on. As per the statement of the Accountant of the deceased
Rajendra Mantri (AW-3) it is clear that all the documents of the income and
expenditure has been supplied to Suresh Keemti (DW-2) assigned to verify
the accounts of the business of the deceased by Insurance Company. After
verifying those documents the witness of the Insurance Company found that
there is no manipulation in the accounts and it has been maintained as per the
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income tax rules, In such circumstances the income cannot be doubted, which
is found prove by the witness of the Insurance Company itself. Thus,
considering the said income the compensation ought to be awarded applying
the appropriate multiplier. It is also submitted that the deceased was an income
tax payee and the business has now been closed, therefore, the future prospect

- may also be awarded to the legal representatives. It is also contended that in
the light of the judgment of Hon'ble the Apex Court in the case Sarla Verma
and others V Delhi Transport Corporation and another [2009 ACJ 1298]
personal expense of the deceased ought to be accepted as 1/4th and
dependency 3/4th looking to the number of dependents. In view of the foregoing
itisurged that the appeal filed by the claimants may be allowed and the appeal
of the Insurance Company on the point of quantum may be dismissed.

7. After having heard leaned counsel appearing on behalf of the parties
at length first of all the issue of contributory negligence raised by the Insurance
Company requires consideration. As per the averments of the claim petition it
is clear that the deceased driving the Indigo car MP-09-HE 4626 coming
back from Bhopal to Indore at about 01:30 am, when they reached 10
kilometers ahead to Ashta they met with an aceident, as collided with the
Truck bearing no. MP-09-KC 3118 coming from opposite direction i.e. Indore
to Bhiopal. In the said context if the statement of Vivek Agrawal (AW-2) is
seen then it is clear that he has seen the truck coming rashly and negligently
from opposite direction overtaking the another vehicle. In paragraph-11 of
his cross-examination it is admitted by him that both the vehicles have collided
by head on. Simultgneously; the statement of the driver of the offending vehicle
truck is also relevant whereby it is clear that the Indigo car coming from
opposite direction rashly and negligently collided with the Truck. By conjoint

reading of both these statements along with spot map (Ex. P-3) it is clear that

the place of accident is in the left side of the road going towards Indore from
Bhopal. The place where the Indigo car was lying is on left side of the road.
In the statement of this witness it has also come on record that the accident
has taken place from the driver side of both the vehicles. Considering the
aforesaid, it is clear that the driver of the offending vehiclé truck came to
wrong direction but simultaneously; it cannot be ignored that in the night when
itis seen by the eye witness sitting in a car that the offending vehicle coming
rashly and negligently then taking safeguard they should have parked their
vehicle at the left side if they were in a slow speed. It is clear from the record
that the accident has taken place from in front by colliding of both these vehicles
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though from the driver side and not directly by head on. In such circumstances
looking to the spot map and the evidence so brought by the claimants as well
as by the driver of the offending vehicle it cannot be ignored that the deceased
was not negligent. Looking to the over all material brought on record the
percentage of negligence on the side of the deceased may be lesser. He is also
negligent to cause accident with the offending vehicle truck. In that view of the
matter in the opinion of this Court finding recorded by the Claims Tribunal
recording negligence of the offending vehicle only is set aside. After considering
all the material on record and looking to the spot map the contributory
negligence of the offending vehicle and the vehicle driven by the deceased is
quantified by 80%-20%. Thus, the issue of contributory negligence is decided
accordingly. '

8. Now, to decide the issue regarding quantum of the compensation it is
seen from the record that the deceased was dealing with the cotton brokerage
business. He was an income tax payee and the returns of income tax from
2002-03 (Ex. P-50), 2003-04 (Ex. P-51), 2004-05 (Ex. P-52), 2005-06
(Ex. P-53) submitted after the death of the deceased by the family members
are on record. As per the statement of the defendant witness Suresh Keemti
(DW-1) the income of the deceased from brokerage has been increased by
every year from 2002 up to 2006. The said witness of the Insurance Company
found discrepancies in expenditure, however, the net profit ratio increased
from the income in the return of 2005-2006 had been described by him. In his
statement it is no where stated that the income of the deceased has not been
increased. In his cross-examination it is specifically admitted by him that the
Accountant of the deceased has supplied all the documents of the income and
account papers to him after verification of those account papers he found no
manipulation therein. It is also admitted by him that the accounts were
maintained as per the income tax rules. In view of the aforesaid statement by
the witness of the Insurance Company it is clear that the income derived from
the business of the deceased up to the financial year 2005-06 cannot be doubted
but the Tribunal has disbelicved the said return (Ex. P-53) because it has been
filed after the death of the deceased. In the considered opinion of this Court
when the date of accident is 09.04.2006 and the deceased died on 16.04.2006
immediate after the financial year it cannot be presumed that the return may
be filed prior to his death. Once the document of the business has been verified
by the chartered accountant; who is a witness of the Insurance Company
without having any manipulation or by disbelieving the income in such a case
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those income tax returns should not be disbelieved. In that view of the matter
after considering the analogy adopted by the Tribunal if we take the mean of
the three years of the earning of the income tax after adding the expenditure
as incurred in the last year by the deceased then as per the statement of
Suresh Keemti in the said context the net profit ratio may be accepted as
Rs.9,42,669/- per annum. In the considered opinion of this Court the income
of the deceased may be safely accepted as Rs.9,00,000/- per annum in round
figure looking to the income tax returns Ex. P-50 to Ex. P-53.

9. In the present case it is clear that the wife and two sons are dependents
from the evidence brought on record. It is also clear that both these sons
were studying in Daily College and the annual fees is more than Rs.1,50,000/-
to-one child and the mother and father aged about 64 years were also claimants,
however, ignoring the dependency of the father if we accept the wife of the
deceased, two children and mother then four dependents may safely be
accepted. In the facts of this case and as per the judgment of Hon'ble Apex
Court in the case of Sarla Verma and others V. Delhi Transport Corporation
and another (supra) if 1/4th is deducted towards personal expenses from
the net earning then dependency comes to Rs.6,75,000/- per annum. The age
of the deceased was 36 years, however, as per the said judgment the multiplier
of 15 would be applicable thereby the loss of dependency comes to
Rs.1,01,25,000/-. The Tribunal has further awarded Rs.1,73,606/- in medical
expenses if we add the said amount then the sum comes to Rs.1,02,98,606/-.
In view of the finding of contributory negligence i.e. 80%-20%, if 20% is
reduced out of the said amount then the net amount comes to Rs.82 38, 885/-.
If Rs.25,000/- is further added in conventional heads i.e. consortium, loss of
estate, love and affection, funeral etc. then the sum comes to Rs.82,63,885/-.

10. At this stage the argument so advanced by the learned counsel
appearing on behalf of the Insurance Company requires consideration that
the amount of the compensation should not exceed then the amount of interest
which may be received by legal representatives of the deceased.
Simultaneously, the arguments as advanced by the learned counsel for the
claimants that future prospects should also be awarded requires consideration.

In the facts of the present case it is apparent that the deceased was doing the

cotton brokerage business having netincome in the year 2004-05 more than
Rs.7,58,000/-. By the next year the earning was on higher side but because
the expenditure were shown lesser, therefore, the net earning has been accepted
Rs.9,00,000/- per annum. The compensation, which is being awarded is
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approximately Rs.83,00,000/-. If we see the amount of compensation and
the interest, which may be derived as per the bank rate then the per month to
amount interest would not exceed the net income. Simultaneously, looking to
the amount of compensation as calculated herein above and awarded by this
order passed today looking to the family members and status, the compensation
seems to be just and reasonable. In such circumstances the arguments as
advanced by leaned counsel for the Insurance Company as well as the claimants
is hereby turned down. In the considered opinion of this Court Rs.82,63,885/-
would be adequate amount of compensation to the claimants in the facts and
circlimstances of the case.

11.  Accordingly, Misc. Appeal No .2034/2008 and Misc. Appeal No.
2573/2008 both have been allowed in part. The deceased is also held negligent
to the extent of 80% - 20% recording the 'finding of contributory negligence
but by enhancing the amount of compensation the claimants are held entitled
to receive the net amount of Rs.82,63,885/-. The amount, which is enhanced
from the amount so awarded by the Claims Tribunal shall carry interest @
7.5% per annum from the date of filing of the claim petition till its realization.
In the facts parties to bear their own cost.

" Appeal partly allowed.

LL.R. [2014] M.P., 2390
APPELLATE CIVIL
Before Mr. Justice U.C. Maheshwari
M.A. No. 3503/2011 (Jabalpur) decided on 5 April, 2013

RADHIKA PRASAD NAMDEQO ...Appellant
Vs.
DRIVER NARESH @ BHOORA ...Respondent

Motor Vehicles Act (59 of 1988), Section 173 - Appeal - For
enhancement of award - M.L.C. report, X-ray report and the X-ray
plate placed on record - Same has been proved by appellant himself -
Doctor has not been examined - Fracture of 9th ribs of the right side is
there - Held - Law relating to' the accident claim, being law of social
welfare, Rules relating to the admissibility of the medical documents
should not be followed strictly - If the medical documents appears to
be bonafide and genuine appropriate relief should be given - In view of
the available scenario, nature of injuries sustained award is enhanced
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from 7,000/~ to Rs. 25,000/- with 7.5% interest from the date of filing
the claim petition. : (Paras 9 to 13)

Hie¥ T SAFraT (1988 BT 59), &rer 173 — FWer — Fare F@TR
W P - Trs . RaE, v Ruld sy (o wie aftde w g
- 990 @t @q gftereff gy wiida f5ar w1 — Pafvegs &1 deaw 99t
Fear war — zifeft at oY off wwelh w1 wRermir @ — affREiRT —
geem <@ ¥ Wi R wreifas semor @ /AR @9 @ TR,
Fafseha swmas ' wegar @ Wakn fraat o1 solkar @ a2
fear s aifed - afy fafeeiy sare wgafie @ arafie adia
aﬂﬁ.mﬁﬂmqﬁmmm-muﬁqwﬁ'ngﬂm
afeat @ wWeu b gfcm ved gR awE W v, 7.000/— @ W
25,000 /—, <141 st o A Rl /@ 7.5 yhea e & Wy genr
T - .

A.D. Mishra, for the appellant.
None for the respondents No. 1 & 2.
Aditya Narayan Sharma, for the respondent No.3/Insurer.

ORDER

U.C. MABESHWARY, J. :- The appellant/claimant has filed this appeal
under Section 173 of Motor Vehicles Act, 1988 (In short ‘the Act’) for further
enhancement of the sum awarded by the I1Ird Additional Motor Accident
Claims Tribunal (FTC) Katni, in Claim Case No. 1 1/09, vide dated 22.7.2011
whereby, his claim relating to the injuries sustained by him in the alleged
vehicular accident has been awarded for the sum of Rs.7,000/- along with
interest at the rate of 7.5% per annum from the date of filing the claim petition
so also for the cost of the litigation against the respondents no.1 & 3 by
saddling their joint and several liability to pay the same. ' '

2. So far happening the alleged incident and sustaining the alleged injuries
by the appellant in the vehicular accident is not under dispute between the
parties. So, in such premises, mentioning the entire facts with respect of the
alleged incident are not necessary in the present order, Consequently, this
appeal is being decided by mentioning the facts necessary for adjudication of
the same,

3. As per case of the-appellant on dated 15.10.2007, along with other
passengers he was traveling in a bus bearing registration No. MP-21-8766,
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registered in the name of the responderit no.2 driven by the resporident no.1
in arash and negligent manner resultantly it met an accident in'the territorial
jurisdiction of Police.Station Sleemanabad, resultantly, the appellant sustained
various simple injuries on his person. He was taken to Hospital where after
carrying out the medical examination, his ML.C report was prepared, and was
advised for X-ray. On carrying out the same-ray, the fracture.of 9th ribs of the
right side was revealed. As per MLC report, he also sustamed some other
simple injuries. On receiving the information by the Police, a crlmc was

registered against the respondent no.1. After holding: the investi gation, he was.

charge-sheeted in which all the relevant documents were filed. After obtaining
the certified copy of the.same along with such documents the appellant filed.

the impugned claim for the sum of Rs.4,50,000/-. According to claim petition_

on the date of incident the aforesaid offending vehicle was duly insured with
the respondent no.3.

4. The respondents No.1 & 2 were proceeded exparte before the Tribunal
in such premises they have also not filed their reply of the claim petition while,
in the reply of the respondent no.3, by admitting the insurance of the bus with
it, the facts regarding alleged accident have been denied. In addition to it, it
was stated that the bus was plied by the respondent ne.1 over loaded contrary
to the terms and conditions of the Insurance policy and in such’premises, no
liability of the claim could be saddled against the respondent no.3/insurer and
prayer for dismissal of the claim was made. ' ’ ]

5. After framing the issues and recording the evidence, on appreciation
of the same by holding that the alleged incident was the cause and consequence
of rash and negligent driving of the aforesaid bus by the respondent no.1

resultantly, the appellant has sustained the simple injuries and in the lack of
any deposition of the doctor in support of the MLC report, X:ray plate'and
it’s report so also in the lack of certificate of the permanent disability, the
claim of the appellant was awarded for the sum as mentioned above. Being
dissatisfied with such award, the appellant has come to this Comjt for further
enhancement of the sum. B

6. It is undisputed fact on record that the impugned award has not been
challenged on behalf of the Insurance Company by filing any appeal or through
cross-objection in the present appeal.

7. Having heard the counsel at length, keeping in view their arguments, I

‘n
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have carefully gone through the record of the Tribunal as well as of the award.

8. Itis dpparent from the impugned award that the appellant sustained
the alleged injuries in the abovementioned accident which was the cause and
consequence of rash and negligent driving of the aforesaid bus by respondent

- no.1 which was registered in the name of the respondent no.2 and was duly

insured with the respondent no.3 and in such findings are not under challenge
at the instance of any of the respondents. Therefore such questions do not
require any further consideration at this stage. So, such findings are hereby
affirmed and in such premises, the finings (sic:findings) of the impugned award
saddling the joint and several liability to satisfy the same against the respondents
no.1 & 3 is also not required any interference. This Court has to consider the
only question for enhancement of the sum awarded by the Tribunal.

9. True it is, in support of the claim petition, the MLC report, X-ray
report and the X-ray plate to show the alleged injury as well as the fracture of
aforesaid 9th ribs of the right side of the appellant have been placed and
proved on record, but in order to prove the same, none of the Doctor has
been examined. The same has been proved by the appellant himself and in.
such premises, by holding that in the absence of examination of the doctor,

the aforesaid papers could not be taken into consideration to hold that the
appellant has sustained any permanent disability in the alleged accident and in
such premises, by holding the alleged injuries of the appellant to be simple in
nature, the claim was awarded for the aforesaid sum.

10.  Iam ofthe considered view that the law relating to the accident claim,
being law of social welfare, the rules relating to admissibility of the documents
specially the medical documents should not be followed strictly. But on
appreciation of the available evidence, in the circumstances if any of the medical .
documents of the claimant/victim appears to be bonafide and genuine, then
taking into consideratior the same, appropriate relief should be given to the
appellant. In the case at hand, it is apparent that subsequent to the incident
the appellant was taken to the Government Hospital where his MLC report
was prepared. He was advised for X-ray, the same was carried out in which,
the alleged fracture was revealed for which he has also taken the treatment
and in such premises, it could be assumed that he sustained some grievous
injury and not the permanent disability and due to that, he could not have
carried out the work for'livelihood near about one month. Such medical
documents being related to the Government Hospital proved by the appellant,
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1in the available circumstances, could not be disbelieved. Hence, I deem fit to
consider such documents to assess the just and proper compensation for the
appellant.

11.  Inview of the aforesaid discussions, it is held that the appellant has
sustained the simple injuries and the aforesaid fracture in the alleged accident
and in such premises, he is entitled for reasonable, just and proper
compensation. Keeping in view the nature of aforesaid injuries of the appellant
and it’s line of treatment, the sum awarded by the Tribunal is held to be meager
and lower 51de

12.  Thus, in view the available scenario of the matter and the nature of the
injuries sustained by the appellant and it’s line of treatment, including loss of
income and etc., ] deem fit to enhance the sum awarded by the Tribunal from
Rs.7000/-to Rs.25,000/- and the same is ordered.

13.  Inview of the aforesaid discussions, this appeal is allowed in part and
the sum awarded by the Tribunal, is enhanced from Rs.7000/- to Rs.25,000/-.
The enhanced sum of Rs.18,000/- shall carry interest at the rate of 7.5% per
annum from the date of filing the claim petition before the Tribunal. The liability
to pay the enhanced sum is saddled against the respondents no.1 & 3 jointly
and severally and they are directed to deposit the same within three months
from today. There shall be no order as to the costs.

14.  Appeal is allowed in part as indicated above.
Appeal partly allowed.

LL.R. [2014] M.P., 2394
APPELLATE CRIMINAL
Before Mr. Justice N.K. Mody & Mr. Justice M.C. Garg
Cr. A. No. 1499/2010 (Indore) decided on 25 June, 2013

SHAKIR : ...Appellant
Vs.
STATE OF M.P. ...Respondent

(Cr. A. Nos. 1018/2010, 1092/2010 & 874/2010)

Penal Code (45 of 1860), Sections 148, 149, 353/149 and 307/
149 - Attempt to Murder - Accused robbed P.W. 2 and killed his driver
and looted Rs. 15,00,000/- - On receiving information of incident,
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Constable alongwith force intercepted accused persons - Appellants
with intention to terrorise the Constable who was public servant came
towards him and fired gun shot causing him injury - No indulgence called
for - Appellants already convicted for killing driver and looting P.W. 2
- Sentence awarded in present case to run concurrently with sentence
awarded in another case. (Paras 1,2 & 10)

TUS YIZTT (1860 BT 45), GO0 148, 149, 353,149 T 3077149 —
ECUT 3T 9907 ~ AMYE T I 2 B e AR 9699 T B wear 9
7 15,00,000 /~ ¥4& o2 — HeAT N A A R, IRAF ¥ 79 @ Wiy
ARGFTT P ABT — IREF W AP VIF o1, B AT I D
g @ afarffaor sead sk o R atarer @ M gerer o)
mﬁaﬁfm—maﬁmﬁﬂiﬁ—mﬁwmﬁsﬁmaﬁ
T AR AW 2 B e @ R qiwfig v T — adae geer ¥
Fare & T TRy, @ yeRer ¥ aad fFd T TveRY @ Wi
T FAATET AT |

PK. Saxena with Sunil Verma & Ashish Gupta with Anupam
Chauhan, for the appellant.

Deepak Rawal, G.A. for the respondent/State.
JUDGMENT

The Judgment of the Court was delivered by :
M.C. GaRrg, J. :- These appeals are arising out of the judgment dated
21.7.2010 passed by the Upper Sessions Judge, Shajapur delivered in
Sessions Case No.81/2008 in a case instituted by the State of Madhya Pradesh
against appellants Rajjab Ali, Shakir, Abid Khan, Sitaram, Dharmendra Singh
and Inqalab in relation to the incident which was held on28.11.2007 at about
5:10 pm near jungle of Kupasa where, Rajjab Ali, Shakir, Abid Khan, Sitaram,
Dharmendra Singh and Inqalab by using fire arms and with intention to create
an unlawful assembly, they came towards Biramsingh, who was a public
servant. With a view to terrorise him, they fired with katta and in this manner,
caused grievous injuries to Biramsingh.

2. The intention in causing injuries was such that if, the death of Biramsingh
would have taken place, then the appellants would have been guilty of offence
under section 148, 149, 353/149 and 307/149 of IPC. This incident was
subsequent to an incident which occurred on the same day and which was
caused by the appellants only when they rob Manoj and murdered the driver
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of his vehicle. Ramlal with fire arms and looted about Rs.15,00,000/-. A
separate case being case No.80/2008 has been registered. In short, it is the
case of the prosecution that;-

3. afaee Fue 987 o 39 YoN 8 fF-vam aras
g f41F 28 /11,707 B AT GRAGR § 9527 o7 | ST Roiw
B THP! qH W I U g3 F TR A W SHal 7 Melr
YATHY A9 EUSAGIA d HHATd HIATE &1 g1Fd B
15,00000 / —(U%E @ wud) o< ford € oI fF 6 aqmy Aredl o
A A § 9 W A 98 TvE B aur weeiiE far feaiie
\rea! Farii—arser #1ar 9o wEn far TEhEm TeER % 9rer
I9& 98T far iR oW & e A ygFe S99 9 6 ggArel @
FABNI AR ©H+ & o8 HaT O S0 ] (@ 9<A919 5 SARE B
Ter WTeT R qrdl B 99 ¥ IRY 3 U9 9 weer Feee)
wTER fHar W 39S wife grer ¥ o | v o) 9w W ) wRarg
T PR Y SH ST fHA1 T aFt e § Wahe ¥ BRR B
AT B T R R S[ABR UFST SN I AH qar guT at
I AT A Iswgatel! fUar 9 MeHs, 25 9a fardl dgan
FATYR, TEY 3 i far yRigereh, 28 |re Frardl agi-r geamgy,
aifag @i I aes &f w9, Tee IRTQR, i e aer,
25 T BIUIEST qaTAT 9 B 9<ATe R1ent -7 it i ey
frearet WSt (3 Soed Yo g & BRI BT garar | HRard)
fiwRiz It Roid w® @ st 3 feg o™ W) aWw—710 /07
I TRT—147,148,149,363,307 LS. FT Goilgg fopar 7T |

3. The appellants / accused persons were arrested. The injuries were
medically examined. Other steps towards investigation also taken and from
the complainant, one 303 Bore (Rifle) and one 303 bore (fired kartoos) was
also seized and challan after investigation was put up before the JIMFC,
Sarangpur and then committed to Sessions Judge, Shajapur. After the
prosecution recorded statement of the appellants were also recorded under
section 313 of Cr.P.C. in which they take general defence of the false
implication, after only examining Dharmendra as witness, The Appellate Court
had framed the following points for consideration:-

6. (1) = felo 28.11.07 FT I FOT 5.10 Tol FUAT D
STl H AMGERITOT I9ore Srcl, Wiy, oY, WiaRMm, s g
Hard + W e fafy feg W o1 o7 5, e e
SR GIRIE 1 ARNIE 7 SH) TT B BT A1 T I WHE B
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IHT U SER7 B JURN B H 9ol S fFar &1 v ax
q&l B fpar ?

(2) T AT 7 S "e, fRETw, 96 9 W
W I A FEAIGRTTT B T Frerex Al fawg seme i @
T3 f5AT SHS WY IR D WY A AT A UKD
Y Bee | GArord By sad RAfiE B ARdle $ 39 wam
&R T fopan 9 aar wife far ?

(@) T ARgET A S RS, 99 9 WM W
S fafer freg ST @ AN 9YR9E B AR oA A dkAfs
Gl f5 G ol 9w o1 ik 59 ) oUW S BT Fide oY 8
o, 9 9EH e pord © fded ¥ fFraRa e/ Hawa 7R
T AT W Y W TR W BRR R ARG ga 741 by 9o
fafr foreg s @ arT SRYY o SR a5y W O fen
- (4)  FaT AT Y 99 S, WA 9 W W
ST fafYr fies 99 & WM SR & AR @A N o B
T HEH 7 Ived IvAfiE W UG ATgY FETT AADY S”
SUEfy §9 A A1 S | 91 ¥ uRRefat § eila ) v afy
IHY SUET SRARTE- D oG HIG IR Id Al ARRITRITT THBT
1 D, &Y S T oY APTTHIY S99 WG & WP SEaY Bl
IR B S AWM BN i1 A el o |

(5) 1 AfgEaa 3 ieg oI R gHIfa 8 7
uﬁ‘a"j’rm? :

4. After recording the evidence laid on behalf of the prosecution which
prima facie consisted statement of Biramsingh (PW-7), Dr. A.R. Havdiya
(PW-4), Constable Anand Singh Sikarwar (PW-3), Rajpal singh Chauhan
(PW-5), Manoj Patidar (PW-2) and Mahendra Singh (PW-1), the Court
decided points No.1 and 2 in favour of the prosecution and held that from the
evidence, which came on record, offence under section 147 and 148 could
- not be proved but while deciding point no.3 and, 4 it was held that the offence
under section 353/34 and 307/34 was proved. On the point of sentence after
hearing the appellants for the offence under section 307/34, life imprisonment
was awarded to the appellants with fine of Rs.1000/- each, towards 353/34
two years’ RI was awarded besides payment-of fine of Rs.1000/- each. In

-
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default of non-payment of fine, RI for 100 days was additionally awarded. All
the sentences have been directed to run concurrently.

5. Injuries which were caused have been proved by Dr. A.R. Havdiya
which are as under:-

1. 1. HIPR TESAT Hogu—Rmma |7 R <&
A-fF enfermr o g2 S—amaR e 3 Prelviiey @y @1 ey
TR 811 & S iR aolt eivgell & weg F 2l @ fred Y
TR Reret o}

6. According to the Dr. A.R. Havdiya, the aforesaid injuries must have
been caused with a Bandooknuma weapon and must have been caused within
24 hours. He proved his report (Ex.P-7) and his opinion (Ex.P-8/A).

7. As far as Biramsingh is concerned, he narrated the entire story which
is lying with the case of the prosecution. The details have been mentioned in
paragraph 8 and 9 of the judgment which are reads as under:-

8, BRAE RARTE (AH1~7) BT BUH § 5 379 28.11.2007
Bl 98 AT WRIQR § YU ARES D g 9% GIRT o7 | 9 fam i
Pt 7 B T 2,50 T AN W FRA e e Rieh f wrewn
NS TSAAST WS B UG 6 AN T YUSEAT B AU T
GUSTATE & SHS AP THATH BAAE Bl el FRGY 99! Lo
TR P AA § @ UEE W G dAG) 99 ARl R
ARAYR TF | & | 98 Y1 Mfdelied doiRT Frardii—smwamie gre
@ 1S off | I I W 98 79 B A v @ T 2.
55 g9l HIeX WG | WM 81 e Wi W g | 9% Ty
4 Al WRTYR A g0 76 e | we e w e v wfify
@ WH AN AR Bod wH et 39 e 3 eEeE e 5
AT ARG S ¥ 3faw oo IR o e § A 3§ v
| 9w e ws Y oiel 9 Aewiie far Reaiie
Hieia! e | 98 ff 978 W Ay e A R e @
ford wmer 21 foraT | & T WX A AR PR B 9 B P 3wy
g AT g9 T | =rEw "1, MY ¥ gD af e a1 W ma
el 3 99T 5 T W UEd @ 0P Arefy wPY How 9 95
o iy @ e T8 @ Sue N8 ye amer Hiey wrfhd T
PR B o IR B Al 43 9, 91 f o WY S 2 | vRE B
PUTITER 3 781 A AR Frafbal ¥ a1 8o wedle G & TR
TR AT T G ST B TG T | 987 WX O UR Ao g Q@ we
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g e Y | 929 w2 eer ok o9 @ o) @t of o
¥ (P 984917 A T e 3% 9 feT 39 91 gferd By
T AT @ AN 9RO 9§ AR @1 fraa | el gers or 98 el
:ﬁﬁﬁnwaﬁ?mmﬁmaﬂmmw@%zﬁaﬁm
@ B @l die @t o T Frod aman)

9, FRAE) ARiE ¥ AN FaT f & Tgam 9= ot o 99 @t
G AU A Y URATE T BT g IR 6T ST T o a5 uRR
& TN 8 W T WS B T § T a1 S AT i vrawe
A UF BaTE BRIR TR AT Pt AST A IR ITHRT 0T B A d8
T i wRardt 7 S Sl A JFERiE, SRy T euTe Rl
TfRE @ TR ieidl 9 WEY UCER Y wes for| Rard &
FUTFAR FlST UIEIER S e 719, Ma ¥ e e ar +f 993 e
3T o1 | B WA 1S € O IR SR ve s de e @ die ®
I 3R ARIRG! DY 3 Fo # ely T T ARG Y wpriard) e
PRI B Al TR &) 718 | SRARTE & TR R 95919 § 99e IR
IR T o1 S g AT—saigarell 9% SIS fier 3R Aigeg
farf am Geai arT—aedRE, Telia- IR @M Rier—geamgR
(S.0.) TR o7 | BRATET T FFIFER TR 7 6T M 3R et far
WHIF AR, JHAEIH PSS WNTR 9 SRR S ATAr 9
BT I RIS, FHaRA~+1eT, AT gerdRe, Tedier— IR @
forem—gwmge (@m) 7 = 7 e T Sed R werdy gER
el TR wAigear BTiEsT B 9017 @ &) 8 T Sohend fard
YRR T i i gearariie oIy, I Vel 9H—Regeiigy
fore TR st RFe! 48 | BRR 891 garn | 99 NQ—9 %7 R
ferars i &t gfte 9 & | S oToeT ASiere T SIeTel % €N 8k
S MRS & o diar wf—12 TR 9 B 9 e B 8 e
Hi—13 T ST e PR e 303 IR AR T T 53N PRGH
a0 ST fd o o gfte @ 2

8. Leamned counsel for the appellants has basically questioned the sentence
awarded to the appellants in this case. It is submitted that the sentence is
exgessive. They have argued that offence under section 307/34 of IPC, where
only single injury has been caused, punishment awarded is highly excessive.

9. We have heard the learned counsel for the parties.

10,  Weare of the considered view, that the facts and circumstances of the -
case and the sequence of the events, which shows that the basic purpose of
the accused persons was to rob Shri Manoj Patidar and in that process having
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killed Ramlal, his driver besides Rs.15,00,000/-, even though, the appellants
will be guilty of those offences which are subject matter of the other appellants,
who have already been convicted for those offences, no indulgence can be
shown of the appellants in this case also. However, considering all the facts of
the case, the sentence awarded to them is reduced to RI for 10 years with fine
0f Rs.10,000/- each. In view of the nonpayment of fine, the appellants will
have to further undergo RI for three months in addition to the sentence awarded
under section 307/34 of IPC. The fine under section 354/34 is maintained.
The sentences awarded in this case shall run concurrently with the sentence
awarded ih ST No.80/2008. The sentences will not run one after the other
but will run concurrently as provided under section 427 of Cr.P.C.

With these observations, the appeal is disposed of.
C.c. as perrules. .
+ Appeal disposed of.

L.L.R. [2014] M.P., 2400
APPELLATE CRIMINAL
Before Mr. Justice Ajit Singh & Mr. Justice B.D. Rathi
Cr. A. No. 1489/2000 (Jabalpur) decided on 3 October, 2013

NARAIN SINGH (DR.) ...Appellant
Vs. .
STATE OF M.P. ' ...Respondent

Prevention of Corruption Act (49 of 1988), Sections 13(1)(d)
r/w 13(2) & 7 - Demand - Acceptance of illegal gratification has not
been corroborated by any independent witness - Neither demand of
bribe nor acceptance thereof has been proved by the prosecution
beyond reasonable doubt - Appeal allowed. (Paras 16 & 19)

gETEIe 9T G (1988 BT 49) GRIe 13(1)(S%) wEvlRw
13(2) 7 7 — AT — foelt wadw weh grn, ader uRatwor 3 Wair #
e T F1 i — aPriew gxt 9 9t Reaa B Wiw sy 7@ swen
Wafy o IRegs WiE R wiRa e @ @ - adig dowd

Mrigendra Singh, for the appellant.
Aditya Adhikari standing counsel with Satish Chaturvedi, for the
respondent, L.
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) JUDGMENT
" The Judgment of the Court was delivered by :

.B.D. Ratuy, J. :- This appeal has been preferred under Section 374(2) of

the Code of Criminal Procedure (for short “the Code™) against the judgment
dated 19.5.2000 passed by Special Judge (under the Prevention of Corruption
Act, 1988(for short, “the act™)) at Shahdol in Special Case No. 3/97, whereby
the appellant has been convicted under Sections 13(1)(d) read with 13 (2) of
the Act and sentenced to undergo R.I. for 3 years and to pay a fine of
Rs.5,000/- and in default to suffer R.1. for one year.

2. It is admitted that during the relevant period i.e. 10th to 12th May,
1997, the appellant was working as Branch Manager in Adivasi Vitta Vikas
Nigam, Shahdol (for brevity, 'the Nigam') and, accordingly, was a Public
Servant.

3. Prosecution case, may be, summed up as under:-

(a) Complainant Rampal Singh applied for loan at Branch
Shahdol of the Nigam for purchasing Mini Bus and
deposited margin money of Rs.36,000/-. Later, he decided
to purchase a Tractor, margin money of which was
Rs.20,000/-, and accordingly, Rs.16,000/- got deposited
in excess.

(b) After obtaining the order to purchase Tractor- Trolley, on
3.5.1997, he along with his brother Ajmer and a driver
went to Bhopal and obtained Tractor Trolley and its

" accessories from the Agency. On 9.5.1997, he went to
the office of appellant at Shahdol and asked for registration
papers of the vehicle, upon which, appellant demanded a
sum of Rs.15,000/-.

(c) Notintending to pay illegal gratification of Rs.15,000/- to
the appellant, on 10.5.1997, the appellant went to
Superintendent of Police, Lokayukt and moved a complaint
(Ex.P-25). Thereafter, Superintendent of Police provided
him with a tape recorder and a cassette for recording his
conversation with the appellant and also asked him to
arrange for Rs.15,000/- as per the demand.
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(d) On the same day, the complainant returned to Shahdol and
after-meeting the appellant, recorded the conversation
wherein the appellant reiterated the demand. Then along
with constable Babadeen, he went to his village and
arranged Rs.15,000/- from Ajmer.

(e) Next day i.e. on 11/5/1997, he along with Ajmer and
Babadeen went to Superintendent of Police, Lokayukt,
Rewa, who in presence of his sub-ordinate staff, played
the tape and got corresponding script (Ex.P-1) prepared
and on the same day, complainant gave second complaint
(Ex.P-9), on which, the Superintendent directed Shri
Parihar (P.W.10), Deputy Superintendent of Police to take
appropriate action.

(® Thereafter, on the same night, they proceeded for Jaisingh

- Nagar and took night halt there. In the moming, two
Gazetted Officers viz. S.K. Tiwari $.D.0. Forest, and B.L.
Mishra (PW4), Project Officer, Tribal Development, were
called who with the consent of complainant, heard the tape
and read the complaint and transcript (Ex.P-1). Thereafter,
they noted the numbers of currency notes amounting to
Rs.15,000/-, 25 of which were in the denomination of
Rs.500/- whereas remaining 25 notes were in the
denomination of Rs.100/- each. Then Constable
Manoj(PW2) sieared the notes with phenolphthalein
powder. The said notes were kept in the pocket of
complainant with the direction not to téuch them before
giving to the appellant and to signal after handing over the
same to the appellant. To explain the chemical process,
solution of sodium carbonate was prepared and except
Manoj all were asked to wash their hands in one part of
solution which did not change its colour. The said part of
the solution was kept in a sealed container aud Manoj was
asked to wash his hands in the remaining part of the solution,
that turned pink. It was also preserved in a sealed bottle.
After completion of necessary formalities the trap party
proceeded to Shahdol.

[ 7}
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(g) On 12/5/1997, at Shahdol, the appellant was not found in
his Office. At 5 pm when he reached his home, complainant
and Ajmer went to his house and after talks as per demand
handed him Rs.15,000/- and thereafter, Ajmer, on the
pretext of spitting, came outside and signaled upon which
members of trap party reached the spot and caught the
appellant counting notes. Thereafter, solution of sodium
carbonate was prepared and firstly officers and members
of trap party washed their hands but colour of the solution
remained unchanged. Then, B.L. Mishra took
Rs.15,000/- from the appellant and tailied the numbers of
the currency notes with that recorded earlier. Subsequently,
the appellant and complainant were asked to wash their
hands in separate part of the solution and both the parts
turned pink and officers of the trap party also washed their
hands in another part of the solution that also turned pink.
All these parts were preserved in separate containers and
signed slips were affixed thereon. Accordingly, trap
panchnama (Ex.P-5) and spot map (Ex.P-6) were
prepared. ' '

(h) Documents pertaining to loan of the complainant were
seized form the office of appellant and after recording the
statements of witnesses the sealed containers were sent
to Forensic Science Lab for examination and after
investigation, the charge-sheet was filed.

4, On 2/7/1998, appellant was charged with the offences punishable
under Sections 13(1)(d) and 13(2) of the Act. He denied the same and pleaded
false implication.

5. Learned counsel for the appellant submitted that demand and
acceptance of the illegal gratification were not proved by leading cogent and
reliable evidence and the prosecution case was not supported by independent
witnesses. He further submitted that the conversation recorded in the Tape
recorder, was concocted and forged. He contended that the evidence of
prosecution witnesses being full of material contradictions, omissions and
exaggerations, could not have been relied upon, and the impugned judgment
based on the same, cannot be affirmed. According to him, on the said date
the complainant had gone to the house of the appellant with application cum

]
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specimen signature card Savings Bank Account to obtain the signature of the

appellant to open joint account in Allahabad Bank, required for depositing
installments of loan, envisaged under the rule prescribed for borrowing the
loan from the Nigam and had requested the appellant to deposit the amount
and get the Bank account opened as he had to attend his annual examinations
at Rewa going to be conducted on the next date i.e. on 13.5.97. The appellant
was returning the money to the complainant by explaining him the mode of
opening the Bank account and in the mean time was surrounded by the trap

party.

6. In response, learned Standing Counsel, while inviting attention to the
incriminating pieces of evidence on record, submitted that the impugned
judgment was well merited. '

7. Having regard to the arguments advanced by the parties, impugned
judgment and record of the trial Court were perused.

8. It is necessary for the prosecution to prove that the person demanding
and accepting gratification is a public servant. In the present case, there is no
dispute that during the relevant period, appellant was a public servant. The
‘prosecution must also prove a demand for gratification and that the gratification
has been given to the accused. Ifthese three basic facts are proved, the accused
may be found guilty for an offence under the provisions of law that concerns
us in this case. Therefore, it would be worthwhile to examine the case under
the following heads:

(i) Evidence pertaining to Demand
()  Evidence pertaining to Acceptance
Evidence as to Demand

9. Upendar Singh Parihar (PW10), the then Dy. Superintendent of Police,
Lokayukt, deposed that on 10/5/97, application (Ex.P/25) given by the
complainant to Superintendent of Police, was handed over to him for
investigation, in pursuance whereof; he had provided the complainant with a
Tape Recorder and a cassette and asked him to record the conversation of
the appellant with him and Panchnama (Ex.P/30) of the same was prepared at
3.30 p.m. Complainant Rampal Singh (PWS5), in paragraph 21 of his cross-
examination, has deposed that on 10th only he had started from Rewa and
between 3 to 4 p.m. had reached at the Office of the Nigam at Shahdol. In
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para 7 he has deposed that the conversation was recorded between 3 to 4
p.m. Admittedly, distance between Shahdol and Rewa is about 167 kilometers
and, therefore, it was not possible to reach Shahdol from Rewa within a period
of 30 minutes.

10.  Upendra Singh further deposed that after explaining complainant the
method to operate the Tape, he had sent the complainant with Constable
Babadeen. Babadeen (PW1) has deposed that at Shahdol, complainant had
made him sit at a Kirana shop and after two hours, the complainant had come
and informed him that the conversation had been recorded. Therefore, it is
clear that there is no independent witness to the recorded conversation, as
Babadeen, companion of complainant, was not present around or near the
room where the conversation was going on and, hence, there is no evidence
as to authenticity of the voices recorded in the cassette. Babadeen has further .
testified that thereafter, he along with the complainant, had gone to Village
Kunda Tola and rested there in the night. Next day, after arranging for
Rs.15,000/- they went to Rewa and handed over the cassette to the Officers
at the Lokayukt Office. Thus, from his testimony, it is evident that after recording
the conversation, they had not immediately proceeded to Rewa to submit the
cassette at Lokaykt Office, but had taken rest in the Village and, next day,
had. gwen the same at Lokayukt Office and during the intervening period, the
cassette had remained in possession of the complainant only. Therefore,
possibility of tampering and concoction of cassette cannot be ruled out.

11. ° A bare perusal of transcript (Ex.P/1) of the conversation recorded in
the said cassette would reveal that in the last the appellant had asked whether
its Reel was finished and the complainant had replied that Yes it was finished.
This part of the transcript, renders serious doubt to the whole recorded
conversation. Moreover, complaints (Ex.P/25 & P/9) also do not indicate as
to when the demand was made by the appeliant for the very first time. There
is no other evidence on record to establish the origin of demand of bribe by
the appellant from the complainant. '

12.  From the above, it is quite vivid, that the prosecution has failed to
prove the factum of demand by leading cogent and reliable evidence, in as
much as, complainant Rampal acted in a strange manner by asking Babadeen
to sit in a Kirana shop not allowing him to witness the conversation and also in
view of the other material discrepancies as noted above.
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13.  Now we, advert to the second head, as indicated above. Evidence as
to Acceptance. )

14.  As per the prosecution version, the trap party comprised of two
Gazetted Officers viz. S.K.Tiwari and B.L.Mishra. S.K.Tiwari has not been
examined by the prosecution and B.L.Mishra (PW4) deposed that he was
asked by the Constable of Lokayukt Office to reach the Circuit House and
after reaching there and upon asking, he was informed that some confidential
proceedings were going on and he would not be informed about the same. In
para7, he deposed that in the Jeep, the Lokayukt party had taken signatures
on some documents and he did not remember as to which documents he had
signed on. According to him, no notes were given by the Lokayukt Party in
the rest house to anyone before him and he was also not aware about the
proceedings regarding chemicals etc. He further deposed in para 9 that after
the trap, he had neither taken the notes from Inspector nor tallied the same
and the notes were tallied by the Inspector. He was not declared hostile by
the prosecution. Therefore, there is no reason to disbelieve him.

15.  Details of the notes given by the complainant before trap were noted
in Ex.P/33 and the Gazetted Officers, after completion of the trap, had made
a short endorsement on the back of Ex.P/33 itself that the notes seized from
the appellant tallied with those mentioned in Ex.P/33. However, complete
details of notes seized from the appellant have not been mentioned therein, As
indicated already, B.L.Mishra (PW4) deposed in para 9 that after the trap, he
had neither taken the notes from Inspector nor tallied the same and the notes
were tallied by the Inspector.

16.  Inviewofthe aforesaid, it is clear that acceptance of illegal gratification
has not been corroborated by any independent witness and the same cannot
be believed merely on the testimonies of complainant and his brother Ajmer
Singh. Evidence of Babadeen, owing to his queer conduct of ignoring the
directions of DSP and sitting outside at the instance of complainant, also does
not appear to be trustworthy.

17.  Moreover, there is nothing on record to render the defence version,
as indicated above, doubtful, which has also been fortified by Ex.D/9 and
Ex.D/10, respectively application form for opening joint account and deposit
slip forms dated 12/5/1997 (the date of trap) duly signed by the complainant,
particularly in view of Rule 7.2 of M.P, Adivasi Vitt Evam Vikas Nigam, Adivasi
Vargon Ke Liye Swarozgar Yojnayon Ki Niyamwali, 1995 (Ex.D/14) requiring

£
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the complainant to open ajoint account with Branch Manager viz. the appellant
for repayment of loan amount. Further, no explanation was given by the
complainant in regard to his signatures on the said documents, which were
admitted by him in para 25 of his evidence.

18.  To sum up, on one hand, the incriminating evidence of the complainant
suffered from serious infirmities and on the other, veracity of the trap
proceedings was also questionable in the light of the surrounding circumstances.
In the aforesaid premises, we are of the considered view, that the trial Court
has mis-appreciated the evidence on record and committed grave illegality in
convicting the appellant.

19.  Accordingly, as neither demand of bribe nor acceptance thereof has
been proved by the prosecution beyond reasonable doubt, therefore, in view
of the judgment rendered by Apex Court in Syed Ahmed Vs. State of
Karnataka (AIR 2012 SC 3359), impugned judgment of conviction cannot
be sustained.

20.  Intheresult, the appeal is allowed. The conviction and consequent
sentences are hereby set aside. The appellant is acquitted of the offences.
Appellant is on bail. His bail bonds stand discharged. Fine amount, if
deposited, be refunded.

21.  Copy of the judgment be sent to the trial Court for information and
compliance.

Appeal allowed.

LL.R. [2014] M.P., 2407
APPELLATE CRIMINAL
Before Mr. Justice Ajit Singh & Mr. Justice B.D. Rathi
Cr.A. No. 177/2002 (Jabalpur) decided on 3 October, 2013

SURESH & ors. ...Appellants
Vs. -
STATE OF M.P. ...Respondent

Penal Code (45 of 1860), Sections 302/34 & 323/34 - Murder -
Enmity - Material inconsistency between ocular and medical evidence
- Held - Where the eye-witness account is found credible and
trustworthy, medical opinion pointing to the alternative possibilities is
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not accepted as conclusive - The testimony of an injured witness is
accorded a special status in law - Such a witness comes with a built-in-
guarantee of his presence at the scene of crime and is unlikely to spare
his actual assailment in order to falsely implicate someone - No.
perversity in convicting and sentencing the appellants - Appeal stands
dismissed. (Paras 12 to 15)

TTE Wiedr (1860 BT 45) grTy 302/34 T 323/34 — EeAT —
FeTerar — ywEself wiew R fafseia wer @ T aihae sl —
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Cases referred :

AIR 1991 SC 4, AIR 1974 SC 1936, (2003) 6 SCC 380, AIR 2010
SC 979, AIR 2009 SC 1110, AIR 1994 SC 250, AIR 1993 SC 1193, AIR
2011 SC 2552, AIR 2008 SC 505.

J.S. Singh, for the appellants,
S.8. Bisen, G.A. for the respondent.

JUDGMENT

The Judgment of the Court was delivered by :
B.D. Ratin, J. :- This appeal has been preferred under Section 374(2) of
the Code of Criminal Procedure (for short "the Code") being aggrieved with
the judgment dated 31.12.2001 passed by Special Judge (under the Scheduled
Castes and the Scheduled Tribes (Prevention of Atrocities) Act, 1989 (for
short "the Act"), Sehore, in Special Case No.302/2000, whereby the appellants
have been convicted under Sections 302/34 and 323/34 of the Indian Penal
Code (for short, 'the IPC) and sentenced to imprisonment for life with fine
stipulation and R.I. for six months with fine stipulation respectively.

2. The prosecution story, in short, is that on 2.9.999 at about 10 am
complainant, Samandar Singh and his father Munshilal were cutting grass in
their field. Thereafter, as they proceeded for their home, Ramesh, Suresh and

[
K



o

LL.R.[2014]M.P. " Suresh Vs. State of M.P. (DB) 2409

Brindavan armed with Pharsis and Dharam Singh armed with Sarfa (Ballam)
came there and started assaulting Munshilal due to which he fell on the spot.
As Samandar Singh tried to escape the appellants assaulted him as well, while
abusing and exhorting to kill him. Upon the shouts of Samandar Singh, his
grand mother and Nathuram came on the spot, while the appellants fled. In

_ the said incident, Samandar Singh received injuries on his hands and legs,

while Munshilal sustained injuries on his head, chest and both the hands and
legs. Nathuram informed about the incident to Mishrilal, Munshilal S/o Sevaram,
Ram Singh and his mother Ram kumar Bai who also reached the spot.
Samandar Singh and Munshilal were taken by Nathuram in a bullock cart to
police station, Bilkis, where at about 4 pm, First Information Report (for
short "FIR", Ex.P/1) was lodged. Munshilal and Samandar Singh were taken
to Primary Health Centre, Bilkisganj from where, they were referred to Hamidia
Hospital Bhopal, but near Ratibad Village, Munshilal succumbed to the injuries’
thus caused. Accordingly, Morgue intimation was registered and after
investigation charge sheet was filed.

3. During trial, appellants denied the charges and pleaded false implication.

4. Learned counsel for the appellants submitted that the impugned
judgment was based upon mis-appreciation of evidence on record. According
to him, existence of previous enmity with regard to boundary dispute of
agricultural lands, is established from the evidence on record and there are
material inconsistencies between ocular and medical evidence and, therefore,
eye-witness account is not reliable. To buttress the contention, reliance was

placed on the following precedents:

@)  Budhwa Vs. State of MP (AIR 1991 SC 4)
G)  Hallu Vs. State of M.P. (AIR 1974 SC 1936)

(i) Thaman Kumar Vs. State of Union Territory of
Chandigarh ((2003)6 SCC 380)

(iv)  Javed Masood Vs. State of Rajsthan (AIR 2010 SC
979) ' :

) Vithal Pundalik Zendge Vs. State of Maharashtra
(AIR 2009 SC 1110)

(i)  State of Gujrat Vs. Patel Mohan Mulji (AIR 1994
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SC 250)

(vii)  Kathi Odhabai Bhimabhai Vs. State of Gujrat (AIR
’ 1993 SC 1193)

(Vi)  Bhajan Singh Vs. State of Haryana (AIR 2011 SC
2552

5. Inresponse, learned Government Advocate while making reference
to the incriminating pieces of evidence on record, submitted that the conviction
was well merited and the impugned judgment does not warrant interference.
He contended that if testimony of eye-witness is undoubtedly trustworthy then
minor consistencies between ocular and medical evidence should be ignored
in the interests of justice. For this, reliance was placed on D.Sailu Vs. State
of Andhra Pradesh (AIR 2008 SC 505).

6. Having regard to the arguments advanced by the parties, record of
the trial Court was perused.

7. To bring home the charges prosecution examined, as many as 24
witness including Dr. D.S.Badkur (PW1 6), who conducted the post mortem.
As per autopsy report (Ex.P/30), cause of death was shock and haemorhage
as aresult of craniocerebral and leg injuries. Undisputedly, nature of death
was homicidal and therefore there is no need to re-appreciate the evidence on
that point.

8. The only eye-witness to the incident is injured Samandar Singh (PW1),
son of deceased. Ram Singh (PW2), Mankunwar (PW3), Mishrilal Chowkidar
(PW6), Rambabu (PW10), Ramkunwar (PW12), widow of the deceased,
Smt. Geetabai (PW17) and Nathuram (PW21) were the witnesses who had
reached on the spot after receiving information about the incident and had
seen deceased and complainant Samandar Singh on the spot and were apprised
by Samandar that they had been assaulted by the appellants.

S. _ Dr.Smt. Archana (PW20) had examined the injuries of Munshilal and
Samandar Singh and prepared respective MLC reports.

10.  Samandar Singh (PW1) categorically stated that on the date of incident
in the morning at 10 a.m., he and his father Munshilal after cutting grass, were
‘returning to their home. At that time, appellants Ramesh, Suresh and Brindavan,
armed with Pharsis, while Dharma armed with Kharpa (Ballam) came there
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and assaulted his father, who fell on the spot. As he went to intervene, he was
also assaulted. Upon his shouts, the witnesses arrived and were apprised by
him of the incident. His father received injuries on both his hands and legs,
chest and head. He also received injuries on both his legs and hands. He
lodged FIR (Ex.P/1). Thereafter, they were sent to Hamidia Hospital Bhopal
where the doctor declared him dead. His evidence is fully corroborated by
that of above named witnesses.

11.  FIR (Ex.P/1) was promptly lodged wherein all the facts were also
mentioned. The corresponding injuries were also proved by Dr.Smt. Archana
(PW20). She categorically deposed that she had examined Munshilal and
prepared MLC report (Ex.P/32). She had noted lacerated and incised wounds
on both his legs, head and chest. She had also examined Samandar Singh and
prepared MLC report (Ex.P/34) on whose legs, as well, she had found incised
and lacerated wounds. Though Dr. D.S.Badkur (PW16) had found three ante
mortem lacerated wounds on forehead and legs of the deceased. In para 12
he deposed that neither there was any incised wound nor stab wound. On this
aspect, it was argued by learned counsel that there was inconsistency between
the medical and ocular evidence of Samandar Singh (PW1) who had stated
that injuries were caused by sharp edged weapon viz. Pharsi and Kharpa.

12, Itis well settled that ocular testimony has greater evidentiary value
vis-a-vis medical evidence. However, ocular evidence may be disbelieved
when medical evidence completely rules out all possibilities of ocular evidence
being true. The testimony of an injured witness is accorded a special status in
law. Such a witness comes with a built-in-guarantee of his presence at the
scene of crime and is unlikely to spare his actual assailment in order to falsely
implicate someone.

As a general rule, a Court can and may act on the testimony of a_
single witness though uncorroborated. One credible witness outweighs the
testimony of a number of other witnesses of indifferent character. Unless
corroboration is insisted upon by statutes, Court should not insist on
corroboration except in cases where the nature of the testimony of the single
witness itself requires as a rule of prudence that corroboration should be insisted
upon. Whether corroboration of the testimony of a single witness is or is not
necessary, must depend upon facts and circumstances of each case and no
general rule can be laid down.



2412 State of M.P. Vs. Inder Singh (DB) LL.R.[2014]M.P.

13.  In the case in hand, there is no ground to discard the testimony of
injured eye-witness Samandar which is well corroborated by other witnesses
of res gestae evidence, as well as, recitals of a promptly lodged FIR. Moreover,
it is apparent that deceased and Samandar Singh had received injuries in the
incident. Needless to say that doctors had not witnessed the incident. It is
trite that where the eye-witness account is found credible and trustworthy,
medical opinion pointing to the alternative possibilities is not accepted as -
conclusive. It would be erroneous to accord undue primacy to the hypothetical
answers of medical witnesses to exclude the eye-witnesses' account which
had to be tested independently and not treated as the "variable" keeping the
medical evidence as the "constant".

I4.  Inthe aforesaid premises, we are of the considered opinion that the
trial Court did not commit any illegality or perversity in convicting and sentencing
the appellants and further that in the backdrop of the well settled position of
law as discussed above, precedents cited by the learned counsel, are of no
avail to him, in the peculiar facts and circumstances of the instant case,

15. Intheresult, the appeal stands dismissed. Impugned conviction and
sentences are hereby affirmed. .

16.  Copy of this judgment along with record of the trial Court be sent to
the trial Court for information and compliance.
~

Appeal dismissed.
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APPELLATE CRIMINAL
Before Mr. Justice S.K. Seth & Mr. Justice P.K. Jaiswal
Cr.A. No. 815/2001 (Indore) decided on 21 August, 2014

STATE OF M.P. . ...Appellant
Vs.
INDER SINGH - - ...Respondent

Penal Code (45 of 1860), Section 302 - Circumstantial Evidence
- When case rests on circumstantial evidence it must satisfy three tests
(1) Circumstances must be cogently and firmly established (2)
Circumstances should be of definite and unerringly pointing towards
guilt of accused and (3) Circumstances taken cumulatively should form
a complete chain. (Para 8)
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JUDGMENT

The Judgment of the Court was delivered by :
S.K. SErn, J. ;- This appeal, with leave, is against the judgment of acquittal
handed down by the Additional Sessions Judge, Khargone in S.T. No. 129 of
2000.

2. Respondent Inder Singh was prosecuted for having committed offence
punishable under Section 302 of the IPC for causing murder of Dinesh.

3. Poonam Chand (PW3) and Sakubai (PW5) are the parents of the
deceased Dinesh whereas Marubai (PW4) is the wife of Dinesh, Rameshwar
(PW2) is the cousin of Dinesh and Rukmanbai (PW6) and Ganesh (PW7)
are the sister and brother of Dinesh.

4. Prosecution case in briefis that on 13.11.1998, Dinesh along with his
servant Inder Singh went to the agriculture field for the night-watch. They left
home around 7.45 pm. Within 15 minutes Inder Singh came back running to
the village (Bagdari) and disclosed that unknown assailants attacked Dinesh

_with stones as a result whereof Dinesh was lying near the field of Satyanarayan,

Upon getting this information Rameshwar (PW2) along with Bharat, Sajju,
Chhater went and found Dinesh lying in unconscious state near the field of
Satyanarayan. They brought him back to village and then Rameshwer took
Dinesh to Bhagwanpur Hospital and thereafter Rameshwer went and lodge
FIR (Ex.P.2) in the P.S. Bhagwanpura. On basis of FIR (Ex.P.2), a case was
registered under Section 307 of the IPC and the investigation commenced.
Dinesh was shifted to District Hospital where he was examined by Dr.K.S.
Thakur (PW1) and the MLC Report is Ex.P.1.

5. On 15.11.1998, relatives of Dinesh took him to the Suyash Hospital
Indore and during treatment; Dinesh succumbed to injuries on 18.11.1998.
This was followed by the inquest and usual Marg inquiry. Corpse was sent to
the M.Y. Hospital for the post-mortem examination. Ex.P. 10 is the autopsy
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report by Dr.Dube (PW13) who conducted the postmortem examination.
according to Dr. Dube, Dinesh died due to respiratory failure as a result of
head injury. After the usual steps, charge sheet was filed and the respondent
was arraigned to stand trial under section 302 of the Penal Code.

6. At the trial respondent abjured guilt therefore in order to bring home
the charge, prosecution examined 15 witnesses. On consideration of evidence
adduced by the prosecution learned trial Court found that the prosecution
failed to establish beyond reasonable doubt that the respondent committed
the offence of culpable homicide. Thus giving the benefit of doubt, respondent
was acquitted. )

7. Against the judgment of acquittal, State after obtaining the leave, has
preferred this appeal as stated above.

8. We have heard rival submmissions at length and perused the record of
the trial Court. The case in hand is of circumstantial evidence It is well settled
that when the case rests on circumstantial evidence, such evidence must satisfy
three tests:- (1) the circumstances from which inference of guilt is sought to be
drawn must be cogently and firmly established; (if) those circumstances should
be of definite and unerringly pointing towards the guilt of the accused; and (iii)
the circumstances taken cumulatively should form a complete chain leading to
the conclusion that the crime was committed by the accused and none else.

9. After a close scrutiny we find that the case in hand does not satisfy the
three tests as mentioned. The trial Court has discussed the evidence in detailed
in its well-reasoned judgment which does not call for repetition. In view of
evidence on record, it could not be said that the State has entirely and effectively
dislodged or demolished the grounds on which the trial Court has based its
judgment, which are reasonable and plausible. We donot find that the view
taken by the trial Court is perverse or unreasonable. Trial Court has properly
appreciated the evidence before it recorded the finding of acquittal. As result
we find no merit and substance so as to warrant interference with the order of
acquittal passed by the trial Court. Thus, the appeal fails and the same is
accordingly dismissed. Respondent is on bail, therefore his bail bond stands
discharged.

10.  Ordered accordingly.
Appeal dismissed,
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APPELLATE CRIMINAL )
Before Mr. Justice S.K. Seth & Mr. Justice P.K. Jaiswal
Cr.A. No. 196/2003 (Indore) decided on 21 August, 2014

STATE OF M.P. ...Appellant
Vs. ’
KAMAL & anr. ...Respondents

A. Criminal Procedure Code, 1973 (2 of 19 74), Section 378
- Appeal against acquittal - Appellate Court can interfere with order
of acquittal only in an exceptional case where there are compelling
circumstances to interfere and the judgment under appeal is found to
be perverse. (Para7)
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B. Penal Code (45 of 1860), Section 302 - Murder - Case under
Section 125 of Cr.P.C. for grant of maintenance was pending between
deceased and appellant No.2 - Evidence of Sisters of deceased that
appellant No.2 exhorted appellant No.1 who in his turn caused blow by
means of spade to deceased not reliable in absence of corroborative
independent evidence - In absence of Serologist's report, presence of blood
stains on seized spade is of no value - Findings given by Trial Court cannot
be said to be perverse - Appeal dismissed. (Paras 8 to 10)
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Case referred :

(2013) 14 SCC 751.
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JUDGMENT

The Judgment of the Court was delivered by :
S.K Sktn, J. :- This appeal against acquittal is by the State.

2. Two respondents were sent up to face trial on the charges of murder of
Ramubai, wife of accused No.2 Sukhram. The charge against accused No. 1

Kamal was under section 302 substantively as also under section 3(2) (v) of the
Prevention of Scheduled Caste and Scheduled Tribes Atrocity Act 1988; the
accused No. 2 Sukhram was charged u/s 302 read with section 114 of the IPC.
The Trial Court on considering the evidence led by the prosecution acquitted both
the accused of all the charges giving them benefit of doubt. Aggrieved by that
decision the State has come up in appeal.

3. It is no longer in dispute that the deceased Ramubai aged about 25 years
was the wife of accused No.2 Sukhram ; that Sukhram and his wife were tribal
(Bhils) of Dhar District in M.P.; that Ramubai died a homicidal death on 11.12.2001
ina forest near village Moregoan of Dhar District. This came within the jurisdiction
of Police Station Amzera with a Police out-post at Dasai. Autopsy report dated
12.12.2001 is Ex.P.9 by Dr. K.C. Shukla which shows that homicidal death was
due to injury to the vital organ (brain) causing haemorrhage and shock; injury
within 24 hours of the examination.

4. Prosucution case in brief was as under. On 11.12.2001 at about 3 pm the
said Ramubai was collecting cow-dung cakes in the forest near the village
Moregoan. At that time she was accompained by her two sisters Sukamabai and
Rukhabai and one Nanibai ; Ramubai sat down to attend call of nature and the
companions went a little ahead when both the accused came and at the instigation
of accused Sukhram, accused Kamal gave blow with a spade on the head of
Ramubai whereupon she fell down; and the accused persons ran away from the
spot; the incident was witnessed by the said Sukmabai, Rukhabai and Nanibai.
FIR Ex. P.5 was recorded at the said police out postat 3 am on 12.12.2001; this
FIR was recorded at the instance of Sukmabai; investigation followed and spot
map was prepared etc. On this material the prosecution sought conviction of both
the accused as mentioned above.

5. The accused abjured their guilt and pleaded that they were innocent and
had been falsely implicated. They have examined 3 witnesses in defence.

6. The trial Court on the material on record acquitted both the accused ofall
the charges. The trial court has given both the accused persons benefit of boubt.
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Aggrieved by the acquittal the State has come is appeal. The main grounds urged
in the memo of appeal are that though Ramubai was the wife of accused Sukhram,
the accused had left her and had remarried another woman; that since then Ramubai
was staying with her father and she had filed claim for maintenance against her
husband. With this back-ground both accused on the date of iricident came to the
spot and Sukhram exhorted accused Kamal to kill Ramubai, whereupon the
accused Kamal struck a blow on the head of Ramubai with a spade. Ramubai fell
down and expired after some time. The trial Court had erred in disbelieving eye
witnesses Sukmabai(PW5) and Rukhabai (PW8); it also erred in not accepting
the supporting autopsy report; the trial court erred in holiding that there was delay
inrecording the FIR which had cast doubts on the testimonies of the eye witnesses
and the trial court failed to consider evidence on record explaining the delay. For
these reasons, State argued that the judgment of the trial court was erroneous and
deserved to be set aside, and the accused persons be punished on the charges
framed against them.

7. The Supreme Court in State of Uttar Pradesh V. Gobargan and others
(2013) 14 SCC 751 has laid down sufficient guidelines for interference by the
superior Court against order of acquittal. It is there held that in an exceptional
cases where there are compelling circumstances to interfere and the judgment
under appeal is found to be perverse, can the appellate Court interfere with order
of acquittal. Further held that it should be borne in mind the presumption of
innocence of the accused which is bolstered up by the acquittal. With these
guidelines in mind let us now examine the evidence on record to see whether case
for interference is rnade out or not. The evidence of Sukmabai, real sister of the
deceased who claims to have been present at the time of the incident has this to
say: both the accused persons come to the spot and at the instance and instigation
of accused Sukhram the accused Kamal struck spade blow on the head of
Ramubai; thereafter both the accused fled leaving the spade behind. There is no
substantial support to this evidence of Sukmabai in the evidence of Rukhabai her
sister (PW8) and an independent witness Nanibai(PW7). Nanibai disclaim any
knowledge of the case in harid and she was confronted her case dairy statement
seeking to impeach her credit. The fact however remains that there is no
independent corroboration of evidence of Sukmabai. The evidence of Rukhabai
(PW8) significantly is silent on the part played by Sukram when she states that
both accused persons came to the spot and the accused Kamal struck Ramubai
on the head with a spade. No word about instigation or abetment by accused .
Sukhram in her testimony. In this state of affairs it cannot be said that the trial
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Court erred in giving benefit of doubt to both the accused,

8. Asregards the medical evidence touched upon by the State, this by itself
does not lead to the conclusion of guilt of particularly accused no. 1. Hence
according to us this contention of the appellant State has no force.

9. Asregards the delay in the FIR this point is also of little or no value since
the incident took place on 11.12.2001 at about 3 pm and the FIR Ex. P.5 was
recorded in the early hours at 3 am on 12.12.2001. That apart, the evidence of
Sukmabai shows that the Police Officer in the Police out post instead of recording
the FIR straight away asked her to go and look after the victim, We find that there
. wasnodelay inrecording the FIR, and even if there was delay that stands explained.
Another circumstance to be considered is the finding of blood stains on the seized
spade per report Ex.P.17. But this finding in absence of Serologist Report is of no
value. As itis the document Ex.P.17 was unable to clarify about origin of the
blood stains and the blood group thereof,

10.  From what has been discussed above it is amply clear that the trial court
judgment giving benefit of doubt to both the accused cannot be said to be perverse
or calling for interference by the appellate court. We are therefore very clear that
this appeal is devoid of merit and has to be dismissed.

11, Ordered accordingly. ,
Appeal dismissed,

LL.R. [2014] M.P., 2418
APPELLATE CRIMINAL
Before Mr. Justice S.K. Gangele & Mr. Justice S.K. Palo
Cr. A. No. 367/2006 (Gwalior) decided on 25 September, 2014

KARANVEER RAN ...Appellant
Vs. )
STATE OF M.P. ...Respondent

(and Cr. A. No. 368/2006)

4. Prevention of Corruption Act (49 of 1988), Section 19 -
Sanction - Held - Mere error, omission or irregularity in sanction is not
considered fatal unless it has resulted in the failare of justice. (Para 22)

F FTAIY G ST (1988 27 43), GRT 19 — Fopdt —
IR — Wil ¥ = AR, et a1 aPrfaa &t a9 T8 am@r



-y

(3]

+)

LL.R.[2014]M.P. Karanveer Rana Vs. State of M.P. (DB) 2419
wr W T {5 399 aRvmRawy s a ey W g 8

B. Prevention of Corruption Act (49 of 1 988}, Section 20 -
Presumption - Held - The provision cannot be overlooked - Further, once
itis proved that the amount was recovered from the appellants possession,
the burden of proof lies on the appellants to prove that they received the
same bonafidely or for some other purpose. (Para 25)
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Cases referred :

(2008) 9 SCC 674, (2007) 14 SCC 783, (2007) 7 SCC 625, AIR
1964 SC 575, (2001) 1 SCC 691, (2005) 12 SCC 641, (2008) 14 SCC
779.

Keshav Pathatk, for the appellant.
J.D. Suryawanshi, for the respondent.

JUDGMENT

The Judgment of the Court was delivered by :
S.K. PaLo, J. :- Regard being had similitude in the controversy involved in
the matter, the above-mentioned cases were heard analogously and a common
order is being passed.

2, Appellant-accused Karanveer Rana (Cr. Appeal No. 367/2006) and
appellant-accused Lakhan Lal Mishra (Cr. Appeal No. 368/2006) have filed
their appeals under Section 374 (2) CLP.C to set aside the judgment dated
21st April, 2006 passed by the learned Special Judge (Prevention of
Corruption Act), Guna in Special Sessions Trial No. 2/04, whereby the
appellants have been convicted under Sections 7 and 13 (1) (d) read with
Section 13(2) of Prevention of Corruption Act, 1988 [ in short “PC Act"]
and sentenced imprisonment for terms of one year each and imposed fine of
Rs.2000/- and under Section 13 (2) of PC Act, imprisonment for one year
each and fine of Rs. 2000/- each respectively. In lieu of fine, the appellants
are directed to undergo sentence of three months each for every count.
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3. The material facts which are not disputed in these appeals are that
appellant Lakhan Lal Mishra was serving in as Railway Traffic Inspector
(Railway Path Nirikshak) at Byaora Railway Station at the relevant time and
subsequently, retired from service on 28th March, 2003, Accused- appellant
Karanveer Rana was serving in the Western Central Railway Bhopal as Store
Assistant at the relevant time. Dinesh Hayarn (PW-8) was serving in the Office
of D.R.M as Assistant Grade-II. Shri M.R. Dugaya (PW-13) Superintendent
in the Office of D.R.M (Works), Bhopal. Mr. Khalid Hussain Qureshi (PW-
3) was serving as Time Keeper in the Office of Engineering Railway Traffic,
Byaora at the relevant time. It is also not disputed that Ramesh Chand Jain
(PW-11) is the Manager and Proprietor of Vardhman Trading Corporation
Company and this Company was having license to purchase scraps from the
Railway. Complainant Akalank Jain (PW-9) and Rajesh Jain (PW-10) are the
sons-in-law of Ramesh Chand Jain (PW-11). Akalank Jain (PW-9) and Rajesh
Jain (PW-10), at the relevant time, purchased sleepers and scraps material
from the Railway in the auction and the delivery of which was to be done at
Ruthai and Kumbraj Railway Stations by the accused persons. The accused
- persons delivered this scraps to Akalank Jain in between 26th-28th June,
2002 for which papers were prepared accordingly.

4, Facts just necessary for adjudicating the matters are stated hereasunder:

To appreciate the cases of the appellants and also to find out whether
the appellants are entitled for the relief as prayed for by them.

Briefly stated, the prosecution story is that Ramesh Chand Jain, the
Manger of Vardhman Trading Corporation Company and this Company is
doing the business of purchasing irons and scraps. The sons-in-law of Ramesh
Chand Jain are Akalank Jain and Rajesh Jain, who were also working in the
said Company. On 13.5.2002, D.C.0.S Jhansi auctioned 55.980 metric tones
scraps through Bhopal Division at Bhopal. This scraps were purchased by
Akalank Jain and Rajesh Jain in their names. 25% of this auction amount was
deposited on 13.5.2002 in Railway Department. The rest amount i.e. Rs.
2,26, 931/- was deposited by them at D.C.0.S Office Jhansi. They also
received the order of delivery of goods. The said order was deposited by
them in the Office of C.P.W.I, Byaora-Rajgrah. Appellant- accused Lakhan
Lal Mishra, CPWI was to deliver the goods to Akalank Jain from 27.6.2002
10 29.6.2002. On 26.6.2002 when complainant Akalank Jain and Rajesh Jain
went to the Office of CPWI, Byaora to take delivery of goods, the appellant



-

-t

L/

LL.R.[2014]M.P. Karanveer Rana Vs. State of M.P, (DB) 2421

accused L.L. Mishra CPWI and appellant- accused K.B. Rana, Assistant
Store Keeper, demanded Rs.3360/- and Rs.3920/- as gratification. After
several requests of Akalank Jain and Rajesh Jain, the accused-appellants
agreed to deliver the goods on payment of Rs. 2000/- each. On 27.6.2002,
Akalank Jain and Rajesh Jain informed this to the Proprietor-Ramesh Chand
Jain who was at Jhansi. Then, Ramesh Chand Jain told to Akalank Jain and
Rajesh Jain not to give any gratification to the accused- appellants and he
wanted to take the matter to the Lokayukta Police. Ramesh Chand Jain met
the Superintendent of Police, Lokayukta on 27.6.2002 and on 28.6.2002 he
approached the Superintendent of Police, Lokayukta at Gwalior and lodged
the complaint about illegal demand of Rs. 2000/- each by the appellants-
accused persons.

5. On the basis of this complaint, in the leadership of Inspector Rajendra
Singh Bhadauria, Ashok Bhardwaj, Constable Ravindra Singh, Constable
Dinesh Sharma, Vinod Kumar Thapa, Bhagsingh Tomar sent to Guna. At the
same time for legal action they also obtained permission from the District
Magistrate for trapping to be conducted and requested to make available
two Panch witnesses. The then District Magistrate, Guna ordered Dr. Girish
Narayan Sharma, Ayurved Chikitsa Adhikari, Government Ayurved
Mahavidyala, Gwalior and Dr. R.L.Mishra, Veterinary Assistant Surgeon,
Gwalior to accompany the trap party.

6. On 28.6.2002 Inspector Rajendra Singh Bhadauria alongwith
members of trap party left Gwalior in Government vehicle No.M.P. 02/2147
at 3:30 PM and reached Guna at around 8:30 PM. They went to the Circuit
House and called the complainant Akalank Jain. After being satisfied that the
appellants-accused persons demanded Rs.2000/- each as gratification and
the amount was to be paid to the appellants- accused persons at Room No.4
of Shreelodge,Guna.

7. Report was lodged under Section 7 of PC Act, Panch witnesses were
introduced to the complainant Akalank Jain and the complaint was read over
to Panch witnesses which Akalank Jain admitted before the Panch witnesses.
Thereafter, eight currency notes denomination of Rs.500/- given to the
Inspector Rajendra Singh Bhadoria by Akalank Jain. Numbers of notes were
noted down and powder of Phenolphthalein was used to coat over the notes
by Surendra Singh. These notes were kept in the pocket of shirt by complainant
Akalank Jain and he was instructed not to touch the notes before giving itto
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the appellants-accused persons. He was also instructed not to shake his hands
with any one. He was also instructed that after handing over the notes to the
appellants-accused persons to give signal to trap party by caressing his hairs.
At the same time, solution of sodium carbonate was prepared in clean glass,
in which both hands of Surendra Singh were washed. The solution become

_rosy. This solution was kept in a clean bottle and sealed it. Two packets of
Phenolphthalein powder were prepared by Surendra Singh and kept in two
different envelopes. Thereafter, two packets of Sodium carbonate powder
was prepared by Habib Khan and kept in two different sealed envelopes.
Before proceeding for trap, all the members of trap party were washed their
hands in solution of Sodium carbonate prepared in the clean glass including
complainant Akalank Jain and the colour did not change. This solution was
also kept in different clean bottles. Panchnama was prepared at the Circuit
House regarding these proceedings.

8. Inspector Rajendra Singh Bhadauria alongwith members of the trap
party and Panch witnesses left the Circuit House by a jeep for Shreelodge,
Guna alongwith complainant Akalank Jain. After reaching the bus stand, they
instructed the complainant Akalank Jain to go to lodge along-with Inspector
Ravindra Singh, Bhag Singh, Dinesh Sharma and Habib Khan. Complainant
Akalank Jain went to the lodge and after handing over the currency notes to
the accused persons, came out to the balcony and gave signal to the trap
party. On receiving signal Inspector Ravindra Singh and Habib Khan went to
the Room No.4, where accused persons were staying. They caught the hands
of accused Lakhan Lal Mishra and Constables Bhag Singh and Dinesh caught
the hands of appellant — accused Karanveer Rana. Thereafter, the panch
witnesses and other members of trap party also entered into the room and
disclosed their identity and in two different clean glasses containing solution of
Sodium carbonate washed the hands of the appellants-accused persons. The
solution become its colour to rosy. This solution was kept in different bottles
and sealed it. The accused persons were asked about the currency notes.
Appellant- accused Lakhan Lal Mishra said that he kept in the right pocket of
his trouser and the appellant-accused said that he kept the currency notes in
his left pocket of his trouser. The Panch witnesses Girish Narayan Sharma
(PW-1) and Dr. R.L.Mishra (PW2) were allowed to wash their hands in the
solution of sodium carbonate prepared in two glasses, the colour did not change.
This solution was kept in two different bottles. Thereafter, Panch witness Dr.
R.L.Mishra took out the currency notes from the pocket of accused-appellant
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Lakhan Lal and Panch witness Girish Narayan Sharma took out the currency
notes from the pocket of appellant-accused Karanveer Rana. Both the accused
persons had four notes each denomination of Rs.500/-. Thus, Rs. 2000/-
from each were found. The number of currency notes were tallied, which was
found to be the same numbers noted down at the Circuit House, Guna and
these were the same currency notes given to the complainant Akalank Jain for
handing over to the appellants-accused persons. The currency notes were
seized from the appellants-accused persons and prepared seizure memo and
kept in different sealed envelopes. Thereafter, again prepared solution of
sodium carbonate in two different glasses and the hands of Panch witnesses
R.L. Mishra and Girish Narayan Sharma were washed and the colour of the
solution became rosy. This solution was kept in two different bottles. Again,
solution of sodium carbonate was prepared and trousers of both the accused-
appellants were removed and the pockets of both the trousers were dipped
into the solution and the colour of the solution became changed. This solution
was also kept in two different bottles and sealed them. Trousers of the
appellants-accused persons which were worn, seized and seizure memo was
prepared.

0. The appellants-accused persons asked about the papers with regard
to delivery of scrap goods. They informed that these papers were kept with
Khalid Hussain Qureshi (PW-3), who was staying in the same room. Therefore,
from the custody of Khalid Hussain Qureshi papers with regard to auction
and delivery of scrap goods were seized and seizure memo was drawn.
Panchnama was prepared with regard to all the proceedings, spot map was
also prepared. The accused- appellants persons arrested. FIR lodged and
the sample of the sodium carbonate, powder of phenolphthalein and the sokution
in the sealed bottles were sent to F.S.L. Sagar for chemical examination.
After due sanction from the concerned Department. Charge sheet was filed.

10.  Thelearned Trial Court framed the charges under Sections 7 & 13
(1) (d) read with Section 13 (2) of PC Act and explained to the appellants-
accused. They abjured guilt. In their examination, they have stated that
complainant Akalank Jain and Rajesh Jain are the sons-in-law of Ramesh
Chand Jain, who were buying the scrap materials from the Railway for quite
some time. They have always been using tactics of pressuring the Railway
servants to do such things which were not permissible by rules, so that they
can get delivery of geods violated the rules. In December 2001, a case was
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prepared by Railway Engineer, Sagar against these person. A case was also
lodged against complainant Akalank Jain and Rajesh Jain at Mathura regarding
purchase of old wagon. On 11.12.2002 at the time of delivery of scrap goods
at Byaora, Ramesh Jain wanted to take excess goods. At that time, Ramesh
Jain and Akalank Jain quarrelled with the appellants-accused persons. They
have implicated them by making this conspiracy.

11.  The appellants-accused persons further stated that in between 26th to
28th June, 2002 the accused persons were sitting alongwith complainant
Akalank Jain at Hotel Shreel, Guna and after delivery of goods they used to
stay at the Hotel and used to take dinner there. On 28.2.2002 after delivery
of the goods, complainant Akalank Jain and Rajesh Jain threw a party in which
R.P.F Inspector Karan was also present. Complainant Akalank Jain and Rajesh.
Jain brought alcohol and also-offered the appellants -accused persons to drink
and by the conspiracy, trap was conducted. The appellants- accused persons
also claim that the goods were delivered on 28.6.2002 before the trap was
conducted. In this regard, they also examined Inspector Karan Singh (DW-1)
and Khemchand, the Trolley Man (DW-2) as defence witnesses.

12.  The learned Trial Court after appreciating the evidence adduced,
convicted the appellants-accused persons under Section 7 of PC Act and
Section 13 (1) (D) read with Section 13 (2) of the same Act and imposed
sentence as mentioned in para-2 of this judgment.

13.  Appellant, Karanveer Rana has assailed the impugned judgment on
several grounds. It is contended that neither the learned Trial Court has
evaluated the evidence properly nor followed the principles of natural justice
and also did not analyze the evidence in its proper perspective. There has
been vital contradictions which has not been considered. Therefore, the
impugned judgment is liable to be set aside.

14,  Appellant, Lakhan Lal Mishra also challenged the impugned judgment
on several grounds and contended that the impugned judgment pronounced
by the learned Trial Court is not in accordance with law. Hence, is not
maintainable.

15.  Wehave given serious thought to the argument put forth before us by
thelearned counsel for the respondent and throughly examined the evidence
adduced.
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16.  Inthe opinion of this Court, the learned Trial Court has considered all
the evidence produced before it and analysised the evidence systematically
and cogently.

17.  Appellant Lakhan Lal Mishra has retired on attaining the age of
superannuation, before charge sheet was filed. Therefore, sanction in this
regard was not essential. So far as appellant, Karanveer Rana is concerned,
sanction has been obtained vide Ex.P/16. The Dy. Chief Account Officer,
Railway (Western Railway), Jabalpur has granted the sanction. Shri S.P.Tiwari,
(PW-6) Senior Regional Finance Manager (Western Central Railway), Bhopal
has proved this document. -

18.  Mr. Aklank Jain (PW-9) submitted written complaint Ex.P/2 to
Rajendra Bhadouria (PW-14), the Investigator, that the accused persons arz
coming to Room No.4 of Hotel Shree for receiving the bribe and requested
for necessary action. It is contended by the appellant Karanveer Rana that
the appellants and witness Akalank Jain were staying at the Hotel Shree since
26.6.2002. Therefore, such application on 28.6.2002 is given is false
information. It is also contended that the Investigating Officer did not proceed
in this line to investigate the matter. Therefore, the investigation is tainted.

19. It would be suffice to mention that the appellants have not taken such
a plea earlier. In this regard, State of Andhra Pradesh Vs. P. Satyanarayana
Murthy (2008) 9 SCC 674, can be relied on in which the Hon'ble Supreme
Court has held that:

Criminal Procedure Code, 1973 — 8. 313 — Examination of
accused — Version given by him for the first time during - -
examination — Whether acceptable — Respondent, for the first
time taking stand under S. 313 that bribe money was forced
into his hands — Such stand, held, not acceptable in the face of
other evidence against him.

Therefore, the contentlon Taised by the appellants is ‘not
sustainable.

20 Both the appellants seriously contended that the goods which are “iron
scrap” were handed over part by part from 26.6,2002 to 28.6.2002. The
trap party was organized on 28.6.2002 after the goods were actually delivered:
Therefore, there was no motive to demand such illegal gratification, as the
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“iron scrap” were already delivered to the complainant contractors. In this
regard, it can be very well said that the goods delivered after there was a
negotiation and when the complainant, Akalank Jain (PW-9) promised to give
the amount once the goods were delivered. Before the delivery of goods,
negotiation was done by the accused persons. In furtherance of negotiation
the amount was to be given. Even presuming that there was no such deal then
why the accused persons came to the Hotel Shree Lodge to “celebrate” and
“party” ? Why they accepted the amount ? It indicates that the amount which
was earlier decided was received on 28.6.2002. There is no presumption that
gratification can not be obtained or given after commission of the acts. So this
contention of the appellants does not carry much weight.

2. Room No.4 of Hotel Shree Lodge was booked by complainant
Akalank Jain (PW-9) from 26.6.2002 and in this lodge the complainant
Akalank Jain (PW-9), Rajesh Jain (PW-10) and the accused persons were
staying in the hotel. If that is so, why the accused / appellants stayed there and
received the hospitality of the complainant Akalank Jain, the appellants have
not answered. Even if, the story of the appellants are taken for granted that
they had gone to the hotel for partying (celebration) their action itself indicates
that they have been utilizing the services of the Akalank Jain (PW-9) and
Rajesh Jain (PW-10). According to them before the trap was conducted the
delivery of goods was over on 28.6.2002 , why did they stay in the hotel
Shree ? Once, the work was over, their presence in the hotel itself indicates
that they had gone to receive the gratification as earlier negotiated by them.

22.  Contention of the appellants that sanction was not proved properly
also does not hold good. In this regard, it can be very well said that, the fact
of sanction under Section 19 of the Prevention of Corruption Act, 1988 has
considerable significance. Stress is on “failure of justice” and that too *in the
opinion of the Court”. Significantly, the “failure of justice” is relatable to error,
commission or irregularity in the sanction,. Therefore, mere error, omission or
irregularity in sanction is not considered fatal unless it has resulted in the failure
ofjustice. The accused / appellants have not indicated anything how the non-
examination of the sanctioning authority has adversely effected the prosecution
case, or it resulted into failure of justice. In this regard, it would be proper to
refer the case Paul Varghese vs. State of Kerala & Another (2007) 14
SCC 783, in which the Hon'ble Supreme Court has held:

Error, omission or irregularity in sanction — Effect of —

+«
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held, it is sot (sic:not) fatal unless it has occasioned or resulted
in failure of justice - Requirement of sanction under S. 19 (1)
is a matter of procedure and does not go to the root of the
jurisdiction - Criminal Procedure Code, 1973, S 465.

23.  Inthecaseinhand, the Trial Court has recorded the finding that the accused
/ appellants have accepted the amount. It is immaterial that the amount was received
before the work was done or after it was done. Therefore, it would also be
immaterial whether the accused / appellants were not in position to oblige the
complainant. In this regard, the law laid down Girja Prasad (dead) by LRS. Vs.
State of Madhya Pradesh (2007) 7 SCC 625 can be referred:

Prevention of Corruption Act, 1947 —S. 4 and S. 5 (1) (d)

t/w 8. 5 (2)- Presumption under S. 4 regarding acceptance of
illegal gratification — Invocation of — Prerequisites for— Rebuttal
of said presumption — Held, once it is proved that the amount
has been received by the accused, presumption under S. 4
would get attracted — In such a case, it would be wholly
immaterial whether the said acceptance of amount was for
him or for someone else — It would also be immaterial whether
the accused was or was not in a position to oblige the
complainant — However, the said presumption is not absolute-
Accused can rebut the said presumption by leading evidence

- Inthe present case, there was evidence as to acceptance of
amount by the accused- Hence, presumption under S. 4 of
the PC Act, 1947 got attracted — Accused failed to rebut the
said presumption as he did not adduce any evidence
whatsoever in that regard- Therefore, High Court was justified
in reversing his acquittal and convicting him under the PC Act,
11947 (sic:1947) and S. 161 IPC — Penal Code, 1860, $.161

(since repealed) — Prevention of Corruption Act, 1988, S. 20
and S.13 (1) (d) r/'w S. 13 (2).

24.  Section 20 of the Prevention of Corruption Act, 1988 corresponds
Section 4 of Prevention of Corruption Act, 1947, Before presumption can be
raised, the burden is on the prosecution to prove that the accused has accepted
or obtained or as agreed to accepted or atternpted to obtain for himself any
gratification other than legal remuneration etc. In the present case amount
was recovered from the possession of the accused persons has been proved.
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Therefore, presumption can be drawn as to the existence of the fact that before
the goods (iron scrap) were delivered it was agreed upon by them to deliver
the same and they will obtain Rs.2000/- each after the delivery. In Dhanwantri
Desai vs. State of Maharashtra, AIR 1964 SC 575 held as under:

25.

Whereas under Section 114 of the Evidence Act, it is open to
the Court to draw or not to draw a presumption as to the
existence of one fact from the proof of another fact and it is
not obligatory upon the Court to draw such presumption, under
sub-section (1) of Section 4, however, if a certain fact is proved,
that is, where any gratification (other than legal remuneration)
or any valuable thing is proved to have been received by an
accused person the Court is required to draw a presumption
that the person received that thing as a motive or reward such
as is mentioned in Sec. 161, Indian Penal Code. Therefore,
the court has no choice in the matter, once it is established that
the accused person has received a sum of money which was
not due to him as legal remuneration.

s

As this is a case under Prevention of Corruption Act, the presumption
Clause under Section 20 of the Act cannot be overlooked. Once, it is proved
that the amount was recovered from the appellants' possession, the burden of
prove lies on the appellants to prove that they received the same bona fidely
or for some other purpose. In this regard, Krishna Ram Vs. State of
Rajasthan (2009) 11 SCC may be referred to, in which it is held that:

Prevention of Corruption Act, 1988 ~ .7 and 13(1) (d)

- r/wS. 13 (2) and S. 20- Presumption under S. 20- Demand

of Rs. 500 by Patwari (public servant) for giving favourable
report in regard to allotment of lands on permanent
leasehold rights, alleged — Currency notes treated with
phenolphthalein powder recovered from pockets of
appellant — accused — Numbers of the notes recovered
matched — Stand of appellant that the money was handed
over to him by the complainant as loan amount on behalf
of DW-1 not proved — Held, once money was recovered
from the possession of the appellant, the burden under S.
20 shifts upon him, which he could not discharge — Demand
of Rs. 500 as bribe money, thus, conclusively proved.
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26. . We are also aware that, the presumption clause in Indian Evidence
Act 1872 in cases of prevention of corruption, legal or mandatory, presumption
can be drawn from the factual or discretionary presumption. It would be,
however, unsafe to draw another discretionary presumption. In this regard,
the law laid down by the Hon'ble Supreme Court in M. Narsinga Rao vs.
State of 4.P, (2001) 1 SCC 691 can be profitable referred. The Hon'ble
Supreme Court has held as under:

Evidence Act, 1972 — S. 114 — Presumptions — A legal or
mandatory presumption can be drawn from a factual or
discretionary presumption — It would however be unsafe to
draw another discretionary presumption — Presumptions.

27.  Inthe present case, also the money was given to the appellants in
Room No.4 of Hotel Shree Lodge. Immediately after it was handed over to
the appellants the complainant Akalank Jain (PW-2) signaled the trap party.
The trap party along with independent witnesses Dr. Girish Narayan Sharma
(PW-1) and Dr. R.L. Mishra, (PW-2) entered into the scene. The credible
evidence of member of Lokayukta Police of trap party and the independent
witnesses is available in the record. The accused persons have not offered
reasonable explanation of the tainted money. Under Section 20, the Court is
under obligation to presume that the accused persons accepted the bribe. In
Kanshi Ram Vs. State of Punjab, (2005) 12 SCC 641, the Hon'ble Supreme
Court has made it clear by holding that:

Prevention of Corruption Act, 1988 — S. 20 — Bribery —
Presumption under S. 20- Applicability — Receipt of money
proved beyond reasonable doubt — NO reasonable explanation
offered by accused as to how the tainted money came to his
possession -Held, it would be presumed under S. 20 that the
accused accepted the bribe — On facts, the explanation offered
by appellant was not sufficient to rebut the presumption —
Conviction and sentence upheld. '

28.  Everyacceptance of illegal gratification whether preceded by a demand
or not, would be covered by Section 7 of the Act. But it's acceptance of
illegal gratification is in pursuance of a demand by the public servant, then it
would also fail under Section 13 (1) (d) of the Act. Therefore, in the present
case, the appellants received the illegal gratification constitutes offence both
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under Sections 7 and under Section 13 (1) (d) of the Act. The evidence of
witnesses clearly established the demand and also acceptance. The
phenolphthalein powder test conducted lead to considerable support to the
prosecution case. In the circumstances Baliram Vs, State of Maharashtra
(2008) 14 SCC 779 can be relied. The Honble Apex Court has held that:

Prevention of Corruption Act, 1988 —Ss. 7 and 13(1) (d)
t/w §. 13 (2) — Demand of Rs. 100 by appellant -accused,
Minimum Wages Inspector, from complainant PW- 1 for
dropping action for not maintaining register with regard to
yearly servants — Said demand proved by fact that PW1
had immediately lodged a complaint with Anit-(sic:Anti)
corruption Bureau which was recorded as Ext. 16 —
Currency notes treated with anthracene powder recovered
from right side pocket of appellant's pants- Acceptange of
tainted money also proved vide Exts. 17 and 18 — Evidence
of PWs establishing not only the demand_ but also its
acceptance — Held, no interference with impugned
upholding conviction of appellant called for.

29.  We have noticed that the defense has utterly failed to prove that
Akalank Jain (PW-9) and Rajesh Jain (PW-10) and their father-in-law
Ramesh Chand Jain (PW- 11) have tried to falsely implicate the appellants
for they wanted to take advantage with the railway employees or to
pressuring the employees. They have also alleged that in earlier occasion,
the complainant was allegedly involved in such a case of threatening by
Railway Department, Sagar. But no satisfactory evidence has been led in
this regard. Therefore, there is no material to substantiate the plea of
false implication. The fact of recovery of Rs. 2000/- from each of the
appellant has been fully corroborated by the complainant, the trap party
and the independent witnesses.

30.  Inview of the evidence and documents on record, we are in agreement
with the finding of the learned Trial Court. Consequently, both the these appeals
fails and is hereby dismissed.

31.  Appellants are on bail, their bail bonds and surety bonds are hereby
canceled. They are directed to surrender themselves before the Trial Court/
Special Court, 1 AddL. Sessions Judge, Guna within seven days, to serve their
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remaining jail sentence as per the judgment. If they fail to surrender before
the Trial Court, the Trial Court shall be free to proceed to issue necessary
orders, including coercive steps to secure their attendance.

Appeal dismissed.
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CRIMINAL REVISION
Before Mr. Justice G.S. Solanki
Cr. Rev. No. 373/2014 (Jabalpur) decided on 25 June, 2014

SACHIN AHIRWAR ...Applicant
Vs.
STATE OF M.P. ...Non-applicant

Juvenile Justice (Care and Protection of Children) Act (56 of
2000), Section 53 - Repeat application - Repeat application for
Supurdginama/Bail - Held - Since similarly placed co-accused persons
have been released on supurdginama/bail - Applicant has accrued fresh
right for being released on supurdginama on the ground of parity -
Revision allowed. (Paras S & 6)

fFei =g (qrael @ da—da giv gverr) affiam (2000 T
56), &IV 53 — §RIAST — CULAAT/ S9EE B (ARAST — afffeiRy
~ qfF W vu 9 Rem wE-afrgawror & gudemr/seem w ga
fear a1 — wrTET @ SR W adEe B YuEETar ® g7 fa e
+ fod @ RR @} after O ear @ — gEdET weR )

A. Usmani, for the applicant.
Pratibha Mishra, P.L. for the State/non-applicant.

ORDER

G.S. Soranki, J. ;- This revision has been filed by the applicant
through his legal guardian/ mother Triveni Bai under Section 53 of the Juvenile
Justice (Care And Protection of Children) Act, 2000 (hereinafter referred to
as the Act, 2000) being aggrieved by impugned judgment dated 15.2.2014
passed by Ninth Additional Sessions Judge, Jabalpur in Criminal Appeal No.
38/2014 affirming the order dated 31.1.2014 passed by the Principal
Magistrate, Juvenile Justice Board, Jabalpur in Criminal Case No. 285/2013
whereby the application for releasing the applicant on supurdginama, has been
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dismissed.

2. The facts, in short, giving rise to this revision are that juvenile Sachin
Ahirwar was arrested in connection with Crime No. 370/2013 registered at
P.S. Ghamapur, District Jabalpur for the offences punishable under Sections
302, 147, 148, 149 of the IPC and Section 25 of the Arms Act. After due
investigation, he was charge sheeted before Juvenile Justice Board. Thereafter,
Triveni Bai, legal guardian/mother of juvenile Sachin preferred an application
before Juvenile Justice Board for releasing him on supurdginama, which was
dismissed vide order dated 6.7.2013 passed in Criminal Case No. 676/2013,
being aggrieved thereby an appeal (Criminal Appeal No. 118/2013) was
preferred before Ninth Additional Sessions Judge, Jabalpur, which was also
dismissed vide judgment dated 25.7.2013. Being aggrieved thereby, a revision
(Criminal Revision No. 109/2014) was preferred before this Court, which
was dismissed as withdrawn vide order dated 28.1.2014 with liberty to move
a fresh application under Section 12 of the Act, 2000 before the Juvenile
Justice Board stating the ground that all other co-accused persons including
one Juvenile have been granted bail on Supurdginama. In view of the liberty
granted by this Court, an application was again preferred before Juvenile
Justice Board, which was also dismissed vide order dated 31.1.2014. Being
aggrieved thereby, an appeal was again preferred before the Sessions Court,
which was also dismissed vide impugned judgment, hence this revision.

3. Learned counse] for the applicant has submitted that the Courts below
have erred in appreciating the facts onrecord. Similarly placed co-accused
juvenile Akhilesh has already been released on Supurdginama of his mother
by the appellate Court vide judgment dated 28.11.2013 and the case of present
juvenile is on similar footing. The other co-accused, who are facing trial before
the Sessions Court, have already been released on bail by this Court vide
order dated 30.9.2013 passed in M.Cr.C. No. 11434/201 3, therefore, the
impugned judgment be set aside and applicant be released on supurdginama
of his mother.

4. Learned counsel for the State has supported the judgment/order passed
by the Courts below.
5. I have heard the learned counsel for the parties at length and gone

through the judgment/order passed by the Courts below. Applicant/juvenile
Sachin is in remand home since 19.6.2013. Though, his previous applications
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filed under Section 12 of the Act, 2000 has been dismissed and appeals and
revisions have also been dismissed, however, since his similarly placed co-
accused juvenile Akhilesh and other co-accused persons have been released
on supurdiginama/bail, therefore, in the changed circumstances on the ground
of parity, the applicant has accrued fresh right for being released on
Supurdginama. Thus, in my opinion, the Courts below have committed illegality
in dismissing the application/appeal filed on behalfof the applicant. The Court
must keep in mind that the Act, 2000 is a beneficial and social oriented
legislation, which should be given full effect by all concerned whenever a matter
relating to a delinquent child comes before them.

6. Consequently, this revision is allowed. Applicant Sachin Ahirwar is
directed to be released on supurdginama of his legal guardian/mother Triveni
Bai in a sum of ¥10,000/- (Rupees Ten Thousand only) with one surety in the
like amount to the satisfaction of Principle Magistrate, Juvenile Justice Board,
Jabalpur for securing his presence before the said Court on all the dates of
hearing fixed in this regard during the pendency of criminal case.

. Certified copy as per rules.
Revision allowed.
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CRIMINAL REFERENCE
Before Mr. Justice Shantanu Kemkar & Mr. Justice Mool Chand Garg
Cr. Ref. No. 1/2012 (Indore) decided on 23 July, 2013

IN REFERENCE ... Applicant
Vs. -
SUNIL ) ' ...Non-applicants

(and Cr. A. 1435/2012)

A. Penal Code (45 of 1860), Sections 302, 363, 367, 376(2)(F)
- Rape - Murder - Circumstantial evidence - Appellant lifted the victim
which was objected by grand-mother Shyamlibai - He was also seen
on the way taking the girl with him by P.W. 2 and P.W.3 - Dead body
was recovered at the instance of the appellant - Postmortem report,
evidence of doctor and F.S.L. report supports the prosecution case -
Held - Entire oral evidence as well as the medical evidence completely
connects the appellant with the commission of the crime of rape and
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murder - In the absence of any satisfactory explanation by the appellant
in whose custody, the minor child was, the appellant is guilty of
commission of rape and murder of a girl aged 4 years. (Paras 14 &15)

& TUS YIeaT (1860 FT 45), GIRTC 302, 363, 367, 376(2)(v%)
— JEIPN — Fear — RReRew Wi — adioneff 3 Af¥ar st 9o,
ﬁﬂiﬁﬁﬁﬁﬂﬁﬂﬁ?ﬁﬂﬁmﬁmw—wmﬁmﬂw
o S EY AW 2 T AW 3 BRT A @ T — afrareff o Prered
W 9 RO &A1 1ar — w9 afitnes, fAafvcas 51 wsy iy ~Eeis
ﬁwummwuﬁﬁﬁmﬁmm$ummwa‘qmﬁ'—
aﬁrﬁafﬂa—quﬁﬂﬁa‘ammamﬁﬁmﬁummqﬁmﬁmaﬁ
aﬁama%?ma%mﬁm@:ﬁﬁ'—maﬁ.ﬁwer&mﬂ#
Wmmeﬂ.mﬁﬂﬁw’mwwWaﬁﬁm#.
srfrereff 4 affa oifeer &1 sareR a9y sen FIRT T3 o1 9|

B. Penal Code (45 of 1860), Section 302 - Murder - Death
Sentence - Rarest of rare case - The crime was committed in cruel,
diabolic and brutal manner - Innocent girl aged 4 years was subjected
to such a barbaric treatment by the appellant, who was her uncle -
Having regard to the vulnerability of the victim and the gruesome nature
of the crime, case falls in the category of "Rarest of rare case" - Death
sentence is confirmed. (Para 19)

2 TUS Gfedr (1860 T 45) grer 302 — EeAT — Fgere —
faveraq | fiva gavr — e wmraqe, Yenfaw sl wfe €T @
FIRG foa1 a1 — 4 aifa smie arfoeT 3 wrer arfiarefl st fF SweT g
U1, FRT S q4Y AR foar T — ger yoq Ofear sk awe 3
Bl wou # o ¥ vl gy ywor “Rivaad @ five govT @
At ¥ arar @ — egavs A e @@ aF

Cases referred :

AIR 1996 SC 2800, (2005) 3 SCC 114, JT 2013(6) 225, 2013
CR.L.J. 1460, 1980(2) SCC 684 = 1980 SCC (Cri) 580, JT 2012(2) SC
560, JT 2002(3) SC 264, 1983(3) SCC 470.

R.S. Parmar, P.L. for the applicant/State.
Praveen Newalkar, for the non-applicant.
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JUDGMENT

The Judgment of the Court was delivered by :
SHUANTANU KEMKAR, J. :- The Additional Sessions Judge, Manawar, District
Dhar vide impugned judgment dated 05.12.2012 passed in Sessions Trial No.414/
2012 has awarded the death sentence to Sunil s/o Bhuria and has made a reference
of the proceedings for confirmation of death sentence by this Court. Feeling
aggrieved by his conviction and sentence awarded by the impugned judgment,
the accused has preferred Criminal Appeal No.1435/2012. This order will govern
the disposal of the reference as also of the criminal appeal.

2. The relevant facts of the case are that on 31.10.2012, the victim, a
girl aged four years, whose parents had gone for earning their livelihood, was
playing with two other girls of the family, aged six years and three years, in
the courtyard of her house. Shyamlibai (PW-4), grandmother of the victim,
was keeping watch on them. At 02.00 PM, appellant Sunil, who is cousin of
victim’s father, residing next to the house of the victim came there. He lifted
the victim to take her with him and started walking away. On being objected
by Shyamlibai and Kamal, who is real uncle of the victim who also at that time
arrived athome to take his lunch, the appellant replied that he is taking her to
her parents. He then fled away with the victim. The appellant was seen on the
way taking the girl with him by Santosh (PW-2), Mukesh (PW-3). At 05.00
PM, parents of the victim came back to home. On being inquired about the
girl, they told that the appellant did not bring her to them. The appellant, who
was also present at that time, did not say anything regarding whereabouts of
the girl. Thereafter, parents of the girl along with Kamal, Paro, Santosh,
Mukesh and Sanjay started search of the victim. Initially, the appellant was
also searching the victim with them, but then he disappeared.

3. When the girl was not found till 11.00 PM, a report was lodged at
11.10 PM at Police Station, Manawar against the appellant, which was
registered as Crime No.578/2012 for offence under Section 363 of the Indian
Penal Code. The Police started search of the missing girl from 12.00 in the .
night. Next day i.e. on 01.11.2012 at about 08.15 AM, the appellant was
found hiding himself in the sugarcane field of Babulal. He was arrested vide
arrest memo Ex.P/6. On his memorandum Ex.P/7, the dead body of victim -
was recovered from the field of Mohan Patidar. Panchayatnama Ex.P/8 was
prepared. Clothes and the blood stained soil were seized vide seizure
panchnama Ex.P/9 and Ex.P/10. Spot map Ex.P/2 was prepared.
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4. Further investigation was carried out by the Police and afterits completion,
charge-sheet was filed against the appellant under Section 302, 201, 367 and
376 (2) (f) of the Indian Penal Code. The dead body of the victim was sent for
postmortem examination. As per the opinion of the team of the doctors, who
conducted the postmortem, the cause of death of the victim was asphyxia because
of throttling and the nature of the death was opined to be homicidal in nature. The
postmortem report is Ex.P/14. In Ex.P/14, the vaginal findings were to the effect
that Vulva and vaginal were found swelled; labia majora and minora were swelled
and blood stained; hymen was ruptured at 6 O’clock position with perineal tear
about 1.5 x 0.3 cm at 6 O’clock position; vaginal orifice was open and blood
stained; and blood clot was seen in vagina. On being asked by the Police, a query
report was also given by Dr. Saurabh Borasi, who conducted the postmortem, in
which it has been stated that (a) the injuries found around face, neck and around
nipple are may be due to nails and tooth; (b) according to vaginal findings suggest

that sexual intercourse must be done; and (c) sexual intercourse rnust be done
within 24 hrs '

5. The appellant on being arrested by the Police was medically examined.
As per the medical report Ex.P/16, he was held to be capable of committing
sexual intercourse. Two semen slides, pubic hairs and underwear were
preserved, which along with other articles relating to the victim seized by the
Police vide Ex.P/9 were sent for chemical analysis to Forensic Laboratory
vide letter Ex.P/28. FSL report Ex.P/30 confirmed presence of semen on top
(Article A), pant (Article B), slide (Article G), swab (Article H) of victim and
underwear (Article E) and slide (Article J-1) of appellant.

6. On completion of the investigation, the Police filed charge-sheet against

the appellant. The trial Court, after appreciation of the material brought on

record, held the appellant guilty of rape and murder of the victim. Keeping in

view the heinous nature of crime committed by the appellant who was the

uncle of the girl, the trial Court convicted and sentenced him with death penalty
for offence under Section 302 of the Indian Pénal Code and also convicted

him for two years RI under Section 363; seven years RI under Section 367

and ten years RI for offence under Section 376 (2) (f) of the Indian Penal

Code with dafault clauses.

7. Shri Praveen Newalkar, learned counsel for the appellant argued that
in the absence of any cogent and reliable evidence against the appellant, the
trial Court could not have convicted him for the alleged offence; in the
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alternative, he submitted that the appellant being a young person, aged 25
years, the death sentence awarded against the appellant under Section 302
IPC be not confirmed and it be converted into life imprisonment.

8. On the other hand, Shri R.S. Parmar, learned Panel Lawyer for the
respondent, has supported the impugned judgment of conviction and the
sentence awarded to the appellant. He argued that the trial Court has properly
appreciated the evidence and has rightly recorded the findings about conviction.
He also argued that looking to the gruesome crime committed by the appellant,
the death sentence awarded by the trial Court deserves to be confirmed.

9. Undisputedly, the appellant is cousin (Mausera Bhai) of the victim’s father.
Thus, he wasuricle of the victim. Kamal (PW- 1), who had lodged the first information
report, had stated that he along with the other family members had gone for work of
agricultural labour in the field of Pannalal. At about 02.00 PM, when he had come to
house for taking meals for himselfand to carry it for other farnily members, the appellant
had taken the victim with him on the pretext of taking her to her parents. When at
(05.00 PM the parents of the girl returned, the girl was neither with them. A report was
lodged in the night. Nextday in the moming, on being searched, Sunil was found in the
field of Babulal. On being asked about the victim, he told that after committing rape on
her, she has been murdered by him and her dead body has been thrown inthe fieldof
Mohan. Thereafter, at the instance of the appellant, the dead body of the victim was
seized. He has explained in his cross-examination that he had seen the appellanttakmg
the victim with him at 02,00 PM, when he reached home.

10.  Santosh (PW-2) is the witness, who had seen the victim with the
appellant at about 02.00 PM on the way after she was being taken by him
from her house. He stated that at 05.00 PM when members of family came
back from the work, they were enquiring about the whereabouts of the victim,
On that, the appellant had stated that he after taking the victim with him, slept
under the tree and it is not known to him that where the victim had gone from
that place. Mukesh (PW-3) has also supported the version of Santosh (PW-

2) about the victim’s last seen together on the way with the appellant at about
02.00 PM.

11.  Shyamlibai (PW-4), grandmother of the victim, from whose custody
the appellant had taken the victim with him, has supported the prosecution
story. She had stated that when she was sitting in the courtyard, appellant
came and lifted the victim for being taken with him. On being asked, he replied
that he is taking the victim to her parents in the field. At that time, her son
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Kamal had come. He also asked the appellant as where he is taking the victim.
Atabout 05.00 PM, when the victim’s parents and other family members
came back to home, it was informed by her parents that she is not being
brought to them by appellant Sunil. On being asked to Sunil, who was there at
that time, he informed that after taking the girl with him, he had slept under a
tree, at that time, the victim went away and that he is not aware as to where
she has gone. Sanjay (PW- 5) has also supported the prosecution version
about the incident.

12. Dr. Saurabh Borasi (PW-8) proved the cause of death to be asphyxia
because of throttling and in relation to neurogenic shock, the nature of death
to be homicidal. As per his evidence, there was sexual assault with the victim.
He proved the injuries and the vaginal findings of the victim.

13.  Having regard to the aforesaid, it is clear that the prosecution case is
based upon the circumstantial evidence. It has now been well settled that a
conviction can be based solely on the basis of circumstantial evidence. Where a
case rests squarely on circumstantial evidence, inference of guilt can be justified
only whenall the incriminating facts and circumstances are found to be incompatible
with innocence of the accused or the guilt of other person. The circumstances
from which the conclusion of guilt is drawn should be fully proved and such
circumstances must be conclusive in nature and all the circumstances should be
complete and there should be no gap in the chain of evidence.

14. To prove its case, the prosecution has examined Kamal (PW-1),
Santosh (PW-2), Mukesh (PW-3), Shyamlibai (PW-4) and Sanjay (PW-5)
apart from other witnesses. The evidence of all these witnesses which are
about the incident is consistent. It has been duly proved that the victim was
taken by the appellant and was last seen with the appellant. He took her from
the courtyard and was seen on the way taking her with him by the witnesses
Santosh (PW-2) and Mukesh (PW-3). The witnesses had deposed that when
all the family members including the parents of the victim came back from the
field, the appellant was also there, but the victim was not there. On being
inquired from the appellant, he could not give a satisfactory explanation about
the whereabouts of the victim. All of them started her search, for some time
the appellant was with them, but then he disappeared. In the circumstances, a
report was lodged against the appellant at the Police Station. During the search
in the morning, he was found hiding in the field of Babulal. Arrest memo was
prepared by D.V.S. Nagar (PW-11) in the presence of witnesses Sanjay (PW-
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5) and Kailash. The postmortem report, evidence of doctor and the FSL
report supports the prosecution case.

15.  The entire oral evidence as well as the medical evidence completely
connects the appellant with the commission of the crime of rape and murder.
In the absence of any satisfactory explanation by the appellant, in whose
custody, the minor child was, we have no hesitation to hold that the appellant
is guilty of commission of rape and murder of the victim, a girl aged four
years. Looking to the opinion of the doctor in the postmortem report about
the sexual assault and the FSL report, in our considered view, the trial Court
has committed no error in convicting the appellant, as aforesaid. The
circumstances enumerated by the trial Court for holding the appellant guilty of
the offence, are rightly found to be proved by it.

16.  Now, the question which requires consideration is whether the present
case would fall in the category of “rarest of rare case”, so as to justify awarding
of capital punishment to appellant Sunil.

17.  Inthe case of Kamta Tiwari v. State of MP AIR 1996 SC 2800 in
somewhat similar circumstances, when the accused who was close to the
family of the deceased to whom the victim used to call 'uncle’ had committed
rape and murdered the innocent hapless girl of four years, the Supreme Court
while maintaining the award of death sentence by treating the case as "rarest
of rare case" has held that when an innocent hapless girl of 7 years was
subjected to such barbaric treatment by a person who was in a position of her
trust his culpability assumes the proportion of extreme depravity and arouses
a sense of revulsion in the mind of the common man. In fine, the motivation of
the perpetrator, the vulnerability of the victim, the enormity of the crime, the
execution thereof persuade us to hold that this is a “rarest of rare” cases
where the sentence of death is eminently desirable not only to deter others
from committing such atrocious crimes but also to give emphatic expression
to society’s abhorrence of such crimes.

18.  Inthe case of State of UP v. Satisk (2005) 3 SCC 114, the Supreme
Court upheld the death sentence in a case where the victim aged less than 6
years, was raped and thereafter murdered, treating it to be "rarest of rare
case", In the case of Shankar Kisanrao Khade v. State of Maharashtra JT
2013 (6) 225, considered various judgments of the Supreme Court on the
issue, including Gurvail Singh v. State of Punjab 2013 Cr.L.J. 1460, Bachan
Singh v. State of Punjab [1980 (2) SCC 684 = 1980 SCC (Cri) 580],
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Rajendra Pralhadrac Wasnik v. State of Maharashtra [JT 2012 (2) SC
560], Devender Pal Singh v. Government of NCT of Delhi [1T 2002 (3)
SC 264], Kamta Tiwari v. State of MP [AIR 1996 SC 2800] and Machhi
Singh and other v. State of Punjab [1983 (3) SCC 470], it has been held
by the Supreme Court that aggravating circumstances (crime test) and miti gating
circumstances (criminal test) were to be taken into account while deciding the
issue of imposition of death penalty. It held that to award death sentence,
even if both the tests are satisfied as against the accused, the Court has to
finally apply “rarest of rare case test”, which depends on perception of the
society and not judge centric i.e. whether the society will approve the awarding
of death sentence to certain types of crimes or not. While applying this test,
the Court has to look into variety of factors like society’s abhorrenée, extreme
indignation and antipathy to certain types of cases like rape and murder of
minor gitls intellectually challenged, suffering from physical disability old and
infirm women with those disabilities etc. The Courts award death sentence
because situation demands due to constitutional compulsion, reflection by the
will of the people and not judge centric. It was further held the aggravating
circumstances, to name few are that the offence was committed on the victim,

who is innocent helpless or a person relies upon the trust of relationship like a°

child helpless woman and is inflicted with the crime by such a person. The
crime is committed so brutally that it pricks or shocks not only the judicial
conscience but even the conscience of the society. Some of the mitigating
circumstances enumerated in the case of Shankar Kisanrao Khade v. State
of Maharashtra (supra) are the manner and circumstances in and under which
the offence was committed, for example, extreme mental or emotional
disturbance or extreme provocation in contradistinction to all these situations
in normal course as well as the chances of the accused of not indulging in
commission of the offence against and the probability of the accused being
reformed and rehabilitated and the condition of the accused shows that he
was mentally disturbed. The Supreme Court clarified that the aggravating and
mitigating circumstances shown are not exhaustive but are only illustrative.

19.  Havingregard to aforesaid legal position, we have to examine as to
whether the present case is a fit case calling for award of capital punishment.
The contention of the appellant that the appellant is a young person aged 25
years, and as such, lenient view deserves to be adopted, cannot be accepted
as the age of the accused cannot be a determinative factor by itself. The victim
was niece of the appellant, thus he was fatherly figure for the victim. The

&
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crime was committed in cruel, diabolic and brutal manner. The innocent girl
aged four years was subjected to such a barbaric treatment by the appellant,
who was her uncle. Having regard to the vulnerability of the victim and the
_ gruesome nature of the crime, we have no hesitation in holding that this case
falls in the category of “rarest of rare case” where the sentence for death
of appellant has rightly been awarded by the trial Court and such a sentence
eminently was desirable, which in our considered view, not only deters others
from committing such atrocious crime, but also manifest society’s abhorrence
of sich erime. This case not only shocks the judicial conscience but even the
conscience of the society and in our view, the nature of crime and the situation
demands award of death sentence to the appellant.

20.  Asaresult, the reference n{ade by the trial Court in regard to the
" death sentence awarded by it to appellant is answered in affirmative and we
hereby confirm the same. The appellant’s conviction under Sections 302, 363,
367 and 376 (2) (f) of the IPC is maintained. The appeal filed by the
accused / appellant is hereby dismissed.

Order accordingly.

I.L.R. [2014] M.P., 2441
CRIMINAL REFERENCE
Before Mr. Justice Ajit Singh & Mr. Justice N.K. Gupta
Cr. Ref. No. 8/2013 (Jabalpur) decided on 15 July, 2014

INREFERENCE . ... Applicant
Vs.
ARVIND ALIAS CHHOTU THAKUR ...Non-applicant

(and Cr. A. No. 2728/2013)

A. Penal Code (45 of 1860), Sections 302, 376-A, 363, 201,
Protection of Children from Sexual Offences Act, (32 of 2012), Section
6 - Death Sentence - Rarest of rare case - Circumstantial evidence -
Male profile from the clothes of the prosecutrix and her vaginal swab
were found of the appellant - Chain of circumstantial evidence is
complete and it is established that it was the appellant who, committed
rape upon the prosecutrix. (Para 14)

z. g0T GIear (1860 @T 45), INTY 302, 376.V, 363, 201, & Fr®
STeTE] ¥ qlcidl BT QYT AT, (2012 FT 32), GRT 6 — JYTTT —
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favaanr & favea gweor — gRRefoo—~ i — afaiel @ 92 19
FulgTd WY ¥ urd gty wildder, sframeff @ wtar grm war —
TRiterfier wrsr Y Awar qof Al aw el 8 wmar @ 5 9w
gftareff o, @ afftel @ gacer 1R fvar)

B. Penal Code (45 of 1860), Sections 302, 376-A, 363, 201
& 304 Part-II - Death Sentence - Appellant did not kill the deceased
intentionally but, while he stopped the prosecutrix from crying or
shouting, suffocation was caused and the deceased prosecutrix died - -
However, rape with a girl of tender age is brutal on its own but, no
death sentence is provided for offence u/s 376(1) or (2) of L.P.C. -
Therefore, due to that brutality, no death sentence can be directed
under such circumstances, it cannot be said that it is a rare of rarest
case - Conviction and sentence u/s 201 & 302 of L.P.C. set aside -
Conviction u/s 363 & 376-A of LP.C. is confirmed - Appellant acquitted
of the charge of offence u/s 302 & 201 of LP.C. but, appellant is convicted
for offence u/s 304 Part-II of LP.C. under the head of charge u/s 302,
LP.C. - Appeal partly allowed. - : (Paras 22 & 23)

o gUS WIFaT (1860 &7 45), /w0 302, 376.V, 363, 201 d 304
717 -II — geg7vs — adianedt 3 gfe a1 e avEgds 48 9 afes
o wud afEER w1 AN @ At @ A Iuer o ger Ak gqfs
e &Y qog 8wt — aftg, aeaEen #1 aime ¥ aarer am
am ¥ frdgar B, WY TN, @) ern 376(1) 41 (2) B Savd IR B
o gevs wugfm a8 — av:, sv Frdaar @ s, Saa oRRefay
# qggve FRfim 98 fear o1 wodr, 98 T8 @er w1 wwar 5 a8
faveras | R ueewr @ — AW, 3 axy 201 T 302 @ Favta <iufAlE
Ud TUSTSY SR — AIG.H. # 9RT 363 ¥ 376.¢ @ oradd ziefufy a0
gfte B 15 — srdtarrefll @ W19, B o 302 7 201 B Fald AW B
IR § qwgad fea T, ueg adieneff S W, @ o 302 @
It ARt B fiwf=ria, 9. ) 9T 304 911 $ ST U 3
ford =tofag frar mar — adfter v AR

Cases referred :

(2011) 9 SCC 462, (2011) 6 SCC 312, (2014) 5 SCC 697, (2014)
5 5CC 353, (2014) 5 SCC 509, (2014) 4 SCC 747, (2012) 4 SCC 37.

Vijay Pandey, Dy. A.G. for the applicant.
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Siddharth Gulatee, for the Non-applicant.
JUDGMENT

The Judgment of the Court was delivered by :
N.K. GUPTA, J. :- Since Criminal Reference No.8/2013 referred by the
learned Sessions Judge, Narsinghpur and the Criminal Appeal No.2728/2013
filed by appellant Arvind alias Chhotu Thakur have arisen from the same
judgment dated 30.9.2013 passed by the learned Sessions Judge, Narsinghpur -
in ST No.86 0of 2013, both the matters are hereby disposed off by a common
judgment. .

2. Vide judgment dated 30.9.2013 the learned Sessions Judge,
Narsinghpur in S.T.No.86 of 2013 convicted the the appellant Arvind @
Chhotu Thakur for offences punishable under Sections 376-A, 302, 363,
201 of I.P.C and Section 6 of Protection of Children From Sexual Offences
Act, 2012 (hereinafter referred to as 'POCSO Act') death sentence was
awarded for offence under Section 376- A and 302 of I.P.C whereas, five
years rigorous imprisonment with fine of Rs.1000/- was inflicted for each
count for remaining I.P.C offences and no separate sentence has been given
for offence under Section 6 of 'POSCO Act'.

3. The prosecution's case in short is that the complainant Preeti @ Mona
Thakur (PW1) was residing at Hanuman Ward, Kareli, District Narsinghpur.
Since her husband had expired 1 % years prior to the incident, she was working
at Milan Hotel as a servant. She had three children out of them one was a boy
Shivam aged 11 years, second child was the deceased prosecutrix aged 10
years and the third child was a girl aged 6 years. The appellant is husband of
one Mamta Bai, sister of the complainant and therefore, there were intimate
relations between both the families. In July 2013, the complainant Preeti Thakur
had sent her daughters to her father Nanuram (PW?7) at Village Paloha for
their studies. On 26.2.2013, Nanuram (PW7) brought the girls to the house
of the complainant at Kareli. At about 4.00 p.m the complainant Preeti Thakur
went to the house of accused along with her girls and remained there up to
6.00 p.m. Thereafter, she went to work on her job. The girls and father resided
in the house of the complainant. At about 10.00 p.m in the night when the
complainant came to her house, she found the deceased prosecutrix was
missing. She inquired with her father and other children but, she could not get
any trace of the deceased prosecutrix. She inquired from various persons on
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that day and next day also. On 27.2.2013 the complainant Preeti had lodged
a missing report Ex.P/1 at Police Station Kareli.

4, On 27.2,2013 Kishori Lal (PW2) went to the Police Station Kareli
and lodged a merg intimation Ex.P/5 that the dead body of the deceased
prosecutrix was lying in the field of Rajkumar Chouksey. Police recovered the
dead body and sent for its post mortem. Initially the post mortem was performed
at Primary Health Center, Amgaon by Dr. Vinay Thakur (PW18) and Dr.
Rashi Patel. They found that blood was oozing from the vagina of the deceased
prosecutrix and froth was coming from her nostrils. However, they could not
give any information about the cause of death and therefore, they referred the
dead body of the deceased prosecutrix to Medical College, Jabalpur. Dr.
Ashok Najan (PW22) along with a team of doctors performed the post mortem
on the body of the deceased and he found that blood was oozing from her
nostrils, there was blood in the vaginal opening. Nails were found cynosed,
hymen was torn, laceration relating to hymen was 3 cm. inside the vaginal
opening and upto 1 ¢.m deep. Blood was oozing from that wound. Slides of
vaginal swab were prepared, clothing and sample of her hair etc. were
collected and were handed over to the concerned Constable after sealing.
Doctor found that the deceased died due to asphyxia.

5. In due investigation, it was found that the witness Dr. Rajesh Kori
(PW5) saw the appellant with the deceased child who, was going towards the
field of Vishnu Kuchbandiya. Witnesses Devendra Choudhary (PW3) and
Bitju Thakur (PW4) have stated that on 23.3.2013 at about 8.00 p-minthe
night they saw one person coming from the field of Rajkumar Chouksey in a
doubtful manner. He was trying to hide himself and a stone was thrown by the
witnesses then that person stood up and came out from behind the tree, he
was appellant Arvind @ Chhotu Thakur. Chen Singh Lodhi (PW6) has also
stated that the appellant confessed his guilt before him. The appellant was
arrested and he was also sent for medico legal examination. His underwear
was taken and sample for DNA test was also prepared. According to the
DNA report Ex.P/37 on clothes of the deceased prosecutrix and vaginal swab,
male DNA profile of the accused was found. After due investigation, the charge-
sheet was filed before the concerned committal Court, who committed the
case to the Sessions Judge, Narsinghpur. '

6. The appellant abjured his guilt. He did not take any specific plea but
he has stated that he was falsely implicated. However, no defence evidence
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was adduced.

7. The learned Sessions Judge after considering the prosecution's
evidence, convicted and sentenced the appellant as mentioned above.

8. We have heard the learned counsel for the partics at length.

9. After considering the submissions made by the learned counsel for

the parties and looking to the evidence adduced by the prosecution, it appears
that there is no ocular evidence in the case and the entire case rests upon the
circumstantial evidence. Therefore, all the circumstances, shall be considered
one by one. The most important circumstance in the present case is the report
given by the Forensic Science Laboratory, that in clothes of the deceased
prosecutrix and her vaginal swab male Y chromosome STR DNA profile was
found and on comparison'with the DNA. profile obtained from the blood sample
of the appellant it was found to be same. The clothes of the deceased were
collected by the Police from the concerned doctor and delivered the same to
the Constable Raman Singh (PW10) after sealing them. Similarly the blood
sample taken from the appellant was duly given by the concerned doctor
after sealing to Constable Satish (PW19) and such samples were sealed and
duly sent to the Forensic Science Laboratory. The learned counsel for the
appellant could not establish any reason so that any doubt could be created in
collecting the sample and their transmission to the Forensic Science Laboratory.
Under such circumstances, it was found that the male profile which was found
in the vaginal swab of the deceased prosecutrix and her clothes were of the
appellant Arvind (@ Chhotu Thakur.

10.  .The complainant Preeti @ Mona thakur (PW1) and Nanuram (PW7)
have stated that since June 2012 the deceased prosecufrix and her sister
were residing with Nanuram at Village Paloha. On26.2.2013, Nanuram took
the deceased prosecutrix and her sister to the house of the complainant at
Kareli and thereafter, the complainant Preeti took her children to the house of
her sister Mamta Bai and remained there for two hours. Atabout 4.00 p.m
they came back to the house of the complainant. Preeti and Nanuram have
stated that about about 10.00 p.m when Preeti Bai came to her house from
her job, it was found that the deceased prosecutrix was missing. The
complainant searched for the deceased prosecutrix and thereafter, a missing
report Ex.P/1 was lodged on 27.2.2013. In that report it was mentioned that
for the last time she was viewed in front of the house of the complainant and
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thereafter, she was missing, The complainant Preeti @ Mona Thakur and her
father Nanurari could not imagine as to where the deceased prosecutrix might
have gone. The witness Rajesh Kori {PW5) has stated that on the date of the
incident he went out side of his house to play with his child, then he saw the
appellant who, was accompanied with the deceased prosecutrix, going towards
the field of Rajkumar Chouksey. In the cross examination of this witness
nothing could be brought so that it can be said that the witness was inimical
towards the appellant or his testimony was not believable. Under such
circumstances, the prosecution has proved the fact of last seen of the deceased
prosecutrix with appellant Arvind.

11.  The witnesses Devendra Choudhary (PW3) and Birju Thakur (PW4)
have stated that on the date of the incident both were present in the house of
Birju Thakur. They were cleaning utensils. Suddenly they saw that a person
was coming from one side of the field of Rajkumar Chouksey who, had hidden
behind the tree of Bamora. Devendra threw 2-3 stones and thereafter, he
shouted that if that person would not come out, he would hit him by the stone.
Thereafter, the person who stood behind the tree arose and told that he was
Chhotu @ Arvind. The appellant was known to these witnesses and these
witnesses have stated that it was the appellant who, was found coming at
about 8-8.30 p.m from the side of Rajkumar Chouksey's field. In the cross
examination of these two witnesses, nothing could be brought which may create
adoubt in their testimony. No enmity with these witnesses could be established
by the appeliant and therefore, their testimony is acceptable. By the statements
of Devendra Choudhary (PW3) and Birju Thakur (PW4), it is established
that soon after the incident the appellant was found coming back from the
spot.

12, Kishorilal (PW2) has stated that he went in the field of Rajkumar
Chouksey to remove a calf who entered the field and damaged the crop of
masoor, then he saw that inside the wire fencing, the dead body of a girl was
lying. Since he knew that the girl child of the complainant was missing, he
went to inform the complainant and thereafter, he went to the Police Station
and lodged a merg report Ex.P/ 5. Testimony of this witness is duly
corroborated by the document Ex.P/5 recorded by the Police at Police Station,
Kareli. In this document, it is clearly mentioned that the complainant Preeti
Bai identified the dead body of her girl child and thereafter, Kishorilal (PW2)
lodged a merg intimation. Kishorilal (PW2), Preeti @ Mona Thakur (PW1)
and Town Inspector Kaushal Singh (PW24) have stated that when they reached
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to the spot, they found the dead body of the deceased prosecutrix wearing a
pink shirt and yellow pink trouser. The dead body of the deceased prosecutrix
was identified by Preeti Bai that she was her daughter aged 10 years. Also
the witnesses Rajesh Kori (PW5) and Shisir Patel (PW8) have stated that
when the police reached to the spot Inspector Kaushal Singh (PW24) has
directed that nobody would touch the dead body as he had called a dog for
search. When that information was told by the Inspector the accused/appellant
immediately left the spot and he disappeared. When the dog smelled the dead
body of the deceased prosecutrix, he rushed towards the house of the appellant
and went inside the house. The proceedings of search done by the dog was
not clearly placed on record by the prosecution. However, the conduct of the
appellant is established by these two witnesses to show his guilty conscious
that when he received an information that a dog was being called by the Police
for smelling purpose, he immediately left the spot whereas, he was maternal
uncle (mausa) of the deceased and it was expected from him to participate
and co-operate in the investigation.

13.  The witness Chen Singh Lodhi (PW6) has stated that he was coming
on a motor cycle along with Mukesh Chouhan then he saw the accused in a
disturbed condition and on asking, the appellant told the witness Chen Singh
Lodhi that he committed a mistake and he killed the daughter of his co-brother
in a field on the previous tuesday. In the cross examination, the witnesses
could not give an explanation as to why he did not inform about such confession
to the Police or Kotwar but, he has stated that he did not want to indulge in
any problem. However, this witness was examined under Section 164 of Cr.P.C
and he denied before the Magistrate that the appellant gave any confessional
statement before him. Looking to the conduct of the witness Chen Singh Lodhi,
his testimony appears to be doubtful and therefore, the prosecution could not
prove the extra judicial confession of the appellant.

14. After considering the aforesaid circumstances, it would be apparent
that the appellant had an opportunity to be conversant with the deceased
prosecutrix and it is established that soon before the incident he was found with
the prosecutrix going towards the field. Soon after the incident, he was found
coming from the side of a ficld of Rajkumar. During investigation when it was
informed that Police would bring a dog for smelling purposes, he ran away from
the spot. Ultimately, male profile from the clothes of the prosecutrix and her
vaginal swab were found of the appellant and therefore, chain of circumstantial
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evidence is complete and it is established that it was the appellant who, committed
rape upon the prosecutrix. After commission of rape, it would be apparent that
the prosecutrix could not go anywhere and her dead body was found lying in
that field itself. According to the post mortem report given by Dr. Ashok Najan
(PW22) and suggestions given to him in the cross examination, it would be
apparent that the death of the deceased was homicidal and therefore, by aforesaid
circumstances, the only conclusion can be drawn is that the appellant killed the
deceased prosecutrix. Hence with the prosecution's evidence the learned
Sessions Judge has rightly found that the appellant committed rape upon a 10
year old deceased prosecutrix and killed her.

15.  The learned counsel for the appellant has stated that cause of death
could not be ascertained by the various doctors and therefore, it cannot be
said the appellant killed the deceased. If both the post mortem reports Ex.P/
25 and P/28 proved by Dr.Vinay Thakur (PW18) and Dr. Ashok Najan
(PW22) are considered, then it would be apparent that death of the deceased
was caused by asphyxia. No doctor has opined that she died due to exposure
caused to her in the night. No symptoms of exposure were found on her body
in any of the post mortem reports. It is not opined by the doctors that the
death was natural or due to cardiac arrest. Dr. Najan in his cross examination
had categorically informed that it was a homicidal death. Dr. Najan has given
a finding that the deceased died due to asphyxia, blood was 0ozing from her
nostrils and therefore, asphyxia would have been caused by smothering. When
there is no other reason visible in the post mortem reports relating to the death
of the deceased prosecutrix, then evidence of Dr. Najan is acceptable that the
deceased died due to asphyxia due to smothering done by the appellant.

16.  Thelearned counsel for the appeltant has firther submitted that the appellant
had not intended to kill the deceased otherwise, external injuries relating to
smothering would have been visible on the body of the deceased and it is possible
that during the commission of intercourse, while the appellant was trying to stop
the crying of the prosecutrix, suffocation would have been caused and the deceased
died due to asphyxia. Hence the appellant had not intended to kill the deceased.
The learned counsel for the appellant has placed his reliance upon the judgment
passed by Hon'ble the Apex Court in the case of '4jit Singh Vs. State of Punjab’
[(2011) SCC 9 462] in which it was mentioned that the incident took place in a
spur of moment and it was not a premeditated assault. The deceased did not
sustain such an injury which was sufficient to cause death in ordinary course of
nature and therefore, no offence under Section 302 of .P.C is made out. At the
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most offence under Section 304 (Part I) of L.P.C shall be made out. Similarly, the
learned counsel for the appellant has placed his reliance upon the judgment of
Hon'ble the Apex Court in the case of 'Yomeshbhai Pranshankar Bhatt V.

State of Gujarar’[(2011) 6 SCC 312] in which is (sic:it) is laid that the appellant
had no premeditation to kill the deceased or to cause any bodily injury so that the
deceased would have died, then it would not be a case of intention. It is further
held thatin cases relating to circumstantial evidence the Court should examine the
circumstances very carefully before arriving at a finding of guilt and if there is any
doubt which is inconsistent with innocence of the accused, benefit thereof should
go to the accused. -

17.  Thelearned counsel for the appellant has also placed his reliance upon
the judgment passed by Hon'ble the Apex.Court in the case of 'Manjeet
Singh Vs. State of Himachal Pradesh’ [(2014) 5 SCC 697] in which it is
held that if the evidence on record does not establish that the injuries caused
on the body of the deceased must in all probability cause his death or likely to
cause his death and the incident took place at the spur of the moment, during
the heat of exchange of words, the accused caused injuries on the body of the
deceased which caused his death then the ingredients of murder as defined
under Section 300 of L.P.C shall not be attracted. In such a case, offence of
culpable homicide not amounting to murder under section 304 of LP,C shall -
constitute. In the light of aforesaid judgments passed by Hon'ble the Apex
Court, if the facts of the present case are considered then it would be apparent
that no external injury was caused by the appellant to the deceased prosecutrix
other than injury caused in her private part. Injury caused in the private part”
was a part of crime under Section 376 of . P.C and it cannot be taken separately
as injury caused by the appellant to the prosecutrix for offence under Section
302 of 1.P.C because no doctor has stated that injury caused on private part
of the deceased was fatal in nature. Possibility cannot be ruled out that the
appellant kept his hand on the mouth of the prosecutrix, so that she would not
cry but; in doing so he suffocated the prosecutrix and she died of asphyxia.
Under such circumstances, it cannot be said that the appellant intended to kill
the deceased. Hence in the light of aforesaid judgments passed by the Apex
Court the crime committed by the appellant in the absence of any intention or
causing fatal injury, falls within the purview of Section 304 (Part IT) of L.P.C.
Hence the learned Sessions Judge has committed an error in convicting the
appellant for offence under Section 302 of L.P.C.

18.  The appellant is convicted for offence under Section 376-A of L.P.C.
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This provision has been recently introduced to punish severely offences of
rape where injury is caused resulting into death of victim. It may be read as
under :

“376-A. Punishment for causing death or resulting in
persistent vegetative state of victim - Whoever, commits
an offence punishable under sub-section (1) or sub—section
(2) of section 376 and in the course of such commission inflicts
an injury which causes the death of the woman or causes the
woman to be in a persistent vegetative state, shall be punished
with rigorous imprisonment for a term which shall not be less
than twenty years, but which may extend to imprisonment for
life, which shall mean imprisonment for the remainder of that
person's natural life, or with death.”

The learned counsel for the appellant has submitted that no visible
injury was found to the prosecutrix, except the injury caused in her private
part and therefore, it cannot be said that the appellant inflicted an injury which
caused death of the woman. However, the contention advanced by the leamed
counsel for the appellant cannot be accepted, because in this provision it is no
where mentioned that the accused would have caused death of the prosecutrix
with intention. Word “injury” is mentioned in that provision is defined in Section
44 of the I.P.C. Provision of Section 44 of I.P.C is reproduced as under

'44. “Injury” - the word “injury” denotes any harm whatever
illegally caused to any person, in body, mind, reputation or

property.'

According to that provision if someone harms illegally to any person in
body, mind etc. then injury would be caused and therefore, when the appellant
kept his hand on mouth of the prosecutrix, so that she should not shout and in
that process if she died due to suffocation, then certainly the appellant caused
an injury to the prosecutrix which caused the death of the prosecutrix and
therefore, the offence of the appellant squarely falls within the purview of
Section 376-A of LP.C and therefore, the learned Sessions Judge has rightly
convicted the appellant under Section 376-A of LP.C.

19.  According to the witnesses the appellant was found going towards the
field of one Rajkumar along with the prosecutrix. It is duly proved that the age
of the prosecutrix was 10 years. It was not in the knowledge of the parents of
the prosecutrix that she was taken by the appellant and therefore, a missing

a
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report Ex.P/1 was lodged by the mother of the deceased prosecutrix. Under
such circumstances, it is duly established that the appellant kidnapped the
deceased prosecutrix from her mother's guardianship without taking any
permission from her guardians. Hence he committed an offence under Section
363 of .P.C. The learned Sessions Judge has rightly convicted the appellant
for offence under Section 363 of LP.C.

20.  Asdiscussed above, the appellant is found guilty of offence under
Section 376-A of I.P.C and since the deceased prosecutrix was aged 10
years then his offence is also covered with Section 6 of 'POSCO Act' and
therefore, the learned Sessions Judge has rightly convicted the appellant for
that offence also.

21.  Sofarastheoffence under Section 201 of I.P.C is concemned the charges
were framed that the appellant threw the dead body of the deceased at a different
place and tried to disappear the evidence against him. However, it is established
by the evidence that he took the prosecutrix to the field of Rajkumar Chouksey
and he was found coming back from that field by some witnesses. Hence, it is
possible that the rape was committed upon the prosecutrix at the same place
where her dead body was found. Her underwear was also found near her body.
Hence the prosecution could not establish the fact that the appellant killed the
prosecutrix at a different place and threw her body at the spot where her body
was found. By the prosecution's evidence it can be gathered that he committed
rape upon the prosecutrix and caused her death but, there is no specific evidence
produced by the prosecution to show that the appellant did something to disappear
the evidence. It is true that when he heard that the SHO was calling a dog for
smelling, then he ran away from the spot but, it may be the circumstance to show

* his conduct but, does not fall within the purview of disappearing of the evidence.

Under such circumstances, the prosecution failed to prove that the appellant
committed an offence under Section 201 of LP.C.

22.  Sofarasthe sentence is concerned the learned counsel for the appellant
has placed his reliance upon the judgments passed by Hon'ble the Apex Court in
the cases of 'Rajkumar Vs. State of M.P' [(2014) 5 SCC 353], 'Dharam Deo
Yadav Vs. State of U.P' [(2014) 5 SCC 509] and ‘Ashok Debbarma @ Achak
Debbarma Vs. State of Tripura’ [(2014) 4 SCC 747] to show that in similar
cases the Apex Court converted the death sentence into sentence of life
imprisonment. However, basically it is laid in all such cases that death sentence be
given in rare of rarest case. On the other hand the learned Deputy Advocate
General has submitted with a bunch of so many cases decided by the Hon'ble
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Apex Court since the year 1980 to 2013. However, in all of such cases it is held
. by the Apex Court that death sentence be given inrare of rarest case. The learned
Deputy Advocate General has placed hisreliance especially on the judgment passed
by the Apex Court in the case of ‘Rajendra Pralhadrao Wasnik Vs. State of
Maharashtra’ [(2012) 4 SCC 37] in which the death sentence directed to a
culprit who, was guilty of rape upon a small child and killed her thereafter, was
confirmed. In the present case, it would be apparent that it was not the intention of
the appellant to kill the deceased prosecutrix. He is not found guilty of offence
under Section 302 of .P.C. Similarly if the appellant would have been found guilty
of offence under Sections 376(1) or (2) of LP.C. then, he would have been awarded
a sentence of life imprisonment but, the offence is committed after introduction of
provision of Section 376-A of LP.C which provides a sentence of life imprisonment
up to the natural life or with death. In the present case, when the crime committed
by the appellant falls within the purview of Section 376-A of LP.C, then it is
necessary that a severe sentence as directed in the provision of Section 376-A of
LP.C which is severe than the sentence of offence under Section 376(1) or (2) of
LP.C should be awarded. However, according to the factual position, the appellant
did notkill the deceased intentionally but, while he stopped the prosecutrix from
crying or shouting, suffocation was caused and the deceased prosecutrix died.
However, rape with a girl of tender age is brutal on its own but, no death sentence
is provided for offence under Section 376(1) or (2) of L.P.C therefore, due to that
brutality, no death sentence can be directed. Under such circumstances, it cannot
be said that it is a rare of rarest case and therefore, it would be proper not to
award the death sentence to the appellant for offence under Section 376-A of

LP.C. It would be proper that he be sentenced for rigorous imprisonment for life _

which shall mean imprisonment for the remainder of that person's natural lifé.
Similarly, he can be sentenced with 10 years rigorous imprisonment for offence
under Section 304(Part IT) of 1P.C Since the offence committed by the appellant
under Section 6 of the 'POSCO Act'is parallel to the offence committed under
Section 376-A of LP.C therefore, in the light of the provision under Section 42 of
the 'POSCO Act' it would not be necessary to pass a separate sentence for
offence under Section 6 of the 'POSCO Act' The trial Court has rightly inflicted a
sentence of five years rigorous imprisonment with fine of Rs.1000/- for offence
under Section 363 of I.P.C and therefore, there is no need to interfere in the
sentence passed by the trial Court for that offence.

23, On the basis of aforesaid discussion, the appeal filed by the appellant is
hereby partly allowed., His conviction and sentence under Section 201 and 302 of

e
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LP.C are hereby set aside whereas, conviction under Section 363 and 376-A of
LP.C s confirmed. He is acquitted of the charge of offence under Section 302
and 201 of LP.C but, he is convicted for offence under Section 304 (Part IT) of
L.P.C under the head of charge under Section 302 of L.P.C. The appellant shall
undergo 10 years rigorous imprisonment for offence under Section 304 (Part I)
of L.P.C. Though the conviction for offence under Sections 376-A and 363 of
L.P.C is maintained and also the sentence for offence under Section 363 of LP.C
is maintained but, death sentence awarded by the trial Court for offence under
Section 376-A of LP.C is hereby set aside and the appellant is sentenced for life
imprisonment which shall mean imprisonment for the remainder of that person's
natura] life for that offence. Since death sentence is not confirmed against the
appellant for any offence therefore, reference sent by the learned Sessions Judge,
Narsinghpur is not accepted and death sentence directed against the appellant is
not confirmed. The reference is hereby disposed off with the aforesaid direction
and the appeal filed by the appellant is also hereby disposed of with the aforesaid
modification in conviction and sentence. '

- 24, Theappellant is in jail and office is directed to arrange for issuance of
supersession warrant as intimated above.

25.  Copy of the judgment be sent to the trial Court along with its record
for information and compliance.

Reference disposed of.

LL.R. [2014] M.P., 2453"
CRIMINAL REFERENCE
Before Mr. Justice Ajit Singh & Mr. Justice N.K. Gupta
Cr. Ref. No. 7/2013 (Jabalpur) decided on 15 July, 2014

IN REFERENCE ...Applicant
Vs.
GANESH LODHI & anr. ...Non-applicants

(and Cr. A. No. 2311/2013) :

A. Penal Code (45 of 1860), Sections 302, 376(2)(g) - Death
Sentence - Murder ~ Rape - Circumstantial evidence - Prosecution
has failed to prove a complete chain of circumstantial evidence - It is
not proved beyond doubt that the appellants were the persons, who
committed rape upon the deceased prosecutrix and kifled her - Benefit
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of doubt is to be given to the appellants - Impugned judgment is held
to perverse and deserves to be set aside - Appeal allowed., (Para27)

@ T8 lodT (1860 FT 45), GRIY 302, 376(2)(f) — Fyavs —
FOT — Folicpl¥ — GRAfao~ wie — aifvraters uRfYerfas aeg o qof
HEd uifdd o4 A IRed T — 9% Haw q@ W wiiw 98 5 g
FfiE &1 oo U 9P ' SIRY s 9 Wl afed o, ¥
arftemeffrer o — enfiameffror $1 wWlw &1 @ R ST @R — aEf
IRy Rl AR s 53 W A SEvEn T~ adie geR|

B. Evidence Act (1 of 1872), Section 27 - No evidence that the
appellant No.1 did any intercourse with the prosecutrix, at least the semen
sample of the appellant No.2 could be compared from the semen obtained
from the vaginal swab of the deceased prosecutrix. (Para 25)

& IS ATEgT (1872 &7 1), &nr 27 — i3 e @ &
Fftereff w. 1 A aftrteEh 9 v fean, 9 @ wa s flaref w2 & i
& A &1 fram, gfaer affmieh 3 IaEdwa |’y 9 gra N @ wrer
far o | war 21

C. Evidence Act (I of 1872), Section 3 - Child witness -
Tutored - Eye witness (child) appears to be tutored by first informant
due to property dispute with accused - Evidence of child witness not
reliable. ‘ (Paras 11 to 13)

A T Iy (1872 @7 1), T 3 — Fraw " — Rrarar
gor — asedl wEht (sraw) & vew qEfaw g, afga @ aofe 9
faare & srvn, faamar s gdfT giar @ - arae wiel a1 Wiy freea
Gl
Cases referred ;

(2001) 9 SCC 129, (1997) 5 SCC 341, AIR 1976 SC 2423, (2013)
7 SCC 192,

Vijay Pandey, Dy. A.G. for the State.
Anoop Saxena, for the accused.

JUDGMENT

The Judgment of the Court was delivered by :
N.K. GurTa, J. :- Acriminal reference No.7/2013 has been referred by the
learned Additional Sessions Judge, Bijawar, District Chhatarpur against the

)
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same judgment dated 23.8.2013 in S.T.No.71/2011 against which the -
appellants/accused Ganesh and Ramji have preferred the criminal appeal
No0.2311/2013, therefore, both the matters are being decided by this common
judgment. : : -

2. The learned Additional Sessions Judge, Bijawar, District Chhatarpur
vide judgment dated 23.8.2013 in S.T.No.71/2011 convicted the accused
Ganesh and Ramji for offences punishable under Sections 302 and 376 2)
() of IPC and sentenced with death sentence and life imprisonment with fine
of Rs.1,000/-, in default of payment of fine, 3 months rigorous imprisonment.
Since death sentence was passed by the learned Additional Sessions J udge
therefore, the death reference is referred to this Court. "y

3. Being aggrieved with the aforesaid judgment, conviction and sen'tem::e,
the appellants Ganesh and Ramji have preferred criminal appeal No.2311/
2013. 2

4, The facts of the case, in short, are that, on 28.1 1.2010, at about 7
a.m. in the morning, the complainant Nathu (P.W.1) went to village Bakaswaha
for shopping and therefore, he went to meet his daughter, the deceased
prosecutrix. When he reached the house of his daughter, he found that Roop
Singh (P.W.3) and Jai Singh, children of the deceased were crying and they
informed that the accused Ramji and Ganesh came in the previous evening
and stayed in their house for the entire night. In the night, Ramji held the
hands of the deceased and Ganesh assaulted her by an axe on her neck and
therefore, she had died. When Nathu went inside the house, he saw the dedd
body of his daughter and thereafter, he came outand he found that neighbours
Dhaniram (P.W.2) and Kayyum (P.W.4) and Jinnu Jain (P.W.5) were present.
The complainant Nathu went to the Police Station Bakshwaha and lodged the
FIR, Ex.P/2. A merg intimation, Ex.P/1 was also recorded. The police went
to the spot and Panchayatnama lash, Ex.P/4 was prepared and dead body of
the deceased was sent for post-mortem. Dr.L.L.Ahirwar (P.W.8) did the
post-mortem on the body of the deceased and gave his report, Ex.P/22. He
found 4 incised wounds on the neck of the deceased. Out of them, 2 wounds
were fatal in nature and due to those injuries, the deceased had expired. He
found that left jaw of the deceased was also broken. Vaginal swab of the
deceased was taken on the slide and handed over to the concerned constable,
after its sealing, Shri R.P.Verma (P:W.12) SHO, Police Station Bakaswaha
had investigated the matter. He observed the formalities of the investigation

rd
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of the spot. The appellants were arrested and clothings of the accused Ramji
were seized and sealed. On intimation given by Ganesh, one axe was also
seized. Seized property-was sent for forensic science analysis. In report,
Ex.P/27, given by the FSL expert, it was found that sperm and semen particles
were found in the vaginal swab of the prosecutrix and on her underwear but,
such spots were not found sufficient for serum test. Similarly, on the article
'K", the axe is alleged to be-seized from the appellant Ganesh, blood was
found on it but, it was not proved that there was any human blood on that axe,
whereas blood group of the deceased was 'AB'.

5. . Affer dueinvestigation, the charge-sheet was filed before the concerned
JMFC, who committed the case to the Sessions Judge, Chhatarpur and
ultimately, it was h“ansfe{red to the learned Additional Sessions Judge, Bijawar.

6. . The appellants abjured their guilt. They took a plea that they were
falsely implicated in the matter. However, no defence evidence was adduced.

7. The learned Additional Sessions Judge after considering the
prosecution's evidence, convicted and sentenced the appellant$-as mentioned
above. Death sentence was recorded against the appellants for offence under
Section 302 of IPC. R

8.  Wehave heard the léarned counsel for the parties at length.

9. First of all it is to be considered as to whether death of the deceased
was homicidal in nature. In this respect, evidence of Dr.L.L.Ahirwar (P.W.8)

who proved the post-mortem report, Ex.P/22, in which he found that 4 incised

wounds were caused on the neck of the deceased prosecutrix. Out of them,
first two were fatal innature. Description of the wounds is as under:-

(1) Incised wound 10X 4X 3 cms on left side of neck.
| (2) Incised wound 6 X2 X 1 cms on left side of neck. -
i (3) Incised wound 2 X 1X 1 cms on left side of neck.

(4) Incised wound 2 X 1 X 1 cms on left side of neck.

Entire left jaw of the deceased was found fractured and in opinion of Dr.Ahirwar
those injuries were sufficient to cause death of the deceased. Looking to the
oplmon of Dr.Ahirwar, it was established by the prosecution that death of the
deceased was homicidal in nature.

il
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10; ° The prosecution has examined Roop Singh (P.W.3) as an eye witness,
who is a child witness, aged 6 years. The deceased was the mother of child
Roop Singh. According to Roop Singh, the appellants came in the previous
evening of the incident to his house and resided in the night. He got up because
he received a push from the left leg of the appellant Ganesh and he found that
the appellant Ramji held legs of the deceased and the appellant 'Ganesh
assaulted the deceased by an axe. He has stated that in the morning, his
maternal grandfather (P.W.1) came to his house and he told the entire story to
him and Nathu has stated that after collecting facts from children, he Jodged
the FIR, Ex.P/2. Amerg intimation, Ex.P/1 was also recorded at Police Station
Bakaswaha. However, some discrepancies arose in the story told by Roop
. Singh and his maternal grandfather Nathu.

11.  Initially Nathu did not state about the rape committed upon the
deceased prosecutrix and story told in the FIR, Ex.P/2 and merg 1nt1ma‘q1on

Ex.P/1 was that the appellants killed the deceased. However, Nathu aswell
as Roop Singh improved the story that Roop ‘Singh saw the ‘appellants
committing rape on the prosecutrix. However, Roop Singh ha§ accepted that
he does not know about the word 'Rape'.. Roop Singh is a small child of 6
years who can be tutored by her maternal grandfather. Ifhe would have seen
the fact of rape committed by the appellants then, certainly he could say that
he saw any of the appellants lying upon the prosecutrix or he found that the
clothings of the prosecutrix were removed. Roop Singh could not say anything
about that fact. Looking to his statement about the alleged rape, it appears
that he was tutored by his maternal grandfather to that fact. Hence the
possibility cannot be ruled out that he was tutored about the entire incident.

Roop Singh has stated that i in his presence, the appellant Ramji had held the
legs of the prosecutrix and the appellant Ganesh gave a blow of an axe on the
neck of the prosecutrix, whereas Dr.Ahirwar found 4 different injuries on the
neck of the prosecutrix and therefore, if Roop Singh was the eye witness, he
would have seen 4 assaults caused by the appellant Ganesh. It is a material
contradiction between the statement of the eye witness and the medical
evidence. '

12.  Thirdly, it is stated by the witness Roop Singh that the accused Ram_u
threatened him to either sleep or else, he would also be killed. Witness Roop
Singh therefore, went to sleep and he got up only in the morning. .Such conduct
as depicted by the eye witness Roop Singh appears to be unnatural If mother
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of the child was injured by the accused persons then, his natural conduct
could be that he would pretended himself'to be sleeping but, as and when the
accused persons disappeared from the house, he would have tried to make
hue and cry or to get some help to his mother if she was alive. It was not
possible fora child that after getting a threat, he would go to sleep till the next
morning. All such discrepancies indicate that possibility of tutoring of the
child witness cannot be ruled out.

13.  Nathu and Roop Singh were asked about the death of Veer Singh,
husband of the deceased. Both of them accepted that Veer Singh was not
given any share from the family property by his father and therefore, he
committed suicide. Child witness Roop Singh has stated that the appellant
Ganesh was his real uncle and the accused Ramji was cousin of the accused
Ganesh. Under such circumstances, after death of the deceased prosecutrix,
it was for her father to implicate the brothers of the husband of the deceased,
so that pressure may be created upon father-in-law of the deceased to extract
some share for the children of the deceased and therefore, there was a
possibility that the complainant would have implicated the appellants.

14.  The learned Deputy Advocate General has invited the attention of this
Court to the judgment passed by Hon'ble the Apex Court in case of
"Suryanarayan Vs. State of Karnataka”, [(2001) 9 SCC 129], in which it
is held that if the child witness withstands the cross-examination and if the
testimony inspires confidence, so as to rule out the possibility of tutoring, it
could be relied upon as the sole basis for convicting the accused. Similarly,
reliance is placed upon the judgment passed by Hon'ble the Apex Court in
case of "Dattu Ramrao Sakhare and Others Vs. State of Maharashtra”,
[(1997) 5 SCC 341], in which it is laid that the testimony of a child witness
can be relied on even in absence of oath, if he understands the nature of
question and gave rational answers thereof. 1t is further directed that Court
must see that the child is reliable and there is no likelihood of being tutored.

Corroboration is not necessary. In the light of the aforesaid judgments, the
evidence of witness Roop Singh is to be examined as to whether he was
tutored witness or his testimony can be relied upon.

15, 'In the present case, Dhaniram (P.W.2) is an important witness.
Dhaniram and Nathu have accepted that initially Dhaniram was residing at
village Jaitpura and he was considering the deceased as his niece due to relation
of the village. The police took him as a witness for the statemneént of the accused

-l
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pérsons under Section 27 of the Evidence Act and seizure etc. He is the
witness of entire investigation. He did not turn hostile for seizure etc. However,
for few points he was declared hostile. Under such circumstances, the evidence
given by Dhaniram (P.W.2) appears to be important. Dhaniram has stated
that at about 6 a.m. in thé morning, Roop Singh came out of the house and
told that someone killed his mother. He did not mention the name of anyone.

It is apparent from the statement of Roop Singh that after the incident, the
main door was closed from outside by latches and on his knocking, some
Khatik had opened the door. It was expected from the child to inform about
the death of his mother to the person, who opened the door but, the child
Roop Singh could not exactly say as to who opened the latches. Parsadi
Khatik (P.W.13) was examined to establish that he had opened the latches
but, he turned hostile and he did not say anything about the incident. According
to the witness Nathu, when he reached to the house of the deceased, both the
children were weeping and there was nobody except them, whereas Dhaniram
(P.W.1) has accepted that after hearing the cries of Roop Singh etc. he,
Kayyum (P.W.4) and Jinnu Jain (P.W.5) went to the spot at about 6 a.m. in
the morning. Dhaniram has categorically stated that one Ramlal informed the
police by phone and when the police came to the spot, the parents of the
deceased were called from village Jaitpura. According to the witnesses
Dhaniram, Kayyum and Jinnu Jain, they reached at the spot at about 6 a.m. in
the morning, whereas, Nathu claims that he reached at the spotat 7 a.m. in
the morning. Looking to such discrepancies, where child witness Roop Singh
d1d not inform any of the witnesses namely Dhaniram, Kayyum and Jinnu that -
the appellants had stayed in his house in the previous night and they killed his

“mother, his testimony is not trustworthy.-

16.  Dhaniram, Kayyum and Jinnu Jain have stated that they did not find
the appellants in the housé of the deceased in the night. They did not hear the
voice of appellants or the deceased relating to quarrel. They did not hear that
TV was on in the late night. According to the prosecution, the quarrel had
started at 8 p.m. in the night.and the evidence under Section 161 of the Cr.R.C.
was recorded of these neighbouring witnesses Dhaniram, Kayyum and Jinnu
Jain that they heard the sound of quarrel at about 8 p.m. The version which is
not, supported by these witnesses now appears to be incorrect because
according to Roop Singh himself, his mother was in habit to keep her shop
open upto 11 p.m. and if quarrel would have started at.8 p.m. then, she would
have been killed before closure of her shop and therefore, at the time of the
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incident, her shop would have been opened and dead body could not be
obtamed on the mattress used by her for sleeping. Under such circumstances,
though these witnesses have partly turned hostile, their version which is against
their case diary statements appears to be correct. They did not hear any
noise of quarrel at 8 p.m. because such quarrel could not take place at 8 p.m.

17.  Theléamed Deputy Advocate General has submitted that the testimony
" of the witness Roop Singh is duly corroborated by timely lodged FIR, Ex,P/2
and therefore; his statement is trustworthy. In this connection, if the FIR,
Ex.P/2 is examined then, it would be apparent that according to Nathu, he
came tolfhe‘spot at 7 a.m. in the morning and after getting knowledge of the
incident, he rushed to the police station and FIR was lodged at 7.15 a.m. and
prima facie, it appears that FIR was lodged promptly but, if version of Dhaniram
is considered then, it would be apparent that Nathu came to the spot when'he
was'called by the police. Nathu tried to explain that he came to Bakaswaha
for marketing and therefore, he also went to the house of his daughter to meet
her. His explanation appears to be unnatural because shops of the market
would have opened after 10 a.m. and therefore, it was not necessary for
Nathu to leave his village at 6 a.m. in the morning. Secondly, if he came ail
alone for the purpose of marketing then, there was no possibility of his family
members to remain present at the time when the document of Panchayatnama
Yash, Ex.P/4-(memo relating to description of dead body) was prepared. In
that mémo, dead body was identified by Ramsakhi, unmarried sister of the
déceased and Preetam Singh, brother of the deceased alongwith Nathu, father
of the deceased. Presence of Ramsakhi and her brother indicates that statement
of Dhaniram is correct. Witness Nathu did not come to the house of his daughter
at 7 a.m. on his own and he reached to the spot when he was called by the
police. Under such circumstances, it would be apparent that Nathu Singh did
not reach to the spot at 7 a.m. and therefore, he could not lodge the FIR,
ExP/2 at7.15 am. The FIR registered by the police appears to be ante
timed. .

18. - When FIR itselfis under question for being delayed or ante timed
then, it is necessary to examine as to whether the provisions of Section 157 of
the Cr.P.C: were complied with or not. In this connection, the witness
R.P.Verma (P.W.12) has exhibited the counter of FIR, Ex.P/2-A to show that
it was sent to the concerned Magistraté within time. According to the circulars
issued by the High Courts, it is necéssary for every Magistrate to'mention the
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date and time on-each counter of FIR when it was received. On the document,
Ex.P/2-A, no such endorsément is found and therefore, it was for the
prosecutlon to prove that at what time the counter FIR was dispatched to the
concerned Magistrate and when it was received by the concerned Magistrate.
If the FIR was.recorded at 7.15 a.m. then, certainly the counter.of FIR should
have been reached to the concerned Magistrate in the beginning of his working
hours i.e. at about 11 a.m. but, neither any dispatch book, nor any receipt
book is shown by SHO Shri R.P.Verma to establish that the counter FIR was
received by the concerned Magistrate on the same very day. In this'connection,
the judgment passed by Hon'ble the Apex Court in case of "Ishwar Singh
Vs. State of U.P."; [AIR 1976 SC 2423] may be referred, in which it is
mentioned that it is for the prosecution to prove that the counter FIR-was sent
to the concerned Magistrate forthwith and if it is not sent within the reasonable
period thern, it may be presumed that the prosecution had sufficienttime to
introduce new facts and to improve the entire story of the prosecution. In
such a situation, the entire prosecution story comes in the clouds of doubt. .

19. In such circumstances, it would be apparent that FIR cannot be
believed as a corroborative piece of evidence. It appears that 1t is an ante
timed document, in which the story was introduced by the mvestlgatlon ofﬁcer
as well as by Nathu (P.W.1) and the child thness Roop Smgh who was 1n

.....

child witness Roop Singh is con31dered then, it would be. appa:ent that he
could not say anything about the rape. When he came out of the house he did
not tell to Dhaniram, Kayyum and Jinnu Jain that the appellants killed-his
mother. He says only a single blow was given by the appellant Ganesh; whereas
Dr.Ahirwar found 4 incised wounds on'the left neck of the degeased. If
Roop Singh was an eye witness, he would have seen all the 4 assaults caused
by the appellant Ganesh. The conduct of Nathu appears to.be unnatural that
he claims to reach the house of the deceased at 7 a.m., whereas looking to his
purpose, it was not necessary for him to leave his village at6 a.m. in the
mormng in the cold season. It was natural that if latches of the front door
‘were closed from outside then, someone must have opened the latches and
the child would have informed that person and nelghbours about the 1nc1dent

whereas Nathu claiins that he was the first person who teached to the spot
‘and he found that Roop Smgh and his brother were crying, Whereds Dharniram
claims that initially he and other neighbéurs hiad Teached to the'spot.
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20.  One Ramlal informed the police on phone and thereafter, police called
the witness Nathu from his village. The witness Roop Sin ghmade an allegation
against the appellants that they committed rape upon the prosecutrix and
thereafter, killed her. Ifthe story told by the witness is accepted as it is then,
it would be apparent from the evidence given by other witnesses that the
deceased was a widow, who was not given any share in the family property
by her father-in-law. The accused Ganesh, real brother-in-law of the deceased
was initially residing in the same locality but, thereafter, he went to stay with
his father. If he had strained relations with the deceased then, certainly he
would not have been permitted to take dinner in the house of the deceased
and to stay in the night. Ganesh had his own house in the same village then,
there was no necessity for him to stay in the house of the deceased for the
entire night and if the prosecutrix permitted him to stay in the house then, it
would be apparent from her conduct that she permitted the appellants to stay
in the house for the entire night, so that she could have cohabitation with them
otherwise, there was no reason for such stay. If the prosecutrix was ready to
have cohabitation with the appellants then, there was no possibility of any
resistance from her side and there was no need to the appellants to kill her.
Under such circumstances, the allegation as prepared in the FIR, Ex.P/2 and
told by the child witness Roop Singh appears to be unnatural and therefore, if
he claimsto be aneye witness for such an unnatural instance then, his testimony
cannot be believed, '

21.  Iflawlaid down by Hon'ble the Apex Court in cases of Dattu Ramrao
Sakhare (Supra) and Suryanarayan (supra) is applied in the present case
then, it would be apparent that there is a lot of material contradictions between
the statements given by the child witness and circumstances shown by the
witnesses Dhaniram, Kayyum and Jinnu Jain. It is also doubtful that the FIR
was lodged on the same time, which is shown in the FIR, Ex.P/2. On the
contrary, it appears that it is an ante timed document. Under such
circumstances, in the light of aforesaid judgments of Hon'ble the Apex Court,
the evidence of witness Roop Singh cannot be accepted eye witness.

22. " Upon ocular evidence being discarded then, it becomes the
duty of the Court to consider other circumstantial evidence with a view to
assess that it is sufficient in the ordinary course to prove the guilt of the accused.
In the present case, first circumstance shown by the prosecution is that the
appellants came to the house of the deceased in the previous evening and they

L 1IN
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resided in her house. Dhaniram (P.W.2) has accepted that he saw the
appellants in the evening in front of the shop of the prosecutrix but, Dhaniram,
Kayyum and Jinnu Jain did not accept that they heard any noise of any quarrel
between the appellants and the deceased in the night or they heard the sound
of TV viewed by the appellants in the night in the house of the deceased.
They had no knowledge as to whether the appellants resided in the house of
the deceased on that night. In this context, witness Roop Singh (P.W.3) has
stated that the appellants resided in the house of the deceased in the night.
However, as discussed above, when the appellant Ganesh had his own house
in the same village then, there was no need to the appellants to stay in the
house of the deceased prosecutrix and there was no need to the deceased to
invite them for dinner and therefore, it appears that the child witness Roop
Singh is fully tutored and therefore, by considering the entire evidence, it is
not proved beyond doubt that the appellants stayed in the house of the deceased
prosecutrix for the entire night. It is proved by Dhaniram that they were seen
in front of the shop but, such a fact cannot be considered as a fact of last seen
because if they were found in front of the shop in the evening then, at about 11
p-m., the deceased prosecutrix must have closed the doors of her shop and
after taking her dinner, she must have slept on her mattress and therefore, by
mere presence of the appellants in the evening in front of the shop of the
deceased, no circumstantial evidence is created against them relating to the
factum of last seen.

23.  Second circumstance shown by the prosecution is that the appellant
Ganesh.admitted his guilt under Section 27 of the Evidence Act and a memo,
Ex.P/9 was recorded. Thereafier, one axe was recovered from the appellant
Ganesh and a memo, Ex.P/11 was recorded.. Similarly, clothings of the
appellant Ganesh were seized with amemo, Ex.P/12, However, no human
blood was found either on the clothings or on axe and therefore, seizure of
axe as well as clothings is not a material evidence against the appellants. The
confession given by the appellants under Section 27 of the Evidence Act is to
be considered for a limited purpose, relating to a new fact arising during
investigation and therefore, a very little portion of that confession is admissible
under Section 27 of the Evidence Act, whereas remaining portion is inadmissible
under Section 24 of the Evidence Act. Under such circumstances, only that
portion can be accepted that the appellant Ganesh threw an axe in a gutter.
However, according to the FSLreport, Ex.P/27, no human blood was found
on the clothings of the appellant Ganesh as well as on the axe recovered from
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him and therefore, confession under Section 27 of the Evidence Act given by
the appellant Ganesh has no evidentiary value and it cannot be considered as
a circumstance against the appellant. ‘

24.  The learned Deputy Advocate General has also submitted that in the
vaginal swab of the prosecutrix and on her underwear, Forensic Science
Laboratory found semen particles and sperms on them and it is a circumstance
against the appellants. The Forensic Science Laboratory did not mention that
the semen and sperm particles found on the underwear and vaginal swab
slides of the deceased were.of the appellants and therefore, by presence of
such semen spots and sperms, it.cannot be said that those were of the
appellants. Forensic Science Laboratory in its report, Ex.P/27 found that the
spots found on articles H-1, H-2 and J-1 were not sufficient for serum
examination but, it is no where made clear that as to why serum was not
prepared from the spots found on Articles - Ii.e. slide of vaginal swab of the
deceased. Similarly, the serum slides of the appellants 'F* and 'G' were also
available with the Forensic Science Laboratory and these 3 articles were
sufficient for preparation of serum relating to semen and sperms. It is no
where clear as to why the serum of article - 'T' and articles 'F' and 'G’ was not
prepared and compared. Under such circumstances, the proseéuti"on failed
to prove that in the vaginal swab of the prosecutrlx semen or sperms of the
appellants were found.

25, Also, if the memo under Section 27 of the Evidence Act recorded by
the appellants is considered as 2 whole then, it would be apparerit that there
was an admission that Ramji committed rape with the prosecutrix while she
was sleeping and when the appellant Ganesh demanded for cohabijtation then,
due to her refusal, she was killed and therefore, there was no evidence that
the appellant Ganesh did any intercourse with the prosecutrix therefore, atleast
the semen sample of the appellant Ramji could be compared from the semen
obtamed from the vaglnal swab of the deceased prosecutrix.

26.  Thelearned DeputyAdvocate General has tried to submit that strong-
motive was there against the appellants that they committed rape and killed
the deceased. However, the prosecution utterly failed to prove the motive of:
the crime. Itis established from the evidence of Dhaniram and Roop:Singh
that Ganesh was real brother-in-law of the deceased who was also ousted by -
his father and therefore initially, he was residing in the same locality alongwith
his wife, in which the prosecutrix was residing. Thereafter, he shifted his
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residence to his father's house, situated in the same village in another locality
and therefore, the appellants had cordial relations with the deceased
prosecutrix. There was no dispute relating to any property between the
decéased prosecutrix and the appellants otherwise, they would not have been
permitted to reside in the house of the deceased. Again if a motive is gathered
from the overt-act of the appellants that when the prosecutrix refused to have
relations with the appellant Ganesh, she was killed but, as discussed above, if
shie was not ready to have cohabitation with the appellants then, there was no
reason for her to permit the appellants to stay in the house for the entire night
when the appellant Ganesh has his own house in the  same village. Under
such circumstances, no motive has been proved by the prosecution against
the appellants to kill the deceased.

27. On the basis of the aforesaid discussion, if the entire circumstantial
evidence adduced by the prosecution is considered then, chain of circumstantial
evidence is broken. It is not complete and therefore, no conclusion of the
crime can be obtained by the circumstantial evidence. In this connection, the
judgment passeéd by Hon'ble the Apex Court in case of "Majenderan
Langeswafcin Vs. State (NCT of Delhi) and another” [(2013) 7 SCC 192]
may be petused, in which it is laid that while dealing with the conviction based
on circumstantial evidence, circumstances from which conclusion of guilt is to
be drawn should inthe firstinstance be fully established, and all the facts so
established should also be consistent with only one hypothesis i.e. guilt of
accused. Onus lies on prosecution to prove that chain of event is complete
and not to leave any doubt in the mind of the Court. In the light of aforesaid
judgment, if évidence of the present case is considered then, the prosecution
has fdiled to prove a complete chain of circumstantial evidence. It is not
proved beyond doubt that the appellants were the persons, who committed
rape upon the deceased prosecutrix and killed her. Under such circumstances,

the benefit of doubt is to be given to the appellants and they could not be
convicted either for offence punishable under Section 376 or 302 of IPC.,

Under such circumstances, the appellants cannot be sentenced. The reference
sent by the learned Additional Sessions Judge cannot be accepted. The
conviction as well.as the sentence directed by the trial Court for offence
pumshable under Sections 302/34,.376 (2) (g) of IPC cannot be sustained.

Consequently, the appeal filed by the appellants is hereby allowed. Their
conviction as well as sentence for offence punishable under Section 302/34,:
37§ (2) (g) of IPC are hereby set aside. The appellants are acquitted from all
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the charges appended against them.

28.  Theappellantsare in jail and therefore, office is ditected to issue release
warrants, so that they shall be set free without any delay.

29.  Copy of the judgment be sent to the trial Court alongwith its record
for information and compliance. S

- : . Order qcco‘rdi'ngljz.

LL:R. [2014] M.P., 2466
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice J.K. Maheshwari
M.Cr.C. No. 8446/2011 (Indore) decided on 19 July, 2013

QURESHIA BI ...Applicant
Vs, : T
ABDUL HAMEED ...Non-applicant

‘ A. Criminal Procedure Code, 1973 (2 of 1974), Sections 125
fo 128, Muslim Women (Protection of Rights on Divorce) Act (25 of 198 6),
Section 3 - On an application filed u/s 125, Cr.P.C. maintenance Rs. 125/-
was awarded to the applicant wife on 15.10.1985 - Applicant filed an
application w/s 127 of Cr.P.C. on 12.01.2007 for alteration of the allowance,
which was held as not maintainable by courts below - Held - Since wife is
residing separately with a justifiable cause from her husband, looking to
the status of the husband who is now living with the second wife and earning
more than Rs. 10,000/~ per month - Rs. 2,000/- as amount of maintenance
would be payable from the date of the order passed by the trial court -,
Petition stands allowed. (Paras18 & 19)
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T FRATH YT BT ACLAINO %, 125 /— FAE FBAT T — 12.01.2007 Ht
AdeE 3w wREdT g TUH. B oarr 127 B @t ardET wedT
feam, fordt Freret ~marer gror atwofa & am mar — sffEiRa - g
ool ~EIfa $RT @ awd ofy /@ e @ 7@ 2, vEd Ry @) Refy
B dWd 8Y, o A9 €Ul U @ Wi vw <w @ el w 10,000/ — gfy

ae ¥ aftre affa #w w1 @ — AvLay @ @Y @ T 2,000/ ="

frarer = g | ) T sy @Y i @ 2w w7 — et

£



L ¥

LL.R.[2014]M.P. Qureshia Bi Vs. Abdul Hameed 2467

YR,

B. Criminal Procedure Code, 1973 (2 of 1974), Sections 125
to 128, Muslim Women (Protection of Rights on Divorce) Act (25 of 1986),
Section 3 - Applicability of Provision - Law discussed. (Paras 15 & 16)

. gvs giFgr wiaar, 1973 (1974 &7 2), grerd 125 @ 128,
IRam & (e R8s gv Jffrere wvervr) F&a9 (1966 T 25), &TeT
3 — 9yFy @t gyiogar — fafr 4Y fad=a=r @ T

Cases referred :

2002(2) MPLJ 340, (2001) 7 SCC 740, (2007) 6 SCC 785, (2010)
1 SCC 666, 1999 (2) MPLJ 64, 1994 MPLJ 583, AIR 1979 SC 362, 1980
SC 1730, AIR 1985 SC 945, 1994 MPLJ 583, 1999(2) MPLJ 64, 2002(2)
MPLJ 340.

Abhishek Malviya, for the applicant.
Yashpal Rathore, for the non-applicant.

ORDER

" JK MAHESHWARI, J. :- Invokmg the jurisdiction under Section 482
of Cr.P.C. and challenging the orders passed by the revisional court dated
9.2.2011 upholding the order of the trial Court dated 6/10/2009, rejecting
the application filed by the applicant under Section 127 of Cr.P.C. as not
maintainable on commencement of Muslim Women (Protection of Rights on
Divorce) Act, 1986, the applicant has preferred this petition.

2. The facts leading to file the present petition are that the applicant and
the non-applicant belong to Muslim caste and married according to the Muslim -
religion. The applicant divorced by the non-applicant-husband on 15.10.1986,
thereafter competent court passed the judgment dated 11.5.1997 decreeing
the suit of divorce. On filing an application under Section 125 of Cr.P.C. by
the applicant, an amount of maintenance Rs.125/- monthly was awarded as
per order dated 15.10.1985 passed in Criminal Miscellaneous Case No.10/83
by Judicial Magistrate First Class, Indore. After lapse of more than two
decades, the applicant filed an application under Section 127 of Cr.P.C. on
12.1.2007 seeking alteration in the monthly allowance on the ground that
husband has re-married, however, maintenance awarded about 27 years back
is inappropriate to meet out the present expenses due to rise in prices. Thus,
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looking to his present earning more than Rs.10,000/- per month, enhanced
maintenance of Rs.3000/- maybe directed to pay to the applicant.

3. The non-applicant has raised an objection regarding mamtamablhty of
the said application in reply, inter-alia conterided that the applicant is the
divorced woman as admitted by her; in Miscellaneous Criminal Case No.55/04
which was rejected on account of non-production of the evidence. Thus, after
commencement of the said Act application filed by applicant under Section
127 of Cr.P.C. is not maintainable.

4. The Trial Court relying upon the judgment of this Court in the ca.se of

Munni @ Mubarik vs. Shahbaz Khan reported i in 2002 2) MPLJ 340
recorded a finding that the application filed by the’ petmoner under Section
127 of Cr.P.C. is not maintainable, the said order has been upheld by the
revisional court in toto, however the present petition has been filed.

5. Learned counsel appearing on behalf of the applicant submits that the
orders passed by the two courts below is unsustainable in law. It is his

contention that even after commencement of the Muslim Women, (Protection
of Rights on Divorce) Act, 1986 (hereinafter it be referred as 'the Act of
1986"), the applicability of the provisions of Section 125 to 128 of Cr.P.C. is
not ousted. To bolster his submission, reliance has been placed on the judgment
of Apex Court in the case of Danial Larifz‘ and Another vs. Union of India,

(2001) 7 SCC 740; Igbal Bano vs State of U.P. and another, (2007) 6

SCC 785; and Shabana Bano vs Imran Khan, (2010) 1 SCC 666. In view
of the said pronouncements, it is submitted that the order passed by the Trial
Court and the revisional court may be set aside and looking to the earning of
the respondent and his status, adequate amount of maintenance may be awarded
by this Court allowing this petition.

6. Per contra, learned counsel representing non-applicant’ submits that
this Court in the case of Munni @ Mubarik (supra) has considered the
judgment of Danial Latifi (supra) and held that the divorced Muslim wife can
take recourse only under Section 3(1)(2) of the Act of 1986. However the
judgment of the co-ordinate bench of this Court is binding on this Court
therefore interference is not warranted, hence, this pctmon may be dlsmlssed
upholding the orders of the Courts below.

7. After hearmg leamed counse] for the parties and looking | to language
of Section 3 of the Act of 1986, it starts with the non-obstante clause, in

Fr
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addition to the provisions of grant of maintenance in‘any other law the divorced
Muslim woman is held entitled a "reasonable and fair provision" and
"maintenance" to her forthe Iddat period or till her re-marriage. The divorced
Mauslim woman is having right to move an application in this regard under
Section 3(2) of the Act of 1986 and the Magistrate if satisfies may pass an
order for grant of maintenance against her husband having sufficient means
and has failed or neglected to make or pay within the Iddat period reasonable
and fair provision and maintenance for her and the children. As per section
(4), itis clear that till her re-marriage the amount of maintenance may be
determined as per the standard of life enjoyed by her during her marriage and
the means of such husband and relatives and also in proportion it which they
would inherit the property. As per Section 5 if on the date of first hearing of
the application filed under sub-section (2) of Section 3 of the Act.of 1986 by
divorce muslim woman and upon.issuance of the notice of the said application,
on the date of first hiearing a divorced muslim woman and her former husband
may declare, by affidavit or any other declaration in writing in such form as
may be prescrlbed either jointly or separately, that they would be governed
by the provisions of Section 125 to 128 of the Code of Criminal Procedure,

1973 or under the Act of 1986, and on filing such affidavit or declaration in
the court hearing the apphcatwn, the Magistrate is requlred to decide the
application accordmgly As per Section 7 of the Act, it is clear that if an
application has been filed by a divorced muslim woman under Section 125 or
127 of Cr.P.C,, is pendmg on commencement of the Act of 1986, then
notw1thstand1ng anythmg contained under the provisions of the Code of
Cr1m1nal Procedure subJect to prov151ons of Section 5 of the said Act, it may
be dlsposed of by the such Magistrate as per the provisions of the Act of
1986

8.+ ..« Learned.Court below has relied upon the judgment.of this Court in
the case of Munni.alias Murabak Begum (supra) wherein another judgment
of this Court in the case of Julekha Bi Vs. Mohamad Fazal, 1999 (2) MPLJ
64 was relied upon. In the said case of Julekha Bi (supra), the judgment of
this Court in the case of Abdul Rashid (Dr.) Vs. Mst. Farida, 1994 MPL.J
583 was relied upon. In the said three judgments, this Court has held that
application under:Section 125 of Cr.P.C., is not maintainable by a divorced
muslim woman. It has further been held that after commencement of the said
Act thé divorced muslim wifeexcluded from the inclusive definition of wife
given in Explanation-b of Section 125(1) of Cr.P.C. It has also-been-held that



2470 Qureshia Bi Vs. Abdul Hameed LL.R.[2014]M.P.

if an application under Section 125 of Cr.P.C. is pending on the date of
commencement of the Act, then such application may be dealt with as per the
provisions of the Act, otherwise application under Section 125 of Cr.P.C.
cannot be maintained by a divorced muslim wife. It has further been held that
the divorced muslim wife is entitled to claim maintenance under the provisions
of said Act, up to Iddat period only and not thereafter. Thus, to find out the
binding effect of the said judgments of this Court in the context of the provisions
contained under the Act of 1986, and the Cr.P.C. interpreted by various
judgments of Hon'ble the Apex Court on the issue of maintainability of such
application and to grant maintenance to a divorced Muslim wife even after
lddat period may be seen in the context of Article 141 of Constitution of
India. It is further required to be seen that after the judgments of Flon'ble the
Apex Court in Danial Latifi, Igbal Bano and Shabana Bano (supra), the
said three judgments of this Court is binding on this Court, and subordinate-
courts.

9. The question as to whether Section 125 of Cr.PC, applies to divorced
muslim wife, was concluded by two decisions of the Hon'ble Apex Court,
those are Bai Tahira V. Ali Hussain Fidaalli Chorthia, AIR 1979 SC 362
and Fuzlunbi V. K. Khadar Vali, AIR 1980 SC 1730. In the said decisions
the Apex Court held that a divorced muslim wife is entitled to maintain
application under Section 125 of Cr.P.C. and further held that the amount of
Mahr is different than the maintenance. But, later on two Judges Bench of
Hon'ble the Apex Court were not inclined to accept the said view and were of
the opinion that those cases are not correctly decided, therefore, a reference
was made to the larger Bench in the case of Mohd. Ahmed Khan Vs. Shah
Bano Begum and others, AIR 1985 SC. 945 which was decided by the
Constitutional Bench consists with five Judges upholding the ratio of the said
two judgments. In the said case the Supreme Court held that a divorced muslim
wife so long as she had not remarried, is a wife for the purpose of Section 125
of Cr.P.C. and a statutory right to claim maintenance is available to her, The
said provisions remain unaffected by the Personal Law applicable, because it
is a secular provision. The Apéx Court further held that Section 125 deals
with the cases in which a person who possessed of sufficient means neglects
or refuges to maintain his wife who is unable to maintain herself, Muslim
Personal Law do not limit the liability of the husband to provide for maintenance
of the divorced wife even after the period of Iddat. It has been held'that
‘Muslim husband, according to Personal Law, is under an obligation to provide
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maintenance beyond the period of Iddat to his divorced wife who'is unable to
maintain herself. The Court referring Holy Quran, a Sacred book of Islam -
and referring Ayat and Suras No.241, 242 and further referring commentaries
of various writers of Mohammedan Law on the said issue concluded that
Ayat of the Quran leaves no doubt for a muslim husband to make a provision
for or to provide maintenance to the divorced wife till she remarry. The Court
has further held that "dawar" "Mahr" is payable at the time of dissolution of
marriage cannot justify that it is payable "on divorced" to wife. Referring the
provisions of Section 127(3)(b) of the Code, held that if Mahr is an amount
which the wife 1s entitled to receive from the husband, in consideration of the
marriage that is very opposite amount being payable in consideration of divorce.
Divorce dissolves the marriage, therefore, no amount which is payable in
consideration of the marriage can possibly be described as an amount payable
in consideration of divorce. The alternative premise that Mahr is an obligation
imposed upon the husband as a mark of respect for the wife, is wholly
detrimental to the stance that it is an amount payable to the wife on divorce. A
man may marry a woman for love, looks, learning or nothing at all and he may
settle a sum upon her as a mark of respect for her. But, he does not divorce
her as a mark of respect. Therefore, a sum payable to the wife out of respect
cannot be a sum payable 'on divorce'. Thus upholding the validity of the
judgment of Bai Tahira and Fuzlunbi (supra), held that that a divorce muslim
wife is entitled to apply for maintenance under Section 125 and that Mahr is
not a sum which under the Muslim Personal Law is payable on divorce. In the
said judgment the Court recommended the form of uniform Civil Code
throughout the territory of India and finally concluded that divorce muslim
wife is entitled for maintenance other than Mahr till she remamage, 1f residing
separately with a justifiable reason.

10.  Thereafter Parliament has enacted the law known as Muslim Women
(Protection of Rights on Divorce) Act, 1986 to protect the rights of muslim
women who have been divorced and obtained divorced from their husband
to provide for matters connected therewith or incidental thereto. The said Act
came into existence on 19th May, 1986 wherein various provisions have been
made to the divorced muslim wife notwithstanding the provisions made in any
other law which are in force. Viries (sic: Vires) of the said Act in' the context of
the judgment of Apex Court in the case of Shah Bano Begum (supra) and
further referring inconsistency with the provisions under Section 125 of the
Code of Criminal Procedure and also challenging the constitutional validity, in
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the context of Articles 14 and 21 of the Constitution of India, was challenged
before the Hon,ble Apex Court in the case of Darnial Latifi and another
(supra). The Supreme Court in the said judgment laid down the law as under:

In interpreting the provisions where matrimonial relationship is
involved the social conditions prevalent in society have to be
considered. In Indian society whether they belong to the
majority or the minority group, what is apparent is that there
exists a great disparity in the matter of economic resourcefulness
between a man and 2a woman. Indian society is male dominated,
both economically and socially and women are assigned,

invariably, a dependent role, irrespective of the class of soctety
to which she belongs. A woman on her marriage very often,

though highly educated, gives up all her other avocations and
entirely devolves herselfto the welfare of the family, in particular
she shares with her husband, her emotions, sentiments, mind
and body, and her investment in the marriage is her entire life-
a sacramental sacrifice of her individual self and is far too
enormous to be measured in terms of money. When a
relationship of this nature breaks up, there can be no answer
to the question as to how a woman can be compensated so far
as emotional fracturé or loss of investment is concerned. Itis a
small solace to say that such a woman should be compensated
in terms of money towards her livelihood and such a relief
which partakes basic human rights to secure gender and social
justice is universally recognised by persons belonging to all
religions and it is difficult to perceive that Muslim Law intends
to provide a different kind of responsibility by passing on the
same to those unconnected with the matrimonial life such as
the heirs who were likely to inherit the property from her or
the Wakf Boards. Such an approach appears to be a kind of
distortion of the social facts. Solutions to such societal problems
of universal magnitude pertaining to horizons of basic human
rights, culture, dignity and decency of life and dictates of
necessity in the pursuit of social justice should be invariably
left to be decided on considerations other than religion or
religious faith or beliefs or national, sectarian, racial or
communal constraints.
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The purpose of the Muslim Women (Protection of Rights on
Divorce) Act, 1986 appears to be to allow the Muslim husband
to retain his freedom of avoiding payment of maintenance to
his erstwhile wife after divorce and the period of Iddat.
However, a careful reading of the provisions of the Act would
indicate that a divorced woman is entitled to a reasonable and
fair provision for maintenance. Parliament seems to intend that
the divorced woman gets sufficient means of livelihood after
the divorce and, therefore, the word "provision” indicates that
something is provided in advance for meeting some needs. In
other words, at the time of divorce the Muslim husband is
required to contemplate the future needs and make preparatory
arrangements in advance for meeting those needs. Reasonable
and fair provision may include provision for her residence, her
food, her clothes, and other articles. The contention that the
expression "within" in Section 3(1){a) should be read as "during"
or "for' cannot be accepted because words cannot be
construed contrary to their meaning as the word "within" would
mean "on or before", "not beyond” and, therefore, it was held
that the Act would mean that on or before the expiration of
the iddat period, the husband is bound to make and pay
maintenance to the wife and if he fails to do so then the wife is
entitled to recover it by filing an application before the
Magistrate as provided in Section 13(3) but nowhere has
Parliament provided that reasonable and fair provision and
maintenance is limited only for the iddat period and not beyond
it. It would extend to the whole life of the divorced wife unless
she gets married for a second time.

The important section in the Act is Section 3 which provides
that a divorced woman is entitled to obtain from her former
husband "maintenance", "provision" and "mahr" and to recover

from his possession her wedding presents and dowry and,

authorizes the Magistrate to order payment or restoration of
these sums or properties. The crux of the matter is that the
divorced woman shall be entitled to a reasonable and fair
provision and maintenance to be made and paid to her within

* the iddat period by her former husband. The wording of Section
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3 of the Act appear to indicate that the husband has two
separate and distinct obligations; (1) to make a "reasonable
and fair provision" for his divorced wife, and (2) to provide
"maintenance" for her. The emphasis of this section is not on
the nature or duration of any such "provision" or "maintenance",
but on the time by which an arrangement for payment of
provision and maintenance should be concluded, namely,
"within the iddat period". If the provisions are so read, the Act

would exclude from liability for post-iddat period maintenance

to a man who has already discharged his obligation of both
"reasonable and fair provision” and "maintenance” by paying
these amounts in a lump sum to his wife., in addition to having
paid his wife's mahr and restored her dowry as per Section
3(1)(c)and 3(1)(d) of the Act. -

The precise point that arose for consideration in Shah Bano
Case was that the husband had not made a "reasonable and
fair provision" for his divorced wife even if he had paid the
amount agreed as mahr half a century earlier and provided
iddat maintenance and he was, therefore, ordered to pay a
specified sum monthly to her under Section 125, Cr.P.C. This
position was available to Parliament on the date it enacted the
law but even so, the provisions enacted under the Actare "a
reasonable and fair provision and maintenance to be made
and paid" as provided under Section 3(1)(a) of the Act and
these expressions cover different things, firstly, by the use of
two different verbs - "to be made and paid to her within the
iddat period, it is clear that a fair and reasonable provision is
to be made while maintenance is to be paid, secondly, Section
4 of the Act, which empowers the Magistrate to issue an order
for payment of maintenance to the divorced woman against
various to her relatives, contains no reference to "provision".
Obviously, the right to have, "a fairand reasonable provisien"
in her favour is a right enforceable only against the woman's
former husband, and in addition to what he is obliged to pay
as "maintenance". '

A comparison of Sections 3(1)(a) and 3(3) with Section 125, .
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Cr.P.C. will make it clear that requirements provided in Section
125 and the purpose, object and scope thereof being to
prevent vagrancy by compelling those who can do so to
support those who are unable to support themselves and who
have a normal and legitimate claim to support are satisfied. If
that is so, the argument of the petitioners that a different scheme
being provided under the Act which is equally or more beneficial
on the interpretation placed by the Supreme Court herein than
the one provided-under the Code of Criminal Procedure
deprives them of their right, loses its significance.

Even under the Act, the provisions of Section 125, Cr.P.C.
would still be attracted and even otherwise, the Magistrate
has been conferred with the power to make appropriate
provision for maintenance and, therefore, what could be earlier
granted by a Magistrate under Section 125 Cr.P.C. would now
be granted under the very Act itself. This being the position,
the Act cannot be held to be unconstitutional.

As onthe date the Act came into force the law applicable to
Muslim divorced women was as declared by this Court in Shah
Bano case, so to find out the personal law of Muslims with
regard to divorced women's rights, the starting point should
be Shah Bano case and not the original text or any other
material -all the more so when varying versions as to the
authenticity of the source are shown to exist. That declaration
was made after considering The Holy Quran, and other
commentaries or other texts. When a Constitutional Bench of
this Court analysed Suras 241-42 of Chapter Il of The Holy
Quran and other relevant textual material, it is not open to the
Court to now to re-examine that position and delve into a
research another conclusion.

11.  Inview of forgoing, the "Court has held that the provisions of the Act
of 1986 is not inconsistent with the provisions of Section 125 of Cr.P.C. and
held that even after commencement of the Act of 1986 the provisions of Section
125°of Cr.P.C. would still be attracted. The Magistrate has conferred the
power to make appropriate provisions of maintenance which could be earlier
granted by the Magistrate under Section 125 of Cr.P.C. continues, even under
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the Act of 1986 to a divorced muslime wife. It has also been held that the law
laid down in the case of Shah Bano Begum (supra) relying upon the Ayat and
Suras of Holy Quran, makes it clear that even under Muslim Personal Law
the payment of maintenance to a wife is not limited up to the lddat period, it
may be paid even alter the period of Iddat till her remarriage. While interpreting
the word "within" the period of "Iddat" as specified under Section 3(1 )(a) of
the Act, held it would be "during" or "for" cannot be accepted, meaning thereby
of the word is "within" or "on or before" and not "beyond". Thus, even after
expiry of the period of Iddat, the husband is bound to pay the maintenance to
wife if he fails to do so then the wife is entitled to gets an order it as per
Section 3(3) of the Act of 1986. Thus, it is clear that the payment of
maintenance to a wife is not limited up to the Iddat period but payable thereafter
- also till the divorced muslim wife remarry. The said judgments of the Hon'ble
Apex Court have been considered in the case of Igbal Bano (supra) and laid
down the Iaw as under:

"3. The Learned Magistrate held that there was no
material to substantiate the plea of divorce and accordingly
- maintenance was granted. Order was challenged by filing a
revision before the learned Additional Sessions Judge. Stand .
of the respondent was that after enactment of the Muslim
Women (Protection of Rights on Divorce) Act, 1986 (in short
“the Act"), petition under Section 125 Cr.P.C. was not
maintainable. It was also stated that not only in the reply to the
notice, was there mention about the utterance of the words
"talaq" "talaq" "talaq", there was mention in the written
statement also, amounting to divorce. Learned Additional
District and Sessions Judge accepted the plea. He held that
after the enactment of the Act, petition by any married muslim
woman under Section 125 Cr.PC is not maintainable. Such
woman can claim maintenance under the Act and not under
Cr.PC. It was further held that mention was made in the written
statement about the divorce purportedly 30 years back and
the mentioning about this fact in law amounted to divorce.
Accordingly, order of the learned Magistrate was set aside.
The High Court dismissed the writ petition summarily and
observed as follows;
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"Heard learned counsel for the revisionist.

The learned Additional District and Sessions Judge has
committed no illegality in modifying the order passed by the
Magistrate in declining the maintenance after the date of
divorce".

The view expressed by the First Revisional Court that
no Muslim woman can maintain a petition under Section 125
Cr.PC is clearly unsustainable. The Mustim Woman (Protection
of Rights on Divorced) Act, 1986 only applies to divorced
woman and not a woman who is not divorced. Further more,
proceedings under Section 125 Cr.PC are civil in nature. Even
ifthe Court noticed that there was a divorced muslim woman
who had been an application under Section 125 Cr.P.C., it
was open to the Court to treat the same as a petition under
the 1986 Act considering the beneficial nature of the legislation,
especially since proceedings under Section 125 Cr.P.C. and
claims made under the Muslim Women Act are tried by the
same Court.

6. The dismissal of the revision petition by the High Court
in the manner done is clearly unsustainable. The absence of
these reasons has rendered the High Courts order
unsustainable.

12.  Inthe aforesaid, the Apex Court has expressed the view that Muslim
Women can maintain a petition under Section 125 of Cr.P.C. The Act of
1986 applies to the divorced women and not to a woman who is not divorced.
The proceedings under Section 125 of Cr.P.C. are civil in nature. In case the
Court noticed that an application has been made by divorced muslim woman
under Section 125 of Cr.P.C., it is open to the Court to treat the same with
the petition under the provisions of the Act and decide it protecting the rights
of such muslim woman.

13.  Thereafter the Apex Court in the case of Shabana Bano (supra) has
further considered the judgment of Dawnial Latifi (supra) and Igbal Bano
(supra) and held that the learned Single Judge was wholly confused with regard
to different provisions of Muslim Act and the Family Courts Act and Cr.P.C.
and was wholly unjustified to reject the application filed by the petitioner.
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14.  Inview of the discussions made herein above, it is clear that after
commencement of the Muslim Women (Protection of Rights on Divorce) Act,
1986 the applicability of Section 125 to 128 of Cr.P.C, isnot excluded. [t is
the option to the parties to take recourse under Section.125 to 128 of Cr.P.C.
even on filing an application under Section 3(2) of the Act of 1986. Bare
reading of Section 5 of the Act of 1986, if the Muslim divorced woman or
husband, as the case may be, on notice on the first date of hearing opted to
take recourse or want to proceed under Sections 125 to 128 of Cr.P.C. then
the Court cannot restrict them from the said recourse, and can not direct them
to take recourse only under the provisions of the Muslim Women (Protection
of Rights on Divorce) Act, 1986. In addition to the aforesaid while upholding

the validity of the said Act by the constitutional Bench judgment of this Court.

in the case of Danial Latifi (supra) the provisions of Section 125 of Cr.P.C.
has been compared with towards the reasonableness of the provisions of the
said Act and concluded as under:

i) A muslim husband is liable to make reasonable and
fair provision for the future of the divorced wife, which
obviously includes her maintenance as well. Such a
reasonable and fair provision extending beyond the
iddat period must be made by the husband within the
iddat period in terms of Section 3(1 )(a) of the Act.

i) Liability of a Muslim husband to his divorced wife
arising under Section 3(1)(a) of the Act to pay
mai'ntena.nce is not confined to the iddat period.

iif) A divorced muslim woman who has not remarried and
who is not able to maintain herself after the iddat period
can proceed as provided under Section 4 of the Act
against her relatives who are liable to maintain her in
proportion to the properties which they inherit on her
death according to Muslim Law from such divorced
woman including her children and parents, If any of
the relatives, being unable to pay maintenance, the
Magistrate may direct the State Wakf Board
established under the Act to pay such maintenance.

iv)  The provisions of the Act do not offend Articles 14,
15 and 21 of the Constitution of India.
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15.  Itistobenoted that the law laid down in the judgment of Shah Bano
Begum (supra) by the Constitutional Bench of the Apex Court has been
approved while declaring the Act of 1986 as intra viries (sic: Vires). In the
case of Danial Latifi and another (supra) the Hon'ble Apex Court concluded
that under the Act of 1986 in Section 3(1)(a) words "reasonable and fair
provision" and "maintenance” are having two distinct areas and further referring
Section 4 thereof held that to make a "reasonable and fair provision" is different
than "maintenance" awardable to divorced muslim wife by a husband. Section
4 further offers a reasonable provision for maintaining a divorced muslim wife
by the family members or by the Wakf Board as the case may be, in the
circumstances prevalent so. The ratio of the said two decisions have been
reiterated in the case of Igbal Bano & Shabana Bano (supra) by the Supreme
Court as mentioned herein above. Thus, to conclude as per the said precedent
and in the light of the codified provisions of the Act of 1986, it is to be held
that the application filed by a divorced muslim woman under Section 3(2) of
the Act would not debar her to take recourse of Section 125 to 128 of Cr.P.C.
which is a secular provisions irrespective to religion or cast (sic:caste). In

case the application has been filed by a divorced muslim woman under Section
3(2) of the Act and on issuance of the notice to the husband, on such application
on the first date of hearing, as per declaration or affidavit in writing it be
decided accordingly, by the Magistrate. This confers that on submitting an
application, the Magistrate shall proceed according to the option of either
party. The transitional provision made in Section 7 do not affect the provision
of Section 5 of the Act because the transitional provision is only deal the
contingency regarding pendency of the application under Section 125 of
Cr.P.C. on the date of commencement of the Act subject to Sectlon 5 of the
Act of 1986.

16.  Inview of forgoing discussion and looking to the facts of the present
case, it is apparent that the applicant has filed an application under Section
127 of Cr.P.C. seeking alteration of the allowance awarded to her by the trial
Court about two decades before on an application under Section 125 of
Cr.P.C. It is not brought on record that after service of notice, husband has
submitted any option or declaration to opt the provisions of the Act of 1986.
In such circumstances, the wife herself opted to proceed as per Section 125
to 128 of Cr.P.C, however, the Court cannot direct that such application is
not maintainable in view of commencement of the provisions of the Muslim
Women (Protection of Rights on Divorce) Act, 1986.
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17.  Inview of analytical detail discussions made herein above referring
various provisions of the Act of 1986, which are considered in various
judgments of the Hon'ble Apex Court, including the two Constitutional Bench
judgments, referred herein above, this Court is bound by the ratio laid down
in the said judgments of the Apex Court. As per Article 141 of the Constitution
of India law declared by the Supreme Court is binding on all courts. It includes
the High Courts and subordinate courts. However, the judgments of this Court
in the cases of Abdul Rashid (Dr,) Vs. Mst. Farida, 1994 MPLJ 583, Julekha
Bi Vs. Mohammad Fazal, 1999 (2) MPLJ 64, Munni alias Mubarik Vs,
Shahbaz Khan, reported in 2002(2) MPLJ 340 are hereby ignored. However,
the findings and the orders passed by the trial court and revisional court relying
upon the judgments of this Court holding that the application under section
127 filed by the applicant is not maintainable, are hereby set aside.

18.  Looking to the facts of the present case wherein an amount of Rs. 125/~
towards maintenance has been awarded to the applicant/wife by the Judicial
Magistrate First Class as per order.dated 15/10/1985 on an application under
Section 125 of Cr.P.C. the application under Section 127 of Cr.P.C. has been
filed by the wife on 12/1/2007 which is held as not maintenable by the trial
Court. Thus, after two and half decades if the application for alteration of the
allowance is relegated for decision of the trial Court, it would again take some
time for decision, which would not be justifiable for a divorced wife who is
waiting for alteration of amount from about half of her life span. Thus, in my
considered opinion the amount of maintenance can be quantified by this Court
in the facts and circumstances of the case.

19.  Itisseen from the record that the applicant/wife is residing separately
after the decree of divorce granted by the Court. The husband has remarried
and enjoying his life with the second wife. As per the averments of the
application filed in the year 2007, he was earning more than Rs.10,000/- per
month, therefore, the demand of Rs.3,000/- has been prayed for, however, in
the considered opinion of this Court, the wife is residing separately with a
justifiable cause from her former husband and in the facts and circumstances
of the case looking to the status of the husband who is now living with the
second wife an amount of Rs.2,000/- for maintenance deserves to be awarded
to the applicant/wife. In the facts and circumstances of the present case, it is
directed that the said amount of maintenance would be payable from the date
of the order passed by the trial Court.



LL.R.[2014]M.P. Babulal Vs. State of MLP. 2481

20.  Resultantly, this petition filed by the applicant wife stands allowed.
The order dated 6.10.2009 passed by the trial Court as well as the revisional
court dated 9.2.2011 are hereby set aside. The applicant is held entitled to
receive an amount of Rs.2000/- per month towards maintenance from the
date of the order passed by the Trial Court. The applicant would also be
entitled for the cost which is quantified as Rs.3000/-.

Petition allowed.

‘ LL.R. [2014] M.P., 2481
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice J.K. Maheshwari
M.Cr.C. No. 3627/2013 (Indore) decided on 1 August, 2013

BABULAL & ors. . ...Applicants
Vs. ) .
STATE OF M.P. ...Non-applicant

Criminal Procedure Code, 1973 (2 of 1974), Section 167(2),
Proviso (a)(ii) - Petitioner was arrested on 18.02.2013 - Challan was
filed on 22.04.2013 - Prior to filing challan accused filed application
u/s 167(2) seeking benefit of the statutory bail - Trial court extended
the benefit - Order was set aside by Revisional Court - Held - After
exercising the right by moving the application seeking statutory bail,
if the challan is filed later, it would not affect the indefeasible right
accrues to the applicants to release them on bail - Even if the charge
sheet is filed prior to passing the order on such application - Impugned
order is set aside. ,(Para 11)
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2013 CRLJ 200,2013 CR.L.R. (MP) 382, (2012) 1 SCC(Cri) 311,
2001 AIR SCW 1500, (1994) 5 SCC 410, 1993 (2) MPIR 479.

Sanjay Sharma, for the applicants. )
Deepak Rawal, GA. & A.S. Sisodiya, P.L. for the respondent/State.

ORDER

J.K. MARESAWARL, J. :- Being aggrieved by the order dated

'30.04.2013 passed by the Il rd Additional Sessions J udge, Mhow in Criminal

Revision No. 367/2013 cancelling the bail granted to accused applicants No.
1 to 6, this petition has been preferred under Section 482 of Cr.P.C.

2. On perusal of the record, it is apparent that the FIR was lodged on
18.02.2013 , and the applicants were taken into custody on the same date,
but the challan has been filed on 22.04.2013 on 62nd day for the offences
under Section 399, 402 of the IPC and 25 of the Arms Act. It is also not in
dispute that the bail application was filed prior to filing of the challan on
22.04.2013, however, the trial Court extended benefit of Section 167(2)
proviso thereto. On filing the revision by State Government before the Sessions
Court, it was allowed and the order granting bail passed by the trial Court has
been set aside, cancelling the bail of the applicants. However, this petition has
been preferred.

3. Learned counsel for the applicants referring the provisions of Section
167(2) Cr.P.C. (Proviso (a)(ii)) contended that in the present case the said
offence relates to the sentence which may be extend to 10 years as prescribed.
In such case the challan ought to be filed within 60 days from the date of
arrest, otherwise the accused persons are entitled to seek liberty of statutory
bail as per law. The aforesaid issue has been considered by Hon'ble the Apex
Court by Three judges Bench in the case of Sayed Mohd. Ahmed Kazmi V.
State, GNCTD und ors. reported in 2013 CRIL.J.200. Reliance has also
been placed on the judgment of this Court in the case of Bazeer Khan @
Lalla Khan Vs. State of M.P. reported in 2013 Cr.L.R. (MP) 382, In view
of the aforesaid it is urged that the order passed by the Sessions Judge is
contrary to the law laid down by Hon'ble the Apex Court, and also by this
Court,

4, Shri Deepak Rawal, Govt. Advocate and Shri Sisodiya, Panel Lawyer
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appearing on behalf of the respondent/ State contends that the challan has
been filed prior to passing the order of bail on the application filed by the
accused persons, however, in such circumstances, the grant of bail under
section 167(2) of Cr.P.C. is not permissible. Reliance has been placed on the
judgment of Sadhvi Pragyna Singh Thakur Vs. State of Maharashtra
reported in (2012) 1 SCC (Cri) 311. In view of the foregoing, it is submitted
that the Sessions Court has not committed any error to cancel the bail granted
by the trial Court by setting aside the same.

5. After hearing learned counsel for both the parties and on careful reading
of section 167(2) of the Cr.P.C., it is clear that a person who is in custody
produced to the Magistrate whether he has or has not Jurisdiction to try the
case authorised to detain such accused as he thinks fit, by passing the orders
time to time, but the period of said order shall not exceed by 15 days. The
proviso (a) (ii) of Section 167 (2) as amended, makes it clear that in case
investigation do not relate to the offence punishable with death imprisonment
for life or imprisonment for a term up to 10 years, in other cases, if the
investigation has not completed within 60 days, then accused persons shall be
released on bail if he applies and prepared to furnish bail bond similar to the
provisions specified in Chapter-XXXIII of Cr.P.C.

6. In the said context and looking to the facts of the present case it is to
be decided that after filing the application to release the accused o bail and
prior to passing the order on such application if charge-sheet is filed then right
to get release the accused on bail under Section 167(2) (a) (i1) of the Cr.P.C.
is defeated or not:

7. The said issue has been considered by the Hon'ble the Apex court, by
a three Judges Bench in the case of Uday Mohanlal Acharya Vs. State of
Maharashtra [ 2001 AIR SCW 1500] and ruled out as thus:-

"Where after expiry of period of 60 days for filing challan the
accused filed an application for being released on bail and
was prepared to offer and furnish bail, however, the Magistrate
rejects application on erroneous interpretation about non-
application of Section 167(2) of Cr.P.C. , to case pertaining
to MPID Act of 1999 and accused approaches higher forum
and in meanwhile charge-sheet is filed, the indefeasible ri ght
of accused being released does not get extinguished by
subsequent filing of charge-sheet, The accused can be said to
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have availed of his right to be released on bail on date he filed
application for being released on bail and offers to furnish bail.
Such an accused, who thus is entitled to be released on bail in
enforcement of his indefeasible right will,however, have to be
produced before the Magistrate on a charge-sheet being filed
in accordance with Section 209 of Cr. P.C., and the Magistrate
must deal with him in the matter of remand to custody subject
to the provisions of the Code relating to bail and subject to the
provisions of cancellation of bail."

0. Acthree Judges Bench of the Apex Court in Syed Mohd.
Ahmed Kazmi (supra) has ruled that filing of the charge-sheet
during pendency of application for statutory bail does not affect
the right of the accused to bail under section 167(2) of Cr.P.C."

8. Recently,a three Judges Bench of Hon'ble the Apex Court has further
considered the said issue in the case of Sayed Mohd. Ahmed Kazmi (supra)
relying upon the constitutional bench judgment of the Supreme Court in the
case of Sanjay Dutt v. State through CBI [(1994) 5 SCC 410] and reiterated
the same proposition of law. The relevant paragraphs are reproduced as thus:-

"19. Insupport of his submissions, Mr. Pracha referred to
and relied upon a Three-Judge Bench decision of this Court in
Uday Mohanlal Acharya v. State of Maharashtra { (2001)
5 SCC 453: (AIR 2001 SC 1910: 2001 AIR SCW 1500)],
wherein while referring to the earlier decision of this Court in
the case of Sanjay Dutt v. State through CBI[(1994) 5 SCC
410 : (1994 AIR SCW 3857)], this Court interpreted the
expression "if not already availed of" to mean that the Magistrate
has to dispose of an application under Section 167 (2) forthwith
and on being satisfied that the accused had been in custody
for the specified period, that no charge-sheet had been filed
and that the accused was prepared to furnish bail, the Magistrate
is obliged to grant bail, even if after the filing of the application
by the accused a charge-sheet had been filed. Mr. Pracha
submitted that so long as an application was pending before a
charge-sheet had been filed after the expiry of the stipulated
period for filing of charge-sheet, the accused had an indefeasible
right to be released on statutory bail, as contemplated under
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the proviso to-Section 167(2) Cr.P.C. Mr. Pracha submitted
that the aforesaid decision was ad idem with the facts of the
instant case, wherein the Appellant's application for grant of
statutory bail was pending on the day when the Appellant's
custody was declared to be illegal by the Additional Sessions
Judge.

24.  Having carefully considered the submissions made on
behalf of the respective parties, the relevant provisions of law
and the decision cited, we are unable to accept the submissions
advanced on behalf of the State by the learned Additional
Solicitor General, Mr. Raval. There is no denying the fact that
on 17th July, 2012, when CR No.86 0£2012 was allowed by
the Additional Sessions Judge and the custody of the Appellant
was held to be illegal and an application under Section167(2)
Cr.P.C. was made on behalf of the Appellant for grant of
statutory bail which was listed for hearing, Instead of hearing
the application, the Chief Metropolitan Magistrate adjourned
the same till the next day when the Public Prosecutor filed an
application for extension of the period of custody and
investigation and on 20th July, 2012 extended the time of
investigation and the custody of the Appellant for a further
period of 90 days with retrospective effect from 2nd June
2012 . Not only is the retrospectivity of the order of the Chief
Metropolitan Magistrate untenable. It could not also defeat
the statutory right which had accrued to the Appellant on the
expiry of 90 days from the date when the Appellant was taken
into custody. Such right , as has been commented upon by this
Court in the case of Sanjay Dutt (supra) and the other cases
cited by the learned additional Solicitor General, could only
be distinguished once the charge-sheet had been filed in the
case and no application has been made prior thereto for grant
of statutory bail. It is well-established that if an accused does
not exercise his right to grant of statutory bail before the charge-
sheet is filed , he loses his right to such benefit once such charge-
sheet is filed and can , thereafter, only apply for regular bail."

9. In view of the forgoing law laid down by the judgments of Hon'ble the
Apex Court it is clear that after laps of the"period of 60 days in the offences
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where the punishment may extend to 10 years similar to this case, and if the
charge-sheet is not filed within 60 days, the right to get release the accused on
bail is available if he applies for the same. On submitting the application for
enforcement of the statutory bail to the accused, even if the charge-sheet is
filed later, but prior to passing the order by the Court, it would not defeat his
right of bail merely by filing charge-sheet after submitting bail application. This
Court in the case of Bazeer Khan (supra) has also reiterated the same
proposition of law relying upon the judgment of the Supreme Court in the
case of Sayed Mohd. Ahmad Kazmi (supra).

10.  Incaseof Sadhvi Pragyna Singh Thakur (supra) the facts remains that the

charge-shect was filed on 90th day itself. The other observation made in the said
judgment by the two Judges Bench of Hon'ble the Apex Court would not be binding in
the context of aformentioned two judgments of three Judges Bench. As per the Full
Bench of this Court in the case of Jabalpur Bus Operators Association, Jabalpur &
ors. Vs. State of Madhya Pradesh & Anr. reported in [1993 (2) MPJR 479] it is
clear that the prior or subsequent judgment of the larger Bench of the Apex Court
would prevail overto the judgmentof two Judge's benchand binding. It isto be further
observed here that while deciding the case of Sayed Mohd. Ahmed Kazmi (supra)
reffering the earlierjudgment of constitutional Bench in the case of Sanjay Dutt (supra),
Court observed that it is well established, if an accused does not exercise his right to
get statutory bail before filing the charge-sheet, he looses his rightto get such benefiton
filing the charge-sheet. Thus, ascontemplated under Sectlon 167(2) proviso (a)(ii)itis
clear that if the accused exercises his right for grant of statutoxybaﬂ priorto filing the
chrge-sheet the benefit to release him on bail is available even if the charge-sheet is
filed prior to passing the order on such application by the Court, butin case prior to
filing the charge-sheet ifthe application has not been filed torelease the accused on bail
then such right shall not be available and the accused may apply for regular bail which
may be considered as permerits of the case.

11.  Inview of the foregoing legal discussions and on going through the
facts of this case, it is clear that the applicants were taken into custody on
18.02.2013 itself for the offences under Sections 399 & 402 of IPC read
‘with Section 25 of the Arms Act . For the said offences the punishment , as
prescribed may be extended up to 10 years. Thus the challan ought to be filed
up to 19 th of April 2013 within the period of 60 days. Admittedly the challan
in the present case has been filed on 22nd of April, 2013 but prior to filing the
challan, the accused filed the application under Section 167(2) of the Cr.P.C.
seeking benefit of the statutory bail. The trial Court extended the benefit of
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bail to the applicants allowing their application, the said order was set aside
by the revisional Court. In view of the analytical discussions of the language
of Section 167(2) Cr.P.C. proviso (a)(ii) and as per the two judgments of the
three Judges Bench in the case of Uday Mohanlal Acharya (supra) and
Sayed Mohd. Ahmed Kazmi (supra) it is to be held that after exercising the
right by moving an application seeking statutory bail by the accused, if the
challan is filed later, it would not affect the indefeasible right accrues to the
applicants to release them on bail. Thus the trial Court has rightly granted the
benefit of bail to the applicants, and revisional Court without considering the
aforesaid proposition of law passed the order impugned which is hereby set
aside. '

12.  Accordingly, the petition filed by the applicants is hereby allowed. In
view of the foregoing discussions it is a fit case to invoke the jurisdiction
under Section 482 of the Cr.P.C. and in consequence the order impugned
passed by the revisional Court stands set aside upholding the order of the trial
Court. In result thereto the applicants were rightly derived the benefit of
statutory bail as specified under Section 167(2) proviso(a)(ii) of Cr.P.C. Thus
the bail bond furnished by them as per the order passed by the trial Court
shall continue during the trial.

CC as per rules.

Peﬁ'tion allowed.

LL.R. [2014] M.P., 2487
- MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice S.K. Gangele & Mr. Justice B.D. Rathi
M.Cr.C. No. 5270/2011 (Gwalior) decided on 16 July, 2014

R.K. KARTIKEYA ...Applicant
Vs.
RAHULJAIN ...Non-applicant

Crimina [ Procedure Code, 1973 (2 of 1974), Section 197 - Previous
sanction for prosecution of public servant and cognizance - Held - That
no court shall take cognizance of offence alleged to have been committed
by public servantwhile acting or purporting to act in discharge of his official
duty exceptwith the previous sanction as provided w/s 197 - Further held,
the bar on the exercise of power of court to take cognizance of any offence
is absolute and complete, (Paras 6 & 7)
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Cases referred :
(2013) 10 SCC 705, (2009) 6 SCC 372,

Amit Lahoti, for the applicant.
Shailendra Dwivedi, for the non-applicant. -

ORDER

The Order of the Court was  delivered by :
B.D. Ratin, J. :- By invoking the extraordinary jurisdiction of this Court,
petitioner has preferred this petition under Section 482 of Code of Criminal
Procedure, 1973 (in short 'the Code') calling in question the order of
cognizance dated 11-05-2011 passed in private complaint case by Special
Judge (Prevention of Corruption Act), Guna against the petitioner and issuance
of bailable warrant in the sum of Rs.1,000/- against the petitioner for his
presence before the Court on 20-06-2011.

2. The brief facts of the case are that respondent -Rahul Jain was ex-

councillor of Municipality, Guna. On 12-09-2006 in daily news paper “Raj

Express” one notice was published inviting tender for repairing cover body
for vehicle cargo 709. Cut off date for submitting the tender was fixed as 26th
September, 2006. Prior to that no administrative and financial sanction has
been taken by the petitioner who was the then CMO of Municipality, Guna.

Thereafter, tenders were submitted by three different firms, Tender of M/s
Laxmi Agro Industry was accepted being lowest one and work order was
issued. The security amount has not been obtained and when tenders were
opened time and date were not mentioned. Thereafter, on completion of
contracted work, physical verification of supplied material was conducted
and it was found that the material supplied was of sub-standard quality thereby
petitioner and one another co-accused Mohanlal Verma, Sanitary Inspector
both have committed offence punishable under Section 13 of Prevention of
Corruption Act 1988 (in short 'the Act") read with Sections 420 and 120-B of
IPC.
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3. Statement of complainant/respondent -Rahul Jain (PW-1) was
recorded under Section 200 of the Code and thereafter on 11-05-2011
impugned order was passed against the petitioner and the complaint to the
extent of co- accused Mohanlal Verma was dismissed on the ground that no
offence was made out against him.

4, The two folds arguments advanced by learned counsel for the petitioner
seeking quashment of impugned order are (1) sanction under Section 197 of
the Code as well as under Section 19(1) of the Act have not been obtained
before filing the private complaint and without taking into consideration this
aspect of the matter, the order impugned has-been illegally passed by learned
trial Court (2) if the entire facts of the complaint are taken into consideration
in its totality even then no offence is made out against the petitioner as prior to
issuing the work order, administrative and financial sanction was obtained
from the concerned authority, security amount was also got deposited from
the tenderer and as per the physical verification report dated 18-01-2008
prepared by Assistant Engineer and Sub Engineer of Municipality, Guna,
articles were found as per specification.

5. Combating the submissions made by learned counsel for the petitioner,
respondent's learned counsel Shri Dwivedi submitted that at that time of passing
of impugned order, it was not necessary to see whether the sanction under
Section 197 of the Code or Section 19(1) of the Act were there or not. The
factual matrix cannot be decided without taking evidence of parties on merit,
therefore, the petition filed by the petitioner being sans substance, deserves
dismissal.

6. Undoubtedly, for the offence punishable under the provisions of the
Act, no Court shall take cognizance of an offence punishable under Sections
7, 10,.11, 13 and 15 alleged to have been committed by a public servant
except with the previous sanction as provided under Section 19(1) of the
Act, Similarly, no Court shall take cognizance of offence (here punishable
under L.P, Code) alleged to have been committed by a public servant while
acting or purporting to act in discharge of his official duty except with the
previous sanction as provided under Section 197 of the Code.

7. In the case in hand, it is an admitted fact that both the sanctions have
not been taken prior to filing the complaint, therefore, in view of the principle
laid down by the Apex Court in the case of (2013) 10 SCC 705 4nil Kumar
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and Others Vs. M.K. Aiyappa and another, cognizance cannot be taken by
the Court. In the case of State of U.P. Vs. Paras Nath Singh (2009) 6 SCC
372, the Apex Court has laid down the law that bar on the exercise of power
of the Court to take cognizance of any offence is absolute and complete. The
very cognizance is barred that is the complaint cannot be taken notice of.
Cognizance means 'jurisdiction' or 'the exercise of jurisdiction’ or ‘power to
try and determine the cause'. In common parlance it means taking notice of. A
Court, therefore, is precluded from entertaining a complaint or taking notice
of it or exercising jurisdiction if it is in respect of a public servant who is
accused of an offence alleged to have been committed during discharge of his

official duty.

8. The case in hand is one step ahead where by passing the impugned
order bailable warrant has already been issued against the petitioner. It means
cognizance has been taken for the offences punishable under the Act and
under Indian Penal Code also which could not be without obtaining prior
sanction under Section 197 of the Code or under Section 19(1) of the Act,
therefore, only on this sole ground impugned order of taking cognizance against
the petitioner is liable to be set aside.

9. From the factual matrix of the case, it is evident that prior to issuing
the work order, administrative and financial sanction was granted by the
concerned authority for execution of work in question on 17-10-2006 by
resolution No.202. It is not in dispute that lowest tender was accepted. On
perusal of receipts No.28,29,30 issued from book No.30 dated 26-09-2006,
it is evident that the security amount of Rs.5,000/- was got deposited by
petitioner from every tenderer. Similarly, by physical verification report dated
18-01-2008 it is evident that the material supplied by the contractor was
found as per specification. After taking into consideration the aforesaid factual
matrix, it is clear that no offence is made out either under the provisions of Act
or under IPC.

10.  Therefore, on both the grounds, this petition is allowed. Impugned
order dated 11-05-2011 is hereby set aside. Entire proceeding pending in the
trial Court on the basis of private complaint filed by respondent/complainant -
Rahul Jain is also hereby quashed. No order as to costs.

Petition allowed.



