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APPOINTMENT TO THE MADHYA PRADESH HIGH COURT
We congratulate Hon'ble Ms. Justice Vandana Kasrekar on her

appointment as Additional Judge of the High Court of Madhya Pradesh. Hon'ble
Ms. Justice Vandana Kasrekar took oath of the High Office on 25.10.2014.

HON'BLE Ms. JUSTICE VANDANA KASREKAR

Born on July 10, 1960 at Indore, Madhya Pradesh. Obtained LL.B.
degree in the year 1984 and LL.M. degree in the year 1986. Enrolled as an
advocate in the year 1988. Practiced in Civil, Constitutional Law, Labour Law,
Service and Company Laws.

Elevated as Additional Judge of the High Court of Madhya Pradesh and
took oath on 25.10.2014.

We wish Hon'ble Ms. Justice Vandana Kasrekar, a successful tenure
on the Bench.



APPOINTMENT TO THE MADHYA PRADESH HIGH COURT

We congratulate Hon'ble Mr. Justice Rajendra Mahajan on his
appointment as Additional Judge of the High Court of Madhya Pradesh. Hon'ble
Mr. Justice Rajendra Mahajan took oath of the High Office on 25.10.2014.

HON'BLE MR. JUSTICE RAJENDRA MAHAJAN

Born on March 7, 1956. Did M.Sc. (Chemistry) and LL.B. Entered into
Judicial services on October 21, 1981 as Civil Judge Class-II. Promoted to the
post of Additional District Judge in the year 1995. Was granted Selection Grade
and Super Time Scale in the years 2001 and 2008 respectively. Served as Law
Officer to M.P. State Bureau of Economic Offence Wing, Principal Judge Family
Court, Bhopal, District Judge, Neemuch, Katni and Mandsaur. Promoted to the
post of District Judge in the year 2007.

Elevated as Additional Judge of the High Court of Madhya Pradesh and
took oath on 25.10.2014.

We wish Hon'ble Mr. Justice Rajendra Mahajan, a successful tenure
on the Bench.



APPOINTMENT TO THE MADHYA PRADESH HIGH COURT

We congratulate Hon'ble Mr. Justice Chandrahas Sirpurkar on his
appointment as Additional Judge of the High Court of Madhya Pradesh. Hon'ble
Mr. Justice Chandrahas Sirpurkar took oath of the High Office on 25.10.2014.

HON'BLE MR. JUSTICE CHANDRAHAS SIRPURKAR

Born on March 4, 1957 in Chhindwara, Madhya Pradesh. Did B.Sc. and
LL.B. Enrolled as an Advocate in the year 1980. Appointed as Civil Judge in the
year 1983. Was associated with computerization of High Court and Rule Making
as Registrar (Judicial) in High Court of Madhya Pradesh. Held Position of
Director M.P. State Judicial Academy and Principal Secretary to the Department
of Law and Legislative Affairs, Government of Madhya Pradesh before
elevation.

Elevated as Additional Judge of the High Court of Madhya Pradesh and
took oath on 25.10.2014.

We wish Hon'ble Mr. Justice Chandrahas Sirpurkar, a successful
tenure on the Bench.
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OVATION TO HON'BLE MS. JUSTICE VANDANA KASREKAR,
MR. JUSTICE-RAJENDRA MAHAJAN AND MR. JUSTICE
CHANDRAHAS SIRPURKAR GIVEN ON 25.10.2014, IN THE
CONFERENCE HALL OF THE HIGH COURT OF M.P. AT
JABALPUR

Shri Purushaindra Kaurav, Addl. Advocate General, while
felicitating the new Judges, said:-

Today we have an opportunity to extend Your Lordships a very hearty
welcome and it gives me immense pleasure that we are getting three new
judges, Hon'ble Justice Ms. Vandana Kasrekar, Hon'ble Justice Shri Rajendra
Mahajan and Hon'ble Justice Shri Chandrahas Sirpurkar.

It is indeed fortunate that the appointment of the Hon'ble Judges has
come during such an auspicious and festive season. We were in the midst of
celebrating the festival of lights i.e. Diwali when the news of My Lords
appointments came which has made this pious occasion much brighter which
will illuminate the hope of litigants for much speedy Justice.

It shows great concern of the Hon'ble the Chief Justice while holding
this ceremony during vacation so that contribution of Hon'ble Judges with
enhance strength in Justice dispensation become more productive.

Hon'ble Justice Shri Rajendra Mahajan and Hon'ble Justice Shri
Chandrahas Sirpurkar are adorning the office today hail from the subordinate
judiciary and Hon'ble Justice Ms. Vandana Kasrekar in form of the Bar. They
all have a well formed sense of administration and delivery of Justice.

Hon'ble Justice Ms, Vandana Kasrekar was born on 10% July. 1960
and completed her LLB in the year 1984 and thereafter she has also done
LLM in 1986 from Govt. Arts and Commerce College Indore. She enrolled
as an Advocate on 13" October 1988 with'the State Bar Council of M.P. She
has started her practice in the Hon'ble High Court of Madhya Pradesh Bench
at Indore since 1988. She had the distinct privilege of working as a junior to
Hon'ble justice Shri V.S. Kokje when he was practicing and who Later on
adorned the High Office of Governor of the State of Himachal Pradesh. During
her practice as an Advocate, she also had the privileged opportunity to assist
Hon'ble Shri Justice Subhash Samvatsar, Hon'ble Judge of this High Court
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when he was practicing as an Advocate.

She had a distinguished practice in Civil, Constitutional Law, Labour
Law, Service and Company law and has over the course of her practice gained
an impeccable reputation of being an extremely competent advocate. She
was the founder member of Indore Law Institute & has appeared for several
renowned Educational Institutions in various important cases in the High Court
of M.P.. T am sure that the appointment of Hon'ble Justice Ms. Vandana
Kasrekar will greatly add to the glory and eminence of this Hon'ble Court.

My Lord Hon'ble Shri Justice Rajendra Mahajan was born on 7
March 1956 and joined the Judicial Services as Civil Judge, Class I in the
year 1981. My Lord was promoted as Civil Judge Class I in the year 1988.
Thereafter with effect from 27* July 1992, My Lord was promoted as CIM/
ACJIM and was given the responsibility of officiating as a District Judge in
Higher Judicial Service with effect from 11™August 1995.

My Lord has gained vast experience and has the distinction of working
in different capacities at various places such as Ujjain, Khandwa, Rajgarh,
Indore, Gwalior, Neemuch, Katni and Bhopal. My Lord was serving on the
post of District and Sessions Judge at Mandsaur prior to My Lord's
appointment as an' Additional Judge of this Hon'ble Court.

My Lord Hon'ble Justice Shri Chandrahas Sirpurkar was born on 4
March 1957 and joined the judicial service as Civil Judge, Class II in the year
1983, My Lord was promoted as Civil Judge Class I in the year 1989.
Thereafter with effect from 1994, My Lord was promoted as CIM/ ACIM
and was promoted as officiating District Judge in Higher Judicial Service with
effect from 5% June 1996. My Lord has vast experience on judicial side and
has throughout his career in the judicial service garnered immence knowledge .
from his various postings at Dewas, Shahdol, Kotma, Bhopal, Dabra and
Jabalpur and till recently he was holding the post of Principal Secretary, Law
and Legislative Affairs Department, Government of MP, Bhopal. My Lord's
vast experience in the legal field as well as administrative approach will
definitely enhance the richness of this Hon'ble High Court. .

During Your Lordship's tenure as Principal Secretary, Law and
Legislative Affairs Department, Govt. of MP, I had the privilege of interacting
with My Lord relating to various issues at Govt. level. Upon hearing of some
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of the difficulties faced by the Advocate General's office, My Lord decided
to visit the office of Advocate General at Jabalpur and examined the situation.
Despite having avery short tenure and facing difficulties of shortage of staffin
Law Department, My Lord was very proactive and tried to address the issues
raised during various interactions. I am confident that the beginning initiated
by My Lord will be brought to its conclusion by My Lord's successors.

Your Lordships appointments comes at a time when there is a grave
need to tackle the problem of pendency of cases. While this great institution
is rapidly evolving and many steps are being taken to address the problem of -
pendency head on, one of the most important steps might be appointment of
more Hon'ble Judges as only 32 out of the 53 sanctioned posts are occupied
presently. I am sure that My Lords will discharge their duties.in a just and
able manner. We have great expectations from My Lords and believe that
your wealth of experience and vast reservoirs of knowledge of law W111 greatly
benefit the citizens of Madhya Pradesh.

Now, the new Hon'ble judges are holding the responsibilities of
deciding the fate and fortunes of litigants, I feel that they will be successful in
their onerous task of dispensation of justice. With their deep sense and
commitment towards the judiciary as also with the sense of realization of
problems and sufferings of common man they will certainly give due justice to
the needy persons without any fear and favour.

I, once again, on behaif of the State of MP and on my own behalf,
welcome My Lord to this Hon,ble Court and wish My Lords a very meaningful
and successful tenure as Judges of this great institution and I wish everyone
present a happy and prosperous Deepawali.

Shri Adarsh Muni Trivedi, President, M.P. High Court Bar
Association, said :-

I, at first extend to all of you the hearty greetings of Deepawali festival,
which has heralded j joy and cheer in all around the atmosphere. Your Lordships
have today joined the rostrum in the row of self-illuminated earthen lamps of
Judiciary at this eve of Deepawali. Lord Buddha says :-

"areq <19t 7w4': become your own lamp'.
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Martin Luther King, Jr. had said :- .:' :

"Darkness cannot drive out darkness; only light can do that."

Let the light within illumine your life in order to drive out darkness in
the lives of most of the people of this country standing far away from Mile-
stones of milky-ways. Deepawali is the festival of rekindling the hopes of
people. It 1s a reminder to slay all that is negative to these hopes.

I first felicitate Your Lordship Justice Vandana Kasrekar, you really
being worthy of 'VANDANA'. In Sanskrit the name 'Vandana', signifies a
morning-prayer out of the depths of the heart. Each day with rising of Sun,
the world is born anew with 'Vandana'. Your Lordship were born on 10% July
Nineteen Sixty. It is a matter of pride for all of us that you are the daughter of
an agriculturist. Your Lordship were enrolled as an Advocate on 13" October
1988 with M.P. State Bar Council. Today is 25" October. So the Octaober,
whlch is amonth of Festivals, has always been fortunate to you. Your Lordship
have started practice in the High Court of M.P. at Indore. Your Lordship have
been nurtured in the art of advocacy being junior to Hon'ble Shri Justice V.S.
Kokje, who later on adorned the high office of Governor of Himachal Pradesh.
Your Lordship have assisted Hon'ble Shri Justice Subhash Samvatsar, who
was then practicing as an advocate in High Court of M.P., Indore Bench.
Your Lordship have gain varied experience practicing in Civil, Constitutional,
Labour, Service and Company matters. Your such wide experience and keen
intellect would now be tested as a Hon'ble Judge of this High Court and we
can expect that both the Bar and common litigants will be benefitted by
elevation of Your Lordship. : X

a1 3fq ARy AT W dRern |
e T TR A 5 "

[We repeatedly bow before Goddess  Durga, who existsin all creaturcs
in the shape of Justice]

I now felicitate Your Lordship Shri Justice Rajendra Mahajan, In
Sanskrit the word 'Rajendra’ means King of the Kings. Your Lordship were
born on 7 March, 1956. Your Lordship started your Judicial Voyage in the
year 1981 as a Civil Judge, class-IL. Your efforts and attempts paved the
paths to higher credentials. You were promoted as Civil Judge Class-I in the
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year 1988 and as C.J.M. w.e.f. 27" July 1992 and further promoted as
officiating District Judge in Higher Judicial Service w.e.f. 11" August 1995.
Your Lordship were granted Selection Grade on 3® November 2001 and
Super Time Scale on 30" September 2008. Your success to achieve the
perfection is the sum of hard efforts repeated day in and day out. You earned
vivid experience serving in different capacities at Ujjain, Khandwa, Thandla,
Shujalpur, Sarangpur, Rajgarh, Indore, Gwalior, Bhopal, Ashoknagar,
Neemuch, Katni and Bhopal. Just Prior to elevation Your Lordship were posted
as District and Sessions Judge, Mandsaur. Now Your Lordship have today
adorned the high wreathy pedestal of Justice like a fresh breeze of winter to
the portals of this High Court.

Your Lordship are not only the ‘Rajendra’, the 'King of Kings', but
apart you are also a 'Mahajan'. The word 'Mahajan' is an epithet of Lord
Shiva', who always gives what one needs. It is why 'Lord Shiva' as ‘Mahajan’
is also called 'Avadhar-dani'. In Sanskrit too, the word 'Mahajan' signifies 'a
distinguished person' 'an eminent person’. There is a popular saying in Sanskit;
cited from 'Van-Parva' of Maha-Bharat' :-

A% FfRw 7T g |
ey o Fifed e,
AT A T G ger 1"
[Mahabharat/Van Parva 313]

[Logic is devoid of conclusions and not fool-proof, the Scriptures
have many deviative meanings. There is no one wise person whose opinion
can be termed as authentic or complete. In reality the essence of Dharma is
. mysterious and hidden. Ontly this can be said that the path on which a Mahajan'
traverses is the path to be followed. ]

So we promise Your Lordship that we shail follow the path on which
you shall traverse.

"eifia 9 woi=e". You earn the fame in world, we wish so, with the
core of our hearts.

-
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Now at last I felicitate Your Lordship Shri Justice Chandrahas Sirpurkar,

" who is today shining in the galaxy of Justice, brighter than the moon. Your

Lordship were born on 4* March 1957. Your Lordship joined the Judicial
Services of the State in year 1983 as a Civil Judge, Class-II and promoted as
Civil Judge Class-1 in year 1989. You were further promoted as C.J.M. in
year 1994 and promoted as officiating District Judge in Higher Judicial Service
w.e.f. 5% June 1996. You were granted Selection Grade on 20% May 2002
and Super time Scale on 1% February 2011. Your Lordship have shown your
calibre and knowledge working in different capacities at Dewas, Shahdol,
Kotma, Bhopal, Dabra, Gwalior and Jabalpur. We have been well acquinted
with your administrative capacity while your posting in the registry of High
Court at Jabalpur. Before your elevation as a Judge of this High Court Your
Lordship have successfully worked as Principal Secretary, Law & Legislative
Affairs department of Government of Madhya Pradesh at Bhopal.

Your Lordship have been a good Judge possessing variegated
experience and knowledge with wisdom and keen intellect. Your good name
'Chandrahas’ also encompasses qualities in your great personality and your
outer.appearance as a philosopher. In Sanskrit the word 'Chandrahas' means
the 'shining brighter than the moon'. The word 'Chandrahas' is also synonymous
to "an innocent smile on the face of a child." But on other hand 'Chandrahas'
also means a glittering sword. In poetry the word 'Chandrahas' is used for the
smile of child Srikrishna:- .

"frredes arel g o) fifET |
Tag MifvG s e a=ee |t

Your Lordship always bear an innocent lovely smile on your face, but
when at work your wit is sharper than the glittering sword. We hope that Your
Lordship will secure and serve the larger cause of humanity and shall keep
your resolutions, on the wings of administration of Justice.

The obligation of the Judiciary is not only to perform the duties
mechanically but to mitigate the sufferings of people.-This is the time of
reinventing the qualities of Justice. Your Lordship Hon'ble the Chief Justice
have resurrected the Judicial-System by your hard and keen efforts. But this
resurgence and improved parameters could be short-lived unless underpinned
by deeper structural reforms and consistent moves. The initiative of Your
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Lordship to reduce the lumbago of burden of cases is definitely laudable.
However, there is a need to take the bull by the horns, to initiate key-changes
in qualitative judgment process, not only in dispensing with the backlog by
fast disposal of the cases, but to benchmark it to need of the people. It would
however be naive to believe that the chalienges before the Judicial system
have been decisively over come. A credible time frame for implementing the
changes is inescapable and to visualize that it would not take shape of an
'over-regulated structure'.

So far as consensus of Bar is concerned, it is always with the
tremendous changes in the system but the exception is the practical difficulties
which sometime the Advocates feel as tremulous. The former British Prime
Minister Margaret Thatcher once said :-

"Consensus is something in which no one believes and to which no
one objects."

The secret of life is to see every-thing with a non-serious eye, but be
absolutely involved and dedicated. Your Lordship, the Chief Justice have really
won the mind's battle, but we cannot ignore the aspirations of people who
want disposal of cases faster but by according substantial-Justice. The litigants
can even wait for disposal of their cases, but they want that whenever their
cases are disposed of, there ought to be a Substantial Justice, not mere a
disposal in haste. There is a popular saying -'Justice hurried is Justice buried.’

The desperation, depression and frustration is causing more damage
to one’'s life than the mythological demons like Ravan, Mahishasur and
Narkasur efc. We all at Bench and Bar have to bring back the festive colours
to the common-people. Deepawali is a message for all that if you approach
everything in a celebratory way, you learn to work without tension in life and
remain absolutely involved. If the work and system would be burden-some;
the people become dead-serious and lax about it and there will be no necessary
involvement and dedication in work. So let us enjoy the festival and holidays
in their full bloom, so we get fully prepared for work with our absolute
involvement and shall give the results. Let the shackles be broken.

I again congratulate Your Lordships on behalf of all the Members of
M.P. High Court Bar Association and on my own behalf. I welcome the trio
and wish you all a successful and happy tenure as Judges of this Figh Court
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and assure fullest co-operation of the Members of Bar.

In the words of Harivansh Rai Bachchan :-
" AT YH T wifEe

e e faaamd,

|9 AU Ui W gt

& 3 9o wori | -

Shri R.P. Agrawal, President, High Court Advocates' Bar
Association, Jabalpur, said :-

I, on behalf of High Court Advocates' Bar Association and on my
own behalf, welcome and congratulate Hon'ble Miss Justice Vandana K asrekar
on her being appointed as an Additional Judge of this High Court. Hon'ble
Ms.Justice Vandana Kasrekar started her practice at Indore in the year 1988,
practically in all branches of law. She, thus, carries about 26 years of experience
as an Advocate, practicing on all sides. My Lord has been associated with
Hon'ble Shri Justice V.S.Kokje for a long time and had also assisted Hon'ble
Shri Justice Subhash Samvatsar who was a Judge of this High Court. My
Lord has, thus, acquired great judicial experience while practicing as an
advocate. My Lord had the privilege of appearing before outstanding j udges
of this High Court. My Lord's elevation to this High Court is, thus, well merited
and we have very high hopes from her. I wish her a very successful tenure.

I also welcome and congratulate Hon'ble Shri Justice Rajendra
Mahajan on his being appointed as an Additional Judge of this Court. My
Lord also has a long judicial experience of about 26 years. My Lord had
worked in different capacities and immediately before his elevation he was
~ posted as District and Sessions Judge, Mandsaur. Although I did not have the
privilege of having appeared before him, yet I have heard about My Lord's
qualities of head and heart. The relationship with the members of the Bar was
excellent. He gave very patient hearing and My Lord's judgments delivered
as District and Sessions Judge do reflect deep knowledge of law. Although
My Lord's tenure as a Judge would be short, yet I hope that My Lord would
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also prove to be an asset to'this High Court.

I also welcome and congratulate Hon'ble Shri Justice Chandrahas
Sirpurkar on his being appointed as an Additional Judge of this High Court.
My Lord has judicial experience of about 31 years. He worked in different
capacities starting from Civil Judge Class-II to the post of District & Sessions
Judge. My Lord was posted before his elevation to this Court as a Principal
Secretary, Law & Legislative Affairs Department, Government of Madhya
Pradesh, Bhopal: My Lord's ability and knowledge were recognized by almost
all the members of the Rule Making Committee. They greatly admired the
great services rendered by My Lord in the drafting of the Rules in the present
form. The members of the Bar have high hopes from Justice Sirpurkarand we -
have no.doubt that My Lord would make valuable contribution in the making
of law. I wish very happy and successful tenure to My Lord..

I once again, on behalf of High Court Advocates' Bar Association and |
on my own behalf, wish a very successful tenure to all the newly appointed
judges.

* Shri Rameshwar Neekhra, Chairman, M. P. State Bar Council,
+ L said - -
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Shri O.P. Namdeo, Central Govt. Counsel; said :-

My Lords, it is my proud privilege and pleasure to felicitate and
welcome the newly sworn Justice Ms. Vandana Kasrekar, Shri Rajendra
Mahajan and Shri C. V. Sirpurkar on behalf of Union of India, Assistant
Solicitor General, My colleagues Central Government Counsels and my own
behalf, on your Lordships elevation as Judges of this High Court of repute,

Your Lordships are joining the galaxy of judges at the time when the
High Court is facing the burden of high pendancy of cases.

My Lords all judges decide cases to the best of their ability. But the
nobility of Judge springs from the manner he hears the cases impartially and
with an open mind. The best Judge is one who can keep at arms length his
own predilections and prejudices and then approach the matter and try the
case before him with stern judicial frame of mind and without bias of any
kind. To this he is compelled by his oath, upbringing and training. In this sense
your Lordships will, we hope, make a mark as distinguished Judges of this
Court.

You're Lordships rich and varied experiences in the field of judiciary
and the depth of insight and breadth possessed by you all have fully qualified
to grace this High office. Your Lordships have achieved this distinction by
shear dint of your merits which has brought your goodself to this high office.

Your Lordships achievements virtues and values have been elaborately
mentioned by my previous speakers to which I entirely agree by saying in two
words "I agree” and I need not repeat the same. With this I once again welcome
and congratulate your Lordships on your elevation to the Bench and wish you
all a very successful and illustrious tenure as Judge, coupled with good health.



J/15
Reply to Ovation, by Hon'ble Ms. Justice Vandana Kasrekar-

I'am extremely grateful for the kind words spoken on this occasion
for me.

At the outset, I express my gratitude to the almighty God for his
benevolence bestowed on me for discharging the duties of this High Office. I
am thankful to the Hon'ble Chief Justice and the members of the Collegium
who have recommended my name for appointment to this August post.

I'am thankful to Hon'ble Justice Shri V. S. Kokje with whom I have
started my profession as a lawyer. ] have learnt the basics of law from him.
After the elevation of Shri V. S. Kokje as a J udge of this Court I have joined
the office of Hon'ble Shri Justice S. S. Samvatsar, I am thankful to Justice

Shri 8.S. Samvatsar who has reposed the confidence in me after his elevation
as a Judge of this Court.

I'am also thankful to Senior Advocate Shri G.M.Chaphekar who has
guided me in the profession & has always stood behind me asa fatherly person.

I am also thankful to Hon'ble Shri Justice S. S. Kemkar who has
always helped and guided me. ’

I'am thankful to Hon'ble Justice Smt. Shubhada Waghmare who has
always treated me like a younger sister and stood with me whenever I needed
her help.

I'express my gratitude to the Senior as well as the Junior members of
the High Court Bar Association, Indore who reposed confidence on me and
gave encouragement, love and affection.

I'am thankful to the members of my family who have always supported
me and without their help it would not have been possible for me to reach this
position.

I'am thankful to all my friends, colleagus and members of my office
who have always co-operated me in the profession.

Last but not the least I am grateful to my parents who have introduced
me to this world and have made what I am today.
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I'will try to maintain cordial relations between the Bench & the Bar,
During the term of my tenure as a Judge of this Court, My endeavour would
be to encourage the junior members of the Bar to whome I can only say that
there is no other way to success except hard work.

With this little words of advice I once again reiterate my thanks to all
of you.

Thank You.

Reply to Ovation, by Hon'ble Mr. Justice Rajendra Kumar
Mahajan -

First of all, I pay my sincere obeisance to the dignitaries present here
for giving their blessings and extending their good wishes to me and my brother
Chandrahas Sirpurkar (s fiRqz#R) and sister Vandana Kasrekar (d&1
FHG),

I am beholden to the speakers for their kind, encouraging and
motivating words. I would not be doing justice to myselfif I were to accept
their words at face value. I take these words as proof of their goodness and
nobility and the readiness of the Bar to extent full cooperation to me in the
fulfillment of my hard task ahead.

1 pay my deep sense of gratitude to my Lord Hon'ble the Chief Justice,
Shri Justice A.M. Khanwilkar (3.49. @rdie), a dynamic personality in his
ownrightand a great visionary in the domain of law, members of the collegium
Hon'ble Shri Justice Ajit Singh and Hon'ble Shri Justice Rajendra Menon,
who are great legal luminaries, for reposing their trust, high hopes and
confidence in me while recommending my name for elevation to the Bench of
this august High Court. I assure them that I would live up to their expectations.

I also pay my sincere thanks to my Lord Chief Justice Shri Justice
A.M. Khanwilkar for administering me the oath of office.

When Ilook back of my past life, I may say that it is sheer destiny that
made me judge otherwise I would have been either a doctor or professor of
Chemistry.

-

)
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Asatrainee civil judge class-II, I was posted at Ujjain. At that time,
Late Shri L.J. Mandlik (vasi. #vefers) was district judge, Ujjain. Before
joining my duty, I met him at his residence and explained to him my predicament
that T had got no standing at the Bar and was very nervous. Having heard me,
he gave me following three tips for being a good judge:

(1) Before deciding a lis, read the relevant law and rulings thereon
carefully; ’

(2) When you decide a lis bonafidely and objectively, your reasoning
may be wrong but your conclusion will be correct;

(3) Exercise the power of post like an accelerator of a vehicle, meaning

thereby the power should not be into the head on the other hand it must be
beneath the feet.

I always follow meticulously the above tips while discharging my duties.

I got the training of civil judge class-II under Shri Justice A.P.-
Shrivastava, as he was then senior civil judge class-11. His Lordship inculcated
in me a sense of responsibilities, integrity of highest degree and devotion and
dedication towards the job.

I owe a debt of gratitude to Shri Justice S.L. Jain, Smt. Justice Manjusa
_ Namjoshi, Miss. Justice Sheela Khanna; Shri Justice GD. Saxena, Shri Justice
G.S. Solanki, and Shri Justice N.K. Gupta and my district judges Shri B.K.
Shrivastava, Shri B.M. Gupta, Late Shri Ganesh Singh, Shri M.V. Apte. They
played a great role in enrichment of my judicial career. I am also grateful to
my senior Shri Justice M.K. Mudgal, who is always a beacon light to me.

My Late father Shri M.L. Mahajan was a Principal of Higher .
Secondary School. He was known for being stickler for rules and a very
strict disciplinarian. I learned from him the importance of disciplined life.

My father-in-law Late Shri Daulal Sakhi was a reputed journalist of
M.P. State. His weekly article under the title of Political Diary of M.P. was
very popular with politicians, bureaucrates and political readers as he.used to
write with great courage of convictions. He was honored with many prestigious
awards in the field of journalism. I learned from him institutional integrity,
fearlessness and outspokenness. ‘
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My mother is a deeply religious lady. She always inspire me by saying
"Vaishnav Ki Prabhu Jo Kare So Bhali Kare" dwrg @t wo & 3% &1 7ell
(meaning thereby God always does well to a righteous man.)

My wife Smt. Anita Mahajan has always stood by me through thick
and thin. She cannot attend the function owing to ill health of my mother.

I am a proud father of two sons. My both sons got degrees in
engineering stream from the prestigious institution namely ITT, Kanpur and

DAICT, Gandhi Nagar Ahmedabad. My elder son Vatun is the vice president -

in the investment branch of German Bank of Commerce, London. On this
occasion, I badly miss them. They could not get flights to reach Jabalpur.

I pledge that my theme of work will be "Justice first and Justice last".

Thanks a lot for giving me patient hearing.

Reply to Ovation, by Hon'ble Mr. Justice Chandrahas Sirpurkar -

[am truly overwhelmed by lavish praise showered upon me today by
distinguished representatives of the Bar. It made me acutely conscious of my
limitations both as a Judge and as a person. I express my heartfelt gratitude
nevertheless and solemnly promise that I shall do my utmost to live up to the
constitutional oath that I have taken today, in letter and spirit. If I fail, it shall
not be for want of trying.

I'am here today due to the grace of countless human beings with whom
I have interacted and from whom I have learnt what little [ know. The list
includes such disparate individuals as Judges of Supreme and High Courts,
my first District Judge, my last trainee Judge, a cause list clerk and even a
peon. [ shall not venture to name any of them here lest I might belittle the
contribution of others in shaping my judicial persona. This has been so because
[ genuinely believe that every interaction is an opportunity of improving rather
than proving. I express my gratitude for being considered worthy of this high
office.

Sir, I am no stranger to this exalted High Court, with its glorious
traditions and magnificent architecture. [ have served it for twelve odd years

L
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in one humble capacity or the other. Now that I am called upon to shoulder
this onerous yet welcome responsibility, I shall look forward to the guidance
of my hon'ble seniors on the bench and cooperation from learned members of
bar and industrious members of the registry, in discharge of my duties. I am
certain that I shall receive all that in full measure and without reservations.

I donot propoée to tax the patience of this august assembly any more.
Thank you sir. Thank you very much for being here today.
Jai Hind



FAREWELL

HON'BLE MR. JUSTICE ANIL KUMAR SHARMA

Born on October 1, 1952 at Gwalior (M.P.). Did B.Sc., M.A., LL.B.
Enrolled as an Advocate in 1974. Practiced as Advocate at Mandsaur,
Khandwa and Indore. Joined as Civil Judge Class-II on 03.09.1979 for
training at Indore. Posted as Civil Judge, Dharampuri, Kannod, Ashoknagar,
Ambah, Tarana, Bilaspur, Katni and as C.J.M. at Jabalpur. Posted as
Additional District Judge, Jabalpur, Khargon and Khandwa. Posted as
Special Judge (Prevention of Atrocities), Rajgarh. Posted as President,
Consumer Forum, Guna. Posted as Family Court Judge, Sagar and Bhopal.
Posted as District Judge, Seoni and Ujjain. Worked as Principal Registrar
(Judicial), High Court of M. P. Jabalpur from 18.06.2007 till elevation.

Elevated as Additional Judge of the High Court of Madhya Pradesh on
May 3, 2010. Appointed as permanent Judge on April 3, 2012 and demitted
office on September 30,2014.

We wish His Lordship a healthy, happy and prosperous life.
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FAREWELL OVATION TO HON'BLE MR. JUSTICE ANILKUMAR
SHARMA GIVEN ON 30.09.2014, IN THE CONFERENCE HALL
OF THE HIGH COURT OF M.P.AT JABALPUR '

Hon'ble Mr. Justice A.M. Khanwilkar, Chief Justice, bids farewell
to the demitting Judge - .

We have assembled here to bid an endearing farewell to Hon'ble Shri
Justice Anil Kumar Sharma, who is demitting office today (30.09.2014) on
attaining the age of superannuation after successful judicial tenure of over 35
years.

His Lordship was born in a well known family at Gwalior on 1%
October 1952. His grand father Late Shri Shiv Charan Sharma had the
distinction of serving as Colonel in Scindia Army at Gwalior. His father Shri
Keshvanand Sharma was a member in the Indian Administrative Service.

_ Justice Sharma, after obtaining degree of Law, got himself enrolled in
1974 as an Advocate with M.P. State Bar Council. Thereafter he practiced
for some time at Mandsaur and then at Indore. His Lordship started his judicial
career by joining as a Civil Judge Class-II in M.P. Judicial Service in
September, 1979. He served the District Judiciary in various capacities
including District Judge at Seoni and Ujjain. Prior to his elevation, he was
working as Principal Registrar (Judicial) in the High Court of M.P. -

Considering the vast experience gained by His Lordship inthe District
Judiciary, he was elevated to the Bench on 03.05.2010 as Additional Judge
of this High Court and then as a Permanent Judge on 03.04.2012. Justice
Sharma's contribution on Judicial and Administrative side has been very
illustrative. Justice Sharma is kriown for his soft and polite behavior and pleasant
mannerism.

Reti'reme_nt from service is the unfolding of a new chapter in one's life.
In the words of John Sharp Williams - a well known American thinker and

politician, retirement brings repose; and rcpose allows a klndly Judgmcnt of
all things. ‘

' Those who are close to Justice Sharma would certainly vouch for his
multifaceted personality. During my association with him for last 10 months 1
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have realized that besides having a career in Judiciary, he has an abiding interest
in the field of naturopathy and homeopathy. I believe that henceforth he is
contemplating to utilize his knowledge and experience in the field of law as
well as other areas of interest for the well being of marginalized and needy
people. That is his passion.

Justice Sharma, at this juncture of life, is endowed with a sense of
fulfillment and satisfaction because his son, Shri Rohan Sharma, a senior
Executive in Sabarmati Gas Limited in Gandhi Nagar Gujarat and his Son-in-
Law, Shri Gaurav Gandhi, Chief Executive Officer in Navyug L.T. Company
at Delhi, both are well settled in their life.

George Washington in his farewell address said, and I quote -

"everyday the increasing weight of years admonishes me
more and more, that the shade of retirement is as
necessary to me as it will be welcome."

With these words, I on behalf of my Brother Judges and on my own
behalf, wish Justice Anil Kumar Sharma best of health, happiness and prosperity
inlife, '

"Jai Hind"

Shri R.D. Jain, Advocate General, bids farewell : -

We have assembled here to bid farewell to Mr. Justice Anil Kumar
Sharma who is demitting the office on 30™ of September 2014 after his career
as ajudge of the MP High Court.

Your Lordship assumed the office as a judge of the High Court on 3™
May 2010. Your Lordship's elevation as ajudge of the MP High Court brought
an era of devotion to work with cool temperament. Today is a parting moment
as far as the office as a judge is concerned, and we wish that My Lord will be
. blessed with health and happiness in days to come.

Born on 1.10.1952 and after having obtained the degree of Law, your

Lordship enrolled as an Advocate in the year 1974. Your Lordship joined the -

judicial services on 3.9.1979 as Civil Judge Class II. Your Lordship was

LA

-
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promoted as Civil Judge, Class 1on 30" of September 1986, as CIM on 5"
of October, 1989 and as officiating District Judge on 17.2.1992. Your Lordship
was granted selection grade on 8.5.1999 and super time scale on 26.2.2006.

Your Lordship was appointed as President, District Consumer Forum,
Guna w.e.f. 7.8.2000 and also worked on the post of Presiding Judge, Family
Court, Sagar and Bhopal. Before his election as Judge of M.P. High Court
Your Lordship had also held the post of Principal Registrar (Judicial) in the
High Court of MP at Jabalpur. '

On account of the vast experience possessed by Your Lordship as a
judge and having worked in different capacities Your Lordship had privilege
to assess the pulse of the system and the decisions rendered by Your Lordship
reflected this quality very eloquently. Though My Lord's period as a judge
was very short but during this short period My Lord delivered hundreds of
judgments which are published in various journals and these judgments will

surely throw light on various aspects of law which will guide the newcomers

in the field in future.

I personally feel that Your Lordship's tenure as a judge will always be
remembered. I also think that a person in legal profession never retires. He
only changes the vocation and Your Lordship will also continue to provide
guidance to the legal fraternity which may result in bringing up a perfect judicial
system.

Your lordship was quick in understanding and in my estimation the
atmosphere of your Court has always been smiling.

I am sure that you will be enjoying very best of health throughout your
rest of life. Though My Lord is retiring today from the Office of High Court
Judge but Your Lordship has still to serve the legal world and I hope that you
will provide services in this direction in the years to come and by the great
treasure of knowledge My Lord will be a guide and philosopher for
newcomers.

On behalf of the Govemment of Madhya Pradesh and Law officers of
the State and on my own behalf T wish My Lord illustrious, healthy and long
life.
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Shri Adarsh Muni Trlvedl, PreSIdent M.P. High Court Bar
Assoclatlon, bids farewell : -

) We all have assembled here to bid a heart-felt farewell to Your Lordship
Hon'ble Shri Justice Anil Kumar Sharma on your demitting the high office of a
Judge of this High Court. At this moment even the sky is d:eary.

Your Lordship were born on 01 October, 1952 at Gwalior and
did your B.Sc., M.A. and LL.B. and got yourself enrolled as an Advocate in
year 1974. Your Lordship joined the ecliptic orbit of Judiciary, when appointed
as a,Civil Judge, Class-II in the Judicial Services of the State on 3" September,
1979. Thereafter, you were promoted as Civil Judge, class-I on 30™
September, 1986, as Chief Judicial Magistrate on 5™ October, 1989 and as
officiating District Judge on 17" February1992. Your Lordship were granted
Selection-grade on 8™ May, 1999 and Super-Time Scale on 26" February,
2006. During this first phase of your Judicial-tenure,Your Lordship earned
vivid experience serving at different places like Indore, Dharmpuri, Kannod,
Ashok Nagar, Ambah, Tarana, Bilaspur, Katni, Jabalpur, Khargone,
Khandwa, Rajgarh, Guna, Sagar, Bhopal, Seoni and Ujjain. Your Lordship
had also worked as Presiding Judge, Family Court at Sagar and Bhopal.
Prior to your elevation Your Lordship also graced the office of Principal
Registrar (Judicial) in the High Court of M.P. at Jabalpur.

Your Lordship were elevated as Additional Judge of this Hon'ble
Court on 3% May 2010 and took oath as a Permanent Judge on 3™ April,
2012. With your demission from the high-office of a Judge of this Hon'ble
Court, this weather for us, the Members of thls Bar is weaved today with
searing waves.

The Sanskrit word 'Anil' originates from the word 'Anilah’, which
is compounded of two meanings, the first is 'Brthma' and the second is Nilyam'
or abode; and therefore, the meaning of 'Anilam' is 'Pran-Vayu' which is the
abode of 'Brihma', the Almighty. In 'Ishopnishad', the 'Rishi' says :-

wﬁmwawml

aaﬁwaﬁwmw [I

The person dwelling within you, thatI am. Let my 'Pran Vayu', the -
p y y yu

'Anilam' merge into cosmic energy.]

Yy

"‘v
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. Thus, the 'Anil’ is symbolic to the the gentle cosmic air, which
dwells in each individual and is cause of our living, Your Lordship as 'Anilam’
adorned the high wreathy pedestal of Justice like the fresh cosmic breeze to
the portals of this High Court and gave life to the people by your Judgments,
and have completed your voyage with strange sharp turns and stormy high
waves of this Judicial System.

j Maharshi Patanjali says -
. m m | I"
[The illumined mind always attains knowledge.]

Your Lordship have been a great Judge and a humanitarian who
touched everyone with your soft-spoken words and amiable smile. I always
found that Your Lordship have been a Judge of firm conviction and always
anxious to do justice in every case that came before you. Your Lordship were
always eager to the challenging needs of the occasion. You pursued the concept
of fairness and fair play in action and extended it to the situations. Your Lordship
have been an illustrious Judge with remarkable characteristic of being a
charioteer of wide range of law covered by your Judgments. Your Lordship

“have been equally at home in Constitutional law, election law, civil law and
criminal law with ¢larity of thought and expression. Your Lordship have
adjudicated upon vexed questions of law and laid down the rule with a just,
balanced and humane approach and did not subscribe to the philosophy of
pragmatism if that entailed sacrifice of principles at the altar of expediency
and short-term results. Your Lordship had great regard for tradition, which in
Carlyle's words is an enormous magniifeer.

‘Rigved says :-

" R I R e |
g EarSTar ST 6 A | |

[ Rigved: 5/51/15]

[As the Sun and Moon regularly move on their réspective‘o‘rbit, in the
same manner one should not leave the course of Justice.]

It is high-time to say that Your Lordship the Chief Justice have just
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commenced the delicate and difficult task of streamlining the Administration
of Justice by opening wide the gates for subtle reforms and subsuming timely
changes in the system stunningly, which was stumbling since long. We can
only visualize the new horizons of hopes, which would have been opened up.

Your Lordship have revived the frequent meetings with the Members of Bar
to discuss matter of mutual concern to the Bar and the Bench, with open
mind. As President of M.P. High Court Bar Association I am afraid, I have
been rather selfish to place demands and demands time and again before
Your Lordship, the Chief Justice and it is a measure of your magnanimity that
you have always grasped the reason in each one of our request and never
said 'No' to any one of such demands relating to the problems faced by the
Bar. So I, on behalf of Bar, can only express gratitude towards Your Lordship,
in the words as 'Kathopnishad' exhorts :-

"vﬁmmﬁmmﬁmﬁl

R g1 FAf¥eran Rear
ot v gafl |

[ Kathopnishad :- I/1ii/14]

[Arise, awake and approaching great souls, receive instructions from
them. The wise says that the road is difficult to tread; it is like treading on the
sharp edge of arazor.]

Your Lordship have treaded successfully on the sharp edge of the
razor by elevating yourself to the heights of your dreams. We hope, one day
Your dream- scheme will be the 'model-scheme' for all other High-Courts
nation-wide. But, here the same would flourish in full bloom, when the strength
of Judges would become complete. ‘

At last, we all the Members of M.P. High Court Bar Association,
wish Your Lordship Shri Justice Anil Kumar Sharma a great success in your
future life and pray Almighty to shower His all blessings upon you and at this
holy 'Nav-Ratri' festival days also pray Goddess Durga, who is source of
'power’ in all beings, to give you the power to tread on air in your future days.

‘We wish you - ' ofl9g IR=: I [

[ Long live encompassing on hundred years.]
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Now, it is high time to rejuvenate your high services to the Society.

Shri R.P. Agrawal, President, High Court Advocates' Bar
Association, Jabalpur, bids farewell :-

We have assembled here today to bid farewell to Hon'ble Shri Justice

Anil Kumar Sharma, who is demitting his Office today i.e. 30" September,
2014. '

My Lord Hon'ble Shri Justice Sharma joined Judicial Services as a
Civil Judge Class-Il on 3% September; 1979 and rose to higher judicial posts
one after the other. He worked as Principal Registrar (Judicial), High Court
of Madhya Pradesh and thereafter stood elevated as Additional J udge of High
Court of Madhya Pradesh on May 3™, 2010 and, later on, made permanent.

My Lord served the judiéiary for about 35 years and he had about 31
years of judicial experience when My Lord was elevated as a Judge of this
Court. '

My Lord's behaviour with the mémbers of the Bar was extremely
good. He gave very patient hearing to each and every member of the Bar,
without any interruption. My Lord possesses enviable memory, He never took
notes while hearing the arguments. But, whatever was said and whatever
decisions were cited, they did find place in the judgment. No lawyer ever left
dissatisfied while leaving My Lord's Court room.

We have learnt that My Lord is going to settle at Indore. His son and
daughterare very well placed. We have also learnt that My Lord would engage
himselfin social services after the retirement.

+ I, on behalf of High Court Advocates' Bar Association and on my
own behalf, wish- My Lord a very happy and healthy life after retirement.
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Shri Rameshwar Neekhra, Chairman, M.P. State Bar Council,
bids farewell :- .
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Shri O.P. Namdeo, Central Govt. Counsel J abalpm' bids farewell :-

We have assembled here today to bid farewell to one of our eminent
Judge Justice Anil Kumar Sharma on his last working day at Jabalpur High
Court. His Lordship was born on 1st October 1952 and after completing his
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education-he joined M.P. State Judicial Service at Civil Judge Class Il on
03.09.1979. Thereafter his Lordship was promoted as Civil Judge, Class |
and Chief Judicial Magistrate. '

That his Lordship was promoted as Additional District and Session
Judge and was also Officiating District Judge and has served at different places
in the earthwhile State of Madhya Pradesh. His Lordship has also functioned

as President District Consumer Forum, Guna and Presiding Judge of Family

Court at Sagar and Bhopal. His Lordship thereafter became Principal Registrar
(Judicial) in the High Court Registry at Jabalpur and thereafter was elevated
as Additional Judge of the High Court on 03.05.2010.

His Lordships achievement has been source of inspiration to the
members of subordinate judiciary. His Lordship's successful and illustrious
carrier in judiciary has been par -excellence.

His Lordship has been courteous judge and known for his intelligence,
hard work and punctuality. His Lordship's relation with the members of the
Bar has been very cordial and noncontroversial whether junior or senior.

His Lordship became an ideal in his own way, several controversial
issues were solved by his Lordship's judgement. On every subject his Lordship
interpreted the law in such manner that the purpose and object of law makers
was not frustrated.

My previous speakers have already spoken about the achievement,
quality and virtues of your Lordship. So instead of repeating the same while
agreeing with them I wish all the best for his Lordship post retirement life.

I on behalf of Government of India, all the Law Officers of Central
Government and on my own behalf, express our best wishes for good health,
happiness and peace for the days ahead.

Shri T.S. Ruprah, General Secretary, Senior Advocates' Council,
Jabalpur, bids farewell :-

My Lords this assembly of lawyers of Jabalpur bids farewell to Hon.
Shri Justice’Anil Sharma who is demitting the office of the Judge of the High
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Court of Madhya Pradesh today.

My Lords we the members of the legal fraternity of Madhya Pradesh

have witnessed Mr. Justice Sharma dispensing justice very effectively from
various assignment since 1979. I had the occasion to meet M. Justice Sharma
to closely appreciate his working as a Principal Registrar (Judicial) at Jabalpur
while I was the President of the High Court Advocates Bar Association. I
found him to be extremely painstaking, courteous and prompt.

Your Lordship's short span as a Judge of this Court has depicted
qualities of balanced Judge realizing the difficulties and miseries of the poor
persons. Your Lordship has always given patient hearing to the lawyers and
maintained a very congenial atmosphere in the Court. '

Mr. Justice Sharma had been a very soft spoken, courteous and a
. benevolent gentleman. A philanthropist with a mission in mind to eradicate the
painsand lessen the difficulties of the litigants. It is because of this quality of
Your Lordship that every lawyer who argued before Your Lordship came out
of the Court smiling. Your Lordship would be remembered with fond memories
. forthe warmth and responsiveness displayed by Your Lordship.

I,.on behalf of the Senior Advocates Council and on my own behalf
extend best wishes to Your Lordship and hope that you will be engaging yourself
in other activities, which will be beneficial to the society. We are sure that
Your Lordship's legal knowledge, experience gained during all these years
and a brilliant academic career shall be utilized for the betterment of the poor
and the needy. I extend my good wishes to you for a healthy, peaceful and
happy active long life.

Farewell speech delivered by Hon'ble Mr. Justice Anil Kumar
Sharma:- -

[ am extremely thankful for the sentiments and the words
expressed by you showing affection towatds me. '

Retirement from a Government or a Constitutional Post is a Pre-
fixed fate. I have completed long tenure of more than 35 years of judicial
service beginning from civil judge, class-IT which I joined on 3.9.1979 During

v
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this long tenure, I have served at about 20 places in the lower judiciary and I
have worked as High Court Judge, at Gwalior and Jabalpur and several times
T have gone to Indore on Roster Sittings and my experience at all these places
where I have spent more than half the period of my age till now was very
good. I have enjoyed confidence and good feelings of Bar and local officers
in all these places and my memories regarding all these places are assets for
me.

I am very much thankful to the members of Coliegi_uxn who gave
me the opportunity to serve this noble institution. I am also thankful to my
brother Judges with whom [ have spent 4 1/2 years for their kind co-operation,

1 have enjoyed full support of the staff in all these places and the

co-operation of Bar, local officers and court staff have played important role

in my success and therefore, I am thankful to all of the Bar members, Staff
members and officials who have contributed to my success at all these places.

I am particularly thankful to the staff of judicial branch of Registry

~ of this High Court who have co-operated me by devoting their valuable time

in addition to their official time. I cannot forget the labour of Registry Staff in

sorting the cases for Lok Adalats and Mega Lok Adalats. It was the combined

effect of co-operation of Registry Staff with the Registry Officers that resulted
in success of Lok Adalats and Mega Lok Adalats.

I am also thankful to all the Judges who have worked with me and
with whom I enjoyed the period of about more than 30 years serving as civil -
:Judge, Class Il to District Judge.

Now, ] am very happy as I will spend my timé to come in the

-+ company of my mother, father my children grandchildren and my brothers
.and their family members who have missed my company on several occasions
;due to performance of my duty as a Judge. I am proud of my son Rohan and

daughter Eka who have achieved success inspite of some failure it my part in
giving expected time to them.

I am also thankful to my other relatives and above all friends whe
were always with me at the time of any need. Apart from my friends,Iam
very much thankful to my opposers also who were my inspiration to maintain
high standard of work and to keep me protected from their raised fingers.

I am also thankful to all those doctors and persons who were kind

" enough to extend their service during long period of 18 years of ailment of
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my late wife..

I am also thankful to my senior advocates Late Shri Basantilal
Ghatia who was eminent civil lawyer at Mandsaur and Senior Advocate Shri
Anand Mohan Mathur whose guidance has always been helpful to me in
handlmg the cases of every nature.

Iam very much satisfied with my career of 35 years spent as a
Judge and I will be now devoting my time in social work relating to
Handicapped Persons.

This is not the end, my niece Ms.Harshita will be soon joining ds
ClVll Judge to continue the show.

Before departing, I would like to give spec1al thanks to my personal -
staff Paritosh Kumar, Jitendra Parouha, Sheeba Biju, Manoj Nair, Dinesh °

Kumar Roy. Kashi Prasad Mishra, Bhola Prasad, Prakash Verma and the
Protocol Section for their wholehearted moral support and helping attitude
enhancing my skill and efficiency.

In the end, I am expressing my feelings by reading following lines
in Hindi :- .

= R o gu @ 99,
a1 TOPT FH TE S
it # 1 g A feew
HATHT g &Y AT
& % 5 R 99 ¥ g7
- A TR @7 FHIET JRI 8T S
. X W S 3O e e o R I by
f& foreas i 7@t U I JRewET @ |ry ey

Wish all of you all the best.
Thank you.

)
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LL.R. [2014] M.P., 2491
WRIT APPEAL
Before Mr. Justice Rajendra Menon & Mr. Justice Alok Verma
W.A. No. 663/2014 (Jabalpur) decided on25 August, 2014 -

KAMAL KANT BHARDWAJ ...Appellant .
Vs.
STATE OF M.P. & ors. ...Respondents

Municipalities Act, M.P. (37 of 1961), Section 47— No confidence
motion — Recording of satisfaction — It is not necessary that the
Collector should conduct a enquiry with regard to identity of persons
as submitted on behalf of the appellant — The affidavits filed by the 12
Councillors and their photo identity card alongwith the report of the
C.E.O. are sufficient enough to record the satisfaction about their
identity and if the list and other documents submitted by the C.E.O.
also supports the same, the Collector can proceed in the matter by
recording the satisfaction and in doing so as is done in this case Collector
has not committed any error — Appeal dismissed. (Paras 8 to 10)
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Cases referred :
2005(3) MPLJ 578, 2005(2) MPLJ 32'3, 2008(4) MPLJ 316.

T.S. Ruprah with Harpreet Ruprah, for the appellant.
Rahul Jain, Dy. A.G. for the respondents No. 1,2 & 3.
Rohit Jain, for the intervenors namely Smt. Nosar Bai & ors.

ORDER

The Order of the Court was  delivered by :
RAJENDRA MENON, J. :- This appeal has been filed by the appellant under
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Sectiori 2(1) of the Madhya Pradesh Uchcha Nyayalaya (Khand Nyaya Peeth
Ko Appeal) Adhiniyam, 2005. The appellant feels aggrieved by an order
dated 7.8.2014 passed by the Writ Court in W.P. No.11989/2014 by which
the writ petition filed by the petitioner in the matter of proposing to proceed
with certain action for recall of a President of a duly elected Municipal Council
under Section 47 of the M.P. Municipalities Act, 1961, is decided by the Writ
Court.

2, .The facts in nut-shell goes to show that appellant is the elected
President of Municipal Council, Chhanera (New Harsud), District Khandwa
and after he had worked as such for a period of two years four months and 46
. days, 12 elected Councillors of Municipal Council (namely the intervenors
herein) submitted a No Confidence Motion for recall of the President before
the Collector. The Collector having recorded his satisfaction under Section
47(2) of the Municipalities Act, 1961, matter was challenged in the Writ Court
and the same having been dismissed, this appeal under Section 2 (1) of the
Madhya Pradesh Uchcha Nyayalaya (Khand Nyaya Peeth Ko Appeal)
Adhiniyam, 2005.

3. Shri T. S. Ruprah, learned Senior Counsel invited our attention to the
provisions of Section 47(2) of the Act of 1961 and argued that before
forwarding the proposal for recall to the State Government, the Collector has
to record his satisfaction with regard to the fact that 3/4th of the Councillors
have signed the proposal for recall and further that they are the elected
Councillors. It is said that in this case, recording of satisfaction by the Collector
is not in accordance with law, Shri Ruprah invited our attention to the note
sheets available onrecord and maintained in the office of the Collector dated
23.7.2012 Annexure P/2 and the subsequent order sheet Annexure P/3 dated
24.7.2014 to say that without properly verifying the identity and correctness
of the 12 Councillors who are said to have appeared before the Collector and
submitted the proposal, the Collector has proceeded in the matter which
according to Shri Ruprah, learned Senior Counsel, is not a proper way of
recording the satisfaction. It was submitted by him that the District Head
Quarter, Khandwa, where the Collector sits and the Municipal Council in
question is at a distance of 82 kms and the Collector within one day has
conducted the verification which is not correct. He tried to emphasize that
merely showing the presence of Councillors before him and by accepting the
affidavit submitted by them and getting their signatures on the order sheet, the
‘Collector seems to have recorded his satisfaction as required under Section
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47(2) which is not proper. Itis emphasized that for the purpose of verifying
the identity, signatures and various aspects of the matter for recording
satisfaction, the Collector should have caused an enquiry into the matter and
this having not done, it is stated that the entire statutory requirement as
contemplated under Section 47(2) for the purpose of recording the satisfaction
of Collector is not done in accordance with law. Shri Ruprah submitted that
while dealing with the matter, learned Writ Court has placed reliance on the
judgment of Full Bench of this Court in the case of State of M.P. and others
Vs. Mahendra Kumar Saraf and others - 2005(3) MPLJ 578 but in this
judgment the question considered was with regard to presence of the
Councillors at the time of presentation of the motion for No Confidence before
the Collector and requirement of their personal presence for the verification
and signatures. It is emphasized by Shri Ruprah that in this case, the appellant
is not challenging the fact with regard to presence of Councillors but is only
challenging the manner in which enquiry required for identification of the
Councillors and enquiry as to whether they are elected Councillors or not is
undertaken. It is stated that judgment in the case of Makendra Kumar
Saraf (Supra) was wrongly applied by the learned Writ Court and therefore,
referring to the meaning of the word "satisfaction" and emphasizing that in the
facts and circumstances of the case, recording of satisfaction of the Collector
in the manner done, is not in accordance with law, Shri Ruprah sought for
interference into the matter.

4. Shri Rahul Jain, learned Dy. Advocate General and Shri Rohit Jain,
learned counsel who appears for the intervenors, took us through the
proceedintgs held before the Collector on 23.7.2014 and again on 24.7.2014,
the manner in which the satisfaction has been recorded by the Collector, as is
evident from the Note sheets prepared, the requirement of sub section (2 ) of
Section 47 of the Act of 1962 and also referred to the affidavits and the
. identity card submitted by each of the 12 Councillors to say that the Collector
has recorded the satisfaction correctly and in doing so, no procedural
irregularity has been committed warranting reconsideration. Shri Rohit Jain,
learned counsel placed reliance on the Full Bench judgment of this Court in
the case of Mahendra Kumar Saraf (supra) and in the case of State of
M.P. and another Vs. Manorama Gour - 2005(2) MPLJ 323, the affidavits
available on record and other aspects of the matter to say that the proceedings
have been correctly held and therefore, there is no cause of concern or
interference.
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5. We have considered the rival contentions and from the record we find
that the Municipal Council in question consisted of total 15 elected Members
and it is seen that on 23.7.2014, 12 of the Councillors appeared before the
Coliector and submitted a written requisition for recall of the President. The
order sheet of the Collector dated 23.7.2014 indicates that all the 12 Members
appeared before the Collector, the Collector recorded their names and other
particulars, took the proposal submitted by them along with the affidavits and
photo identity cards given by them which is available on record as Annexure
AS/2 to AS/13 filed by the intervenors and after obtaining the signatures of all
the 12 Councillors in the right hand side of the order sheet, directed the Chief
Executive Officer of Municipal Council, Chhanera (New Harsud) to submita
report with regard to the following matters :-

(1) The total number of elected Councillors of the Municipal Council
along with their names and other details ;

(2) The date on which the President of Municipal Council was elected,
the date on which he took charge and other particulars with reference
to the period of working of the President;

(3) The period for which the President has discharged the duties and
the total period for which the President has discharged the functions
of the Council till the date in question.

Thereafter, it was indicated that on receipt of the report, the question of
considering the proposal shall be decided. Based on the communication sent,
the Chief Executive Officer seems to have submitted a report on 24.7.2014
and the order sheet dated 24.7.2014 recorded by the Collector himself goes
to show that on going through the report of the Chief Executive Officer, it is
seen that the President was elected on 17.3.2012, he assumed charge of his
office on 30th March, 2012 and as on date, he has completed a tenure of 2
years 4 months and 6 days. He has a tenure of 2 years 7 months and 24 days
remaining. It was also found that prior to this proposal, no other proposal or
. proceeding for recall of the President was undertaken. It was also found that
there were 15 elected Councillors of Nagar Parishad Chhanera (New Harsud).
Taking note of the same,.the order sheet further indicates that the proposal
was directed to be registered and thereafter, the Collector goes on to record
his satisfaction as contemplated under the provisions of sub section (2) of
Section 47 by saying :-

L=l



LL.R.[2014]M.P. K K. Bhardwaj Vs. State of M.P. (DB) 2495
(1) that the President has completed 2 years of tenure;

(2) against President of the Nagar Parishad in question a proposal
has been received for his recall which is signed and presented by 3/4th
of the elected Councillors.

As the President has completed the tenure of two years and as the Collector
finds that the proposal seems to be in order as required under Section 47(2),
he records his satisfaction with regard to the proposal and directed for
forwarding the same to the State Government for further action.

6. From the documents and material available on record, it is clear that
the 12 Councillors appeared before the Collector on 23.7.2014, submitted
their proposals along with affidavits and photo identity card and their
signatures are available in the note sheet Annexure P/2. The Collector call for
areport from the Chief Executive Officer and after being satisfied with regard
to the proposal, the signatures of Councillors and other aspects of the matter,
he sent the proposal. This is as per the requirement of sub section (2) of
Section 47. In the case of Madan Lal Narvariya Vs. Smt. Satya Prakashi
Parsedia -2008(4) MPLJ 316 a Division Bench of this Court has taken note
of the meaning of word 'satisfaction’ as is contained in sub section (2) of
Section 47 and the learned Court goes to say that 'satisfaction’ would mean
the act of satisfying or the state of feeling being satisfied with regard to certain
things that are present. In fact, the learned Division Bench in para 20 deals
with the matter in the following manner :-

"20. ..... the word 'satisfaction' means the act of satisfying or
the state of feeling being satisfied and the action of satisfaction
contemplates adequate deliberation for acceptability of the
conclusions. In other words, it means that before recording
satisfaction, the concerned Authority must be convinced or
persuaded to come to the conclusion.”

7. Recording of the satisfaction by a person is a positive physical and
mental act and when a question arises as to whether the person concerned
has recorded the satisfaction properly or not, the Court of law exercising
powers in ajudicial proceeding is required to apply its mind on the procedure
followed and from the material available on record has to record a conclusion
as to whether subjective satisfaction arrived at by the authority fuifills the
requirement as contemplated under law. It cannot be said as a matter of rule

—_—
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in all cases that until and unless a particular procedure is followed by
conducting enquiry, recording of satisfaction is not proper. Recording of
subjective satisfaction and procedure followed would depend upon facts and
circumstances of each case and there cannot be a straight jacket formulae, if
we examine the procedure followed in this case,it would be seen that on
23.7.2014, 12 elected Councillors appeared before the Collector, they
submitted a proposal along with their affidavits and photo identity card and
_ the Collector on receiving the proposal, notes down the name of persons
concerned and thereafter, gets a list of elected representative from the Chief
Executive Officer, does certain verification based on the material available
and records a satisfaction that 12 elected Councillors out of 15 have submitted
aproposal. Now the appellant wants this Court to hold that this procedure
was inadequate, the Collector should have conducted a detailed enquiry with
regard to the identity of each of 12 Councillors who submitted the proposal.
Except for saying so, the appellant or his counsel are not in a position to
demonstrate before us that any of the Councillor has raised any objection or
has come out with a case that the proposal has not been filed by him or that
there is misrepresentation, forgery etc. On the contrary, proceedings of the
Colléctor goes to show that 12 Councillors were present before him, their
photo identity card were before the Collector and after verifying that they are
the elected representatives from the Chief Executive Officer, the Collector
has recorded his satisfaction. The Collector is a responsible officer and while
discharging the duties in accordance to the statute, an assumption has to be
drawn that the Collector has done the proceeding in accordance with law,
until and unless material is ddduced to show otherwise. If the procedure
followed by the Collector is analyzed, we are of the considered view that the
recording of satisfaction done by the Collector based on the proceeding as is
reflected from the note sheet dated 23.7.2014 and 24.7.2014 seems to be
just, fair and reasonable and we hold that the subjective satisfaction arrived at
is in accordance to the requirement of law. Merely because the Collector has
not conducted any enquiry, it is not appropriate to hold that the satisfaction
recorded by the Collector is not proper unless a prima facie case to hold so is
made out from the material available on record. Record do show that on
23.7.2014 and again on 24.7.2014, it is the Collector himself who has gone
through the papers for recording his satisfaction and merely because particular
procedure as is canvassed by the appellant is not followed, we are unable to
hold that the recording of satisfaction does not meet the requirement of law.
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8. In the facts and circumstances of the case, we are of the considered

view that a reasonable procedure has been followed, which does show that

procedure adopted by the Collector is in accordance with the requirement of
lawand on the basis of material adduced, we are unable to hold that record

of satisfaction is not proper or does not meet the requirement of law. It is not

necessary that the Collector should conduct a enquiry with regard to identity

of persons as submitted on behalf of the appellant. The affidavits filed by the
12 Councillors and their photo identity card along with the report of the Chief
Executive Officer are sufficient enough to record the satisfaction about their

identity and if the list and other documents submitted by the Chief Executive

Officer also supports the same, the Collector can proceed in the matter by

recording the satisfaction and in doing so as is done in this case, we are of the

considered view that the Collector has not committed any error.

9. The Writ Court while dealing with the matter has gone into all aspects
of the matter and found recording of satisfaction meets the requirement of
Section 47(2) and has rejected the petition on due consideration.

10.  We see no error in the same warranting any further reconsideration.
Appeal being devoid of merits and substance is hereby dismissed.

Appeal dismissed.

LL.R. [2014] M.P., 2497
WRIT PETITION
Before Mr. Justice K. K. Trivedi
W.P. No. 4780/2011(S) (Jabalpur) decided on 25 February, 2013

S.K. GUPTA & anr. ‘ ...Petitioners
Vs,
STATE OF M.P. & ors. ‘ ...Respondents

A. Municipal Corporation (Appointment and Conditions of
Service of Officers and Servants), M. P. Rules, 2000, Rule 10(3) - Promotion
- Rules are statutory in nature - Promotion granted to the Petitioners after
approval of the State Govt. - Petitioners also joined on promoted posts -
Approval was subsequently withdrawn without affording any opportunity
of hearing to the Petitioners - Even otherwise objectors were not eligible
to promotion - Petition allowed. (Paras 11 & 12)
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B. Interpretation of Statute - Nothing is to be inserted or
substituted in the words used in the statute - If the clear meaning of
the provisions of Rules is available, addition or omission of words is
not permissible. (Para 11)
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Case referred :
1993 (Suppl) 2 SCC 419.

Manoj Sharma & Pushpendra Singh Yadav, for the petitioners.
Sheetal Dubey, G.A. for the respondent Nos. 1 & 2.

Amit Seth, for the respondepts No. 3 & 4, ‘

Ashok Agrawal, for the interveners Anil Tatwade & Anil Sahni.

ORDER -

K.X. Trivepy, J. :- This writ petition under Article 226 of the
Constitution of India has been filed seeking to challenge the order dated
7.8.2011 passed by the respondent-State, by which approval of promotion
of the petitioners on the post of Assistant Engineer, as was granted on 23.9.2008
has been withdrawn with immediate effect, contending that the petitioners
who were appointed initially as Sub Engineer in the Municipal Corporation,
Bhopal, were considered for promotion on the post of Assistant Engineer in
the Departmental Promotion Committee meeting held in the year 2008. In
terms of the provisions of Section 58 of the M.P. Municipal Corporation Act,
1956 (hereinafter referred to as the Act for brevity), the approval from the
State Government was sought, which was accorded on 23.9.2008.
Accordingly, the order of promotion was issued on 24.9.2008. However,
because of the withdrawal of the order of approval now the consequential
effect would be reversion of the petitioners on the post of Sub Engineer,
therefore, they are required to approach this Court.
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2. Briefly stated facts giving rise to filing of this writ petition are that the
petitioners two in number were appointed on different dates on the post of
Sub Engineer vide orders dated 20.4.1990 and 27.10.1986. These orders of
appointment were issued only after selection of the petitioners by the Selection
Board as prescribed. There were two posts of Assistant Engineer available
which according to the M.P. Municipal Corporation (Appointment and
Conditions of Service of Officers and Servants) Rules, 2000 (hereinafter
referred to as 2000 Rules for brevity) were to be filled in by promotion. A
Departmiental Promotion Committee meeting was held on 7.7.2008. The
petitioners were found to be eligible having obtained the de gree of Bachelor
of Engineering in the year 2001 and 2004 respectively and the select panel
was sent for approval before the State Government. Since the approval was
granted on 23.9.2008, the order of promotion was issued on 24.9.2008 and
pursuance to said order of promotion, the petitioners took over the charge
and started working on the promotional post. However, some complaint was
made stating that the petitioners were illegally promoted as in terms of the
Rules, they were ineligible to be considered for promotion being diploma
holders at the time of initial appointment as Sub Engineers, therefore, the
promotion of the petitioners was bad. Without granting any opportunity of
hearing, the order impugned was issued, therefore, the petitioners are required
to approach this Court. '

3. The writ petition was entertained, the notices were issued to the
respondents in response to which the respondents No, 1 and 2 have filed
their return categorically contending that in terms of the provisions of Rules,
the procedure as laid down under the M.P. Public Works Department
Engineering (Gazetted) Recruitment Rules, 1969, the petitioner could not be
promoted on the post of Assistant Engineer treating them as degree holder
Sub Engiheers, on completion of 8 years of service, inasmuch as, the petitioners
have not completed the requisite 8 years of service as degree holder Sub
Engineer from the date of obtaining the degree. An amendment was made in
the Rules of Public Works Department and according to that amendment if
the seniority of the petitioners are fixed, the petitioners would not be entitled
to be considered for promotion as degree holder Sub Engineer. This being
the error committed in consideration of the case of petitioners, the order was
rightly issued withdrawing the earlier approval granted in respect of promotion
of petitioners. It is, thus, contended that the order impugned has rightly been
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issued and no interference in the order is called for. As far as the respondents
No. 3 and 4 are concerned, a common return has been filed by the Municipal
Corporation contending that the Departmental Promotion Committee
considered the cases of persons like petitioners for promotion only because
none of the reserved category candidates were available for promotion fulfilling
the criteria. In terms of the Recruitment Rules, the petitioners were considered
and since the recommendations were duly approved by the State Government,
the order of promotion was issued in respect of petitioners. It is contended
that since the order impugned has been issued, the order of promotion of the
petitioners has been cancelled, but since the interim relief is granted by this
Court to the petitioners in the writ petition, the status-quo with respect to the
posting of petitioners is being maintained. Two other Sub Engineers working
in the Corporation have moved I.A.N0.5531/2001 seeking intervention in the
writ petition to oppose the same. The said I.A., has been allowed by this
Court and interveners were heard.

4. Though a rejoinder has been filed by the petitioners to the return filed
by the State Government, but almost the same contentions have been reiterated
with respect to the claim of promotion. It is contended that the seniority of the
petitioners is to be fixed from the date of initial appointment as Sub Engineer
and not from the date of acquiring the degree of Bachelor of Engineering.
Referring to the law laid down by the Apex Court in that respect, it is contended
that consideration of the petitioners was rightly done for grant of promotion
on the post of Assistant Engineer and, therefore, the petitioners would be
entitled to the relief claimed in the writ petition.

5. Heard learned counsel for the parties at length minutely perused the
record and the Rules. '
6. The short question which is required to be answered in this writ petition

is whether as a whole the procedure of promotion prescribed in the Public
Works Department, including the quota fixed for promotion on the post of
Assistant Engineer has to be adopted by the Municipal Corporation in terms
of the 2000 Rules or not. Undisputedly, the provisions for promotioninthe .
Municipal Corporation services have been prescribed in Rule 10 of the 2000
Rules which is relevant for the purposes of interpretation and, therefore, the
same is reproduced in full :-

«10, Promotion.-(1) Subject to the provisions of rule 4, the
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Committee specified in Schedule IV shall select candidates
for departmental promotion on the posts as shown in column
(2) of Schedule-III.

(2) When a post to be filled by promotion fall vacant and in
the opinion of the appointing authority the filling up vacant post
is necessary in the interest of the Corporation, then the
Commissioner, shall prepare the seniority list of officers/
employees shown in column (3) of Schedule-11, their character
rolls, the details of award/punishment given to such Officers/
Employees and submit before the Committee specified in
Schedule-TV,

(3) Subject to the provisions of sub-rule(4), the Committee
shall consider the cases of all persons, who on the 1stJ anuary
of that year has completed such number of years of service
(whether officiating or substantive) as specified in column 4D
of Schedule-III on the posts specified in column (3) of
Schedule-III from which promotion is to be made and are
within the zone of consideration in accordance with the
provisions of sub-rule (4):

Provided that no junior person shall be given preference
over his senior merely on the ground of having completed the
prescribed number of years service.

(4)(a) The selection of candidates eligible for promotion shall
be made on the basis of merit-cum-seniority in respect of Class
I officers and seniority subject to fitness in respect of Class I,
IIT and IV Officers/Employees.

(b) The reservation for the posts of Scheduled Castes,
Scheduled Tribes and Other Backward Classes and zone of
consideration shall in accordance with the provisions of rules
made or instructions issued in this behalf by the State
Government from time to time for the Government Servants.

(5) The Committee shall prepare a list of such persons who
fulfi! the conditions prescribed in subrule (3) and to whom the
Committee considers to be suitable for promotion to the

2501
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service. The list shall be sufficient to cover the anticipated
vacancies on account of retirement and promotion during the
course of one year from the date of preparation of select list.

(6) The names of persons included in the list shall be arranged
in order of seniority on the post as specified in column (3) of
Schedule-III. '

(7) The Committee shall submit the select list to the appointing
authority within one week from the date of meeting of the
Comumittee.

(8) Appointment by promotion shall be made by the appointing
authority in the order in which the names appear in the select
list:

Provided that if the appointing authority is not agree with any
name in the list then such name may be removed from the list
after giving sufficient and clear reasons in writing.”

7. Sub-rule (1) of Rule 10 0of 2000 Rules prescribed Constitution of the
Comumittee as specified in Schedule-IV for the purposes of making a select
list of candidates for promotion on the post shown in column (2) of Schedule-
TII of the Rules. Sub-rule (2) of the Rule 10 of the 2000 Rules prescribed that
when a post to be filled in by promotion falls vacant and in the opinion of the
! appointing authority the filling up vacant post is necessary in the interest of
Corporation, then the Commissioner shall prepare the seniority list of officers/
employees shown in column (3) of Schedule-1III, their character roles, details
of award/punishment given to such officers/employees and submit before the
Committee specified in Schedule-IV. Sub-rule (3) of Rule 10 0f2000 Rules
prescribed that subject to the provisions of sub-rule (4), the Committee shall
consider the cases of all persons, who on the 1st January of that year have
completed such number of years of service (whether officiating or
substantive)as specified in column (4) of sub-rule (3) on the post specified
in column (3) of Schedule-III from which promotionisto be made and are
within the zone of consideration in accordance with the provisions of sub-rule

(4).

8. ~ The pdsts are sanctioned in the Municipal Corporation service for '
‘which the method of recruitment is shown in Schedule-I of the 2000 Rules.
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The Assistant Engineer is a post mentioned in the said Schedule at Serial
No.19 and it is categorically said that 50% posts are to be filled in by direct
recruitment and 50% by promotion. The remark column made in the said
Schedule with respect to the post of Assistant Engineer is blank. Schedule-II
of the 2000 Rule is irrelevant for the purposes of deciding this controversy
involved in this matter, therefore, the same is not being referred. Schedule-III
of the 2000 Rules is most important which contains eligibility for promotion
and which is required to be looked into and interpreted, therefore, the entry
with respect to the post of Assistant Engineer shown in Serial No.9 is
reproduced as a whole for consideration ;-

SCHEDULE-III
[See Rule 10(I)]
Eligibility for Promotion

S.No. Nameofthepost  Name ofthe post Minimum years
to which promotion from which promotion ~ service required
is to be made is to be made on the post .
~ shownin column
(3) for promotion
To the post
’ Shown in column
@)
1. 2. 3. 4.
9. AssistantEngineer  Sub-Engineer’ according to
Draftsman the criterion of
Govt. (PWD).

As would be clear from the preseription of subject in column (4) of the
Schedule-ITT, only the minimum years service required on the post shown in column
(3) for promotion to the post shown in column (2)is to be taken from the Public
Works Department Service Rules of the State of Madhya Pradesh and nothing
more. As has been described herein above, Schedule-I prescribed a quota for



2504 S.K. Gupta Vs. State of M.P. " LL.R.[2014]M.P.

promotion, but there is no further sub-quota prescribed on the post to be filled in
by promotion as is prescribed in the Public Works Department, therefore, it is
clear that the Rule Making Authority was not intending to make prescription of the
same quota in the 2000 Rules as is given in the Service Rules governing the
Engineering Services in the Public Works Department. Had it been so, the Rule
Making Authority would have categorically prescribed quota for promotion of
diploma holder Sub Engineers and degree holder Sub Engineers separately as has
been prescribed by bifurcating promotion quota in the Rules of Engineering Services
- of the Public Works Department. For the said purposes, the Rule governing the
services of the Public Works Department are looked into. The M.P. Public Works
Engineering (Gazetted) Service Recruitment Rules, 1969 (hereinafter referred to
as Gazetted Rules for short) have been referred in the proceedings conducted by
the respondent- State and, therefore, it would be appropriate to see how the
promotion quota is prescribed in the said Rules of Public Works Department.
Under the said Rules the post of Assistant Engineer is required to be filled in 60%
by direct recruitment and 40% by promotion. In Schedule-1I of the Gazetted
Rules, a further sub quota is prescribed by saying that 33% posts are to be filled
in by promotion of diploma holder Sub Engineers, 4 % posts are to be filled in by
promotion of Graduate Sub Engineers and Draftsman and 3% posts are to be
filled in by promotion of Draftsman and Head Draftsman. This particular Schedule
" or Scheme of promotion has not been adopted by the Rule Making Authority
while making prescription of promotion in the 2000 Rules referred to herein above.
Of course, aminimum years of service is prescribed in the Gazetted Rules, where
itis said that a Graduate Sub Engineer on completion of 8 years of service is fo be
considered for promotion on the post of Assistant Engineer. Yet, another minimum
years of service is prescribed, but that is made applicable for diploma holder Sub
Engineers who are to be considered for promotion in their quota as prescribed.
Precisely, the Scheme made in the Gazetted Rules was not adopted as a whole by
the Rule Making Authority while making 2000 Rules because there is no prescription
of'a quota for promotion of diploma holder Sub Engineers and degree holder Sub
"Engineers separately made in the 2000 Rules. Schedule of 2000 Rules as referred
to herein above nowhere make such distinction between the two Sub Engineers,
one adiploma holder and another a degree holder. For this simple reason, ithas to
be held that in terms of the 2000 Rules and specifically in terms of the provisions
made in Schedule-III of the 2000 Rules, only 8 years minimum service was to be
treated as the eligibility condition prescribed for consideration of the claim of
persons who have obtained a degree of Bachelor of Engineering, for promotion

bk
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onthe post of Assistant Engineer.

9. This being so, when the posts became available in the Municipal
Corporation Bhopal, the decision was taken by the competent appointing
authority to make recruitment on the post of Assistant Engineer by promotion,
It is not that the post on which any of the petitioner was promoted does not
fall in the quota of promotion, therefore, treating that the petitioners were
Graduate Sub Engineers, who have completed more than 8 years of service
in the department, their claims were rightly considered and they were rightly
promoted. In fact, persons like interveners were inducted in service sometime
in the year 2003. Vacancies became available in the year 2008. None of the
interveners have completed the requisite 8 years of service for promotion on
the post of Assistant Engineers and, therefore, they were not to be considered
atall for promotion. The interveners were appointed after the appointment of
petitioners and at any rate, they could not have been treated senior to the
petitioners in any manner, having been appointed on 16.4.2003 and 22.4.2003
respectively. If the criteria was only requisite years of service, which according
to-the analysis made herein above was 8 years, none of the interveners have
completed the requisite years of service to be considered for promotion and
were thus not in the zone of consideration, If any complaint was made by .
them as has been categorically averred by the official respondents in their
return, it was not to be looked into nor any heed was to be paid to such a
complaint as the interveners have no locus to challenge the promotion of the
petitioners. This being so, making application of the Gazetted Rules or any
amendment made in the Non- Gazetted Rules, the petitioners were not to be
denied the benefit of promotion which they have earned on account of
consideration of their claim. Such a consideration as has been reflected in the
return of the respondents is totally unjustified and not acceptable.

10.  Ithasbeen contended by the official respondents that in fact on the
complaint made by the interveners, matter was referred, the provisions of the
2000 Rules were seen and as it was found that there was an amendment
made in the Gazetted Rules on 17.5, 1985, the petitioners were not found to
be eligible for promotion. Of course; the Gazetted Rules were amended, but
that amendment was with Tespect to prescription of quota for promotion on
the post of Assistant Engineer and that particular Scheme of promotion or
prescription of quota was not adopted by the Rule Making Authority in terms
of the provisions of the 2000 Rules referred to herein above and, therefore,
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withdrawal of the approval of promotion of petitioners could not be said to be
justified. It is further contended that there was an amendment made in the
Non-Gazetted Service Rules of the Public Works Department and sucha
prescription was again made. However, this amendment would also not help
the respondents as the Scheme which was made under the said amended
provision of the Non-Gazetted Rules was a gain not adopted nor was again
made applicable in the 2000 Rules as a whole. Only a limited part of the said
Scheme was adopted, in specific words saying “the minimum years of
service required on the post.

11.  The law on the question of interpretation of statute or the statutory
provision is very clear. Nothing is to be inserted or substituted in the words

used in the statute. If the clear meaning of the provisions of Rules is available,

addition or omission of word is not permissible. As has been pointed out
herein above, in Sub-rule (3) of Rule 10 of the 2000 Rules, specific provision
as to what is to be taken into consideration from the adopted Gazetted Rules
has been made and, therefore, neither any meaning can be attributed nor any
other criteria could be treated to be adgpted for the purposes of consideration
of claim for promotion of a Sub Engineer of Municipal Corporation, on the
post of Assistant Engineer. It is to be seen that similar provisions of the Rules
~ were examined by the Apex Court in the case of M. B. Joshi and others V.

Satish Kumar Pandey [1993 (Suppl) 2 SCC 419] and the Apex Court has

categorically held that even when the specific quota for promotion of diploma
holder Sub Engineers and Graduate Sub Engineers on the post of Assistant
Engineer is made, the seniority is to be counted from the initial date of
appointment and not from the date of acquiring the degree of Bachelor of
Engineering. In view of the law laid down by the Apex Court also, the findings
recorded by the respondent- State cannot be sustained.

12.  This being so, the order impugned issued by the respondents is
unsustainable in the eye of law. Resultantly, the writ petition is allowed. The
order dated 7.3.2011 Annx.P/ 6 is hereby quashed and the order dated
23.9.2008 is restored.

13. The writ petition is allowed to the extent indicated herein above. There
shall be no order as to costs.

Petition allowed,

I
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L.L.R. [2014] M.P., 2507
- WRIT PETITION '
Before Mr. Justice U.C. Maheshwari & Mrs. Justice Vimla Jain
W.P. No. 8262/2013 (Jabalpur) decided 6n 16 July, 2013

AVINASH DUBEY - ... Petitioner
Vs.
STATE OF M.P. ...Respondent

Constitution - Article 226, Penal Code (45 of 1860), Sections
420, 467, 468, 471, 120-B, 34 & Prevention of Corruption Act (49 of -
1988), Sections 13(1)(d) r/w Section 13(2) - Grant of sanction for
prosecution - Recommendation of the department is not binding against
the sanctioning authority - The sanctioning authority can consider the
matter after taking into consideration the entire available record
including the recommendation given by the department -
Recommendation given by the department cannot be the ground to
quash the impugned sanction order. (Para5)

VI — JTT 226, TUS WIRGT (1860 BT 45), GIRIY 420, 467,
468, 471, 1209, 34 T F=TA FIGRT IDFIT (1988 FT 49). grerg”
13(1)({d) VIETIOT VT 13(2) — aiffaier 8q Faet werT @ wrar — e
B AT, AR YT B ad TR B fvg qOTERE TE —
TS UM B aren Wi, ol Sueer afttew, R R gy
& T EE Wi 2, o AR ¥ AN @ gvaw Tl e ReR a3
E € — R g ) 0 s, o dopd ey w afrefd
B BT AR T & Fhar|

~ Sudhir Kumar Shrivastava & Vipul Saraswat, for the petitioner.
Umesh Pandey, G.A. for the respondents No.1 & 2.
Satish Chaturved, for the respondent No. 3/Lokayukta.

ORDER

The Order of the Court was  delivered by :
U.C. MAHESHWARI, J. :- Heard on the question of admission.

2. The petitioner has filed this petition under Article 226 of the Constitution
of India, being aggrieved by the sanction order dated 23.2.2013 Annex.A/1
passed by the Law and Legislative Department of Madhya Pradesh granting
sanction for prosecution of the petitioner for the offence of section
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420,467,468,471,120-B and 34 of the IPC and section 13(1)(d) read with
section 13(2) of the Prevention of Corruption Act, 1988 (in short “the Act’).
Such sanction has been given by such department in connection of crime
No.43/10registered by Lokayukta, Bhopal.

3. Petitioner's counsel after taking us through the averments of the petition
as well as the aforesaid sanction order and the other papers placed on the
record argued that in the available facts and circumstances of the matter before
_ passing the aforesaid order granting sanction for prosecution of the petitioner
some opinion was requisitioned from the department of the petitioner and
such department has not recommended the matter to grant such sanction for
] prosecution, in spite that, contrary to such recommendation, without
considering the question involved in the matter the aforesaid sanction has been
given by the authorities of respondent No.2. In continuation, he said that in
view of the recommendation of the department not giving sanction for
prosecution of the petitioner, the impughed sanction was not sustainable and
prayed for quashment of the same by admitting and allowing this petition.

4. Having heard the counsel, keeping in view his arguments, we have
carefully gone through the averments of the petition as well as the papers
placed on the record along with the aforesaid order of sanction Anenx.A-1.
True it is that the department of the petitioner has not recommended the matter
for grant of sanction. On the contrary, the department has said that the
ingredients of the alleged offence are not made out against the petitioner but

. taking into consideration the factual matrix in the matter along with the aforesaid
recommendation of the department, the sanctioning authority has come to this
conclusion that there are prima facie circumstance against the petitioner for
his prosecution under the above mentioned offence and, pursuant to it, the
sanction was granted for prosecution of the petitioner.

5. It is undisputed position that the petitioner who at present was working
on deputation on the post of Asstt. Engineer in Municipality of Chhindwara, at
the time of the alleged offence was working as Executive Engineer in the Urban
Administrative Department of Madhya Pradesh and his services, being under
the State of M.P, could be terminated or he could be removed by the State of
M.P and, in such premises, the Law and Legislative Department of the State
was the authority to give the sanction and not the department in which he was
working, It is settled proposition of the law that the recommendation of the
department is not binding against the sanctioning authority. The sanctioning



LL.R.[2014]M.P. Bhagwan Motors vs. M.P.Trade & Investment(DB) 2509

authority can consider the matter after taking into consideration the entire
available record including the recommendation given by the department. In
such premises, mere on account of such recommendation given by the
department cannot be the ground to quash the impugned sanction order
Annex.A-1. Even otherwise, we are of the considered view that at the initial
stage, the sanction order for prosecution of the petitioner could not be the |
subject matter of judicial review. Its validity could be examined by the
concerning court after filing the charge sheet because all the questions relating
to the validity of the sanction, could be decided by the trial court after filing
the charge-sheet, after holding the fijll-flédge trial. At the stage of considering
the matter for grant of sanction, the sanctioning authority is not required to
record the entire evidence or to extend any opportunity to adduce the evidence
in rebuttal to the accused like the petitioner. So, in such premises also, the
impugned sanction does not require any interference at this stage.
Consequently, we have not found any merits in this petition. The same deserve
to be and is hereby dismissed at the stage of motion hearing. -

Petition dismissed.

LL.R. [2014] M.P., 2509
- WRITPETITION
Before Mr. Justice Shantanu Kemkar & Mr. Justice M.C. Garg
W.P. No. 2510/2011 (Indore) decided on 30 October, 2013

BHAGWAN MOTORS PVT. LTD. (M/S) ... Petitioner
Vs. .

MADHYA PRADESH TRADE & INVESTMENT

FACILITATION CORPORATION LTD. ...Respondent

Constitution - Article 226 - Recovery of the arrears of
commercial fax - Petitioner's application for registration for grant of
benefits under the scheme was rejected on the grounds (a) that it is
not a new industry; and (b) that there are dues of commercial tax on
the earlier unit which has been purchased by the petitioner - Held -
The intention of the scheme is not to deny the benefits to the genuine
new industrial undertakings - That the literal construction of the clauses
of negative list as has been tried to make by the respondents would -
result in defeating the very purpose of the scheme - The respondents
in place of taking into consideration that the petitioner is a bonafide
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auction purchaser of the erstwhile unit and had nothing to do with the
earlier unit or its dues have attempted to bring the petitioner in the
negative list merely because the petitioner has established its unit by
purchasing the earlier unit - Such an approach of the respondents is
contrary to the spirit of the scheme and as such cannot be allowed to
sustain. : ) (Paras 6 & 11)

G — SITT 226 — TOWGF &% F FHIAT BT TEAT — AT
3 Fwia o ve fF) 9 2g ufwm @ fau e &1 smdge g7
e TR aRdER frar war (@) fF ag T sutw 9, v (@) qdadt
wa7, Rt o gRr w9 fear war om, W aiviEs W 2?9 | -
afEiRe — ator 71 98w, arafie & atetfis vhrem ot am 1@
R B 8 ? — TeReE g @ wst @ wige auiweT odur fe
yeaeff gRT @R @1 war fRAr T €, @ uRvImREsy gie @ uaied
#t & fvd T — geaedffrr 4 guat far & A @1 geny 6 ),
Teprele WA B arafae farh Bar @ atv qdw waT @ swd As!
@aﬁiamémqﬁ,m,ﬁwqjﬁﬁ'aﬁmmﬁm%,m
sﬂﬁgﬁiﬂ%ﬁ#tﬁﬂﬁﬁﬂﬁﬂﬂﬂﬁmﬂﬁmﬁmﬁmﬁ—
yeeffarr &1 Saa gftewior Ao @ ame % fardia @ &% 39 SR 99
FIIY Y@ B agAfa @ f o e

P M. Choudhari, for the petitioner.
Vivek Patwa, for the respondent No.1.
Mini Ravindran, Dy. G.A. for the respondent Nos. 2 & 3.

ORDER

The Order of . the Court was  delivered by :
SHANTANU KEMXAR, J. :- Petitioner a Private Limited Company claims to be
engaged in the business of manufacture and sale of Sheet Metal Automobile
components which in turn constitute raw material for the purpose of
manufacture of motor vehicles had submitted an application before the
Facilitation Corporation seeking its registration under the Madhya Pradesh
Udyog Nivesh Samvardhan Sahayata Scheme, 2004 (for short "the Scheme").
The application was rejected by the Facilitation Corporation vide order dated
24.11.2009 (Annexure P-18) on the grounds that the petitioner's unit will be
covered under the negative list dated 17.08.2006 (Annexure P-9) and the
amended negative list dated 05.02.2008 (Annexure P-10) mentioning the units

which are ineligible for their registration under the Scheme. While rejecting

7
<!
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the petitioner's claim, the Facilitation Corporation recorded a finding that the
petitioner is manufacturing products distinct from the products manufactured.
by the earlier unit. However, it held that since there are dues of the commercial
tax on the erstwhile unit it will cover under the negative list disentitling it from
registration under the Scheme.

2. Aggrieved by the aforesaid order dated 24.11.2009 (Annexure P-18),
the petitioner had filed an appeal before the second respondent, which has
been dismissed vide order dated 01.06.2010 (Annexure P-1). Feeling
aggrieved, the petitioner has filed this petition under Ar ticle 226/227 of the
Constitution of India. ' '

3. Shri P.M. Choudhari, learned counsel for the petitioner has argued
that in exercise of its powers under Section 29 of The State Financial
Corporation Act, the MP Financial Corporation had conducted an open auction
of aunit viz. M/s. Saurabh Spinners Pvt. Ltd in order to realise its dues against
the loan advanced to the said unit. The petitioner company being interested to
purchase the said unit which was put to auction had participated in the auction

+ proceedings and had purchased the said unit M/s. Saurabh Spinners Pvt.

Ltd. After its purchase the petitioner had started its own independent unit for
manufacturing entirely a different product-from the product of the erstwhile
unit. He, therefore, argued that when the petitioner had nothing to do with the
earlier unit, the petitioner cannot be made to suffer if there are any dues of
Commercial Tax by treating it to be falling in the negative list of the earlier
unit. He also argued that the question as to whether, for the recovery of dues
of Commercial Tax Department from the earlier company M/s Saurabh
Spinners Pvt. Ltd., the petitioner's property could be put to auction by the
M.P. Commerce & Employment Department or not, has already been decided
by this Court vide order dated 17.02.2009 passed in W.P. No.2107/2007
holding therein that the arrears of the commercial tax on the erstwhile unit
could not be recovered from the petitioner. In the circumstances, according
to him, the rejection of the petitioner's application for registration by raising
the same issue of dues of erstwhile unit is wholly unjustified. He further argued
that the petitioner was nowhere connected with any of the acts and activities
of the earlier company, but had purchased the property in an open auction
from the Madhya Pradesh Financial Corporation and has set up its entirely
new unit manufacturing a distinct product, the impugned orders passed by the
respondents treating the petitioner to be covered under the clauses of negative
list are ex-facie illegal and are not sustainable. ~

~
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4. Shri Vivek Patwa and Ms. Mini Ravindran, learned counsel for the
respondents, on the other hand, supported the impugned orders and argned
that in view of the arrears of the tax on the unit, which the petitioner had
purchased, the petitioner has rightly been denied the registration in the scheme
in view of the provision contained in the negative lists. According to them, the
petitioner having purchased the earlier unit it will not be a new unit.

5. We have considered the submissions made by the learned counsel for
the parties and perused the impugned orders and the record.

6. The State Government had framed an Industrial Promotion Policy,
2004 vide notification dated 21.06.2004, with an object to encourage
indystrialization, which in turn would generate employment in the State. A
Scheme to that effect was framed giving various incentives to industries falling
within the eligible one's. It appears from the impugned orders and the reply of
the respondents that the petitioner's application for registration for grant of
benefits under the Scheme was rejected on the grounds (a) that it is not anew
industry; and, (b) that there are dues of commercial tax on the earlier unit
which has been purchased by the petitioner.

7. Before dealing with the questions involved in the petition, it would be
appropriate to extract relevant entries of the list dated 17.08.2006 (P-9) and
the list dated 05.02.2008 (Annexure P-10) relating to industries which are
ineligible for registration under the Scheme.

_“Entry 46 — waucy 0 @ Wi} 4w 959 et sorE @7
BTRVT, WIFIGROT- 9T S{EAE SXD 4T 6§ Hd i @) 718 -8
aitenfis 3@ |

“Entry 43 — a0 I & HiaR fae A frell T @t
TRV, TATIARY 7 SEHET YD 4T 98 e wenfog &) 1€ ol
g Sefe so1g, I S8 W I ST 9ol AL 8 " Th
THE P SEA qd 3a1g & SWE ¥ A 8, @) vl soTE arur
=51 grft |

8. We have carefully gone through both the entries extracted above
describing industries which are ineligible for registration and for availing the
benefits of the scheme. In the present case, it is not the case of the respondents
that earlier unit was of the petitioner's itself which the petitioner has closed
and established a new unit. It is also not the case of the respondents that the
petitioner was any way connected with the earlier unit. From the averments it

)
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is clear that the petitioner had purchased the land and old building of the
erstwhile company in an open auction conducted by the Madhya Pradesh
Financial Corporation for recovery of the dues of the loan advanced by it to
M/s. Saurabh Spinners Pvt. Ltd. It is also not in dispute that after purchasing
the unit in question in an auction, the petitioner had raised additional construction
and started manufacture of entirely different products from the products
manufactured by the earlier unit. Thus, when the petitioner has nothing to do
with the earlier unit, it neither can be said to be the old unit or can be said that
it has established a new unit by closing the earlier unit as undisputedly it has
no connection whatsoever with the earlierunit. h '

9. We also find that in the petitioner's case itself earlier this Court had
given a clear finding in W.P. No.2107/07 filed by the petitioner challenging
the action of recovery of commercial tax dues of the earlier unit M/s. Saurabh
Spinners Pvt. Ltd from it. The relevant portion of the order dated 17.02.2009
passed in W.P. No.2107/2007 reads thus:

“Ror the reason given in Mahaveer's case (supra) and as
per the law laid down by the Apex Court in SICOM Ltd.'s
case, the present writ petition is also allowed and it is
declared that the property purchased by the petitioner-
Company from the Corporation cannot be put to auction
by the Commercial Tax Department of the State
Government for recovery of the arrears of commercial
tax from the erstwhile owners.”

10. - Inview of the aforesaid, in our considered view, the interpretation put -
forth by the Facilitation Corporation and in appeal by the Deputy Secretary,
Commerce Industry & Employment Department holding the petitioner to be
not a new unit and also holding that as there are dues of Commercial Tax
against the erstwhile unit for which it is the petitioner who is liable to pay the
same, in the circumstances, the petitioner would be covered under the clauses
of the negative list is wholly misconceived. :

11.  Ongoing through the scheme, we are of the view that the intention of
the scheme is not to deny the benefits to the genuine new industrial undertakings.
We also feel that the literal coristruction of the clauses of negative list as has
been tried to make by the respondents would result in defeating the very
purpose of the scheme. The respondents in place of taking into consideration
that the petitioner is a bona fide auction purchaser of the erstwhile unit and
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had nothing to do with the carlier unit or its dues have attempted to bring the
petitioner in the negative list merely because the petitioner has established its
unit by purchasing the earlier unit. Such an approach of the respondents is
contrary to the spirit of the scheme and as such cannot be allowed to sustain.

12. Thus, for the reasons stated above, the petition is allowed. The
impugned orders dated 24.11.2009 (Annexure P18) and 01.06.2010
(Annexure P1) are hereby quashed. The respondents are directed to register
the petitioner as new Industrial Unit for the purposes of the scheme so as to
enable it to apply for grant of assistance in the nature of refund/reimbursement
of Commercial Tax and Central Sales Tax deposited by it. A certificate to that
effect be issued in favour of the petitioner by the respondents immediately.

No orders as to the costs.

Petition allowed.

LL.R. [2014] M.P., 2514
WRIT PETITION -
Before Mr. A.M. Khanwilkar, Chief Justice & Mr. Justice K.K. Trivedi
W.P. No. 20342/2013 (Jabalpur) decided on 11 April, 2014

PRATIBHA SINGH (MINOR)(KU.) ... Petitioner
Vs.
STATE OF MADHYA PRADESH & ors. ' ...Respondents

(and W.P. Nos. 18708/2013, 18728/2013, 18738/2013, 18750/2013,
19100/2013, 19465/2013, 20050/2013, 20318/2013,20908/2013, 21297/
2013, 21502/2013, 21503/2013, 21504/2013, 21505/2013, 21506/2013,
21507/2013,21508/2013,21510/2013, 21511/2013,21513/2013, 21514/
2013, 21515/2013, 21516/2013, 21517/2013, 21518/2013, 21519/2013,
21520/2013, 21522/2013, 21523/2013, 21525/2013, 21526/2013,21529/
2013, 21530/2013, 21531/2013, 21533/2013, 21534/2013, 21536/2013,
21537/2013, 21545/2013, 21562/2013, 21566/2013,21827/2013, 21828/
2013,21830/2013,21831/2013, 203/2014, 286/2014,321/2014, 334/2014,
367/2014,494/2014, 1067/2014, 1069/2014, 1668/2014, 1673/2014, 1771/
2014, 1842/2014, 1843/2014, 1929/2014, 2345/2014, 2381/2014, 2382/
2014,2618/2014, 2820/2014, 21554/2013)

A. Vyavasayik Pariksha Mandal Adhiniyam, M.P (21 0f 2007),
Section 3 - Establishment of Professional Examination Board -

%



faad ]

f
LL.R.[2014]M.P. Pratibha Singh Vs. State of M.P. (DB) 2515

Notification - State Govt. has not issued notification to establish Board in _
exercise of powers under Section 3(1) of Act, 2007 - Earlier Board was
constituted vide notification dated 22.01.2004 - Existing Board must
continue to function in terms of those Govt. orders/notifications until
establishment of new Board upon issuance of notification under Section
3(1) of Act, 2007 - Upon issuance of notification, existing Board would
merge in newly established Board and cease to exist. (Para 33)

X FTERE T Fse AT, 4.9 (2007 FT 21), €RT 3
— ST gEr 75 31 ¥y — frgEar — afifvm, 2007 € SR
3(1)$afﬂ1fa¥1ﬁﬂﬁ'aﬂumwmﬁgqmmﬁmﬁm\ww

T @Y 2~ qdodf Weq, BT Tow ARREAT e 22.01.2004 FRT fvaT

T o — AN Hed B WEN ARy /aftrETa’ @ w4 el @
asﬂﬂmmiﬁwmaﬂ%qmwﬁsaﬁlﬁm,zomaﬁws(ﬂ?ﬁ
dﬁaaﬁqmmﬁ%&wﬁww#&awﬁaqﬁ—aﬁm
SR $v WR, qd9E dew, 9 enfia dewd & e s st 9wEr
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B. Vyavasayik Pariksha Mandal Adhiniyam, M.P. (21 of
2007), Section 3 - Professional Examination Board - Whether Board
becomes functus officio by declaration of result - No executive
instruction issued by State Govt. to limit the powers of Board - Argument
that after declaration of result, the Board ceases to have any authority
liable to be negative as obligation to conduct free and fair pre-admission’
professional examination is fully vested in State Govt. which has been
entrusted to Board. (Paras 39 & 40)

& HTTNYE G 7o FlAFrm, 7.9, (2007 FT 21), &NT 3
—Wvﬁmm~wwﬁmaﬁmwmm,mrd—ﬁqﬁ
ﬁmé—mﬁm'ﬁﬁmmﬁmmwm
mmﬁéwamﬂﬁ—aﬂﬁiwﬁvmaﬁﬁWa%Wﬁwa%
T BT UIteR TEY q9dr, TeR 9 gy @, shar £ wa st frser
qa‘mq\a‘wmwmqﬁma?#waﬂmﬁaqyfmmmﬁ'
fifea €. R wesar &t o frar w2 '

C. Vyavasayik Pariksha Mandal Adhiniyam, M.P (21 of 2007),
Section 3 - Professional Examination Board - Orders - Orders cancelling
the examination were issued under the signatures of Dircctor - However,
office notings establishes that Chairperson had approved the proposal
and had directed the Director to take follow-up action - No illegality in
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issuing order under the signature of Director. (Paras 43 & 44)

T arTaifys Tar Tsda JEram 4.9, (2007 #7 21), SRT 3
— rwIT T Fed — HRe — e i w1 @ ARy FRue
F TRl @ o) f5d 1A — feeg srafedi fewft @ <o star @
f5 s ¥ TR @ aqAifae e ek PR 9 9 s A
3 fore PrRfYT frar o1 — PRYT @ swWiER @ Wl IR W &3
¥ oI ardemr G|

D. Vyavasayik Pariksha Mandal Adhiniyam, M.P. (21 of 2007),
Section 3 - Professional Examination Board - Action against selected
students - Computer Experts Committee was constituted - After submission
of its opinion further enquiry by Committee of Controllers was constituted
which submitted its report - No_fault can be found with the decision of
Board to proceed only against identified candidates. - (Para 63)

g Fraaify®s TWET Ted IRy, A9, (2007 FT 21), T 3
— T vOET F5o — a4 et # favg srdarEt — svIYER
frete afify e ) TF — SueT Afa I" o9 @ TwEn, FaEet
X affy g afiltew g wiem o T e soer sl uwga
frar — daa <Rfv g=Rfat @ freg srfad) o @ Aea & Fofa 7
Hig Ffe 8 wrdl &1 Ghdl|

E. Vyavasayik Pariksha Mandal Adhiniyam, M.P. (21 of
2007), Section 3 - Professional Examination Board - Natural Justice -
Where identical pattern of commission of organized unfair means
emerges, it would be nothing short of mass copying and therefore, could
be dealt with together by a common order and without issuing notice to
respective candidate, (Paras 87 & 91)

g IgEIF UWET WS JfEfraH, 9.9, (2007 #T 21), €T 3
— arFarfiE TOEr Tsad — TafiE g — w8 wufsa sgfad e s1ka
B BT ¢ AT dOST SIRGY TGl B, T§ GHIRH THA P QDA T
gl zafye sawn: eraefl B sifew o f5d fEr ety wae ek g
vE wrel fraery fear o wadr 2

K Vyavasayik Pariksha Mandal Adhiniyam, M.F. (21 of
2007), Section 3 - Professional Examination Board - Cancellation of
Result - Criminal Prosecution - Opinion of Board officials and reasons
recorded in impugned decisions should hot prejudice the petitioners in
criminal action pending against them in any manner. (Para 123)
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PK. Kaurav, for the respondent/Professional Examination Board.

ORDER

The Order of the Court was  delivered Dby :
A.M. KBHANWILKAR, J. :- By this common judgment, we propose to dispose
of all the abovenoted writ petitions together as the same involve similar points
for consideration and challenge the common orders passed by the Madhya
Pradesh Professional Examination Board (hereinafter referred to as 'the
Board").

2. ‘Each of these petitions, essentiaily, challenge the decision of the Board
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vide orders dated 9th October, 2013 and 6th December, 2013 respectively.
By the said orders, the Board cancelled the entrance examination results of
415 candidates of Dental and Medical Admission Test (hereafter referred to
as the 'entrance test' for the sake of brevity) in two lots of 345 and 70
candidates vide order dated 9th October, 2013 and 6th December, 2013
respectively, for the reasons recorded in the said orders.

3. Asa consequence, the admissions granted to the concerned candidates
in the Medical Colleges on the basis of the said examination results, which
stood annulled, came to be cancelled by the respective Medical Colleges. As
aresult, even these consequential orders are subject matter of challenge. We
may mention that in some of the writ petitions, the reliefs claimed are loosely
worded. In the interest of justice, however, we hold that the intention of each
of the petitioners is not only to challenge the action and decision of the Board,
but, also the consequential order passed by the concerned Medical College
cancelling their admission to medical course.

4, The background in which the impugned orders were passed by the
Board can be briefly stated as under:-

" (@) The Board initiated steps to conduct Pre-Medical Test (PMT)
examination pursuant to the request made by the Medical Education
Department, Government of Madhya Pradesh, in that behalf vide letter
dated 10th May, 2013. An Activity Chart, Rule Book, Examination
Programme was then approved by the Chairman of the Board on 20th
May, 2013. Thereafter, an advertisement was issued in newspapers having
wide circulation on 22nd May, 2013. The Online Forms were invited
between 22nd May, 2013 to 21st June, 2013 and the date of examination
was scheduled on 7th July, 2013. The Board then appointed Coordinating
Centers in 14 cities on 27th May, 2013. Other logistical arrangements
were made by the Board for conduct of free and fair entrance examination
for admission to professional courses. The candidates were to be allocated
roll numbers and examination centers on 30th June, 2013. As per the
Activity Chart, finalized by the Chairman of the Board, the Test Admit
Cards, which were to be generated contemporaneously with computerised
allocation of roll numbers and examination centers to the students and
uploaded on 30th June, 2013 itself. However, that was done on 3rd July,
2013 by the concerned officials of the Board.

(ii) The complaint regarding gross irregularities and unfair means in

&
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the conduct of examination was received by the Director General of Police
on 6th July, 2013. Acting upon the said complaint and the reports
appearing in the local newspapers about the conspiracy hatched for
resorting to unfair means by large number of the candidates with the

assistance of candidates coming from other States, the Indore Crime

Branch moved into action and arrested about 20 suspects. However, the
Board continued with the process of conducting entrance examinations.
on 7th July, 2013. On the same day, FIR was registered at Police Station,
Rajendra Nagar, Indore, bearing Crime No.539/2013 mentioning about
the involvement of large number of candidates having indulged in unfair
means during the entrance examination. After registration of the FIR, the
Crime Branch made inquiries with the officials of the Board and sought
certain information. A written communication in that behalf was also
received by the dfficials of the Board dated 8th July, 2013 from the Crime
Branch. The information, as sought by the Crime Branch, was provided
by the officials of the Board on 12th July, 2013.

(i)  Notwithstanding these developments, the Board proceeded to declare
result on 13th July, 2013. Two officials of the Board, namely, Nitin Mohindra,
Principal System Analyst and Ajay Kumar Sen were interrogated by the
Investigating Team of police. The said officials of the Board were formally
arrested on 16th July, 2013. As aresult of their arrest, the Board suspended
these officers on 17th July, 2013, Following the arrest of the abovesaid two
officers, during investigation, the complicity of one C.K. Mishra, Assistant
Programmer of the Board was also unravelled. He was arrested on 18th July,
2013. Consequent to his arrest, the Board suspended the said official on 19th
July, 2013.

(iv)  The Board received a list of 317 candidates, from the Superintendent
of Police, Indore dated 20th July, 2013, who were named as beneficiaries of
the conspiracy. It came to light that one Jagdish Sagar was party to the
conspiracy.

(v)  Thelistof 317 suspected candidates was also given to the Director of
Medical Education, Government of Madhya Pradesh on 20th July, 2013. The
Board made over the entrance examination result to the Director of Medical
Education, Government of Madhya Pradesh, on 24th July, 2013, for counselling
before admission of the concerned candidate.

(i)  Acommunication dated 13th August, 2013 was received by the Board
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from the Crime Branch regarding roll number allotment Logic Formula. Another
communication dated 17th August, 2013 was received for the same information.

(vif)  Asregards the criminal case, considering the gravity and seriousness
of the offence and involvement of resourceful persons in the commission of
crime, the State Government entrusted the investigation of the said case to the
Special Task Force (STF) on 26th August, 2013.

(viii) The Board vide letter dated 27th August, 2013 furnished
information to the Crime Branch in response to its letter dated 17th August,
2013. Besides providing that information, the Director of the Board
realizing the seriousness of the situation, which came to his knowledge,
moved into action and, thus, submitted proposal to the Chairman on 30th
August, 2013 to permit constitution of Computer Experts Committee to
examine the records and submit its opinion and recommendation. The
Chairman accorded approval to the said proposal on 5th September, 2013.
The Director then submitted proposal to the Chairman for nominating
experts on the Computer Experts Committee on 5th September, 2013,
That note was approved by the Chairman on 6th September, 2013. As a
result of which, the Computer Experts Committee — of six experts - was
constituted. The said Committee convened its first meeting on 7th
September, 2013 and after due inquiry formed opinion which was reduced
into writing. The same reads thus:-

“fma: s § SUaar wafed T P AfE @ gaw A |
T8 TAP 233
TRIT BHIB 27—12 /2013 /08

fasa:  PMT 2013 %0 & i oI Iois TR ¥R @
JTURTET 35, 539 /2013 B fad==r I&d |
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Pratibha Singh Vs. State of M.P. (DB)
2. do7 ¥ Frefafad TrgeR (eauey SURYT §Y -

1|Dr.Samar | Asso. Professor& | Govt. Engineering
Upadhyay | Head,Compurter College, Jabalpur,
Applications Mob.09425862726
2(|MrsJuhi | Lecturer & I/c Govt. SV Polytechnic
Jain HOD, IT College,Bhopal,
_ Mob. 09425009697
3iMr. D.K. |Lecturer,Computer | Govt. Women's
'Chourishi Science & Polytechnic College,
Engineering Bhopal

Mob. 09826816730

4| Mr. Kuldeep| Sr. Software CRISP, Bhopal
Singh Engineer Mob.09893318230
Chouhan

5| Mr. Ashish | Server Administrator | CRISP, Bhopal
Jain Mob.08085856465

6{Mrs. Ajita | Asstt. Professor UIT, RGPV, Bhopal
Satheesh Mob.09826632257

3, T FrER IR g A T WSl BT Il B

Rar 7T 9 UTET AT i VS s Uden Aved @ e
% VP/COMPUTER/11-80/2012/08/42-76, Dated 22-06-2012 (P-955 to
980) B I P 04 W Foola fIeR0T AFHR G FHILY A
B arfSraTral e o fifem afaes, +ff aorr g Ud SHan, o
B3, firs grT 0 Jie FaR SRe fe ST A8 g T, Afug
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ST Y stoft F T arrem 2

4, o fifer A, 2 o gAR vd o WP, s gwr 9
aefiers, frem 9F =R @ wEad ¥ T sarl (fless /<0 |
H—054 /) 1 Brgex fAAwsil G eraelia= BT T §d grar T
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10 |IaaH 1175 234 941 80.08%
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11 [¥ar 3308 248 3060 92.50%
12 |9PFR 1285 1265 20 “1.55%
13 | 1324 1296 28 2.11%
14 | 1370 1342 28 204%
T 40086 9891 30195 | 75.32%

7. TRITIFER TEER JawES Y9 A FHiaE e TN 8 |

EriwE)  (podv Riz HiEF) S )]
TR TeffEer IFRR WHeadR R AT

7 A
@ o)  (acharwdn) (€t T SuEm)
AFEW I TIAE AfERS MHW T MO TS B
are kIt FqAYY
(emphasis supplied)

(x) Inthe meantime, the Director called upon Nitin Mohindra and Ajay
Kumar Sen who were in District Jail, Indore, by written communication dated
31st August; 2013, to furnish the logic of allotment of roll numbers for
facilitating scrutiny by the Computer Experts Committee. The said officials,
however, by written communication dated 3rd September, 2013 expressed
their inability to disclose the logic in allocation of roll numbers to the candidates.
In absence of information divulged by the officials under suspension and in
jail, the Computer Experts Committee had to evolve their own mechanism to
find out the methodology that must have been adopted in allocation of roll
numbers to concerned candidates — by method other than stipulated or specified
of randomisation process. The Committee thus submitted its report in that
behalf on 7th September, 2013, which has been extracted in the preceding
paragraph. The Computer Experts Committee thus in the initial scrutiny, found
mismatch of 30195 out of 40086 candidates in the allocation of roll numbers,
including of allocation of roll numbers to 49 rejected candidates.

(x) The Board then received communication dated 9th September,
2013 from STF demanding information on various aspects such as Roll
Numbers, Application Form etc. The Board also received communication
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from STF dated 18th September, 2013 to supply Test Admit Cards and

online forms issued to 369 students; to furnish two coloured true copies

of the Test Admit Card and online form in hard as well as soft format. On

21st September, 2013, the Board supplied list of mismatch of 30195

candidates identified by the Computer Experts Committee. The STF then,

vide letter dated 27th September, 2013, posed certain queries to the

Board in connection with the list of roll numbers and mismatch. In response,

the Board vide letter dated 27th September, 2013 informed that the’
mismatch is limited to 876 candidates.

(xi)  On the same day, i.e. 27th September, 2013, Dr. Pankaj Trivedi,
Controller/ Director of the Board was arrested by the Investigating Agency.

(i) The Computer Experts Committee convened its emergent meeting on
30th September, 2013, for consideration of the matter in the light of new
information. This meeting was attended by five members of the Committee.
The sixth member being outstation member, could not attend that meeting.
After due deliberations, the Committee recorded its opinion in the form of
Minutes, which reads thus:

"I FHEG
%l TAIG I 5—9—1 /02 / 2013.
ﬁw:ma#mmﬁua@aa%ma%maﬁl
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1 Mrs.Juhi | Lecturer & I/e Govt. SV Polytechnic
Jain . HOD,IT 'College,Bhopal,.
. Mob. 09425009697
2 Mr.D.K. Lecturer,Computer | Govt. Women's
- Chourishi | Science & Polytechnic College,
_ Engineering Bhopal |
] Mob. 09826816730
3 Mr. Kuldeep| Sr. Soﬁware CRISP, Bhopal
| Singh Engineer ] Mob.09893318230
Chouhan '
4 Mr. Ashish | Server Administrator| CRISP, Bhopal
Jain ' Mob.08085856465
5Mrs. Ajita | Asstt. Professor UIT, RGPV, Bhopal
Satheesh Mob.09826632257
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(emphasis supphcd)

(xm) After the second report of the Computer Experts Com:mttee was made
" available, the Director of the Board submitted proposal to the Chairman to

* constitute Committee of Controllers to submit its report for necessary action.

The said proposal was approved by the Chairman. As a result of which, the
Committee of Joint Controllers of following persons was constituted:

1. Dr. Sanjay Kumar Jain - Acting Controller
Dr. Santosh Kumar Gandhi- Jt. Controller (Computer)
Dr. Alok Kumar Nigam — Jt. Controller (Exam)
+ Shri R.S. Mujalda— Finance Officer
Shri K.K. Soni— Dy. Controller (Estt.)
(xiv) The meeting of the said Committee wa§ convened on 4th October,
2013 which concluded with the following Minutes;

A

' TR SIS AT /591 /02 /2013,
faua: PMT - 2013 & dgg F |

‘ AT f&AF 04.10.2013 &} |G 6.00 T fl—242/79 W
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. (xv)  The Acting Controller, Dr. Sanjay Kumar Jain, in his noting made in
the note-sheet dated 7th October, 2013 referred to the information sought
from STF. After exchange of inter departmental office notes, the Committee
of Joint Controllers was again convened on 8th October, 201 3, which
concluded with the following opinion:-

IS BHIG
THI SIS AT/ 59—1 /02 / 2013.
fawa: PMT - 2013 & Hadg & |

242,/ R SeRaT GRRT B d6% Ao X 08.10.2013 G|
ARE 01.00 91 TF. WG FAR W, yaRT Prjss @ o §
mﬁaﬁﬂs‘ﬁmﬁﬂﬁﬁﬁ#wwwﬁ%gﬁl

giafer gRT weer, favemvr ve v AR SWRisg yrT T
% Tadiys, Aue @ e1Ey afv, 3R BN Aved @ Suas
HRATS 73, rAfRfaY N e v qoe) Relvg 9y g Suder
TRATE TS IR SR 345 il O @ WY iy D) 9t 3§
Suee 2 foes 18 W= B € B uw sl 9w R aRaRfg
Txar Had! yeAT F e €, g BRI 59 WO @ Rt @
T farar T R aen anafidl & e Aok weeE SR uRaffa
%ﬁ@%wmswwmﬁﬁaﬁaﬁﬁmmmﬁaﬁ
gfe e ¥ Suee oSt | 8l 2

SR figet R A 7 e @ omeR w 9fify oy
frreere ox ugeRdt @ fo5 345 a=lRfal B G A Seafag st
BT a1 Pl o1 Sewee W iR siar 21 o wiRky
mﬁma{mﬁmaﬁmﬁmmwﬁvmﬁmmmﬁﬁ

ST HRE 2 |

|l o7 fRga oot aRaET 1711 /0 A R—1716 /1
X He T B

T e et Td e ey £ |
TRIT/—~8.10.13 B/ —8.10.13 &1/ —8.10.13
(@. 3. |+) (R, quTeRT) (Sl.arets o)
EASLLE ] o arferarsr dgwt FraEs

BXIT/—8.10.13 ' g%/ —8.10.13



2530  Pratibha Singh Vs. State of M.P. (DB) LL.R.[2014]M.P.

(=Y. waLa. ) (=1, T, i) _
. o NP
s Sd/-8.10.13
o : Dr. 8.X. Jain
Controller
M.P.Professional

Examination Board
Bhopal (M.P.)

’ LGIGE
(emphasis supplied)

(xvi) The report prepared by the Committee on the basis of which the

conclusion noted in the above quoted Minutes evinces the yardstick adopted
“by the Committee in identifying 345 candidates against whom immediate action
" was warranted. The said evaluation report reads thus:
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(xvi) These reports and opinion were placed before the Chairman of the
Board with recommendation to initiate action against 345 identified candidates.

_The Chairperson concurred with the said proposal submitted by the Director

and issued directions to proceed in the matter accordingly. This noting was
made on 8th October, 2013, as can be discerned from the Office File, which
reads thus: :
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(xviii) As a consequence of directions issued by the Chairman, the Director
processed the matter further and finally issued the impugned order dated Sth
October, 2013 cancelling the entrance examination results of 345 identified
candidates and held them ineligible for having indulged in unfair practices.
The impugned order dated 9th October, 2013 reads thus:
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(em'phasis supplied)

(xix) Onthe basisof information gathered during the inquiry undertaken by
the Board which unravelled the involvement of large number of candidates in
resorting to unfair means during the entrance examination, the Board caused
to register FIR in the local Police Station on 11th October, 2013.

(xx) Notably, the decision taken by the Chairman of the Board on the
recommendation of the Difector and as a result of which the impugned order
dated 9th October, 2013 came to be issued, this entire matter was placed
before the Executive Committee of the Board on 19th November, 2013. The
Executive Committee not only approved the entire action but also ratified the
same, thus, upholding the cancellation of entrance examination results of 345
candidates identified by the Commiittee. :

(xxi) Thereafter,on 29nd November, 2013 the Board received list of another
92 candidates from the STF, who were allegedly involved in the commission
of the crime registered against them. On receipt of this information, a meeting
of Joint Controllers was convened on 30th November, 2013. In the said
meeting, after due analysis of the material available and applying the same
logic as was applied for identifying 345 candidates, the Committee of Joint
Controllers opined that action must be taken against additional 70 candidates.
The evaluation report of the said Committee reads, thus:
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BT/ —30.11.2013 & / —30.11.13
(@ . Tl (1. T AR )
(emphasis supplied)

(exii)  After receipt of this report, the Director placed the matter before the
Chairman with recommendation to take action against 70 additional candidates
identified by the Joint Controllers Committee. The Chairman approved the
said proposal and issued directions to initiate action against the said 70
candidates. As a result, the Director processed the matter further and finally
issued the order on 06th December, 2013, which reads thus:
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(emphasis supplied)

(i)  Indeed, this decision has still not been placed before the Executive
Committee as it is stated that no meeting of the Executive Committee could
be convened since then. It is, however, stated across the Bar by the counsel
for the Board that as and when the next Executive Committee meeting will be
convened, the proposal and the said matter will be placed for consideration
of the Executive Committee and for ratification.

(xxiv) The Joint Controller (Exam.) moved a proposal on 28th December,
2013 to blacklist the examination centers where the unfair means were resorted
to by the candidates and presumably in connivance with the officials thereat.
After processing the said proposal, the Controller (Exam) issued order on 1st
February, 2014 to blacklist the named exammatlon centers. The said order
reads thus:

"HOY0 H[TIUIA® UdaAT Hvsd, Tiurd
TS /HOW0 /G / 5—U—1 /751 /2014 HVOral,fasqis 1,/2 /14
K|

G B AEPHH, WA 19 P fafre serfreraat §
Rl w3 2012—13 W (Fufda) siwmta fufeemn, <0 fafea,
gyfafes vd 7o fagm & S@9fta umyed § waw g Avew
g AraRTa Wio Wf¥@a 3 2012 UG Wo AT < 2013 &
aﬁﬁmwwwwaﬁﬁwﬁﬁaﬁqﬁm#ﬁm
s srareff snmaR 7 asf ¥ wfaf go—

(1) TP BHAT TEE Ted ERR B W 00 TR,
A :

(2) AHHNT FEAT TR VDS Wt At oo TR, Wrre

.
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(3) TG ATFTT ST YOS T T FTAR HhveN] ThHa—1,
el TSEgRR

(4) WP ALl AoER AW, FTAR Haved whw—24 foer®
Tef, YA, §RR

(5) TP ARET T TR WHVSY] T ST T g}
(6) TS a9 TR VDTS ¥oE, e, g

o 2f¥wa S 2012 T4 Ho WfePpa T 2013 & T4
ST Bal W U9 B GArs U afierd wured ¥ uRered g2
Ffrafaral @ eReT Aved B B o T | i g3 o
fedl g ufas ¥ g & W arelt afierel ¥ SuRe Bl
B gAY # wthe far wmar 2| W € 39 uen we B
TaaP! o MR fpar s 8 5 o s ¥ Srdvq derel o
yfdeet Bt e ¥ wosd @ A ff wen 7 Bl w® T

R |
) IGEELY
7Y, e THeT 7S
e
5. Suffice it to note that on the basis of the above said orders dated 9th

October, 2013 and 6th December, 2013, the colleges in which the concerned
candidates had taken admissions on the basis of entrance examination results
declared on 13th July, 2013 came to be cancelled. As aforesaid, all these
petitions essentially not only challenge the orders passed by the Board, but,
also the action of the concerned college in cancelling their admissions.

6. (i) Let us now turn to the grounds of challenge as canvassed by the
respective counsel for the petitioners. Mr. Amitabh Gupta, learned counsel
appearing in W.P. Nos. 20908/2013 & 21518/2013 argued that the impugned
decision taken by the Director to cancel the examination re sults is without
authority of law. The Board alone could have taken such a drastic decision.
Further, the ex post facto ratification of such a decision is impermissible. The
impugned order is based on the report of committees whose constitution is
not in consonance with the provisions of the Madhya Pradesh Vyavsayik
Pariksha Mandal Adhiniyam, 2007 (I) [hereinafter referred to as “the Act of
2007 (I)]”. The Board could not have entrusted the inquiry to any Committee.
It is then submitted that, at any rate, after the declaration of results by the

. _1:
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Board on 13th July, 2013, it had become functus officio. In that, the Board
could not have enquired into the issue of eligibility of the students who have
already been declared as passed in the subject examination. That Authority
vests in the Board only when the examination process is on going and not
after the declaration of the results.To buttress this submission, reliance has
been placed on the provisions of the Act 0of 2007 (I) and terms specified in
the Brochure issued by the Board in relation to the examination in question, It
. is then contended that the irregularities referred to in the impugned orders of
the Board are purely founded on the report of STF and not the opinion of the
Experts Committee appointed under the orders of the Chairman. Further, the
opinion of the Experts Committee was false and concocted on the basis of
communication received from STF dated 27.9.2013. Before the Experts
Committee could meet and form its opinion the Board wrote to STF about
involvement of only 876 candidates vide letter dated 27.9,2013. That figure
corresponds with the figure mentioned in the charge-sheet. At any rate, the
opinion of the Experts Committee was entirely different and limited to the
acts of commission and omission of swapping of roll numbers. It is then
contended that the Board has acted as per the dictation of the STF for taking
action against 345 students by one fiat, vide order dated 9th October, 2013.
The constitution of the Committee and including the Computer Experts
Committee was only a farce of inquiry. It is also contended that from the
notings made in the file, which were made available to the petitioners under
the Right to Information Act, it leads to an inevitable conclusion that the
impugned decision taken by the Board is vitiated. Notably, the Minutes of the
Executive Committee dated 19.11.2013 are not even signed. It necessarily
follows that there is no ratification by the Executive Committee. He futther
contends that the opinion of the Committee as well as the decision of the
Board proceeds on suspicion deduced from circumstances and not actual
fact of candidate having indulged in unfair means. No such conclusion could
be reached keeping in mind the Law relating to circumstantial evidence. Itis
then contended that the impugned decision is on the face of it in violation of
the principles of natural justice. In that, no opportunity whatsoever was given
to any student, whose examination results came to be cancelled vide impugned
decision dated 9th October, 2013. It is also submitted that out of total 415
candidates against whom action has been taken; only 115 candidates had
taken admission in the concerned Medical Colleges and out of them, only 65
candidates have approached this Court by way of writ petitions. Rest of the
candidates have reconciled with the impugned order passed by the Board for
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the reasons best known to them.

(i) In anticipation of the argument to be canvassed on behalf of the Board,
Shri Amitabh Gupta submitted that post decisional hearing to be given to the
affected candidates, in the fact situation of the present case, will be
impermissible. In other words, the impugned order will have to be set aside as
a whole and not conditionally.

(i) To buttress the above submissions, Shri Gupta has relied on the
following Supreme Court decisions in the case of The Punjab University,
Chandigarh Vs. Vijay Singh Lamba and others ' (Para 7), Rashmi Metaliks
Limited and another Vs. Kolkata Metropolitan Development Authority
and others® (Para 10), State of M.P. and others Vs. Hukum Chand Mills
Karmchar®, State of Andhra Pradesh and another Vs. Dr. Mohanjit Singh
and another*, Shekhar Ghosh Vs. Union of India and another® and M/s
Bishamber Dayal Chandra Mohan etc. etc. v. State of U.P. and others®

etc. etc.(para 27). :

7. Shri Sanjay K. Agrawal, learned counsel appearing in W.P. No.21297/
2013 argued that the academic record of the petitioner has been exemplary
from school level. It is unfathomable that student with such academic record
would indulge in unfair means by engaging scorer. He further submitted that
even on a fair and close reading of the report of the Computer Experts
Committee, it is not possible to decipher as to what logic was applied by the
" Committee to reach at the conclusion as recorded in its report dated 7.7.2013.
Further, there is nothing to indicate that all the members were present in the
meeting. Rather, the said meeting was hastened in absence of the outstation
member. He submits that to do substantial justice to the students, the Board
ought to have and therefore, be directed to conduct fresh examination of all
students, at least for 415 candidates against whom action has been taken by
the Board. He submitted that Clause 4.6 of the Brochure permits the candidate
to opt for change of roll number within five days. Thus understood, it is
preposterous to proceed against the candidates on the allegation of swapping
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of roll numbers. He further submitted that there is no legal evidence to even
remotely suggest that the roll number of petitioner for whom he was appearing
has ever been changed after it was generated.

8. Ms. Durgesh Thapa, learned counsel appearing for the petitioners in
Writ Petition Nos.21562/2013 & 21566/2013 submits that the petitioners

were not involved in copying, cheating or impersonation. No such

contemporaneous report was submitted by any invigilator. On the other hand,

the petitioners were allowed to participate during the counselling which was

prelude to granting admission to the concerned petitioners. She submits that
nine candidates against whom action has been taken vide impugned decisions

are on death bed and one student has died. All this has happened because of
the high handed action of the STF. She submits that the petitioners for whom

she is appearing, have already been admitted to medical course. Therefore,

the impugned decision of the Board should be set aside and their admission

be kept intact. She submits that the Board could have been constituted only
with the approval of the Medical Council of India. Further, the examination
results were required to be submitted to Council under the control of Central

Government. That has not been done. She has relied on the decision in the
case of Rama Shankar Singh and others vs. the Principal, Darbhanga

Medical College and others,” to buttress the above submissions. Learned

counsel also adopted the arguments of the previous Advocates and relied on
the decision of the Supreme Court in the case of Ravindra Kumar Rai Vs.

State of Maharashira and others®, Medical Council of India vs. State of
Karnataka®, State of Kerala vs. Kumari T.P. Roshana and another 1o

and Mriduldhar (Minor) and another Vs. Union of India and others"' .

9. Shri Aditya Sanghi, learned counsel appearing in four writ petitions
(W.P. Nos.20050/2013, 21506/2013, 21534/2013 & 203/2014) broadly
.adopted the submissions made by Shri Gupta in the leading writ petition. In
addition, he submits that from the reply affidavit filed by the Board, the
allegation against the petitioners for whoim he is appearing was that they
employed scorers for improving their examination performance; and secondly,
being involved in interpolation of roll numbers. According to him, each of the
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petitioners for whom he is appearing had scored distinction in the previous
examinations including in entrance test examination conducted in the year 2012.
Tt is, therefore, unfathomable that such a student would engage in employing
scorer. According to him, the impugned decisions are founded on mere
suspicion against the concerned candidates. There is no legal evidence to
substantiate their involvement in the alleged unfair means. The petitioners for
whom he is appearinig are meritorious candidates and should not be made to
suffer for the wrong committed by some one else. He also submitted the
petitioners for whom he is appearing are released on bail by the criminal court.
According to him, the entire action is vitiated being in breach of principles of
natural justice. He submitted that it is not open to the Board to argue that no
usefil purpose would be served by giving opportunity to the affected candidates.
To buttress the above submissions, he hasrelied on the decision of the Supreme
Court in the case of Olga Tellis and others Vs. Bombay Municipal
Corporation and others' and Priya Gupta Vs. State of Chhattisgarh and
others" (paragraphs 48 to 50) and quotation from the Principles of
Administrative Law by Justice G.P. Singh, 5th Edition Page 274 to 275. He
submitted that the petitioners be allowed to continue with the course for which
they were already admitted. Their admissions could at best be made subject
to the outcome of the criminal case pending against them, to do substantial
justice.

10. ShriD.C. Gupta, learned counsel appearing in four writ petitions (W.P.’

Nos. 21505/2013, 21514/2013, 21533/2013 and 21536/2013) besides
adopting the arguments of Shri Aditya Sanghi, additionally contended that
each of the petitioners for whom he is appearing were meritorious candidates
and have excellent academic records. Because of the impugned action taken
by the Board, the candidates were shell shocked and even attempted to commit
suicide. Further, in the charge-sheet filed against the petitioners for whom he
is appearing, the allegations are that they indulged in copying from the students
sitting on the front seat. There is no other allegation against them. Moreover,
no legal evidence was placed before the Experts Committee or the Director/
Chairman of the Board suggestive of petitioner, in any manner, being responsible
for swapping of the roll numbers, He submitted that it is relevant to note that
twenty petitioners scored less marks than the scorers. Moreover, two scorers
were absent. This goes to show that the genuine candidates have been
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erroneously found having indulged in unfair means. He submits that the
petitioners for whom he was appearing had participated in the other pre-
entrance professional courses examination and secured 89 percent. He
vehemently submitted that the impugned decision of the Board in cancelling
the examination process of the petitioners be set aside and the admission
given to the concerned petitioners in professional course be kept in tact.-

11.  Shri Manoj Kumar Sharma, learned counsel appearing in five writ
petitions (W.P. Nos. 1067/2014, 1069/2014, 1842/2014, 1843/2014 and
1929/2014), in addition, argued that the petitioners finally took admission
against payment seats in private Medical College. In that case, cancellation of
entrance examination results by the Board cannot obliterate the right accrued
to those petitioners consequent to admission against payment seats in a private
College. Moreover, the students sitting in front and behind the petitioners in
the same examination did not even qualify. In that eventuality, the logic that
the petitioners engaged in unfair means is faulty and pp_r_gasonéblga man would
come to that conclusion. He further submitted that no opportunity was given
to the petitioners before cancellation of examination results and as a
consequence of which admission has also been cancelled resulting in civil
consequences. He has rejterated the arguments canvassed by earlier Advocates
that the only basis on which the Board has proceeded is the information
received from the STF and no independent inquiry has been conducted.

12. © Shri Manikant Sharma, learned counsel appearing in four matters (W.P.
Nos. 21827/2013,21828/2013, 21830/2013 and 21831/2013) submitted
that in three matters, the facts are identical. Each of the petitioners-obtained
marks below cut off marks. They were not admitted in Government Colleges.
Thus, no benefit accrued to the said petitioners from the entrance examination
conducted by the Board. Moreover, the petitioner in Writ Petition No.21827/
2013 had cleared the National Examination. Each petitioner was meritorious
student with excellent academic record. They have secured distinction. Hence,
it is unfathomable that such student would employ scorer for improving his
performance in the examination. He further submitted that the Board has not
mentioned separate grounds qua the respective candidates. A blanket order
has been passed applying the same brush to all the candidates without
specifically indicating the acts of commission and omission of respective
candidates whose examination results have been cancelled. He submits that
identical ground for cancellation of entrance examination results of such large
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number of candidates cannot be countenanced and more so when there is
neither legal evidence nor any contemporaneous report of Supervisor or
Invigilator suggestive of involvement of the concerned candidate in the
commission of unfair means. It is argued that act of copying is an overt act. It
is not covert act. In absence of complaint from any examination center about
copying, no action could be taken by the Board. He then argued that although
the STF list.contains names of 92 candidates, vide impugned order dated 6th
December, 2013, action is taken only against 70 candidates. The Board has
resorted to pick and choose and has selectively proceeded against only some
of the canididates. No explanation is forthcoming as to why 22 candidates
from the STF list were left out. He further argued that the petitioners had
submitted on-line applications and had received roll number as well as admit
card. The allocation of that roll number remained unchanged. The petitioners
did not apply for cancellation of roll numbers as was allotted to them. Thus, it
1s preposterous to assume that those candidates indulged in swapping of roll
numbers. He further submitted that the Board has asserted that the candidates
were involved in copying; whereas the respondent No.5 asserts that candidates
were party to the conspiracy of change of roll numbers. Relying on the Brochure
issued by the Board inviting on line application, it is argued that the action
could be taken only when the examination is on going. After declaration of
results, the Board ceases to have any authority to proceed against the
candidates who had appeared in that examination. He submitted that the
Examination Halls were fitted with CCTV Cameras. That evidence has been
completely overlooked which would go to show that the petitioners were not
involved in copying. He further submitted that mass scale irregularities came
to light on 6th July, 2013. The arrest of 20 boys who had come from other
States was made on 6th July, 2013. The Board remained a silent spectator
and did not postpone the examination. Instead, it proceeded to conduct the
examination as per schedule. Further, the Board proceeded to declare the
results of all the candidates. No action was taken by the Board till December,
2013. Itis only after political personalities were called for interrogation by the
Investigating Officer, the Board moved into action and made a farce of inquiry
to justify cancellation of examination results of the candidates who were
meritorious. Those candidates have been made scapegoat. He further submitted
that the constitution of the Computer Experts Committee was a farce of inquiry.
He submitted that the petitioner in Writ Petition No.21380/2013 was a
meritorious candidate and has been admitted in Government College having



LL.R.[2014]M.P. Pratibha Singh Vs. State of M.P. (DB) 2559

secured 71.8% marks in Class 12th and distinction in three subjects. It is
further argued that the Board has failed to adhere to procedure prescribed in
Clause 4.12 of the Brochure, assuming that, that procedure applied to the
present case. No material is forthcoming suggestive of the fact that the petitioner
was connected with any accused persons. Further, there is nothing in the
impugned decision to substantiate that the petitioner got his roll number changed
from old roll number to re-allocated roll number.

13. (i) Shri Rajendra Tiwari, learned Senior Advocate appearing in two writ
petitions (W.P. Nos.21525/2013 and 321/2014) invited our attention to the scheme
of Act 0f2007 (I). He submitted that as per that scheme, the examination ends
with declaration of results. After declaration of results, the Board becomes functus
officio. As aresult, finality must be attached to the results declared on 13th July,
2013. He submitted that unlike the State Government, the Board does not have
perpetual existence. It has assigned objectives as provided by the statute. By
virtue of Section 3 of the Act 0f 2007 (I), the Board is incorporated. No Regulations
have been framed by the Board in exercise of power conferred on it by the Act of
2007 (I). For that reason, reference can be made only to Clause 4.12 of the
Brochure which requires report of Supervisor, Invigilator etc. to ignite the process
by the Board to declare the candidate having incurred disqualification because of
indulging inunfair means. That s the quintessence for initiating action. The same s
lacking in the present case. The Board in the present case had very limited option.
It could only refer the matter to local Police for initiating criminal action. No other
civil action, much less of cancellation of examination result of the candidates, was
permissible. Relying on Clause 4.22 of the Brochure, he submitted that the role of
Board is limited to conducting examination and declaration of results. Having
declared the results, it could not have suo motustarted any action on the basis of
subsequent information gathered regarding commission of unfair means during the
examination. Inall fairness, he disagreed with the submission made by the previous
Advocates that the Chairman/Board could not have constituted Computer Experts
Committee to aid and advice and to facilitate the Board/Chairman to take decision.
He submitted that the Board has intrinsic authority vested in it to discharge its
executive duties. He then submitted that there were apparent discrepancies in the
approach adopted by the Experts Committee. Having found that, the mismatch
was over 75%, the Board/Chairman ought to have cancelled the entire examimation
and not limited to 415 candidates. He submits that if the Board after cancellation
of examination could not complete fresh process before the cut off date specified
by the Supreme Court, could have applied to the Supreme Court for extension of
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time. Inother words, the Board was selectively proceeding against 415 candidates
out of mismatch of 30195 candidates. He further submitted that some of the
petitioners have taken admission in Private Colleges against the management quota.
The admission so granted to them cannot be undone nor inquired into. At best,
that could be possible onlyunder the provisions of Madhya Pradesh Niji Vyavsayik
Shikshan Sanstha Pravesh Ka Viniyaman Evam Shulk Ka Nirdharan Adhiniyam,
2007 [hereinafier referred to “the Act of 2007(11)”].

(i) He submitted that assuming without admitting that the Board/Chairman
had authority to cancel the admission process after declaration of results even
then the decision taken by the said authority cannot affect the admission given
to the petitioners in Private Colleges against the management quota. For that
reason, the decision of the College in cancelling the admlssmn of such students
cannot be sustained.

- (@)  Hehasinvited our attention to the provisions of the Admission Rules,
2008 framed in exercise of powers conferred under Section 12 of the Act of
2007 (I1). He submiits that since no Rules have been framed under the Act of
2007 (I) to govern the situation under consideration, the Board was duty
bound to act reasonably. He submitted that the impugned decision of the Board
does not separately disclose the acts of commission or omission of the
concerned petitioner for taking action against them. In that, whether itis a
case of copying or of employing scorer to enhance the marks in the examination
and if so, the manner in which it has been done by the concerned candidate.
Further, no explanation is forthcoming about the role of Supervisors, Invigilators

and of any action taken against them. He submitted that the final decision was

based on the finding of some Committee (Samiti). It is not clear whether
reference is to Computer Experts Committec or some-other Committee. There
is no material to indicate about the manner in which analysis was done and by
whom for arriving at the conclusion of involvement of the named candidates.

The conclusion is based on fact which has not been inquired into. He submits
that commission of unfair means must be detected in the examination hall.
That fact cannot be assumed. More so, when the sitting plan on record mentions
the safe distance betwéen two candidates. Besides, the question papers
distributed to the candidates were not identical. The question of copying by
the student from scorer is completely ruled out. He submits that mentioning of
name of the candidate in some material recovered during the investigation by
the police cannot be the basis to take such a drastic action against the candidate.

é
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(iv)  He further submitted that one of the petitioners for whom he is
appearing, secured 141 marks whereas the so called scorer secured 143
marks. This presupposes that the petitioner did not engage:any scorer. He
submitted that the order of cancelling the examination and more so, of admission
to professional courses already granted to any student is a drastic order to be
passed. That cannot be done on the basis of suspicion, but only on clear
proof of concerned student having engaged in unfair means during the
examination, Further, the allegations must be substantiated with legal evidence.
He submitted that before taking final decision, it was necessary to find out as
to who indulged in change of roll numbers to benefit selective candidates and
whether the candidate was himself responsible for the same.

(v) - He submitted that the Board had enough time to cancel the entire
examination having realized that mass scale unfair practice was resorted to.
The Board, in the first place, should have deferred the examination and in any
case, should not have declared the results till the entire inquiry was over. It
had sufficient time on hand as the admission process was required to be
completed only before 30th September, 2013, in view of the decision of the
Apex Court in Mriduldhar s case,

(vi)  Hesubmitted that it is not open to the Board to contend that post decisional
hearing can be given to the candidates to overcome the untenable decision making
process of not giving opportunity to the candidates against whom actionhas been
taken which entails in civil consequences. He submitted that adhering to the
principles of natural justice is a sine gua non of fair and reasonable approach to
be adopted by the Board and especially when its decision entails in civil
consequences. The Board has notresorted to even inquisitorial dispensation before
taking final decision. He submitted that in the fact situation of the present case, the
whole examination ought to have been cancelled and not limited to cancelling the
candidature of only 415 candidates. Further, the impugned decision of the Board
isin the nature of quasi judicial decision. While discharging quasi judicial function,
the Board was obliged to adhere to the principles of natural justice. He has also
placed reliance on Section 10 of the Evidence Act to contend that assuming that
actionable wrong was committed, that act could not be made the basis of taking
decision after declaration of results, not being arelevant fact sans legal evidence.
He further submiifted that in the event of setting aside of the impugned decision of
the Board dated 9th October, 2013 or 6th December, 2013 as the case may be,
in order to do complete justice to the petitioners the Court must hold that status
quo anfe is restored to the date of admission in the Medical Colleges and, the
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concerned petitioner be permitted to pursue the medical courses. To buttress the
above submissions, reliance has been placed on Mriduldhar (Minor) (supra),
Sudhir Kumar Mishra and other Vs. Municipal Corporation, Jabalpur and
another', Varkey Joseph Vs. State of Kerala'® (Para 12), Shekhar Ghosh Vs.
Union of India and another (supra) (Para 14, 17, 20 & 22), The Board of
High School and Intermediate Education, U.P. and others Vs. Kumari Chitra
Srivastava and others' (Para 8), The Bihar School Examination Board Vs.
Subhas Chandra Sinha and others" (para 13), Board of High School and
Intermediate Education, UP Allahabad Vs. Ghanshyam Das Gupta and
others' (Para 2, 11 & 12), Indra Methi and others Vs. Board of Secondary
Education Rajasthan, Ajmer and others", State of Gujarat Vs. Mohammed
Atik and others® (Para 14), Satyabrata Biswas and others Kalyan Kumar
Kisku and others™ (Para 19 & 20), State of M.P. vs. Thakur Bharat Singh®,
dshavs. Pt. B.D.Sharma University of Health Sciences and others®, Kendriya
Vidyalaya Sangathan and others vs. Ram Ratan Yadav®, Ram Kumar v.
State of U.F. & others™, West Bengal Council of Higher Secondary Education
& others v. Roupshanara Momtaz & another®, Reshmi George vs. State of
Kerala and another®, Board of High School and Intermediate Education,
U.P. Allahabad and another Vs. Bagleshwar Prasad and another®, Bihar
School Examination Board vs. Subhas Chandra Sinha (supra), and Central
Bureau of Investigation vs. V.C. Shukla and others®. In the rejoinder-reply,
learned counsel reiterated that a PIL was filed challenging the constitution of the
existing Board. In that proceeding statement was made that the Act of 2007 (I)
has been enacted and on that basis the said petition was disposed of, The State,
however, has till date not issued notification under Section 3 of the Act of 2007 ()
to establish the statutory Board. Therefore, the existing Board cannot function
and all actions of the present Board are non-est. He also submitted that the State
has enacted Universities Act of 1973 and, therefore, the subject of admission
including pre-admission examination can be controlled only by the provisions of
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that Actand the Ordinance issued thereunder. The question of exercising executive
powers under Article 162 of the Constitution qua subject of admission cannot be
sustained. He relied on the decision of the Apex Court in Prabhakar Ramkrishna
Jodhvs. A.L. Pande® wherein it is held that Ordinance has the force of Law. He
alternatively submitted that the action, if at all, could be taken by the Director of
Medical Education who had conducted the counselling or by the University where
the candidate is admitted. He submitted that the impugned orders passed by the
Director of the Board cannot be the sole basis to cancel the admission of the
candidate. _

14. In W.P. N0.20342/2013 and W.P. No. 18738/ 2013, Shri K.K.
Goutam, Advocate; in W.P. No.18728/2013 and 2345/2014 Shri Ramji
Mishra, Advocate; in W.P. No.19465/2013 Shri Prabhakar Singh, Advocate;
in W.P. No0.21297/2013 Shri Sanjay K. Agrawal, Advocate; in
W.P.N0.21530/2013 Shri Ishan Soni, Advocate; in W.P. No.21554/2013
Shri R.N. Dwivedi, Advocate have adopted the arguments of Shri Rajendra
Tiwari, Senior Advocate. '

15.  Mr. Vijay Tulsiyan, learned counsel appearing for the petitioners in
three matters (W.P. Nos.21522/2013, 21516/2013 and 2618/2014) in
addition submitted that the said petitioners had taken admission in private
colleges against the management quota. He adopted the arguments of the
previous Advocates and contented that post decisional hearing is not
permissible in the fact situation of the present case. The order must goasa
whole for infraction of principles of natural justice. In the alternative, he
submitted that if the Court were to accept the stand of the Board that the
deficiency of violation of principles of natural justice could be cured by
providing post decisional hearing by the Board, in that case the petitioners be
allowed to continue with the studies until the final decision is taken by the
Board. He has placed reliance on the decision of the Supreme Court in
Charanlal Sahu vs. Union of India *' (Para 109).

16.  Shri Shashank Shekhar, learned counsel appearing for the petitioner
in W.P. No.18750/2013 submitted that the petitioner in the said petition is
one amongst the 70 candidates against whom order was passed on 6th
December, 2013. According to this petitioner, no benefit has been derived by
this petitioner. He was at St. No.122 and, therefore, did not get admission’in

30. 1970 MPLI 983
31 (1990)1SCC613
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Government College. He took admission in Private College. The allegation
that this petitioner used scorer is without any basis. The name of the scorer
has not been disclosed in the impugned decision or in the reply filed by the
Board.

17.  Shri Pushpendra Yadav, learned counsel appearing for the petitioners -
in W.P. Nos.21545/2013 and 19100/2013 contended that the Examination
results could be cancelled only on the ground of impersonation as is stipulated
in Clause 4.12 of the Brochure. The counsel has further adopted the arguments
advanced by Shyi Rajendra Tiwari, Senior Advocate in the respective matter.

_18.  Shri Amit Khatri, learned counsel appearing for the petitioner in W.P.
No. 18708/2013 adopted the arguments of previous counsel but pointed out
that the petitioner in this case has taken admission in Private College.

19. In Writ Petition Nos. 18738/2013,20318/2013, 21502/2013, 21503/
2013, 21504/2013, 21507/2013, 21508/2013, 21510/2013, 21511/2013,
21513/2013,21515/2013, 21517/2013,21519/2013,21520/2013, 21523/
2013,21526/2013, 21529/2013,21531/2013, 21537/2013, 334/2014,367/
2014, 494/2014, 1668/2014, 1673/2014, 177/2014, 2381/2014,2382/2014
and 2820/2014, no counsel addressed us separa:tely, Therefore, we assume
that they have adopted the arguments already made on behalf of the petitioners
in other matters.

20.  Shri P.K.Kaurav, learned counsél appeating for the Board refuted
the arguments canvassed on behalf of the petitioners as-under:-

() " Initially, he supported the impugned orders on the basis of provisions
of the Act of 2007 (I). He submitted that the legislative scheme left no manner
of doubt that the Director was competent to take the final decision. He further
submitted that the impugned action, in fact, was taken by the Chairman of the
Board. The Chairman has been invested with wide executive powers. Qut of
abandon caution, the decision of the Chairman, manifested in the impugned
order dated 9th October, 2013, was placed before the Executive Committee
forits approval and ratification. He had submitted that the Executive Committee
could take decisions on matters, as Section 1 9(4) of the Act of 2007 (I}
authorizes it to exercise such powers that can be exercised by the Board. He
submitted that the decision dated 6th December, 2013 could not be placed
before the Executive Committee as it has not met since the passing of that
order. He assured the Court that even that decision will be placed before the
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Executive Committee for its approval and ratification in due course. He
submitted that there was no lack of authority in the Director to pass the
impugned orders. He then submitted that the matter could not be placed before
the Board as the Board was yet to be constituted by the State Government,
‘which submission was made on the basis of written instructions received by
him during the course of his arguments from the Principal Secretary, Department
of Technical Education, Government of Madhya Pradesh.

(i)  As aforesaid, when it was revealed that the Board is yet to be
established by issuance of Notificaiion under Section 3 of the Act of 2007 -
(D), on further instructions taken from the Department, he modified his stand
and instead contended that the reply-affidavit, filed on behalf of the Board to
oppose these writ petitions, was not complete and does not refer to the correct
factual position.

(i)  He then submitted that the entire argument of petitioners founded
on the Act of 2007 (I) is incorrect and ill-advised. Inasmuch as, unless
notification under Section 3 of the Act of 2007 (I) is issued, it is not open
to contend that the Board has been established in terms of the Act of
2007 (I). He relied on the provisions of Section 3 and Section 25 of the
Act of 2007 (I) to buttress this submission. Section 3 of the Act postulates
that the Board would come into existence with effect from such date as
may be specified in the notification issued under sub-section (1) and only
thereafter it would have perpetual succession and a common seal with
power to acquire and hold property and do all other things necessary for
the purposes of its constitution and may sue or be sued in its corporate
name. That is evident from sub-section (2) of Section 3 of the Act of
2007 (I). Thus, it is only after issuanze of notification under Section 3(1)
of the Act of 2007 (I), the existing Madhya Pradesh Professional
Examination Board constituted by the State in exercise of its executive
powers, would get merged in the new Board by virtue of Section 25 of
the Act. In other words, until notification under Section 3(1) of the Act
of 2007 (I) is issued, the existing Professional Examination Board,
established by the State Government in exercise of its executive powers,
would continue to function. He submits that, in the present case, the action
has been initiated by the officials of the existing Professional Examination
Board, constituted by executive order issued in the name of Governor on

. 22.01.2004. He submitted that it is indisputable that the primary
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responsibility of conducting pre-admission professional courses
examinations, is that of the State Government. In discharge of that
obligation, the State Government constituted Professional Examination
Board, vide Notification dated 17.04.1982 issued in the name of Governor,
as per the decision of the Chief Minister approved by the Cabinet of
Ministers. The said Notification was published in the Official Gazette on
19th April, 1982. The same reads, thus:
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Later on, the said Board was reconstituted by an executive order issued in the

name of Governor vide notification dated 30th July, 1983, which was later on -

published in the Official Gazeite. The said Notification reads, thus:
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The reconstitution of the Board was as per the decision of the Chief Minister
which was ratified by the Cabinet of Ministers. In supersession of this
notification, the said Board was reconstituted and named as “Professional
Examination Board” in terms of executive order issued in the name of the
Governor. The said Notification reads, thus:
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Once again the Board was reconstituted after the approval by the Cabinet of
Ministers by issuing executive order dated 22nd J anuary, 2004 issued in the
name of Governor. This order was issued after approval by the Chief Minister
and the Cabinet of Ministers. The said order reads, thus:
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‘(iv)  Itis submitted that all the above orders, constituting the Professional

Examination Board, have been published in the Official Gazette. The Board
reconstituted, in terms of order dated 22nd January, 2004, was still functional
and was made responsible to conduct pre-entrance examinations for
admissions to professional courses. Even the subject examination, in respect
of which the impugned orders have been passed.on 9th October, 2013 6th
December, 2013, has been conducted by this Professional Examination Board.

In other words, the impugned orders have been passed by the officials of
“Professional Examination Board” constituted by the State Government in
exercise of its executive powers for discharging its obligation of conducting

pre-entrance examination for admission to professional courses. Notably,
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besides producing the above said Notifications, the compilation tendered
during the course of arguments also contain the true copies (photostat) of
proposal for constitution of above noted Board and all official notings, including
the noting of approval by the Chief Minister and Cabinet of Ministers.

v) He has further invited our attention to the Chart mentioning the names
of Chairman appointed from time to time since the constitution of the Board
by the State in exercise of executive powers since 1982. Similarly, the Chart
mentioning the names of persons appointed as Directors from time to time is
also made part of the additional compilation. As regards the appointment of
the incumbent Chairperson, reliance is placed on the order, issued in the name
of Governor appointing the then Chairperson — Dr. Devraj Virdi, dated 31st
July, 2013, at page 213 of the compilation. The same reads, thus:
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A= 9y
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The said Dr. Devraj Virdi was later on replaced by the incumbent Chairperson
Shri A.P. Shrivastava vide order dated 17th February, 2014, The same reads
thus:

“HeqQe T T

|TH=Y a9 faamr
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(v  Inthe same manner, our attention has been invited to the order dated:
30th July, 2013, issued in the name of the Governor, appointing Shri John
Kingsley as Director of the existing Board. The same reads, thus:
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The said Director was replacéd by the incumbent Director Shri Tarun Kumar
Pithode on 1st October, 2013 by an order issuéd in the name of the Governor
The same reads thus: -
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(vi) .Ttis also pointed out that when the appointment of any TAS officer
was made as Director or Chairperson of the Board, that order was issued by
the General Administration Department of the Government of Madhya Pradesh
and in other cases by the Technical Educatlon Dcpartment of the State.

-

(viii) Sufﬁce it to note that until the stage of arguments and, in particular, the
reply given by the Board, all concerned proceeded on the erroneous premise
that the examination in question was conducted by the Board established under
the Act of 2007 (I).

(ix})  Reverting to the submissions of the Board on other issues on merits, it
is submitted that the Chairman had full powers to deal with matters under
_ consideration including inherent powers to constitute Experts Committee to
provide assistance for taking final decision in the matter in view of the technical
issues involved. The final dééision, however, is that of the Chairman, on whose
directions the impugned orders have been issued by the Director. He further
submits that the declaratlon of results would not divest the existing Board
constituted by the State Government in exercise of its executive powers, to
take action against the candidates who had appeared in the concerned
examination conducted by that Board. For, the action is in relation to the
examination process conducted by that Board, which had exclusive power to
conduct those examinations and deal with matters connected therewith and
incidental thereto. The fact that the results have been declared does not whittle
down the powers of the Board or divest the Board of its obligation to decide
issues in respect of matters connected with the examination conducted by it.
The declaration of result would make no difference. He submits that action
taken by-the said Board is in connection with the unfair means within the
meaning of the stipulation provided in the Brochure issued by it, inter alia,
Sub-Clauses (Ka), (Gha), (Da), (Cha) of Clause 4.12 of Chapter IV. He
submits that reccipt.of the report from the Supervisor or Centre Superintendent
or Invigilator is not a prerequisite to invoke that power. The said Board could
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independently take action with regard to unfair means referred to in Clause
4.12.

(x)  He submits that it is amply clear from the office files that the Director
made recommendation to the Chairman of the said Board on the basis of
reports of the Computer Experts Committee and the Committee of Controllers
and other material. That recommendation was approved by the Chairman
after considering all aspects of the matter, who could legitimately take the
final decision thereon.

(x)  Refuting the ground of breach of natural justice, he submits that the
Supreme Court has consistently held that when it is a case of mass copying,
which in the present case it is, the question of giving personal notice or
opportunity to each candidate involved therein, does not arise. Even though,
large number of candidates are likely to be affected by such action.

(xify He elaborated on the mechanism adopted by the Computer Experts
Committee in identifying the candidates on the basis of mismatch of roll
numbers and also the mechanism adopted by the Committee of Controllers
in finally identifying the candidates against whom action was required to
*be taken. To explain the process adopted by the Computer Experts
Committe¢, the learned counsel for the Board produced the list of 1370
candidates to whom roll number was assign'ed by resorting to
randomization pragess. However, the second list containing the generated
roll numbers of the said candidates was also created and the third list
was that of the uploaded roll numbers of those candidates. He also
explained the methodology of allotment of slots for creating roll numbers
which is followed by the Board. In addition, he has presented a chart
giving graphic description as to how conspiracy was hatched to benefit
the identified candidates. We deem it apposite to reproduce the said Chart
and note appenged thereto. The same reads, thus:-
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NOTE

L. 62 Students have filed writ petitions before this Hon’ble
. Court. All these students have secured admission in either
government or private medical colleges. They appeared
in the PMT Exam 2013 with the help of a scorer/solver.
Out of the 62 scorers who were to assist the students,
one was arrested just before the exami.e. on 6.7.13. Out
of the remaining 61 scorers/solvers, one was absent and
the corresponding student of such scorer/solver received
119 marks and could not get admission in 2 government
medical college. Out of the remaining 60 scorers, 53 were
eligible for participating in the counselling process but there
are only 2 scorers/solvers who have taken admission and
filed writ petitions before this Hon’ble Court. The
remaining 5 scorers have scored less than 100 marks but
their'’corresponding students have received very high marks
which goes to show that they were mainly involved in
assisting the students,

2. Out of 62 student and scorer/solver pairs, 6 student
and scorer/solver pairs have the same marks, 27 student .
and scorer/solver pairs have a difference of less than 5
marks and in case of 4 students and scorer/solver pairs.
the difference in marks is less than 10 marks.

3. All the students and scorer/solvers have been allotted
tampered roll numbers and included in the list of 876
mismatched candidates. :

4, All the 124 candidates (students+ scorers/solvers)

have been mentioned in crime number 539/13.

5. All the students and scorers/solvers are mentioned in
either Sudhir Rai, Jagdish Sagar or Sanjeev Shilpkar’s
list and are also mentioned in the list of mismatched roll
numbers of 876 candidates prepared by the expert
committee constituted by MP Professional Examination
Board.

o

Out of the 62 students, 5 students are from outside
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MP while the remaining 57 are from within MP. Out of
the 62 scorers, 38 scorers/solvers are from outside MP
and 24 scorers/solvers are from within MP.

That out of the 62 students that have filed writ petitions,
in only 5 cases, the percentage of matching answers
between the answers selected by the student-and the
answer selected by the scorer/solver is less than 50%.
In 29 cases the percentage of matching answers is
greater than 90% aad the highest being 99.5%. In 13
cases, the percentage of matching answers between
the student and the scorer is greater than 80%. Thus
there are 42 out of 60 cases where the percentage of
matching answers exceeds 80%. In another 7 cases
the percentage is greater than 70%.

Therefore it is evident from the above-mentioned data
that the more than half the scorers/solver were eligible
to participate in the counselling process and
subsequently take admission in the MBBS course.
However except in two cases, the scorers have opted
to not take part in the counselling process and if they
have taken admission, they have not reported at the
college for taking admission. Further in 49 cases, the
student and scorers have attempted the same answers
and these two facts together clearly shows that the
scorers/solvers have taken part in the PMT examination
2013, cnly with an inteation to aid and assist thé stadents
to take admission and all the students whose admission
has been cancelled have managed to get'admission into
some or the other college and were pursuing the MBBS
course until their candidature was cancelled. It is also
clear that all these students were in contact with the
three persons involved in the Vyapam MBBS scam and
in 12 cases, the STF has already found that money
was paid by the students/parents of the students or were
in constant communication with the three key persons
engaged in the scam.-As the matter is still under
investigation and the criminal trial is ongoing, details of

2595
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payment by other students would also emerge and the
facts would become clearer. Therefore on the basis of
the aforesaid, the action of the answering respondent
in cancelling the candidature of the petitioners is correct
and there is a strong case against them.”

(xiii)  He has invited our attention to the Activity Chart to bring home the point -
that Nitin Mohindra, Senior Syster Analyst, who is now facing criminal action, -
had breached the time-line specified; and including the norms regarding allocation
of rol-numbers. Instead of fallowing the scheme o frandomised numbers, generated
by the computer, the erring officials of the Board resorted to other manual method
to generate roll numbers in relation tc the identified candidates, which was
impermissible. Why that deviation was made for those selective candidates, no
explanation is forthcoming. Further, the roll numbers were so allocated so that the
sitting arrangement matches with the plan given by conspirators and kingpin such
as Jagdish Sagar and others, Inasmuch as, the pattern emerging from the record
conclusively indicates that the scorer was allotted roll number to occupy the front
seat and the genuine candidate was allotted roll number to ensure that he would
occupy rear seat behind the scorer. This was done to facilitate copying and assist
the genuine candidates to score high marks.

(xiv)  He further submits, that the fact that some material has not been referred
to in the report or the impugned decision, it would not render the same illegal
or bad in law. He submits that it is well settled that all material need not be
referred to in the impugned order and, more so, it was open to the Board to
rely on further and even subsequent material to support its decision in public
interest, being case of mass-copying. He submits that the Authority acted on
the basis of information received from different sources and including the reports
of the Committees. The totality of the circumstances was at the back of the
mind of the Chairman who took the final decision.

(xv)  Our attention has been invited to the provisions of Madhya Pradesh
Recognised Examination Act, 1937 to contend that the decision taken by the
Chairman on which basis the impugned orders have been issued under the
signature of Director, cannot be termed as without authority or illegal especially
when the decision is not based on some material but substantial material to .
indicate the complicity of the candidates against whom action has been taken.
He pointed out the following indisputable and incriminating facts emerging
from the material available with the Board, which leads to an inevitable
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conclusion that the identified candidates had indulged in unfair means;

(a)

(b)

©

(d)

(e)

(®

3]
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firstly, there was mismatch in the roll-numbers of the
concerned candidates. The roll-numbers given to them
were not as per the norm of randomised numbers
generated by the computer as specified by the Board;

secondly, Nitin Mohindra, Senior System Analyst took
away all the record in the system (computer data) on
a pendrive and rearranged the same on the Computer
at his residence to realign the roll-numbers of the
concerned candidates and the scorers as per the plan
given by the conspirators. He did not upload the roll-
numbers within the time-frame prescribed in the
Activity Chart. There was delay of three days in that
behalf. The hard disk from the residence of Nitin
Mohindra has been recovered by the police during the
investigation, which reinforces the above position;

thirdly, names of students, mentioned in the diary of
racketeers recovered by the police corresponds with
the names of candidates against whom action has been
taken on account of mismatch of their roll-numbers;

fourthly, the sitting arrangement of the candidate and
the scorer was identical to the plan suggested by the
racketeers/conspirators, which is evidenced from the
diary recovered from them; .

fifthly, high percentage of matching of correct as well
as wrong answers given by the scorer and the
concerned candidate has been noticed from their
respective answer-sheets;

sixthly, names of all the 415 candidates have been
found in the STF list as involved in the commission of
offence;

seventhly, over 90% of the scorers, though eligible,
did not take admission nor participated in the
counselling despite securing higher marks than the
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genuine cemdidates;

(h)  eighthly, the forms of scorers were filled through
common web portal obviously controlled by the
conspirators; and

(i) ninthly, substantial number of scorers were from outside
the State of Madhya Pradesh. o

(xvi)  These indisputable facts, submits learned counsel, were sufficient to
Jjustify the decision of the Authorities and to conclude that the identified
candidates, against whom action has been finally taken by the Board, were
involved in organised mass-copying and resorted to unfair means during the
examination. He relied on the provisions of the Information Technology Act
2000 and the meaning of expression 'decryption’ to justify the mechanism
adopted by the Computer Experts Committee in identifying the candidates
who indulged in unfair means. He relied on the allegations against Nitin
Mohindra in the pending criminal case, which, according to him, discloses the
conspiracy hatched on a very large scale and involving huge money transactions.
From the totality of circumstances, according to him, no other conclusion
- could be reached by any reasonable person, but, that the identified candidates
had engaged in organised mass-copying. That fact is reinforced from the material
collected during the investigation and shared with the Board; and corresponds

with the mismatch list of candidates prepared by the Computer Experts.

Committee by applying allotment logic formula referred to in their report.

(xvi)) He further submits that the argument of somie of the petitioners that
those petitioners who have taken admissions in private medical colleges cannot
be disturbed as a consequence of cancellation of Entrance Examination Results
by the Board, is also devoid of merits. Inasmuch as, as per the official record
the said candidates have taken admissions in the respective private colleges
- against the Government seats, which were allotted on the basis of merits
determined in the Common Entrance Test conducted by the Board. In other
words, if the candidate is found to be ineligible to appear in the said examination
or having incurred disqualification as a result of which his entrance examination
results are cancelled, as a necessary consequence, even the admission in the
private medical college obtained on the basis of results of that examination
cannot be continued. He submits that 50% Management seats are filled up on

the basis of merits from amongst the candidates who have appeared in the

Common Entrance Test conducted by the college or institution through single
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window arrangement by the State Government or by Agency authorised by
the Government. Only admissions taken on the basis of the said examination
will be governed by the Act of 2007 (II) and the Rules of 2008 framed
thereunder.

(xvii) To buttress the above submissions, learned counsel has placed reliance
on Sudhir Kumar Mishra and others v. Municipal Corporation, Jabalpur
and another (supra); The Bihar School Examination Board vs Subhas
Chandra Sinha (supra) (para 10,.12 to 14); Goa Shipyard Ltd. vs. Babu
Thomas™ (para 13); Sahiti and others vs. Chancellor, Dr. N.T.R. University
of Health Sciences and others® (para 30 and 32); Board of High School
and Intermediate Education, U.P. Allahabad and another Vs. Bagleshwar
Prasad and another (supra) (para 5, 6, 11 & 12); Bihar School Examination
Board vs. Subhash Chandra Sinha (supra) (para 2, 3, 6, 10 to 14);
Maharashtra State Board of Secondary and Higher Secondary Education
vs K.8. Gandhi and others® (para 10, 16, 17,23 to 26, 28, 30, 37, 38, 40);
Division Bench of this Court in the case of M.P. Board of Secondary
Education, Bhopal vs. Ku. Shashi Tomer and others*-(para 5 to 7); Ram
Preeti Yadav vs. U.P. Board of High School and Intermediate Education
and others® para (2 and 13), 4ligarh Muslim University and others v.
Mansoor Ali Khan® (para 8, 22, 23); State of Maharashtra and others vs
Jalgaon Municipal Council and others® (para 32); M.C. Mehta vs Union
of India and others Re: Inder Mohan Besiwal Re: Bharat Petroleum
Corporation Ltd® (para 21), Secretary, Andhra Pradesh Social Welfare
Residential Educational Institutions Vs. Pindiga Sridhar and others* (para
7); Chief General Manager, Calcutta Telephones District, Bharat Sanchar
Nigam Limited and others vs Surendra Nath Pandey and others *' (para
12 and 16); Union of India and others Vs. Anand Kumar Pandey and -
others*® (para 9); B. Ramanjii and others Vs. State of A.P. and others **
(para 2, 7 and 8); Madhyamic Shiksha Mandal, M.P. vs Abhilash Shiksha

32, (2007)10SCC 662 33.  (2009)1SCC599
34, (1991)25SCC 716 - 35. 2004 (1)MPLI 455 (DB)
36. (2003)8SCC311 37. AIR2000SC2783
38. (2003_) 98CC731 39. (1999)6 SCC 237
40, -(2007) 13SCC352 ) 41, 2012(1)SLI73

42, (1994)58CC663 43, (2002)5SCC533
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Prasar Samiti and others¥ (para 2); Biswa Ranjan Sahoo and others vs
Sushanta Kumar Dinda and others * (para 3); Chairman, J&K State Board
of Education vs. Feyaz Ahmed Malik and others* (para 18 and 20);
Chairman, All India Railway Recruitment Board and another vs. K. Shyam
Kumar and others V" (para 11, 12, 16, 18, 20, 36 to 48).

21.  After having considered the rival submissions, the moot question that
arises for consideration is: whether the existing Board has been lawfully
constituted and was competent to enquire into matters pertaining to pre-
admission professional examiuation conducted by it? No doubt, the thrust of
challenge of the petitioners was founded on the provisions of the Act of 2007
(D. Even the respondents, including the Board, while opposing the said grounds
responded as if the existing Board was functioning and exercising powers
under the Act of 2007(I). That stand, obviously, was taken in the written
response filed by the Board without proper research and, in fact, contrary to
the factual situation emerging from the official record. It is only during the
course of arguments, while responding to the queries posed by the Court,
effort was made to dig out the relevant official records to justify the existence
of the present Board and its authority, Indeed, the extracts of the office notings
and the original record have not been expressly adverted to in the reply-
affidavit filed by the Board, which, as aforesaid, was prepared without proper
research and perhaps in haste on instructions of the uninformed officials. The
draftsman of the affidavit did not think it necessary to enquire into all the
relevant facts before filing the return of the Board. That omission or lapse,
however, cannot be the basis to answer the issue under consideration
disregarding the factual position emanating from the office notings and the
original official record maintained in the ordinary course of business. To do
substantial justice and expound the correct factual and legal position on the
issue under consideration, in our opinion, is the bounden duty of the Court.
For that, the Court can look into the office notings in the original official record
and not answer the issue merely on the basis of incorrect stand taken in the
reply affidavit filed on behalf of the Board. We, therefore, hold that in larger
public interest the Board must be allowed to modify its stand consistent with
the official record and to place the same on record before the Court.

22, "Wemay note that the petitioners in W.P. Nos. 20908/2013 & 2 1518/

44.  (1998)98CC236 45.  (1996)5SCC365
46.  (2000)3S8CC59 47,  (2010)65CC614
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2013 have taken out L A. Nos. 4154/2014 and 4155/2014. However, these
applications have been filed on 24/03/2014, during the course of rejoinder-
reply - at the fag end (last day) of the long drawn hearing - praying for
permission to file rejoinder. In that rejoinder, objection has been raised about
taking on record compilation of documents submitted on behalf of the Board
during the course of hearing. In the first place, it needs to be noted that the
compilation of documents, is none other than the true copies (Photostat) of
the relevant extracts of office notings in the original official record maintained
in the ordinary course of business of the existing Board. Indubitably, for
ascertaining the truth, the Court has enough authority to summonthe official
record and examine the same. If so, when the Board wanted to rely on such
original official record to buttress its modified submission and to reassure the
Court about the correctness thercof, then, certainly, the Court can and must
take that into account to do substantial justice and in larger public interest, to
expound the correct factual and legal position. That record will facilitate the
Court to ascertain the question of legitimacy of the existing Board and its
authority. Further, when the compilation of the relevant extract of the official
notings in the official record was produced before the Court, with the leave of
the Court, copy thereof was simultaneously made over to the counsel
appearing for the petitioners. In fact, the counsel for the petitioners relied on
the same documents to further their submissions. Hence, no prejudice has
been caused to the petitioners whatsoever. For all these reasons, we,
unhesitatingly, reject the hypertechnical objection of Mr. Amitabh Gupta
regarding taking on record the compilation of relevant extracts of the office
notings in the original official record and the public Notifications issued from
time to time.

23,  Reverting to the question of status of the existing Board, it becomes
clear from the official record that the State Government, in exercise of powers
under Section 3(1) of the Act of 2007 (I), has so far not issued public
Notification to establish the Board within the meaning of that Act. Indeed, the

- Act 0f2007 (I) received assent of the Governor on 31st August, 2007. But it

was brought into force by issuance of Notification under Section 1(3) of that
Act on 11th October, 2007 with effect from 15th October, 2007, The fact
that the Act has come into force, it'does not necessarily follow that the Board
referred to in Section 4 of the Act of 2007 (I) has been established. That
could happen “only” on issuance of a formal Notification under Section 3(1)
of the Act of 2007 (I) by the State Government, for establishing the Board
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with effect from such date, as may be specified in the Notification. As long as
this Notification is not issued, it would be préposterous and impermissible to
assume that the existing Board has been merged in the Board under the Act of
2007 (I) or has become nonexistent, in fact or in law. '

24.  Notably, by virtue of Section 25 of the Act of 2007 () all assets and
liabilities of the existing Professional Examination Board of the State
Government would vest in the Board so established under Section 3 of the
Act 0£2007 (1) and thence all the employees belonging to or under the control
of the existing Board would be deemed to be the employees of the Board so

established. .

" 25.  Anpriori, the employees/officials of the existing Board could function
and exercise all powers as already vested in them. At the same time, the
employees/officials of the existing Board could not exercise powers with
reference to the provisions of the Act of 2007 (I) and for the same reason
their action cannot be tested on the touchstone of provisions of the Act of
2007 (I). In other words, the fact that the Board within the meaning of'the Act
of 2007 (I) has not been established even after lapse of seven years from
coming into force of the Act 0of 2007 (1), that does not mean that the existing
Board was illegitimate and has had no authority to conduct the pre-admission
professional examinations. That authority vests in the existing Board by virtue
of the public Notification issued in the name of Governor dated 22nd January,

- 2004, Extracts of the office notings in the original files produced in the form of
compilation reinforces that the said public Notification was issued after
approval by the Chief Minister and Cabinet of Ministers.

26.  The history of the existing Board, can be traced to public Notification
dated 30th July, 1983 issued in the name of Governor after the approval of
the Chief Minister and which decision was ratified by the Cabinet of Ministers.
The Manpower Planning Department, Government of Madhya Pradesh issued
order dated 30th July, 1997 in the name of the Governor to change the name
of the Board constituted vide Notification dated 30th July, 1983 to
“Professional Examination Board” and reconstituted the Board as indicated
" therein. In due course, on 21st August, 1997, the post of Director of the
Professional Examination Board was created. By issuance of order dated
22nd January, 2004 in the name of the Governor, the Professional examination
Board was reconstituted and the Director of the Madhya Pradesh Professional
Examination Board was nominated as Member Secretary of the said Board.
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Indeed, individual members have changed from time to time. Interms of the
order dated 22nd January, 2004, the Chairmanship and the Membership of
the Board was made ex officio. In other words, officials holding designated
posts would automatically become ex-officio members of the existing Board.
This Board has not been constituted by the State with reference to any
enactment; but, in exercise of its executive powers under Article 162 of the

Constitution. In the case of Thakur Bharat Singh (supra), the Court examined

the sweep of Article 162 and 73 of the Constitution. It held that the Articles
are concerned primarily with distribution of executive power between Union
on one hand and the States on the other, and not with validity of its exercise.
The State or its officers in exercise of executive authority cannot infringe rights
of citizens merely because Legislature of the State has power to legislate in
regard to subject on which executive order is passed. For the view we have
taken that the constitution of the existing Board is justly made in exercise of
executive power under Article 162 of the Constitution and further that the
said Board could deal with all matters connected with and incidental to the
examination to be conducted by it; and that authority has been justly exercised

_ in the present case, this decision will be of no avail to the petitioners.

27.  The Apex Court in the case of Dr. Amberesh Kumar vs. Principal,
LL.R.M. Medical College and others *® , has held that the executive
powers of the State Government under Article 162 of the Constitution
are very wide. In paragraph 19, the Court observed that the State
Government in exercise of its executive power can make an order relating
to matter referred to in entry 25 of the Concurrent List in absence of the
law made by the State Legislature. The exercise of such power cannot
be assailed on the ground that it is beyond the competence of the State
Government to make such order provided it does not encroach upon or
infringe the power of the Central Government as well as the Parliament
provided in respect of any entry in List 1.

28. In the case of State of Andhra Pradesh and another vs. Lavu
Narendranath and others etc.”, the Court restated the legal position that
the Executive has power to make any regulation'having the effect of a law so
long as it does not contravene any legislation already covering the field and

the Government order issued in exercise of such powers: in no way would
affect the rights of the candldates

4. 1986 (Supp.) SCC 543 49.  1971(1)SCC607
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29.  Inthe case of M/s Bishamber Dayal Chandra Mohan (supra), the
Apex Court has relied on its earlier decision in the case of Rai Sakib Ram
Jawaya Kapur and others vs. The State of Punjab®. In that.case, the Apex
Court held that the executive power of a modern State is not capable of any
precise definition. The Court noted that the provisions in the Constitution do
not contain definition as to what the executive function is or gives an exhaustive
enumeration of the activities which would legitimately come within it scope.
It was observed that "Ordinarily the executive power connotes the residue of
governmental functions that remain after legislative and judicial functions are
taken away". The Court then went on to observe in paragraph 20 as under:

“20. Even assuming that the impugned teleprinter message is
not relatable to the two Control Orders, the State Government

* undoubtedly could, in exercise of the executive power of the
State, introduce a system of verification on movement of wheat
from the State of Uttar Pradesh to various other States at the
check-posts on the border and place restrictions on inter-
district movement of wheat by traders on private account within
the State. The executive power of a modem State is not capable
of any precise definition. In Ram Jawaya Kapur v. State of
Punjab, Mukherjea, C.J., dealt with the scope of Arts. 73
and 162 of the Constitution. The learned Chief Justice observed
that neither of the two Articles contains any definition as to

- whatthe executive function is or gives an exhaustive enumeration
of the activities which would legitimately come within its scope.
It was observed: "Ordinarily the executive power con-notes
the residue of governmental functions that remain after
legislative and judicial functions are taken away". It is neither
necessary nor possible to give an exhaustive enumeration of
the kinds and categories of executive functions which may
comprise both the formulation of the policy as well as its
execution. In other words, the State in exercise of its executive
power is charged with the duty and the responsibility of carrying
on the general administration of the State. So long as the State

. Government does not go against the provisions of the
Constitution or any law, the width and amplitude of its executive

30. AIR 1955 SC 549

-
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power cannot be circumscribed. If there is no enactment
covering a particular aspect, certainly the Government can carry
on the administration by issuing administrative directions or
instructions, until the legislature makes a law in that behalf.
Otherwise, the administration would come to a standstill.”

In paragraph 22, the Court reiterated the following position:

“22. The Essential Commodities Act, 1955 was enacted by
Parliament in exercise of concurrent jurisdiction under Entry
33 List ITI of the Seventh Schedule to the Constitution as
amended by the Constitution (Third Amendment) Act, 1954.
The exercise of such concurrent jurisdiction would not deprive
the State legislature of its jurisdiction thereunder. The State
legislature, therefore, could still make a law on the subject
regulating trade and commerce in, and the production, supply
and distribution of 'foodstuffs’ and the only question that would
arise is one of repugnancy dealt with in Art. 254 of the
" Constitution. The executive power of the State being co-
extensive with its legislative power under Entry 33, List I, it
relates to all matters covered by the subject 'foodstuffs', trade
and commeree in, and the production, supply and distribution
thereof. This is, of course, subject to the limitation contained
in Proviso to Art. 162 which directs that in any matter with. -
respect to which the legislature of a State and Parliament have
power to make laws, the executive power of the State shall
be subject to, and limited by, the executive power expressly
conferred by the Constitution or by any law made by
Parliament upon the Union or authorities thereof.”

30.  Notably, no enactment has been brought to our notice to even remotely
suggest that the constitution of the Board by the State Government in-exercise
of its executive powers was repugnant to any express provision of law made
by the Parliament or by the State Legislature. The fact that the Act of 2007 (T)
envisages establishment of the Board does not mean that the constitution of
the existing Board is repugnant to the provisions of the said Act. It is a different
matter that the State ought to have established the Board under the Act of
2007 (I), soon after coming into force of that Act. However, from the office
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notings in the original office record relied by the counsel for the Board, it is
noticed that the matter has been examined at different levels in the State
Government and the State is actively considerin g amendment of Section 4 of
the Act, as, in its opinion, inclusion of large number of persons as members of
the Board would make the working of the Board unwieldy and nonconducive
to efficient and effective dispensation. '

31.  Bethat as it may, the primary obligation to conduct pre-admission
professional examinations for ensuring free and fair admission process, is,
undoubtedly, that of the State Government. This examination is not held under
any of the existing Legislation such as the Universities Act or any Central
Legislation. That responsibility has been vested in the existing Board by the
State, by constituting “Profssional Courses Examination Board’, vide public
Notification dated 22nd January, 2004. The examination conducted by the
existing Board is also not governed by the stipulations in the Act of 1937,
which, after the amendment of 1984, intends to regulate the recognized
examinations by making provisions for prevention of leakage of questions set
and for penal action for adoption of unfair means at such examinations and for
certain matters connected therewith,

32.  TheActof 1937 was enacted to provide for the prevention of leakage
of questions set at recognized examinations and to provide for actions for
adoption of unfair means at such examinations and for matters connected
therewith. The preamble of the Act mentions that it had becofne expedient to
enact the said Act dealing with the matters referred thereto. It was enacted
with the previous sanction of the Governor General as required by sub-section
(3) of Section 80-A of the Government of India Act. The term “reco gnized

. examination” is found in Section 2 of the said Act. Clause (b) thereof reads
thus:

© “[(2) It extends to and shall be in force in the whole of Madhya
Pradesh.] ‘

[2. In this Act, unless the context otherwise requires, —
(@) xxx - XK XXX

(b) “recognised examination™ means any of the examinations
. enumerated in the Schedule and includes an examination held
under the authority of any Government or by any body
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constituted under any enactment;”

It may be useful to refer to the expression “unfair méans” found in clause (¢}
of sub-section (2) of the Act, which reads thus:

*(c) “unfair means” in relation to any recognised examination,
means taking or giving or attempting to take or give any help
other than one permissible, if any, under the rules applicable
thereto from any material, written recorded or printed or from
any person in any from whatsoever.”

Section 3 of the Act stipulates restriction on copies of question paper and

- offer of information. Section 3-A, which was introduced by way of amendment

vide M.P. Act No.20 of 1966, provides for prevention of leakage by persons
entrusted with examination work. By the same amendment, Section 3-B was
introduced stipulating restriction on fake papers at the recognized examination.
Section 3-C to 3-E came to be introduced in the said Act by M.P. Act No.7
of 1984, in the said Act. Section 3-C provides for prohibition of loitering etc.
near examination centre. Section 3-D provides for prohibition of use of unfair
means at recognized examinations and Section 3-E stipulates that any person
indulging in the acts specified therein shall be guilty of an offence of criminal
intimidation in relation to recognized examination. Section 3-C to Section 3-
E of the said Act reads thus:

“3-C. No person save where he is permitted by virtue of his
duties so to do or where he is authorised by an officer not
below the rank of a Centre Superintendent, shall, during the
hours when a recognised examination is conducted at any
examination centre and two hours preceding the
commencement of such examination on any date or dates on
which such examination is conducted, commit any of the
following acts within the premises of the examination centre
or any public or private place within a distance of one hundred
yards of the examination centre :-

(a) loiter;

(b) distribute or cause fo be distributed or otherwise publicise
or clause to be publicised any paper or any other matter relatmg
to the examination;
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(c) indulge in such other activity as is likely to be prejudicial to
the conduct of examination or is likely to affect the secrecy
thereof:

Provided that nothing contained in this section shall
apply in respect of bona-fide activities of examinees appearing
at the examination which is conducted at such examination
cenfre.

3-D. (1) No person shall adopt or take recourse to unfair
means at any recognised examination.

(2) No person shall aid, abet or conspire in the use of
unfair means at any recognised examination.

3-E. Whoever being an examinee, within the premises of an
examination centre, by words or by gesture or by use of any
weapon or an object which if used as a weapon of attack is
likely to cause injury to any human being, criminatly intimidates
an officer in charge of an examination centre, by whatever name
called, or any invigilator or any member of staff assisting such
officer-in-charge in the conduct of any recognised examination
or whoever in the like manner criminally intimidates any person
otherwise concerned with the conduct of examination as paper
setter or in any other capacity whatsoever shall be guilty of an

. offence of criminal intimidation in relation to recognised
exarnination.”

Section 4 of the same Act provides for penalty for contravention of Sections
‘3-A, 3-B, 3-C, 3-D or for commission of offence of criminal intimidation
under Section 3-E. Section 5 stipulates that conviction of any person will be
treated as an act of moral turpitude disqualifying him for service or employment
under the State. Section 6 provides that the offence under the said Act shail
be tried summarily by any judicial magistrate of the first class specially
empowered in that behalf by the State Government and the provision of section
262 to 275 (both inclusive) of the Code of Criminal Procedure, shall, as for

as may be, apply to such trial. Section 7 provides for power of the State .

Government to amend schedule appended to the Act. The schedule to the Act

w1
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is in relation to the examinations treated as recognized examinations conducted
by specified Authorities. The said Schedule reads thus:

“THE SCHEDULE
(See Section 2)

1. High School and Intermediate Examination of the
Mahakoshal, Madhya Bharat and Ajmer Boards of
Secondary Education.

2. A University Examination.

(78]

Cambridge Examination conducted by the Cambridge
University Syndicate.

Short-hand and Type-writing Examination
Vernacular Middle Examinations.

Normal School Certificate Examination.

N

National Cadet Corps And Auxiliary Cadet Corps
Examination.

8. Industrial Schools Test Trade Course Certificate
Examination.

9. Physical Training Certificate Examination.

10. Examination conducted by the Prayag Mahila Vidyalaya
or Hindi Sahitya Sammelan, Prayag.

11. Examinations conducted by the Registrar of Departmental
Examinations, Education Department.”

Indeed, the examination conducted by the existing Board of pre-admission to
professional courses is not part of the abovenoted Schedule.

33.  Suffice it to hold that the existing Board has been legitimately
constituted by the State Government vide notification dated 22nd January,
2004 — with some changes in the membership by subsequent orders/
notifications. The existing Board must continue to function in terms of those
State Government orders/notifications unti! establishment of the new Board
upon issuance of notification under Section 3(1) of the Act of 2007(I). Only
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upon issuance of that notification the existing Board would merge in the newly
established Board and cease to exist. Until then, the existing Board is obliged
to function and discharge the obligation of the State Government of conducting
free and fair pre-admission examination for admission to professional courses
and deal with all matters connected therewith and incidental thereto. No other
Authority can discharge those functions.

34.  As noted earlier, the present Board is not constituted under any
enactment, but, in exercise of executive powers of the State under Article 162
of the Constitution. It is not an autonomous body. It has the status of being
one of the wing of Government Department under the Ministry of Technical
Education Department or Department of Manpower Planning, as the case
may be,

35.+  The learned Single Judge of this Court in the case of Professional
Examination Board vs. Bhopal Municipal Corporation®, while considering
the issue of imposition of property tax dealt with the question as to whether
the existing Board is a part of the State. In paragraphs 6 and 7 of its decision
the Court observed thus:

“6. After considering the rival contentions of both the sides

this Court is of the opinion that the Board is a part of the State
Government. It is a limb, agency, projection, wing or extended
arm of the State. It is not separate from the body and soul of
the State. It is well known how the corporate personalities
come into existence whether as a 'corporation sole' or a
'corporation aggregate'. The well recognised modes of bringing
into existence the Public Corporations are "by or under a
statute". These are created by Acts of Parliament or State
Legislatures. These are formed as Government Companies
under the Companies Act, 1956 or Societies under the
Societies Registration Act or even Co-operative Societies
under the Co-operative Societies Act. Thus the veil of
incorporation is woven around such Public Corporations and
that makes them separate and distinct legal entities. It is through

5L (2003)4 MPHT 95
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the act of 'incorporation’ by or under a statute that a separate
juridical person is born and it is endowed with a corporate

_ personality. For example Reserve Bank of India, Oil and

Natural Gas Commission, Damodar Valley Corporation, Life
Insurance Corporation, Road Transport Corporations and
Food Corporation of India have been formed by Acts of
Parliament. Similar Corporations have been created by the
Acts of State Legislature, e.g., Board of Secondary Education.
The examples of Government Companies are State Trading
Corporation and Hindustan Shipyard Limited. The Societies
are formed under the Societies Registration Act, e.g.y Council
of Scientific and Industrial Research. '

7. Not a single instance could be pointed where a distinct
corporate personality has been conferred on a body by an
executive order of the Government. The Union or the State in
exercise of their executive power under Articles 73 and 162
of the Constitution can form the Boards or Bodies for carrying
on the Governmental or public functions but these would only
be extended arms or wings of the Government and would not
be clothed with separate 'corporate shell’ or legal entities. Such

Boards or Bodies or by whatever name they are called would
continue to be a part of the Government or its Department.

The Telecommunication Department is the latest example. It
was working as a Department of the Central Government but
now it has been corporatised by forming 'Bharat Sanchar
Nigam Limited'. A posterior approach in this respect
demonstrates that it could not have been done by just issuing
an executive order. That is why the need arises for creating
the corporate bodies "by or under a statute" and not through
an executive fiat. Creation of these bodies other than through
an act of incorporation would continue to keep them within
the fold of the Government.”

(emphasis supplied)

We approve of this view.

2611



2612 Pratibha Singh Vs. State of M.P. (DB) LL.R.[2014]M.P.

36.  In the case of State of Sikkim vs. Dorjee Tshering Bhutia and
others®, the Sikkim Government by notification decided to-make special
recruitment to the service on the basis of written examination-cum-viva voce
test. The notification mentioned 'exigency of service' as a ground for holding
the special recruitment. That notification was challenged before the High Court
which quashed the same. In this case, the Public Service Commission could
not be made functional and was not constituted, as is the position in the present
case. The Court found that there were. justifiable reasons for delay in
constituting the Commission. In that backdrop, the Court examined the validity
of the notification issued by the State Government. The stand of the State
Government was that the concerned Rules being inoperative and non-
availability of Public Service Commission, the State Government was within
its executive power to issue notification and proceed in the matter on that
basis. While examining this stand, the Apex Court in Paragraph 14,15 & 16
observed as thus:

“14. The executive power of the State under Article 162 of

' the Constitution of India extends to the matters with respect to
which the legislature of the State has power to make laws.
The Government business is conducted under Article 166(3)
of the Constitution in accordance with the Rules of Business
made by the Governor. Under the said Rules the Government
business is divided amongst the ministers and specific functions
are allocated to different ministries. Each ministry can, therefore,
issue orders or notifications in respect of the functions which
have been allocated to it under the Rules of Business.

15. The executive power of the State cannot be exercised in
the field which is already occupied by the laws made by the
legislature. It is settled law that any order, instruction, direction
or notification issued in exercise of the executive power of the
State which is contrary to any statutory provisions, is without
jurisdiction and is a nullity. But in this case we are faced witha
peculiar situation. The Rules, though enforced, remained
unworkable for about five years. The Public Service
Commission, which was the authority to implement the Rules,

52. (1991)4 SCC 243
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was not in existence during the said period. There is nothing
on the record to show as to why the Public Service
Commission was not constituted during all those five years. In
the absence of any material to the contrary we assume that
there were justifiable reasons for the delay in constituting the
Commission. The executive power of the State being divided
amongst various functionaries under Article 166(3) of the
Constitution of India there is possibility of lack of co-ordination
amongst various limbs of the Government working within their
respective spheres of allocation. The object of regulating the
recruitment and conditions of service by statutory provisions
is to rule out arbitrariness, provide consistency and crystallise
the rights of employees concerned. The statutory provisions
which are unworkable and inoperative cannot achieve these
objectives. Such provisions are non-est till made operational.
It is the operative statutory provisions which have the effect of
ousting executive power of the State from the same field. When
in a peculiar situation, as in the present ease, the statutory-
provisions could not be operated there was no bar for the
State Government to act in exercise of its executive power.
The impugned notification to hold special selection was issued
almost four years after the enforcement of the Rules. It was
done to remove stagnation and to afford an opportunity to the
eligible persons to enter the service. In our view the State

Government was justified in issuing the impugned notification *

in exercise of its executive power and the High Court fell into
error in quashing the same.

16. The fact that the State Government purported to act under
Rule 4(3) of the Rules in issuing the impugned notification is of
no consequence. When the source of power can be validly
traced then the State action in the exercise of such power
cannot be struck down on the ground that it was labelled under
a different provision.”

(empHasis supplied)

2613
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exercised by the State Government in discharging its obligation to conduct
free and fair pre-admission examination to professional courses. That would
encompass all matters connected with the examination conducted by it or
incidental thereto. No other Authority can deal with these matters,

38.  The next question is: even though the existence of the present Board
may be traced to exercise of executive powers of the State Government,
does it have the authority to.enquire into matters pertaining to examination
conducted by it after declaration of results? In other words, does the Board
become functus officioby declaration of results of the examination conducted
by it? '

39.  TheNotification, under which the present Board has been constituted,
does not prescribe any procedure or limit the powers of the Board. Intrinsically,
it posits complete authority in the Board to conduct examinationsin professional
courses and deal with all matters connected therewith and incidental thereto.
No executive instructions have been issued by the State Government to limit
the powers of the present Board in respect of matters concerning the conduct
of pre-admission examinations in professional courses. F urther, no express
Regulation, instructions or practice directions have been issued by the existing
Board, nor brought to our notice, which limits the authority of the said Board
to enquire into matters connected with the examinations conducted by it after
declaration of results. In absence of any express executive instructions much
less legislation or enactment, Regulation or Rule having the force of law, limiting
the existing Board of its. authority to enquire into matters concerning the
examinations conducted by it only till the declaration of results and not
thereafter, the argument under consideration cannot be countenanced. Thus,
the argument of the petitioners that the Board became functus officio after
declaration of results and ceased to have authority to deal with matters
connected with the examination conducted by it, will have to be negatived. As
a matter of fact the petitioners are resting their claim of admission to the
professional courses on the basis of their performance in the examination
conducted by this very Board.

40. . Indisputably, the obligation to conduct free and fair preadmission
professional examinations is fully vested in the State Government and which
has been entrusted to the existing Board. That power not only encompasses
authority to conduct the examination but also enquire into all matters concerning
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therewith or incidental thereto. That authority does not cease with the

declaration of results of such examination. Any other view would not only be
a pedantic view but also against public policy. For, that may result in
perpetrating injustice caused to the better deserving and meritorious
candidates, but, also perpetrating fraud played on the public examination
process. In Law, any act of fraud vitiates the entire action. The product of
fraud must be visited with the finding that it is non-estin the eyes of Law and
viewed seriously. That issbe can be considered even in collateral proceedings.
In the case of Ram Preeti Yadav (supra) the Apex Court observed that once
fraud is proved it will deprive the persons of all advantages or benefits obtained
thereby and further delay in detection or in taking action so as to invoke
argument of equity would be completely misplaced. The Court also restated
the legal position that in the case of mass copying, principles of natural justice
need not be strictly complied with. In that case the appellant had taken
employment as a teacher on the basis of results in B.A. examination as well as
M.A. examination. Result of the concerned examination was cancelled on
16th October, 1996, though the examination was conducted in the year 1984,
Notwithstanding this fact, the Court opined that since the result of the
examination was founded on commission of fraud that would deprive the

- appellant of all advantages or benefits obtained theréby._

41.  Suffice it to observe that a candidate who indulges in unfair and
fraudulent means during the “public examination” cannot be allowed to reap
benefit of his own wrong merely because of the fortuitous situation of that
fraud has been unravelled by the concerned Authority after declaration of
result of the examination or for that matter inaction of the officials of the Board
in acting with dispatch. Since the authority of the present Board is to conduct
examinations and deal with all matters connected therewith and incidental
thereto, it pre-supposes that it is only the Board, being an extended wing of
the State, competent to enquire into the question regarding unfair and fraudulent
means adopted during the examinations conducted by it — be it before
declaration of results or, for that matter, after declaration of results. The fact
that the candidate has already taken admission in some professional course
on the basis of those results cannot be the basis to hold that the Board has
become functus officio or it has ceased to have authority to pronounce on
the matters connected with the examination conducted by it and, in particular,
regarding unfair and fraudulent means adopted thereat, by an individual
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candidate or large number of candidates, as the case may be.

42.  Letusnow test the argument of the petitioners that the provisions of
the Act 0f 2007 (I) limits the power of the Board. In the first place, although
the said Act has come into force, on account of non-establishment of the
Board by issuance of Notification under Section 3(1) of the Act of 2007 (1),
the provisions contained in that Act regarding functions and duties of the Board
will be of no avail. That are not applicable to the existing Board. In any case,
there is no “express provision” in the Act 0f 2007 () to limit the power of the
Board to enquire into allegations of commission of unfair means during the
examination only till declaration of results of the examination. Even for that
reason, reliance on the provisions of the Act of 2007 (I) will be of no-avail to
the petitioners. We make it clear that we may not be understood to have
interpretated any provision of the Act of 2007 (I). For, in our view, the
provisions in the Act of 2007 (I) are inapplicable to the matter on hand. A
priori, it is unfathomable to countenance the argument of the petitioners that -
the existing Board has had no authority to initiate enquiry after declaration of
examination result.

43.  The next question'is: whether the impugned orders passed by the
Director of the existing Board are without any authority? The State
Government, as aforesaid, constituted the present Board to be headed by the
Chairperson and other members. The Chairperson, obviously is the
-Administrative Head of the Board. No doubt, the impugned orders are issued
under the signature of the Director of the'Board. However, the relevant official
notings in the original official files as produced by the respondents during the
hearing, clearly indicate that initially the Director prepared the proposal and
placed it before the Chairperson for his approval. The Chairperson, in turn,
on both the occasions not only approved the proposal, as was placed before
him by the office but also directed the Director to take follow-up action. Thus
understood, the impugned orders though issued under the signature of the
Director are in furtherance of the final decision of the Chairperson. As the
Chairperson is the Administrative Head of the existing Board, he occupies a
pivotal position and carries with him implied powers to deal with all matters
connected with and incidental to the examinations conducted by the Board. In
the case of Sahiti (supra) the Apex Court while considering the provisions of
the relevant enactment held that, the Vice Chancellor had pivotal position as
the Principal Executive Officer and carried with him certain implied powers.
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The argument that there was no specific provision enabling the Vice Chancellor
to order re-evaluation of the answer-scripts was rejected, It is further observed
that the Court should consider whether the decision of the educational Authority
is arbitrary, unreasonable, mala fide and whether the decision contravenes
any statutory or binding Rules or Ordinance and in doing so the Court should
show due regard to the opinion expressed by the Authority.

44.  Inthe present case, from the office notings in the official record as
produced, it is also evident that by an office order dated 17th March, 1997,

~ the scope of work of the officials was delineated. The said order reads, thus:-
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From this arrangement, it is obvious that the Chairperson being the

Administrative Head was overall incharge of all the affairs of the Board and

was, thus, obliged to ensure that free and fair examinations are conducted by

the Board and in the process, could take final decision on all matters connected

therewith. No doubt in Clause 12 of the aforesaid order dated 17th March,
1997 it is mentioned that on coming into force of the abovesaid arrangement,

the Controller will be incharge of the conduct of the examination and the

Senior Coritrolier will be incharge of administrative functions. That would not

whittle down the overarching powers of the Chairperson to take final decision

in relation to matters connected with the pre-admission professional courses

examination to be conducted by the Board. The impugned decisions, in

substance, declare that the concerned candidates indulged in organised unfair

means during the subject examination thereby rendered themselves ineligible

and for which reason their examination results have been cancelled. Suffice it
to observe that the final decision has been taken at the highest level by the

Chairperson and merely articulated in the form of impugned orders under the

signature of the Director. We, therefore, conclude that there is nothing wrong

if the impugned orders are issued under the signature of the Director of the

Board. That would not render the impugned orders invalid.

45.  Relying onthe fact that one PIL filed against the respondents challenging
the constitution of the existing Board was disposed of on the basis of statement
made by the respondents to the Court that the Act 0of2007 (I) has come into

. force, it was submitted that, however, till date requisite notification under Section

3 of that Act to establish the statutory Board has not been issued. For that
reason, all the actions of the existing Board will have to be considered as
non-est as it could not function any more thereafter. Further, the actions of .
the existing Board can-be tested only on the basis of the provisions of the Act '
of 2007 (I). We have already dealt with the question about the legality of the
Board. The fact that statement was made before the Court which was the
basis for disposal of PIL challenging the constitution of the existing Board
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does not result in automatic dissolution of the existing Board. On the other
hand, Section 25 of the Act of 2007 (I) itself expressly provides that the
existing Board would merge in the statutory Board only upon issuance of
notification under Section 3 to establish the statutory Board. The fact that
such notification has not been issued does not mean that the existing Board

would cease to exist. It-is the creature of an executive order of the State’

Government, issued in exercise of its expansive executive powers. The Board
is ohe of the wing of the State Government under the Department of the Ministry
of Technical Education Department or Department of Manpower Planning.
For the same reason the argument under consideration deserves to be rejected.

46.  The next question that arises for our consideration is: whether the
decision making process, in the fact situation of the present case, is just and
reasonable? Indeed, in absence of any Regulations or executive instructions
the Authority is expected to act reasonably [see Full Bench decision of this
Court in Sudhir Kumar Mishra (supra)].

47.  Inthe case of Feyaz Ahmed Malik; (supra) the Apex Court restated
the consistent view on the approach to be adopted qua the decision of the
expert body such as Universities/Boards. In paragraphs 18 to 20, the Court
obseved thus: : '

“18. While judging the authority or otherwise all steps taken
by authorities of the Board to take action against candidates
taking resort to mass malpractice it should be borne in mind |
that the Board is entrusted with the duty of maintaining higher
standards of education and proper conduct of examinations.
It isan expert body consisting of persons coming from different

* walks of life who are engaged in or interested in the field of
education and have wide experience. The decision of such
an expert body should be given due weightage by courts.
This Court in the case of Bihar School Examination Board
v. Subhash Chandra Sinha, (1970) 1 SCC 648 observed:
(SCC pp. 652-53, para 14)

“The universities are responsible for their standards
and the conduct of examinations. The essence of the
.€xaminations is that the worth of EVery person is

appraised without any assistance from an outside

Y-
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source. If at a_centre the whole body of students
receive assistance and manage to secure success in
the neighbourhood of 100% when others at other
centres are successful only at an average of 50%, it is
obvious that the University or the Board must do
something in the matter. It cannot hold a detailed quasi-
judicial inquiry with a right to its alumni to plead and

lead evidence etc. before the results are withheld or
the examinations cancelled. If there is sufficient material
on which it can be demonstrated that the university
was right in its conclusion that the examinations ought
to be cancelled then academic standards require that
the university’s appreciation of the problem must be
respected. It would not do for the Court to say that
you should have examined all the candidates oreven -
their representatives with a view to ascertaining whether
they had received assistance or not. To do this would

»
.

encourage indiscipline if not also perjury

19. The Allahabad High Court in Rajiv Ratna Shukla v.
University of Allahabad, AIR 1987 ‘All 208, made the
following observations:

“Even otherwise the statute and ordinances
provide for an authority known as Examination
Committee to look into and decide such matter. As
the Examination Committee after looking into the report
was satisfied that the examinations were not conducted
fairly it would be unfair for this Court to interfere in
writ jurisdiction. It need not be mentioned that a finding
recorded by a tribunal, administrative or quasi-judicial
body, is a finding of fact if it is based on consideration
of evidence howsoever meagre and insufficient it may
be. The report of the Flying Squad coupled with the
statement.of Centre Superintendent was available with
the Examination Committees. Even if another
committee or this Court on the same material could
have come to a different conclusion it could not furnish
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ground for interference. This Court cannot substitute
its opinion for the opinion of committee. It could quash
the order only if it finds that it was based on no material
or the Committee ignored some material which if
considered could have resulted in a different conclusion.
Since the decision of the Examination Committee does
not suffer from any such error it is difficult to grant
relief'to petitioners.

We are not unconscious or oblivious of grave
injustice which might be done to some of the students,
maybe even majority, because of refusal by this Court
to interfere but we cannot ignore the deterioration in
the standard of discipline of academic institutions. How
this should be regulated or controlled should best be
left to the discretion of those who are entrusted with

this responsibility. If this Court starts substituting its

own opinion in place of opinion expressed by a1_1thorities
it shall result in chaos. It is well known that due to

conduct of others even innocent persons suffer but the
sufferings of few has to be tolerated in the larger interest
of the society. As is usual in such matters it is only the
few who are responsible but to protect the bona fide
or the genuine if a decision is given which erodes the
discipline and vitiates the atmosphere of the academic
institutions then it is better to restrain and refuse.

* * . *

As regards demands for ingquiry and violation of
principle of natural justice, suffice it to say. that on
academic disciplinary proceedings exception is made

where proceedings are substantially fair or it is
impossible to hold inguiry. Cases of mass copying
resulting in cancellation of the examination fall in this

exception. By its very nature no inquiry could have
been made. Deciston in Madhulika Mathur case (1984

AILLJ 618) (FB) has absolutely no relevance. Concept.

of reasonable opportunity assumes primacy where

Wl
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penal action is proposed to individual. Direction to
hold re-examination cannot be put in that category. It
was not like what had happened in Gorakhpur
University where examination was not treated as
ineffective or vitiated. Ratio of that decision is that what
was invalid could not be treated as valid for punishment
without affording opportunity.”

20. Coming to the case on hand, as noted earlier, the High
Court has quashed the notification issued by the Board as ultra
vires Article 14 of the Constitution and ultra vires the Act.
Further the High Court has discussed at length how the Board
should proceed in the matter and has issued directions
regarding the principles to be followed and matters to be borne
in mind by the Board while framing Rules and has even issued
directions as to what some of the provisions of the Rules should
be. From the discussions in the impugned judgment it is clear
that the High Court has taken upon itself the task of finding
out a scheme to tackle the ‘problem of mass malpractice in
examination. In our considered view the approach of the High
Court in the matter is erroneous and this has vitiated the
judgment. In matters concerning campus discipline of
educational institutions and conduct of examinations the duty
is primarily vested in the authorities in charge of the institutions.
In such matters the court should not try to substitute its own
views in place of the authorities concernéd nor thrust its views
on them, That is not to say that the court cannot at all interfere

with the decisions of the authorities in such matters. The court
has undoubtedly the power to intervene to correct any error
in complying with the provisions of the rules, regulations or
notifications and to remedy any manifest injustice being
perpetrated on the candidates. In judging the validity a
notification containing provisions regarding steps to be taken
when a report of mass- malpractice is received it is to be kept/
in mind whether the provisions contained in the notification
are relevant for achieving the purpose for which the notification
is issued and if it is found that the notification is relevant for
and has a'nexus with the purpose to be achieved then the
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notification cannot be said to be arbitrary and discriminatory.
The High Court has failed to keep this principle in view while
considering the validity of the notification in question. A
notification cannot be struck down as discriminatory merely
because in implementing the same injustice is likely to be
suffered by some candidates. The impugned judgment does
not show that the decision to strike down the two notifications
is based on grounds sound in law and justified on facts. It is
our considered view that the judgment of the High Court is
‘unsustainable and has to be quashed.”

(emphasis supplied)

48.  Keeping in mind the principle expounded in the abovesaid decision,
we may now analyse the process adopted by the existing Board to find out
whether the same is just and reasonable. From the office notings in the original
files it is seen that the Board received communication from the Crime Branch
in connection with the FIR registered after arrest of 20 suspects, who were to
appear in the examination to be conducted by the Board on 7th July, 2013
and having indulged in unfair means during the said examination. The Crime
Branch demanded certain information. In that context, the Director eventually
prepared proposal on 30th August, 2013 for constituting Computer Experts
Committee to find out the logic behind allocation of roll numbers to the -
concerned candidate, as demanded by the Crime Branch. The proposal was
considered by the Chairperson on 5th September, 2013, who accorded
approval thereto. The office notings in the original file reads thus:-
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Pursuant to the said dec1s1on, a six members Computer Experts Comm1ttee
was constituted to give its opinion.. :

49.  The said Computer Experts Committee ret on 7th September, 2013
and after analysmg the computer data available with the Board, submitted
their opinion in the form of Minutes dated 7th September, 2013, which has
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been reproduced in its entiret}; in paragrﬁph 4(viii) of this judgment. The second
meeting of the Computer Experts Committee was held on 30th September,
2013, which once again analysed the entire matter in the light of new

information and submitted its opinion in the form of Minutes dated 30th .

September, 2013, which has also been reproduced in paragraph 4(xii) of this
judgment. On conjoint reading of the Minutes of the two meetings held by the
“Computer Experts Committee, the process adopted by the Experts Committee
to unravel the logic of allocation of roll numbers by manipulating the specified
formula of randomisation, can be discerned. The Computer Experts Committee
analysed the electronic record/data after decryption thereof. The process so
adopted by the Computer Experts Committee is not the subject matter of
challenge nor the exercise undertaken by the Computer Experts Committee
to collate the mismatch roll numbers from the computer data, is questionable
and can be amenable to judicial review. This argument of the respondent Board
was buttressed on the basis of the provisions contained in the Information
Technology Act, 2000 providing for authentication of electronic record.

50.  One set of petitioners went to the extent of contending that the Board '

had no authority to constitute such Committee. This extreme stand taken by
those petitioners, however, was not supported by the other set of petitioners
represented by Shri Rajendra Tiwari, Senior Counsel. In our opinion, it is
preposterous to hold that the Board which is empowered to take action in
connection with the unfair means adopted by the candidates in the examination
conducted by it, can have no power to inquire into the said episode by
constituting Experts Committee to aid and assist it in the said enquiry in respect
of technical matters concerning the Computer operations. We, therefore, reject
that contention.

51. It wasthen contended that in the first Computer Experts Committee
meeting, the mismatch was as high as 30195, as against the total 40086
applications/candidates. Whereas, in the second meeting the same dropped
down to only 876 mismatch cases. Even this submission will have to be stated
to be rejected. Inasmuch as, from the Minutes of the first meeting, the process
adopted by the Committee to identify the mismatch cases has been delineated.
On reconsideration of the available material, in the second meeting, the
Committee opined that the mismatch cases were only 876. The process
adopted by the Committee has been noted by the Committee ini the concerned
Minutes. It is not for the Court to examine the correctness of the opinion

¥l
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formed by the Experts Committee. The judicial review can be only with regard
to the decision making process. In our opinion, there is nothing contrary to
indicate that the process adopted by the Experts Committee was impermissible
and absurd in any manner.

52." The other contention pressed intd service to question the opinion
recorded by the Computer Experts Committee was that the second meeting
held on 30th September, 2013.was hastened and was attended only by five
members of the said Committee. The meeting was hastened to keep the
outstation member away from deliberations. Even this argument does not
commend to us. There is nothing in the Minutes of the first meeting even to
remotely indicate that the process followed for recording opinion was authored
by Dr. Samar Upadhyay, who was the outstation member of the Committee
being resident of Jabalpur. Nor any material is brought to our notice that Dr.
Samar Upadhyay was intentionally kept out as there was possibility of his

" resisting the opinion formed in the second meeting, We cannot assume malice

in fact, merely because the said member did not or could not attend the second
meeting of the Experts Committee held on 30th September, 2013. The office
record indicates that the second meeting was necessitated to expedite the
information sought by the Crime Branch. Since the second meeting of the
Computer Experts Committee was convened on 30th September, 2013 at
short notice, the same was attended only by five other local members available
at Bhopal. Further, it is not as if those five members had no technical
knowledge. Even these five members were qualified and possessed technical
knowledge regarding Computer operations. They could have, therefore,
proceeded with the second meeting without any impediment. The petitioners
have, however, relied on the case of Vijay Singh Lamba (supra) of the Apex
Court which dealt with the question of fixation of quorum to contend that the
second meeting of the Computer Experts Committee was vitiated. This
submission will have to be stated to be rejected. For, no document has been
brought to our notice mentioning that the quorum of the said meeting was -
fixed of all the six members. In the decision pressed into service, the Apex
Court has held that fixation of quorum is generally left to the Committees
themselves to devise its day to day procedure. Hence, this decision will be of
no avail to the petitioners, in the fact situation of the present case. As aforesaid,
in that second meeting, the matter was fully examined and opinion was given
that the mismatch cases were only 876. The reason why there was change of
opinion can be culled out from the highlighted portion of Minutes of that
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meeting. The process adopted for arriving at that conclusion has been adverted
to in the Minutes, already reproduced in paragraph 4(xii) of this judgment.

$3. It was then contended on behalf of the petitioners that the opinion so
given by the Computer Experts Committee was under dictation of the Special
Task Force investigating the criminal case. As aforesaid, the Minutes recorded
by the Experts Commitee are self-eloquent. There is nothing in the Minutes
of the said meeting to suggest that figure of 876 mismatch cases has been
arrived at in arbitrary manner or only on the basis of the inputs given by the
STF. We hold that the said figure has been arrived at independently after
reconsideration of the Computer data and including with reference to the
answers given by Nitin Mohindra, Ajay Kumar and C.K. Mishra, who were
in police custody. The Committee opined that the said information was unclear
and incomplete. The Committee, therefore, applied its own process to analyse
the logic of giving manipulated roll numbers. It created separate files of
candidates city-wise and indexing of files was done on the basis of date of
birth, Part-7 to 11 of Transaction ID and C.L. Name (Surname). In the index
file, firstly, roll numbers were allotted as per specified record and thereafter
+ roll numbers were allotted on the basis of deviated record. After carrying out
this exercise, the Experts Committee found that the data of the roll numbers of
all 14 cities was developed by subject Experts. In the roll numbers developed
by the subject Experts and the numbers used in PMT 2013, the mismatch
shown by the subject Experts was on the basis of 40135 applications/
candidates. The mismatch of 876 was unravelied, which was kept in file
MIS876.docx. A chart of various probable options of Transaction ID was
kept in file Digits 2013 Revised.docx and the programme used by subject

Experts was kept in file Rol_GEN.docx. On that material, the city-wise -

mismatch position has been noted in the Minutes of the second meeting of the
Experts Committee totalling to 876 cases. Suffice it to note that nio flaw in the
process adopted by the Experts Committee has been substantiated by the
petitioners. ‘ :

54.  Merely criticising the said process as imaginary and farce of enquiry,
cannot be the basis to overlook the said opinion of the Experts Committee.
The Experts Committee’s opinion was then further considered by the Commiittes
of Controllers. The Committee of Controllers analysed the entire matter in its
meeting held or 4th October, 2013 -and on 8th October, 2013. The process
adopted by the Committee of Controllers can be discerned, inter alia, from
the highlighted portion of its examination report dated 8th October, 2013,

‘)
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which is reproduced in paragraph 4(xvi) of this judgmerit. The opinion of the

.Committee of Controllers was then considered by the Director and placed

along with the proposal before the Chairperson for taking appropriate action
against 345 identified candidates allegedly having involved in unfair means
duiring the examination. The Chairperson approved the said proposal and
issued direction to the Director to take follow-up action. On the basis of that
direction, the Director issued the impugned order on 9th October, 2013 against
345 candidates. Similar process was carried out by the Committee of
Controllers in respect of second lot of 70 candidates against whom action
was taken vide impugned ordér dated 6th December, 2013. Even the
examination report prepared on the second occasion by the Committee of
Controllers concerning 70 candidates has also been reproduced in paragraph
4(xxi) of this judgmerit. In other words, the impugned orders have been passed
under the signature of the Director of the Board after due deliberations and
consideration at different levels and including on the basis of opinion of the
Computer Experts Committee and the Committee of Controllers. It is not as
if decision has been taken by the Board arbitrarily or merely because of the
communications received from the Crime Branch or for any other consideration.
For forming such opinion, if material received from the Crime Branch was
also considered, being relevant, that does not mean that the opinion formed
was under the dictation of STF. There is no reason to doubt the justness of
the process followed by the Board before issuance of the impugned decisions.

55. - The attempt of the petitioners was to persuade the Court to go into
the question as to whether the opinion formed by the Computer Experts
Committee or for that matter the Committee of Controllers, was proper or
some other opinion could have been formed. That cannot be the scope of
judicial review. It is not for the Court to sit over the opinion of the Experts
Committee as a regular Court of Appeal. It is not the case of the petitioners
that the members of the Computer Experts Committee were unqualified or
incomipetent to be the members of that Committee. If the Board has taken aid
of such well-qualified, competent and impartial experts and the final decision
is taken keeping in mind the said opinion along with other material, no fault
can be found with that approach.

56. Suffice it to observe that it is not a case where the decision has been
taken by unauthorised or incompetent persons or, for that matter, a mala fide
or arbitrary decision. It has been taken after due deliberations and
consideration of relevant material. Even assuming that another view was
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- possible, that cannot be the basis to undo that decision. The fact that initial
mismatch figure revealed in the first meeting of the Computer Experts
Committee was very high and it was later reduced to only 876 by the Committee
of Joint Controllers or that the action was limited to 345 in the first lotand 70
candidates in the second lot, it does not mean that the said decisions are
unjust and unreasonable. :

57. ° Inthecontext of the argument of the petitioners that the Board has
taken action against selective candidates out of 876 candidates, it has been
pointed out that the matter was being examined by the Board in respect of the
remaining candidates and lateron we were told that similar action has been
taken against other 24 left over candidates. Be that as it may, it is not possible
to hold that the process adopted by the Board before arriving at the impugned
decisions, is unjust or unreasonable.

58.  Ithascome on record that after the matter was processed at different
levels, the proposal was then submitted by the Director to the Chairman for
his approval who, in turn, approved the same and issued directions to the
Director to take follow-up action. On the basis of those orders, the Director
issued the impugned orders dated 9th October, 2013 and 6th December,
2013. Asregards the decision which culminated with the first order dated 9th
October, 2013, that was placed before the Executive Committee of the Board
in the meeting convened on 19th November, 2013. The Executive Committee
not only approved the said decision but also ratified the same. As regards the
second decision dated 6th December, 2013 concerning 70 candidates, the
matter is yet to be placed before the Executive Committee. It is stated that the
Executive Committee of the Board has not met since the said decision was
taken; and as and when the meeting of the Executive Committee of the Board
1s held, even this decision will be placed before the Executive Committee, In
this context, it was argued that even the Chairman could not have taken the
final decision much less without taking prior approval of the Executive
Committee. We are not impressed by this submission. The fact that the first
decision dated 9th October, 2013 was placed before the Executive Committeo
. of the Board for its consideration, does not mean that the Chairman of the
. Board had no authority to take the final decision at his level. The Chairman,
being the Administrative Head, had requisite authority to take the final decision
inrespect of all matters concerning the examination conducted by the Board
and, in particular, about the unfair means adopted during the said examination.
No express provision of law has been brought to our notice which required
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prior approval of the Executive Committee of the Board before final decision
was taken by the Chairperson. Reliance placed on the provisions of the Act
of 2007 (I) by the petitioners to buttress this argument will be of no avail. We
have already held that although the Act of 2007 (D) has come into force, the
provisions of that Act cannot be invoked to regulate the working of the existing
Board. The existing Board has been constituted by the State Government in

- exercise of its executive powers under Article 162 of the Constitution to
- discharge the obligation of the State of conducting pre-admission professional

courses examination, Suffice it to observe that the decision of the Chairperson
which culminated with the issuance of impugned orders under the si gnature of
the Director could be acted upon and taken to its logical end irrespective of
the approval or the ratification thereof by the Executive Committee.

59.  Itwas faintly argued that the ratification of impugned order dated 9th
October, 2013, by the Executive in its meeting dated 19th November, 2013
was not legal and enforceable as it was not even signed. Firstly, this argument
was canvassed on the basis of information received by the petitioners under
RTI. Secondly, having already found that the Chairperson of the Board was
fully competent to take all decisions in the matter concerning the institution of
inquiry and to annul the candidature of the candidates, who were identified in
the enquiry as having involved in the commission of organised unfair means,
ratification of the final decision of the Chaitperson was unnecessary. Moreover,
the counsel for the Board had shown willingness to produce the original official
file containing the duly signed Minutes of the Executive Committee dated 19th
November, 2013, Thus, we find no merits in this submission.

60.  Reliance was placed on Goa Shipyard Ltd, (supra) in support of the
argument that ratification of invalid act for being validated retrospectively is
no more res integra. In para-13 of this decision the Apex Court has accepted
this contention relying upon the decision in Maharashira State Mining
Corporation vs. Sunil®. In the present case, however, we have already held
that the Chairperson had complete authority to deal with matters connected
with and incidental to the examinations held by the Board and for which reason
ratification of his decision was not imperative. ‘

61. InthecaseofDr Mohanyjit Singh (supra), the Apex Court was dealing
with a case where ratification of the decision taken by the member was done

33. {2006) 5 SCC 96
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subsequently by the absentee member. The Court has opined that ratification

by that member at a later point of time cannot validate the proceedings of the

selection committee as there was no-quorum and in its absence, the committee
was not-entitled to transact business. We fail to understand as to how the
principles stated in this case are applicable to the case on hand. Moreso, we
have held that there was no need to take approval of the Executive Committee
or, for that matter, ratification of the decision of the Chairperson.

62.  The next question is: when the mismatch is found in respect of 8§76
candidates, the action of the Board can be sustained as it chose to take action
selectively only against 415 candidates. The argument of the Board is that the
figure of 876 mismatch pertains to the combination of scorer and the genuine
candidate. Thus, the action to cancel the examination results was required to
be taken only against the genuine candidates constituting 50% of 876
mismatches. The 50% of 876 mismatches would work out to 438 candidates.
Instead, the Board has presently taken action against 415 candidates and, as
was stated across the Bar, against additional 24 candidates. That takes the

total figure to 439 candidates. It is intriguing that why similar action cannot be

taken against the pseudo candidates (scorers) who had appeared to enhance

 the prospects of the genuine candidates. They also sail in the same position of
having indulged in organised unfair means during the examination and, therefore,
must visit with the same consequences. We hope that the Board would consider
this aspect, irrespective of the fact that the remaining 437 out of 876 identified
candidates have secured admission to any professional course or named in
the list of candidates furnished by STF or otherwise. However, we hold that
that approach of the Board cannot be a ground to interfere with the just orders
passed against the petitioners and similarly placed persons.

63.  Further, the logic applied by the Board in limiting its action to 415
candidates, as can be culled out from the reasons recorded in the impugned
decisions and the contemporaneous record on the basis of which that decision
is taken, is that, the action has been taken against candidates whose names
are correspondingly appearing in the list of candidates prepared by the STF
allegedly involved in commission of unfair means during the examination. The
question is: whether that approach of the Board can be sustained. The learned
counsel for the Board has placed reliance on the decision of the Apex Court
in the case of Chairman, All India Railway Recruitment Board (supra) in
support of the argument that if more than one option was available to the

Board and if the Board had taken decision to take action only against the

¢
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candidates whose names appeared in both the lists prepared by the STF and
the Board, that decision ought not to be interfered with by the Court. In the
above noted reported case, in paragraph 20, the Supreme Court adverted to
three options available to the Authority as against which the Authority chose
to take action against limited number of candidates:

“20. We may indicate that the Railway Board had three
alternatives viz., (1) to cance! the entire written test, and to
conduct a fresh written test inviting applications afresh; (2)to
conduct a retest for those candidates who had obtained
minimum qualifying marks in the first written test; and (3) to
go ahead with the first written test (as suggested by the High
Court), confining the investigation to 62 candidates against
whom there were serious allegations of impersonation.”

It may be useful to refer to following observations in this decision:

“Wednesbury [Associated Provincial Picture Houses Ltd.
v. Wednesbury Corpn., (1948) 1 KB 223: (1947) 2 ANl ER
680 (CA) and Proportionality :

36. Wednesbury applies to a decision which is so
reprehensible in its defiance of logic or of accepted moral or
ethical standards that no sensible person who had applied his
mind to the issue to be decided could have arrived at it.
Proportionality as a legal test is capable of being more precise
and fastidious than a reasonableness test as well as requiring a
more intrusive review of a decision made by a public authority
which requires the courts to “assess the balance or equation”
struck by the decision-maker. Proportionality test in some
jurisdictions isalso described as the “least injurious means” or
“minimal impairment” test so as to safeguard the fundamental
rights of citizens and to ensure a fair balance between individual
rights and public interest. Suffice it to say that there has been
an overlapping of all these tests in its content and structure, it
is difficult to compartmentalise or lay down a straitjacket
formula and to say that Wednesbury has met with its death
“ knell is too tall a statement. Let us, however, recognise the
fact that the current trend seems to favour proportionality test
but Wednesbury has not met with its judicial burial and a State
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burial, with full honours is surely not to happen in the near
future. :

37.  Proportionality requires the court to udge whether
action taken was really needed as well as whether it was within

the range of courses of action which could reasonably be
followed. Proportionality is more concerned with the aimsand .
intention of the decision-maker and whether the decision-

maker has achieved more or less the correct balance or
equilibrium. The courtentrusted with the task of judicial review

has to examine whether decision taken by the authority is
proportionate i.e. well balanced and harmonious, to this extent

the court may indulge in a merit review and if the court finds
that the decision is proportionate, it seldom interferes with the
decision taken and if it finds that the decision is disproportionate
i.e. if the court feels that it is not well balanced or harmonious

and does not stand to reason it may tend to interfere.

39.  The courts have to develop an indefeasible and’
principled approach to proportionality, till that is done there
will always be an overlapping between the traditional grounds
of review and the principle of proportionality and the cases
would continue to be decided in the same manner whichever
principle is adopted. Proportionality as the word indicates has
reference to variables or comparison, it enables the court to
apply the principle with various degrees of intensity and offers
a potentially deeper inquiry into the reasons, projected by the
decision-maker.

“Application of the principles

41.  We have already indicated the three alternatives
available to the decision-maker (Board) when serious infirmities
were pointed out in the conduct of the first written test. Let us
examine which was the best alternative the Board could have
accepted applying the test of Wednesbury unreasonableness.
Was the decision taken by the Board to conduct a retest for
those candidates who had obtained minimum qualifying marks
in the first written test so unreasonable that no reasonable:
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authority could ever have decided so and whether the Board
before reaching that conclusion had taken into account the
matters which they ought not to have taken into account or
had refused to take into account the matters that they ought to
have taken into account and the decision taken by it was so
unreasonable that no reasonable authority could ever have
come to it? Judging the decision taken by the Board applying
the standard laid down in the Wednesbury principle of
unreasonableness, the first alternative, that is, the decision to
cancel the entire written test and to conduct a fresh written
test would have been time consuming and expensive. Initially
10,02,909 applications were received when advertisement
was issued by the Board out of which 5,86,955 were found
to be eligible and call letters were sent to them for appearing
in the written test held at various centres. 3,22,223 candidates
appeared for the written test, out of which 2690 were selected.
Further, the candidates who had approached the court had
also not opted that course instead many of them wanted to
conduct a retest for 2690 candidates, the second alternative.
The third alternative was to go ahead with the first written test
confining the investigation to 62 candidates against whom there
were serious allegations of impersonation. The Board felt in

the wake of the vigilance report and the reports ofthe CBI, it
would not be the best option for the Railway Administration
to accept the third alternative since there were serious
allegations of malpractices against the test. From a reasonable
man's point of view it was felt that the second optioni.e.to
conduct a retest for those candidates who had obtained
minimum qualifying marks in the first written test was the best
alternative. )

42.  We will now apply the proportionality test to three
alternatives suggested. Principle of proportionality, as we have
already indicated, is more concerned with the aims of the
decision- maker and whether the decision-maker has achieved
the correct balance. The proportionality test may require the
attention of the court to be directed to the relative weight
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according to interest and considerations. When we apply that
test and look at the three alternatives, we are of the view that
the decision maker has struck a correct balance in accepting
the second alternative. The first alternative was not accepted
not only because such a process was time-consuming and

expensive, but nobody favoured that option, and even the.
‘candidates who had approached the court were more in favour

of the second alternative. Applying the proportionality test also

in our view the Board has struck the correct balance in adopting
the second alternative which was well balanced and
harmonious.

43.  We, therefore hold, applying the test of Wednesbury
unreasonableness as well as'the proportionality test, the
decision taken by the Board in the facts and circumstances of
this case was fair, reasonzble, well balanced and harmonious.
By accepting the third alternative, the High Court was
perpetuating the illegality since there were serious allegations
of leakage of question papers, large scale of impersonation by
candidates, mass copying in the first written test.

44.  We are also of the view that the High Court has
committed a grave etror in taking the view that the order of
the Board could be judged only on the basis of the reasons
stated in the impugned order based on the report of Vigilance
and not on the subsequent materials furnished by CBL. Possibly,
the High Court had in mind the Constitution Bench judgment
of this Court in Mohinder Singh Gili v. Chief Election
Commr. (1978) 1 SCC 405, -

45, We are of the view that the decision-maker can always .

rely upon subsequent materials to support the decision already
taken when larger public interest is involved. This Court in
Madhyamic Shiksha Mandal, M.P. v. Abhilash Shiksha
Prasar Samiti, (1998) 9 SCC 236 found no irregularity in

placing reliance on a subsequent report to sustain the’

cancellation of the examination conducted where there were
serious allegations of mass copying. The principle laid down in

by
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Mohinder Singh Gill case is not applicable where larger public

interest is involved and in such situations, additional grounds -

can be looked into to examine the validity of an order. The
finding recorded by the High Court that the report of CBI
cannot be looked into to examine the val1d1ty ofthe order dated
4-6-2004, cannot be sustained.

46.  Wealso find it difficult to accept the reasoning of the

High Court that the copy of the Vigilance report should have
been made available to the candidates at least when the matters
came up for hearing. Copy of the report, if at all to be served,
need be served only if any action is proposed against the
individual candidates in connection with the malpractices

alleged. The question here lies on a larger canvas as to whether
the written test conducted was vitiated by serious irregularities

paper. etc. and not against the conduct of a few candidates.

47. In this connection reference may be made to the
judgment of this Court in Bihar School Examination Board
v. Subhas Chandra Sinha, (1970) 1 SCC 648. That was a
case where 36 students of SSHE School, Jagdishpur and HE
School, Malaur District Shahbad moved a writ petition before

the Patna High Court against the order of the Board cancelling

annual Secondary School Examination of 1969 in relation to
Hanswadih centre in Shahbad District. The High Court
quashed the order of cancellation and directed the Board to
publish the results. Against the judgment and order of the High
Court the Board filed an appeal by way of special leave petition
to this Court. This Court allowed the appeal and upheld the
order of the Board cancelling the examination. On the complaint
that no opportunity was given to the candidates to represent
their case before cancellation, this Court observed as follows:
(SCC p.652 para 13)

“13. This is not a case of any particular individual.
who is being charged with adoption of unfair means
but of the conduct of all the examinees or at least a

i
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vast majority of them at a particular centre. If itisnota
question of charging any one individually with unfair
means but to condemn the examination as ineffective
for the purpose it was held. Must the Board give an
opportunity to all the candidates to represent their
cases? We think not. It was not necessary for the Board
to give an opportunity to the candidates if the
examinations as a whole were being cancelled. The
Board had not charged any one with unfair means.so
that he could claim to defend himself. The examination
was vitiated by adoption of unfair means on a mass
scale, In these circumstances it would be wrong to insist
that the Board must hold a detailed inquiry into the
matter and examine each individual case to satisfy itself
which of the candidates had not adopted unfair means.
The examination as a whole had to go.”

48.  Applying the above principle, we are of the view that
the finding recorded by the High Court that non-supply of the
copy of the Vigilance report to the candidates was a legal
infirmity, cannot be sustained.”

(emphasis supplied)

In this case, the Court was called upon to examine the issue regarding
validity of the order passed by the Board directing holding of re-test for
recruitment Group D post, for those candidates who had obtained minimum
qualifying marks in the first written examination where large scale
irregularities were noticed. The Court noted that the High Court rejected
the contention that the order was politically motivated and mala fide. In
the present case, no argument has been advanced that the impugned orders
are politically motivated or mala fide, as such. The argument is about the
justness of the approach and the conclusion reached by the Board. That
argument will have to be examined on the touchstone of principles
enunciated by the Apex Court. This decision is also an authority on the
proposition that it is open to the Authority to justify its decision relying on
subsequent material available to support its action, in public interest. The
stand taken by the Board, in the present case, commends to us. In that,
the Board chose to resort to one of the options amongst other options

)
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including of cancellation of the entire examination results. Judicial review
of that subjective satisfaction of the Board is not permissible. No doubt,
in the initial enquiry by the Computer Experts Committee, it was revealed

that there were as much as 30195 mismatches out of total 40086

applicants/candidates, But, on further scrutiny the said mismatch

condensed to only 876 mismatches. We have already found that the

process adopted by the concerned Committees is a possible approach

and, therefore, unexceptional. No doubt, mismatch of as many as 876, is

a substantial number, but that did not warrant cancellation of entire

examination especially keeping in mind the fact that the results were to’
be declared on 13.07.2013 and the entire admission process to

professional courses in the State was to be completed before 30th

September, 2013. Keeping in mind the paucity of time and the fact that

involvement of concerned candidates was revealed essentially after the

constitution of the Computer Experts Committee in September, 2013

which culminated with the opinion of the said Committee on 3 Oth

September, 2013 and followed by the further enquiry by the Committee

of Controllers which culminated with the opinion rendered by that

Committee on 8th October, 2013, no fault can be found with the decision

of the Board to proceed only against the identified candidates. By

cancellation of the entire examination, that would not only have affected
large body of other candidates, but, also entailed in keeping all the seats

in the professional and medical colleges of the entire State vacant for the

concerned academic year. Viewed in this perspective, no fault can be
found with the decision of the Board of having initially proceeded against
the identified 415 candidates, vide impugned decisions.

64.  Thenextquestionis: whether impugned decisions fulfil the requirement
of Chapter-IV of the Brochure. In the first place, the Brochure is only a
handbook issued for guidance and the procedure to be followed. That would
not limit the expansive powers of the Board to take action having found that
organized mass-copying was indulged during the examination conducted by
it. Assuming that the power vested in the Board could be limited to the
provisions contained in the Brochure being advance declaration of the
procedure to be followed by it, we have no hesitation in taking a view that the
impugned decisions are well within the parameters specified in the Brochure.
For the sake of convenience, we will reproduce the relevant extract of the
Brochure.
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The opening part of the Brochure gives important instructions. The same,
inter alia, stipulates that the candidate must give correct information while
submitting the application form but it also goes on to mention that if it is
noticed that the applicant got entry (in the examination conducted by the
Board) because of any mistake, that can be cancelled. The overarching
power of the Board does not get w. ittled down by this instruction. Clause
4.12 of the Brochure refers to unfair means. The said clauses are only
illustrative instances when the act of commission or omission of a
candidate will result in indulging in unfair means during the examination.
We find force in the argument of the counsel for the Board that clauses
(Ka), (Gha), (Da), (Cha) and the later part of the same provisions, are
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sufficient enough to attract action as taken by the Board, as a result of
organized mass-copying by the candidates concerned. We also agree with
the submission of the Board that the action in respect of any of the acts
referred to in clause 4.12 could be taken by the Board on its own. The
requirement of initiating action on the basis of complaint received from
Supervisor/ Invigilator is mutually exclusive power vested in the Board.
We are also not impressed by the argument of the petitioners that the
only option available to the Board was to refer the matter to the police.
Suffice it to observe that the conclusjon reached by the Board in the
impugned orders is ascribable to the acts of commission and omission
referred to in clause 4.12 of the Brochure and that provision also speaks
about the Authority of the Board to initiate action and including to cancel
the examination results if the candidates had indulged in organized mass-
copying, and including impersonation.

65.  Itwasargued by the petitioners thiat the Board had sufficient time to
cancel the entire examination in view of the news items circulated in public
domain and to conduct fresh examination process: In case, it was not possible
to complete the process before 30th September, nothing prevented the Board
to approach the Supreme Court for granting further time. Indeed, cancellation
of entire examination was one of the options available to the Board and it
- would have instilled public confidence about the fairness of action. Similarly,
prompt action in such situation was the need of the hour, which was expected
from the Head of the Department. Further, the cancellation of entire examination
may have caused inconvenience to large section of candidates, but it would
have been in larger public interest. However, as we have already held that
merely because more than one option was available to the Board and it could

* . bhaveresorted to some other option, does not mean that the impugned decisions

are vitiated. Similar plea has been rejected by the Apex Court in Chairman,
All India Railway Recruitment Board (supra). For the sake of record, it
was pointed out by the counsel for the Board during the argument, that the
Board had applied to the Apex Court for extension of time to complete the
admission process. But, the said request was rejected. As aforesaid, assuming
that the Board had not approached the Apex Court and could have resorted
to other options available to the Board, it does not mean that the impugned
decisions are vitiated. The challenge to the impugned decisions will have to be
examined on its own merits.

66. InthecaseofB. Ramanjini and others Vs. State of Andhra .Pradesh



and others,* the action was challenged on the ground that there was no
legally acceptable material to cancel the examinations. Further, the Court ought
to have cancelled the examinations in all the districts as they are similarly
situated and in not doing so, the Government had acted with discrimination.
While dealing with this contention, the Apex Court in Paragraphs 7 & 8
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observed thus:

“7.  Inmatters of this nature, as to how the courts should
approach is explained in Bihar School Examination Board
vs. Subhas Chandra Sinha (1970) 1 SCC 648 and Board
of High School & Intermediate Education, U.P, Allahabad
vs. Ghanshyam Dass Gupta, AIR 1962 SC 1110. The facts
tevealed above disclose not only that there was scope formass
copying and mass copying did take place in addition to leakage
of question papers which were brazenly published in a
newspaper and the photocopies of the question papers were
available for sale at a price of Rs.2,000/- each. These facts
should be alarming enough for any Government to cancel the
examinations whatever may be the position in regard to other
centres. It is clear that so far as the centre at Anantapur District
is concerned, there was enough reason for the Government to
cancel the examinations. We have no doubt in our mind that
what has weighed with the Government is the letter of the
Collector accompanied by the report of the Superintendent of
Police, though unfortunately the same does not seem to have
been made available to the High Court, which was the basis
for making the order on 15.5.1998 cancelling the examination
and holding of the fresh examination.

8. Further, even if it was not a case of mass copying or
leakage of question papers or such other circumstance, it is
clear that in the conduct of the examination, a fair procedure
has to be adopted. Fair procedure would mean that the
candidates taking part in the examination must be capable of
competing with each other by fair means. One cannot have an
advantage either by copying or by having a foreknowledge of
the question paper or otherwise. In such matters wide latitude

54.

~ (2002)58CC 533
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should be shown to the Government and the courts should not

. unduly interfere with the action taken by the Government which
is in possession of the necessary information and takes action
upon the same. The courts ought not to take the action lightly
and interfere with the same particularly when there was some

“material for the Government to act one way or the other.
Further, in this case, the first examinations were held

on 19-4-1998. The same stood cancelled by the order made
on 15-5-1998. Fresh exaininations were held on 11-7-1998
and results have been published on 29-7-1998. Interviews
were however held on 29-7-98 (sic 27-8- 1998) in such cases.
The events have taken place in quick succession. The parties
have approached the court after further examinations were held
and after having participated in the second examination. It is
clear that such persons would not be entitled to get relief at
the hands of the court. Even if they had not participated in the
second examination, they need not have waited till the results
had been announced and then approached the Tribunal or the
High Court. In such cases, it would Tead to very serious
anomalous results involving great public inconvenience in
holding fresh examinations for large number of candidates and
in Anantapur District alone nearly 1800 candidates were
selected as a result of the examinations held for the second
time. Therefore, we think, the High Court ought not to have
interfered with the order made by the Government on
15-5-1998 in cancelling the examinations and holding fresh
examination.”

(emphasis supplied)

67. Revertingto the contents of the impugned orders dated 9th October,
2013 and 6th December, 2013, it is noticed that after adverting to the conditions
specified in Chapter IV of the Brochure and clause 4.12 thereof concerning
the unfair means and the consequences therefor, it is noted that after opinion
and analysis done by the Committees and taking overall view of the matter it
transpired that the names of candidates identified by.the Commitiee
corresponded with the names of 345 and 70 candidates given in the list of
STF of having indulged in organised unfair means. It then proceeds to note
that those candidates were party to the conspiracy of change of roll numbers

et
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_and were also in contact of the accused. It is further noted that the roll numbers

assigned to these candidates were changed after generation of their roll numbers
as per the specified norms. Thus, it confirms that undue benefit has been
passed onto those candidates. The involvement 0of415 (345 + 70) candidates
out of 876 candidates in the commission of unfair means of allocation ofroll
numbers to them along with the roll numbers allocated to candidates from
outside State during the examination is confirmed from the opinion and analysis
done by the Committees and the documents received from the police. The
orders then proceed to highlight the fact that identical pattern emerges in
respect of allocation of roll numbers to 415 (345 + 70) candidates in a well
planned manner along with candidates from outside State, which was not
possible while allocating roll numbers by specified random procedure. The
orders then note that the Board being satisfied about the involvement of (415)
identified candidates, who had indulged in unfair means and have violated the
examination regulations, their candidature in the said examination was being
cancelled.

68.  The petitioners relied on Mohinder Singh Gill and another vs The
Chief Election Commissioner, New Delhi and otherss and Rashmi
Metaliks Limited (supra) to contend that the public orders made by the public
Authority must be considered objectively on the basis oflanguage used in the
order itself. This legal position is unassailable. On the analysis of the impugned
orders, it is obvious that all relevant factors have been adverted to by the
Authority. The correctness of the impugned decisions, no doubt, can be tested
on those factors and the relevancy thereof, At the same time, we find force in
the argument of the respondent-Board that in the subsequent decision the
Apex Court had occasion to consider the decision in the case of Mohinder
Singh Gill (supra) and has held that the decision-maker can always rely upon
subsequent materials to support the decision already taken when larger public
interest is involved. There is no irregularity in placing reliance on such
subsequent report to sustain the cancellation of examination conducted by the
Authority where there has been serious allegations of mass-copying. [See
Abhilash Shiksha Prasar Samiti (supra); and Chairman, All India Railway
Recruitment Board (supra) paragraph 45].

69.  Further, the fact that the order refers to the documents received from
the Police does not pre-suppose that it has been issued under dictation of the

55. (1978) 1 SCC 405



2646  Pratibha Singh Vs. State of M.P. (DB) LL.R.[2014]M.P.

STF/Police. The order clearly discloses the basis on which it has been passed.
It is not only founded on the material furnished by the Police but also on the
* opinion formed by the two Committees after due enquiry and other relevant
materials. We are not inclined to accept the argument that the order is passed
without application of mind or that it is issued under dictation of STF/Police.

70.  -Another shade of the same contention as urged by the petitioners, is,
that the opinion of the Experts Committee was false and concocted and founded
on the communication received from STF dated 27th September, 2013, For
that, we may usefully refer to the communication sent by STF to the Director
of the Board dated 27th September, 2013. The same reads thus:

“arfe—aTe <R BlY (TH0SI0Tw0) HEyRe RidTe

W—wﬂ.w. /99, /9= /2013 &l 27.00.13
Tfa,

HTeD

HAIT ARG TET ASA

YT, HOW0

Aur— OMT vore TN §<R @ JU0F0 539 /13 URT 419, 420,
467,468,471,120—4) ATogof0 FY faaem & way H SHHR 4Gy |

Her:— aus Sy 1 U= HHiG—ATH /5955 / 13 fadi® 21. 00.13
9 5079,/ 13 farTid 24.00.13 | )

—000—

SyRrad vy # o & 1 Rvaifea aww & v ¥ =
TGN YT B BT FE Pe—

1. wwamwmm/mas/ﬁ feies
21,0913 B ERT 400086 ANSHT B LG, T Scorg faar 147
& oiafe B < § 400135 T Seeiy B, Ta0 fr=ar @4l 87

2, Wm@m?ﬁ?wﬁﬁﬁm/sgss/wwm
21,09.13 ¥ SocllRad TITAHIY 400086 TR AR & | 3KT: 400135

| F AR W ATDdg T DY | ,

s e wrEted ¥ Ve @ E e B SgER gl



LLR.[2014]M.P.  pratibha Singh Vs. State of M.P. (DB) 2647

AET ERT SUSE IR Y ARET—931 A § 130 ARAIDH! B
BIe) g gRIER W 781 &, 5 e & & 9§ @ s
SET ASH! & BIST 9 FRIER T U 5 9 37 Tl
317 =TE B TAER far T 8 | S tER R 'R ®
s g fomar T 22 = 9 Teniia Ui Suder B e
&l U8 T HI I B B [ $9 FGR & U3 IR Har
S, @ e o wifs fowodio war B smeE
" yfeen @7 FrmTael § SURIGT UPR B AdeT—Ial @I e
5 9IM @1 W S 2

4, oy PR 2mde= U= 9 Hefta smagwm! 3 Sogodio SN fad
TQ B, T IS G W X AT I8 Y ofrTd i b Sy
e e oA 9 AL s gRT 9 B E ®7 afy
Tz Fregel FriaR 2 O 39 & Sared! o 87

5. T i 49 difte @ euR ) A9 A9 ames! o W
afee G Suerer Bed |

6. U= BHH—ATTH / 5979 / 13 NS &P 24.00.13 # Se=iflag
363 ARE®! H Y 9.3 Ser # fae e o S9as §,
I WEI U0 Aigd Sudel BRME |

7. tﬂowoaoqﬁwzmsﬁaiﬁﬁﬁaﬁﬂawaﬂﬁﬁaﬁuﬁm
% IUERT 7 @Y Y W @7 ufRy o SuereT e

8. - oY AR STIRET SR H USHiTg YHROT IR FHIE 26 /04
# aua wvse @ Al Aifdw=T 9 e v @ g Ao
WY Avsel g &) GF TR 781 91 718 3 | e ey
TP TS BHH—5953 /13 fEid 21,0013 ERI ST 8 &1 59
T # g T BT D DY [ ST Wbl § Ao wiegfy
¥ USH BT T T UG g3 SR - afdyafat & ue
IR Tl Ba q Y T ST W8 T A A B 'R W
Ffad &7 IIRITATTIR AR TehTel AT &1 I I P
T PN |

( SrogHo TEH)
|9 yfer s
THOEIOVH0 HgTeT”

{emphasis supplied)



2648 Pratibha Singh Vs. State of M.P. {DB) . LL.R.[2014]M.P.

On plain reading of this communication, it is noticed that STF had not referred to
the figure of 876 mismatch cases. In point Nos.5 and 6 of the said communication,
the query made was generally about the 363 applicants whose involvement was
found in the commission of unfair means during the examination. In response to
this communication, the Director, no doubt, on the same day, on 27th September,
2013, sent his reply. The said reply reads, thus :
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71.  Asregards point No.5 and 6, in the context of earlier queries made by
the STF, no doubt, the Director, for the first time, mentioned the figure of 876
transactions. This information was shared by the Director obviously on the
basis of material available with him, including the Experts Committee’s report
dated 7th September, 2013, Indeed, the Experts Committee report dated 7th
September, 2013 mentions different mismatch numbers. However, that does
not mean that the Director was not entitled to send this response in respect of
information which had come to his notice to facilitate investigation by the STF.
By no stretch of imagination, therefore, it can be assumed that the figure of
mismatch indicated by the Director was without any basis much less under the
dictation of STF. Presumably, the Director realizing that the matter needs
further examination by the Computer Experts Commiftee, an emergent meeting
of the Computer Experts Committee was convened on 30th September, 2013.
The Computer Experts Committee thus met on 30th September, 2013 and
analyzed the entire matter afresh and applying the logic referred to in its Minutes
found mismatch of 876 roll numbers. The Minutes of the Computer Experts
Committee meeting dated 30th September, 2013 are already reproduced in
paragraph No.4 (xii) of this judgment. All that has been done is to identify the
candidates on the basis of minimum mismatch logic instead of broad mismatch
logic applied in the first meeting. On examining the said Minutes, it is not

possible to suggest that the Computer Experts Committee merely restated the -

figure mentioned by the Director in communication dated 27th September,
2013. As a matter of fact, the Director, being overall incharge and second-in-
line in the hierarchy, could have proceeded further on the basis of his own
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analysis. However; if the second meeting of the Computer Experts was
convened to re-examine the correct position in the context of the material
available with the Board and the information shared by the investigating team,
that does not mean that the Computer Experts Committee - consisting of five
able, independent and competent officers - dealt with the matter casually and
without any basis. The basis of their analysis can be discerned from the Minutes
and opinion submitted by them. It is also noticed that the information of the
Computer Experts Committee was considered by the Committee of Controllers.
In the evaluation report prepared by the Committee of Controllers, complete
analysis has been done, which reinforces the figure of mismatch of 876
applicants. The evaluation report has been reproduced in paragraph 4(xvi) of
this judgment. Until paragraph 11, the evaluation report considered all the
relevant material, and including the opinion received from the investigating
team. The analysis for reaching at the minimum mismatch figures can be
discerned from paragraph 12 onwards of that report. Considering the
background in which communication was sent by the Director on 27th
September, 2013, it is not possible to countenance the ground urged by the
petitioners that the Board and its officials were acting under dictation of STF.
The Board was acting independently not only on the basis of the information
shared by the investigating team and the queries made by them, but, also on
the basis of its own analysis of the record. By no stretch of imagination,
therefore, it is possible to hold that the Computer Experts Committee’s opinion
was false and concocted, as is contended.

72. It will be useful to advert to the communication sent by Assistant
Director General of Police which reads, thus:
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We will assume that this document was not part of the proposal submitted by
the Director to the Chairperson forapproval on 8th October, 2013. However,
even this document nowhere suggests that the Board ought to proceed against
the 345 candidates initially identified by the Board and named in the list
appended to impugned order dated 9th Qctober, 2013, Assuming that this
document was not before the Director/Chairperson, being part of the official
record, can be relied by the Board for refuting the argument of the petitioners
that the impugned decisions are issued under dictation of the STF. -

73.  Weare also not impressed by the argument of the petitioners that the
Board could not have taken any decision in the matter on its own or that the
Board was obliged to submit the examination results to the Council under the
control of the Central Government. Reliance placed by the petitioners on the
provisions of Medical Council of India Act in support of this submission, in
our opinion, is misplaced. It is indisputable that the admission process in respect
of State seats in the medical colleges within the State is required to be
conducted by the State Government either itself or through any Agency under
its control. In respect of such examination, the Council under the ccntro! of
Central Government has no role to play. Similarly, the State Government is
not required to submit examination results declared by it or the Agency under
its control appointed for that putpose to any other Authority.

74.  Reliance was placed on the provisions of the Universities Act, 1973
and the Ordinance No.54 issued thereunder to contend that the admission
process to any college affiliated with the University in the State must be
conducted in the manner prescribed. The Ordinance has the force of law.
Therefore, the Board constituted by the State Government in exercise of its
executive powers cannot be permitted to deal with the matters concerning
such admissions. This argument does not commend to us. The controversy in
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the present proceedings is in respect of pre-admission examination which s,
in no way, governed by the provisions of the Universities Act or the Ordinance
framed thereunder. This examination is required to be conducted by the State
Government for allocation of students to respective colleges. It is only at the
stage of taking admission or with regard to issues arising after taking admission,
the provisions of the Universities Act and the Ordinance will come into play.
No doubt, in the present set of cases, the colleges have cancelled the
admissions granted to the petitioners in the respective colleges. The fact that
for cancellation of such admission, procedure has been prescribed in the
Ordinance, does not mean that the consequential action taken by the concerned
college on the basis of the impugned orders can be said to be derogatory ot in
violation of any law. In that, indisputably, the admission was granted as a
consequence of the examination conducted by the Board. The Board having

found that the concerned candidate indulged in organised unfair means during

the examination conducted by it and had rendered himself disqualified, annulled
the examination process qua such candidate(s) being fraud played on public
examination process. As a necessary corollary, the admission given to the
concerned candidate cannot continue as the entire process had vitiated and
had become non-est in the eyes of law. . .

75.  Itwas submitted that the action of disqualifying the petitioners could,
at best, be taken by the Director of Medical Education who had conducted
the counselling or by the University where the candidate was admitted. This
submission is also ill-advised. We have already held that the Board alone
could deal with'all matters connected with the examination by it whilst

“discharging the obligation of the State to conduct such examination. The fact
that the candidate participated in counselling or was admitted in the College
affiliated to the University cannot bestow authority either on the Director of
Medical Education or the University to deal with the matters pertaining to the
examination conducted by the Board. Accordingly, even this submission does
not take the matter any further for the petitioners.

76. It was faintly argued that the conclusion reached by the Director/

Chairperson refers to the finding of some Committee (Samiti) without describing
the name of the two Committees constituted during the enquiry. In our view,
the non-description of the Committee does not mean that no Committee was
constituted nor it would lead to a conclusion that the finding of the Chairperson/
Director was not in conformity with thé final opinion of the two Committees.

. “‘él
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It is also not a case of the petitioners that the report/opinion of the two
Committees was not at all considered by the Director/ Chairperson before
taking the final decision. Accordingly, even this submission deserves to be
rejected. ‘

77.  Ttwasargued that there was no material to indicate about the manner
in which analysis was done and by whom, for arriving at the conclusion of
involvement of the named candidate. This submission was made in absence of
the official record which was, however, made available to the Court during
the arguments; and, which we have extensively reproduced in this judgment, .
to examine the question about the legality of the Board and its authority as
also the justness and reasonableness of its decision. In view of the findings on
those issues against the petitioners, this submission will have to be stated to
be rejected.

78. It was theh contended that the Board ought to have examined each
case independently and recorded separate reasons in the order, as may be
applicable, to the concerned candidates. In other words, it was not open to
cancel the candidature of as many as 415 candidates by one common order
on the same ground. This argument also deserves to be stated to be rejected.
The reason recorded in the order makes it amply clear that identical pattern
had emerged from the allocation of roll numbers to these' 415 candidates. If
the same pattern adopted by the candidates has been noticed, no fault can be
found with the Board to have taken action against those candidates by one
common order on the finding that it was a conspiracy and organized way of
indulging in unfair means during the examination,

79.  Ttisthencontended that the reason recorded in the impugned decisions _
is not in conformity with the opinion of the Committees constituted to inquire

into the entire episode. Even this submission does not commend to us. The
reason recorded in the order, in our opinion, in no way deviates from the
opinion and analysis done by the Computer Experts Committee as well as
Committee of Controllers. Even the said Committees after examining the
relevant records concluded about the involvement of the identified candidates
in the commission of unfair means during the examination, as can be discerned
from the evaluation report and the reasons recorded in the Minutes articulating
the opinion of the concerned Committee. It was open to the Chairman not
only to consider the said reports but also other material referred to in the
impugned orders and the proposal placed before him for taking totality of the
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circumstances into account before approving the proposal of cancelling the
candidature of the identified candidates. The fact that the Chairman had not
recorded detailed reasons for approving the proposal, does not mean that his
subjective satisfaction for taking the final decision is vitiated.

80. It was vehemently argued that the material taken into consideration by
the Director and also the Chairman was not legally admissible and, therefore,
the conclision reached by them is vitiated. This submission, in our opinion, is
misdirected. The question of admissibility of evidence would arise in a full-
fledged criminal trial pending against ihe concerned accused. The candidaies
against whom action has been taken by the Board may also be named as
" accused in the pending criminal cases. Suffice it to observe that the material
considered by the Director and later on by the Chairman, by no stretch of
imagination, can be said to be irrelevant for the purposes of enquiring into the
matter under consideration. The material so relied does justify the subjective
satisfaction reached by the Director and the Chairperson. It is not open for
the Court to go into the question of sufficiency of that material. It is not a case
of subjective satisfaction recorded by the Authority without any material
whatsoever.

81. Reliance was placed on the case of Mohammed Atik (supra), to
contend that there was no legal evidence before the Committee or the Chairman
to take a drastic decision of cancelling the examination results of the petitioners.
Section 10 of the Evidence Act postulates that common intention must subsist
between the conspirators at the time of making of the statement. The Court
noted that post-arrest statement made by a person to police, whether by way

of confession or otherwise, relating to his involvement in the conspiracy, would i

- not fall within *he ambit of Section 10. Relying on this observation, it was
argued that even in the present case, the STF was relying on the statements
made after arrest of the coconspirator. This argument does not commend to
us. The action in the present case is not singularly based on the statement of
co-conspirator recorded by the STF. The Board after due analysis of the

_ entire material was more than convinced about the involvement of the candidates
whose roll numbers were mismatched. The Board finally decided to take action
only against those candidates whose name also appeared in the STF list.
Reliance was also placed on the decision in the case of Varkey Joseph (supra)
to contend that suspicion is not the substitute for proof. It is, however, well
established position that the quality of evidence required in a criminal trial is
markedly different than the material to answer the issue in the inquiry relating

Ir,
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to unfair practice during the conduct of examination. Reliance was placed on
the deciston of the Apex Court in the case of ¥,C. Shukla (supra) to contend
that the entry in the excel sheet depicting the name of the candidate or for that -
matter any further record recovered from the alleged conspirators cannot be
the basis to proceed against the petitioners. We have already dealt with this
aspect while considering another shade of the same contention. The material
that could be considered for taking impugned decisions cannot be discarded
on the argument that it is not admissible. Admissibility of those documents
may be relevant in the criminal proceedings pending against the petitioners.

82.  The argument of the petitioners that the Board ought-to have adhered
to the legal parameters while dealing with the case involving circumstantial
evidence. We have already rejected similar argument on the finding that the
admissibility of documents recovered during the investigation and statements
recorded by the investigating team will have to be tested in the criminal trial
pending against the candidates. On the other hand, in the enquiry, such as the
present one, the Board was justified in proceeding on the basis of indisputable
circumstances, pointing finger towards the involvement of the concerned
candidate and record its subjective satisfaction in that behalf.

83.  The attempt of the petitioners was to question the justness and
reasonableness of the process adopted by the Board on the argument that
relevant facts have been completely disregarded by the two Committees as
well as the Director and Chairman. Inasmuch as, 20 petitioners secured less
marks than the scorers. Moreover, two scorers were absent. Further, the
petitioners had excellent academic record and by no standards, they would
take aid of scorers for gnhancing their prospects. These crucial facts would
g0 to shovs that the petitioners/genuine candidates have rot indulged in unfair
means at all. Similar argument has been rejected by the Apex Court in the
case of Abhilash Shiksha Prasar Samiti (supra). The Court held that such
matters cannot be the basis to doubt the judgment of the institution (read
‘Board’ in this case).

84.  Itwasalsoargued that the conclusionrecorded in the impugned orders
is based on fact which has not been inquired into. In that, whether the
candidate, in fact, indulged in copying, ought to have been ascertained in the
first place. That fact cannot be assumed. The sitting plan of the candidates
clearly indicates the safe distance between the two candidates. Moreover,
the question papers distributed to the candidates sitting in horizontal or vertical
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row were completely different format. In other words, the candidates having
engaged In copying from the answer-sheets of the scorer during the examination
is completely ruled out. This submission will have to be rejected for the reasons
already recorded. The Supreme Court has rejected similar plea while
con51der1ng the enquiry into mass copying resorted to by the candidates. Further,
in the case of Bagleshwar Prasad (supra) in paragraph 11 and 12 the Court
observed as follows:-

“11. Before the High Court, a statement was filed showing the
seating arrangement in Room No. 10 where the respondent
was sitting for writing his answers. It appears that he was No.
3 in the 3rd row, whereas the other candidate with Roll No.
94733 was No.4 in the second row. The High Court was very
much impressed by the fact that the respondent could not have
looked back and copied from the answer-book of the other

candidate, and the High Court did not think that there was any
evidence to show that the other candidate could have copied

from the respondent’s paper with his connivance. We have
looked at the incorrect answers ourselves and we are not
prepared to hold that the identical incorrect answers were given
by the two candidates either by accident or by coincidence.
Some of the incorrect answers. and, particularly, the manner
in which they have been given, clearly suggest that they were
the result of either one candidate copying from the other, or
both candidates copying from a common source. The
significance of this fact has been completely missed by the
High Court. The question before the Enquiry Committee had
to be decided by it in the light of the nature of the incorrect
answers themselves, and that is what the Enquiry Committee
has done. It would, we think, be inappropriate in such a case
to require direct evidence to show that the respondent could
have looked back and copied from the answer written by the
other candidate who was sitting behind him. There was still
the alternative possibility that the candidate sitting behind may
have copied from the respondent with his connivance. It is
also not unlikely that the two candidates may have talked to
each other. The atmosphere prevailing in the Examination Hall
does not rule out this possibility. These are all matters which
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the Enquiry Committee had to consider, and the fact tilat the

Enquiry Committee did not write an elaborate report, does
not mean that it did not consider all the relevant facts before it

came to the conclusion that the respondent had used unfair
means. )

12.  [ndealing with petitions of this type. it is necessary to
bear in mind that educational institutions like the Universities
or appellant No. 1 set up Enquiry Committees to deal with the
problem posed by the adoption of unfair ineans by candidates,
and normally it is within the jurisdiction of such domestic
Tribunals to decide all relevant questions in the light of the
evidence adduced before them. In the matter of the adoption
. of unfair means, direct evidence may sometimes be available,
but cases may arise where direct evidence is not available and
the question will have to be considered in the light of
probabilities and circumstantial evidence. This problem which
educational institutions have to face from time to timeis a
serious problem and unless there is justification to do so.
Courts should be slow to interfere with the decision of domestic
Tribunals appointed by educational bodies like the Universities.
In dealing with the validity of the impugned orders passed by
Universities under Art. 226, the High Court is not sitting in

appeal over the decision in question; its jurisdiction is limited
and though it is true that if the impugned order is not supported
by any evidence at all the High Court would be justified to
quash that order. But conclusion that the impugned order is
not supported by any evidence must be reached after
considering the question as to whether probabilities and
circumstantial evidence do not justify the said conclusion.
Enquiries held by domestic Tribunals in such cases must, no
doubt, be fair and students against whom charges are framed
must be given adequate opportunities to defend themselves,
and in holding such enquiries, the Tribunals must scrupulously
follow rules of natural justice;but it would, we think, not be
reasonable to import into these enquiries all considerations
which govern criminal trials in ordinary Courts of law. In the
present case, no animus is suggested and no mala fides have
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been pleaded. The enquiry has been fair and the respondent
has an opportunity of making his defence. That being so, we
think the High Court was not justified in interfering with the
order passed against the respondent.”

(emphasis supplied) ‘
Indeed, the observations in this decision are in the context of enquiry conducted +
against the individual candidate and not a case of mass copying. In the case of
organized commission of unfair means during the examination, as observed 4

earlier, may not necessitate holding of enquiry against individual candidates.
This authority is also useful on the proposition about the circumspection to be
observed while exercising jurisdiction under Article 226 of the Constitution of
India by the High Court. In a given case the impugned order may not refer to
any evidence at all, that order can be supported by the Authority on available
material and considered by the Authority. In the present case, the impugned
orders have noted supporting evidence and material considered by the
Authority. .

85. It was argued that the fact that name of some of the candidates has
been found in the material recovered by the police during the investigation
cannot be the basis to take such a drastic action against the candidate until the
charge is proved against him by the criminal court. In the first place, more or’
less similar argument advanced by the petitioners has already been considered
and rejected on the finding that the standard of proof in the two proceedings .
is qualitatively different. Moreover, the civil action on the basis of same set of
facts in respect of which criminal case has been registered and pending against
the petitioners can be no impediment. Both proceedings are required to be
taken to its logical end in accordance with law and are mutually exclusive. For
the same reason, we reject the other argument of the petitioners that before
taking final decision the Board ought to have factually ascertained the relevant
facts by adopting inquisitorial inquiry as to who had indulged in the change of
roll numbers to benefit selective candidates and whether the concerned
‘candidate himself was responsible for that situation.

86.  The next moot question is: whether the impugned action against the
petitioners is vitiated for not issuing show-cause notice indicating the allegations
against them on case to case basis and of giving opportunity of being heard to
respond thereto? In other words, the impugned action is vitiated because of
abridgment of principles of natural justice? We may usefully refer to the case of
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Aligarh Mustim University (supra), where the Court considered the applicability
of principle of natural justice. In paragraph 22 of this decision, relying on ts carlier
judgment in the case of §.L. Kapoor v. Jagmohan®®, the Court restated the two
exceptions, namely, “if upon admitted or indisputable facts only one conclusion
was possible”, in such a case, the principle that breach of natural justice was in
itself prejudice, would not apply. Inother words, if no other conclusion was possible
onadmitted or indisputable facts, it is not necessary to quash the order which was
passed in viclation of natural justice. In paragraph 22, the Court after adverting to
the authorities on the point concluded that in the ultimate analysis it may depend
on the facts of a particular case. Finally, in paragraph 25 the Courtrelying on the
decision in the case of S, L. Kapoor (supra) held that on the admitted indisputable
facts —only one view is possible. In that, no prejudice can be said to have been
caused though notice was not issued to the respondent. In yet another case of
Jalgaon Municipal Council (supra), the Apex Court, in paragraph 32, restated
the principle that in exceptional situation the ground regarding violation of principle
of natural justice cannot be pressed into service. Similar view has been taken in
the case of M.C. Mehta (supra). In para 21 of this decision, the Court observed
that if on the admitted or indisputable position, only one conclusion is possible
and permissible, the Court need not issue a writ merely because there is violation
of principle of natural justice. The Apex Court in the case of Jalgaon Municipal
Council (supra) in paragraph 32 observed thus:

“32. The caution of associating rules of natural justice with the
flavour of flexibilities would not permit the Courts applying
different standards of procedural justice in different cases
depending on the whims or personal philosophy of the decision
maker. The basic principles remain the same; they are to be
moulded in their application to suit the peculiar situations of a
given case, for the variety and complexity of situations defies
narration. That is flexibility. Some of the relevant factors which
enter the judicial process of thinking for determining the extent
of moulding the nature and scope of fair hearing and may reach
to the extent of right to hearing being excluded are: (i) the
nature of the subject-matter, and (ii) exceptional situations.
Such exceptionality may be spelled out by (i) need to take
urgent action for safeguarding public health or safety or public

56. AIR 1981 SC 136
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interest, (ii) the absence of legitimate exceptions, (i) by refusal
of remedies in discretion, (iv) doctrine of pleasure such as the
power to dismiss an employee at pleasure, (v) express
legislation. There is also a situation which Prof, Wade & Forsyth
terms as "dubious doctrine" that right to a fair hearing may
stand excluded where the Court forms an opinion that a hearing
would make no difference. Utter caution is needed before
bringing the last exception into play. (Administrative Law, ibid,
at pp.543-544)"

In the case of Secretary, Andhra Pradesh Social Welfare Residential
Educational Institutions (supra), the Apex Court in paragraph 7 observed
that by now, it is well-settled principle of law that the principles of natural
justice cannot be applied in a straitjacket formula. Their application depends
upon the facts and circumstances of each case, F urther, to sustain the complaint
of the violation of principles of natural justice one must establish that he was
prejudice due to non-observance of the principles of natural justice.

87.  In the present case, we are in agreement with the stand taken by the
Board that the matter of this nature - where identical pattern of commission of
organised unfair means emerges, it would be nothing short of mass-copying and,
therefore, could be dealt with together by a common order and without issuing
notice to respective candidate. Reliance has been Justly placed on the decision of
the Apex Court in the case of Chairman, All India Railway Recruitment Board
(supra), to buttress this submission. Indeed, counsel for the petitioners tried to
distinguish the said decision on the ground that it was not a case of candidates
indulging in unfair means in different examination centers, but pertaining to one
examination center. That argument does not commend to us, F or, if this argument
were to be taken forward, it would then be argued that it would be a case of
mass-copying only if it takes place in all the examination halls in the given center
and not in one or some of the halls in that center, There is no basis to make such
distinction. In our opinion from the indisputable facts referred to by the Board, itis
noticed that same racketeers had organized the change of roll numbers for all the
identified candidates in 2 well planned manner to ensure that the scorer from
outside the State is allocated seat in front of the genuine candidate. That is reinforced
from the Chart reproduced in paragraph 20 (xit). It makes it amply clear that each
of the scorer was sitting in the front seat. Further, in respect of each case, matching
correct answers as also wrong answers, ate of very high percentage. That cannot
be aco-incidence. Moreover, all the scorers and the concerned candidate were in
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contact with the same persons who had organized the change of roll numbers for

. them through the same source (officials of VYAPAM). The scorers had filled the

online form through common web portal facilitated by the racketeers. The fact
that they were sitting in different examination centers, in no way, makes the case
less mass-copying or different from mass-copying done in one examination center.
Thus, non-issuance of show cause notice to individual candidate before passing
the impugned decisions will not vitiate the impugned decisions. The petitioners
would, however, rely on the decisions of the Apex Court in the case of Olga
Tellis (supra) and Priva Gupta (supra) to contend that it is not open to the
Authority to assert that no fruitful purpose would be served by issuing show cause
notice and especially when the action entails in not only civil consequences but .
also criminal action by registration of criminal case on that count. Reliance was
also placed on the decision of Apex court in the case of Charanlal Sahu (supra)
in support of the argument that post decisional hearing would be impermissible in
the fact situation of the present case. The principle stated in those decisions will
have to be distinguished on the principle expounded in the cases of mass-copying
by the Apex Court. )

88. In the case of Chandra Singh and others Vs. State of Rajasthan
and another’, in paragraph 43 while relying on its earlier decision in the
case of Champalal Binani Vs. CIT*, the Apex Court opined that while
exercising extraordinary jurisdiction under Article 226 or 32 of the Constitution,
the Court may not strike down an illegal order although it would be lawful to
do so. It went on to hold that in a given case, the High Court may refuse to
extend the benefit of a discretionary relief to the applicant. Further, the
discretionary jurisdiction need not be exercised in a case where the impugned
judgment is found to be erroneous if by reason thereof substantial justice is
being done. In the same paragraph, the Apex Court referred to yet another
decision of the Apex Court in S.D.S. Shipping (P) Ltd. Vs. Jay Container
Service Co. (P) Ltd.*” wherein it is held that relief can be denied, inter alia,
when it would be opposed to public policy or in a case where quashing of an
illegal order would revive another illegal one.

89.  Similarly, in the case of Maharaja Chintamani Saran Nath Shahdeo
Vs. State of Bihar and others®, in paragraph 11 to 15, the Court observed
thus:

57. (2003)6 SCC 545 58. (1971)3SCC20

59. (2003)4 SCC 44 60. (1999)8SCC16
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“11.  Butin the Act, the authorities and their powers have
been specified and we do not find any provision which vests
power on the Board of Revenue, so we have to proceed on
the assumption that the Board of Revenue has no power.

12 Therefore, the question is whether the order of the
Member of Board of Revenue should be quashed on this
ground. If the order is set aside, the result would be that the
notice directing the appellant to refund the additional amount
of compensation assessed at ten times of the net income would
have to be quashed. In other words, the earlier re-assessment

" of compensation made by giving ten times of the net income

would revive. If under the law the appellant is not entitled to

get compensation more than three times of the net income it

would amount to restoring an iilegal order.

13. In Gadde Venkateswara Rao v. Government of A.P,
AIR 1966 SC 828, this Court considered the action of the
State Government under the Andhra Pradesh Panchayats
Samithis and Zilla Parishads Act, 1959 and came to the
conclusion that the Government had no power under Section
72 of the Act to review an order made under Section 62 of the
Act but refused to interfere with the orders of the High Court
on the ground that if the High Court had quashed the said
order, it would have restored an illegal order and, therefore,
the High Court rightly refused to exercise its extraordinary
jurisdictional power.

14.  In Mohd. Swalleh v. lllrd ADJ (AIR 1988 SC 94),
similar view was also expressed by this Court, In that case the
order passed by the Prescribed Authority under U.P.
(Temporary) Control of Rent and Eviction Act, 1947 was set
aside by the District Judge in appeal though the appeal did not
lie. The High Court came to the finding that the order of the
Prescribed Authority was invalid and improper but the District
Judge had no power to sit in appeal. The High Court did not
interfere with the Orders of the District Judge. The order of
the High Court was affirmed by this Court on the ground that
though technically the appellant had a point regarding the

Ei
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jurisdiction of the District Judge but the order of the Prescribed
Authority itself being bad, no exception can be taken against
the refusal of the High Court to exercise powers under Article
226.

15.  Therefore, in view of the above ratio laid down by this

Court, we hold that even if the Member of Board of Revenue

had no power to issue direction for giving notice for refund of
the excess amount paid, no exception can be taken to the said-
order if’it is found that legally the appellant was paic excess

compensation under the Act.”

(emphasis supplied)

90.  Reliance has been placed by the learned counsel for the Board on the
decision of the Apex Court in the case of Gadde Venkateswara Rao Vs.
Government of Andhra Pradesh and others®. In paragraph 17 the Court
observed thus:

“17. The result of the discussion may be stated thus: The
Primary Health Centre was not permanently located at
Dharmajigudem. The representatives of the said village did
not comply with the necessary conditions for such location.
The Panchayat Samithi finally cancelled its earlier resolutions
which they were entitled to do and passed a resolution for
locating the Primary Health Centre permanently at Lingapalem.
Both the orders of the Government, namely, the order dated
March 7, 1962, and that dated April 18, 1963, were not legally
passed; the former, because }t was made without giving notice
to the Panchayat Samithi, and the latter, because the
" Government had no power under S, 72 of the Act to review
an order made under S. 62 of the Act and also because it did
not give notice to the representatives of Dharmajigudem village.
In those circumstances, was it a case for the High Court to
interfere in its discretion and quash the order of the
Government dated April 18, 1963? If the High Court had
quashed the said order, it would have restored an illegal order-
it would have given the Health Centre to a village contrary to

61. ATR 1966 SC 828
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the valid resolutions passed by the Panchayat Samithi, The
High Court, therefore, in our view, rightly refused to exercise
its extraordinary discretionary power in the circumstances of
the case.”

In substance, the Court upheld the decision of the High Court which had
declined to exercise extraordinary discretionary power in the fact situation of
that case, although the orders of the Government were not legally passed.

91.  Itwasargued that the impugned decisions passed by the Director for
and on behalf of the Board were in the nature of orders passed while discharging
the quasi judicial function. For that reason the Board was obliged to adhere to
minimum principles of natural justice. This argument will have to be rejected
on the view already taken that in the case of mass copying it was open to the
Board to proceed against all the candidates together by one common order;
and for the same reason no show cause notice or hearing is required to be
~ given to each candidate separately who have been found to be party to mass
copying activity.

92.  Inthe case of Ghanshyam Das Gupta (supra), the question before
the Apex Court was whether the Authority acting under a statute, when it is
silent, has the duty to act judicially will depend on the express provisions of
the statute read along with the nature of the rights affected, the manner of the
disposal provided, the objective criterion if any to be adopted, the effect of
the decision on the person affected and other indicia afforded by the statue,
The Apex Court opined that the Committee has to act Jjudicially in the matter
particularly as it has to decide objectively certain facts which may seriously
affect the rights and careers of the examinees, before it can take any actionin
exercise of its power. The Apex Court observed that if serious effects follow
from the decision of the Committee and serious nature of misconduct which
may be found in some cases, the Committee must be held to act Judicially. The
committee while exercising such powers is acting quasi judicial and the principles
of natural justice which require that the other party, (namely the examince)
must be heard will apply to the proceedings before the Committee. In this
case, however, the examination result of only three students was cancelled by
the Board for their individual action and they were debarred from appearing
the examination. The aggrieved students filed writ petitions challenging that
action of Board inter alia being in violation of principles of natural justice. It
was not a case of mass copying as in this case.
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93. In the case of Kumari Chitra Shrivastava (supra), the Apex Court
restated that the Board discharges quasi judicial functions and is bound to
follow the principles of natural justice. Even in this case, the action taken by
the Board was against one individual student. Her examination results were
withheld as the Board was of the opinion that she was ineligible to appear in
the examination because of deficit in keeping attendarice. The Court rejected
the arguments of the Board that no useful purpose would be served if the
Board was to issue show-cause notice to the student.

94. -Asaforesaid, reliance was also placed on the decision of the Apex -
Court in Olga Tellis (supra) which rejected the argument that no useful purpose
would be served by issuing notice. Paragraph 47 of the said decision, the
Apex Court rejected the argument that notice need not be given of a proposed
action because; there can possibly be no answer to it. The Court observed
that justice must not only be done but must manifestly be seen to be done. All
these decisions are in respect of individual action and not a case of mass
copying, where the issuance of show cause notice can be dispensed with on
the principle thereto.

95.  Reliance was also placed on the decision of the Single Judge of
Rajasthan High Court in the case of Indra Methi (supra), which had followed
the decision in the case of Ghanshyam Das Gupta (supra) and held that
principle of natural justice applies when it is a case of cancellation of
examination results, consequent in an inquiry before domestic Tribunal,
inasmuch as the examinees must be apprised of material against them which is
being used in such inquiry. Again this decision will be of no avail to the fact

" situation of the present case involving mass copying in public examination.

96. Inthe case of Shekhar Ghosh(supra), the Apex Court has expounded
that the principle of audi alteram paterm (sic:partem)for right to hearing
and pre-decisional hearing is warranted when the decision involves civil
consequences. The Court has held that the requirements to comply with the
principles of natural justice would vary from case to case. No doubt, in the
present case, the petitioners on account of impugned decisions of the Board
would be visited with civil consequences; and also entail in criminal action
because of the complaint filed by the Board. At the same time, keeping in
mind the exposition of the Apex Court in the recent decision in the case of
Chairman, All India Railway Recruitment Board (supra), Ku. Shashi Tomer
(supra) and other decisions adverted on the point, when it is a case of mass
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copying such as the present one, the question of giving opportunity of hearing
to each individual candidate is not required provided the Board is in a position
to substantiate the necessity for resorting to such action.

97.  Inthe case of Subhas Chandra Sinha (supra), the Apex Court opined
that from the Scheme of the Act under consideration, in an emergency, the
power of the Chairman were co-terminus with that of the Board who can take
action and later report to the Board. Action so taken by the Chairman, in that
case, when reported to the Board, was fully endorsed by the Board. The
action of cancellation of the examination at a particular centre was taken by
the Chairman. The Court then went on consider the question whether in such
a situation giving an opportunity to the examinees/candidates was imperative.

The Apex Court opined that it was not necessary for the Board to give an -

opportunity to the candidates if the examination as a whole were being cancelled
because of unfair means were adopted on large scale at the concerned centre,
The Apex Court found that in comparison to the answer books showed such
aremarkable agreement in the answers which left no doubt that the students
had assistance from an outside source, In this Jjudgment, the Apex Court referred
to the decision in the case of Ghanshyam Das Gupta (supra) and has
explained the same in paragraph Nos.12 to 15, which read thus:

“12. These figures speak for themselves. However, to satisfy
ourselves we ordered that some answer books be brought for
our inspection and many such were produced. A comparison
.of the answer books showed such a remarkable agreement in
the answers that no doubt was left in our minds that the students
had assistance from an- outside source. Therefore_the

conclusion that unfair means were adopted stands completely
vindicated.

'13. Thisis nota case of hny particular individual who is
being charged with adoption of unfair means but of the conduct
of all the examinees or at [east a vast majority of them at a
particular centre. If it is nota question of charging any one
individually with unfair means but to condemn the examination
as ineffective for the purpose it was held. must the Board give
an opportunity to all the candidates to represent their cases ?
We think not. It was not necessary for the Board to give an

opportunity to the candidates if the examinations as a whole

¥
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were being cancelled. The Board had not charged any one
with unfair means so that he could claim to defend himself.
The examination was vitiated by adoption of unfair means on
a mass scale. In these circumstances it would be wrong to
insist that the Board must hold a detailed inquiry into the matter
and examine each individual case to satisfy itself which of the
candidates had not adopted unfair means. The examination as

a whole had to go.

14.  Reliance was placed upon Ghanshvam Das Gupta's
case (supra), to which we referred earlier. There the
examination results of three candidates were cancelled, and
this Court held that they should have received an opportunity

of explaining their conduct. It was said that even if the inquiry

involved a large number of persons, the Committee should-

frame proper regulations for the conduct of such inquiries but
not deny the opportunity. We do not think that that case has
any application. Surely it was not intended that where the
examination as a whole was vitiated, say by leakage of papers

or by destruction of some of the answer books or by discovery -

of unfair means practised on a vast scale that an inguiry would
be made giving a chance to every one appearing at that
examination to have his say? What the Court intended to lay
down was that if any particular person was to be proceeded
against, he must have a proper chance to defend himself and
this did not obviate the necessity of giving an opportunity even

.though the number of persons proceeded against was large.

The Court was then not considering the right of an examining
body to canc;él its own examination when it was satisfied that
the examination was not properly conducted or that in the
conduct of the examination the majority of the examinees had
not conducted themselves as they should have. To make such
decisions depend upon a full-fledged judicial inquiry would
hold up the functioning of such autonomous bodies as
Universities and School Board. While we do not wishto whittle
down the requirements of natural justice and fair- play in cases
where such requirement may be said to arise, we do not want
that this Court should be understood ashaving stated that an

-~
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inquiry with a right to representation must always precede in

every case, however different. The universities are responsible

for their standards and the conduct of examinations. The

is appraised without any assistance from an outside source, If
at a centre the whole body of students receive assistance and
are managed to secure success in the neighbourhood of 100%

- when others at other centres are successful only at an average

of 50%, it is obvious that the university or the Board must do

something in the matter, It cannot hold a detailed quasi-judicial
inquiry with a right to its alumni to plead and lead evidence
etc., before the results are withheld or the examinations
cancelled. If there is sufficient material on which it can be
demonstrated that the university was right in its conclusion that
the examinations ought to be cancelled then academic standards

require that the university's appreciation of the problem must

be respected. It would not do for the Court to say that he

should have examined all the candidates or even thejr -

representatives with a view to ascertainine whether they had
received assistance or not. To do this would encourage
indiscipline ifnot also perjury. :

15.  Weare satisfied that no principle of natural justice was

. violated in this case, The'Board through its Chairman and later

itselfreached the right conclusion that the examinations at this
Centre had been vitiated by practising unfair means on a mass

scale and the Board had every right to cancel the examination.

and order'that a fresh examination be held. There was no need
to give the examinees an opportunity of contésting this
conclusion because the evidence in the case was perfectly plain
and transparent. We therefore.set aside the order ofthe High

. Court and ordered dismissal of the writ petition but made no

98.

order asto costs.”

(emphasis supplied)

In the case of Biswa Ranjan Sahoo (supra) while dealing with the
case of mass malpractice, the principles of natur

followed or otherwise the Court in paragraph 3 observed thus:

LL.R.[2014]M.P.

al justice are required to be
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“3. - A perusal thereof would indicate the enormity of
malpractices in the selection process. The question, therefore,
is: whether the principle of natural justice is required to be
followed by issuing notice to the selected persons and hearing
them? It is true, as contended by Mr. Santosh Hegde, learned
senior counsel appearing for the petitioners, that in the case of
selection of an individual his selection is not found correct in
accordance with law, necessarily, a notice is required to be
issued and opportunity be given. In a case like mass
mal practice as noted by the Tribunal, as extracted -
hereinbefore, the question emerges: whether the notice was
required to be issued to the persons affected and whether they
needed to be heard? Nothing would become fruitful by
issuance of notice. Fabrication would obviously either be not
known or no one would come forward to bear the brunat. Under
these circumstances, the Tribunal was right in not issuing notice
to the persons who are said to have been selected and given
selection and appointment. The procedures adopted are in
flagrant breach of the rules offending Articles 14 and 16 of the
Constitution.”

99.  Inthecase of Abhilash Shiksha Prasar Samiti (supra) while dealing
with the case involving students entering the examination hall with books and
copying materials were hand in glove with the officials;, the Apex Court
confirmed the decision of the Board to treat the examination as cancelled.
The Court observed thus:

e In the face of this material, we do not see any
justification in the High Court having interfered with the decision
taken by the Board to treat the examination as cancelled. It is
unfortunate that the student community resorts to such methods
to succeed in examinations and then some of them come
forward to contend that innocent students become victims of
such sidspehavior of their companions. That cannot be helped.
In such a situation the Board is left with no alternative but to

cancel the examination. It is extremely difficult for the Board
to identify the innocent students from those indulging in
malpractices. One may feel sorry for the innocent students
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but one has to appreciate the situation in which the Board was
placed and the alternatives that were available to it so far as
this examination was concerned. It had no alternative but to
cancel the results and we think, in the circumstances, they were
justified in doing so. This should serve as a lesson to the students
that such malpractices will not help them succeed in the
examination and they may have to go through the drill once
again. We also think that those in charge of the examinations
should also take action against their Supervisors/Invigilators,
etc., who either permit such activity or become silent spectators
thereto. If they feel insecure because of the strong-arm tactics
of those who indulge in malpractices, the remedy is to secure
the services of the Uniformed Personnel, if need be, and ensure
that students do not indulge in such malpractices.”

(emphasis supplied)

100. Inthe case of K.S. Gandhi (supra), the Court was dealing with a case
where show cause notices were issued to the candidates for being privy to the
fraudulent fabrication. It was not a case involving the question as to whether
show cause notice ought to be given to all candidates even if it were to be a
case of mass copying. We have already adverted to the decisions of the Apex
Court directly on the point. The Court considered the validity of the notification
issued by the Board in the context of procedural irregularities under the
provisions of the Act, Regulations and including violation of principles of natural
justice. The Court noted that the students involved at the examinafion of
secondary education are by and large minors but that by itself would not be a
factor to hold that the students were unfairly treated at an inquiry conducted
during the domestic inquiry. It also dealt with the legal position about the
standard of proof in the domestic inquiry. Even in that case, the candidates
indulged in unfair practice gave wrong answers to particular questions in the
same way in which the answers were given by another candidate who was
having consecutive number. The Court adverted to the exposition in the case
of Bagleshwar Prasad (supra). While rejecting the contention of the
candidates, in paragraph 26, the Court noted that in the matter of adoption of
unfair means direct evidence may sometimes be available but cases may arise
where direct evidence is not available and the question will have to be
considered in the light of the probabilities and circumstantial evidence. This is
the problem with the educational-institution. The Court went on to say that.
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the Court should be slow to interfere with the decisions of domestic tribunals
appointed by the education bodies like universities. Further, in dealing with
the validity of the impugned order passed by the Universities under Article
226 the High Court is not sitting in an appeal over the decision on this question.

101. Inthe case of Surendra Nath Pandey (supra), which was a case of
suspected mass-copying, the Apex Court observed that the purpose of rules
of Natural Justice is to ensure that the order causing civil consequences is not
passed arbitrarily and it is not that in every case there must be an opportunity
of oral hearing. The Apex Court observed thus: :

“18. Weare of the considered opinion that the procedure
adopted by the appellants can not be said to be unfair or
arbitrary. It was a reasonable and fair procedure adopted in
the peculiar circumstances of the case. It can not be said to be
in breach of rules of Natural Justice. It must be remembered
that rules of Natural Justice are not embodied rules. They can |
not be put in a strait-jacket. The purpose of rules of Natural
Justice is to ensure that the order causing civil consequences
is not passed arbitrarily. It is not that in every case there must
be an opportunity of oral hearing. We may notice here the
observations made by this Court in the case of Bihar School
Education Board Vs. Subhas Chandra Sinha, 1970 (1) SCC
648, wherein a similar plea with regard to breach of rules of
Natural Justice was examined. In this case, the appellant board
had cancelled the examination upon detection of mass copying
without affording the affected candidates the right to be heard.

XX XXX 0K
21.  Asnoticed earlier, in the present case, the appellants
had adopted a very reasonable and a fair approach. A bonafide
enquiry into the fact situation was conducted by a Committee
of highi ranking officers of the department. In our opinion, the
High Court was wholly unjustified ininterfering with the decision
taken by the appellants in the peculiar circumstances of the
case. It is settled beyond cavil that the decisions taken by the

competent authority could be corrected provided it is
established that the decision is so perverse that no sensible
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. person, who had applied his mind to the question to be decided
could have arrived at it. The aforesaid principle is based on
the ground of irrationality and is known as Wednesbury
Principle. The Court can interfere with a decision, if it is so
absurd that no reasonable authority could have taken such a
decision. In our opinion, the procedure adopted by the
appellants can not be said to be suffering from any such
irrationality or unreasonableness, which would have enabled
the High Court to interfere with the decision.

22, Ttisperhaps keeping in mird the aforesaid principles
that this Court in the case of B. Ramanjini and others V.
State of A.P. and others, 2002 (3) SLJ 28 (8C) =2002 (5)
SCC 533, indicated that a decision taken by the competent
authority on the basis of relevant material ought not to be lightly
interfered with by the Court in exercise of its power of judicial
review. In Paragraph 8 of the aforesaid judgment, this Court
observed as follows:

“Further, even if it was not a case of mass copying
or leakage of question papers or such other
circumstance, it is clear that in the conduct of the
examination, a fair procedure has to be adopted. Fair
procedure would mean that the candidates taking part
in the examination must be capable of competing with
each other by fair means. One cannot have an advantage
either by copying or by having a foreknowledge of the
question paper or otherwise. In such matters wide
latitude should be shown to the Government and the
courts should not unduly interfere with the action taken
by the Government which is in possession of the
necessary information and takes action upon the same.
The courts ought not to take the action lightly and
interfere with the same particularly when there was
some material for the Government to act one way or
the other.”

(emphasis supplied)
"102.  Inthe present case, we find force in the stand taken by the respondent-

]



LL.R.[2014]M.P. Pratibha Singh'Vs. State of M.P. (DB)

Board that from the indisputable facts referred to in paragraphs 20(xv) of the
judgment, it was obviously a case of organized mass-copying and commission

of unfair means during the examination.

103.

Even in the case of 4dnand Kumar Parndey (supra), the Court
considered similar challenge in respect of candidates indulged in mass-copying

during the examination. In paragraph 9, the Court observed thus:

104,

“9. This Court has repeatedly held that the rules of natural
justice cannot be put in a strait-jacket. Applicability of these

. rules depends upon the facts and circumstances relating to

each particular given situation. Out of the total candidates who
appeared in the written test at the Centre concerned only 35
candidates qualified the test. In that situation the action of the
railway authorities in directing the 35 candidates of Centre
No. 115 to appear in a fresh written examination virtually
amounts to canceling the result of the said centre. Although it
would have been fair to call upon all the candidates who
appeared from Centre No. 115 to take the written examination
again but in the facts and circumstances of this case no fault
can be found with the action of the railway authorities in calling
upon only 35 (empanelled candidates) to take the examination
afresh. The purpose of a competitive examination is to select
the most suitable candidates for appointment to public services.
It isentirely different than an examination held by a college or
university to award degrees to the candidates appearing at
the examination. Even if a candidate is selected he may still be
not appcinted for a justifiable reason. In the pressnt case the
railway authorities have rightly refused to make appointments
on the basis of the written examination wherein unfair means
were adopted by the candidates. No candidate had been
debarred or disqualified from taking the exam. To make sure
that the deserving candidates are selected the respondents have
been asked to go through the process of written examination
once again. We are of the view that there is no violation ofthe
rules of natural justice in any manner in the facts and

_ circumstances of this case.”

The decision of the learned Single Judge of the Kerala High Court in
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the case of Reshmi George (supra), on which reliance has been placed by the
petitioners, was obviously a converse situation where the learned Single Judge
of that Court declined to question the opinion of the Board rejecting the
challenge to the examination conducted by it on the allegation that large scale
mass-copying and malpractice was committed during the said examination.
We do not intend to examine the correctness of the said view taken by the
Kerala High Court which obviously was in the fact situation of that case. In
the present case, the indisputable facts emerging from the record justify the
action taken by the Board.

105.  We may nowrefer to the decision cited by the counsel for the petitioners
in the case of Kumari T. P. Roshana (supra). We fail to understand as to how
the principle stated in this decision has any application to any of the issues
arising before us. In that case, the question was concerning reservation and
the standard in the matter of syllabus, examination and evaluation obtaining in
different Universities that varying standards of their own is productive of
inequality. We are not concerned with that issue in the present case.

106. Having answered the argument undet consideration in the negative,
for the same reason, argument of the petitioners that any action which results
in civil consequences, ex post facto hearing is not permissible, does not deserve
consideration. Inasmuch as, having found that issuance of show-cause notice
in a case of this nature or of giving hearing to individual candidate was not
required, we need not dilate further on that argument.

107. Some of the petitioners argued that their past academic record was
very brilliant and keeping that in mind, no reasonable person would be inclined
to even think that such candidate would indulge in unfair means during the
examination, that too by engaging a scorer who secured less marks than the
candidate. In the present case, however, there were clinching circumstances
to indicate that the roll numbers of the concerned petitioner was changed ina
well planned manner after generation of the roll number. This is a common
pattern noticed in respect of each of these candidates.Further, the fact that
there is provision in the Brochure permitting the candidate to apply for change
of roll number, does not belie the opinion and subjective satisfaction of the-
Board. No explanation is forthcoming as to why the roll numbers allotted to
these petitioners were not in conformity with the norm of roll numbers specified
by the Board. Besides, it is noticed that in every case, the matching correct as
well as wrong answers of both were of high percentage.
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108. Even the argument of the petitioners that there was no evidence to
even remotely suggest that they were not responsible for the change of roll
numbers or had applied for that purpose after generation of their roll number,
also deserves to be rejected. The opinion reached by the Committees, and as
found favour with the Director and the Chairperson, is that the roll numbers
of the identified candidates were altered after generation of their roll numbers.
Further, their link with the rackcteers and conspirators was also noticed from
the documents made available by the Police. There was no reason for the
officials of VYAPAM who have been arrested as accused to tamper with the
roll numbers of selective candidates nor is any explanation forthcoming as to
why the name of that candidate is found in the documents recovered from the
accused persons during the investigation. Suffice it to observe that the
impugned orders passed by the Director with the approval of the Chairperson
to take action against the identified 415 candidates cannot be said to be
arbitrary, unjust or unreasonable. !

109. Forthe reasons already recorded, we have no hesitation in rejecting

the argument of the petitioners that instead of taking action against the
petitioners on the basis of suspicion, the Board ought to cancel the entire
examination and in any case conducted fresh examination for all the affected
students to do substantial justice to them. It is not possible to issue such
direction keeping in mind the dictum of the Apex Court in the case of
Mriduldhar (Minor) (supra), which mandates that the admission process to
professional courses ought to be completed before 30th September [also see
decision of the Apex Court in the case of Priya Gupta (supra)]. Issuing
direction to the Board to conduct fresh examination for the students against
whom action has been taken would mean that the Board will have to initiate
the admission process for these candidates after expiry of the stated period.
That cannot be countenanced. Notably, the impugned orders do not disqualify
the concerned candidate from appearing in the future preadmission examination
for professional courses, or the following academic year. What follows from
the earlier discussion is that the action against the identified 415 candidates is
not on the basis of suspicion, as is contended, but, on the basis of clinching
circumstances warranting such action in public interest. Besides this, nothing
more is required to be said about this contention.

110. That takes us to the argument of the petitioners that the Board could
have reacted promptly by postponing the date of examination as soon as the
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commission of unfair means by large number of candidates came in public
domain in the local newspapers or to cancel the entire examination or to
withhold the results of the concerned candidate. That cannot be the basis to
undo the impugned orders which have been validly passed in public interest.
No doubt, the Board initiated action only in September by constituting
Computer Experts Committee and later on the Committee of Controllers to
enable the Chairman to take a final decision. That does not mean that the
impugned decision is invalid much-less vitiated in any manner, Inaction to take
recourse to other measures cannot vitiate the impugned decisions.

111. It was vehemently argued that once the candidates were allowed to
participate in the counselling and later on also secured admission in Medical
Colleges, the Board was not competent to take any action against such
candidate. This argument is another shade of argument of the petitioners already
considered and rejected. To wit, the Board has become functus officio after
declaration of the result, which argument has been considered by us and
rejected. For the same reasons even this argument does not commend to us.

112, It was then contended that even if the conditions specified in the
Brochure were to be taken as it is, it in no way authorizes the Board to take
such a drastic action, in particular, after declaration of results of examination.
For that, reliance was placed on the opening part of Chapter IV and clause
4.12 and 4.22. Once again this is another shade of the argument of the authority
of the Board to initiate action after declaration of results, which we have already
considered and rejected. In our opinion, in absence of any express regulation
having the force of law or, for that matter, executive instructions, circumscribing
the authority of the Board, the Board constituted by executive order to
discharge the obligation of the State had complete authority to deal with all
matters connected with the examination and incidental thereto and including
after declaration of the results of the examination conducted by it. No other
Authority has been constituted under any law to deal with those matters. If the
foundation for admission is frandulent, which fact has been found by the Board
after analyzing of all the relevant materials and the opinion of two Committees,

the decision taken by the Board in public interest cannot be undone. It
necessarily follows that cancellation of admission of the petitioners by the
concerned college will also have to be upheld. For, all actions based on such
fraudulent examination result will be #on-est in the eyes of law.

113. It was then contended that the Director as well as the Chairperson

&
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before taking final decision has completely disregarded the fact that some of
the petitioners did not even qualify the examination to get admission in
Government college. We fail to understand as to how this fact would eclipse
the clinching circumstances taken into account by the Director and the
Chairperson indicating the involvement of the concerned candidate as emerging
from the relevant records taken into account for reaching the final conclusion.

114. It wa3 contended that the Board could have taken action only after
the Supervisor or Invigilator in the Hall had reported about the involvement of
the concerned candidate about copying. This submission is buttressed on the
basis of clause 4.12 of the Brochure. We are in agreement with the submission
of the respondent-Board that this submission is founded on complete
misreading of the terms of Brochure. The requirement of complaint received
from Supervisor or Invigilator in the examination hall is in respect of matters
other than the acts referred to, inter alia, in Sub-clauses (Ka), (Gha), (Da),
(Cha) of clause 4.12. The act of change of roll number, after it was generated,
and the circumstance of substantial percentage of right and wrong answers
given by the scorer and the candidate are matching and the indisputable facts
emerging from the documents made available by the Police, it was clearly a
case covered by one or the other sub-clauses referred to in clause 4.12. As
the theory propounded by the respondent- Board that all this has happened
as a large scale conspiracy, is plausible one, even the involvement of concerned
Supervisor or Invigilator or officials at the concerned examination centers
cannot be ruled out. Suffice it to observe that the existence of other clinching
circumstances regarding organised unfair means during the examination were
sufficient for the Board to proceed in the matter. Nay, it was the bounden
duty of the Board to do so in public interest even in absence of any report
from the Supervisors or Invigilators.

115, Asregards the argument of the petitioners that the impugned decision
of the Board dated 9th December, 2013 is questionable because it takes
action only against 70 candidates out of 92 candidates identified in the list
submitted by the STF, also does not merit consideration. Inasmuch as, the
counsel for the Board has clarified that the record indicates that the remaining
22 candidates were already named in the list of candidates against whom
action was taken in terms of impugned decision dated 9 October, 2013.
That factual position is reinforced from the finding of the Committee of
Controllers. In view thereof, even this argument will have to be rejected.
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116. The argument of the petitioners that the Board ought to have also
taken into account the CCTV footage to substantiate the fact as to whether
the concerned candidate was or was not involved in unfair means during the
examination, also deserves.to be stated to be rejected for the reasons already
noted that the Board acted on the basis of clinching and indisputable
circumstances clearly pointing finger to the involvement of the identified
candidates. Assuming that CCTV cameras were fitted in the concerned
examination hall, non-consideration of that material cannot be the basis to
hold that other clinching material considered by the Board was not sufficient
torecord the sub] ective satisfaction arrived at by the Director and approved
by the Chairperson, Our attention was also invited to the decision of the Division
Bench of the Calcutta High Court in the case of Roupshanara Momtaz (supra).
In that case the examination of the candidate was cancelled on the finding of
having committed malpractice. The Court held that the malpractice must be
detected in the examination hall before answer book is deposited. The student
cannot be punished for act of somebody else whose identity is not known.
Suffice it to observe that this was not a case of organized mass-copying
indulged by the large number of candidates as in the present case but of
individual action against one candidate. We have already dealt with this aspect
in extenso in the earlier paragraphs. Hence, we do not deem it necessary to
dilate on this decision any further.

117. Asregards the argument that the enquiry conducted by the Board by
constituting two Committees was only farce of enquiry and was to justify
cancellation of examination results of meritorious candidates on the basis of
unsubstantiated information furnished by the STF, also deserves to be
negatived. We have already noticed that the Computer Experts Committee
analyzed the computer data available with the Board to ascertain the logic for
allocation of roll numbers and the reasons for such mismatch. The final decision
is not founded purely on the basis of material furnished by the STF. The material
furnished by STF has been used only to reassure that action is being taken
against deserving candidates and not to prejudice bona fide candidates. We
find no merits in the submission that the constitution of Computer Experts
Committee or for that matter the, Committee of Controllers was a farce, as is
contended. Notably, no allegation of bias or mala fide is alleged against any
of the members of the two Committees nor the analysis done by them has
been demolished in any mannper. The process adopted by the concerned
Committee having remained unchallenged and being sufficient to initiate action,

- -
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the argument under consideration deserves to be rejected.

118.  The argument of the petitioners that the Board after declaration of
results could not have taken any other action, but, only reported the matter to
the local police, is essentially founded on clause 4.22 of the Brochure. That
clause deals with the scope of function of the Board. It does not circumscribe
the authority of the Board to cancel the candidature of the candidate after
declaration of examination results, if it is found that the candidate had indulged
inunfair means during the said examination. Accordingly, even this submission
does not take the matter any furtker.

119.  The other issue raised by the petitioners is on the basis of provisions
of the Act of 2007 (II). That is an Act for the regulation of education and
fixation of fee in private educational institutions. The Admission Rules under
that Act have been framed in the year 2008 which provide for conducting of
common entrance test and the procedure for admission including the
circumstances in which the admission can be cancelled. The provisions
contained in the said Act can have no application to the enquiry in connection -
with pre-admission examination for professional courses conducted by the
Board. For, the examination referred to in the Admission Rules of 2008 is
independent and different than the common entrance test conducted by the
Board. That test is in connection with the management quota seats to be filled
by private colleges. The State Government conducts common entrance test
- to fill in the quota of seats on merits (Government seats) in the Private
Professional Colleges, on the basis of entrance test conducted by it for that

purpose,

120. In the case of Modern Dental College and Research Centre and
others Vs. State of Madhya Pradesh and others®, the Apex Court directed
that the admissions'in the private unaided medical/dental colle ges in the State
of Madhya Pradesh will be done by first excluding 15% NRI seats (which
can be filled up by the private institutions as perpara 131 of PA. Inamdar
Vs. State of Maharashtra®, and allotting half of the 85% seats for admission
to the undergraduate and post graduate courses to be filled in by an open
c‘:dmpetitive examination by the State Government. The remaining half seats
could be filled by the Association of the Private Medical and Dental Colleges

62. (2009)_7 SCC751
'63. . (2005)6SCC 537
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by holding separate entrance examination for that purpose.

121. Therefore, the fact that the admission is taken in a private medical
college on the basis of examination conducted by the Board does not
mean that the illegality and fraud committed by the candidate during the
examination conducted by the Board can be overlooked. Neither the
private medical college nor any other Agency can enquire into the issues
concerning the examination conducted by the Board. The Board is the
sole repository of that power. The provision regarding cancellation of
adimission in private medical colleges in the Act of 2007(II) and Admission
Rules, 2008 are in connection with the admission granted against the

management seats on the basis of examination conducted under the said-

Act & Rules. The counsel for the respondent-Board, on instructions,
submitted that each of the petitioners, who have taken admission in private
medical college and have filed writ petitions have taken such admission
against Government seats on the basis of the examination conducted by
‘the Board. That submission was countered by the counsel for the
concerned petitioners. We, however, have no reason to doubt the
correctness of the stand taken by the Board. We have no manner of doubt
that the private colleges have cancelled the admission of the concerned
petitioner(s) because they were admitted against Government seats on
the basis of the examination results of the Board. No official document
has been brought to our notice to indicate to the contrary. Even so, we
would observe that if the petitioner(s) herein have been admitted in Private
College(s) against the “management seat” after qualifying the cxamination
conducted under the Admission Rules, 2008; “and not on the basis of the
results of pre-admission examination for professional courses conducted
by the Board” to fill in the Government seats - that cannot be disturbed
even if he had appeared in both the examinations - one conducted by the
Board and the other by the Agency for giving admission against
management quota. In other words, the impugned orders cannot be the
basis to cancel their admission, taken against the management seats on
the basis of the examination results of examination conducted under the
Admission Rules of 2008. This will have to be kept in mind by the
appropriate Authority on case to case'basis. We are not expressing any
final opinion in respect of that factual aspect. We, however, reiterate that
if the admission to private medical college has been given on the basis of
“examination conducted by the Board” qua the Government seats, due to

)
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upholding the decision of the Board of annulling the candidature of the
concerned candidate for that examination in terms of this order,
cancellation of admission by the private medical college of that student
will be unexceptionable.

122. Inview of the conclusion reached by us, it is unnecessary to dilate on
the argument of the petitioners that the impugned orders will have to be set
aside as 2 whole and not conditionally. Reliance was placed on the decision
of the Apex Court in the case of Satyabrata Biswas (supra) to contend that
the Court after setting aside the impugaed decisions must direct the partiesto
restore status quo ante bellum. As aforesaid, we need not dilate on this question
any further. For, that would have become necessaty only after setting aside of
the impugned decisions, which we are not inclined to do. Relying on the
observations of the Apex Court in the case of Ram Kumar (supra), it was
contended that the petitioners be allowed to continue the course and be made
subject to the outcome of the criminal case pending against them. If in the
criminal case they were to be acquitted, it would presuppose that the action
taken against them by the Board was inappropriate and unjust. We are not
impressed by this argument. Inasmuch as, even if the petitioners were to be
acquitted in the criminal case pending against them, that would not by itself
vitiate the action taken by the Board on the basis of indisputable facts and
circumstances. We have also noticed the settled legal position that the two
proceedings are mutually exclusive and the quality of evidence/material to
proceed in the matter in both these proceedings is markedly different. Hence,
this argument will be of no avail to the petitioners.

123.  We hold that the opinion of the Board officials and the reasons
recorded in “he impugned decisions should not prejucice the petitioncrsinthe
criminal action pending against them in any manner. That proceedings will
have to be proceeded on its own merits in accordance with law, and including
uninfluenced by the observations in this judgment or dismissal of the writ
petitions. That is because, the present petitions are in respect of cause of
action arising from civil action flowing from the impugned decisions passed
by the Board in which the standard of proof is different. On the other hand,
any criminal action against the petitioners and similarly placed persons will
have to be tested on the basis of the legal and admissible evidence brought on
record by the prosecution or by the defence.

124. While parting, we may impress upon the State Government to take
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expeditious steps for establishment of the Board in terms of the provisions of
the Act 0of 2007 (I). We hope and trust that the State Government will do the
needful in that regard with utmost dispatch,

125. We also place on record our word of appreciation for the able
assistance given by all the advocates who appeared before us in these matters.

126, For the reasons recorded hitherto, all the petitions and interim
applications therein are dismissed with the abovenoted observations:

Petition disniissed
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WRIT PETITION
Before Mr. Justice Prakash Shrivastava
W.P. No. 181972014 (Indore) decided on 17 June, 2014

DASHRATH & anr. ...Petitioners
Vs.
DECEASED RAJU BAITHROUGH L.Hs. & anr. ...Respondents

Civil Procedure Code (5 of 1908), Order 6 Rule 17 - Proviso -
Application for amendment of plaint - Amendment application cannot
be allowed unless the application is filed with due diligence - No
application for amendment can be allowed after commencement of trial.

(Paras 6, 10 to 13)
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ORDER

PRAKASH SHRIVASTAVA, J. ;- This writ petition under Article 227 of
the Constitution of India is at the instance of the defendant in the suit challenging
the order of the trial Court dated 24.1.2014 allowing the respondent’s
application for amendment of plaint under Order 6 Rule 17 of the CPC.

2. Inbrief, the respondent has filed the suit for permanent injunction in

‘which the petitioners had filed the written statement as well as the counter

claim. The respondent had also filed the reply to the counter claim. The
petitioners thereafter had filed an application for amendment of the counter
claim which was rejected by the trial Court, against which the petitioners had
filed W.P. No.4766/2012 which was allowed by this Court by order dated
5 77012 with certain conditions permitting the petitioners to file fresh
application. The petitioners had filed the fresh application for amendment of
written statement and counter claim which was allowed by the trial Court. At
the stage of consequential amendment, the respondents had declared that
they did not want to make any consequential amendment and the matter had
proceeded before the trial Court and after completion of the evidence, at the
final stage the respondent had filed an application under Order 6 Rule 17 of |
the CPC which has been allowed by the trial Court by the impugned order
dated 24.1.2014.

3. Learned counsel appearing for the petitioners submits that the trial
Court while allowing the respondent's application for amendment, has not
considered the effact of the proviso to Rule 17 of Order 6 of the CPCand
had also not considered the earlier declaration by the respondents that they
did not want to make any consequential amendment, and sucha declaration
acts as res judicata in respect of their application for consequential amendment.
He has also submitted that the amendment will require fresh evidence by the
parties.

4, As against this, learned counsel for the respondent submits that the
application for amendment was only for consequential amendment for
amending the written statement filed by the petitioners in reply to the counter
claim and for that amendment no further evidence is necessary. '

5. T have heard the learned counsel for the parties and perused the record.

6. After the amendment in the CPC and incorporation of the proviso in
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Rule 17 of Order 6, the discretion to amend the pleading at any stage of the
proceedings has been restricted and the requirement of showing “due diligence”
has been imposed before allowing amendment after the commencement of the
trial. In view of the amended provision unless the court comes to the conclusion
that inspite of due diligence the party could not have raised the matter before
the commencement of trial, no application for amendment can be allowed -
after the commencement of trial. The Supreme Court in the matter of Salem
Advocate Bar Association, Tamil Nadu Vs. Union of India Reported in
2005 AIR SCW 3827 while upholding the validity of the amendment in the
CPC, has held that the proviso to some extent curtails the absolute discretion”
to allow amendment at any stage, by observing as under :-

" “27. Order VI Rule 17 of the Code deals with
amendment of pleadings. By Amendment Act 46 of 1999, this
provision was deleted. It has again been restored by
Amendment Act 22 of 2002 but with an added proviso to
prevent application for amendment being allowed after the trial
has commenced, unless court comes to the conclusion that in
spite of due diligence, the party could not have raised the matter
before the commencement of trial, The proviso, to some extent,
curtails absolute discretion to allow amendment at any stage.
Now, if application is filed after commencement of trial, it has
to be shown that in spite of due diligence, such amendment
could not have been sought earlier. The object is to prevent
frivolous applications which are filed to delay the trial. There is
no illegality in the provision.”

7. In the matter of Ajend~aprasadji N. Pande & Anr. Vs, Swami
Keshavprakeshdasji N. & Ors. reported in AIR 2007 SC 806, the Court
has expressed that the proviso has been introduced to strike a balance, by
observing as under :-

“33. Ultimately to strike a balance the Legislature
applied its mind and re-introduced Rule 17 by Act 22 of 2002
w.e.f. 1.7.2002. It had a provision permitting amendment in
the first part which said that the Court may at any stage permit
amendment as described therein. But it also had a total bar
introduced by a proviso which prevented any application for
amendment to be allowed after the trial had commenced unless
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the Court came to the conclusion that in spite of due diligence
the party could not have raised the matter before the
commencement of the trial. It is this prov1so which falls for
consideration.”

8. Supreme Court in the matter of Vidyabai and others Vs. Padmalatha
and Another reported in AIR 2009 SC 1433 while expressing about the
limited jurisdiction to allow amendment in terms of the proviso has held :-

“14, It is the primal duty of the court to decide as to
whether such an amendment is necessary to decide the real
dispute between the parties. Only if such a condition is fulfilled,
the amendment is to be allowed. However, proviso appended
to Order VI, Rule 17 of the Code restricts the power of the
court. It puts an embargo on exercise of its jurisdiction. The
court's jurisdiction, in a case of this nature is limited. Thus,
unless the jurisdictional fact, as envisaged therein, is found to
be existing, the court will have no jurisdiction at all to allow
the amendment of the plaint.”

0. In the matter of J, Samuel and others Vs. Gattu Mahesh and others
reported in (2012) 2 SCC 300, the Supreme Court has noted that not only
the two conditions i.e., No injustice should be done to the other side and
necessity of amendment for determining the real question in controversy
between the parties, must be satisfied but after the amendment and
incorporation of proviso, the test of due diligence must also be satisfied. The
Supreme Court in the matter of J. Samuel (supra) has held as under :-

“16. As stated earlier, in the present cass, the
amendment application itself was filed only on 24-9-2010 after
the arguments were completed and the matter was posted for
judgment on 4-10-2010. On proper interpretation of the
proviso to Rule 17 of Order 6, the party has to satisfy the
court that it could not have discovered that ground which was
pleaded by amendment, in spite of due diligence. No doubt,
Rule 17 confers power on the court to amend the pleadings at
any stage of the proceedings. However, the proviso restricts
that power once the trial has commenced. Unless the court
satisfies (sic itself) that there is a reasonable cause for allowing
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the amendment, normally the court has to reject such a request.

17, Fwkdokkk b dockok ook ook ok ok ok sk ok ok siobe ok skok ok sk ook

18. The primary aim of the court is to try the case on
its merit and ensure that the rule of justice prevails. For this
the need is for the true facts of the case to be placed before
the Court so that the court has access to all the relevant
information in coming to its decision. Therefore, at times it is
required to permit parties to amend their plaints. The court's
discretion to grant permission for a party to amend his pleadings
lies on two conditions, firstly, no injustice must be done to the
other side and secondly, the amendment must be necessary
for the purpose of determining the real question in controversy
between the parties. However, to balance the interests of the
parties in pursuit of doing justice, the proviso has been added
which clearly states that:

........ no application for amendment shall be
allowed after the trial has commenced, unless the court
comes to the conclusion that in spite of due diligence,
the party could not have raised the matter before the
commencement of trial.”

19. Due diligence is the idea that reasonable
investigation is necessary before certain kinds of relief aré
requested. Duly diligent efforts are a requirement for a party
seeking to use the adjudicatory mechanism to attain an
anticipated relief. An advocate representing someone must
engage in due diligence to determine that the representations
made are factually accurate and sufficient. The term “due
diligence” is specifically used in the Code so as to provide a
test for determining whether to exercise the discretion in
situations of requested amendment after the commencement
of trial. -

20. A party requesting a relief stemming out of a claim
is required to exercise due diligence and it is a requirement
which cannot be dispensed with. The term “due diligence”
determines the scope of a party's constructive knowledge, claim

s
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and is very critical to the outcome of the suit.”

10.  Coming to facts of the present case, petitioner's application for
amendment in the counter claim was allowed by the trial Court by the order
dated 5.7.2012 and thereafter the respondent had refused to avail the
opportunity to make any consequential amendment and the parties had led
evidence and matter had reached to the final stage. On 13.1.2014 the trial
Court had heard final arguments and had reserved the case for judgment. The
respondent thereafter had filed an application under Order 6 Rule 17 of the
CPC on 17.1.2014 for consequential amendraent in the writien statement as
aresult of the amendment incorporated by the petitioner in the counter claim.
The only reason disclosed in the amendment application is that it was necessary
for the respondent to make consequential amendment in the written statement
in response to the amendment in the counter claim but due to confusion and
mistake the said amendment could not be done. There is nothing in the
application indicating that inspite of the due diligence the respondent could
not take steps for making the consequential amendment in the written statement.
The test of due diligence in terms of the proviso to Rule 17 of Order 6 is not
satisfied in the present case. The trial Court while passing the impugned order,
has not recorded any finding that the respondent could not move for the
consequential amendment earlier inspite of the due diligence.

11.  There is yet another reason for setting aside the impugned order of
the trial Court. The petitioners' application for amendment of counter claim
was allowed by the trial Court by order dated 5.7.2012 and thereafter the
matter was listed before the trial Court for consequential amendment of the
written statement by the respondent on 6.12.2012 and on that date, the counsel
for the respondent had declared before the trial Court that the respondent did
not want to make any consequential amendment in the written statement (reply
to the counter claim) and after recording the said statement of the counsel for
the respondent, the matter was proceeded before the trial Court and the
evidence of the parties was recorded. After making such a declaration which
was binding on respondent, it was not open to the respondent to take a U
turn and by acting contrary to declaration file, an application for consequential
amendment even without furnishing any satisfactory explanation for retracting
from the said declaration. [See: (2003) 6 SCC 595 Roop Kumar Vs. Mohan
Thedani, AIR 1979 SC 1436 Smt. Sukhrani (dead) by L.R.s and others
Vs. Hari Shankar and others, AIR 1960 SC 941 Satyadhyan Ghosal and
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others Vs. Smt. Deorajin Debi and another, AIR 1924 Privy Council 202
Maharajadhiraj Sir Rameshwar Singh Bahadur Vs. Hitendra Singh and
others, AIR 1929 Privy Council 289 Charles Hubert Kinch Vs. Edward
Keith Walcott and others and the order of the Division Bench of this Court
dated 2.12.2010 in W.P. No.6089/2010 in the matter of Mangilal and others
Vs. Jivajirao Sugar Co. Ltd. Daloda and others.

12.  The judgment of the Bombay High Court in the matter of Salmona
Villa Co-operative Housing Society Ltd. Vs. Smt. Mary Fernandes and
others reported in AIR 1997 BOMBAY 208 relied upon by counsel for the
respondent has no application in the present case since the said judgment
relates to the condonation of delay in carrying out the amendment after the
application for amendment is allowed.

13. Keeping in view the aforesaid aspect of the matter, I am of the opinion
that the impugned order of the trial court allowing the respondent's application
under Order 6 Rule 17 of the CPC, can not be sustained and is hereby set
aside.

14.  The writ petition is allowed to the extent indicated above.
Petition allowed.

1.L.R. [2014] M.P., 2690
APPELLATE CIVIL
Before Mr. Justice S.K. Seth & Mr. Justice M.C. Garg
» F.A.No. 627/2012 (Indore) decided on 1 April, 2014

STATE OF M.P. & anr. ...Appellants
Vs.
LATEABDUL GANITHROUGH L.Hs. ...Respondents

Limitation Act (36 of 1963), Section 5 - Condonation of delay -
Sufficient Cause - Delay of 516 days - Cause disclosed in application shows
that except for lethargy on the part of officer of Govt at any stage no other
cogent reason has been shown for seeking condonation of delay - Delay
cannot be condoned - Application dismissed. (Paras 2 & 3)
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Cases referred : _
AIR 2012 SC 1506, (2014) 2 SCC 422. .
Sudhanshu Vyas, P.L. for the appellants/State.
ORDER

The Order of the Court was  delivered by :
M.C. GARG, J. :- Heard on IA No.5405/2012, an application seeking
condonation of delay in filing the appeal.

2. This order shall dispose of the application for condonation of delay in
filing the appeal against the order dated 20.12.2010 which is barred by 516
days. The appellants seeking condonation of delay has taken the following
grounds:-

“That after passing of the impugﬁed award/judgment
dated 20.12.2010, the necessary process was initiated.

That after the matter came to the knowledge of the
appellant/State for the first time on 20.10.2010 on the very
day, the opinion in the matter was sought from the concerned
Government Advocate and after receiving the opinion on
07/04/2011, the matter was forwarded by the 8.D.O. to the
Executive Engineer, Water Resources Division, who in turn
forwarded the same to the Superintending Engineer on
19.10.2011. Copy of the aforesaid letter are annexed herewith
and marked as Arnexure A/2.

Thereafter, the Superintending Engineer sent the case
to the Chief Engineer, WRD, Indore for seeking the necessary
instructions vide letter dated 08.11.2011, copy of the letter
dated 08.11.2011, is annexed herewith and marked as
Annexure A/3. The Chief Engineer forwarded the matter to
the E. in C. on 23.12.2011 for seeking the necessary sanction
of the Law Department for preferring the appeal. A copy of
letter dated 23.12.2011 is annexed herewith and marked as
Annexure A/4. ‘
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That, the Law and Legislative Affairs Department, MP
Bhopal has granted the requisite permission on 17.05.2012
Annexure A/5 which was received on 11.06.2012 by the
Officer In Charge through proper channel. Thereafter he in
turn collected the entire record of the case and then has
contacted the office of the Advocate General for the preparation
of the appeal.”

3. This shows that except for the lethargy on the part of the officer of the
Governrnent at any stage no other cogent reason has been shown for seeking
condonation of delay.

4. The law with respect to the consideration of sufficient cause is well
settled in the latest judgment delivered by Hon'ble Supreme Court in the case
of Office of the Chief Post Master General Vs. Living Media India Lid.
AIR 2012 SC 1506 wherein the Hon'ble Apex Court has held as under:-

“11) We have already extracted the reasons as
mentioned in the “better affidavit” sworn by Mr. Aparajeet
Pattanayak, SSRM, Air Mail Sorting Division, New Delhi.
[t is relevant to note that in the said affidavit, the
Department has itself mentioned and is aware of the date
of the judgment of the Division Bench of the High Court in
LPA Nos. 418 and 1006 of 2007 as 11.09.2009. Even
according to the deponent, their counsel had applied for
the certified copy of the said judgment only on 08.01.2010
and the same was received by the Department on the very
same day. There is no explanation for not applying for
certified copy of the impugned judgment on 11.09.2009 or
at least within a reasonable time. The fact remains that the
certified copy was applied only on 08.01.2010, i.e. after a
period of nearly four months. In spite of affording another
opportunity to file better affidavit by placing adequate
material, neither the Department nor the person in-charge
has filed any explanation for not applying the certified copy
within the prescribed period. The other dates mentioned in
the affidavit which we have already extracted, clearly show
that there was delay at every stage and cxcept mentioning
the dates of receipt of the file and the decision taken, there
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is no explanation as to why such delay had occasioned.
Though it was stated by the Department that the delay was
due to unavoidable circumstances and genuine difficulties,
the fact remains that from day one the Department or the
person/persons concerned have not evinced diligence in
prosecuting the matter to this Court by taking appropriate
steps.

12)  Itisnotin dispute that the person(s) concerned were
well aware or conversant with the issues involved including
the prescribed period of limitation for taking up the matter by
way of filing a special leave petition in this Court. They cannot
claim that they have a separate period of limitation when the
Department was possessed with competent persons familiar

- with court proceedings. In the absence of plausible and

acceptable explanation, we are posing a question why the delay
is to be condoned mechanically merely because the
Government or a wing of the Government is a party before us.
Though we are conscious of the fact that in a matter of
condonation of delay when there was no gross negligence or
deliberate inaction or lack of bonafide, a liberal concession
has to be adopted to advance substantial justice, we are of
the view that in the facts and circumstances, the Department
cannot take advantage of various earlier decisions. The claim
on account of impersonal machinery and inherited bureaucratic
methodology of making several notes cannot be accepted in
view of the modern technologies being used and available.
The law of limitation undoubtedly binds everybody including
the Government.

13) In our view, it is the right time to inform all the
government bodies, their agencies and instrumentalities that
unless they have reasonable and acceptable explanation
for the delay and there was bonafide effort, there is no
need to accept the usual explanation that the file was kept
pending for several months/years due to considerable
degree of procedural red-tape in the process. The
government departments are under a special obligation to
ensure that they perform their duties with diligence and

2693
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commitment. Condonation of delay is an exception and
should not be used as an anticipated benefit for government
departments. The law shelters everyone under the same
light and should not be swirled for the benefit of a few.
Considering the fact that there was no proper explanation
offered by the Department for the delay except mentioning
of various dates, according to us, the Department has
miserably failed to give any acceptable and cogent reasons
sufficient to condone such a huge delay. Accordingly, the
appeals are liable to be dismissed on the ground of delay.

14)  Inview of our conclusion on issue (a), there is no need
to go into the merits of the issues (b) and (¢). The question of
law raised is left open to be decided in an appropriate case. In
the light of the above discussion, the appeals fail and are
dismissed on the ground of delay. No order as to costs.”

5. The aforesaid view has again been affirmed by the Supreme Court in
case of State of Uttar Pradesh v. Amar Nath Yadav [(2014) 2 SCC 422].

6. Accordingly, we find no good reason to condone the delay in this
case. . A.no.5405/2012 is dismissed. Consequently, the first appeal is also
dismissed.

C.C.as per rules.
Appeal dismissed.

LL.R. [2014] M.P., 2694
APPELLATE CRIMINAL
Before Mr. Justice S.K. Seth & Mr. Justice PK. Jaiswal
Cr. A. No. 1109/2001 (Indore) decided on 21 August, 2014

DILIP SAGORKAR (DEAD) THROUGH L.R. ...Appellant
Vs.
STATE OF M.P. ...Respondent

Prevention of Corruption Act (49 of 1988), Sections 7, 13(1)(d)
R/w 13(2) - 1llegal gratification - Accused in his statement under Section
313 Cr.P.C. admitted the prosecution case however, took a defence
that the amount was received towards repayment of loan which was
earlier given to complainant - Defence witnesses are not trustworthy
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as they are trying to shield his sub-ordinate - If evidence of lending
loan is accepted without any documentary proof in support of alleged
loan, it would be virtually impossible to convict any bribe taker -Appeal
dismissed. ' (Paras 5 & 6)
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JUDGMENT

The Judgment of the Court was delivered by:
S.K. SErn, J. :- This appeal arises out of conviction of Dilip Sagorkar
(since dead) under Section 7 r/w 13(d) and 13 (2) of the Prevention of
Corruption Act, 1988. He was sentenced to One year Rl and fine of Rs.
1500/- with default clause of 3 month RI u/s 7 of the Act. He was also
awarded sentence of one year RI with fine of Rs. 1500/- with default
stipulation u/s 13 (1) (d) t/w 13 (2) of the Act. The sentences were to

" run concurrently.

2, During pendency of the appeal, Dilip Sagorkar expired and his name
was deleted, the appeal being continued by his widow Smt. Nisha Sagorkar,

3. Looking to the examination of the accused Dilipw/s 313 Cr.P.C.itis
clear that almost all the facts alleged by the prosecution are admitted, the
defence being that the complainant Muneshwar Pal (PW2) earlier had
borrowed a sum of Rs. 1500/- from the accused prior to 6.11.1999 which
amount Muneshwar was returning to the accused at the time of the incident
dated 6.11.1999.

4. In view of this clear admission of the accused, it is no longer necessary
for us to examine in detail the prosecution case about the accused demanding
money, a trap being laid, he being caught red-handed with the marked notes,
necessary sanction was obtained which is not challenged. In view of the above
admissions of the accused, the burden shifts on him to prove the defence
about Rs. 1500/ being loaned to Muneshwar prior to 6.11.1999, which
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amount was being returned to the accused by Muneshwar at the time of the
incident.

5. The accused examined two defence witnesses to establish the defence
raised. We now turn to consider and evaluate the version of each of the defence
witnesses. Om Prakash Jain (DW 1) Assistant Engineer in the tube-well section
of the Indore Municipal Corporation has stated thus; on 5.11.199 during office
hours in bis presence there was heated exchange of words between the accused
and Muneshwar, the accused demanding return of his loan amount of Rs.
1500/- ; this led the witness Om Prakash asking the disputants to settle the
matter out-side the office and at that time Muneshwar had stated that he
would return the amount next day. The cross examination of this witness shows
that the accused, Beldar in office was not authorized to make payments of
salary or arrears. It seems to us that the testimony of Om Prakash DW1 is of
doubtful value and he seems to be trying to shield his subordinate worker, the
accused. The other defence witness Manik Lal (DW2) a Mechanic in the
tube-well section of the Indor Municipal Corporation also comes out with the
story about exchange of words between the accused and Muneshwar, a day
prior to the incident of trapping when Muneshwar agreed to repay the loan
next day at the same tite. The criticism about the evidentiary value of the
testimony of Om Prakash DW1 also applies to the testimony of Manik Lal
DW?2. The defence of earlier loan and repayment thereof is obviously and
clearly a means to get out of the situation of being caught red-handed with the -
money, and as such the defence version is open to very serious doubts and
misgivings. If such evidence is accepted without any documentary proofin
support of the alleged loan, it would be virtually impossible to convict any
bribe taker. Hence we would unhesitantly reject the defence raised. That being
so, the prosecution case stands proved, according to us,

6. The result is that the appeal of deceased Dilip continued by his
widow Smt. Nisha must fail and is hereby dismissed. Fines as ordered by
the trial court, if paid, no further action is required; if not paid, we would
set-aside the order regarding fines by the lower court, in the special
circumstances of the case which is being, prosecuted by the widow ofthe
accused. '

7. Ordered accordingly.
. Appeal dismissed.
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LL.R. [2014] M.P., 2697
CIVIL REVISION
Before Mr. Justice K.K. Trivedi
C.R.No. 20/2013 (Jabalpur) decided on 16 April, 2013

MADAN LAL VOHRA & ors ...Applicants

Vs,
SMT. NIRMALADUBEY ...Non-applicant

A. Accommodation Control Act, M.P. (41 of | 961), Sections
23-4, 23-C & 23-E(2) - Eviction order passed on the ground that
applicants have not obtained leave of the court to defend as required
u/s 23-C of the Act and the objections raised in respect of the
maintajnability were already decided - Held - Since the applicants
have never applied for grant of leave to defend in terms of Section 23-
C of the Act they were not to be heard. (Paras 7 & 8)
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B. Aecommodation ControlAct, M.P. (41 of 1961 ), Sections
23-4, 23-C & 23-E(2) - Record of the court was manipulated by
inserting the application seeking leave to appeal - No evidence that
such application was ever filed - Applicants also tried to mislead this
court by placing reliance on such a manipulated document - Such a
litigant is not entitled to any relief - Revision is dismissed with cost of
Rs. 10,000/-. (Paras 7 & 8)
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C. Fraud - Any order obtained by suppression of facts or
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on misrepresentation would be an order obtained by fraud and would
be a nullity. (Para 8)
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Cases referred :
1994 (1) SCC 1, W.A. No. 397/2010 decided on 26.02.2013.

M. L. Patel, for the applicants,
D.K. Dixit, for the non-applicant.

ORDER

 K.K. Trivepy, J. :- This revision under Section 23-E(2) of the M.P.
Accommodation Control Act, 1961 (hereinafter referred to as the Act for
brevity) has been filed seeking to challenge order dated 17.12.2012 passed
in Case No.2-A/6/2011-2012 by the Rent Controlling Authority, Betul
(hereinafter referred to as the RCA for short).

2. Facts giving rise to filing of this revision are that the respondent claiming
herself to be a specified landlord as defined under the Act, made an application
under Section 23-A of the Act, secking eviction of the applicants. It was
stated that the respondent was a widow. Her late husband has obtained a
lease of the land from the State Government and constructed a small hotel and
restaurant. Since the husband of the respondent expired untimely, the hotel
was given on lease to the applicant No.1, who was the employee working in
the said hotel from the time of the husband of the respondent. The applicant
No.1 was paying Rs.5,000/- per month to the respondent, but all of a sudden
the said payment was stopped. Since the son of the respondent has become
adult and capable of running her business, the demise premises is required for
the bonafide need of the respondent and her son.

3. Upon making of this application, the RCA issued notice to the
applicants who were served. Under the Scheme of the Act, the applicants
were required to move an application under Section 23-C of the Act seeking
leave of the Court to defend. It appears that instead of making appropriate
application in that respect when the notice of the eviction application was
served on the applicants, some sort of objection was filed by them on
31.5.2012. However, the objection was not with respect to the bonafides of
requirement of the respondent, but it was said that such an application for
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eviction was not maintainable in view of the provisions of M.P. Parisar-
Kirayedari Adhiniyam, 2010. Such an objection was rejected and an appeal
was filed by the applicants in the Court of District Judge. In response to the
notice of the appeal issued to the respondent, the fact was brought to the
notice of the appellate Court that the leave to defend as required to be obtained
by the applicants was not obtained from the RCA in terms of the Scheme of
the Act and as such, the appeal was also not maintainable. Some sort of
written argument was filed before the Additional District Judge Betul by the
applicants in the said appeal wherein they have said that no such leave was
required to be obtained and such an appeal under Section 31 of the Act could
have been filed before the Court.

4. Though no such leave to defend was obtained by the applicants, but
they raised the objections, and contended that they were required to be heard.
The RCA considering all these facts, came to the conclusion that since all the
objection with respect to the maintainability of the eviction applications were
already decided on 5.7.201 2 and appeal against such an order was already
rejected, the applicants have not obtained the required leave to defend,
therefore, the applicants were not to be heard and, ultimately, allowed the
eviction application by the impugned order. This revision is directed against
such an eviction order. '

5. It is, vehemently, contended by learned counsel for applicants that in
fact application seeking leave to defend was already filed by the applicants as
is clear from the application available on record, said to be filed on 31.5.2012.
This application was never taken into consideration. It is, thus, contended
that the application itself was not considered and, therefore, no opportunity
of defence was granted to the applicants in appropriate manner. Copy of the
application is said to be obtained and the same has been produced as Annx.A/l
with this revision. From this, it is contended that the RCA has committed
grave error in deciding the claim of the applicants and in fact order passed by
the RCA is a nullity.

6. Per contra opposing such submission made by learned counsel for
the applicants, Shri D.K. Dixit, learned counsel for the respondent has pointed
out that such an application dated 31.5.2012 was never filed before RCA
and the same should notbe ipcluded in record. Taking this Court to the record
of the RCA, it is pointed out that immediately a complaint was made before
the RCA by the respondent on 28 .1.2013, the moment she came to know
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that such application dated 31.5.2012 has been filed along with the revision
petition. From the record it is clear that such a document was mischievously
inserted in the record and originally it was never presented. Taking this Court
to the submissions made in this respect before the Additional District J udge
while hearing the appeal, it is pointed out that the objection filed on 31.5.2012
was with respect to the maintainability of the eviction application and not an
application seeking leave to defend. It is, thus, contended that a perjury is
committed by the applicants by placing a document on records of this Court,
which was never produced before the RCA and it has been inserted by
manipulation of the record of RCA. Thus, it is contended that in fact not only
the revision is liable to be dismissed, but the applicants are liable to be punished
for committing perjury with this Court.

7. While entertaining this revision, this Court has directed production of
the record of the RCA. The entire record is seen. The order sheet dated
31.5.2012 indicates that an objection was filed by the applicants through their
counsel and the case was fixed for reply of the said objection. The proceedings
indicate that reply to such an objection was filed on 18.6.2012. The case was
fixed for hearing on the said objection on 28.6.2012 on which date, the
applicants filed their written arguments. The case was thereafter posted for
orders on such an objection which was decided on 5.7.2012. The entire
objection of the applicants was with respect to maintainability of the eviction
application and not with respect to seeking any leave to defend as preseribed
under Section 23-C of the Act. This makes it clear that the application dated
31.5.2012 was subsequently inserted in the records. One more reason to
give sucha finding is that the application dated 31.5.2012 was neither stamped
nor notorised in the manner it should have been. There was no endorsement
that a copy of the same was delivered to the opposite side. The written
arguments submitted by the applicants herein was also not in respect of seeking
leave to defend as is clear from documents already available on record at
pages 19 and 20 of the RCA record. A date is mentioned ip the said document
by the presiding officer of the RCA which tallies with the date of presentation
of said written arguments from the order sheets. Thus, in fact, the applicants
have never applied for grant of leave to defend. On the other hand they were
trying to oppose the application of the respondent on flimsy grounds.

8. While relying on such a document, the applicants have tried to obtain
an interim stay from this Court on 21.1.2013. Had it not been so, such a
document would not have been presented with the revision petition. Merely
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because a certified copy of the same was obtained from the RCA records,
the document would not become genuine unless it is demonstrated that the
same was presented before the RCA at the relevant time. The entire decision
is rendered by the RCA holding that the applicants have not applied for grant
of leave to defend and in terms of the provisions of the Act, they were not to
be heard. Thus, it is clear that in fact not only the manipulation in the record of
the RCA is done by the applicants, but they have tried to mislead this Court
by placing reliance in such a manipulated document. The Apex Court in the
case of S.P. Chengalvaraya Naidu (dead) by L.Rs Vs. Jagannath (dead)

by L.Rs [1994 (1) SCC 1], has categorically held that on suppression of
material facts or on @ misrepresentation if an order is obtained from the Court
of law, the said order would be obtained by fraud with the Court and, therefore,
would amount to-a nullity. The Division Bench of this Court in the case of
Shivam Prathmik Upbhokta Sahkari Bhandar Vs. State of M.P. and others

W.A.No0.397/2010, decided on 26.2.2013, has reached to the conclusion
that such a litigant is not entitled to any relief from this Court.

9. This being so, in view of the definite reasons recorded herein above,
this revision fails and is hereby dismissed. However, it would be open to the
respondent to initiate proceedings against the applicants in the appropriate
Court of law, if so advised, for prosecution of the applicants.

10.  The revision fails and is hereby dismissed with costs. The counsel's
fee is quantified to Rs.10,000/- if pre-certified.

Revision dismissed.
L.L.R. [2014] M.P., 2701
CRIMINAL REVISION -
Before Mr. Justice B.D. Rathi
Cr. Rev. No. 1010/2013 (Gwalior) decided on 10 July, 2014

NAVEEN GUPTA ...Applicant
Vs.
STATE OF M.P. : ...Non-applicant

Criminal Procedure Code, 1973 (2 of 1974), Section 228 -
Framing of Charge - Held — That once the court decides to frame the
charge u/s 228 there is no question of discharging him at a later stage .
by exercising the power w/s 227 — Further held, once charge has been
framed, the trial has to proceed accordingly and it cannot be put to
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back gear for discharging u/s 227. (Para10)
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Sanjay Gupta, for the applicant.
R.K. Shrivastava, P.L. for the non-applicant.

ORDER

B.D. Raray, J. :- Present Revision has been preferred under Section
397/401 of the Code of Crimijnal Procedure, 1973 against the order dated
02.01.2013 passed by the XTV Additional Sessions J udge, Gwalior in Sessions
Trial No.94/2012 whereby the application filed by the petitioner under Section
216 of Cr.P.C. has been rejected by saying that prima facie charge under
Section 306 of IPC was rightly framed on the basis of factual aspect of case,

2. Facts necessary for just disposal of the present revision are that the
marriage of Rashmi Gupta (since deceased) D/o Shri Ashok Gupta was
solemnized with the petitioner in the year 1995,

3. According to the prosecution in the intervening night of 22-23/9/2009,
Smt. Rashmi Gupta was got admitted by her husband in the hospital for
treatment as she got burnt. Information was given by Dr. Chouhan, Casualty
Ward Incharge, JAH Hospital Gwalior to P.S. Padav. Having received the
information entered in Rojnamcha Sanha No.1472/23.09.2009. Thereafter,
ASIMr. Ashok Joshi reached on the spot. Early in the morming Smt. Rashinni
Gupta was shifted to Safdatjung Hospital, New Delhi, where during treatment,
on 26th September, 2009 she died. On 30.09.2009, one written complaint
was filed by Smt, Madhu Gupta, who is the mother of the deceased, against
present petitioner who is the husband of the deceased, Shriniwas Gupta
(Father-in-law), Smt, Usha Gupta (Mother-in-law), Lalit Gupta (brother-in-
law —Devar) and Smt, Shweta Gupta (Sister in law- Devrani) by alleging that
her daughter was subjected to cruelty on non-fulfillment of demand of dowry
and because of that she died unnaturally due to burn injuries in the intervening

4
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night of 22-23/9/2009. Crime No.584/2009 for the offence punishable under
Section 498A, 306 IPC was registered at Police. Station Padav, District
Gwalior. After completion of investigation, charge sheet has been filed. Case
was committed to the Court of Session where Session Trial No.94/2012 has
been registered.

4. Initially, being aggrieved by the order dated 02.01.2013 of dismissal
of application under Section 216 of Cr.P.C., this petition was preferred under
Section 482 Cr.P.C. on 07.02.2013. During the course of argument on
04.12.2013, it was prayed by the learned counsel on behalf of the petitioner
that this petition may be treated as Criminal Revision because order passed
under Section 216 Cr.P.C. is revisable. Prayer was allowed and the petition
preferred under Section 482 Cr.P.C. (Mcrc No.998/13) was converted and
registered as Criminal Revision No.1010 of 2013. In this way, delay of 90
days in filing Criminal Revision was also condoned by allowing the application
filed under Section 5 of the Limitation Act.

5. It is pertinent to mention here that charges under Section 498A and
306 IPC were framed by X ASJ, Gwalior on 25.04.2012, in the aforesaid
Session Trial, against all the five accused persons, Being aggrieved by that
co-accused Shriniwas Gupta and Smt. Usha Gupta both had preferred criminal
Revision No0.320/12 and the same was decided on 05.10.2012 by this Court
and both the petitioners were discharged of the offence punishable under
Section 306 of IPC. Similarly, petitioner Lalit Gupta and Smt. Shewta Gupta
both had preferred Criminal Revision N0.424/2012 and the same was partly
allowed on 11.12.2012. Sessions Judge was directed to proceed with trial
against all these petitioners of both revisions, only for the offence punishable
under Section 498A of IPC. It is also pertinent to mention here that present
petitioner Mr. Naveen Gupta had not preferred any such Criminal Revision
against the order of framing of charges under Section 498A and 306 IPC
passed against him and instead such criminal revision he preferred an
application under Section 216 Cr.P.C. before the Session Court on
02.01.2013 by praying that he also be discharged of the offence punishable
under Section 306 IPC as other four co-accused persons were discharged
by Hon. High Court as mentioned above. Said application was dismissed by
the trial court on the ground that prima facie case under Section 306 of IPC
was made out against the petitioner Naveen Gupta who was the husband of
the deceased. In such circumstances, present revision has arisen.
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6. It is submitted by Shri Sanjay Gupta, leatned counsel appearing on
behalf of the petitioner, that when four other co-accused persons were
discharged of the offence punishable under Section 306 IPC then on the same
set of evidence petitioner can not tried for the same offence but he should
have also been discharged of the offence by the trial court but his application
was illegally dismissed. It was also submitted by the learned counsel that prayer
for discharge may also be made under Section 216 Cr.P.C. at any stage before
passing the final judgment.

7. On the contrary, it is submitted by Shri Shrivastava, learned Panel
Lawyer, that provisions contemplated under Section 216 of Cr.P.C. are not
concerned with discharge of the accused. For this purpose, special provision
for discharging the accused is contemplated under Section 227 of Cr.P.C.
and the relief can be claimed under Section 227 Cr.P.C. at the time of passing
the order for framing of charge under Section 228 Cr.P.C. It is also submitted
by him that petitioner had not preferred any Criminal Revision being aggrieved
by the order of framing charge dated 25.04.2012 by Session Court, therefore,
now no relief can be granted in this petition. It is also argued by him that
though High Court has wide powers under Section 482 Cr.P.C. but the same
cannot be exercised if there is or was a specific provision in the Code for the
redress of the grievance of the aggrieved party.

8. After having regard to the entire arguments advanced by the learned
counsel for the parties and on perusal of the record, we will discuss the aspect
of law and facts in the following paragraphs:

9. Sections 227 and 228 of Cr.P.C. read as thus:

227 Discharge- If, upon consideration of the record of the case and
the documents submitted therewith, and after hearing the submissions
of the accused and the prosecution in this behalf, the Judge considers
that there is not sufficient ground for proceeding against the accused,
he shall discharge the accused and record his reasons for so doing,

228. Framing of charge-

(1) If, after such consideration and hearing as aforesaid, the Judge is
of opinion that there is ground for presuming that the accused-has
committed an offence which—

(a)isnot exclusively triable by the Court of Session, he may, frame
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a charge against the accused and, by order, transfer the case for
trial to the Chief Judicial Magistrate, or any other Judicial Magistrate
of the first class and direct the accused to appear before the Chief
Judicial Magistrate, or, as the case may be, the Judicial Magistrate
of the first class, on such date as he deems fit, and thereupon such
Magistrate shall try the offence in accordance with the procedure
for the trial of wartant-cases instituted on a police report;

(b} is exclusively triable by the Court, he shall frame in writing a
charge against the accused.

(2) Where the Judge frames any charge under clause (b) of sub-section
(1), the charge shall be read and explained to the accused and the
accused shall be asked whether he pleads guilty of the offence charged
or claims to be tried.

10.  From the provisions mentioned above, it appears that the law provides
that on considering the relevant materials if the Court considers that there is
1o sufficient ground for proceeding against the accused then the accused has
to be discharged, but if the Court is of opinion on such consideration that
there is ground for presuming that the accused has committed an offence which
is exclusively triable by the Court of Session then charge has to be framed
against the accused. It is needless to mention that the question whether charge
should be framed against the accused or he should be discharged hasto be
considered simultaneously and if on such consideration the Court thinks that
the accused should not be discharged and rather charge should be framed
against him, in that case the charge hasto be framed against the accused. It is
evident from the scheme of the provisions of the Chapter XVIIT of the Criminal
Procedure Code as well as from the logic of the sequence that once the Court
decides to frame charge under S. 228 Cr.P.C. there is no question of
discharging him at a later stage by exercising the power under Section 227,
Cr.P.C. Once charge has been framed under Section 228 the trial has to
proceed according to the procedure provided in the sections following the
$.228, Cr.P.C and the process cannot be put to back-gear for discharging
the accused thereafter under S.227, Cr.P.C. Where a charge has been framed
by the Court of Session under S.228, the said Court thereafter cannot
discharge the accused under $.227, Cr.P.C. Even if an accused against whom °
acharge has been framed under S.228, Cr.P.C. feels aggrieved by the framing
of charge he has either to face the trial or he may approach the High Court in
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its revisional jurisdiction. Otherwise, if the Court of Session remains free to
discharge an accused on reconsideration under $.227 even after a charge has
been framed under $.228, in that case it would be open to the accused persons
against whom charge has already been framed to move the same Court one
after another for reconsideration and discharge on repeated occasions thereby
making it practically impossible to proceed with the trial of the-case
expeditiously or at all, even if such moves lack merit.

I1. Section 216 of the Code of Criminal Procedure reads, thus:

216. (1) Any Court may alter or add to any charge at any time before
judgment is pronounced

(2) Every such alteration or addition shall be read and explained to
the accused.

(3) If the alteration or addition to a charge is such that proceeding
immediately with the trial is not likely, in the opinion of the Court, to
prejudice the accused in his defence or the prosecutor in the conduct
of the case,the Court may, in its discretion, after such alteration or
addition has been made, proceed with the trial as if the altered or
added charge had been the original charge.

(4) If the alteration or addition is such that proceeding immediately
with the trial is likely, in the opinion of the Court, to prejudice the
accused or the prosecutor as aforesaid, the Court may either direct g
new trial or adjourn the trial for such period as may be necessary.

(5) If the offence stated in the altered or added charge is one for the
prosecution of which previous sanction is necessary, the case shall not
be proceeded with until such sanction is obtained, unless sanction had
been already obtained for a prosecution on the same facts as those on
which the altered or added charge is founded.

12, Aplainreading of the said section would show that the alteration or addition
referred to therein contemplates modification of or addition to charge but not
discharging an accused in respect of a charge already framed so as to bring the
trial itselfto an end in respect of such accused. There may be addition of a new
charge or even substitution of a charge in an appropriate case but $.216 does not
contemplate discharge of an accused or the termination of the trial in respect of
any accused. Sub-section (2) requires that every alteration or addition to a charge
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has to beread and explained to the accused. The question of reading and explaining
such alteration or addition would be meaningless in a good number of cases if
discharge is contemplated by such alteration or addition. Sub-secs.(3) and (4)
speak of proceeding with the trial or of directing a new trial or adjourning the trial.
This alsois a clear indication that any alteration or addition to charge shall not be
of such nature as to get the accused discharged and bring the trial to an end in
respect of that accused. Sub-sec (5) requires that where the altered or added
charge is one for the prosecution of which previous sanction is necessary, the
case shall not be proceeded with until such sanction is obtained, unless sanction
has been already obtained on the same facts. Here also the sub-section
contemplates of proceeding with the trial with fresh sanction, if necessary, and not’
ending the trial in respect of any accused by any obliteration of the charge. It is
therefore evident that S.216 does not empower the Court to discharge an accused
and bring the trial itself'to an end in respect of an accused against whom a charge
has already been framed, without following the procedure prescribed in the Code
regarding the trial of a case. Of course there are certain independent provisions
prescribed in the Code itself which when brought into play inany particular case
may result in ending the trial at an intermediate stage, as for example, where the
prosecution is withdrawn with the consent of the Court under S.321 or when an
offence is validly compounded during trial under S.320, but S.227 being designed
for a particular stage of the judicial proceeding one cannot revert to that provision
when that stage has already been crossed.

13, Itissubmitted by Shri Gupta, learned counsel, that although criminal
courts cannot alter judgment or final order but it does not mean that they
cannot change their view resuiting in discharging the accused by exercising
their powers given under Section 216 Cr.P.C.

14, The argument advanced by the learned counsel Shri Gupta is not
acceptable. Section 362 Cr.P.C. has been made for this purpose which read
as thus: :

362. Court not to alter judgment— Save as otherwise provided by
this Code or by any other law for the time being in force, no Court,
when it has signed its judgment or final order disposing of a case, shall
alter or review the same except to correct a clerical or arithmetical -
EITor.

15.  Inthe opinion of this Court, on bare perusal of provision of Section
362 Cr.P.C. as mentioned above, it is clear that it refers to judgment or final
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order disposing of a case but that does not mean that all other orders can be
reviewed by the Court at any time or in any manner. Had it been such position
then certainly it would have been provided in Section 362 Cr.P.C. that except
in judgment or in final order resulting final disposal of case, Court can review
any order passed by its own, at any time. Therefore, in the absence of such
specific proviso thereto, we cannot interpret Section 362 Cr.P.C. that trial
court can set aside order of charge and discharge the accused under Section
216 Cr.P.C.

16.  Itisalso submitted by Shri Gupta, learned counsel, that litigant cannot
be deprived of justice only on the technical grounds. Because prima facie no
case is made out also against the petitioner under Section 306 of IPC then he
should also be benefited as other co-accused in their respective criminal
revisions. The High Court by exercising its inherent powers under Section
482 Cr.P.C. may render justice to the petitioner in this revision.

17. Section 482 Cr.P.C. reads as thus:

482. Saving of inherent power of High Court. Nothing in
this Code shall be deemed to limit or affect the inherent powers
of the High Court to make such orders as may be necessary to
give effect to any order under this Code, or to prevent abuse
of the process of any Court or otherwise to secure the ends
of justice.

18.  Here again, argument of Shri Gupta can not be taken into consideration
because it is settled law that (i) the power is not to be resorted to if there is a
specific provision in the Code for the redress of the grievance of the aggrieved
party; (ii) that it should be exercised very sparingly to prevent abuse of process
of any Court or otherwise to secure the ends of justice; and (3) that it should
not be exercised as against the express bar of law engrafted in any other
provision of the Code.

19.  Suffice it to say that no strait-jacket formula is available to exercise or
not to exercise the inherent powers. The power under Section 482 of the
Code is not restricted or controlled by any other provisions of the Code so as
to restrict its application. However, where alternative remedy is available,
High Court should not be inclined the invoke inherent powers rather allow the
parties to work out their remedies in the appropriate forum.
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20. Inthe case in hand, there was ample opportunities available to the
petitioner to file a Criminal Revision against the order of framing charge as
preferred by other co-accused persons but even then that remedy had not
been availed by the petitioner and so also reasons have also not been shown
by him that as to why he had not availed the opportunity of preferring criminal
revision. Now, emotionally one cannot be permitted to get relief by invoking
the inherent powers of High Court under Section 482 Cr.P.C. otherwise it
will be amounting to defeat the other remedies available to litigant under this
Code. In such fashion, by ignoring the other available alternative remedial
provisions by exercising the power under Section 482 Cr.P.C. the Court cannot
grant any relief.

21.  Accordingly, present petition is dismissed. However, the liberty is
granted to the petitioner to raise all the objections and grounds as mentioned
in this petition before the trial court at appropriate stage and in said eventuality
same be considered and decided by the learned trial court in accordance with
law. Thus, the Session Court is directed to proceed with the trial.

22.  No order as to costs.
A copy of this order be sent to the trial court for necessary compliance.

Petition dismissed.

I.L.R. [2014] M.P., 2709
CRIMINAL REVISION
Before Mr. Justice J.K. Jain
Cr. Rev. No. 837/2013 (Indore) decided on 8 August, 2014

RAJENDRA SINGH & anr. ...Applicants
Vs. '
STATE OF M.P. ...Non-applicant

Criminal Procedure Code, 1973 (2 of 1974), Section 319 - Power
to summon additional accused - Held - Court should not pass order
u/s 319 of Cr.P.C. unless a higher standard of evidence for the purpose
of forming an opinion to summon a person is available - In extraordinary
case such jurisdiction be invoked sparingly - No prima facie evidence

.against the applicants - No sufficient and cogent reason has been

assigned for summoning the applicant, impugned order is not
sustainable, same is set aside. (Paras 13 to 16)
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Cases referred :
AIR 2009 SC 2792, AIR 2008 SC 95.

Tausif Warsi, for the applicants.
C.R. Karnik, G.A. for the non-applicant/State.

ORDER

J.K. JamN, J. :- This is a revision flied under Section 397/401 of
Cr.P.C. against the Order dated 13/06/2013 passed by 2nd A.S.J., Shujalpur
in ST No.143/2012 whereby an application under Section 319 of Cr.P.C,
was allowed.

2. Brief facts of this case are that on 25.07.2011 complainant Vikram
Singh lodged a report that three unknown persons have robbed cash worth
Rs. 49,000/ from him by showing country made pistol. On this basis, a case
was registered in Police-Station-Akodiya at crime No. 91/2011. under Section
394/397 of IPC. After investigation, police filed final report against Dinesh
and Shantilal on 16.12.2011. They were tried and convicted for the offence
punishable under Section 394 of IPC, thereafter on 07.06.2012, supplementary
report has been filed against co-accused Ishwarlal. He is being tried for the
offence under Section 394 of IPC. During trial Ishwarlal filed an application
under Section 319 of Cr.P.C. for impleading applicants as accused persons.
Learned A.S.J. allowed the application vide impugned order dated 13.06.2013
and issued summons against the applicants. The applicants have challenged
the Order in this revision. ‘

3. Learned counsel for the applicants submit that learned A.S.J. on the
basis of deposition of Vikram Singh dated 12.06.2013 ordered to summon
applicants - as accused, but there is no prima facie evidence to take cognizance
against the applicants. Vikram Singh has lodged FIR against three unknown
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persons and police has filed final report against Dinesh and Shantilal and
supplementary report against Ishwarlal. On 30.05.20 12, Vikram Singh was
examined during the trial of accused Dinesh and Shantilal. In cross-examination,
he was suggested that applicants have robbed him but he denied the
suggestion. Thus, there is no material against the applicants for taking
cognizance. '

4, Learned counsel for the applicants submit that while passing order
under Section 319 of Cr.P.C. the Court has to assign sufficient and cogent
reasons which are lacking in the impugned order. He relied upon the judgment
of the Hon'ble Supreme Court in the case of Sarabjit Singh and Anr. V.
State of Punjab, reported in AIR 2009 SC 2797.

5. Learned counsel for the applicants further submit that on 12.06.2013,
Vikram Singh deposed that the applicants were present at the place of
occurrence, but no role attributed to the applicants; therefore, such persons
cannot be summoned as additional accused. For this purpose, he relied upon
" the judgment of the Hon'ble Supreme Court in the case of Guriya @ Tabassum
Taugir and Ors V. State of Bikar and Ann., reported in AIR 2008 SC 95,

6. Learned Government Advocate supports the impugned Order and
submits that there is no illegality in the order.

7. After hearing rival contention of the parties, T have gone through the
final report, application under Section 319 of Cr.P.C., impugned Order and
the deposition of Vikram Singh dated 30.05.2012 and 12.06.2013.

8. Firstly I would like to refer the judgment of the Hon'ble Supreme
Court in the case of Sarabjir Singh (supra). In this case the Hon'ble Court
has elaborately discussed the scope, object and nature of evidence for exercise
of power under Section 319 of Cr.P.C., which is as under :-

"17 The provision of Section 319 of the Code, on a plain
reading, provides that such an extraordinary case has been
made out must appear to the Court. Has the criterion laid down
by this Court in Municipal Corporation of Delhi (supra) been
satisfied is the question? Indisputable, before an additional
accused can be summoned for standing trial, the nature of the
evidence should be such which would make our grounds for
exercise of extraordinary power. The materials brought before
the Court must also be such which would satisfy the Court
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that it is one of those cases where its jurisdiction should be
exercised sparingly.

We may notice that in ¥. Saraba Reddy V. Puthur Rami Reddy
and Anr. { JT 2007 (6) SC 460 }, this Court opined:

" Undisputedly, it is an extraordinary power which is conferred
on the Court and should be used very sparingly and only if
compelling reasons exist for taking action against a person
against whom action had not been taken earlier. The word
"evidence” in Section 319 contemplates that evidence of
witnesses given in the Court..."

An order under Section 319 of the Code, therefore, should

not be passed only because the first information or one of the ,

witnesses seeks to implicate other person (s). Sufficient and
cogent reasons are required to be assigned by the Court so as
to satisfy the ingredients of the provisions. Mere ipse dixit would
not serve the purpose. Such an evidence must be convincing
one at least for the purpose of exercise of the extraordinary
jurisdiction.

For the aforementioned purpose, the Courts are required to
apply stringent tests; one of the tests being whether evidence
on record is such which would reasonably lead to conviction
of the person sought to be summoned.

1 8. The observation of this Court in Municipal Corporation of
Delhi (supra) and other decisions following the same is that mere
existence of a prima facie case may not serve the purpose. Different
standards are required to be applied at different stages. Whereas
the test of prima facie case may be sufficient, for taking cognizance
of an offence at the stage of framing of charge; the Court must be
satisfied that there exists a strong suspicion. While framing charge
in terms of Section 227 of the Code, the Court must consider the
entire materials on record to form an opinion that the evidence if
unrebutted would lead to a judgment of conviction. Whethera
higher standard be set up for the purpose of invoking the jurisdiction
under Section 319 of the Code is the question. The answer to
these questions should be rendered in the affirmative. Unless a
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higher standard for the purpose of forming an opinion to summon
a person as an additional accused is laid down, the ingredients
thereof, viz., (i) an extraordinary case, and (ii) a case for sparingly
exercise of jurisdiction, would not be satisfied." '

9. In the light of this pronouncement, IThave examined the impugned
order.

10.  Leamned A.S.J. has summoned the applicants on the basis of;
(i) Statement of Vikram Singh under Section 161 of Cr.P.C.

(ii) Deposition of Vikram Singh dated 30.05.2012 recorded
in the trial of accused Dinesh and Shantilal.

(ii1) Deposition of Vikram Singh recorded on 12.06.2013
during trial of Ishwarlal. '

11.  Forexercising powers under Section 319 of Cr.P.C,, the statement
recorded under section 161 of Cr.P.C. can not be considered as evidence. In
the case of Sarabjit Singh (supra), it is held that the word "Evidence" in
Section 319 contemplates the evidence of witness given in the Court. In the
deposition dated 30.05.2012, Vikram Singh no where deposed that the
applicants were involved in the crime. On the other hand, in the cross-
examination, it was suggested that he was robbed by the applicants, he denied
the suggestion.

12, During the trial of accused Ishwarlal on 12.06:201 3, Vikram Singh
‘was examined, relevant portion of his deposition is as under :-
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13. Ttisclear that on 12.06.2013, first time Vikram Singh deposed that
he has a doubt that the applicants were also involved in the incident. Whereas
in his'earlier deposition recorded during the trial of Dinesh and Shantilal, he
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does not say anything against the applicants, therefore, only on the basis of
above deposition, it cannot be presumed that the applicants were involved in
the offence. '

14.  The Hon'ble Supreme Court in the case of Sarabjit Singh (supra)
held that the Court should not pass Order under Section 319 of Cr.P.C. unless
a higher standard of evidence for the purpose of forming an opinion to summon
aperson is available then in extraordinary cases such jurisdiction be invoked
sparingly. In this case, there is no prima facie evidence to presume that the
applicants have committed the offence.

15.  Learned A.S.J. has not assigned any sufficient and cogent reasons for
summoning the applicants. 1 am of the considered view that there is no.material,
at this stage, to proceed against the applicants.

16.  Thus, the impugned order is not sustainable in law; therefore, it is set
aside.

17.  The revision is allowed. Copy of this Order be sent to trial Court for
compliance. |

Revision allowed.

I.L.R. [2014] ML.P., 2714
CRIMINAL REVISION
Before Mr. Justice J.K. Jain
Cr. Rev. No. 398/2014 (Indore) decided on 12 August, 2014

JAGMOHAN & anr. ...Applicants
Vs. '
STATE OFM.P. ...Non-applicant

A. Excise Act, M.P. (2 of 1915), Section 34(1)(a} - Chemical
Examination of Foreign Liguor - Liquor was identified by a Sub-
inspector who is a trained person and has got vast experience to examine
the liquor - Held - Chemical examination is not the only manner by
which the identity of the liquor can be proved - It can be proved by the
person having expertise in the field. (Para9)
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B, ExciseAct, M.P. (2 of 1915), Section 34, (I)(a) - Conscious
possession of liguor - Applicants are driver and cleaner - The Truck
was in the sealed condition - They have no criminal antecedents - Held
- It cannot be inferred that the applicants were aware about thé fact
that the liquor boxes were kept in the heap of the Cinthol products -
There is no evidence against the applicants - Revision is allowed,
conviction and sentence is set aside, (Paras 11 & 12)
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Cases referred :
1980 JLJ 509, 1995 MPLJ 266.

VK. Gangwal, for the applicants,
C.R. Karnik, G.A. for the non-applicant/State.

ORDER

J.K. Jam, J. :- This revision has been preferred by the applicant u/s
397/401 of the Code of Criminal Procedure being aggrieved by the Judgment
dated 18.02.2014 passed by Additional Judge to the Court of I*AS.J.,
Jhabua in Cr.A.No. 16/14 whereby he affirmed the conviction and sentence
dated 22/1/2014 passed by CIM, Jhabua in cr.case No.2217/2013 awarded
to the applicant as under :-

Sec. 34(1) r/w 34(2) of M.P.Excise Act One year R.1. with fine of
Rs.25,000/-
Sec.36 of M.P.Excise Act ‘ Six months R.I. with fine of
: Rs. 1,000/-
2. Brief facts of this case are that on 14.11.13 at about 08 4.m. Excise

Sub-Inspector, Sajendra Mori intercepted a truck bearing registration No.
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HR-46-C-9756 near Toll Booth of Village Unnai Matapada Petlawad road
which was going towards Thandla. The accused Jagmohan and Monu were
driver and cleaner in that truck. On checking the Excise Sub-Inspector found
that there was discrepancy in the number of truck and in the Invoice Cum
Delivery Challan. Therefore the seal of truck was broken and on searching, it
was found that in the heap of Cinthol Products, 357 boxes foreign liquor and
beer were kept. Boxes containing 3440.16 bulk liters liquor were seized and
driver and cleaner were arrested. Crime No. 200/2013 was registered and
theredfter a complainit was filed before C.J.M., Jhabua.

3. C.J.M. stated the particulars of the offence to the accused persons
and asked whether they plead guilty or have any defence. They denied the
allegation and prayed for trial.

4, Prosecution examined three witnesses, whereas applicants did not
produce any witness in defence. After hearing learned counsel for the parties,
Jearned C.J.M, found the applicants guilty and convicted them for the offence
punishable under Sections 34(1)(a) read with Section 34 (2) and Section 36
of the M.P.Excise Act and sentenced as aforesaid .The applicants took the
matter to Sessions Court in appeal but they did pot find favour with the learned
Sessions Court. Feeling aggrieved thereby, they have preferred this Revision.

5. Learned counsel for the applicants raised only two contentions before
this Court. The first contention is that the alleged liquor was not sent for
chemical examination, therefore it was not proved that the seized articles were
liguor.

6. Second contention is that there isno evidence to show that the driver
and cleanier of the sealed truck were in conscious possession of the alleged
liquor and moreover they did not tried to escape when the truck was being
searched. Therefore, findings of the Courts below that the liquor was seized
from the possession of the applicants is incorrect.

7. On the other hand, learned G.A. supports the order of conviction and |

sentence passed by the Courts below.

8. After hearing learned counsel for both the parties, I have gone through
the judgment of courts below.

9. It is true that the seized liquor was not sent for chemical examination
but relying upon the evidence of Excise Sub-Inspector Sajendra (PW- 1) both
the Courts below found that the seized articles were foreign liquor. Saj endra
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(PW-1) deposed that he is a trained person and has got vast experience to
examine the liquor. He stated that he applied the physical Test and found that
the seized article was foreign liquor. In the aforesaid context this court in the
case of Xallu Khan Vs. State (1980 JL) 5 09) and Sukhlal Vs. State (1995
MPLJ 266) held that Chemical examination is not the only manner in which
the identity of the liquid can be proved. It can be proved by the person having
expertise in the field. Therefore I find nothing illegal in the findings recorded
by the courts below in this regard. -

10. Now coming to the second contention with regard to conscious
possession of the alleged liquor, both the courts found that the applicants
wete in the possession of 357 boxes of foreign liquor and were transporting
the same but it was nowhere found that they were in conscious possession of
the foreign liquor. Therefore only on this finding the applicants cannot be held
guilty as the articles were hidden in the heap of Cinthol Products.

11. The prosecution has not produced any evidence to infer that the
contraband articles were transported with the knowledge of applicants whereas
the circumstances show that the applicants had no knowledge about the liquor
in the truck. This Court before coming to any conclusion considered the
following circumstances:- :

§)] That the applicants were driver and cleaner of the vehicle and the
owner of the vehicle was not present in the truck.

(i) That when the truck stopped it was in sealed condition and the seal
was broken later but the driver and cleaner did not tried to escape from the
place of occurrence but instead co-operated in the search.

(i)  That the export slip and invoice cum delivery challan were found in
the truck, which were in "English" language. The applicants were unable to
read these papers.

(iv)  That the truck was in the sealed condition and the boxes of liquor
were hidden in the heap of Cinthol products and hence there was no occasion
for the applicants to distort or add any articles in the truck.

(v)  That theapplicants have no criminal antecedents.

12. After having been considered the aforesaid these ’circumstan-ces it
cannot be inferred that the applicants were aware about the fact that the liquor
boxes were kept in the heap of the Cinthol Products in the truck. Since there
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is no evidence against the applicants, the view of this Court is that the applicants
have been wrongly convicted.

13.  Resultantly, this Revision succeeds and is hereby allowed. The
conviction and sentence of the applicants is set aside. The amount of fine (if
deposited) be returned to the applicants.

It is report that the applicants are in jail. They be released forthwith if
not required in any other case.

Office is directed to comply the order.

Revision allowed.

LL.R. [2014] M.P., 2718
MISCELLANEOUS CRIMINAL CASE
.. Before Mr. Justice U.C. Maheshwari
M.Cr.C. No. 3244/2013 (Jabalpur) decided on 15 March, 2013

MOHD. AASIM ...Applicant
Vs.
ANIL KUMAR SARAF ...Non-applicant

(and M.Cr.C. Nos. 3247/2013, 3248/2013)

Criminal Procedure Code, 1973 (2 of 1974), Section 482,
Negotiable Instruments Act (26 of 1881), Section 138 - Notice - Cheques
were dishonoured but notice was given after dishonour of cheques for
third time - Held - Even after dishonouring the first cheque for three
times and second cheque for two times, if the demand notice was given
first time from the last date of dishonouring such cheques in the month
of July, 2003 then there is no ground to hold that the demand/statutory
notice with respect of aforesaid earlier two cheques which was given
by the respondent to the applicant in the month of July, 2003 was
beyond the prescribed period provided under the provision of
Negotiable Instruments Act. (Para5)
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Case referred : _
2000 (1) MPLJ 149(SC).
Sanjay Kumar Tiwari, for the applicant.
ORDER

U.C. MAHESHWARI, J. :- The M. Cr. C. No.3244/201 3,M.Cr.C.
No0.3247/13 and M. Cr. C. No.3248/13 arising out of the identical questions
till some extent between the same parties because the same are being considered
for admission jointly by this common order.

2. The applicant has filed all these three petitions under Section 482 of
Cr. P. C. being aggrieved by the order dated 24.1.2013 passed by the Judicial
Magistrate First Class, Kotma District Anuppur in complaint criminal case
No.611/2004, No.613/2004 and No.612/2004, whereby his applications filed
m all the cases for dismissal of the complaint on some technical grounds of the
Negotiable Instruments Act have been dismissed.

3. M. Cr. C. No.3244/2013 has been arisen out of the order of aforesaid
complaint case No.611/2004 filed by the respondent with respect of
dishonoring the cheque No0s.0216435 dated 1.5.2003, while M. Cr. C,
- No0.3247/13 has been arisen out of the order of complaint case No.613/
2004 filed by the respondent with respect of dishonoring the cheque
No.0216436 dated 1.6.2003. and M. Cr., C. No.3248/13 has been arisen
out of the order of Compliant Case No.612/2004 filed by the respondent
with respect of dishonoring the cheque No. 0216434 dated 1.4.2003.

4. After taking me through the averments of the petition and papers
placed on the record along with the impugned order dated 24.1.2013
(Ann.A.1), the applicant counsel submits that thé aforesaid cheques along
with some other cheques were given by the applicant to the respondent
to pay the consideration stated in such cheques. Out of aforesaid three
cheques the cheque bearing number 0216434 dated 1.4.2003 was initially
deposited by the respondent with his banker for collection on 7.4.2003
but according to memo of the bank the same was dishonored on 8.4.2003
on the ground that payment of the same has been stopped by the account
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holder. Such cheque was again deposited along with second cheque
bearing number 0216435 dated 1.5.2003 by the respondent with his
“banker for collection but according to memo of the bank both the cheques
were dishonored. Thereafter aforesaid both the cheques along with third
cheque bearing number 0216436 dated 1.6.2003 were deposited by the
respondent with his banker for collection on 8.7.2003, but according to
memo of the Bank all these three cheques were dishonored in the month
of July, 2003, on the ground that the payment of all these cheques have
been stopped by the account holder. In continuation he said that on
dishonoring the first cheque in the month of April, 2003 stated above no
demand/ statutory notice for payment of the cheque was sent by the
respondent to the applicant, on dishonoring the aforesaid second cheque
along with the aforesaid first cheque in the month of May, 2003 also no
demand/ statutory notice for payment of such cheques was/were sent by
the respondent to the applicant. Only on dishonoring aforesaid third
cheque along with said two cheques in the month of July, 2003 the
demand/ statutory notice to pay the consideration of cheques was/were
sent by the respondent to the applicant. In such premises he said that for
the cheque of dated 1.4.2003 the limitation to issue the statutory notice
was started from 8.4.2003, the first date on which earlier cheque deposited
with the bank in the month of April was dishonored and information in
this regard was received by the respondent. The same position is on
* record regarding second cheque that on receiving the information of
dishonoring such cheque in the month of May 2003 no demand notice
was given. The same was given only after dishonoring the third cheque
along with earlier two cheques on third and second time respectively in
the month of July, 2003. In such premises the limitation to issue demand
notice with respect of earlier two cheques was already over before July,
5003 and on the basis of the impugned demand notice given after
dishonoring the third cheque, the limitation to issue such notices regarding
earlier two cheques were not available to the respondent and in such
premises the trial Court did not have the authority to take the cognizance
of the offence with respect of above mentioned first and second cheque
but the same was taken under the wrong premises and contrary to the
provisions of Negotiable Instruments Act. So far, third cheque is concerned
he has not made any arguments.

5. It is undisputed position in the case that on dishonoring the first cheque

L&Y
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twice in the month of April and May, 2003 and dishonoring the second cheque
first time in the month of May, 2003 no demand/ statutory notice to pay it's
consideration was/were given by the respondent to the applicant and only
dishonoring the aforesaid cheques again along with third cheque in the month
of July, 2003 at the first time demand/ statutory notice to pay the consideration
of all cheques was/ were given by the respondent to the applicant. On counting
the period of limitation to file the complaint from the date of such notice then
in view of technical provision the same was filed within the prescribed limitation
as laid down by the Apex Court in the matter of Central Bank of India &
another Vs. Saxons Farms and others reported in 2000 (1) MPLJ 149
(SC), holding that till issuing the demand/ statutory notice by the holder of the
cheque in due course within the prescribed validity period of the cheque he
has a right to deposit the cheque with his banker for collection not only once
but on various occasion and if the same is dishonored then at any moment
after receiving the memo of dishonoring the cheque if the demand/ statutory
notice is sent by him to the account holder like the applicant then the limitation
starts for the purpose of filing the complaint under the provision of Negotiable
Instruments Act from the date of sending and service of such first notice.
Thus, [ am of the considered view that even after dishonoring the first cheque
for three times and second cheque for two times if the demand notice was
given first time from the last date of dishonoring such cheques in the month of
July, 2003 then there is no ground in the matter to hold that the demand/
statutory notice with respect of aforesaid earlier two cheques which was/
were given by the respondent to the applicant in the month of July, 2003 was
beyond the prescribed period provided under the provision of Negotiable
Instruments Act.

6. In the aforesaid premises I have not found any merits in all these three
petitions, consequently the same are hereby dismissed at the initial stage of
motion hearing. However, it is observed that the applicant shall be at liberty
to raise all the permissible objections in this regard at the appropriate stage of
trial and trial Court shall consider the same in accordance with the procedure
prescribed under the law.

7. Aforesaid all three petitions are dismissed, as indicated above.

8. The separate copies of this order are being placed in all the aforesaid
three cases. - -

Petition dismissed.
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L.L.R. [2014] M.P., 2722
MISCELLANEOQUS CRIMINAL CASE
Before Mr. Justice Sheel Nagu & Mr. Justice Sujoy Paul
M.Cr.C. No. 184/2013 (Gwalior) decided on 6 December, 2013

UDAY BHAN - ...Applicant
Vs. .
STATE OF M.P. & anr. . ...Non-applicants

Criminal Procedure Code, 1973 (2 of 1974), Section 482,
Criminal Procedure Code (Amendment) Act, 2008 (5 of 2009), Section
2 (wa) - Power of transfer of Sessions Trial u/s 407, Cr.R.C. - Hearing
to Victim - Victim is an aggrieved person not only in a crime but also in
an investigation, inquiry, trial, appeal, revision, review and also the
proceedings by which the inherent powers of this Court u/s 482, Cr.P.C.
are invoked - The transfer certainly causes prejudice to the victim as
he has a right not only to know the venue of conduction of trial, but
also to oppose on cogent ground ~- Impugned order is recalled - M.Cr.C.
No. 9261/2012 is restored to its original number. (Paras 8,11, & 12)
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Cases referred :
2004 (2) JLI 91, (1977) 4 SCC 451, (2001) 3 SCC 462.

Anil Mishra, for the applicant.
Prgveen Newaskar, Dy. G.A. for the non-applicant No.1/State.
Atul Gupta, for the non-applicant No.2,
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ORDER

The Order of the Court was  delivered by :
SueeL NaGu, J. :- This petition under Section 482 of the Criminal Procedure
Code has been filed invoking inherent powers of this Court to recall the final
order dated 19.12.2012 passed in M.Cr.C. N0.9261/2012, whereby this
Court while exercising powers under Section 407 r/w S. 482, Cr.P.C. (“Code”
for brevity) transferred the Sessions Trial No.05/2011 pending before the
Court of Third Additional Judge to the Court of Sessions Judge, Guna to
Sessions Judge, Shivpuri after finding that the police force was present in the
Court premises and the witnesses were taken in custody and, therefore
conduction of trial against the petitioner and other co-accused persons at
Guna is adversely affected by the prosecution agency thereby holding that
fair trial is jeopardized.

2. Sole ground for seeking recalling of the abovesaid order dated
19.12.2012 is that the same has been passed without hearing the petitioner,
who is the victim (complainant) in ST No.05/2011.

3. Learned counsel for petitioner has further submitted that the inherent
powers of this Court under Section 482, Cr.P.C. can be exercised for recalling
of order passed without affording opportunity to the party aggrieved. In this
respect, reliance is placed on the decision of the Single Bench of this Court
Parmeshwardin Patel v. Snehlata reported in 2004 (2) JLJ 91.

4. Thus, the core question which falls for consideration herein is as to
whether while exercising the power of transfer under Section 407, Cr.P.C,,
the victim is required to be heard, and in case order of transfer is passed
without hearing the victim, the same gets nitiated in law or not?

5 Before 31.12.2009, the concept of “victim™ was foreign to the Code

of Criminal Procedure. By the Code of Criminal Procedure (Amendment)
Act, 2009, widespread amendments werc made not only introducing the
definition of victim as Section 2 (wa) w.e.f. 31.12.2009 but various other
provisions were inducted in the Code for benefit of victim. Thereby recognizing
the importance and relevance of a “victim” in the process of investigation,
enquiry, trial, appeal, revision, etc.

6. The term “victim” has been defined in newly introduced Section of
2 /(wa), Cr.P.C. The relevance of victim has further been recognized in other
parts of the Code, which is evident from the following newly introduced
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amended provisions by way of Code of Criminal Procedure (Amendment)
Act, 2008. The said Amendment Act of 2008 was introduced based upon the
statement of objects and reasons which are répro duced below alongwith only
those newly introduced amendments which pertain to victim :-

“Statement of objects and reasons.- The need to amend
the Code of Criminal Procedure,1973 to ensure fairand speedy

" justice and to tone up the eriminal justice system has been felt
for quite sometime. The Law Commission has undertaken a
compiehensive review of the Code of Criminal Procedure in
its 154th report and its recommendations have been found
very appropriate, particularly those relating to provisions
concerning arrest, custody and remand, procedure for
summons and warrant-cases, compounding of offences,
victimology, special protection in respect of women and inquiry
and trial of persons of unsound mind. Also, as per the Law
Commission's 177th report relating to arrest, it has been found
necessary to revise the law to maintain a balance between the
liberty of the citizens and the society's interest in maintenance
of peace as well as law and order.

2. The need has also been felt to include measures for
preventing the growing tendency of witnesses being induced
or threatened to turn hostile by the accused parties who are
influential , rich and powerful. At present, the victims are the
worst sufferers in a crime and they do not have much role in
the court proceedings. They need to be given certain rights
and compensation, so that there is no distortion of the criminal
justice system. The application of technology in investigation,
inquiry and trial is expected to reduce delays, help in gathering
credible evidences, minimise the risk of escape of the remand
prisoners during transit and also facilitate utilisation of police
personnel for other duties. There is an urgent need to provide
relief to women, particularly victims of sexual offences, and
provide fair-trial to persons of unsound mind who are not able
to defend themselves, To expedite the trial of minor offences .
definition of warrant-case and summons-case are to be
changed so that more cases can be disposed of in a summary

&
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manner. _

Amendment of section 2.- In section 2 of the Code
‘of Criminal Procedure , 1973 (2 of 1974) (hereinafter referred
to as the principal Act), after clause (w), the following clause
shall be inserted, namely :-

«

'(wa) “ victim” means a person who has suffered any
Joss or injury caused by reason of the act o omission for which
the accused person has been charged and the expression
“yictim” includes his or her guardian or legal heir:' -

Amendinent of section 24.- In section 24 of the
principal Act, in sub-section (8), the following proviso shall
be inserted , namely :-

“Provided that the Court may permit the victim to
engage an advocate of his choice to assist the prosecution
under this sub-section.”. '

Insertion of new section 357A.- After section 357
of the principal Act, the following section shall be inserted,
namely :-

«357A. Victim compensation scheme.- (1) Every
State Government in co-ordination with the Central
Government shall prepare a scheme for providing funds for
the purpose of compensation to the victim or his dependents
who have suffered loss or injury as a result of the crime and
who require rehabilitation.

(2) Whenevera recommendation is made by the Court
for compensation, the District Legal Service Authority or the
State Legal Service Authority, as the case may be, shall decide
the quantum of compensation to be awarded under the scheme

referred to in sub-section (1).

(3) If the trial Court, at the conclusion of the trial, is
satisfied, that the compensation awarded under section 357 is
not adequate for such rehabilitation, or where the cases end in
acquittal or discharge and the victim has to be rehabilitated. it

2725
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may make recommendation for compensation.

(4)  Where the offender is not traced or identified, but the
victim is identified, and where no trial takes place, the victim
or his dependents may make an application to the State or the
District Legal Services Authority for award of compensation.

(5)  On receipt of such recommendations or on the
application under sub-section {4), the State or the District Legal
Services Authority shall, after due enquiry award adequate
compensation by completing the enquiry within two months.

(6)  The State or the District Legal Services Authority, as
the case may be, to alieviate the suffering of the victim, may
order for immediate first-aid facility or medical benefits to be
made available free of cost on the certificate of the police officer
not below the rank of the officer-in- charge of the police station’

.or a Magistrate of the area concerned, or any other interim
relief as the appropriate authority deems fit.”

Amendment of section 372.-In Section 372 of the principal
Act, the following proviso shall be inserted, namely:-

“Provided that the victim shall have a right to prefer an
appeal against any order passed by the Court acquitting the
accused or convicting for a lesser offence or imposing
inadequate compensation, and such appeal shall lie to the Court
to-which an appeal ordinarily lies against the order of conviction
of such Court.” -

7. In view of the above, it is evident that “victim”, who is the ultimate
sufferer in the commission of a crime, has been given recognition as an aggrieved
party by introducing the abovesaid amendment in Cr.P.C. There is no manner
of doubt that right from the occurrence of the incident till the decision of trial,
appeal or revision, till the highest Court of law, the “victim” is as much interested
in the decision as is the accused or the State. In fact, the “victim” on account
of being the injured person and the sufferer, deserves to be recognized as the
most aggrieved party in a crime. It is a happy state of affairs that the stand of
the victim are now vindicated in shape of amendment in the Cr.P.C. - .

8. This Court has, thus, no hesitation to hold that the victim is an aggrieved )
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person not only in a crime, but also in an investigation, enquiry, trial, appeal, -
revision, review and also the proceedings by which the inherent powers of
this Court under Section 482, Cr.P.C. are invoked.

0. The Apex Court in various decisions has accepted the importance of
hearing of the complainant before an order in favour of the accused is passed,
which is evident from the decision of the Apex Court in the case of
Kurukshetra University v. State of Haryana reported in (1977) 4 SCC
451, whereby while setting aside the judgment of the High Court quashing an
FIR filed by the University, the Apex Court observed inter alia that the
informant (University) was required to be heard by the High Court before
quashing the FIR. In another case J K. International v. State : (2001) 3
SCC 462, it was beld that the victim or the person, on whose behest, the
criminal prosecution is launched by the Police should be heard before quashing
of such prosecution. While laying down this law, the Apex Court added a
rider by making the said finding subject to the complainant seeking an
opportunity of being heard. Pertinently, the said decisions of the Apex Court
were rendered much prior to coming into effect of the Amended Code of
Criminal Procedure in 2008 and, therefore when in the era of absence of
statutory recognition granted to the victim, the Apex Court laid down the
abovesaid law, it goes without saying that in the post amendment era, the
victim has become nearly as indispensable as the accused or the Investigating
Agency ina criminal trial.

10.  From the above discussion, it is crystal clear that the law now
recognizes importance of victim in a crime and also in all the subsequent
proceedings contemplated by C£.P.C., which take place right from lodging of
an FIR ill decision in appeal or revision. :

11.  The transfer of the sessions trial in question from Guna to Shivpuri
was admittedly made without hearing the victim, which is evident from reading
of the order which is sought to be recalled. The transfer certainly causes
prejudice to the victimas be has a right not only to know the venue of conduction
of trial, but also to oppose on cogent grounds an attempt of transfer of trial
made on any ones behest out of territorial jurisdiction of the competent Couut
within whose purviews the crime was committed.

12.  Inview of the above, we have no hesitation to hold that the order
sought to be recalled herein has been passed without hearing the victim and,
therefore is vitiated.
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13. Accordingly, the order dated 19.12.2012 passed in M.Cr.C. No.9261/
2012 is recalled. The M.Cr.C, No0.9261/2012 is restored to its original
number,

Order accordingly.

I.L.R. [2014] M.P., 2728
MISCELLANEOQUS CRIMINAL CASF.
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" M.Cr.C. No. 8262/2013 (Gwalior) decided on 10 December, 2013

R.P. SINGH & ors. ...Applicants
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STATE OF M.P. & anr. ...Non-applicants

Criminal Procedure Code, 1973 (2 of 19 74), Section 482 -
Inherent Power - Quashing of FIR. - Complaint filed by Rival Trade
Union that accused who are member of another Union are illegally
collecting funds although its registration has already been cancelled -
Held - Order cancelling registration already set aside by Labour Court

which has attained finality - Criminal prosecution cannot be permitted -

to be used as a weapon of harassment - Complaint is lodged with ulterior
motive to pressurize petitioner - The procedure for registration of Trade

Union and its ‘cancellation is prescribed in the Trade Unions Act - -

Correctness of the same can be examined only by the competent
authority - Police authorities have no competence to give opinion on
this aspect - If prosecution is permitted to be continued it will be an
abuse of process of Iaw - Petition is allowed. (Paras 21, 22)
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ORDER

Susoy Paur, J. :- By filing this petition under Section 482 of Cr. P. C.
the petitioners have prayed for quashing the FIR in Crime No.09/2013
registered in Police Station GRP, Gwalior for offence punishable under Sections
420 and 468 of IPC.

2. Brief facts necessary for adjudication of this matter are as under:

The petitioners are members of North Central Railway Employee's
Union, which is registered with Registrar of Trade Union, Kanpur. The copy
of the registration certificate is filed as AnnexureA.. It is contended that the
said Union has large following. In the recent voting conducted for the purpose
of recognition, the petitioners’ Union secured No.! position whereas the Union
of respondent No.2 was trailing behind at No.3. Attention of this Court is
drawn on the document filed at Page 1 8 which shows the percentage of votes
received by the petitioners' Union and by other Unions for the purpose of
recognition. It is contended that the petitioners' Union s NCRES whereas the
Union of the respondent No.2 is NCRKS. The petitioners'Union secured
56.82% votes whereas respondent No.2's Union secured only 1.53% votes.
The case of the petitioners is that the registration of the petitioners' Union is
still prevailing and subsisting. As per bye-laws of their Union, the petitioners
are free to take membership subscription and other funds from their members.
In continuation with the legitimate Trade Union activities, the petitioners had
collected funds from their members.

3. Shri Prashant Sharma, learned counsel for the petitioners submits
that none of the members or the persons from whormn subscription or collection
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was obtaineci, hadlodged any complaint with the police. The respondent No.2
who is office bearer of a rival Tradé Union, Allahabad has lodged the FIR,
which is called in question. By taking this Court to the averments of the FIR,
it is contended that the police has erred in lodging the FIR. It is further
contended that earlier the registration ofthe petitioners’' Union was cancelled
by the Registrar of Trade Unjon. Against that, the Union filed the case before
the Labour Court and the Industrial Court. The said Courts at Allahabad set
aside the cancellation of registration order passed by the Registrar of Trade
Union. In absence of challenge to the said orders passed by the Labour and
Industrial Court at Allahabad (Annexure-C), the said orders have attained
finality. The police authorities have erred in registering the FIR by treating that
the petitioners' Union does not exist or survive. It is submitted that the
registration of FIR is contrary to law. The police authorities cannot examine
and opine about the registration process and validity of the registration. For
this purpose, under the Trade Unions Act,1926 there exists statutory registration
authority. If the registration authority cancels the registration, it can be called
in question before the Court. In the petitioners' case, as projected, the Industrial
Court in Civil Appeal Nos. 02/2007 and 03/2007, set aside/taken back the
order of Registrar, Trade Union, whereby the registration of the
petitioners'Union was cancelled.

4. Per contra, Smt. Pachauri, learned Deputy Government Advocate
for respondent No.1-State supported the FIR and submits that at this stage,
* no interference is warranted.

5. Shri Vijay Dutt Sharma, learned counsel for the respondent No.2-
complainant had taken pains to submit that the police has not committed any
error in lodging the FIR. By taking this Court to various documents obtained
under RTT (Right to Information Act,2005) and otherwise, itis contended
that the Industrial Court, Allahabad had no authority, jurisdiction and
competence to decide the validity of cancellation of registration order passed
by the Registrar, Trade Union, It js contended that the said order has to be
treated as nullity because it was obtained by the Union by approaching an
incompetent Court, The attention is drawn to the notification dated 2nd
February, 1944 (Annexure R-] 0). By relying on this notification and the
judgment of Allahabad High Court in Annexure R-1 1, itis contended that the
Industrial Court did not have Jurisdiction to examine the validity of cancellation
of registration of the petitioners' Unijon. In addition, it is contended that the
petitioners have not taken any steps for restoration of their registration.

-l
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Attention is drawn on Annexure R-14 dated 25/ 02/2009 and Annexure R-15,
dated 30-03-2009 in this régard. The Registrar, Trade Union, Uttar Pradesh
in certain corresponderice has given the opinion that for the purpose of deciding
‘the validity of cancellation of registration under the Trade Unions Act, 1926,
different Courts have been given power. Reliance is placed on Annexure R-12,
dated 16th May, 2013 wherein, the Registrar, Trade Union opined that after
the order dated 06/09/2007, the Registrar has not passed any order restoring
thé registration. Lastly, the reliance is placed by Shri Sharma, on the list of
registered Trade Unions filed with Annexure R-5. Itis contended that these
documents make it clear that the petitioners-Union is not a valid Union. The
petitioners'Union is nota registered Trade.Union. No other point is pressed
by learned counsel for the parties. ' -

6. ' Thave bestowed my anxious consideration on the rival contentions of
the parties and perused the record. S R

7. ltis apt to quote relevant portion of FIR on which heavy reliance is.
placed by learned counsel for the respondents.
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8- A simple‘reading of this FIR, makes it crystal clear that thé allegation
against the petitioniers'Union is that they furnished incorrect information béfore

the registering authorities and got their Trade Union registered. The Union .

‘was registered prior to-establishment of North Central Railway, which is
impermissible. It is further alleged that the petitioners have submitted wrong

‘declaration form and on the streiigth of it, got their Union registered. They are -

collecting illegal cortribution from the employees and, therefore, offence under
Sections 406, 409, 420, 467, 468 and 471 of IPC needs to be registered

against them. By placing reliance on an order of the Registrar, Trade Union,

-dated 07/12/2004, it is mentioned in the complaint that the,Registratipn of the
petitioners'Union was recommended to be cancelled. It is further mentioned
that the Registrar, Trade Union by order dated 15-04-2005 cancelled
registration of the petitioriers' Trade Union and said cancellation is not cancelled

till date and therefore, collecting subscription from the employees amounts to '

an offence under aforesaid Sections of IPC. , \

0. Onthe face of the allegation mentioned in the cdmp‘lainif which is
reduced in writing in the stiape of FIR, it is clear that the police proceeded on
the basis'of document dated 15-04-2005, whereby allegedly the petitioners'

Union's registration was cancelled. However, a bare perusal of the order of .

Industrial Court ( Annexure-C-Page 22) shows that the said order of the
Registrar, Trade Union, cancelling thé registration dated 15-04-2005 was set

aside by the Labour Court; Allahabad on 15-06-2007. Otherorders of the
 Registrar, Trade Union, Kanpur cancelling the registration of petitionersUnion
were put to test before the Industrial Court, Allahabad in Civil Appeal Nos.
02/2007 and 03/2007. The Industrial Court opined as u‘nde‘rf L
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[ Einphasis supplied]

10.*  The contention of Shri Prashant Sharma, learned counsel for the
petitioners was that the Industrial Court's order by which cancellation of
registration was set aside, was not put to test by anybody and, therefore, in
absence of challenge, it has attained finality. As per this order, the police has
no authority to act on-cancellation order dated 15-04-2005, which was set
aside by the Labour Court. The main contention of Shri Vijay Dutt Sharma,
learned counsel for the respondent No.2' is that as per the notification Annexure
R-10, dated 2nd February, 1944 and the finding of Allahabad High Court in
Amnexure R-11, Industrial Court had no jurisdiction/competence to decide
the validity of cancellation of registration order.

11.  Intheconsidered opinion of this Court, the matter which was decided
by the High Court of Allahabad was between different parties. The said order
does not have the effect of automatic setting aside of the order of Labour
Court and Industrial Court Annexure-C. Main question is whether in absence
of challenge to the order of Industrial Court, the said order can be said to be
void, non-existent and whether this can be so decided by the police authorities.

12.  In the considered opinion of this Court, the law on this point is
well-settled. This is settled in law that an order remains enforceable unless
necessary proceedings are taken to get it quashed. An aggrieved person cannot
presume and decide whether a Court or an‘authority had jurisdiction or not.
Ifheis of the opinion that the said authority had no jurisdiction, he has to take
proper steps fo assail the said order. The order Annexure-C is passed by the
Industrial Court. Nothing is brought to the notice of this Court that the said
order was called in question before any higher forum In absence thereof the
said order cannot be treated as void order. '

13.  The Apex Court in (1990)1 SCC 234 (Shiv Chander Kapoor Vs.
Amar Bose) i in this aspect has opined as under:

“void' is meaningless in an absolute sense; and 'unless
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the necessary proceedings are taken at law to establish the
cause of invalidity and to get it quashed or otherwise upset, it
will remain as effective for its ostensible purpose as the most
impeccable of orders!. In the words of Lord Diplock, "the order

would be presumed to be valid unless the presumption was

rebutted in competent legal proceedings by a party entitled to -
sue".

Further, the Apex Court In (1991) 4 SCC 1] [State of Punjab v.
Gurdev Singl.] has opined as under:

' “That a party aggrieved by the invalidity of an order
has to approach the court for relief of declaration that the order
. against him {s inoperative and therefore, not binding upon him.
- While deciding the said case, this Court placed reliance upon -
. the-judgment in Smirth v. East Elloe RDC [(1956)1All ER
855] wherein Lord Radcliffe 6bserved:(ACpp. 769-70)

. “....An order, even if not made in good faith is still an act 7
capable of legal consequences. It bears no brand of
invalidity on its forehead. Unless the necessary proceedings
are taken at law to establish the cause of invalidity and to
get it quashed or otherwise upset, it will remiain as effective

- for its ostensible purpose as the most impeccable of
orders.”

" Similarly, the Apex Court in (2004) 2 SCC 377 [Sultan Sadikv.
Sanjay Raj Subha] has opined as under:* - '

This Court took a similar view observing that once an
* "orderis declared non-est by the Court only then the judgment

Y nullity would operate erga omnes i.e. for and against

' everyone concerned. Such a declaration is permissible if the

' court comes to the conclusion that the author of the order lacks,

inherent jurisdiction/ competence and therefore. it comes to

' the conclusion that the order suffers from patent and latent
invalidity.” _ _
The Apex Court in (2011 3 SCC 363 (Krishnadevi Malchand

Kamathia and others Vs. Bombay Environmental Action G}oup and
others) has. also held as under:* )

[}

&
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"Tt is settled legal proposition that even if an order is void, it
requires to be so declared by a competent Forum and it is not
- permissible for anty person to ignore the same merely because
in his opinion the order is void. In State of Kerala v. M.X.
- Kunhikannan Nambiar Manjeri Manikoth Naduvil [(1996)
1 SCC 435}]; Tayabbhai M. Bagasarwalla v. Hind Rubber
Industries Pvt. Lid,, [(1997) 3 SCC 443]; M. Meenakshi
v. Metadin Agarwal [(2006) 7 SCC 470]; and Sneh Gupta
v._Devi Sarup [(2009) 6 SCC 194], this Court held that
whether an order is valid or void., cannot be determined by
the parties. For setting aside such an order, even if void, the
party has to approach the appropriate Forum."

Thus, from the above, it emerges that even if the order/
notification is void/voidable, the party aggrieved by the same
cannot decide that the said order/notification is not binding
upon it. It has to approach the court for seeklng such
declaration.”

14.  Asimplereading of the aforesaid judgments make it cléar that even if
the order is void, it has to be declared by the competent forum thiat it is void
or nullity. In absence of any such declaration or challenge to the said order/
judgment, the police authorities cannot decide about the validity of the Judgment
of Labour Court and Industrial Court, Allahabad.

15. ° TheFIRis lodged on the basis of complalnt that registrati_on of the
petitioners'Union was cancelled on 15-04-2005. The reproduced portion of
the Industrial Court's judgment shows that the said order dated 15-04-2005
was set aside by the Labour Court. Another order of the Registrar cancelling
the registration was also set aside by the Industrial Court. This is settled in
law that if an order is set aside, it does not exist inthe eyes of law, Thus, the
police authorities intended to proceed against the petitioners' Union on the
basis of an order dated 15- 04-2005 which does not exist in view of the finding
of the Industrial Court i. e. set aside by the Labour Court . :

16 Although Shri V. D. Sharma, relied on Annexure R-5to submlt that
this document contains list of registered Trade Unions and name of the
petitioners' Union is absent, a careful reading of the documerit shows that it
was issued before the order of the Industrial Court (Annexure-C). Naturally,
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at that point of time; the cancellation of registration of petitioners"Union was
under challenge and the matter was sub judice. Once the petitioners' Union
succeeded from the Industrial Court, the inevitable consequence is that upon
setting aside the cancellation of registration order, the registration is
automatically revived. No further order or declaration in this regard was
required. : o -

17.  Itisalso noticed that the complairit was lodged by the respondent
No.2, a leader of rival Trade Union. No member of the petitioners'Union
came forward with any complaint about any pressure, threat or extortion. It is
canvassed by Shri Prashant Sharma, that the petitioners'Union secured more
votes in recognition election than respondent No.2-Union. In this factual
backdrop, it is to be-seen whether the aforesaid complaint can be permitted
to become a reason for the petitioners' prosecution. -

18.  Atthecost of repetition, it is relevant to mention that the whole basis
for the complaint is alleged cancellation of registration by order dated
15-04-2005: As discussed above, the said order was cancelled by the Labour
. Court, Thus, it is clear that respondent No.2 has based its complaint on a
"false" ground. The dictionary meaning of word  false” means that, which is
in essence incorrect, or purposefully untrue, deceitful, etc. Thus, the word -
“false” is used to cover only unlawful falsehood. It means Something- that is-
dishonest, untrue and deceitful, and implies an intention to perpetrate some:
~_treachery or fraud. In jurisprudence, the word “false” is used to characterize
“awrongful or criminal act, done intentionally and knowingly, with knowledge,
actual or constructive. [See: (2013) 9 SCC 245 Ravinder Singh vs. Sukhbir
Singh and Others] =~ " ' ' -

The foundation g..f the complaint was a false information by the
respondent No.2 about cancellation of registration. The whole story of.
prosecution is based on this false foundation. e

19. ' This is settled in law that the inherent power of the couit in'dealing,
with an extraordinary situation is in the larger interest of administration of
justice and for preventing manifest injustice being done. Thus, it is 4 judicial
obligation on the court to undo a wrong in course of administration of justice.
and to prevent continuation of unnecessary judicial process. It may be so
necessary to curb the menace-of criminal prosecution as an instrument of:
operation of needless harassment. A person cannot be permitted to unleash.
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vendetta to harass any person needlessly. Ex debifo justitiae is in bu11t inthe
inherent power of the court and the whole idea is to do real, complete and
substantial justice for which the courts exist. Thus, it becomes the paramount
duty of the court to protect an apparently incorrect person, not to be subjected
to prosecution on the basis of wholly untenable complaint. [See: (2013) 9
SCC 24-5'-Ra'vindei' Singh vs. Sukhbir Singh and Others]

20. InR s Horseferry Road Mag:strates Court, ex p Bennett [(1994)
1 AC 42] it was held as under:

“An abuse of process justifying the stéiy or quashment of
prosecution could arise in the following circumstance:

(i) where it would amount to misuse/ manipulation of process .
because it offends the court's sense of justice and propriety
~ to beasked to try the accused in the circumstances of the
particular case.”

In R. Derby Crown Court, ex p Brooks (1984) 80 Cr App R 164
(DC), it was held as under: - .

“ It may be an abuse of process if either

(a) "the prosecution has manipulated or misused the process

" of the court so as to deprive the defendant of a protection

provided by law or to take unfair advantage of a
technicality; or

(b) on the balance of probability the defendant has been, or "
will be, prejudiced in the preparation of conduct of his
defence by delay on the part of the'prosecution whichis =~
un_]ustlﬁable » '

-[See: (2013) 6 SCC 740, Chandran Ramaswamz -
.vs. K. C. Palanisamy and Others.] . ~

" As perthese judgnients, it is clear that when Court's sénse of Justlce
is offended interference can be made _

: The Apex Court in Zandu Pharmaceutical Works Ltd V§. Mohd
Sharaful Haque (2005) 1 SCC 122, has observed as under: . :

"g. .. It would be an abuse of process of the Court to allow
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any action which would result in injustice and prevent
promotion of justice. In exercise of the powers, court would
be justified to quash any proceeding if it finds that initiation/
continuation of it amounts to abuse of the process of court or
* quashing of these proceedings would otherwise serve the ends
of justice. When no offence is disclosed by the complaint, the
court may examine the question of fact. When a complaint is
* - soughtto be quashed, it is permissible to look into the materials
to assess what the complainant has alleged and whether any
offence is made out even if the allegations are accepted in
toto.” ° ' ' .

The Apex Court further in Indian Qil Corpc_)rationhvs. NEPC India
Ltd. (2006) 6 SCC 736 has observed as under: ' '

"13..... Any effort to settle civil disputes and claims, which do
not involve any criminal offence, by applying pressure through
criminal prosecution should be deprecated and discouraged.”

The Apex Court in Inder Mohan Goswami vs.-State of Uttaranchal
(2007) 12 SCC 1 has also observed as under: :

"'46.The court must ensure that criminal prosecution is notused
asan 'instrument'olf harassment or for seeking private vendetta
or with an ulterior motive to pressurize the accused.”

21.  In view of the aforesaid judgments, it is clear that the criminal
prosecution cannot be permitted to be used as an weapon of harassment or to
settle the scorés. In the present case, in the dpinipn of this Court, the complaint
is lodged with an ulterior motive to pressurize the petitioners. This may be
because of Trade Union's rivairy. The procedure for registration of Trade
Union and cancellation of it is prescribed in the Trade Unions Act, 1926.
Whether th registration is rightly given or not, can be examined only by the
competent statutory authority established under the Trade Unions Act. The
police authorities have no competence to give opinion on this aspect. Thus,
the stand taken in the reply of the police/State that before formation of Railway
Zone, registration of petitioners'Union was improper, cannot be accepted. In
the aforesaid backdrop, in my opinion, if the prosecution is permitted to be
continued on the basis of aforesaid false complaint, it will be an abuse of
process of law. Apart from this, Section 28-L provides protection to the

‘I
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persons who are involved in legitimate Trade Union activities. The said Section
of the Trade Unions (Madhya Pradesh Amendment) Act, 1968 reads as under:

“28L. Protection of action under the Act.No suit,
prosecution or other legal proceedings shall lie against any
person for anything which is in good faith done or purported
to be done under this Act.”

: As per this provision, the petitioners are protected. They were
collecting the subscription from their members, which is a routine Trade Union
activity. For this, they cannot be prosecuted.

22.  For the reasons stated above, the impugned FIR in Crime No.09/
2013 registered against the petitioners' Union at Police Station GRP, Gwalior,
for offence punishable under Sections 420 and 468 of IPC, is set aside, The
petition is allowed. No cost. '

Petition allowed.

LL.R. [2014] M.P., 2739
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice Prakash Shrivastava
M.Cr.C. No. 1585/2009 (Indore) decided on 2 May, 2014

SONALI THANAWALA (SMT.) ) . .Applicant
Vs. -
M/S RAHUL GINNING INDUSTRIES & ors. ...Non-applicants

- Negotiable Instruments Act (26 of 1881), Sections 138 & 141 -
Complaint under Sections 138 and 141 - Petitioner, Director of Company
arrayed as a party - Petitioner had neither signed the cheque in question
nor thereis allegation that the petitioner is the Managing Director of the
Company - There is also no allegation that the petitioner was in-charge
and responsible for conduct of the business of the Company at the relevant
time - Trial Court has committed an error in taking cognizance of the
offence u/s 138 of Negotiable Instruments Act against the petitioner -
Complaint filed against the petitioner is dismissed. (Paras 9 to 12)
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Cases referred :

2010 CR.LJ. 1907, (2007) 3 SCC 693, AIR 2005 SC 3512, AIR
2006 SC 3086. (2007) 9 SCC 481, (2009) 6 SCC 729. - -

R.S. Laad, for the applicant. '
" None for the rion-applicants.

ORDER

PRAKASH SHRIVASTAVA, J. :- This petition under Section 482 of C£P.C.
has been filed by the petitioner challenging the order dated 10/9/08 taking
cognizance of the offence under Section 138 of Negotiable Instruments Act
- against the petitioner as also the order dated 22/1/09 rejecting the prayer for
review of the said order. o

2. In brief, respondent No. 1 had filed a complaint under Section 200 of
Cr.P.C. alleging commission of offence under Section 138 of Negotiable
Instruments Act. The trial court on 10/9/08 had heard the arguments of
respondent No. 1 on the question of registering the complaint and had taken
~ cognizance of the offence under Section 138 of Negotiable Instruments Act

against the petitioner. The petitioner had filed an application for deleting her -

name from the array of the parties but the said application‘was rejected by
order dated-22/1/2009 on the ground that after taking the cognizance under
Section 204 of Cr.P.C.; there'is no power with the' Magistrate to review the

“said order. * . . ) .

]

3., Learned counsel for the petitioner subfxlifs.that there is no allegation

agéir;st the petitioner in the complaint and that the petitioner has unnecessarily

been added in the complaint only on the ground that petitioner was one of the
director of the company. He has further submitted that the petitioner had neither
signed the cheque in question nor she was responsible for the offence.

4. . Inspite of service of notice respondents have not appeared to.oppose
the petition. : S '

-t
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5: - Ihaveheard the learned counsel for petitioner and perused the record.

6. It cannot be disputed that Section 141 is'a penal provision creating
vicarious liability and same must be strictly construed. The complaint should
spell out as to how and in what manner the concerned respondent was incharge
of or was responsible to the accused company for the conduct of its business.
A company may have a number of directors and to make any or all the directors
as accused in a complaint merely on the basis of a statement that they are in-
charge of and responsible for the conduct of the business of the company
without anything more is not a sufficient or adequate fulfillment of the
requirements under Section 141. (See:National Small Industries
Corporation Ltd. Vs. Harmeet Singh Paintal and Another, reported in
2010 Cri.L.J. 1907). )

7. It is also settled position in law that with a view to make a director of
a company vicariously liable for the acts of the company, it is obligatory on
the part of the complainant to make specific allegations as are required under
the law and under Section 141 of the Act and that in absence of such specific
* averments in the complaint showing as to how and in what manner the director
is liable, the complaint should not be entertained. (See Sarof Kumar Poddar
Vs. State (NCT of Delhi), reported in (2007) 3 SCC 693; SMS
Pharmaceuticals Vs. Neeta Bhalla and another, reported in AIR 2005 SC
3512; and Sabitha Ramamurthy Vs. R.B.S. Channabasavaradhya, reported

in AIR 2006 SC 3086.) It is also settled position in law that for launchinga -
prosecution against the alleged directors, there must be a specific allegation
in the complaint as to the part played by them in the transaction. (See:N. K.

Wahi Vs. Shekhar Singh & others, reported in (2007) 9 SCC 481). It is
also necessary to specifically aver in a complaint under Section 141 that at
the time when the offence was committed, the person accused was incharge
of, and responsible for the conduct of the business of the company and that -
the vicarious liability was to be attributed only if the requisite statements which
are required to be averred in the complaint petition are made so as to make
the accused/director vicariously liable for the offence committed by the
company. (See: Ramraj.Singh Vs. State of MP & another, reported in (2009)
6 SCC 729).

8. The Supreme court in the matter of National Small Industries
Corporation Ltd.(supra) has laid down the following principle in respect of
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vicarious liability of the director and the requirement in this rcga‘rd by holding
as under:“ '

39. From the above discussion, the following principles emerge: |

(i) The primary responsibility is on the complainant to make
specific averments as are required under the law in the complaint
50 as to make the accused vicariously liable. For fastening the
criminal liability, there is no presumption that every Director

- knows about the transaction.

(ii) Section 141 does not make all the Directors liable for the
offence. The criminal liability can be fastened only on those
who, at the time of the commission of the offence, were in
charge of and were responsible for the conduct of the business
of the company. |

(iii) Vicarious liability can be inferred against a company

- registered or incorporated under the Companies Act, 1956
only if the requisite statements, which are required to be averred
in the complaint/petition, are made so as to make the accused
therein vicariously liable for offence committed by the company -
along with averments in the petition containing that the accused .
were in charge of and responsible for the business of the
company and by virtue of their position they are liable to be
proceeded with.

(iv) Vicarious liability on the part of a person must be pleaded
and proved and not inferred, :

(v) Ifthe accused isa managing Director or a Joint Managing
Director then it is not necessary to make specific averment in
the complaint and by virtue of their position they are liable to
be proceeded with.

(vi) Ifthe accused is a Director or an officer of a company
who signed the cheques on behalf of the company then also it
is not necessary to make specific averment in the complaint,

(vii) The person sought to be made liable should be in charge
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of and responsible for the conduct of the business of the
company at the relevant time. This has to be averred as a fact
as there is no deemed liability of a Director in such cases.”

9. In the present case, a perusal of the complaint reveals that the cheque
. in question was signed by respondent No. 3 as director of respondent No. 2
company. The only allegation against the present petitioner is that she is the
director and in-charge of the company. There is no further allegation in the
complaint that the petitioner was responsible for conduct of the business of
the company. There is also no allegation in the complaint in respect of part
played by the petitioner in the alleged transaction. The trial court while taking
cognizance in the matter by order dated 10/9/08 had not considered the said
aspect and had mechanically taken cognizance against the petitioner and when
the petitioner had filed an application pointing out these relevant consideration,
the trial court has rejected the same by order dated 21/2/09 on the ground
that the order taking cognizance cannot be reviewed.

10.  Since the complaint does not contain the specific averment as against
the present petitioner as required under the law, therefore, the trial court could
not have taken cognizance against the present petitioner. The vicarious liability
on the part of the petitioner has not been clearly pleaded in the plaint. The
petitioner had neither signed the cheque in question nor there is allegation that
the petitioner is the managing director of the company. There is also no
allegation that the petitioner was incharge and respons1ble for conduct ofthe
business of the company at the relevant time.

11.  Keeping in view the above position of law, and also taking note of the
allegation made in the complaint, I am of the opinion that the trial court has
committed an error in taking cognizance of the offence under Section 138 of
Negotiable Instruments Act against the present petitioner.

12.  In view of this, the impugned orders of the trial court cannot be
sustained and are hereby set aside. Consequently, the complaint filed against

 the petitioner is dismissed and this petition filed under Section 482 of Cr.P.C.
is allowed to the extent indicated above.

C.C. Asperrules.
Order accordingly.
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.- . MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice J.K. Jain .~ - . ..
M.Cr. C. No. 1470/2013 (Indore) decided on 23 June, 2014

KESHAV CHOUHAN _ E . ..Applicant
KIRAN SINGH : . ...Non-applicant

Negotiable Instruments Act (26 of 1881), Section 138 and Prdv'i:s'p
fo Clause (b) of Section 142 - Liniitation - Time Barred - Coinplaint u/s
138-A of the Act was filed - At a defence evidence stage it was pointed out

by the defence that the same is time barred - Then application u/s 5 of .

Limitation Act was filed - Held - An application as per proviso to clause M)
of Section 142 of the Act must be filed alongwith complaint - Such application
is not maintainable at subsequent stage i.e. after taking the cognizance, if
the Magistrate took cognizance on the time barred complaint;then this
defect cannot be cured by filing an application for condonation of delay at
later stage - Magistrate should not have recorded the conviction as he
has erroneously taken the é(jgniZance on a time barred complaint -
Application is dismissed. ' (Paras 16,18 & 19)
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Cases referred . ) _ A
(2008) 13 SCC 689, 2014(1) JLT 1, Crl.OP. Nos 31536 to 31538/
2006, Cr.M.P. Nos. 1,1,1/2006 to 1,1,1/2007 decided on 23.07.2009. -

N.J. Dave, for the applicant.
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D.K. Goyal, for the non-applicant.
‘ORDER

J.K. JaIN, J. :- This is an application u/s 378(4) Cr.P.C. for leave to
appeal against the judgment dated 19/12/2012 passed by XIII ASJ, Indore
in Cr.Appeal No.139/2012 whereby learned ASJ has acquitted the non-

. applicant from the charges under section 138 of the Negotiable Instruments
Act (hereinafter,referred as 'the Act' for brevity) and set aside the conviction
and sentence passed by the learned JMFC, Indore in cr.case No.1352/06
on 23/1 /2012,

2. Facts in briefare that applicant has filed a complaint under section 138-A -
of Negotiable Instruments Act alleging that on 27/4/2006, non-applicant gave'a
cheque of Rs.50,000/- to applicant which was bounced by the bank for want of
 sufficient funds. Thereafter on 5/5/2006, applicant sent a notice to the non-applicant
but the applicant did not receive any acknowledgement to the notice. Subsequently
Customer Care Center of Postal Department vide letter dated 10/7/2006 informed
the complainant that the registered notice has been delivered on 6/5/2006 to non-
applicant. Meanwhile on 29/6/2006 a complaint u/s 138 of the Act was filed
against the non-applicant before the Court of IMFC, Indore. Learned JMFC
took cognizance on the basis of complaint and the non-applicant was put to trial.
At the stage of defence evidence, the applicant moved an application u/s 5 of the
Limitation Act praying for condoning the delay of 8 days in filing the complaint,
Learned JMFC allowed the application and condoned the delay, thereafter non-
applicant preferred a Criminal ‘Revision bearing No.392/11 before the ASJ
challenging the order of condonation of delay. Learned ASJ vide order dated 26/
8/2011 allowed the revision and gave a finding that since proviso to the Section
142(b) of the Act provides for condoning delay and hence application u/s 5 of
Limitation Act is not maintainable. Moreover, at the stage of defence ewdence _
such application was not maintainable.

3. Thereafter the JMFC proceeded in the matter with a view that once
he took the cognizance in the matter he cannot retreat from it and further he
recorded a conviction and passed sentence of six months imprisonment and
awarded compensation of Rs.70,000/- -(Rs.Seventy Thousand) u/s 357(3)
Cr.P.C.. Being aggrieved the non-applicant preferred criminal appeal No.139/
12 against such conviction before the XIII ASJ, Indore.

4. Leatned ASJ vide order dated 19/12/2012 allowed the appeal and
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set aside the conviction passed by learned JMFC on the ground that the
complaint was time barred and no application was filed as per proviso of

section 142(b) of the Act. Against the order of acquittal the complainant/

applicant has filed the instant application seeking leave to appeal.

5. Learned counsel for the applicant submitted that provision of section 142
of the Act should not be strictly construed and after taking the cognizance, the
objection with regard to limitation cannot be agitated particularly when the applicant
has satisfactorily explained the delay by filing the application ws 5 of the Limitation
Act. Therefore, order of acquittal passed by the learned ASJ solely on the ground
that the application for condonation of delay at the defence stage was not
maintainable, is illegal. There is no stage provided in the statute for filing an
application for condonation of delay, therefore leave to Appeal be granted.

6. Learned counsel for the non-applicant vehementally (sic:vehemently)
opposed, the application and submitted that admittedly, the complaint was time
barred by 6 days and no application was filed for condonation of delay as per the
proviso of Section 142(b) of the Act and therefore the Magistrate was not
competent to take cognizance on a time barred complaint. Provisions of Sec.5 of
Limitation Act are not applicable to the complaint w/s 138 of the Act. Thus there is
no illegality in the order of acquittal passed by the learned ASJ. .

7. I have considered the. rival contentions of both the parties and perused
the record. ' ' _
8. It is. admitted fact that the notice was sent on 5/5/2006 whicﬁ was'

recetved by the non-applicant on 6/5/2006. The non-applicant was required
to make payment in terms of the said notice within fifteen days i.e. on or
before 21/5/2006 but he failed to comply the notice therefore as per Sec.138(c)
cause of action arose on 22/5/2006. As per the provision of Sec.142(b) the
complaint must be filed within one month Le. on or before 21/6/2006 whereas
the complaint was filed on 29/6/2006. Thus the complaint is barred by 6
days.

9. In the complaint it is not mentioned that complaint is time barred by 6
days and no application is filed as per the proviso to the Section 142(b) of the

_Act. The application u/s 5 of the Limitation Act was filed when the case was
fixed for defence evidence.

10.  Firstly, it has to be seen whether the provisiens of Sec.5 of the Limitation
Act are applicable to the complaint under section 138 of the Act. '

R Y}
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11.  Hon'ble Supreme Court in the case of Subodh S.Salaskar Vs.
Jayprakash M. Shah, (2008) 13 5CC 689 held as under:-

"Ex facie, it was barred by limitation. No application for condonation of
delay was filed. No application for condonation of delay was otherwise
maintainable. The provisions of the Act being special in nature, in terms
thereofthe jurisdiction of the court to take cognizance of an offence under
section 138 of the Act was limitated to the period of thirty days in terms
of the proviso appended thereto. Parliament only with a view to obviate
the aforementioned difficulties on the pari of the comiplainant inserted
proviso to clause(b) of Section 142 of the Act in 2002. 1t confers a
jurisdiction upon the court to condone the delay. It is, therefore, a
substantive provision and not a procedural one. The matter might have
been different if the Magistrate could have exercised its jurisdiction either
under Section 5 of the Limitation Act, 1963 or sec.473 of the Code or
Criminal Procedure, 1976. The provisions of the said Acts are not
applicable. In any event, no such application for condonation of delay
was filed. If the proviso appended to clause(b) of Section 142 of the Act
contained a substantive provisions and not a procedural one, it could not

- have been given a retrospective effect. A substantive law, as it is well
settled, in absence of an express provision, cannot be given aretrospective
effect or retroactive operation.’ '

12.  Hon'ble Supreme Court in the recent judgment of Econ Antri Ltd.
Vs. Ram Industries Ltd., 2014(1) JLJ 1 while dealing computation of the
period of Limitation for the purpose of complaint ﬁled under the Act held as
under:-

"As the limitation Act is held to be not applicable to N.I. Act drawing
. parallel from Tarun Prasad Chatterjee(supra) where the Limitation Act was’
held not applicable, we are of the opinion that with the aid of section 9 of the
General Clauses Act, 1897 it can be safely concluded in the present case that
while calculating the period of one month which is prescribed under Section
142(b) of the N.I. Act, the period has to be reckoned by excluding that date
on which the cause of action arose. It is not possible to agree with the counsel-
for the respondents that use of the two different words 'from' and 'of in section
138 at different places indicates the intention of the legislature to conivey
different meanings by the said works. '

13. It is clear that the provisions of Section 5 of the Limitation Act are
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procedural provision whereas the proviso to the caluse (sicz¢lause) (b) of
Section 142 of the Act is.a’substantive provision. Thus, provisions of Section
5 of the Limitation Act are not applicable to the.complaint under Section 138
of the Act '

14. .. Nowithasto be seen what is the proper stage for ﬂlmg an apphcatlon
as.per proviso to Section 142(b) of the Act.

15." Madras High Cotrt in the Gase of S#i Vasudharini Enterpr:ses Vs.
K.Sundar Ramanujam in Crl.OP. Nos.3] 536 to 31538/2006
Cr M P Nos.1,1,1/2006 to 1,1 1/2007 dec1ded on 23/7/2009 held as under:-

: -;‘The proviso to clause (b) of Sectlon 142 ofthe Negonable Instruments
.+ - . "Act has been-inserted, conferring jurisdiction upon the Court to
- __condone the delay, in case if the complaint was not filed within the
.. limitation period of 30 day in terms of the proviso appended thereto.
. -As the said provision has been held to be a substantive provision and
- notaprocedure one, the complaint being filed beyond the period of
. .. Jimitation, it cannot be entertained by allowing the respondents to file
. an application after it has been taken cognizance of by the learned
. Magistrate. That being so, the cognizance taken by the learned Judicial
. Magistrate is without any sanction of law and therefore, I am of the
considered opinion that it deserves to be quashed and accordmgly, it

is quashed

1 6 Madras. High ¢ Court has taken. this view in the hght of the Judgment of

Hon'ble Apex Court in the case of Subodh S, Salaskar (supra), therefore I-

am of the considered view that an application as per proviso to clause(b) of
Section 142 of the Act must be filed along with complaint and such application
is not maintainable at subsequient stage Le. after taking the cognlzance and if
the Magistrate fook co gnizance-on the basis of time barred complaint then
this défect cannot be cured by filing an application for condonation of delay at

later stage. Hon'ble'Supreme Court in the cas (sic:case) of Subodh S.Salaskar

(supra) held that when a time barred complaint is filed under Section 138 of
the Act and no application for condonation of delay was filed then a substantive

right accrued in favour of accused, therefore the accused can raise the Ob_] ectlon

aboutthe limitation at later stage

17.  Thus,Tam unable to convince with the arguments of Ieamed counsel .

for the applicant that after taking the cognizance the apphcatlon for condonatlon
of delay can be filed arid accused/non-applicant cannot'raise the objection

o=
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with regard to limitation at later stage. = . )

18." ' Inthis case, at a defence evidence stage, it was pointed out by the
defence that the compiaint is time barred, then an application under Section 5
of the Limitation Act for condonation of delay was moved which was
erroneously allowed by the Magistrate. The order was challenged in revision
and the learned ASJ has set aside the order. Even though, learned Magistrate
proceeded further in the trial and recorded the conviction..

19.  Inthese circumstances, Magistrate should have not recorded the
c¢onviction as he has erréneously taken the cognizancé on a timé barred
complaint. Learned-ASJ ‘in appeal rightly held that the compliant (sic:
complaint}was timé barred, therefore, conviction recorded by the Magistrate
was 1llegal therefore, he acquitted-the non-applicant. .

20. - Ifoundthat there is no illegality in the order of acquittal passed by
learned ASJ in appeal, therefore, there is no merit in the application for grant
of leave to appeal Thus the apphcatlon is dismissed. .

. Apphcanon dzsmzssed
LL.R. [2014] ML.P., 2749 _ ‘
MISCELLANEOUS CRIMINAL CASE

o ' Before Mr. Justice B.D. Rathi c

" M.Cr. C No. 4183/2014 (Gwahor) demded on8 JuIy, 2014 - '

SATENDRA SHARMA . ; _— Apphcant :
Vs,
STATE OFM.P. - ' . ) | Non-apphcant ‘

' C'tmmal Pracedure Cafle, 1 973 (2 of' I 974), Sectmn 438 -.
Antzcgpatary Bail - Tuvenile - Appllcatlon for grant of anticipatory bail
preferred by juvenile cannot be entertained by the High Court or the'
Sessions Court by applying the provisions u/s 6(2) of Jilvenlle Justice
(Care and Protection of Chlldren)Act 2000. ' (Para 22)
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Cases referred :

_ 2007 CR.L.J.3047,2005 CR.L.J. 3271, 2011(1)MPWN 56, (2014)
1 SCC (Cri) 768.

R.K. Sharma, for the apphcant
" R.K. Awasthy, P.P. for the non—apphcant/State
- Pradeep Katare for the complainant-Dinesh Sharma

ORDER

" -B.D. RartHt, I. :- This is first application which has been pr_eferrecf
under Section 438-of the Code of Criminal Procedure on behalf of applicant
Satendra who is aged 17 years. He claims himself to be juvenile. . .

2. Case diary has been perused. Appli¢ant is apprehending his arrest in
connection with Crime No.75/2014 registered at Police Station Mau, District
Bhind for the offence punishable under Sections 294, 302, 34 of IPC..

3. As per the prosecution case, incident occurred on 24.02.2014 between
11 am to 12 noon when the work of maintenance of public road was going on at
village Padaria and the same was opposed by Naval Sharma and Gurali Sharma
by saying that the land was beIongmg to them. In the noon, Ashok was trying to
stop them by saying that do not oppose. Thereafter Ashok was beaten by Anand
S/oKalyan, Satendra, Bheekaram, Naval and Gurali on account of which Ashok
fell down on the ground and died on the spot. FIR was lodged by Ramsharan
Sharma and on that basis Crime No.75/2014 has been registered.

4.,  Anticipatory bail application No.66/2014 was preferred by
Bheekaram and present applicant Satendra before the Sessions Court and
the same was dlsrmssed by the Additional Sessions J udge on 14. 03 2014.

5, . It is submltted by Shn RK. Shanna, learned counsel appearmg on behalf
of the apphcant that.as per the High School Marksheet-cum-Certificate issued
by-the Board of Secondary Education, Bhopal, date of birth of the applicant is
04.06.1996 and accordingly, on the date of incident applicant was below 18
years of age. Therefore, in view of the provisions contained under Section 12 of
the Juvenile Justice (Care'and Protéction Children) Act, 2000 (for brevity “the
Act”), applicant has right to get benefit of anticipatory bail because he has falsely
been implicated. It is also submitted by Shri Sharma, leamned counsel, that as per
the provisions of Section 6(2) of the Act, the power conferred on the Board by'or
under this Act may also be exercised by the High Courtand the Court of Session

k2
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also. Further, it is argued that provisions of Act have overriding effect on the
provisions of Code of Criminal Procedure. Therefore, it i$ not necessary for the
applicant to appear before the court personally. He may appear by filing such
type of anticipatory bail application before the court. In support of his contention,
he placed reliance on Tara Chand Vs. Stqie of Rajasthan reported in 2007
Cri.L.J. 3047 and Mohan, Applicant (in Jail) V. State of Chhattisgarh, non
applicant reported in 2005 Cri.L.J, 3271.

6. Per contra, it is submitted by Shri Awasthy, learned Public Prosecutor
and Shri Katare, learned counsel for the complainant, that this Court has no
jurisdiction to decide the anticipatory bail application specially for juvenile
because in the Act provision of anticipatory bail application has not been co-
added. The only provision made under the Act for the bail of a juvenile is in
Section 12 and according to that until and unless juvenile is arrested or detained
or appears or brought before a Board, the application of such juvenile cannot
be considered. Apart that, heinous offence has been committed by the
applicant, therefore, he does'not deserve the benefit of anticipatory bail and
thus the application preferred by him should be dismissed.

7. Itis also submitted on behalf of the State that as per the provisions of
Section 6(2) of the Act the powers conferred on the Board by or under thisAct

may also be exercised by the High Court and the Court of Session, but only in

appeal, revision or otherwise, Othérwise means in proceedings filed under Section

482 of Cr.P.C. or in writ petition filed under the Articles of Constitution but the

same cannot be exercised in deciding the anticipatory bail applications because if
itis so then directly or indirectly juvenile will be deprived ofhis legal right given to
him under Section 52 and 53 of the Act [Appeals and Revisions respectively]

because if the matter is dircctly decided by theHigh Court against the juvenile, he

cannot file appeal before the Court of Session or Revision before the High Court.

To strengthen their stand, State placed reliance on Kapil Durgawani V. State of
M.P. reported in 2011(1) MPWN 56. '

8. Itisalso submitted by Shri Katare, learned counsel appearing on behalf
of the complainant that in this case charge sheet has already been filed and the
present applicant Satendra Sharma has been shown by the prosecution as
absconder. Therefore, in view of the decision rendered by Hon’ble the
Supreme Court in State of Madhya Pradesh Vs. Pradeep Sharma reported
in (2014) 1 SCC (Cri.) 768, applicant is not entitled to get the benefit of
anticipatory bail as he is under absconsion.
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9. | Having regard to the arguments advanced by the learned c,ounsc_l.-for
the parties, case diary and the relevant provisions of the Act have been perused.

10, Provisions contained under Section 6 of the Act are asunder:

Section 6. Powers of Juvemle Justice Board.- (1) Where
aBoard has been constituted for any district, such Board ‘shall,

" notwithstanding anything contained in any other law for the
time being in force but save as otherwise expressly prov1ded
in this Act, have power to deal exclusively with all proceedings
under this Act relating to juvenile in conflict with law.

(2) The powers conferred on the Board by or under this Act
may also be exercised by the High Court and the Court of
Session, when the proceeding comes before them in appeal ‘
revision or otherwise.

11.  Section 6(2) of the Act clearly says that powers conferred on the
Board by or under this Act may also be exercised by the High Court and the
Court of Session, when the proceeding comes before them in appeal, revision
or otherwise. The word “otherwise” cannot be interpreted for bail applications
because if it so then juvenile will be deprived directly or indirectly of his legal
right g1ven undér Sections 52 and 53 of the Act. C

12.  Section 52 of the Act reads as under:

Section 52 Appeals.-(1) Subject to the provisions of thlS
section, any person aggrieved by an order made by a -
competent authority under this Act may, within thirty days from
the date of such order, prefer an appeal to the Court of Session:

Provided that the Court of Session may entertain the appeal
after the expiry of the said period of thirty days ifit is satisfied
that the appellant was prevented by sufficient cause from ﬁhng
the appeal in time.

(2)  Noappeal shall lie from—

(@  any order of acquittal made by the Board in
respect of a juvenile alleged to have committed an,
offence; or !

(b) . anyorder made by"é Committee in respect of
a finding that a person is not a neglected juvenile.

[
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(3)  Nosecond appeal shall lie from any order of the Court
.of Session passed in appeal under this section. :

13, Similarly, provisions ¢ontained under Section 53 of the Act read as
under: - o S L

Section 53 Revision — The High Court may, at any time,
‘either of its own motion or on an application received in this
behalf, call for the record of any procéeding in which any
competent authority or Court Session has passed an order for
the purpose of satisfying itself s to the legality or proprietyof
any such order and may pass such order in relation thereto as
itthinks fit:

Provided that the High Court'shall not pass an order under
this Section prejudicial to any pérson without giving liim a
reasonable opportunity of being heard. :

14.  Onbare perusal of the aforesaid provisions contained under Section
52 of the Act, it is clear that if any person, aggrieved by an 6rder made by a
competent authority then he may prefer an'appeal to the Court of Session.
Similarly, in view of the provisions of Section 53, High Court may, at-any
time, either of its own motion or on ar application received in this behalf, ¢all
fortherecord of any proceeding of competent authority or Court Session.
Now, if the bail application of a juvenile is decided by the High Couit or the
Court of Session then the persons aggrieved cannot file an appeal before the
Court of Session and cannot file a revision before the High Court. So, only on
the basis of interpretation of word “otherwise”, the right given by Section 52
and 53’ of the Act cannot be snatched. Accordingly, arguments advanced by
Shri Sharma learned counsel, cannot be acceptable.

15.  The provision of bail for juvenile is given under Section 12 6f the Act
which reads as under:

12. Bail of juvenile,.-(1) When any person accused of a bailable
or non-bailable offence, and apparently a juvenile, is arrested-or
detained or appears or is brought before a Board, such person
shall, notwithstanding anything contained in the Code of Criminal
Procedure, 1973 (2 6f 1974) or in any other law for the timé
‘being in force, be released on bail with or without surety [or placed
under the supervision of a Probation Officer or under the care of

.



2754 Satendra Sharma Vs. State of MP LL.R.[2014]M.P.

any fit institution or fit person] but he shall not be so'released if
there appear reasonable grounds for believing that the release is
likely to bring him into association with any known criminal or
expose him to moral, physical or psychological danger or that his
release would defeat the ends of justice.

"o (2) When such person having been arrested is not released

on bail under sub-section (1) by the officer incharge of the

. police station, such officer shall cause him to be kept only in

an observation home in the prescribed ma:ner until he can be
_brought before a Board.

(3)  When such person is not released on bail under sub-
section (1) by the Board it shall, instead of committing him to
prison, make an-order sending him to an observation home or
a place of safety for such period during the pendency of the
inquiry regarding him as may be specified in the order.

16.  Onbare perusal of this provision, it is clear that the bail application of
ajuvenile can be entertained by the Board only when he is arrested or detained
or appears or is‘brought before the Board otherwise application cannot be
entertained. If the juvenile is arrested or detained or appears or is brought
before the Board then certainly bail application will be filed under Section 12
and the same be decided by the Board only but not by the High Court or
Court of Session as discussed above.

17.  Sofarasthe word “appears” has been used in Section 12 as mentioned
above is concerned, it has not been defined in the Act and for this purpose we
will have to see the provisions of Section 437 (1) of the Code of Criminal
Procedure, 1973. The word “appears™ has been inserted in the same way as
herein under Section 12 of the Act.

18. It would be profitable to quote here Section 437 of Cr.P.C. which
reads as under: ‘

437. When bail may be taken in case of non-ballable
offence.- ‘

(1) .When any person accused of or suspected of the
commission of any non-bailable offence is arrested or detained
without warrant by an officer in charge of a.police station or
appears or is brought before a Court other than the High Court

' .‘.‘!
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or Court of Session, he may be released on bail, but-
@ XX XX XX

(i)

e XX XX
(2) xx XX X
3) xx XX XX
4 x pd XX
(Sj XX pd XX
6 x=x. x X

(7 x XX XX

19.  From Section437, it appears that the words “arrest” and “detention”
are used to signify arrest and detention by a police officer.

20.  The expression “appears” and “is brought” are used to signify
appearance and arrest in obedience to a process of Court. The expression
“appears” occurring in this section does not mean appearance through pleader.
When a person appears in Court, his physical presence results in placing
himselfin custody of court for the purpose of releasing him on bail, therefore,
meaning of word “appears” used under Section 12 of the Act will be the same
as used in Section 437 of Cr.P.C.

21.  Theanticipatory bail can be granted in anticipation of arrest but such
proceedings are not inserted in the Act. The only provision for bail of Juvenile
is given under Section 12 of the Act which has been discussed as above.

22.  Inview of the aforesaid discussion, this Court is of the view that
application for grant of anticipatory bail preferred by the juvenile cannot be
entertained by the High Court or the Court of Session by applying the provision
contained under Section 6(2) of the Act. The powers conferred on the Board
can be used by High Court and the Court of Session only when proceedings
come before them in appeal, revision or otherwise except under Section 438
and 439 of Cr.P.C. Therefore, I respectfully disagree with the interpretation
made by the learned Single Judge of the Hon. Rajasthan High Court and Hon.

Chhattisgarh High Court.

23.  Accordingly, application for grant of anticipatory bail by the applicant is
hereby dismissed. However, the applicant is at liberty to appear before the
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competent authority and thereafter if he proves himself'to be juvenile and moves
an appropriate application for his release on bail under Section 12 of the Act then
the same be considered by the competent authority in accordance with law.

Application dismissed.
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MISCELLANEQUS CRIMINAL CASE
Before Mr. Justice B.D. Rathi
M.Cr.C. No. 1901/2013 (Gwalior) decided on 8 July, 2014

SHYAM BABU AGRAWAL & ors. ...Applicants
Vs. '
STATE OF M.P. & anr. ...Non-applicants

Criminal Procedure Code, 1973 (2 of 1974), Sections 1 73(2)(ii),
190 - Final Report - Notice to Complainant - Police filed Khatma report
after giving notice to complainant - Court upon objection filed by
complainant recorded statements of witnesses and took cognizance -
No fault with the order passed by trial Magistrate. (Paras 12 & 16)

VS UfHAT wieal, 1973 (1974 7 2), RIS 173(2)(ii). 190 — ST
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Cases referred :

(2006) 4 SCC 359, 1983 Madras Law Weekly (Criminal) 347, 1994
Cr.L.J. 833 (A.R.), AIR 1985 SC 1285. ' ' o

V.K. Saxena with Aditya Singh, for the applicants.
R.K. Awasthy, P.P. for the non-applicant No. 1.
Ankur Mody, for the non-applicant No. 2.

ORDER

B.D. Ratui, J. :- By invoking the extraordinary jurisdiction of this
Court, petitioners have preferred this petition under Section 482 of Code of -
Criminal Procedure, 1973 (in short 'the Code') calling in question the order
dated 04-03-2013 passed in Criminal Revision No.66/2013 by learned 10th
Additional Sessions Judge, Gwalior whereby the order dated 06-02-2013
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passed by IMFC, Gwalior in Criminal Case No0.5269/2011 was upheld. By
preferring this petition, petitioners have prayed that the orders passed by
learned Courts below be set aside, order of taking cognizance be set aside
and petitioners be discharged.

2. The factual matrix, in brief, giving rise to this petitionare that réspondent
No.2 Anand Agrawal alias Lallu had made a complaint to the police station
against the petitioners alleging that on 29-09-2010 petitioners have encircled
him and thereafter petitioner No.2 Brijesh has opened fire on him which has
resulted incausiag gun.shot injury at ieft thigh. Since police had not taken any
action therefore, a petition under Section 482 of the Code was filed by
respondent No.2 before this Court bearing M.Cr.C.N0.8032/2010 and vide
order dated 09-12-2010, Station House Officer, Police Station Morar was
directed to proceed with crime No.855/2010 lodged at Police Station, Morar
and conduct a fair and impartial investigation. When no action was taken by
police, contempt petition bearing No.83/2011 was moved against the police
authorities and vidé order dated 21-04-2011 it was directed by this Court
that final report in relation to investi gation in the aforesaid crime be pro duced
before the concerning Court withina period of two weeks. Thereafter, on
06-_06_'—20 11 final report was produced by the police station, Morar stating
that no offence is made out against the petitioners/accused personsin absence
of evidence. At the same time on 25-04-2011 one protest petition along with
list of witnesses under Section 190(1) of the Code was moved by respondent
No.2 seéking the relief that final report (Khatma) be disallowed, evidence of
the complainant/respondent No.2 be recorded and order for arresting the
accused petitioners be passed.

3..  Thereafter, on 19-97-2011 £:nal report {(Khatma) produced by police
was not accepted and cognizance has been taken on the basis of private
complaint so called protest petition against the petitioners for the offence under
Section 307/34 of IPC. The aforesaid order of taking cognizance against
petitioners was put to test by petitioners by preferring Criminal Revision
No.411/2011 before the Session Court which was allowed on 08-02-2012.
The order of taking cognizance was set aside and the case was remanded
back to the trial Court with a direction that entire evidence produced by the
complainant be taken on record and after taking into consideration the facts
mentioned in the final report produced by Police Station, Morar in crime
No.855/2010, appropriate order on merits be passed. In compliance of the
direction issued by revisional Court, statements of Saroj Devi, Radha Agrawal



2758 Shyam Babu Agrawal Vs.. State of M.P. LL.R.[2014]M.P.

and Dr. C.P. Suman were recorded and after taking into consideration the
evidence and the statements of witnesses recorded by the police under Section
161 of Cr.P.C. and the docurents submitted by police, order was passed on
06-02-2013. The complaint and police case was consolidated and criminal
case bearing No.5269/2011 was registered. :

4. Feeling aggrieved by the aforesaid order of Magistrate, petitioners
have again preferred Criminal Revision bearing N0.66/2013 but the same
was dismissed by learned 10th Additional Sessions J udge, Gwalior vide order
dated 04-03-2013 in confirmation of the order passed by Magistrate on
06-02-2013. Challenging the aforesaid revisional Court's order as well as the
order of Magistrate, present petition by invoking the inherent jurisdiction of
this Court has been preferred by the petitioners,

5. Learned senior counsel for the petitioners submitted that the final report

(Khatma) was produced by prosecution before Magistrate then that may be

accepted or cognizance may be taken and third option with the Magistrate
was to direct further investigation but by i gnoring the provisions of the Code,
statements of witnesses were recorded during the final report proceedings on
the basis of protest petition so called private complaint, by ignoring the
provisions of Sections 200, 202, 203 and 204 of the Code, It is further urged
that the revisional Court vide its order dated 08-02-2012 has directed the
Magistrate to record all evidence produced by the complainant and pass a
reasoned order but without following the direction issued by the revisional
Court, cognizance has been taken. F urther, it has been submitted that no
offence is made out and petitioners have been implicated by respondent No.2
with ulterior motive. There is civil dispute between the parties, in absence of
eye-witness of the incident and because respondent No.2 Anand Agrawal
alias Lallu got himselfadmitted in a private hospital and instead of giving notice
by the police with regard getting himself examined at Govemnment hospital, he

obtained the certificate from private hospital. In the opinion of Investigating -

Officer himself no case is made out against the petitioners, therefore, petition
be allowed and orders impugned passed by Courts below be set aside.

6. “Combating the submissions made by learned senior counsel for
petitioriers, respondent No.2's learned counsel Shri Ankur Mody submitted
that impugned orders are well merited and no interference is called for. Further
it has been submitted that since criminal revisional was dismissed by 10th
Additional Sessions Judge, Gwaliorno second revision in the shape of this

-
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petition under Section 482 of the Code is maintainable as it is amounting to

- second criminal revision which is impermissible in the eyes of law. From perusal

of order dated 04-03-2013 it is clear that'the order has been rightly passed
and it is in accordance with law. In support of his contention, reliance has
been placed on a decision of Delhi High Court in the case of Darshan Singh
Vs. State & Others and (2006) 4 SCC 359 Minu Kumari and Another Vs.
State of Bihar and others.

.. On giving anxious consideration to the facts and circumstances of the

case and the arguments tendered by learned counsel for the parties, following
core questions are arising in this case:

i- Whether the direction issued on 08-02-2012 in Criminal
Revision No0.411/2011 were properly followed by the
Magistrate ?

- Whether after filing of final report (Khatma), simultaneous
proceedings taken by Magistrate in private complaint/protest
petition are sustainable in the eyes of law ?

- i Whether the cogniz;.nce taken by the Magistrate and on
challenge affirmed by the revisional Court is liable to be set
aside ?

The questions framed above for being answered, will be

discussed in the following paras
’ %k
IN REGARD TO QUESTION NO.1

8. By virtue of directions issued on 08-02-2012 in Cr.R.No.411/2011,
trial Court was directed to take in view the entire evidence produced by the
complainant and after taking into consideration the facts mentioned in the final

report in regard to crime No.855/2010 registered at Police Station Morar -

case be decided afresh on merits.

9. In compliance of these directions, evidence of Smt. Saroj Devi (PW-
5), Smt. Radha Agrawal (PW-6) and Dr. Suman (PW-7) were recorded under

Section 202 of the Code. Thus, the evidence produced by the complainant .

was recorded by the trial Court and after taking into consideration the facts
and documents of final report, nnpugned order of taking cogmmnce was passed
on 06-02- 2013

f:?
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Th1s bemg SO questlon No. 1 is answered agamst the petltloners
- INREGARD TO QUESTIONNOQ.2 -

10. After investigation, final report will be produced under Section i73
sub-sectlon (2) (i) of the Code and according to Section 173 (2)(11) the police
officer shall communicate to the person, by whom the information relatlng to
commission of offence was first given. Reasomng behind it is that informant
should knowthe result and fate of the FIR lodged by him and in view of that
time to time it was held by the Court that on receipt of final report from the
police under Section 173 of the Code recommending dropping ‘of the
proceedmgs Magistrate has to first issue notice to the complainant before
passing the order. Though statute does not expressly required anotice to be
issued or hearmg to be given to the party adversely affected, in the eyes of
law it is just necessary that they should be heard by the Court before making
an order of dismissal of the complaint. This' view was expressed in
Chandrasekhara Pandian Vs. Muthukaruppa Thevar, 1983 Madras Law
Weekly (Criminal) 347. Similar view was expressed in the case of K. V'N.
Koteswara Rao Vs. P.V. Krishna Prasad, 1994 Cr.L.J. 833 (A.P) and AIR
1985 SC 1285 Bhagwan Singh Vs. Commissioner of Poltce

11.  In Bhagwan Singh(supra), the Apex Court has held as under:

" “There can, therefore, be no doubt that when, ot 4 consideration - *
of the report made bythe officer in charge of a police station
under sub-section 2(i) of Section 173, the Magistrate is not inclined
to take cognizance of the offence and issue process, informant
must be given an opportunity of being heard so that he can make
his submissiors to persuade the Magistrate to take cognizance of

"~ the offence and issue process. We are accordingly of the view ,
that in a case wheré the Magistrate to whom a report is forwarded

" under sub-section (2)(i) of Section 173 of the Code decides not
to take cognizance of the offence and to drop the proceeding or
takes the view that there is no sufficient ground for proceeding

- against some of the persons mentioned in the First Information

. Report, the Magistrate must give noti¢e to the informant and
provide him an opportunity to be heard at the tnne of consideration
of the report

12. In view of the aforesaid principle laid down by the Apex Court and on
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perusal of record, it is clear that in final report dated 06-06-2011 it was mentioned
by Station Housg Officer, Police Station Morar that after giving notice to the
complainant this final report along with diary is being submitted. Certainly, this
notice was in accordance with the provisions of Section 173 (2)(ii) of the Code
and thereafter, on receiving the notice from the Court or without notice from the
Court, objection under Section 190(1) of the Code (so called protest petition/
private complaint) has been submitted by respondent No.2. Opportunity of hearing
was provided to him by Magistrate and the evidence produced by the complainant
was recorded which is also in: compliance of the revisiona}l Court's order as
discussed above and then impugned order dated 06-02-2013 was passed which
is perfectly in accordance with law. In this way, the evidence recorded by the trial
Court was of three folds:

i- It was taken in compliance of the order of revisional Court.

fi- It was recorded since opportunity of hearing was to be
provided pursuant to the notice issued to him for accepting
final report. © ' ‘

jii- Evidence recorded under Sections 200 and 202 of the Code.

13.  This being so, the entire proceedings and steps taken by the Magistrate
fall within four corners of law and by no stretch of imagination it can be said
that the steps taken by the Magistrate was without jurisdiction. Accordingly;
this question is also answered against the petitioners.

IN REGARD TO QUESTION NO.3

14. On perusal of ordér dated 06-02-2013, the evidence recorded by
magistrate at the time of proceeding on final report, document and evidence
collected by the Investigating Officer, it is clear that prima facie offence under
Section 307/34 of IPC is made out against the petitioners, therefore, the order
of rejecting the final report was rightly passed by the Magistrate and
consequently, the revision was also rightly dismissed in confirmation of this
order. Thus, this question is also answered against the petitioners.

15.  Apart that, it is noteworthy to mention that this Court cannot ignore
the provisions givenunder Section 210 of the Code which reads as under:

“210. (1) When in a case instituted otherwise than on a police
report (hereinafter referred to as a complaint case), it is made
to appear to the Magistrate, during the course of the inquiry

A
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“or trial held by him, that an investigation by the police isin .
. progress in relation to the offence which is the subject- matter
of the inquiry or trial held by him, the Magistrate shall stay the
proceedings of such inquiry or trial and call for areportonthe .
matter from the police officer conducting the investigation. -

(2) Ifareport is made by the investigating police officer
‘under section 173 and on such report cognizance of any offence’
is taken by the Magistrate against any person who is an accused
in the complaint case, the Magistrate shall inquire into or try
together the complaint case and the case arising out of the
police report as if both the cases were instituted on a police
report. a

(3)  Ifthe police report does not relate to any accused in
the complaint case or if the Magistrate does not take cognizance
-of any offence on the police report, he shall proceed with the
inquiry or trial, which was stayed by him, in accordance with
the provisions of this Code.” ' :

16.  Onabare perusal of this provision, it is clear that if final report is
produced by the police after investigation and simultaneously if private
complaint is registered by the Magistrate for the same offence then as per the
provisions given under Section 210(2) of the Code the case arising out of
police report shall prevail and complaint case shall be merged into police
report. In the aforesaid premises, both the Courts below.have not erred in.
passing the impugned orders because final report filed by the investigating
officer was not dropped by Magistrate and on the basis of evidence recorded
by Magistrate on private coinplaint/ protest petition, complaint case was mei ged
in police report-and police case was registered after taking cognizance as

criminal case No.5269/2011. In this way also, the impugned orders passed

by the Courts below are well merited and no interference is called for. - -

17.  Resultantly, in view of the judgment passed in the case of Darshan Singh
(supra) and Minu Kumari (supra), this petition cannot be worth treated tobe a
petition under Section 482 of the Code but it is second revision which is not

maintainable. Accordingly, the petition stands dismissed. No order as to costs.. -

Copy of this order be sent to the Courts below.

Petition dismissed.

-
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