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Marriage Act, 1955, Sections 24 & 26 [Sona (Mrs ) Vs. Subhash] .
...2865

fufaer afsar wiear (1908 a'rs) gRT 11 — 3@ — i?-#gﬁanf
IR, 1955, grerg 24 7 26 (Wi (sfrd) fa. gwms) ...2865

Civil Procedure Code (5 of 1908), Order 20 Rule 11 — Payment
by Instalments — Executing Court on application of judgment debtors
fixed four monthly instalments of Rs, 50,000/- each and last instalment
of Rs. 40,000/~ — Order challenged by judgment debtor on the ground
of inability to pay instalment, so fixed by Executing Court —Held —In
absence of providing minimum factual foundation relating to inability
to satisfy the decretal amount, no erquiry needs to be ordered — No
fault can be found in the order of the court below who in its discretion
has fixed the instalments. [Rambeti Jain (Smt.) Vs. Smt. Meena Devi
Tomar] +..3020

Rifyer AfFar ear (1908 @7 5), AR 20 P77 11 — foealgrer
FrarT — Frenest <amarery 7 fiffa #00 § smdes . 50,000/ e
,ﬁmmﬁwﬁwﬁﬁﬂmaﬁmaﬁwmﬁv 40,000/ — — fosares
AT g1 39 ave FifEa @ 78 e & o v @ il sswa @
s W Piffa =t gR1 ey | A & o - affEiRa - Rea
@ ) Hgfte A AeEa § Gl S 92aeTE AER TN 5 S
3 awg ¥, S ARfiE vy @Y aaegear 5d — frad e @ R
¥ B <y 7 war o gear, R I Rdeffer § frwd fifaw s .
RERA S () . s fer 24 ahw) L3020

Civil Procedure Code (5 of 1908), Order 39 Rule 1 & 2 — Grant
of Injunction — Appellant has entered into an agreement with
respondent No.1 — Pursuant to the agreement they have also executed
two Bink Guarantees amounting to Rs. 96 lacs ~There was outstanding
of Rs. 184 lacs against the appellant which was not disputed —Appellant
kas also. offered a payment schedule to respondent No. 1-—'Bank
Guarantees are certainly less than the admitted amount — Héld — The
Bank Guarantee is an independent contract between thé Bank and
respondent No. 1 —Itis unconditional irrevocable one — The balance
of convenience is in fact in encashment of the Bank Guarantees —There
is no jurisdictional error nor the order suffers from any patent illegality
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—No interference is warranted — Bank is dirécted to éncash the Bank
‘Guarantees forthwith. [Singh Cold Storage Pvt. Ltd., Ujjain Vs. Parle
Biscuits Pvt. Ltd., Mumbai] ...3033

ﬂﬁamﬂﬂmﬁyﬂaaﬂs)ana‘wssﬁw1az IR YIAT
fE3ar wrr — sfiareff 3 el . 1 ¥ R e - oW P argEeor F
=l <. 96 W Bt W D) & o TR A frewfa @) — anfaef @
faeg %. 184 @r@ @1 F@Tm o, R Rafaa T fvar Tar — snfiarff 3
gl . 1 & a3 gl f gwifa @ 2 - $o TRikar Ak
7 ¥ W @ 4 79§ — afifeiRa — 99 TRA, I Al gt 5. 1
a’:‘iﬁ'ﬁaﬁwwwﬁmﬁ Tg R e sraRad ey @ — @ ¥ REm
&1 AR 9% IRl 91 ¥ 2 — afeiRar @ gfe 7 ok 7 & sy
fret youer srdaar @ TR @ — TwET @ sravged T8 — ¥F IRRE @t
Ffders A @ foy 95 5t FRRE far @ @1 sies w@ e . R,
oo 3. ua faRae w. fa., 4=) . ©...3033

. Constitution — Article 226 — Alternative Remedy — Despite
availability of alternative remedy the petition can be entertained It
“is a matter of policy/discretion and is not of a compulsion depends upon

the circumstances of each case — One such ingredient for entertaining
-the. petition is violation of principle of natural justice. [Shantimal
Bhandari Vs. State of M.P.] ...2841

UIAHdrT —~ sgePT 226 — FHfoyw Sy — Awfeus STER A

SUAHAT & 9I99[E, FIfasT Ten 9 9 wedl € — ag N/ Paefer

&T qar ® atY 5 fo7 qegar @1, 9% 9 ds uweer @ giierRe w ey
ghar 8 — WifuaeT o5 o @ iy e o @ uew 2, Sufifes =uw @
fagic &1 SedgT1 (Infora avsr fa A.9. USY) ...2841

Constitution — Article 226 — Exemption — Industrial Policy of the
State of M.P. — Capital Investment —State Level Committee vefused to grant
benefit of exemption to the petitioner under Notification No. 43 dated
06.06.1995 in respect of Capital investment made by the petitioner during thie
period from 01.04.1992 to 31.03.1994 despite conversion of its unit into an
exporting unit and there being nothing in the notification to fix such cut-off
date—Held —No dispute that the unit of the petitioner has been qualified by a
100% exporting unit within time framed, which has been permitted by the
notification, they are entitled to claim benefit of fixed Capital assets as prayed
for by the petitioner— Order of the State Appellate Forum is modified to the
extent that the petitioner shall be entitled to the benefit of exemption towards
fixed Capital assets to the tune of Rs. 232.41/- Iacs as claimed by them and to

¥
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that extent, the order of the State Appellate Forum stands modified. [Krishna
Qil Extraction Ltd. (M/s.) Vs. State Appellate Forum] (DB)...2848

WITHTT — I 226 — Yo — AL, o B Fleifiew Ay — goft
339 — A ERT 01.04.1992 W 31.03.1994 T 3 AR & <R f5d A
gsh Fidwr & wee F sftrepE 3. 43 R 06.06.1095 B ofaid e BT WA
ardl B YEH IR @ wog whT w9t T geR R Taf sae e o)
frafa so18 « aRafifa fosar mar ot stk sftrgEeT Y oo @fm Rl Priveg
T @ oY g5 T8 @ —~ afifEiRa = S faare 9 5 el @ g S
waE & #1000 wfww Pl 5918 g od@ ww @ ot @, Wit
T BT SR 2, 3 Fifdaa yoh wRawfaat @ @ o1 96 v @
foe g@ar 2, star f& ard gRT fRww fer T @ — oy adeh v @
AR B W Mo qw wRakfa fear w fs o PafRe o sRefa
@I JAR B, 23241/~ AF B B P @ BT THIR SN o1 I S BT
a1 f5ar Tt @ SR 59 i ae W adieh W @7 ardw yRaffa fsar
| (7O digd grEg e fa. (1) R Re sfiffie wiww)(DB)...2848

Constitiition — Article 226 — Petitioner is seeking direction to
the respondents to cut-short the Schedule of Panchayat Eléction so
that it can be completed within the shortest duration — He has directly
approached the court without making representation to the authority
competent to decide the same — Held — As the petitioner has directly
filed the petition without approaching the Competent Authority by
making a clear, plain and unambiguous demand — Petition dismissed.
[Ranchodlal Vs, State of M.P.] : (DB)...2840

VIAETT — J7ePT 226 — AN GARE FAE B GITERON B B
331 @ foag gceffror # fry amear @ Rt v 98 o9 9 ® wmaty
A 431 8 we ~ Saw @ fafrewd 2 wew witrerd ot ame R Ry
T8 Wi <IrrerE ar @ — affEiRe - 9 T S e -vitert @
wEr ¥, A v avifire wiw 52 fr e wrfaet uwga @ @ —
atfuer enfier | (krels @me fa. 7.y, =) (DB)...2840

Constitution — Article 226 — Transfer of Investigation to CBI —
Merely because of immense amount of public interest, public outery
and public demand, investigation cannot be transferred to CBIL
[Awadhesh Prasad Shukla Vs. State of M.P.] T (DB)...2884

\

Y OREIT — Jge8T 226 — N Aars B wra FoRa ¥ T — WA
Fufag f 950 afrs 39 o7 wiw R, o= amster o wrdwle a2,
w e WALARE. B AaRa T o7 wwd | @y gwe g . ag.
T5a) - (DB)...2884
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Constitution — Article 226 — VYAPAM Scam — Investigation
transferred by State Govt. to STF headed by ADGP —Merely because
STF is one of the wing of State Government, does not mean that it will
not carry out investigation independently and impartially or will act on
the instructions of the Higher Authorities — After analysis of material
produced, the STF is proceeding in right direction and without any bias
—However the option of monitoring investigation done by STF by the
Court is adopted — Petition disposed off. [Awadhesh Prasad Shukla
Vs. State of M.P.] : (DB)...2884

G — BT 226 — YA FHICTAT,— W4 B o4 WHR G
v Shd. Y sEmaar ¥ Ay, ot daRa fear i — A= gutay 6 .
AT, o0 WXER I W AT 8, guer af 7w wdf @ fF 3w wia 6l
weE o0 @ AT Frsig wu @ TE SN 47 9 nteRa @ srgeut W) e
Pt — T B TZ G BT IGAT B qwEE,  CHANE. W
Fremr & aifx AT #2918 @ Srfard) o ¥ @ ~ g A, gR @ Tl
' o W el # PR @ Ree Y aweaEr T8 - Jifaer #1 fier
fear T | (erEee wgIe e 7. AU ) (DB)...2884

Criminal Procedure Code, 1973 (2 of 1974), Sections 207 & 482 —
Supply of image copy of electronic documents pending trial - When the
prosecution itself has not relied on such articles or implements then mere
on the request or the whims of the applicant contrary to the provnsmns of
Section 173(5) and Section 207 of the Code, the prosecution agency could
not have been directed to supply the mirror copy, image copy or any such
type of documents, which is not the part of the charge sheet and its record
—No interference could be drawn in the matter by invoking the inherent
power of this court enumerated u/s 482 of Cr.P.C. — Petition dismissed.
[Guman Singh Vs. State of ML.E.] (DB)...3059

qvg gibar GiRTl, 1973 (1974 @7 2), G 207 7 482 — AR wfad
Ed gaTeife TR ¥ AW Uy B yer frm S — 9@ sl |
@ Saq axgal a1 e R fawar @ A @, 99 e @) arr 173(6)
q 9RT 207 @ Sudnl ® AWk ades @ WA Fhgw a1 9@ 1y, ufafde
gy, W TRy a1 ¥R 5 uoR T < o IRY 7H @ ewe Afee
71 fewr =) 2, 9 TAR R W @ R arfrElem g @ PR
foraT T 9PHar o — S99, I ORT 482 B oa 39 ~EEd B Aafifed
oif¥ T Sdeid AT AP § gy w9 fear W "war — Ffaer e |
(= Rig f 7y, wea) (DB)...3059

Criminal Procedure Code, 1973 (2 of 1974), Section 228 —See —Penal
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Code, 1860, Sections 304-B, 302/34 [Rani (Smt.) Vs. State of M.P] ...3055

T8 WfHgr qledr, 1973 (1974 P 2), €T 228 — & ~ gvE
aleal, 1860, SRTY 3047, 302,34 (XN (sNaed) fa. w9, w=a) ..:3055

Criminal Procedure Code, 1973 (2 of 1974), Sections 397, 401

— Entitlement on account of age — Age of respondent No. 3 is mentioned
as 16 years in the main application therefore Family Court is directed
to decide the issue of entitlement after giving fair opportunity to both
the parties regarding age of respondent No. 3. [Rayees Khan Vs. Smt.
Jahide Bi] ...3049

Tvs Ufrar wigar 1973 (1974 BT 2), SRTC 397, 401 — Y &
Fev7 FHen — & Aded 4 gt %, 3 9 ang 16 o Sfeafea @
iy ggx =g o R o @ 5 gyl 5. 3 @) ag @
g9 ¥ S uma @ g g o gaat 2% @ vrEw sead @
faarere &1 fafizags +¥) (&F9 =@ 4. sad sfeer €) +.3049

Criminal Procedure Code, 1973 (2 of 1974), Sections 397, 401 —
Expenses incurred towards treatment — Civilian of Bhopal city who are
affected from Gas Tragedy are getting appropriate medical facility and
compensation so if he is expending huge amount on his own treatment is
not justified — Family court has awarded a reasonable amount — Revision
dismissed. [Rayees Khan Vs. Smt. Jahide Bi] .:.3049

TUE Fidar afeal, . 1973 (1974 &7 2). GR1¢ 397, 401 — U B
ferg 957 153 79 w4 — whure ey & Rifafam= ot e )  gafae
gV 8, 9% wifua fufeehy gt six afes e <@ 2, o afy 98
WY 3 AR R e @ ud W wr 2, 9% Wit Tl - gea
W#gﬁﬁgwmmaﬁ% ga-\*’tﬂurwﬁm(vs‘ﬁwﬁ
it wrfasy ) ...3049

Criminal Procedure Code, 1973 (2 of 1974), Sections 397, 401 —
Grant of Interim maintenance w's 125, Cr.P.C. — Award from the date of
application — Order granting interim maintenance challenged on the
ground that respondent No.3 being major is not entitle for the same and it
should not have been awarded from the date of application — Applicant
being Bhopal Gas affected person incurred huge amount on his own
treatment— Held — Applicant divorced respondent No.1 and alse turned
out his children, neglected to maintain them and married with another
woman — Reply to application was filed after lapse of more than 10 months
—He adopted delaying tactics — Sufficient ground for awarding maintenance

A
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from the date of application. [Rayees Khan Vs. Smt. Jahide Bi] ...3049

FvS UIEAT Wi, 1973 (1974 @7 2), SINIY 397, 401 — T.U.G. Bt
GIT 125 & Faud FaRT avor-giner &7 UgIT — 3ndaT #1 afyr @ ars’
— AR MRUL-NEY YT $ B ARY B, 30 AR wx FAA Gd
fF geaeff %, 3 9o B9 @ 1A SIW BT THPAR A6 § AN AETT B
fifar 9 S§ e T8 foar s ARy o — FAEE Ward 19 gHIaT
ﬁﬁ#@mmﬁmﬁwmmaﬂaﬁg aifafeiRa
— amded % veweff w. 1 Tt g fr @ik 9@ gt B A} fera
frar, 598 TEE-mETT @) 9ver @ A Ay wfyer @ faEw e -
e BT waE 10 AE @ e @l o @9 @ g wegd fHar
T — 991 Ridd A giv e - a9 il 9 avo-uiyer aad
FE BT Wiw R (9 G 4 sl sree 4) ...3049

Crintinal Procedure Code, 1973 (2 of 1974), Sections 397/401 —
Rejection of application for returning original warehouse’s receipt —
Held - Original warehouse’s receipt seized in connection of the
impugned offence have been sent to authorized expert for its
examination — Report is still awaited — Discretion to return the same
lies only with such court which is not possible at this stage - However,
the applicant shall be at Iiberty to file application after receiving the
expert report, same shall be considered in accordance with law -
Revision dismissed. [Santosh Kumar Vs. C.B.L] (OB)...3047

- gUF FHIT TiEar, 1973 (1974 BT 2). €T 397 /401 — WA ETH B
o e @1 et g AR & afior frar s - affeiRa -
Mg s € 9IRE Wed B T AraieE B g7 R B 96
ey #g TR fAwvw o dw T — giRdes o sum @ - w9
T TIftd B &1 FAAEIER $9a Saa AT & ¢ W & 39 UHA
W §9q @ — foeg, fagivs vRAST 9 & & vrEE ardET 9wy
w9 & fav sdee Wad =T AR S o fafr sger fan 9 faar
SR — gET wRe | (WAt gAaR f W) (DB)...3047

Criminal Procedure Code, 1973 (2 of 1974), Section 482 —.
Inherent Power — Quashing of FIR and Criminal Proceedings —
Petitioner was not named in the FIR — Implicated as an accused on the -
basis of statements of other u/s 27 Evidence Act — Petition allowed to
the:extent that proceedings initiated against the applicant are quashed.
[Banwarl Singh Gurjar Vs. State of M P] ...3004
T gog ghear @RI 1973 (1974 WZ) -ETRT 482 — Fafifea afed —

N
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ve WA Raid gy wiftss srdard) afrafea oY o — yem ==
Rald & gt &1 9 T — wisw afvfraw S gRT 27 @ AT I B
FUA T AER R AFGTT D TU A onfaw o war — arfaet 3
a9 A} ¥ amdge @ favg aRY @1 T sdardl afrEfeal (@@Em
Rie 1d? 4. wu. wow) ...3064

Griha Nirman Mandal Adhinivam, M.P. (3 of 1972)(Substituted
by M.P. Act No. 4 of 2011 w.e.f. 04.01.2011), Sections 47, 50(b), Housing
Board Accounts Rules, M.P. 1991, Rule 5.4 and 5.7.4. — Addition of
extra expenditure fowards cost price — Unless it is established that an
extra expenditure has been incurred after the allotment of the site the
final pricing of the unit by authority is always vulnerable and if found
to be irrational and unreasonable is liable to be declared null and veid
— Board having failed to establish the expenditure added towards cost
price of the land after the date of allotment is not justified in adding
the same towards cost price of land. [Sudha Jain (Dr.) Vs. M.P. Housing
& Infrastructure Development] ...2806

TE [T g5 sferfaay, 7.9. (1972 &7 3)(04.01.2011 G gHrdt 4
g. Iy 2011 a1 #. 4 Frer wfovenfe), g 47, so(d), qE FAEir
wod d@Er 597 7.9. 1991, [T 5.4 T 5.7.4 — &T q6q &t v JfaRaa
=g ST T — 94 9% g eriia 9EY wiar {5 I @ anded ywEm
gfaRe =g Sw ganm 2, Wit ™1 s@1Y @1 Ifow o |da A9
g Ik afy 39 agfua @ aqfemysm umn wmar 2, 9% T AR aEd
gifya f5d o 3w 2 — awes Y iy @ gwmw q9f @ arw o @t
IR ST T G T 3 A dsd v @, =@ qf @ arra =
@ AR ST I S 8 8 1 (e o (§7) fa vl esfiT uus
TG TN Seauie) ...2806

Griha Nirman Mandal Adhiniyam, M.P. (3 of 1972) (Substituted
by M.P. Act No. 4 of 2011 w.e.f. 04.01.2011), Sections 47, 50(b), Housing
Board Accounts Rules, M.P. 1991, Rule 5.4 and 5.7.4. — Date for
determining the cost price — It is the date when after the scrutiny of
the applications received in pursuance of the tender when allotment is
finalized — Price prevailing on such date is applicable. [Sudha Jain (Dr.)
Vs. M.P. Housing & Infrastructure Development] «.2806

TE 390 e FAfFaT, A4, (1972 3T 3) (04.01.2011 & THIFT 79
FEHFIT 2011 &1 F 4 FRT gfavenfia), arre 47, so(dl) 7& frfo gsa
dar 97 7.9, 1991, (99 5.4 T 57.4 — T 4o @ AEiver a1 ffr — a8
7e fafdr 2, v fifier @ sparor F wTa sl @ wiisr @ yvEa snges
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.aﬁmwmﬁmw—wmaﬂﬁmmaﬁmmmél (gem s+
(1) fa. wdl. sefiT tvs TwRgTaR sRATHT) ...2806

Grila Nirman Mandal Adhiniyam, M.P. (3 of 1972)(Substituted
by M.P. Act No. 4 of 2011 w.e.f. 04.01.2011), Sections 47, 50(b), Housing
Board Accounts Rules, M.P. 1991, Rule 5.4 and 5.7.4. — Linking of cost
price with Collector’s guideline — Petitioners have purchased residential

.accommodations from M.P. Housing Infrastructure Board under self
financing scheme —Issue revolves round the pricing of these residential
accommodation —Petitioner have confined their challenge only to linking
of cost price ofland with Collector’s guidelines — Held — Unless established
that determination of market value is by the expert Committee constituted
under 2000 Guideline, Rules by following with the procedure laid down
therein the market value determined by the Collector will not be foolproof
determinant for pricing of the residential accommodation under the self-
financing scheme — These guidelines are for the purpose of determination
of stamp duty and keeps on changing every year. [Sudha Jain (Dr.} Vs.
M.P. Housing & Infrastructure Development] ...2806

7% [ 75 IEFIIE, 4. (1972 @7 3)(04.01.2011 & gHEt HW
HRTIT 2011 BT 7. 4 BT Qlaeeqifia), gy 47, s0(df) 77 3o 9ger ear
a7 7.4, 1991, 9% 5.4 T 5.7.4 — &FIT oI & Fowey & w37 & arr
wier arar — A | -l gt © il au. v el ek
Hed W AR W B9 Y — 39 aEarE e @) P ) Reee
B € — FEFPT 7 AU A, a9 paaek @ Ren-fde @ oy @
AN I @ o 58 o 9 difta vl @ - affeiRe - ow 99 B
g wuiita 98l frar wrar % o 5w &1 FEiRen 2000 fEem-fader frm @
sadfa wfoa fagivg wfafr g, so9 sRwiRea whisar o wem o fFar T
8, Fagex N Freffa aom 1w, -y e @ siofa smania e
B P 94 B B Ay GOUANT @ gaa 4 R e 98 g - 3E
feen-frder, wera gow @ Fafor @ ygiem 3g @ ot e af 9o <ed
F1 (gar o= (@) fA ). sefiT e swrgTR sRdr)  ...2806

Hindu Marriage Act (25 of 1955), Sections 24 & 26, Civil Procedure
Code (5 of 1908), Section 11 — Maintenance pendente-lite and expenses of
proceedings — Repeated applications u/s 24 and 26 of the Act have been
filed and have been dismissed thrice —None of the applications have been
heard finally and decided on merits — First application was dismissed by
treating the wife as ex-parte —Subsequent applications have been dismissed
as barred by principles of res-judicata — Held — Lis between the parties in

L J]
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the present case has never been heard finally and decided on merits at
any point of time — Therefore, the principles of res-judicata are not
attracted — Maintenance has to be paid every month and every month
cause of action is arising —Principal Judge, Family Court erred in law and
facts while rejecting the applications on technicalities — Impugned order
is set aside — Principal Judge is directed to decide the application on merits.
[Sona (Mrs.) Vs. Subhash] ...2865

3= 13978 AR (1955 BT 25), GIeTg 24 T 26, Ryfaer gl afear
(1908 #T 5) ST 11 — THROT <ifdd EQ wevr-qiyer ¥ wrRiad & wd —
afrfram o o9 24 9 26 T AT ARAER I B ARG fHar @ i
a9 AR wiRs fear w3 — 5l A s &1 sfter v 9 7 a9t g A
v 1 € Turetst ¥ wmafeffa fear @ — oo $t veea I g0 9o
AT WIS — TREEd] AEE B @ o figial gnn e JeeR
e fear ar — sfifefRa — adam yavor § vaert @ 9 ot 9% el
B W A Al SRm 7 ¥ g mw AR T & ekt w =grafffa f
— yafe = @ Riglo snefia 9df el — w9 9/ qe el
foar = 2 &Y TT WIE 9% PRV ST 8 Vel ¥ — UE e,
HeH Y 3 aHHfea ® JRE RAFR w1 F fafr siv a=ar #1
o @ @ — IEfe IRy sura — wae R, g e Bt
s B FYeRT TR ® o @ fag FRdE fear ) (@ (@)
fa. qum) ...2865

Housing Board Accounts Rules, M.P. 1991, Rule 5.4 and 5.7.4.
— See — Griha Nirman Mandal Adhiniyvam, M.P.,, 1972 (Substituted by
M.P. Act No. 4 of 2011 w.e.f. 04.01.2011)}, Sections 47, 50(b} [Sudha
Jain (Dr.) Vs. M.P. Housing & Infrastructure Development] ...2806

& i1 98 dar (799 7.9, 1991, 99 5.4 9 574 — TE —
7% Frafor a=er aftrfrga, 7.9, 1972 (04.01.2011 @ yardt #.y. sfefowy
2011 &7 &. 4 gIvT wfovenfia), arre’ 47, so(d}) (ga <i9 (S1.) fa. gudl
FRMNT YUe STRRE TR SR dUHT) . ...2806

Income Tax Act (43 of 1961), Section 220(6) — Petition against
order passed by Deputy Commissioner, Income Tax, refusing to invoke
powers u/s 220(6) of the Act rejecting the prayer of stay by observing
that since the appeal is pending before Appellate Authority, recovery
cannot be stayed — Held — Reason assigned for rejection of the prayer
cannot be said to be justified — On the other hand, it runs contrary to
the object and spirit of Section 220(6) of the Act —Power u/s 220(6) is
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required to be exercised only when assessee has presented an appeal
— Assessing Officer/Dy. Commissioner has misdirected itself in
rejecting the prayer —~Impugned order is quashed —~ Dy, Commissioner
is directed to reconsider the petitioner’s application and pass fresh
reasoned order after giving opportunity of hearing to the petitioner.
[Kanchanbag A Partnership Firm Vs. Union of India] (DB)...2837

TIPY ABTTT (1961 BT 43), ST 220(6) — SAFraa Y arT 220(6)
@ Fafa afeal &7 s@ds O ¥ ¥R X9 §Y SRR SURET g7 wikd
frar Tar amewr R o ot wefar #t aw wlEr oxd gy srRdeR fear
T 5 i adel mRe @ wim orfia Jfaw @, ayEl ot et el o
wadl,  faeg wfaer — afifufRa — wrefar @ srdigly 29 R @ o
& <A 7 o o1 wedar — g Ak, 98 AftfEm @ grr 220(6) @
SeEd AR I @ fawda e @ — e 220(6) @ diwda wfve &1 wAhT
@ac a9 N 2 w9 FreffRd T anfra wga & &) - Pufor afer)/saeE
A 7] aRAlHR e wWd @ fevafia fear @ — aneifta ey sty
—mﬁaﬁﬁ%ﬁmﬁmwﬁﬁma%mﬁwgﬁﬁiwaﬁaﬁ?nﬁh
B GAAIE BT JAW N B ILAE TAT GHRY AR WG B | (GIE0T ¢
TERRT B R g ave gRe) (DB)...2837

Industrial Employment (Standing Orders) Act, M.P. (26 of 1961),
Clauses 2(i)(vi) - Petitioner was classified as permanent time keeper w.c.f.
13.10.2006 pursuant to award passed by Labour Court — Subsequently by
order dated 18.07.2013, he was regularized as Mason — Petitioner seeks
modification of order dated 18.07.2013 to the effect that he be regularized
as Time Keeper w.e.f, 13.10.2006 from the date of the award passed by
Labour Court — Held — Though the petitioner was granted the benefit of
permanent classification w.e.f. 13,10.2006, but he fails to establish that there
were clear vacancies of a Time Keeper on 13.10.2006 —~ Same would only
entitle him for difference of wages of daily wage workerand the Time Keeper,
however the same will not make him the member of service in the cadre of
Time Keeper — Order dated 18.07.2013 cannot be found faulted ~ No
interference is caused. [Ram Kalesh Singh Vs. State of M.P.] ~..2801

. lefE Rl (et anke) affem, 4 (1961 @7 26) @S
2A)(vi) — ardt B 2\ A FRT URG R T amdwr @ argERor §
13.10.2006 ¥ THE ¥U ¥ ¥ TEW W @ vu ¥ wffea fmn war —
deuzErg ATeY . 18.07.2013 gRT 99 vl 3 vu ¥ fafa fear mr
— arft A f&. 18.07.2013 §F 39 UBR & uRddT Amar 2 ¥ 5w =1y
gRT A1 IR 63 @ @7 faifdr, 13.10.2006 § vard $0 9 S9 oW HWwW



INDEX 13

@ %9 ¥ Fraf fsr o — affaafRa — gefy arEh 3t 13.10.2006 @ ward
?U A wAF TfERT ST @ w=T fear o, freg 9w 3w it o
Sahd Y&l o 13.10.2008 B! TET B A7 we R off - ww A ww
oaa <% da FE iR e AW B daT @ Faw T wHIR BNW,
AT 997 ¥ 9% o AW F v § Va1 &7 gow T8 h7 — Ay
f& 18.07.2013 # Ffe 7Y U o WP — TWAT T FRT T | (@ FAT
e 4. 9. ) ...2801

Land Revenue Code, M.P. (20 of 1959), Section 50 — Interlocutory
Application — Locus standi of respondent No. 1 to file appeal was challenged
by petitioner by filing application before appellate authority — Appellate
authority instead of deciding application directed that the same shall be
heard at the time of final hearing —Petitioner filed revision before Board of
Revenue seeking direction to appellate authority to decide application —
Board of Revenuein its turn decided the revision on merits —Held — Board
of Revenue did not have authority to ignore the jurisdiction of appellate
Courtto decide on merits —Board of Revenue ought to have decided objection
regarding locus standi only — Order of Board of Revenue set aside — As
petitioner does not want to prosecute his revision before Board of Revenue,
appellate authority directed to decide objection of locus standi first—Petition
allowed. [Chhotelal Gupta Vs. Smt. Seema Agrawal] ...2782

T oG GIRdT, TH. (1959 BT 20), g7 50 — Faddl JrdgT — A=
BT el Tt & wHer e | des, T w. 1 g s wd
& B oy g 99 @ afteR @ gEd § 1E — afid miter ¥ amde
@1 fafreay o<1t 7oe FRfm frar f5 <9 ofm goas @ w g
ST — W 3 ST & fifeag w1 @ fae ol witer w1 few
Ared g IO Wed @ HAH YIS UNgd (HAr — U9 e 3w i
q gy s et w® Al feur — afifaiRe — wea Wsa @t
oyl R fftfa w31 3 fag anfrell wifterd) ot afreRar ot st o
BT WIReOR TEl — oA Hed & Bad GH W1 @ ARPGR P way F ey
@l fAlfa o ey o7 — woRa ded B AR suRd — Ff% A awR
YTAETT BT AR O Asd & "HE T 9IEdl, Y4 WK @ aReR @
ued faftfa oet o fow anfiel mifterd @) FRRa e mar — aifae SR
(ereara o . sl < arrara) ...2782

Mines and Minerals (Development and Regulation) Act (67 of
1957), Section 9 — Royalty — Assessment — Notional Conversion Factor —
There is no express provision regarding notional conversion factor to be
applied during assessment — Assessment of Royalty amount must be
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commensurate with minerals removed or consumed by lessee — Itis open
to the Assessing Officer to reject the claim of the assessee and instead
apply a just and reasonable notional conversion factor - Notional
conversion factor that for manufacture of 1 tonne of cement 1.6 tonnes of
limestone is consumed, has been fixed by impugned circulars — All cement
companies have been directed to ensure installation of weighbridge as
per specification for ascertaining correct quantity of removed limestone —
If licensee has any objection for applying notional factor, can cause to
weight the removed limestone for the purpose of computing Royalty —
Conversion fact cannot be termed as unrealistic and arbitrary —As lease
has been granted by State Government and returns are to be filed before
State Govt. therefore, there is no impediment for State Government to
issue administrative instructions — Instruction contained in circular that
“Whichever is higher” to invoke notional conversion factor is quashed —
Matter remitted back to the Assessing authority to re-examine the issue
afresh from the stage of filing of returns — Petition disposed off. [Grasim
Industries Ltd., Neemuch Vs. State of M.P.] (DB)...2959

@17 aliv @for (fdera siv w7 afffaaa (1957 &7 67), G9RT 9 —
wree] — [T — Preufae eWavy UF — PIeAS SUaRYl [OE &)
frgfr @ dhm o, f5d o @ deég F @i aiftorag suse TE — el
& X &1 FEivor teemre gRT o ™ a1 sunir 5 T wfet @ 9
AU g TRy — fefor afterd), Fuffd) @ 3’ o srder =1 9w
? 3R U9 9 < sk gReges SeIe SUTGRY OrE A B
EAT & — HIeUHd DU TORF 15 1 T Wi & Sares 3 1.6 o 0
TR S Bhar 2, &1 ARy uRest g fAf¥Ea fear @ - ser ™
AT TRl @ Wl Al ghifta e @ iy ffffeaigur die sier
-Hvenfua far wimr giftea o7 9 e o dhie sfml of g @ &
— A& srgefaurs! o s e e an] $W @ ) 91 way 2, 98
e &) HIOHT & AW g gei T T GeeRl &1 dia $ear gaar &
— BRI o Bt IANGfa® TF HHAT T8 BT W qwar — ot 5 wow
WER R 9T U9 Fa1 11 2 3R Red 31 w=0 ReR @ wia wega
FT 2 sufey, TUEfE oRT 9 B B g Uy WeR @ i 9
T — BIINE FUMRE [OF o1 Iadd a1 & fod uRuz § amfde sy
f& <t #f S B afrERa - FaRo o =t Red gwa v@ @
T ° B R A fares a1 g whenr s g aeer i — @i
@1 Frery foar @) (R s fa., <ivma fa ww. 1) (DB)...2959

Mines and Minerals (Development and Regulation) Act (67 of
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1957), Section 11(5) — Mining Lease — Natural Justice — Petitioner was
aware of changed date which was duly communicated by authority —
Petitioner did not appear inspite of intimation — No violation of principles
of natural justice —- Further matter not argued on merits before High Court
— As petitioner did not appear before authority therefore, non-supply of
comments of Central Government do not affect the merits of the case —
Petition dismissed. [Ideal Minerals (M/s.) Vs. State of MLP.] ..2766

&7 v afya (e siv R3faaws) afafay (1957 »1 67), arer
11(5) — @77 Ueer — Fufs g — ardl agelt i RAfd @ s e
R witreTd R O @ ¥7 |/ aqfia fear = o — AT 9aeE
ardht wufkers & gam — Al < @ fRigial &1 IedwT W - U
afaRed v=a WEE 3 wag Ureiel W) Amd § a@ el fear v -
HfF s @ wna o safem TE g, wwfay $ WO R
frof) garg 7€) fFd o ¥ TERY @ uEiyl W g € usar —
Fifter TR | (@msfeaa ffRew (@.) fa. 7.y, I=7) ...2766

Motor Vehicles Act (59 of 1988), Section 166 — Claim Petition
— Entitlement —Delay of 266 days in filing F.L.R. after alleged accident
— Number of vehicle not given to the police —- Named insured vehicle
not proved to be involved in that accident — Insurer not liable for giving
any compensation — Direction for paying back the claim amount to the
insurer alongwith interest 6% from the date of this judgment. [National
Insurace Co. Ltd. Vs. Santosh] ...3023

Zev IrT FTIT (1988 @7 59), GINT 166 — TIGT FABT — §BGI] —
AfrfEa geeT & yram gert Y RO uwga a1 ¥ 286 At & faww
— AT & TR R B T far war - fva Aifve aew ww g §
miter BT wha 98 — dareat i3 TR 3 & fav i 1] -
dredt 3 39 Fofa # A 9 6 Tiwa =9 © WY JMET S 999 3I-T
o &1 PR (Feee swNw . fa 3 ga) ...3023

Panchayat (Powers and Functions of Chief Executive Officer),
M.P. Rules, 1995 - Change of Service Condition — Transfer of petitioner
to Rajiv Gandhi Watershed Mission cannot be said to be on equivalent
post — Petitioner’s service conditions are changed — He is deprived to
perform statutory duties attached to his post. [Pratap Singh Mandeliya
Vs. State of M.P.] 2792

TR (e FTAuae AfE #t afewar siv ar¥), 79 (97,
1995 — War wd ¥ Feerg — o e afewis Prem F AR @
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RIFIT U458 U5 R fHar i € o81 o woar — arh &) gar oS
Tl T & — IR I Uw W G B sdwl @7 uraT we @ IR
far ) (wam Rig @2 A 79, =) «.2792

Panchayat (Powers and Functions of Chief Executive Officer),
M.P. Rules, 1995 — Transfer — Malicious in Nature — Entire action of
transfer is based on bald complaint of Ex. M.L.A. — Cannot be said to
be in administrative exigeney or in public interest - Since petitioner
was shunted before he could resume charge on irrelevant consideration
~ Transfer order is malicious in nature. [Pratap Singh Mandeliya Vs.
State of M.P.] 2792

T (TS PrdvieTE Sferd wt ufwar giv arf), 99,
1995 — VATTIGYT — [E9Y7 oy 77 — WAiaRy # wyul srdard
=Laq\a‘ﬁam$aﬁmﬁwﬁmawmmﬁa—umgﬁmm
Aol ¥ T FE o gwar — g% aETT 9@ W AR 7 WS T
YEHR TEU T WEH ¥ Ugd € AW WA — wereraRer andy fagwgef
WYy &1 2| (waw Riz 9:2fdmr B 7y, o) ...2792

Panchayat (Powers and Functions of Chief Executive Officer),
M.P. Rules, 1995 — Withdrawal of Monitoring, Drawing and Disbursing
powers — Held — Once interim order is passed staying the transfer
order, it was not proper for the respondent to take away monitoring,
drawing and disbursing powers from the petitioner — Attempt is made
to nullify the interim order liable to be deprecated. [Pratap Singh
- Mandeliya Vs. State of M.P.] : .. 2792

TG (P s UaE Jfaret  wivaar siv ard), 79 A
1995 — JFHIV, TEver JIv Wiavwr BV wfFmar arew & wirar —
FAFEIRT — @ TR ey Sy e w7 salk Ay Qg
5 ot wR, yereff B arh @ s, ameeor ity wfRaReT @ Wl
I A1 Sfaa 7l o — saRw adw smd v ®T wary fET w4
fr<fiw 21 (@aw R @ A 7. o) 2792

Panchayat Service (Discipline and Appeal) Rules, M.P. 1 999,
Rule 4(1) — Suspension of Panchayat Secretary by Collector —
Challenged on the ground that C.E.Q, is the disciplinary/appointing
authority and C.E.O. cannot be treated as sub-ordinate to Collector —
Held - C.E.O. must be treated as sub-ordinate to Collector as he is in
lower rank/position and class in comparison to the Collector — Collector
is competent to place the petitioner under suspension — Impugned
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orders are appealable — Petitions are dismissed. [Dashrath Singh Vs.
- State of ML.P.] ...2789

) Fargg @ar (FgeraT i gfie) P g 1999, T 4(1) —
Fa7ey 1T T Gfa #T aET — T8 IR R gArd < g e g
FTRe aber, st /frfa ke @ dur 1 srfas
aftrerd B Togex @ s TE A W1 wear — ARRETRT — =
PR AT B Fadey @ e qET 9T ARy F@ife FATe
aﬂq,am#‘agﬁaﬁuz/:ﬂ?ﬁm‘hﬁvﬁﬁwﬁ—wﬁhaﬁﬁﬁfﬂﬁ
@ @ Bw sawex wam 2 — ety ofidlw § - Ao
wfie | (Fere fe fa. 9.9, veA) ...2789

Penal Code (45 of 1860), Sections 304-B, 302/34 & Criminal
Procedure Code, 1973 (2 of 1974), Section 228 — Framing of Charges —
Murder — No evidence which may go to show that either the applicants
caused any injury upon the deceased or caused the same with an intention
to cause her death or even with knowledge that the injury would resultin
death — Nothing on record to show that death was culpable homicide in
nature — Applicants cannot be said to be responsible for causing any injury
leading to death of deceased — Hence, charge u/s 302 or 302/34 are set
aside. [Rani (Smt.) Vs. State of ML.E.] ...3055

qve izar (1860 T 45), EIIY 3041, 302/34 T T75 gfFar
TIRar 1973 (1974 T 2). &I 228 — ey faefya &4 orr — &l —
¥ wrew 7@ St a8 <wl wwar g £ A7 A ARTHA T AP B B
Ae TIRa B a1 Sud g HIRG XY B A A S B wRA fEa
mwmﬁaggﬁﬁ%wﬁeﬁq&;mﬁﬂawﬁ—uﬁm#ﬁm
stﬁlﬁaqu;aﬂ'ﬁﬁiﬁq.mﬁ%mmma$waﬁaﬁ—qﬁaﬂ
aﬁqqaﬂmaqﬁmaﬁﬁﬂﬂﬁaaﬁmﬁaaﬂﬁa%ﬁmmwm
B weawardt T BT O WHAT — I O 302 AT 302/34 H AT
sy s | (el (shefl) 3. w9, w=3) ...3055

Service Law — Out of turn promotion — Denial of out of turn
promotion to petitioner, who is Vikram Awardee and has also won several
Gold and Silver medals in the National and International Championship
in power lifting, although respondents have considered and promoted the
similarly situated persons — Held — Cause of action for consideration of
promotion accrued in 2004 and 2005 — Petitioner was considered in the
year 2007 — GOP came in force in the year 2007 does not apply — The
case of the petitioner was not properly considered for grant of out of turn
promotion — Petitioner was entitled to be considered for promotion to the
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post of Company Commander — Since petitioner is already promoted to
the post of Company Commander, she will get only the benefit of seniority,
if found fit by D.P.C.— Matter remitted back to the respondent to consider
the claim of the petitioner within a period of 3 months. [Neelima Saraf
(Ku.) Vs. State of M.P.] ...2763

Wﬁ@—ﬁwwqﬁwﬁf—mﬁﬁﬁwmﬁwa%aﬁw
R iy vd derfslin artctes aRaifey § o€ w@f sk w e
# ot € Bt R T R aeier @ . Tml e vy @ Rerg
Tl Bt yeeRffrer % far § fRRr ol weiea R @ - sy —
qﬁﬂ%mﬁm%&mﬁégmwzomazoosﬁmwgaﬁ—uﬁﬁ
aﬁ*q'sfzumr#ﬁirﬂﬁﬁ-mw—ﬁﬁ.aﬁ.d’t\—rl’ra'cfzomﬁwﬁ’rgan,aﬁg
T Far ~ R I TR e R W Ay, AR @ ger T Sfid vy
ﬁﬁmﬁmw—wmma%wwmﬁr%gﬁawfﬁ
I BT §HEAR AT — S I B Twd @ PO Fwisy @ U U¥ gEierq R
T R, O Bad IR F1 orw frer, afy QUi gRr aba arar e 2
— A ST T 3 1S Y ol @ AR RaR F Rt W 3 weweff B
R (AT wow (@) f. 1. o) ...2763

Zila Sahkari Kendriya Bank Karmchari Seva Niyojan Nibandhan
Tatha Unki Karya Sthiti Nipam, M.P. 1982, Rule 72(1) — Compulsory
Retirement — Petitioner compulsorily retired on the basis of certain
allegations which amounts to misconduct — Overall service record of the
petitioner was not adjudged — Since the order is passed without providing
any opportunity principle of natural justice are violated — It is passed to
avoid disciplinary proceedings which is impermissible — Same is set aside,
[Shantimal Bhandari Vs. State of M.P.] ' ...2841

foren weardt B 3% wAAd dar FataT RagT gor o)
a1 Rerfer s, 7y, 1982, am 72(1) — sfyard dafgha — ard @t
FTIR B e ¥ a1 I sRwr oiw B aER R AT vy @
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o mr — 4 i s@uv gam 6y famr emew wiRe fwar T 2,
Faife =g & Riata o1 Sedod gan 2 ~ aquafie sfaEr @ u
@ foe o nRa fem wn, W srRw @ - 9w9 B amra fear T
(enfame wverdt fa. A9, 7o) ...2841
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IMPORTANT ACTS, AMENDMENTS, CIRCULARS,
NOTIFICATIONS AND STANDING ORDERS.

MADHYA PRADESHACT

NO. 14 OF 2014
THE MADHYA PRADESH EXCISE (AMENDMENT) ACT, 2014

[Received the assent of the Governor on the 12" August, 2014; assent
first published in the “Madhya Pradesh Gazette (Extra-ordinary)”, dated
the 22 August, 2014, page no. 744]

An Act further to amend the Madhya Pradesh Excise Act, 1915.

Be it enacted by the Madhya Pradesh Legislature in the sixty-fifth
year of the Republic of India as follows:—

1. Short title and commencement.— (1) This Act may be called the
Madhya Pradesh Excise (Amendment) Act, 2014.

(2) It shall come into force on the date of its publication in the official
Gazette.

2. Amendment of Section 48. — In Section 48 of the Madhya
Pradesh Excise Act, 1915 (Il of 1915) (hereinafter referred to as the Principal
Act), in sub-section (1), in clause (a), for the word and figure “Section 377,
the words and figures “Section 34 for contravention of any condition of a
licence, permit or pass granted under this Act, Section 37” shall be substituted.

3. Amendment of Section 54. —In Section 54 of the Principal Act,
for the word “after recording the grounds of his belief”, the words “after
recording the grounds of his belief and subject to such condition as may be
prescribed” shall be substituted.

4, Amendment of Section 61. — In Section 61 of the Principal Act,
in sub-section (1), in clause (a), for the word and figure “Section 377, the
words and figures “Section 34 for the contravention of any condition of a
licence, permit or pass granted under this Act, Section 37” shall be substituted.
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MADHYA PRADESHACT

NO. 16 OF 2014
THE MADHYAPRADESH CIVIL COURTS (AMENDMENT)ACT, 2014

[Received the assent of the Governor on the 3™ Septembe}; 2014, assent
first published in the “Madhya Pradesh Gazette (Extra-ordinary)”, dated
the 4" September, 2014, page no. 812]

An Act further to amend the Madhya Pradesh Civil Courts Act, 1958.

Be it enacted by the Madhya Pradesh Legislature in the sixty-fifth
year of the Republic of India as follows:—

1. Short title and commencement.— (1) This Act may be called the
Madhya Pradesh Civil Courts (Amendment) Act, 2014,

(2) It shall come into force on the date of its publication in the official
Gazette.

2. Amendment of section 6.— In section 6 of the Madhya Pradesh
Civil Courts Act, 1958 (No. 19 of 1958), in sub-section 1),~

(1) in clause (a), for the word and figures “Rupees
2,50,000”, the word and figures “Rupees 5,00,000” shall
be substituted;

{ii) in clause (b), for the word and figures “Rupees
10,00,000”, the word and figures “Rupees 1,00,00,000”
shall be substituted;

MADHYA PRADESHACT
NO.17 OF 2014

THE MADHYA PRADESH MADHYASTHAM ADHIKARAN
(SANSHODHAN) ADHINIYAM, 2014.

[Received the assent of the Governor on the 3rd September, 2014
assent first published in the “Madhya Pradesh Gazette (Extra-
ordinary)”,dated the 4th September, 2014, page no. 814 (1).]

AnAct further to amend the Madhya Pradesh Madhyastham Adhikaran
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Adhiniyam, 1983.

Be it enacted by the Madhya Pradesh Legislature-in the sixty-fifth
year of the Republic of India as follows :—

1. Short title.— This Act may be called the Madhya Pradesh
Madhyastham Adhikaran (Sanshodhan) Adhiniyam, 2014.

2. Amendment of Section 2.— In Section 2 of the Madhya Pradesh
. Madhyastham Adhikaran Adhiniyam, 1983 (No. 29 of 1983) (hereinafter
referred to as the principal Act)in sub-section (1),

@) for clause (a), the following clause shall be substituted,
namely :-

“(a) “Arbitration Act” means the Arbitration Act, 1940
(No. 10 of 1940) (repealed Act) or the Arbitration
and Conciliation Act, 1996 (No. 26 of 1996), which-
ever is applicable;”;

(i) for clause (g), the following clause shall be substituted,
namely :-

“(g) “publicundertaking” means a Government Company
within the meaning of clause (45) of Section 2 of the
Companies Act, 2013 (No. 18 0f 2013) and includes
a corporation or other statuory body by whatever
name called in each case, wholly or substantially
owned or controlled by the State Government.

Explanation.— For the purposes of this Act, societies and
authorities controlled by the State Government shall
be deemed to have been included in the term “Cor

9,9
M

poration

3. Amendment of Section 8.—In Section 8 of the principal Act, for
sub-section (5), the following sub-section shall be subsituted, namely :-

“(5) The opposite party on or before the date specified in
the notice for appearance, may file a reply in writing signed and verified by
the opposite party or its authorized agent, along with an affidavit verifying the
averments made in the reply. The reply shall be accompanied by such docu-
ment or other evidence, which the opposite party wants to rely upon.”.
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MADHYA PRADESHACT
NO. 18 OF 2014

THE CODE OF CRIMINAL PROCEDURE (MADHYA PRADESI—I
AMENDMENT) ACT, 2013.

{Received the assent of the President on the 23" September, 2014 assent
first published in the “Madhya Pradesh Gazette (Extra-ordinary)”, dated
the I October, 2014, page nos. 936 (1), 936 (2)]

An Act further to amend the Code of Criminal Procedure, 1973 in its
application to the State of Madhya Pradesh.

Be it enacted by the Madhya Pradesh Legislature in the sixty-fourth
year of the Republic of India as follows :—

1. Short title and Commencement.— (1) This Act may be called the
Code of Criminal Procedure (Madhya Pradesh Amendment) Act, 2013.

(2) It shall come into, force on the date of its publication in the official.
Gazette.

2. Amendment of Central Act No. 2 of 1974 in its application to
the State of Madhya Pradesh.— The Code of Criminal Procedure, 1973
(No. 2 of 1974) (hereinafter referred to as the principal Act), shall in its
application to the State of Madhya Pradesh be amended in the manner
hereinafter provided.

3. Substitution of Section 25A.— For Section 25A of the principal
Act, the following Section shall be substituted, namely:—

“25A. Directorate of Prosecution.— (1) The State
(Govermnment may establish a Directorate of Prosecution
consisting of a Director of Prosecution and as many
Additional Directors of Prosecution, Joint Directors
of Prosecution, Deputy Directors of Prosecution and
Assistant Directors of Prosecution and such other posts
as it thinks fit.

(2)  The post of Director of Procecution, Additional
) Directors of Prosecution, Joint Directors of
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(6)

(7)
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Prosecution, Deputy Directors of Prosecution and
Assistant Directors of Prosecution and other post shall
be filled in accordance with the Madhya Pradesh
Public Prosecution (Gazetted) Service Recruitment
Rules, 1991, as amended from time to time.

The head of the Directorate of Prosecution shall be
the Director of Prosecution, who shall function under
the administrative control of the head of the Home
Department in the State.

Every Additional Director of Prosecution, Joint
Director of Prosecution, Deputy Director of
Prosecution and Assistant Director of Prosecution and
other posts specified in sub-section (2) shall be
subordinate to the Director of Prosecution.

Every Public Prosecutor and Additional Public
Prosecutor appointed under the Madhya Pradesh
Public Prosecution (Gazetted) Service Recruitment
rules, 1991, shall be subordinate to the Director of
Prosecution and every Public Prosecutor and
Additional Public Prosecutor appointed under sub-
section (1) of Section 24 and every Special Public
Prosecutor appointed under sub-section (8) of Section
24 to conduct cases in the High Court shall be
subordinate to the Advocate General.

Every Public Prosecuter and Additional Public
Prosecutor appointed under sub-section (3) of Section
24 and every Special Public Prosecutor appointed
under sub-section (8) of Section 24 to conduct cases
in District Courts shall be subordinate to the District
magistrate.

The powers and functions of the Director of
Prosecution shall be such as the State Government may,
by notification, specify.”.
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AMENDMENTS IN THE MADHYA PRADESH FAMILY COURTS
RULES, 2002

[Notlf cation published in Madhya Pradesh Gazette (Extra-ordinary) dated
4" October, 2014, page no. 943 ]

F.No. 1 7(E)-95-2002-XXI—B (One).— In exercise of the power
conferred by Section 23 of the Family Courts Act, 1984 (No. 66 of 1984),
the State Government, in consultation with the High Court of Madhya Pradesh,
hereby, makes the following amendment in the Madhya Pradesh Family Courts
Rules, 2002, namely:—

AMENDMENTS
In the said rules, inrule 9, in sub-rule (2),—

(1} for the words, figure and brackets “Rs.150/- (Rupees One
Hundred Fifty)”, the words figure and brackets “Rs.180/
- (Rupees One Hundred Eighty)”, shall be substituted:;

(i) for the words, figure and brackets “Rs.600/- (Rupees Six
Hundred)”, the words figure and brackets “Rs.720/-
(Rupees Seven Hundred Twenty)”, shall be substituted;




LL.R.[2014]M.P. Neelima Saraf (Ku.) Vs. State of M.P. 2763

LL.R. [2014] M.P., 2763
WRIT PETITION
Before Mr. Justice K.K. Trivedi
W.P. No. 17/2009 (Jabalpur) decided on 30 July, 2013

NEELIMA SARAF (KU.) : ...Petitioner
Vs.
STATE OF M.P. & ors. ' ...Respondents

Service Law - Out of turn promotion - Denial of out of turn
promotion to petitioner, who is Vikram Awardee and has also won
several Gold and Silver medals in the National and International
Championship in power lifting, although respondents have considered
and promoted the similarly situated persons - Held - Cause of action
for consideration of promotion accrued in 2004 and 2005 - Petitioner
was considered in the year 2007 - GOP came in force in the year 2007
does not apply - The case of the petitioner was not properly considered
for grant of out of turn promotion - Petitioner was entitled to be
considered for promotion to the post of Company Commander - Since
petitioner is already promoted to the post of Company Commander,
she will get only the benefit of seniority, if found fit by D.P.C. - Matter
remitted back to the respondent to consider the claim of the petitioner
within a period of 3 months. (Paras 5 & 6)
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Anoop Nair, for the petitioner.
Rahul Jain, G.A. for the respondents/State.
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ORDER

K.K. Trivepr, J. :- The petitioner who was at the relevarit time working
on the post of Platoon Commander in Special Armed Forces of State of MLP. has
approached this Court by way of filing this writ petition under Article 226 of the .
Constitution of India, seeking to challenge the order dated 21/03/2007 and
04/04/2008 whereby it was communicated to the petitioner that after due
consideration, the claim of the petitioner for grant of out of turn promotion has
been rejected. It is contended by the petitioner that she is a sports person having
been awarded Vikram Award in the year 2001 and has won sevéral medals in the
National and International Championship in Power Lifting. As per the provisions
made under the M.P. Special Armed Forces Rules, 1973 (hereinafier referred to
as ‘Rules’) the petitioner was required to be granted out of turn promotion. Sucha
request was made which was duly forwarded by the Commandant of Battalion
where the petitioner was working but the said request has been rejected by the
respondents by the impugned communication, therefore, this writ petition is required
to be filed. It is contended by the petitioner that taking part in the National and
International Championship of sports, confers a right on the petitioner to claim,
consideration for grant of out of tum promotion which could not have been denied
in the manner the same has been. This being so, it is contended that the orders
impugned are bad in law.

2. The return has been filed by the respondents contending interalia that
the provisions are made in Rule 56 of the Rules pursuance to which the claims
are to be considered. There are specific instructions issued by the Director
General of Police in GOP No. 103/2007 dated 07/03/2007 wherein it is
specifically provided that the power lifting is not included as a sports within
the recognized list of sports events in the Indian Police Game. This being so,
the recommendations made in respect of petitioner by the Commandant of
Battalion for grant of out of turn promotion was considered and rejected. The
petitioner would not be entitled to any relief as claimed in the writ petitionin
view of the fact that the sports in which the petitioner has taken part is not
recognized as sport activity for the purposes of grant of out of turn promotion.

3. The petitioner has amended the writ petition and has brought on record
the fact that after obtaining training the petitioner was granted promotion on the
post of Company Commander vide order dated 30th March 2011. The said
promotion js granted to the petitioner on her turn in usual course. By way of filing
rejoinder it is contended by the petitioner that the respondents have already
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considered the case of similarly situated persons as back as in the year 2002 and
have promoted one Ms Kamla Rawat who too has taken part in the sports. Yet
another lady Sub Inspector was promoted by the order of Director General of
Police on account of taking part in some of the sports activities. There were other
persons who were promoted. Even before coming into force of the GOP referred
to hereinabove Ms. Madhuri Bhagwat was promoted on the post of Platoon
Commander only because she has won Gold Medals in Power Lifting Sport by
granting her out of turn promotion. The petitioner has been awarded cash prize
for taking part in the very same sports and winning Gold Medals but this particular
aspect is not considered by the respondents. Further in the Rules made by the
Sports Department of Government of M.P., Vikram awardee is granted certain
benefits. That being so, saying that only because the sport in which the petitioner
has taken part is not included in the GOP or recognized as event in the police
meet, it cannot be said that the petitioner would not be entitled to grant of benefit
of out of turn promotion.

4, Since after granting opportunities, the respondents have not filed any
additional return to meet out these amended pleadings and the pleadings raised
in the rejoinder, it has to be held that such are the true facts as have been
pointed out by the petitioner. It is further to be seen that there is no description
shown as to why the claim of the petitioner was not considered at the relevant
time when she had won medals in the year 2003 and 2004 in the very same
.sports activities. The petitioner has won the Gold Medals in the year 2004
and 2005 again and thus became entitled to be considered for grant o such
benefit. The GOP of 2007 would not come in the way for consideration of
claim of petitioner for grant of out of turn promotion in view of the fact that
the said GOP was not in force at the time when the petitioner has secured the
medals in the aforesaid sports activities. Yet another reason to give a finding
in this respect is that if the sport is recognised by the State Government in the
Rules made by the Sports and Youth Welfare Department, how could it be
said by the very same Government in the Home Department that the said
sport would not be recognised for the purposes of granting out of turn
promotion to an incumbent who has secured Gold Medal in the National and
International Championship. That being so, the stand taken by the respondents
in their return cannot be accepted.

5. Ifthe communication sent in this respect impugned in the writ petition are
examined, it is clear that the case of the petitioner was considered by the committee
in the year 2007. The cause of action for such a consideration was accrued in the
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year 2004 and 2005 and therefore there was no question of making application of
the GOP which came in force in the year 2007. That being so, it is clear that the
case of the petitioner was not properly considered by the respondents for grant of
out of turn promotion. Consequently it has to be held that the petitioner was
entitled to be considered for grant of out of turn promotion on account of securing
Gold and Silver medals in the sports activities of power lifting,

6. Consequently the writ petition is allowed. The order impugned dated
21/03/2007 and communication dated 04/04/2008 are hereby quashed. The
matter is remitted back tothe respondents to consider the claim of the petitioner
for grant of out of turn promotion on the post of Company Commander afresh.
While considering such claim of the petitioner, the respondents will keep in
mind their own order dated 03/03/2004 issued in respect of one Ms Madhuri
Bhagwat and will ignore the GOP 103/2007. In case the petitioner is found fit
for grant of such out of turn promotion, the benefit of promotion be granted to
the petitioner with refrospective effect. However, since now the petitioner is
promoted on the post of Company Commander she will get only the benefit of
seniority on the post on account of granting out of turn promotion if fourd fit
by the DPC. The aforesaid exercise be completed within a period of three
months from the date of receipt of certified copy of the order passed today.

The writ petition is allowed to the extent indicated hereinabove. There
shall be no order as to cost.

Petition allowed

LL.R. [2014] M.P., 2766
WRIT PETITION
Before Mr. Justice U.C. Maheshwari
W.P. No. 22017/2011 (Jabalpur) decided on 7 August, 2013

IDEAL MINERALS (M/S) & anr. ...Petitioners
Vs. .
STATE OF M.P. & ors. : ' ...Respondents

Mines and Minerals (Development and Regulation) Act (67 of
1957), Section 11(5) - Mining Lease - Natural Justice - Petitioner was
aware of chamnged date which was duly communicated by authority -
Petitioner did not appear inspite of intimation - No vielation of principles
of natural justice - Further matter not argued on merits before High
Court - As petitioner did not appear before authority therefore, non-
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supply of comments of Central Government do not affect the merits of
. the case - Petition dismissed. : (Paras 23 & 24)
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Cases referred :

(2003) 9 SCC 731, (2011) 2 SCC 258, 1992 Supp. (3) SCC 26,
(2001) 9 SCC 324, AIR 2010 SC 3769, AIR 1973 SC 678, AIR 1919 SC
818. ‘

Manoj Sharma, for the petitioners,
Ashok Chourasia, G.A. for the respondent No.1/State.
Akshay Dharmadhikari, for the respondents Nd._2 & 3.

ORDER

U.C. MAHESHWARY, J. :~ The petitioners have filed this petition under
Article 226 of the Constitution of India, being aggrieved by the order dated
21.01.2011 (Annexure-P-1) passed by the respondent no.5 revisional
authority (Constituted under Section 30 of Mines and Minerals (Development
and Regulation) Act 1957 (In short ‘the Act’) in revision application/file No.16/
04/2007-RC-II whereby, dismissing their revision filed under Section 30 of
the Act read with Rule 54 of Mineral Concession Rules 1960 ( in short ‘MCR?),
the order No. 2-64/05/12 dated 27.10.2006, passed by the respondent no.1
State of M.P., allowing the respective applications of the respondents No.2
& 3 for grant of prospecting lease (In short PL) with respect of the land
situated at village Chanotta District Jabalpur, their applications filed in that

. regard on account of incomplete and insufficient information, were dismissed,
has been affirmed.

2, The facts giving rise to this petition in short are that, for grant of PL of
the land bearing Khasara Nos.72 and 92 of village Chanoota, District Jabalpur,
as many as 12 applications of the different applicants including the petitioners
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and respondents herein, were received in the Office of the Collector Jabalpur.
Pursuant to it, the Collector Jabalpur vide proposal dated 21.5.2006, intimated
to the State authorities that an area of 14.50 Hectare of KhasaraNo.72 being
forest of shrubs and an area of 1.02 Hectare Khasara No.92 being rocky
land are situated in the aforesaid village. The area being affected under the
Forest Act, the DFO has intimated his inability to issue No Objection
Certificate. The petitioners herein submitted their separate applications for
grant of PL over an area of 7.25 Hectare each of Khasara No.72. In this
regard, the prescribed registration fees and processing fee had also been
deposited by them. Besides that, they have also given an undertaking that
they are prepared to submit Net Project Value, to carry out the alternate
plantation, so also to make compensatory payment of Rs.42 Lacs for grant of
Mining Lease. They have further stated that within six months from the date of
grant of Mining lease, (hereinafter in short “ML?) they would also establish a
Palletization Plant costing Rs.1.5 Crores with a capacity of 600 Metric Tone,
Although for the aforesaid area, more than one application were received for
consideration but the availability of the minerals was not established in the
area. So, in such premises, the application-for grant of ML filed by the
petitioners and the other applicants were also rejected. The petitioners and
some other applicants did not furnish the requisite information regarding
experience in the mining work, technical staff etc. Although, some of the
applicants stated that they have the capacity of prospecting/mining and would
supervise the prospecting work themselves, but during hearing they did not
furnish the supporting documents. On which, after extending the opportunity
of hearing to all the applicants including the petitioners and the respondents,
the applications of both the respondents for grant of PL for 7.25 Hectares of
. the aforesaid land of Khasara No. 72, to each of them were found fit and was
recommended for the same by the authorities of the respondents no.1.
Accordingly, each of the respondents No.2 & 3 were found qualified to give

said PL and pursuant to it, the decision was taken to give 7.25 Hectare of the
aforesaid land Khasara No.72 to each of the respondents on PL while, the °
applications of the petitioners as well as of other applicants being incomplete .

and containing insufficient information, were not found fit for grant of PL.,
consequently the same were rejected. Being dissatisfied with such order, the
petitioners have filed the revision before the respondent no.5 revisional
authority under Section 30 of the Act. On consideration, the same was dismissed
by the impugned order Annexure- P-1 as stated above. On which, the
petitioners/applicants of said revision, have come to this Court with this petition.

-
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3. Petitioners’ counsel after taking me through the averments of the petition .
annexed papers along with the impugned order of the revisional authority
Annexure-P-1, argued that the petitioner has filed his application on dated
4.5.2005, for grant of PL for the area 15.52 Hectors of the aforesaid land
bearing Khasara nos. 72 and 92 of village Chanotta District Jabalpur to find
out the prospect of the laterite only, subsequent to this application the
petitioners have filed another application on dated 21.6.2006, to give such
PL on such land to find out the prospecting of Iron Ore and Blue Dust also. In
such premises he said that, the application of the petitioners were first in number
and the same had to be considered as prior application for grant of PL. In
continuation he also pointed out that, the application of Pradeep Kumar Dubey,
was filed prior to petitioners on dated 24,10.2001, for the area 1.02 Hectares
of Khasara No.92, but he had applied for the area less than 4.00 Hectares,
therefore, by virtue of Rule 22 D of the MCR, his application was not taken
in the process for consideration. Besides this, various other applicants including
the respondents no.2 & 3 also applied for the same . The respondents no.2 &
3 filed their respective applications on 19.4.2006 for grant of PL regarding
Laterite, Iron Ore and blue dust. Each of them applied for grant of 7.25
Hectares of the aforesaid land of Khasara no.92. In continuation by referring
sub-section (2) of Section 11 of the Act, he argued that the petitioners being
first applicant in comparison of the respondents no.2 & 3, was entitled on
priority basis for grant of PL of the aforesaid land as the petitioners have filed
their initial application prior to the respondents no.2 and 3, but by ignoring
such provision of Section 11 (2) of the Act, by dismissing their applications,
the applications of the respondents no.2 & 3 have been allowed by the
respondent no.1 vide order dated 27.10.2006 (Copy of such order has not
been placed or annexed by any of the parties hence, the record of the revisional
Court had been called through Assistant Solicitor General of India). He further
said that the aforesaid order was passed by the respondent no.1 without any
intimation to the petitioners. They came to know from other source on
25.11.2006, that some decision on the aforesaid applications have been taken
by the respondent no.1. On which under the RTI Act, they applied and obtained
the copy of such order dated 27.10.2006, on dated 28.11.2006, then he
came to know about dismissal of their applications, then he filed the revision
(Annexure-P-2) under Section 30 of the Act read with Rule 54 of MCR on
19.1.2007 before the respondent no.5. Subsequent to filing such revision ,the
respondent no.5 has directed the respondents no.2 & 3 to file their comments
in response of revision memo. He further submits that in response to it, when



2770 Ideal Minerals (M/s) Vs. State of M.P. LL.R.[2014]M.P.

he did not receive any copy of the comments from the respondents no.2 & 3,
then he sent an application dated 12.4.2007 to the respondent no.5 intimating
that within the prescribed period, he did not receive such comments, thereafter
he also moved another application dated 29.5.2008 (Annexure-P-5) to decide
the revision. On which the revision was fixed on 9.8.2010 for hearing, the
same was adjourned for 24.8.2010. Subsequent to that, he received the
information on 17.8.2008, from the respondent no.5 through telegram dated
16.8.2010 (part of Annexure-P-6) about postponing such date of hearing
from 24.8.2010 to 7.9.2010, thereafter again received a telegram dated
3.9.2010 from respondent no.5 on dated 4.9.2010 about reschedule the date
of hearing on 7.9.2010. But subsequent to that the petitioners did not receive
any information regarding any other adjournment. He specifically stated that
for want of information about fixing the date of hearing on 26.10.2010, on
such date no one could appear on behalf of the petitioners before the
respondent no.5 On such date, the revisional authority respondent no.5, had
heard the revision on merits and decided the same by the impugned order
Annexure-P-1. On coming to know about such decision he came to this Court
with this petition. He further said that on the aforesaid date i.e. 26.10.2010
before hearing the arguments of the respondents no. 2 & 3, the fair opportunity
of hearing under information to the petitioners should have been given to them
but due to lack of information of the date they could not appear to get such
opportunity and prayed to quash and set aside the impugned order of the
revisional Court by admitting and allowing this petition.

4. In the course of aforesaid arguments the petitioners’ counsel was
repeatedly asked by the Court to argue the case on merits also against the
impugned order (Annexure-P-1) on which, he submitted that except on the
aforesaid ground that the opportunity of hearing in the aforesaid revision has
not been cxtended to the petitioners in accordance with the principal of natural
justice, he does not want to argue the matter on any merits of the matter.
Accordingly, he has not made the arguments on merits of the case challenging
the impugned order (Annexure-P-1) as well as the aforesaid order of the
respondent no.1.

5. Responding the aforesaid arguments, on the first occasion for some
time the case was argued on behalf of respondents no.2 & 3 by Shri R.N.
Singh, learned Senior Advocate assisted by Shri Akshay Dharmadhikari, but
due to Court time was over on 19.6.2013, the case was adjourned and on
such adjourned date 19.7.2013, the case was argued by Shri Akshay
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Dharmadhikari, Advocate. They after taking me through the impugned order

Annexure-P-1, so also the order of the respondent no.1 (which is not made

the part of petition) available with the original record of the revisional Court,

their return along with annexed papers argued that the recommendation for

grant of PL in favour of the respondents no.2 & 3 by the respondent no.1 is in

accordance with the procedure prescribed under the law and in such premises,

the revisional Court has not committed any error in dismissing the revision by

the impugned order. In continuation he said that, undisputedly the petitioner

herein filed his initial application on dated 4.5.20035, for grant of PL over an

area 15.52 Hectare for mining of Laterite. Subsequent to it, on behalf of the

- respondents no.2 & 3 their respective applications for grant of PL. for mining

of Laterite, Iron ore, Manganese and blue dust were filed on 19.4.2006.

Subsequent to filing such applications the petitioners herein field another

application on 21.7.2006 to add and/or amend his earlier application for grant

of PL, in addition to laterite, for Iron Ore and blue dust also. So in such
premises, the complete application of the petitioner was not before the

authorities of the respondent no.1 before 19.4.2005, the date on which the

respondents no.2 & 3, have filed their applications. In such premises, the

petitioners’ application being completed on 21.7.2006 could not be deemed
or held to be prior application in comparison of the respondents no.2 & 3. He
also said that, there is no provision under the Act or Rules to amend the
earlier application for adding some additional substance, so the applications
- of the petitioners was deserved to be treated to be subsequent application. In
such premises, the applications of the respondents being prior to the application
of the petitioners,.should be treated first in time under the provision of sub-
Section (2) of Section 11 of the Act. He further said that on receiving the
notice of the revision, the requisite comments as per provision of 54 MCR,
were also submitted on behalf of the respondents no.2 & 3 in the Office of
the respondent no.5 i.e. revisional authority on 2.3.2007. He also referred
the copy of the same.

6. In continuation he said that for the sake of arguments if it is deemed that
the copy of such comments were not sent to the petitioners by the revisional
authority, then on behalf of the petitioners the same could have been obtained
from the Office of the revisional authority, but for the reasons best known to the
‘petitioners, the same was not obtained by them and now, he has raised such
technical ground for setting aside the impugned order of the revisional Court while,
the same has been passed by the revisional authority in accordance with the
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procedure prescribed. He further said that, the arguments advanced on behalf of
the petitioners that they were not intimated about the date of hearing 26.10.2010,
on which date the aforesaid revision was heard on merits by the respondent no. 5,
being contrary to record is not sustainable. In continuation he said that, date of
hearing of revision fixed on 24.8.2010 was adjourned for 7.9.2010 for which the
information from respondent no.5 was received by the petitioners vide telegram
dated 16.8.2010, again the respondent no.5 has intimated through telegram dated
4.9.2010 to change such date of hearing from 7.9.2010 to 29.9.2010. In
continuation by referring the copies of telegrams dated 21.9.2010 (The part of
Annexure-R-3/4 and R-3/5) given to the petitioners and the respondents no.2 &
3 respectively informing them about adjournment of the date 29.9.2010 with
intimation of new date of hearing 26.10.2010. Accordingly the petitioners were
duly intimated by the respondent no.5 regarding this date of hearing. Inspite having
the knowledge of such date, the petitioners did not appear before the respondent
no.5 0n26.10.2010, on which after hearing the respondents the case was reserved
for order. But after deciding the revision by respondent no.5 on merits, the
petitioners have filed this petition on false pretext. He further said that, according
to the arguments of the petitioners counsel, they were under intimation regarding
the date ofhearing 29.9.2010 through telegram dated 4.9.2010 (Part of Annexure-
P-6) then in the absence of infimation regarding date 26.10.2010, the petitioners
should have appeared before the respondent no.5 in revision on dated 29.9.2010,
as such date was in their knowledge. But on record no explanation has been put
forth that why the petitioner did not appear before the revisional authority on such
date, if they appeared then could have got information regarding date of hearing
26.10.2010. So in such premises also, it could not be deemed that the impugned
order has been passed by the revisional authority without.giving any intimation
regarding date of hearing to the petitioners or contrary to the principles of natural
justice. In continuation he said that, even on examining the impugned order of the
respondent no.1 State authorities recommending the name of' respondentsno.2 &
3 for grant of PL subject to other requisite compliance, in view of the provisions of
Section 11 (2} so also the other relavant provisions of the Act and the MCR
Rules, the impugned order as well as the order of respondent no.5 being in
consonance of the record and in accordance with the procedure prescribed, does
notrequired any interference in this petition. So far as the case law cited on behalf
of the petitioners” counsel he said that, the same being distinguishable on facts are
nothelping to them in the present scenario and prayed for dismissal of this petition.

7. Having heard the counsel at length, keeping in view their arguments, T
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have carefully gone through the record of this petition as well as the record
received from the revisional Court.

8. As the case has not been argued by the petitioners’ counsel on merits
of the matter, he advanced his arguments only on the ground that fair
opportunity of hearing in accordance with the principle of natural justice has
not been extended to them by the revisional authority, thus first I déem fit to

consider such question before considering the other merits of the impugned
orders.

9. It is undisputed fact on record that the subsequent to allowing the
aforesaid applications of the respondents no.2 & 3 by the respondent no.1
for PL. with respect of the aforesaid described land vide order dated
27.10.2006, the petitioners herein filed the impugned revision before the
respondent no.5. Subsequent to filing such revision in accordance with the
procedure, the intimation of the same was given to the respondents no.2 & 3
on which, they have given their appearance in the matter and the revision was
remained pending for years together for its adjudication. Undisputedly, as per
record of the revisional Court on dated 29.5.2008, the petitioners herein filed
an application Annexure-P-5 before the revisional anthority to decide the
revision on some early date. Subsequent to that the revision was listed for
final hearing on 9.8.2010, but the same was adjourned by the respondent
no.5 for 24.8.2010 and regarding change of such date, the telegraphic
information (part of Annexure-P-6) was sent to the petitioners by the
respondent no.5 on 17.8.2010. Again on postponing such date from 24.8.2010
to 7.9.2010, the intimation in that regard was also sent by the respondent
1n0.5 to the petitioners through telegram dated 4.9.2010 (Part of Annexure-
P-6). Such date 7.9.2010 was again adjourned for 26.10.2010 and as per
case of the petitioners’ counsel that any intimation regarding this date
26.10.2010 of hearing either by telegram or through any other mode was not
received from the respondent no.5 by the petitioners so they did not appear
on such date, while as per case of the respondents’ counsel such date was
duly intimated by the respondent no.5 to petitioners as well as the respondent
no.2 & 3 through telegram dated 21.9.2010 (the part of Annexure-R2/4 and
R-2/5) which were sent to the correct address of them.

10.  Insuch situation the Court has to find out the answer, whether the
petitioners were under intimation of the date of hearing 26.10.2010 or not.
Mere perusal of the copy of the telegram (part of Annexure-R/3-4) duly
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attested by official of the Ministry of Mines, it is apparent that the same was
sent on behalf of revisional authority respondent no.5 to the petitioners on
dated 21.9.2010 intimating the date of hearing i.e. 26.10.2010, the same was
sent on the same address on which the earlier telegrams were sent. It is also
apparent from the telegram dated 21.9.2010 Annexure-R-3/5 that such
intimation of date 26.10.2010 was sent to the respbndents no.2 & 3 also. The
aforesaid copies of the telegrams being duly attested by the official of respondent
no.5 could not be deemed that the same were not sent to the petitioners as
well as to the respondents.

11.  As per record, the aforesaid telegrams, were sent to the correct
addresses of the petitioners, then by virtue of provision of presumption
. enumerated under Section 114 (¢) of the Evidence Act, Court may presume
that same were issued by the Office of respondent no.5 and were served by
the official of the telegraphic department in performing their official act. Such
presumption could also be drawn under the provision of Section 27 of General
Clauses Act and of Section 3 of the Post Office Act. Thus, it is presumed that
such telegraphic intimation Anenxure-R-3/4 and R-3/5 were duly served on
the parties concerned. In such premises, the version stated by the petitioners’
counsel that without giving any intimation to the petitioners regarding date of
hearing 26.10.2010 by the respondent no.5, the revision was taken up-and
heard has not appealed me. Even otherwise, it is apparént from the record of
the tevision that every date of hearing fixed in revision were duly intimated to
the petitioners as well as the respondents no.2 & 3. So in such premises, it is
held that the date 26.10.2010 was duly intimated to the petitioners through
telegram dated 21.9.2010 (Part of Annexure-R-3/4) and inspite that they did
not appear before the revisional authority for the reasons best known to them.

12, Ongoing through the available record, it appears that the petitioners
was not having the case on merits and due to such reason inspite intimation of
the date they did not appear before the revisional authority and after passing
the order dated 21.1.2011 (Annexure-P-1) by the respondent no.5, the
petitioners have come to this Court with this petition for setting aside the same
on the ground that they were not intimated about the date of hearing of the
revision. In the course of arguments repeatedly on asking the petitioners’
counsel to make the submission on merits of the matter, instead to argue on
merits he repeatedly prayed to decide the matter only on the aforesaid question
that the petitioners has not been extended the fair opportunity of hearing and
thereby, they have been deprived from their right to prosecute the revision.
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13.  Inview of the aforesaid discussions it has been established that the
revisional authority had not proceeded to hear the revision under any violation
of the principles of natural justice. On the contrary, the petitioners themselves
inspite receiving the intimation of hearing did not appear before the revisional
authority to assist it to adjudicate the matter on merits and in this premises,
there was no option with such authority except to decide the revision on merits
after hearing the respondents present and perusing the record.

14.  Although the petitioners’ counsel in support of his contention has cited
as many as four decisions, out of them, in the matter of State of Maharashtra
and others vs. Jalgaon Municipal Council and others reported in (2003)
9 SCC 731 is concerned, in such case taking into consideration the issue
relating to scope of judicial review, it was held as under:-

“It is a fundamental principle of fair hearing incorporated in
the doctrine of natural justice and as a rule of universal
obligation thatall administrative acts or decisions affecting rights
of individuals must comply with the principles of natural justice
and the person or persons sought to be affected adversely
must be afforded not only an opportunity of hearing but a fair
opportunity of hearing”.

According to factual matrix of the case at hand, as stated above, the

* information of every date of hearing for giving the opportunity of hearing was

given to the petitioners by the respondent no.5 through telegrams and thereby

. the fundamental principles of the procedure as well as of natural justice, were

complied with hence, the cited case is not helping to the petitioners.

15.  Inother cited case in the matter of Automotive Tyre Manufacturers
Association vs. Designated Authority and others reported in (2011) 2 SCC
258, the apex Court has held as under:- '

”80. It is thus, well settled that unless a statutory provision,
either specially or by necessary implication excludes the
application of principles of natural justice, because in that event
the Court would not ignore the legislative mandate, the
requirement of giving reasonable opportunity of being heard '
before an order is made, is generally read into the provisions
of a statute, particularly when the order has adverse civil
consequences which obviously cover infraction of property,
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personal rights and material deprivations for the party affected.
The principle holds good irrespective of whether the power
conferred on a statutory body or Tribunal is administrative or
quasi-judicial. It is equally trite that the concept of natural justice
can neither be put in a straitjacket nor is it a general rule of
universal application.”

16.  Intheavailable circumstances of the case at hand, for the reasons, on
which the aforesaid earlier decision is held to be not helping to the petitioners
_this citation is also not helping them. It is apparent as discussed above that

inspite intimation of the date of hearing 26.10.2010 no one had appeared on -

~ behalf of the petitioners before the revisional authority to prosecute the revision,
then there was no option with such authority except to decide the revision
after hearing the party present and perusing the record. So in view of the
intimation of the date of hearing to the petitioners it could not be assumed that
the opportunity of hearing was not extended to the petitioners in accordance
. with the mandate of the law and the natural justice.

17.  In the case of Muniyallappa vs. B.M. Krishnamurthy and others
reported in 1992 Supp (3) SCC 26 on which also the petitioners’ counsel has
placed his reliance by saying that if the procedure prescribed under the law
has not been adopted by the authority to decide the matter then such order
deserves to be set aside. This decision of the apex Court being decided in the
matter of landlord and tenant, in distinguishable facts and circumstances, which
1s not the situation in the case at hand, is not helping to the petitioners. Besides
this, in the light of the principle laid down in the cited case on examining the
case at hand, I have not found any circumstance showing that any legal right
of the petitioners has been violated by the revisional authority in passing the
impugned orders. So in such premises also this citation is not helping to the
petitioners.

18.  The case law in the matter of Commissioner of Sales Tax, U.P. vs
R.P. Dixit Saghidar reported in (2001) 9 SCC 324 is concerned, the same
was decided taking into consideration the circumstance that before passing
the assessment order relating to sales tax, no notice was given to the assessee
and in such circumstances, the case was remitted back but in the present
case, petitioners were duly intimated by the revisional authority through
telegrams regarding every date of hearing upto to the date 0£26.10.2010. So,
in such premises, this citation is also not helping to the petitioners.

Y
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19.  Itisalso settled principle of law that under Article 226/227 of the
Constitution of India this Court could not interfere in any order of the tribunal
unless any jurisdictional error is committed by the tribunal or authority in passing
such order because this Court is not sitting as appellate authority against such
order. The inherent powers of this Court or power of superintendence could
be invoked only if any gross negligence, contrary to any statutory provisions
have been committed by any of the subordinate authorities or the Courts,
tribunals etc. In view of such principle on examining the present matter, I have
not found any circumstance to invoke such jurisdiction of this Court. Thus in
such premises also, the impugned order does not require any interference
under the writ jurisdiction of this Court.

20.  Petitioners counsel has not argued the matter on merits as stated above
but the same was argued on behalf of the respondents no.2 & 3. on merits
also. In such situation, on examining the case on merits, I have not found any
scope in the matter to interfere in the impugned order Annexure-P-1 for setting
aside the same and remitted back the matter to the revisional authority to
decide afresh.

21.  Itis apparent fact on record that on behalf of the petitioners their
initial application was filed on 4.5.2005 to find out the prospect of mining the
lateriate and not for other substance i.e. Iron Ore and blue dust. But
subsequent to it, on dated 21.6.2006 with another application the petitioners
made the prayer for grant of such PL for Iron Ore and blue dust also which
was not prayed in their initial application. In such premises, is it apparent that
petitioners application was completed on 21.6.2006 whereas, the application
of the respondents no.2 & 3 for PL were filed before the licensing authority
on dated 19.4.2006. So, in such premises, the applications of the respondents
1n0.2 & 3 being earlier point of time to the applications of the petitioners had
the preference over the applications of the petitioners. The same could be
treated to be the first application as per requirement of sub-section (1) of
Section 11 of the Act. It is also apparent from the record that the application
of the present petitioners and other applicants except the respondents no.2 &
3, were dismissed on account of insufficient information so also in the lack of
their experience for such mining activities and such subjective consideration
being in consonance with the sub-section (3) of Section 11 of the Act, did not
require any interference. Even otherwise on such count, in the lack of
experience of the alleged mining activities and insufficient information in the
applications of the petitioners, by virtue of sub-section (5) of Section 11 of
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the Act, the State Government has a authority to give the PL or ML as the
case may be whose application was received subsequent to the earlier
application. So in such premises also the impugned order does not require
any interference.

22.  Apartthe aforesaid, petitioners’ counsel by referring the rule 55 of
MCR 1960, also argued that as per procedure after filing the revision, the
copy of the same is sent by the Central Govt. to the impleaded party
(respondents no.2 & 3 herein),’on which such impleaded party has a right to
file the comments within the prescribed period and on submitting such comments
by the impleaded party like the respondents no.2 & 3 the copy of the same is
supplied to the applicants of the revision. From the record of the revisional
authorities it is apparent that such comments were placed on the record on
2.3.2007 and taking into consideration the same along with other record, the
revision was decided by the revisional authority. In this connection it was also
argued that the copy of such submitted comments were not supplied to the
petitioners. But on perusing the record, I have not found any merit or substance
in such arguments because as per record of the revisional Court, in response
of the revision memo, the comments as per requirement of Rule 55 of MCR
were submitted on behalf of the respondents no.2 & 3 before the revisional
authority on 2.3.2007. For the sake of arguments if copy of such comments
were not supplied to the petitioners even then it does not affect the merits of
the impugned matter because on receiving the information regarding date of
hearing 24.8.2010 and 7.9.2010 through telegrams dated 16.8.2010 and
3.9.2010 (Anenxure-P/6) collectively on any of such fixed date the petitioners
could have approached to the revisional authority and obtain the copy of such
comments, but it is apparent on record that inspite intimation of aforesaid
both the dates of hearing, on behalf of the petitioners no one had approached
to revisional authority in this regard. So in view of such conduct of the
petitioners, the impugned order could not be interfered at this stage by allowing
the petition.

23.  Asper case of the petitioners, they did not receive the information
after 3.9.2010 regarding rescheduled the date of hearing from 29.9.2010 to
26.10.2010. In that situation in the lack of any information about change of
the date of hearing from 29.9.2010 to 26.10.2010 some one had to appear
on behalf of the petitioners before the revisional authority on 29.9.2010, but it
is apparent that inspite the knowledge of such date, none of the petitioners
had approached to the revisional authority. So, in such premises also, there is
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no merit in the petition on the ground so raised by the petitioners counsel.

24.  Petitionets’ counsel argued the case without touching the merits of the
matter and only on the technical ground that the copy of the comments were
not supplied to him and proper opportunity of hearing was not extended to
them, but in view of the aforesaid discussions I am of the considered view
that mere on such technical ground specially when otherwise there is no merit
in the case of the petitioners, the impugned order Annexure-P-1 could not be
interfered by this Court. My such view is fully fortified by the following decisions
of the apex Court cited on behalf of the respondents no.2 & 3.

(8).  Inthe matter of Union of India and ors vs.-Bishamber Das Dogra
reported in AIR 2010 SC 3769, it was held as under:-

“13. In State Bank of Patiala v. S.K. Sharma (1996) 3 SCC
364, this Court emphasized on the application of doctrine of
prejudice and held that unless it is established that non-furnishing
the copy of the enquiry report to the delinquent employee has
caused prejudice to him, the Court shall not interfere with the
order of punishment for the reason that in such an eventuality
setting aside the order may not be in the interest of justice
rather it may be tantamount to negation thereof. This court
held as under:-

" “Justice means justice between both the parties. The interests
of justice equally demand that the guilty should be punished
and that technicalities and irregularities which do not occasion
failure of justice are not allowed to defeat the ends of justice.
Principles of natural justice are but the means to achieve the
ends of justice. They cannot be perverted to achieve the very

opposite end. That would be a counter-productive exercise.”
(Emphasis added).

15. In Aligarh Muslim Universityv. Mansoor Ali Khan, (2000)
7SCC 529, this Court considered the judgment in M.C. Mehta
v. Union of India &amp; Ors. (1999) 6 SCC 237 wherein it
has been held that an order passed in violation of natural justice
need not be set aside in exercise of the writ jurisdiction unless it is
shown that non observarnce has caused prejudice to the person
concerned for the reason that quashing the order may revive
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another order which itselfis illegal or unjustified. This Court also
considered the judgment inS. L. Kapoor v. Jagmohan AIR 1981

SC 136, wherein it has been held that in a peculiar circumstance
observance of the principles of natural justice may merely be an
empty formality as if no other conclusion may be possible on
admitted or indisputable facts. In such a fact-situation, the order
does not require to be quashed if passed in violation of natural
justice. The Court came to the conclusion that a person complaining
non-observance of the principles of natural justice must satisfy
that some real prejudice has been caused to him for the reason
that there is no such thing as a merely technical infringement of
natural justice. “

In the present matter petitioners’ counsel has not apprised me with
any situation in which on account of non-supplying the copies of comments
any prejudice to the rights of the petitioners were caused.

(b)  Inthe matter of State of Assam and others Om Prakash Mehta and
others reported in AIR 1973 SC 678, it was held as under:-

bl 07 No person can claim any right in
any land belonging to Government or in any mines in any land
belonging to Government except under and in accordance with
the Act and the Rules or any right except those created or
conferred by the Act. There is no question of any fundamental
right in any person to claim that he should be granted any lease
or any prospecting licence or mining lease in any land belonging
to the Government. It is necessary to bear this in mind because
some sort of vague right was claimed on behalf of the
respondents as though there is a right of renewal of the mining
"lease in question even apart from the rules.”

In view of the aforesaid principle on examining the case at hand, in the
available circumstances it could not be said that any legal right of the petitioners
has been either violated by the revisional authorities or of the authorities of
respondent no. 1 in passing the impugned orders.

25.  Apart the aforesaid, I deem fit to examine the case in view of the
provision of sub-section 5 of Section 11 of the Act which reads as under:-

“(5). Notwithstanding anything contained in sub-section (2),



atl

"

LL.R.[2014]M.P. Ideal Minerals (M/s) Vs. State of M.P, 2781

but subject to the provisions of sub-section (1), the State
Government may, for any special reasons to be recorded, grant
areconnaissance permit, prospecting licence or mining lease,
as the case may be, to an applicant whose application was
received later in prefercnce to an applicant whose application
was received earlier:

Provided that in respect of minerals specified in the First
Schedule, prior approval of the Central Government shall be
obtained before passing any order under this sub-section”

In view of the aforesaid provisions, after recording the reasons the
State Government may grant permit, PL or ML as the case may be to the
applicant whose application was received later in preference to an applicant
whose application was received earlier.

Keeping in view said provision on going through the impugned order
Annexure-P-1, of the State available in the file of the revision received from
the revisional authority I have found that taking into consideration the
experience and the proposal of the respondent no.2 and 3 to find out the
Laterite, Iron Ore and blue dust so also the available requisite infrastructure
for the alleged work with respondents No.2 & 3 which was not found with
the petitioners herein or with the other applicants, the application of the
respondents were allowed for the alleged PL. So, such approach of the
authorities of the State/respondent no.1 so also of the respondent no.5
revisional authority in the impugned order is apparently in consonance with
the aforesaid provision of the Act and the same do not require any interference
at this stage. My such view is also fortified by the decision of the apex Court
in the matter of Indian Metals and Ferro Alloys Ltd vs. Umon of India
reported in AIR 1991 SC 818, it was held as under:-

“16........... It is no doubt true that S. 11(2) of the Act read in
isolation gives such an impression which, in reality, is amisleading
one. We think that the sooner such an impression is corrected by
a statutory amendment the better it would be for all concerned.
Onareading of S. 11 asa whole one will realise that the provisions
of sub-section(4) completely override those of sub-section (2).
This sub-'section preserves to the S.G. aright to grant a lease to
an applicant out of turn subject to two conditions: (a) recording
of special reasons and (b) previous approval of the C.G. It is
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manifest, therefore, that the S.G. is not bound to dispose of
applications only on a "first come, first served" basis, It will be
easily appreciated that this should indeed be so for the interests of
national mineral development clearly require in the case of major -
minerals. that the mining lease should be given to that applicant
who can exploit it most efficiently. A grant of ML in order of time-
will not achieve this result.”

26.  Inview of the principle laid down in the aforesaid cited case, on the
technical grounds raised by the petitioners, which have not been found correct
in the matter, this petition could neither be entertained nor warranting any
infcrference in the impugned orders passed under the vested discretionary
jurisdiction by the revisional authority or in the order passed in vested authority
by virtue of Section 11 of the Act, by the respondent no.1/State.

27.  Inview of the aforesaid discussions, I have not found any perversity,
illegality, irregularity or anything against the propriety of law in the order
impugned Annexure-P-1 requiring any interference. Consequently, this petition
being devoid of any merit deserves to be and is hereby dismissed.

28.  Lettherecord of the revisional Court along with the copy of this order
be returned to the Assistant Solicitor General Union of India Jabalpur, to sent
back to the revisional authority.

29.  There shall Be no order as to the costs.

Petition dismissed.
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'WRIT PETITION
Before Mr. Justice U.C. Maheshwari
W.P. No. 10677/2013 (Jabalpur) decided on 3 Septembér, 2013

CHHOTELAL GUPTA ...Petitioner
Vs, ,
SMT. SEEMAAGRAWAL & anr. ...Respondents

Land Revenue Code, M.P. (20 of 1959), Section 50 - Interlocutory
Application - Locus standi of respondent No. 1 to file appeal was
challenged by petitioner by filing application before appellate authority -
Appellate authority instead of deciding application directed that the same
shall be heard at the time of final hearing - Petitioner filed revision before

P
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Board of Revenue seeking direction to appellate authority to decide
application - Board of Revenue in its turn decided the revision on merits -
Held - Board of Revenue did not have authority to ignore the jurisdiction
of appellate Court to decide on merits - Board of Revenue ought to have
decided objection regarding locus standi only - Order of Board of Revenue
set aside - As petitioner does not want to prosecute his revision before
Board of Revenue, appellate authority directed to decide objection oflocus
standi first - Petition allowed. (Paras 1, 7)

T IO GIeaL TH. (1959 BT 20), €T 50 — Jaddl FdTT —
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Ffid g5gd &¥1 @ fag g3 9™ @ aftrer &t gaid & 1§ - adfil
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o fag sl uitre &1 fRfdm fear mar — aifasT w9

Case referred :
1986 MPLJ 362.

R.P. Agrawal with Anyj Agrawal, for the petitioner.
Mukesh Agrawal, for the respondent No.1.
Vivek Agrawal, G.A. for the respondent No.2.

ORDER

"U.C. MAHESHWARI, J. :- The petitioner who was applicant before
the initial Court of Superintendent of Land Record Chhatarpur, has filed this
petition under Article 226 (the same appears to be under Article 227) of the
Constitution of India being aggrieved by the order dated 24.5.2013 (Ann.
P.8) passed by the Board of Revenue in Revision No. 3126-11/12, whereby
instead to decide the interlocutory question involved in such revision the entire
case was decided on merits while such revision was filed only against the
interim order dated 31.7.2012 (Ann. P.6) passed by the Additional Collector,
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Chhatarpur in revenue appeal No.1 60/Appeal/A-6-A/2011-12, whereby his
application dated 31.7.2012 (Ann. P-5) challenging the locus stand; of the
respondent No.| to file such appeal was kept pending with a direction that
same be considered along with final hearing of such appeal, which was remained
pending before the Additional Collector, Chhatarpur till deciding the impugned
revision. '

2. The facts giving rise to this petition in'short are that the petitioner
herein has filed an application under Section 109 and 110 ofthe M. P, Land
Revenue Code (In short “the Code”), in the Court of Superintendent of Land
Records, Chhatarpur for mutation of his name in the revenue record of disputed
land. Undisputedly, respondent No.1 herein has not been impleaded as party
before such authority. On consideration by allowing such application by the
superintendent of Land Record vide dated 18.11.2009 (Ann. P.1) the name
of the petitioner was directed to be mutated in the revenue record of disputed
land. On coming to know about such order the respondent No.1 has filed the
aforesaid appeal bearing No.160/A-6-A/11-1 2, under Section 44 (1) of the
Code along with an application under Section 5 of Limitation Act for condoning
+ the delay in filing the same in the Court of Additional Collector Chhatarpur.
On consideration, such application of Section 5 of Limitation Act was allowed
vide order dated 20.6.2012 (Ann. P.3) and the alleged delay was condoned
and the appeal was posted for final arguments. Such order was challenged by
the petitioner herein before the Board of Revenue by way of Revision No.2005-
1I/12 but on consideration by affirming the order of the Additional Collector
such revision was dismissed vide order dated 10.7.2012 (Ann. P4).

3. Subsequent to aforesaid on behalf of the present petitioner on
31.7.2012 an application (Ann. P.5) to challenge the locus-standi of the
respondent No.1 to file the appeal under Section 44 (1) of the Code was
filed, as she being not the party before the Superintendent of Land Record
could not file the appeal without permission of the appellate Court, But on
hearing instead to decide such application on merits the same was kept pending
with a direction to hear the same at the time of final hearing of such appeal.
Against such order the present petitioner approached the Board of Revenue
with impugned revision No.3126/I1/12 to set aside such order with appropriate
direction to the appellate Court to consider the aforesaid application first and
subject to out come of the same on arising the occasion to hear and decide
the appeal on merits but on consideration instead to decide such question
raised in the revision taking into consideration some earlier decision of this

L
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Court in the matter of Sudan Singh Vs. State of M. P. and another reported
in 1986 MPLJ 362, the entire case was decided on merits, before deciding
the aforesaid pending appeal by the appellate authority the Additional Collector,
and pursuant to such order subordinate authorities were directed to score out
the name of the petitioner from the revenue record and mention the name of
respondent No.1 in such record, on which the petitioner has come to this
Court with this petition.

4, Shri R. P. Agrawal, Senior Advocate assisted by Shri Anuj Agrawal,
after taking me through the papers placed on record along with the impugned

.order argued that in pendency of the appeal before the Additional Collector

Chhatarpur, against the interlocutory order of such appeal whereby his
application filed to decide the locus-standi of respondent No.1 to file the
appeal instead to decide on merits was kept pending till final hearing of the
appeal he approached the Board of Revenue with the impugned revision while
dealing with such revision the Board of Revenue did not have any authority
contrary to the provision of Section 44 of the Code to decide the entire matter
on merits but the Board of Revenue by ignoring the jurisdiction of the appellate
Court to decide such appeal first on merits, has entered in the matter like
appellate Court and decide the same finally without considering and answering
the aforesaid question raised by the petitioner. As such the material question
whether such application should be decided by the Additional Collector at
the interlocutory stage or the same was rightly kept pending till final hearing of
appeal was not answered in the entire order, unless the question regarding
locus-standi of respondent No.1 to file such appeal is decided, either the
Board of Revenue or the Additional Collector did not have any authority to
Jdecide the matter on merits. He further said that if his aforesaid impugned
application is allowed then in that circumstance there shall be no necessity to
decide the matter on merits and if such application is dismissed and permission
is granted to the respondent No.1 to file the appeal then only such appeal
could be heard and decided on merits by the Additional Collector. He further
said that any Court of law bas no authority to decide any proceeding contrary
to the procedure prescribed under the law and in such premises unless the
appeal is decided finally by the Additional Collector and against such order
appropriate proceeding is filed before the Board of Revenue till then Board
of Revenue did not have any authority to decide the matter on merits and
prayed to set aside the impugned order with further prayer to give appropriate
direction to the Additional Collector to decide his application regarding locus-



2786  Chhotelal Gupta Vs. Smt. Seema Agrawal LL.R.[2014]M.P.

standi of respondent No.1 to file the appeal at the interlocutory stage and
subject to out come of such application to proceed to hear and decide the
appeal on merits by admitting and allowing this petition.

5. In response of aforesaid arguments ' Shri Mukesh Kumar Agrawal,
learned appearing counsel of the respondent No.1, by referring some papers
available on record justified the tmpugned order and said that same being
based on proper appreciation of facts of the case and the decision of this
Court in the matter of Sudan Singh (Supra) is in accordance with the law, the
same does not require any interference at this stage either for setting aside or
after setting aside such order to remit back the matter to the Board of Revenue
to decide the revision afresh to answer the question raised by the petitioner in
such revision. In continuation he said that the Board of Revenue being highest
Court of revenue sector has inherent power to consider and decide any case
on merits suo-moto even in a proceeding filed against any interim order of
subordinate revenue Court. On merits he said that the respondent No. 1 being
purchaser of the disputed property from its earlier Bhoomiswami through
registered sale deed and for one reason or another inspite filing the application
for mutation her name was not recorded in the revenue record and contrary to
her transaction on filing the application for mutation on behalf of the petitioner
without impleading the respondent No.1 Chhotelal the carlier Bhoomiswami
and her the Superintendent of Land Record by ignoring the jurisdiction of
Tahsil Court vested under Section 109 and 110 of the Code considered and
allowed the same and pursuant to that mutated the name of the petitioner in
the revenue record of the disputed land. In such premises, the Board of Revenue
has not committed any error in deciding the entire case on merits while dealing
with the revision filed by the petitioner against the aforesaid interlocutory order
of the appellate Court. However, in response of the query of the Court from
the counsel of the respondent No. | asking that before the Additional Collector
in pending appeal any application on behalf of the respondent No.1 permitting
her to file the appeal has been filed till today, on which he fairly conceded that
till today no such application has been filed before the appellate Court on her
behalf, With these submissions he prayed for affirming the impugned order by
dismissing this petition.

6. Hél\fing heard the counsel at length keeping in view their arguments, I
have carefully gone through the papers placed on record along with the
impugned order. It is settled proposition under the revenue law that initially
the case is filed before the initial revenue Court having the territorial jurisdiction
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over the matter and if any interlocutory order is passed by such authority in
the matter then aggrieved party has aright to challenge such interim order by
way of revision before the superior authority of the revenue sector under
Section 50 of the Code and if the mutation case is decided by such Court on
merits, then the aggrieved party has a right to file the appeal under Section 44
of the Code. The same position is at the appellate stage that against any final
order, the affected party has a right to file the second appeal before the superior
authority of revenue sector and if such appeal is also finally decided then
affected party may file the revision against such order of second appeal before
the Board of Revenue. In such premises unless the appeal filed by the
respondent No.1 under Section 44 (1) of the Code in the Court of Additional -
Collector is decided by such authority on merits finally there was no occasion
before the Board of Revenue to consider and decide the matter finally on
merits, The aforesaid cited case of the matter of Sudan Singh (Supra) was
not decided directly on such question. Such case does not speak that by
ignoring the jurisdiction of the appellate Court the superior authority or the
Board of Revenue can decide the matter finally on merits while dealing with
the proceeding filed against any interlocutory order, hence such citation was
not helpingto the respondent No. 1, but the same was taken into consideration
by the Board of Revenue under the wrong premises to decide the entire case
on merits instead to answer the question raised by the petitioner.

7. As per existing legal position the superior Court did not have any
authority to ignore the jurisdiction of the subordinate Court and in such premises
till deciding the appeal by the Additional Collector on merits the Board of
Revenue was not having any authority to enter into merits of the matter. As
such the Board of revenue ought to have decided only the question whether
the application of the petitioner to challenge the locus standi of the respondent
No.1 to file the appeal should be considered by appellate Court at interlocutory
stage or should be considered and decided along with the appeal at the time
of final hearing, as directed by the Additional Collector but it is very
unfortunate that instead to answer such question, the Board of Revenue by

ignoring the jurisdiction of the appellate Court to decide the appeal, has decided
the matter finally.

8. Iam of the considered view that in the aforesaid premises subject to
hearing and out come of the aforesaid application of the petitioner challenging
the Jocus-standi of the respondent No.1 to file the appeal without leave of
the Court as she was not party in initial Court on arising the occasion'the
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appeal should have been heard on merits first by the appellate authority the
Additional Collector and subject to his order in appeal and subject to order
of second appeal on arising the occasion, on approaching the affected party
then only the Board of Revenue could have considered the matter on merits

- and not prior to that. In such premises the arguments advanced by the counsel
of the parties on merits of the matter do not require any consideration before
this Court. Parties shall be at liberty to raise all the arguments on merits of the
matter before the appellate authority and such authority shall consider the
same while deciding the appeal on merits.

9. In view of the aforesaid, I am of the considered view that the impugned
order being passed by the Board of Revenue by ignoring the jurisdiction of
the appellate Court i. e. Additional Collector is not sustainable and same
deserves to be and is hereby set aside. After setting aside such order in normal
course this Court has to remit back the matter to the Board of Revenue to
hear the revision afresh and decide only the question raised by the petitioner
in such revision challenging the Jocus standi of the respondent No.1 to file the
appeal without obtaining the leave from the appellate Court to file the appeal
as she was not the party before the concerning superintendent of the Land
Records. But parties present have requested that instead to remit back the
matter to the Board of Revenue to decide the aforesaid question the Additional
Collector be directed to hear the aforesaid application of the petitioner and
the appeal simultaneously and decide the same on merits on some early date
with some time bound schedule.

10.  Inview of such joint request, it is held that now the petitioner herein
who was the revisionist before the Board of Revenue does not want to prosecute
his revision further but wants the hearing of his appeal along with the application
challenging the locus-standi of the respondent No.1 to file the appeal before
~ the Additional Collector in whose Court the appeal of respondent No.1 was
pending on the date of passing the impugned order. In such premises there is
no bar under any law to direct the Additional Collector to hear the aforesaid
application of the petitioner herein first and subject to out come of such
application on arising the occasion hear and decide the appeal on merits finally
on some early date.

11. . Inviewof'the aforesaid discussion by allowing this petition impugned
order of the Board of Revenue dated 24.5.2013 (Ann. P.2) is hereby set
aside and instead to remit back the matter to the Board of Revenue to decide
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the revision afresh with the consent of the parties as stated above, the Additional
Collector Chhatarpur is directed to reopen the Revenue Appeal 160/Appeal/.
A-6-A/11-12 and take an endeavor to expedite the hearing of such appeal
and decided the same in accordance with the aforesaid direction on merits on
some early date probably on or before 30.11.2013. The petitioner and
respondent No.1 are directed to appear before the Court of Additional
Collector Chhatarpur firstly on 18.9.2013 so also on such other dates as are
fixed by such Court for hearing of aforesaid appeal.

12, Itismade clear that this order shall not come in the way of the parties
to file any application or proceeding in the aforesaid appeal, if the same is
necessary for them. It is further observed that Court of Additional Collector
shall decide the aforesaid appeal on its own merits without influencing from
any findings and of the observations made by the Board of Revenue in the
impugned order (Ann. P.8) or by this Court in the present order.

13.  Petition is allowed and the case is remitted back to the appellate Court
to decide on merits as indicated above. There shall be no order as to costs.

Pétitioh allowed.

LL.R. [2014] M.P., 2789
WRIT PETITION
Before Mr. Justice Sujoy Paul
W.P. No. 8026/2013 (Gwalior) decided on 31 October, 2013

DASHRATH SINGH ...Petitioner
Vs.
STATE OF M.P. & ors. ...Respondents

(and W.P. No. 8040/2013)

Panchayat Service (Discipline and Appeal) Rules, M.P. 1999,
Rule 4(1) - Suspension of Panchayat Secretary by Collector -
.Challenged on the ground that C.E.O. is the disciplinary/appointing
authority and C.E.Q. cannot be treated as sub-ordinate to Collector -
Held - C.E.O. must be treated as sub-ordinate to Collector as he is in
lower rank/position and class in comparison to the Collector - Collector
is competent to place the petitioner under suspension - Impugned
orders are appealable - Petitions are dismissed. (Paras 8, 9)
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Case referred : '
AIR 63 SC 550.

D.S. Raghuvanshi, for the petitioner. -
B. Raj Pandey, G.A. for the respondent/State.

ORDER

Susoy Pau, J. :- Since singular and similar issue is raised by the
petitioners against the impugned suspension order, with the consent of parties,
matters are analogously heard and decided by this common order.

2. In these cases, the suspension order is called in question. The
suspension order is approved / passed by Collector. The common ground is
that the disciplinary / appointing authority of the petitioners is CEO. It is further
contended that appointing authority as per new Rules of 2011 for Panchayat
Secretary is CEO. Thus Collector has no authority to place the petitioner
under suspension. It is further contended that CEO cannot be treated as
subordinate to Collector.

3. Learned Govt. Advocate submits that this order is appealable and it
cannot be said that order is passed by incompetent authority.

4. I have heard learned counsel for the parties and perused the record.

3. Rule 4 (1) of Madhya Pradesh Panchayat Service (Dlsc:lplme and
Appeal) Rules, 1999, reads as under :-

4 Suspension -(1). The appointing authority or any authority
to which it is subordinate or disciplinary authority in that behalf,
may place a member of Panchayat Service under suspension.”

A bare perusal of the said rules makes it clear that following authorities

_can place the panchayat employee under suspension :-

)
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(i) appointing authority
(ii) .any authority to which appointing authority is subordinate and
(iif) disciplinary authority. ) o
6. Even ifthe Collector is not appointing or disciplinary authoirty, question
is whether CEO can be said to be a subordinate to the Collector. The contention
of the learned counsel for the petitioner is that CEQ in the administrative

hierarchy is not immediate subordinate to the Collector. It is further contended
that Collector is not an appellate anthority against the order of CEO.

7. . AsperBlack's Law Dictionary (9th-Edition) the word “subordinate”
means “l. placed in or belonging to a lower rank, class, or position < a
subordinate lien>; 2. Subject to another's authority or control; to place in a
lower rank, class, or position; to assign a lower priority to <subordinate the
debt to a different class of claims>"

8. In the considered opinion of this Court, the rule making authority has
not placed any limitation in the meaning of “ subordinate”. The dictionary
meaning of subordinate is very wide. It means lower rank, position, control
and lower layer etc. In the considered opinion of this Court, in absence of
putting any embargo or condition with the word “subordinate” it has to be
given widest meaning. Thus CEO must be treated as subordinate to the
Collector. It cannot be disputed that CEO is in lower rank / position and class
in comparison to the Collector. In AIR 63 SC 550 (R.G Jacob Vs. Republic

of India) the Apex Court considered the word “subordinate” and opined as
under :-

“When with that intention the legislature has used the word
"subordinate" in S.165 without any limitation there is no justification
for reading into the word thé limitation suggested by the learned Counsel
by the words " in respect of those very functions". It is plain that the
interpretation suggested by Mr. Kumaramangalam needs the addition
of some words in the section, and that is clearly not permissible by the
use of the word "subordinate" without any qualifying words, the
legislature has expressed its legislative intention of making punishable
such subordinates also who have no.connection with the functions
with which the business or transaction is concerned. To limit the
meaning of "subordinate"” in the section as suggested by the learned
Counsel would be defeating that legislative intention and laying down
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’ a different legislative policy. This the Court has no power to do.

The appellant has therefore rightly been held to be "subordingte” to

the Joint Chief Controller, even though the appellant had no functions
to discharge in connection with the appeal before the Joint Chief

controller of Imports and Exports.” :
(Emphasize supplied)
9, This court in WP No. 7221/2013 has taken similar view,

10.-  Inthe light of aforesaid, I am unable to hold that Collector is not
competent to place the petitioner under suspension. The impugned orders are
appealable. Petitioners may avail the remedy of appeal under the Rules.

Petitions are dismissed with aforesaid liberty.

Petition dismissed.

LL.R. {2014] M.P., 2792
WRIT PETITION
+  Before Mr. Justice Sujoy Paul
W.P. No. 1191/2013 (S) (Gwalior) decided on 31 October, 2013

PRATAP SINGH MANDELJIYA ... Petitioner
Vs.
STATE OF M.P. & ors. ...Respondents

(and W.P. Nos..3162/2013 (S), 5419/2013(S))

A Panchayat (Powers and Functions of Chief Executive
Officer), M.P. Rules, 1995 - Transfer - Malicious in Nature - Entire
action of transfer is based on bald complaint of Ex. M.L.A. - Cannot be
said to be in administrative exigency or in public interest - Since
petitioner was shunted before he could resume charge on irrelevant
consideration - Transfer order is malicious in nature.

(Paras 14, 15, 16 & 17)
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‘B.  Panchayat (Powers and Functions of Chief Executive
Officer), M.P. Rules, 1995 - Withdrawal of Monitoring, Drawing and
Disbursing powers - Held - Once interim order is passed staying the
transfer order, it was not proper for the respondent to take away
monitoring, drawing and disbursing powersfrom the petitioner - Attempt
is made to nullify the interim order liable to be deprecated. (Para 18)
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C. Panchayat (Powers and Functions of Chief Executive
Officer), M.P. Rules, 1995 - Change of Service Condition - Transfer of
petitioner to Rajiv Gandhi Watershed Mission cannot be said to be on
equivalent post - Petitioner's service conditions are changed - He is
deprived to perform statutory duties attached to his post. (Para21)
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Cases referred :

2003 (11) SCC 740, 1996 (1) Labour Law Journal 26, ILR (2011)
M.P. 1720, (2003) 4 SCC 739, (1980).4 SCC 10, (2005) 6 SCC 776,
(2009) 2 SCC 592, (2007} 6 SCC 220, (1986) 2 SCC 7.

Vivek Jain, for thg petitioner.
Sangeeta Pachauri, Dy. GA. for the respondent/State.

- ORDER

Susoy PauL, J. :- Since the aforesaid petitions are interrelated and
involve similar question of facts and law, on the joint request, matters are
heard analogously and decided by this common order.
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W.P. No. 1191/2013

2. In this petition, the petitioner, Chief Executive Officer, Janpad
Panchayat, assailed the transfer order dated 18.02.2013. By this order it is
directed that till further orders he is transferred and posted at Sanjay Gandhi
Yuva Netratva Vikas Training Centre, Pachmadhi, Distt. Hoshangabad. This
order is challenged by the petitioner on the ground that petitioner is subjected
to frequent transfers. On 28.05.2012 he was posted at Pahadgarh. On
19.10.2012 he was posted at Sironj, from Sironj he was transferred to
Sabalgarh on 06.11.2012 and from Sabalgarh he was transferred by the
impugned order on 18.02.2013 to Pachmadhi.

3. Shri Vivek Jain, learned counsel for the petitioner, submits that the
petitioner joined at Sabalgarh on 09.11.2012. At the time of joining at -
Sabalgarh, respondent No.3 was enjoying the current charge of post of CEO.
It is contended that he is close associate of respondent No.2, Ex-MLA who
belongs to ruling party. The petitioner was actually given charge only on
03.12.2012 nearly after one month from the date of joining. Charge handing
over letter is annexed as Annexure P/7. -

4, The next attack on the transfer order is on the ground of malafide. Itis
contended that the respondent No.2, Ex-MLA, on his letter head wrote a
letter to the Principal Secretary Panchayat and Rural Development on
12.11.2012 requesting transfer of the petitioner to elsewhere and in lieu thereof,
requested to continue respondent No.3 on current charge basis as CEO,
Janpad Panchayat. It is contended that on the same date superior officer put
amark onthe forehead of the same document Annexure P/8 that “ As discussed
put up immediately it sifoag ¥mif @emaa CEO <t @7~ Shri Vivek Jain
submits that even before petitioner could resume the charge, on 03.12.2012a
complain was made against him which has nothing to do with administrative
exigency or public interest. He submits that respondents No.2 and 3 are in
~ good relation and with a view to accommodate respondent No.3, petitioner
was shunted. Criticizing the transfer order, it is contended that entire action of
transfer is founded upon Annexure P/8. By drawing attention of this Court to
Annexure P/3, it is contended that respondents decided to transfer the petitioner
and then started searching the place where he could be posted. Attention is
drawn to the relevant portion of notesheet dated 12.11.2012. Subsequent
portion of said note sheet shows that information was desired from Joint
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Director Training Centre, Pachmadhi whether equivalent post is lying vacant
because petitioner was proposed to be posted at said training Centre at
Pachmadhi. Note sheet further shows that information is received from the
training Centre of Pachmadhi that petitioner's salary can be drawn against
the post of Lecturer/ Reader. Said note sheet was approved and petitioner is
transferred. Shri Jain contended that transfer is malicious is nature.

5. The next ground of attack is that the petitioner is appointed to perform
duty as Chief Executive Officer, Janpad Panchayat under the relevant
recruitment rules. The said rules provide certain nature of duties and
responsibilities. Petitioner has statutory, legal and vested right to perform only
such duties which are attached to his statutory post, he is under no obligation
to be transferred to any other organization / institution. More so, when there
is no equivalent post in the said institution. The setup of the Pachmadhi is
shown in Annexure P/12 with rejoinder. As per this setup, it is contended that
no administrative post is lying vacant and the respondents intend to draw
salary of the petitioner from post of Reader / Lecturer which itself shows that
relevant or equivalent post is not lying vacant at Pachmadhi Centre.

WP No. 3162/2013

6.  Thegrievance in this petition is that in WP No. 1191/2013 this Court
has stayed operation of the transfer order, resultantly, the petitioner had a
right to continue as CEQ, Janpad Panchayat, Sabalgarh by the impugned
order dated 27.04.2013 (Annexure P/1). It is contended that since petitioner
has “obtained stay”, the monitoring, drawing and disbursing powers of the
petitioners are given to respondent No.3, Shri B.R. Jatav, BDO Kailaras. It
is contended that this is an attempt to nullify the interim order. Shri Jain submits
. that if the monitoring, drawing and disbursing powers are taken away, CEO's
status is reduced as cletk and in view of interim order, this was impermissible.

WP No. 5419/2013

7. In this case order dated 22.07.2013 is called in question. In WP No.
3162/2013 this Court stayed the operation of the impugned order, thereafter,
by order dated 22.07.2013 the petitioner is directed to be posted in Rajiv
Gandhi Watershed Mission under Development Commissioner. It is contended
that said transfer is impermissible. By placing reliance on the setup, itis
contended that there is no such post on which petitioner can work there. No
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post is also defined where petitioner could be posted. Said transfer / posting
amounts to change of service condition of petitioner which is impermissible.

8. . Per Contra, the stand of Mrs. Pachauri is that the transfer order dated
18.02.2013 is passed in accordance with law and there is no infirmity in the
same. She submits that the employer is the best judge to decide as to where
the employee is to be posted . The petitioner has no right to remain posted at.
particular post. Shri Praveen Visoriya, Advocate for the respondent No.3 in
WP No. 5419/2013 submits that he received Govt. order to take over the
charge from the petitioner. He has no interest, whatsoever, to take said charge.
He only acted as per Govt. order.

5. I have heard learned counsel for the parties and perused the record.

10.  The basic order is transfer order datéd 18.02.2013. Other orders are
subject matter of challenge in WP No. 3162/13 and WP No. 5419/2013 and
are passed in continuance of order of transfer,

The petitioner has specifically pleaded in WP No. 1191/2013 that
respondent No.3 is close associate of respondent No.2, former MLA. Despite
service on the respondent No.2, said respondent has not rebutted the same.
This is trite in law that allegations of malafide must be rebutted by filing reply
in a specific manner. So far as allegations of malice are concerned, it is apt to
reproduce the letter of the respondent No.2 (Annexure P/8)
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11.  Onthisletter itself by putting a note it was ordered that respondent
"'No.3 shall continue to work as CEO (In-charge). The note sheet (Annexure
- P/5) shows that respondents decided to transfer the petitioner and then
searched where he could be transferred. After obtaining information from
Training Centre, Pachmadhi, the petitioner is directed to be posted there with
further direction that his salary will be drawn from the post of lecturer / reader.

Question is whether said transfer can be said to be in administrative exigency .
or in public interest.

12.  Transfer order can be passed only in administrative exigency or in
public interest. I find substantial force in the contention of the petitioner that
even before he could resume charge at Sabalgarh on 03.12.2012, the
respondent No.2 wrote a letter for his transfer. Thus the grievance of the
respondent No.2 is not that petitioner could not perform properly or his actual
functioning is contrary to public interest. The request of transfer is based on
the ground that the petitioner has association with some political party. In
addition, it is requested that the arrangement of current charge with respondent
No.3 be continued. The respondents acted on this communication Annexure
P/8, which is clear from the entry mentioned on the forehead of the document
which is reproduced in para 4 of this order.

13. In2003 (11) SCC 740 _(Sarvesh Kumar Awasthi Vs. U.P. jal Nigam
and others) the Apex Court held that the power of transferring an officer
cannot be wielded arbitrarily, malafide or an exercise against efficient and
independent officer or at the instance of politicians. For better administration,
the officers concerned must have freedom from fear of being harassed by
repeated transfers or transfers ordered at the instance of someone who has
nothing to do with the business of administration.
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14.  TheAllahabad High Court in 1996 (1) Labour Law Journal 26 (Pawan
Kumar Shrivastava Vs. U.P. Electricity Board and others) held that where
the transfer order is on political considerations and complaints and not based
on administrative exigencies or public interests, it is bad in law. This Court in
ILR (2011) MP 1720 ( K.S. Verma Vs. State of M.P. and others) opined
that note sheet / complaint is taken into consideration by the Minister. It is
held that this kind of complaint cannot be a foundation for transferring the
employee from one place to another. Except a bald complaint lodged by the
district head of a political party, no other material brought on record to justify
that the petitioner derelicted in his duty. The Court imposed cost also. This
case has similarity with the present matter. The record shows that the entire
action of transfer is based on bald complaint of Ex- MLA / Respondent No.2.

15.  Inthelight of aforesaid judgments, the transfer order on the basis of
such complaint cannot be said to be a fair exercise of power. Such transfer
cannot be said to be in administrative exigency or in public interest. Thus, it is
clear that transfer order is passed for reasons which are not germane for
passing the valid transfer order. On this score alone transfer order is liable to
be interfered with.

16.  Thisissettled in law that exercise of power for an extraneous or ulterior
purpose amounts to “malice in law”. Legal malice or malice in law means
something done without lawful excuse. In other words, it is an act done
wrongfully and willfully without reasonable or probable cause, and not
necessarily an act done from ill-feeling and spite. It is a deliberate act in
disregard of the rights of the other(See: State of4.P. Vs. Goverdhanlal Pitti
(2003) 4 SCC 739). Where government action is unreasonable or lacking in
quality of public interest, though different from that of mala fides, it may ina
given case furnish evidence of mala fides (See :Kasturi Lal Vs. State of J &
K(1980)4 SCC 10). Even if an order is found to be not vitiated by malice in
fact, but still can be held to be invalid, if the same is passed for unauthorized
purpose as it would amount to malafide in law [see: (2005) 6 SCC
776 ( Punjab State Electricity Board Vs. Zora Singh)]. In (2009) 2 SCC
592 (Somesh Tiwari Vs. Union of India) it is opined that transfer order will
be bad in law, if it is issued not based on any factors germane to the passing of
an order of transfer and based on irrelevant grounds.

17.  On the basis of aforesaid, it is clear that transfer order dated
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18.02.2013 is malacious in nature. Thus, this order is set aside. It needs to be
set aside for yet another reason that petitioner was transferred to Sabalgarh
only on 06.11,2012 and before he could resume the charge, he is shunted to
Pachmadhi on irrelevant consideration. This action of respondents is not
appreciable and not in the spirit of democratic principles.

18.  So far as WP No. 3162/2013 is concerned, impugned order shows
that since the interim order is passed against transfer order dated 18.02.2013,
the respondents have decided to take away monitoring, drawing and disbursing
power form the petitioner. In the return of this case the respondents have
made attempt to justify the transfer order. In the considered opinion of this
Court, once interim order is passed staying the-order dated 18.02.2013, it
was not proper for the respondents to take away the said powers from the
petitioners. The petitioner's service conditions are governed by M.P. Panchayat
(Powers and Functions of Chief Executive Officer ) Rules, 1995, As per these
rules, petitioner is entitled to exercise certain statutory powers. There was no
justification in not permitting the petitioner to exercise those statutory powetrs
attached to this post. In the opinion of this Court, reasons assigned for taking
away those powers from the petitioner is arbitrary and impermissible. Every
citizen has a right to approach the Court against any wrong and pray for
interim order. If interim-order is passed, unless it is vacated or modified, parties
are bound to follow it in letter and spirit. In the manner order Annexure P/ 1
is passed, it shows that respondents have made an oblique attempt to overreach
the order passed by this Court and made an attempt to nullify the same. This
is liable to be depricated. Reasons assigned in order dated 27.04.2013 are
totally unsustainable and accordingly this order is also set aside.

19. So far as WP No. 5419/2013 is concerned, by this order, the petitioner
is directed to work under Rajiv Gandhi Watershed Mission. It is not clear as
to on which post petitioner is transferred. I find force in the contention of the
petitioner that the petitioner is not obliged to work on any other post than the
post for which L <was selected and appointed. The order dated 22.07.2013
is also bad in law because it is issued with a view to nullify the interim protection
given to the petitioner. In other two writ petitions, the respondents have made
consistent efforts to nullify the orders of this Court which amounts of malice.
This also amounts to colourable exercise of power. No material is placed by
the respondents either in WP No. 1191/2013 or in WP No. 5419/2013 to
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show that the petitioner is transferred to any equivalent post.

20.  The Principal Seatin WP No. 112/97 (Manish Menon Vs. Shri Gujrati
Shikshan Sangh Raipur and others) set aside the transfer order of a Upper
Division Teacher whereby he was directed to teach middle school students of
the same institution. In the said case the petitioner was appointed as UDT to
teach class -XI and XII students. The management transferred him in the
same school without reducing salary. Yet, this Court by order dated 01.12.1997
set aside the said order and opined that it amounts to change of service condition.
The said order was affirmed by the Division Bench in LPA. This is settled in
law that equivalence is not confined to pay scale only. It has relation with -
nature of duties, responsibilities, powers which are being exercised. These
relevant factors have relation with status of the officer. Supreme Court in
(2007) 6 SCC 220 ( Tejshree Ghag and others Vs. Prakash Parashuram
Patil and others) has opined as under :-

“An order of transfer ordinarily should be in terms of the existing rules.
Transfer may even be incidental to the conditions of service, but thereby
nobody can be deprived on his existing right. Existence of power and
exercise thereof are two different concepts. An executive power in
absence of any statutory rules cannot be exercised which would result
in civil or penal consequences. Such exercise of power must, moreover,

be bonafide. It cannot be done for unauthorized purpose. An executive
order passed for unauthorized purpose would amount to malice in

lgiw. An order of transfer cannot prejudicially affect the status of an
employee. If order of transfer substantially affect the status of an
emplovee, the same would be violative of the conditions of service

and this illegal.”

(Emphasize supplied)
In (1986) 2 SCC 7 (Vice-Chancellor, L.N. Mithila University Vs.
Dayanand Jha) the Apex court opined as under:-

“In the present case, although the two posts of Pincipal and
Reader are carried on the same scale of pay, the post of Principal has
higher duties and responsibilities. Apart from the fact that there are -
certain privileges and allowances attached to it, the Principal being the



LL.R.[2014]M.P. R.K. Singh Vs. State of M.P. 2801

head of the College has many statutory rights. Thus the post of Principal
cannot be treated as equivalent to that of Reader for the purposes of
Section 10(14).” -

21.  In the light of aforesaid, in my opinion, petitioner's transfer to
Pachmadhi or under Rajiv Gandhi Watershed Mission cannot be said to be
on equivalent post. By passing impugned orders, petitioner's service conditions
are changed. He is deprived to perform statutory duties attached to his post.
The petitioner being a CEO was equipped with statutory powers which
includes administrative powers. Same could not have been taken away
arbitrarily. -

22.  Asanalyzed above, in the opinion of this Court, the impugned orders
passed in these writ petitions cannot be permitted to stand. The same are set
aside. In the manner respondents have passed impugned orders, I deem it
proper to impose a cost of Rs. 5000/- which shall be paid to the petitioner
within 30 days. The petitions are allowed. :

Petition allowed.

LL.R. [2014] M.P., 2801
WRIT PETITION
Before Mr. Justice Sanjay Yadav
W.P. No. 9145/2013 (Jabalpur) decided on 11 November, 2013

RAM KALESH SINGH ... Petitioner
Vs.
STATE OF M.P. & anr. ...Respondents

Industrial Employment (Standing Orders) Act, M.F. (26 of 1961),
Clauses 2(i)(vi) - Petitioner was classified as permanent time keeper w.e.f.
13.10.2006 pursuant to award passed by Labour Court - Subsequently by
order dated 18.07.2013, he was regularized as Mason - Petitioner sceks
modification of order dated 18.07.2013 to the effect that he be regularized
as Time Keeper w.e.f. 13.10.2006 from the date of the award passed by
Labour Court - Held - Though the petitioner was granted the benefit of
permanent classification w.e.f. 13.10.2006, but he fails to establish that
there were clear vacancies of a Time Keeper on 13.10.2006 - Same would
only entitle him for difference of wages of daily wage worker and the Time
Keeper, however the same will not make liim the member of service in the
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cadre of Time Keeper - Order dated 18.07.2013 cannot be found faulted -
No interference is caused. , (Paras 1,13 & 14 )

Feifre i (verdt ske) SR 58 (1961 @71 26) @S
2ﬁ)(v0—umaﬁmwmwﬁaﬁ7&ﬁm$m#
13.10.2006 @ WAl ¥9 & wI¥ T AR ® °9 ¥ wffww fear Tar —
qEYET AW & 18.07.2013 g 9 wwfret B By ¥ Frafa far war —
I} AR fY. 18.07.2013 ¥ 39 USR BT TRad arwar * f5 59 AHTAT BT
Iare TRT 5t oI @ R, 13.10.2006 ¥ YA ¥7 @ 99 =W Ww @
20 ¥ frafia fea w8 — aftfafRe — a=f anh @t 13.10.2008 T gard)
w0 ¥ g affewor a1 @ uae fear o, fg 9w Ow v wee W
Bl ¥el {6 13.10.2006 B T FR AN wWe Riwar of — gaq 9 =
dad @ I9T i ok oy R B dow @ ofaR BT swER whm
MY O ¥ 8 <I§H PR D de¥ ¥ VaT o7 9w T T — a2y K
18.07.2013 ¥ Ffe 7f wd w1 wHd — swEy FT BROT T

Cases referred :
(2006) 2 SCC 706, (2006) 1 SCC 584,

Sanjay Verma, for the petitioner.
Vikram Johri, P.L. for the respondent No.1/State.

ORDER
SanJAY YApAv, J. :~ Heard.

1, Petitioner seeks modification of the order dated 18.7.2013 and
direction to respondents to regularize the petitioner on the post of time keeper
with effect from 13.10.2006. (By order dated 18.7.2013, petitioner has been
regularized as Mason (work charged) in Scale of Rs. 4400- 7400 + Grade
Pay Rs. 1300 P.M.).

2. Initially engaged on 'daiiy wages, in the Public Health Engineering
Department, petitioner raised an Industrial dispute seeking regularization. The
dispute referred for adjudication was :-

a1 Y xHEed RiE R o g g o Rt o sl
@ st FrafrieR & g amdh 22 oy o o 39 gey o
e =t w1 fy R o e '

3. The permanent classification was sought by the petitioner on the basis
of the provisions contained in the Standard Standing Orders under M.P,
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Industrial Employment (Standing Orders) Act, 1961 (referred to as SSO). .

4’ - Thelabour Courtvide award dated 13.10.2006 directed for permanent
classification of the petitioner on the post of time keeper. Consequent whereof,
the petitioner has been classified as permanent Time Keeper with effect from
13.10.2006 by order dated 17.12.2007.

5. When the matter stood thus, the petitioner by order dated 18.4.2013
has been regularized in service on post of Mason (work-charged) in grade
Rs. 4400-7440 (Grade Pay Rs. 1300 per month) under Madhya Pradesh
~ New work-charged Service Recruitment Rules 2012. The order stipulates :-

“oeeg ifRiaT, ste wared AR e e @ 9
FATE 10638 /I, /&RIoL. /WA, /AT f§id 26.09.2012 G
R & wravd 2 do whl sHERa @ wrfaRe weme o
ey g el 9 @ fad Tal @ freg Prafrieor &g 3
T frdet & oo d gon wHe-wT W W faen Rl @
Tfyer § Frofides 2 TRaw Wy T el srdE
TRIRT B AT B MR W IR F i priRa Frifed e
e 4 3 T T A9 (FRAIRG) B 4 W Y. T BEART
Qo it Fra 2012 ¥ TR GRIRE ITTAN . 4400—7440+0F
399 ©. 1300 URHE T4 WA ERT GHE—AaT TR WO A8
et WA 90 ERT AR T Bed & RRAle @ awers wY R
TR IO ¥ Hea R IS (SRR A 408 A 28
Ry 2012 & THTRE (A9, A e T fam, SrdwriRa
ot e PR | 39 T arer e (el e Jar ) e
2012) # fafea vl & aeh frga fmn wmen & e wied 6 4
SooRaa Frateral @ s Tewer far 2 17

6. Being aggrieved, petitioner seeks direction to the respondents to treat
him as regular time keeper with effect from 13.10.2006, the date from which
he has been classified as permanent.

7. The respondents, however, refutes the contention. It is urged that the
permanent classification under SSO is altogether different than regularization
on @ post in work-charged establishment. It is urged that with regularization,
an incumbent become, the member of establishment which is not the case in
permanent classification. It is urged that béing classified as permanent, the
incumbent is entitled for.the benefit which accrue under the SSO and does
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- not become a member of service. It is accordingly urged that the petitioner,
on being regularly appointed in service under Rules is from the date when
such order is passed and not from a retrospective date.

8. There is considerable force in the submission on behalf of the
respondents.

9. Standard Standing Order are framed under M.P. Industrial Employment .
(Standard Orders) Act, 1961. Clauses 2 (i), (vi) of the standing orders L
stipulates :- R

“2. (1) A'permanent' employee is one who has completed six
_ months' satisfactory service in a clear vacancy in one or more
- posts whether as a probationer or otherwise, ora person whose
name has been entered in the muster roll and who is given a
ticket of permanent employee ;

* * *

(vi) 'temporary employee' means an employee who has been
employed for work which is essentially of a temporary
character, or who is temporarily employed as an additional
employee in connection with the temporary increase in the work
of a permanent nature; provided that in case such employee is
required to work continuously for more than six months he
shall be deemed to be a permanent employee, within the
meaning of caluse (i) above.”

10.  Taking into consideration the right as would accrue in favour of a daily &
wager under Standard Standing Order, it has been observed in M.P Housing
Board and another v. Manoj Shrivastava (2006) 2 SCC page 706 :-

“8. A person with a view to obtain the status of a “permanent
employee” must be appointed in terms of the statutory rules. It
is not the case of the respondént that he was appointed against
a vacant post which was duly sanctioned by the statutory
authority or his appointment was made upon following the
statutory law operating in the field.

9. The Labour Court unfortunatel}" did not advert to the said
» question and proceeded to pass its award on the premise that
as the respondent had worked for more than six months
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satisfactorily in terms of clause 2 (vi) of the Standard Standing

- Orders, he acquired the right of becoming permanent. For
arriving at the said conclusion, the Labour Court relied only
upon the oral statement made by the respondent.

10. It is one thing to say that a person was appointed on an ad
hoc basis or as a daily-wager but it is another thing to say that
he is appointed in a sanctioned post which was lying vacant
upon following the due procedure prescribed therefor.”

11. It has been further held therein :-

“17. It is now well settled that only because a person had
been working for more than 240 days, he does not derive any
legal right to be regularised in service. (See Madhyamik
Shiksha Parishad, U.P. v. Anil Kumar Mishra, Executive
Engineer, ZP Engineering Divn. v. Digambara Rao,
Dhampur Sugar Mills Ltd. v. Bhola Singh, Manager,
Reserve Bank of India v. S. Mani and Neeraj Awasthi,”

12, Similarly in State of Karnataka and others v. KGSD Canteen

Employees’ Welfare Employees Association and others (2006) 1 SCC 584
itisheld:- ‘

“44, The question which now arises for considerationisasto
whether the High Court was justified in directing regularisation
of the services of the respondents. It was evidently not. In a
large number of decisions, this Court has categorically held
that it is not open to a High Court to exercise its discretion
under Article 226 of the Constitution either to frame a scheme
by itselfor to direct the State to frame a scheme for regularising
the services of ad hoc employees or daily wage employees
who had not been appointed in terms of the extant service
rules framed either under a statute or under the proviso to
Article 309 of the Constitution. Such a scheme, even if framed
by the State, would not meet the requirements of law as the
executive order made under Article 162 of the Constitution
cannot prevail over a statute or statutory rules framed under
proviso to Article 309 thereof. The State is obligated to make
appointments only in fulfilment of its constitutional obligation
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as laid down in Articles 14, 15 and 16 of the Constitution and
not by way of any regularisation scheme. In our constitutional
scheme, all eligible persons similarly situated must be given
opportunity to apply for and receive considerations for
appointments at the hands of the authorities of the State. Denial
of such a claim by some officers of the State time and again
had been deprecated by this Court. In any view, in our
democratic polity, an authority howsoever high it may be cannot
act in breach 'of an existing statute or the rules which hold the
field.”

13.  Inthe caseat hand though granted the benefit of permanent clessification
under Standard Standing Order the petitioner fails to establish that there were
clear vacancies of a time keeper on 13.10.2006. In absence whereof, though
the petitioner's classification as permanent time keeper with effect from"
13.10.2006 cannot be interfered with. However, the same, in the considered
opinion of this Court, would only entitle him for difference of wages of the
daily wage worker and the time keeper which, however, will not make him the
member of service and in the cadre of time keeper, it can be only after
ascertaining the vacancies and appointing the incumbent against such vacancy.
In the present case, the petitioner and the like having been brought on work-
charged establishment i.c. in service on a clear vacant post of mason by order -
dated 18.4.2013, the same cannot be found faulted with on the anvil that the
petitioner has been classified as permanent time keeper. :

14. Inview of above, no interference is caused. The petition is dismissed.

Petition dismissed,

LL.R. [2014] M.P., 2806
WRIT PETITION
Before Mr. Justice Sanjay Yadav 4
W.P. No. 5692/2013 (Jabalpur) decided on 21 November, 2013

SUDHA JAIN (DR.) & ors. ...Petitioners
Vs.

M.P. HOUSING AND INFRASTRUCTURE

DEVELOPMENT & ors. ...Respondents

(and W.P. Nos. 996/2013, 998/2013, 5746/2013, 3170/2013, 3165/
2013, 3164/2013, 439/2013, 432/2013, 423/2013, 11716/2013, 995/2013,
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11242/2013, 11712/2013, 11713/2013, 11714/2013, 11715/2013, 11317/
2013, 11316/2013, 11710/2013, 21789/2012, 5690/2013, 11312/2013,
11789/2013, 11788/2013, 11790/2013, 12595/2013, 13104/2013, 13106/
2013, 7147/2013, 11717/2013, 11792/2013, 11791/2013, 11314/2013,
11313/2013, 10740/2013, 10738/2013, 10718/2013, 10717/2013, 10713/
2013, 10714/2013, 10715/2013, 9736/2013.

A.  Griha Nirman Mandal Adhiniyam, M.P. (3 of
1972)(Substituted by M.P. Act No. 4 of 2011 w.e.f. 04.01.2011), Sections
47, 50(b), Housing Board Accounts Rules, M.P. 1991, Rule 5.4 and 5.7.4.
- Linking of cost price with Collector's guideline - Petitioners have
purchased residential accommodations from M.P. Housing Infrastructure
Board under self financing scheme - Issue revolves round the pricing of
these residential accommodation - Petitioner have confined their challenge
only to linking of cost price of land with Collector's guidelines - Held -
Unless established that determination of market value is by the expert
Committee constituted under 2000 Guideline, Rules by following with the
procedure laid down therein the market value determined by the Collector
will not be foolproof determinant for pricing of the residential
accommodation under the self-financing scheme - These guidelines are
for the purpose of determination of stamp duty and keeps on changing
every year. (Para 32)

@ YF AT ¥ SRR, 4. (1972 @7 3)(04.01.2011 & gHId
77, ST 2011 BT B. 4 g7 Fhreenfia), grre 47, so(dl), 7& Ao 956
T a9 9.9, 1991, 99 5.4 T 5.7.4 — @7 o @1 BolaeY @ lewfidan
Z wrer oier wrar — ardme 3 w-fawlm ateer @ el ww, e i
FIERH Hed § AEAT WH B4 58 — 37 I R # @d W)
faree ofea 2 — I 3 sl gHd), $aa saeer @ -y |
A4 @ g o8 B o HY 9 9w 9ifa el @ - afvfeaiRa — e«
a% 5 ge <enfia =& faa wsmar f e g &1 fafwon, 2000 fear-Fdw
frt & siwefa afsa Rty wfify g, su aftmfya ufisar @1 v o
fear 74T 2, $agex g7 PEiR TR gw, w-Reiy atom & awfa
AT I # P 98 e @ fay gemEhT @) e 4 R Feie
78 &h — w7 few-Ridy, wra goe @ FPafor $ yaies iy @ ok e
o qged vEd 2

B. Griha Nirman Mandal Adhiniyam, M.P. (3 of
1972)(Substituted by M.P. Act No. 4 of 2011 w.e.f. 04.01.2011), Sections
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47, 50(b), Housing Board Accounts Rules, M.P. 1991, Rule 5.4 and
5.7.4. - Date for determining the cost price - It is the date when after
the scrutiny of the applications received in pursuance of the tender
when allotment is finalized - Price prevailing on such date is applicable.

‘ (Paras 33, 34)

o TE [T Fear Sfefram, 7.9, (1972 &7 3) (04.01.2011 &
gHIE1 7F. FET 2011 BT @, 4 T Fheyifa), srere’ 47, so(d) 75
13317 F5er T FrrT 7.9, 1991, 9% 5.4 T 5.7.4 — &FIT 7 2 Frefeor
o1 faf?r — ag 78 fafy 2, w9 fafder @ sgaRor & ura andeat 9% wiyer
a%usﬂm,ma:raﬁafﬁqmﬁmw—waﬁlﬁiaﬁﬁwaﬁmm
sy 2 .

C. Griha Nirman Mandal Adhiniyam, M.P. (3 of
1972)(Substituted by M.P. Act No. 4 of 2011 w.ef. 04.01.2011), Sections
47, 50(b), Housing Board Accounts Rules, M.P. 1991, Rule 5.4 and 5.7.4.
- Addition of extra expenditure towards cost price - Unless it is established
that an extra expenditure has been incurred after the allotment of the site
the final pricing of the unit by authority is.always vulnerable and if found
to beirrational and unreasonable is liable to be declared null and void -
Board having failed to establish the expenditure added towards cost price
of the land after the date of allotment is not justified in adding the same
towards cost price of land. (Paras 48, 56)

7 TE FHfor gser affSa 79, (1972 1 3)0s.01.2011 ©
gHrd} A9, AT 2011 BT . 4 FIT vRvenfia), arery’ 47, s0(d). 78
o gea dar Fraa 4.9, 1991, AT 5.4 7 5.7.4 — ara goF &1 v
FIARTT @ GiST W7 — 914 9% U8 i & ghar f5 v @ anges
TEETa AfoRed =g Swra gan 2, iRt g s @Y ofRm #vg e
ﬁ_%rt?aﬁ'\fuﬁtmﬁﬁﬁwﬂgﬁagﬁmmmm?.asﬁﬁrm’hﬁa
uiftw f5d wr ot @ - aees @ Rt @ wvara qfy @ anrg Tew @
mﬁsrwmwﬁamﬁ##mﬁww.aﬁqﬁr?mq\m
1 Fik wier S =maife T8 #)

Cases referred :

(1999) 5 SCC 62, (2004) 2 SCC 9, (1994) 4 SCC 595, (1995) 1
SCC 717, (1996) 3 SCC 124, (2009) 15 SCC 769, (2009) 4 SCC 193,
1994 Supp.(3) SCC 494, (2005) 10 SCC 796, (2009) 7 SCC 438, (1995)
3 SCC 1, (1989) 2 SCC 116, (1994) Supp.(3) SCC 494, AIR 1996 MP
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212, (2011) 6 SCC 714, (2000) 8 SCC 606, (2008) 2 SCC 672, (2008) 13

SCC 597, (1986) 1 SCC 264, (2008) 3 SCC 279, (1986) 3 SCC 156,
(2011) 11 SCC 13.

Hemant Shrivastava, for the petitioners.
R.D. Jain, A.G. with PX. Kaurav, Addl. A.G. for the respondent/
State.

. Aditya Khandekar, for the respondent MP Housing & Infrastructure
Development Board.

ORDER

SanJaY Yapav, J. :- Though these writ petitions are by different income
* groups having purchased Nice Duplex/Nice Triplex/Nice Duplex Corner/ Senior
Higher Income Groups/Higher Income Group/Middle Income Group and the
~ Economically Weaker Sections under Self Financing Scheme from the Madhya
Pradesh Housing and Infrastructure Board (hereafter referred to as Board);
however, because of the similarity of the controversy raised in these writ
petitions, they were heard analogously and decided by this common order.

2. The issue revolves round the pricing of these residential
. accommodations.
3. Since the same principle of pricing are applied for these residential

houses by the Board, the basic facts are retrieved from Writ Petition No.
5692/2013 — Dr. Sudha Jain and 16 others.

4, Inviting offer through advertisement, drawing of lot, allotment thereof
by selecting prospective purchasers, various installments payable by these
prospective purchasers on the basis of tentative/provisional price fixed by
Board by these purchasers (In some EWS cases the fact may vary regarding
-the payment schedule; however, since pricing of residential houses is the core
issue, the variation of payment schedule will not have any bearing on the final
* outcome), non execution of sale deeds are not in dispute. Therefore, these
facts are not gone into.

5. It may also be noticed that this is the second round of litigation. In
earlier round the writ petitions were disposed of with direction to
Commissioner, Housing Board to decide the representation preferred by
respective petitioners by a reasoned and cogent order.
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6. The representations came to be decided on 8.3.2013 whereby the
decision of Board of enhancing the cost price of respective units have been
upheld and following decision has been taken:

YRVl W AVSH §RT WdHed . —4601—25 /223 /2 /2013 |
wedafrfia 9§ fofg forr T /5 -

1., Wﬂ?&ﬁ?ﬁﬁfmﬁﬁﬁﬁ%mﬁﬁmml

2. qﬁam%ﬁmﬁ%aﬁwmwwmﬁmm%
T 7 I & T e o iy e fraT S sty @ e
HUST G0 AT BN |

3. UeHIM 36 STarT T i it~ e fwiRe fan war 8, sehr
Ay i3 Hafdra sidSt 1 {316 31 7 2013 9 ST A B RIT arfvaw
AR R 9§

4. AUSH B AR VU T—514 471 24.22012 D Aegq F 99 G
T B B AHI—G i 31 W, 2012 PR o 0 of, R
g 31T 11.6.42 BN U4 1% 306.12 a@ afy 2 1< of), s wever
AN W Y R W) R R Y6 § | 6 9 iy o
Y B AR F a1 fald 31,/3 /2013 TH AR YSH [0l T4 |

3e: SHATIN GHlelp HUSel B gINT A9Scl B Yaferd UNUF,
SRARY & Ea A qd F BT 74 wipar / eriard @ W, S= ey
g7 33 T Foider ogaR SRiaE) o g WAl o 9 grars &
e faan v wr oRRIfoRl @ Rerodia ol dee 3
—4601/25 /223 /2 /2013 T&AM 1222013 & 9K §d Hafvdl @
RITIEA! B S W § S T W & | 9 Hafal @) i
T famar o | :

7. Before getting into the reasons assigned by the Board, * Comparative
Statement will set out the costing pattern of the residential accommodation in
question.
COMPARATIVE STATEMENT FOR TENTATIVE COST/TENTATIVE
REVISED COST/FINAL COST
36 HOUSES AT “RIVIERATOWNE”BHOPAL
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8. |Type of Houses Tentalive cost a the ime of booking mawagg%ﬁ:ﬁmﬂ%sgsg A5 per fnal epproval IDiff I cog
o Const, Cost | Tohal 8¢ Fina! pproval Cost
@9800- | Advertise- & andRevised Tentative
Sg |med Conlt Cost(Cal 14-10)
Ch
2 4 j 9 13
L. Nioe Duples (Comer) PA 091|530 490 Rs 3485 Lacs
22351 Sum (or 2405 8¢.F) S
HI5X20M 0%
L (NieDuplexPA 184,57 1809 4000 400 Rs.23.64Lacs
Jom (or 1986 5 2) Plok Area or
i a7%
150X20m=1508qm(18
Nos)
3. [Nice Triplex PA 8% a4 495 184 [Rs 2397 Lacs
Sqm (or 2436t 2) Plot Area «
150X 20m = (14 Nos) £
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8. Now for the reasons which find mention in the order dated 8.3 2013
justifying the enhancement. These are:

1, oS URYF ©—21 /08 faid 24.10.08 § we yowH € & 59
uehRvil 3 it T freiRor T gaT & I Avea gR1 wHfE W R
T} el @99 Td TATRG TSt Tl 3 g © JER TR 0T
T Yo TR A B FAgex Mes g D ATAR DI T4 TUFT B
o B SR <1 T A B, IHD AT Ied (iR far sy

2. IRYF B, 21 /08 feiF 24.10.08 B Ff¥HT 3 7 I 8 5 (A
rfer Fom arfec sea feifRor fomar < 991 © iR orfll e 9 9y
2 o Oy il @ A fismos g TRy 7 @ g Swiad ffy
& SR B U Tou Futor frar W | W & 1 daer AT wedfeai
Rrerent ferepar foam < g7 & STapT AT ou fRRIRer <181 g Heeie
36 T TE W TRt & w9 § Classify 78I 81 Heell {1 f9od
favar < 9ot & S R 91 wivm of o @ fog ey sfera
&1 Frare gof 811 atmaeas & 1 9 ok 1 5 9IS &1 weifera iy &
IR TR ardfee e Frier | o/ & o 98 9u® SR o B
T Y PR =~ @ e 91 o @ g9eR Bl @ | RN
et weafia 9i€ & g fpeh o afia & R o o o 2
3 We 36 e Tl B A wwafc @ St F 78 @ o
HedT | o1d: 9 SR W 9RUS 21,708 SH W ARL T8l 81, & T5
|y &1 T |

3, FGIE & WIT ¥ SY HAStaa I W AP fHid 3.3.2012 @7
saae frar Rl 99 gRT eefiT 918 @ Uz fawie 2222012 %
IR 3 TeHT W ARy it fam war § 1 98 3 we REgeR B

1. T f&A1 10.5.2008 & G WwT &) T Ao W qed oo &
gt fgi A 31, WY AT URAT B & wHE ol &P

2. T e TiNor § pelee] MES AR ¥ gET $ Faedl
faie 30.0.08 & ATE WRWT BN TS AT T FAFT &7

3. T o1 femie o) o @ ardsRe et SR B SIeY 3T
FRFT B e AT 5y OR 8, 3 A9 B IR BT R A
HARRT?

Y AEIEEl ERT Sa WEAl B Swk. WeRE &F T ¥ | 994
e W R forar T | 98 Seeraeg B 1 gRu= 7 /2008 T&is
19.5.2008 3R H9 | TR 3R SRR SR T Sioifey o Y
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méﬁ%ﬁwé%wmmﬁ%ﬁﬁﬁwsﬁﬁ@
D IR D WY § B AR g wRe T8 o7 | o
PHID 1842 faAI% 30.9.2008 B TS 2 WX aif arre 7o Peifa T
W B A BT Feaey MESHET W GAT FI BT W@ @7 TR
ot | 7% Frder gefed & afSa o e feior s e weaE SR
frd = o= SR o | T g8 Y 9 woRt @ fire @ R
A T T e 81 8 | vee & uRaa &, 1842 2. 30.00.08
W uRum E. 7/08 R 10508 © Haw § wed @ dow @
4217—26 /205 /9 /2009 ¥ I8 TIHRYT fngT T 3 “SRieq uRust
@ Y1 8 @ e & gf § & Gemd awer & e gella
hﬁ@/@gﬁﬁﬁmﬁﬁm@m?ﬁ%mﬁwm
TR & TR 51 Y | S HelRaaar 1 AfE v § Aved ERT
g % e S @ e PR @ e § R T fivl w o
RIier yara =1 v aiifey v fRieor e wRu= % 21 /08 1 24,
102008 & iy e T & 1 7 uRw (@ 21,/08 . 24.10.2008) 0
SeBaT TR FARwIR g <R

4. qUSc B 219 ¥ WA § wlkd TR B SR W) 9 YT E,
—15 /2011 A& 168.12.2011 I AR AR R An e, R
TSR ST AT et e B | S Ao ¥ s e ) o
R @ aafas @ afl, Ao o/ 9 sgafia aFe R, =
ﬁﬂﬂﬁﬁﬂ%ﬁ@ﬁuﬁaﬁwgﬁﬁ-Wmm/Waﬂﬁﬁﬁm
ﬁm@qmﬁﬂﬂmaﬁﬁﬁuﬁﬁmﬁwm
aﬁ#ﬁmﬁa@ﬁaﬁ?ﬁﬂﬁmawwwmm _
I (ReR) 81T | wvea # R/ wfer Aot @ gey & ot R
A / HeRie wRufeTal o sifem qer Frakor Tvee & o
srafer IRu= F.—~1842 faia 30.9.08 T 21 /08 Ris 24.10.08 FER
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- It is further observed that the respondent authorities may also

consider the request of the petitioners to hand over possession
of the houses, as an interim measure, as has been done in the
case of Dr. Mrs. Krishna Yadav, in case so advised and is
permissible and in case such an application is filed by the
petitioners subject to the final decision in the mater.
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9. The rationality of this cost price system of land is being questioned as
also the stage at which it should be made applicable. It is made clear at this
stage that the petitioners have confined the challenge only to linking of cost
price of land with Collector's guidelines which keeps changing every year.

10.  Shri R.N. Singh, learned Senior Counsel with Shri Vijay Shukla,
Advocate, Shri Hemant Shrivastava, Advocate, Shri A.K. Singh, Advocate,
Shri A. Mukhipadhyay, Advocate, Shri Jaideep Sirpurkar, Advocate and Shri
Dipak Raghuvanshi, Advocate for petitioners and Shri R.D. Jain, learned
Advocate General with Shri P.K. Kaurav, learned Additional Advocate
General, Shri R.K. Samaiya, Advocate, Shri G.P. Dubey, Shri Sanjiv Mishra,
Shri Vivekanand Awasthy, Advocate, Shri Rakesh Jain, Advocate, Shri M.S.
Bhatti, Advocate and Shri Aditya Khandekar, Advocate for the respondents
were heard at length,

11. Four elements which cumulatively determine the pricing of respective
residential units under the self financing scheme are the (i) cost of land, (ii)
construction cost, (iii) total advertisement cost and (iv) surcharge and
contingency charge.

12.  The cost of land, besides actual cost incurred would include the
development expenditure, probable expenses,better location, capital interest
for loan for purchasing the land, enhanced lease rent if any, registration charges
of land. Similarly the construction cost would include actual cost incurred in
construction, the supervision charges , charges on building permission,
contingencies (certain %). The total advertisement costs and surcharging and
contingency charges are the certain amount which are incurred to make project
saleable before it is allotted to the prospective purchasers under self financing
scheme.

13. Acareful reading of the order dated 8.3.2013 would reveal that the
major role played in the pricing of unit which has led to the hike of cost is the
price of land which in turn is linked with the Collectoi's guideline, i.e., the
fixation of price of land by Collector for the purpose of stamp duty has been
made the basis for ascertaining the cost price of land. Thereby, the element of
variability has been added to the cost price of land, i.e., even when no extra
price are being paid for the land in question, yet by linking the pricing with

Collector's guideline, the price keeps on changing with the changes in guideline
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cost price of land is added.

14,

Asnoticed from the order dated 8.3.2013, the Commissioner, Board
has relied on the circular 21/2008 dated 24.10.2008 while holding that fixation
of price ofland as per Collector's guideline prevalent at the time of execution

of sale deed and handing over the possession is just and proper.

15

. The clrcular dated 24/10/2008 which has been relied on stipulates;
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set by the Collector. The consequence is that from the date of allotment and
till the date the saledeed is executed the price of land keeps ori changing even
if no extra expenses on cost of land is incurred. Thus an uncertainty to the
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16.  Respondent Housing Board owes its existence to the Madhya Pradesh
Griha Nirman Mandal, 1972, an Act to provide for the incorporating and
regulation of Housing Board in the State of Madhya Pradesh for the purpose
of taking measures to deal with and satisfying the need of housing
accommodation and to undertake development and for matter connected
therewith. The Act of 1972 has been substituted by M.P Act No. 4 of
2011w.e.f. 4.1.2011 widening the field of operation of the Housing Board to
infrastructure development. Section 3 provides for establishment of Madhya
Pradesh Housing and Infrastructure Development Board with power to
acquire, hold and dispose of property and to contract. Chapter IV deals with
conduct of Business of Board and its committees. Chapter V deals with powers
of Board, Chairman and Housing Commissioner to Incur Expenditure on
Housing And Infrastructure Development Schemes and to Entet into Contracts.
Chapter V1 deals with Housing Schemes and Infrastructure Development
Schemes. Section 31 stipulates that subject to the provisions of the Act and
subject to control of the State Government, the Board may incur expenditure
and undertake works in any area to which the Act applies for the framing and
execution of such Housing Schemes and/or Infrastructure Development
Scheme as it may consider necessary from time to time or as may be entrusted
to it by the State Government. Section 33 makes a provision regarding matter/
matters to be provided in the Housing Scheme. Section 34 besides empowering
the Board to frame a land development Scheme, empowers the Board to
lease out or sell, by outright sale or on hire purchase basis, the building sites
in the scheme area. Section 47 stipulates that the Board may include in the
cost.of any housing or improvement scheme land development scheme or
other development scheme framed by it or any other work undertaken by it,
supervision and centage charges at such rates as may be fixed by it. The rate
so fixed shall not be more than twenty three per cent of the scheme of work.

Section 50 stipulates:

'50. Power to dispose of land. (I) Subject to any mfeslmade
by the State Government under this:Act, the Board may retain
or may lease, sell, exchange or otherwise dispose of any land,
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building or other property vesting in it and situate in the area
comprised in any housing scheme or in any adjoining area.

(2) Whenever the Board decides to lease or sell any land
“acquired by it under this Act from any person, it -

(a) may give notice by advertisement in one of the leading
local newspaper in the State: and

(b)  shall offer to the said person, or his heirs, executors or
administrators, a prior right to take on lease or to
purchase such land for an amount or at a rate to be
.fixed by the Board, if the Board considers that such
an offer can be made without detriment to the carrying
out of the purposes of this Act.

(3)Ifin any case two or more persons claim to have the prior
right referred to in clause (b) of subsection (2) preference shall
. be given to the person who agrees to pay the highest amount
or.rate for the land, not being less than the amount or rate
fixed by the Board under that clause. '

17. Apparent it is from clause (b) of sub-section 50 that the offer to sell
any land, building or any apartment therein, or other property vesting in it is
for an amount or at a rate fixed by the Board with the limitations stipulated
under Section 47.

18.  Thoughno Rules/Regulation/Bye-law framed under Section 50 has
been brought to the notice laying down the parameters for fixing the amount
or rate at which the property is to be sold. However, it is gathered from
material on record that the Board from time to time has been fixing the
parameters for pricing of its property through its meetings by way of resolutions.

19.  That, various decisions have been taken by the Board from time to
time in respect of pricing of the units. That, a cost evaluation committee came
to be constituted by the Board vide decision dated 14.8.2008 in its 199th
meeting for rational price fixation of residential houses (excluding commercial
- and scattered residential houses).

20.  Guidelines.were laid down under circular dated 30.9.2008 for the
cost evaluation committee to take into consideration the parameters set therein
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while ascertaining the offset price/final cost price/expenditure outlay. These
were:
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21.  Atthis stage the reference can also be had of the Madhya Pradesh
Housing Board Accounts Rules, 1991 which are framed by the State
Government in exercise of ‘powers conferred by subsection (1) and (2) of
Section 102 of Adhiniyam 1972 for regulating Accounting and Financial
Management of the Board. These Rules though deals with regulation of
accountmg and financing, it however, also reflects as to the actual costing and
pricing of the projects.

22,  Rule 5.0 {0 5.11 under Section V of the Rules deals with Project
Accounting. Clause (¢) of Rule 5.0 stipulates “(e) cost of land acquired and
contractor's claims or project account shall be brought to account on accrual
and cash basis respectively. Sales on project account shall be brought to account
" on accrual basis,”

23.  Rule 5.2 deals with project cost Heads which includes Cost Heads
(Works), Cost Escalation (Materials), losses, overheads (Admxmstratmn) and
overheads (Interest).

Rule 5.2.2 stipulates that the group of Cost Heads (Works) shall be
sub-divided into suitable number of standard cost heads (e.g. Earth Work,
Masonry, RCC) which shall be prescribed by the Housing Commissioner. A
* separate setof standard cost heads may if necessary, be prescribed for separate
categones of projects. (e.g. Land Development Projects and Building Projects).
During the progress of work as well as on completion of the project, a variance
analysis shall be conducted to the Housing Commissioner the reasons for
variation, ifany, between estimates and actuals under each standard cost head.

Rule 5.2.3 provides that all administrative approvals, technical
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sanctions, contracts, work-orders and bills shall also contain break-up under
standard cost-heads. While project subsidiary account shall also collect

~ expenditure under standard cost heads, they may be done only once on

completion of project where a project is executed under a single contract. In
such cases, lump-sums amount under the group head “Cost Heads (Works)”
may be posted for balancing the account when work is in progress.

Rule 5.4 stipulates the accounting of sale price. It provides for that:

“5 4 Sale Price.- Sale price of sites and buildings shall be
separately determined ih accordance with the guidelines issued
by the Board. But where yield a sale price for any reason
different from cost price determined under Rule 5.3.2 and
5.3.3 (e.g. due to adoption of different rates of overheads for
different income groups, charging premium from higher income
groups for appreciation in land value, grant of concessions to
Board's employees adoption of average expenditure on
project instead of yearwise expenditure for calculating over-
heads on interest, adoption of uniform rate of interest of the
entire construction period instead of varying rates of interest
for separate years), sales may be brought to account in the
revenue section of project accounts without prejudice to the
operation of Rules 5.3.2 and 5.3.3 (These rules deal with
account adjustment in the expenditure section of project
account upto the stage of recording under the account head
“Cost of Sales”). Accordingly account adjustment regarding
capitalisation of overheads, transfer of assets from Divisions
to Estate Management and incorporation of costs in the
account “Cost of Sales” in the ledgers of Estate Management
shall be carried out immediately on completion of project and
not held up till sale price approved by the Competent
Authority.”

Rule 5.6 deals with Project Inputs which includes Project Expenditure
and Project Revenue. Land as project input is dealt with undet Rule 5.7 of

1991 Rules stipulating,

“5.7 Land.5.7.1 Land acqulred shall be brought to account
on accrual basis, land made over to the Board free of cost
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shall be brought to account at nominal price.

.5.7.2 Land account shall be maintained in General Account
under prescribed heads of account (see 5.7.3). In addition a
subsidiary account in the nature of a numerical accounts shall
'be maintained. Provision shall be made therein for recording
cost price of land and it shall be agreed with the General
Accounts, ‘ '

5.7.3 Land acquired for reserve or for more than one project
shall be brought to account under a distinct major head “Land
(Reserve)”. On commentement of work on a project, cost of
the portion covered by the Project shall be transferred to the
Project Account. '

5.7.4 For the pﬁrpose of assessing the cost of a project, i.e.,
debiting “Cost of Sales” as well for the purpose of valuation’
of closing stock in Final Accounts, appreciation in land value
shall be ignored. The Board may, however, take it into account
for the purpose of determination of sale price.

5.7.5On closure of a Project Account, unutlised virgin land, if
any, shall be transferred back to the account “Land (Reserve)”.

‘24, These Rules are being referred to, to gather the methodology adhered
to by the Board regarding ascertaining the cost price of land. Stipulations in
Rule 5.4 and 5.7.4 are relevant which indicate, the discretion exeércised by the
Board, adopting different rates of overheads for different income groups,
charging premium from higher income groups for appreciation of land value,
grant of concessions to Board's employees adoption of average expenditure
on project instead of yearwise expenditure for calculating overheads on interest
adoption of uniform rate of interest for the entire construction period instead
of varying rates of interest for separate years. And that as per Rule 5.7.4 the
appreciation in land value may be ignored for the purpose of assessing the
cost-of a:project as well as for the purpose of valuation of closing stocks in

final accoutits. The Board, however, can take into account the appreciation in

land value in determining the sale price. This answers the allegation as to
discriminatory treatment in comparison to Member of Parliament and the
Member of Legislature Assembly, who are the class separate than these
petitioners and are given different treatment, which in the given facts cannot

®
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be treated to be in violation of Article 14 of the Constitution of India.

25. However, one more aspect gets cleared by these very rules, i.e.,
appreciation of the land value which matters in determination of its cost price.

26.  There are various determinant factor to adjudge the increase in land
value. The market price is the foremost. The committee constituted by Board
as apparent from the resolution is not empowered to determine a market
price. Instead it has been resolved that the market price of land shall be the
same as determined by the Collector of the Districts.

27.  That, Rules framed under Section 47 A of the Indian Stamp Act, 1899
read with Section 75 (Madhya Pradesh Preparation and Revision of Market
Value Guidelines Rules, 2000.) [ays down detail procedure for preparing
Market value guidelines, i.e. set of values of immovable properties in different
villages, Municipalities, Corporation and other local area in the State. These
rates are revised annually as per Rule 5. That, while working out the values of
immovable property, the Committees take into account the established
principles of valuation mentioned in Rule 5 of the India Stamp Act (Madhya
Pradesh Prevention of Under Valuation of Instruments) Rules, 1975; wherein
in case of land, house sites, building and properties other than land, house
sites and buildings various factors mentioned therein are taken into
consideration while arriving at the market value.

28.  TheBoard has tried to justify the linking of determination of cost price
of land with the Collector’s guidelines. These guidelines, evident it is, are for
the purpose of determination of Stamp Duty and keeps on changing every
year. Whether such a volatile flexible and even changing factor can be the
foundation for determination of the cost price in respect of self financing
scheme. And even if it can be relied whether an application of it can be at the
detriment of the purchasers/allottees. When in factas in the present case where
it will be noticed little later that no extra cost has been incurred on the land”
from the date it is acquired and moreso from the date of allotment of Units in
favour of respective purchasers.

29.  Isthe Board justified? Let us examine this aspect from the angle of
Rules framed under Section 47 A of Indian Stamp Act which empowers
Collector to fix the market value. The Collector fixes the rates of land in
exercise of his powers conferred vide Rules framed under Section 75 read,
with Section 47 A of the Indian Stamp Act, 1899, i.e., Indian Stamp Act
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(Madhya Pradesh Prevention of Under Valuation of Instruments) Rules, 1975.
The market rates fixed under these Rules are the rates mentioned in the basic
valuation registers maintainéd for the purpose of detection of under valuation
and collection of proper stamp duty. There are another set of Rules framed
under Section 75 read with Section 47 A of the Indian Stamp Act, 1899, viz.,
Madhya Pradesh Preparation and Revision of Market Value Guidelines Rules
2000, Apparent it is from the provisions contained in the Rules of 1975 and
2000 that the rates fixed by Collector are not final but are prima facie
determination of the rate of the area concerned only to give guidance to the ,
registering authority to test prima facie whether the instrument has properly
described the value of the property. In Ramesh Chand Bansal and others v,
District Magistrate/Collector Ghaziabad and others (1999) 5 SCC 62, it
hasbeen held:

“5, . ...Rcading Section 47A with the aforesaid Rule 3404
itis clear that the circle rate fixed by the Collector is not final
but is only a prima facie determination of rate of an area concern
only to give guidance to the Registering Authority to test prima
facie whether the instrument has properly described the value
of the property. The circle rate under this Rule is neither final .
for the authority nor to one subjected to pay the stamp duty.
So far sub-sections (1) and (2) it is very limited in its application
as it only directs the Registering Authority to refer to the
Coliector for determination in case property is under valued in . .
such instrument. The circle rate does not take away the right
of such person to show that the propetty in question is correctly
valued as he getsan opportunity in case of under valuation to
prove it before the Collector after reference is made........ ”

30.  InR Sai Bharathiv. J. Jayalalitha and others [(2004) 2 SCC 9] it
has been held: “22 ....The guideline value has relevance only in the context of
Section 47A of the Indian Stamp Act (as amended by TN Act 24 of 1967)
which provides for dealing with instruments of conveyance which are .
undervalued. The guideline value is a rate fixed by authorities under the Stamp
Act for purposes of determining the true market value of the property disclosed
in an instrument requiring payment of stamp duty. Thus the guideline value
fixed is not final but only a prima facje rate prevailing in an area. It is open to
the registering authority as well as the person seeking registration to prove the
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actual market value of property. The authorities cannot regard the guideline
valuation as the last word on the subject of market value....”

31.  For this reason, the rate determine for the purpose of adjudging an
instrument of conveyance is not final, the Supreme Court has retrained from
making it the basis for determination of market value under Section 23 of the
Land Acquisition Act, 1899 (See Jawajee Nagnatham v. Revenue Divisional
Officer, Adilabad A.P. and others : [(1994) 4 SCC 595], Land Acquisition
Officer, Eluru and others v. Jasti Rohini (Smt.) and another : [(1995) 1
SCC 717) and U. P. Jal Nigam Lucknow through its Chairman and another
v. Kalra Properties (P) Ltd., Lucknow and others : [(1996) 3 SCC 124].

32.  Though it is held in Lal Chand v. Union of India and another
[(2009) 15 SCC 769] that “ 44 One of the recognised methods for
determination of market value is with reference to opinion of experts. The
estimation of market value by such statutorily constituted expert committees,
as expert evidence can therefore form the basis for determining the market
value in Jand acquisition cases, as a relevant piece of evidence. It will be
however open to either party to place evidence to dislodge the presumption
that may flow from such guideline market value.” However, unless established
that the determination of market value is by the expert committee constituted
under 2000 Guideline Rules, by following the procedures laid down therein,
the market value determined by the Collector in the considered opinion of
this Court will not be foolproof determinant for pricing of the residential
accommodations under the self financing scheme. Even if it is made the basis
which the Board has in the instant case. It will be for the Board to establish
that with every changing market value of land, they had to incur extra cost for
the land with every change from the date of final allotment. And unless
established it will be beyond its power to add hypothetically the cost price.

33.  The next question is whether it is the date of allotment order or the
date when an instrumerit of transfer is executed should be the date for
determining the cost price of land to be included in the final cost price which
a buyer has to pay under self financing scheme, Can it be the date when the
project is mooted, i.e., when a technical and administrative sanction is granted,
or the date when the offer is floated vide advertisement, or when the
applications are scrutinized. The answer would be in the negative because,
these stages are the floating stage. A stage, however, comes after the scrutiny
of application received in pursuance to the tender, when the respective allotees
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are determined; i.e., the allotment is finalized. However, at this stage there
may be or may not be any execution of instrument conveying the title, but still
stage is reached when it is finally determined as to the person who is to be
allotted the unit. There is thus accrual of some right in favour of such allottee.
Which in future culminates into sale/transfer of the property in question with
the execution of instrument of sale or transaction, as the case may be. At this
stage one comes to know that he is the actual purchaser of the residential
house.

34.  Whereas, the contention on behalf of petitioners is that the date on
which the allotment order is issued should be the date for determining the cost
price of land, subject to adding of any extra price incurred in the cost price of
land. The respondent Board, however, has to submit that since there is no
accrual of right in favour of the prospective buyers, merely on their registration
and the right only accrues when an instrument of transfer is executed, it is the
date of such instrument which is the determinant date for the cost of land to be
included in the final cost price which in turn is based on he (sic: the) Collector's
guidelines. True it may be that the title in property will normally pass to purchaser
from the date of execution of saledeed. However, as held in Kaliaperumal v.
Rajagopal and another [(2009) 4 SCC 193] “the true test is the intention of
the parties”. It has been held therein “18. Normally, ownership and title to the
property will pass to the purchaser on registration of the sale deed with effect -
from the date of execution of the sale deed. But this is not an invariable rule,
as the true test of passing of property is the intention of parties. ....” Though
the proposition of law is in the context of different set of facts. However, the
principle can be taken aid of in respect of the aspect of pricing of a unit/
residential house under the self financing scheme. The determinant factor would
be when it is tacitly agreed, if not expressly, that, the price of land at the time
of registration of/or execution of instrument of conveyance would be included
in the input price for pricing the unit/residential house, it will the date on which
the right to allot the house is determined. It has been held in Delki Development
Authority v. Pushpendra Kumar Jain [1994 Supp (3) SCC 494] that “the
rlght to flat arises only on the communication of the letter of allotment, the
price or rates prevailing on the date of such commumcatlon is applicable unless
otherwise provided in the Scheme.”

35.  Asnoticed earlier in a Project Accounting under the Rules, 1991,
‘Inputs' includes Project Expenditure and Project Revenue. Presently we are
cconcerned with Project Expenditure which accumulates to draw the sale price
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36.  Project Expenditure comprises of expenditure on (i) Land, (if) stock
materials, (iii) Contractors Payments, (iv) Wages to Labour employed
departmentally and materials consumed on work executed departmentally,
(v) Miscellaneous expenditure. To this is added the Project Cost Heads which
includes (i) Costs Heads (Works), (ii) cost escalation (materials), (iii) Losses,
(iv) Overheads (Admn.) and (Overheads (Interest).

37.  The costingis on accrual basis, i.e., actual expenditure meeted out in
completion of 2 Project. There is no cavil to that effect, i.e., of adding actual
expenditure to the cost. The dispute is when no expenditure is incurred as in
the case of land wherever a construction is raised, whether still the Board
would be justified in taking into consideration the Market Value of land as per
Collector's guidelines as on the date of execution of instrument of transfer.

38.  Theselffinancing scheme has a distinct feature unlike sale of houses.

39.  In M.P. Housing Board v. Anil Kumar Khiwani and another [(2005)
10 SCC 796] it has been held:

“17, e e In a self-financing écheme, costing plays an
important role. The building in question comprises of various
units. These units are self-financed. A buyer of the unit has to
fund the cost of construction. A buyer under such a scheme
cannot be permitted to buy a unit at a price which is less than
the cost of construction. In a self-financing scheme, pricing is
generally based on cost of construction unlike sale of houses
after they are completed, in which cases pricing is generally
market related. In the case of a self-financing scheme, no buyer
can claim aright to purchase any unit at a price lower than the

.actual construction cost, as the board raises its funds in turn
from the banks and other financial institutions to whom the
board is required to pay interest periodically.... ..”

40.  The principle culled out from the above verdict is that in case of self
financing scheme, the purchaser will have to bear the actual costs of
construction which includes the price which the Housing Board has to incur.
Thus, the price paid by the Board in construction or in raising the fund becomes
the principal factor for pricing of a housing unit whichris likely to be different
than the price of constructed unit sold at market price. Therefore, it has been
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observed in Anil Kumar Khiwani (supra) in paragraph 21 “Our observations
herein however should not be read to mean that the developer in the present
case has an absolute right to increase the cost of flats initially announced as
estimated cost. The final cost should be proportionate to the estimated cost
mentioned in the offer keeping in mind the rate of inflation, escalation of the
prices of inputs, escalation in the prices of the construction material and labour
charges”.

41.  The expression market value is a changing concept as held in VN,

Devadoss v. Chief Revenue Control, Officer-cum-Inspector and others
[(2009) 7 SCC 438] wherein it has been observed that it would be such as
would have fetched or would fetch if sold in the open market on the date of
exection (sic: execution) of the instrument of conveyance.”

42.  Would that mean that in case of self financing scheme wherein the
‘execution of instrument of conveyance is deferred, cost incurred on the land
at the initial stage and in absence of cogent material to establish that the Board
subsequently thereafter has incurred any cost on said input (i.e., land), the
market price of land as determined by Collector, at the time of execution of
the instrument of conveyance can be included in pricing.

43,  Since the basic feature of pricing under self financing scheme is meeting
out the cost of input, if no further cost is shown to have been incurred in the
input such as land, the Board is not justified in adding the market price of the
land at the time of execution of instrument of conveyance. In case if the Board
is allowed to do so, then it is like permitting the Board to éarn profit which
would be contrary to the object for which the Board has been brought into
existence. Unjust enrichment is contrary to justice, equity and good conscience.

44.  The question as to whether the Housing Board enjoys absolute laissez
faire in the matter of providing of the units/ residential houses there exists
catena of decisions which not only curbs the absolute right of enhancement
but have also set aside the enhancement on the ground of they being arbltrary,
unreasonable and having no nexus with the unjust price.

*45.  InlIndore Development Authority v. Smt. Sadhna Agrawal : [(1995)
3 SCC 1], the Supreme Court taking into consideration its earlier decision in

Bareilly Development Authority v. Ajai Pal Siagh : [(1989) 2 SCC 116]
" and Delhi Development Authority v. Pushpendra Kumar Jain [(1994) Supp
(3) SCC 494] has laid down that the Authority falling under Article 12 have
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no absolute right to enhance the price of its units without establishing the
actual cost of inputs. It was held therein: '

“Although, this Court has from time to time taking the special
facts and circumstances of the cases in question has upheld
the excess charged by the development authorities, over the
cost initially.announced as estimated cost, but it should not be
understood that this Court has held that such development
authorities have absolute right to hike the cost of flats, initially
announced as approximate or estimated cost for such flats. It
is well known that persons belonging to Middle and lower
Income Groups, before registering themselves for such flats,
have to take their financial capacity into consideration and in
some cases it results into great hardship when the development
authorities announce an estimated or approximate cost and
deliver the same at twice or three of the said amount. The final
cost should be proportionate to the approximate or estimated
cost mentioned in the offers or agreements With the high rate
of inflation, escalation of the' prices of construction materials
and labour charges, if the scheme is not ready within the time
frame, then it is not possible to deliver the flats or houses in
question at the cost so announced. It will be advisable that
before offering the flats to the public such development
authorities should fix the estimated cost of the flats taking into
consideration the escalation of the cost during the period the
scheme is to be completed, In the instant case , the estimated
cost for the LIG flat was given out at Rs.45,000/. But by the
impugned communication, the appellant informed the
respondents that the actual cost of the flat shall be Rs.
1,16,000/- 1. e. the escalation is more than 100%. The High
Court was justified in saying that in such circumstances, the
Authority owed a duty to explain and to satisfy the Court, the
reasons for such high escalation. We may add that this does
not mean that the High Court in such disputes, while exercising
the writ jurisdiction, has to examine every detail of the
construction with reference to the cost incurred. The High
Court has to be satisfied on the materials on record that the,
authority has not acted in an arbitrary or erratic manner.”
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46. Applying the above ratio Division Bench of this Court in Smt. Nisha
Singhal v. M.P. Housing Board, Bhopal and others (AIR 1996 MP 212)
has been pleased to observe:

“8. .... we find that in this particular case, there was absolutely
no justification for the Board to demand any extra price for
the plot and for better location. The stand taken in the return
that the extra price demanded was due to increase in costs of
raw material, labour and supervision charges, has not been
substantiated by producing any material or document before
the learned single Judge or in this Court. The learned counsel
appearing for the Board was also unable to point out the details
of various claims mentioned in the demand notice
(Annexure-P/ 9). The argument advanced deserves to be
outright rejected that since the rights and liabilities between
parties aré regulated by a contract. No writ could be issued
against the Board. This branch of the Administrative Law in
India has advanced from the case of Ramanna Shetty, AIR
1979 SC 1628 and Gujarat State Financial Corporation v.
Lotus Hotel, AIR 1983 SC 848 and thereafter that an arbitrary
action of an authority falling under Article 12 although falling in
a contractual field is open to judicial review under Article 226
if the action is found by the Courts to be wholly unreasonable,
arbitrary or discriminatory. The decision of the Supreme Court
in Indore Development Authority's case (supra) is itself an
authority that an arbitrary action of State falling under Article
12 is amenable to writ jurisdiction if the same is found to be
wholly arbitrary and unreasonable may be, that; the, "State" is
acting in contractual field.

47.  In Karnataka Industrial Area Development Board v. Prakash Dal
Mill : (2011) 6 SCC 714, the Supreme Court while holding that it is within the
jurisdiction of the High Court to satisfy itself on the material on record that the

authority has not acted in an arbitrary or erratic manner, it has been held by
their Lordships:

23. The Board being a State within the meaning of Article 12 of
the Constitution of India is required to act fairly, reasonably and
not arbitrarily or whimsically. The guarantee of equality before
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law or equal protection of the law, under Article 14 embraces
within its realm exercise of discretionary powers by the State.
The High Court examined the entire issue on the touchstone of
Article 14 of the Constitution of India. }t has been observed that
the fixation of price done by the Board has violated the Article 14
of the Constitution of India. It is correctly observed that though
Clause 7(b) permits the Board to fix the final price of the demised
premises, it cannot be said that where the Board arbitrarily or
irrationally fixes the final price of the site without any basis, such
fixation of the price could bind the lessee. In such circumstances,
the Court will have the jurisdiction to annul the decision, upon
declaring the same to be void and non-est.

24. Abare perusal of Clause 7(b) would show that it does not lay
down any fixed components of final price. Clause 7(b) also does
not speak about the power of the Board to revise or alter the
tentative price fixed at the time of allotment. The High Court has
correctly observed that Clause 7(b) does not contain any guidelines
which would ensure that the Board does not act arbitrarily in
fixing the final price of demised premises. Since the validity of the.
aforesaid Clause was not challenged, the High Court has rightly
. refrained from expressing any opinion thereon.

25. Even though the Clause gives the Board an undefined
power to fix the final price, it would have to be exercised in
accordance with the principle of rationality and reasonableness.
The Board can and is entitled to take into account the final
cost of the demised premises in the event of it incurring extra
expenditure after the allotment of the site. But in the garb of
exercising the power to fix the final price, it can not be permitted
to saddle the earlier allottees with the liability of sharing the
burden of expenditure by the Board in developing some other
sites subsequent to the allotment of the site to the respondents.

48.  Thus, unless established that an extra expenditure after the allotment
of site has been incurred, the final pricing of the units by the Authority is
always vulnerable. And if found to be jrrational and unreasonable is liable to
be declared null and void. Though a reliance is placed on the decision of the
Supreme Court in Centre for Public Interest Litigation and another v.
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Union of India and others : (2000) 8 SCC 606 to substantiate the submissions
that the price fixation in a contract being a policy matter, no interference ought
be caused is noted to be rejected because the observation that the price fixation
is a highly technical and complex procedure was in the context of contract
under consideration based on the policy decision by Government of India
taken in the year 1992 to offer some of its discovered oil fields for development
on a joint venture basis to overcome foreign exchange crisis and to augment
domestic crude production which led the Government of India to invite bids
for 12 medium sized oil Fields and 31 small sized oil fields. Apparently, the
fixing of price under said contract was through a complex procedure after
taking into consideration various global factors. Whereas, in the case at hand,
we are concerned with the Scheme of owing a house through self financing
scheme launched by the Authority and the pricing being done through
determinant factors, i.e., the input costs. And being a State under Article 12
of the Constitution of India. Therefore, the decision in Centre for Public
Interest Litigation and another (supra) is of no assistance to the respondents.

49.  In Delhi Development Authority and another v. Joint Action
Committee, Allottee of SFS Flats and others [(2008) 2 SCC 672], it has
been observed “69..... Although, the superior courts ordinarily would not
interfere in the price fixation but there does not exist any absolute ban, Ina
case where fixation of price is required to be made in a particular manner and
upon taking into consideration the factors prescribed and if price is fixed dehors
the statutory provisions, judicial review would be permissibie.” It is further
held “81. It is well settled that a definite price is an essential element of a
‘binding agreement. Although a definite price need not be stated in the contract,
but assertion thereof either expressly or impliedly is imperative.”

50.  Inthe case at hand, the case of the petitioners is not that they are not
bound to pay the actual costs incurred in the construction. Their objection is
in respect of the determination of price by including the current rate of the
land as determined by the Collector. The objection is based on the contention
that it does not add to input cost, therefore, cannot be passed on the petitioner
purchasers.

51.  Theimportance of definite price being the bedrock of binding agreement

was noted in the following terms in Delhi Development Authority and-

another v. Joint Action Committee, Allottee of SFS Flats and others
(supra): :

&

=2
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“80 A definite price is an essential element of binding agreement.

A definite price although need not be stated in the contract but
it must be worked out on some premise as was laid down in
the contract. A contract.cannot be uncertain. It must not be
vague. Section 29 of the Indian Contract Act reads as under :

“Section 29 Agreements void for uncertainty Agreements; the
meaning of which is not certain, or capable of being made
certain are void.” - '

' 'A contract; therefore, must be construed so as to lead to a
conclusion that the parties understood the meaning thereof.
The terms of agreement cannot be vague or indefinite. No
mechanism has been provided for interpretation of the terms -
of the contract. When a contract has been worked out, a fresh
liability cannot thrust upon a contracting-party.

52.  Much emphasis has been laid by the Boatd on the impugned citcular
that the same being statutory-in nature has the binding effect. These circulars,

however, were not made known to the buyers as'would have led them to
exercise their discretion on knowing that the land price was volatile and was
linked with the rates determined by the Collector from time to time:.

53.  In Bharat Sanchar Nigam Limited and another v. BPL Mobile
Cellular Limited and others [(2008) 13 SCC 597], the issue involved was
the effect of the internal circulars issued by the Department of
Telecommunications in the contracts entered into by and between the parties
in respect offas regards interconnéction links provided by it. Placing reliance
on its eatlier decision in L.1.C v. Escorts Ltd. : [(1986)1 SCC 264], DDA v.

Joint Action Committee, Allottee of SFS Flats [(2008) 2 SCC 672]; New
India Assurance Co. Ltd. v. Nusli Neville Wadza [(2008) 3 SCC 279], it
was held:

"43. In view of the aforementioned law laid down by this Court,
there cannot be any doubt whatsoever that the circular letters
cannot ipso facto be given effect to unless they become part
of the contract. We will assume that some of the respondents
knew thereabout. We will assume that in one of the meetings,
they referred to the said circulars. But, that would not mean
that they are bound thereby. Apart from the fact that a finding

-~
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of fact has been arrived at by the TDSAT that the said circular
letters were not within the knowledge of the respondents
herein, even assuming that they were so, they would not prevail
over the public documents which are the brochures, commercial
information and the tariffs."

54.  In Central Inland Water T ransport Corporation Limited and
another v. Brojo Nath Ganguly and another [(1986) 3 SCC 156, it has
been observed " We would like to observe here that as the definition of "the
State" in Article 12 is for the purposes of both Part III and Part IV of the -
Constitution, State actions, including actions of the instrumentalities and agencies

of the State, must not only be in conformity with the Fundamental Rights
 guaranteed by Part III but must also be in accordance with the Directive
Principles of State Policy prescribed by Part IV",

55.  In Tamil Nadu Housing Board v. Service Society and another :
[(2011) 11 SCC 13) it has been held: . - '

"34. In view of the complex nature of acquisition, development,
construction and allotment, it is necessary to safeguard the interests
of the allottees and at the same time ensure that there is no loss to
the public exchequer or the authority by making it to bear any
part of the cost of development or cost of the plot or cost of
construction. Normally a claim by the authority or the board for
increase should be accepted if the authority or board certifies that -
what is claimed is the actual final cost, and supports it by a
certificate from an independent chartered accountant or its own
Accounts Department showihg the break up of the cost.

.35. A standard certificate should furnish the following :

(a) break up of the tentative allotment price in regard to the
plot, development and construction;

(b) break up of the final costin regard to the plot, development
and construction;

(c) atable showing total area, area used for plots, area used
for common/service areas like roads, drains, parks and
open spaces;

(d) atable showing the acquisition cost; and

]
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(e) atable showing the construction cost.

It is open to the allottee to apply for the particulars-and
have it verified independently, before rushing to court."

56,  Inthe case at hand the increase in final cost from the stage of Revised
Tentative cost as apparent from the comparative statement is between 42 %
to 52 %. The major chunk of this hike in price is contributed by the cost price
of land which is almost equal to the total of revised tentative cost. Board
having failed to establish the expenditure added towards cost price of the
land after the date of allotment, is not justified in adding the same towards
cost price of land to which it was on the date of allotment.

57.  Inviewof above analysis the petitions are allowed. The direction that
the allottees are liable to pay the land price at the rate as determined by
Collector in exercise of his power on the date of execution of sale-deed is
quashed. Respondent Board is directed to fix the price of the land as it existed
on the date of issuance of allotment letter irrespective of fact whether the
instrument of transfer was executed or not.

58.  Petitions are allowed to the extent above. There shall be no costs.

Petition allowed.

LL.R. [2014] M.P., 2837
, WRIT PETITION
Before Mr. Justice Shantanu Kemkar & Mr. Justice S.C. Sharma
W.P. No. 8628/2013 (Indore) decided on 26 November, 2013

KANCHANBAG A PARTNERSHIP FIRM & anr. ...Petitioners
Vs.
UNION OF INDIA & ors. ...Respondents

Income Tax Act (43 of 1961), Section 220(6) - Petition against
order passed by Deputy Commissioner, Income Tax, refusing to invoke
po'yvers u/s 220(6) of the Act rejecting the prayer of stay by observing
that since the appeal is pending before Appellate Authority, recovery
cannot be stayed - Held - Reason assigned for rejection of the prayer
cannot be said to be justified - On the other hand, it runs contrary to
the object and spirit of Section 220(6) of the Act - Power u/s 220(6) is
required to be exercised only when assessee has presented an appeal
- Assessing Officer/Dy. Commissioner has misdirected itself in rejecting -
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the prayer - Impugned order is quashed - Dy. Commissioner is directed
to reconsider the petitioner's application and pass fresh reasoned order
after giving opportunity of hearing to the petitioner. (Paras 6, 7)

AP ATT7 (1961 BT 43), g7 220(6) — FfrFma ¥ =T
220(s)$31a1fawﬁﬂ'q1Wmaaé#ﬁsmmﬁgqmmw
muﬁa%mwmﬂwmﬁﬁaiaﬁuwfmaﬁngwﬁmaﬂﬁgq
adftae fear T 6 e arfiel g @ wwe enfra wifva 2, aqeh
'aﬁﬁmﬁsﬁmm$ﬁwm~aﬁrﬁﬁﬁa—mﬁmaﬁ
Feflgfy 3y il ™ wRer ot ~mEife T s W g — g et
TF afafs @ o 220(6) 3 93w Al Ay B RN o @ — A
220(6) ® Sfaiia ¥fd &7 9AiT PIA 99 ifdg @ o9 RERE § anfier
YTGT B ¥ ~ Prefor afterh /suge 3 gieofh asfior oxe w@d 35t
feafim foa @ — enafm smdor eiftreifeq — sugea &) PrRfYm fear
T T @ aEE W yAaffer WY i ard ® gaad o1 amaw 2
T UHENE T geRY arew uilke w1

Amol Shriyastava, for the petitioners.
R.L. Jain with Veena Mandlik, for the respondent/Income Tax
Department. ,

ORDER

The  Order of .the Court was delivered by :
SHANTANU KEMKAR, J. :- By filing this petition under Article 226 /277 of the
Constitution of India, the petitioner has challenged the order dated 24.06.2013
(Annexure P/1) passed by the Deputy Commissioner, Income Tax, Ratlam
refusing to invoke the powers under Section 220 (6) of the Income Tax Act,
1961 (for short, the Act) by observing that the appeal against the order of
assessment is pending before the Appeliate Authority.

2. . Briefly stated, the Deputy Commissioner, Income Tax, Ratlam passed
an order of assessment dated 28.03.2013; against which, the petitioner
Jpreferred an appeal before the Cornnnssmncr of Income Tax (Appeals). After
filing of the appeal, the petitioner moved a stay application under Section 220
-(6) of the Act before the Assessing Officer / Deputy Commissioner making a
prayer not to treat him as being in default in respect of the amount in dispute in
.the appeal. The said application suffered dismissal vide aforesaid order dated
24.06.201 3 Aggrieved, the petitioner has filed this petition.

Fil
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3. We have heard learned counsel for the parties.

4, Section 220 (6) of the Act, which is relevant for dcmdmg the issue
involved in this writ petition reads, as under: -

%220. When tax payable and when assessee deemed in
‘default.- .

(6) Where an assessee has presented an appeal under Séction

246 [or Section 246A], the [Assessing Officer] may, in his
discretion and subject to such conditions as he may think fit to

impose in the circumstances of the case, treat the assessee as )
not being in default in respect of the amount in dispute in the . .
appeal, even though the time for payment has expired as long

as such appeal remains un-disposed of.”

5. On going through the impugned order, we find that the Assessing Officer  *
/ Deputy Commissioner, Income Tax has rejected the petitioner's application
by giving following reason: - .

“wﬁswﬁqwmﬁaﬁﬁaﬁﬁaﬁaﬁaﬁmﬁaﬁ
wﬁmﬂtﬁ?@mm%‘l” ‘

6. Inour con31dered view, the reason assigned for rejection of the prayer
made by the petitioner cannot be said to be justified. On the other hand, it
runs contrary to the object and spirit of Section 220 (6) of the Act. It is only
when assessee has presented an appeal, the power is required to be exercised
under Section 220 (6) of the Act by the Assessing Officer. Thus, in our
considered view, the Assessing Officer / Deputy Commissioner has misdirected
itself in rejecting the prayer by observing that since the appeal is pending,
recovery cannot be stayed.

7. In the circumstances, we quash the impugned order dated 24.06.2013.
(Annexure P/1) passed by the Assessing Officer / Deputy Commissioner with
a direction to the Assessing Officer to reconsider the petitioner's application
and pass a fresh reasoned order, after g1v1ng opportunity of hearing to the
petltloner

C. c. tomorTow. - ‘ e

N Order ac cordingly.



2840  Ranchod Lal Vs. State of M.P. (DB) LL.R.[2014]M.P,

1.L.R. [2014] M.P., 2840
: WRIT PETITION
Before Mr. Justice Shantanu Kemkar & Mr. Justice S.C. Sharma
W.P. [PIL] No. 13345/2013 (Indore) decided on 29 November, 2013

RANCHODLAL : ... Petitioner
Vs. '
STATE OF M.P. & ors. ...Respondents

Constitution - Article 226 - Petitioner is secking direction to the
respondents to cut-short the Schedule of Panchayat Election so that it can

- be completed within the shortest duration - He has directly approached -

* the court without making representation to the authority competent to
decide the same - Held - As the petitioner has directly filed the petition
without approaching the Competent Authority by making a clear, plain
and unambiguous demand - Petition dismissed, ' (Paraland2)

TRETT ~IgTeT 226— WA YAgA YA B WHRENT B F
T @ fay ymeffrer ot PRY wew 2 AR 5 a8 o9 @ o7 wraEhy

¥ 931 8t s — Saw @ fafrraw g waw wRrerd  aemdes 2R R

€ W Ty A @ — At - Gf ard ¥ wew aitreTd @
waE we, Wielt alv sifver @ fd e e aferer wego @ @ —
ifasr @i | .

Case referred:
© (2013) 3 MPLJ 591.
Milind Phadke, for the petitioner.
O.R DER

The Order of the Court was  delivered by :
SHANTANU KEMKAR, J. :- By filing this petition, in the nature of “Public Interest
Litigation”, the petitioner s seeking directions to the respondents to cut-short
the Schedule of the Panchayat Elections in'such a manner so that it can be
completed within the shortest duration from the usual duration, which is being
fixed. The petitioner is also seeking direction to the respondents to conduct
the elections of Gram Panchayat, J anpad Panchayat and Jila Panchayat on
different dates. It is also the prayer of the petitioner to direct the District
Election Officers to comply with the directives of the'State Election Officer
with regard to the preparation of voter list on the basis of the list prepared for

¥

/
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Vidhan Sabha.

2. Having heard learned counsel for the petitioner at length, we find that
before seeking the writ of mandamus for the reliefs claimed as above, a detailed,
specific and clear representation has not beer submitted by the petitioner to
the authority competent to decide the same and he has directly approached
the Court. Copies of few representations filed with the petition reflects that
they are not made to the authorities, who are competent to take decision, but
are addressed directly to the Chief Minister and other Ministers. When,
according to the learned counsel for the petitioner, the Competent Authority
to take decision is the Director / Deputy Director, Panchayat, it was necessary
for the petitioner to have submitted the demand to the said authority. As the
petitioner has directly filed the petition without approaching the Competent
Authority of the respondents for the reliefs claimed by making a clear, plain
and unambiguous demand, we are not inclined to interfere into the matter as
this stage. Our view finds support from the law laid down by the Supreme
Court in the case of Rajasthan State Industrial Development & Investment
Corporation v. Subhash Sindhi Cooperative Housing Society, Jaipur
(2013) 3 MPLJ 591.

3. In the circumstances, the petition fails and is hereby dismissed.

Petition dismissed.

LL.R. [2014] M.P,, 2841
WRIT PETITION
Before Mr. Justice Sujoy Paul
W.P. No. 3649/2009(S) (Gwalior) decided on 4 December, 2013

SHANTIMAL BHANDARI ... Petitioner
Vs. :
STATEOFM.P. &ors. ~ ' ...Respondents

A. Constitution - Article 226 - Alternative Remedy - Despite
availability of alternative remedy the petition can be entertained - It is
a matter of policy/diseretion and is not of a compulsion depends upon
the circumstances of each case - One such ingredient for entertaining
the petition is violation of principle of natural justice. (Paras 6 & 7)

@. GIeemT — Aq=9'7 226 — dwfeys ogare — I&fovs g
B SYTEAr B TIES[E, ATFABT TE0T I 9wl @ — 7w Hfy/ Adwieer
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BT AT € A T % aegdr 1, I8 9T TSI a7 yRiXeREt ax fredw
aar ® - mﬁmvwmﬁﬁ‘ﬁqw@wﬁm% #Hﬁ‘fa-—ﬂm?ﬁ
ﬁmaaﬂmwrl

B. . Zila Sahkari Kendriya Bank Karmchari Seva Niyojan
szandhan Tatha Unki Karya Sthiti Niyam, M.P. 1982, Rule 72(1) -
Compulsory Retirement - Petitioner compulsorily retired on the basis

of certain.allegations which amounts to misconduct - Overall service

record of the petitioner was not adjudged - Since the order is passed
without providing any opportunity principle of natural justice are
violated - It is passed to avoid disciplinary proceedings which is
impermissible - Same is set aside. (Paras 13,14,15)

@ frar wsent @ 97 AR dar Frata. BaaT gor
g7@t w1 Refy Fram, #.9. 1962, Fram 72(1) — aifyard @arfrgfa — ard
F FTAR B FIfE ¥ IH 9@ v AT P AER w® afEef v @
darfiged f5ar a7 — Al @ Qa1 afde w ww v 9 =il T=€y
foar o ~ Hfs B aax ga A R e wika fear T 2,
Aufifs < @ Rigia o Soeier gom & — FIATIS Hrdargt A U
% fdy s9 uife fear o, =t ey @ — Wﬁmm‘ml

_ Cases referred :

"'2007(2) MPLJ 152, (1998) 8 SCC 1, (2001) 3 SCC 314.

D.P. Singh, for the petitioner. ,
Sangeeta Pachauri, Dy. G.A. for the respondcnts No. 1 & 2/State.
Vishal Mishra, for the respondents No. 3 & 4.

ORDER

Suvioy PauL, J. :~ By invoking jurisdiction of this Court under Article,
226 of the Constitution, the petitioner has prayed for setting aside the order
- dated 24.06.2009 with further direction to reinstate him w1th all consequential
beneﬁts

2. . - Facts, as canvagsed by the petitioner are that he was appointed as
clerk w.e.f: 07.05.1972, thereafter, he was promoted as Cashier in the year

1989. The petitioner was further promoted as Accountant in the year 1995

Thereafter in May, 2003, he was promoted as Branch Manager. In July, 2006,
the petltloner was promoted as Assistant Manager. The promotion orders are
filed cumulatively as Annexure P/2. The promotion order dated 08.07.2006

A
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was cancelled, against which the petitioner filed WP No. 107/2008, This Court
set aside the cancellation of promotion order by order dated 09.05.2008
(Annexure P/4). It is admitted between the parties that against said order of
the Writ Court, writ appeal is pending before Division Bench.

3. The petitioner is aggrieved by impugned order Annexure P/1 . By this
order the petitioner is compulsorily retired. Shri D.P.Singh, learned counsel
for the petitioner submits that in view of satisfactory service of the petitioner,
in which no adverse CR is communicated to him and he was given various
promotions, order of compulsory retirement is bad in law and is an arbitrary
exercise of power. He submits that careful scrutiny of the impugned order
would show that it is punitive in nature and not based on entire service record
of the petitioner.

4. The respondents have not chosen to file any reply in this matter. On
03.12.2012 learned counsel for the respondents stated that he does not want
to file any reply in the matter. However, record / photocopy in the shape of
file is produced for the perusal of this Court. Shri Vishal Mishra, learned
counse] for the employer heavily relied on 2007 (2) MPLJ 152 (Triloki Nath
Pandey Vs. M.P. Cooperative Dairy Federation Ltd. and others). In the
said case the petition was not entertained and petitioner was relegated to
avail alternative remedy. On the strength of this order, it is contended that this
petition be not entertained.

5. I have heard learned counsel for the parties and perused the record.

6. I deem it proper to first deal with the objection of other side about
availability of alternative remedy. In Triloki Nath Pandey (supra) petition
was filed at the end of year 2005 which was decided in 2006. This petition is
pending before this Court for about four years. The respondents have not
chosen to file reply in this matter. This is settled in law that despite availability
of alternative remedy, the petition can be entertained. The question of
entertaining a writ petition, despite availability of alternative remedy, is matter
of policy / discretion and is not of a compulsion. In given facts and situation,
Court may relegate the litigant to avail alternative remedy, whereas in different
factual scenario may also entertained it.

’

7. In the present case, facts are totally different. Merely because there is
an alternative remedy, I am not inclined to relegate the petitioner to avail that
remedy after four years. The Apex Court in Whirlpool Corporation Vs.
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Registar of Trace Marks [(1998) 8 SCC 1] opined that despite availability
of alternative remedy, petition can be entertained. One such ingredient for
entertaining the petition is violation of principle of natural justice. Hence, the
judgment in Triloki Nath (supra) is of no assistance to the petitioner.

8. Coming to the merits of the case, the contention of the petitioner is
that he was appointed in the year1972 and thereafter, he was given various
promotions. Only promotion dated 08.07.2006 is presently subject matter of
writ appeal. Other promotions, given prior in time, have attained finality. In
view of the record and various promotions, it is contended that by no stretch
of imagination, the petitioner can be termed as 'dead wood'.

9. The case of the petitioner is that petitioner is compulsorily retired as a
measure of punishment by casting stigma. Whereas, the stand of the
respondents is that on overall consideration of the record petitioneris held to
be 'dead wood'. I deem it proper to reproduced the relevant portion from the
impugned order dated 24.06.2009 as under:-

“HaaE osd g A Wida AT W yeeaE | gt
ST THYO B RO 24 U9 IURI @) faceen o 1 aen fsed
freTen T i o voSHY R ¢ MR A9 7R =1 O 5 d9
& HEAYYl HRI—AT GG A % DI AT VAT WS 8] DY G,
q WFFeN ASHA JTHE § FER TR FAUE R s o
i 03.05.2008 |/ famr® 10.03.2000 T & I 310 feaw 7@
U EoHiiar A 1 W TUReG 91 38| S8 4@ @i sifvafi
AEHTY ATEA 2l RFe wrr 551 &l Adiwe wHIvT 9 Ur e
fordr ) g % St TR Ao Uw Y 9, 3 i frm g ok giegef
o, A% H TGS TATOT TF YA HRAT HATIAI P ARG TE AT, T
PR IS TYTR AT 5 I 9y T @ ) 5 oerd @ s
T B g HriETe o1 dEr—RaT YRIETT SR 9X 98 4 U
T & 9 Sea @ aftRed gd |l emie sl ) - aRm
ooy 4% @ Ay ol w9 N sgera w® witug 8 o # @
S U SEESIRGT @ AR 8 | 7l 7@ 99 Tegwe (& 20,
01.09 UF 17.02,09 % aitfa 8 Reifty & A o= ~raren @sdis
aIfaR & §He 9@ BN T4 e e sHiw 107 R 04,
01.08 B ifeHA MW AT 09.05.2008 & U™ ® T AU WEHD
U3Y% B EIE TR HIA B3 oF TR 8, AW ARG 78 2 g9IfE
EE S e, ErsUIs TEIfHuR 3 I Aew @ ey 9%
g fafdrs gvamafd @ TR T@ ofdie weReT HiE 352 /08 HITIG

J-L-‘-
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Ted AT, 8 IR &) 599 9 3 HeT WRgd 3 MY |
R AT 9o ey, Seiis. Ao’k & Arew e 24.00.
2008 ¥ f¥Ter ¥4 & saw f&A1d 09.05.2008 W P &I §Y R
mézﬁa‘%wﬁmﬁaﬁmwmaﬁmquﬁ:ﬁaﬁ
aTer & w9 fammeda 2

area o TUR) B RET Yaue g wwEe T S Ry
97 2| & TSRl ¥ 9% gRT w99 W 3 49 Ry /
M @1 sast ol 8, SiY ASIed 918 ® 9HeT SUufed 81e)
TR T )M 3 99 © ARy / 89 $Wa 1504 f$77% o1.
06.2008 HT YTl aoaAd. =8 foar &R 7 €1 Se wR—ag
AT 3= AR U= B STl SS9 B 1081 feie 21.05.08
TT 1264 AT &I 27.05.2008 BT UTAT B] BAHTS DHAN &
1 e 8, ity S99 9k s ¥4 T4 §F © Bri—d8R Bt
giudd w4 o YA fEar 21 4 wver A siv s emaes
T= B ey A SR w1 B B1E 39 ol @ oo, Sifg
wieer F Ruie 95 »t 9w 781 9 ok 9 € slucagae anfg
1 fRerfar @ wamar o fear srerfa st fvaerer woer, wmar et
% Fdere e A fFRR 310 feag fR1F 05.05.08 ¥ 10.03.09 TH
TIMRY BT | TETY Gl TemaTsil DR A1l § B iR |ar
B R W2 B T 9% & FRI G99—90d IR R 39 31yr /
frde Y 5= aME FaR W UR sERe 91 2 | S sEsgef
/@meﬁlﬁwmmﬁmﬁ
vy e 21"

( Emphasize supplied)

10. A careful reading of the.aforesaid portion makes it clear that
respondents have not seen the entire service record of the petitioner to
determine whether he is 'dead wood'. They have seen the last three years
record with the intention to examine whether during those three years the
petitioner remained absent. In other words, the service record was seen with
aview to dig out the shortcomings and misconduct of the petitioner. Overall
service record of the petitioner was not adjudged, which is clear from the
impugned order. It is not canvassed by the respondents that during the period
for which service record’is seen the petitioner's ACR is graded as “D” or his
services are held to be unsatisfactory. A microscopic reading of the aforesaid
portion further shows that respondents have picked up certain incidents and
gave categorical finding that the petitioner's conduct amounts to disobedience



2846 Shantimal Bhandari Vs. State of M.P. LL.R.[2014]M.P.

/indiscipline. Thus, question is whether on the basis of these reasons the
petitioner can be compulsorily retired. As per Rule 72 of 5oo & fifen Ggam
D §& HHA Yar faisH, Frees aer sw ol Refa ﬁmﬂmgaz (for short,
“1982 Rules”) , which reads as under:-

72. Qa1 FEfa— (T@) 49 &7 T0@ IR AHIKR, SRR,
Ud Wil B ereaR 58 a¥ P MY BN W JaIfIgT B e |
HIBIRR, THIER, Y T4 A6l @ 979e A Jarfige SHan & amyg
0 I¥ B0 | Hea feh W Tl @1 diaTd 2 a¥ 9@ FT FEaT
8 T 9% Wl @) gfe 9 31 o ang B, fhg wee O e
ﬁ@mmﬁq&aﬂﬁf%@wﬁmﬁﬁwﬁ%ﬁaﬁﬁmﬁm
BN

ATt 7E 1 15 wead o ey 55 T sreran 25 9 Way B of B
W 394 5t Wl 95 | 3% @ fea A o v gufy % W AE
Y I AT AT TUD &l T A B I 9ol Qo Har |
ffrgst $% gaal 8, g ufady 78 e -

1. 9% Q4 |91 FHARAT F gl § 379 IRAGE B SR
R ST B BT H-ibd /AN 97 yofrae @t qd
AR T el |

2. W a1 g #iREl @ Reg vat R 9@ g™ 91 ==
Frfea wmrge: -l 2 ad 9% w6 @ S I R gy
UGl WX @ o drelt rgfed doiiae @ qaigaiy @ s |-

3 g8 +f 7% T Weet ¥ 50 9 P g 7 W ateET Qay B
@ 20 99 O0f B W, 9 |/ o i vgd 81, N Wi @ gdgE
TH AT Bl THAT B |

11.  This is not in dispute between the parties that the petitionet is
compulsorily retired by invoking Rule 72 (1) of the service regulations. The
respondents have not issued any show cause notice / charge sheet nor
conducted any disciplinary proceedings. There action is based on clause 72
(1) of the by-laws. The pivotal question is whether by invoking clause 72 (1)
the petitioner can be retired compulsorily on the basis of aforesaid reasons.

12, Pausing here for a moment, it is apt to rely on the judgmeént on the
Supreme Court in (State of Gujrat Vs. Umedbhai M. Patel) (2001) reported
in 3 SCC 314. The Apex Court considered the law relating to compulsory
retirement and crystallized it into definite principles. Those principles are

7]
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broadly summarized as under:-

@ Whenever the services of a public servant are not
longer. useful to the general administration, he can be
compulsorily retired for the sake of public interest.

(ii) Ordinarily, the order of compulsory retirement is not
to be treated as a punishment coming under Article 311 of the
Constitution.

()  Forbetter administration, it is necessary to chop off
dead wood, but the order of compulsory retirement can be
passed after having due regard to the entire service record of
the officer.

(iv)  Anyadverse entires (sic:entries) made in the confidential
record shall be taken note of and be given due weight in passing
such order. .

v) Evenuncommunicated entries in the confidential record
can also be taken into consideration.

(v)  The order of compulsory retirement shall not be passed

as a short cut to avoid departmental enquiry when such course
is more desirable.

(vi)  Ifthe officer was given a promotion despite adverse

entries made in the confidential record. that is a fact in favour

of the officer.
(viiy Compulsory retirement shall not be imposed as a
punitive measure.

(Emphasize supplied)

13. Abare perusal of the law laid down by the Apex Court makes it clear .
that order of compulsory retirement cannot be passed as short cut to avoid
departmental enquiry and when said course is more desirable. In the facts
and circumstances of this case, it is clear that the respondents have passed
the impugned order on the basis of certain allegations, which amounts to
misconduct, Thus, the respondents have made an effort to short circuit the
disciplinary proceedings by compulsorily retiring the petitioner. Chapter 11
Rule 56 of 1982 Rules defines the misconduct. Clause 7 reads as under :-
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7. o o fodl oftrerd @ fel +ff 39 ok S smwr o
SIFATR TR FRAT, JAqg el HEAT AT AT BT St e BT |

14.  Averments of the impugned order, reproduced herein above, shows
that the petitioner is compulsorily retired for allegations which, if proved,
amounts to misconduct. As per said rules, unauthorized absence is also a
misconduct. In view of aforesaid, it is clear that the impugned order is passed
in lieu of disciplinary proceedings which is impermissible. Apart from this, the
impugned order is passed thereby casting stigma on the petitioner. The
petitioner is compulsorily retired due to incidents and allegations which amounts

to misconduct. This has been done without providing any opportunity to him. -

Thus, principles of natural justice are violated. For this reason also, I have not
relegated the petitioner to prefer app eal

15.  Thus, I have no doubt that the impugned order is passed to avoid
disc_:iplinary proceedings which is impermissible in view of the judgment in
Umed Bhai (supra). Resultantly, the impugned order cannot be permitted to
stand, the same is set aside. Petition is allowed. The petitioner be reinstated
"within 30 with all consequential benefits. Liberty is reserved to the respondent
to take action against the petitioner in accordance with law,

Petition allowed.

LL.R. [2014] M.P., 2848
WRIT PETITION
Before Mr. Justtce Shantanu Kemkar & Mr. Justice M.C. Garg
W.P. No.418/2010 (Indore) decided on 7 December, 2013

KRISHNA OIL EXTRACTION LTD. M/8) - ...Petitioner
Vs.
STATE APPELLATE FORUM ) ...Respondent

Constitution - Article 226 - Exemption - Industrial Policy of the
State of M.P. - Capital Investment - State Level Committee refused to
grant ben¢fit of exemption to the petitioner under Notification No. 43 dated
06.06.1995 in respect of Capital investment made by the petitioner during
the period from 01.04.1992 to 31.03.1994 despite conversion of its unit
into an exporting unit and there being nothing in the notification to fix such
cut-off date - Held - No dispute that the unit of the petitioner has been
qualified by a 100% exporting unit within time framed, which has been
permitted by the notification, they are entitled to claim benefit of fixed

b}
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Capital assets as prayed for by the petitioner - Order of the State Appellate
Forum is modified to the extent that the petitioner shall be entitled to the
benefit of exemption towards fixed Capital assets to the tune of Rs. 232.41/
-lacs as claimed by them and to that extent, the order of the State Appellate
Forum stands modified. (Paras 25 & 26)

WIETT — 0T 226 — BE — #§. W B! sieifyw difo — goft
Ao — ardl §RT 01.04.1992 |/ 31.03.1994 9% ¥ @y & R fad
gell fider & weg ¥ aftRgEeT . 43 {775 06.06.1995 & IAwla ge @ o
I B U o | Usg Wi 9 3 3R R, gal sua sard ol
Prafa sors ¥ gRafdfa fear T o v aftrgaer § 999 sfaw fifyr A
A @ g o T8 & — afPuiRa — #1F Ree 56 5 o h @ @8 *
gaaTat @ o} 100 wirea Pl 3o g adar ara ) off 2, W Gk
Al BT &9 2, 9 fildaa ¢oh aRemafeat & @ &1 < a3 @ fag
goeR £, ok i ard) g P fear T @ — o afiel o @ ek
®t T W a@ yRaffa fear T & o Pl 9o diemafat @) |k
. 232.41 /— ATE B G & ATH FT TPAR 81 of4T 6 96 g1 <man foan
T @ sk 9w o aw s el wive @ sy gRafida faar )

Case referred :
(2007) 11 STJ 785 (8C).

P.M. Choudhary, for the petitioner.
Mini Ravindran, Dy. GA. for the respondent.

JUDGMENT

The Judgment of the Court was delivered by :
M.C. GARG, J. :- Present Writ Petitionis directed against the decision taken by
the State Appellate Forum ( respondent no. 1) in its meeting held on 22th of
September, 2009, confirming the decision of State Level Committee, whereby
the State Level Committee had refused to grant benefit of exemption to the
petitioner under Notification no. 43 dated 6th of June, 1995 inrespect of capital
investment made by the petitioner during the period from 1st of April, 1992 to
31st of March, 1994 despite conversion of its Unit into an Exporting Unit and
there being nothing in the notification to fix such cut-off date.

2 In short, the investment made by the petitioner prior to 01st of April,
1994 was disallowed by fixing a cut-off date into the said notification although
no such cut-off date has been specified in the notification. It is submitted by
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the petitioner that fixing such cut-off date was arbitrary exercise of power on
the part of respondent.

3. It may be appropriate to take note of list of dates and events leading
to filing of present Writ Petition, which are as under:

1984 The petitioner company commenced its
commercial production at industrial unit in
village Ganga Honi, Dist.-Rajgarh, M.P.

01-04-1992 | In the process of modernization and
sophistication the petitioner company
undertock another phase of expansion with a
view to convert its unit as an exporting unit.
Factual position in this respect not disputed at
any stage.

06-10-1994 | Notification No. A-3-24-94-ST-V(108) issued
by the State Government for implementing the
above industrial policy and action plan.
(AnnexureP/3).

06-06-1995 | Notification No.A-3(1)-95-ST-V(43) issued
' by the State Government provide incentive
to 100% Exporting units.(Annexure P/4).
The notification grants exemption to three
categories of dealer-

a. The Non resident Indian °
dealers establishing industrial unit in the State
by making specified investment.

b. The dealers establishing 100%
Export oriented unit or dealers converting their
existing units into export oriented units.

c. Dealers whose industrial unit is an
export oriented unit.

The basis of computation of quantum of
exemption is the capital investment made by
the respective dealers.
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13-10-95 Registration certificate granted to the petitioner
company registering it as an exporting industrial
unit w.e.f13-10-95 for the purposes of availing
exemption under notification dated 06-06-1995
(Annexure P/5) '

26-02-1999 | The petitioner applied for eligibility certificate
in terms of notification no.43 dated 06-06~
1995. Eligibility certificate issued by SLC.
Arbitrary reduction of qualifying capital
investment to Rs.104.11 lacs as against actual
investment 0of Rs.232.41 lac.

Order passed by SLC- (Annexure P/6).
Eligibility Certificate- (Annexure P/7).

10-10-2001 | Appeal filed before State Appellate Forum
decided by Forum vide order dated 10-10-
2001.SLC order set aside as non speaking
order without assigning any reasons in
support of its decision matter remanded back
to SLC. (Annnexure P/8).

31-03-2003 | The SLC inremand proceedings maintained
its earlier order and refused to grant benefit of
exemption in respect of investment made during
the period 01-04-1992 to 31-03-1994. -
(Annnexure P/9).

25-06-2007 | Appeal filed before State Appellate Forum
against SLC order dated 3 1-03-2003
dismissed.Decision communicated vide
communication dated 25-06-2007.-
(Annexure P/10})

30-06-2009 | Aggrieved by such dismissal by State
Appeliate Forum the petitioner unit filed a Writ
Petition before this Hon'ble Court being
W.P.N0.5630/ 2007.
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The said WP was disposed of by this Hon'ble
Court: vide its order dated 30-06-2008 and
quashed the decision of State Appeilate Forum
as being a Cryptic and non speaking order
Case remanded to Appellate Forum for fresh
decision -(Annexure P/11).

22-09-2009 | The petitioner unit appeared before State
Appellate Forum in remand proceedings as
directed by this Hon'ble Court vide its order
dated 30-06-2008 and further submitted a
written submission in support of its contentions.
-(Annexue P/12).

The State Appellate Forum vide its order dated
22-09-2009 has again dismissed the appeal
of the petitioner unit and held that capital

- investment made prior to 01-04-1994 has
been rightly disregarded/ ignored by the State
Level Committee- (Annexure P/1).

4. As per the aforesaid eligibility certificate, the exemption of the Tax
which was required to be 250 % of the total capital investment was granted
only with respect to Additional Capital Investment on fixed assets amounting

to-Rs. 104.11/-1acs whereas the claim of the petitioner was to grant exemption -

by taking into consideration the total investment towards fixed assets as on
the date of the eligibility certificate which according to the petitioner was 232.41
lacs.

5. The petitioner therefore, filed an appeal before the State Appellate
Forum which was decided on 10th of October, 2001. The Appellate Authority
set aside the order of State Level Committee ( in short 'SLC') as non-speaking
order without assigning any reason and remanded back the matter to SLC
vide Annexure-P/8. In the remand proceedings, SLC maintained its earlier
order and refused to grant benefit of exemption with respect to investment
made during the period from 01st of April, 1992 to 31st of March,1994,
which is subject matter of the dispute vide Annexure-P/9. Appeal filed before
the State Appellate Forum against the order of SLC was also dismissed vide
order dated 25th Of June, 2007 vide Annexure P/10. It is against this order, a



*}

LL.R.[2014]M.P. K. Oil Extraction Ltd. Vs. State Appe. Forum(DB)2853

writ petition was filed which was allowed by this Court quashing the decision
of the State Appellate Forum as being cryptic and non speaking order and
the case was remanded back to the Appellate Forum for fresh decision vide
order passed by this Court on 30th of June, 2008 vide Annexure-P/11. The
matter was then taken up by the State Appellate Forum as remand proceedings
in terms of the order by this Court and vide order dated 22nd September,
2009, the State Appellate Forum dismissed the appeal of the petitioner and
held that capital investment prior to 01st of April, 1994 was rightly disregarded
/ ignored by the State Level Committee. It is this order which is impugned
before us in this writ petition.

6. It will be appropriate to take note of the order passed by this Court
on 30th of June, 2008 which is Annexure- P/11 and which reads as under:

An exemption claimed by the petitioner-company from
payment of the commercial tax was rejected by the State Level
Committee, respondent No. 2, vide an order dated February
6,2003. The petitioner-company was held not eligible for the
said exemption, Under the Industrial Policy issued by the State
Government, the order of rejection passed by the State Level
Committee was challenged by the petitioner-company by filing
an appeal before the State Appellate Forum. The Appellate
Forum has also rejected the appeal filed by the petitioner-
company vide order dated June 25, 2007 (Annexure P-15).
The petitioner-company has challenged the aforesaid orders
passed by the State Level Committee as well as by the State
Appellate Forum.

During the course of arguments, Shri P.M. Choudhary,
learned counse! for the petitioner-company, has pointed out
that the appellate order Annexure P-15 passed by the Appellate
Forum was totally a cryptic and non-speaking order and does
not contain any reasons for rejecting the appeal filed by the
petitioner-company.

A perusal of the order Annexure P-15 does support
the contentions raised by Shri Choudhary. It is apparent that
the appeal filed by the petitioner-company has been rejected
by a Forum merely by saying that it was not entitled to the
exemption, but without discussing the various claims made by
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the petitioner-company in the grounds of appeal.

Consequently, without commenting on the claim made
by the petitioner-company qua the exemption claimed by it,
the present petition is allowed to the extent that the appellate
order dated June 25, 2007 passed by the State Appellate
Forum shall stand quashed. The appeal filed by the petitioner-
company before the Appellate Forum shall stand revived to its
original number and shall be decided afresh by the State
Appellate Forum, by passing a detailed and speaking order
within a period of four months from the date a certified copy
of this order is presented by the petitioner-company.

The petitioner-company shall appear before the State
Appellate Forum on July 7, 2008 and shall be at liberty to
make a request for grant of personal hearing through its
representative.

The present petition is disposed of accordingly.

7. Now it will be appropriate to take note of the impugned order passed
by the State Appellate Forum after the order of remand. In this regard, it may
be observed here that the submission made on behalf of the petitioner seeking
exemption with respect to the investment made in fixed assets was in terns of
the averments made in paragraphs- 3 of the impugned order which reads as
under;

3/ TRV a8 § 5 T v iy o 0w
el 26—2—199 T4 {7 06 /03 /2000 ¥ B T fofw @ fawg
mmqﬁﬁmmqﬁwﬁwmﬁﬁﬂwﬂ
el gega Y IS off —

(1) g1s 3% 13 /10 /1995 § Frufaes so1€ @ &
aRRefeta 1 13 T wou whT i B S5 2w 26 702,/ 1099 §
frafae 321 @ R W 3 B ARy U W 23241 ARG @
e o g U 104.11 IR BT T R AT R 290D 13,/10 /1995
¥ 12,/10,/2006 TF A 3R & ford arforias o= gher wigd &
Y | §P1E gRT et % Soor for T 6wy g ameRe vl v,
23241 O & g T %6, 104,11 IRa BT Yol S 91 R 9
@1 BIE DR T TN 747 B, AT oY W7 WY &) THRER Fw
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W ey 9T o9 o MeRE 5 w |

@  7oE N Floe e & wa d Radw o e 9
& af @ sfeR fry Y goll I WU 237.84 GG H | W 183,74
G ST W A 91 389 f3AF 06 /03 /2000 § 90 {58 T |
9 -1 59 fofe & fawg gy orfier o il g em=a &t 718 ¥
BT BROT 7 T BT Soord B gy Ied WG |iAfy o1 39 fAofg
R QAR B T4 W€ A7 GIRT BRa 8 iR o o7 fFreeT
fear T |

8. The order passed by the Appellate Authority after the remand was made
by this Court in paragraghs- 8 & 9 reads as under :-

8—  BRA gRI RERIwRIT I8 9rar f gor8 = Frergar oelt fawr
M R B 99 W9 Ay [ e R an -

(1) frafaes goE © w9 § 9Radw 89 @ fedAis
13 /10 /1995 T T&Tid (01,704 /1992 W) & T fomr w03 23241
ol |

@) frafas s @ wu ¥ aRads 89 @ qwur Reiw
13/10,/1995 ¥ 3 ¥ & 3R (=% 14,/10 /1995 ¥ 12,/ 10 / 1998
%) fFar 1 a9 U 237.84 ARG |

I W Akl & sdfiemi Riokr argeR famie o6 /05 / 1994
T 9SG TR URANI 81 dTell SHgdl Bl A 99 & WG B eI
- H G g9 it faH e 01,/04 /1994 ¥ 31 /03 /1995 T &8 1
fFier @Y 77 B gY SO 2324170 ¥ F WY (128,304 7.76)=136.06
T A TR T | 3FTS BN e ol IS R # 9 onfh e 3w,
. FHIOR, 918 1Y IR fR) R . 11.30 a1 e @ oW e R
Ififer @ Tae amufen w81 9 1, srafa famfea fr ¥93 106.35 &=
g, ST 01,/04 /1994 & 74 & Tawr & HefIT & | BR¥ g1 faRIwia
% grar T § 6 1904 ¥ 6ifter ST SRR IER f&iE 01,/ 04 /1994
31,/03 /1995 TF &I Bl Fa ARG HRA1 THETq Al 8, Faifh 3Hhl
fastias 13 /10 /1995 &t Trafaw gors § uRaffa g8 21

S & afuRad o0 'l e @ odfiemie ok F

aRad fati@ 13,/10 /1995 & Ueamd o o 7 53 T e w3

- 237.84 G A B0 (184.74+14.26) =198.00 RI AT Y Y WA
WY 38.84 TR BN FIGTE, HrireR, A6, HAS 9a, Verd WgleT
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3T WS, AeR WRY i, dRde, et wews, Dt o
TR FHIT YIS ¥ PR B9 @ SR s e T ¥ 5w
e H BRA gRT AIRT® N RET Y st i 108 fais
06,/10,/1904 B! BfeH 11(1) ¥ 7w wrd) e Gt yraueT &
gRRey # fRzelyor Fx= W T 5 arex W R P, ke
T mar =3 5y B (a) (1) ©F (i) # wraenfe 4 v e & aea
T ARG 8 | $99 ST S wewH, Srate, §1E aEr aeun
TRquAe # f6ar T e 0 Su oRe (a) (i) ¥ seofaw @i @
TEd "9 A E|

o/ @ W mr vaasRE i, weiTe @) freReE e

SR T § A9 R g R 01 /04 /1904 A Frafes 5o @ v

# uRaftfer € e 52 T fFrawr-wfa aiftraes o fmeT 61 st

¥ 108 TP 06,/ 10,/ 1994 T BISFHT (11) (2) § w7 v Fragr

el eIl B " BT (1) W6 (i) F SeiRad avs, fifveT v wie

@ TEd AR RS P, dRde qur Qe 31 R g@wg

Fogic ¥ 5 T Fder &1 o A1 o e & FrarER s &g

5 TR WAk B FRRE w o ffg foran wiar 2
0. Perusal of this order goes to show that while upholding that the
investment prior to 01st of April, 1994 has not been rightly included in the
claim of exemption towards capital assets, the only relief which has been granted

to the petitioner is in relation to the investment made by the petitioner after
01/04/1994.

10.  According to the petitioner, by the impugned order passed by the
Appellate Forum, despite the order of remand by this Court again upholding
the version of the State Level Committee in having approved disallowance of
the investment of the petitioner towards fixed assets for the period from 01st
of April, 1992 to 31st of March, 1994 on the basis of an artificial cut off date
fixed by the State Level Committee in their notification dated 06th of J une,
1995 even though there is no such date available, is illegal.

11, Ithasbeen submitted that the petitioner is entitled to the benefit of
exemption with respect to the entire investment made by the petitioner towards
fixed assets as on the date of recognition of its Unit as Exporting Unit which
* according to him is to the tune of Rs. 232.41/- lacs about which there is no
dispute. The rejection of the particular claim of the petitioner is only on thé
basis of artificial Cut-off dates fixed by the State I.evel Committee for which
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" there is no basis / justification. It is submitted that the investment was made

by the petitioner right from 0 1st of April, 1992 and such entire investment
w.e.f. O1st April, 1992 till the date of recognition, is qualified for exemption.
It is submitted that perusal of the notification dated 06th of June, 1995 does
not show that there is any cut-off date to calculate the exemption. It is submitted
that such notification at the most puts some limits on the investment made
after the commencement of commercial production. It is submitted that the
notification dated 06th of June, 1995 although specifies various cut-off dates
for the reasons of commercial production either after the particular specified
date or before the specified date. Such notification does not specify a date as
an anterior date for restricting the capital investment. It is submitted that no
power is vested either with the State Level Committee or with State Appellate
Forum to fix a cut-off date and restrict the claim of a dealer who has in fact
invested huge amount for conversion of its Unit into exporting Unit. There is
no such express or implied delegation in favour of State Level Committee or
the State Appellate Forum. It is thus submitted that bringing a cut-off date by
the State Level Committee and its approval from the State Appellate Forum’
is patently illegal, bad in law and without jurisdiction. Hence this writ petition.

12.  Arguments have been heard from both the sides. We have also gone
through the written submissions filed on behalf of both the sides.

13.  Inso faras the averments made in paragraph no. 11 of the writ petition,
inreply filed by the respondent, the averments made therein has been denied.
They have denied the claim without giving any specific reply to para 11.
According to them, the notification no. 43 dated 06th of June, 1995 has its
application with effect from 06th of May, 1994. reference has been made to
sub-clause (¢) of the said notification which reads as under:

"(c) a dealer whose industrial Unit is an exporting
industrial Unit:

(iii) commences commercial production or converts its
existing industrial unit into hundred percent export oriented
industrial unit or whose existing industrial unit is recognized as
an exporting industrial unit on or after 6th May, 1994, but on
or before 31st December, 1999 or having taken the following
effective steps on or before 31st December, 1999 commences
commercial production on or after the said date but on or
before 31st December, 2001"
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14.  Ithas been submitted that bare perusal of the notification particularty
Clause-3 makes it clear that any capital investment made between 06th of
May, 1994 to 31st of March, 1999 only is liable for grant of exemption, but if
any investment is made prior to the aforesaid date i.e. 06th of June, 1994, it
shall not be eligible for such benefit. A bare reading of the notification does
not provide for any such limit.

15. It will also be appropriate to take note of the averments made in
paragraphs no. 8 and 9 of the reply which reads as under:

8. The answering respondents further submit that
only condition for being eligible for exemption under
Notification in question is that the industrial Unit in question
must be recognized as an exporting industrial unit on or after
06/05/94 but before 31/12/1999 and admittedly the petitioner
unit has been registered as exporting unit w.e.f. 13/10/1995
and therefore the benefit available to the petitioner on the basis
of the investment made by it between that period and no such
benefit is available to the petitioner for the capital investment’
prior to 06/05/1994. the answering respondents further submit
that if any capital investment is required to be made for
conversion of existing unit into an exporting unit, then exemption
in respect of that investment is available to the petitioner only
between 06/05/1994 to 31/12/2009.

9. The answering respondents further submit that
the Notification dated 06/05/1995 has been issued by the State
Government in exercise of the powers conferred upon it under
the provisions bf commercial Tax Act. The quantum of
exemption has already been strictly determined in accordance
with the conditions of the Notification and in light of the
aforesaid notification the jurisdiction lies with the respondents
either to refuse or to grant the exemption on the basis of the
conditions mentioned in the notification including Clause no. 3
which speaks about the cut-off date. However, the petitioner
has not challenged the validity of the Notification issued by the
State Government, wherein Clause 3 has been specified and
cleared the controversy involved in the petition. Therefore,
unless and until the validity of the Notification is being
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challenged, the present petition is devoid of merit and substance
and liable to be dismissed on this ground.

16. It is further submitted that as per the notification dated 06th of June,
1995, Clause - 3 speaks about cut-off date.

17.  Toappreciate the contentions of both the parties, it would be necessary
to take into consideration relevant part of the notification in question which is
Annexure-P/ 4 which reads as under:

Notification No.-A-3(1)95-ST-V-
(43)dated 06th June, 1995
Unit put up by NRL 100% EOU &

exporting unit '

Whereas, the State Government is satisfied that it is
necessary so to do in the public interest,

Now, therefore, in exercise of the powers conferred

(b) specified in column (1) of Schedule IT below to the
extent specified in column (2), for the period specified in

column (3), subject to the restrictions and conditions specified
in column (4) of the said Schedule

(i) are registered under the Adhiniyam and / or
the Central Act; _

§1)] [ are registered with an certified by the
Commerce and Industries Department, Government of
Madhya Pradesh on or before 31st December, 1999] to be:-

(a) a non-resident dealer establishing a new
industrial Unit wherein his capital investment is atleast [26]
percent of the equity invested by the private promoters,
hereinafter referred to as the NRI Industrial Unit;
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(b)  adealerestablishing a hundred percent export
oriented industrial unit or converting his existing industrial unit
into a hundred percent export oriented industrial unit; or

(c) a dealer whose industrial unit is an exporting
industrial unit;

(iii) commences commercial production or converts its
existing industrial unit into hundred percent export orjented
industrial unit or whose existing industrial unit is recognised as
an exporting industrial unit on or after 6th May, 1994 but on
or before 31st December, 1999 or having taken the following
effective steps on or before 31st December, 1999 commences

commercial production on or after the said date but on or
before 31st December, 2001,-

(a) has obtain allotment/ possession of ]and for the

-/

factory, and
(b)  hasapplied for finances from a regular financial
institution,
SCHEDULE - I

Sr. | Class of dealer | Extentof Maximum | Restrict-

no. maximum inperiod | ions
exemptionof | forwhich |and _
cumulative quantum | conditions
quanturm oftax | of - subjectto
under Section 6| exemption | which
and 7 ofthe | isavailable | exemption
repealed Act is granted
or Section 9
and 10 of the
Adhiniyam
and tax under
the Central Act

2. | Dealer who 250 percent of | 11 years

establisheda | the capital
hundred percent investmentin
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exportoriented | fixed assents.
industrial unit (sicassets)
or convrts his '
existing industrial
unitintoa
hundred percent
export oriented
industrial unit.

SCHEDULE -1I

9 (1) For the purpose of determination of the cumulative
quantum of tax in respect of dealer specified in serial numbers
1 3 of Schedule 1 and the .dealer specified in serial number 2
of the said Schedule who establishes a hundred percent export
oriented unit the capital investment mae (sic:made) by such
dealer: -

@ upto a period of three years from the date of
commencement of commercial production in the NRI industrial
unit or a hundred percent export oriented industrial unit
established by him or in his exporting industrial unit. If his
capital investment in such industrial unit upto that date is upto
rupees one hundred crores; or

(i) upto a period of five years from the date of
commencement of commercial production in any of his
industrial units specified in (i) above, if his capital investment
in such industrial unit upto that date is above rupees one hundred
Crores.,

-

shall be taken into consideration.

(2)  for the purpose of determination of the cumulative
quantum of'tax in respect of a dealer, specified in serial number
2 of Schedule 1 who converts his existing industrial unit intoa
hundred percent export oriented industrial unit, the capital
investment made by such dealer,
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@ upto a period of three years from the date of
such conversion if his capital investment in such industrial unit
upto that date is upto rupees one hundred crores; or

(i) upto a period of five years from the date of
such conversion if his capital investment in such industrial unit
is above rupees one hundred crores,

shall be taken into consideration.

10 The period of eligibility of a dealer for the facility of
exemption from payment of tax under this notification in respect
of;-

(a)  adealerspecified in serial number 1 of Schedule
I'and Schedule Il and a dealer specified in serial number 2 of
the said Schedule who establishes a hundred percent export
oriented industrial unit shall commence from the date of
commencement of commercial production;

(b)  adealerspecified in serial number 2 of Schedule
I'and Schedule IT who converts his existing industrial unit into
a hundred percent export oriented industrial unit shall
commence from the date of such conversion; and

(c)  adealer specified in serial number 3 Schedule
I'and Schedule II, shall commence from the date his existing
industrial unit is recognized as an exporting industrial unit.

18.  Perusal of the aforesaid establishes that the dealer who converts its
existing Unit to 100% Exporting Unit is eligible for exemption with respect to
entire investment on capital fixed assets at least prior to the date of recognition
conversion of its Unit into 100% exporting unit. Admittedly, certificate to the
petitioner company registering it as an exporting industrial Unit was given on
13th of October,. 1995 and therefore, the investment which have been made
towards capital assets prior to in this period would also qualify for exemption.

19. A barereading of the aforesaid notification does not show that there is
any limit to the claim of exemption on the fixed assets, in as much as it nowhere
says that the claim shall be limited to any particular date prior to converting
the unit as 100% unit. In so far as the benefit earlier available are concerned,

bV



LL.R.[2014]M.P. K. Oil Extraction Ltd. Vs. State Appe. Forum(DB)2863

it is not the case of the respondent that any particular exemption had been

availed and that the said exemption is required to be deducted out of the
claim for exemption.

20.  Learned counsel appearing for the petitioner has relied upon the
judgment delivered by the Hon'ble Supreme Court in the case of State of
Orisa and others Vs. Tata Sponge from Ltd reported in (2007) 11 STJ 785
(8C), wherein notification dated 23rd September, 1992 ( Serial No. 44) issued
in terms of Orissa Industrial Policy Resolution, 1992 came up for consideration
with respect to capital investment in plant initiated. In that case, notification
provided deferment of investment to the extent to 75% but did not provide
for any limitation or period.

21. It will be appropriate to take note of relevant para no. 18,21, 22 of
the aforesaid judgment.

18 Itisnot in dispute that in the said entry, during -
which the same would remain operative, no period far less the
period of five or seven years had been mentioned. The only
limitation prescribed thereby was that only 75% of the-
additional capital investment in Zone B would be allowed
where the unit of the respondent is situate.

21 A bare perusal of the said notification would
clearly show that whenever the period upto which the
exemption, could be obtained was required to be stated had
specifically been done therein, as for example SI. Nos. 30A,
41, 42A and 43 A etc. We may, furthermore, notice that against
the Entry 44, however, what is mentioned is the extent to which
such exemption would be granted. No period during which
such exemption is to be obtained was stated. In other words,
no period of limitation was fixed thereby.

22 In view of the clear legal provision as also the
aforementioned notification dated 23.09.1992, there cannot
be any doubt whatsoever that the exemption in respect of
deferment of sales tax having been provided for under the
Orissa Sales Tax Act as also the notification issued thereunder,
the High Court, in our opinion, is correct in taking its view.

22.  Learned counsel submits that the benefit of exemption is therefore,
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required to be passed onto the petitioner, once the petitioner has complied
with the pre-requisite of claiming of such notification i.e. converts its unit to
100% exporting Unit.. The period of exemption has been specified in the
notification and the exemption will be only for that period. No further limitation
can be brought in any notification by the State such as, cut-off date which has
been brought by the State Level Committee in this case to refuse exemption
from investment done to the period earlier to the date of recognition of the
petitioner's Unit as 100 % Exporting Unit. :

23.  Inviewoftheaforesaid and having gone through the notification dated 06th of
June, 1995 and the judgment as stated above, we are satisfied that in this case, there is
no cut-off date for the purpose of considering exemption for capital fixed assets prior
to the date on which the recognition of conversion of the factory of the petitioner as
100% exporting Unit has been granted, rather perusal of the notification shows that
limits, if any, have been fixed for the grant of exemption only in relation to further
investment forany exporting Unit after the date of recognition, in asmuch as for the first
yeat, the limitation provides Rs. 100/~crores whereas for the next three years, it provides
exemption only for investment up to Rs.300/- crores, but itis not so forthe purpose of
qualifying investment priorto tie date ofthe recognition of the Unitasan Exporting
Unit. Itis also clear that exemption does not relate to the Unit which was in existence.
Ifnewunitis set up then also exemption is to be granted on fixed capital assets which
have been invested from the date of installment till the date of recognition of Unit asa
100% exporting Unit. On the same analogy, it canalso be said in casé the existing unit

if on the basis of the efforts made by the incumbent, becomes 100% exporting Unit

andas such the fixed capital investment till the recognition took place shall qualify for
exemption if other condition which madei.e. the period within which, the Unit must be
become 100% exporting unit.

24,  We are therefore, satisfied that in this case, the orders of the State
Level Committee and the State Appellate Forum are not in accordance with
the notification dated 06th of June, 1995 or in accordance with the Industrial
Policy of the State of M.P. made by the State for the purpose of incentive to
the Units which make their Units 100% exporting unit within the period
specified.

25.  Asthereisno dispute that the Unit of the petitioner has been qualified
by a 100% exporting unit within time framed, which has been permitted by the
notification, they are entitled to claim benefit of fixed capital assets as prayed
for by the petitioner.

"
Ay
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26.  Accordingly, the order of the State Appellate Forum is modified to
the extent that the petitioner shall be entitled to the benefit of exemption towards
fixed capital assets to the tune of Rs. 932.41/- lacs as claimed by them and to
that extent, the order of the State Appellate Forum stands modified.

27.  Present writ petition is disposed of accordingly with no order as to
costs. '

Petition disposed of.
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WRIT PETITION
Before Mr. Justice S.C. Sharma -
W.P. No. 4463/2013 (Indore) decided on 7 January, 2014

SONA (MRS.) ... Petitioner

Vs. -
SUBHASH ‘ ...Respondent

Hindu Marriage Act (25 of 1953), Sections 24 & 26, Civil
Procedure Code (5 of 1908), Section 11 - Maintenance pendente-lite
and expenses of proceedings - Repeated applications u/s 24 and 26 of
the Act have been filed and have been dismissed thrice - None of the
applications have been heard finally and decided on merits - First
application was dismissed by treating the wife as ex-parte - Subsequent
applications have been dismissed as barred by principles of res-
judicata - Held - Lis between the parties in the present case has never
been heard finally and decided on merits at any point of tinie - Therefore,
the principles of res-judicata are not attracted - Maintenance has to
be paid every month and every month cause of action is arising -
Principal Judge, Family Court erred in law and facts while rejecting
the applications on technicalities - Impugned order is set aside -
Principal Judge is directed to decide the applicatioxi on merits..

(Para 17,23,27,29 and 30)
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Cases referred :

AIR 2005 SC 626,-AIR 1994 SC 853, AIR 2003 SC 649, (2000) 4
SCC266. |

ORDER

S.C. SHARMA, J. :- The petitioner before this Court has filed this
present writ petition being aggrieved by the order dt. 21/2/2013 (Annexure
P/1) passed by the Principal Judge, Family Court, Indore in Hindu Marriage
Case No0.652/2009.

2. Facts of the case reveal that a divorce petition has been preferred
under the provisions of Hindu Marriage Act, 1955 and the same is pending
for adjudication before the Principal Judge, Family Court, Indore. During the
pendency of the divorce petition, an application was preferred w/S. 24 read
with Sec. 26 of the Hindu Marriage Act, 1955 claiming maintenance and other
reliefs and the application has been rejected by the trial Court.

3. The contention of the petitioner is that her application has been rejected
on a technical ground and she has not been heard at any point of time on
merits. Petitioner has further stated that she is facing a divorce petition and
she is looking after two school going children., It has also been stated that her
elder minor son Rishabh is studying in 12th Standard in Saint Mary Junior
College, ISC Board, Pune and the petitioner has to deposit tuition fee and
other fees amounting to Rs.32,000/- per month. It has also been stated that
the petitioner is paying a sum of Rs. 1 8,000/- per month towards school fee
and tuition'fee in respect of her younger son Vardhan who is student of 10th
'standard at Saint Mary School, Pune, ICSE Board. It has been further stated
that she also needs Rs.30,000/- for their school dress, stationary, computer,
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internet and petrol expenses. The petitioner has furnished details of the income
of the husband and it has been stated on affidavit that her husband is earning
about Rs.2.00 crores per month from various businesses and property and,
therefore, a sum 0f Rs.13.00 lacs per month should be granted to her towards
maintenance and daily expenses and a sum of Rs.3.00 lacs per month be
granted towards maintenance, educational expenses of her children. She also
demanded a sum of Rs.40.00 lacs per month as she wants to send her elder
son to United Kingdom for higher studies.

4. The petitioner's application dt. 29/1/2013 was taken up by the
Principal Judge, Family Court, Indore and the Principal Judge, Family Court,
Indore has dismissed the application on the ground that earlier three applications
preferred under the same Section ie., Sec. 24 read with Sec. 26, have been
dismissed,

5. The petitioner has raised various grounds before this Court and her
contention is that her first application suffered deemed dismissal on 5/7/2011
as she was not present before the Principal Judge on 5/7/2011, as her
application for condoning her absence was dismissed. She has further stated
that an order was passed on the same day to proceed exparte. Petitioner has
further stated that thereafter an application was preferred w/S. 24 of the Hindu
Marriage Act, 1955 on 28/4/12 along with an application W/S. 151 of the
Code of Civil Procedure, 1908 and the same was again dismissed on 28/4/12
on technical grounds. The Principal Judge, Family Court has refused to
entertain the application on the ground that earlier the Court has already
dismissed the earlier application on 5/7/2011. It has been further stated that
being aggrieved by order dt. 28/4/2012, the petitioner came up before this
Court by filing a Writ Petition under Article 227 of the Constitution of India
and this Court has declined to interfere with the order dt. 28/4/12. The petitioner
has thereafter preferred another application u/S. 24 and the same was
dismissed on 6/11/2012, again on technical grounds, without considering it
on merits. The contention of the petitioner is that her third application was
dismissed on 6/11/2012 as she has not provided a translated copy of the
application. The contention of the petitioner is that thereafter as she does not
have financial means to support herself and her children, again preferred an
application on 29/1/13 and the Principal Judge has again dismissed the
application on an objection preferred by the husband that earlier applications
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w/Ss. 24 and 26 of the Hindu Marriage Act, 1955 have already been dismissed,

6. Learned counsel for the petitioner has vehemently argued before this Court
that the petitioner who is facing divorce proceedings since 2006 and who is looking
after two grown-up children, does not have enough financial means to support
herselfand to attend each and every date at Indore and the Principal Judge of the
Family Court, instead of deciding the application on merits, has dismissed the
application by taking a hypertechnical view of the matter. It has also been stated
that the /is has never been decided on merits, at any point of time and, therefore,
the question of res-judicata in the peculiar facts and circumstances of the case
. does not arise. An attempt has also been made in the Writ Petition to demonstrate
thatthe husband is receiving about 2 crores per month as his income, He is financially
awell-off person and a relief in the present Writ Petition has also been prayed to
direct the husband to pay a sum of Rs.13.00 lacs towards maintenance of the
wife, Rs.3.00 lacs towards maintenance of children and Rs.3.00 lacs towards
litigation expenses. However, the fact remains that this Court has to adjudicate
whether the order passed by the learned Principal Judge, Family Court, Indore is
in accordance with law or not.

7. A detailed and exhaustive reply has been filed on behalf of the
respondent — husband by placing heavy reliance upon the Code of Civil
Procedure, 1908. It has been argued that the relief claimed by the petitioner is
barred by the principles of res-judicata and this Court is precluded from
deciding the controversy, as applications after applications were preferred
W/Ss. 24 and 26 of the Hindu Marriage Act, 1955 and they have been dismissed
by the Presiding Officer, Family Court. Other grounds have also been made in
respect of misstatement of facts on the point of ownership of property and
also inrespect of certain statements made in the Writ Petition regarding financial
status of the husband, however, as this Court is not deciding any application
u/S. 24 read with Sec. 26 of the Hindu Marriage Act, 1955, the question of
looking into all those details does not arise.

8. Contention of the learned senior counsel arguing the matter on behalf of
the respondent is that the first application preferred by the wife was dismissed by
the Presiding Officer, Family Court on 5/7/2011, the second application preferred
w8, 24 of the Hindu Marriage Act, 1955 was dismissed on 28/4/2012. Writ
Petition No. 4978/2012, which was arising out of order dt. 28/4/2012 was
dismissed by this Court on 28/9/2012. The third application w/S. 24 of the Hindu

‘"
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Marriage Act, 1955 was dismissed on 6/1 1/2012 and, therefore, the Presiding
Officer, Family Court has tightly dismissed the 4th application dt. 29/1/2013 vide
impugned order dated 21/2/2013. Learned senior counsel has vehemently argued
before this Court that on account of the principles of res-fudicata, an issue cannot
be taken up again and again and once the applications have been dismissed thrice,
the Family Court was justified in dismissing the application vide impugned order.
Heavy reliance has been placed upon a judgment delivered by the apex Court in
the case of Bhanu Kumar Jain Vs. Archana Kumar and another reported in
(AIR 2005 SC 626) and contention of the learned senior counsel is that the
principles of res-judicata applies in different stages of the same proceedings. His
contention is that on account of res-judicata, in the light of the judgment of the
apex Court, the question of entertaining the present Writ Petition does not arise
and the Writ Petition deserves to be dismissed. He has also placed heavy reliance
upon a judgment delivered in the case of S. P Chengalvaraya Naidu Vs.
Jagannath reported in (AIR 1994 SC 853) and his contention is that withholding
of vital documents relevant to the litigation is a fraud and in case alitigant commits
a fraud, guilty party is liable to be thrown out at any stage. He has vehemently
argued before this Court that the petitioner, as she has made incorrect statements
in the present Writ Petition about the financial status as well as about other assets
of her husband, she is guilty of committing fraud and she deserves to be thrown
out. Learned counsel for the respondent has prayed for dismisal of the Writ Petition
with heavy costs. '

9. Heard learned counsel for the parties at length and perused the record.
The matter is being disposed of at the motion stage itself with the consent of
the parties.

10.  The petitioner before this Court is certainly a respondent inadivorce
suit filed by her husband which is pending before the Principal Judge, Family
Court, Indore. The suit was filed in the year 2007 at Pune and a petition was
preferred before the apex Court w/S. 25 of the Code of Civil Procedure,
1908 read with Article 139 of the Constitution of India for transfer of suit
from Pune to the Family Court at Indore. Hon'ble the Apex Court, after hearing
the parties at length, has transferred the suit, which was pending before the
Family Court, Pune, within the State of Maharashtra to the Family Court,
Indore, within the State of Madhya Pradesh, by order dt. 6/7/2009. The
following order was passed by the apex Court.
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IN THE SUPREME COURT OF INDIA
CIVIL ORIGINAL JURISDICTION
TRANSFER PETITION [CIVIL] No. 135 OF 2007

Sona Subhash Talera ... Petitioner(s)
Vs.
Subhash Chandulalji Talera & Anr., ... Respondent(s)
ORDER |
Heard learned counsel for parties.

In the facts and circumstances of the case, P.A.No.
975 of 2006, titled as Subhash Chandulal Talera vs. Sona
Subhash Talera and P.D. No.6 of 2007, titled as Sumandevi
Chandulal Talera & Anr. Vs. Sona Subhash Talera, pending
before the Family Court, Pune, within the State of Maharashtra,
are transferred to the Family Court, Indore, within the State of
‘Madhya Pradesh.

Transfer petition is, accordingly allowed.
New Delhi,
July 06, 2009.

11.  Since then the proceedings are taking place at Indore before the
Principal Judge, Family Court, Indore. It is an undisputed fact that the present
petitioner has preferred first application w/S. 24 read with Sec. 26 of the
Hindu Marriage Act, 1955 on 5/7/2011, an order was passed to proceed ex-
parte against the present petitioner (defendant), the following order was passed
by the Principal Judge, Family Court, Indore.
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12.  The order reflects that the defendant was not present on 5/7/2011
and she was proceeded ex-parte. However, the order does not mention
categorically that her application w/S. 24 read with Sec. 26 of the Hindu
Marriage Act, 1955 has also been rejected. The petitioner — wife preferred
an application u/S. 151 of the Code of Civil Procedure, 1908 and a prayer
was made for recall of order dt. 5/7/2011. It was also explained by her in her
application dt. 20/10/2011 as to why she was not able to appear on 5/7/ -

' 2011, however, the learned Principal Judge, Family Court has passed the

following order dt. 28/4/12 and the same reads as under :
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13, Thelearned Presiding Officer has rejected the application preferred
by the wife u/S. 151, meaning thereby, the order dt. 5/7/11 was not recalled.
The petitioner instead of filing a fresh application u/S. 24 read with Sec. 26 of
the Hindu Marriage Act, 1955 came up before this Court by filing a Writ
Petition and this Court has dismissed the Writ Petition preferred by the wife
by order dt. 28/9/2012 passed in Writ Petition 4978/2012, the following order
was passed by this Court :

IN THE HIGH COURT OF MADHYA PRADESH:
BENCH INDORE

(SINGLE BENCH HON’BLE SHRI JUSTICE
S.K.SETH)

WRIT PETITION NO. 4978 OF 2012
Petitioner : Sona Talera.
-VERSUS
Respondent: Subhash Talera. -
X-X-X-X-X-X-X-X-X-X-X
ORDER
(Passed on 28th day of September, 2012) T

B 3

This petition is by a wife against the Order dated
28.4.2012 passed by the Principal Judge, Family Court Indore
rejecting her application dated 20.10.2011.

2. Respondent-husband has filed a petition for divorce,
In said proceedings, on 5.7.2011 an application under Section
24 of the Hindu Marriage was filed on behalf of the petitioner/
wife by her Advocate. Learned family Court on the said date
proceeded ex-parte against the petitioner as she failed to attend
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hearing in person and as no leave was granted till then to appear
through an Advocate, the application u/s. 24 Hindu Marriage
Act too was rejected.

3. Later on, Family Court on an application made by the
wife/petitioner recalled the said exparte order. In view of this,
on 20.10.2011 petitioner/wife filed another application u/s.
151 CPC for revival of the application u/s. 24 of the Act of
the petitioner. That applicant stands rejected by the order
impugned, hence this petition under Article 227 of the
Constitution of India.

4, We have heard rival contentions at length. Perused the
material placed on record of this case as well as connected
writ petition (W.P.No. 6420 OF 2012) filed by the wife against
another order of the Family Court in the same divorce
proceedings. That writ petition is decided by separate order
passed today. ‘

5. Now the question is whether the Family Court Indore
committed an illegality in rejecting the application dated
20.10.2011 filed by the wife under section 151 CPC.

6. Respondent-husband filed a divorce petition against
the petitioner-wife at Pune. The divorce petition stood

transferred to Family Court at Indore by virtue of Orders -

passed by the Supreme Court at the instance of the wife. Before
the Family Court Indore, wife did not attend hearing on
5.7.2011 therefore Court proceeded exparte against her. Later
on, Court below recalled that orderon 18.10.2011.

7. After order dated 18.10.2011 was passed, the
petitioner filed an application on 20.10.2011 for revival of
application u/s. 24 of the Hindu Marriage Act since earlier
rejection was not on merit.

8. After hearing rival submissions and going through the
material onrecord, we do not find any flaw or infirmity with
the impugned order. There is no merit in the contention of the
learned counsel for petitioner that once the ex-parte order is
recalled, therefore, petitioner would stand relegated to the
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position in which she was on the date when Court proceeded
ex-parte against her. If this contention on behalf of petitioner
is accepted, it would lead to chaos and would not be congenial
for judicial discipline.

9. We therefore find no merit in this petition so as to
warrant interference with the order impugned. In the result this
writ petition fails and is hereby dismissed without any orders
as to costs.

10.  Ordered accordingly.

14.  The petitioner, as she was facing great financial hardships and was
managing with great difficulty, as she is looking after two grown-up boys,
again preferred an application u/S. 24 of the Hindu Marriage Act and by
order dt. 6/11/12, the same was dismissed. The Principal Judge, Family Court
has dismissed the application by observing that the petitioner was required to
furnish Hindi Translation of certain documents and as she has failed to submit
Hindi Translation of certain documents, the application deserves dismissal and
the same has been dismissed. The order passed by the Principal Judge, Family
Court, dt. 6/11/2012 reads as under :
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TR SU.1 SFIARHT B AR | TP AT 5 A BT ARG far T B fF 9w
BT Wh_oT ¥ g AT SRIdw 1 St sl | 37 § e B 9T T E,
foreres forg 80/ ~. Wiy O ot faar o &1 @ OF sFRAfRET So A1 98 e
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15.  The petitioner has thereafter submitted Hindi Translation of the
document and for the fourth time ie., on 29/1/2013, the petitioner has submitted
an application and the Presiding Officer has dismissed the application on the
ground that earlier applications u/Ss. 24 and 26 have been dismissed and,
therefore, the question of entertaining this 4th application does not arise.

16.  This Court has carefully gone through the order dt. 5/7/2011 and 28/
4/2012 passed by the Principal Judge, Family Court, Indore and the order
dt. 28/9/2012 passed in Writ Petition No. 4978 / 2012 as well as the order
dt. 6/12/2012 and the impugned order dt. 21/2/2013. It is really strange that
the wife has not been heard on merits at any point of time by the Principal
Judge, Family Court, Indore. By adopting a very hypeitechnical approach,
the Principal Judge has passed the impugned order.

17.  Inthe present case, as already submitted earlier, the wife is facing
divorce proceedings since 2007. Her application was treated to be dismissed

\
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on 5/7/2011 as she was proceeded ex-parte. Her second application, an
application for recalling of the order dt. 5/7/11 was again dismissed on a
technical ground, her third application was dismissed on 6/11/2012 on the
ground that she has not submitted a Hindi Translation and earlier in the past
two applications have been rejected. The fourth application has been dismissed
by taking shelter of the principles of res-judicata and by holding that earlier
three applications have been dismissed by the Principal Judge, Family Court,
meaning thereby, she has never been heard on merits, at any point of time.

18.  Section 11 of the Code of Civil Procedure, 1908 reads as under :

11. Res judicata. - No Court shall try any suit or issue
in which the matter directly and substantially in issue has been
directly and substantially in issue in a former suit between the
same parties, or between parties under whom they or any of
them claim, litigating under the same title, in a Court competent
to try such subsequent suit or the suit in which such issue has
been subsequently raised, and Has been heard and finally
decided by such Court.

Explanation I- The expression “former suit” shall denote
a suit which has been decided prior to the suit in question
whether or not it was instituted prior thereto.

_ Explanation IL.- For the purposes of this section, the
competence of a Court shall be determined irrespective of any
provisions as to a right of appeal from the decision of such

Court.

Explanation III.- The matter above referred to must in
the former suit have been alleged by one party and either denied
or admitted, expressly or impliedly, by the other.

Explanation IV.- Any matter which might and ought to
have been made ground of defence or attack in such former
suit shall be deemed to have been a matter directly and
substantially in issue in such suit.

Explanation V.- Any relief claimed in the plaint, which
is not expressly granted by the decree, shall, for the purposes
of this section, be deemed to have been refused.

Y]
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Explanation VI- Where persons litigate bona fide in
respect of public right or of a private right claimed in common
for themselves and others, all persons interested in such right
shall, for the purposes of this section, be deemed to claim
under the persons so litigating,

[Expla/lnation VII.- The provisions of this section shall
apply to a proceeding for the execution of a decree and
reference in this section to any suit, issue or former suit shall
be construed as references, respectively, to proceedings for
the execution of the decree, question arising in such proceeding
and a former proceeding for the execution of that decree.

Explanation VIII.-An issue heard and finally decided
by a Court of limited jurisdiction, competent to decide such
issue, shall operate as res judicata in as subsequent suit,
notwithstanding that suich Court of limited jurisdiction was not
competent to try such subsequent suit or the suit in which such
issue has been subsequently raised.]
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Section 24 and 26 of the Hindu Marriage Act, 1955 reads as under :

24. Maintenance Pendente lite and expenses of
proceedings - Where in any proceeding under this Act it
appears to the court that either the wife or the husband, as the
case may be, has no independent income sufficient for her or
his support and the necessary expenses of the proceeding, it
may, on the application of the wife or the husband, order the
respondent to pay to the petitioner the expenses of the
proceeding, and monthly during the proceeding such sum as,
having regard to the petitiorier' s own income and the income
of the respondent, it may seem to the court to be reasonable.

Provided that the application for the payment of the
expenses of the proceeding and such monthly sum during the
proceeding, shall, as far as possible, be disposed of within
sixty days from the date of service of notice on the wife or the
husband, as the case may be.

26. Custody of children - In any proceeding under this Act,
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the court may, from time to time, pass such interim orders and
make such provisions in the decree as it may deem just and
proper with respect to the custody, maintenance and education
of minor children, consistently with their wishes, wherever
possible, and may, after the decree, upon application by petition
for the purpose, make from time to time, all such, orders and
provisions with respect to the custody, maintenance and

- education of such children as, might have béen made by such
decree or interim orders in case the proceeding for obtaining
such decree were still pending, and the court may also from
time to time revoke, suspend or vary any such orders and
provisions previously made.

Provided that the -application with respect to the
maintenance and education of the minor children, pending the
proceeding for obtaining such decree, shall, as far as possible,
be disposed of within sixty days from the date of service of
notice on the respondent.

20.  Section 11 of the Code of Civil Procedure, 1908 restrains the Court
to try any subsequent suit or issue in which the matter is directly and substantially
in issue in a former suit between the same parties which has been heard finally
and decided by such Court.

21.  Sec. 24 of the Hindu Marriage Act, 1955 provides for support to be
given by the earning spouse in favour of the spouse facing divorce proceedings
during the pendency of the proceedings before the Court. The Courts are
required to take into consideration the income of the parties before deciding
the quantum of maintenance. The paying capacity and various other factors
have to be taken into account while deciding the application on merits u/S.
24. Similarly, Section 26 also émpowers the Court to decide the application
with respect to the maintenance and education of minor children pending the
proceedings for obtaining such a divorce. Thus, in short, the aim and object of
the aforesaid statutory provision is to ensure that the application preferred by
wife w/S. 24 read with Sec. 26 are to be decided in accordance with law and
as early as possible and even the time limit has been framed ie., the time limit
of 60 days from the date of service of notice on the wife or the husband.

22.  The present case is a shocking example of delay in deciding an
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application u/S. 24 and 26 of the Hindu Marriage Act, 1955. None of the
applications preferred by the wife have been heard finally and decided on
merits by the Family Court, Indore. The first application has been dismissed
by treating the wife as ex-parte and the subsequent applications have been
dismissed by treating them as barred by the principles of res-judicata.

23.  This Court has carefully gone through the judgment relied upon by
Mr. P. K. Saxena, learned senior counsel and has also carefully gone through
paragraph 18 on which heavy reliance was placed upon by the learned senior
counsel in the case of Bhanu Kumar Jain (supra). It is certainly a well settled
proposition of law that principles of res — judicata applies in different stages
of the same proceedings. However, the fact remains that the /is between the
parties, in the present case, has never been heard finally and decided on merits
at any point of time, and, therefore, this Court is of the considered opinion
that the principles of res-judicata, are not attracted in the present case, keeping
in view the fact that the intent and object of the provisions of Sec. 24 and 26
of the Hindu Marriage Act, 1955 are to provide financial assistance to the
spouse facing divorce proceedings and the learned Judge was required to
decide the applications u/S. 24 and 26, on merits. It, therefore, inevitably
follows that the leamed Presiding Officer has erred in law and facts by passing
the impugned order dt. 21/2/2013 on the ground that the earlier applications
have been dismissed.

24, Learned senior counsel, relying upon the judgment delivered in the
case of S. P. Chengalvaraya Naidu (supra) has prayed for throwing out the
petitioner, at this stage. It has been argued that misstatement of fact has been
made by the petitioner.

25.  Inthe case of S. P. Chengalvaraya Naidu (supra), a person has
relinquished his rights in respect of the property by executing the lease deed
and the apex Court has held the non production of and non mentioning of a
release deed at the trial was amounting to playing fraud upon the court.
Whereas, in the present case, no such contingency is involved, no fraud of
any kind has taken place in the matter. The wife has made all possible attempts
to furnish all minute details in respect of the property owned by the husband
and, therefore, this Court is of the considered opinion that the wife cannot be
thrown out, as prayed by the husband in the present case.

26.  This Court has also very carefully gone through the judgment delivered
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in the case of C. V. Rajendran and another Vs. N. M. Muhammed Kunhi
reported in (AIR 2003 SD 649). In the aforesaid case it has been held that
the principles of res — judicata applies at every stage and an issue which has
become final, cannot be permitted to be reagitated again and again at the
subsequent stage of the suit. In the present case, the issue has never been
decided finally. There is no order on merits and therefore, the judgment relied
upon is again of no help to the respondents. Not only this, even if it is assumed
that earlier application preferred u/ Ss. 24 and 26 of the Hindu Marriage Act,
1955 have been dismissed, the fact remains that maintenance has to be paid
every month and every month cause of action is arising in the present case
and, therefore, on technicalities by accepting the objection of the husband
who is the plaintiff before the trial Court, the Principal Judge, Family Court
has erred in law and facts while rejecting the application of the wife preferred
W/Ss. 24 read with Sec. 26 of the Hindu Marriage Act, 1955.

27. The Hindu Marriage Aét, 1955 provides for maintenance pendente-
. lite. The framers of law have kept in mind the financial status of a spouse
facing divorce proceedings. The law relating to matrimonial cases has included
all statutory provisions to provide payment of maintenance to the wife and
expenses of proceedings by the husband to the wife. The wife cannot be left
on street without any incomne and an application for grant of maintenance has
to be decided keeping in view various factors like income-of the husband,
whether the wife has independent and sufficient income arid the Court also
exercises a vide discretion in the matter of granting alimony pendente-lite but
the discretion cannot be arbitrary and whimsical. In this case, the learned
Principal Judge, Family Court has failed to exercise his jurisdiction keeping in
view Sec. 24 and 26 of the Hindu Marriage Act, 1955. The applications have
never been decided on merits by taking into account the rival contentions of
the parties. As already stated earlier, hypertechnical view has been adopted,
neither interim maintenance to the wife nor the maintenance to the children has
been awarded at any point of time.

28.  The Hon'ble Supreme Court while deciding a case ie., Padmja

Sharma Vs. Ratan Lal Sharma reported in (2000) 4 SCC 266, in paragraphs .

9 and 10 has held as under:

9. Respondent before us has not appeared instead of .
notice to him. We have heard the arguments of the wife ex
parte. On February 28, 2000 an application was filed by the
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appellant for placing on record additional documents which
are all of the period after filing of this appeal. No notice has
been given to the respondent of this application. The purpose
of the application appears to be to further enhance the amount
of maintenance taking into account the charged circumstances
as the salary of the respondent-husband is stated to have
increased by passage of time. Various documents like receipts
for payment of school fees buying of books school bags etc.
have been filed. We are not inclined to permit this application
at this stage. If circumstances have changed for enhancement
of maintenance appellant can approach the Family Court again
as an order under Section 26 of the Act is never final and

. decree passed thereunder is always subject to modification.

10. Maintenance has not been defined in the Act or between
the parents whose duty it is to maintain the children. Hindu
Marriage Act, 1955, Hindu Minority and Guardanship Act,
1956, Hindu Adoptions and Maintenance Act, 1956 and Hindu
Succession Act, 1956 constitute a law in a coded form for the
Hindus. Unless there is anything repugnant to the context
definition of a particular word could be lifted from any of the
four Acts constituting the law to interpret a certain provision.
All these Acts are to be read in conjunction with one another
and interpreted accordingly. We can, therefore go to Hindu
Adoptions and Maintenance Act, 1956 (for short the
'Maintenance Act') to understand the meaning of the
'maintenance'. In Clause (b) of Section 3 of this Act
"maintenance includes (i) in all cases, provisions for food,
clothing residence, education and medical attendance and
treatment; (ii) in the case of an unmarried daughter also the
reasonable expenses of and incident to her marriage." and
under Clause (c) "minor means a person who has not completed
his or her age of eighteen years." Under Section 18 of
Maintenance Act a Hindu wife shall be entitled to be maintained
by her husband during her life time. This is of course subject
to certain conditions with which we are not concerned. Section
20 provides for maintenance of children and aged parents.
Under this Section a Hindu is bound, during his or her life
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time, to maintain his or her children. A minor child so Iong as
he is minor can claim maintenance from his or her father or
mother. Section 20 is, therefore, to be contrasted with Section
18. Under this Section it is as much the obligation of the father
to maintain a minor child as that of the mother. It is not the law
that how affluent mother may be it is the obligation only of the
father to maintain the minor.

29.  Theapex Court in the aforesaid case has held that even if a decree has
been passed by a Family Court fixing a particular amount in respect of
maintenance of children, the spouse is not precluded from filing a fresh
application for enhancement of the amount, meaning thereby, in such cases,
principles of res-judicata will not be attracted and, therefore, this Court is of
the considered opinion that by no stretch of imagination, in the present case,
the principles of res-judicata are applicable.

30.  Resultantly, the mpugned (sic: impugned) order dt. 21/2/2013 is

set aside. The Principal Judge, Family Court, Indore is directed to decide
the application dt. 29/1/2013 on merits in respect of grant of maintenance
to the wife as well as in respect of children, as expeditiously as possible,
preferably within a period of 60 days from the date of receipt of certified
copy of this order. The Writ Petition is allowed with a costs of Rs.10,000/
- to be borne by the respondents.

Petition allowed.

LL.R. [2014] M.P., 2884
WRIT PETITION
Before Mr. A M. Khanwilkar, Chief Justice & Mr. Justice K.K. Trivedi
W.P. No. 15186/2013 (Jabalpur) decided on 16 April, 2014

AWADHESH PRASAD SHUKLA . ...Petitioner
Vs.
STATE OF M.P. & ors. ...Respondents

(and W.P, Nos. 15404/2013,20219/2013, 21251/2013, 21318/2013,
21527/2013, 21543/2013, 21553/2013, 106/2014, 293/2014, 1449/2014,
2232/2014,2756/2014, 4317/2014)

A, Constitution - Article 226 - Transfer of Investigation to
CBI - Merely because of immense amount of public interest, public
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outery and public demand, investigation cannot be transférred to CBIL
(Para 18)

7. wgrT — BT 226 — Whdlag. o o A @ T
~ 73 gafae fo wga oftre 499 &1 aiw foa, o9 awla ¢d wdwia
air 8, wiia Afland. & ofaRa 8 1 S e

B. Constitution - Article 226 - VYAPAM Scam -
Investigation transferred by State Govt. to STF headed by ADGP -
Merely because STF is one of the wing of State Government, does not
mean that it will not carry out investigation independently and
impartially or will act on the instructions of the Higher Authorities -
After analysis of material produced, the STF is proceeding in right
direction and without any bias - However the option of monitoring
investigation done by STF by the Court is adopted - Petition disposed
off. (Para 44 onwards)

&. TferT — AT 226 — 9T Hierar — W9 B XA
TFR BN TELSHW. 3 ssggar ¥ wuALYw. @ FaRa fEar T —
o gafay % vy, ey GXeR B Uh AT 8, T9e1 Aof gw T
g T f5 9 W9 & wWdd 97 9 41 fawd vT 9 9E) @R 47 9=
yiteRal @ st W ol SRt — IRE B T FEA B SFTA B
Pt P UTHE,  UE.OLUS. € fRum # &N faEr dww @ erderd) o
W R - frg WA R B T 9A R® s a1 FrRE @
fresa &t srgETET AT — AfaeT &1 raeRT fear )
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The
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ORDER

Order of the Court was  delivered by :
A.M. KHANWILKAR,C.J. :- This judgment will answer one common question
raised in all these petitions regarding transfer of investigation of criminal cases
registered in connection with the irregularities in the examinations conducted
by VYAPAM (M.P. Professional Examination Board). No other argument
has been made by counsel for the petitioners in these cases, notwithstanding

- other reliefs claimed in some of the petitions.

2. We deem it appropriate to reproduce reliefs claimed in the respective

Writ Petitions under consideration:-

(A)  InW.P.No.15186/2013, the petitioner has prayed for following reliefs:

@.

(i)

(iif)

()

V)

)

It is, therefore, prayed that this Hon’ble Court be
pleased to issue writ, order, direction and command
to the respondents No.1 to 3, to cancel the PMT-2013
Test and be further pleased to direct them to conduct
fresh MP PMT-2013 Exam.

That, the complete process of PMT-2013 for which
the examination was held on 7/7/13 including the
declaration of results kindly be quashed.

That, respondents 1 to 5 be directed to conduct fresh
PMT-2013 Exam or to complete the admission process
for the year 2013 based upon marks/score of NEET-
2013,

The wrong doers be punished in accordance with law
of due enquiry by CBI in public interest.

Any other relief which may be deemed fit by this
Hon’ble Court may kindly be granted in favour of
petitioner.

That, the respondent No.6 & 7 may kindly be asked
to substantiate their media coverage in question in
Public Interest to bring the truth before the Nation.

Petition be allowed with cost.

LL.R.[2014]M.P.
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In W.P. No.15404/2013 the petitioner has prayed for following reliefs:

i

iv.

Mandamus commanding'the respondents/ concerned
authorities to identify the fake students and not to allow
them a seat of MBBS course in either Government
medical college or in private medical college in the State
of Madhya Pradesh.

Mandamus commanding the respondents to prepare
and issue a fresh merit list excluding the fake and
fictitious students and to conduct counselling on the
basis of such fresh merit list and allot the seats of MBBS
as per the merit position in the fresh merit list.

Mandamus commanding the Central Bureau of
Investigation (CBI) to probe into the matter.

Mandamus commanding the respondents/ concerned
authorities to initiate criminal proceedings against fake
candidates as well as those students who got selected
illegally with aid from such fake candidates.

Any other appropriate writ, order, or direction which
this Hon’ble Court may deem fit and proper may also
be passed.

In W.P. No0.20219/2013, the petitioner has prayed for following

i

Investigate the matter of fraud in the PMT examination
since 1997 and take appropriate act against the illegal
beneficiaries, of the said fraud.

Repister offence against the invigilators posted at the
respective examination centres where the accused
students have committed the crime of copying with the
help of other co-accused persons engaged in facilitating
copying, by the beneficiary students, for monetary
benefits.

Register offence against all the members of the
examination committee of respondent No.3 and other
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officers of the respondent No.3 board responsible for
fair conduct of the examinations conducted by it.

v, Any other relief which the Hon’ble Court deems
appropriate in the facts and circumstances of the matter.

(D) InW.P.No.21251/2013, the petitioner has prayed for following reliefs:

§)] To issue a appropriate writ directing the respondents
not to transfer Mr. Sudhir Shahi the Chief of S.T.F.

(i)  Toissueaappropriate writ directing the respondents
to report this matter to the Income Tax Department so
that the aforesaid money can be recovered.

(i)  To issue aappropriate writ directing the respondents
to involve the C.B.I. to co-ordinate with the S.T.F. to
bring in the culprit behind the bars.

(iv)  To issue a appropriate writ directing the respondents
to enquire into the matter regarding the number of
students which is more than 20 in numbers in every
private medical colleges that why take admissions,
block seats and only on the last date cancelled their
admissions and whether the same students are doing it
in the previous years also and are their studying in any
medical colleges.

(v)  To issuea appropriate writ directing the respondents
to reduce the equal number of seats from their quota
seats and be given to the State quota seats by way of
punishment as per the judgment of the Hon’ble Apex
Court in Mradul Dhar s case.

(vi)  To issue a appropriate writ directing the respondents
to give admissions in the next academic year to all those
students who were deserving their admissions and
because of the illegalities of the authorities they were
restrained from taking admissions although deserving
and meritorious:

(vii)  That, it is prayed before this Hon’ble Court to kindly
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link this matter along with a case which was pending
at the Hon’ble High Court bench at Indore W.P.
N0.9827/2013 (P.LL.) (Paras V/s State of M.P. &
others) which is now being transfer to the Principal
Seat.

‘(viti) To grant any other relief deemed just and proper in
the facts and circumstances of the case.

(E) In W.P. No.21318/2013, the petitioner has prayed for following
reliefs: '

i mandamus commanding Central Bureau of
Investigation (CBI) to probe into the matter.

1. mandamus commanding the respondent No.3 to
produce entire record of the year 2012 as well as 2013
before this Hon’ble Court to find how many students
have been cheated through exchange of OMR Mark-
sheets and if it is found that several students like the
petitioner have been cheated, then heavy damages be
given to those candidates who deserves a seat of
MBBS but they have been denied due to corruption

" prevalent in the State of Madhya Pradesh.

i, mandamus commanding the respondents to investigate
all admissions made in Govt. medical colleges in the
year 2012,

iv.  Any other appropriate writ, order, or direction which
this Hon’ble Court may deem fit and proper may also
be passed.

(F)  Writ Petition No. 21527/2013 was filed before Bench at Indore on
03/06/2013, which stood transferred by administrative order to the Principal
Seat at Jabalpur, to be heard along with companion cases involving similar
reliefs. In this petition, the petitioner has prayed for following reliefs:

L To constitute a High power committee to look in to the
entire matter or the present matter be handed over to
the Central Investigating Agencies namely CBI or any
other Independent Investigating Agency.
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il And to declare the VYAPAM as blacklisted agency
since a large number of cases has come to the fore
where it can be gathered that the system has turned
corrupt.

iii. And to direct/restrict the Respondent No.4 not to
conduct any other examination in the manner and
method it had conducted the aforesaid examination.

v. And/or to cancel the said MPPMT examination and
entire procedure and entirely new program for the said
examination be prepared and executed upon the fair
and transparent policy and norms.

v, Any other relief, which the Hon’ble Court deems fit in
the facts and circumstances of the case, be granted to
the petitioner.

(G)  Writ Petition No.21543/2013 was also filed before Bench at Indore
on 13/08/2013, which stood transferred by administrative order to the Principal
Seat at Jabalpur, to be heard along with companion cases involving similar
reliefs. In this petition, the petitioner has prayed for following reliefs:

L To direct Central Bureau of Investigation (CBI) to
probe into the matter,

ii. To the respondent/ concerned authorities to initiate
criminal proceedings against all the culprits involved in
the aforesaid racket.

1ii. To the respondents/ concerned authorities to initiate

criminal proceedings against fake candidates as well
as those students who got selected illegally with aid
from such fake candidates.

iv. Further to expel those students from, colleges who
" have got their selection illegally and to disqualify those
doctors who were selected on the aforesaid illegal basis

and have obtained there degrees and are practicing.

V. To complete the investigation pending since years -
against the fake candidates as mentioned in aforesaid

W
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annexure.
Vi To cancel the said MPPMT examination, 2013 as the

result has not been declared till date and to conduct
fresh examination fairly upon transparent policy and
norms. .

Any other relief, which the Hon’ble Court deems fitin
the facts and circumstances of the case, be granted to
thé petitioner. '
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(H)  Writ Petition No.21553/2013 was filed before Bench at Indore on
12/08/2013, which stood transferred by administrative order to the Principal
Seat at Jabalpur, to be heard along with companion cases involving similar
reliefs. In this petition, the petitioner has prayed for following reliefs:

i

iv.

Ig & T 500 BrEl ¥ Sowded wie # Ted aie vd 13,
S B ARG §S43 & U BT & | 3r: R # fafera
o= & e fgw oy

Tg foF T, T 9 Rt B SUE SRR el B Su
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& T o Wi /A RaM B e fag 9

78 5 T ¥ sroRiedE OrEl @ 9e B9 ¥ 9 3 IS4
3 ot frg & 2 Bolfars] oY 78 70 ugeH 9 oy S Wi
a=g o 9 Ry o @ ey fig s | :
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T% 5 @ 3 afteRal @ weae W B i, siel
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@ In W.P. No.106/2014, the petitioner has prayed for following reliefs:

@

By issuance of a writ in the nature of Mandamus,
Hon’ble Court may kindly be pleased to direct the
respondent No.1 to 3 to conduct CBI investigation
against each and every exam conducted by the
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Vyapam since 2003.

ity By issuance of a writ in the nature of Mandamus,
Hon’ble Court may kindly be pleased to direct the
respondent No.2 & 3 to arrest the respondent No.5
and each & every persons also who is involve in the
selection illegalities & irregularities conducted by the
Vyapam.

(i) Any other writ direction or orders which this Hon’ble
Court may deem fit and proper in the circumstances of
the case.

(iv)  Costs of the proceedings.

()  Writ Petition N0.293/2014 was filed before Bench at Gwalior on
05/12/2013, which stood transferred by administrative order to the Principal
Seat at Jabalpur, to be heard along with companion cases involving similar
reliefs. In this petition, the petitioner has prayed for following reliefs:

i 7E 2 1% yeaeifror 3t smafR far o R wqef qowo
famra 15 auf & diogAod) wd godiosh el o witwfer
w1 Bl B e § e i sever et @) qyd @
S |
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PV W 6T T B S v 7R B gy 1 o |

i, g & "ovoaaaTie Te ques frser e B °
qufts: sraer e § sufery e wes ot gars oy
ﬁmﬁ‘sﬁaﬂﬁzﬁmqoqowﬁuwﬁ@@%ﬁ
e/ e waE vy o |

iv. Tz 5 <grafea & W sfa § aew/Aide 9 vy
S |

(K) InW.P.No.1449/2014, the petitioner has prayed for following reliefs:

i The Hon’ble Court may kindly direct the CBI to
investigate the VYAPAM scam in the interest of justice.

1, That, the Hon’ble Court may kindly issue any other
appropriate writ or directions in the interest of justice.

v
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In W.P. No0.2232/2014, the petitioner has prayed for following reliefs:

L

This Hon’ble Court may kindly be please to sent for
the record pertaining to entire scam and steps taken
by the Special Task Force, other Government
Departments/agencies of the State of Madhya Pradesh,
dealing with the said scam.

This Hon’ble Court may kindly be please to issue a
writ in the nature of mandamus directing the respondent
no.1 to undertake investigation with respect to Pre-
Medical Test entrance examination (PMT) from 2009
till 2013.

Any other relief which this Hon’ble Court deemed just
and proper in view of aforesaid facts and grounds may
kindly be allowed in favour of petitioner.

In W.P. No.2756/2014, the petitioner has prayed for following reliefs:

i

iv.

It is therefore, prayed that this Hon’ble Court may
kindly be pleased to direct the Central Bureau of
Investigation to investigate into illegal admissions
granted in Medical Entrance Test since 2008 till date.

It is therefore, prayed that this Hon’ble Court may
kindly be pleased to direct the CBI, to investigate into
the appointments given to Samvida Shala Shikshak
Grade-], IT and III since 2008 till date.

It is therefore, prayed that this Hon’ble Court may
kindly be pleased to direct the CBI to conduct

investigation into all government appointments made
by VYAPAM. '

It is therefore, prayed that this Hon’ble Court may
kindly be pleased to direct the State Government to
forthwith terminate the services of 1000 persons (as
admitted by the Hon’ble Chief Minister) who have been
illegally appointed and further action be taken against
the guilty officers as well as the guilty persons who

A
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secured forged appointments since 2007 till date.

V. It is therefore, prayed that this Hon’ble Court may
' kindly be pleased to direct respondent Medical Council
of India to forthwith withdraw licences to the Doctors
who secured admissions illegally in MBBS Courses and

Post Graduation Courses.

Vi That the State Government may kindly be directed to
dissolve Vyavasayik Pariksha Mandal (VYAPAM).

ViL. [ssue any other suitable writ, order or direction which
this Hon’ble Court deems fit and proper in the facts
and circumstances of this case.

Vi, Award costs of this petition in favour of the petitioner.
(N) InW.P.No.4317/2014, the petitioner has prayed for following reliefs:

i Issue a Writ, order or direction in nature of Mandamus
or any other appropriate writ, order or direction
directing the C.B.1. to initiate an investigation into the
manner Professional Examination Board (VYAPAM)
has been deeply involved in this scam by the officials of
the VYAPAM, politicians and businessman.

i, Issue a Writ, order or direction in nature of Mandamus
or any other appropriate writ, order or direction to
C.B.L to conduct its inquiry in a time bound manner
and also to suggest ways in order to ensure that such
scam cannot take place in future.

iif. In the alternative appoint an Independent Commission
headed by a Legal Luminary and other experts to
investigate into this SCAM.

iv. Any other relief/s, order/s, direction/s, this Hon’ble
Court deems fit and proper looking to the facts and
circumstances of the case may also be allowed in favour
of the petitioner.

3. The prayer for transfer of investigation of concerned criminal cases is
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primarily on the basis of apprehension that the Special Task Force (hereinafter
referred to as “the STF™) constituted by the State Government to investigate
these cases is only a farce. The STF will shield the resourceful persons including
high officials, Government officials and political leaders.

4, (1) Shri K.T.S. Tulsi, learned Senior Counsel appearing for the petitioner
in W.P. No.2756/2014 opened the arguments for the petitioners. He submitted
that inspite of copious material on record to indicate commission of offence
under the provisions of the Prevention of Corruption Act by the public servants,
no offence under that Act has been registered nor any public servant is
proceeded in that behalf. This has been done to shield the high officials. On
the other hand, the investigation is directed against the students, who have
become victims of the alleged conspiracy by the racketeers. This is being
done only to pressurize the students so that they may not speak against high
officials.

(ii) He submits that the petitioners are not expected to-substantiate
their apprehension but it is good enough for them to demonstrate from the
circumstances emerging from the record that they are justified in entertaining
reasonable apprehension, which, by itself, should be a good ground to transfer
the investigation to any other independent Agency such as Central Bureau of
Investigation (hereinafter referred to as “the CBI”).

(iii) He submits that the investigation by the STF so far indicates that
senior police officers have been named as accused in some of the FIRs, It
also reveals involvement of Officer on Special Duty to Governor of State of
Madhya Pradesh and other high officials and member of personal staff of the
Chief Minister. It is indisputable, contends leamned counsel, that the investigation
is also in respect of involvement of daughter of Inspector General of Police.
He submits that deliberate flaws are being kept during investigation by STF,
firstly of not registering FIR for the relevant offences though clearly made out,
coupled with the fact that no stringent action is being taken against the senior
police officers named as accused. In that, they have not been arrested so far.
Nay, not even interrogated. Moreover, even after material indicating the
involvement of Ex- Minister has become available, the STF has not taken any
action against him.

(iv) He submits that the students who have been named as accused, at
best could be witnesses against the scamsters, but, they are being proceeded
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as if they are the principal accused and because of whom the mass scale
manipulations in the concerned examinations could happen.

(v) The investigation is only against the lower functionaries and
insignificant public servants and not against persons holding high offices. The
STF has so far succeeded in its design to not record the statement of such
high officials and political leaders for reasons best known to it.

© (vi) In the alternative, he submitted that if the Court is of the opinion
that the CBI should not be burdened with the investigation of this matter, the
Court may consider of constituting special investigating team of independent
eminent persons, who will report to the Court. He submits that the thrust of
the petitioners is not to cause any embarrassment to STF but request the
Court to ensure that truth should not become casualty because of imperfect
investigation done by the STF. At the conclusion of the hearing of these matters,
we had given opportunity to the counsel for the petitioners to file written
submissions within two days, if they so desired. However, no written submission
has been filed after the case was reserved for hearing.

(vii) In support of his submissions he placed reliance on the decisions
of the Apex Court in the case of Gurucharan Dass Chadha vs. State of
Rajasthan' (para 13), Maneka Sanjay Gandhi vs. Rani Jethmalani® (para
2 and 5), State of Maharashira vs. Farook Mohammed Mapkar and others®
(para 68), State of Punjab vs. Davinder Pal Singh Bhullar® (para 75),
Rajender Singh Pathania and others vs. State (NCT of Delhi) and others®
(para 14), Disha vs. State of Gujarat and others® (para 7, 21 and 25),
Narmada Bai vs. State of Gujarat’ (para 27, 63, 64 and 69), Vikas Kumar
Roorkewal vs. State of Uttarakhand and others® (para 23), Prof. K.V
Ragjendran vs. Superintendent of Police, CBCID South Zone, Chennai
and others® (para 6, 7 and 10), and Manohar Lal Sharma vs. Principal
Secretary and others'® (para 38 to 40, 50, 61 and 94).

5. (i) W.P. No. 21553/2013 was filed by the petitioners in person. The
Court, with the consent of the said petitioners, appointed Shri Parag Chaturvedi,
learned counsel as amicus curiae to espouse their cause. In W.P. No.21543/
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2013, Shri Parag Chaturvedi has instructions to appear from the petitioner
therein. Shri Parag Chaturvedi submitted that the petitioners being public
representatives are concerned about the manner in which the investigation of
such a sensitive matter and having wide ramifications is being handled by the
STF.

(ii) He submitted that from the affidavit of Dilraj Singh Baghel, Deputy
Superintendent of Police, who is the Investigating Officer of STE, itisevident
that he has virtually conceded that it may not be possible to investigate crime
committed prior to 2011 on the specious plea that no data has been saved by
the VYAPAM. This raises doubt about the competency of the said investigation,
if not of credibility. Inasmuch as, the said investigating officer has made no

further attempt to untangle the crime committed prior to 2012.

(i) He further submits that, indisputably, STF is under the control of
State Government. That justifies the apprehension of the petitioners that the
investigation will not be free and fair. This apprehension is reinforced as the
investigation is progressing at a snail’s pace, though the FIR has been registered
on 7.7.2013.

(iv) Moreover, no attempt whatsoever has been made to investigate
the admissions given in private colleges.

(v) He submits that the petitioners verily believe that STF has not
even bothered to collect the call details of students, parents or VYAPAM
officials so far. This is indicative of the fact that free and fair investigation will
be a casualty, resulting in travesty of justice. He reiterated the prayer to transfer
the investigation to an independent Agency such as CBI.

6. (i) Shri Aditya Sanghi, learned counsel appeared for the petitioners in

" W.P.N0.21318/2013 and 15404/2013. The former petition pertains to crime

committed during the examination conducted by VYAPAM in 2012 and the
latter pertains to offences in connection with examination conducted by
VYAPAM in2013.

(ii) He submits that the petitioner had made complaint about the
irregularities committed in the said examination, as a result of which the
petitioner has become victim in spite of having exceptional academic record.
However, 1o action has been taken on that complaint and that too in spite of
this Court’s order dated 6th May, 2013.
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(iii) In W.P. No.15404/2013 no allegations are found against the
present Investigating Team (STF) as this petition was filed before the
constitution of STF. He, however, submits that it is necessary to appoint an
independent Investigating Agency such as CBI, considering the fact that the
crime in question transcends beyond the boundaries of State of Madhya
Pradesh. STF may not be in a position to deal with those matters. The same
can be effectively dealt with by CBI. Therefore, even these petitioners pray
that the investigation be transferred to CBI. He has placed reliance on the
decisions of the Apex Court in Disha (supra) (para 21) and Farook
Mohammed Mapkar (supra) (para 16 and 17).

7. (1) Shri Shekhar Sharma, learned counsel appearing in W.P. No.2232/
2014, in addition, submitted that from the recently filed FIR (Crime No.19/
2013) on 7th December, 2013, the involvement of Ex-Minister in the crime is
palpable. He has been named as accused.

(ii) The news item appearing in Times of India dated 21st December,
2013 also reveals involvement of political persons having huge clout in the
Government such as Uma Bharti. It also reveals that the Director General of
Police, for reasons best known to him, approached Uma Bharti to console
her and was found to be very submissive. The Director General of Police is
the highest official and if he is seen obliging heavy weight political leaders, it is
obvious that STF will act under dictation and not undertake free and fair
investigation. This is a strong circumstance why the investigation should be
transferred to an independent Agency not under the control of the present
Government.

(iif) He has also invited our attention to the news item appeared in
Times of India dated 10th February, 2014 mentioning that the Ex-Minister
Laxmikant Sharma was likely to be arrested but, contends that that has not
happened till date for inexplicable reasons. The news item mentions about
involvement of four BIP leaders, including, three Ministers as suspects, but no
follow up action has been taken by the STF, which creates serious doubt
about their approach.

(iv) Reliance is also placed on the news item in Times of India dated
12th February, 2014 (page 14). It is mentioned that the aide of Ex-Minister
has admitted his role and the possibility of involvement of many other political
leaders.

L
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(v) Our attention was also invited to news item dated 13th February,
2014 (page 10) to contend that no investigation has been done in respect of
the clue given in this news item that 38 forms were submitted online from one
common web portal at Kanpur. This news item is based on the information
given by a hacker. No explanation is forthcoming as to why STF has not
made such attermpt on its own so far as it is a crucial information to pin down
the offenders and to proceed against them.

(vi) He has placed reliance on the decisions of Apex Court in Sanjiv
Kumar vs. State of Haryana and others" (para 15), Nirmal Singh Kahlon
vs. State of Punjab and others'? (para 23 and 34) and State of West Bengal
and others vs. The Committee for Protection of Democratic Rights, West
Bengal and others™ (para 68 to 70).

(vii) In the rejoinder-reply, however, learned counsel in all fairness
submitted that the petitioner was not questioning the credentials of STF as
such. Nevertheless, from the circumstances pointed out by him it was evident
that the petitioners were justified in entertaining reasonable apprehension that
the investigation by STF will not be free and fair. He additionally relied on the
decision of Apex Court in Nirmal Singh Kahlon (supra) (para 34).

8. (i) Shri Siddharth Seth, learned counsel appearing in W.P. No.4317/ .
2014, in addition, submitted that the role of the State must be that of parens
patrige. The State must be serious about such criminal activities polluting the
entire educational system and having cascading effect on the common man
and their aspirations.

(ii) According to him, non-arrest of Laxmikant Sharma, Ex-Minister,
in spite of sufficient material to indicate his complicity in the commission of the
crime, is inexplicable. That creates doubt about the approach of the STF.

(iii) He submits that the STF consists of only 82 officials who have
been made responsible for investigation of a crime which has wide spread
tentacles.

(iv) The STF as has been created, is completely under the control of
State and, therefore, there is no likelihood of free and fair investigation by

1I.  (2005)5SCC517
12. (2009)1SCC441
13.  (2010)38CC571
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that Agency.

(v) He invited our attention to the statement of Dr. Jagdish Sagar
recorded by the Investigating Agency, which is part of one of the charge-
sheet filed against the accused in the crime, to buttress his point, that high
officials and heavy weight political persons are kept out of the loop by the
STF. '

(vi) He submits that although the entire activity resulting in commission
of crime was Online and dependent on technology, no attempt has been made
by STF to constitute its own team of technical persons having in-depth
knowledge of the technology and computer operations. Instead, the STF has
opted to outsource that activity. This itself speaks volumes about the
competence of the STF and their seriousness of investigation of such a sensitive
crime.

(vii) He has relied on the decisions of the Apex Court in Secretary,
Minor Irrigation and Rural Engineering Services, U.P. v. Sahngoo Ram
Arya" (para 6) and Committee for Protection of Democratic Rights (supra)
(para 17) to buttress his prayer for transfer of investigation to CBI.

(viii) In the rejoinder argument he submitted that the petitioner is not
" required to substantiate his apprehension but it is enough for him to show
prima facie case from the circumstances already pointed out to justify the
prayer for transfer of investigation to CBI. Learned counsel wanted to rely on
new facts during the rejoinder argument, which we did not permit as the
respondents could not be taken by surprise after their arguments were already
oVer.

(ix) He then submitted that there has been deliberate delay in
registration of the FIR. In that, Expert’s report was available on 25th October,
2013, whereas the FIR has been registered on 20th November, 2013 and
23rd November, 2013 for reasons best known to the Agency.

(x) He also questioned the timing of registration of FIR on 7th
December, 2013. According to him, that was done by the STF to avoid
embarrassment to Ex-Minister who was contesting the election and poll was
scheduled on 6th December, 2013.

14. " AIR 2002 SC 2225 =(2002) 5 SCC 521
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9. Shri Amitabh Gupta, learned counsel appearing in W.P. No.20219/
2013, additionally submitted that no case against Invigilators and Supervisors,
who were in attendance in the concerned examination centers from where the
students are accused of having indulged in unfair means during the examination,
has been instituted. Further, no investigation about their involvement has been
done. The STF ought to investigate all angles, which the STF has failed to do
thus far. Even for this reason, contends learned counsel, it is a fit case to
transfer the investigation to CBIL.

10." (i) Shri A.M. Trivedi, learned senior counsel appearing in Writ Petition

No.1449/2014 submitted that the petitioners were public representatives and
were deeply concerned, as much as the concern of common man across the
State about the manner of investigation done by the STF.

g (ii) He submitted that the Government was fully aware about the
problem since at least year 2009, The Government did not take any initiative
whatsoever, because it was aware about the involvement of high officials and
political leaders, including the Ministers in the Government.

(iii) He invited our attention to letter dated 29th October, 2009
(Annexure P/7) written by Dean, Medical College to the Board mentioning
about irregularities committed during the examination conducted by VYAPAM,
The Government by executive order decided to constitute Verification
Committee to enquire into that complaint, as can be discerned from Annexure
P/4. However, no action was taken by this Committee, even against known
nine candidates. The first meeting of that Committee, however, was convened
only on 25th June, 2010. This was done to cover up the episode which had
come to light and as mentioned in the communication sent by the Dean, Medical
College. Notably, the issue was also raised in the Legislative Assembly on
31st March, 2011, when the Chief Minister gave his reply admitting the fact
that similar irregularities have been committed in the past during the
examinations conducted by VYAPAM from 2007 onwards. He misled the
Assembly by stating that no student has been identified, which was contrary
to the facts emerging from the communication of Dean, Medical College and,
in particular, the action of the State in constituting Verification Committee for
that very purpose at least against nine candidates.

(iv) He invited our attention to Annexure R/6, being letter dated 4th
March, 2014, sent by the Director, Medical Education to A.I.G. (M.P.) with
reference to the incidents of 2009 and 2010 in respect of which FIR has been
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registered.. '

(v) Our attention was invited to letter dated 26th July, 2010, and the
Minutes of the meeting of the Committee dated 25th June, 2010, 28th January,
2011 and 7th April, 2011 which mention about the possible involvement of 25
and 37 students respectively, because of mismatch of photographs. He submits
that no progress has been done in respect of the FIR already registered, thereby
causing anguish amongst the public at large and trust deficit about the
investigation undertaken by the STF.

(vi) He submits that the FIR registered on 7th July, 2013 at about
9.25 hrs in respect of examination which was to commence at 12.00 noon on
the same day reveals the magnitude of the crime and the organized manner of
indulging in unfair means during the examination.

(vii) Although the STF was constituted by the State Government on
26th August, 2013 and took over the investigation, initially it did its job
properly, but, in due course when disclosure of names of high officials and
political leaders came to light, the investigation is being misdirected. He submits
that the STF is under complete control of the State Government and for which
reason there is reasonable apprehension in the minds of not only the petitioners
but also amongst the common public that it will not be able to conduct free
and fair investigation,

(viii) He submits that it is not possible for the petitioners to produce
direct evidence about the partisan approach of the STF or about their inaction. -
That will have to be discerned from the circumstances such as involvement of
high officials, politicians and the submissive attitude of the Director General of
Police noted in the Press reports. No other conclusion is possible except that
the investigation by the STF will not be sincere, honest, free and fair.

(ix) He relied on the stand taken by the STF mentioned in the reply
affidavit that there is no motivation amongst the Investigating Team of STF. It
is only recording statements and not making any other effort to unrave] the
crime and the manner in which it was planned and successfully executed.

(x) He has invited our attention to the proceedings of the Legislative
Assembly to contend that the Government is not sincere in unravelling the
truth and taking the investigation to its logical end because of the involvement
of members of the political party in power.
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(xi) He placed reliance on the case of Vishwanath Chaturvedi (3)
Vs. Union of India and others" (paragraphs 35 to 38) and Nirmal Singh
Kahlon (supra) (paragraph 28 and 36) in support of his submission that it is
a fit case for transferring the investigation to C.B.L

(xii) Shri Trivedi during the rejoinder argument while dealing with the
recent judgment of the Apex Court in the case of Muzaffarnagar episode,
submitted that there was difference in the two situations. In the present case,
there is indisputable material on record indicating the involvement of high
officials and political leaders, in particular belonging to the party in power, for
which reason, to ensure free and fair investigation, the same should be entrusted
to an independent Investigating Agency such as C.B.I.

(xm) He alternatively submitted that, in any case, in the larger public
interest, this Court itself should monitor the investigation. In all fairness, he
submitted that he was not opposed to investigation by STF, but, in that case
the Court ought to monitor the investigation to instil confidence in pubhc about
free and fair investigation.

11.  Shri R.K. Thakur, learned counsel appearing in Writ Petition
No.15186/2013 has adopted the arguments made by the previous advocates.
Additionally, he has placed reliance on the case of State of West Bengal and
others vs. Sampat Lal and others' (paragraphs 13 to 15 and 33).

12, In Writ Petition Nos. 21527/2013,21251/2013, 106/2014 and 293/
2014, no counsel addressed us separately. Therefore, we assume that they
have adopted the arguments already made on behalf of the petitioners in other
matters.

13. (i) Shri Uday Lalit, learned senior counsel, at the outset, submitted
that the respondents were not considering this issue as an adversarial litigation.
Further, the respondents should not be misunderstood for having responded
to the issues raised by the petitioners and taken adversarial position,

(ii) He submitted that apprehensions entertained by the petitioners
singularly or, for that natter, taken together, can be no justification to transfer
the investigation to any other Agency especially when STF consists of

15.  (2007)4SCC380
16, AIR19858C 195
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experienced, impartial and independent police officials who are fully equipped'
to deal with the organized crimes, such as the present one.

(iii} He submitted that none of the petitioners have doubted the
credibility of any official of STF much less of the entire team of STF, except
pointing out some circumnstances which will have to be considered in the context
of the independent structure of STF and the effort already put in by the
Investigating Team as a result of which offences committed in the past have
also come to light and in respect of which steps have been taken by registration
of fresh FIRs and investigating the same.

(iv) He submits that the present STF team is dealing singularly with
offences concerning examinations conducted by VYAPAM and is not engaged
in any other work. It is a fully dedicated team to investigate those offences.

(v) After its constitution, consequent to investigation, the STF has
registered new cases and, including in relation to the possible involvement of
high officials and political leaders. Those offences are being investigated in
right earnest. If the STF had intention to shield any person, there was no
reason to register new offences and to bring on record statements indicating
the complicity of high officials and political leaders.

(vi) He submits that in absence of any semblance of material to suggest
that even one official of the STF is bias, there is no reason either to doubt the
credibility of the STF or for that matter about its sincerity and commitment for
the cause for which it has been established.

-(vit) He submits that the STF has been constituted in furtherance of
Notification envisaging constitution of specialized investigating team in respect
of terrorist cases and also organized crimes. The investigation in question

* entrusted to STF is in respect of organized crime.

(viii) As any other investigating team, STF has power to summon anyone
in connection with the investigation. In the present case, the investigation team
has taken all measures as are necessary to unravel the crime, but, keeping in
mind the magnitude of the crime, the investigation is somewhat complex. The
officials of STF are fully capable of dealing with such complex cases, including
when the leads of offence transcend beyond the State boundaries.

(ix) Asregards the criticism of non-inclusion of any technical person in
the investigation team, it was submitted that the STF had taken assistance of



.

8'_}

LL.R.[2014]M.P. A.P. Shukla Vs. State of M.P. (DB) 2905

experts and technical persons while taking care that the confidentiality of the
contents, for which enquiry has been made, was not shared with anyone. He
submitted that even that criticism now stands redressed on account of inclusion
of officials who are computer experts and were earlier associated with Cyber
Crime Cell. The STF, having taken technical assistance of Cyber Crime Cell
in the past, does not in any way belittle their capabilities or for that matter
credibility to investigate the offence in question.

(x) Relying on the past service record of the officials who are members
of the STF, he submits that the argument of their competency, profile, bias,
and credibility cannot be taken forward. Their service record has been
unblemished in the past.

(xi) He submitted that although, initially, STF took over the
investigation of FIR registered on 7th July, 2013, however, subsequently, it
has taken over investigation of nine other cases pertaining to VYAPAM
examinations. He assured the Court that even the remaining cases which have
been registered and pertaining to previous years, on the basis of report of the
Dean or Invigilator, as the case may be, investigation of those cases will also -
be taken over by STF. He pointed out that out of those cases, in one case
charge sheet has already been filed. As regards that case also, the STF is
willing to take over further investigation, if the Court so directs. In other words,
any criminal case pertaining to examination conducted by VYAPAM will be
investigated by STF.

(xii) He submitted that the investigation of all cases by STF will ensure
that the investigation thereof is under one roof and by a dedicated force. If
need be, STF will submit proposal to State Government for providing
additional work force. However, at present, the work force available with the
STF is adequate and is performing its duties to the best of their abilities; and
since they are not concerned with any other police work or investigation of
any other crime, they are fully focused on investigation of offences pertaining
to VYAPAM examinations. Further, it may not be advisable to increase the
number of work force beyond what is necessary for administrative reasons
and to maintain complete confidentiality during investigation, Inasmuch as,
because of the sensitivity and magnitude of the crime, sharing of information
ought to be between few individuals. In other words, confidentiality cannot
be secured with unwieldy work force. For, there is possibility of leakage of -
information about the line of investigation. Even these aspects have been duly
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considered.

(xiii) He then relied on the recent decision of the Apex Court in the
case of Muzaffarnagar episode to contend that apprehensions expressed by
the petitioners by itself cannot be the basis to transfer the investigation to
CBI and to instil confidence in public the Court may consider of monitoring
the investigation done by STF. ‘

(xiv) He submitted that in the Gujarat case, decided by the Apex Court,
facts were glaring. It transpired that the State machinery was used by the
officials to put up dummy accused on trial, who in turn, were acquitted. The
Supreme Court, therefore, had to intervene and direct investigation by CBI.
In the present case, however, nobody has even remotely suggested that the
accused named in the FIR or challan filed by the police in the respective
cases, are dummy accused. On the contrary, high officials, including from
Police Department, have been named in the FIR and are being proceeded
with. He, therefore, submits that the principle underlying the decision in
Muzaffarnagar case be applied to the present case.

(xv) He countered the argument of the petitioners that STF had
intentionally not applied the provisions of the Prevention of Corruption Act,
by pointing out that the rigours predicated by that Act qua the accused would
come into play only after the Court takes cognizance of that offence. In the
present case, investigation is still going on. On conclusion of investigation, all
offences, as may be applicable to that case, will be applied, including of
Prevention of Corruption Act and the procedure prescribed under that Act
will be followed. He submitted that in Samvida Shala examination conducted
by VYAPAM, the allegation is not of swapping or bracketing of roll numbers
but of copying.

(xvi) He also countered the argument of the petitioners that high officials
and political leaders are being treated with kid gloves. He pointed out that all
the accused against whom corroborative material has become available, have
been arrested. The remaining accused will be arrested in due course after
such material is collected during the investigation, keeping in mind the principle
expounded by the Apex Court in D.K. Basu vs. State of West Bengal''.

(xvii)He relied on the decision in the case of M.C. dbraham and

17.  (1997)18CC416
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another Vs State of Maharashtra and others' (paragraphs 2,6, 10, 13’
and 14) to contend that it is not as if it is imperative to arrest the accused
immediately after registration of FIR in connection with cognizable offence.
That discretion is of the investigating officer and he may proceed to arrest as
soon as there is legal ground available to justify the arrest.

. (xviii) He submits that it is not unknown that even in cases investigated
by CBL, charge sheets were filed against accused without arrest. It is only
after the Court order consequent to filing of charge sheet, arrest was effected.
In other words, arrest is not a mechanical matter, but discretion of the
investigating officer depending on well established legal principles.

(xix) He then relied on the decision in the case of Prakash Singh &
Ors. vs. Union of India & Ors. " (paragraphs 12 to 22) to contend that the
State has ensured that'a special dedicated task force.is established for
investigating the offences concerning VYAPAM examination keeping in mind
the sensitivity of the case. He submits that the Head of the STF team is a
senior IPS officer holding the rank of A.D.G..P. Even other 07 officers are
experienced persons in investigation of such complex cases. They are assisted
by 15 other supporting staff. He submitted that the fact that DGP is Head of
the Police Department, does not mean that he can influence the investigating
team. The ADGP is selected on the basis of recommendation made by UPSC. -

(xx) He also explained the circumstances in which successive FIRs
have been registered by STF consequent to unravelling of the new information
during investigation of the first FIR dated 7th July, 2013. He contended that
registration of such successive FIRs is permissible in law. He has placed
reliance on the decision of the Apex Court in the case of State represented
by Police, Vigilance & Anti-C orruption, Tiruchirapalli, TN, vs V.
Jayapaul® and T.T. Antony vs State Of Kerala & Others?..

(xxi) He also relied on the decision of the Apex Court in the case of
Lalita Kumari vs. Government of Uttar Pradesh and others® to contend |
that FIR can be registered at the instance of the police officer who can be an

18.  (2003)2 SCC 649
19. (2006)8SCC1
20.  (2004)5SCC223
21.  (2001)6SCC 181
22.  (2014)28CC1
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informant as well.

(xxii)He further submitted that no advantage is passed on to 'any
accused by not applying the provisions of the Prevention of Corruption Act at
the time of registration of FIR. On the contrary, because of not invoking those
provisions, the STF was able to proceed with the investigation much faster by
applying the ordinary offence under IPC. Further, the IPC offences applied
are punishable with life imprisonment. There is no special provision regarding
grant of bail in respect of offences under the Prevention of Corruption Act,
unlike in the case of TADA/POTA. Moreover, the stringent provisions of
Prevention of Corruption Act would come into pldy only after Court takes
cognizance of the offence. It necessarily follows that no advantage was passed
on to the accused at precognizance stage. For all these reasons, he submits
that the grievance of the petitioner that the STF intentionally did not apply
provisions of the Prevention of Corruption Act was ill-advised.

(xxiii) He submits that although it is enough for the petitioners to point
out that the apprehension entertained by them is reasonable apprehension, in
the fact situation of the present case, no interference is warranted much less
to transfer the investigation to another agency such as CBIL

(xxiv) He submitted that at best the Court may consider of monitoring
the investigation done by STF, which will instil confidence in public.

(xxv) He submitted that no one has even remotely suggested that any
political leader has attempted to influence the officials of STF. He concluded
by saying that neither the constitution of STF can be questioned nor its
credibility and, more particularly, its approach in the investigation of all the
offences. Far, the STF has thus far made sincere efforts and has investigated
all angles which have come to its notice during the investigation. It will continue
to do so and the petitioners or any other person having substantive information
are free to assist the investigating agency by providing that information, on the
basis of which it can proceed further.

14.  Asregards, the allegation regarding intentional non-arrest of high
officials and high profile/important persons, a compilation in sealed cover
was furnished for the perusal of the Court to explain the circumstances.
That compilation contains all the relevant information about high profile/

i‘t
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important persons who have already been arrested; about those who could
not be arrested as they are absconding; and why STF has not arrested
some of the high profile/important persons so far. The contents of that
compilation were read out to us during the arguments without mentioning
the names of the persons. That compilation has been directed to be kept in
sealed cover.

15. Counsel appearing for the CBI submitted that the offence in question
is neither an interstate dispute nor having any international ramification.
Therefore, the CBI on its own may not take initiative to investigate the said
crime unless the State Government accords consent therefor. However, as of
now the State Government has not decided to give such consent.

16.  After having considered the rival submissions the fundamental question
as to when the High Court ought to exercise its jurisdiction to transfer the
investigation of the case from the local police to an independent Agency such
as CBI need not detain us. For, it is well established position that the Court
must bear in mind certain self-imposed limitations on the exercise of its
Constitutional powers. The Constitution Bench of the Apex Court in a recent
decision in the case of The Committee for Protection of Democratic Rights
(supra) observed thus:

“70. Before parting with the case, we deem it necessary to
" emphasize that despite wide powers conferred by Articles 32
and 226 of the Constitution, while passing any order, the Courts
must bear in mind certain self-imposed limitations on the
exercise of these Constitutional powers. The very plenitude of .
the power under the said Articles requires great caution in its
exercise. In so far as the question of issuing a direction to the
CBl to conduct investigation in a case is concerned, although
no inflexible guidelines can be laid down to decide whether or
not such power should be exercised but time and again it has
been reiterated that such an order is not to be passed as a
matter of routine or merely because a party has levelled some

allegations against the local police. This extra-ordinary power

must be exercised sparingly. cautiously and in exceptional

situations where it becomes necessary to provide credibility
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and instil confidence in investigations or where the incident
may have national and international ramifications or where such

an order may be necessary for doing complete justice and
enforcing the fundamental rights. Otherwise the CBI would be
flooded with a large number of cases and with limited
resources, may find it difficult to properly investigate even
serious cases and in the process lose its credibility and purpose
with unsatisfactory investigations.

71 '. In Minor Irrigation & Rural Engineering Services, U.P.
Vs. Sahngoo Ram Arya this Court had said that an order
directing an enquiry by the CBI should be passed only when
the High Court, after considering the material on record. comes
to a conclusion that such material does disclose a prima facie
case calling for an investization by the CBI or any other similar
agency. We respectfully concur with these observations.”

(emphasis supplied)

17.  Asmultiple decisions have been cited across the Bar to buttress the
same issue, we may remind ourselves of the exposition of the Apex Court in
the case of Rashmi Metaliks Limited and another Vs. Kolkata Metropolitan
Development Authority and others® (paras 7, 10.5) that if innumerable
decisions on a particular point of law are cited during the arguments the correct
approach for the Court is to predicate arguments on the decision which holds
the field. Further, there is little or no advantage to be gained from the manner
in which the Court may respond to the factual matrix as other courts may
legitimately place emphasis on seemingly similar facts to arrive at a different
conclusion. It held that the manner in which a Bench appreciates the factual
matrix before it can obviously be of value only if a subsequent case presents
identical facts, which remains a rarity. The Court then went on to observe that
the ratio decidendi of the case has to be followed and for which the Court
also noted that the counsel must, therefore, exhibit circumspection in the
number of cases they cite. The sheer plethora of precedents makes it essential
that the Court should abjure from discussing each and every decision which

23. (2013)10SCC95
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has dealt with a similar question of law. Else, it leads to prolixity in judgments

* which invariably is a consequence of lengthy arguments.

18.  Nevertheless, we will advert to the dictum of the Apex Court in some
of the decisions which may be relevant to answer the controversy in issue. In
the case of State of Maharashtra and others vs. Sheela Ramesh Kini and
others™, the Apex Court disapproved the reason weighed with the High Court
for transferring the investigation to CBI, namely, because of immense amount
of public interest, public outcry and public demand in that behalf, In paragraph
4 of the said decision, the Court observed thus:

“4, Insofar as the view of the Hj gh Court that the crimé has
generated immense amount of public interest or, in other words,
a public outcry and that in a manner a public demand has been
made towards transference of the investigation to the CBI.
with respect, we do not agree with the High Court. Decisions
cannot be made on the verdict of the numbers. A situation of
the kind can develop many a time, but courts have to maintain
their cool and watch the events with a fair amount of objectivity.
And it is not difficult for interested parties sometimes to
manipulate mass outcry; highly litigious as our country has
emerged tobe.....”

(emphasis supplied)

In the fact situation of that case, the Apex Court having agreed with the other
findings recorded by the High Court was pleased to reject the appeal filed by
the State. To put it differently, we may have to record a clear finding that it
has become necessary to provide credibility and instil confidence in the
investigation assigned to STF or that the transfer of investigation to some
other agency is essential to do complete justice in enforcing the fundamental
rights,

19. Keeping in mind the principles expounded by the Apex Court we may
first examine the background in which the STF has been constituted. Indisputably,

it has been constituted on 26th August, 2013 in connection with FIR (registered
on 7th July, 2013) conceming the mass scale irregularities and unfair means resorted

24, (1998)98CC346
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to during the examinations held by VYAPAM on 7th July, 2013. Soon after the
constitution, the STF swung into action and continued with the investigation of that
case. The State Government, looking to the gravity of the matter and realizing that
the incident was not an isolated incident but offence committed by organized crime
syndicate, on its own, in less than seven weeks from re gistration of FIR on 7th
July, 2013, had constituted the Special Task Force, vide order dated 26th August,
2013. The constitution of the STF was to set up a police station by the name of
Special Task Force having territorial jurisdiction over whole of the State of Madhya
Pradesh for the purposes of investigation in the offence relating to examinations
conducted by the VYAPAM. The STF is a separate unit headed by the ADGP. It
consists of eight experienced and independent IPS officers, under whose supervision
the investigation of the assigned cases is being done. The details of the said officers
are as under:

SUPERVISION/ INVESTIGATION OF VYAPAM
CASES 1S DONE BY FOLLOWING OFFICERS.

S.No.| DESIGNATION | NAME OF OFFICER

1. ADGP Shri Sudhir Kumar Sahi, IPS
1998 Batch.Has experience of
working in Research and
Analysis Wing (RAW) of Govt.
OfIndia as Director.

2. AIG Shri Ashish Khare, SPS (2001
Batch) Has done BSc and MSc
in Criminology and Forensic
Science. He is a Senior Police
Officer.

3. DSp Shri Dilraj Singh Baghel. He is
Senior Police Officer, of 33
years of service and having
experience of various types
ofinvestigations like fake
mark-sheet cases by an




&
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organised syndicate/ Bhopal

Gas Tragedy fake Compensation
cases/ Liquor permit conspiracy
cases/ issue of fake RTO License by
organised syndicate cases.

4. DSP Shri Gulab Singh Rajput, He is having
more 32 years experience of
investigation of various types of Crimes.

5. DSP Shri D.K. Tiwari He is also having
more than 32 years experience of
investigation of various types of Crimes.

6. Inspector Shri K.S. Randhawa, He is an
experience officer of 15 years of
service. He is also having more than
14 years experience of investigation of
various types of Crimes.

7. Inspector |- Shri Indresh Tripathi. He is an
experience officer of 15 years of
service. He is also having more than
14 years experience of investigation of
various types of Crimes.

8. Inspector Shri Harish Dubey. He belongs to 2004
batch and is having 8 years of
investigation into the various kinds of
crimes.

It is noticed that this Investigating Team can take assistance of other police
branches including from Cyber Crime Cell and CID as and when required.

20. By the time the petitions-were taken up for hearing, 10 cases were
already assigned to STF for investigation or have been investigated by it. The
chart indicating the details of said cases and the status of investigation has
been placed on record, which reads thus:
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The FIRs registered after constitution of STF, were at the instance of STF on

the basis of the information that became available during the investigation of
the FIR No0.539/2013.

21.  During the hearing it was pointed out to us that in the course of
investigation on the basis of material gathered by the Investigating Team, 84
students, 15 racketeers, 4 VYAPAM officials and 26 parents, aggregating to
129 persons have been arrested. Amongst the high profilefimportant persons
arrested by STF are as follows:

s
=
2,
)

| List of High Profile/Important Persons who have been arrested

Dr. Pankaj Trivedi, Controller/Director of VYAPAM
Nitin Mohindra, Principal System Analyst of VYAPAM

Ajay Kumar Sen, Senior System Analyst

Chandrakant Mishra, Assistant Programmer of VYAPAM

Tarang Sharma, Racketeer

0.P. Shukla, OSD of Ex-Minister Laxmikant Sharma

Dr. Vinod Bhandari, Racketeer (Chairman, Aurobindo Hospital)

Dr. Jagdish Sagar, Main Racketeer

of o N[ o v B[ | N =

Dr. Sanjeev Shilpkar, Racketeer
Sudhir Rai, Racketeer

._.
e

—
fam—
.

Santosh Gupta, Racketeer .

29, Ithasalso come on record that three persons against whom STF has
evidence are absconding and efforts are being made to secure their presence,
amongst others, R.K. Shivhare, Deputy Inspector General of Police (under
suspension), Bharat Mishra (brother of Inspector General of Police, Sonali
Sharma) and Sanjeev Saxena (political leader from opposition party).
Information was divulged to the Court that six other persons, who have been
named as accused, have not been arrested as more evidence establishing
their involvement in the commission of crime was being collected; they are:



2918 A.P. Shukla Vs, State of M.P. (DB) LL.R.J2014]M.P.
Laxmikant Sharma, Ex-Cabinet Minister

Sudheer Sharma, Businessman

Amit Pandey (husband of IAS Officer Smt. Ajita Bajpai Pandey)
Premchand Prasad, Ex-P.A. to Chief Minister.

Dr. Ajay Mehta, Ex-Vice President of Jan Abhiyan Parishad

6. Dhanraj Singh Yadav, Ex-OSD of Hon’ble Governor |

Out of these six persons, Dhanraj Singh Yadav, Ex-OSD of Hon’ble Governor
has been granted anticipatory bail by the Court,

LA S o

23.  Achartcontaining the information, justifying the arrest of the concerned
- accused, was also placed before us in a sealed cover. Similarly, the reasons
for non-arrest of six high profile/ important persons were also brought to our
notice, which was produced in sealed cover for the perusal of the Court. As
the investigation is already in progress, we would not comment upon those
aspects as it may affect the investigation or prejudice the concerned accused.

24.  Ourattention was also invited to the statements of Dr. Pankaj Trivedi,
Director/Controller, Nitin Mohindra, Principal System Analyst, O.P, Shukla,
OSD of Minister, Laxmikant Sharma, Ex-Cabinet Minister, Sudheer Sharma,
Businessman and Gyanendra Mishra, which are part of the compilation
produced in sealed cover for our perusal.

25.  Our attention was also invited to order of reward announced qua
absconding accused by the STF for securing their arrest. Further, assurance
was given that follow up action to secure arrest of absconding accused will be
taken with utmost dispatch in due course.

26.  After perusal of the information given by the STF we are of the opinion
that it is not a case of deliberate non-arrest of high profile/important persons.
Beyond this, we need not say anything more for the time being, as assurance
has been given that follow up action is being taken by the Investigating Team
and depending on the availability of further material indicating their complicity,
the Investigating Officer would take steps to arrest even those persons.
Assurance is also given that steps are being taken to secure arrest of absconding
persons, who have been named as accused and/or are wanted in connection
with the pending investigation and that process will be expedited.
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27.-  After having analysed the material made available to us, we may
conclude that there is no substance in the grievance of the petitioners that the
STF is incapable of handling the investigation of the offences in question or
have shown laxity in the investigation in any manner. Further, the STF Officials
In-charge of the investigation are able, independent, impartial and experienced
police officers; coupled with the fact that there is no material to suggest that
any influence has been brought on them from any quarter or that their approach
is biased. As a result, the question of considering the relief of transferring the
investigation to any other independent agency, at this stage, is ruled out.

28.  We are consciously not elaborating on each of the points, raised by
the petitioners as any detail discussion in that behalf may either affect the
pending investigation or prejudice the accused and is avoidable.

29.  We may place on record that before constitution of the STF, 16 cases
of impersonation during the examination have been filed since year 2000 on
the basis of the report given by the Dean of the Medical College. Out of that
only in ope case, the local police has filed challan/police report. The chart of
those FIRs and status of investigation has also been produced before us,
which reads thus:

fd ThEr @ gy F gollag amREt 3w (RAle 26.03.2014 99 )
@F AfePpa sraw @ Rule W G9Eg )

] Tm o T @ | e =m [ veo | i | B e | vom ¥ St T
® w ) Rals T | afo | M g | W
) are |atm | afE
po B e
o
:ng waa et
w
Lzl
1 2 3 1. - o T ] B
[0 1/ Kl [ 71 £ [ R TR A 1|
410, 420, 408, 474, wowro .
20§ wER, /1 AfEEa wlaw 2 [ zrosts & tmoa aF
ofen =i TR wA-0n A vEW STAH
19-04-2013 : g e ol R )
s, UHTERE.
A wH o2 suiimt @ wARm
s el @ YR
R |
2, 28 SRR w o dw B
s.vwn e R A0 e ¢ ‘
2 daa /13 AT 81 1 w | 7 . I [ 4 2008 W0 2007 B
’ 41D, 420, 488, 471, oo Wik TETNG. WER Of T
o d Wl a4 | Mawe AT . =1 B WA & s 7t 0
ent afo afamr W 2090 & TEAA W |
2010200 2 @ AaRE) 3 A w00 F 2
o 2007 B T WA T Rerd
e T |
a o 08 B 27 ¥ o of
o0 B 24 Wi & Wi A




2920

A.P. Shukla Vs. State of M.P. (DB)

LL.R.[2014]M.P.

TEEHY fal a‘ G

gt

4 Ve ¥ i w Wi w
S g W e 8 p

& wrea 3 fydo Wi & 1

3 ;iﬁﬁlﬁ R a0 11 Fo o3 o3 o 1. 9% iy 78
419, 420, 423, 471, agd WEAA W
aT4 TRIL m‘m 142/13 20 mose T R
11-31-2001 R T |

. WD TE To—1893 /13 X0
21053 PR WeIReed) Wy |
3 TETHTA tAa L]
. R WL G Ty |
4. T 3Erh W ffmo B |
a B 208,742 EL 0 EX] E) 00 . TR [=N]
419, €20, 48, 4F1,
ara wrefy mﬂm 2, 3 firg aiener dy T
08-07-2012 W :rmgc ﬂ’:’l ﬁgme firs
| e
3 Wi AR oY frn W )
< T ¥ o 9t |

.3 "I'ETW LITVET] e 15 18 1% lmn“w o
ot L ATEFW A THY )
420, 487, 454, 474, g‘b—d THAF F0 4T8/13 | TET

B 120 07 vl W 111,713 1%0 210003 | I W
15-07-201t o 751 T fawy s s
W urn ad] gon & | ol @
A 2 W8 | g wER
T Ay e ¢ )

0 TN WGy YL AW ) ) ® 1. Ptea weaaal @ &g ¥y |
419, 420, AR, 3 /4 mﬂwm fifrma ;eT TETETa
et whn EeTEed ™o W dur
16-11-2013 LG oy

2. WA 2 swafwd! A fve
o™
A VeV Fgem T & )

7 THitA =g €0 205713 5T EL0 [ (] []

19, 420, 4£8, 43T, T ¥A o iy T W Y
480, 471, 100, 120 M} | AEHA AW

m,a/amm Lo 2 2 Al W fires W
28-D3-2013 3. TEEYOT SIET o ¥ |

[} o 287 713 U ST =) 03 7} 1. SR el @ W |
419, 420, 408, <57, THOYEO e
e, 471, 100, 120 @ | Aww FAw
m:/uﬂm b 3"{[ vw-m; ot Wy ol v

e A AW R S
25-D4-2013 oy
a frafie Tema @ ofner
e WA don =0 e |
4 TEF ool o Freov
5 T % e ot €

3 TS st om | 77 /% kT [ 0 10 o1 1 % S @ e W 1 |
A6, 420, 402, 427, T
488, 479, 109, t20 A1 | WI¥EA wida woofigt @ W
:;E,:/nwm ¥ vvam'-lﬂu}ém'a|
13-11-2013 acmﬁﬂ%ﬁgﬂmﬁ

wETE YT Lisd '
4 ol R e fati
TRk Win 4wl Say O
Lol

6 T X ey wrir |

| Wi aam 280,712 T oo ) a8 2 1 0w wodl ® (e TraE)
470, 437, 457, 471, e Tt -=owow # T e e ¥
120 Mt meia, L b ]

04-07-2012

2 & 2 309,/ 12 fXo ceng
1z

3 T TS SIS 85 /18 |
A WO Gt W qrndT Wi
o ST wg vty o sod,

2018 Pram




-y

L.L.R.[2014]M.P. A.P. Shukla Vs. State of M.P. (DB) 2921
&, TeRErd W R wr |
7. wpdo R o ) wee
o mapus T |
W 4 St @ fw fid
]
M WH | 1208/08 Ol e @ w | & o . TaTes S = e 6 |
420, 458, 471, MR, | RS WAY WERE T W WE
05-11-200% wfy fse W W]
Ry
e 2 u fifdw At aAEgR A
e v o W |
. s, RO ¥ iRy AW
LrEm R R ma s | mj
7| aaamE XeR | 118/ 11 OR KT 08 ™ o8 C3) Tl Har w [ogegd
470, 437, 488, 471, wEEI Tl R AT YR SR o
wfy fefETen R Tenw e 3 v A
10-11-2011 oAy Rt
=
) 1218712 UL ] ) ] o w Lo (e U |
€20, 417, MELY, AT TR
04-10-2012 wit ffsear 2 Pt Tem g 35T I
Lotuice 1
=
a e ) v adi 8 )
T | GOl YR | 1516/ 12 WK ELi 0 w0 o1 ol Tt Ze0izoi ® ldaned
o, 419, 427, acs, | il wewal & whea g
arq, wefy, e W Awe A mar |
28-12-2012 ¥ T |
2. wepAT g P g |
F%.cof T koo
B | Ot LG | 1346/13 Uk pre @ o0 7] 0> TR o
420, 457, 480, 4TI, g k) - 1
“efl, = fofier
2[-12-2013 2 THAX w4 3 o ow
L 012013 | 2010M TF 63 8
T 5 T N T |
1 fElE TR W §
wrETa T R S wew A
1
3 W ¥ STeHE = |
| SO FER [ 38714 W E i 02 w0 02 ot 1. TIA et SR i o0
470, 468, 414, 120 R | FERAT WY |
201 i fafen
[5-81-2014 #ERART  Rofm Twie v 8
=R RE M TETINA WA ]
A TH AR ARy ¥ )
avE @ o ol €
ELE n [T ] o8

Another chart indicating the status of 16 criminal cases registered since 2000,
which was furnished by the respondents for our information reads thus:
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30.  During the hearing we were assured by the counsel for the respondents
that all the aforesaid cases will be immediately transferred to STF, who is
already entrusted with the investigation of other cases in connection with
examinations conducted by VYAPAM, so that holistic view of all the cases
can be taken by the said Investigating Team. As regards the case, arising out
of FIR No.523/2011 registered at Police Station Tukoganj, Indore, since
charge-sheet has already been filed, STF may consider as to whether further
investigation will be necessary and it may do so, if the Court directs. We may
accede to this request of the respondents and issue directions accordingly.

31. . We were assured during the hearing that if there are any other pending
cases in any part of the State of Madhya Pradesh concerning offences relating
to examinations conducted by VYAPAM, investigation of all those cases will
be entrusted to STF by issuing appropriate orders in that behalf by the
concerned Department.

32.  After giving our serious consideration to the material placed on record
we find that the constitution of the STF by the State Government was without
wasting any time soon after realizing th¢ magnitude and complexity of the
crime coupled with the fact that it was a case of offence committed by
organized crime syndicate. Further, the composition of Special Task Force is
of experienced officials with unblemished record. None of the petitioner ‘has
attributed any motive to any particular official(s) of STFE. It also appears to us
that STF has not wasted any time in investigating the crime or has showed any
slackness during the investigation. Nonarrest of some of the accused or persons,
who are allegedly involved in the offence, till now, by itself, cannot be the
basis to assume that the investigation is not free and fair or is being done
under dictation of any political leader. No such material is presently noticed

from the record.

33.  Notably, during the investigation of FIR No0.539/2013, the commission
of similar offences in the past came to light and soon thereafter STF caused to
register subsequent FIRs in that regard. The subsequent FIR meintions about
the involvement of high officials and political leaders as well. If, STF was
acting under dictation, it would certainly have kept that information under
cover to protect the high officials and political leaders. The subsequent FIRs
referring to the possible involvement of political leaders belonging to the ruling
party, in our opinion, lend credence to the impartjality and independence of
STF. All this would not have happened if STF was working under pressure or
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on instructions from higher-ups. Any other view would be demoralizing the
officials of STF and questioning their sincerity and integrity in absence of any
tangible material in that behalf which we must eschew.

34.  Reverting to the apprehension of the petitioners of not invoking offences
ascribable to the Prevention of Corruption Act with an ulterior purpose to
favour the accused, we find force in the argument of the respondents that it
would make no difference. F irstly because, the investigation is still on going.
In most of the cases challan/charge-sheet is yet to be filed; and when the
challan/chargesheet will be filed, depending on the material collected during
mvestigation, even offences under the Prevention of Corruption Act can be
invoked by the Investigating Officer. Further, the offences already mentioned
in the registered FIRs are punishable with life imprisonment. Hence, no
advantage has been passed on to the named accused. Only if the trial were to
proceed on the basis of purely Indian Penal Code offences, it would be possible
to say that non-inclusion of Prevention of Corruption Act was done to pass on
advantage to the accused because of the stringent conditions specified in that
enactment. We also find force in the argument of the respondents that non-
mentioning of offence under the Prevention of Corruption Act, in fact, facilitated
speedy investigation without going through the rigours of procedural formalities.
Understood thus, it is the accused who should be making this grievance and
not the petitioners. Suffice it to observe that non-mentioning of offence under
the Prevention of Corruption Act cannot be the basis to doubt the credibility
of the STF investigating the crime nor does it reflect on their ability, efficiency
or impartiality, ‘

35.  Thenext point urged is that the investigation reveals involvement of
high Govemment officials including the senior police officials, former Minister
and personal staff members in the office of the Chief Minister and the Governor.
The fact that involvement of these persons has been revealed and has been
honestly recorded in the statements prepared by the STF belies the
apprehension founded on these facts. Moreso, from the record, it is indisputable
that the Investigation Team has proceeded against one and all involved in the
crime and succeeded in arresting officials of VYAPAM as well as personal
staff of Ex-Minister. Rewards are announced to facilitate arrest of high placed
police officials and including relative of Inspector General of Police, Sonali
Mishra. This would lend assurance to the fairness and impartiality in the
investigation done by the STF,

ra
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36. It wasnext contended that the STF was focusing more on arrest of
students allegedly involved in the offence in question. Further, the students
should be, at best, made witnesses against scamsters but not accused. This
submission is founded more on morality than legality. If the students are the
ultimate beneficiaries, they will inevitably be members of conspiracy and ought
to be proceeded on that basis, as accused, along with scamsters. They cannot
be mere witnesses, as is suggested. The fact that 84 students have been
arrested by the STT so far does not mean that the STF is partial or was not
focusing on the racketeers and scamsters. It has already arrested 15 racketeers
and four VYAPAM officials as per the record and the process to arrest other
high profile/important persons is already in progress. We, therefore, reject
the argument that the investigation is biased and is focused against the students
and lower functionaries, as contended.

37.  Itwasthen argued that proper statements have not been recorded by
STF to shield high profile/important persons. Even this submission does not
commend to us. For, the investigation already made and steps taken to register
new cases upon revelations made during the investigation of FIR No.539/
2013, belies this apprehension.

38.  Wehave no difficulty in accepting the argument that truth must not be
a casualty because of imperfect investigation. However, at the same time, it is
not possible to assume that the investigation done by STF thus far is biased,
unfair and under pressure. That plea must be rejected.

39.  Asamatterof fact, when these matters were posted for hearing on
12th February, 2014, this Court passed the following order;

“We have heard learned amicus curiage in W.P. No.21553/
2013.

We wanted to ascertain how the relief claimed in the
petition originally filed on 2nd September, 2013 to refer the
investigation to CBI s still relevant. We had that doubt because
it is noticed from the record that the State Government realising
the seriousness of the allegation and the situation deemed it
appropriate to constitute Special Task Force (STF), an
independent investigating agency on 26th August, 2013. The
said investigating agency has continued with the investigation
since then and filed police report from time to time before the
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concerned Criminal Court. The Criminal Court is already in
sesin of the said reports and including about the manner of
investigation being done by the STF. In the original petition, as
filed, there is no allegation of mala fide or the case made out
in the petition that the State Government intends to appoint
STF to give decent burial to entire episode. No allegations of
mala fide in that behalf are found in the petition or the
subsequent proceedings. Similarly, no further affidavit has been
filed to specifically point out the inaction of the STF in any
area of investigation or for that matter intentional or deliberate
attempt to derail the invéstigation or take the same to its logical
end. ' h

Since the learned amicus curiae has been appointed
only yesterday, as requested by the petitioners, who were .
appearing in person before us, we deem it appropriate to give
some time to learned amicus curiage to éxamine all these
aspects to justify the relief, as claimed in the petition. We
accordingly defer the hearing of these matters till 11 March,
2014, to be listed under caption “After Notice”.

Office to furnish complete set of paperbook of W.P.
No.21553/2013 to the learned amicus curiae within one week
from today.

Registry to ensure that appearance of learned amicus
curiae is notified on the Board in connection with W.P.
N0.21553/2013 on future dates.”

40.  The petitioners were expected to bring some concrete circumstances
but during the arguments, have chosen to raise points which are only in the
realm of gesticulation. Reliance placed on the affidavit of Dilraj Singh Baghel,
who incidentally happens to be the Investigating Officer of STF, to contend
that he has virtually conceded that no investigation with regard to 10 registered
cases would be possible for want of record with VYAPAM. This averment, in
our opinion, is being read out of context. Reply filed by the respondents on
10th January, 2014 in W.P. No.1449/2014 deals with each point urged by the
petitioners. No doubt preliminary objection has been raised by the respondents
that the present petitions are politically motivated and in support of that
argument antecedents of each of the petitioners have been pointed out as

il
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belonging to opponent political parties. The affidavit of Ashish Khare, AIG,
STF then deals with the merits of the controversy refuting the apprehension
of the petitioners and also highlighting that investigation is still in progress and
supplementary challan will be filed in cases where charge-sheet has already
been filed. It is also-stated that intimation to the concerned Head of the
Department against the Government officials, who are found involved in the
commission of offence, has already been sent for taking appropriate action.
Further, intimation has been given t6 Director, Enforcement Directorate, Indore
to take appropriate steps at their level against the responsible persons having
indulged in huge money transactions, which has come to light during the
investigation. In other words, multi-pronged approach has been adopted while
ensuring that the investigation of cases already entrusted to STF; and the new
cases registered on the basis of information divulged during the investigation
of the case under investigation will be taken to its logical end with utmost
dispatch.

41. It is stated that in PMT scam case, until now, no Minister is accused
of his involvement in any crime. Name of Ex-Minister Laxmikant Sharma has
come on record in connection with Crime N0.19/2013 and Crime No.20/
2013, which are concerning Samvida Shala Shikshak Grade-II and III
Eligibility Test 2011. He has been named as accused in those cases after his
involvement came to light during the investigation of PMT 2013 case (in Crime
N0.539/2013). For, one hard disk was seized from the Senior System Analyst,
Nitin Mohindra. The data of the said hard disk was retrieved from the DST,
Gandhi Nagar, Gujarat. That retrieved data is being examined thoroughly by
STF. The affidavit mentions that (read till filing of that affidavit), sufficient
corroborating evidence for arrest of Laxmikant Sharma was not available, as
aresult of which his arrest has not been made. As aforesaid, assurance has
been given on behalf of the respondents that follow up action will be taken
with utmost dispatch in connection with that crime.

42.  Ttisalso noted that Dr. Vinod Bhandari, Chairman of Shri Aurobindo
Institute of Medical Sciences, Indore, has been arrested in connection with
Crime No.12/2013 pertaining to PMT 2012, He is also accused in Pre-P.G.
Examination 2012 in Crime No.14/2013. Investigation is also on going in
connection with the involvement of other scamsters/racketeers and conspirators
on the basis of information divulged during the investigation.

43.  Suffice itto observe that the averment in paragraph 12 of the affidavit
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of Dilraj Singh Baghel will be of no avail. That cannot be read out of context.
The STF is investigating all the crimes concerning examinations conducted by
VYAPAM and investigation in each crime will necessarily be independent. It
is possible that, as the investigation of these cases progress, a common thread
may emerge indicating complicity of some racketeers and conspirators. The
factual position stated in the affidavit of Ashish Khare, AIG, STF dated 10th
March, 2014, about the steps taken by the Investigating Team, if kept in
mind, the criticism or apprehension based on the averment in paragraph 12 of
the affidavit of Dilraj Singh Baghel dated 8th February, 2012, will have to be
rejected. We, thérefore, reject the argument that no attempt is being made by
the Investigating Team to gather material in connection with the alleged crimes.

44. It was then contended that the STF is under control of State
Goverament and for that reason no free and fair investigation will be possible.
This argument, to say the least, is presumptuous. The fact that STF is one of
" the wing of the State Government does not mean that it will not carry out
investigation independently and impartially or will act on the instructions from
higher Authorities. For that matter, even CBI, as of now, is under the control
of the Union of India and not an independent or autonomous Agency. The
apprehension will have to be tested on the basis of the composition of the
STF. As has been noted earlier, no case has been made out even to remotely
suggest that any official(s) of STF is under political influence or is taking
instructions from higher Authorities. If that had been the case, there was no
reason for STF to register new cases and involving high officials and political
leaders. It-is the investigation of STF which has resulted in unravelling of similar
offences committed in the past and in respect of which fresh cases have been
registered. The structure of STF nowhere indicates that STF has to report to
any other Authority in respect of the investigation of the concerned offences.
There is no record even to remotely suggest that information regarding the
stage of investigation or the contents of the material are being divulged or
repotted to the Minister In-charge. Like any other investigation, the Investigating
Officer is in complete control ofthe investigation and the superior officer in
the STF would only supervise that the investigation is progressing in right
direction. The Head of the STF is an experienced IPS Officer of the rank of
A.D.G.P. The fact that the offence has been registered against the relative of
L.G. and also against D.I.G. of the Police Department himself; this in itself is
indicative of free and fair investigation done by the STF. Hence, this
apprehension will have to be negatived.
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45. . The argument that the investigation done by STF is moving at a snail's
pace also does not commend to us. We are inclined to take this view after
having gone through the compilation of documents and information produced
in sealed cover for our perusal. No doubt, the first FIR was registered on 7th
July, 2013, but, having regard to the complexity of the crime and involvement
of large number of persons, it is very natural that the investigation of such
organized crime may take some time. But, that does not mean that the
investigation is not free and fair. Assurance has been given on behalf of STF
that if additional work force is required, such requisition will be sent to the
State Government and it will be ensured that the investigation of all the cases
referred to it are taken to its logical end with utmost dispatch. To ensure that
this assurance given by STF is fulfilled, we may consider of menitoring the
investigation of STF in respect of each of those cases. This will redress the
apprehension of the petitioners and also instil confidence in investigation of
public at large.

© 46. It wasthen contended that no investigation has been done with regard

to admissions in private colleges. This submission is in ignorance of the fact
that the investigation assigned to STF is in respect of examinations conducted
by VYAPAM in relation to admissions in Govemnment colleges and Government
seats in private colleges. The STF is not concerned with the admissions given
against the management quota seats by private colleges. Till now nothing has
come to light that even in regard to that admission process similar irregularities
much less offence has been committed. As and when that question arises, the
same will have to be dealt with independently by the Authorities. Suffice it to
observe that the scope of investigation assigned to STF is limited to admission/
selection process on the basis of examinations conducted by VYAPAM.

47.  Itwasthen contended that STF has not bothered to collect call details
of students, parents or VYAPAM officials until now. That material would
disclose the culpability of the concerned person. It is not necessary for us to
discuss about the details of investigation done so far - as in most of the cases
where challan/police report has been filed, further investigation is pending
and in remaining cases investigation is still going on. We are not very sure
about the intention of the petitioners in calling upon STF to reveal the details
of the investigation already done, which, inevitably, may give clue to the
accused persons, if discussed in public domain. That is bound to impair the
investigation and cannot be countenanced.
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48.  Reliance was placed on news items appearing in local newspapers.
We may hasten to add that the question under consideration cannot be answered
on the basis of those news reports much less to accede to the request of
transfer of investigation to CBI. On the basis of the said news reports, it was
submitted that no action is being taken against high officials/important persons.
We have already dealt with this aspect in the earlier part of the judgment and
that needs no further elaboration. The fact that the news reports indicate that
the D.G.P. had approached the top political leader of the party in power to
explain the circumstances in which her name had appeared in the statement, is
no reflection on the fairness and impartiality of the STF. It is nobody's case
that the said D.G.P. is associated with the investigation done by STF or that
any official of STF had contacted any political leader, The D.GP. is certainly
a high official, but, as is noticed earlier, STF in this case has proceeded even
against the D.I.G. and the relative of I.G. If such high officials of Police
Department could not influence the STF, it would be preposterous to conclude
that the investigation by STF is not free and fair. ‘

49,  Itwasargued that the information regarding almost 38 forms of scorers
were filled online from one common web portal at Kanpur and that information
was made available by some hacker. No attempt has been made by STF to
get such information on its own. In response, it has been submitted by the
respondents that STF had taken all measures including assistance of computer
experts and has now included officials from Cyber Crime Cell who are LT,
experts. Besides, the STF is free to take assistance for the purpose of
investigation from other police branches such as Cyber Crime Cell and C.LD.
That does not mean that STT is not well equipped to investigate the offence.
Further, the information such as this, if relevant, we have no manner of doubt
that the investigating team will ponder over the same and also try to obtain
similar information from their own sources. Beyond this, nothing more is
required to be said about this contention.

50. Itwas argued that the State has the duty and must discharge its role of
parens patriae. We find this argument to be completely misplaced. From the
facts on record, it is noticed that the State has taken all steps in right earnest
immediately after registration of FIR on 7th July, 2013, realizing the complexity
and magnitude of the crime by constituting STF on 26th August, 2013. Besides
that, the State Government has shown complete commitment to strengthen
the organizational structure of STF and to provide them with adequate logistical
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support to ensure free and fair investigation of all the cases entrusted to STF.,

51. Similarly, the argument that no case has been registered against
Invigilators or Supervisors who were in control of the Examination Centers
also deserves to be rejected. From the case made out in the FIR and the
material available during the investigation, STF showed sensitivity of registering
new FIRs and naming persons involved in the commission of the concerned
crime. Moreover, as the investigation is still on going in most of the cases: and
also further investigation in some of the cases where challan/police report has
been filed, if involvement of any person is disclosed, there is no reason why
the investigating officer will leave out such Invigilator or Supervisor, when
high officials and political leaders have already been named. There isno reason
to assume that the investigation is not done from all angles. It is pertinent to
mention that investigation of each crime will have to proceed on thé basis of
the information disclosed in relation to the commission of that crime. The
crimes may pertain to different examinations, different locations and for different
years, Each of those cases which are already assigned and to be taken over
by the STF, will have to be investigated independently but under one roof.

52.  Itwasargued that the Government was fully aware of the impending
problem, but, did not take any measures to prevent the same nor is serious
about the investigation of those offences. No doubt, reliance was placed on |
inter departmental communication and the statements recorded in Legislative
Assembly proceedings. We have already found that the STF, as constituted,
consists of experienced and impartial officials. STF is already busy with the
investigation of the offences registered and during the course of investigation
of the registered offence, when it was disclosed that similar offences were
committed in the past, immediately registered separate FIRs for those offences
as well. According to the respondents, till registration of FIR on 7th July,
2013 and investigation done by the STF, nobody had imagined that mass
scale organized crime was being resorted to. The offences, which came to
light were considered to be solitary cases of copying or impersonation. On
that premise, FIRs were registered in the past. But, it is only in 2013, the
entire conspiracy of racketeers came in public domain. Suffice it to observe
that the issue under consideration cannot be answered on the basis of said
communications or the factual position stated before the Legislative Assembly.
We do not deem it necessary nor will it be appropriate to examine the
contention that misleading or wrong answers were given before the Legislative
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Assembly, as that is not the scope of these petitions.

53.  Inresponse to the argument as to the outcome of the FIRs registered
in the past, information was placed before us about the status of those FIRs.
Assurance has been given that investigation of those FIRs will now stand
transferred to STF as it pertains to examinations conducted by VYAPAM
and will be taken to its logical end with utmost dispatch.

54.  Taking overall view of the matter, we are more than convinced that as
of now, the relief as claimed in each of these petitions to transfer the
investigation to CBI'is devoid of merits.

55.  Having said this, we may have to consider one of the two other options
available, namely, of appointing Special Investigating Team (SIT) or the Court
to monitor the investigation done by STF. From the conclusions reached by
us after analysis of the issues raised by the petitioners, as of now, we do not
see any reason either to transfer the investigation to CBI or appoint SIT to
investigate these offences. For, we are convinced that the STF is investigating
with due dispatch. Nevertheless, to instill confidence in the investigation of
public at large, we may opt for the third option of monitoring the investigation
done by the STF. That would subserve the ends of justice and hopefully also
motivate the STF to do its job well, in accordance with law. Merely because
these petitions have been filed or some news reports appear in the media, as
observed by the Apex Court in the case of Sheela Ramesh Kini (supra), that
cannot be the basis to transfer the investigation to some other investigating
agency. Similarly, in the case of Committee for Protection of Democratic
Rights (supra), the Constitution Bench of the Apex Court has opined that the
very plenitude of the power bestowed in the Court requires great caution in its
exercise. Unless, there is some material to doubt, even, prima facie, about
the credibility of the investigation done by the STF, the question of resorting
to transfer of investigation as a matter of routine or merely because petitioner
has levelled some allegations against STF would certainly not justify the order
of transfer of investigation from STF to some other agency. The material on
record and the information shared with us in sealed cover by the STF, does
not permit us to hold that the investigation by STF is likely to be influenced, in
any manner. Subsequent FIRs registered after taking over of investigation by
STF, indisputably, are on the basis of information given by officials of STF.
Suffice it to observe that merely because involvement of high officials and
including police officials and political leaders has come to light, does not make
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the case rare and exceptional case so as to transfer the investigation - without
the finding that there is prima facie case that the i mvesngatlon by the STF is
influenced by those persons.

56.  We may now refer to the decisions on which reliance was placed on
behalf of the petitioners. The first decision is in the case of Prof. K. ¥ Rajendran
(supra). In paragraph 14, the Apex Court relied on its earlier decision in
Rubabbuddin Sheikh v. State of Gujarat & others® and noted that where
the accusation is made against high officials of the police department of the
State in respect of killing of persons in a fake encounter and the Gujarat
police after the conclusion of the investigation, submitted a charge sheet before
the competent criminal court, that investigation done by the State investigating
agency was not satisfactory. In order to do justice and instill confidence in the
minds of the victims as well as of the public, the State police authority could
not be allowed to continue with the investigation when allegations and offences
were mostly against top officials. These observations were made in the fact
situation of that case. On the other hand, in para 10 of the same judgment, the *
Apex Court has expounded that it is well settled position that the Court could
exercise its Constitutional powers for transferring an investigation from the
State investigating agency to any other independent agency like CBI only in
rare and exceptional cases. It then went on to observe that where high officials
of State Authorities are involved, or the accusation itself is against the top
officials of the investigating agency which may influence the investigation, are
such matters which should be transferred to CBIL. No doubt, in the present
case, high officials including from police department have been named as
accused, but, there is no convincing material to take the view that the
investigation done by the STF, whichis a specialized and dedicatéd team for
investigation of organized crime, is unsatisfactory or biased. On the other
hand, STF has proceeded against one and all whose name is disclosed and
divulged during the investigation.

57.  Reliance was then placed on Davinder Pal Singh Bhullar (supra).
In paragraph 75 the Court observed thus:

“75. Thus, in view of the above, it is evident that a constitutional
court can direct CBI to investigate into the case provided the
court after examining the allegations in the complaint reaches

25. (2010)2 SCC 200
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a conclusion that the complainant could make out prima facie,
a case against the accused. However, the person against whom
the investigation is sought, is to be impleaded as a party and
must be given a reasonable opportunity of being heard. CBI
cannot be directed to have a roving inquiry as to whether a
person was involved in the alleged unlawful activities. The court
can direct CBl investigation only in exceptional circumstances
where the court is of the view that the accusation is against a
person who by virtue of his post could influence the investigation
and it may prejudice the cause of the complainant, and it is
necessary so to do in order to do complete justice and make
" the investigation credible.”

In the case of Rajender Singh Pathania (supra), the Court in paragraph 14
has restated that the court must also be satisfied that the investigation has not
been proceeded in a proper direction or it has been biased. Inabsence of that
finding, as observed by the Constitution Bench of the Apex Court in the case
of The Committee for Protection of Democratic Rights (supra), and in the
case of Sheela Ramesh Kini (supra), transfer of investigation to CBI merely
because of public outcry cannot be sustained.

58. In the case of Disha (supra), the Court restated the principle
expounded in the case of Narmada Bai (supra). In para 21 the Court observed
thus:

“21. Thus, it is evident that this Court has transferred the matter
to CBI or any other special agency only when the Court was
satisfied that the accused had been a very powerful and
influential person or State authorities like high police officials
were involved and the investigation had not been proceeded
with in a proper direction or it had been biased. In such a
case, in order to do complete justice and having belief that it
would lend the final outcome of the investigation credibility,
such directions have been issued.

59.  Inthe case of Narmada Bai (supra), the Court relied on its earlier
decision in the case of Rubabbuddin Sheikh (supra) and concluded in para
27 asunder :

B U It is clear that in an appropriate case,
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particularly, when the Court feels that the investigation by the

State police authorities is not in the proper direction as the
high police officials are involved, in order to do complete
justice, it is always open to the Court to hand over the
investigation to an independent and specialised agency like
CBL”

(emphasis supplied)

60.  Asaforesaid, in the present case, as of now, it is not possible to hold
that the investigation done by STF is not in proper direction or it will not go in
proper direction because of involvement of hi ghoofficials and political leaders.
That possibility is presently ruled out because STF after taking over the
investigation on its own has recorded statements disclosing the culpability of
high officials and political leaders. On the basis of those statements - as
commission of similar offences in the past came to light, fresh FIRs have been
registered against the named high officials. Notably, the STF, constituted by
the State Government, consists of experienced and impartial officers with
unblemished record. Suffice it to observe that none of the decisions, pressed
into service by the petitioners, have taken the view that as soon as involvement
of high officials is alleged, those cases must necessarily be transferred to CBL
Further, in most of those cases, the investigation was done by local police of
the State and not by high powered Special Task Force as is constituted in the
present case. It is well established that the Court must first find that the
investigation done by the State Investigating Agency is not proceeding in proper
direction and is influenced by high officials/political leaders. Suffice it to observe
that the conclusion reached in the case of Narmada Bai (supra) was in the
fact situation of that case.

61.  In the case of Vikas Kumar Roorkewal vs. State of Uttarakhand
(supra), in paragraph 23 the Apex Court has noted that the apprehension of
the party must be reasonable apprehension and not mere allegation that there
is apprehension that justice will not be done. That cannot be the basis to
transfer the case. In that case, the Court recorded a finding that the petitioner
was able to make out prima facie case of reasonable apprehension that there
would be failure of justice and acquittal of accused because witnesses were
being threatened. In other words, the Court is obliged to record a clear finding
on the factum of reasonableness of the apprehension entertained by the
petitioners.
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62. Reliance was placed on observations in paragraphs 2 and 5 in the
case of Mrs. Maneka Sanjay Gandhi (supra). We may usefully reproduce
para 2 of the said decision. The same reads thus:

«y Assurance of a fair trial is the first imperative of the
dispensation of justice and the central criterion for the court to
consider when a motion for transfer is made is not the
hypersensitivity or relative convenience of a party or easy
availability of legal services or like mini-grievances. Something
more substantial. more compelling, mote imperilling. from the
point of view of public justice and its attendant environment, is
necessitous if the Court is to exercise its power of transfer.
This is the cardinal principle although the circumstances may
be myriad and vary from case to case. We have to test the
petitioner’s grounds on this touchstone bearing in mind the rule
that normally the complainant has the right to choose any court
having jurisdiction and the accused cannot dictate where the
case against him should be tried. Even so, the process of justice
should not harass the parties and from that angle the court may
weigh the circumstances.”

(emphasis supplied)

‘We may also advert to para 5 of that decision. This decision is relied to buttress
the point as to what must be considered as reasonable apprehension. We fail
1o understand as to how this decision will be of any avail to the petitioners
and, more so, in the fact situation of the present case. Firstly, that decision is
in the context of provisions contained in Section 406 of the Criminal Procedure
Code. Secondly, we have already dealt with the apprehensions of the petitioners
and found that the same are devoid of merits. Moreover, the direct judgment
on the point is of the Constitution Bench of the Apex Court in the case of The
Committee for Protection of Democratic Rights (supra), which ought to -
govern the present case.

63. Reliance placed on the decision in the case of Gurcharan Dass Chadha
vs. State of Rajasthan (supra), which is also dealing with Section 527 of the
old Code of Criminal Procedure, is inapplicable to the present case, for the
same reasons noted while dealing with the earlier judgment in Ms. Maneka
Sanjay Gandhi’s case.
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64.  Reliance was also placed on the recent decision of the Apex Court in
the case of Manohar Lal Sharma (supra) to contend that the scope of
monitoring of investigation by the Court will be limited. Emphasis was placed
on paragraphs 38 to 40 of the said decision, which reads thus:

“38.  The monitoring of investigations/ inquiries by the Court
is intended to ensure that proper progress takes place without
directing or channeling the mode or manner of investigation.
The whole idea is to retain public confidence in the impartial
inquiry/ investigation into the alleged crime: that inquiry/
investigation into every accusation is made on a reasonable
basis irrespective of the position and status of that person and
the inquiry/investigation is taken to the logical conclusion in
accordance with law, The monitoring by the Court aims to
lend credence to the inquiry/investigation being conducted by
the CBI as premier investigating agency and to eliminate any
impression of bias, lack of fairness and objectivity therein.

39.  However, the investigation/inquiry monitored by the
court does not mean that the court supervises such investigation/
inquiry. To supervise would mean to observe and direct the
execution of a task whereas to monitor would only mean to
maintain surveillance. The concern and interest of the court in
such ‘court directed’ or ‘court monitored’ cases is that there

is no undue delay in the investigation. and the investigation is
conducted in a free and fair manner with no external

interference. In such a process, the people acquainted with
facts and circumstances of the case would also have a sense
of security and they would cooperate with the investigation

given that the superior courts are seized of the matter. We find
that in some cases, the expression ‘court monitored’ has been

interchangeably used with ‘court supervised investigation’.
Once the court supervises an investigation, there is hardly
anything left in the trial. Underthe Code, the investigating officer
is only to form an opinion and it is for the court to ultimately
try the case based on the opinion formed by the investigating
officer and see whether any offence has been made out. If a
superior court supervises the investigation and thus facilitates
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the formulation of such opinion in the form of a report under
Section 173(2) of the Code, it will be difficult if not impossible

for the trial court to not to be influenced or bound by such -

opinion. Then trial becomes a farce. Therefore, supervision of
investigation by any court is a contradiction in terms. The Code
does not envisage such a procedure, and it cannot either. In

the rare and compelling circumstances referred to above, the

superior courts may monitor an investigation to ensure that the

investigating agency conducts the investigation in a free, fair
and time-bound manner without any external inferference.

40.  The Court is of the view that a fair, proper and full
investigation by the CBI into every accusation by the CBl in
respect of allocation of coal blocks shall help in retaining public
confidence in the conduct of inquiry/investigation. Moreover.

the Court-monitoring in a matter of huge magnitude such as
this shall help in moving the machinery of inquiry/investigation

at appropriate pace and its conclusion with utmost expedition
without fear or favour.”

(emphasis supplied)

Reliance was also placed on the concurring view in paragraphs 50, 61
on the scope of monitoring, which reads thus :

“50. When Court monitors the investigation, there is already
departure inasmuch as the investigating agency informs the
Court about the progress of the investigation. Once the
constitutional court monitors the inquiry/investigation which is
only done in extraordinary circumstances and in exceptional
situation having regard to the larger public interest, the inquiry/
investigation into the crime under the PC Act against public
servants by the CBI must be allowed to have its course
unhindered and uninfluenced and the procedure contemplated
by Section 6A cannot be putat the level which impedes exercise
of constitutional power by the Supreme Court under Articles
32, 136 and 142 of the Constitution. Any other view in this
regard will be directly inconsistent with the power conferred
on the highest constitutional court.

and 94
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61. At the outset. one must appreciate that a constitutional
court monitors an investigation by the State police or the
‘Central Bureau of Investigation (for short the CBI) only and
only in public interest, That is the leitmotif of a constitutional
court monitored investigation. No constitutional court ‘desires’
to monitor an inquiry or an investigation (compendiously
referred to hereafter as an investigation) nor does it encourage
the monitoring of any investigation by a police authority, be it
the State police or the CBIL. Public interest is the sole
consideration and a constitutional court monitors an

investigation only when circumstances compel it to do so, such
as (llustratively) a lack of enthusiasm by the investigating officer

or agency (due to ‘pressures’ on it) in conducting a proper
investigation, or a lack of enthusiasm by the concerned
Government in assisting the investigating authority to arrive at

the truth. or a lack of interest by the investigating authority or
the concerned Government to take the investigation to its logical

conclusion for whatever reason. or in extreme cases. to hinder
the investigation.

94. Finally, a constitutional court monitored investigation is
nothing but the adoption of a procedure of a ‘continuing
mandamus’ which traces its origin, like public interest litigation,
to Article 32 of the Constitution and is our contribution to
jurisprudence. This has been sufficiently discussed in Vineet
Narain vs: Union of India, (1998) 1 SCC 226 and there is
no present necessity of any further discussions on this, In M.C.
Mehta v. Union of India, (2008) 1 SCC 407 this Court
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referred, in the context of ongoing investigations, to a °

‘continucus mandamus’ and observed that: (M. C. Mehta case,
SCC p. 412, para 9)

i U The jurisdiction of the Court to issue a writ of
continuous mandamus is only to see that proper
investigation is carried out. Once the Court satisfies
itself that a proper investigation has been carried out,
it would not venture to take over the functions of the

Magistrate or pass any order which would interfere
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with his judicial functions.”

65.  Inthe case of Sanjiv Kumar (supra), cited by Shri Shekhar Sharma,

Advocate, the stand of the State was to allow it to entrust the inquiry into the

allegation to a Commission of Inquiry, assisted by a special Investigating Task

Force. The Apex Court rejected that plea and considering the facts of that
case in paragraph 15 noted thus:

“15. In the peculiar facts and circumstances of the case, looking
at the nature of the allegations made and the mighty people
who are alleged to be involved, we are of the opinion, that the
better option of the two is to entrust the matter to investigation
by CBI. We are well aware, as was also told to us during the
course of hearing, that the hands of CBI are full and the present
one would be an additional load on their head to carry. Yet,
the fact remains that CBI as a Central investigating agency
enjoys independence and confidence of the people. It can fix
its priorities and programme the progress of investigation
suitably so as to see that any inevitable delay does not prejudice
the investigation of the present case. They can think of acting
fast for the purpose of collecting such vital evidence, oral and
documentary, which runs the risk of being obliterated by lapse
of time. The rest can afford to wait for a while. We hope that
the investigation would be entrusted by the Director, CBI to
an officer of unquestioned independence and then monitored
so as to reach a successful conclusion; the truth is discovered
and the guilty dragged into the net of law. Little people of this
country, have high hopes from CBI, the prime investigating
agency which works and gives results. We hope and trust the
sentihels in CBI would justify the confidence of the people
and this Court reposed in theim.”

However, in view of the opinion already recorded by us, in the fact situation
of the present case, momtormg of the investigation by this Court may instill
confidence in mvestlgatlon of common man.

66. Another decision relied by Shri Shekhar Sharma, Advocate and Shri
A .M. Trivedi, Senior Advocate, is the case of Nirmal Singh Kahlon (supra).
The Court observed thus:
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“28. An accused is entitled to a fair investigation. Fair
investigation and fair trial are concomitant to preservation of
fundamental right of an accused under Article 21 of the
Constitution of India. But the State has a larger obligation i.e.
to maintain law and order, public order and preservation of
peace and harmony in the society. A victim of a crime, thus, is
equally entitled to a fair investigation. When serious allegations
‘were made against a former Minister of the State, save and
except the cases of political revenge amounting to malice, it is
for the State to entrust one or the other agency for the purpose
of investigating into the matter. The State for achieving the
said object at any point of time may consider handing over of
investigation to any other agency including a central agency
which has acquired specialization in such cases.

36. In an ordinary case, we might have accepted the submission
of Mr. Rao that the High Court should not direct Central Bureau
of Investigation to investigate into a particular offence. The
offence, however, is not ordinary in nature. It involved
investigation into the allegations of commission of fraud in a
systematic manner. It had a wide ramification as a former
Minister of the State is said to be involved.”

The observations in this decision will have to be understood in the fact situation
of that case where the State Government wanted CBI to enquire into the
matter but the CBI was unwilling to take up that responsibility. In the present
case, the investigation is entrusted by the State to a specialized and dedicated
team of experienced and impartial police officials constituting Special Task
Force.

67. In the case of Secretary, Minor Irrigation & Rural Engineering
Services, U.P. and others (supra), relied by Shri Siddharth Seth, Advocate,
in paragraph 6 the Court, in fact, restated the principle that transferring of
case to CBI should not be done mechanically and in routine manner because
of some allegations found in the petition. The Court has held that a definite
conclusion must be reached about prima facie case. The Court cannot proceed
on the basis of “ifs™ and “buts”. This decision would in our view, help the
respondents in the facts of the present case.

68.  We have already adverted to the recent Constitution Bench decision



2948 A.P. Shukla Vs. State of M.P. (DB) LL.R.[2014]M.P.

of the Apex Court in the case of The Committee for Protection of
Democratic Rights (supra) which has restated this very principle and we
bave analyzed the matter keeping in mind that principle,

69.  In the case of Vishwanath Chaturvedi (3) (supra), cited by Shri
Trivedi, Senior Advocate, in paragraphs 37 and 38, the Apex Court observed
thus: '

“37. The ultimate test, in our view, therefore, is whether the
allegations have any substance. An enquiry should not be shut
out at the threshold because a political opponent of a person
with political difference raises an allegation of commission of
offence. Therefore, we mould the prayer in the writ petition
and direct the CBI to enquire into alleged acquisition of wealth
by respondent Nos. 2-5 and find out as to whether the
allegations made by the petitioner in regard to disproportionate
assets to the known source of income of respondent Nos. 2-5
is correct or not and submit a report to the Union of India and
on receipt of such report, the Union of India may take further
steps depending upon the outcome of the preliminary enquiry
into the assets of respondent Nos. 2-5.

38. In the instant case, it needs to be noted that we are
concerned in this case not with the merits of the allegations.
The present petition is filed on acquisition of alleged wealth.”

This observation was in the fact situation of that case, as the Court accepted
the plea that the statements recorded would require expertise in the field of
accounting and in the valuation and that investigation ought to be entrusted to
independent agency such as CBI,

70.  Inthecase of Sampat Lal (supra), reliance was placed on paragraphs
13, 14 and 15, which read thus: :

“13. Before we proceed to closely examine the submissions
advanced by counsel for the parties, it is proper to clear the
ground and formulate the exact points which require
examination. It is certainly not for this Court at the present
stage to examine and come to a conclusion as to whether this
was a case of suicide or murder. If as a result of investi gation,

LY
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evidence is gathered and a trial takes place the Sessions Judge
will decide that controversy and it may be that in due course
such controversy may be canvassed before this Court in some
form or the other. It would, therefore, be wholly inappropriate
at this stage to enter such a question. One of the controversies
which loomed large before the Division Bench of the Calcutta
High Court was as to the appointment of the DIG, CBI to
inquire into the matter in the absence of proper consent of the
State Government. That question has not been recanvassed
before us and it has been accepted by counsel for all the parties
including the Additional Solicitor General that while section 6
of the Delhi Special Police Establishment Act, 1916 ('Act' for
short) would require the consent of the State Government
before jurisdiction under s. 5 of that Act is exercised by officers
of that establishment, when a direction is given by the Court in
an appropriate case, consent envisaged under s. 6 of the Act
would not be a condition precedent to compliance with the
Court's direction. In our considered opinion, s. 6 of the Act
does not apply when the Court gives a direction to the CBLto
conduct an investigation and counsel for the parties rightly did
not dispute this position. In this view, the impugned order of
the learned single judge and the appellate decision of the
Division Bench appointing DIG, CBI to inquire into the matter
would not be open to attack for want of sanction unders. 6 of
the Act.

Four questions appear to survive for examination:

(1) Effect of violation of the Rules of Natural Justice
on the order:-

This can be sub-divided into two aspects:

(i) Whether the order of the single judge is vitiated
having been made in violation of rules of natural justice ?

(ii) Whether that order is also bad as the learned single’
judge had not cared to inform himself as to the stage of
investigation and if there was any lacuna therein ?

2949
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(2) What exactly is the role meant to be played by the
Special officer and whether the inquiry contemplated to be
carried on by him would affect the investigation which was
being conducted by the local police authorities?

(3) Is it open to the Court to interfere with the
investigation which is still proceeding and what are the
circumstances in which such interference, if any, is possible,
and the guidelines to be followed in such matter?

(4) Whether in the facts and circumstances of this case
the direction given by the single judge and upheld with certain
modifications by the Division Bench was proper?

14. As already point out, power vests in the police authorities

of the State Government for conducting investigation into
allegations relating to an offence. However, the stand taken by
the respondents was that the State Government and the police
authorities had not acted properly and the investigation was
not being conducted as required by law. As appears from the

order of June 7, 1983, Borooah, J. directed notice toissue to -

the State of West Bengal as also to the other authorities
concerned to show cause against the issue of a writ. No hearing
was, however, afforded to the State Government or its officers
when direction to appoint the Special officer in whom power
of inquiry was to be vested, was made. There could be no
scope for appointing a special officer unless the statutory
channel of investigation was found not to have functioned

properly. There was no basis at that stage to assume that the’

contents of the letters as also the facts stated in the columns of
the newspaper had not been contradicted. It was the State
Government or its officers who alone could have authoritatively
indicated the facts showing whether the allegations contained
in the letters or the newspaper reports were true and if so, to

what extent. or how the investigation was being carried on and

what stage it had reached so as to enable the Court to come to

a prima facie conclusion that the State Government and the .

police authorities were not discharging properly their statutory
obligation to carry out an investigation. But when no notice

.l
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was given to the State Government and no opportunity was
offered to them, it is difficult to see how an ex-parte order
could be made on such an assumption When we say this, we
do not wish to be understood to say that in no case an €x-
parte order can be made by the Court If the faces stated in
the letter or the writ petition are credible and there is such
urgency that the ends of justice might be defeated by not
making an ex - parte order or giving of notice without ex-
parte order might lead to aggravation of oppression or
exploitation or removal or elimination of evidence, the Court
would certainly be justified in making an ex-parte order. But
here there were no such circumstances at all and the Court
could have very well issued notice to the Respondents and
tried to find out whethér there was any necessity for directing
the appointment of DIG, CBI to actasAa Special officer and
requiring the police authorities of the State to extend all possible
help as may be required by him. We are of the view that

_Borooah, J. should have issued notice to the State Government,

afforded a reasonable opportunity to it and its officers who
were already in session of the investigation to make a report
in regard to the action taken by them and after making an
overall judicial assessment of the situation, the need for
appointing a Special officer should have been considered.

15. The appointment of a Special officer witha direction to
inquire into the commission of an offence can only be on the
basis that there has not been a proper investigation. Thereis a
well defined hierarchical administrative set up of the police in
the State of West Bengal as in all other States and to have
created a new channel of inquiry or investigation is likely to
create an impression that everything is not well with the statutory
agency and it is likely to cast a stigma on the regular policy
hierarchy. We are inclined to agree with Mr. Chatterjee for
the appellant that in the facts and circumstances of the case
and keeping the nature of the order made in view, the direction
to appoint a Special officer with powers to inquire should not
have been made until the appellants had been givena hearing
and the Court had the papers of investigation laid before it for

A
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being prima facie satisfied that the investigation had either not
been proper or adequate.”

(emphasis supplied)

The principle underlying the exposition in this decision, however, must assist
the respondents,

71. " Therespondents have relied on the recent decision of the Apex Court
in the case of Muzaffarnagar, decided on 26th March, 2014 (being Writ
Petition No.155/2013 and other companion cases). The question as to whether
investigation should be transferred to SIT/CBI has been considered from
paragraph 72 of this decision. After having analyzed the relevant aspects of
that case and, in particular, that the State itself had constituted a Special
Investigation Cell (SIC), in paragraph 88 the Court concluded that there was
no need to either constitute SIT or entrust the investigation to the CBI, at that
juncture. But, for effective and stringent measures, the Court issued direction
that the investigation by the SIC shall be monitored by the Court. In this
decision, the Apex Court had adverted to earlier Constitution Bench decision
and restated that there can be no inflexible rule as to in which matters the
Court may transfer the investigation to independent agency. At the same time,
observed that the extraordinary power must be exercised sparingly, cautiously
and in exceptional situation; such as, (i) where it becomes necessary to provide
credibility and instill confidence in investigation; (ii) where the incident may
have national and international ramification; and (iii) where such an order may
be necessary for doing complete justice in enforcing the fundamental rights. In
the present case, after analysis of the material produced before us, we are of
the opinion that the investigation done by STF, as of now, is proceeding in
right direction and without any bias. Having said this, the petitions could be
disposed of accordingly.

72.  Nevertheless, we deem it appropriate to adopt the option of monitoring
investigation done by STF. That would not only instill confidence in that
investigation, but, also motivate the investigating team as their actions and
performance will be under constant gaze of the Court.

73.  Thedecision in Muzqffarnagar case, was sought to be distinguished
by the counsel for the petitioners on the argument that, in the present case the
officials - be it VYAPAM or from the police department - themselves are
involved in the commission of the crime. We have already dealt with this aspect

-

3



4

v

=

LL.R.[2014]M.P. A.P. Shukla Vs. State of M.P. (DB) 2953
in the earlier part of this judgment and negatived the same.

74.  Therespondents have justly placed reliance on the decision of the
Apex Court in the case of M. C. Abraham (supra) to contend that arrest of an
accused is not to be done in a routine and mechanical manner. The investigating
officer cannot mechanically arrest the accused as soon as the report is lodged.
He can do that only after some investigation to make up his mind whether it is
necessary to arrest that accused. Keeping in mind this exposition, the argument
of the petitioners to find fault with the investigation by STF on this count
cannot be countenanced.

75.  The respondents relying on the dictum of the Apex Court in the case
of Prakash Singh (supra) have justly contended that the constitution of STF
by the State Government, keeping in mind the magnitude, sensitivity and
complexity of the crime in question, can be seen as fulfilment of the observation
of the Apex Court. Inasmuch as, a special dedicated investigating team
consisting of experienced, independent and impartial senior police officers
has been constituted whose commitment, devotion and accountability would
be only to the rule of law and they would serve the people without any regard,
whatsoever, to the status and position of any person while investigating a
crime or taking preventive measures. The approach of the officials of STF
would be service oriented and to bring all guilty persons to book with utmost
despatch, including high officials in the Government set up and political leaders.
The STF officials are not entrusted with any other work, but, are dedicated
exclusively to investigate the crime concerning the examinations conducted
by VYAPAM.

76.  Relying on para 97 in the case of Lalita Kumari (supra), V. Jayapaul
(supra) and T. T Antony (supra), it was contended by the respondents that
second FIR registered in connection with the same offence is not unknown
nor impermissible in law. Moreover, FIR can be registered by the police itself
on any information received by it or on the information furnished by the
informant.

77.  Taking overall view of the matter, therefore, as of now, we are not
inclined to accept the prayer for transfer of investigation to other investigating
agency. At the same time; in larger public interest, and to instill confidence in
the investigation by STF, we deem it appropriate to monitor the investigation
done by STF periodically. That will meet the ends of justice.
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78.  Asaresult, we now proceed to examine the reliefs claimed in the
respective petitions:

(D (8) InW.P.No.15186/2013, as regards prayer clause No.(i) to
(1ii), no argument was addressed and further we had occasion to deal
with similar plea in Writ Petition No.20342/2013 and other companion
matters, decided on 11th April, 2014, hence this prayer clause cannot
be taken forward.

(b)  Asregards prayer clause (iv) for entrusting investigation to
CBI, for the reasons recorded hitherto, the same will have to be
rejected.

(c)  Prayer clause No.(vi) was not pursued during the argument.
Moreover, respondents 6 and 7 against whom relief was sought, have
been deleted from the array of respondents. Hence, we need not
elaborate on this relief any further.

(d)  Accordingly, this petition deserves to be dismissed.

) . (@  Asregards WritPetition No.15404/2013, relief in terms of prayer
clause (1) and (ii) is worked out as the Board has already taken action
against the concerned candidates and is in the process ofidentifying other
left over candidates, which aspect has been dealt with in the recently
decided group of cases, being Writ Petition No.20342/2013 and other
companion matters, decided on 11th April, 2014,

(b)  As regards prayer clause (iii) and (iv), for transfer of
investigation to CBI, for the reasons recorded hitherto, the same will
have to be rejected.

(c)  Accordingly, even this petition deserves to be dismissed.

(III)  Reverting to Writ Petition N0.20219/2013, for the reasons recorded
. in the judgment and keeping in mind that FIRs regarding concerned
examinations have been registered on the basis of information available
to the police and the same are being taken to its logical end coupled
- with.the fact that all criminal cases, henceforth, will be mvestlgated by

STF, even this petition deserves to be disposed of.

(IV) (@ InWP.No.21251/2013, as regards prayer clause No.(i) and
(ii), it was not pursued during the argument. Therefore, the same need
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not be examined any further.

(b) By prayer clause (iii) in substance direction is sought to transfer

_ investi gation to CBI. For the reasons already recorded hitherto, this

prayer deserves to be rejected.

(¢)  Inprayerclause (iv) direction is sought against the respondents
to inquire into the episode of cancellation of admission of students
enblock whereas allowing other students of the previous year to
continue their medical course. In the first place, no argument was
advanced before us in connection with this relief. Moreover, the
incidental issues have already been dealt with in our recent decision in
Writ Petition No.20342/2013 and other companion matters, decided
on 11th April, 2014. Accordingly, this relief cannot be taken forward.

(d  Inprayer clause (v) direction is sought against the respondents
to reduce equal number of seats from their quota seats and to provide
them in State quota seats. Even with regard to this relief, no argument
was canvassed before us. The argument that after cancellation of
admissions, the vacated seats be treated as State quota, similar plea
has been dealt with in our recent decision. Suffice it to observe that
even this relief will have to be negatived.

(e)  Inprayerclause (vi)direction is sought against the respondents
to give admission to the students in the next academic year. Evenin
respect of this relief, no argument was canvassed before us. Hence,
the same need not be considered any further.

® As regards prayer clause (vii), the same is worked out as this
petition has been heard along with companion cases.

(g) - Accordingly, even this petition deserves to be dismissed.

(@) In Writ Petition No.21318/2013, besides the relief of
transferring investigation of criminal cases to CBI in respect of pre-
medical examinations conducted by VYAPAM in the year 2012, it is
further prayed that heavy damages be given to the genuine candidates
who deserved seats to MBBS course, but, were denied because of
the irregularities committed during the concerned examination.

(b) As regards the claim for damages, it will be open to the
petitioner and similarly placed persons to pursue the same by taking
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recourse to other appropriate proceedings. We keep that question
open. As has been noticed, at the outset, only one issue regarding
transfer of investigation of criminal cases to CBI was argued by the
counsel for the petitioners. Even for that reason, we are not inclined to
examine prayer clause (ii) and keep that relief open.

(c)  This petition, therefore, will have to be disposed of accordingly.

() InW.P.No.21527/2013, the first relief claimed is essentially
to transfer the investigation to CBI. That will have to be negatived for
the reasons recorded hitherto.

(b)  The second relief claimed is to declare VYAPAM as black-
listed agency. No argument was addressed before us in this behalf,
Hence, we do not wish to examine this relief any further.

(¢)  Prayer clause (iii) is in the nature of issuing mandamus against
respondent No.4 refraining it from conducting other examinations. This
relief is dependent on the relief claimed in prayer clause (i1). Even with
regard to this relief, no argument was canvassed before us. Hence,
we do not deem it necessary to examine this prayer clause any further.

(d)  Inprayer clanse (iv), direction is sought to cancel MPPMT
examination and for preparing new programme for examination in a
fairand transparent manner. Even with regard to this relief, no argument
was canvassed before us. Moreover, similar plea has been negatived
by us in the recently decided Writ Petition No.20342/2013 and other
companion matters on 11th April, 2014.

(e)  Accordingly, even this petition deserves to be dismissed.

As regards Writ Petition No.21543/2013, for the reasons recorded
hitherto, the reliefs claimed in this petition for transfer of investigation
to CBI will also have to be rejected. Hence, this petition is being
dismissed.

(@  InW.P.No.21553/2013, prayer clause (i) and (v) does not survive
for consideration in view of the fact that FIRs have been re gistered in
connection with offences concerning the examinations conducted by
VYAPAM and the same are being taken to its [ogical end.

(b)  Asregards prayer clauses (ii) and (iii), the same deserve to be

[

o
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rejected for the reasons already recorded hitherto. For, we are not
inclined to transfer the investigation to CBL:

(¢)  Asregards prayer clause (iv) to issue direction to VYAPAM
to conduct fresh examinations, we had occasion to deal with similar
plea in Writ Petition No.20342/2013 and other companion matters,
decided on 11th April, 2014, hence this prayer clause is also rejected.

(d)  Accordingly, this writ petition should fail and the same is being
dismissed.

Tn Writ Petition No.106/2014, in substance, direction is sought to
transfer the investigation to CBI and further to arrest respondent No.5
and all other persons involved in the commission of offence. For the
reasons already recorded hitherto, this petition ought to fail and the
same deserves to be dismissed. -

In Writ Petition N0.293/2014, more or less similar reliefs have been
claimed as in Writ Petition No.21251/2013. Firstly, to direct the
transfer of investigation to CBI, and secondly to direct the Board to

-conduct fresh examination. For the reasons recorded hitherto, even

this petition deserves to be dismissed.

As regards Writ Petition No.1449/2014, only one relief’is to direct
the CBI to investigate the VYAPAM cases. That prayer will have to

.. be rejected for the reasons recorded hitherto and as a consequence,

(XI)

’(XIII)

this writ petition is disposed of.

As regards Writ Petition No.2232/2014, in substances, the relief is to
transfer the investigation to CBI. For the reasons recorded hitherto,

" even this petition ought to be dismissed and disposed of accordingly.

(@  As regards Writ Petition No.2756/2014, prayer clause (i),
(ii) and (iif) are essentially to direct transfer of investigation of criminal
cases, concerning examinations conducted by VYAPAM since 2008,
to CBI. As aforesaid, this relief will have to be rejected for the reasons

" recorded hitherto. In fact, all criminal cases pertaining to examinations

conducted by VYAPAM, already registered and pending investigation
as also to be registered hereafter on the basis of new information
disclosed, will be dealt with by STE.

(b)  Asregards prayer clause (iv), the relief prayed is to direct the
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+ State Government to forthwith terminate the services of 1000 persons

illegally appointed on the basis of examinations conducted by VYAPAM
since 2007 till date. No argument was advanced in that behalf before
us. The only argument canvassed by Shri K. T.S. Tulsi, learned Senior

- Advocate for this petitioner, was for issuing direction to transfer the

investigation to CBI.

(¢)  Evenreliefclause (vi), which is independent relief to dissolve
VYAPAM was not pursued during the argument. We, therefore, do not
deem it necessary to deal with this prayer clause except to mention that
the issue regarding the legality, status and authority of the existing Board
has already been dealt with in the recent decision, being Writ Petition
No.20342/2013 and other companion matters, decided on 11th April,
2014. Accordingly, even this petition deserves to be disposed of.

The Writ Petition No.4317/2014 is, essentially, for issuing direction
to transfer the investigation to CBI; and further direct the CBI to
complete the investigation expeditiously. For the reasons recorded
hitherto, even this petition deserves to be dismissed.

 Since we are disposing of all the writ petitions in terms of this judgment,

we deem it appropriate to treat the question regarding Court monitoring of
investigation by STF of all the offences pertaining to examinations conducted
by VYAPAM from time to time, as suo motu proceedings, and direct the
Registry to number the said proceedings accordingly, to be listed on 25th
April, 2014, under Caption “Direction”, for passing appropriate orders.

80.

In view of above, we proceed to pass the following order:

D The abovementioned writ petmons are disposed of on the above
terms.

(i) Registry is directed to forthwith register suo motu proceedings
for Court monitoring of investigation done by STF in respect
of all criminal cases pertaining to examinations conducted by
VYAPAM from time to time. That matter be listed on 25th
April, 2014 under caption “Direction”.

(@)  Copy of this order and the documents, which were tendered
before us by the Tesp ondents during hearing and kept in sealed
cover, will remain in sealed cover and as part of the said suo

b
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iv)

V)

(vi)

motu proceedings. Besides, the affidavits filed by the

__respondents in the respective writ petitions from time to time,

be kept in suo motu proceedings, as a separate compilation,
arranged chronologically date-wise and properly paginated.

In the Jarger public interest, we direct that “further investigation”
of FIR N0.523/2011 registered with Police Station Tukoganj,
Indore in which police report/challan has already been filed by
the local police, shall now be transferred with immediate effect to
the Special Task Force constituted by the State Government vide
Notification dated 26th August, 2013, so that STF can have
complete control over all the pending criminal cases pertaining to
examinations conducted by VYAPAM. This direction be brought
to the notice of concerned Criminal Court where the trial in respect
of FIR N0.523/2011 is pending, forthwith, for information and
compliance. ’

We accept the assurance given by the respondent/State that
all criminal cases already registered and to be registered
hereafter in connection with examinations conducted by
VYAPAM up to 2013 shall be entrusted to Special Task
Force, constituted in terms of Notification dated 26th August,
2013. Compliance report, in this behalf be submitted in the
suo motu proceedings to be listed on 25th April, 2014.

All interlocutory applications in the respective writ petitions
stand disposed of, in terms of this order.

Petition disposed of.

LL.R. [2014] M.P., 2959
WRIT PETITION

Before Mr. A M. Khanwilkar, Chief Justice & Mr. Justice K.K. Trivedi
W.P.No. 6909/2002 (Jabalpur) decided on 8 July, 2014

GRASIM INDUSTRIES LIMITED, NEEMUCH ...Petitioner

Vs.
STATE OF M.P. & ors. ...Respondents

(and W.P. No. 880/2004, W.A. Nos. 1107/2006, 1108/2006, 978/
2007, 439/2008, 440/2008, 441/2008, 1189/2008, 169/2009, 231/2009,
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485/2009, W.P. Nos. 7860/2009, 14378/2009, 3616/2010, 6439/2019,
12690/2010, 1886/2012, 5090/2012, 15740/2012, 15840/2012, M.C.C.
Nos. 1209/2012, 1210/2012, 1211/2012, 1212/2012, W.P. Nos. 191372013,
4182/2013, 4081/2014, 4815/2014.)

Mines and Minerals (Development and Regulation) Act (67 of
1957), Section 9 - Royalty - Assessment - Notional Conversion Factor
- There is no express provision regarding notional conversion factor to
be applied during assessment - Assessment of Royalty amount must
be commensurate with minerals removed or consumed by lessee - It is
open to the Assessing Officer to reject the claim of the assessee and
instead apply a just and reasonable notional conversion factor - Notional
conversion factor that for manufacture of 1 tonne of cement 1.6 tonnes
of limestone is consumed, has been fixed by impugned circulars - All
cement companies have been directed to ensure installation of
weighbridge as'per specification for ascertaining correct quantity of
removed limestone - If licensee has any objection for applying notional
factor, can cause to weight the removed limestone for the purpose of
computing Royalty - Conversion fact cannot be termed as unrealistic
and arbitrary - As lease has been granted by State Government and
returns are to be filed before State Govt. therefore, there is no
impediment for State Government to issue administrative instructions
- Instruction contained in circular that "Whichever is higher" to invoke
notional conversion factor is quashed - Matter remitted back to the
Assessing authority to re-examine the issue afresh from the stage of
filing of returns - Petition disposed off. (Paras 45 to 52)
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- A.K. Chitley with Vijay Tulsivan & Aditya Adhikari, for the

| petitioner. -

Samdarshi Tiwari, G.A. with Swapnil Ganguly, Dy. G.A. for the
respondents/State.

JUDGMENT

The Judgment of the Court was delivered by :
A.M. KHANWILKAR, C.J. = Inall these petitions, the challenge is, essentially,
to the Circulars dated 19th December, 1992, and’ 11th August, 1993,
respectively, in so far as it purport to provide for the mode of computation of
royalty amount in respect of extracted Limestone by applying conversion factor
of 1.6:1 metric tonne. As a consequence of these Circulars, each of the
petitioners have been called upon to pay the royalty amount at an uniform
rate on the assumption that they have removed and consumed 1.6 Metric
Tonne Limestone for manufacturing of 1 Metric Tonne of Cement/Clinker.

2. For the nature of controversy, brought before this Court, it may not
be necessary to advert to the factual position, in detail, in each of these writ
petitions. Suffice it to observe that the petitioners are manufacturers of Cement
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(Ordinary Portland Cement and Pozzolana Portland Cement) and Clinker.
The Limestone is the basic ingredient for manufacture of these products. The
petitioners claim that they have subsisting mining lease, Some of the petitioners
are engaged in the stated business for quite some time, in the concerned area.
After expiry of the lease period and coming into force of the Mines and Minerals
(Development and Regulation) Act, 1957 (herein after referred to as the “Act
of 1957”), the lessees are required to execute léase deed as prescribed in
Form-K,, as specified under the Mineral Concession Rules, 1960 (herein after

referred to as “the Rules of 1960”).

3. The gravamen of the petitioners® case is that the two Circulars issued
by the State Government dated 19th December, 1992, and 1 1th August, 1993,
are repugnant to the legislative scheme governing the payment of royalty amount
in relation to the excavated Limestone which is a major mineral, The Parliament
has exclusive power to enact law providing for royalty amount therefor. By
issuing the two Circulars, the State Government has encroached upon that
field. Moreover, the conversion factor, propounded by the State Government,
is unrealistic, unscientific and discriminatory. For, the intake of Limestone for

manufacture of Cement/Clinker would largely depend upon the efficiency and

petformance of the Unit, on.case to case basis. Resultantly, by applying the
uniform notional conversion factor, the petitioners would be made liable to
pay royalty amount on assumption and in respect of Limestone which has not
been excavated or, in fact, wined away by them. Further, the State Government
by issuance of Circulars, which, assuming are executive order or administrative
instructions, had no power to propound on the matter of conversion factor for
determining royalty amount payable by the lessee. According to the petitioners,
the said conversion factor, as specified in the impugned Circulars, can be
applied only in cases where the petitioners have not installed Wei ghing
- Machine/ Beltometer, as required in terms of Clause 13 of the mining lease
deed.

4. These are the core issues agitated by the respective petitioners. In
addition, the grievance of the petitioners other than Associated Cement
Company Limited (in short “ACC Limited™), is that, the Authorities cannot
apply the conversion factor of 1.6:1 qua them relying on the decision in ACC’s
case. For, that decision was not binding on them and also it cannot be cited as
a binding precedent, :

5. As regards ACC Limited, it is urged that the decision in earlier

o}



LL.R.[2014]M.P. Grasim Indu. Ltd. Vs. State of M.P. (DB) 2963

proceedings was in respect of different assessment period and, more so,
because in the present proceedings, thie challenge is essentially to the impugned
Circulars. The impugned Circular has been issued by the State Government
after culmination of earlier round of proceedings, bearing M.P. No.1225/1993.
In other words, it is open even to ACC Limited to challenge the said Circulars
which have been made the basis for assessment for the subsequent assessment
period.

6. The petitioners are also challenging the demand towards interest on
the royalty amount founded on the conversion factor specified in the impugned
Circulars. According to the petitioners, the question of paying such interest
would arise only if the petitioners had admitted their liability to pay royalty on
the quantity of Limestone as per the impugned conversion factor or if the
Assessing Authority were to adjudicate the liability of the respective petitioners
and concerned petitioner had failed to pay the demarided amount within the
specified time. On the other hand, the petitioners have paid the amount as per
their admitted liability and have disputed their liability to pay royalty in respect
of excess assumed quantity arrived at by the Assessing Authority on the basis
of impugned conversion factor.

7. For examining the above stated broad issues, we may usefully refer to
the brief facts of the leading Writ Petition No.6909/2002.

@ This petitioner established a cement factory and obtained three
Limestone mining leases for captive consumption in its Cement Factory under
separate lease deeds dated 30th November, 1984, 1983 and 7th May, 1994.
Clause 13 of the lease deeds stipulated provision of Weighing Machine at or
near the pithead of the mine. The said clause reads thus:

*13. To provide weighing machine .

Unless specifically exempted by the State Government
the lessee/lessees shall provide and at all times keep at or
near the pit head or each of the pit heads at which the said
minerals shall be brought to bank a property constructed and
efficient weighing machine and shall weigh or cause to be
weighed thereon all the said minerals from time to time brought
to bank, sold exported and converted and also the converted
products and shall at the close of each day cause the total
weight ascertained by such means of the said minerals areas
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products raised sold exported and converted during the
previous twenty four hours to be entered in the aforesaid books
of accounts. The lessee/lessees shall permit the State
Government at all times during the said term to employ any
person or persons to be present at the weighing of the said
minerals as aforesaid and to keep accounts thereof and to check
the accounts kept by the lessee/lessees. The lessee/lessees
shall give 15 days previous notice in writing to the Deputy
Commissioner/Collector of every such measuring or weighing
in order that some officer on his behalf may be present thereat.”

()  Notwithstanding this stipulation, the petitioner-company did not install
any Weighing Machine on the site. Instead, it asserted that it was not possible
to install Weighing Machine due to wide spread out mining activity in the area.
Representation in this behalf was made by the petitioner as well as the
Federation of Madhya Pradesh Chambers of Commerce & Industries, of which
Cement Manufacturers Association is a member, to the State Government to
dispense with the requirement of installation of weighbridge. The Collector,
however, issued demand notice regarding royalty amount to the petitioner
based on 1.6 conversion factor for June, 1985. This demand was presumably
founded on the Circulars in force at the relevant time issued by the State
Government. To wit, the State Government had issued Circular on 25th
September, 1963, in the name of the Governor of Madhya Pradesh, suggesting
that those mining lease holders whose annual turnover is up to 3000 tonne or
less, they shall not be forced to install Welghlng Machine. The said Circular
reads thus:

“N0.7050-5110/X1I
Government of Madhya Pradesh, Natural
Resources Department,
Bhopal dated the 25th Septembt;.r 1963
Bhadra, 1885
To,

All Collectors,
Madhya Pradesh,

L ]
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Sub:- Provision of weighing machine by the lessees over the
pits head.

The State Government have carefully considered the
v question of the provision of weighing machines by the lessees
aver the pits head and have decided that Iessees whose annual
extraction is or below 3000 tons need not be pressed to keep
weighing machine over pits head, and they may keep ordinary
weighing balances for weighment of minerals extracted by them.
Lessees whose output is 3000 tons or more per annum will
however have to keep weighing machine over that pits head.
In exercise of powers conferred under Rule 27(1)(2) of the
Mineral Concession Rules 1960 the State Government hereby
order that lessees whose annual output is 3000 tons or more
must provide weighing machines over the pits head and those
whose out put is below 3000 tons per annum may keep ordinary
weighing balance in place of weighing machines.

[t may therefore, be ensured that an ordinary weighing
balance or a weighing machine as per criteria laid above is
kept by the assesses over the pits heads for proper weighment
of the mineral extracted by them from the areas held under
mineral concessions. '

By order and in the name of the
‘Governor of Madhya Pradesh,
Sd/- B.C. Joshi,

Under Secretary to Government,
Madhya Pradesh,

Natural Resources Department”

(iii) Another circular relevant on the subject issued by the Under Secretary
to the Government of Madhya Pradesh, in the name of the Governor, dated
2nd May, 1967, superseding the earlier memo dated 9th April, 1964, reads
thus: - : ' ~

“No.2283-4899 (II)
. © GOVERNMENT OF MADHYA PRADESH
MINERAL RESOURCES DEPARTMENT

Bhopal, dated the 2nd May, 1967
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To, -
All Collectors,
Madhya Pradesh

Sub:-  Provision of weighing machine by the lessees over the
pits head,

Refi-  This deptt. Memo No.3378-2157/KII dt. 9th April,
1964,

The State Government had vide this department circular
memo No.7950-5115/KII dated 25th September 1963 made
it obligatory on the lessees to maintain weighing scales at pit
sight. On a representation received -from the lessee the
operation of these orders were stayed vide this deptt. memo
No0.3378-2157/KII dated 9th April, 1964.

The Government have after considering the
representations received in this connection decided that the
condition of maintaining weighing scales by lessee may be
relaxed as under:

(1)  Incasgofthose lessees:-
a) Who removed the entire ore by rail only.

b) Where such ore is weighed at the time of removal or
the scales provided by the railway.

c) Ifthe Mine owners put down the source of the ore in
the challans, and )

d) Ifthey send such monthly statement of the expoﬁs to
the DGM and the Collector concerned. :

(2)  Inspecial cases where the entire ore is used for internal
consumption as raw material, the quantity used in this case bg
assessed from the quantity and quality of finished product.

This supersede memo No.3378-2157/KII dated 9th
April 1964,
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By order and in the name of the
Governor of Madhiya Pradesh

~ Sd/-

(K.S. Mehta)

Under Secretary to Government
Madhya Pradesh”

¥  On24th August, 1974, the Officer In-charge, Directorate of 'Gcolog:y
ahid Mining sent Letter, which reads thus:
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HareTed | qur |,
. 9. SYPEied, WEAR”
(emphasis supplied)

This Letter provided guideline for assessment and determination of royalty
amount with the conversion factor of 1.6:1. Another circular issued by the
Directorate of Mining and Geology dated 29th December, 1977, reads thu§
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(emphasis supplied)

(v)  Thesaid petitioner had challenged the demand made by the Collector
towards the royalty amount on the basis of conversion factor of 1.6:1 by filing
revision under Section 30 of the Act of 1957 read with rule 55 of the Rules of
1960. That revision application (No.2 /MP-86/91 -M.V/RC-II) was disposed
of by the Tribunal directing the State Government to grant hearing to the
petitioner on the question of requirement of weighbridge and conversion factor.
The State Government was further directed to give reasonable opportunity to
the petitioner~company to present their case regarding their ¢laim for waiving
the installation of Weighbridge as also their claim that the actual quantity of
Limestone required for the manufacture of 1 Tonne of cement is 1.5 tonne
and not 1.6 tonne.

(vi)  Thesaid petitioner had also filed Writ Petition in the High Cout, being
M.P. No.2175/1993. The said writ petition was disposed of by directing the
Assessing Officer to give a proper and adequate hearing to the petitioner-
company, including opportunity to produce the evidence in support of their
case to substantiate their contention that the actual quantity of Limestone
required for manufacture of 1 tonne cement in their plant was not 1.6 tonnes
but 1.5 tonne or lesser. The Assessing Officer was directed to decide the
case on the basis of the material brought on record by both the sides and
without being influenced by the observations made by the Government of
India vide final order dated 23rd August, 1993, whilst remanding the case to
the State Government. The petitioner-company was asked to appear before
the Assessing Officer who, in turn, was expected to re-assess the quantity of
Limestone extracted by the petitioner-company afresh.

(vi)  Asaforesaid, the said petitioner had made representation to the State
Government to dispense with the requirement of wei ghbridge and had raised
objection to the conversion formula of 1.6:1. In response to the said
representation, the Principal Secretary, Government of Madhya Pradesh after
hearing the petitioner thought it appropriate to refer the matter to the Cement
Research Institute (CRI) of India, Faridabad (later on became “National
Council for Cement and Building Materials™). The petitioner is relying on the
two reports of the said National Council for Cement and Building Materials,
which dealt with the factors contributing to Limestone consumption and on
which basis the average Limestone consumption per tonne of Clinker can be
determined. The conclusions in the said report can be summed up thus:
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“CONCLUSIONS

1. Limestone consumption factor was determined on the basis
" . as explained in para 7.0 and found to be : - '

* (i) 1.44 tonne per tonne of clinker on the samples collected by
the NCB for a period of three days. '

(ii) 1.42 tonne per tonne of clinker based on the chemical .
analysis data provided by the plant.

(iif) 1.42 tonne per tonne of clinker based on actual kiln food
consumed and the kiln dust losses through stack.

(iv) 1.43 tonne per tonne of clinker when kiln dust stack losses
and cooler stack losses together taken into account.”

(viii)  As regards the necessity of installation of weighbridge, the observations
of the report of National Council for Cement and Building Materials reads
thus: :

.~ “Hence, in case a weighbridge is installed, it will lead to lower

. productivity, higher equipment cost in the form of additional
dumper, higher operational cost for the same leading to
increased production costs of cement, higher fuel consumption
which is scarce national resource. '

In view of the above study it is recommended that the .
limestone booking on the basis of number of dumpers is
adequate and there is no need to install any weighbridge for
the same.”

(x)  Thesaid petitioners paid royalty from 1985 to 1999 based on National
Council’s reports. According to the petitioners, the Department did not raise
any objection in that behalf. However, surprisingly, on 17th June, 1999, the
petitioner received a show-cause notice from the Under Secretary as to why
the stay order granted to the petitioner by the Principal Secretary dated 12th
July, 1994 should not be vacated on the ground that a weighbridge has not
been installed by the petitioner. The petitioner submitted reply to the said
show-cause notice. After submission of the response, the petitioner came
across the report of Taparia Committee which supported the claim of the
petitioner about the conversion factor of 1.6 being excessive. The petitioner,
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therefore, filed additional submissions relying on the Taparia Committee’s
report. The Under Secretary vide order dated 24th January, 2000, decided
the matter rejecting the claim of the petitioner notwithstanding the fact that the
hearing on the show cause notice was held before the Principal Secretary.

(x)  The petitioner, therefore, challenged the decision by way of revision
before the Tribunal constituted by the Central Government under the Act of
1957.

(i)  During the pendency of the said revision, the petitioner received
demand notices on the basis of conversion factor of 1.6 which have.also been
challenged by the petitioner. :

(xii)  According to the said petitioner, the National Council for Cement and
Building Materials submitted its report while the representation filed by the
petitioner was pending. On the basis of the analysis done by the National
Council, the Government of India issued a letter dated 20th March, 2002,
under the signature of Joint Secretary regarding fixation of norms to determine
the requirement of Limestone for manufacture of cement as 1:1.43 qua the
petitioner. The petitioner, therefore, placed this communication along with an
affidavit before the Revisional Authority. The said letter reads thus:

“File No.13(11)2002-Cem.
Dated the 20th March, 2002

To

The Principal Secretary,
Department of Mineral Resources,
Government of Madhya Pradesh.

Sub:- Fixation of norms for determining the requirement
of Limestoné for manufacture of cement.

Str,

- Ithas been brought to the notice of this Ministry that
your Department vide circular letter dated 11.8.1993 has fixed
consumption norm of 1.6 tennes of limestone for manufacturs
of 1 tonne of cement and have provided for installation of

weighing machines at the mines to monitor the quantity of
limestone mined.
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In this connection, it is stated that on the basis of
requests of State Governments/other Government
Departments, the National Council for Cement and Building
Materials a premier R&D organization under the administrative
contro! of this Ministry has conducted various fields studies
for determining the norms of consumption of limestone for
production of cement. The result of studies conducted by it in
respect of Cement plants in the State of Madhya Pradesh is
enclosed and indicates consumption norm of 1.43 in respect
of Vikram Cement Plant. Since this norm has been arrived at
after detailed scientific analysis carried out by the Council it
would be desirable if the State Government could also consider
the possibility of adopting the same.

At the same time, you are requested to review the
condition of installation of weighing machines at the mines for
the reason that heavy dust in the mining area hampers the correct
working of the weighing machine. However, it is learnt that
most of the cement companies are already using Beltometres
for determining the quantity of the mined limestone.

Yours faithfully,

Sd/-

(S.JAGADEESAN)

Joint Secretary (Cement)”

(emphasis supplied)

(xiti) Notwithstanding the material produced by the said petitioner before
the Revisional Authority, the Revisional Authority dismissed the revision
application preferred by the said petitioner. The Revisional Authority, essentially,
followed the decision in ACC’s case decided on 10th April, 1992, by the
Tribunal and affirmed by the High Court on 28th June, 1993, in M.P. No.1225/
1993.

(xiv)  Further, the decision of the Under Secretary vide order dated 24th
January, 2000, was non-est in law, as being opposed to the principles of
natural justice. Inasmuch as, the hearing of the proceeding was conducted
before the Principal Secretary whereas the order has been passed by the
Under Secretary. Moreover, the decision is founded on ACC’s case,
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notwithstanding the directions of the High Court to decide the matter afresh
both on the question of waiving the requirement of installation of weighbridge
as also on the fact that only 1.5 Metric Tonne or lesser quantity of Limestone
was consumed for manufacture of 1 Tonne of cement in the plant operated by
the said petitioner-company and not 1.6 Tonne as assumed.

(xv)  However, considering the fact that other petitions are pending in this
Court, which, in turn, have questioned the authority of the State Governmeént
to issue circulars dated 19th December, 1992 and 11th August, 1993, we
may have to examine the other issues raised before us.

8. Reverting to the chronology of other relevant events, on 25th May,
1987, the State Government issued order for installation of weighbridges in
the mining area by all cement industries to whom mining lease for captive
consumption was granted, ACC Limited, inter alia, challenged that decision
as also the conversion factor of 1.6 being excessive. The said Company had
relied on its mining lease déeed for Limestone and Clay executed prior to
issuance of Circular (for conversion factor) by the Department. The relevant
portion of Part-VI of the said mining lease reads thus:

“Part VI
PROVISIONS RELATING TO THE RENTS
AND ROYALTIES

1. The rent, water rate and royalties mentioned in Part V
of this Schedule shall be paid free from any deductions to the
State Government at Jabalpur and in such manner as the State
Government may from time to time prescribe PROVIDED
ALWAYS and it is hereby agreed that Rs. the
balance standing to the credit of the lessee on account of the
deposit made by him as a licensee over an area which included
the said lands shail be retained and accepted by the State
Government in satisfaction of the rents and royalties mentioned
in Part V until they reach that amount provided that the report
required under Mineral Concession Rule 25 has already been
submitted.

2. For the purpose of computing the said royalties, the
lessee should keep correct accounts of the minerals produced
and the products thereof manufactured and dispatched. The
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accounts of the said minerals and the products thereof in stock

or in process of export may be checked by the Officer

- . authorized by the Central or State Government. For the purpose
of assessing royalty-----—- hereinbefore ------- the lessee shall
submit to the State Government or such officer/officers of the
State Government as may be specified in that behalf, half-yearly
_onthe 15th day of March/September and on the 15th day of
" September/March a statement showing the quantity of clinker
and cement manufactured and the quantity of both carried away

or exported from the said lands during the period. along with
the pit’s mouth raising cost of limestone, as properly audited.
The lessee shall also at all times submit audited books of account
showing the quantity of limestone and clay used for manufacture

of cement and the pit’s mouth raising costs.of the said minerals.
and other particulars as may be demanded from time to time
and in such form as may be prescribed to enable the State
Government to assess and compute rovalty payable according

to these presents.

IT IS HEREBY AGREED that the sale value of the
limestone as pit’s mouth shall be arrived at by adding to the
pit’s mouth raising cost ( as arrived at after proper audit and
including overhead charges) twenty-five per cent thereof as
profit and IT IS FURTHER AGREED that for the sake of
convenience royalty shall be computed on the cement
manufactured and sold and or exported or used by the lessee
at the rate of 7 annas per ton of cement, so dispatched
consumed, sold (reckoning that approximately 1.5 tons of
limestone and certain amount of clay royalty on which at the
present rate amounts to one anna are required in the
manufacture of one ton of cement) so long as the pit’s mouth
raising cost of limestone does not exceed Rs.4/- per ton. For
every increase of one rupee or fraction thereof in the said pit’s
mouth raising cost, there should be a corresponding increase
of one anna six pies per ton of cement on which the royalty is
computed. '

3. Should the royalty and/or rent reserved and made
payable by the lease be not paid within a space of two calendar
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months next after the date fixed in the lease for the payment of
the same, the State Government may enter upon the premises
and distram all or any of the mineral or beneficiated products
or movable property therein and may order the sale of the
property so distrained or of so much of it as will suffice for the
satisfaction of the rent and/or royalties due, and all costs and
expenses occasioned by the non-payment thereof. -------- --
-- per annum on all arrears of the royalties and rents reserved
and made payable by this lease from the date fixed for the
payment of the same to the date of payment or recovery
thereof.”

(emphasis supplied)

S. The Tribunal, however, rejected the claim of ACC Limited vide decision
dated 10th April, 1992. It may be useful to reproduce the relevant part of this
decision containing the discussion/analysis which indeed has been pressed
into service by the respondent-State for justifying the conversion factor of
1.6. The same reads thus: '

“9, The crucial issue, therefore. is whether the State

Government are right in applying a factor of 1 .6 in the instant
case because of the failure of petitioner to install a weighbridee.

10.  Itisadmitied by the petitioner that he has not installed
a weighbridge. The petitioner’s argument that a weighbﬁdge
would be of no avail as both limestone and clay, which ée't
mixed up during mining operation, cannot be weighed
separately and weighing these two minerals together will not
help in assessing the quantity of limestone used for manufacture
of cement. The petitioner has also stated that since the State
Government did not insist on such a condition in case of other
lessees they should not have insisted on the petitioner to install
a weighbridge. The State Government on the other hand has

stated that it is possible to weigh limestone and clay separately

as they occur in different horizons and an be mined separately.
It was open to the petitioner to transport these two minerals in

separate trucks and measure the trucks in the weighbridge.
We find it difficult to accept the argument of the petitioner as
clay and limestone being two different minerals have two
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different rates of royalty and proper accounts of minerals used
are required to be kept for computation of royalty.

11.  Inthisregard it will be worthwhile to refer to the lease
agreement between the petitioner and the State Government
when the Jease was renewed in 1969. Clause 2 of Part VI
deals with mode of computation of royalty. It reads as follows:

“For the purpose of computing the said royalties, the
lessee shall keep a cotrect account of minerals, minerals
produced and the products thereof manufactured and
dispatched. The accounts of the said minerals and the
products thereof in stock or in process of export may
be checked by the officer authorized”

12.  Part VIII clause 15 of the agreement requires the lessee
to install a weighbridge. This is with the intention of calculating

the quantity of minerals produced and dispatched. From the
plain reading of the lease agreement it is abundantly clear that

itis incumbent on the lessee to keep proper account of minerals
produced and dispatched. In the instant case the lessee did
notinstall the weighbridge which could have enabled him to
keep proper account of the minerals dispatched. The lessee

.also did not evolve any alternate method of keeping accounts

of minerals produced and dispatched. His argument is that in
the absence of any alternate method the State Government
should have followed the ratio of 1.5 which was adopted upto
1969. We are unable to accept this argument as though the
previous agreement deed had specifically provided for such a
ratio, the agreement at the time of renewal in 1969 had deleted
such a provision; on the contrary, it was visualized that the
lessee would set up a weighbridge. Had the lessee installed a
weighbridge as contemplated. calculation of royalty would have
been smooth and easy. Only when the lessee defaulted in
installing the weighbridge instead of repeated reminders from
the State Government. the State Government had no other

opt_ion but to adopt a fresh factor for computing royalty; it was
the same method, but a different factor.

13.  The State Government have submitted that when on a

5\

i
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previous occasion a factor of 1.6 was followed it was because
they were satisfied that it was the proper ratio of limestone to
cement. That is why there was an express provision in the
lease deed that a factor of 1.5 will be adopted. However in
the ‘70s the State Government had noticed that the

consumption ratio had changed and by and large 1.6 tonnes

of limestone was used for manufacture of 1 tonne of cement.
Therefore, a factor of 1.6 was used while calculating royalty.
When the petitioner objected to this revised factor of 1.6, the
State Government had got the matter checked by referring to
various cement manufacturers. The State Government
submitted replies received from several such manufacturers in
the mid-*80s to how that a factor of 1.6 is more rational and
realistic than a factor of 1.5.

14.  We have perused the replies received from various
cement companies. Satna Cement Works in its letter dated
9th May, 1984 has stated that 1.6 tonnes of limestone is required
to manufacture 1 tonne of Portland cement based on its
chemical composition. The figure calculated by Cement
Corporation of India, Akaltara Cement factory in its letter
dated 14th May, 1984 is also 1.6. M/s Raymond Cement
‘Works, Gopalnagar, have also confirmed in their letter dated
7th May, 1984 that 1.6 M.T. of limestone is required to produce
1 tonne of cement. The Cement Corporation of India, Mandhar
Cement Factory has given arange of 1.55 to 1.68 in its letter
dated 5th June, 1984. Jamul Cement Works of the Associated
Cement Companies Limited, i.e. another factory of the
~ petitioner company, in letter dated 8th June, 1984 has quoted
the figure of 1.58 tonnes. Century Cement in Baikunt district
of Madhya Pradesh in its letter dated 5th June, 1984
mentioned that for 1 tonne Clinker 1.57 tonnes of ground
limestone is required. Dalla cement factory of Uttar Pradesh
State Cement Corporation Limited in its letter dated 4th April,
1987 has indicated that approximately 1.6 M.T. of average
grade limestone is required for manufacture of 1 MT of Portland
cement clinker. Orissa Cement Limited, Rajgangpur, Orissa
has quoted the figure 1.55 in its letter dated 7th April, 1987.
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This would show that different cement plants mostly in Madhya
Pradesh and two outside Madhya Pradesh. have indicated that
the requirement of limestone for one tonne of clinker would
vary from 1.55 to 1.68 depending on the quality of limestone.

Most of them have indicated that the requirement would be
approximately 1.6 MT. In the face.of this evidence. the action
of the State Government in adopting a factor of 1.6 does not
appear to be arbitrary or unjust. On the other hand. the

petitioner company has not produced any evidence or

.document before us to prove that it would have been more

reasonable to adopt a factor of 1.5. Its only argument is that a
factor of 1.5 which had been used between 1959 to 169 should

also have been used for the subsequent period. According to
the petitioner company this particular factor has no sanctity as
such. It has to be based on rational and reasonable
considerations. In the instant case the State Government
adopted a factor of 1.6 after taking into consideration the
consumption of limestone by cement plants similarly situated.
They have also been guided by the representation of cement
manufacturers before Tariff Commission wherein they had
represented for the necessity of using higher usage ratio of the
order of 2.2 as against 1.55 between limestone and Clinker
(para 18.2.4 of the Tariff Commission on the Comprehensive
Review of the Cement Industry and Revision of Fair Ex-works
Prices Payable to the Producers, Bombay, 1974).

15.  The next question is whether the State Government
had given adequate and reasonable opportunity of hearing to
the petitioner company before passing the impugned order.
The petitioner has accused the State Government that no
opportunity was given to it before the order was passed. On
the other hand, the State Government have stated that on the
representation of the petitioner, the demands raised by the
Additional Collector, Katni were stayed. The petitioner was
given a number of opportunities to represent its case. It was

*given dates on 19th December, 1988, 21st December, 1989

and also 30th April, 1990 and finally on 18th May, 1990. The

- petitioner company had filed written submissions on4.1.9. On

W
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18th May, 1990 the State Government after hearing the
petitioner’s representative and considering the petitioner’s
written submissions passed the impugned order. The State
Government was satisfied under the facts and circumstances
of the case that a factor of 1.5 was most appropriate and
reasonable. It was also the conscious decision on the part of
the State Government to defer consideration of other points
mentioned in the Additional Collector’s notice as the
petitioner’s application for renewal of mining lease was
pending. According to the State Government such deferment
of consideration of other points should in no way vitiate the
-decision of the State Government regarding additional royalty
to be paid by the petitioner company based on a factor of
1.6.

16.  After considering the written and oral submissions made

* and the fact and evidence on record, we are satisfied that the
State Government had afforded due opportunity to the
petitioner of personal hearing before they decided about the
additional royalty etc. payable by the petitioner. It was
incumbent on the petitioner to maintain correct and proper
accounts of minerals produced and dispatched which the
petitioner has failed to do. Under the circumstances, therefore,
the State Government adopted the next best course open to
them for computation of royalty by applying a usage ratio or a
conversion factor between limestone and cement. While
arriving at the factor, it appears that the State Government
was guided, interalia, by the experience of other cement
factories in-and outside Madhya Pradesh. Since the State
Government have adopted a factor of 1.6 which is followed
by many other cement plants as well, before applying such a
factor the State Government had given reasonable opportunity
of personal hearing to the petitioner, we find the action of the
State government just, fair and reasonable under the facts and
circumstances of the case. We, therefore, do not find any valid
ground or justification to interfering with the impugned order
of State Government.”

(emphasis supplied)
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10.  After this decision of the Tribunal, ACC Limited installed weighbridge
and made it operational from 23rd April, 1992. That fact was communicated
to the Authorities on 7th August, 1992.

11.  Be that as it may, the Under Secretary of the Mineral Resources
Department, Government of Madhya Pradesh issued the impugned circular
on 19th December, 1992, which reads thus:
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(emphasis supplied)

12.  Beingaggrieved by the decision ofthe Tribunal dated 10th April, 1992,
ACC Limited had preferred writ petition in this Court, being M.P. No.1225/
1993. The Division Bench of this Court summarily dismissed the said writ
petition vide order dated 28th J une, 1 993, with the following observations:

“Shri Y.S. Dharmadhikaree, Adv., for the petitioners, heard
on the question of admission.

The petitioners hold quarry lease for extraction of
limestone for manufacturing cement. It appears that in the
process of extraction, the petitioner extracted not only the
limestone but also some clay, which was found embedded in

layers of lime-stone. Admittedly, the petitioner did not keep
any account of quantity of clay extracted in this process and
hence the question arose _as to how much actual [imestone
was extracted so as to subject the said quantity to payment of
royalty. The respondents, with the help of experts devised a
formula based on consumption of limestone per ton, in
manufacture of cement and on that basis fixed the quantity
chargeable to royalty. It is this decision, which is under challenge

in this petition. The fact that the petitioners have themselves
not kept any account of the quantity of clay extracted by them.
is enough to justify adopting a formula for determining the
rovalty payable limestone. The basis for determining this
guantity being the cement, per ton in manufacture of cement,
cannot be said to be unreasonable or arbitrary. This Court’
does not have expertise to devise a better formula for the
purpose. Since this Court finds the formula justified, no case
“for entertaining the petition exists, which fails and is dismissed
summarily.”

(emphasis supplied)
13.  After the decision of the High Court, the State Government issued
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another impugned Circular on 11th August, 1993, under the signature of the
Under Secretary, Mineral Resources Department, Government of Madhya
Pradesh, which reads thus:
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(emphasis supplied)

14.  Although ACC Limited had installed Weighing Machine, but, according
to the Authorities, it was not possible for them to manufacture cement on the
basis of consumption of Limestone shown by them. For that reason, the
Appropriate Authority issued demand towards royalty amount on the basis of
conversion factor of 1.6:1. Being aggrieved by the said demand, ACC Limited
filed writ petition in this Court being Writ Petition No.516/1996. That writ
petition was heard along with other companion petitions, in all 17 petitions,
by the learned Single Judge. The learned Single Judge on the basis of rival
submissions formulated 13 points for consideration as under:

“26. The following points arise for consideration in these
petitions:- »

(1)  Whether circular Annexure R/2 amount to imposition
of tax on major mineral by State Government; hence beyond
state legislative and executive power and State has imposed
royalty on unused quantity of lime stone;

(2)  Whether Annexure R/2 violates section 9 of Mines &
Mineral Development Act, Mineral Concession Rules, 1960
and condition of lease deed;

(3)  Whether petitioners are violating the condition of not
establishing the “weigh bridges™ at each of pithead,; if yes,
whether State could only take the action to determine lease;

(4)  Whether State has imposed royalty on processed
material thus have changed the taxing event;

(5) Whether action of State as per Annexure R/2 by
prescribing minimum- consumption ratio of limestone in
manufacture of 1 ton of cement is a step towards making grant
of right to make assessment of royalty effective and to prevent
evasion of royalty; ' ’

(6)  Whether Beltometer is an effective measure hence
conversion factor is bad in law;
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(7)  Whether condition to establish weigh bridge is badin
law; :

(8)  Whether Rule 64B and 64C of Rules are declaratory
and have retrospective operation and supersede Annexure R/
20f37 Aug.11, 1993; .

(9> Whether conversion factor is not reasonable and is
based on assumption and could not be apphed uniformly to all
cement manufacturers;

(10)  Whether conversion factor has been imposed without
hearing; thus, bad in law;

(11)  Whether State has acted in violation of Article 14 in
picking up only cement manufacturers for application of
formula;

(12)  Whether conversion factor could not be imposed with
retrospective effectin WP124/96;

(13) Whether decision of Division Bench of this Court in
MP No.1225/93 holding that conversion factor of 1.6 is propet
is b1nd1ng, if yes, to what extent?”

After analyzing the rival submissions and keeping in mind the legal precedents,
the learned Single Judge answered the aforesaid issues against the petitioners
and consequently dismissed their writ petitions by a common judgment dated
15th May, 2002,

15.  Againstthat decision, writ appeals have been filed which were heard
together along with other writ petitions forming part of this group of cases. It
may be noted that during the pendency of the said appeals, the Letters Patent
Appeal was abolished. However, subsequently due to enactment of Madhya
Pradesh Uchcha Nyayalaya (Khandpeeth Ko Appeal) Adhiniyam, 2005, the
said Appeals stood revived and are, therefore, being heard together. As a
matter of fact, the said writ appeals were disposed of by common judgment
dated 4th August, 2009 with a direction to the State Government to constitute
a Technical Committee and afford an opportunity of hearing to each of the
appellants and thereafter the Committee to pass reasoned and cogent order.
The Technical Committee was expected to deal with the matters regard being
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had to the product and technology involved in each case and facts which are
peculiar to that case. The Committee was directed to take final decision in the
matter within four months from the date of commencement of hearing. However,
later on, the Committee was not constituted. Therefore, review petitions came
to be filed and those petitions were allowed by recalling the order dated 4th
August, 2009, on 20th November, 2009. As aresult, the writ appeals have
been restored back to the file to its original number for being heard afresh on
merits. This is how the writ appeals have come back for hearing before us
along with the writ petitions filed by different petitioners from time to time
questioning the conversion factor of 1.6:1 applied by the Authorities.

16.  Some of these petitions have been filed by the petitioners who have
already installed Weighing Machine as in the case of ACC Limited. Another
set of petitions have been filed by the petitioners who have installed Beltometer
instead of Weighing Machine. The third set of petitions are filed by those who
have failed to install Weighing Machine as well as Beltometer. In the first two
categories, it is possible that the Weighing Machine/Beltometer installed by
the concerned petitioner is not as per the technical specifications or may have
become defective. In either case, it will be of no use for computing the accurate
quantity of Limestone excavated by the concerned Unit which in turn has
been utilized for manufacture of Cement/Clinker. We will advert to this aspect
alittle later,

17. (i) Shri Kishore Shrivastava, learned Senior Counsel invited our
attention to the provisions of the Act of 1957 and Rules of 1960. He submitted
that the entire field regarding major mineral is occupied by List-I of the VII
Schedule of the Constitution. As aresult, the State Legislature much less the
State Government is not competent to prescribe mode of assessment/
computation. He relies on the decision of the Apex Court in the case of
Baijnath Kadio vs State Of Bihar & 40 Others ' (para 13 to 17, 19 and
21); The India Cement Ltd etc. etc. vs State of Tamil Nadu etc® (para 32
to 34); State of M. P. vs Mahalaxmi Fabric Mills Ltd. and others® (para 8
to 14). He then submits that if the State Legislature could not deal with the
matter of mode of assessment/computation, the State Government cannot be
allowed to exercise executive powers relating to that subject or for that matter
issue administrative instructions. In that case, it is not open to the State

1 (1969)3SCC838 2. AIR1990SC85
3. (1995)Supp (1) SCC 642 = AIR 1995 SC 2213
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Government to invoke Article 162 of the Constitution. He relied on Article
246 of the Constitution and would contend that the prescription of mode of
assessment/computation canbe only by way of legislation on that subject by
the Parliament. Reliance is placed on the decisions of the Apex Court in the
case of Kunnathat Thathunni Moopil Nair etc vs State of Kerala and
another * (para 7) which has taken the view that tax can be imposed only by
law made by the Parliament or State Legislature. Reliance is also placed on
the Apex Court decisions in the case of The Commissioner, Hindu Religious
Endowments, Madras vs Sri Lakshmindra Thirtha Swamiar of Sri Shirur
Mutt 5(para 43); and State of Gujarat and others vs. Akhil Gujarat Pravasi
V.S. Mahamandal and others® (para 11) to point out the distinctive features

to constitute tax. As a matter of fact, contends learned counsel that the impugned
circulars ex facie are not executive orders. For, the same are not issued in the
name of Governor. For that reason, the Circulars do not have the force of
law. Reliance is also placed on the decisions of the Apex Court in the case of
Bachhittar Singh vs State of Punjab and another (para 9); M/s Devi Das
-Gopal Krishnan, etc. vs State of Punjab & others ® (para 16); A.N.

Parasuraman and others vs State of Tamil Nadu® (para 5); and Kunj Behari
Lal Butail and others vs State of Himachal Pradesh and others' (para
14). He further submits that so far as the petitioners for whom he is appearing,
the Circulars will have no application having regard to the fact that the said
petitioners have already installed Weighing Machine as per the specifications.
The question of invoking notional conversion factor qua those Units would be
impermissible in law. According to him, the actual consumption of Limestone
for manufacture of Cement by the Units represented by him is much less than
the notional conversion factor of 1.6:1. As a necessary corollary, the amount
demanded and to be collected by the State would be in the nature of collection
of tax and not royalty as such. He further submits that unless the Authorities
were.to record a positive finding about improper maintenance of accounts
and record maintained by the concerned Unit or for that matter about the
installation of Weighing Machine not in accordance with the specifications or
about its improper functioning, it is not open to the Authority to invoke notional

4 . AR 1961 SC 552 5. 1954 SC282
(2004) 58CC 155 _ 7 AIR 1963 8C 395
AIR 1967 SC 1895 9. (1989)4 SCC 683
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conversion factor. Such finding is the quintessence for resorting to assessment
on the basis of conversion factor. Learned counsel also invited our attention
to clause 13 of Form- K. He submits that on plain language of the said
provision, the Weighing Machine is expected to be installed at or near the pit
head. The expression “pit-head” has not been defined in the Act or the Rules
nor in the lease deed. He relied on the decision of the Apex Court in the case
of Panyam Cements and Minerals Ltd. Vs. Union of India and others"
(para 7, 8 and 13), which throws light on this exposition.

(ii) He has relied on the provisions of rule 51 of the Rules of 1960 to point out
that the assessment must be based on the return filed under that provision
and, therefore, cannét be made on notional basis, more so, in absence of any
finding by the Authority about the inaccuracy and misleading contents of the
said returns. He has placed reliance on the decision of the Apex Court in the
case of Assistant Collector of Central Excise, Calcutta vs National
Tobacco Co. of India Ltd  (para 20),which expounds about the term
“assessment”. Reliance is also placed on the decision of the Apex Court in
the case of Duncans Agro Industries Ltd. Calcutta V. Commissioner of
Central Excise, New Delhi * (para21) to contend that there cannot be two
assessments for the same period. Our attention is also invited to the decision
of the Apex Court in the case of The Commissioner of Sales Tax, Madhya
Pradeshv. M/s H M. Esufali"* (para 8) to contend that before resorting to
best Judgment assessment, the returns submitted must be considered and
rejected as untrue or false after examining the records. In absence thereof,
the Authority cannot assume jurisdiction to hold to the contrary much less
invoke notional conversion factor. He has also placed reliance on the decision
of the Apex Court in the case of M/s Raghubar Mandal Harihar Mandal vs
State Of Bihar"® (para 5) and State of Orissa vs Maharaja Shri B.P. Singh
Deo'® (para 4) to contend that after rejecting the return, exercise of best
judgment assessment can be resorted to by the Assessing Officer. He submits
that the earlier decision in the case of petitioner (ACC Limited)-will be no
impediment - either on the principle of res judicata or binding precedent. In
the earlier proceedings, the lease condition specified royalty amount on the
basis of conversion factor of 1.5:1. Moreover, the two Circulars which are

1. (2003)5SCC756 12. AIR 1972 8C 2563
13.  (2006)7SCC642 14 AIR 1973 SC 2266
I5. AIR19578C810 16. (1971)38CC 52
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impugned in the present proceedings were not the subject matter of chailenge.
He relied on the decisions of the Apex Court in the case of Amalgamated
Coalfields Ltd. and another v. Janapada Sabha Chindwara and others"
(para 24); and Bharat Sanchar Ltd. and another v. Union of India and
others '® (para 20 and 21) to contend that if the demand impugned is for the
different period, principle of res judicata has no application. Besides, if the
challenge raised in the present proceedings to the impugned circulars was not
and could not be raised in the earlier petition, res judicata will have no
application. He has then relied on the decisions of the Apex Court in the case
of Jagdish Lal and others v. State of Haryana and others" (para 17); and
State of Orissa and others vs. MD. Hlliyas® (para 12) to contend that the
judgment in the previous proceedings cannot be cited as precedent much less
a binding precedent. For, it has decided matters in issue and is a precedent for
those facts. He further submits that in any case, the claim of interest by the
Assessing Officer is without authority of law. Inasmuch as, interest is payable
only in respect of admitted liability or adjudicated liability. In the present case,
the petitioners have not admitted their liability on the basis of conversion factor
of 1.6 nor there was any adjudication by the Assessing Officer in conformity
with the procedure established by law. The Assessing Officer without scrutiny
of the returns has proceeded to apply the notional conversion factor, Until
such adjudication is done, the question of fastening of liability of interest on
the petitioners will not arise. '

(iii) In response to the reply given by the respondents, he submits that the fact
that the petitioners have been paying royalty amount as per the lease deed on
the basis of conversion factor of 1.5 can be no impediment in challenging the
demand if it is not in conformity with the provisions of law. There can be no
estoppel against law. He submits that the lease deed in favour of the concerned
petitioner was executed before the Act of 1957. That gets validated by virtue
of Section 33 of the Act of 1957. According to the learned counsel, the
Department had issued Circulars requiring the lessee to install Wéighing
Machine and the conversion factor of 1.6 could be applied only in cases where
the Companies had failed to install the Weighing Machine. The impugned
Circular dated 11th August, 1993, will have to be understood and conjointly
read along with the earlier Circulars. No other meaning is conveyed on conjoint

17. AIR1964SC1013 18. AIR 2006 SC 1383
© 190 (1997)6SCC538 20. © (2000)18CC275
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reading of the said Circulars, He further submits that the decision of the Tribunal
which has been upheld by the High Court in the earlier proceedings with regard
to the justness and reasonableness of the conversion factor of 1.6 cannot
denude the said petitioner (ACC Limited) from contending that the Assessing
Officer has to.undertake scrutiny of the returns filed by the Assessee and
record finding about inaccuracy or untruthfulness of that record, before
invoking the notional basis of conversion factor of 1.6. Taking any other view
would entail in supplanting of Section 9 of the Act of 1957 and rule 27 of the
Rules of 1960. As a matter of fact, while doing scrutiny, the As sessing Officer
is obliged to examine several factors including the quality of finished product
as is expounded in the Circular dated 2nd May, 1967. He submits that the
Circular dated 11th August, 1993, in that sense is a departure from the earlier
stand of the Department which aspect can be agitated by the ACC Limited
notwithstanding the decision of the Tribunal in the previous proceedings. He
contends that the decision in the case of Guman Singh Vs. State of Rajasthan
and others?, in fact, supports the argument of the petitioners that notional '
basis can be invoked only in exceptional cases. He submits that the said
decision is not in respect of provisions governing the best judgment assessment
as is applicable to the case on hand; and more so that matter pertained to
minor mineral unlike major minerals in the present case. He further submits
that Section 15 of the Act of 1957 can be invoked by the State only by
making Rules on the subject and not by issuing Circulars or administrative
instructions.

18. ShriA K. Chitley, learned senior counsel besides adopting the above
arguments, in addition, submitted that Section 15 of the Act is a rule making
power. Section 23-A of the Act of 1957 deals with compounding of offences
and including refers to rule made under the Act to deal with subject of illegal
mining. In the context of these provisions, he submits that if the Authority was -
of the opinion that the disclosure made by the Company in its return was not
honest, it could resort to other remedy, provided by the statute itself, However,
on that opinion, it is not open to straightway invoke the notional conversion
factor. He submits that, in any case, it is impermissible to apply uniform
conversion formula to all the Factories/Cement Industries. Such notional basis
is not applied to any other Industry excavating Limestone. He submits that
the Circulars are not only arbitrary but discriminatory. He has placed reliance

21 (1996) 11SCC 157
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on the decisions of the Apex Court in the case of Kunnathat Thathunni
Moopil Nair (supra) (para 7); and M/s Chhotabhai Jethabhai Patel and
Co vs Union of India and another® (para 33). It is held that Article 265
mandates that all taxation - the imposition, levy and collection shall be by law;
and that the Article beyond excluding purely administrative action does not by
itself lay down any criterion for determining the validity of such a law to justify
any contention that the criteria laid down exclude others to be found elsewhere
in the Constitution for laws in general. Accordingly, he submits that it was not
open to the State to introduce notional criteria for the mode of assessment by
issuing Circulars or communications. Inasmuch as, the impugned Circulars
provide for the mechanism of assessment which can be prescribed only by a
law made by the Parliament or the Rules made thereunder. He submits that
the factors influencing the consumption of Limestone during the manufacture
of cement or Clinker would be materially different. It would also further depend '
on the technology used by the Unit and the method of processing employed
by the concerned Unit. The outcome would depend on several variables and
cannot be applied as a straight-jacket formula as is the attempt in the impugned

. . Cireulars. To buttress this contention, he has relied on the formula devised by

the Taparia Committee constituted by the State Government to ascertain the
conversion factor. Even the said Committee assumed the conversion factor to '
maximum 1.516 for Clinker and 1.444 for Cement. Similarly, the National
Council has recommended average Limestone consumption per tone of Clinker
as 1.44 and the letter issued by the Government of India dated 20th March,
2002 as 1.43:1 for manufacture of cement. He submits that the conversion
factor determined by the State Government referred to in the impugned
Circulars is, therefore, unrealistic and arbitrary. Further, the State Government
has taken factor on the higher side and not the lowest factor mentioned by the
concerned experts. Even for that reason, the notional conversion factor
specified in the impugned Circulars is unsustainable. He submits that the said
factor has been devised behind the back of the Cement Industry and without
giving any opportunity to them by the State Government. Thus, the formula
specified by the State Government is artificial, unrealistic and without
application of mind. He submits that assuming that the notional conversion
factor can be permitted, it cannot be applied Industry-wise, but, should be
determined Unit-wise on the basis of past performance of the concerned Unit.

22, AIR 1962 SC 1006
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He submits that assessment of royalty is a quast judicial function and there
can be no mandate to decide it in a particular manner. The impugned circulars
inevitably result in issuing direction to the Assessing Officers to compiete the
assessment proceeding in a particular manner irrespective of the record placed
before the Assessing Officer. That cannot be countenanced. He has placed
reliance on the decision of the Apex Court in the case of Orient Paper Mills
Ltd. Vs Union of India® (para 4 & 5). He further submits that the petitioners
for whom he was appearing have installed Beltometer. That discharges the
same function as that of Weighing Machines installed at the pit head for weighing
the Limestone consumed for manufacture of Cement, According to him, unless
the record of the Beltometer presented by the concerned petitioner was found
to be incorrect or untruthful, the question of invoking notional conversion
factor will not arise. He submits that the assessment must be made keeping in
mind the provisions of Section 9 (2) of the Act read with Rules 27 and 51 of
the Rules of 1960. He further submits that the amount towards interest
demanded by the Assessing Officer is without authority of law. The question
of paying interest, in the fact situation of the present case, did not arise at all
as the petitioner has neither admitted its liability nor any adjudication has been
done in that regard.

19.  Shri M.L. Jaiswal, and Shri R.S. Jaiswal, learned Senior Advocates
appearing in respective petitions/appeals have adopted the above arguments
but would additionally contend that as regards Limestone, the same is
mentioned in the Second Schedule of the Act against Serial No.24. That does
not provide for ad valorem rate of royalty unlike in all other cases. Instead,
rate of royalty is prescribed as Seventy-two rupees per tonne and Sixty-three
rupees per tonne respectively. The same position applies to Lime Kankar and
Limeshell. They submit that the percentage of silica is the quintessence for
determining the liability towards royalty. They submit that Galcium Carbonate
contents are bountd to be different. Further, a common conversion formula
cannot be applied as cement is broadly of three types (a) Stag-lime Cement
(b) Portland Cement (¢) Pozzolana Portland Cement. Each type contains
different specifications. This crucial aspect has been glossed over while
prescribing the uniform conversion formula. In other words the said formula
is irrational, unscientific and arbitrary. They further submit that going by the
provisions of the Act and the Rules and including thé covenants in the lease

23, (1970)3S8C76
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deeds, the liability to pay the royalty arises only upon removal and consumption
of Limestone and not otherwise. That factum cannot be assumed. They have
invited our attention to the provisions of Standards of Weights and Measures
Act, 1976; Legal Metrology Act, 2009; and the Rules framed under the
respective enactment to contend that Beltometer/Conveyor Weighing Machine
is arecognized devise for recording weights. They submit that since the field

is already occupied by the concerned Central enactments which are a self-

contained code, it is not open for the State Government to expound to the
contrary. Reliance is placed on the decision Bharat Coking Coal Ltd. and
others vs State of Bihar and others * to point out that the State-executive.
power is co-extensive with its legislative power and the State is denuded of its
legislative competence on a subject in respect of which Parliament is exclusively
. competent to legislate. They submit that the Act of 1957 and the Rules of
1960 framed thereunder including Form- K in the Rules are complete Code in
itself. It not only contains charging provision but also provide for the mode of
assessment. They submit that the royalty amount must be uniform throughout
the country. By virtue of impugned circulars, different mode of assessment is
introduced with regard to the Cement Companies in the state of Madhya
Pradesh, although the liability to pay the royalty arises under the Central Act.
He has placed reliance on the decision of the Apex Court in the case of Sandur
Manganese and Iron Ores Limited vs. State of Karnataka and others”
which has taken the view that it is not open to the State Government to justify
grant based on criteria that are dehors the Act of 1957 and the Rules of
1960. Reliance is also placed on the decision of the Apex Court in the case of
Mahalaxmi Fabric Mills Limited and others (supra) (para 15 to 17) to
contend that the fixation of royalty should have a direct nexus with the minerals
throughout the courtiry on uniform pattern so that activity of winning the minerals
for the benefit of the lessees of such mining leases in the first instance and
ultimately for the economy as a whole should not get in any way frustrated.
They submiitted that each of the petitioners had filed returns and have paid
royalty on the basis of actual consumption of Limestone for manufacture of
Cement in their Units. The quantity of Limestonc has been worked out on the
basis of the record of Beltometer operated in the concerned Units. As per the
report, Annexure P/13, in Writ petitions, for whom the learned ¢ounsel were
appearing, actual consumption factor was 1.463 and 1.491 respectively which

24, (1990)4 SCC557
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was far below the notional conversion factor of 1.6.

20. Per contra, Shri Samdarshi Tiwari, learned counsel for the State has
prayed for dismissal of all the petitions and appeals. According to him, the
issues raised by the petitioners during the hearing have already been answered
by the learned Single Judge. Besides placing reliance on the decision of the
learned Single Judge, he has countered the arguments of the petitioners/
appellants. He, primarily, argued that the two Circulars which are subject
matter of challenge are in the nature of administrative instructions. There was
no impediment for issuing such Circulars concerning the mode of assessment
and more so when the Act of 1957 nor the Rules 6f 1960 prescribe any mode
of assessment to the contrary. As a matter of fact, the said Act and the Rules
make no provision regarding the mode of assessment. As a result, the State
Government in public interest directed to resort to the mode of asseéssment
specified in the impugned Circulars. The basis mentioned in the said Circulars
was in the backdrop of the past experience and the information derived by
the Authorities from the Industry before issuing the said Circulars. According
to him, the conversion factor mentioned in the Circular is founded on tangible
basis. In fact, none of the lessees ever disputed their liability to pay royalty in
- respect of Limestone consumed by them on the conversion factor of 1.5:1.
They paid the royalty amount on that basis without any demurrer. However, it
is only when the conversion factor was changed to 1.6:1 after due
consideration of all aspects, dispute has been raised by the cement companies.
That dispute was taken up to the Central Tribunal as well as this Court at the
instance of ACC Limited and it has been held that the conversion factor of
1.6 is just, reasonable and proper. That decision has attained finality. That is
not only binding on the company at whose instance it has been rendered, but,
also on this Court as a binding precedent. The learned Single Judge after -
considering all aspects of the matter has reiterated that the notional conversion
factor of 1.6:1 does not warrant any interference. As a matter of fact, under
the statutory lease, the lessees are obliged to provide Weighing Machine and
comply with the specifications therefor. Even if such Weighing Machines have
been provided by some of the petitioners, it has been found that the same do
not reveal the accurate position regarding the quantity of Limestone excavated.
Further, these very cement companies have contended that it is impossible to
install Weighing Machine as provided in the statutory lease. Considering the
above, in the larger public interest, it was decided to specify conversion factor
which could be made the basis for assessment. In other words, even if the
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Weighing Machine is installed, that would not denude the Authorities from
resorting to notional conversion factor of 1.6 which has been arrived at on the
basis of past experience, He further submits that, in any case, the question of
doubting the validity of the two Circulars does not arise. In that, the State
Government was competent to issue such Circulars providing for mode of
asséssment. In the alternative, he submits that the said Circulars are only
administrative instructions and guideline given to the Assessing Officers. He
submits that the impugned Circulars are ascribable to rule 64 read with rule
54 of the Rules of 1960. In support of his submissions, reliance is placed on
the decisions of the Apex Court in the case of 4.P. Aggarwal vs. Govt. of
NCT of Delhi and another * (para 10 & 11); Guman Singh (supra) and of
this Court in the case of M/s Neogy & Sons. and others vs. State of M.P.

and others® (para 6 & 8 to 10).

21.  The counsel appearing for the petitioners in Writ Petition Nos.4182/

2013; 5090/2012 and connected matters; and, 7860/2009 and connected

matters, respectively, have filed written submissions on record at the conclusion

of the oral argument reiterating the points mentioned hitherto. We may also

place on record that Shri Kishore Shrivastava, Shri A.K.Chitley, Shri M.L.

Jaiswal and ShriR.S.Jaiswal, learned senior Advocates and Shri Samdarshi

Tiwari, learned Government Advocate respectively had submitted compilation
of judgments, but, during the arguments pressed into service only those-
judgments which are noted hitherto.

22, @) We shall now revert to the decision of the learned Single Judge
which is the subject matter of appeals under consideration. The learned Single
Judge has found that the State has not attempted to impose tax as such. Under
the Rules, the State has power to collect the rent and the royalty. The mode of
assessment of royalty is within the purview of the State Government. The
Circulars provide for mode of assessment and conversion factor of 1.6 to
assess the quantity of Limestone used in manufacture of 1 tonne of Cement.
Further, the State has attempted to control the large scale evasion of royalty
by specifying uniform conversion factor of 1.6 for all cement industries within
the State and thus obviate violation of the provisions of the Act, Rules and
various clauses of the Agreement. That conversion factor has co-relation with
the quantity of mineral extracted, which is the essence of Section 9 of the Act

26. (2000) 1 SCC 600
27. AIR 1998 (M.P.) 117 (D.B.)
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of 1957. The royalty is in respect of mining lease on the minerals removed or
consumed. That formula is based on sound scientific data. It is not harsh to
either party. The State has not departed from the basic principle “removed or
consumed”. Therefore, it could prescribe the conversion factor which does
not amount to legislation, but, is intended to ensure that the royalty is paid as
per the provisions of the law.

()  Ttis further held that by prescribing the conversion formula, the object
and purpose of the Act is furthered and not defeated in any manner as the
conversion formula is based on the quantity removed or consumed. It is further
held that the installation of Weighbridges is not rendered redundant. The
obligation to weigh the extracted and consumed mineral would continue and
would be relevant ifit is found that the consumption is more than the conversion
factor. In that case, higher weighment will be reckoned for charging the royalty
amount.

i)  The argument that the State Government has exercised the power
exclustvely within the domain of Parliament has been rejected. Similarly, the
argument that the State Government by introducing conversion factor of 1.6
has enhanced the rate of royalty has also been rejected on the finding that the
conversion factor has been deduced by applying scientific principles.

(iv)  The argument of the petitioners that it is open to the Authorities to
resort to other option in case of filing of inaccurate or untrue returns, has been
negatived on the finding that availability of such option does not denude the
State from prescribing mode of assessment and uniform conversion factor
which is founded on scientific principles. Even the option of cancellation of
lease is the last option and in any case that would not extricate the licensee/
lessee from paying proper royalty amount in respect of the mineral removed
or consumed by him.

(v) The learned Single Judge has also found that the State has issued
impugned Circulars after due deliberation/consultation with the cement
manufacturers, petitioners and other expert bodies. It is held that the past
experience of the State necessitated issuance of those Circulars providing for
conversion factor due to large scale of evasion of royalty and incorrect
disclosures made by the licensee/lessee. The conyersion formula is not based
on presumption, but, it is founded on actual data collected from the petitioners.
In other words, it is not arbitrary or hit by Article 14 of the Constitution of
India.
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()  Inparagraph 58 of the judgment, the leamed Single Judge has adverted
to the letters of the concerned Companies admitting the correctness of the
conversion factor which was around 1.6 tonne and thus rejected the argument
that the conversion formula was arbitrary, unscientific or hypothetical. On the
other hand, the formula was reasonable one and co-related with the actual
happening of the taxing event. Further;the petitioners were unable to point
out the actual data maintained by them as required by clause 13 of Part- VII
of the Lease Deed. No material was placed on record to show that proper
entries have been effected with regard to the minerals removed and consumed.
Whereas, the respondents had placed on record material to show that proper
Weighbridges have not been installed by the concerned Companies (exceptin
few cases) and that generally the entries regarding the quantity of mineral was
not accurate and in conformity with the requirement of clause 13 of Part-V1I
of the Lease Deed. It is found that the petitioners have not pleaded that their
actual figures of consumption of Limestone was very different than the
conversion factor.

(vi)  Inparagraph 59 of the judgment, the learned Single J udge has dealt
with the submissions of the petitioners that the Limestone is initially converted
into Clinker, thereafter Limestone loses its identity in the process of manufacture
of cement and certain other adhesives like gypsum etc. are added. Thus,
conversion of Limestone into other material in the process of manufacture of
cement such as clinker etc. cannot have the effect of wiping ouf the conversion
factor of Limestone vis-a-vis. cement.

(viii)  Thelearned Single Judge then rejected the grievance of the petitioners
that the conversion factor was specified without hearing the cement companies
concerned. It is held that High Power Committee of Experts was constituted.

(x)  Thelearned Single Judge also negatived the argument that only cement
manufacturers have been picked up for payment of royalty on conversion
factor on the finding that cement manufactures are a separate class. Resultantly,
the plea of discrimination has been negatived.

x) On the above analysis, all the writ petitions came to be dismissed by
the learned Single Judge which decision is the subject matter of challenge
before us by way of writ appeals.

23.  Having considered the rival submissions, in our opinion, the following
broad points arise for consideration:
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ii.

jii.

iv.

vi.

vil.

ix.

Whether the decision in ACC Limited would operate as
res judicata qua ACC Limited?

Whether the said decision is a binding precedent?

What is the purport of the impugned Circulars dated

19/12/1992 and 11/8/1993 respectively?

Whether the said Circulars provide for the mode of
assessment of royalty or otherwise?

Whether the State Government has power to prescribe
such mode of assessment of royalty for the mineral
removed and consumed?

Whether the conversion factor determined as 1.6:1 is
just and proper or arbitrary and unreasonable?

Whether the notional conversion factor can be applied
uniformly to all the cement factories in the State and even
though they have installed Weighing Machine in
compliance with the requirements specified in Clause 13
of Part-VII of the Lease Deed?

i. Whether the wei ghment by Beltometer can be considered

as accurate and could be made the basis for assessment
of royalty?

What order?

2997

24.  In the present set of cases each of the petitioners/appellants are
engaged in manufacture of Cement/Clinker. The main ingredient of the said
product is Limestone. It is indisputable that Limestone is a major mineral. It is
well established position that power to enact law on the subject of major
mineral is within the exclusive domain of the Parliament. The Parliament has
already enacted law to deal with the subject of major minerals, being the Act
of 1957. Section 9 of the said Act deals with the Royalties in respect of
Mining Lease. The same reads thus:-

“9, Royalties in respect of mining leases (1) The holder
of a mining lease granted before the commencement of this
Act shall, notwithstanding anything contained in the instrument
of lease or in any law in force at such commencement, pay
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royalty in respect of any mineral removed or consumed by
him or by his agent, manager, employee, contractor or sub-
lessee from the leased area after such commencement, at the -
rate for the time being specified in the Second Schedule in
respect of that mineral.

(2) The holder of a mining lease granted on or after the
commencement of this Act shall pay royalty in respect of any
mineral removed or consumed by him or by his agent, manager,
employee, contractor or sub-lessee from the leased area at
the rate for the time being specified in the Second Schedule in
respect of that mineral.

(2A) The holder of a mining lease, whether granted before or
after the commencement of Mines and Minerals (Regulation
and Development) Amendment Act, 1972, shall not be liable
to pay any royalty in respect of any coal consumed by a
workman engaged in a colliery provided that such consumption
by the workman does not exceed one-third of a tonne per
month.

(3) The Central Government may, by notification in the Official
Gazette, amend the Second Schedule so as to enhance or
reduce the rate at which royalty shall be payable in respect of
any mineral with effect from such date as may be specified in
the notification:

Provided that the Central Government shall not enhance the
rate of royalty in respect of any mineral more than once during
any period of three years.”

25.  Section 9A deals with the subject of Dead rent to be paid by the
lessee. The same reads thus:-

“9A. (1) The holder of a mining lease, whether granted before
or after the commencement of the Mines and Minerals
(Regulation and Development) Amendment Act, 1972, shall
notwithstanding anything contained in the instrument of lease
or in any other law for the time being in force, pay to the State
Government, every year, dead rent at such rate as may be

K
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specified, for the time being, in the Third Schedule, for all the
areas included in the instrument of lease:

Provided that where the holder of such mining lease becomes
liable, under section 9, to pay royalty forany mineral removed
or consumed by him or by his agent, manager, employee,
contractor or sub-lessee from the leased area, he shall be liable
to pay either such royalty, or the dead rent in respect of that
area, whichever is greater.

(2) The Central Government may, by notification in the Official
Gazette, amend the Third Schedule so as to enhance or reduce
the rate at which the dead rent shall be payable in respect of
any area covered by a mining lease and such enhancement or
reduction shall take effect from such date as may be specified
in the notification: '

Provided that the Central Government shall not enhance the
rate of the dead rent in respect of any such area more than
once during any period of three years.”

26.  Section 13(1) of the Act empowers the Central Government to frame
Rules governing grant of reconnaissance permits, prospecting licences and
mining leases in respect of minerals and for the purposes connected therewith.
Subsection (2) of Section 13 delineates the subjects on which Rules can be
framed. Sub-clause (i) thereof specifically deals with fixing of fees for specified
activities and the manner in which the dead rent or royalty shall be payable. It
necessarily follows that the field regarding Royalty is covered by the Act made
by the Parliament.

27.  In exercise of powers under Section 13 of the Act, the Central
Government has framed the Rules of 1960 Rule 22 provides for the manper
of making an application for grant of mining lease in respect of land in which
the mineral vest in the Government. That application is required to be made
to the State Government in Form “I”” along with specified information. Rule
24 deals with the procedure for disposal of application for mining lease and
Rule 24 A provides for the procedure regarding renewal of mining lease. Rule
24B deals with the renewal of mining lease in favour of person using the mineral
in his own Industry.
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- Rule 27 stipulates the condition with which every mining lease is
expected to be governed. The same reads thus:-

“27. Conditions. — (1) Every mining lease shall be subject to
the following conditions :

(a) the lessee shall report to the State Government the discovery
in the leased area of any mineral not specified in the lease,
within sixty days of such discovery;

(b) if any mineral not specified in the lease is discovered in the
leased area, the lessee shall not win and dispose of such mineral
unless such mineral is included in the lease or a separate lease
is obtained therefor ;

(c) the lessee shall pay, for every year, except the first year of
the lease., such yearly dead rent [at the rate specified in the

* Third Schedule of the Act] and if the lease permits the working

of more than one mineral in the same area [the State

Government shall not charge separate dead rent in respect of
each mineral]:

Provided that the lessee shall be liable to pay the dead rent or
royalty in respect of each mineral whichever be higher in

amount but not both :

(d) the lessee shall also pay, for the surface area used by him
for the purposes of mining operations, surface rent and water
rate’at such rate, not-exceeding the land revenue, water and
cesses assessable on the land, as may be specified by the State
Government in the lease ;

(e) Omitted
(f) the lessee shall commence mining operations within one
year from the date of execution of the lease and shall thereafter

conduct such operations in a proper, skillful and workman-
like manner

Explanation.- For the purpose of this clause, mining operations
shall include the erection of machinery, laying of a tramway or
construction of a road in connection with the working of the

[
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mine;
(g) the lessee shall at his own expenses erect and at all times
maintain and keep in good repair boundary marks and pillars

necessary to indicate the demarcation shown in the plan
annexed to the lease ;

(h) the lessee shall not carry on, or-allow to be carried on,
any mining operations at any point within a distance of fifty
metres from any railway line, except under and in accordance
with the written permission of the railway administration
concerned [or under or beneath any ropeway or ropeway
trestle or station, except under and in accordance with the
written permission of the authority owning the ropeway] or
from any reservoir, canal or other public works, or buildings,
except under and in accordance with the previous permission
of the State Government ; '

(i) the lessee shall keep [accurate and faithful] accounts

showing the quantity and other particulars of all minerals
obtained and dispatched from the mine, the number and

nationality of the persons emploved therein. and complete plans
Of'the mine, and shall allow any officer authorized by the Central

Government or the State Government in this behalfto examine
at any time any accounts, plans and records maintained by
him and shall furnish the Central or the State Government with
such information and returns as it or any officer authorized by
it in this behalf may require ;

(j) thelessee shall keep accurate records of all trenches, pits
and drillings made by him in the course of mining operations

carried on by him under the lease. and_shall allow any officer
authorised by the Central or the State Government to inspect

* the same. Such reports shall contain the following particulars,

namely :-

(a) the subsoil and strata through which such trenches,’
pits or drillings pass ; '

(b) any mineral encountered ;

3001
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(c) such other particulars as the Central or the State
Government may from time to time require ;

(k) the lessee shall strengthen and support, to the satisfaction
of the railway administration concerned or the State
Government, as the case may be, any part of the mine which in

its opinion requires such strengthening or support for the safety

of any railway, reservoir, canal, roads or any other public works
or buildings ;

(1).- the lessee shall allow any officer authorized by the Central
or the State Government to enter upon any building, excavation

or land comprised in the lease for the purpose of inspecting
the same ; :

(m) the State Government shall at all times have the right of
pre-emption of the minerals won from the land in respect of
which the lease has been granted ;

Provided that the fair market price prevailing at the time of
pre-emption shall be paid to the lessee for all such minerals.

(n) The lessee shall store properly the unutilized or non-saleable
sub-grade ores or minerals for future beneficiation;

(o) inrespect of any mineral which in relation to its use for
certain purposes is classified as a major mineral and in relation
to its use for other purposes as a minor mineral, the lessee
who holds a lease for extraction of such mineral under these
rules whether or not it is specified as a major mineral in the
lease deed, shall not use or sell the mineral or deal with it in
whatsoever manner or knowingly allow anyone to use or sell
the mineral or deal with it in whatsoever manner as a minor
mineral :

" Provided that if on an application made to it in this behalf by
the lessee, the State Government is satisfied that having regard
to the inferior quality of such mineral, it cannot be used for any
of the purposes by reason of which use it can be called a major
mineral or that there is no market for such mineral as 2 major
mineral, the State Government may by order permit the lessee

LL.R.[2014]M.P.
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to dispose of the mineral in such quantity and in such manner
as may be specified therein as a minor mineral;)

[(p) the lessee shall, in the matter of employment, give
preference to the tribals and to the persons who become
displaced because of the taking up of mining operations ;]

[(@) the lessee shall not pay a wage less than the minimum
wage prescribed by the Central or State Government from
time to time under the Minimum Wages Act, 1948 ;

() the lessee shall observe the provisions of the Mines Act,
1952 [(35 of 1952) and of the Atomic Energy Act, 1962 (33
0f 1962) in so far as they relate to atomic minerals included in
Part B of the First Schedule to the Act;)

(s) the lessee shall —

- (i) take immediate measures for planting in the same
area or any other area selected by the Central or State
Government not less than twice the number of trees
destroyed by reasons of any mining operations ;

(1i) look after them during the subsistence of the lease

after which these trees shall be handed over to the
State Forest Department or any other authority
nominated by the Central or State Government ;

(iii) restore, to the extent possible other flora destroyed
by the mining operations .

(t) the lessee shall pay to the occupier of the surface of the
land such compensation as may become payable under these
rules;

(u) the lesseée shall comply with the Mineral Conservation and
Development Rules framed under section 18.]

(2) Amining lease may contain such other conditions as the
State Government may deem necessary in regard of the
following, namely :-

(a) the time-limit, mode and place of payment of rents
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and royalties

(b) the compensation for damage to the land covered
by the lease; i

(c) the felling of trees ;

(d) the restrictions of surface operations in any area
prohibited by any authority ;

(e) the notice by lessee for surface occupation ;

() the provision for proper weighing machines:

(g) the facilities to be given by the lessee for working
other minerals in the leased area or adjacent area;

(h) the entering or working in a reserved or protected
forest;

(1) the securing of pits and shafts ;

(i) the reporting of accidents ;

(k) the indemnity to Government against claims of third
parties;

(1) the delivery of possession of land and mines on the
surrender, expiration or determination of the lease ;

[(1a) the time limit for removal of mineral, ore, plant, -
machinery and other properties from the lease hold area
after expiration, or sooner determination or surrender
or abandonment of the mining lease];

(m) the forfeiture of property left after determination
of lease ;

(n) the power to take possession of plant, machinery,
premises and mines in the event of war or emergency ;

(o) filing of civil suits or petitions relating to disputes
arising out of the area under lease.

[(3) The State Government may, either with the previous

{
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approval of the Central Government or at the instance of the
Central Government, impose such further conditions as may
be necessary in the interests of mineral development, including
development of atomic minerals.]

(4) If the lessee does not allow entry or inspection under clause
(1),() of (1) of sub-rule (1), the State Government shall give
notice In writing to the lessee requiring him to show cause within
such time as may be specified in the notice why the lease should
not be determined and his security deposit forfeited; and ifthe
lessee fails to show cause within the aforesaid time to the
satisfaction of the State Government, the State Government
may determine the lease and forfeit the whole or part of the
security deposit.

[(4A) Ifthe lessec holding a mining lease ora licencee holding
a prospecting licence, is convicted of illegal mining and there
are no interim orders of any court of law suspending the
operation of the order of such conviction in appeals pending
against such conviction in any court of law, the State
Government may, without prejudice to any other proceedings
that may be taken under the Act or the rules framed thereunder,
after giving such lessee or licencee an opportunity of being
heard and for reasons to be recorded in writing and
communicated to the lessee or licencee, determine such mining
lease or, as the case may be, cancel such prospecting licence
and forfeit whole or part of the security deposit

(5) If the lessee makes any default in the payment of royalty
as required under section 9 or payment of dead rent as
required under Section 9A or commits a breach of any of the
conditions specified in subrules (1),(2) and (3), except the
condition referred to in clause (f) of sub-rule (1), the State
Government shall give notice to the lessee requiring him to
pay the royalty or dead rent or remedy the breach, as the case
_may be, within sixty days from the date of the receipt of the
" notice and if the royalty or dead rent is not paid or the breach

is not remedied within the said period, the State Government
may, without prejudice to any other proceedings that may be
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taken against him, determine the lease and forfeit the whole or
part of the security deposit.”

" (emphasis supplied)

' 28.  We deem it apposite to also advert to Rule 51 which ‘provides for
Returns and Statements required to be filed by the holder of a prospecting
licence or a mining lease. The same reads thus:-

“51. Returns and Statements : - The holder of a prospecting
licence or a mining lease shall furnish to the State Government
such returns and statements and within such period as may be
-specified by it.”

The other pro%risions in the Rules of 1960 relevant for considering matters in
issue are Rule 64 to 64D, The same reads thus:-

“64. How the fees and deposit to be made — Any amount
payable under the Act or these rules except that payable in -
respect of revision petition under sub-rule (1) of rule 54, shall
be paid in such manner as the State Government may specify
in this behalf.

64A. The State Government may. without prejudice to the

provisions contained in the Act or any other rule in these rules,
charge simple interest at the rate of twenty four percent per
annum on any rent, royalty or fee (other than the fee payable
under sub-rule (1) of rule 54) or other sum due to that
Government under the Act or these rules or under the terms
and conditions of any prospecting licence or mining lease from
the sixtieth day of the expiry of the date fixed by that
Government for pavment of such royalty, rent, fee or other
sum and untjl payment of such royalty, rent, fee or other sum is

made.]
[64B.Charging of Royalty in case of minerals subjected to
processing: ‘

(1) In case processing of run-of-mine mineral is carried out
within the leased area, then , royalty shall be chargeable on the
processed mineral removed from the leased area.

1%

[
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(2) In_case run-of-mine mineral is removed from the leased
area to a processing plant which is located outside the leased
area, then, royalty shall be chargeable on the unprocessed run-

of-mine mineral and not on the processed product. ]

[64C. Royalty on tailings or rejects :- On removal of tailings
or rejects from the leased area for dumping and not for sale or
consumption, outside leased area such tailings or rejects shall
not be liable for payment of royalty:

Provided that in case so dumped tailings or rejects are used
for sale or consumption on any later date after the date of

such dumping, then, such tailings or rejects shall be liable for
payment of royalty.]

[64D. Manner of payment of royalty on minerals on ad valorem
basis:

(1) Every mine owner, his agent, manager, employee,

contractor or sub-lessee shall compute the amount of rovalty
on minerals where such royalty is charged on ad valorem basis

as follows:

(i) for all non-atomic and non fuel minerals sold in the domestic
matket or consumed in captive plants or exported by the mine
owners (other than bauxite and laterite despatched for use in
alumina and metallurgical industries, copper, lead, zine, tin,
nickel, gold, silver and minerals specified under Atomic Energy
Act), the State-wise sale prices for different minerals as
published by Indian Bureau of Mines shall be the sale price
for computation of royalty in respect of any mineral produced
any time during a month in any mine in that State, and the
royalty shall be computed as per the formula given below:

Royalty = Sale price of mineral (grade wise and State-wise)
published by IBM X Rate of royalty (in percentage) X Total
quantity of mineral grade produced/ dispatched:”

' (emphasis supplied)

29.  Having considered the provisions in the Act made by the Parliament
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and the Rules framed thereunder by the Central Government, we find that
there is no express provision either in the Act or in the Rules regarding notional
conversion factor to be applied during assessment by the Assessing Officer, in
a suitable case. The manner in which the Return must be filed is specified.
. Indeed, the assessment of Royalty amount must be commensurate with the
minerals removed or consumed by the lessee in conformity with the above
quoted provisions. Ordinarily, it must be on the basis of “actual quantity” of
minerals removed or consumed by the lessee. The Royalty tariffis specified in
the second schedule to the Act. However, there is no express provision in the
Act or the Rules as to what should be the mode of assessment in the event the
Assessing Officer forms opinion that the Returns filed by the lessee or the
record maintained and submitted are incorrect or untruthful. In that case, in
law, it is open to the Assessing Officer to reject the claim of the assessee and
instead apply a just and reasonable notional conversion factor keeping in mind
the past experience and performance of the concerned Industry(assessee).

30.  The question is: whether it was open to the State Government to issue
the impugned Circulars specifying the mode of assessment of royalty and to
uniformly apply it to all the cement companies across the State. Indeed, the
Apex Court in the case of Baijnath Kadio (supra) has expounded on the
question of legislative competence of thé State Legislature. However, for
recording finding that the two Circulars trench upon the Legislative field already
occupied, it must be demonstrated that the purport of the instructions would
result in inconsistency and will be in conflict with the provisions of the Act
made by the Parliament and/or the Rules made thereunder. As aforesaid, there
is nothing in the Act made by the Parliament or for that matter the Rules made
thereunder to even remotely indicate the mode 'of assessment to be followed
by the Assessing Officer and, in particular, in cases where the Assessing Officer
finds that the Returns filed by the assessee and/or the record maintained and
submitted are incorrect or untruthful. Nor does the Act made by the Parliament
- or the Rules made thereunder expressly provide that it is not open to the
Assessing Officer to apply uniform notional conversion factor which is just
and reasonable to complete the assessment. In the result, the decisions of the
Apex Court pressed into service [ Baijnath Kadio (supra); The India Cement
Ltd (supra); Mahalaxmi Fabric Mills Ltd. (supra)] will be of no avail to the
petitioners. : :

31.  Inthecase of The India Cement Ltd (supra), the contention was that
the Cess on royalty cannot be levied. The Apex Court while noticing that the

2
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royalty is a tax and having found that the Cess on royalty would result in
imposing tax on royalty procéeded to hold that the legislation in that regard is
beyond the competence of the State Legislature because the field was occupied
by Section 9 of the Central Act. Thus, it was held that Cess on royalty imposed
by virtue of State Legislature cannot be sustained. However, it does not follow
that the Assessing Officer is not competent to invoke notional conversion
factor on case to case basis if and when such occasion arises, on account of
rejection of the Assessee’s claim and the Returns filed in that behalf. For the
same reason, the administrative instructions contained in the two impugned
Circulars on this subject, cannot be treated as trenching upon the occupied
legislative field or to doubt the competence of the State Government to issue
the same, On the other hand, if uniform notional conversion formula specified
by the State Government is found to be just and reasonable, applying the
same to all the cement companies across the State as and when such occasion
-arises, may obviate the possibility of uncertainty, inconsistency and exercise
of ungnided discretion by the Assessing Officer on case to case basis. That
logic and approach would inevitably further the larger public interest and also
obviate loss to public exchequer.

32.  But, aword of caution may have to be expressed that invocation of
uniform notional conversion factor must meet the test of necessity to do so -
on account of rejection of the Assessee’s claim and the Return as filed in that
behalf. Royalty is payable on the quantum of minerals extracted, as it is relatable
thereto. At the same time, applying a just and reasonable conversion factor
does not necessarily entail in demand of royalty from the Assessee in respect
of non-extracted minerals as such. On the other hand, on finding that the
notional conversion factor is just and reasonable and in conformity with the
past experience of the concerned Cement Company or Industry as a whole, it
can be safely assumed that the Assessee Unit has had extracted and consumed
the quantity equivalent to the notional conversion factor of Limestone for
manufacture of cement. However, that would be a rebuttable fact. The
concerned cement company/ assessee will then have to substantiate that it
has extracted or removed lesser quantity of Limestone than determined as
per the conversion factor and that the records maintained by it are truthful.
Suffice it to observe that application of such notional conversion factorina
given case would be a matter of mode of assessment and nothing more.
Resultantly, the administrative instruction issued in that regard cannot be
considered as ultra vires or impinging upon the occupied legislative field or
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for that matter arbitrary and discriminatory.

33.  Ourattention was invited to the order of the Apex Court reported in
the case of Mineral Area Development Authority Vs. Steel Authority of
India Ltd  to point out that the question whether royalty determined under
the Act of 1956 is in the nature of tax has been referred to a larger coram than
the Bench whose decision requires reconsideration. It is well established position
that the High Court is bound by the prevailing view of the Apex Court and
would be justified in deciding the matter on hand by applying the same.

34.  Thecounsel for the petitioners had relied on the decisions of the Apex
Court in the case of The Commissioner, Hindu Religious Endowments,
Madras (supra); Akhil Gujarat Pravasi V.S. Mahamandal (supra); Calcutta
Municipal Corpn. and others vs. Shrey Mercantile (P) Ltd. and others ¥,
Jindal Stainless Ltd. (2) and another vs. State of Haryana and others 3%
to point out as to what would constitute tax. However, in view of the
Constitution Bench judgment directly on the point, it may not be necessary for
us to dilate on this aspect any further. For the reasons already recorded, the
decision of the Apex Court in the case of Kunnathat Thathunni Moopil
Nair etc (supra) will be of no avail to the petitioners - which has taken the
view that the tax can be imposed only by law made by the Parliament or the
State Legislature.

35.  Reliance was also placed on the decisions of the Apex Court in the
case of A N. Parasuraman and others (supra); Kunj Behari Lal Butail
and others (supra); and M/s Devi Das Gopal Krishnan, efc. (supra) in support
of the argument that the Legislature must authorize the Assessing Officer with
adequate guidelines. Indeed, it is well established that determination of legislative
policy and formulation of rule of conduct are essential legislative functions
which cannot bedelegated. Further, what is permissible is to leave it to the
delegated Authority the task of implementing the object of the Act after
Legislature lays down adequate guidelines for the exercise of power.

36.  Ashasbeen noticed carlier, neither the Act made by the Parliament
nor the Rules framed thereunder, explicitly or tacitly, provide for the mode of
assessment and guidelines as to the course of action to be followed by the

28.  (2011)4SCC450
29.  (2005)4SCC245
30.  (2006)7 SCC241
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Assessing Officer on rejection of the claim of the assessee in the return. That
matter is left to the judgment of the Assessing Officer who, in turn, has to
complete the assessment on the basis of well established principles.

37.  Thebackground in which the two impugned circulars have been issued
by the State Government has already been noted in the earlier part of the
judgment, The Officer-in-charge, Directorate of Geology and Mining, issued
a communication addressed to Director, Geology and Mining, State of M.P.
on 24/8/1974 mentioning that the conversion factor of 1.6:1 should be
reckoned for the purposes of assessment, for the reasons stated in the said
communication. Lateron, another circular came to be issued by the State
Government on 29/12/1977 under the signature of Director, Geology and
Mining, State of M.P. mentioning that the Department, after due consideration,
has found that, ordinarily, for manufacture of 1 torme cement, 1.6 tonnes of
limestone is consumed. Notably, option is given to the licensee that if it has
any objection for applying notional factor, can cause to weigh the removed
limestone for the purpose of computing Royalty amount.

38.  The State Government by Circular dated 25/5/1987 issued direction
to all the cement companies in the State, to ensure installation of weighbridge
as per the specifications for ascertaining the correct quantity of removed
limestone. In spite of insistence of the Department, most of the cement
companies failed to do so. As aresult, impugned Circular was issued under
the signature of Under Secretary, Mineral Resource Department, Government
of ML.P. on 19/12/1992, addressed to all the Collectors in the State that while
assessing the Returns filed by such cement companies, the assessment should
be done by applying notional conversion factor of 1.6 tonnne limestone for
processed 1 tonne of cement. The second impugned circular issued under the
signature of Under Secretary, Mineral Resource Department, Government of
M.P. dated 11/8/1993 restates that in spite of insistence, most of the cement
companies have failed to install Weighbridges. It further mentions that, it has
also been noticed that Companies who have installed Weighbridges are not
providing correct information. Inasmuch as, it is not possible to manufacture
1 tonne cement by consuming less than 1.6 tonne of limestone. As a result,
comparative study was directed. The said Circular further predicates that
computation of Royalty amount should be on the basis of actual quantity of
limestone removed/consumed or 1.6 tonne per 1 tonne cement, “whichever is

higher””.
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39.  The first question is: whether the State Governmerit has power to
provide such mode of assessment. As aforesaid, neither the provisions of the
Act nor the Rules framed thereunder expressly provide for the mode of
assessment in case the Assessing Officer rejects the claim of the assessee
being incorrect or untruthful. As per the said provisions, Returns are required
to be filed before the State Authorities and the State Authorities are expected
to analyze and undertake scrutiny of those Returns. In the event of incorrect
or untrue information furnished in the Returns, the Assessing Officer, who is
the employee of the State, is obliged to apply some tangible, just and reasonable
yardstick for finalizing the assessment. To overcome this difficulty and keeping
in mind the past experience of the Authorities that incorrect or untrue
information was being furnished in the Returns, the Authorities had sought
information from all the licencees, as well as, from other sources, on the basis
of which it was decided to specify the conversion factor of 1.6:1 tonne. The
conversion factor so determined, therefore, cannot be termed as unrealistic
and arbitrary. We agree with the said view taken by the Tribunal in paragraph
14 of its decision (reproduced in paragraph 9 above) and confirmed by the
learned Single Judge in paragraph 58 of the impugned judgment. Further, the
impugned circulars are only in the nature of administrative instructions issued
in larger public interest to obviate any inconsistent approach by the officials of
the Department concerned. Instructions contained in the impugned circulars,
therefore, merely delineate the mode of assessment and nothing more. It does
not impinge upon the subject of levy of Royalty or the quantum thereof, which
is within the exclusive domain of the Parliament. No doubt, it was open to the
Parliament to even legislate on the mode of assessment, but the Parliament
having chosen not to do so, does not denude the State Authorities to apply
notional conversion factor in a suitable case.

40.  Asisnoticed earlier, even though the assessment and computation of
Royalty is in respect of major mineral under the Central enactment, but the
lease is granted by the State Government. Further, Returns are required to be
filed before the State Government. The Returns are assessed by the authorized
officers of the State Government. Thus understood, there can be no impediment
for the State Government to issue administrative instructions in respect of
mode of assessment on which no provision is found in the Act or the Rules —
so long as the instructions are not derogatory to or inconsistent therewith.
Even in absence of such instructions the Assessing Officer, during the scrutiny

of Returns is competent nay, obliged to take recourse to notional conversion .

(o



LL.R.[2014IM.P. Grasim Indu. Ltd. Vs. State of M.P. (DB) 3013
factor on the basis of past record and performance of the assessee.

41. Bethatas it may, on a bare reading of the two circulars, it is evident
that option is available to the assessee to produce record for substantiating its
claim that the consumption of limestone has been lesser than the notional
conversion factor of 1.6:1. Indeed, the Circular dated 11.8.93 does give an
impression that even if the Assesse was able to substantiate of having utilized
lesser quantity of limestone for manufacture of Cement/Clinker, there is no
option but to compute the Royalty by applying notional conversion factor,
“being higher”.

42.  Itmay be useful to advert to the exposition of the Apex Court in the
case of M/s Gannon Dunkerlay and Co. and others V. State of Rajasthan
and others *'. In paragraph 49, the Court observed that :

“49. Normally, the contractor will be in a position to furnish
the necessary material to establish the expenses that were
incurred under the aforesaid heads of deduction for labour
and services. But there may be cases where the contractor
has not maintained proper accounts or the accounts maintained
by him are not found to be worthy of credence by the assessing
authority. In that event, a question would arise as to how the

deduction towards the aforesaid heads may be made. On
behalf of the States, it has been urpged that it would be

permissible for the State to prescribe a formula on the basis of
a fixed percentage of the value of the contract as expenses

towards labour and services and the same may be deducted
from the value of the works contract and that the said formula
need not be uniform for all works contracts and may depend
on the nature of the works contract. We find merit in this
submission. In cases where the contractor does not maintain
proper accounts or the accounts maintained by him are not
found worthy of credence it would, in our view, be permissible
for the State legislation to prescribe a formula for determining
the charges for Iabour and services by fixing a particular
percentage of the value of the works contract and to allow
deduction of the amount thus determined from the value of the

31, (1993)1SCC364
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works contract for the purpose of determining the value of the

goods involved in the execution of the works contract. It must,
however, be ensured that the amount deductible under the

formula that is prescribed for deduction towards charges for
labour- and services does not differ appreciably from the
expenses for labour and services that would be incurred in
normal circumstances in respect of that particular type of works
contract. Since the expenses for labour and services would
depend on the nature of the works contract and would not be
the same for all types of works contracts, it would be
permissible, indeed necessary, to prescribe varying scales for
deduction on account of cost of labour and services for various
types of works contracts.”

(emphasis supplied)

43.  Here, it may be useful to reproduce paragraphs 2 and 3 of the decision
of the Apex Court in the case of Guman Singh (supra). The same reads thus:

“2. Shri Mahabir Singh, learned counsel appearing for the
petitioner, contended that the circular cannot run counter to
Rules. In the Rules, assessment has to be made as per Rule 38
read with Rule 18(1)(b) and Schedule I. The assessment of
more than 100% cannot be assessed by the authority, We find
no force in the contention.

3. It is true that the Schedule regulates the payment at the
rates of the royalty required to be paid. The circular indicates
only uniform policy in the best judgment assessment. It is
provided in clause 2(a) that in respect of the minerals from the
mines carried for local use and the roads or the significant
ways are not bitumens, the minimum weight should be assessed
at 150% of similar vehicles carrying the maximum safe weight.
Normally. the assessing officials can make assessment on the
basis of the circular for more weight under the power vested

in them. As it would indicate, it does not prescribe rate of

payment of the royalty. but prescribes the mode of assessment

of the total quantum of the minerals carried by the licensee
under the Rules; but they failed to produce slips of the actual

weighment from the mouth of the mines. On his failure to do

-
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so, an opportunity has been given; the weighment check was
. made at random. On the basis thereof, he assessed 150% as .

indicated in the circular. The method can be adopted only when
the person has avoided payment of the royalty and avoidance

of correct and true weighment of the minerals winnover and
carried away by the licensee. Under these circumstances, we

do not think that the circular runs counter to the statutory rules..
It is true that the penalty by way of punishment has been .
provided in the Rules for contravention. The assessment is
different from the prosecution for contravention. In making ~
the assessment, in particular when best judgment assessment

is sought to be made, uniform instructions have been givenin

the above Circular by the Government to make the best

judgment assessment so that there may not be any difference
in the procedure to be adopted by different assessing

authorities and uniform basis provided is always just, fair and
reasonable so that the assessing authority will have auniform
and satisfied principle or procedure in that behalf.”

(emphasis supplied)

44.  Nodoubt, this case was in respect of minor mineral, but, the principle
underlying is applicable to the case on hand. Indeed, notional conversion
factor can be made applicable only in cases where the Assessing Officer is
not satisfied with the disclosures made in the return filed by the Assessee,
being incorrect or untrue and where the Assessee is unable to substantiate his
claim. This decision is also an authority on the principle that the method of
best judgment assessment can be adopted only when the person has avoided
payment of royalty and avoidance of correct and true weighment of the
minerals win over and carried away by him. Suffice it to observe that there is
nothing wrong if the State were to issue administrative instructions in that
behalfin larger public interest for the guidance of the officials of the concerned
Department.

45.  Be thatas it may, the impugned Circular dated 11th August, 1993,
will have to be held as excessive to the extent it directs the Assessing Officer
to compute the liability on the basis of weighment record or conversion factor
of 1.6, “whichever is higher”. In cases, where the Licensee/Assessee is able
to satisfy the Assessing Authiority that the removal or consumption of Limestone
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is much below the notional conversion factor of 1.6, the question of invoking
the notional conversion factor of 1.6 will not arise nor can be countenanced.
Inasmuch as, the royalty is payable on the removed or consumed minerals. To
that extent, the instructions contained in the aforesaid Circular cannot be
sustained.

46.  Having said this and considering the fact that in all these matters the
concerned Assessing Officers have mechanically followed the instruction
“whichever is higher”, the appropriate course would be to relegate the
petitioners/appeilants before the Assessing Officer for re-examination of the
entire matter afresh from the stage of filing of the returns. In the event, the
Assessing Officer disapproves the claim of the assessee, may have to give
notice to the assesse and give him opportunity to substantiate his claim. If the
Assessing Officer is not satisfied with the explanation offered by the assesse;
and the assesse fails to substantiate the claim of having utilized less than 1.6
Metric Tonnes of Limestone for production of 1 Metric Tonne of cement, will
be free to apply the notional conversion factor of 1.6:1 as predicated in the
impugned circulars.

47.  Indeed, it will be open to the assessee to substantiate on the basis of
record relating to its past performance that the conversion factor in the case
of a given Unit is lesser than 1.6:1 because of special production protocol
followed by the assessee. To put it differently, the assessment will have to be
done on case to case basis and only if the assessee fails to substantiate its
claim in the Return filed before the Authorities or for that matter of lesser
conversion factor to be applied because of special production protocol
followed by it, the Assessing Officer will be free to apply the uniform notional
conversion factor predicated in the impugned circulars.

{18. We may mention that to obviate the complexity of the processes to
finalize the assessment, it will be open to the State Government to consider
the efficacy of the recent communication issued under the signature of Joint
Secretary (Cement), Government of India, Ministry of Commerce & Industry
Department of Industrial Policy and Promotion dated 20th March, 2002. It
mentions that the result of studies conducted by the Central Government in
respect of “Vikram Cement Plant” in the State of Madhya Pradesh has
disclosed that the consumption factor is 1.43:1, which was arrived at after
detailed scientific analysis carried out by the Council. The Government of
India has recommended to the State Government to consider the possibility
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of adopting the said norm. Notably, this communication was placed ori record
before the Revisional Authority in the revision filed by the petitioners in the
leading writ petition. However, the Tribunal and the Revisional Authority chose
to follow the decision in the case of ACC Limited (the judgment of the learned
Single Judge of this Court against which writ appeal is under consideration).
On the other hand, if the State Government were to accept the said
recommendation of the Government of India, then the entire controversy would
come to an end as that conversion factor is broadly acceptable to all the
petitioners/appellants. We, however, clarify that we may not be understood
to have examined the justness of the position stated in the said communication
dated 20th March, 2002. That is a matter for the State Government, to examine.

We are not expressing any opinion either way on that matter The State
Government may consider the same expeditiously.

49.  Since we are inclined to relegate the petitioners before the Assessing
Authority for re-examining the entire matter afresh, in the light of the foregoing
discussion, we do not wish to deal with other issues which may influence the
said proceedings. We wish to reiterate that the Assessing Authority will have
to examine the entire matter afresh on case to case basis - keeping in mind
that it is not open to mechanically apply notional conversion factor even if the
Assessee is able to substantiate the fact that he had in fact removed and
consumed Limestone of lesser quantity. In other words, the instruction contained
in the Circular dated 11th August, 1993, to apply the norm “whichever is
higher”, that part of the instruction stands quashed and set aside in terms
of this judgment. That does not mean that in a given case, the Assessing Officer
is not free to reject the claim of the Assessee and instead invoke best judgment
assessment.

50.  Wemake it clear that during the fresh assessment, it will be open to
the Assessing Authority to consider whether the weighbridges installed by the
concerned Unit are and were in conformity with the specifications in clause
13 of Part-VII of the Lease Deed and also displayed the correct weights of
removed Limestone. We are conscious of the fact that at this distance of time,
it may be difficult for the Assessee to provide those details and equally difficult
for the Assessing Authority to verify the position. However, if the Assessing
Officer is not convinced with the stand of the Assessee and if the Assessee in
spite of opportunity is unable to substantiate his claim or rebut the basis
enunciated in the impugned circular regarding the notional conversion factor,
it would be open to the Assessing Officer to invoke the notional conversion
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factor as specified by the State Government.

51. Incase of assessees who have installed Beltometer, the same logic
and approach ought to apply. Inasmuch as, if the Assessing Officer wasto
opiné that the Beltometer had not recorded accurate weights or could not
have done so and including because it was not installed as per the specifications
or were to disapprove the returns submitted by the assessee on the finding
that the claim set up by the assessee in the Returns is improbable and
unacceptable, may call upon the assessee to substantiate the fact that the
notional conversion factor to be applied in his case would be lesser than 1.6:1.
If the assessee is unable to substantiate that position, the Assessing Officer
could legitimately irivoke the notional conversion factor specified in the
impugned circulars.

52.  Asregards assessees who have neither installed Weighing Machines
or Beltometer, such assessee may have to substantiate the claim made in the
Returns, failing which the Assessing Officer would be justified in applying the
notional conversion factor as specified by the State Government.

53.  Reverting to the factual matrix in the leading writ petition, we have
noted that the revision filed by the said petitioner against the decision of the
Assessing Officer was heard by the Principal Secretary whereas the same has
- been decided by the Under Secretary. This is clearly against the principles of
natural justice. Moreover, the decision of the Revisional Authority proceeds
on the basis of the decision in the case of ACC Limited disregarding the
direction contained in the order of the High Court passed in the case of the
said petitioner dated 23rd November, 1993, whereby the respondent was
directed to provide opportunity to the Company to produce evidence in support
of its case that the actual quantity of Limestone required for manufacture of 1
tonne cement in their plant was not 1.6 tonne but 1.5 tonne or lesser. Therefore,

it may be proper to set aside the carlier decision of the Assessing Officer and
to relegate the matter before the Assessing Officer for re-consideration of the
entire case in the light of the observations made hitherto.

54.  The question as to whether the earlier decision in the case of ACC
Limited in the earlier proceedlng would operate as res judicata qua ACC
Limited is concerned, even this will have to be answered against the
Department. Inasmuch as, the decision of the Tribunal against ACC Limited,
as upheld by the High Court, was because the said Company had not installed
Weighbridges. However, after the decision went against the Company, the

—~%



LL.R.[2014]M.P. Grasim Indu. Ltd. Vs. State of M.P. (DB) 3019

Company took steps to install Weighbridges and informed the Authorities in
that behalf. The decision in the previous proceedings by the Tribunal dated
10th April, 1992, and of the High Court dated 28th June, 1993, will govern
the period anterior to the installation of Weighbridges by ACC. Notably, the
period of assessment which is the subject matter of this proceeding, is different.
Further, the assessment will have to be done on the basis of changed situation
of installation of Weighbridges by the Company. Besides, the Company in the
present proceedings has challenged the Circular issued after the decision of
the High Court dated 11th August, 1993. The challenge to that Circular was
not and could not have been made subject matter of earlier proceedings.
Taking any view of the matter, therefore, ACC Limited cannot be non-suited
on the ground of res judicata, as is contended.

55.  The next question is: whether the decision in ACC Limited, which in
turn affirms the finding recorded by the Tribunal in so far as the notional
conversion factor of 1.6 being just and proper, can be treated as a binding
precedent. Even this issue need not detain us. The fact that the State
Government had specified the notional conversion factor of 1.6 does not mean
that the Assessing Officer was not required to undertake scrutiny of the returns.
He could not mechanically pass assessment order only on the basis of stated
conversion factor irrespective of the substantiated factual position by the
assessee that it had consumed lesser quantity of Limestone.

56.  Asaforesaid, unless the Assessing Officer were to record his opinion
that the disclosures made by thie Assessee in the return were incorrect or
untrue, itis not open to the Assessing Officer to straightway apply the principle
of best judgment assessment by invoking notional conversion factor. Suffice it
to observe that the decision of the Tribunal, as has been confirmed by the
High Court, therefore, will be of no avail. As a matter of fact, the said decision
of the High Court is one of not interfering in exercise of writ jurisdiction and
summarily dismissing the writ petition at admission stage. Further, the High
Court was not called upon to examine the controversy answered in this
judgment about the justness.of the direction given to the Assessing Officer to
complete the assessment by invoking notional conversion factor of 1.6 even if
the Assessee was able to substantiate that the actual Limestone consumed
was of lesser quantity than 1.6. '

57.  Takingoverall view of the matter, therefore, we are inclined to dispose
of all the writ petitions and writ appeals by quashing and setting aside the
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instruction contained in the Circular dated 11th August, 1993 (“whichever is
higher™), to invoke notional conversion factor of 1.6 even in cases where the
_ Assessee was able to substantiate the fact that the actual quantity of Limestone
consumed was lesser than 1.6. Besides quashing that part of the instruction,
- we are inclined to quash and set aside the decision of the Tribunal and the
Revisional Authority as also of the Assessing Authority in respect of every
petitioner(s)/ appellant(s) and including all consequential actions and demand
notices based on the order of the Assessing Authority; and instead relegate
thetn before the concerned Assessing Authority to re-examiine the issue afresh
from the stage of filing of Returns in the light of the observations made hitherto.
We also set aside the operative order of the learned Single Judge dismissing
the writ petitions filed by the Appellants and instead grant same reliefeven to
those writ petitioners by relegating them before the Assessing Officer,

58.  Accordingly, all writ petitions and writ appeals are disposed of on the
above terms. :

59.  All the MCCs are disposed of in terms of this order. -
60._ No order as to costs.

Order abcordingly ~
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WRIT PETITION
. Before Mr. Justice Sujoy Panl
W.P. No. 9307/2012 (Gwalior) decided on 11 July, 2014 -

- RAMBETI JAIN (SMT.) & ors. © ...Petitioners -
Vs. . . .
SMT. MEENADEVITOMAR - ...Respondent

Civil Proceduré Code (5 of 1908), Order 20 Rule 11 - Payment
by Instalments - Executing Court on application of judgment debtors
fixed four monthly instalments of Rs. 50,000/~ each and last instalment

_of Rs. 40,000/~ - Order challenged by judgment debtor on the ground
of inability to pay instalment, so fixed by Executing Court - Held In
absence of providing minimum factual foundation relating to mablhty
to satisfy the decretal amount, no enquiry needs to be ordered - No
fault can be found in the order of the court below who in its discretion
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has fixed the instalments. (Paras 1 & 8)
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Cases referred : N
1982 MPWN 501, AIR (36) 1949 Calcutta 427, 1976 JLJ 412,

S.N. Seth, for the petitioners.
N.K. Gupta, for the respondent.

ORDER

. Susoy Paur, J. :- This petition filed under Article 227 of the
Constitution is directed against the order dated 17.1 0.2012, whereby the
petitioner/judgment debtor's application preferred under Section 151 C.P.C.
(Annexure P-3) is-decided by the Court below. This is admitted between the
parties that a judgment and decree was passed on 15.10.2010 (Annexure P-
2). Since it was not implemented, the decree holder filed execution proceedings
in the year 2012. In the execution proceedings, the present petitioners filed
application under Section 151 C.P.C. (Annexure P-3) by praying that small
installments be fixed so that the decreed amount can be satisfied by the
judgment debtors. On the said application the Court below passed the order
dated 17.10.2012 and directed the Jjudgment debtors to pay Rs.50,000/- per
month upto four months and thereafter pay the remaining Rs.40,000/- in the
last month. The pétitioners have filed this petition fecling aggrieved by the
said order,

2. Shri S.N.Seth, learned counsel for the petitioners submits that all the
petitioners are labourers who are notin a position to even pay Rs.50,000/-
per month. He relied on 1982 MPWN 501 (Mayaram Vs. Mst.
Khudavaliwari). Shri Seth submits that as per Order 20 Rule 11 C.P.C, the
Court below was required to conduct an enquiry which has not been
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conducted, hence the order is bad in law.

3. Prayer is opposed by Shri N.K.Gupta, learned counsel for the
respondent. He submits that the the Court in its discretion has fixed the
installments. The petitioner has not disclosed about the occupation in their
application Annexure P-3. Not a single penny is paid after the judgment. The
application is not bonafide, yet the Court below in its discretion has fixed the
installment. Hence, no interference is required.

4. ] have heard the learned counsel for the parties and pérﬁsed the record.

5. No doubt Order 20 Rule 11 enables the Court to fix instalment in such
terms as it things fit. The judgment in Mayaram (supra) is not reported in
toto. In absence of examining the facts of that matter it will not be properto

rely on the said judgment. However, even in the said judgment the Court -

opined that “the learned trial Coutt should have decided the application after
making due enquiry into the facts on which the judgment debtor claimed
payment by instalments”. The key words are “into the facts on which the
judgment debtor claimed payment”. If application of judgment debtor in the
present case is examined, it will be clear that he has merely stated that he is
unable to pay the decretal amount in one instalment. The reason of this inability
is not disclosed. In other words, petitioners have not disclosed as to why they
are not able to satisfy the decree. Thus, the basic facts.on which judgment
debtor claimed payment by instalment are not pleaded. Enquiry, in my opinion,
is required when the judgment debtor shows his inability by impleading
necessary facts and those facts are required to be exarmined. In absence of
showing the same, mechanically no enquiry is required. In other words, the
enquiry is required only when one party narrates some necessary facts and
other party disputes it. When necessary factual foundation is not pleaded, no
enquiry needs to be ordered mechanically. “

6.  ADivisionBench of Calcutta High Court in AIR (36) 1949 Calcutta
427 (Jagdish Chandra Chakravarti and others Vs. Brojendra Mohan
Maitra and others) held as under:-

«“We think desirable to state for the guidance of lower
Courts generally that where instalments are prayed for by the
debtors, the Court should see that the facts relating to means
and circumstances of the debtor as-also of the creditor are
brought in before the Court. If a debtor simply says that he

&~
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would not be able to pay money if a certain number of
instalments is not granted to him that is not sufficient. Strictly
speaking, it would be his own opinion and would not be
admissible in evidence”.

7. In 1976 JLJ 412 (Parmanand Jain Vs. Babulal Brijendra Kumar
(Firm) and another), a Division Bench of this Court opined that learned
counsel for the defendants prayed before us for grant of instalments under
sub-rule (1) of Order 20 rule 11, C.P.C. There is, however, no material to
know as to what is the present financial position of the defendants. In the
absence of any material on that point we are not in a position to examine the
merits of the prayer for instalments made by the learned counsel.

8. In view of aforesaid analysis, in my opinion, in absence of providing
minimum factual foundation relating to inability to satisfy the decretal amount,
no enquiry needs to be ordered. More-so, when the petitioners have not paid
any amount from the date of judgment/decree. The Court below in its discretion
has fixed the instalment. No fault can be found in the said order. No case is
made out for interference under Article 227 of the Constitution.

9. Petition fails and is hereby dismissed. No cost.
Petition dismissed.

LL.R. [2014] M.P., 3023
APPELLATE CIVIL
Before Mr. Justice M.C, Garg
M. A. No. 1967/2006 (Indore) decided on 16 April, 2013

NATIONAL INSURANCE COMPANY LIMITED ...Appellant
Vs. ' '
SANTOSH & ors. ...Respondent

Motor Vehicles Act (59 of 1988), Section 166 - Claim Petition -
Entitlement - Delay of 266 days in filing F.L.R. after alleged accident
- Number of vehicle not given to the police - Named insured vehicle
not proved to be involved in that accident - Insurer not liable for giving
any compensation - Direction for paying back the. ‘claim amount to the
insurer alongwith interest 6% from the date of this judgment.

(Paras 9,17 & 18) -
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S.V. Dandwate, for the appellant.
None for the respondents:

ORDER

M.C. GARG, J. :- By this appeal filed under Section 173 of the Motor
Vehicles Act, the appellant-Insurance Company has assailed the award of
claim granted by the-Motor Accident Claims Tribunal to the respondent ina
petition filed by the respondent under Section 166 of the Motor Vehicle Act
claiming compensation in an accident allegedly held on 29.01.2004 with a
. motor cycle bearing No.MP-11-BC-0452 in which the respondent sustained
. fracture in his left leg as well as the injuries on other part of the body.

2. According to the allegations, the respondent who suffered permanent
disability, the appellant was made a party in that petition as insurer of the
vehicle. The owner and driver did not contest the proceedings and were
proceeded ex-parte. However, the claim was contested by the appellant.

3. The Motor Accident Claims Tribunal awarded a sum of Rs.1,20,000/- in
favour of the respondent and against the appellant as well as respondents
no.1 and 2, who were arrayed as party in that accident claim because the
liability was fixed jointly and severally. However, the award was met by the
appellant the insurer of the offending vehicle. Even though the accident is
dated 29.01.2004, the claim was filed by the respondent on 16.11.2004, i.e.
after a period of 11 months. In the accident claim petition, the - number of the
offending vehicle was not mentioned. Infact theparticulars of the FIR was also -
not mentioned.

4. The appellant contested the proceedings in their written statement.
The appellant denied the liability as well as the involvement of the offending
vehicle. It was submitted that -

4
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The Accident Claims Tribunal on the pIeadlngs of the parties, framed
the following issues:-

%. 98 fawg ' ﬁﬂiﬁﬁf

1. g7 "eAT 1w 29.01.04 Tt 7.45 991
Terarl el ALY ¥ WR sAEES
19 FARED 9.2 D WG BT 4
IFIET 3 9 gl difiw a9 Aty aaed
% M.P.-11 B.C.-0452 oI aufl 9 SMRaEqd®
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6. Issue no.1 was decided as having been proved by the claimant i.e. the

respondent, based upon the statement made by the driver of the vehicle in
criminal proceedings which were initiated against him and the statement made
by the respondent and one Rakesh. One of the reason given by the Tribunal
was that since the owner and driver of the vehicle has not contested the claim
and rather admitted the involvement of the vehicle in their defence in Criminal
Court, the involvement of the vehicle in this accident was established and
therefore, the appellant being insurer of the said vehicle they were liable to
compensate the respondent/ claimant. The relevant observations made by the
Tribunal while awarding the claim in favour of the respondent and against the
appellant with respect to issue no.l which i$ based upon awarding
cornpensatlon is reproduced hereunder:-

mﬁmﬁmwﬁ@%aﬁwﬁmuﬁ%ﬁu
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7. Thus, the Tribunal clearly overlooked the testimony of the witnesses
produced on behalf'of the appellant by holding that since the driver had admitted
his liability in the criminal prosecution, the testimony of the witnesses produced
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by the appellant was of no consequence.

8. The Tribunal completely over looked the plea taken by the appellant
that whole case was concocted. It was a collusion matter in which the owner
and driver mixed up with the respondent for the purpose of fastening the
liability on the Insurance Company even though, the offending vehicle was not
involved in the accident and it is for that reason neither the number of the
vehicle was mentioned by the claimant in any of the medical document nor
they lodged any FIR of the accident. The Tribunal has also failed to appreciate
that the FIR was belated by atleast 266 days. It was against one Feroz, the
driver who was neighbour of the claimant and as such possibility of collusion
could not have been ruled out.

9. The appellant has submitted that First Information Report of the aIleged
incident has been lodged almost after 266 days of the alleged incident and
respondent nos.2 and 3 who are known to respondent no.1 and are residing
in the same area have colluded to fasten the liability on the appellant for the
accident which was caused otherwise, which is evident from the fact that
alleged accident is dated 29.01.2004 and on 29.01.2004, the applicant
respondent no.1 goes to the hospital from where.intimation is given to the
police in which jt has only been mentioned that respondent No.1 came to the
hospital in an accident involving motorcycle and has suffered fracture of tibia
fibula bone. Meaning thereby, that immediately after the accident intimation
was given to the police and if insured vehicle had caused the accident then
there was no reason for the police not to have registered offence immediately.
Even inreport there is no disclosure of number of the offending vehicle.

10.  Itisalso the case of the appellant that :-

(1) alleged accident being dated 29/01/2004, offence was
registered on 21.10.2004 and after completing all the formalities final challan
was also filed on 31/10/2004. On 01/11/2004 driver appears before the
Criminal Court accepts its guilt and conveniently proceeded ex-parte before
the learned Tribunal, the conduct of the driver further confirms that accident
which was caused by some unknown motorcycle was converted into an
accident in which duly insured motorcycle has been implicated. Alleged eye
witness if had seen the accident then there was no reason for him not to have
disclosed the number of the offending vehicle before the learned Tribunal.

(2)  The appellant also proved that driver driving the motorcycle
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was not holding a valid and effective driving license for driving the motorcycle

- and further the witness who investigated into the case was examined and he

had submitted his report showing false implication of the insured vehicle.

(3)  That the learned Tribunal merely based upon the admission
made by the driver before the Criminal Court has held the accident involving
the insured vehicle but has not considered collusion between the applicant

. that of the owner and driver implicating the insured vehicle and has even not

discussed the evidence minutely justifying registration of FIR late by 266 days
as no explanation has been offered for such a late FIR.

11.  During the course of submission made on behalf of the appellant, it is
also stated that the appellant was a third respondent in this case. Since
respondents no.l and 2 did not contest the proceedings of the defence
available with the respondents no.1 and 2, was available with the third
respondent. It is not a case that during the accident claim proceedings, the
liability was admitted by the owner which may have some binding affect on
the stand of the appellant. In fact, the very fact that respondent no.1 and 2
did not take any care to contest the proceedings, the appellant became entitled
to take all the defence including the defence of collusion, but opposed the
claim. Infact to prove his collusion of noninvolvement of the effending vehicle
in this case, the appellant examined their investigator, who appeared in the
“witness box and deposed as under:-
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US1—5 T 8 | Arded way fUar seaed @ $99 W ER 0l T
o e S N FRT U 5 T € 98 U.dl-6 1 N gHY™
® AIHR Tl BT Iford Ruld gefear @ 266 37 a1 o7 T 2|
T 9 e w1 fred g ERT R T WiER yeee W)
3R € 1 N ATTER AESE 7 R Aewuraaa o gHenr g
Fama @ TN el B} o fe T F edew ot T A ]

yfeiae s @1 AR § = TvSead TS, gNT —

7% e wE) T8 R 5§ R Yeea e Iw o
IFHYT HAT § ) UE 919 We 8 fF 9 B A e v e
g1 39 39 7 W B onfl B 7] el 8 | W Fe 5 e
B B T 500 /— WO B et & | wdll fere) o o9 @
T 1200—1300 / —%. TAd Wi €1 SR & TEGT TTET 160
fretriter 21 7 aEe™ @ ) wiex Iowa ¥ WK § | Idad
Tt ¥ GRBI IRTATeT D U 5T 2 | B9 BT ¥ arauoy Ratd
g ol F Ut g € 7 weewor F S wfti 99 Y ) € 9% 59 yoNor
@ e sryor Ruid o ufy 21 97 s w2 5 W emwor R
# aifeer ORT 9R W EIER § ¥g wE e & f 47 Waly smdee
T B 7E ford o | 9w 910 9EY & % 39 yeRw § W gRT INgH
F FUF B B HH U BT TR B | 9 TE Tod & 5 AR
3. e & AT AR BT TS FRAAT| I§ DA T B 6
aEe Aey Do T AleIETd BT U A« 9941 & | I8 BeT
Ted & T oge Ay Dod dOEH $ gRT AieY 9% T B
ST Ja1 Wadl 8| 9% el Tad 3 6 R NI @9 & B3
e el AT o1 9% FE Tea 8 fF W gRr ot Ruid
Y HaGY UL BT § 95 TAT T B 7 |

12.  Thereis no cross examination of this witness which may contradict his
statement or prove him to be false witness. Now coming to the document
placed on record by the third respondent, I find that despite the appellant
having gone through atleast 3 medical institutions in none of the MLC/Discharge
certificate prepared by the medicadl doctors there is mention of the number of
the offending vehicle. '

13.  Coming to the statement of the first respondent, even in his statement

recorded by the Tribunal, the claimant has not given the number of the motor -

cycle which caused accident. He further stated that the motor cycle was driven
by Feroz who admitted was neighbour, yet neither his name was given to the

<
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medical authorities nor to the police, when the accident took place or
immediately thereafter. Paragraph 7 of his cross examination is relevant which
is reproduced hereunder:-

I TR =R W 1@ iR 9 gl W) @ | I8 el
Tora & T RIS R & e ¥ € Ygw 71 I8 T e § 6
fRp=ieT 3R ER P PF—aN T Bigax vEd § | 78 9L & 5 H e
&1 Ygel Y ST € FIf 98 T BT T8 arel 2 | I8 BET el
%ﬁﬁﬁﬂﬁﬁf#ﬁ%ﬁﬂﬂémﬂﬁwaﬁlfﬁwﬁ%ﬂ?@w—zo
TR BISHN BT & | Wa: ol {5 sua @ H R 7 2| fr wag
Te g8 off o W B 9 W T8 F T o | HY SIeR) Bl 9F 99
faam o7 5 AR 3 fRIS 7 Wi’ I | <T@ 98 ) 98 919
el & 5 A =R gt ¥R Y A 3 T o | SN B I ]
2 of) for 78 ToiSe g & ) Wiy Oree § g B ) g RIS
& e GRS BT AR HY MuTer 3iR Sraex &1 gar f&ar o |

14. In the light of the aforesaid deposition of the respondent, it becomes
doubtful as to why the number of the vehicle which was being driven by the
neighbour was not given at the time of informing about the accident to the
police. The only irresistible conclusion which comes to the mind of anyone
would be that the vehicle was not involved in the accident.

15.  Dr. Mahesh Agrawal is the second witness on behalf of the appellant,
who has treated the respondent for the fracture injury caused on his person
and infact he also operated the respondent by inception of rod because of the
fracture. The important aspect of his statement is his cross examination. Before
referring to it, it may be seen that the respondent had approached this doctor
after about four months of the accident. Now I may refer to his cross
examination. Paragraph 5 is important which is reproduced hereunder:-
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16.  Onemore witness of whose testimony the respondent relied upon and
whose statement has been taken in support of conclusion drawn by the Claims
Tribunal fastening the liability of compensation upon the appellant is the
deposition of Rakesh again a neighbour of the respondent as well as Feroz,
the driver. His entire statement is relevant, which is reproduced hereunder:-
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17. Inviewof the evidence which has come on record and applying the
theory of the preponderance probabilities, the conclusion drawn by the Motor
Accident Claims Tribunal in holding that the accident occurred because of the
involvement of the offending vehicle cannot be sustained. The logic that since
the owner and driver was ex-parte, the statement given by the witnesses on
behalf of the Insurance Company could not have been accepted is again wrong
on law because if the owner decide not to contest the proceedings, it cannot
be said that the defence available with the owner cannot be taken up by the
insurer. -

18. Inthese circumstances, I hold that the award given by the Tribunal
against the appellant cannot be sustained. Accordingly, the appeal is allowed
with a direction to the respondent to pay back the claim amount to the appellant
alongwith interest @ 6% from the date of this judgment.

C.C.as perrules.
Appeal allowed.

LL.R. [2014] ML.P., 3033
APPELLATECIVIL
Before Mr. Justice S.C. Sharma
. M.A.No. 1724/2012 (Indore) decided on 9 January, 2014

SINGH COLD STORAGE PRIVATE LIMITED, UJ JAIN  ...Appellant
Vs. .

PARLE BISCUITS PRIVATE LIMITED, B
MUMBAI & ors. . ... Respondents

Civil Procedure Code (5 of 1908), Order 39 Rule 1 & 2 - Grant
of Injunction - Appellant has entered into an agreement with
respondent No.1 - Pursuant to the agreement they have also ‘executed
two Bank Guarantees amounting to Rs. 96/- lacs - There was
outstanding of Rs. 184/~ lacs against the appellant which was not
disputed - Appellant has also offered a payment schedule to respondent
No. 1 - Bank Guarantees are certainly less'than the admitted amount
-Held - The Bank Guarantee is an independent contract between the
Bank and respondent No.'1 - It is unconditional irrevocable one - The
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balance of convenience is in fact in encashment of the Bank Guarantees
- There is no jurisdictional error nor the order suffers from any patent
illegality - No interference is warranted - Bank is directed to encash
the Bank Guarantees forthwith. (Paras 14, 22, 23)
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4.K. Sethi with Manoj Manay, for the appellant.
A.K. Chitale with B.4. Chitale, for the respondent No.1.
Nitin Bhati, for the respondents No. 2 & 3.

'ORDER
S.C, SnarMa, J. :~ The present appeal has been filed under Order

43 Rule 1 of the Code of Civil Procedure, 1908 by the appellant being

aggrieved by the order dated 11-09-2012 passed by the learned District Judge,
Ujjain M.P. in Civil Suit No.04-A/2012, by which the trial court has dismissed
the application under Order 39 Rule 1 and 2 read with Section 151 of the
Code of Civil Procedure, 1908 for grant of temporary injunction.

2. Appellant's contention is that the appellant has entered into an
agreement with the respondent No. 1 Parle Biscuits Private Ltd., on 11-02-2011
and thereafter pursuant to the aforesaid agreement they have also executed
two bank guarantees of Rs 50 lacs and 42.44 lacs, respectively. It has been
further stated that after completion of the agreement as there was some
outstanding amount against the appellant, the appellant has offered apayment
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 schedule to respondent No.1 and even one installment has been paid to the

defendant No.1/respondent No.1. It has been further stated that after receiving
the first installmeént the respondent No.1 submitted the bank guarantee for
encashment and the present appellant being aggrieved by the action of the
respondent No.1, in encashing the bank guarantees preferred a writ petition
before this court and the same was registered as WP No. 4361/201 2.

3. This court on 01-05-2012 has granted an intetim order. However,
the writ petition was withdrawn on 20-07-2012 with a liberty to take
appropriate steps, in accordance with law. The petitioner Company has further
stated that after the withdrawal of the writ petition , a suit for declaration and
permanent injunction was filed before the learned District J udge, Ujjain on
23-07-2012, alongwith an application under Order 39 Rule 1 and 2 read
with section 151 of CPC claiming injunction and also an application was
prefetred for grant of ex-parte injunction. Interim injunction was granted on
24-07-2012. However, after hearing both the parties, the injunction application
has been turned down by an order dated 11-09-2012. The order dated
11-09-2012 is impugned in the present Miscellaneous Appeal.

4. The contention of the learned senior counsel appearing for the appellant
Company js that the trial court has erred in law in fact in rejecting the injunction
application. It has been further stated that balance of convenience has not
been seen by the trial court while rejecting the application for grant of injunction.
Itis also been stated that the defendant No.1/respondent No. 1 has raised a
demand'of Rs. 184 lacs approximately and thie same has never been disputed
till date though the demand was illegal and against the contract. It has been
further contended that against the demand of Rs. 184 lacs, repayment schedule
‘was also submitted by the present petitioner and all the aforesaid explanations
have not been considered by the trial court and, therefore, the impugned order
deserves to be set-aside. It has been further contended that the bank guarantee
has to be read along with clause 10.4 of the agreement, which is avery relevant
clause and by reading the clause 10.4 of the agreement, the bank guarantee
becomes a conditional bank guarantee and, therefore, the respondent No. 1
cannot be permitted to revoke the bank guarantee till the matter is finally
decided by the trial court. ‘

5. Learned counsel has placed reliance upon a judgment delivered by
this court in the case of Devi Shakuntala Thakral V. Wig Brothers (India)
Pvt. Ltd., and another reported in 2012 (I) MPIR 123 and the contention
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of the learned senior counsel is that once a bank guarantee is conditional, it .

cannot be revoked as held by this court in the aforesaid case. He has placed
reliance on another judgment delivered by the apex court in the case of
Hindustan Construction Company Ltd., vs. State of Bihar and others
reported in (1999) 8 SCC 436 and he has placed heavy reliance upon
paragraph-8 of the aforesaid judgment. His contention is that a Bank guarantee
which is not un-conditional and unequivocal in terms, cannot be revoked. He
has prayed for quashment of the order dated 11-09-2012.

6. On the other hand learned senior counsel arguing the matter on behalf
of the respondent No.1 has vehemently argued before this court that the bank
guarantee in question is an unconditional bank guarantee and in light of clause
2 of the bank guarantee as and when the Bank is called upon to encash the
bank guarantee, which is unequivocal and unconditional, the bank is left with
no other choice except to encash the bank guarantee. His contention is that
merely because in first bank guarantee it has been mentioned that the parties
have entered into an agreement dated 02-02-2010, it does not mean itisa
conditional bank guarantee. His further contention is that the clause 10.4 of
the agreement empowers respondent No.1 Company to recover damages
and it does not mean that other dues cannot be recovered by the Company by
encashing the bank guarantee. He has further stated that besides recovery of
the dues by encashing the bank guarantee, the respondent No.1 is also claiming
damages by virtue of clause 10.4 from the petitioner Company. Learned
cotnsel has placed reliance upon various judgment delivered by the apex court
from time to time and his contention is that the judgment relied upon by learned
counsel for the appellant in the case of Hindustan Construction Company
Ltd., (supra) has already been distinguished by the apex court in the case of
Dwarikesh Sugar Vs. Prem Heavy Engg. teported in 1997(6) SCC 450.
He has also argued before this court that the outstanding liability excluding the
damages has been admitted by the appellant Company and, therefore, the
trial court keeping in view the various factors, which are necessary for grant
of an injunction has rightly tumed down the prayer for grant of an injunction.
He prays for dismissal of the Miscellaneous Appeal.

7. Heard learned counsel for the parties and perused the record. The
matter is being disposed of finally with the consent of all parties.

8. In the present case, itis an imdisputed fact that the present appcllﬁnt
has initially filed a writ petition before this court restraining the respondent

i
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No.1 from encashing the bank guarantee in question. This court has initially
granted interim order on 01-05-2012 passed in Writ petition No. 42361/
2012. However on 20-07-2012, the writ petition was withdrawn with a liberty
to take appropriate steps ,in accordance with law.

0. The present appellant after withdrawal of the writ petition filed a civil
suit for declaration and for grant of permanent injunction before the District
Judge, Ujjain on 23-07-2012 and initially ex-parte injunction was granted on
24-07-2012, .

10. A detailed and exhaustive reply has been filed on behalf of the
respondent No.1/defendant No.1 and the trial court has finally dismissed the
application for grant of temporary injunction, by an order dated 11-09-2012.
The Bank guarantee in question is on record. Clauses- 1,2,3,4,5and 6-A
and 6-B of the Bank guarantee reads as under :-

"l.  "PARLE" has agreed to pay Rs. 1.25 crore (Rupees
Once Crore Twenty five lacs only) to M/s Singh Cold Storage
Pvt. Ltd., Ujjain (MP) towards purchase of potatoes, as per
the potato purchase agreement.

2. We Bank of India, Branch Feeganj, Ujjain (hereinafter
referred to as the Bank) at the request of M/s Singh Cold
Storage Pvt. Ltd., Ujjain (MP), hereby irrevocably and
unconditionally guarantee to "PARLE" that the Bank shall pay
without demur all the amount of the dues under the raw sugar

processing arrangement whenever called upon to pay by
"PARLE".

3).  We, the BANK, hereby further undertake to pay as
primary obligor and not merely a surety but to pay such sums
not exceeding Rs. 50.00 lacs Rupees (Fifty Lacs Only) to Parle
immediately without demur and objections and without
reference to and without questioning the ri ght of PARLE to
make such demand or the propriety or legality of the demand
merely on demand of Parle upon its first demand in the format
as per appendix-1 hereto. '

4). 'We, BANK, hereby undertake to pay the PARLE an
amount not exceeding Rs. 50.00 lacs (Rupees Fifty lacs only)
to the PARLE immediately on demand in writing and without
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'demur.

- 5). We, the BANK, do hereby declare and agree that the
decision of Parle as whether any amount or any part thereofis . -
payable under the said arrangement and as to the amount

- payabale by Bank to the PARLE hereunder shall be final and
binding on us.

- 6).  We, the BANK, do hereby declare and agree that:-

a). That the a bank guarantee shall not exceed Rs. 50.00
lacs (Rupees Fifty lacs only).

b). That PARLE shall have the fullest liberty without
" . our consent and without affecting in any manner our obligations -

hereunder to vary any of the terms and conditions of the said
arrangement or to extend or to allow time for payment related
performance of any obligation of the said arrangement from
time to time or to postpone for any time or from time to time
any of the powers exercisable by Parle against the said
arrangement and to forbear or to enforce any of the terms and
conditions relating to the said arrangement and we shall not be
relieved from our liability by reason of any variation or extension
being granted to the said M/s Singh Cold Storage Pvt. Ltd.,
Ujjain (MP) or forbearance act or omission on part of Parle
or any indulgence by Parle to M/s Singh Cold Storage Pvt.
Ltd., Ujjain or to give such matter of thing whatsoever which
under the law relating to sureties would be for this provision,
‘have effect of so relieving us."

11.  The aforesaid bank guarantee is for a sum of Rs. 50.00 lacs. There is
another bank guarantee of the year 2010 with similar clauses and it is for a
sum of Rs. 42,44,000.00, they are dated 12-04-2010 and 15-04-2010,
respectively. It is certainly true that the parties have entered into a processing
agreement on 02-02-2010, but the terms and conditions of the agreement,
are certainly not a part of the bank guarantee.

12.  This court has also carefully gone through the agreement executed
between the parties and clanse 10.4 of the agreement (page-48) provides
that in case the supplier fails to procure/to supply goods and the Company is

ke
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required to purchase the goods from open market, the Company shall havea -
right to terminate the agreement for non-supply and in addition shall be entitled
of refund ali the amount paid by way of advance and shall also be entitled to
recover damages from the supplier. The aforesaid clause nowhere mentions
that the Company will not be able to encash the bank guarantee and will not
be able to recover other dues. The aforesaid clause makes it very clear that
the respondent No.1 Company can recover damages also in addition to other
recoveries.

13, Thiscourtis of the considered opinion that the bank guarantee in the
present case taking into account the specific clause i.e Clauses 2 and 3 is
irrecoverable and unconditional bank guarantee. Not only this, paragraph-2
of the memo of appeal, paragraph- 7 and 9, (grounds) of the appeal reads as
under :~

"Paragraph -2 (Memo of Appeal) :- That, after the completion

of agreement, some outstanding has been shown on the name
of appellant and same was accepted by the appellant/plaintiff
and sent a schedule of payment and same was accepted by
the respondent NO.1/defendant and according first installment
was paid and received by the defendant No.1.

Paragraphs 7 and 9 (Grounds of Appeal) :-

"7.  That, the learned Trial Court has considered this aspect
that, in case of damage the defendant No.1 having liberty to
encash the bank guarantee, but such damage has never been
raised by the defendant No.1 and the appellant has never
denied their any damage, contrary to this, the amount
demanded by the defendant No.1 has been accepted by the
appellant and the payment of the demand is under process.

9. That, the conducts of the defendant No.1 has never
been considered by which, initially they have accepted the
reschedule of payment and accepted the first part of the
payment and after the accepting of the first installment, without
any knowledge of the appellant, the bank guarantee has been
produced in the Bank with a malafide intention, which shows
that, the defendant No.! is not willing to follow the repayment
schedule and he is in hurry to grab the amount from both the
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side.”

14.  Theaforesaid paragraphs makes it very clear that the plaintiff/the present
appellant has accepted the outstanding liability. Plaintiff has also mentioned in
ground No.4 that the defendant No.1 has raised demand of Rs. 184 lacs,
approximately and the same has not been disputed by the plaintifftill date and
keeping in view the demand of Rs. 184 lacs, a repayment schedule was also
submitted to the respondent No.1 Company by the plaintiff. As per repayment
schedule the last date to clear the entire outstanding dues was 30th of
September, 2013. However,it has not been done by the plaintiff.

15,  Order39Rule 1 and 2 of the Code of Civil Procedure, 1908 reads as
under :- ' .

"1. Cases in which temporary injunction may be granted.-
Where in any suit it is proved by affidavit or otherwise-

(a) thatany property in dispute in a suit is in danger of
being waster, damaged or alienated by any party
to the suit, or wrongfully sold in execution ofa
decree, or

(b) that the defendant threatens, or intends, to remove
or dispose of his property with a view to
[defrauding] his creditors,

(c) that the defendant threatens to dispossess, the
plaintiff or otherwise cause injury to the plaintiffin
relation to any property in dispute in the suit, the
Court may by order grant a temporary injunction
to restrain such act, or make such other order for
the purpose of staying and preventing the wasting,
damaging, alienation, sale, removal or disposition
of the property [or dispossession of the plaintiff,
or otherwise causing injury to the plaintiff in
relation to any property in dispute in the suit] as
the Court thinks fit, until the disposal of the suit or
until further orders.

“(2) In case of disobedience of any order passed under sub-
rule (1) the Court granting injunction may proceed against the
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person guilty of such disobedience under sub-rule (3) and (4)
of rule 2 of this Order”

Orissa.- Same as in Patna.

Patna.- In Order XXXIX, in-rule 1, at the end, insert the
following provisos, namely:- “Provided that no such temporary
injunction shall be granted if it would contravene the provisions
of section 56 of the Specific ReliefAct (Act 1 of 1877):

Provided further that an injunction to restrain a sale,
or confirmation of a sale, or to restrain delivery of possession,
shall not be granted except in a case where the applicant
cannot lawfully prefer, and could not lawfully have preferred,
a claim to the property or objection to the sale, or to the
attachment preceding it, before the Court executing the
decree.”

16.  Leamed District Judge after taking into account the aforesaid statutory
provision of law and the law laid down by the apex court in various cases has
rejected the application for grant of injunction preferred by the plaintiff. It has
been observed that the plaintiff has not been able to establish the irreparable
loss nor has established the balance of conveniences enabling the court to
grant an injunction. The matter relating to grant of injunction has been
considered by the apex court in various cases and the apex court in the case
of Dwarikesh Sugar Vs. Prem Heavy Engg. (supra) in paragraphs-29, 30,
31,32 and 33 held as under :-

"29, It is unfortunate that the High Court did not consider
it necessary to refer to various judicial pronouncements of
this Court in which the principles which have to be followed
while examining an application for grant of interim relief
have been clearly laid down. The observation of the High
Court that reference to judicial decisions will not be of
much importance was clearly a melhod (sic:method)
adopted by it in avoiding to follow and apply the law as
laid down by this Court. Yet another serious for which was
committed by the High Court, in the present case, was not
to examine the terms of the bank guarantee and consider
the letters of invocation which had been written by the
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appellant. If the High Court had trail the trouble of
examining the documents on record, which had been
referred to by the trial court, in its order refusing to grant
injunction, the court would not have granted the interim
injunction. We also do not find any justification for the High
Court in invoking the alleged principle of adjust enrichment
to the facts of the present case and then deny the appellant
the right to encash the bank guarantee. If the High Court
had taken the trouble to see the law on the point it would
have been clear that in encashment of bank guarantee the
applicability of the principle of undue enrichment has no
application.

30. We are constrained to make these observation with regard
to the manner in which the High Court had dealt with this case
because this is not an isolated case where the courts, while
disobeying or not complying with the law laid down by this
Court, have at time been liberal in granting injunction restraining
encashment of bank guarantees.

31. It is unfortunate, that notwithstanding the authoritative the
pronouncements of this Court, the High Courts and the courts
subordinate thereto, still seem intent on affording to this Court
innumerable opportunities for dealing with this area of law,
thought by this Court to be well settled.

32. When a position, in law, is well settled as a result of judicial
pronouncement of this Court, it would amount to judicial
impropriety to say the least, for the subordinate courts including
the High Courts to ignore the settled decisions and then to
pass a judicial order which is clearly contrary to the settled
legal position. Such judicial adventurism cannot be permitted
and we strongly deprecate the tendency of the subordinate
courts in not applying the settled principles and in passing
whimsical orders which necessarily has the effect of granting
wrongful and unwarranted relief to one of the parties. It is time
that this tendency stops.

33. Before concluding we think it appropriate to mention about
the conduct of the respondent - bank which has chosen not to

LL.R.[2014]M.P.
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be in this case. From the facts stated hereinabove it appears

to us that the respondent bank has not shown professional

efficiency, to say the least, and has acted in a partisan manner

with a view to help and assist respondent no. 1. At the time

when there was no restraint order from any Court, the bank

was under a legal and moral obligation to honour its

commitments. It, however, failed to do so. It appears that the

bank deliberately dragged its feet so as to enable respondent

no.1 to secure favourable order of injunction from the Court.

Such conduct of a bank is difficult to appreciate We do not

wish to say anything more but it may feel that it will be

prejudicial in the event of the appellant taking action against

it-ll
17.  Keeping in view the aforesaid judgment delivered by the apex court
and also keeping in view the fact that the bank guarantee it is unconditional
and irrecoverable, this court is of the considered opinion that the learned
District Judge has rightly rejected the injunction application, keeping in view
the judgment delivered in the case of Dwarikesh Sugar Vs. Prem Heavy
Engg (supra), it is not a case where a fraud has taken place or a bank guarantee
was obtained by coercion and, therefore, in absence of established fraud and
keeping in view the bank guarantee, the trial court has rightly declined prayer
for grant of injunction and from restraining the respondents from encashment
of the bank guarantee. :

18.  This court in the case of Gopal Narayan Vs. State of M.P. reported
in 1979 MPLJ 284 while again dealing with the factors for grant of interim
injunction in paragraph-7 has held as under :-

7. Even on merits, there is no prima-facie case in favour of
the plaintiff-appellant. Mere institution of a suit challenging vires
of provisions of law and an assessment order passed by a
competent authority cannot entitle a plaintiff'to claim as of right
issuance of interim injunction to restrain recovery of tax-
imposed and assessed on him, Three factors have to be shown
to co-exist by a plaintiff to claim and / or sustain a grant of
interim injunction viz., (a) prima-facie case, (b) balance of
convenience and (c) irreparable injury, if any of the aforesaid
factors is not shown to exist then interim injunction cannot be
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issued."

19.  Keeping in view the aforesaid, as no prima facie case was established
before the trial court nor balance of convenience was established before the
trial court and no irreparable damages was established béfore the trial court,
the trial court has rightly declined to grant injunction in the matter.

20.  The apex court in the case of State Bank of India Vs. Mula Sahakari
. reported in (2006) 6 SCC 293 in paragraphs 24 to 28 has held as under :-

"24.  The said document, in our opinion, constitutes a
document of indemnity and not a document of guarantee as is
clear from the fact that by reason thereof the Appellant was to
indemnify the cooperative society against all losses, claims,
damages, actions and costs which may be suffered by it. The
document does not contain the usual words found in a bank
guarantee furnished by a Bank as, for example, "unequivocal
condition”, "the cooperative society would be entitled to claim
the damages without any delay or demur"” or the guarantee
was "unconditional and absolute" as was held by the High Court.

25.  The High Court, thus, misread and misinterpreted the
document as on scrutiny thereof, it had opined that it was a
contract of guarantee and not a contract of indemnity.

26.  Thedocument was executed by the Bank in favour of
the cooperative society, The said document indisputably was
executed at the instance of Pentagon, -

27.  We have hereinbefore noticed the surrounding
circumstances as pointed out by Mr. Naphade as contained in
Clauses 15.2.4 and 15.2.5 of the contract vis-"-vis the letters
exchanged between the parties dated 6.4.1985, 11.4.1985,
16.4.1985 leading to execution of the document dated
07.09.1985 by the First Appellant in favour of the cooperative
society. '

28.  Weare, however, unable to accept the submissions of
the [earned Senior Counsel that the bank gnarantee must be
construed in the light of other purported contemporaneous
-documents. A contract indisputably may be contained in more

L\
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than one document. Such a document, however, must be a
subject matter of contract by and between the parties. The
correspondences referred to hereinbefore were between the
cooperative society and Pentagon. The said correspondences
were not exchanged between the parties hereto as a part of
the same transaction. The Appellant understood that it would
stand as a surety and not as a guarantor."

21.  Keeping in view the aforesaid this court is of the considered
opinion that merely because parties have entered into an agreement and
later on Bank guarantees have been furnished, it does not mean thatits a
conditional bank guarantee. The bank guarantee, whether it is conditional
bank guarantee or unconditional bank guarantee ? whether it is a revocable
or irrevocable ? has to be seen by going through the relevant clause
mentioned in the bank guarantee itself and, therefore, in the present case
as the bank guarantees are not conditional nor revocable, the question of
restraining the respondents from encashing the bank guarantees does not
arise. Not only this, it is a well settled proposition of law that a bank
guarantee is a contract between the bank and beneficiaries as held by the
- apex court in the case of Vinitec Electronics (P) Ltd., Vs. HCL
Infosystems Ltd.,reported in (2008) 1 SCC 544. The apex court in the
aforesaid case has held as under :-

"12. It is equally well settled in law that bank guarantee is an
independent contract between bank and the beneficiary thereof.
The bank is always obliged to honour it guarantee as long as it
is an unconditional and irrevocable one. The dispute between
the beneficiary and the party at whose instance the bank has
given the guarantee is immaterial and of no consequence. In
BSES Ltd. V. Fenner India Ltd. this Court held :(SCC pp.
733-34, para 10)

“10. There are, however, two exceptions to this rule. The first
is when there is a clear fraud of which the bank has notice and
a fraud of the beneficiary from which it secks to benefit. The
fraud must be of an egregious nature as to vitiate the entire
underlying transaction. The second exception to the general
rule of non-intervention is when there are ‘special equities' in
favour of injunction, such as when ‘irretrievable injury’ or
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"irretrievable injustice' would occur if such an injunction were
not granted. The general rule and its exceptions has been
reiterated in so many judgments of this Court, that in U.P. State
Sugar Corpn. V. Sumac International Ltd. (hereinafter "U.P.
State Sugar Corpn.) this Court, correctly declared that the
law was 'settled'.”

22.  This court is of the considered opinion that in the present case
also the bank guarantee is an independent contract between the Bank
and the respondent No.1. It is unconditional irrevocable one and therefore
the learned District Judge was justified in dismissing the injunction
application. Not only this, this is a case wherein the present appellant has
categorically stated in the memo of appeal as well as at various other
places that the outstanding amount of Rs. 182 crores has to be paid to
the respondent No.1. It has also been stated that they have not disputed
the amount, though it is an illegal demand. The bank guarantees are
amounting to only about 96 lacs only, which is certainly less than the
admitted amount. The balance of convenience is infact in encashment of
the bank guarantees. The learned District Judge has not committed any
jurisdictional error nor the order suffers from any patent illegality and
therefore this court does not find any reason to interfere with the order
passed by the learned District Judge.

23.  Before closing the matter, this court would like to observe that in the
present case a caveat has been filed by the respondent No.1. The noting
made by the Registry reflects that the caveat was on record. However, the
respondent No.1 against whom injunction has been sought has not been heard
while passing an interim order. However, as matter has now been finally decided
by dismissing the present appeal, the respondent Bank is directed to encash
the bank guarantees forthwith..

24.  Learned counsel appearing for the respondent No.2 Bank, Mr Nitin

Bhati, who is present in court and as order has been dictated in open court
undertakes to inform the Bank about the order passed today.

The appeal stands dismissed.
No order as to costs.
c.c. as per rules.

Appeal dismissed.
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CRIMINAL REVISION
Before Mr. Justice U.C. Maheshwari & Mrs. Justice Vimla Jain
- Cr. Rev. No. 674/2013 (Jabalpur) decided on 18 July, 2013

SANTOSHKUMAR . ...Applicant
Vs, ‘
CB.I ... Non-applicant

Criminal Procedure Code, 1973 (2 of 1974), Sections 397/401 -
Rejection of application for returning original warehouse's receipt -
Held - Original warehouse's receipt seized in connection of the

.impugned offence have been sent to authorized expert for its

examination ~ Report is still awaited - Discretion to return the same
lies only with such court which is not possible at this stage - However,
the applicant shall be at liberty to file application after receiving the
expert report, same shall be considered in accordance with law -

.Revision dismissed. : (Para 5)

7US Tfdar iear, 1973 (1974 &7 2), &%T 397,/401 — ATQNEH @1
1o e 3 TRl g s &t srfte frar s — afafreife —
aeifa sRmer |/ Wit osa @7 T At @ o <] o wws
qiETT 2 it felysr a1 AW Tar — gfides ol s @ — v
& 9 F1 @ RReiteR $9d Soa e o @ o 5 3w e
W Wg T — frg, fviyw vfE@ss gw #9 @ uyama asE gwga
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AR — g 'l |

Wajid Hyder, for the applicant.
R.S. Siddiqui, Assistant Solicitor General for the non-applicant/C.B.L..

ORDER

The Order of the Court was  delivered by :
U.C. MAHESHWARI, J. :- This case is listed today for further orders but in the
available circumstances with the consent of the parties the same is heard finally.

1. Petitioner/ accused No.3 has filed this revision under Section 397/
401 of Cr. P. C. being aggrieved by the order dated 19.3.2013 passed by the
Special Judge, (CBI), Jabalpur in Misc. Criminal Case No.05/2012, whereby
his application dated 7.3.2013 (Ann. P.3) for returning the original warehouse's
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receipt of 360 bags of Chana has been dismissed.

2. The applicant's counsel after taking us through the averments of revision
memo along with the application'and the impugned order argued that in the lack of
such original receipt the applicant is not in a position to get back his goods from
the concerning warehouse and if such receipt is not made available to him then not
only the applicant but the nation may also suffer the loss. He further said that
inspite making such document as part and partial of the charge sheet original
receipt of the same was not placed with the charge sheet. However, he fairly
submits that photo copy of such original receipt has been supplied to him but on
the basis of such photo copy he is not in a position to get back his goods (Chana)
from the warehouse. In such premises the impugned order passed by the trial
Court rejecting his application is apparently perverse and under the error of
jurisdiction vested in such Court and prayed to set aside the impugned order and
allow such application by admitting and allowing the revision.

3. On the other hand Assistant Solicitor General argued that during
investigation such receipt was seized, the same was made the part of the charge

sheet and after supplying photo copy of such receipt to the applicant the charge .

sheet was filed and in order to prove the case, the same has been sent to
Government Examiner of Questioned Documents, Calcutta for obtaining the
requisite expert report to verify its veracity and hand writing etc., the expert report
is still awaited, unless such report along with the receipt is received same could
not be made available on the record of the trial Court. He further said that the
impugned order has been passed under the vested discretionary jurisdiction by
the trial Court, therefore under the revisional jurisdiction the same could not be
interfered by this Court. He further argued that there is catena of decisions in
which it is held that if any order is passed by any subordinate Court under its
vested jurisdiction then under the revisional jurisdiction the same could not be
interfered and prayed for dismissal of the revision.

4. Having heard the counsel, keeping in view their arguments, we have
carefully gone through the papers placed on record along with the revision memo.
It is apparent that the impugned application (Ann. P.3) has been dismissed by the
trial Courtunder it's vested jurisdiction and not committed any error of jurisdiction,
so in such premises the impugned order could not be interfered by this Court

under Section 397/401 of Cr. P. C. It is also apparent that in passing the impugned '

order no irregularity or any thing against the propriety of law has been committed
by the subordinate Court. In such premises also the impugned order does not

@

-
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require any interference at this stage.

5. Apart the aforesaid, on examining the case on merits it is apparent fact
that aforesaid receipt of the warehouse was seized in connection of the impugned
offence during the course of the investigation, same has been sent to the aforesaid
expert for its examination and obtaining the report and unless suchreport is received
along with the original document either the trial Court or this Court cannot pass
any order to return the original document to the petitioner. In any case such original
receipt is part of the charge sheet of the impugned case, the trial Court has a
discretion to return the same and that question may be considered by such Court
only after receiving the expert report in that regard, which is not possible at this
stage because suchreport is still awaited. However, it is observed that after receiving
the report and the original receipt, the applicant shall be at liberty to file appropriate
application to get back the aforesaid original receipt and pursuant to that trial
Court is directed that if any such application is preferred on behalf of the applicant
after receiving the aforesaid report along with the original document then same
shall be considered in accordance with the procedure prescribed under the Jaw.

6. The revision is dismissed accordingly.

Revision dismissed.

L.L.R. [2014] M.P., 3049
CRIMINAL REVISION
Before Mr. Justice Subhash Kakade
Cr. Rev. No. 536/2014 (Jabalpur) decided on 29 October, 2014

RAYEES KHAN ...Applicant
Vs.
SMT. JAHIDABI & ors. ...Non-applicants

. A. Criminal Procedure Code, 1973 (2 of 1974), Sections 397,
401 - Grant of Interim maintenance ws 125, Cr.P.C. - Award from the
date of application - Order granting interim maintenance challenged on
the ground that respondent No.3 being major is not entitle for the same

" and itshould not have been awarded from the date of application - Applicant

being Bhopal Gas affected person incurred huge amount on his own
treatment - Held - Applicant divorced respondent No.1 and also turned
out his children, neglected to maintain them and married with another
woman - Reply to application was filed after lapse of more than 10 months
- He adopted delaying tactics - Sufficient ground for awarding maintenance
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from the date of application. : (Paras 15,16 & 17y

% TUS glFar wiear, 1973 (1974 T 2), GIT¢ 397, 401 — TG
a?m?rrzsa‘amvl%ramﬁzrwwr TiweT BT TSI — AT & R @ ars
— JARA FRUI-GI9VT UEF F B ARY B, 9 IR W g D 0 fp
veadl . 3 99 B @ Y IR 91 gearN 6 € % e & Ry 9
W yaM T8 B WA =Ry o — amdwe Wi 4w gl afy 9 9
S WU @ TR W e @ wd @ @ - afifPEiRe — amee 3
reaRfl %, 1 &1 waw R wue g=at ® O Grew R el
AT $1 I9&r A AR 3w afker | fagw fFar — I[es o7 59E 10
H#E ¥ dfe s@fy e e @ wwa wegd fear T — 99 fadg @)
WW—W&W@WWWMW%Wl

B. Criminal Procedure Code, 1973 (2 of 1974), Sectzons 397,
401 - Entitlement on account of age -Age of respondent No. 3 is mentioned
as 16 years in the main application therefore Family Court is directed to
decide the issue of entitlement after giving fair opportunity to both the
parties regarding age of respondent No. 3. (Paras 20,21,22)

G TUS gwAT WIedl 1973 (1974 BT 2), TINTY 397, 401 — ITY
@ IV FHRIY — 4&0 A ¥ gerefl ®. 3 9 oy 16 9 SfeeRag @
sufae g e ot FRfe fer @ f5 goeff 5. 3 @ ey @
ey A I ugsRY @ g guaad o aqeR 29 9 Uy seen 9
faarers o1 fafrema =¥

C. Criminal Procedure Code, 1973 (2 of 1974), Sections 397,
401 - Expenses incurred towards treatment - Civilian of Bhopal city
who are affected from Gas Tragedy are getting appropriate medical
facility and compensation so if he is expending huge amount on his own
treatment is not justified - Family court has awarded a reasonable
amount - Revision dismissed. (Para 23)

T TS ylear wieadr, 1973 (1974 BT 2), Iy 397, 401 —
IUFIY @ fory 987 59 13 @d’ —~ ﬂ’rmﬁrwa%ﬁiﬁﬁmwa?ﬁﬂm‘rﬁ
| yAIfaT g €, 9 wyfaa fafeaiy gfier aiv afiex fre <er 2, o
uﬁwmﬁwwﬁmm@#mmé I8 i s —

BEH NI A LROGH Yod @ B & — [FNET ek | '

‘Cases referred :
AIR 1978 SC 1807, 2005(2) SCC 503, (2008) 2 SCC 316, A'I'R

V)
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1986 SC 984, (1985) 4 SCC 337, 1985 SCC (Cr.) 556, (1985) 2 Crimes:.
872, 2009(1) MPLJ (Cri.)11+ . : . &

" Ashish fTiwqri,‘ for“th&j:._a'pplicant.. |
S.D. Khan, for the non-épplica;‘q'ts_;r.’ o

, ORDER

SupHASH KAKADE, J. :- This revision under Section 3 97/40] of the
Code of Criminal Procedure 1973, here-in-after in short as Code, read with
Section 19 (4) of the Family Courts Act, 1984 has been filed against the
order dated 02.01.2014, passed in MJC No.568/20 12, by which learned
Principal Judge, Family Court, Bhopal awarded interim maintenance to the -
tune of Rs.3,500/- per month to the respondent no.1, Rs.3,000/- each to
respondents no.3 and 4 and Rs.2,500/- to respondent no.5.

2. After perusal of the impugned order and other documents available
on record following facts are not disputed by the parties; hence detailed
pleadings are not required to be discussed: -

That, the respondent No.1 is legally wedded wife of the applicant.
That, the respondents No.2 to 5 are children of this couple.

That the applicant is posted as Security Officer in the Municipal
Corporation, Bhopal. ' : :

That as per his salary slip for the month of October 2012 as against
total emolument 40,318/~ he get salary of Rs. 29,983/- as cash in hand.

-3, On the above facts and circumstances learned Family Court allowed
interim maintenance allowance to the respondent No.01 and 03 t6 05 as
mentioned above,

4, .Shri Ashish Tiwari, leamned counsel for the applicant submits that the
respondent no:1 is divorced wife of the applicant and he has performeéd second
marriage with the consent of the respondent no. | resultantly changed nomination »
in the record of employer i.e. Nagar Nigam, Bhopal. The applicant is also
having two children from his second wife. The respondents are residing at the
house allotted to the applicant by the employer, therefore the rent of the said
house is deducted from his salary directly. On the other hand, the applicant is
residing in arented house paying rent of Rs.4,000/- per month. Learned counsel
for-the applicant has strenuously contended that the respondent No.1 and
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- other respondents are capable of maintaining themselves, respondent No.4 &
5 and the respondent no.3/daughter is major, hence, not entitled for any
maintenance. It is also pointed out that the applicant has incurred huge expenses
on his own treatment as he was affected by the Bhopal Gas Tragedy and was
suspended also. Hence, prays for dismissal of the order passed by the learned
Family Court. Learned counsel for the applicant finally argued that learned
Family Court awarded interim maintenance amount from the date of filing of
application which is against the settled principal of law, hence, erroneous,
requires modification. -

5. Shri S.D. Khan, learned counsel for the respondent vehemently
opposed the arguments advanced by the learned counsel for the applicant
and further submitted that looking to the salary receiving by the applicant
interim maintenance award passed by the learned Family Court warrants no
interference, hence, this revision deserves to be dismissed.

6. Heard learned counsel for the parties at length, perused the material
made available by the parties and also perused the impugned order. After
" reflecting over the matter,  am implicitly satisfied that on merits, the impugned
order, warrants no interference.

7. Section 125 of the Code is a measure of social justice and is specially
enacted to protect women and children and as noted by the Apex Court in
Captain Ramesh Chander Kaushal v. Mrs. Veena Kaushal and Ors.
reported in (AIR 1978 SC 1807) falls within constitutional sweep of Article
15(3) reinforced by Article 39 of the Constitution of India, 1950.

8. It is meant to achieve a social purpose. The object is to prevent
vagrancy and destitution. It provides a speedy remedy for the supply of food,
clothing and shelter to the deserted wife. It gives effect to fundamental rights
and natural duties of 2 man to maintain his wife, children and parents when
they are unable to maintain themselves. The aforesaid position was highlighted
by the Apex Court in the case of Savitaben Somabhai Bhatiya vs. State of
Gujarat and Ors. reported in [2005 (2) SCC 503].

9. In Chaturbhuj vs. Sita Bai (2008) 2 SCC 316, the Apex Court
observed as follows:~ PN :

“The object of the maintenance proceedings isnotto punisha pérson
for his past neglect, but to prevent vagrancy by compelling those who can
provide support to those who are unable to support themselves and who have

-

'

Py |
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amoral claim to support.

10.  In the light of above discussed legal position the object of the
maintenance proceedings is clear that it is a measure of social justice to give
effect to natural duties of a man to maintain his wife, children and parents
when they are unable to maintain themselves.

11. Ttisalso held by the Apex Court that interim maintenance pendente
lite can be granted — Please see- Savitri vs. Govind, reported in [AIR 1986
SC 984: (1985) 4 SCC 337: 1985 SCC (Cr) 556; (1985) 2 Crimes 872].

12. Ttiswell settled that the wife and children are entitled to maintain
standard of living, which is neither luxurious nor penurious and also be lived in
decent life yet, as per with the dignity of husband/father.

13.  Inthecase of Shail Kumari Devi and another vs, Krishan Bhagwan
Pathak, 2009(1) M.P.L.Y. (Cri.) 11 itis held by the Hon’ble Supreme Court
that in absence of any express bar or prohibition the Court by necessary
implication could make interim order of maintenance subject to final outcome
of the application. It is further held that before amendment 0of 2001 ceiling of
maintenance amount was Rs.500/- only and after an amendment it is open to
a Court under amended law to fix such amount as it thinks fit.

14.  While deciding an application under Section 125 of the Code, the
Court is required to record reasons for granting maintenance to wife, children
or parents. Such maintenance can be awarded from the date of order, orif so
ordered, from the date of filing of application for the maintenance, as the case
may be. For awarding maintenance, from the date of application, express
order is necessary, but, no special reasons, however, are required to be
recorded by the Court.

15.  Inpresent case, the applicant divorced the respondent No.1 and also

turned out his children, neglected to maintain them and married with another

woman, these are sufficient grounds that interim maintenance shall be ordered.
from the date of application.

16.  The Court is not required to give special reasons while awarding"
maintenance from the date of petition in respect of children, i.e., for minor
respondent No.4 and 5. '

17.  Itispertinent to mention here that this maintenance petition was filed by
the respondents before the learned Family Court Bhopal on dated 12. 12.2012
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and the applicant filed reply on dated 20.11.2013 as this date ismentioned onthe
reply after receiving the copy of the same. It goes to show that the applicant filed
the reply affer lapse of more than 10 months. Delaying tactics adopted by the
hﬁsbaqd is sufﬁciént ground for awarding maintenance from the date of application.

18.  In such premises learned Family Court ordered to pay the interim
maintenance after filing reply by the applicant from the date of filing of the
petition, ie., 21. 12.2012 is justified. .

19. Lobking to the entire circumstances of the case, status of the parties -

and salary certificate of the applicant at the most the prayer of the applicant
can be considered that the applicant will pay the accumulated amount of
maintenance for preceding 12 months of year 2013 in four equal installments,
i.e., first three months January, February, and March 2013 on or before
01:12.2014; second installment April, May and June 2013 on or before
01.02.2015; third installment July, August and September 2013 on or before
01.04.2015 and fourth installment October, November and December 2013
on or before 01.06.2015. And for this payment, the conditions enumerated in
the impugned order shall apply in toto. '

70.  Maintenance allowance is not allowed for respondent No.2 Ku. Amrin
Jahan because at the time of filing application for maintenance she was major
as 20 years old. Respondent No.3 Ku. Afreen Jahan's age is mentioned 16

years in main application. But, it is contended by learned counsel for the .

applicant that she is also major as she has attained the age of 18 years.

21.  For deciding the matter of respondent No.3 Afreen Jahan, it would be
appropriate to reproduce relevant exception to the Section 125 of the Code,
which reads as under:

I's

Explanation - for the pﬁrpose of this Chapter:-

(a) “minor” means a pérson who, under the provisions of the Indian
Majority Act, 1975 (9 0f 1975) is deemed not to have attained his majority.

52, Ttisdirected that learned Family Court after giving fair opportunity to
both the parties regarding age of respondent No.2 Ku. Afreen Jahan shall

decide the matter on its merits. However, it is made clear that learned Family .

Court will not be governed by this order in any manner with regard to age of
respondent No.3.

23, - Itis pertinent to mention here that civilian of Bhopal City, who are

L
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affected from Gas Tragedy are getting appropriate medical treatment facility
and appropriate compensation amount also,therefore, on the ground that the
applicant is affected by Bhopal Gas Tragedy and expending huge expenses
on his own treatment is not justified.

24.  Forthe purpose of Section 125 of the Code suspension of husband
or father cannot be a ground to disallow the maintenance amount to the wife
or children because, during the suspension period, he definitely gets suspension
allowance equal to 75% of last paid salary amount. C

25.  Considering the above enunciation of law it transpires that looking to
the social and economic status of parties and facts and circumstances of the
case concerned, the Court has affixed a reasonable amount of interim
maintenance. Hence order passed by the Family Court is impeccable and
does not warrant any interference by this Court.

26.  Accordingly, this revision is hereby dismissed.
Revision dismissed.

LL.R. [2014] M.P., 3055
CRIMINAL REVISION
Before Mr. Justice M.C, Garg
Cr. Rev. No. 853/2013 (Gwalior) decided on 31 October, 2014

RANI (SMT.) & ors. ...Applicants
Vs. .
STATE OF M.P. & anr. - ...Non-applicants

Penal Code (45 of 1860), Sections 304-B, 302/34 & Criminal
Procedure Code, 1973 (2 of 1974), Section 228 - Fi raming of Charges -
Murder - No evidence which may go to show that either the applicants
caused any injury upon the deceased or caused the same with an
intention to cause her death or even with knowledge that the injury
would result in death - Nothing on record to show that death was
culpable homicide in nature - Applicants cannot be said to be résponsible
for causing any injury leading to death of deceased - Hence, charge u/
5 302 or 302/34 are set aside. (Paras 9,10 & 11)

TUS WIFaT (1860 BT 45), €IS 30441, 302,/34 T TU5 WFAT WL,
1973 (1974 BT 2), GINT 228 — JTeIq Al 3 o — gear — ST Wieq 787
@t ge <uf wwar 8 fF @ @ aREET ¥ que o S ate sk @ ar
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T g FIRG G B AN W IR F HIRd A A1 98 9@ SR gy
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D.R. Sharma, for the applicants.
Pramod Pachouri, P.P. for the non-applicant No.1/State.
Suresh Agarwal, for the non-applicant No.2.

ORDER

M.C. GARG, J. :- 1. This order shall dispose of the aforesaid revision
petition filed by the petitioners aggrieved by the order dated 20.09.13 passed
by the Sessions Judge Gwalior in Sessions Trial No.474/11, wherein the trial
Court has amended the charges by adding charges under Section 302/34 and
in alternative under Section 304-B of IPC against the petitioners.

2. As per the case of the prosecution, the informant Rohit gave an
information at Police Station Indarganj on 2.5.11, when the petitioner No.4-
Rohit was living with his wife Sana alias Nisha in Khallasipura, Shinde Ki
Chawani and after his mother Smt. Rani left for Agra at about 9.00 pm, he
also left his wife at about 1.00 pm alone and went to Bada Lashkar.

3. As per the impugned order, the trial Judge amended the charges already
framed against the petitioners who are the husband, mother-in-law and other
family members of the deceased/wife of the petitioner-Rohit who is her husband
under Section 306 of IPC to offence under Section 302 and in the alternative
under Section 302/34 of IPC and in the alternative under Section 304-B of
IPC. The relevant discussion which appears in the impugned order while framing
the aforesaid charges are as under:- .

"71g GiwiRa Ry 8 & W agRe § == P s gl 6

IR G g8 81 AR S TR IR Wi 9 e & ramar A e

A urg T 2 787 g B BN AR e D DR HT AR B A B

Tl G W BT ¥ | g A I S S g @ 9 a9y

& arex B 1 Rerfey +f v W < 5 ekl 2 T s e

I T WaleT TR ¥ ARG 9 S A Rl of ype B E | I

SuEE WG 3R TR 9 e GRRRAET Bt 3w g =iy 9T 306

~ wogofdo % 2 fERT T TR R I ¥ 9o AR & e § o
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4. It has been submitted on behalf of the petitioners that even though on
account of the death of the deceased having been taken place within seven
years of her martiage and also allegations of treating with her cruelty on account
of demand of dowry charges under section 304-B and Section 304-B/34
IPC are made out, it is stated that in the absence of any evidence to the fact
that the petitioners were responsible for causing death of thc deceased, charges
under section 302 of IPC are not made out.

5. I have heard the learned counsel for the petitioners as'well as State
counsel. '
6. At the outset, ] may observed that since learned counsel for the

petitioners has not disputed framing of the charges under section 304-B and
section 304-B/34 of IPC against the petitioners in the facts of this case, the
impugned order to that extent is upheld. -

7. Now the question arises whether the evidence available on record
makes of the case against the petitioners also under section 302/34 of IPC.

8. In this case there is absolutely no evidence which may go to show that
any of the petitioners in any way either caused any physical injury upon the
person of the deceased which might have resulted in her death or had
knowledge that any such injury caused by them is likely to cause death of the
deceased. In fact, there is no allegation available on record that any of the
petitioner caused any physical injury to the deceased. It is a case of suicide.

9. Even otherwise for the purpose of framing charge under section 302
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of IPC, it is necessary for the prosecution to prove that itis a case of culpable

homicide.-Section 299 & 300 of IPC which reads as under:-
' “299. Culpable homicide.- Whoever causes death by doing

f\

an act with the intention of causing death, or with the intention
of causing such bodily injury as is likely to cause death, or with
the knowledge that he is likely by such act to cause death,
commits the offence of culpable homicide.

Explanation 1. A person who causes bodily injury to
another who is labouring under a disorder, disease or bodily
infirmity, and theréby accelerates the death of that other, shall
be deemed to have caused his death.

Explanation 2. Where death is caused by bodily injury,

the person who causes such bodily injury shall be deemed to
have caused the death, although by resorting to proper remedies

_and skilful treatment the death might have been prevented.

- Explanation 3. - The causing of the death of child in
the mother's womb is not homicide. But it may amount to
culpable homicide to cause the death of a living child, if any
part of that child has been brought forth, though the child may
not have breathed or been completely born.

300. Murder.-Except in the cases hereinafter excepted,

culpable homicide is murder, if the act by which the death is '

caused is done with the intention of causing death, or-

Secondly.-If it is done with the intention of causing such
bodily injury as the offender knows to be likely to cause the
death of the person to whom the harm is caused, or-

Thirdly.- If it is done with the intention of causing bodily
injury to any person and the bodily injury intended to be inflicted
is sufficient in the ordinary course of nature to cause death,
or- :

Fourthly.- If the person committing the act knows that
is so imminently dangerous that it must, in all probability, cause
death or such bodily injury as is likely to cause death and
commits such act without any excuse for incurring the risk of

w

'
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causing death or such injury as aforesaid.”

A bare reading of Section 299 and 300 IPC shows that the charges
under section.302 of IPC can only be framed against the accused, if the case

- is covered by the aforesaid provisions and the death has been caused by the

accused of the deceased by inflicting injury which is likely to cause death or
with the knowledge by such act the accused is likely to cause death, however
in the present case, there is no evidence which may go to show that either the
petitioners caused any injury upon the deceased or caused the same with an

- intention to cause her death or even with a knowledge that any such injury on

the person of the deceased would certainly resulted in her death.

10.  Inthe present case no such situation arises in fact the death is unnatural
death and the petitioners cannot be said to be respons1ble for causing any

injury leading to the death of the deceased. It seems it is a case of commiitting

suicide.,

11.  Inview of the aforesaid in the order dated 20.9.13 to the extent that
the charges framed by the trial court against the petitioners under Section 302
or under section 302/34 of IPC are set aside while maintaining amendment of
charge under section 304-B and section 304-B/34 of [PC. The trial court will
frame the charges as per the aforesaid directions and will proceed with the
same.

A copy of this order be-sent to the court concerned for information
and compliance,

Order accordingly.

LL.R. [2014] M.P., 3059
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice U.C. Maheshwari & Mrs. Justice Vimla Jain
M.Cr.C. No. 144/2013 (Jabalpur) decided on 17 July, 2013

GUMAN SINGH ...Applicant
Vs. .
STATE OF M.P. ... Non-applicant

Criminal Procedure Code, 1973 (2 of 1974), Sections 207 & 482 -
Supply of image copy of electronic documents pending trial - When the
prosecution itself has not relied on such articles or implements then mere
on the request or the whims of the applicant contrary to the provisions of
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Section 173(5) and Section 207 of the Code, the prosecution agency could
not have been directed to supply the mirror copy, image copy or any such
type of documents, which is not the part of the charge sheet and its record

-No interference could be drawn in the matter by invoking the inherent |

power of this court enumerated u/s 482 of Cr.P.C. - Petition dismissed.
(Paras2,6 & 8)

TU€ UiFar 9iaar, 1973 (1974 T 2) g 207 T 462 — faaRor
dfag wd gdeeie e &) 39w ufy | uem fFar s - e
aftrmte 3} @ Sa avgel a1 weet W R i fea @) a9 Wi
BT GRT 173(5) T 9GRT 207 & SUsel & faudd A@TE & A7 T T
e )], yfafya ufy, 999 ofy a7 ¢ feell voR &7 <oRw o Ry
94 U9 Sua afidw &1 fewm 9E 8, @) yaw fed 9 9 6 afmtes
Sl $ PRRE T fear S 9@ar o1 — €99, 9 °RT 482 @ aWsW
T ITAT BT A fEg vfed a7 saag dd) ad 7 wvady 99 fear
AT |HaT — AT Wik |

Case referred :
148 (2008) DLT 289,

Kunal Dubey, for the applicant.
Vikram Singh, for the non-applicant/C.B.I..

ORDER

]

The Order of the Court was  delivered by :
U.C. MAHESAWAR]I, J. :- The applicant/ accused has preferred this petition
under Section 482 of Criminal Procedure Code (For short “the Code™), being
aggrieved by the order dated 27.11.2012 passed by Special Judge, CBI
Jabalpur in Special Case No.13/2009, whereby his application filed under
Section 207 of the Code for appropriate direction to the respondent/
prosecution to provide him mirror copy of the electronic documents has been
dismissed.

2. The applicant's counsel after taking us through the averments of the
petition as well as the papers placed on record and the copy of the aforesaid
application dated 31.10.2012 (Ann. A.2), argued that according to the charge
sheet submitted by the prosecution the impugned case is based on number of
computer/electronic documents, in such premises the prosecution was duty

A

a4t
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bound to supply the image copy of such electronic documents, but the same
was not given to him. In this regard some prayer was also made to the Court,
inspite that same has not been made available to the petitioner in last four
years. In the lack of mirror copy of such electronic documents, being related
with the computer or laptop and key board, he could not defend his case
properly and in such premises his right to defend the case may be prejudiced
and prayed for allowing the aforesaid application by setting aside the impugned
order by admitting and allowing this petition. He also placed his reliance on a
decision of the Single Bench of Delhi High Court in the matter of Dharmbir
Vs. Central Bureau of Investigation delivered on 11th March, 2013. Copy
of such judgment referred by the applicant's counsel is taken on record.
According to this copy such decision is reported in 148 (2008) DLT 289.

3. Having heard the counsel at length keeping in view his arguments we
have carefully gone through the petition along with annexed papers, so also
the impugned order. '

4, . Tt is apparent from the papers placed on record that whatsoever
documents on which the prosecution has relied on to prosecute the applicant,
the copies of the same have been made available to the applicant along with
the police report filed under Section 173 of the Code at the initial stage on
filing the charge sheet. It is apparent that prosecution has not relied on any
keyboard, computer, laptop or any hard-disc. Although according to charge
sheet some computer generatéd copy of the documents have been placed
along with the charge sheet and copies of the same have been supplied to the

.applicant. So, in such premises it is apparent that prosecution has not relied

on any of such documents or instruments like hard disc etc. So, in such
premises, this Court has to consider the question whether the applicant is
entitled to get the electronic copies, mirror copies or the image copies of the
documents on which the prosecution has not placed his reliance.

5. Bf'fgre giving answer of aforesaid question we would like to reproduce
the cor. .. «aing part of Section 173 and 207 of the Code here in as ready
reference. The same is read as under:

173. Report of police officer on' completion of investigation.

(08 '



3062 Guman Singh Vs. State of M.P. (DB) L.L.R.[2014]M.P.

-------
-------

EEEEBEEEEE

(5) When such report is in respect of a case to which section 170
applies, the police officer shall forward to the Magistrate alongwiththe report-

(a) all documents or relevant extracts thereof on which the prosecution
proposes to rely other than those already sent to the Magistrate during
investigation;

(b) the statements- recorded under section 161 of all the persons
whom the prosecution proposes to examine as its witnesses.

207. Supply to the accused the copy of police report and other
" documents,

In any case where the proceeding has been instituted on a police -
report, the Magistrate shall without delay furnish to the accused, free of cost,
a copy of each of the following:-

tl‘

(i) the police report;

(ii) the first information report recorded under section 154;,
(iii) the statements recorded under sub- section (3) of section .
161 of all persons whom the prosecution proposes to examine
as its witnesses, excluding therefrom any part in regard to which

arequest for such exclusion has been made by the police officer
under sub- section (6) of section 173;

(iv) the confessions and statements, if any, recorded under section

.
)l-?
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~ (v) any other document or relevant extract thereof forwarded
to the Magistrate with the police report under sub- section (5)
of section 173: Provided that the Magistrate may, after perusing
any such part of a statement as is referred to in clause (iii) and
considering the reasons given by the police officer for the
request, direct that a copy of that part of the statement or of
such portion thereof as the Magistrate thinks proper, shall be -
furnished to the accused: Provided further that if the Magistrate -
is satisfied that any document referred to in clause (v) is
voluminous, he shall, instead of furnishing the accused with a
copy thereof, direct that he will only be allowed to inspect it
either personally or through pleader in Court.

6. In view of aforesaid existing provision of the Code on examining the case
at hand it is apparent that copies of the police report filed under Section 173 of
the Code, copy of the FIR recorded under Séction 154 of the Code, copy of
interrogatory statements of the witnesses recorded under Section 161 of the Code,
so also the copies of the other relevant documents, on which the ptosecution has
placed its reliance and submitted before the Court have been supplied to the
applicant at the time of filing the charge sheet. It is also apparent from the impugned
order, annexed papers available on record and the averments of the petition that
the prosecution has neither placed his reliance on any computer, keyboard, laptop

- orany hard disc nor stated the same in the list of documents or articles in the

aforesaid police report of Section 173 of the Code. So, in such premises in
compliance of the provision of Section 207 of the Code the prosecution was
bound to supplyonly the copies of the doctiments as per requirement in the aforesaid
sub-section 5 of Section 173 of the Code and the same have been supplied to the
applicant by the prosecution. We have not found any papers on record to show -
that any such laptop, computer, keyboard or other such ingtruments either have
been seized or sent to the Forensic Science Laboratory to get examine and obtdin
the report So,insucha s1tuat10n ‘when the prosecution itself has not relied on:
such artlcles orimplements then mere onthe request or the whitns of the applicant
contrary to the provisions of Section 173 (5) and 207 of the Code the prosecution
agency could not have been directed to supply the mirror copy, image copy or
any such type of do cuments, which is not the part of the charge sheet and it's
record. S0, in such premises we ate of the considered view that the trial Court
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has not committed any error in passing the impugned order and it does not require
any interference under the inherent jurisdiction of this Court enumerated under
Section 482 of the Code.

7. So far the case law in the matter of “Dharmbir” (Supra), declded by
the Single Bench of Delhi High Court is concerned, it is suffice to say that in
such case some hard disc along with CDs were seized and sent to the Andhra
Pradesh Forensic Science Laboratory fot its examination to obtain its report,
as the prosecution has either placed or wanted to place his reliance on such
documents for prosecution of the concerning applicant/ accused, which is not
the situation in the case at hand, as stated above then in such distinguishable
circumstances aforesaid cited case is not helping to the applicant. Even
otherwise such decision of the Single Bench of Delhi High Court in the aforesaid
available circumstances is not binding to the Division Bench of this Court.

8. In view of the aforesaid, we have not found any error, illegality, -

irregularity or anything against the propriety of law in the impugned order,

which requires any interference under the inherent jurisdiction of this Court -
enumerated-under Section 482 of the Code. Consequently, this petition being -

devoid of any merits deserves to be and is hereby dismissed at the stage of
motion hearing.

LL.R. [2014] M.P., 3064
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice M.C. Garg
M.Cr.C. No. 5388/2013 (Gwalior) decided on 31 October, 2014

BANWARI SINGH GURJAR ‘ : ...Applicant
Vs. : )
STATE OF M.P. & anr. : ...Non-applicants -

Criminal Procedure Cade; 1973 (2 of 1974), Section 482 - Inherent

Power- Quashing of FIR and Criminal Proceedings - Petitioner was not named

. inthe FIR - Implicated as an accused on the basis of statements of other u/s

27 Evidence Act - Petition allowed to the extent that proceedings initiated
against the applicant are quashed. : (Paras 6, 10) .
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Petition dismissed,
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Rajmani Bansal, for the applicant.
Prabal Solanki, for the non-applicant/State.

JUDGMENT

M.C. Garg, J. :- By this petition filed under Section 482 of Cr.P.C,
the petitioner has prayed for quashing of the First Information report as Crime
No.268 of 2013 against the petitioner under Section 34(1) (2) and 47 (A) of
the Excise Act and also for quashing of the charge-sheet as well as criminal
proceedings initiated on the aforesaid crime number. Copy of the FIR has_
been filed along with the petition which is annexure P/1.

2. It is a case of the petitioner that on the basis of some information
during patrolling, the police has recovered country made liquor from the
possession of the other co-accused namely Shailendra Singh and Ravindra
Singh. Since the aforesaid liquor was recovered from the possession of other
co-accused the case was registered against other co-accused except the
petitioner at Crime No.268 of 2013 under section 34 (1) (2) of the Excise
Act. On the basis of the statement made by one of the co-accused under
section 27 of the Evidence Act, the present petitioner was also made one of
the accused of the case.

3. It is submitted that except the confessional statement of co-accused,
there is no evidence available on record against the petitioner so as to implicate
him in this case. It is also submitted that the petitioner has nothing to do with
the seized liquor or with the vehicle from which, the liquor was seized.

4. I have heard learned counsel for petitioner and also gone through the

" FIR as well as the documents filed in this regard by the prosecution.

5. The First Information Report of this case reads as under :

A "o Fufen g § 9u gl B ug W) uger § A9 faie
26.5.2012 B AT W T q@fIx =T Fell & game & sk |
U ST @ TR (@ Jufsa T uiRay T v oy wRee o
& o <& 2 | 39 g W # Sar. dio a6f o and ge s afda
¥ RiE, ToHl. 202 SRS, SRETD 648 Toin R ARETS AufSq
Rig & wa T S R, T 9T A 07 /8620 B FERR
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6. From the FIR, it is clear that the present petitioner was not named in'.
the FIR. T have also seen the challan. As per the challan, present petitioner -

has been implicated as an accused only on the basis of the statement made by

Shailendra Singh who has stated in his statement under Section 27 of the .

Evidence Act that the liquor seized from the pétitioner belonged to the petitioner.

7.-  Exceptthe aforesaid statement, there is no other evidence which may .
establish that the petitioner had nothing to do with the alleged crime. It is also -

not the case of the prosecution that the vehicle in which, the llquor was
transported was that of the petitioner.

8. Igave opportunityto both the parties to file written submission.

9. The petitioner has filed written submission and has reiterated the facts-

as detailed above. However, there is no contrary written submission on behalf
of the respondent.

- 10.  Inview of the aforesaid and considering the law of the land that the _

statement of the co-accused will not prove the guilt of the petitioner, I allow
this petition to the extent that while the proceedings initiated against the
petitioner in this case are quashed but the prayer made for quashing of the
FIR and the charge sheet against coaccused persons is declined.

Order accordingly.



