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4 . . INDEX"

(Note An asterisk (*) denotes Note number)-

Accommodation Control Act, M.P. (41 of 1961), Sections
13(1) & 12(1)(a), (3) - Arrears of rent - Suit was filed on the ground
that defendant is in arrears of rent for the period from April-May,
1980 - Notice (Exhibit P/16) was served on-defendant on 14.08. 1980
- Suit filed for eviction on 04.03.1985 and summons were served
on the defendant on 03.04.1985 - No material.on record to show.
that defendant within two months from the date of receipt of
summons deposited the arrears of rent - Defendant has also not
_ complied with provisions of Section 13(1) of the Act, he is not entitled
to.the benefit of Section 12(3) of the Act. [Saroj Lalwani (Smt.) Vs.
Shri Kishan Lal} . e 197

. wT faEer gffrE 7A. (1961 T 41), gray 13(1) 7 12
(1)(2).(3) — 71 BT 9147 — TW IER W A% §&qd 531 71 & gfgard
} sda—ug, 1980 F) @iy § wrer gow@r ¢ — yhErd & AGfew (g
Y/ 16), 14.08.1980 H1 i fFar AT — ATWA B oY A<, 04.03.1985
Bt UwRd AT Tar A oRErd W W, 03.04.1985 B AR faar
— gftrdE T B wE T, 7% <= # Py 5 gRad 3w ik
? gt e B A e BT 9oy oAt fear — gfvaE O gt 9 ewr
13(1) & QuaEt w1 H e € A, a‘a'srftrﬁﬂﬂaﬁsrmu(s)ﬁm
T FFperR T8 | (e arear () fa Y -Frerena) . ..197

Administration of Justice - Bald allegations of malafides against
respondents - For a Court to accept and act on those allegations, there
has to be clear and clinching evidence of unblemished character - Mere
ipse dixit of plaintiffs in this regard is insufficient. [Purshotam Vs. State
of M.P.] ...150

= goraT — acueffior @ favs, ev ® SR e — 9
aftrpeEt B ATIEA 3 WeR &¥, $garEl o & fad 37 9w5fa a7
wee g fafy=a ey g J@nifey — mqaﬂﬁmmmﬁmm
FT i 21 (qRuiwd fa 7. wsa) , ..150

Administration of Justice - Sobriety is always.the hallmark
of _]lldlClal temperament - Harsh language used by the trial courtin
some places in the judgment deprecated [Purshotam Vs. State of
M P.] - ‘ ..150
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- T gIaT — ﬂmﬁawmwaﬁﬁﬁwé ﬁﬁﬂ‘\“’T
ngﬁﬁuﬁawmwamﬁmmmww%l
gwimﬁqu) . : S .-150

Cem‘ral Excise Act (1 of 1944), Section 35 (F) See -
Constitution - Article 227 [Chouhan Construction (M/s.) Vs. Umon 0f
India] ] . a e (DB)...

PN AT oF arféﬁw (1944 ®T 1) 9T 35 (§F) — 3@ —
FiRErT — 3;3;9‘3- 227 (91677 HLTT (1) ﬁ‘f zgﬁwv IqiE sn%w)
(DB)...

Central Motor Vehicles Rules 1989, Rule 9(3) - See - Motor .

| Vehicles Act, 1988, Section 173 [Orlental Insurance Company Ltd. Vs.

Ravi Shankar] , - ...147

PRty Alev II7 ﬁﬂm ;};sé, frar 9(3) — 2@ _ wex arT
oy, 1988, aT 173 (@TRT=a @R ¢, fa. fa. <fewey)... 147

Civil Procedure Code (5 of -1908), Sections 11 & 100 - Res
judicata- - Applt;cability - If validity of an order passed during
proceeding in the suit is agltated by a party in a higher forum, then the
order passed by the higher forum operates as res judlcata when the
matter again comes before the High Court by way of Second Appeal.
[Collector, Jabalpur Vs. Smt. Chandrawati Saraf] ) ...189

Rifyer gfFar Gizar (1908 &7 5), SRV 11 T 100 — Yd ~0F — &7,
frar @ — A% U6 UEOR B 91 9 Srard © Qv v fed
arder B Rfty A St Seawk <mreE ¥ gt & o 2, 9 S
STTEd BRI GRa arew qd = @ v A wafdq s sE fadia arfia
$w#wgﬂﬁw$m&7wé‘l(ﬁmmﬂ?ﬁ
Sﬂ'ﬂ?ﬁﬁﬁ?ﬁwtﬁ) o0 - w189

szl Procedure Code. (5 of 1908), Sectton 96 - Suit for
compensatmn/damages - Deceased came into contact of live electric
wire lying on the road - Held - Appellant/Electricity Board did not take
appropriate steps to remove such live electric wire from the place of
incident from the mid-night up to the time of incident i.e. 5.30 in the
morning - Even if it is deemed that all precautionary measures were



6 INDEX

taken by the Board and inspite that due to some technical fault, on
account of vis-major or act of God or the natural calamity, the alleged
incident had happened, but on account of principle of "Strict Liability",
appellant is liable to pay the compensatlon [Junior Engineer MPSEB
Vs. Kishanlal] ) ..135

Rifya mfFar wiRar (108 @7 5) ST 96 — vfaev,/ afogfd 8g
77 — TP, IS W T8 SNfad fagw arR @ e A arr — affeiRa
- gdtaneff / faga 9id 3 Sau fifag aR & o @ @@ | = w9
¥ ABY "N B q9I Afa YT 5.30 I ww g @ Ay W waw
T Jod — Ify 7w AT A wie 5 9 g v veRErh sura fad
R o IR [P AT N N gfer @ @R, dama @ A wew
FoEr Fufie areT & R afrefia gear gftd g9 of, Wy “weik
gii” & fygia & arw, aflereff gfyex aqr o @ Rl el 2
R iR wdieed . . frermara) -.135

Civil Procedure Code (3 of 1908), Section 100 - Finding of
fact - Court cannot interfere with findings of fact until or unless same

is perverse or contrary to material on record - In exercise of poweru/

s 100, High Court cannot re-appreciate evidence. [Collector, Jabalpur
Vs. Smt. Chandrawati Saraf] ' ...189

_ fifaer giwar wfaar (1908 #7 5), GNT 100 — T2 &7 [569 — =0

¥ frod ¥ <y 79 9% T 9w wedl w9 9@ 5 98 af
o af@e o arr @ faeg € @ — arT 100 3 Fada wiva B g
aﬂﬁgqmwm&wmgﬁ AP 8] S g&Har | (a»—e?m
wEaqy fa. Sﬁﬂ?ﬁav_ﬂ'ﬁﬁm) . ..189

Civil Procedure Code (5 of 1908), Section 100, Order 12 Rule 2
- Second Appeal - Admission of documents is admission of contents of
documents - Sale deeds (Exhibits P/1 & P/2) are registered documents
- Defendant No. 1 has admitted her thumb impression on the sale deeds
- The sale deeds also contain recital with regard to payment of
consideration - Thus, the execution of the sale deeds is established

beyond any iota of doubt. [Ramdevi Bai (Smt.) (Dead Through LRs.) .

Vs. Kanak Singh (Dead Through LRs.)] - .. 184

Rrfaer afdar afear (1908 &7 5), a7 100, SR 12 497 2 —
fadi afler — avardal’ #1 wligly @, svadal Ft frvvavg # gl

-_)

>
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g — fama fade (@ae ft /1 7 ft/2) voflga swRw # — GREE 5. 1
3 fary fadm w awdt aEr ol Wer 91 @ - Rwe eatr JF
gfiwd @ qUaE GaE Suwer ) waifae € — I fawa Reat @
frsares, o7 WA WeE @ N W el swr T EeRd e ()
(as gra fafre ufafeiY) fa. v9¢ Rig (oo g fafve afafaf)

..184

Civil Procedure Code (5 of 1908), Order 7Rule 11 - Grounds
on wluch the suit may be dismissed - Held - Could not have been
decided by the trial court at the preliminary stage before the settlement
of issues and recording of the evidence. [Shanti Devi (Smt.) Vs.
Balchand] : (DB)...175

Rifyer af¥ar afRar (1908 &7 5), ARe 7 FrIT 11 — AR, BT
gv g1 @i fFar ur wear £ — aftifeiRe — farst @1 foerr sl
e gfirfafaa f5d o @ v, yfe vme W, Ry e gR
Wﬂﬁ%mm%l (@ify ]9 (sf=<hh) f4. sra==)

(DB)...175

Civil Procedure Code (5 of 1908), Order 7 Rule 11 - Opportunity
to amend plaint - Held - Suit could not have been dismissed by the

‘trial court unless the opportunity was extended to the appellants to

amend their suit if necessary and to pay the court fees on proper
valuation. [Shanti Devi (Smt.) Vs. Balchand] (DB)...175

Rifaer afdar Giear (1908 &7 5), HRT 7 (437 11 — AT 9T 7
wulgT & fav gawv — afufEiRa — feawer =mrew g/ 9w \fls

Y T S gear o e e 5 sfteneffror &t e g F wamgs afy
- s B, e B fay Al Wi e o9 [Ty Yes AQl

m$mmﬂﬁﬁmm| @ty 2 (siorh) fa. TreE=)
(DB)...175

Civil Procedure Code (5 of 1908), Order 14 Rule 1 & 2 - Issues,
framed under Order 14 Rule 1 & 2 or any of them could not be decided
on merits unless the evidence of the parties is necessary and needed,
then such issue could neither be treated to be a preliminary issue nor
could be decided in such manner. [Shanti Devi (Smt ) Vs. Balchand]

: (DB)...175
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Riféa afrar fzar (1908 7 5), der 14 97 19 2 —
. faaras, ot R 14 T 1 9 2 1 9 9 fodl o @ ofoefa frfam
Cfed T o, w et ) fiffa 9 fear w1 woar ww 9@ o
THGRT T WEd AT T SULad T 8, 99 -99d fEEd ® T al
YRS frarers wwsn o wedr € aiv 7 @ 99w e @ fafvfa fear s
wFar 21 (wifx /d (ierd) AL sraa=) (DB)...175

Clvd Proceduré Cddé (5 of 1908), Order 18 Rule 4 -

way of affidavit or. by way of examination-in-chief is limited to the
cases where simmons have been issued urider Order 16 Rule 1 of
the Code - Further held, the conjoint reading of Order 16 Rule 1-A
and Order 18 Rule 4(1) makes it mandatory for the court below to
record examination-in-chief in the form of affidavit and it need not
be recorded in the shape of examination-in-chief by dlrectmg the
witness to enter the witness box. [Sagar Smgh Yadav Vs. Sudama
Singh Yadav] ..100

Rfaer, wisar -afear . (1908 &7 5). 29 18 [999 4 — @&y

atferfeaa @t wrr — wqﬁa?mﬁqmg@q—&ma%ﬁrﬁqmw
mmﬁﬁmwmﬁémﬂwuwvﬁwmﬁ
Wﬁﬁm$aﬁw1sﬁuﬁ1$aaﬂaﬂmwmﬁﬁ It
arﬁrﬁafﬁaﬁrmrrmﬁ; méw1sﬁ1m1—t{amQW1aﬁ'¢q4(1)aﬁ
wmuw#ﬁﬁﬁwﬁmwmﬁmé%mu
H$wﬁg@qﬁmaﬂﬁﬁrﬁﬁaﬁ3ﬁvsﬁmeﬁaﬁmﬁuﬁﬂ
aﬂ#aﬂ%ﬂiﬁr&ﬁmmﬁgqgmuﬁwmﬁrﬁﬂﬁaﬁﬁ?&mﬁﬁwﬁ
ETHTWT-@"H (@R Riw @<a fa. {r,mmﬁwm) ..100

Clwl Procedure Cade (5 of 1908), Order 32 - Appointment
of Next Friend - Held - Enquiry is required to ascertain the
unsoundness of mind before deciding application - Further held that,
" Presiding Officer of trial ¢ourt is not equipped with the knowledge
or experience in the medical field therefore it was not proper for
the trial court to step into the shoes of medical expert to assess
the unsoundness of mind of the defendant. [Narendra Kumar
Harlyam Vs. Sanjay Goyal] : © G713

fafaer mferar GiEar (1908 &7 5), R 32 — T et 7

s ]

5
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fRgfeT — mﬁrﬁmfﬁa ﬂﬁﬂﬁﬁﬁﬁﬂﬁﬂ#\ﬁf{ﬁﬁﬁﬁﬁﬁfﬁ
Prites % @ Ry wfg amwas @ - ot affEiRe B, Rero
=arerd & derilq aftrerd, fafecfia @3 4 s g9 agwa @ yafw
T gufay g faamer = @ fod shwa & % a8 yfard 9% g
ey o1 fefta &7 3 fav fafsaiy Rty 2 o @1 (R 59851
eRET. R, W i) 73

Civil Praqedure Code.(5 of 1908), Order 39, Rule 1 & 2 - See -
Limitation Act, 1963, Section 3 & Article 65 [Collector, Jabalpur Vs.
Smt. Chandrawati Saraf] ...189

- Ryfaer gfagr aifear (1908 &7 5), R 39, 47 1 72 - 3@ —
ufRehT Sferfras, 1963, GINT 3 T FTPT 65 (iroha mag?ﬁ ey
T=Tadl |F) - ..189

Civil Procedure Code (5 of 1908), Order 39, Rule 2 & Order 7,
Rule 3 - Appellants/Plaintiffs filed suit for declaration and permanent
injunction - Trial Court found that the sale-deed was valid but found
that plaintiffs were unable to prove their possession over the suit
property and also could not prove its location-as claimed by them -
Material on record, in all probability, tends to support defendant's
contention that the suit property is a Government land and plaintiffs
were trying to grab it under the cover of the alleged sale-deed -

. Judgment and decree passed by the lower court affirmed. [Purshotam

Vs. State of M.P.] - : ...150

Rifaer mfar wigar (1908 &7 5), 129w 39, Fraw 2 7 sm@der 7 P
3 — srframeffor /ardiror } wtyon ve v wdw B arg wege fear
— faR <marew 2w fe fawe fodw g o weg R ardhmon,
qre wHfed 9¥ arqAr ween wifyd #RA ¥ Rea @ it owwr werne Y
A 7€ &R ¥, S91 fF 99 g7 94T fRun AT o — 9 S meaara
¥ afrde # wer yRiardl € 99 #1 wwel s & f5 a9 wARa,
WY qfY 2 aiv ardhrer o8 afveRm fiwy faw @ s ¥ sRam
BT YA X @ ¥ — e |amraw grr aia fear e Profy o9 e
@1 qfte @1 =Y (gRrales fa. 2y, o) ...150

Conduct of Election Rules, 1961 - Rule 54-A - Counting of
Postal Votes - 305 votes were declared invalid on the ground of non-



10 INDEX

attestation or improper attestation of votes and due to non-availability
of declaration - Counting agents were also apprised of the reasons and
no objections were raised by them - Rejection of votes was in accordance
- with Rule 54-A(4) of Rules 1961. [Shriniwas Tiwari Vs. Rajkumar
Urmalia] . ...113

PrafaT &1 wareT Frm, 1961 — P 547 — 1% gayal #t
FOr7 — 305 AW, AUATE T 9 a1 Ffaa 39 @ gyl §|d @
TR R 2T | &) AU & TR e uifta f5d 1@ — o
toiel B #f e @ 9 ST TG HR ST §RT B AEd qE
IoTdl AT — Al F aRAEfa Fram 1961 @ e s54-t(a) B ATEAR WY
w5 | (shfEme e fa somar sefn) ...113

Conduct of Election Rules, 1961 - Section 56-A - Counting
and Recounting of Votes - Election Petitioner was defeated by a
margin of 309 votes - Even if the 305 votes who according to
petitioners were not included in counting were cast in favor of
petitioner, the result of election would remain unaffected - Further
none of the respondents has come forward to file recrimination - It
is not permissible to Court to permit a party to seek a roving inquiry
- Party must plead material facts and adduce evidence to
substantiate the same - Petitioner must not only give the figures of
the votes which according to him were improperly accepted or
rejected, but the basis of allegation must be disclosed - Serial
number of ballot papers must be set out, names of counting agent,
number of counting tables, names of counting supervisor, round
number, details of objection, if any, made to the counting staff,
-details of notes, if any, kept by counting agent and basis of
information must be disclosed - No averment that counting agent
ever challenged the correctness of contents of Part II of form 17-
C before returning officer - Allegations appear to be false and
baseless. [Shriniwas Tiwari Vs. Rajkumar Urmalia] w113

fFafsT &1 gFra7 9% 1961 — a7 56—v — Tt #1 7097 vF
gForer — fratas wrdl, 309 7Y & FaX | WA §AT — 305 WA R+,
el & IR oA ¥ i T frar oo, afy ard @ e @
AN fPrafew &1 IRomm sgmfaa B — e AfaRew, &1 uoaeff,

L]
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TERIY URd o @ ford At e A — el weer @ fEemde @re
e B FFAfY T ey @ o agF Y — v e Rg v @
fad waer & ORa a2l o7 affyars wear aifee v wiE uvgd
HECAT AMGY — A1 & S A4l @1 &A1 TS Q41 F1RY A IS IR
Fifaa vu 4 wfor Juar sefiaor 5t 1@ o, afer afeem & amer
F Wt gwe R ARy — wEgEt @ aTware wsfa e afiy,
AAMUHET TR e B A9, JamvrEr efad &Y a, s gddae A,
9% HATG, HAUVEl ©IT $ fpd R andwt &1 frawer It i 8.
wErerT Toe g 7@ et a1 faaven, afy 91 8 st wam a1 smemw
yde BT AR — BT vHeaT T8 % warory vore 3 Pafa safrend
& whE & B 17— & AFT—= B adwg B ywrirear w gEld &
~ af¥ree, fiear vd e udia gid €1 Ehfare e fa. oA
Iaferan) o L.GJ113

Constitution - Articles 12, 226 & 227 - State - Petitioner has
raised a dispute before the Election Tribunal and calls in question
the elections held to the M.P. Branch of the Indian Medical
Association on the ground of irregularities and illegalities - Now
petitioner sought a direction to the Election Tribunal to decide the
election dispute raised by him in accordance with the by-laws of
the association - Held - Indian Medical Association is not a state
or other authority within the meaning of Article 12 of the
Constitution - Therefore, it is not amenable to the writ jurisdiction
of this Court - Election Tribunal constituted under the Article and
Memorandum of the Association is neither a statutory Tribunal nor
a quasi judicial authority discharging any functions which can be
controlled by this Court - It is nothing but a creation of certain
individuals for the purpose of deciding their interse dispute. [A.K.
Dubey (Dr.) Vs. Indian Medical Association] .75

GiyegrT — agepw 12 226 T 227 — Wy — AR A e
Fftrevr & wad faare Sorar o gfeaw Afsea tmfadws= &) 7w,
e & fag smaifaa Y T gamat w arfsafioar ve sdear & amEn
R U SO/l — a9, Al % 9ud gRT word 1A faarg @1 fuer,
WS & Stfak@ml @ ouR &1 3 fag, Pafaa sfmexo 5t
e =T 2 — affaiRe - sfeas ARvea wifydwm, wfyea= @
FATBT 12 ® AATa TW JAAT A RN TE € — s gw
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Ty @1 Re gteiar & aegE @ — a8t o W §ee @
gwfa wfsa Fafa afeer o o o afexr @ oy T @ ag
=ifys g € e ol ot 39 |ImaTe gy Pratya fear s w9
~ ¥% P T8 9fern g wuafrwal g1 awt sl faee #r fgert
mﬁﬁqﬁm%@ﬁ]ﬂmﬁﬁmﬁmwﬂlma} gd (s7.) fa. gfemm
- Afswa wEifieIm) 75

Constitution - Article 19 - Cancellation of registration as
contractor - Respondents has not only cancelled the registration
of petitioner as contractor but also black listed it for all times to
come - Held - Petitioner has a fundamental right to do business -
It is a common knowledge that contractors do engage sub-
contractors for carrying out the work by reposing trust - And if the
sub-contractor taking advantage of the trust reposed, plays fraud
with the contractor as in the present case, the latter cannot be
prohibited to do business forever - That action taken by the
respondents-against the petitioner is wholly disproportionate for
the lapse on its part. [S.K. Jain (M/s.) Vs. State of M.P.]

(DB)...69

V19817 — Je0T 19 — BTV P BT ¥ yoflgT T Freediovr —

qaaﬁwﬁammiﬁméiﬁma%wﬁ‘ﬁﬁﬁuﬁﬁ?wﬁﬁmaﬁﬁ.

s ¥ war @ o} 9w weh g A srer — afaPeiRa — el @
BRITR B BT [T ARGR & — T8 WERT 919 $) 99 & 5 DR
B4 B RN B R Su-3PERT W WA e 9 Prged oxd &
— #IX A 9u-3PIR fH? T} RIY &7 919 I/ Y IBEAR W BYE
#d ¢, 99l fF adfae gover F, 99 3PER 91 wer @ ) eRiaR w
¥ gfafg s fear o woar — wgeffrw g1 Al @ faeg 4 1
SrArE), TEST AR W B U Tad! @ fag yola: aguads @ I(oas. s
(#.) fa. 7.9, 57) (DB)...69

Constitution - Article 226 - Allotment of LPG
Distributorship - Rejection - Opportunity of hearing - Held -
Misstatement/misrepresentation by the candidate with regard to
his marital status in the application form - No right is created -
Hence, no question of opportunity of hearing arises to reject the
candidature - Further held the candidature and the eligibility of
the petitioner is to be tested on the anvil of the eligibility conditions

-

iy

-t

-)
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laid down in the brochure. [J itendra Sharma Vs. Bharat Petroleum
Corporation Ltd.] : ...108

GlaemT — qqw8T 226 — Vadld! fAavw &T araeT — @Rl —
798 &7 Jagv — AtEiid — ke = F ) darfes Rafa @
daa 4 gwaefl gRr fiewr oo/ qafeye — 9 aftmr yfee
ghar — o, FRRfar # sdler ot @ fay gaad &1 e’ ueH
B BT YE 99 81 sial — At siffeiRa fear T f faaxfrer
¥ Il adar Tl @) Fuid w A 9 saffar v atvrar e afeor
gir ) (Rrd= oo fa. o agifom sruRee fa) ...108

Constitution - Article 226 - Disciplinary Action - Locus Standi
- Show Cause Notice issued to the officers of the petitioner‘as to why
disciplinary action may not be taken against them - Municipal Council
has no locus standi to challenge the said show cause notice. [Municipal
Council Vs. State of MLP.] . ved3

GIETT — AP T 226 — JPEIfIE HIAEt — g wd FT
gy — ard & afreRal & sroT Fwmet Aifew o fear T e

“F 9 e faeg spmaie A 9 WY — 99 SRer garEt s

® gAtdl 3 @ fay TRufas ey =, gﬁmﬁmm%"rﬁl
(ngfr‘rﬁma asfhe fa. 7.9, o) .43

Constitution - Article 226 - Environment - Construction
near Narmada River - Master Plan of Jabalpur shall be given effect
strictly - Detailed survey is to be made in respect of structures

“which are permissible under the master plan - Any construction

raised after 01.10.2008 shall be dealt with strictly in accordance
with master plan and any illegal constructions should be dealt with

strictly in accordance with law after gwm; due opportunity of
hearing to the parties before removing the structure - All measures
for prevention of water pollution in river Narmada by merging
sewage or drainage water shall continue by respondents. [Satish’
Kumar Verma Vs. State of M.P.] (DB)...86

- ?ﬁ%m‘:r—agia‘azzafwfaw—a#araﬁa?wﬁwﬁr—
SHAYR B AR W B HSI¥ W YA TR M AR — FRal @
Wag A fawa wdavr fea s afyg, & anex Wi @ efoeT agRy
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2 — 01.10.2008 3 TvATT @S fFY T fEA N Pl w BT @ AR
W ® FTER FRiaE 3 9 vy aiv fed arde Pefor wr, P
g 4 Ugd USRI P gTEE & WR(E IJau Rl W @ uwmw
AR Foiv arfardl 1 el wifdy — a1 9 § "a a1 Tar g
Fremex f51 o @ o gquor & farw @y ) surg gemeffrr g
o @ | (wefrer AR 9Af fa wg. xrew) (DB)...86

Constitution - Article 226 - Municipalities Act, M.P. (37 of 1961),
Section 312 - Maintainability of Writ Petition - Writ Petition filed
through President of Municipal Council is not maintainable - This defect
is also not curable. [Municipal Council Vs. State of M.P.] ...43

GIAEIT — AT 226 — TIRGIABT JAI4, %5, (1961 BT 37),
grT 312 — Re giffer w1 vyofar — TRufasr aRve & acgeg @
aegq | uegd B T Re wfaer dyvfy € - 9w gt A guaw @i
&Y 21 (gfrfara R 3. 7.y, =) ...43

Constitution - Article 226 - Similar writ petitions involving
similar questions pending - Single Judge proceeded to dispose of the
petition in disregard of pendency of other companion matters - It cannot
be countenanced - Matter remanded back for analogous hearing with
companion writ petitions. [Gulab Makode Vs. State of M.P.]

. (DB)...11

TieErT — AT 226 — WM Re aiftent «feg forad aam
% HaU¥ 8 — W B AW AWl B AT @) omeddr ¥ Uahd
ey gRT Arfaer &1 e $9 # srfard 91 1Y — s
el e feur o wadr — wrer @ Re wfieay @ wrer wwe g
8¢ ArreT sfrdfa | (paw w6 fa 7y, wew) ' (DB)...11

Constitution - Article 226 - Writ for Exemplary Cost &
Compensation - The basic question is whether for every infraction
of public duty by public officer, the respondents are bound to give
compensation ? - Held - It would not be correct to assume that
every minor infraction of public duty by public officer would
commend the court to grant the compensation - Further before
exemplary damages can be awarded, it must be shown that some
fundamental right under Article 21 has been infringed by arbitrary
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or capricious action on the part of public authorities/functionaries
- The present petitioner has not established the aforesaid aspect
and has filed this petition after three years - Not entitled to

compensation & cost. [Samiksha Gupta Vs. Board of Secondary
Education, ML.P.] : ...105

TR — FgBT 226 — FHHT FF T Flase §g Re — &
gz 2 f5 @ @ie after g die odw ¢ ylT wafuss 2y, ey
2% @ R gwgeffr amy @ ? — afrfEiRa — 8 aron s e
2 5 e SfIe™ g7 A FA &1 Id® N7 ARGH, <RTEd B
gfyex v s @ fad aRT W - gue sifuRed, s afagfii
e we @ qd g8 sufar s e fF @tw giReRat / aaeiar
# @y | A @1 P e R TR 21 % Suda qad
aftreR W7 Sowu fHar AT # — adAE G ¥ YURaa gee], Wi I
8f frar aix = 9 wvmma Ig wifyer uE @) ® — gfaeR 9 @ o7
gHar T8 | (@fer wr fa. 9l afe dPvsd ygewE, L) ...105

Constitution - Article 227 & Central Excise Act (1 of 1944),
Section 35 (F) - Exemption from depositing amount for filing
appeal - Appellate Authority partly allowed the application - Power
of Superintendence - The question involved is "whether a petition
can be entertained under Article 227 against the Interlocutory
Order?" - Held - That an interlocutory order passed by appellate
authority under its vested discretionary jurisdiction could not be
interfered under superintending or revisional jurisdiction of the
High Court - Further held, petition devoid of any merits deserves
to be dismissed at the stage of motion hearing. [Chouhan
Construction (M/s.) Vs. Union of India] (DB)...*1

TIRErT — AT 227 T PEIY GUG—YoT st (1944 FT
1), GRT 35 (¥%) — artfier yega sy & [y v oAl &Y § ge — Jdic
gifrmrdt F andeT @ arRrE vu ® Fow fear — e B afid —
FATT T U & 6w Aaddl Ay & vy, I 227 & AwlA
iy TEvT @Y o7 gEd @ P — iR — ardiell vl enr s
Pifra dafrs afeRar @ Fafa wika fed @ fadl daddt aa ¥
Soa wTaTad @ wEflEor A1 gAdEeT afeiRar @ St sy Tél
fear W wear — et afiPeiRa fear @ f5 e fel goetsl )
Ffyrer, gAET @ gIaE @ 99T W) eia 53 s A g (|ee
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s (1) 4 gfee e sfea) (DB)...*1

- Constitution - Article 227 - See - Sick Industrial Cbmpanies
(Special Provisions) Act, 1985, Section 13(3) [M.P. Madhya Kshetra
Vidyut Vitaran Company Ltd. Vs. The AppellateAuthorit’y]_(DB)...36

wEarT — qqwy 227 — 3@ — v gleifrm A (fFey
9YFE) AT, 1985, aer 13(3) (VA wen AF faga foeor €. fa
T st @aTRe) ' (DB)...36

Constitution - Article 227 - See - Uchcha Nyayalaya (Khand
Nyaypeetir Ko Appeal) Adhiniyam, M.P. 2005, Under Clause 2(I)
[Subhash Gupta Vs. The Managing Director] . (DB)...26

wieerT — ggeeT 227 — 36 — vew ~ypgray (@ve ~radis wi
siler) sfafaam, 4.3, 2005 @s 2(1)F Favd (Qa Tww f3 T WRET
STIRITN) - (DB)...26

Constitution - Article 341 - Caste Certificate - Respondent

- applied for issuance of caste certificate - Contending that 'Mogia' caste
has been included as a Scheduled Tribe as per the presidential
notification issued under Constitution (Schedule Tribe) Order 1950 -
Held - 'Mogia' community is 2 Scheduled Tribe as per Presidential
Order - Once it has been established that the respondent is a member
of 'Mogia' community and is a resident of Madhya Pradesh, he has to
be treated as a Scheduled Tribe and not as a Scheduled Caste. [State
of ML.P. Vs. Dule Singh Solanki] ‘ (DB)...13

| WREIT — 7T 341 — Wl AT g7 — weweff A SRy g T
Nt ox B AT fRar — 9w 9 2@ gy B wiftar iy & gREmE
(Erfaa soha) smeer 1950 B Swa W @ gy B aRgE
F FIR FTqfaa Twonh ® v § whwfae fear T @ - affErRa
- WUy & ARY & FTAR ARRET WE Sl sy @ -
TR TE Trfyd w wrar @ geeefl M waE w1 wees @ et w
9. o7 Frareh 2, 99 aqqfm ool w1 W e @i @ik T fF
arpgfag wfa ®11-(Au. wa 1. g Rys wtdaa) (DB)...13

Cooperative Societies Act, M.P. 1960 (17 of 1961), Sections 64
& 51-B - See -Criminal Procedure Code, 1973, Section 482 [Arunlata
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Deria (Smt.) Vs. State of M.P.] w273

geaNt wiaree? T, 7.8, 1960 (1961 BT 17), §RTC 64 T 5157
— 28 — gve giHar gikdr, 1973, ST 482 (srevraar sRan () fa
1Y, T=9) w273

Criminal Procedure Code, 1973 (2 of 1974), Section 1 77:- See -
Penal Code, 1860, Section 498-A [Amitesh Tyagi Vs. State of M.P.]
...280

TUS gfFar wizdr, 1973 (1974 T 2), &7 177 — §@ — 3o
wiaar, 1860, oINT 498—y (afud= @t fa. aw. T=7) ...280

Criminal Procedure Code, 1973 (2 of 1974), Sections 227/228 -
Framing of Charges - It is for the trial court to consider the material
available on record with the object that if it is not rebutted, then whether
the accused can be convicted or not - If there is strong suspicion which
leads the Court to think that there is ground for presuming that accused
has committed an offence charge can be framed. [Gayatri (Smt.) Vs.
State of M.P.] - o ..227

Tve UIFAT wikar 1973 (1974 &7 2), GWI¢ 227,228 — INIT
frefg wewr — sfida W Suas W B AR | 59 953w
& wul AR ¥ a5 ol 98 wfea ) @ a9 w91 afgaw & <tefug
fFar 9T w@ar ® @er e — ofY usd We® € Wl =aed §1 59 9™
MR 7 wrar € 5 I SwuRen ow @ fod aeR 2 fe aftge |
e FIRA far €, sty faxfra fear o g@ar 2 1 (TR () fa
HY. Iv4) 227

Criminal Procedure Code, 1973 (2 of 1974), Section 311 -
Application for recalling of three prosecution witnesses for cross-
examination - Held - Denial of an opportunity to recall the witnesses
for cross-examination would amount to condemning the appellant
without giving him the opportunity fo challenge the correctness of the
version and the credibility of the witnesses - Denial of an opportunity

. to do so will result in a serious miscarriage of justice. [Prakash Vs.
State of M.P.] .. 246

TvE URYAT §IXar, 1973 (1974 #7 2). €7%T 311 — Ufradfigor g €1

-
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R Ay & g9 gam @ fad smi — afifeaifRe - sfocdaor
gq WiEral @ gF: gaN @7 Iewy adfier feur W, erfiareff &t
A’ & wUT ¥ GoaaT ¥ e Rrgasigar s gl o1 saux i
fer siwfig fad o @Y oife ¥ awT — 991 1 &1 agar 39 @
IR FW D IROMIETT T =raE’y @ (Germ A Ty, o)

: .. 246

Criminal Procedure Code, 1973 (2 of 1974), Section 319 -
Additional Accused - Victim alleged that he was assaulted by the
applicants however, in his statement u/s 164 of Cr.P.C. victim did
not state anything against applicants - Victim again submitted an
affidavit stating that due to illness he had named the applicants -
Victim also did not inform the Doctor about the names of the
assailants - Although victim in his Court evidence stated against
the applicants but all other eye witnesses have also not supported
the victim - Trial Court committed an error in admitting the
applicants as an accused - Revision allowed. [Naresh Kumar

_ Suryavanshi Vs, State of M.P.] ...251

TUS FIHAT Giear, 1973 (1974 BT 2), &% 319 — JfaRad affgaa
— WifsT #71 aftreers f5 smATEToT ERT S W e far T, feeg |
U, B ORT 164 B Fald A Fud ¥ Ay I a@dgenr @ feg 6
T8 e — fifsT A U wuy uw gxga REL 3w e B oW T
IEIRRAAT T PR I AAgHT B A i — AT 3 fufeeas @)
W et @ AWM B AR ¥ wEer) ad @ — waf Nied ¥ e
EaTadE e ¥ I[EseTT 3 faeg wom femr @ uwig o wsr
geageell wiRey | AN ffsy w1 awefa 7 fear — farw =@y 1
mwmﬁaﬁgﬁﬁwﬁﬁﬁmmﬁﬁzﬁwﬁaaﬁ gqﬂ’tmr
HoR | (W gAR gAa 3. 7y =) ..251

Criminal Procedure Code, 1973 (2 of 1974), Section 468 - See -
Penal Code, 1860, Section 498-4 [Amitesh Tyagi Vs. State of M.P.]
«..280

TUS Ffpar wiegar, 1973 (1974 T 2). €T 468 — 7@ — §OF
wieal, 1860, &7 498—¢ (Afdw wri fa. w9, w=y) ...280

Criminal Procedure Code, 1973 (2 of 1974), Section 482 -

.

]
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Iinherent Powers - Entire dispute seems to be civil in nature and
do not prima facie constitute any offence and trial court has not
assigned any reason that on what basis an order under section 156
(3) was being passed - Held - Such an order of trial court/Magistrate
and the FIR registered liable to be quashed. [Manoj Jain Vs. State
of M.P.] ...277

qve UlpaT Gial, 1973 (1974 @7 2), INT 482 — afifed wfeadr
— wyof frare. fafya ey &1 yfla shay & qoT 9o g fed s
! afya =8 BYar A frERer |y 3 518 s T {Rar @ B e
IR W ORT 156(3) @ Fafa argw yiRa fear war — st —
frarer TaTag /AR T BT 94d AR T GuflEg @ TS Y {EAT
Ratd aifefea fed o= gt (@S <9 fa 7.9, <o) 277

. Criminal Procedure Code, 1973 (2 of 1974), Section 482 -
Respondent wife filed 2 complaint u/s 406 of L.P.C. on account of
non-return of streedhan on 29th August 2008 - Petitioner moved
an application u/s 468 of Cr.P.C. alleging that the complaint was
beyond limitation - Held - No stage prior to filing of the complaint
before JMFC, Indore, the respondent ever made demand for the
returning of dowry articles - In the FIR lodged in the year 2004,
streedhan was not demanded - Even if the date of divorce decree
dated 6th May 2007 is taken into consideration, filing of complaint
before the Indore Court was within limitation, which was dismissed
on the ground of jurisdiction - Present proceeding filed before
JMFC, Dewas would provide limitation to the respondent u/s 470
& 473 of Cr.P.C. and would itself save the limitation u/s 468 of
Cr.P.C. [Prakash Sahu Vs. Kavita] ...257

aug ghpar Oiedr, 1973 (1974 @7 2), 9T 482 — wegeff uefy 7 29
AT, 2008 ® EheT aw e B WM © $ROT ORT 406 HLEE. B
Fwfa Rrera g gd & — ard 7 TUE. BT 97 468 B AqUA AT
Ty o¥d gy abwed fear fo e, ofwimm emfa 8 woeft -
atafEiRa — Sorgedl, 3=k @ g R vwga o /@ d
faely o9 W ol 4 @w awgat Y ey B AT ) A€ B - 6
2004 ¥ o g AT Roid & efe 1 v 7@ #1r of - afy faare
Rregg R 6 7 2007 9 Y &t foar & forr A Sirar @ w9 @ 3=
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AT & GHe RIGRIT U o3 IRERT @ Hiax o1, R aftrsRar
P AR W SRS 5T T — S yigs ., 399 @ g6er u¥qa 31 T
- g SRfaTd), vl ot . Y aRIY 470 9 473 @ Fala aRe Sueer
T Ay widT guW. WY gRT 468 B Aavfa URHET BT wEwor B
@wre g, fa wfaan) , ...257

Criminal Procedure Code, 1973 (2 of 1974), Section 482 &
Cooperative Societies Act, M.P. 1960 (17 of 1961), Sections 64 & 51-B
- Quashing FIR. - Allegation against applicant and other co-accused
that they were involved in preparing the forged document and they made
loss to the Co-operative Society - Held - Offence committed in relation
to administration of Co-operative Societies, there is-no bar under the
Co-operative Societies Act for resort to provisions of general criminal
law - No case is made out for exercising the extraordinary jurisdiction
u/s 482 of Cr.P.C. [Arunlata Deria (Smt.) Vs. State of M.P.]

...273

GUs FHAT GIedl, 1973 (1974 FT 2). T 482 T WeHIeT @wrget
a9, 5. 1960 (1961 BT 17). FITY 64 7 51§ — g7 Qa7 glaaeT
@1 ARG T 47 wrar — e AR AN WE—-aRgTd. S faew sifreer
& 3 sgxiue Ay g9 F wffaa o gt vl ggor wiargdY 3t
g gg s — AfNFaiRe — sear wiwgd & vmas & Wit s
- FiRa frar @, wem 9vs faRr o1 sgdy A9 @ fav wser whEd
gtiffam & Fwfa ol ava € - Tu¥. @) GxT 482 @ Sdq
STETETRYT JATFTRAT BT FAIT HT & GHRVT &l g9a71 (Freoraar SRa
(sfwlY) fa. 7w, w=w) ..273

. Education - Admission - Petitioner has filed petition seeking
direction to respondent No. 2 to grant admission to his son in class
11th, subject mathematics - Held - Petitioner having failed to commend
regulation by CBSE to the effect that the student to be given the stream
of his choice irrespective of his performance, it cannot be said that the
respondents/school have faulted in discharging his public duties -
Petition dismissed. [Praveen Rule Vs. Central Board of Secondary
Education] . ...40

Rrar — gder —arh 3 gt @3 B wEr 1l A, fawg defeas

? gaw fad o @ fay vweff & 2 &) Py awd gy arfuer wega A

L4

)

a
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— afufyefRe — NAvas. & 59 aem & (s @ 9wgfs s F
Il FUEA el 6 o @ 9ue y=ga &7 far e faar sua uww
B wmen (&) faar sl @iy, g 8 oo o wear 5 yweff fuarar
F Fud T pdar @ Prded 7 e # F — At wifen) (@A w3
fy. @so ¥i¥ e ADvedl YSBYA) ... 40

"Evidence Act (1 of 1 872), Sections 56 & 57 - Judicial Notice -
In absence of documentary evidence, the Claims Tribunal may take
judicial notice of the increase in minimum wages due to inflation and
rise in price index and compute accordingly the income of the deceased.
[Shukh Devi (Smt.) Vs. Devendra Kumar] ..172

XY ST (1872 ®T 1) IR 56 T 57 — SAD THT —
Tl wew &Y aqueferfy A, <Er aftrew, R # eRer g
I ¥ T X [o¥ YAGTE ¥ A T MUF YN o woar 8
Y GEAUR, qAF B AW B AT B GHaT € | (gEedl (i) A
34 FAR) _ L 172

—_

Evidence Act (1 of 1872), Section 81 - News paper report - No

. presumption is attached to the genuineness of newspaper reports -
-Assertion of petitioner relating to number of votes actually cast does
" not assume any significance as it was primarily based on newspaper

reports. [Shriniwas Tiwart Vs. Rajkumar Urmalia] . 113

e AIT (1872 &7 1), &INT 81 — GAIGIC 97 A9l — AATER
= 1 Raid @) ymfrear @ A w1 SyaRen & S @ — aafaw
ol @) WEdT $ WaY A gred) @7 YEaEHe BiY Awed Wel vEdl | fe 9%
q\awﬂwuaaﬁﬁq’re‘wmml (sﬂﬁmwﬁmﬁﬁ
AEHAR FwAfam) : _ 113

General Sales Tax Act, M.P. 1958 (2 of 1959), Sections 44(1),
{2), (3) & 3(3) - Board of Revenue rejected the application u/s 44

~ of the Act only on technical ground that it was filed by the Additional

Commissioner Sales Tax who was not competent to file it - Held -
Section 44, it is apparent that the statute provides that the
Commissioner may, by application in writing can seek a reference
u/s 44(1) or (2) of the Act - Sub Section 3 of Section 3 specmcally
provides that the Additional Commissioner of the Sales Tax shall

~ .
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exercise all the powers and perform all the duties conferred or
imposed on the Commissioner by or under this Act, throughout the

State and for this purpose any reference to the Commissioner in -

this Act shall be deemed to include a reference to the Additional
Commissioner of Sales Tax - Board of Revenue without considering
the aforesaid provisions have wrongly rejected - Application filed
by the Additional Commissioner on behalf of the Commissioner,
Sales Tax was maintainable - Matter is remitted back. [State of
M.P. Vs. M/s. Surya Agro Oils Ltd.] . (DB)...30

LT (39— %% 9%, 7.7, 1958 (1959 BT 2), GRTY 44(1).(2).(3)
7 3(3) — IRT S A AF TH IH1B] ATER R EONT 44 @ Jasla fovar
T Ardgd aER frur 5 S8 afuRea sy, fse o= g1 owga
frar Tar o =it f 99 uwga e @ fod wew W o — afwfeifRa
— GRT 44, I8 W ¢ % o7 suaftra owar ¢ % amygaw, fafew amdgs
g1 Affrm &) arT 44(1) Ftemar (2) & ofava Fw 9w wwar @ — g
3 B 90 o7 3 fafifdfe v7 ¥ sudfer oot @ 5 fawy ov smgaa @
T ¥ g affrm @ g a1 sue e vaw A AR ad sden
&1 qra w7 3R we wfoas &7 w@y w3 AR 3w waiew g 39
aftitEa 4 f&d ™ angad @& Seaw ¥ fawy w= afuRew sgew &1
Hed guIfase, AT ST — Yoid Asa o SURled SusEl &l faaw #
ferd famm argfaa s0-/ =ife foar — fawe & amgaa 97 atv ¥ afufew
I R IId a1 Tar saes aiwoily o — wrar sRgfmr) (w0,
oy B A qaf ot afsew i) (DB)...30

Hindu Marriage Act (25 of 1955), Sections 26 & 13-B - Decree
of divorce by mutual consent - Respondent/Wife granted custody of
the children - Appellant/husband was granted visiting rights and
appellant/husband filed application for custody of children after one
year - Application was dismissed as not maintainable after decree of
divorce - Held - Even after the decree, the court is empowered to make
order'in regard to the custody, maintenance and education and is
empowered from time to time to revoke, suspend or vary any ‘'such
orders - Matter remanded to trial Court to decide case afresh.
[Rajendra Singh Vs. Garima] : _ ~ (DB)...154

fé=g Qgre sfefaamr (1955 @1 25) ey 26 7 13-4 — aret
gEHla & faare fawe's o1 w7 — ucneff /o &t g=al #t gfwar 9 =

1<)

i
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— afraneff /ufy @ freR &1 after e fer T sty adreneff /qfy
A geEl ¥ IPRET ¥ AR e o yvErd ugd AT — T o,
frare fae8t =t fom) @ vvamm wiovfiy =Y 819 @ saR W i faar
T — AfEfFefRa — femt @ uwam o, aftrear, wwor—visvr wa wr 3
q9g % a_f¥a + @ o ~aaw wew @ sy ena—wia W S
AR F T @ wbar 2, Frafag @ 9FaT @ W ST H gEHAr 2
— 90T B T RR @ Fiffa e 9 R, ferer <mraw o arer
wfad R fvar mam) (wei=e Ryg fa. wRem) ‘ (DB)...154

Industrial Disputes Act (14 .of 1947), Section 2(1‘) ~"Forest
Department is an "Industry” within the meaning of Section 2(j) of

* Industrial Disputes Act -- Provisions of Industrial Employment

(Standing Orders) Act, 1961 are applicable to the employees of the
Forest Department. [Adhar Singh Bisen Vs. State of M.P.] (DB)...8

Flenfire faare sfefram (1947 B7 14), ST 2(3) — Stenfre farg
s @ arr 2(R) @ gerfwrefa, T famwr st @ = stuife
Fratsm (rens smw) afiferm, 1961 @ Suds, 99 fywmr @ sfaRay ot
A, ' ¢ 1 (e Riew fds fa v, 3re) _ (DB)...8

" Industrial Employment (Standing Orders) Act, M.P. (26 0f 1961),
Section 2 - Provisions of the Act are applicable to the appellant -
Employee of the Forest Department. [Adhar Singh Bisen Vs. State of
M.P.] : ’ (DB) 8

‘ataifre FrataT (veirdt 3ir3e) I, 47, (1961 T 26), %7
2 — gt & SuEs, mﬁmaﬁaﬁmﬁﬁé o T &1 Fean |
(smar fye fadw fa #w ) ) ) (DB) -8

Industrial Employment (Standing Orders) Rules, M.P. 1963,
Rule 14-A - Appellant engaged in the Forest Department on daily
rated and was discontinued from service after completing 30 years
of service - Appellant entitled to the benefit to continue in service
upto the age of 58 years in accordance with Rule 14-A of the

""Standard Standing Order™ Annexure to.the Rules' of 1963, a

statutory protection available to the appellant - There is no
distinction between daily rated employee or regular employee.
{Adhar Singh Bisen Vs. State of M.P.] . ) ~.(DB)...8

i
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stenfre FrataT (emdt snde) From, T 1963 AT 14-7 —
ardfrerreff, S daw w 99 faamT & frgea eon Aiv 30 guf ¥ dar gl
X P UTET SUDT AT g B 9. — P 1983 F IAE CAD
wirf sy @ e 14-v v S grar ot ardieneff | suee 2,
3 g adrareff s8 of & oy 9@ War ¥ 9% WA B AH BT TR
— 2@ da7 gra oI o7 Prafm odat @ dm g Aw T
(amerk fE fad= fa. A9, IT<7) (DB)...8

Limitation Act (36 of 1963), Section 3 & Article 65, Civil
Procedure Code (5 of 1908), Order 39, Rule I & 2 - Suit for declaration
and permanent injunction - Cause of action accrued on 05.06.1990,
when Town Inspector did not permit demarcation of suit plot - Suit
filed on 09.07.1990 - Suit not barred by limitation. [Collector, Jabalpur
Vs, Smt. Chandrawati Saraf] ‘ - ...189

gl Iferfaae (1963 &7 36), ST 3 7 VT 65, FfaT wiFar
. wfear (1908 &7 5), FRW 39, (44T 1 T 2 — FIGUT §T ¥At AR By
7% — 91¢ ST 05.06.1990 B IcI~T §AT WF TISA I 7 | WC
@ driee 91 agafy 98 <) — 919 09.07.1990 H. UEW fHAT TAT — AR
aRefrr grT affa = @ (Feteer, wayx fa. sl a=Edl <)

: ~ ...189

"Madhyastham Adhikaran Adhiniyam, M.P. (29 of 1983),
Sections 2(d}, 7-4, 7-B & Sub-Sections (1)(a),(1)(b) & (2) of Section
7-B - Counter Claim - Maintainability - References were made to
M.P. State Arbitration Tribunal - Non-applicant Board appeared
and filed their written statement on 04.11.87 and also raised counter
claim on 30.06.1989 - Held - Without raising a demand with the
applicant company, the counter claim made directly in the pending
reference, was not maintainable - Requirement of Section 7-A and
Section 7-B in the mattér .of raising counter claim becomes
applicable as the same was raised on 18.09.2000.- Counter claim
without referring to the final authority is not maintainable as the
statutory requirement of Section 7-B was not complied with.
[Mahalinga Shetty (M/s.) & Company Vs. M.P. Electricity Board]

' (DB)...214

Areger ATErBYV IR, 7H. (1983 BT 29), R 2(S}) 7V, .
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7@ T gRT 74t B SERT (1N () v (2) — wfaerer — wivefigar
_ g o SR aftreve 3 wme P gege R T - JATs
at< sufera e AR srweT fafaa HUT 04.11.87 ST TG [HAT F2OT 30.,
06.1980 Ht wfierar @ frar — afifefRa — ardes F=o 9 A7 53
Rre, we aiv W wifea frdw F R war wferar wyol T - afiwra
ST T4 @ e ¥ GRT 7—¢ 9 aRT 7-9) B e an) s @ o fe
ST B 18.09.2000 BT SBMAT T AT — AR TR & Fdfa 53
fremr wfirerar qtwvi T TR O 7N A SN AT BT AgATa
T8 frar mar| (merfe T v (1) vs &, fr wu. i 9

(DB)...214

i

Madltyastftam Adhikaran Adhiniyam, M.P. (29 of 1983},
Sections 7-A, 7-B & Sub-Sections (1)(a),1(b) & (2) of Section 7-B -
Condonation of delay - Action of Tribunal in condoning inordinate
unexplained delay only by mentioning public interest, was an error of
jurisdiction committed by the Tribunal. [Mahalinga Shetty (M/s.) &
Company Vs. M.P. Electricity Board] (DB)...214

greareery SIfrEeT FRIYIT, TH. (1983 BT 29), HRTY 7%, -7
gRT 7—dt B TERT (1)) (1)) T (2) — Frerg @ fory Fret — dFd e
frr &7 Seete Y U, SRRV ¢F wusdayor R fers Bt e Wi
& e 3 FHAE), AR g eiRka afmeRar 3 @ o
(e B () e &, fa. wu. gaffed TE) (DB)...214

Motor Vehicles Act (59 of 1988), Section 68 & Motor Vehicles
Rules, M.P. 1994, Rule 67 - Vires - Delegation of powers by the
Regional Transport Authority vide order dated 17.10.1994 is challenged
as contrary to the provisions of Motor Vehicles Act, 1988 and the Rules
of 1994 - Held - The order of delegation of power dated 17.10.1994
being not in consonance with Rules 67(1)(f) of the Rules 1994, the
same cannot be sustained - Hence, quashed. [Mohd. Yakub Vs. Regional
Transport Authority, Ujjain] (DB)...5

. giav arT AfPrT (1988 BT 59). SGINT 68 T WX I (AL AA.
1994, T 67 — Ffer@rerdia — AW f4 17.10.1994 &RT UIRfyr® uRRaE
qIfreer ERT wfral @ g &, AexarT afi. 1988 T fraw 1994
@ Sugal @ fadd 8 @ R ) At @ ¥ — aftfeiRa - ofe
3 wearalerT @7 Y f&. 17.10.1994, Praw 1904 & P er(1)(Ts)

.
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ITU 7R B B BIROUL SN TEY @ ST Oed — org: afrEi) (1.
@ad O fova grmid iR, swia) (DB)...5

Motor Vehicles Act (59 of 1988), Section 147 - Liability of
Insurance Company -Driver/deceased himself was negligent in causing
accident - Insurance Policy was an Act Policy and did not cover the
owner and driver - Driver/deceased stepped into shoes of owner and
not third party and risk cannot be covered under Act Policy - Insurance
Company not liable. [New India Assurance Company Ltd. Vs. Domenic
Tahir] ...203

HIEY 17 FRIHIT (1988 BT 59), GIT 147 — VAT TH BT e

— gHET wIRT wxY A A 9w/ w@E StmmE e —

ﬁﬁﬁqﬁmﬁf’mﬁaﬁaﬁvwwmmaﬁ{mﬁaaﬁm

aﬁ—aﬁqm/qw#ﬁm-mumfamaﬁvw%?ﬁﬂvqmm

X yae wifesht & sfoefa oty arewiie 78 frar 1 @@ar — AT
PRl Savardl e | (R SR rrai=n @ . L s fay)

...203

Motor Vehicles Act (59 of 1988), Section 166 - Dependent -
Includes mother and wife of the deceased. [Shukh Devi (Smt.) Vs.

Devendra Kumar] : ...172
7Y I1T JIAIAT (1988 BT 59), STINT 166 — ST — qa® &1 Trar
v7 gt wmfawe & (gERdt (i) fa 3w qww) ...172

Motor Vehicles Act (59 of 1988), Section 166 - Grant of
Compensation - Pay and Recover - If there is a breach of conditions of
insurance on the part of the driver and the owner as the vehicle was
being driven by a person not having a valid licence, in such a sitnation,
learned Tribunal is entitled to award an amount of compensation to be
paid jointly and severally against the owner, driver and may direct the
Insurance company to recover the award amount which is deposited
by it before the Tribunal from the owner of the offending vehicle.
[Surendra Singh Vs. Mamta] . e ®2

7lev I AR (1988 BT 59) GRT 165 — GRHYT g Faar

G —  GAGrT §9 aelt — i AT waes ¢d w@el @ aiv @ 9 9.

Al &t AT fEar T wifE aeT ot U @fdw gRT weEmrr W KEr o
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forae ar 49 agaia wd of, ¢ Refy A, w@rh, a7 wree 9 foeg
T TT ¥ (9 que o7 ¥ gRreR @ W @ oxd @ fod fage
IfRrEwor ard XA BT THER & AT 1T FEA BT QAW AR F w@rh
? aare B ow e o @ ol PR o aear € R sww g™
aiftravor 3 wae o fear w2 (R= Ry fa owwman) LL¥2

Motor Vehicles Aét (59.0f 1988), Section 166, Workmen's .
Compensation Act (8 of 1923), Section 3 - Claim petition filed by

_ appellant was dismissed by Tribunal - Appeal is in continuation-of

the proceedings initiated before the Court below, therefore, it can
safely be said that the award has not attained finality - Appeal is
dismissed as withdrawn with a liberty to the appellant to file a claim
petition under the provisions of Workmen's Compensation Act,
1923. [Shabbir Vs. Samsu Bhai Kaliya Bhai Dangi] - - ..144

e 1T JRITT (1988 BT 59), ST 166, HFH IV Firwe sferra7,
(1923 @7 8), arer 3 — ardrarefl grr wega I ¥ T WhAET B AferHRT
gRT wiRe frar - afla, Fad ~mae @ 9ng R $ T
Friaedt @ faafya ¥ 8, gufey, a8 giftm o @ w1 o 9o € fv
Fared + firmar a1 WY € — e o o @ anfia @R, snfereft
B sHER TREY AR 1923 & Iugsl @ AWl wmEr @ifasr vega
T B w|dAw @ e | (TR B g A wifean g 7). 144

Motor Vehicles Act (59 of 1988); Sections 168 & 173 -
Compensation -Determination - Deceased was 39 years old - As per
the postmortem report, his age was taken as 40 years - - Addition of
annual income for loss of future prospects - Annual income of deceased,
assessed to Rs. 36,000/- p.a. - Addition of income @ 30% for future
prospects is fully justified and is in accordance with law laid down by.
the Hon'ble Apex Court. [National Insurance Company Ltd Vs. Badi
Bahu @ Haribai] . ; S 157

glev T FAAFT (1988 w1 59). eIy 168 T 173 ': glaev.
— frereor — as F Ay 39 I oft — v fufeew sfEsT 9 s
SHEY 97 40 a9 o T — wfrsy I WeTETel B wf B R i e
ST T — qas B S AT % 36,000 / — yfras PrefRa @) T —
wfrsr & gl @ R 30 vfieg @ w @ ama wieT W@ Qe
=t @ siv At wafe e R sfofia R @ sgaver 3§
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2| (e sER= 7. R R 9 95 9 SReT) ...157

Motor Vehicles Act (59 of 1988), Section 173 - Amount of
Compensation - Enhancement - When one is considering the case of a
gravely injured child who is going to live for many years into adult life,
very different considerations apply - There are compelling social
reasons why a sum of money should be awarded for his future loss of
earnings - Damages awarded for her future loss of earnings will in the
future be available to provide 2 home for her and to feed her and
provide for such extra comforts as she can appreciate - It can not be
assumed that her parents will remain able to house, feed and care for
her throughout the rest of her life - Further held, that, if of course,
damages have been awarded on the basis of the full cost of residential
care so that they include the cost of roof and board, any award for
future loss of earning will be small because there will be a very large
overlap between the two heads of damage. [Puja (Ku.) Vs.
M.P.S.R.T.C.] ' ...178

Zlev IIT AIETaT (1988 BT 59) GRT 173 — UfyHV B vEH —
FeTI7 G — we 618 fedy THR $u @ e qrae o 9w ofted @
¥ a6l a% SNfg e e 2, B ueer W) RER wwar @ w6, 959 R
femmer @my B — srereRY wrfae TR @ 5 =Y sue mfrsy adw
¥ T @ fav ufyr aaE A o — ved aRe B aefT @ wfY ¥
IS B 18 afaqff 59 Afrer ¥ s R @) wawen 3w © R ek
I Br Uvy % e ¢ afuRew yfienet 3 emeer 9 @ R
Suerer &1 R 9% i ¥nw we — 9% oRon 98 9 o el b eae
mrar-far 99 srEytd 9w 99 Sge R R A vEH, e e sk
EHTT B A e 79 W — ot affreiRa fear T fs fifvaa By
W If Frarh doara @ qof @9 @ arer w® SRR s @ o Ry
W Y W B 2w g g, wfis @ oo A eif § R @i
0 oA ww @ g w®ife afqff @ O e @ fm F aga oftre
AferearaT g (gen (ga) f& i rarA) ...178

Motor Vehicles Act (59 of 1988), Section 173 - Claim was
dismissed on the ground that appellant is not the same person whose
name was stated in the F.LLR. and due to lack of any M.L.C. report
and medical papers of the appellant with the charge sheet - Further
because of lack of deposition of any doctor in support of documents
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~ -Held - OPD {icket was prepared imme.diately after the incident
" by the duty doctor of Govt. Hospital - By which appellant was

advised for x-ray of knee and spine and x-ray of cervical and C.T.
scan of head and back - Held - That appellant sustained injuries in
the alleged accident - Impugned award set aside - Claimant is
awarded the sum of Rs. 10,000/- with the interest @ 6% p.a. [Badri
Singh Vs. M/s. Gautam Travels] ...161

Flev 97 AT (1988 T 59). EINT 173 — JIAT TH ATHR W
ariRer foar war fo arfiareff @ aafdm @ @ Rrwer am vuw gam
Ruid & offpa € alv aRiY v & 9 afiareff @ fadl ygad. Raid
td fafecdly Sl @ A9 @ e9T — 399 IfuRed TwEwl @
gaefw ¥ fodll fafpee @ ouw @ amm @ erw — afifEiRa -
g, Fafearaa @ 59 W 9 fafecws g1 gear & qRa 98 i
feae dar frar mar — R g1 anfiarelf @ ged gg 9w W e,
AaiEwd B - 7T R e i @ W) w9 g adE Q) T -
affeiRa — adfiaref ) aftee gefen ¥ aftmr w7 @ - awf
JFqTS IAYTRF — eraradl @1 6 Ufasrg gfues =s @ 9rer <. 10,000/ — B
af¥r swE A | @D Riw fa w4 ataw daew) ...161

Motor Vehicles Act (59 of 1988), Section 173 - Compensation - Money
cannot renew a physical frame that has been battered and shattered - The
court is to award sums which must be regarded as giving reasonable
compensation $o as to secure some uniformity in the general method of

approach. [Om Prakash Vs. Gulab Singh] ...166

mlev a7 FfFraa (1988 T 59) arer 173 — WY — 94l
afre. td fr=-fi oiRe @i o 7w faffa 7@ wx awar —
rrarerd &t Ol o a9 el wifvy e gfragaa ufaex R smar
e omd, R gfesio auae @ 9 € 4 |5 wEdT
gffaa o @1 ¥ | (eiw gerw fa. gaE f4E) ...166

Motor Vehicles Act (59 of 1988), Section 173 - Enhancement of
award - Looking to the age of the deceased, accepting his earning Rs.
3,000/~ pm, after deducting 1/2 and applying multiplier of 15 - As per
the age of the father and mother by adding Rs. 25,000/-, award is
enhanced by Rs. 30,000/, [Oriental Insurance Company Ltd. Vs. Ravi
Shankar] . ; ...147
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" HIeY T HTEAIT (1988 FT 59), GNT 173 — FHAIS BT ISTIT WA
- WO® 9 A b IEd gY, SUB AW B. 3,000/ — Gy AWE wER
| @R BY, 1/2 UM B v AR 15 BT qUF AR $¥d g¢ — far 9
AIAT B TG, D AN 5. 25,000/ — SISHY A4S 3. 30,000/ — ¥ qTSTAT
Tar| @Rt sw@R= @, fa. 4 fagw) ... 147

) Motor Vehicles Act (59 of 1988), Section 173 - Enhancement -
One half towards personal expenses to be deducted as the deceased
was Bachelor - Since there is no proof of age of the appellants, multiplier
of 15 appears to be just and proper - Appeal dismissed. [Ganpat @
Narayan Vs. Rumal Sing] ...141

HIEX A17 HIATIT (1988 FT 59), €T 173 — Ffey — Afaaa eray
@1 AR Sre werr wr wfey 7 Jue afyarfya or - gfe sdenfRfar

BT AT BT YA 7L, 15 BT [OIG UG WaG (9 Sfid gl AT 2 — .

sdfie @rfisi] (T9d 96 R fa. wara &) .. 141

Motor Vehicles Act (59 of 1988)," Section 173 - Permanent
Disability - Percentage is determined on the basis of the disability
certificate issued by the Medical Board - Permanent Disability results
in functional disability by which loss of earning capacity can be
determined. [Om Prakash Vs. Gulab Singh] ...166

#iev arT AT (1988 BT 59) &er 173 — v frwrddar —
ufrera &1 frafon, fafesa oid grr om0 5 Prgeaar 99T U=
. @ IER W fear e 2 - wE fraeaa @ worasy, o B @)
" Fraraar 8 ardft @ forwe g aofw ey @Y =i @1 frafor far T
goar 2 | (a7 gere fa. e fYw) ... 166

Motor Vehicles Act (59 of 1988), Section 173 & Central Motor
Vehicles Rules 1989, Rule 9(3) - Whether the drivers are required to
possess educational qualification as specified in Rule 9 and its
endorsement ought to be made as per sub-rule (3) - Held -That there
was no fundamental or basic breach of the terms and conditions of the
policy, which could have been sufficient to hold that the Insurance Co.
would not be liable to pay compensation. [Oriental Insurance Company
Ltd. Vs. Ravi Shankar] . ... 147

Fiev a7 FRIFFT (1988 FT 59), IV 173 T FRRT WeT AT R
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1989, [ 9(3) — war aiew AIA®! & NEafre adar ura ST i
® ot 5 e o ¥ fafififien 2 sk wwst geote, v fraw (3) @
IR &A1 W WY — sfiPEiRy — wifel @ e @ wal @
qAAW Freqar Aifeas w7 T fear W 9w afifiEiRo e @ fag
qafa g waar o f i Fvh, gfrer &1 e e @ g e T
gifi| (@TRy=a TER=~ &, fa. A Rgw) ..147

Motor I/éfticles Rules, M.P. 1994, Rule 6 7_- See - Motor Vehicles
Act, 1988, Section 68 [Mohd. Yakub Vs. Regional Transport Authority,
Ujjain] (DB) 5

Fev T 9T, 95 1994 T 67 — 7@ — #lav ary sy
1988, %7 68 (M. WA f1. doa grand s, ssot+) (DB)...5

Municipalities Act, M.P. (37 of 1961), Section 167(4)(d)(e) -
Recovety - Municipal Council seized immovable property and attached
and locked the administrative building of the Company - Procedure as
prescribed u/s 167(4)(d)(e) of Act, 1961 nowhere provides for attaching
the building by putting lock over it - A mode which is not provided in
the Statute cannot be invented by the Authority which is created by the
very said statute, [Municipal Council Vs. State of M.P.] ...43

TIII®T SR, 77, (1961 &7 37), T 167 (4)(SH)(E) — awgat
— TRUf&®T oR¥g . So @Y sraa. wmafa W B @ @ AR
yarfe A9q B araE s fHar — ufsar, oar 6 s 1961 9 awr
167 (4)(S(E) & il fafea &, &Y A 799 &) qrET WE TE T
+ g sudftm T st — ¥ w=@RY ot BT ¥ SuEh@ e @ s
R arftrer g sifrsmd = far s wear W Sed s gRT gt
2| (gffra sefa f1. 2.9, goa) .43

Municipalities Act, M.P. (37 of 1961), Section 312 - See -
Constitution - Article 226 [Municipal Council Vs. State of M.P.]

.43
TG IBT 1T, 7.7, (1961 BT 37), GINT 312 — 7@ — GlyearT
— =T 226 (Rfifave setha fa 9.9, =) .43

Municipalities Act, MP._(3 70f 1961), Section 323 - Petitioner
seized and locked the immovable property of Company and attached
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and locked the administrative building - Lock was broke open after
the intervention of the local administration and the possession of
the building was given to the Company - In view of Section 323 of
Act, 1961, it cannot be said that Divisional Commissioner, Collector
did any illegality in correcting the illegal action by the petitioner.
[Municipal Council Vs. State of M.P.] ...43

TIXGIfcreT SIerfaae, A (1961 BT 37), &7 323 — AT A FTEH
1 g9 weuled &1 wiea AT I GIAEy AT 9 g e Wad &)
TP U9 TN AT — wWrfg gy @ sdy 3 918 arenr asey
GIET T AR FUHT B 9T BT et faaqT TAT — ARIFRM 1961 I ST
323 B R Ve gY, I8 TE @8 W1 Whal {6 WHTN AR,
Fodex 7 AT P AT Hrdard) BT AR B A BT s@ear siRa 7|
(e st 3. 7. wwn) - ...43

Narcotic Drugs and Psychotropic Substances Act (61 of 1985),
Section 52-A - Three packets containing 12 Kg of brown sugar were
seized - Held ~No evidence has been placed on record that goods were
destroyed under the orders of the Court - No certificate of such
destruction has been placed on record - Respondent is not in a position
to justify as to why the material was not produced before the Court -
Section 52-A of the Act being mandatory accused entitled to acquittal
- Conviction of the appellant is set aside. {Raju @ Jitendra Vs. State
of M.P.] : ...209

L g Jlglkr iy st geref G (1985 @1 61) aer
'52—¢ — 12 5T, 9199 §R & 9 twe w=a 58 ™ ~ afufeiRa -
Ffide w® S5 W Twy T fFur. T R oAa w1 a3
R a T frm T — R e 31 ¥ v siftee W
qer T fear - geff guer wmaifier @9 @ Refr ¥ W
AU B RS © uwe UG # rE fear war — aftrfrer o awr
52— ITAUF B B BRI, AALT QIR BT THAR — arfraref!
Trafhfsg s | (19, 8% T“ﬁ‘fa fa. 7.9, w=x) ...209

Negotiable Instmments Act (26 of 1881), Sections 142 & 145
- Cognizance and Evidence on Affidavit - Held - Cognizance taken
by the Magistrate on complaint supported by an affidavit of the
complainant cannot be held illegal or without jurisdiction - Section
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145 includes the proceedings of the complaint case at the pre-
summoning stage, therefore affidavit could be filed and relied upon
- This section allows that the evidence of the complainant has to
be given on affidavit. [Mohanlal Agarwal Vs. G.C.M. Construction
Pvt. Ltd.] _ .. 267

~  gemTeT farEd G (1881 #T 26), STV 142 T 145 — T YA
Tv G 7 ey — st — Reraedl @7 e U= S 9 31 Y
ﬁwwmamvmmmaﬁﬁaawﬁmmﬁm
3 =, affEfRa 72 fear o 9@ar — ar 145 F, 999 qd 99 W
RreTad gHReT 7 srfafear garfase €, @ wue uA g fear
qHar & @ik Rzarg fpar o1 9ear € — 9% g0 JgAf ad @ fF
fmﬂma%mmaﬁmquawﬁ'mml(ﬁmamwﬁfﬁﬁ
o, pgwe gifa) ...267

Penal Code (45 of 1860), Section 107 - Abetment - Means

_ and includes, instigation, Engagement in conspiracy and Intentional

aiding - Held - To constitute instigation, a person who instigates
another has to provoke, incite, urge or encourage doing of an act
by "goading "or "urging forward" i.e. a thing that stimulates
someone into action, provoke to action or reaction - Presence of
Mens-Rea is the necessary concomitant of instigation. [Gayatri
(Smt ) Vs. State of M.P.] . w227

gve wizar (1860 W45) grer 107 — gor — &1 def Aty g
waifase @, SouEe, yedA ¥ anfafa 4 W weREr — ARFEiRa —
SeaEe MY B9 @ R, o afw g fad gwm 3 Sl g w1
3 R “ORT wwa” W AR 92 BT ATTE eva” aufa W I Wl
freft B B e B @ R safva w1, fear an giufse v @ fag
IARTT X, 99 I @l¥g 1 GPHUG, SEIW, ITFE A e fuar
o TRy —  amguftes wRetfa ®1 suRwfi, SewET w1 IEES
st qor 81 @mash (s fa A, ) ' L 227

Penal Code (45 of 1860), Section 376 - Rape - Prosecutrix .
alleged that applicant committed rape while she was travelling in
train - Journey ticket not produced - F.I.LR. made after more than
three years - Accused not named in F.LLR. - No identification parade
held - Evidence of the prosecution cannot show that the accused
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committed the offence - Accused discharged. [Sunder Singh Vs.
State of M.P.] 236

. &US WIRaT (1860 ;%1 45) GRT 376 — FeHI — aPratER ¥
mﬁﬁmﬁmﬁﬁmwﬁwmﬁaﬁmmwﬁm@ﬁ'm
X W@ A — Er fewe vy w@ — i a9’ @ aiftre st qearg ger
ﬁwﬁﬁéaﬁnﬁ—umvﬁmﬁqﬁﬁ'aﬁgﬁﬁﬂﬁaqﬁ—mm
Hﬁ'ﬂéﬂé—&ﬁﬁmmmﬂﬂﬁmwﬁ?mﬁ#m
FIRG 541 ~ aftgaa aRly gaa | (Gox Ris B 7y wey) ...236

Penal Code (45 of 1860), Section 498-4, Criminal Procedure
Code, 1973 (2 of 1974), Section 177 - No offence was committed at
Bhopal - Court at Bhopal has no jurisdiction, [Amitesh Tyagi Vs. State
of M.P.] : ...280

TS GIETT (1860 BT 45) frer 49—V @vs giyar wlew, 1973

(1974 @7 2) 8T 177 — Mud ¥ i AR SIRT T8 fvar a7 —
AUd F, ATAT BT ANRASR 79 | @fde @rh f5. 7.9, wy)
. .-.280

i Penal Code (45 of 1860), Section 498-A, Criminal Procedure
Code, 1973 (2 of 1974), Section 468 - Limitation - Offence u/s 498.
A is not an offence of continuous in nature - Respondent went to
USA in 2006 and F.I.R. was lodged on 23.01.2010 - Any crime
committed prior to 23.01.2007 was barred by limitation - Nothing
on record to show that the respondent was beaten at Ohio on
02.09.2006 - Allegations made for offence committed at Ohio cannot
be considered as such - Further Divorce was granted by order dated
17.04.2009 - As the respondent did not remain the wife, therefore,
ifany harassment done by applicants thereafter, then, it cannot be
alleged to be an offence u/s 498-A of L.P.C. as that offence is
prescribed only to help the wife and not divorced wife. [Amitesh
Tyagi Vs. State of M.P.] - _ «.280

GUS WIiRarl (1860 #T 45) IV 498—-T, zvs §lidar glaar 1973
(1974 BT 2), a7 468 — TR¥AFT — O 498T B gl Ry, JfaRd
I BT FuvrE TE — wedeff, W 2006 ¥ e atv vwars A,
23.01.2010 Bl TS &) T — 23.01.2007 B qd FIRT H1Y argwe, giefpm
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g1 IfAT oT — Afradw W 4% @Y @ fad w9 98 5 uwgeff +1
aﬁi%!ﬁ#oz.os.zoosaﬁtﬁa@—aﬁﬁaﬁﬁ'wﬁama%mﬁ?&
TR afreert &1 faar =@ foar w1 Gvw — 3o JAfaleaq sty f
17.04.2009 gIT faare fae=8® fear @1 o — Jfe gwefl, o= we) <&@
AT SE® TTOTd 4f aResTe g &1¥ Sefis T fear wmar @ a9 o«
ATEE. 91 9RT 4987 @ Faud AW TN o1 AeA wwl fHar ww
wHal F4FF 98 I o9d T P veraw P fod R g alv v f&
qareyel Toh @ o @fidw @it f4. 7.9, <) ...280

Representation of the People Act (43 of 1951), Section 100
(1) (d) - Election Petition - Re-inspection of votes - Material facts
such as serial numbers of postal ballot papers not opened and
precise objection with regard to each of such ballot papers if any
raised by counting agent have not been stated - In absence of such
information any inspection of ballot paper would amount to a roving
and fishing inquiry which is not permissible. [Shriniwas Tiwari Vs.
Rajkumar Urmalia] w113

aiE Fiafifereg sfSfraw (1951 &7 43), arT 100 (1) (d) — [RaF7
Fifyer — #al »r §7 Pdger — Wram ae, 9 5 e sar @
FEATE foe atar T T G O TS qa9d @ 94d ¥ B gus
e gfy T geie gRT 9o TR &), # wfya 9 fear = @ —
Sad WHeN @ A9ie A, Aqua o1 sty v, feande o afifyea
oTg 9 eife § mmﬁﬁimﬁﬁuﬁ‘él(ﬂmﬁmﬂﬁ AR
SHfer) _ ..113

Serwce Law - Absorption - Deputationist does not have any -
right to be absorbed on the deputation post - Held - No statutory Rule,
Regulation and Order has been pointed out for being absorbed - Mere
correspondence cannot come in the way of State for recalling the service
from the borrowing department - There is no malafides or arbitrariness
in issuance of the order - They have rightly been repatriated.
[Madhubala Sharma (Dr.) Vs. Union of India] (DB)...1

war ffr — wfRayT — sfafmse. & sfafgfa 3 18 =
wiaafaa fFd v o7 31 afrer ) — afrfeifa — wiafa 53
s 2 et s Frem, fafieas @ sty 1 v §Pm &Y fear
—ﬁmwﬁ#mﬁﬁwﬁﬁmmﬁ#ﬁﬁnw%mﬁﬁm
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THER e T8 AT admdr — mmmﬁ'ﬁéﬁmaw
T e — tﬁ-’aﬁamﬁqmﬁfﬁﬁmwuﬂmmﬂf(@ﬂ)
fy. gfas sife ghean) (DB) .1

Service Law - ACRs - Whether the confidential report pertammg_

to year 1994-95 in the case of writ petitioner can be treated as
'advisory’ or ‘adverse' as. such - Held - Depending on the finding
recorded in that behalf, the Iearned Single Judge may pass appropriate
further directions, as may required in the matter, in accordance with
law. [Managing Director, M.P. Khadi & Gramodyog Board Vs. Shri
Indrabhan Gautam] S - (DB)...24
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" Service Law - Appointment - Preference - Petitioner applied
under in-service candidate of reserved category and had given
preference to the post of Subedar, Sub-Inspector of Police, Special
Branch and Platoon Commander respectively - Petitioner was
selected and was given appointment to the post of Platoon
Commander - Subsequent to preparation of main list certain
vacancies were available on account of non-availability of eligible
ex-service candidate - Respondents who were less meritorious were
given appointment on the post of Sub-Inspector and petitioner was
not offered the said post as he was already undergoing training for
Platoon Commander - Held - Preference of the person higher in
select list will be seen first and appointment has to be given
accordingly - In absence of any statutory provision action of
allocating higher post to less meritorious candidate is certainly
contrary to law - Respondents should have revised the merit list
and persons higher in merit should have been offered higher post
as per preference submitted by theim - Petition allowed. [Gokul
Prasad Ajameriya Vs. State of M.P.] «..55
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Service Law - Daily Wage Employees - Regularization -
Petitioners for grant of regularization/regular pay scale and other
benefits have been considered by the respondents - Petitioners are
not entitled for the same as per the law laid down by the Apex Courtin
case of Uma Devi - Held - Daily wage employees are only entitled to
grant of minimum of the scale of the post which they are holdmg [Kashl
Prasad Kachhi Vs. State of M.P.] . ...6_6
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Sick Industrial Companies (Special Provisions) Act, 1985
(1 of 1986),-Section 13(3), Constitution - Article 227 - Appeal
dismissed in default - Appeal filed by petitioner before AAIFR
against the order of BIFR which was dismissed in default- Petition
against dismissal of appeal in default is not maintainable as -
provisions provide for applicability of Civil Procedure Code to the
cases pending before BIFR and its appellate authority - The forum
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for restoration of appeal is available before the same appellate
authority - Held - In such premises of availability of appropriate
forum, petition under this article cannot be entertained. [M.P.
Madhya Kshetra Vidyut Vitaran Company Ltd. Vs. The Appellate
Authority] ' (DB)...36

J?m( anfertfre weat (Gely 9gae) siferf+a49, 1985 (1986 @7 1),

ST 13(3), G — JeBT 227 — Aoy & i @i — ATt gRI
faifrrar @ IRY B fivg WIETEAR @ e wga adfta, frd
arfrms & wivor @R frar T — @fied @ eror sfla Y =IReh @
frog wifyrer qtuofir e ST f5 sudE femgTwaR dur Sue ardiell
iR @ e «fie gavot ¥ Rifra ufivar wikar & ang 51 @
v STeRa o € — afig B gawenfa o= w1 _AdaE, @ ardieh
e & wa Suaw @ — affeafRa - s wfaa = st
SueeEal $ Ed gY TW AT @ sravd afust ®t gEer a8 fear
ot |HaT| (Tad. "ea 27 faga foover . fa f1 7 erdifade sefRe)
(DB)...36

Specific Relief Act (47 of 1963), Section 5 - Suit for possession
- Plaintiff's name recorded as owner of suit property and adjoining
plot recorded in name of State Government - Both plots have separate
existence - Plaintiff had acquired title in respect to suit plot by
registered sale deed - Respondents failed to file any documentary
evidence either to prove their possession or title in respect to suit
plot - No material on record to prove that suit plot was recorded in
revenue record in name of State Government - Trial Court holding
plaintiff to be owner and in possession of suit plot and same does not
belong to State Government. [Collector, Jabalpur Vs, Smt. Chandrawati
Saraf] ...189
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Uchcha -Nyayalaya (Khand Nyaypeeth Ko Appeal)
Adhiniyam, M.P. 2005 (14 of 2006), Under Clause 2(1),
Constitution - Article 227 - Maintainability - Learned Single Judge
upon perusal of the order passed by the Labour Court and the.
Industrial Court, found no jurisdiction error or patent illegality or
perversity in orders passed by both the Courts below - Held -
Learned Smgle Judge has chosen not to exerclse the original
Jurlsdlctlon under Article 226/227 of the Constitution of India while -
not interfering with the finding of Courts below - Besides, the _
learned Single Judge has also not passed any order on merits, for
the reason the respondent Corporation has also filed a writ petition
against the order of the Industrial Court, which is pending .
consideration - Appeal is not maintainable. [Subhash Gupta Vs. The
Managing Director] (DB)...26
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‘Words and Phrases

"Waiver"” - Meaning - Waiver is voluntary relinquishment or
abandonment, express or implied, of alegal right or advantage - Party
alleged to have waived a right must have had both knowledge of the
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existing right and the intention of forgoing it. [Saroj Lalwani (Smt.) Vs.
Shri Kishan Lal] ' ' ...197
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FAREWELL

HON'BLE MR. JUSTICE A.K. SHRIVASTAVA

Born on January 31, 1952. Did B.Sc. and LL.B. Was enrolled as an
Advocate and started practise in the year 1976. Practised in all fields like
Constitution, Civil, Criminal and Labour etc. Mainly practised in High Court
and in Supreme Court of India. While practising as an advocate was Standing
Counsel for several industries and companies like J.K. Tyre, SRF company,
Punj Alloyd Company, Gwalior Dugdh Sangh, Gwalior Sugar Factory, M.P.
State Road Transport Corporation, Cadbury India Ltd., Jiwaji Rao Cotton
Mills, Grasim Industries, CIMCO, J.B. Mangharam, Hotline Teletubes,
Hotline Glass etc. Was also appointed as Sole Arbitrator in some cases.

Elevated as Additional Judge of the High Court of Madhya Pradesh
on September 2, 2002. Appointed as permanent Judge on September 8, 2003
and demitted office on January 30, 2014.

We wish His Lordship a healthy, happy and prosperous life.
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FAREWELL OVATION TO HON'BLE MR. JUSTICE
A.K. SHRIVASTAVA GIVEN ON 30-01-2014 IN THE CONFERENCE
HALL OF HIGH COURT OF M.P. AT JABALPUR.

Hon'ble Mr. Justice A.M.Khanwilkar, Chief Justice, bids
farewell to the demitting Judge:-

We have assembled here to bid a warm and affectionate farewell to
Hon'ble Shri Justice Akhil Kumar Shrivastava, who will be demitting office today
on attaining the age of superannuation.

Justice A. K. Shrivastava was bom on 31% January, 1952 on the auspicious
day of Vasant Panchami. After graduating in Science from Jiwaji University, Gwalior
in 1973 Justice Shrivastava earned the degree of Law in 1976. The same year he
got himself enrofled with the Bar Council of Madhya Pradesh and joined the
charhbers of Shri B. C. Verma, Advocate, who was later on elevated as Judge of
this High Court and thereafter appointed as Chief Justice of Punjab and Haryana
High Court.

Justice Shrivastava hails from the family of lawyers and judges. His father
Late Shri J. P. Shrivastava was an eminent lawyer of Gwalior. His grandfather
Babu Parmeshwar Dayal Shrivastava was also a renowned personality of Gwalior.
He practiced in the erstwhile High Court of Gwalior State and was member of
Majlis-I-Qancon and Majlis-I-Aam and also a pioneer in Lexicography as he
compiled the very first English Hindi Law Dictionary in the year 1939. His uncle
Shri Justice Shiv Dayal Shrivastava was Chief Justice of this Court.

Justice Shrivastava joined the chamber ofhis father in 1977 and thereafter
continued to practice at Gwalior till his elevation to this High Court. Justice Shrivastava
enjoyed an outstanding career at the Bar. He practiced inall branches of law - Civil,
Criminal, Constitutional and Revenue. He was standing counsel for various bodies
including Madhya Pradesh State Road Transport Corporation, Uttar Pradesh State
Road Transport Corporation and United India Insurance Corporation.

) Recognizing his merit and legal acumen, brother Shrivastava was elevated
as an Additional Judge of the High Court of Madhya Pradesh on 2™ September,
2002 and thereafter appointed as permanent Judge on 8™ September, 2003.

Justice Shrivastava, in his reply to the welcome ovation, extended to him
at the time of his elevation, had said that-

"while joining as a Judge of this Court, he was reminded of
the four-fold responsibilities of a Judge in the words of
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Socrates -
to hear courteously, . -
to answer wisely,

to consider soberly; and

to decide impartially and expeditiously. "

Justice Shrivastava in his career as a Judge of this Cour* has meti.culously
followed these principles.

Justice Shrivastava not only possesses vast knowledge of law but also of
subjects of general importance. His wisdom, learning, courtesy,grace and razor
sharp judicial mind is manifested in his judicial work. During his tenure, he has
rendered several land mark Judgments which adorn the Law Journals.

Justice Shrivastava besides doing exemplary judicial work also contributed
in administrative matters of the High Court. He was Adm. Judge of Gwalior Bench
from 26-12-2009 to 16-01-2011. He remained associated with various
Administrative Committees of the High Court and was also member of the Rule
Making Committee of the High Court. He was also most sought after faculty member
of the State Judicial Academy and delivered several lectures on varied topics.

Justice Shrivastava is the embodiment of most desirable qualities
reasonably expected of a Judge and indeed of a noble human being. Thus, he
commanded enduring respect and admiration of the members of the Bar.

Justice Shrivastava ep.itornises the dictumn of Thomas Jefferson, who in
his letter to George Wythe observed:

"Judges....c.......... should always be men of learning
and experience in the laws, of exemplary morals, great
patience, calmness and attention; their minds should not
be distracted with jarring interests; they should not be
dependent upon any man or body of men."

Justice Shrivastava, amongst his colleagues is known for his wits and sense
of humour and also to be kind hearted, honest, frank and full of love and compassion.

I found Justice Shrivastava to be very supportive both on the Bench as
well as of great help in administrative matters. He always gave his unflinching and
meaningful support and advice in the interest of the Institution as well as of the
commbdn man. I found his advise to be selfless and without any bias.

Besides the academic and professional achievements, His Lord\ship has
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keen interest in Social Work and Spirituality.

His Lordship has indepth knowledge of commandments of Ramayana
and Bhagwat Gita.

) The vacuum caused because of departure of Justice Shrivastava, would
be a big loss to our High Court as well as the common man of Madhya Pradesh,
for whom, Justice Shrivastava has served selflessly.

Cathrin Pulsifer says - retirement, is a time to do what you want to do,
when you want to do it, and, how you want to do it.

I am sure, Justice Shrivastava would make most of his time hereafter with
Dr.(Mrs.) Vineeta Shrivastava, his life partner, who is present amongst us here
and has been a guiding force for him. Justice Shrivastava will also be able to share
some happiest moments with his son Pavan Kumar Shrivastava, Sameer Kumar
Shrivastava,daughters-in-law Deepali Shrivastava and Deepshikha Shrivastava.

I on my behalf and on behalf of my esteemed brother Judges and the
Registry of the High Court, wish Justice Shrivastava and his family members a
véry happy, prosperous and glorious futute.

"Jai Hind"

Shri R.D. Jain, Advocate General, M.P.‘, bids farewell :-

We have assembled here this afternoon to bid farewell to My Lord
Hon'ble Justice A K. Shrivastava. Though all of us know the date of retirement of
ajudge on the date of his appointment, in some cases we feel that date would
never come and when it arrives we feel sad. Today is one of those days.

Justice A K. Shrivastava hails from the family of Late Babu Parameshwar
Dayal Shrivastava, grandfather of Shri A.K.Shrivastava who was an eminent Jurist
and was a member of "Majlis-I-Aam" and "Majlis-I-Kanoon" of the Gwalior State.
He worked on publishing legal Journals in Hindi. He was a veteran jurist of Gwalior.

Father of Shri A.K.Shrivastava Late Shri Jagnnath Prasad Shrivastava
was one of the most popular and distinguished Advocate of Gwalior. His "Tauji"
Ex- Chief Justice Shri Shiv Dayalji had genuine and respectful affection for the
members of the Bar. Justice’A.K. Shrivastava has also embodled qualities of
these renowned predecessors in the field of law.

Enrolled a$ anAdvocate in July 1976, joined the Chamber of Shri B.C.
Verma of Jabalpur who later became a Judge of this Court. For some time he also
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worked as part time law professer in MLB College, Gwalior.

After joining the profession in the year 1976 Shri A.K. Shrivastava
continued to touch heights and never looked behind. You had the courage of
conviction and with your thorough preparation in marshalling of facts of the case
supported by case law you had been presenting your client's cause before Hon'ble
Judges with clarity and effortless ease. Thus you soon became pioneer in the field
of advocacy.

As ajudge your Lordship endeared one and all. Irrespective of seniority
at the Bar, your Lordship treated all advocates alike. In the Court members of the
Bar had to be thorough on facts and law and usually Your Lordship used to
update new comers with the recent trend of law, a practice adopted by my Lord

right from the beginning.

A fearless Judge, a sincere conscientious and a painstaking Judge, a Judge
who was good and kind to the Junior-most appearing before Your Lordship and
respectful to the seniors in the profession and above all, a Judge who by sturdy
independence upheld the highest traditions of the High Court. Your Lordship's
sense of respect to the senior members of the Bar was proverbial and you never
let them waste time in the court, In personal relations with the members of the Bar
and the public Your Lordship has been extremely courteous and you were always
anxious to show sincere interest in the Court upholding the superiority, of law.
Your Lordshlp exhibited rare qualities of being sweet in temper, courageous and
considerate, capable, sympathetic yet very strong.

Your lordship possessed all characteristics which a Judge should possess
and in future your life would be such as conceived by great poet Bharathlyar

"0 mind, Be firm in your principles and speech. Be pleasant and refined.
Cherish noble thoughts and may cherished desires be attained. May your dreams
come true. May you achieve your future goals quickly”.

Your Lordship worked as an Advocate for almost 26 years before elevation
on 2nd September 2002 and has been discharging duties as a judge for about 11
years. Taking successful years in calculation, it can be said that you have about
one half of the total number of years on the Bench then what you have spent at the
Bar. But if we assess the two terms by reference to performance we can safely
say that the volume and merit of performance in terms of weight has been double
on the Bench then what was exhibited at the Bar.

AsaJudge your Lordship had occasion to deal almost every branch of
law. Justice never failed in the court under any circumstance. Your Lordship has
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leftan indelible mark in this court and when posterity will go through your judgments
they will admire your Lordship's profound knowledge of law and cogent and
convincing reason in coming to a particular conclusion.

The strength of judiciary lies in public confidence, which in turn depends

upon good relation ship between the Bar and the Bench and honest, sincere-

discharge of duties while performing the function by each of them with probity.

Though your Lordship would be retiring from the Bench today, [ am sure

. your Lordship's learning and knowledge would be available to society in general
and advocates in particular in some form or the other and you would continue to
serve the cause of justice in the times to come. In that sense it is not a farewell
address but itis a farewell to your Lordship from the High Court work only.

In the words of Justice D. M. Dharmadhikari "being 4 Judge is a difficult
and responsible job making intellectual and moral demands, Unlike most others
they do not and should not seek popularity”. Your Lordship folIowed this difficult-
task with perfection.

It would be ap_propnate to refer the speech of Justice’R.C. Lahoti who
spoke on the occasion of Dr. Justice Shiv Raj Patil's farewell as under :-

"We do not like to compliment his Lordship by writing the usual cant that
there was never a breeze in his Lordship's Court. In the case of Lordship, we have
witriessed many a positive department. His ever smiling countenance and the depth
and intensity of his learning and these are aspects one will like to cherish proudly.”

_ On the occasion of elevation your Lordship expressed the working method
ofal udge in religious perspective in the following words:

"It shall be my endeavour to seek Thee in my action knowing that
itis Thy power which gives me strength to act".

Your strong regard for Hindu ideals is borne out by the above expression

and we have seen that you always bowed with deep respect to the judgment seat
before starting the work giving holistic touch to your judgments. Further, this campus
and the members of the Bar will always remember a simple person in you bowing
down and seeking blessings of Lord Hanuman every evening before leaving the
Court premises after the court work is over.

This religious attitude was the principle force which guided Your Lordship
in performing function as a judge.

Usually it is customary to refer landmark judgments of the judges. Your
" decisionin Jeevanlal Vs, Deepchand laid the scope of a compromise degree and it
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was émphasized that a compromise can also be arrived at in relation to the property
which is not the subject matter of the suit. This judgment reduced the possibilities of
unnecessary litigation. In the case of A grawal Trading Company Vs. State the judgment
was given upholding the rights of elected bodies. The parameters of negligence have

been vividly explained in the case of Santosh Devi Vs. State and in the case of
Rajendra Prasad Vs. Union of India the effect of fraud on insurance has been dealt

with, explaining the scope of liability in such cases.

The judgments delivered by Your Lordship speak volume about the thrust
to deliver Justice to the litigants.

To bid farewell is always very sad and specially when yousay good-by to

" one whom you like and admire most and I am feeling the pinch of this moment.

On behalf of the Government of Madhya Pradesh and Law Officers of
the State and on my own behalf I wish my Lord and your family, healthy happy
andlonglife. - - - .

Shri Adarsh Muni Trivedi, Presxdent "M.P. High Court Bar
Association, bids farewell :- i

This is the sweet spring time. The flowers appear on the dew-pearled
earth, the birds on their wings are singing the melodic songs, the wind is odorous
with blooming of roses; but it is today the old misty autumn for all of us; as we
have congregated here to bid a farewell to Your Lordship Shri Justice Akhil Kumar
Shrivastava born on auspicious day of '‘Basant Panchami', the day of love on
wings; on your demitting the High Office of a Judge of this High Court.

Your Lordship have born on 31% January, 1952 and did your B.Sc. and
LL.B.; Joined practice as an advocate being enrolled in year 1976 with State Bar
Council of Madhya Pradesh and practised for a while in High Court of M.P. at
Jabalpur after joining the chamber of Shri B.C. Verma, Advocate, a great lawyer
of his time and now retired Chief Justice of Punjab and Haryana High Court and
thereafter, started practice at Gwalior Bench of this High Court. Your Lordship
belong to a family of great tradition of lawyers and your elder father Shri Justice
Shiv Dayalji was Chief Justice of this High Court of M.P.. Your Lordship practlced
onall disciplines of law like Constitutional Law, Civil Law, Criminal Law, Labour
Law, in field of service jurisprudence and arbitration law etc. in High Court of
M.P. as well as Supreme Court. 3

While practicing as an advocate Your Lordship were Standing Comsel
for several industries and companies like .K. Tyre, SRF company, Punj Alloyed



48

company, Gwalior Dugdh Sangh, Gwalior Sugar Factory, M.P. State Road
Transport Corporation, Cadbury India Ltd.; Jiwaji Rao Cotton Mills, Grasim
Industries, CIMCO, J.B. Mangharam, Hotline Teletubes, Hotline Glass etc. and
was also appointed Sole Arbitrator in some cases.

Your Lordship adorned the High Office of'a Judge of this High Court on 2™
September, 2002; and during last about an era of twelve years decided several
cases on each side of law-field; constitutional, civil, criminal with equal competence.
As a Judge Your Lordship had the quality of adapt quickly and have rendered
qualitative Judgments of great importance and long lasting legal effects. Yourideology
as a Judge comes across as two things - pristine pure and innocent, full of great lofty
ideas and sincere Judgments, human and emotional towards those who as a last ray
of hope knocked the doors of this Temple of Justice. Your Lordship have juxtaposed
your dreams with your experience while imparting substantial Justice, sometimes

“even by breaking the rigid norms and hyper technicalities of law; as sentient, sensitive
and sensible Judge. Your Lordship were always humorous, soft-spoken and rational
while on Board and always helpful like a great teacher to young and junior lawyers;
which always created a ravishing atmosphere of top flight nature in the court room
and a lawyer never returned from your court room in a tensile mood. Your rule was
never one laws for the lion and an ox. Rousseau says :-

"All Justice comes from God, He alone is its source."

It is why the seat of a Judge is praised as a godly seat and in Indian
culture, the Court of Justice is always regarded as a "Temple of Justice', and in
words of Cicero :-

"The Justice is the crowning glory of the virtues."- and your Lordship have

muaintained this gory of the virtues in your entire tenure of 12years; and it is why
the entire Bar loves and respects you as a true sentinel of Justice. This love is the
crowning grace of humanity, the holiest right of the soul and the golden link of
attitude which binds:the Bench and the Bar with the heart of life prophetic of
eternal good. Your Lordship have all the seven colours of spectrum of light the
patience, kindness, generosity, courtesy, sincerity, unselfishness and humility.

. Your name 'Akhil' stands for the English word 'infinite’, having no limits,
no bounds, a grand space in whose expansion everything pervades. 'Akhil’ is
attributed to the God as 'Akhil Brimhand Nayak', as He is Infinite Existence,
Infinite Knowledge and Infinite Bliss and He regards these three as one ; and your
peérsonality and qualities resembles your name'to its infinite character. This isan
endless song of your life. The great writer Mark Twain says :-

-
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"Praise is well, complinient is well, but affection that is
the last and final and most precious reward that any man
wins, whether by character or achievement ".

And it is that affection on our part to your Lordship, a reward from the
Bar forever and would be everlasting. We all wish you a precious life in future and
let each day provide you its own pleasure.

g NG W _
You live long for one hundred years and more and more to keep your

future resolutions with enduring physical and mental energies fluttering on golden
wings. The entire Bar joins me in such feelings towards Your Lordship.

At this Juncture, we the Members of M.P. High Court Bar Association
express our deep gratitude towards Your Lordship, Hon'ble the Chief Justice for
the vital changes brought into the system of this High Court for betterment in
administration of Justice and your dynamic approach to deal with under-
achievements and non performance and to keep the entire system energized. Your
Lordship are an infinitely renewable source of energy for the entire High Court
and we hope that your efforts will bring marvelous results. The surge may take
some time for new changes to work its way through the long lasting system, but it
will surely be proved effective. Your Lordship have experimented a lot with new
visions by breaking the stagnant norms, designing mechanisms and implementing,
it successfully within no time. In the words of William Shakespeare in ‘Tulius Caesar’,
we may say :-

"You came, You saw, You conquered.”

And more than that Your Lordship have conquered our hearts as well, by

your ever-smiling face, and your commitment towards better relationship between
the Bench and the Bar. '

And at last our enshrined sentiments to Your Lordship :-

"GN FoRd W 3R DK |
wforal o gitaa IR w1 |
/YT BT H IARaer I W TR |
= 7 farg i Rl -
Ueq 99T Sl g |

fpa oK =e G W | |
With all regards.
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Shri D.K. Dixit, President, M.P. High Court Advocates' Bar
Association, bids farewell :- .

~ Today we are bidding farewell to Hon'ble Shri Justice A.K. Shrivastava
who is demiting the office on 30/01/2014 and that is why we have assembled
today in this ovation.

My lords I recollect the memory of ovation when my lord Hon'ble Justice
took oath and ovation followed as if it was just yesterday. Time passes very fast.

In fact it is the time who regulates this world. If we go in the past, we all
have witnessed the ovation of my lord Hon'ble Shri Justice A K. Shrivastava when
he took oath of the office of the judge of this August institution and today the circle
of time is complete. Everybody has to face this moment and it is inevitable. But
some are really unforgettable creates history Hon'ble Shri Justice A K. Shrivastava
is one of them; he will be remembered by one and all for all the time to come.

My lord Hon'ble Shri Justice A.K. Shrivastava played his role of ajudge
and must be remembered in the annuals of the history of this great institution
Honble Shri Justice A.K. Shrivastava possessed all the qualities of a good judge
al}d to appear before him was always an experience of learning and knowledge.

Hon'ble Justice A.K. Shrivastava born on 31/01/1952, obtained the
degrees of B.Sc. and LL.B. and joined the profession, appointed as Additional
Judge on 02/09/2002 and permanent Judge on 08/09/2003. Before elevation
while practicing he worked in all the fields of law and was a very successful
lawyer. He was appointed sole arbitrator in so many cases, As on today he has
completed almost 12 years as a Judge.

We all have seen him very closely and found in him a very gentle soul and
a good human being, always ready to help the right litigant. Nobody has ever
suffered any bad treatment in his court.

My lord Hon'ble Shri Justice A.K. Shrivastava as a Judge delivered several
landmark judgments which are published in the law journal in golden words, quite
helpfull for the Jawyers and it is sure that Hon'ble Shri Justice A.K. Shrivastava
will always be remembered for his contribution in the legal field.

I on behalf of tllle members of High Court Advocates' Bar Association
and on my own behalf convey our good wishes to Hon'ble Justice A.K. Shrivastava
and his family and pray to god to give him good health and prosperity in future life.
I also request him to make himselfavailable for us whenever wé remember him
and keep himself busy in catering the need of society at large.

L]
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Shri Shivendra Upadhyay, Chairman, M.P. State Bar Council, bids
farewell :- ‘ '

AR = s el AR sfiarea BT S Ty O AfiaeT & Wy 7
AeOwael e e @1 i wedlel wfte Sea e ¥ Shergi® B w
@ ST i 2.9.2002 F AV Foa e o A wedie! # =mfd @ wu
 TEm &1 S qheagde Fde 5T 59 R weave e aftgd gReg
R 9§ o g A AR F I A 9 WS ool §|

A AR A afes SAR e R 3 e Rl & s g @
I R wwerdr @ Ry B wh R @ g " w@ee  aia s i &,
I I gl 1id! & 2R Ixon " 8| = ST # e areh didl =imaf sharad
2 Y 2 urTaar & drg ol | 99 WAl WY wasr W@ R el @ e
Fyofait 9 ererreiierr @ ot @ erdartzal F Sgafr 1 fafire def | off m are
It Pt ARTeel AT BT | Y He g Saw delt & IR &Y W@ €, 50 8 A
2 AT ST g araeia & s gan & andt Rty Srra Y et oY T I 9w
T ¥ I 9, 59 o B9 i arrenfad €, o anft Rfre S 1 aus SM a1
T VT Y TR | AW I afdige uRye Bl aik 9 UF W ol oK < S
T T B AT g STR N B B , o Ry ST gear S IEie
&, T AU AT @5 YWSTAAT @ Wi YD IR Teaved & e S @ &2 T
TR & Wi G FR BT g

TGl

Shri 'Rashid Suhal Siddiqui, Asstt. Solicitor General, bids farewell:-

We have assembled here today to bid farewell to one of our eminent
Judge Hon'ble Justice Shri Akhil Kumar Shrivastava on his last working day at
Jabalpur High Court. Your lordship was born on 31 Jan 1952 at Gwalior. His
father Late Jagannath Pd Shrivastava was a lawyer who practiced in High Court
Bench at Gwalior. Your lordship did his graduation and LLB from Gwalior and
started practice in the year 1976. Your lordship has specialized in Civil/
Criminal / Labour /Constitution including all types of service matter. YourJordship
mainly practiced in High Court as well as Supreme Court of India.

Your lordship took oath as Additiorial Judge on 02 Sep 2002 and thereafter
appointed as permanent judge on 08 Sep 2003. During long period of 12 years
as ajudge of High Court of Madhya Pradesh, your lordship has decided several

‘cases on all branches of Law. -
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Your lordshipis a courteous, multilingual judge with a great sense of humor,
He is known for his intelligence, hard work and punctuality. He is a thorou gh
gentleman both in and outside the court. He treats all with the same standard
without bias or favour. Your lordship is a simple and moderate person. Known for
his integrity, hard work and judicial reticence, 2 man full of wisdom, selfi imposed
discipline and loved by many people as he stood for what he has decided. He is

known for his ruthless candour.

There are lesser numbers of Judges who are remembered after they demiit
their office and Hon'ble Justice Shri Akhil Kumar Shrivastava is one of them,
whose memory would continue in the minds of advocates, often orthodox never
controversial and a believer in equitable dispensation of justice. Your Lordship
has become an ideal in his own way, several controversial issues were solved by

- your Lordship's judgments. On every subject your Lordship interpreted the law

in such a manner that the purpose and object of law maker is not frustrated.

He hada way of making everyone comfortable with his wit and compassion.
He will be sadly missed. I'wish him all the best for his post retirement life.

I on behalf of Government of India, all the Law Officers of Central
Government and on my own behalf, express our best w1shes for good health,
happiness and peace for the days ahead.

Shri M.L. Jaiswal, Presxdent Senior Advocates' Council, bids
farewell :-

Today we have assembled here in this conference hall of South Block of the
High Court to bid farewell to My Lord Justice A K. Shrivastava. My Lord belongs
to anillustrious family of Gwalior. Your Lordship's uncle Late Justice Shiv Dayal
Shrivastava was a Chief Justice of this Court. Aftera distinguished careera J udgeof

“this Court you are retiring today the 30" January 2014. You were appointed asa
Judge of MP High Court on 02/09/2002. Prior to your elevation you were an eminent -

member of Gwalior Bar and had a lucrative practice. Every Judge has his own way
of working and so you do. Your Lordship was quick to understand a case and came
to prima facie conclusion in no time. You performed yourjudicial duty with all judicial
norms, culture and decorum. The judgments delivered by your Lordship as reported
in the law reports, show your deep understanding of law and learning. My Lord, I
amreminded of an anecdote when a Chief Justice remarked to an Advocate, "itis
high time you should become a Judge". The Advocate said "Sir I am a fine speaker
and cut out for profession and not for a Judge's role, don't you see intelligence on

&
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my face." After a split ofasecond t‘l-le CJ gave a hearty laugh and said "You don't
see itonmy face Mr. Advocate."

‘Your Lordship was always cordial and courteous to all, we will miss you.
There is enough strength and energy left in your lordship. Your Lordship can
perform public service and also work in other avenues. An essay always
remembered by Nani Palkiwala, the towering colossus of Bombay Bar and of
lawyer's fraternity and I quote a part from it "Nobody grows old by merely living
in number of years, people grow old only by deserting their ideals. Years wrinkle
the skin but to give up enthusiasm wrinkles soul. Worry, doubt, self-interest, fear
and despair these are the quick equivalents of the long-long years that bow the
head and turn the growing spirit back to dust. Whether 70 or 16 there is in every
being's heart, the love of wonder, the sweet amazement of star and star like things
and thoughts, the undaunted challenge of events, of unfailing childlike appetite for
"What Next". unquote,

These wise words spoken will remind your Lordship in timesto come to
remain young and energetic. On behalf of Senior Advocates Council and on' my
own behalfI wish your Lordship and all the family members well and pray God
that he may provide your Lordship excellent health and a long happy life.

Farewell speech delivered by Hon'ble Mr. Justice A.K. Shrivastava :-

The sentiments and the words, which you have expressed, indicate your
greatness coupled with the affection towards me. I do not know how far I
succeeded on the touchstone which you have expressed about me but my entire
endeavour for last 12 years was to serve the humanity with the best of my abilities
within the four comers of the law and to decide the cases on the anvil of the four
tests which are laid down for a Judge by Socrates -

()  tohear courteously;

(i) toanswer wisely;

(i) toconsider soberly; and

(iv) todecide impartially.

I'would like to quote few lines quoted by Aristotle:

"The public looks upon the Judges as lzvmg Justice that is,
justice personifi ed "

~
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When there is no justice there can be no peace, no welfare, no liberty,
judiciary is the backbone of democracy.

James Bryce, once said:

I

"Law will never be strong or respected unless it has the

sentiment of the people behind it If the people of a state

make bad laws, they will suffer for it. They will be the first to

suffer. Suffering, and nothing else, will implant that sentiment
- of responsibility which is the first step to reform."

Let me go back to the days when I was 6-7 years old child. During those
days, I saw my revered uncle Late Hon'ble Shri Justice Shiv Dayal Ji when he
was a practising lawyer and my father Late Shri J.P. Shrivastava, Advocate going
together wearing black coat in the car to the High Court. The impact of their
personality in the robes had sown the seed of law in my mind to become a lawyer.
Although my revered uncle and my parents were keen to see me as a surgeon but
" when [ expressed my desire to become a lawyer, the only view which they
expressed with the bliss on their faces that if T want to accept the noble profession
of my family then I have to work like a horse and to live like a hermit.

It was the Kripa of the Almighty that I was born in the family of lawyers.
My grandfather Late Babu Parmeshwar Dayal Ji was a senior lawyer of'the High
Court of the erstwhile Gwalior State. Indeed, in my family the seed of advocacy
was sown by him in the year 1916. I1e heavenly abode on 11th July, 1939. Before
he left this world and refuged permanently in the lotus feet of the Almighty, my
revered uncle Shri Shiv Dayal Ji joined the Bar in the year 1938 and started his
career as lawyer with my revered grandfather. Needless to say that my uncle after
baving practised for two decades adorned the seat of Judge of this prestigious
High Court on 3rd November, 1958 and thereafter he played another very
successful inning of two decades to serve this prestigious High Court. He ultimately
_demitted the office while holding the post of Chief Justice of this Court on 27th
February, 1978. Indeed, before he was elevated to the Bench my revered father
Late Shri J.P. Shrivastava Ji joined his hands with my uncle in the year 1951 and
started practice with him.

On 1 January 1977, I joined my hands with my revered father in the
profession. Earlier to it from 28th June, 1976 to 31* December, 1976 I was in the
Chamber of Hon'ble Shri Justice B.C. Verma Ji for whom I am having great
respect. These two great personalities moulded me in the shape of lawyer and

7]
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played the role of Guru Vashishth and Vishwamitraji in my life.

I'would also like to mention that I owe a great respect in the lotus feet of
my revered father Late Shri J.P. Shrivastava Ji for another reason that he was also
my Guru when I was alaw student since he was a part-time law professor and
taught me various subjects of law during the year 1973 to 1976. After becoming
lawyer when I asked my father how to prepare a case, in answer he told that
similar type of question was asked by Arjun to Lord Sri Krishna in Chapter-Il of
Srimad Bhagavad Gitaand I quote it:

o7 GITT—
ReIGUErey &7 9197 GHIRRRNT $9a/
Rerael): & gama Fardfia avia 1541/

Iwould also like to mention its meaning: '
Arjun asked: |

O Keshav, what are the characteristics of one who is
accomplished in meditation and steady in intelligence?, How
does such a steady person speak? How does he sit? How
does he move? ‘

’

Indeed, in Chapter-2 of Srimad Bhagavad Gita, this conversation
between Arjiin and Yogeshwar Sri Krishna is known as “fRerqusm & eor
in which Lord Sri Krishna explained what are the characteristics of a steady
person. This anxiety and query of Arjun was explained by Yogeshwar in several
Shlokas but my revered father told me that I should prepare the case as
explained by Lord Sri Krishna in Shlok 58, which I would like to quote:

| el Wewddd faisTe wde )
steamfifrgarefwaw uar yfafRaariiss 1)
['would also like to explain its meaning in English:-

‘And when he completely controls his senses and keeps them
away from their objects, like a tortoise drawing its limbs
within its shell, his wisdom stands steady.

Needless to say that by the grace of Almighty I was elevated to this
Bench on 2nd September, 2002 and now my son Shri Sameer Kumar
Shrivastava has joined this noble profession in July, 2008. I feel proud to say
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that to share the responsibility of the profession of advocacy the Almighty has
given another hand to my son when he got married with Saubhagyawati
Deepshikha who before the marriage was a practising lawyer in the High
Court of Jharkhand at Ranchi and now she is also practising in the High Court
at Gwalior Bench. 1 am having proud to share with you that in my family the
profession of advocacy is nonagenarian and will soon reach the target of
centenarian after two years in the year 2016.

I am feeling proud to say that the first English Hindi Law dictionary
given to this Nation was written by my late grandfather Babu Parmeshwar
Dayal Ji in the year 1939, which was also kept in the exhibition of the Golden
Jubilee celebration of High Court. I would also like to share this golden
moment with you that there is a history why the said dictionary was written by
my grandfather. Indeed, somewhere earlier to 1930 when the laws of Gwalior
" were being enacted, the then Ruler His Highness Late Madliao Rao Scindia
(grandfather of Late Madhav Rao Scindia) openly in Darbar gave a verdict
that the law of the country should be enacted in the language which is known
to the public at large and not in English language. In Gwalior State Hindi
language was being spoken by the public at large. But there was a big question
mark that how these difficult legal English words could be translated in Hindi
language and that too with authenticity having its hallmark in the field of law.
Indeed, my grandfather accepted the said challenge and devoted his entire
life to prepare the English-Hindi law dictionary, My late uncle Hon'ble Shri
Justice Shiv Dayal Ji gave a new look to it in the year 1970 and thereafter its
revised edition was also published in the year 1975.

Indeed, judicial traditions of Gwalior have béen great. They are not built
within a year or few but it requires generation to be established. The High Court
in Gwalior State was established in the year 1894, In the year 1911, the High
Court Judicature Act of Gwalior State was enacted and came into force. The
credit goes to the rulers of Gwalior State for establishing the High Court for the
people at large of that State,. The senior Bar members would be knowing, but, in
brief I would like to mention to young members of the Bar who might not be
knowing that there was a complete separation of judiciary from the executive in
Gwalior State and the judiciary was totally independent in the sense that executive
never tried to interfere in the judicial process. In that regard the Darbar Policy
relating to Legislative and Judicial department Vol. V1! may be seen. The Ruler
was also paying great respect to the judgment of the High Court and never passed
any administrative order from Darbar to overrule the judicial verdict. After the

4
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independence the High Court of Gwalior State was merged into Madhya Bharat
High Court in 1948 and Principal Seat of Madhya Bharat High Court was at
Gwalior. Similarly, the Indore State also had the High Court. On coming into
force of State Reorganization Act from 1% November, 1956 the Madhya Bharat
High Court was converted into benches at Gwalior and Indore of the Madhya
Pradesh High Court.

I will be demitting the office of this prestigious High Court on the last
moment of today's golden date and again will join the Bar which I always
treat it to be my family. Because [ am going to join my family, now I will share
my sentiments with you in my own family language which certainly you people
will also like and therefore, now I will shift to speak in Hindi.
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NOTES OF CASES SECTION

~Slort Note
_ *(1) (DB)
Before Mr. Justice U. C. Maheshwari & Mr. Justice B.D. Rathi
W.P. No. 8348/2012 (Gwalior) decided on 5 July, 2013

CHOUHAN CONSTRUCTION (M/S) ...Petitioner -
Vs. L
UNION OF INDIA & ors. ...Respondents

.. .- Constitution - Article 227 &-'Cen_tmt Excise. Act (1 of 1 944),
Section 35 (F) - Exemption from depositing amount for filing appeal -
Appellate Authority partly allowed -the. application - Power of .
Superintendence - The question involved is "whether a petition can be
entertained under Article 227 against the Interlocutory Order?" - Held
- That.an interlocutory order. passed by appellate authority under its
vested discretionary jurisdiction could not be interfered under .
superintending or revisional jurisdiction of the High Court - Further
held, petition devoid of any merits deserves to be dismissed at the
stage of motion hearing. ' s '

. gRErT - JPT 227 T BRI TG YeH AfFfraT (1944 @,
1), SITYT 35 (¢%) — gieT weqga Bed P forg @F 0 vl @ ga - Il
giferaTdt - ardeT. @t arfrE e @ T fear — el T e, -
sTuw g g8 2. f cw siaddl ey @ faeg, ag=eT 227 ® Fafa
arfrT wETT @1 S whd) 2.7 — affreiRa - arfreht grfere T gTRT 99 -
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The order of the Court was delivered by: U.C. M AHESHWARIL, J.
Cases referred : TR _

1993(66) ELT 161(Del.), 2009 (248) ELT 181 (Del.), 1989 (42)
ELT 220 (Ker.), 1994 (69) ELT 193 (Cal.), 1999 (111) ELT 684(Cal.),
2012 (283) ELT 485 (Mad.), 2005 (184) ELT 347 (AlL), 2011(21) STR
457 (Tri. Ahmd.), 2010(20) STR 309 (Tri, LB), 2003 (10) SCC 121, AIR
1973 SC 76, AIR 1984 SC 38, AIR 1999 SC 745, AIR 2011 SC 1353.

Yogesh Chaturvedi, for the petitioner.
Anuradha Singh, for the respondents.



NOTES OF CASES SECTION

Short Note
*2)
Before Mr. Justice GD. Saxena T
M.A. No. 200/2004 (Gwalior) decided on 1 August, 2013

SURENDRA SINGH ' ...Appellant
Vs.
MAMTA & ors. ...Respondents

Motor Vehicles Act (59 of 1988), Section 166 - Grant of

Compensation - Pay and Recover - If there is a breach of conditions of -

insurance on the part of the driver and the owner as the vehicle was
being driven by a person not having a valid licence, in such a situation,
learned Tribunal is entitled to award an amount of compensation to be
paid jointly and severally against the owner, driver and may direct the
Insurance company to recover the award amount which is deposited by
it before the Tribunal from the owner of the offending vehicle.

Tew T A (1988 &7 59) &’ 166 — Flasv ygi7 fHar
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Case referred :
AIR 2004 SC 1340.

R.P. Gupta, for the appellant.
B.K. Agrawal, for the respondent No. 7.
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I.L.R. [2014] M.P., 01
" WRITAPPEAL - : :
Before Mr. Justice Shantanu Kembkar & Mr. Justice J.K. Mahesliwari
W.A. No. 621/2012 (Indore) decided on 13 March, 2013

MADHUBALA SHARMA (DR.) & ors. ... Appellants
Vs. - . .
UNION OF INDIA & ors. ...Respondents

L ,Serv}ce Law - Absorption - Deputationist does not have any
right to be absorbed on the deputation post - Held - No statutory Rule,
Regulation and Order has been pointed out for being absorbed - Mere
correspondence cannot come in the way of State for recalling the service
from the borrowing department - There is no malafides or arbitrariness
in issuance of the order - They have rightly been repatriated.

i ' (Paras11 & 12)

war fafer — whagT ~ ufabmeg » sfuffe $ 78
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- Cases referred : = .. . e .

1999°(8) SCC 381, 2004 Part 2 MPJR 89, AIR 2000 SC 2076.

A.M. Mathur with Abhinav Dhanodkar, for the appellant.
S.C. Agrawal, for the respondents No.1,3&6.
Mini Raveendran, Dy. GA. for the respondents No..4 &5 v

. ,ORDER .

‘The ~ Order * of "~ the - “couft ' was delivered: by
SnANTANU KEMKAR,J.:-All these writ appeals involve identical factsand
question of faw and they arise out 6f common'order dated 21.11.2012°passed
by the learned Single Judge as such they weré being heard together'and are
de¢ided by this common order. "~ o L

. Forthe sake-of convenience facts are taken ‘il'rom.Writ Appéal No.621/
2012 arising out of Writ Petition No.4237/2012. '
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2. Challenging the order dated 03.02.2012 issued by the State
Government repatriating her services which were on deputation with the
Employees State Insurance Corporation under the Central Government (for
short ESIC) to the State Government arid the Consequential orders issued by
the ESIC to implement the order of repatriation issued by the State
Government, the petitioner had filed the aforesaid writ- petition seeking
declaration of her to have been absorbed in the services of the ESIC.

3. The petitioner is a Doctor by profession. She is an employee of the State
Government. She was posted in the ESI Hospital run by the State Government.
Onaccount of the decision being taken for handing over the said hospital belonging
to the State Government to the ESIC, it was resolved that all the employees
serving in the said hospital of the State Government situated at Nandanagar, Indore
shall he treated as on deputation with ESIC initially for a period 6f one year which
can be extended upto three years. In furtherance to the said decision various
correspondence including Annexures P-1 to P-11 took place between the State
Government and the ESIC, reflecting therein that a process for absorption of
those employees who were sent on deputation was also initiated.

4, It is not in dispute that the initial period of deputation was extended by the
State Government from time to time upto 31-11-2012. However, by the impugned
order.dated 03.02.2012 the State Government informed the petitioner and the
ESIC that the petitioner's period of deputation is not extended further and she
along with the entire staff which was on deputation was ordered to be repatriated
onaccount of shortage of employees with the State Government. F eeling agerieved,
the petitioner and various other Doctors have filed the writ petitions which have
been decided by the common order impugned in this writ appeal.

5. The learned Single Judge after considering the record and after hearing
the parties dealt with the matter exhaustively and rejected the petitioner's prayer
for absorption of her services in the ESIC holding that the deputationist does not
have any right to be absorbed on the deputation post. The learned Single Judge
held that the relief claimed by the petitioner cannot be granted as she is employee
of the State Government and she has rightly been repatriated. The learned Single
Judge also considered the judgment passed by the Supreme Court in the case of
Rameshwaram Prasad Vs, Managing Director, U.P. Rajkiya Nirman Nigam
Ltd. and others 1999 (8) SCC 381 on which strong reliance was placed by the
petitioner. The learned Single Judge was of the view that in the said case rules
were framed for absorption and in the circurnstances it was held by the Supteme

3

.g) . .
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Court that though the power of absorption is discretionary it cannot be exercised
arbitrarily or at the whim or capricious of any individual.

6. Feeling aggrieved by the said order dated 21.11.2012 passed by the
learned Single Judge the petitioner has filed this intra Court appeal under
Section 2(1) of the M.P. Uchcha Nyayalaya (Khand Nyaypeeth Ko Appeal)
Adhiniyam, 2005.

7. We have heard learned counsel for the parties at length and perused
the documents.
8. Shri A.M. Mathur learned Senior counsel for the petitioner strenuously

urged that the decision of sending the petitioner along with other employees
on deputation in the ESIC and for absorption of their services in ESIC could
not have been revoked by the State Government, by way of cancellation of
the deputation and by issuance of the order of the repatriation. He argued
that the petitioner having been given an understanding that her services will be
absorbed in the borrowing Department where she has been sent on deputation
and the various steps being taken towards process of absorption by the lending
and the borrowing department, her services could not have been repatriated.
In support of his submissions, he has taken us to the various documents filed
along with Writ Petition including Annexures P-1 to P-11.

9. On the other hand Shri S.C. Agrawal, learned counsel for the
respondents No.1, 2 and 3 and Ms. Mini Raveendran, learned Dy. Govt.
Advocate for the respondents No. 4, 5 and 6 have supported the order passed
by the learned Single Judge. According to them, the parent department has a
right to recall the services of empoyees sent on deputation: They contended
that although there was some correspodence going on for absorption of the
petitioner with other Doctors in the borrowing department but it never took a
final shape and it remained only.proposal. In the circumstances, according to
them mere proposal for absorption as would be clear from the correspondence
will not come in the way of the parent department for recalling of service of its
employees which were sent of deputation.

10. Admittedly, the appellant/ petitioner is a State Government employee and
was sent on deputation to the ESIC. True it is, that there was some cortespondence
going on between the lending and borrowing department about the absorption of

the deputationist in the borrowing departmerit, however as would be clear from

the correspondence that no final decision about absorption of empoyees could be
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taken. Be that as it may, the petitioner is undisputedly a State Government empolyee
and she was sent on deputation to the ESIC and before any order of absorption
was passed she has been ordered to be repatriated by her parent department
along with all the simiilarly placed employees.

11. ADivision Bench of this Court ini the case of Dr. S M.P. Sharma Vs.
State of M.F. 2004 Part 2 MPJR 89 had occasion to deal with somewhat
identical situation. Taking note of the law laid down by the Supreme Court in
the case of Kundal Nanda Vs. Union of India and another AIR 2000 SC
2076 the Division Bench held that the parent department has always right to
recall the services of its employees sent on deputation. In the absence of any
specific contract assuring the employee of a partictilar tenure in respect-ofthe
deputation post, the person concerned can always and at any time be
-repatriated to its parent department to serve inhis substantive post therein at
the instance of either of the department and there is no vested right insuch a
person to continue for a long on deputation. It further observed that unlessthe
claim of the deputationist for permanent absorption in the department where
he works on deputationist based upon statutory Rule, Regulation or'Order
having the force of law, a deputationist cannot assert and suceeed in any such

“claim for absorption. . . N ‘ :

12.  Inthe present case no statutory Rulle, Regulation and Orderis being
pointed out giving any right to the petitioner for being absorbed. Mere
correspondence without there being any order for absorption cannot come in
the way of the State Government which is the lending department for recalling
the service of the petitioner from the borrowing, deparmtent. We find no
malafides or arbitrariness in issuance of the order by the State Government
for recalling of the petitioner's service. On the other hand, we find that their
exists a justified reason for issuing order of repatriation which as is clear from
the order is shortage of staffin the State Government services: :

13, In this view of the matter and the clear legal position in our bdnsidcred
view the learned Single Judge has committed no error in upholding the decision
of the State Government to repatriate the services of the petitioner and denying
the petitioner the relief of declaring her to be absorbed in the borrowing
department. No case for interference in this intra Court appeal is made out.

14. Accordingly, the appeal fails and is hlereb)'r dismissed. No orders as to

the costs. : Ce
’ Appeal dismissed.

B\
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I.L.R. [2014] M.P,, 05
WRITAPPEAL
Before Mr. Justice Shantanu Kemkar & Mr. Justice J.K. Maheshwari
W.A. No. 435/2013 (Indore) decided on 13 March, 2013

MOHAMMAD YAKUB & anr. ...Appellants
Vs. : )

REGIONAL TRANSPORT AUTHORITY, UJJAIN & ors....Respondents

Motor Vehicles Act (59 of 1988), Section 68 & Motor Vehicles
Rules, M.P. 1994, Rule 67 - Vires - Delegation of powers by the
Regional Transport Authority vide order dated 17.10.1994 is challenged
as contrary to the provisions of Motor Vehicles Act, 1988 and the Rules
of 1994 - Held - The order of delegation of power dated 17.10.1994
being not in consonance with Rules 67(1)(f) of the Rules 1994, the
same cannot be sustained - Hence, quashed. (Paras 3 & 10)

giev IIT AT (1988 BT 59), €T 68 T Fev AT [G94, TH -
1994, Fram 67 — afererrdlad — A & 17.10.1994 ERT TR TS uiae=
g1 BT wifREl & weadies &1, "iexd™ At 1988 9 faw 1994
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P wourieE @7 Sy . 17.10.1094, AW 1994 & Fr 67(1)(Tw) B
FeT & E B SR, A T 7 O wHd — I AP

Amit S. Agrawal, for the appellants.
Mini Ravindran, Dy. G.A. for the respondents No. 1 & 2.
A.S. Kutumbale with B.S. Gandhi & 4.K. Jain, for the respondent No.3.

ORDER

The Order of the ‘court was delivered by:
SuanNTaNU KEMKAR, J.:- This appeal is filed against the order dated
21.02.2013 passed by the learned Single Judge of this Court in Writ Petition
No0.979/2013. - '

2. At the outset, it has not been disputed by the learned counsel for the
appellants / writ petitioners that the order impugned in writ petition regarding
grant of temporary permit for the route Rampura to Ujjain and the temporary
permit granted in pursuance of the said grant have been set aside by the writ
Court with an observation that in case fresh temporary permit is granted by
the Secretary to the Regional Transport Authority (for short, RTA), the same
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Authority who is granting a temporary permit shall decide the objections of
the objectors, while passing the order in the matter of grant of temporary
permit. According to him, he is satisfied with the said part of the order.

3. However, subsisting grievance of the appellants is that the writ Court,
while"disposing of the writ petition, has upheld the notification dated
17.10.1994 delegating powers to the Secretary holding it to be in consonance
with the statutory powers contained in Section 68 of the Motor Vehicles Act,

. 1988 (for short, the MV Act, 1988) and Rule 67 of the Madhya Pradesh

. Motor Vehicles Rules, 1994 (for short, the Rules of 1994). He submits that
this finding is contrary to the provisions of law. As according to him, delegation
of powers by the RTA vide order dated 17.10.1994 is contrary to the
provisions of the MV Act, 1988 and the Rules of 1994.

4. " We have hieard learned counsel for the parties on this question.

s In order to decide the controversy raised, it would be e;pnrbpﬁ'ate to
" quote the relevaanrowswn of the MV Act, 1988, Sectlon 68 (5) of which
provides power of delegatlon reads thus: - -

“68. Transport Authorities. -

(5) The State Transport Authority and any Regional Transport
~ Authority, if authorized in this behalf by rules made under Section
96, may delegate such of its powers and functions to such
authority or person subject to such restrictions, limitations and
.conditions as may be prescribed by the said rules.”

6. RuIe 67 (1) (f) of the Rules of 1994 provides for delegation of powers
by RTA by a general or special resolution to Chairman, Secretary, Additional
Secretary or Assistant Secretary of the Authority. Rule 67 (1) (f) which is
relevant for dec1d1ng the controversy about delegation inre gard to temporary
* permit réads thus: - :

“67. Delegation. of powers by Regional Transport
Authorlty - y

(1) A Regional Transport Authority may, by-general or
special resolution recorded in its proceedings and subject to

- suchrestrictions, limitations and conditions, as may be specified,
delegate to Chairman, Secretary, Additional Secretary, or
Assistant Secretary of the Authority all or any of the following -

Y]

(2]
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powers, namely: -

O to grant or refuse to grant a temporary permit under
Section 87 or under sub-sections (7) and (8) of Section 88,
as the case may be.”

7. In exercise of powers conferred upon the RTA under the aforesaid Rule
67 (1) (f) of the Rules, RTA delegated the powers regarding temporary permit
vide order dated 17.10.1994. Relevant Clause (i) of the same reads thus:-

“fIva—gt=y TRae e g afal s gemite |

~(T®) &g aftgeT giReR g™ Wigma f5y 17 Atex amy
Fferram 1988 &1 aRT 87 (1—)) © arwa aens Py
aﬁmvmma?ﬁmﬁ?wmmﬁégﬂmm
g a3 o fear g

8. A plain reading of the aforesaid Clause (i) of the order of delegation dated
17.10.1994 demonstrates that the RTA has delegated to the Secretary the power
to grant the temporary permit in order to maintain the continuity of the temporary
permit, initially granted by the RT'A under Section 87 (i) (c) of the Act.

9. In our considered view, Rule 67 (1) (f) of the Rules of 1994, which
empowers delegation of powers by RTA does not empower delegation of
powers by the RTA in the manner in which it has been done. Such a delegation
also appears to be contrary to the spirit of Section 87 of the Act of 1988, The
powers to grant or refuse to grant a temporary permit under Section 87 or
under sub-sections (7) (8) of Section 88 of the Act, as the case may be, can
absolutely be delegated to the Secretary but cannot be delegated in the manner
in which it has been done.

10.  Inviewofthe aforesald in our considered view, the order of dclegatlon

dated 17.10.1994 being not in consonance Wlth Rule 67 (1) (f) of the Rules
of 1994, the same cannot be sustained, and as such, is hereby quashed.
However, the RTA shall be free to pass a fresh order of delegation in conformity

with the provision contained in Rule 67 (1) (f) of the Rules of 1994.

11, < With the aforesaid modification in the order passed by the learned
Single Judge, the writ appeal is disposed of.

C.c. within three days. -
Appeal disposed of.
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I.L.R. [2014) M.P., 08
WRIT APPEAL
Before Mr. A .M. Khanwilkar, Chief Justice
& Mr. Justice Krishn Kumar Lahoti
W.A. No.1485/2012 (Jabalpur) decided on 26 November, 2013

ADHAR SINGHBISEN  *~ - . . ...Appellant
Vs: :
STATEOFM.P.&ors. = - ...Respondents

'A. Industrial Disputes Act (14 of 1947), Section 2(j) - Forest
Department is an "Industry" within the meaning of Section 2(j) of
Industrial Disputes Act - Provisions of Industrial Employment (Standing
Orders) Act, 1961 are applicable to the employees of the Forest
Department, ‘(Para4).

B arten e Rare sferfrrr (1947 BT 14), &7v7 2(5) — atenfre
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B. . Industrial Employment (Standing Orders) Act, M.P. (26
of 1961), Section 2 - Provisions of the Act are applicable to the
appellant - Employee of the Forest Department. (Parad)

R aeifiE fraisrT (earht sm@e) afdfrm 7.4, (1961 @7
26), grer 2 — AT B Juge, afeneff w anp s ¥ — 9 fyEmT @7
AR |

C. Industrial Employment (Standing Orders) Rules, M.P.
1963, Rule 14-A - Appellant engaged in the Forest Department on daily
rated and was discontimied from service after completing 30 years of
service - Appellant entitled to the benefit to continue in service upto
the age of 58 years in accordance with Rule 14-A of the "Standard
Standing Order" Annexure to the Rules of 1963, a statutory protection
available to the appellant - There is no distinction between daily rated
employee or regular employee. (Paras 4 & 5)

T alelfre frooe (et arder) Frrm A 1963, Fraw
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Cases referred : )

| 2012 (4) MPLJ 366, 2011 (3) MPLJ 310, 2011 (4) MPLJ 86.

" ..P.C. Chandak, for the appellant.
Samdarshi Tiwari, G.A. for the respondents.

_ ORDER
The Order of the court was delivered by:

A.M. KHANWILKAR, C.J.:- Heard counsel for the parties.

1. Thisappeal takes exception to the decision of learned single Judge

dt.18.11.2011 in W.P.No.16122/2011(S). The appellant had challenged the

~ “communication dt.31.5.2011 issued under the signature of Divisional Forest

Officer, at page No.68 of the appeal paper book, whereby the appellant was
disengaged from service w.e.f. 30.11.2011. It is common ground that the
appellant was in service on daily rated basis since year 1981. The appellant
would claim that his services were governed by the provisions of the Standard
Standing Orders, as applicable to State of Madhya Pradesh, and as a result
of which his services could not be discontinued until his completion of 58
years of age. The Department, however, relies on notification dated 28.3.2006
issued by the Forest Department of Government of Madhya Pradesh which
provides that the services of daily rated workman should be discontinued on
completion of 30 years of service or 60 years of age whichever is earlier.

2. The appellant relies on a recent decision of Division Bench of our
High Court in Mahesh Rajak vs. State of M.P. and ors., 2012 (4) MPLJ
366, to buttress the above submission. The learned single Judge, however,
non-suited the appellant essentially on the basis of preliminary issue that the,

~applicability of Standard Standing Orders can be adjudicated only by the

appropriate Court dealing with the disputes covered under the Industrial
Disputes Act and the Standard Standing Orders and not in exercise of powers
under Articles 226 and 227 of the Constitution of India. In other words, learned
single Judge has not dealt with the merits of the controversy at all.
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3. .. Counsel appearing for the respondents supported the final conclusion
reached by learned single Judge in dismissing the writ petition referred by the
appellant. He further submits that even on rherits the appellant has no case as
the issue is covered by the decision of the'Full Bench of our High Courtin
case of Mamta Shukla vs. State of M.P.and ors, 2011(3) MPLJ 310.

4. Having considered the rival submissions, we are not impressed by
the preliminary issue of maintainability of writ petition, considering the
relief sought by the appellant. The appellant in writ petition had challenged
the decision of the authority disengaging him from service w.e.f.
30.11.2011 on the premise that the appellant had already completed 30
years of service and, therefore, could not be continued in service in terms
of notification dt.28.3.2006 issued by the Forest Department of
Government of Madhya Pradesh. This very question, in our opinion, is
squarely answered by the Division Bench of our High Court in Mahesh
Rajak's case (supra). The Division Bench was called upon to consider
the case of employees of the Forest Department of Government of Madhya .
Pradesh. After taking into account the provisions of M.P. Industrial
Employment (Standard Standing Orders) Act 1961 and the schedule
enacted thercunder, the Division Bench opined that the employees of the
Forest Department- being an industry, will be governed by the provisions
of Standard Standing Orders by virtue of which they could be disengaged
only upon completion of 58 years of age. This 0p1n10n is rendered taking
into account the relevant decisions on the point in issue as to whether the
Forest Department is an industry and including the decision in Badri v.
State of M.P. and ors., 2011(4) MPLJ 86, which in turn relies.on the
Full Bench demsmn in Mamia Shukla s case (supra). The Division Bench
in Mahesh Rajak s case has opined that the later decisions are
distinguishable and cannot be cited as precedent in respect of the matter
in issue. For, in those cases the Court was not called upon to consider
the efficacy of provisions of the Act of 1961 which applies to the
employees of Forest Department and of the provisions of the Standard
Standing Orders which guarantees their employment till attaining the age
of 58 years. Notably, the provisions of the'Act 0f 1961 and the Standard
Standing Orders make no distinction between a regular émployee and
the daily rated employee..

5. It is not argued béfore us that the decision in the case of Mahesh
Rajak requires reconsideration. All that has been argued, is that, Mahesh
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Rajak’s case runs counter to the principles stated and the exposition in
the case of Mamta Shukla by the Full Bench. As aforesaid, the Division
Bench deciding the case of Mahesh Rajak has already considered this
shade of argument in paragraphs No.20 and 22. It has rejected the same
by concluding that the said decisions are distinguishable. We are not
inclined to take a different view of the matter. As aforesaid, the appellant
is admittedly employed in the Forest Department of the Siate. For the
same reasons as recorded in the case of Mahesh Rajak — which
admittedly has attained finality and tmplemented by the Forest Department
of the State - this appeal succeeds. The impugned judgment is set aside -
and instead the communication dated 31.5.2011 issued under the signature
of Divisional Forest Officer, South Seoni Production Forest Division,
Annexure-P/6 to the writ petition, is also'quashed and set aside. It is,
however, made clear that the appellant would remain in service until

.completion of 58 years of age as provided by the provisions of the Act of

1961 and the Standard Standing Orders framed thereunder. The appellant
will be entitled to all the consequential benefits in terms of this order as if
he was deemed to be in service all along. ) '

6. Appeal disposed of on the above terms with no order as to costs...-
Order accqrdiﬁgly '
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e WRIT APPEAL. . T
Before Mr. A.M. Khanwilkar, Chief Justice & Mr. Justice Ajit Singh
W.A. No.1261/2013 (Jabalpur) decided on 29 November, 2013

GULAB MAKODE . ' ...Appellant
. STATE OF M.P. , ‘ ' ' ...Respondent

Constitution - Article 226 - Similar writ petitions involving
similar questions pending - Single Judge proceeded to dispose of the

petition in disregard of pendency of other companion matters - It cannot
.- be countenanced - Matter remanded back for analogous hearing with
' . . companion writ petitions. . - (Para2)

WIIETT — JgPT 226 — WAt Re afyen @fe R ga
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Ca.se referred : _ _
" AIR 1987 SC 1345. : - :

D K. Tripathi, for the appellant
~ K. Pathak, Dy AG. for the respondent

ORDER. - =+ o oteo

"The Order of" the conrt was_: cfeli\r:ered '.by .

AM. KHANWILKAR, C.J.:- Heard-counse] for the parties.

1. ~ Asshortquestionis mvolved in this appeal itis taken up for final
disposal forthwith, by consent. : -

2.  This appeal takes excepnon to the decision of the learned Single
Judge dated 24/9/2013 in W.P. No.15339/13. The appellant, as also
seventy other employees challenged similar show-cause notice issued to
them by the same employer. Those writ petitions, admittedly, are still
pending, inter alia W.P. No. 20473/12, and- connected cases, in which
interim order has been passed by co- -ordinate Bench on 6/12/12. Copy
of the said order was placed on record by the appellant. Nevertheless,

the learned single Judge proceeded to dispose of the writ petition filed by
this appellant in disregard of the pendency of other companion matters

involving similar question: That cannot be countenanced in view 6f the:

Apex Court decision in the case.of Bir Bajrang Kumar V. State of Bihar
& Ors. in AIR 1987 SC 1345. :

3. As aresult, we set aside the impugned decision and relegate the
parties before the learned Single Judge by restoring the writ petition to
the file to its original number, to be heard-along with companion writ
petmons list whereof shall be furmshed by the counsel appearing for the
partles :

4. :. Registryshall ensure that all writ petitions are hsted before one Bench‘

for analogous heanng
e Appeal disposed of. No order-as to costs.” -

_dppeal dfsposed of-

e
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‘ . . WRITAPPEAL
Before Mr. Justice Shantanu Kemkar & Mr. Justice S, C. Sharma
W. A. No. 916/2013 (Indore) decided on 29 November, 2013

STATE OF M.P. & ors. B - ...Appellants
Vs. - Lo e
DULE SINGH SOLANKI T ...Respondent

Constitution - Article 341 - Caste Certificate - Responﬂeni
applied for issuance of caste certificate - Contending that '"Mogia' caste
has been included as a Scheduled Tribe as per the presidential
notification issued under Constitution (Schedule Tribe) Order 1950 -
Held - 'Mogia' community is a Scheduled Tribe as per Presidential
Order - Once it has been established that the respondent is a member’
of '"Mogia' community and is a resident of Madhya Pradesh, he has to
be treated as a Scheduled Tribe and not as a Scheduled Caste:

(Paras 10 & 11)

Wi — J7eBT 341 — WY 9AT ww — wegeff ¥ @Ry gATT g
aﬁﬁﬁ%@mﬂﬁméwaﬁéﬁ@ﬁ?‘mﬁm‘mﬁraﬁ e
(rxpfera Srremfy) amder 1950 B st S B TE gl B afergEaT
T ATUR AT ST B w0 F wRARia frar T 2 — afrPretRe
- R @ qEw @ agER PR SRR sein NI 8 — U
IR ¥% Tfid s wwr @ 5 geeff AT e T @ it
u.mﬁamﬁﬂ,@ﬂqﬁawﬁmwmaﬁqﬂvaﬁs
I sl ) . S :

Cases referred : ..

W.P.No. 6762/2007 (PIL) decided on 23.01.2008, (2012) 1 SCC

M. Ravindran; Dy. G.A. for thie appellants.
L.C. Patne, for the respondent. e

‘ . ,ORDER N
The Order of ' the : court ' was' - delivered by :

S.C. SHARMA, J.:- Regard being had to the similar confroversy involved in’
these cases, they have been heard analogously together with the consent of
" the parties and a common order is being passed in the matter. Facts of Writ'
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Appeal N0.916/2013 are narrated as under :-

2. The present writ appeal has been filed by the State of Madhya Pradesh
being aggrieved by the order dated 27.4.13 (Annexure-A/1) passed in WP
No.9296/12, by which the learned Single Judge has allowed the writ petition
and has directed the Sub Divisional Officer, Revenue to. decide the
representation preferred by the respondent Dule Singh Solanki after granting
an opportunity of hearing by passing a reasoned order. The facts necessary
for adjudicating the present writ appeal are narrated as under :

3. Sole respondent Dule Singh Solanki claiming himselfto be amember
of Mogia Caste, submitted an application dated 24.11 .11 before the Sub
Divisional Officer, Revenue Tehsil Tarana District Ujjain for issuance-of a:
caste certificate. It was stated in the application that Mogia Caste has been
included as a Scheduled Tribe as per the Presidential Notification issued under
the provisions of Constitution (Schedule Tribe) Order 1950. The application
of the sole respondent was processed and areport was obtained from Patwari
of the village. The Patwari has submitted his report after due enquiry to the
Naib Tehsildar, Tarana on 18.12.11 duly certifying that the sole respondent
Dule Singh Solanki is a member of Mogia Tribe. It was also reflected in the
Patwari's report that based upon the pre-independence land record documents,
the caste of the sole respondent is Mogia and statement of villagers was also
recorded as well as a Panchnama was also prepared. The Naib Tehsildar
forwarded the report of the Patwari to the Sub-Divisional Officer with a
recommendation for issting a caste certificate treating Dule Singh Solanki as
a member of Scheduled Tribe category. The Sub Divisional Officer, however
has rejected the petitioner's claim for issuance of a caste certificate of schedule
tribe category vide order dated 4.1.12. The sole respondent being aggrieved
by the order dated 4.1.12 preferred a révision petition under Section 50 of
M.P. Land Revenue Code, 1959, however the same was dismissed by the
Collector, District Ujjain and being aggrieved by the order passed by the Sub
Divisional Officer dated 4.1.12 and-the.order passed by the Collector dated
30" April, 2012, a writ petition preferred before this Court. A ground was
raised by the petitioner therein i.e. in WP No0.9296/12 that as per Constitution
(Scheduled Tribe) Order 1950 'Mogia Caste' in the State of Madhya Pradesh
at item number 16 finds place and its a Scheduled Tribe. It was also argued
that in a similar case, the Division Bench of this Court i.e. in the case of
Krashnapalsing and Ors. Vs. State of Madhya Pradesh and Ors [WP
No.6762/2007 (PIL)] decided on 23.1 .2008 has held that the Mogia is a

1



“*

¥ _—

&

Y

F

-

LL.R.J2014]M.P. State of M.P. Vs. D.S. Solanki (DB) 15

Scheduled Tribe in the entire State of Madhya Pradesh. It was also brought
to the notice of the learned Single Judge that all the relatives of'the sole
respondent Dule Singh Solanki have been issued a castecertlﬁcate cert1fy1ng
them as a member of Scheduled Tribe “Mogla” el na

4. A reply was filed by the State Government to the Wnt petltlon and it
was stated in the reply and based upon some studies conducted by Schedule
Tribe Research Centre, Madhya Pradesh, Mogia and Moghiya are two different
castes and Moghiya has to be treated as Scheduled Caste and not Scheduled
Tribe. It was also stated in the return that in certain districts of State of Madhya
Pradesh “Mogia” is a Scheduled Caste and not a Scheduled Tribe and based
upon the research conducted by the Schedule Tribe Research Centre Madhya
Pradesh, the Sub D1v1310na1 Officer was justified in rej ectmg the claim. Another
document has been filed by the State Government as Annexure-R7/1, wherem
it was stated that Mogia is a Scheduled Tribe and Moghiya is a Scheduled
Caste and certificate be issued accordingly. Learned Single Judge based upon
the documents on record and the undisputed fact that the sole respondent—
Dule Singh Solanki is a member of Mogia Tribe, has disposed of the writ
petition by quashing the order passed by the Sub Divisional Officeron 4.1. 12
and has directed the Sub Divisional Officer to decide the representation of ‘
the sole respondent by passing a reasoned order.-

-~

5. Learned counsel appearing for the State Government and its
functionaries has vehemently argued before this Court that Moghiya is not
covered under the category of Scheduled Tribe and it is included in the
category of Scheduled Caste and therefore; the Sub Divisional Officer was
justified in rejecting the application of Dule Singh Solenk'i. The respondents
before this Court have placed heavy reliance upon the Executive Instructions
issued by the Scheduled Tribé Institute dated26.11.2007 and the contention’
of the learned counsel is that Moghiya is a Schedule Caste and Mogia is a
Schedule Tribe and therefore, persons belonging to the Moghiya cannot be
issued a caste certificate certifying them to be a member of Scheduled Tribe
category. Heavy reliance has been placed upon the research conducted by
the Tribal Research Institute.

6. Heard the learned 'Dy. GA and Shri L.C. Patne learned counsel
appeanng on behalf of the respondents and perused the récord. '

7. In the present case, the sole respondent- Dule Singh Solankl has
preferred an application before the Sub Divisional Officer Revenue, Tarana

i

-—
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for issuance of a Scheduled Tribe (ST) Category certificate in terms of the
Constitution (Scheduled Tribes) Orders, 1950 as amended from time to time
and a case was registered as Case No0.394-B-121/2011-12 by the Sub
Divisional Officer. The Sub Divisional Officer directed the Patwari, Halka
No.26, Village Makron, Tehsil Tarana District Ujjain to submit areport about
the residential and social status of the sole respondent-Dule Singh Solanki.
The Patwari after recording the statement of witnesses/villagers, prepared a
Panchnama dated 18.12.2011 and also verified the pre-independence land
records. The Patwari submitted a detailed and exhaustive report on 18.12.11
certifying the sole respondent Dule Singh Solanki to be a member of Mogia
Tribe. The report of the Patwari was forwarded by the Naib Tehsildar, Tehsil
Tarana District Ujjain to the Sub Divisional Officer and the Sub Divisional
Officer vide impugned order dated 4.1.12 has rejected the claim of the sole
respondent for issuance of a Scheduled Tribe category caste certificate. A
revision petition was preferred before the Collector under Section 50 of M.P.
Land Revenue Code, 1959 and the same has also been rejected vide order
dated 30.4.12. The Amendment of the Constitution (Scheduled Tribes) Order
1950 in respect of Madhya Pradesh includes Mogia as a Scheduled Tribe.
The relevant extract of the Presidential Order is reproduced as under :- -

“THE FOURTH SCHEDULE
(See Section 20)
AMENDMENT OF THE CONSTITTUION
(SCHEDULED TRIBES), ORDER, 1550
In the constitution {Schedule Tfibes) Order,1950-

(a)  Inparagraph2, for the figures “XIX” the figures “XIX”
shall be substituted:

(b)  Inthe Schedule:-

0] for Part VIII, the following Part shall be substituted,
namely:-

“ PART VIII- MADHYA PRADESH
L Agariya
2. Andh

-4
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3. Baiga

4:. ) Bhaina .

5. Bharia Bhumia, Bhunhar Bhumi_a, Bhumiya, Bhé'fié,
Paliha, Pando :
6. Bhattra .o

7. Bhil, Bhilala, Barcla, patelia- '~

8.  BhilMina = i
9. Bhaja L

10.  Bir, Biyar LT
1l.  Binjhwar ' I
2. BirhulBithot

: 13: Damor,Déinaria ' {;‘ o
14, Dhanwar - P .

.15. Gadaba, Gadba - -

16.  Gond, Arakh, Agaria, Asur,, Badi Marais, Bada Matia;

Bhatola, Bhimma, Bhata, Koilalashuta, Koliabhuti, Bhar,
Bisonhorn maria, Chota Mrai, Dandami Maria, Dhuru,
Dhurwam Dhoba, Dhulia, Dorla, Gaiki, Gutta, Gatti,Gaita,
,Gond, Gowari, Hill Marai Kandra, Kalanga, Khatola, Koitrm:
Koya, Khirwar,Khirwara, Kucha-Maria, Kuchki Maria,
Madia, maria, Mana, Mannewar, Moghya, Mogia, Monghya;
Mudoia, Muria; Nagarchi, Nagwanshi; Ojha,“Raj Gond;
Sonjhari Jhareka, Thatoa, Thotya, Wade Mrai, Vade Maria,

Daroi.
“17.- ‘
8. Coritenition of the appeliants is that Mogia is a Séheduled Caste and

.. Haiba, Halbi.”

I:

therefore, the Sub Divisional Officer has rightly passed the order dated 4.1.12
rejecting the claim of Dule Singh Solanki. The appellants have placed heavy
reliance upon a document dated 26.11.2007 (Annexure-R/1) enclosed
alongwith the reply to \:c_hc writ petition, which reads as under :- '
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9. This court has carefully gone through the Presidential Order as well as
the letter issued by the Scheduled Tribe Research Development Institute,
Bhopal and the aforesaid letter dated 26.11.2007 also makes it very clear
that persons belong to Mogia are members of Scheduled Tribe as in
Presidential Order Mogia is mentioned at Sr. No.16. Heavy reliance has been
placed upon some research conducted by the Tribal Development Institute
and this Courtis of the conisidered opinion-that the research conducted by the
Tribal Development Institute will certainly not supersede the Presidential Order
1950. A detailed and exhaustive enquiry took place in the matter and the
revenue authorities have arrived at a conclusion that the sole respondent is a
member of Mogia Tribe. The affinity test. conducted in the matter establishes
that the sole respondent Dule Singh Solanki is a member of Mogia Tribe. A
similar situation has been dealt with in the case.of Anand Vs. Committee for
Scrutiny and Verification of Tribes Claims and Ors., (2012) 1 SCC (L&S)
43 and'the Apex Court in paragraphs 20 to 26 has held under under :-

“20. The rules further stipulate that the Vigilance Officer
shall personally verify and collect all the facts about the social
status claimed by the-applicant or his parents or gnardians, as
the case may be. He is also required to examine the parents
or the guardians or the applicant for the purpose of verification
_of their tribe. It is evident that the scope of enquiry by. the
" Vigilance Officer.is broad-based and is not confined only to
the verification of documents filed by the applicant with the
applicatiOn or the disclosures made therein. Obviously, t the
.enquiry, supposed to be conducted by the Vigilance Oﬂ'icer
would ifclude the affinity test of the applicant to a partlcular
tribe to whiich he claims to belon g. In'other words, an enqulry
into the kinship and affinity of the applicant to a particular
Scheduled Tribe is not alieri to the scheme of the Act and'the
Rules. In fact, it is relévant and germane to the determination
_of social status of an apphcant

21.. Weare of'the view that for the purpose of examining
the caste claim under the Rules, the following observations of
- .this Court in Kumari Madhuri Patil (supra), still hold the field:"

13.. .The wgllance officer should personally verify and
" collect all the facts of the social status clanned by the
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- candidate or the parent or guardian, as the case may
- be: He should also examine the school records, birth
registration, if any. He should also examine the parent,

+ * guardian or the candidate in relation to their caste etc.
« -or such other persons who have . knowledge of the

wifimn. - social status.of the candidate and then submit a report
1w - ito the Directorate together with all particulars as

", envisaged in the pro:forma, in particular, of the

Scheduled Tribes relating to their peculiar

-anthropological and ethnological traits, deity, rituals,

"', customs, mode of marriage, death ceremonies, method

of burial of dead bodies etc. by the castes or tribes or
tnbal communities concerned etc."

Tt 22 " Itis mamfest from the afore-extracted paragraph that the

genumencss of a caste claim has to be consideréd notonlyona
 thorough examination of the documents submitted in support of
sthe claim but also on the affinity test, which would include the
-anthropological and ethnological traits etc.,'of the applicant.
.. However, it is neither feasible nor desirable to lay down an absolute
.-rule, which could be applied mechanicallyto examine a caste claim,
Nevertheless, we feel that the following broad parameters could
~be kept in'view while dealmg withacaste olaun

' Y Whlle dealmg with documentary evidence, greater-
reliance may be placed on pre-Independence
documents because they furnish a higher degree of
o probatlve value to the declaration of status of a caste,

" as compared 'to post Independence documents. In

" case the applicant is the first generation ever to attend

' school, the availability of any docurnentary ev1dence

" becomes difficult, but that i ipso facto does not cal] for
the rejection of his claim. In fact the mere fact that he
is the first generation ever toattend school, some benefit

- of doubt in favour of .the applicant may be given.

* ‘Needless to add that in the event of a doubt on the
credibility of a document, its veracity has to be tested
on the basis of oral evidence, for which an 0pportun1ty
has to be afforded to the apphcant

&

-
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(ii) While applying the affinity test, which focuses on
the ethnological connections with the scheduled tribe,
a.cautious approach has to be adopted. A few decades
ago, when the tribes were somewhat immune to the
~ cultural development happening around them, the
affinity test could serve as a determinative factor.
However, with the migrations, modernisation and
contact with other communities, these-communities
tend to develop and adopt new traits which may not
essentially match with the traditional characteristics of
the tribe. Hence, affinity test may not be regarded as a
litmus test for establishing the link of the applicant with
a Scheduled Tribe. Nevertheless, the claim by an
applicant that he is a part of a scheduled tribe and is

entitled to the benefit extended to that tribe, cannot -

per se be disregarded on the ground that his present
traits do not match his tribes’ peculiar anthropological
and ethnological traits, deity, rituals, customs, mode
of marriage, death ceremonies, method of burial of
dead bodies etc. Thus, the affinity test may be used to
corroborate the documentary evidence and should not
be the sole criteria to reject a claim.”

23.  Needless to add that the burden of proving the caste
claim is upon the applicant, He has to produce all the requisite
documents in support of his claim. The Caste Scrutiny
Committee merely performs the role of verification of the claim
and therefore, can only scrutinise the documents and rnatenal

produced by the applicant. In case, the material produced by,
the applicant does not prove his claim, the Committee cé.nnot

gather ev1dence on its own to prove or disprove his claun

24,  Having examined the present case on the touchstone
of the aforesaid broad parameters, we are of the opinion that
the claim of the appellant has not been examined properly.
We feel that the documentary evidence produced by the
appellant in support of his claim had been lightly brushed aside
by the Vigilance Officer as also by the Caste Scrutiny

Committee. In so far as the High Court is concerned, it has

21
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rejected the claim solely on the basis of the affinity test. It is
pertinent to note that some of these documents date back to
the pre-Independence era, issued to appellant's grandfather
and thus, hold great probative value as there can be no reason
for suppression of facts to claim a non-existent benefit to the
"Halbi' Scheduled Tribe at that point of time.

25.  From the documents produced by the appellant, it
appears that his near paternal relatives had been regarded as
belonging to the "Halbi' Schéduled Tribe. The Vigilance
Officer's report does not indicate that the documents produced

.by the appellant in support of his claim are false. It merely

refers to the comments made by the Head Master with
reference to the school records of appellant's father's maternal
brother and his aunt, which had been alleged to be tampered
with, to change the entry from Koshti Halba to Halba and
nothing more. Neither the Head Master was examined, nor

- any further enquiry was conducted to verify the veracity of

Head Master's statement. It is of some importance to note at
this juncture that in similar cases, involving appellant's first cousin
and his paternal uncle, the High Court, while observing non-
application of mind by the Caste Scrutiny Committee, had
decided a similar claim in their favour.

26." We are convinced that the documentary evidence
produced by the appellant was not examined and appreciated in
its proper perspective and the Hi gh Court laid undue stress on the
affinity test. Thus, the decision of the Caste Scrutiny Committee
to cancel and confiscate the caste certificate as well as the decision
of the High Court, affirming the said decision is untenable. We
are, therefore, of the opinion that the claim of the appellant deserves
to be re-examined by the Caste Scrutiny Committee. For the
view we have taken on facts in hand, we deem it unnecessary to

- refer to the decisions cited at the bar.

s

In the present case, keepmg in view the judgment delivered by the
apex court, the revenue authorities have verified the geriuineness of the caste
claim on the basis of documents and affinity test, and the claim has been turned
down in a mechanical manner by the Sub Divisional Officer based upon some
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research conducted by the Tribal Development Institute and therefore, in light
of the judgment delivered by the Apex Court as the revenue authorities have
held that the petitioner is a member of Mogia Tribe, this Court does not find
any reason to interfere with the order passed by the learned Single Judge.
Not only this, a similar situation arose earlier also and the caste certificates
were being denied to the member of Mogia Tribe certifying them to be a
member of Scheduled Tribe. A circular was issuéd by the Naib Tehsildar,
Rajgarh on 9.8.2007 stating therein that Mogia Community should be treated
as Scheduled Caste and not as Scheduled Tribe. The Division Bench of this
Court vide order dated 23.1.2008 has disposed of the writ petition by holding
that Mogia Community in the State of Madhya Pradesh will be treated as
Scheduled Tribe. The order passed by the Division Bench of this Court on
23.1.2008 in the case of Krishanpal Singh & Ors. Vs. State of M.P. & Ors.
{WP No.6762/2007 (PIL)} reads as under :-

“The petitioner who claims to be member of Mogia
community has filed this writ petition asa Public Interest Litigation
contending that by the Constitution( Scheduled Tribes ) Order,
1950, Mogia community has been included in the ent13'/ '16'of
the list relating to Madhya Pradesh as a Scheduled Tribe but by a
circular dated 09.08.2007 issued by the Naib Tahsiladar, Pachore,
District Rajgarh, all concerned authorities under him have been
informed that 'Mogia' community has been treated as a Schedule
Céste and not a Scheduled Tribe. The petitioner has accordingly
prayed that the said circular dated 09.08.2007 issued by the Naib
Tahsiladar, Pachore, District, Rajgarh be quashed.

We find that the in the Constitution ( Scheduled Castes)

Order, 1950, as amended, in the list relating to Madhya
Pradesh, in entry '39' the community "Moghia' has been
included as a Schedule Cast and it is perhaps for this reason
that the Naib Tahsildar, Pachore has issued the circular dated
09.08.2007 saying that 'Mogia' community should be treated
as Scheduled Caste and not Scheduled Tribe. But the circular
“has led to some confusion because of the fact that while Mogia'
community has been included as Scheduled Tribe in the list of
Madhya Pradesh appended to Constitution( Scheduled Tribes)
Order, 1950, the community 'Moghia' has been included asa
Scheduled Cast in the list relating to Madhya Pradesh
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appended to Constitution, (Scheduled Castes) Order, 1950.

We dispose of this writ petition with a direction that
the Naib Tahsiladar, Pachore, Distri¢t, Rajgarh will clarify that
it is the '"Moghia' community in Madhya Pradesh which will be
treated as Scheduled Caste, whereas the 'Mogia' community
in Madhya Pradesh will be treated as Scheduled Tribe.

With the aforesaid direction, the writ petition is disposed
of. If the petitioner is aggrieved by any particular order passed
against him, he may move the appropriate authority.”

11.  The aforesaid order of the Division Bench has been passed after dealing

with the Constitution (Scheduled Tribes) Order, 1950 and it has held that Mogia
community be treated as Scheduled Tribe and therefore, once it has been established
that that petitioner is a member of Mogia community and is aresident of Madhya
Pradesh, he has to be treated as a Scheduled Tribe and not as a Scheduled Caste,
and therefore, this Court is of the considered-opinion that no illegality/irregularity
or legal infirmity is in existence in the order passed by the learned Single Judge
dated 24.7.13, hence, the writ appeal preferred by the appellants (State of Madhya
Pradesh) being devoid of merits and substance, is accordingly dismissed.

9. The other connected writ appeal i.e. WA No. and WA No. is als
dismissed. . ~- -

10. No order as to costs.

Appeal dismissed.
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WRIT APPEAL
Before Mr. A.M. Khanwilkar, Chief Justice &
Mr. Justice Krishn Kumar Lahoti
W.A. No.1074/2006 (Jabalpur) decided on 5 December, 2013

MANAGING DIRECTOR, M.P. KHADI & GRAMODYOG |

BOARD & anr. B ...Appellants
Vs. -
SHRIINDRABHAN GAUTAM & ors. ...Respondents

Service Law - ACRs - Whether the confidential report pe}:taining
to year 1994-95 in the case of writ petitioner can be treated as 'advisory’

-
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or 'adverse' as such - Held - Depending on the finding recorded in that

behalf, the learned Single Judge may pass appropriate further

directions, as may required in the matter, in accordance with law.
(Para3)

dar Rfer — aif¥s vty gfdes — v Re o @ 999 & o
1894—95 & MUNT ufidss & ‘gars’ arm W7 Gwar & 41 ‘gfawa’ a=w
ST wear @ — afifgiRe - sw vdg 7 affafes f&d @ frad @
IR W, fagam vwa <mafify wifaa afalRea e oka s 9ear
2 v fo faftguR, e 3 amaEs )

Udyan Tiwari, for the appellants.
L.S. Singh with Lavkush Mishra, for the respondents.

ORDER _

The Order of the court was delivered by:
A.M.KHANWILKAR, C.J.:- This appeal takes exception to the decision of
the learned Single Judge dated 7.9.2006 in W. P. No.1564/1996.

02. By the said writ petition the respondents had made grievance about
having been superseded by his juniors (Respondents No.4 to 8) as Dy. Director
from the post of Manager. The stand taken by the respondents in the writ
petition/appellants herein to counter the grievance of the writ petitioner was
founded on the ACRs for the years 1992-93, 1993-94 and 1994-95. At the
same time, the appellants plainly accepted the position that the ACRSs pertaining
to years 1992-93 and 1993-94, even on a closer scrutiny, were nothing, but,
advisory. However, according to them, the ACR for the year 1994-95, by no

* stretch of imagination, could be described as advisory. That on the face of it,
. was adverse remark noted against the writ petitioner. No doubt the learned -

Single Judge has opined that even the said confidential report pertaining to
year 1994-95 was advisory in nature, However, the learned Single Judge has
not recorded any reason as to why in spite of the stand taken by the appellant
ﬁhat it was adverse in nature, ought to be treated as advisory only. Notably,
the learned Single Judge has not even adverted to the contents of the said
document, Annexure R-9 (Annexure P-6 to the writ petition). That cannot
be countenanced.

03. ° - Inthe circumstances, we set aside -the'ﬁnding recorded by the learned
Single Judge that the ACRs pertaining to year 1994-95 was advisory in nature;
and instead we relegate the parties before the learned Single Judge for re-
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examination of the issue afresh, Learned Single Judge after analyzing the relevant
document, Annexure R-9 (Annexure P-6 to the writ petition) and the documents
to be relied upon by the writ petitioners in support of the arguments that the
contents.of Annexure R-9, even if taken at its face value, ought to be treated
as advisory or adverse, as the case may be. After examination of the relevant
documents, the learned Single Judge ought to record a clear finding as to
whether the confidential report pertaining to year 1994-95 in the case of writ
petitioner can be treated as 'advisory' or 'adverse' as such. Depending on the
finding recorded in that behalf, the learned Single Judge may pass appropriate
further directions, as may required in the matter, in accordance with law.

. )
04.  The restored writ petition be proceeded before the learned Single
Judge as per its turn, under appropriate caption, after winter vacation.

05.  The writ appeal is disposed of, accordingly.
Appeal disposed of.

I.L.R. [2014] M.P., 26
WRITAPPEAL
Before Mr. Justice Brij Kishore Dube & Mr. Justice Rohit Arya
W.A. No. 108/2008 (Gwalior) decided on 12 December, 2013

SUBHASH GUPTA ...Appellant
Vs.
THE MANAGING DIRECTOR & anr. ...Respondents

Uchcha Nyayalaya (Khand Nyaypeetlh Ko Appeal) Adhiniyam,
M.P. 2005 (14 of 2006), Under Clause 2(1), Constitution - Article 227 -
Maintainability - Learned Single Judge upon perusal of the order
passed by the Labour Court and the Industrial Court, found no
‘jurisdiction error or patentillegality or perversity in orders passed by

both the Courts below - Held - Learned Single Judge has chosen not to -

exercise the original jurisdiction under Article 226/227 of the
Constitution of India while not interfering with the finding of Courts
below - Besides, the learned Single Judge has also not passed any
order on merits, for the reason the respondent Corporation has also
filed a writ petition against the order of the Industrial Court, which is
pending consideration - Appeal is not maintainable. (Paras 3,8 & 9)

geq T (Gve die w1 gdia) it 7wy, 2005 (2006
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BT 14). @ 2(1)@ Fada, wErT — JgoT 227 — ggefigar — faEm™
tod MRy 3 5% grared g9 Staifre ey gR 9id R &7
FgateT PR W YR fF QA Prad awmeat 5RO uiRe skt ¥
gftreRar 21 g a1 yee adoar ¢F fardwar a6 — sffelRa -
frgr toe =mfEnf @ fae e @ fred @ W wady 7 s
gV IRa © Wi, @ =87 226 /227 @ Fada IRPe aftreriRar
gatw T BT gug AT — 39 wenan, fIge e Rmantaia 9
Toeinl ) o1 Aty nRa = fFarn, 59 eror | 5 gweff frm 2
stenfire wraen © IRw 3 faeg Re wfywr A vwga & 2, ot 1%
franref @ — ardre aisefr w81 '

Cases referred :
2008 (1) MPLJ 152, (1999) 6 SCC 275.

Vivek Jain, for the appéllant.
Prashant Sharma, for the respondents.

ORDER

The Order of the court was delivered by:
ROHIT ARYA, J.:- Challenge made in this writ appeal is to the order dated
27.11.2007 passed in Writ Petition. Petitioner was dismissed from service on,
account of serious mis-conduct of misbehavior and hurling abuses upon his
senior officers. :

2. Application filed by the petitioner before Labour Court was dismissed
vide order dated 19.4.2006. The Labour Court has recorded the finding upon
due appreCIanon of evidence on record, that the charges levelled against the
petitioner were serious in nature and found proved. In appeal before the
Industrial Court, the Industrial Court did not interfere with the finding as regards
misconduct. However, modified the order of punishment with the imposition
of fine of Rs. 7,000/- and set aside the order of dismissal but without back
wages.

3. The learned Single Judge upon perusal of the order passed by the
Labour Court and the Industrial Court, found no jurisdictional error or patent
illegality or perversity in orders passed by both the Courts below and did,
therefore not interfere with the finding of facts in exercise of power of
superintendence under Article 227 of the Constitutional of India.

4. The instant writ appeal is preferred under Clause 2 (1) of M.P. Uchcha
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Nyayalaya (Khand Nyay Peet Ko Appeal) Adhiniyam, 2005. -

“2. Appeal to the Division Bench of the High Coutrt
from a judgment or order of one Judge of the High Court made
in exercise of original jurisdiction.- (1) An appeal shall lie from- '

-a judgment or order passed by one J udge of the High Court in
exercise of original jurisdiction under Article 226 of the "
Constitution of India to a Division Bench comprising of two
Judges of the same High Court:

Provided that no such appeal shall lie against an
interlocutory order or against an order passed in exercise of
supervisory jurisdiction under Article 227 of the Constitution
of India. ‘

(2yAn appeal under sub-section (1) shall be filed within
45 days from the date of order passed by a Single Judge:

Provided that any appeal may be admitted after the
prescribed period of 45 days if the petitioner satisfies the
Division Bench that he had sufficient cause of not preferring

the appeal within such period”

) :
3. © Upon perusal of the aforesaid provision, it is clear that the appeal shall
lie from a judgment or order passed by the one Judge of the High Court in
exercise of original jurisdiction under Article 226 of the Constitution of India,
and no such appeal shall lie against the order passed in exercise of supervisory
jurisdiction under Article 227 of the Constitution of India, -

6. The five Judges of Bench in the case of Manoj Kumar Vs. Board of
Revenue and others (2008 (1) M.P.L.J 152, on critical examination of catena

of judgments of Hon'ble Supreme Court, including the one cited by the

petitioner namely, Lokmat Newspapers Pvt. Ltd Vs. Shankarprasad (1 999)

6 SCC 275 as well as other High Courts, including this High Court crystallized

the distinction between the original jurisdiction and powers of superintendence

under Article 226 and 227 of the Constitution of India. Para 62 thereofis

quoted below: ' ’

. From the aforesaid it is quote vivid that the maintainability of a
writ appeal from an order or the learned Single Judge would
depend upon many an aspect and cannot be put into a

&
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straitjacket formula. It cannot be stated with mathematical
exactitude. It would depend upon the pleadings in the writ
petition, nature of the order passed by the learned Single Tudge,
character and the contour of the order, directions issued,
nomenclature given and the jurisdictional prospective in the
constitutional contexts are to be perceived. It cannot be said
in a hyper technical manner that an order passed in a writ
petition, if there is assail to the order emerging from the Inferior
Tribunal or Subordinate Courts has to be treated all the time
for all purposes to be under Article 227 of the Constitution of
India. It would depend upon the real nature of the order passed
by the learned Single Judge. To elaborate : whether the learned
Single Judge has exercised his jurisdiction under Article 226
or under 227 or both would depend upon various aspects and
many a facet as has been emphasized in the afore quoted
decisions of the Apex Court. The pleadings, as has been
indicated hereinabove, also assume immense significance. It
would not be an overempbhasis to state that an order in a writ
petition can fit into the subtle contour of Articles 226 and 227
of the Constitution in a composite manner and they can
coincide, co-exit, overlap or imbricate. In this context it is apt
to note that there may be cases where the learned Single Judge
may feel disposed or inclined to issue a writ to do full and
complete justice because it is to be borne in mind that Article
226 of the Constitution is fundamentally a repository and
reservoir of justice based on equity and good conscience. It
will depend upon factual matrix of each case.

b (Emphasis Supphed)
7. In para 67 the Hon'ble Bench has concluded in the ratio of the
judgment. _
8. In the light of law laid down by the aforesaid judgment, we have

examined the nature of the order passed by the learned Single Judge in the
instant case. We are of the considered view that the learned Single Judge, has
chosen not to exercise the original jurisdiction under Article 226 / 227 of the
Constitution of India while not interfering with the finding of courts below.
Besides, the learned Single Judge has also not passed any order on merits,
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for the reason the respondent Corporation has also filed a writ petition against
the order of the Industrial Court, which is pending consideration.

9. In view of the proviso of Clause 2 of Section 1 of the Adhiniyam, the
"instant appeal is not maintainable, hence, it is hereby dismissed.
Appeal dismissed,
LL.R. {2014] M.P., 30
7 WRIT PETITION _
Before Mr. Krishn Kumar Lahoti, Acting Chief Justice & Mr. Justice
Subhash Kakade
W.P, No. 1303/1998 (Jabalpur) decided on 18 June, 2013 .

STATE OF M.P. & ors. y ...Petitioners
Vs.

M/S SURYAAGRO OILS LTD. ' ...Respondent

General Sales Tax Act, M.P. 1958 (2 of 1959), Sections 44(1),
(2), (3) & 3(3) - Board of Revenue rejected the application u/s 44 of the
Act only on technical-ground that it was filed by the Additional
Commissioner Sales Tax who was not competent to file it - Held -
Section 44, it is apparent that the statute provides that the
Commissioner may, by application in writing can seek a reference u/s
44(1) or (2) of the Act - Sub Section 3 of Section 3 specifically provides
that the Additional Commissioner of the Sales Tax shall exercise all
the powers and perform all the duties conferred or imposed on the
Commissioner by or under this Act, throughout the State and for this
purpose any reference to the Commissioner in this Act shall be deemed
to include a reference to the Additional Commissioner of Sales Tax -
Board of Revenue without considering the aforesaid provisions have
wrongly rejected - Application filed by the Additional Commissioner on
behalf of the Commissioner, Sales Tax was maintainable - Matter is
remitted back. (Paras 8, 12 & 13)

GTEINTT I g—a% JfEfrga, 7.0, 1958 (1959 &7 2), Ry 44(1).(2).(3)
7 3(3) — UE "I A A FH IBAIS] AR R GRT 44 F sada fear
T JdET PR foa 5 I afaRew smgw, fawa =3 grT wga
f&ar war o &t 5 S/ WA TR @ ford wema Y er — afifEiRe -
HINT 44, 48 ¢ @ & S17 Syl wvar @ % g, fafew amdgs
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AET R Ugd fHar war AmdEs qigvfiy or — HrHelr g iy

P K. Kaurav, Addl. A.G. for the petitioners.
. None for the respondent inspite of service.

ORDER

: The Order of the ~court was delivered by:
K.X. LanoTI, AG.C.J.:- The petitioner has invoked jurisdiction of this Court
under Articles 226/227 of the Constitution of India by challenging two orders
passed by the Board of Revenue, Madhya Pradesh, Gwalior. First is the order
Annexure P-3 dated 27.7.1990 which was passed in appeal, filed on behalf
of the respondents, allowing the appeal in part, setting aside part of the order
passed by the Appellate Authority, Dy. Commissioner, Sales Tax, Bhopal and
remanding the matter to the Assessing Officer for levying additional tax as per-
the directions contained in paragraph 33 of the order. The another order
Annexure P-4 dated 10.9.1991 is also under challenge by which an application
preferred by the Commissioner of Sales Tax, M.P. under Section 44 of ML.P.
General Sales Tax Act 1958, was rejected on the ground that the application
was filed by the Additional Commissioner while under Section 44 of the Act,
only Commissioner of Sales Tax could have filed an application. These orders
are under challenge in this petition. T

2. ‘Before considering the case on merits, it would be appropriate that
before filing of this petition, the petitioner herein had filed an application before
this Court, under Section 44 (2) (b) of the M.P. General Sales Tax Act, 1958
(heréinafter referred to as the Act) for a direction to the Board of Revenue
for referring the matter to the High Court. The aforesaid case was registered
as M.C.C. No.234/1992 and by an order dated 8.1.1998 the Division Bench
of this Court dismissed the application. The order dated 8.1.1998 reads thus:-

“Shri R. S. Jha, Dy. A.G. for revenue.
Shri Sapre Adv. For assessee.

Heard _Iearned coun:s'el.
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This is an application u/s. 44 (2) of M.P. General
Sales Tax Act, 1958 at the instance of Revenue for
calling statement of the case. Since the application for
reference was rejected by the Tribunal as not
-maintainable having been moved by Additional
Commissioner Sales Tax, the Tribunal has not decided .
the case on merits whether a question of law arises or
not, Hence, no application under Sec.44 (2) of the Act
is maintainable. This order could have been challenged
by the State by way of writ petition and not by way of
reference. Consequently, this application u/s. 44 (2) of
the Act is rejected.”

3 After rejection of the application, filed by the petitioner under Section

44 (2) of the Act, the petitioner herein has filed this writ petition for setting
aside the aforesaid orders. :

4. So far as order Annexure P-3, by which an appeal preferred by the
respondent/assessee was allowed in terms of the directions issued in paragraph
"33 of the order, is concerned, against such an order remedy of reference was

available to the petitioner and the petitioner had invoked jurisdiction of Board

of Revenue for referrin g the matter under Section 44 (2) of the Act, but vide
Annexure P-4 it has been rejected.

5.« Inviewofthe aforesaid circumstances, it would be appropriate if firstly
the validity of the order Annexure P-4 is examined.

6. Learned counsel appearing for the petitioner submits that the Board
of Revenue had erred in rejecting the application filed by the petitioner only
on technical ground that it was filed by the Additional Commissioner who was
not competent to file it. It was submitted, by Shri Kaurav, learned Additional
Advocate General, that though the application was filed by the Additional
Commissioner, but in view of Section 3 (3} of the Act the Additional
Commissioner was empowered to file an application seeking reference from
the Board. The Board had wrongly rejected the application on the ground
that only the Commissioner was empowered to seek reference under Section
44 of the Act.

7. To appreciate the aforesaid contention it would be appropriate that
relevant provisions as contained in Section 44 (1), (2), (3) and Section 3 (3)

ards

-
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of the Act are referred.

"Section 44 - Statement of{c'a!se to High Court.-
(1) Within sixty days from the date of communication

by the Tribunal of any order to a dealer or to the

Commissioner under sub-section (2) of Section 38 or
sub-section (3) or sub-section (5)rof Section 39 [or
Section 45] the dealer or the Commissioner may, by
application in writing accompanied, where the
application is made by a dealer, by a fee of one hundred
rupees, require the Tribunal to refer to the High Court
any question of law arising out of such order, and where
the Tribunal decides to make a reference to the High
Court, it shall draw up a statement of the case and
refer it accordingly.

(2)  Iffor reasons to be recorded inwriting, the Tribunal
refuses to make a reference, the applicant may within sixty
days from the date of communication of such refusal -

(a) withdraw his application and if he does so, the
fee paid shall be refunded; or

' (b) apply to the High Court to require the Trzbunal
to make a reference.

(3)  Ifupon the receipt of an application under clause
(b) of sub-section (2) the High Court is not satisfied, that
the refusal was justified, it may require the Tribunal to
state the case and refer it, and on receipt of such requisition,
the Tribunal shall act accordingly. ' -

(4)  Ifthe High Court is not satisfied that the case stated

" is sufficient to enable it to determine the question raised,

it may call upon the Tribunal to make such additions or
alterations therein as the Court may direct in that behalf

(5) The High Court upon the fzearmg of a reference
under this section shall decide the question of law raised
thereby and shall deliver judgment thereon containing the

grounds of decision and shall send to the Tribunal a copy .

33
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of the judgment under the seal of the Court and the
signature of the Registrar, and the Ti rzbunal shall dispose
of the case accordingly.

(3-4) Where an appeal against the judgment of the High
Court under sub-section (3) is entertained by the Supreme
Court, the Tribunal shall dispose of the.case in accordance
with the judgment delivered by the Supreme Court and for
this purpose a copy of the judgment of the Supreme Court .
shall be sent to the Tribunal by the High Court under its
seal and the signature of the Registrar.

(6)  The costs.of a reference under this section, including
the disposal of the fee referred to in sub-section (1), shall
be in discretion of the Court.

(7)  The tax ordered by the Tribunal to be paid by an
order in respect of which an application has been made
under sub-section (1) shall, notwithstanding the making
of such application or any reference in consequence
thereof, be payable upon the making of the order:

(8) Where as the result of a reference under this section
the tax due from any dealer is reduced below the amount
paid by him under sub-section (7), the difference shall be
refunded to him in accordance with the provisions of Section
24.

Section 3 (3) - The Commissioner of Sales Tax and
the Additional Commissioner of Sales Tax shall exercise
all the powers and perform all the duties conferred or
imposed on the Commissioner by or under this Act,
throughout the State and for this purpose any reference to
the Commissioner in this Act shall be deemed to include a
reference to the Additional Commissioner of Sales Tax.”

8. From the perusal of Section 44 it is apparent that the statute
- provides that the Commissioner may, by application in'writing can seek a
reference under Section 44 (1) or (2) of the Act. Sub Section 3 of Section
3 specifically provides that the Additional Commissioner of the Sales Tax
shall exercise all the powers and perform all the duties conferred or

u-
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imposed on the Commissioner by or under this Act, throughout the State
and for this purpose any reference to the Commissioner in this Act shall
be deemed to include a reference to the Additional Commissioner of Sales
Tax. The aforesaid provision specifically provides that wherever a

- reference of Commissioner 1s made in the Act, it shall 1nc1ude the

Additional Commissioner.

9. The definition of Commissioner as provided in Section 2 (c) also defines
the Commissioner that "the Commissioner means thé Commissioner of Sales
Tax appointed under Section 3".

10.  Onanalogousreading of definition and Section 3 (3) there is no iota
of doubt that for all the purposes wherever there is-a reference to the
Commissioner in the Act, it shall include a reference to the Additional
Commissioner of Sales Tax.

11. * The Board of Revenue while dealing with the application filed by the
petitioner under Section 44 of the Act, rejected the application only on the
ground that the application was filed by Shri R. K. Sharma, Additional
Commissioner, Gwalior, who was vested with the powers of Addltlonal
Commissioner as per his appointment order, but was not empowcred to
perform the duties of the Commissioner and the application for reference
under Section 44 of the Act could have been filed by the Commissioner. =

12.  From the perusal of the aforesaid provisions as referred herein above
it appears that the Board of Revenue without considering the aforesaid
provisions have wrongly rejected the application, while the application filed
by the Additional Commissioner on behalf of the Commissioner, Sales Tax
was maintainable and the Board ‘of Revenue ought to have consxdered the
application preferred by thé petitioner under Section 44 of the Acton merits.

13.  Inthe light of the aforesaid discussion the impugned order Annexure
P-4 dated 10.9.1991 is not sustainable in law and is hereby set aside. The
matter is remitted back to the Board of Revenue who after restoring the
Reference No.41-PBR/90 to its number and after issuance of notice to the
other side shall hear and decide the matter preferably within a period of 90
days from the date of communication of this order.

14.  Considering the facts of the case there shall be no order as to-costs.

Order acc'ordingly
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WRIT PETITION
Before Mr.. Justice U.C. Maheshwari & Mr. Justice B.D. Rathi
W.P. No. 4283/2013 (Gwalior) decided on 4 July, 2013
\

MADHYA PRADESH MADHYA KSHETRA VIDYUT

VITARAN COMPANY LTD. ...Petitioner
Vs. '
THEAPPELLATE AUTHORITY & ors. . ... Respondents

Sick Industrial Companies (Special Provisions) Act, 1985 (I of
1986), Section 13(3), Constitution - Article 227 - Appeal dismissed in
default - Appeal filed by petitioner before AAIFR against the order of
BIFR which was dismissed in default - Petition against dismissal of
appeal in default is not maintainable as provisions provide for
applicability of Civil Procedure Code to the cases pending before BIFR
and its appellate authority - The forum for restoration of appeal is
available before the same appellate authority - Held - In such premises
of availability of appropriate forum, petition under this article cannot
be entertained. ., (Paras7& 8)

w7 aienfre wEH) (Rt suas) gffra, 1985 (1986 @7 7).
§IRT 13(3), W97 —~ Jq=BT 227 — fawa & It @iRw — arh g
fAETHIR @ TRy ¢ vy veaETraR @ wnd wega adfia, o
ARFH B SR RS = T — @fuwT @ T afie B wieh @
ﬁwuﬁm@wﬁwaﬁﬁm%maﬂmﬁwmammm
YIS & W FfRa saeon ¥ Rifde wfFar Wfrar st @ w6 @ Rig
Syefia wxd € — arfler W g s &1 W9, 99 aie) gt
& wE Suds ? — afifeiRa — seu wifaa <urarew @Y Syaear ot
dEd BV, 39 AW ¢ data qifast wt wwer 9@ far o wwar)

Vivek Jain, for the petitioner.
- ORDER

The Order of the court was delivered by:
B.D. RaTi, J.:- In brief, facts of the petition are that the petitioner is a
electricity distribution company owned by the Government of Madhya Pradesh
having distribution license in terms of Section 2 (17) of the Electricity Act,
2003. Petitioner is doing the business of electricity distribution in a part of the
State of Madhya Pradesh. Respondent No. 3 M/s Malanpur Steels Limited
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intended to establish and then established a steel processing plant at Malanpur

,District Bhind, (M.P.). For this purpose, it entered into two separate HT.

agreements with ML.P. Electricity Board in December, 1989. These were mini

steel plants and rolling mill. The connection were charged and supply started

to the respondent No. 3, in April, 1992. After sometime, respondent No. 3,

started facing problems. A major. fire accident occurred in factory premises'

on 15/10/1998. Since, 20/11/1998, both the connections were temporarily

disconnected, thereafter, in April, 1999, the connections were permanently

disconnected and billing was stopped.-But for the period of temporary

disconnection, the. meter rent and surcharge were billed on 31/03/1999. On

31/03/1999, an amount of Rs. 57.31 crores towards the mini steel plant and

amount of Rs. 2.24 crores were dues towards roiling mill units. Certain attempts

were made by the petitioner to recover the dues, but shortly thereafter, the

respondent No. 2 moved before the Board for industrial and financial

reconstruction (in short "BIFR") for rehabilitation and case No. 158/01 was

registered and in that case, Punjab National Bank was appointed as operating

agency for framing the draft rehabilitation scheme; however, by virtue of Section

22 (1) of Sick Industrial Companies (Special Provisions)Act, 1985 (for short

"SIC Act, 1985"), the recoveries of bills could not be materialized, as automatic

immunity was granted to the respondent No. 3 from all recoveries. Thereafter,

the petitioner appeared before the BIFR and intimated its dues to BIFR. A
committee was constituted by CGM (GR) for finalizing the dues and after
reconciliation, a net amount Rs. 55.686 crores was found dues on both the
units after deducting security deposits. BIFR circulated the draft.schemes.

Petitioner appeared before the BIFR and submitted its specific objection.

The BIFR, without giving a word of consideration on the objections of the

petitioner, sanctioned the final scheme dated 4/09/2012, the petitioner did

not receive the certified copy of the order from the BIFR, thoughi it is the rule
of procedure in BIFR to send the order by post free of costs to the parties.
However, when the copy was not received for a long time, the petitioner filed
an appeal before the appellate authority of BIFR on 2/03/2013 alongwith
photocopy of the order. 'The AAIFR, sent a notice directing the counsel to
remove the defects which could not be removed unless certified copy is received
from the BIFR. Matter was listed before the AAIFR, on 31/05/2013 and
then on 10/06/2013. Ultimately, the certified copy was received from the
BIFR, only on 10/06/2013 i.e. Annexure P/12. On 10/06/2013, the matter
was listed in default. On that date, appeal has béen rejected on the ground of
defects without going into the merits of the case.
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2..  Therefore, this petition hasbeen filed by the petitioner on 24/06/2013
under Article 226/227 of the Constitution of India being aggrieved from the
order 10/06/2013 (Annexure P/1) passed by appellate authority (AAIFR)in
.DY. No.666/13.and order dated 04/09/2012, passed by BIFR in case No.
158/01, Copy Annexure P/2 for issuing appropriate writ, either in the nature
of mandamus and/or certiorari against the respondent for the following reliefs:-

)] " That t_he impugned order annexure P/1 and para 15.6
of order Annexure P/2 may kindly be quashed.

ii) appropriate directions be issued as per law in pIacé of
‘directions issued by the BIFR in para 15.6 of order annexure
P/2. -

iii) any otherrelief deemed fit in the facts and circumstances
of the case doing justice in the matter including costs be also
awarded.

3. After perusal of record, we have also gone through the relevant
provisions of "the SIC Act, 1985" and BIFR Regulation 1987.

4, Regulation No.3 (a) and Regulation No.10 of the BIFR Regulation1987 |

and Sub Section 3 of Section 13, of the SIC Act, 1985 provide for applicability
of the provisions of Code of Civil Procedure to the cases pendlng before
BIFR and its appellate authority.

5. . .In BIFR Regulatlons, 1987 in whlch Regulation No.3(A) and
Regulation No. 10 are as.under:-

3. Definition- In these regulations, unless the context otherwise
_ Tequires-.

(a)  "Actmeans the Sick Industrial Companies (Special
Provisions) Act; 1985 (1 of 1986).

. Regulation 10 Which is as follows:- |

"10: Ex parte proceedings- Where on the day fixed for

" hearing; any of the parties does not appear, the proceedings,

. unless adjourned by the Board, shall continue in the absence
- of the party not so appearing.”

6. Simiiarly in SIC Act, 1985, Sub Section 3 of Section 13 read as under:-

A
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"13. (3) The Board or the Appellate Authority shall,
for the purpose of any inquiry or for any other purpose
under this Act, have the same powers, as are vested in
a civil court under the Code of Civil Procedure, 1908
(5 of 1908) while trying suits in respect of the followmg
matters, namely:- .

(a) the summoning and enforcing the attendance of any
witness and examining him on oath;

(b) the discovery and production of document or other
material object producible as evidence;

(c) the reception of evidence on affidavit; .

(d) the requisitioning of any public record from Any
court or office;.

(e) the issuing of any commission for the examination
of witnesses;

(f) any other matter which may be prescribed.”

7. Bare perusal of above-mentioned provisions, it is Clear that these
provisions provide for applicability of Code of Civil Procedure to the cases
pending before the BIFR and its appellate authority.

8. Inviewofthe applicability of the abovesaid provisions of the procedural
law, when query was made from the counsel about the provisions of Order
XLI Rule 19 read with Section 151 of the C.P.C., the forum for restoration of
the aforesaid appeal, which has been dismissed for want of prosecution and
also on account of non-curing the default, is available before the same appellate
anthority then, how this petition under the superintendent jurisdiction of this
Court could be entertained and agitated.

9, On which, the counsel seeks permission to withdraw this petition with
liberty to file the appropriate application for restoration of the impugned appeal
before the appellate authority under the above mentioned provisions alongwith
the prayer to consider this appeal in the light of Regulation No.10 of the
BIFR Regulation, 1987 read with Section 151 of C.P.C.

10.  Considering the aforesaid, without expressing any opinion on the merits
of the matter, this petition is hereby dismissed as withdrawn and not pressed
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by extending the liberty to file the restoration application within 30 days from
today i.e. 04/07/2013 under the aforesaid provision before the appellate
authority and pursuant to it such authority is directed that on filing such
application, the same be considered and decided on its own merits. It is further
directed that appeal be not dismissed only on the ground of limitation or default.
And if there is any default, then the opportunity to cure the same be provided
to the petitioner.

I1.  Accordingly, the W. P. is disposed of. No order as to costs.

Certified copy as per rules. ‘ .
Petition disposed of.

- L.L.R. [2014] M.P., 40
WRIT PETITION
. Before Mr. Justice Sanjay Yadav
W.P.No.11023/2013 (Jabalpur) decided on 5 July, 2013

PRAVEEN RULE ...Petitioner
Vs. ’
CENTRAL BOARD OF SECONDARY EDUCATION & ors. .. .Respondénts

Education - Admission - Petitioner has filed petition seeking
direction to respondent No. 2 to grant admission to his son in class
11th, subject mathematics - Held - Petitioner having failed to commend
regulation by CBSE to the effect that the student to be given the stream
of his choice irrespective of his performance, it cannot be said that the
respondents/school have faulted in discharging his public duties -
Petition dismissed. (Para 5)
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Cases referred :

AIR 1989 SC 1607, 2000(3) MPLJ 207, 2013 (3) MPHT 32, (1997)
3 8CC 571, C.A. 8783/3784 0f 2003 decided on 19.07.2007.
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S. Soni, for the petitioner.
ORDER
SanNJAY YaDpav, J. .:-' Heard.

1. On the strength of decisions in Shri Anandi Mukta Sadguru Shree
Muktajee Vandasjiswami Suvarna Jayanti Mahotsav Smarak Trust v. V.
R. Rudani AIR 1989 SC 1607, Rajendra Rathor v. M. P. Stock Exchange,
Indore 2000(3) MPLJ 207 and 4dnand Kumar Dubey v. Jabalpur Co-
operative Milk Producers Union Ltd. 2013(3) M.P.H.T. 32 and the
contention that the private education institution, respondent no.2, owe a public
duty to grant admission and allot choice subject in Class 11th, the petitioner
has filed this petition seeking direction to respondent no.2 to grant admission
to his son in Class 11th Mathematics.

2. In K. Krishnamacharyulu v. Sri Venkateswara Hindu College of
Engineering, (1997) 3 SCC 571, it has been held as under -

"when there is an interest created by Govemnment in
an institution to 1mpart education, which is a fundamental right
of the citizens, the teachers who impart the education, get an
element of public interest in the performance of their duties. -
The element of public interest requires to regulate conditions
of service of those employces at par with government
employees. Such employees are entitled to parity of pay scales
as per executive instructions of Government. State has
obligation to provide facilities and opportunities to people to
avail of right to education. Private institutions cater to the needs
of educational private institutions. A teacher duly appointed to
a post in a private institution is entitled to seek enforcément of
orders issued by Government. When an element of public
interest is created and the institution is catering to that element,
the teacher, the arm of the institution is also entitled to avail of
remedy provided under Article 226; the jurisdiction part is
very wide. It would be a different position if the remedy is a
private law remedy. They cannot be denied the same benefit
‘which is available to others. It is therefore held that writ petition

_1s maintainable. Appellants are entitled to equal pay on a par
with government employees under Article 39(d) of the
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Constitution." -

3. Thus, element of public interest must exist before a writ petition under
Article 226 of the Constitution of India directed agairist the action of private
school is being filed. In the case at hand, the petitioner having failed to establish
an element of public interest in a student claiming admission in particular stream
when he does not qualify for the same by the standard laid by the said institution.

4. In S.K. Varshney vs. Principal, Our Lady of Fatima H.S.S (Civil
Appeal No.8783/3784 of 2003 decided on 19.7.2007), it has been held that-

"Both the petitions were dismissed by the learned single
Judge on the ground that no writ would lie against unaided
private institutions and the writ petitions were not maintainable.

Aggrieved thereby, writ appeals have been filed before
the Division Bench without any result. The Division Bench held
that the writ petitions are not maintainable against a private
institute. Aggrieved thereby, these appeals have been filed.

Counsel for the appellant relied on a decision rendered
by this Court in K. Krishnamacharyulu and others vs. Sri
Venkateswara Hindu College of Engineering and another
1997(3) SCC 571. He particularly relied on the observation
made by this Court in paragraph 4 of the order that when an
element of public interest is created and the institution is
catering to that element, the teacher, being arm of the institution,
is also entitled to avail of the remedy provided under Article
226. :

This Court in Sushmita Basu and others vs.
Ballygunge Siksha Samity and ors., (2006) 7 SCC 680 in
which one of us (Sema, J.) is a party, after considering the
aforesaid judgment has distinguished the ratio by holding that
the writ under Article 226 of the Constitution against a private
educational institute would be justified only if a public law
element is involved and if it is only a private law remedy no

" writ petition would lie. In the present cases, there is no question
of public law element involved inasmuch as the grievance of
the appellants are of personal nature. We, accordingly, hold
that writ petitions are not maintainable against the private
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institute. There is no infirmity in the order passed by the learned
single Judge and affirmed by the Division Bench. These appeals
are devoid of merit and are, accordingly, dismissed. No costs"

5. In the case at hand, the petitioner having failed to commend regulation
by Central Board of Secondary Education (CBSE) to the effect that the student
to be given the stream of his choice irrespective of his performance, it cannot
be said that the respondents-School have faulted in discharging his public
duties. i

6. In view whereof, even if the contention that imparting an education is
apublic duty is given the credence, the petitioner fails to establish that giving
an admission in a particular stream/subject would also be a public duty.

7. The decisions relied on by the petitioner are applicable and operates
in respective spheres and issues raised therein. .

8. ° Inview whereof, no relief can be granted to the petitioner.
9. In the result, the petition fails and is dismissed. No costs.
Petition dismissed.

L.L.R. [2014] M.P., 43
WRIT PETITION
Before Mr. Justice Sanjay Yaday
“W.P. No. 22109/2012 (Jabalpur) decided on 16 July, 2013

MUNICIPAL COUNCIL ' - ... Petitioner
Vs, '
_ STATE OF M.P. & ors. ' R ...Respondents

A.  Constitution - Arttr:le 226 - Dtsc;plmary Action - Locus
Standi - Show Cause Notice issued to the officers of the petitioner as
to why disciplinary action may not be taken against them - Municipal
Councnl has no locus standi to challenge the sald show cause notice.

(Para9)
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" B, Municipalities Act, M.P. (37 of 1961), Section 167(4)(d)(e)
- Recovery - Municipal Council seized immovable property and attached
and locked the administrative building of the Company - Procedure as
_ prescribed u/s 167(4)(d)(e) of Act, 1961 nowhere provides for attaching
the building by putting lock over it - A mode which is not provided in
the Statute cannot bé invented by the Authority which is created by the
very said statute. . (Paras 13 & 14)

54 FUeGIferdT g, 7.7, (1961 &1 37), &Ivr 167 (4)(SH)(E)
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C. Municipalities Act, M.P. (37 of 1961), Section 323 -
Petitioner seized and locked the immovable property of Company and
attached and locked the administrative building - Lock was broke open
after the intervention of the local administration and the possession of
the building was given to the Company - In view of Section 323 of Act,
1961, it cannot be said that Divisional Commissioner, Collector did
any illegality in correcting the illegal action by the petitioner.

(Paras 14 & 15)
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D.  Constitution - Article 226 - Municipalities Act, M.P. (37
of 1961), Section 312 - Maintainability of Writ Petition - Writ Petition
filed through President of Municipal Council is not maintainable - This
defect is also not curable. (Para 16)
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Cases referred :

AIR 1960 SC 576. (1996) 6 SCC 660.

Kishore Shrivastava with C.¥. Rao, for the petitioner.
S.S. Bisen, G.A. for the respondents No. 1 to 9 & 13.
-~ Satish Bagadia with R.K. Sanghi, for the respondent No.10.

ORDER
SANJAY YADAY, J.:- Heard.

1. Controversy raised in this writ petition revolves round the action taken
by the functionaries of the State of Madhya Pradesh in allegedly preventing
the petitioner, a Municipal Council, in taking steps for recovery of dues towards
terminal tax from respondent no.10.

2. It is a matter of record that the petitioner is a Municipal Council
constituted under Section 5 of the M.P. Municipalities Act, 1961, Being so is,
endowed with all the duties, functions and powers under the Act. One such
power is to impose terminal tax on goods or animals exported from the limits
of the Council. This power is conferred vide clause (n) of sub-section (6) of
Section 127 and the Rules framed by the State Government. These rules are
the Terminal Tax (Assessment and Collection) On The Good Exported From
Madhya Pradesh Municipal Limits Rules, 1996.

3. That, respondent no.10 Hindustan Copper Limited is a Company
incorporated under the Companies Act, 1956 and is engaged in the business
of mining of Copper and its purification, sell and export.

4, That there has been a dispute in respect of extent of lability to pay
terminal tax between the petitioner and respondent no.10.

5. In the past, for the period April, 2000 to March 2006, the respondent
no.10 was subjected to the levy of terminal tax and the penalty thereon; where-
against Writ Petition No.950/2007 was filed by respondent no.10. However,
in view of provisions contained under Section 172 of 1961 Act, the respondent
no.10 was directed to avail remedy of appeal. The appeal preferred was,
however, dismissed on 12.5.2009 by the Civil Court for non-deposit as
required under Section 172(2) of 1961 Act. In revision, the order of trial
Court was sct aside. Later on, restored vide decision dated 20.1.2011 passed
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in W.P. No.7284/2010; where-against respondent no. 10 preferred SLP(Civil)
No0.9697/2011, wherein they were directed to deposit an additional amount
of Rs.10 crores with the petitioner herein with a further direction that on such
deposit, the appeal dismissed by Civil Judge Class I, Baihar on 14.5.2009
shall stand revived for being disposed of on merits. It is informed that the
appeal is pending consideration.

6. That for the period 1.4.2006 to 31.3.2012 petitioner raised the demand
of Rs.1,77,57,70,395/- vide notice dated 16.10.2012 under Section 164(3)
of 1961 Act. The demand was reiterated on 31.10.2012 and 16.11.2012.
The demand being not satisfied petitioner took recourse to measures under
Section 167 of 1961 Act. A request letter on 23.11.2012 was sent to In-
charge, Police Station Malanjkhand for providing necessary force.
Simultaneously, the respondent no.10 was called upon to deposit an amount

of Rs.1,88,67,56,075/- due towards terminal tax for 2006-07 t0 2011-12by - '

the Recovery Officer. On 26.11.2012, Recovery Officer seized immovable
property as per list (Annexure P/16). That the administrative building was
also attached and locked in presence of Tehsildar.

7. That the action of locking the administrative building was objected at
by the officers of respondent no.10 as the same could not have been under
Section 167 of 1961 Act. The authorities of respondent no.10 entered into,
correspondence with the State functionaries including the Collector, Balaghat
and the Divisional Commissioner. As apparent from the correspondence entered
into by the Collector, Balaghat that a law and order situation having arisen,
the State Administration intervened, the locks were broke open and possession
of administrative building was given to respondent no.10.

8. In the background of thesé facts, present writ petition has been filed
(a) to restrain respondents, Collector Balaghat, Sub-Divisional Magistrate,
Baihar, Sub-Divisional Officer (Police), Baihar from interfering in the
recovering proceedings (b) for direction to take action against these
respondents (c) for registration of case against Sub-Divisional Magistrate and
Sub-Divisional Officer (Police) and (d) for quashmg the notice-dated
19.12.2012.

9. So far as the relief of quashment of show-cause notices dated
19.12.2012; apparent it is therefrom that thereby the thenin-charge Chief
Municipal Officer and the then Executive Engineer have been called upon as
to why a disciplinary action be not taken against them. These two officers
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have not joined the petitioner when the quashment of these two notices are
sought by way of amendment. In a petition by the Municipal Council ithasno
locus standi to call in question the show cause notice issued to respective
officers for taking disciplinary action. It is for the respective officer to question
these notices which are issued under Rule 16 of the ML.P. Civil Services
(Classification, Control and Appeal) Rules, 1966. Even otherwise, petitioner
has failed to show that Commissioner, Jabalpur Division, Jabalpur lacks
jurisdictionin 1ssu1ng notice for minor pcnalty In view whcreof no interference.
is caused.

10. Regarding other reliefs as to prohibition and the restoration of
possession, the same has to be examined in the context of the provisions
contained under Section 167 of 1961 Act.

Sub-section (1) of Sect1on 167 stlpulates -

167. In what cases warrant may issue. - (1) If a person on
whom a notice of demand has been served under sub-section
(3) of Section 164 does not, within 15 days from the service
of such notice pay the sum demanded in the notice, such sum
with all cost of recovery may be recovered under a warrant in
the form prescribed by rules or to the like effect signed by the
Chief Municipal Officer -

(i)'  bydistress and sale of movable property belonging to
. such person; or

(i) by attachment and sale of the immovable property
belonging to him: .

Provided that, where any precautionarj( or other measures in

respect of any such property have been taken by the State

Government for the recovery of any sum claimed by it, no

proceedings shall be taken or continued under this chapter, in

respect of such property until the State Government's clalm :
. hasbeen pald off.

11;  Asto distress and sale of movable property the pro'cedure prescribed

under sub-section (3} and (4)(a)(b) and (c) are that -

(3) Power of entry under special order. - The Madhya Pradesh
Municipalities Act, 1961 It shall be lawful for any officer to
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whom a warrant issued under sub-section (1) is addressed if
the warrant contains a special order authorising him in this
behalf, but not otherwise, to break open at any time between
sunrise and sunset, any outer or inner door or a window of the
building in order to make the distress directed in the warrant,
if he has a reasonable ground for believing that such building
contains property which is liable to seizure under the warrant,
and if after notifying his authority and purpose and duly

demanding admittance, he cannot otherwise obtain admittance: .

Provided that such officer shall not enter or break open the

~ door of any apartment appropriated to the use of ‘woman until

he has given not less than three hours' notice of his intention
and had given such woman an opportunity to withdraw.

(4) Warrant how to be executed.--It shall also be lawful for
such officer to distrain, wherever it may be found, any movable
property or attach any immovable property of the person therein
named as defaulter subject to the following conditions,
exceptions and exemptions, namely:-

(a) - the following property shall not be distrained :- -

6] the necessary wearing apparel and bedding of the
defaulter, his wife and children, and utensils used for cooking
and drinking; :

(i) the tools of artisans;

@)  whenthe defaulteris an agriculturist, his implements of

- husbandry, seed-grain, and such cattle as may be necessary to

enable him to earn his livelihood:
(iv)  book of account;

(v)  religious books and idols of worship;

(b) the distress shall not be excessive, that is to say, the

property distrained shall be as nearly as possible equal in value
to the amount recoverable under the warrant, and if any articles
have been distrained which, in the opinion of the Chief
Municipal Officer or of the persons to whom the warrant was

e
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12.

13.

addressed should not have been $o distrained, théy shall - :
forthwith be returned to the persoti from whom it was -

distrained; -
(c)  -the officer shall on distraining or attaching the property

forthwith make an inventory thereof, and give to the personin "~ - -

possession thereof at the time of distress or-attachment, a -

written notice in the form prescribed by rules that the said
property will be sold as shall be specified in such notice;

Regarding immovable property, the procedire is prescribed under
clause (d) and (e) of sub-section (4) of Section 167 stipulating -

(d)  whenthe property is immovable :-

(i) - theattachment shall be made by an order proh1b1tmg .

the defaulter from transferring or charging the property in any
way, and all persons from taking any beneﬁt from such transfer
or charge; .

(i)  the order shall be proclaimed at some place on or.
adjacent to the property by beat of drum or other customary
mode, and a copy of the order shall be fixed on a conspicuous
part of-the property and upon a conspicuous part of the.
Municipal office and also when the property is-land paying

~ revenue to the State Government, in the office of the Tahsildar

of the tahsil in which the land is situate;

(e) anytransfer of, charge on, the property attached or of
any interest therein made without the writtén permission of the
Council shall be void as against all claim of the Counc1l
enforceable under the attachment. ; '

N

Combined reading of sub SCCtIOIl (3)and (4) rnakes Lt ample clear
that though for the purpose of seizure under special order it is lawful for a
warrant officer to break open at.any time between sunrise and sunset any
outer or inner door or a window of the building in order to make the distress
directed in the warrant whereas in respect of immovable property, the
procedure as prescribed under clause (d) and (e) of sub-section (4) of Section
167 which nowhere provides for by attaching the building by putting lock
over it. Amode which is not provided in the statute cannot be invented by the
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Authority which is created by the very said statute and it also does not lie in
the mouth of such authority, as contended that, the aggrieved person could
take recourse to law for prohibiting such an act.

14,  Regarding powers of Divisional Commissioner, Collector or any other
officer authorized by the State Government, reference can be had of the
provisions contained under Section 323 of 1961 Act which provides that -

323. Power to suspend execution of orders, etc., of Council - -
(1) If in the opinion of the Divisional Commissioner, the
Collector, or any other officer authorized by the State
Government in this behalf, the execution of any order or
resolution of a Council, or of any of its Committee or any other
authority or officer subordinate thereto, or the doing of any
act which is about to be done or is being done by or on behalf
of the Council, is not in conformity with law or with the rules
or bye-laws made there under and is detrimental to the interests
of the Council or the public or is causing or is likely to cause
injury or annoyance to public or any class or body of persons
or is likely to lead to a breach of the peace, he may, by order
or prehibit the doing of any such act. )

(2) When any order under sub-section (1) is passed the
authority making the order, shall forthwith forward to the State
Government and to the Council affected thereby a copy of the
order with a statement of reasons for making it; and it shall be-
in the discretion of the State Government to rescind the order,
or to diréct that it shall continue in force with or without
modification, permanently or for such period as it thinks fit:

Provided that the orQer shall not be revised, modified or
confirmed by the State Government without giving the Council
reasonable opportunity of showing cause against the order.

15.  Having thus considered this Court is of the view that the respondents
no.9, 11 and 12 did not commit any illegality in correcting the illegal action by
the petitioner in locking the administrative building of respondent no.10.
Therefore, no interference is caused.

16.  Eveh otherwise, this petition by the Municipal Council through its
President is not tenable as the same is not in consonance with the provisions

&
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of Section 312 of 1961 Act which stipules -

17.

contained under Section 312 of 1961 Act, 1t losses its attractlveness and the

312.  Powerto institite legal proceedings and obtam legal
advice. - With the previous sanction of the Council, 'the Chief
Municipal Officer, or such other officer, as may be authorized
by the Council in this behalf, may on behalf of the Council -

(a) institute, defend or withdraw from legal proceedings under
this Act, or under any rule or bye -law made thereunder, or
under any other enactment for the time being in force;

(b) admit, compromise or withdraw any claim made under
this.Act or under any rule or bye-law made thereunder, or
under any other enactment for the time being in force; and

(c) obtain such legal advice and assistance as he may, from
time to time, think it necessary or expedient to obtain for any
purpose referred to in the foregoing clauses of this section, or
for securing the lawful exercise or discharge of any power or
duty vesting in or imposed upon the Council, any of its
committees or any municipal officer or servant.

51

Though it is contended that the provisions that the institution of legal
proceedings by the Chief Municipal Officer or such other officers as may be
authorized by the Council with a previous sanction is directory and not
mandatory and the filing of writ petition by the President is a curable defect,
though sound attractive, but when examined on the touchstone of the provisions

-

tenacity.

18.

While dwelling on a sifilar provision regarding institution of legal -
proceedings, it has been held by their Lordships (maj onty view) in Ballabhdas
Agarwala v. J. C. Chakravary AIR 1960 SC 576 :

18.  Whether as an ordinary citizen he could file the
complaint takes us to the next question-are the provisions of
S. 537 merely enabling or are they obligatory in the sense that
no legal proceedings under the Calcutta Municipal Act, 1923

as in force in the Municipality of Howrah, can be instituted

except in accordance with the provisions of that Act? It is
necessary to read at this stage S. 537. It is in these terms:
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"The Commissioners may-

(a) institute, defend, or withdraw from legal proceedings under
the Calcutta Municipal Act, 1923, as in force in the Municipality

of Howrah or under any rule or bye-law made thereunder;

(b) compound any offence against the Calcutta Municipal Act,
1923, as in force in the Municipality of Howrah or against any

. rule or bye-law made thereunder which, under any enactment

for the time being in force, may lawfully be compounded;

(c) admit, compromise or withdrawn any claim made under
the Calcutta Municipal Act, 1923, as in force in the Municipality
of Howrah or under any rule or bye-law made thereunder;
and

.(d) obtain such legal advice and assistance as they may from

time to time think it necessary or expedient to obtain for any of
the purposes referred to in the foregoing clauses of this section,
or for securing the lawful exercise of discharge of any power
or duty vesting in or imposed upon the Commissioners or any
Municipal officer or servant,"

19. . Onbehalf of the appellant it has been urged before us
that the provisions of S. 537 are obligatory, and the principle

. invoked in aid of this construction is that adopted' by the Privy
Council in Nazir Ahmadv. King Emperor, 63 Ind app 372 at _

p. 381: (AIR 1936 PC 253 (2) at p. 257), viz, that where a
power is given to do a certain thing in a certain way, the thing
must be done in that Way or not at all. In other words, the
argument of learned counsel for'the appellant is not that the

‘word 'must’ must necessarily be read for the word 'may' in S.

537, but that if a legal proceeding is to be instituted under the
Municipal Act in question, it must be done in accordance with
the provisions of the Act and not otherwise. On behalf of the
respondent, however, the contention is that S. 537.is merely

‘enabling in nature, as the.use of the word 'may’ shows, and the

general principle embodied in the Code of Criminal Procedure
of taking cognisance of an offence on an complaint by even a
private person is not in any way affected by S. 537.

e "
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20. These are the rival contentions which fall for -

consideration and we are of the view that the construction put
on the section on behalf of the appellant is the sounder and
more acceptable construction.

21. The section talks of various acts which the
Commissioner may do and these acts have been put in four
categories under clauses (a), (b), (¢) and (d). We are primarily -
concerned with clause (a), which talks of three things- "institute,
defend, or withdraw from legal proceedings under the Calcutta
Municipal Act, 1923." It can hardly be doubted that the section
does not compel the Commissioners to institute, defend or
withdraw from legal proceedings; for example, clause (d) says

_"obtain such legal advice and assistance as they may from time

to time think it necessary or expedient to obtain etc." This
obviously shows that the Commissioners are not compelled
to obtain legal advice. In the context, the use of the word
'may’ is therefore appropriate: But the question still remains-if
the Commissioners wish to do any of the acts mentioned in S.
537, must they do so in accordance with the provisions of the

Act? We think that they must; otherwise S..537 becomes

clearly otiose. What is the necessity of S. 537 if the
Commissioners can do the acts mentioned therein independént
of and in a manner other than what is laid down therein?
Learned counsel for the respondent suggested that S. 537 was

‘enacted by way of abundant caution to enable the Municipality,

a body corporate, to spend money on the institution of legal
proceedings etc.' We are not impressed by this argument. Like
all other Municipal Acts, the Calcutta Municipal Act, 1923
has a section (section 5) which constitutes the Municipality
into a body corporate and there are detailed provisions about
Finance. Loans, Accounts, Taxation etc. Section 84 of the
Calcutta Municipal Act, 1923 lays down: - ’

- "84 (1) The: moneys from time to time credited to the
. Municipality shall be applied in payment of all sums, charges

- and costs necessary for carrying out the purposes of this Act,

* or of which the payment is duly directed or sanctioned by or

under any of the provisions of this Act.
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2. Such moneys shall likewise be applied in payment of all
sums payable out of the Municipal Fund under any other
enactment for the time being in force."

Obviously, therefore, no other separate provision for
expenditure of money in connection with the acts mentioned in -
S. 537 was necessary by way of abundant caution. We are,
therefore, unable to accept as correct the reason given by
learned counsel for the respondent for the insertion of S. 537.

22, There are other provisions of the Act which also throw
some light on the question. Section 531 provides for the
appointment of Municipal Magistrates for the trial of offences
under the Act and the rules or bye-laws made thereunder.
Sectioni 532 provides for cognisance of ¢ffence by Municipal
Magistrate having jurisdiction in Calcutta; section 533 gives
power to hear a case in the absence of the accused person;
section 534 prescribed a period of limitation for prosecution
and section 535 says who can make a complaint of the existence
of any nuisance. Under S. 535 the complaint can be made
either by the Municipality or any person who resides or owns
property in Calcutta: The above provisions are followed by
Ss. 537, 538 and 539. Section 537 gives power to the
Municipality to institute legal proceedings etc.; S. 538 deals
with suits against the Municipality and S. 539 provides the
usual indemnity clause.

23. An examination of the aforesaid provisions shows that the
Calcutta Municipal Act, 1923 provides inter alia for a machinery
for proceedings before Magistrates and other legal proceedings,
All these provisions can have one meaning only, viz. that the
machinery provided in the Act must be followed in enforcing
these provisions. It would, we think, be against the tenor and
scheme of the Municipal Act to hold that S. 537 is merely
enabling in nature, and that any private person may institute a
legal proceeding under the Municipal Act independent and
" irrespective of the provisions of the Act.

19. The decision in United Bark of India v. Naresh Kumar (1996) 6
SCC 660 relied by the petitioner turns on its own facts and is of no assistance
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to the petitioner in the present set of facts and statute.

20.  Inview whereof, taking into consideration the mandatory provision
under Section 312 of 1961 Act, the petition since is not filed by Chief Municipal
Officer or any other officer, as may be authorized by the Council, is not tenable
at the instance of Council's President, who is not shown to be an officer of the
Council.

21.  Intheresult, the petition fails and is dismissed. However, no costs.
Petition dismissed.

L.L.R. [2014] M.P., 55
WRIT PETITION
Before Mr. Justice S.C. Sharma
W.P. No. 3134/2012 (Indore) decided on 6 August, 2013

GOKUL PRASAD AJAMERIYA ...Petitioner
Vs, .
STATE OF M.P. & ors. . ...Respondents

Service Law - Appointment - Preference - Petitioner applied
under in-service candidate of reserved category and had given
prefererice to the post of Subedar, Sub-Inspector of Police, Special
Branch and Platoon Commander respectively - Petitioner was selected
and was given appointment to the post of Platoon Commander -
Subsequent to preparation of main list certain vacancies were available
on account of nomn-availability of eligible ex-service candidate -
Respondents who were less meritorious were given appointment on
the post of Sub-Inspector and petitioner was not offered the said post
as he was already undergoing training for Platoon Commander - Held
- Preference of the person higher in select list will be seen first and
appointment has to be given accordingly - In absence of any statutory
provision action of allocating higher post to less meritorious candidate
is certainly contrary to law - Respondents should have revised the

-merlt list and persons higher in merit should have been offered higher

post as per preference submitted by them - Petition allowed.(Para 12)
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Case referred :
(2005) 9 SCC 742.
ORDER |

S.C. SnaRMA, J.:- Regard being had to the similitude in the
controversy involved in the matter, the above mentioned cases were heard
analogously together and a common order is being passed. The facts of W.P.
No. 3134/2012 are being narrated as under : :

2. The petitioner before this Court, a member of Schedule Caste, at
present serving as Platoon Commander, has filed this present writ petition
claiming appointment on the post of Sub-- Inspector — Subedar, in the services
of the State of Madhya Pradesh under Home Department (Police),

3. The contention of the petitioner is that an advertisement was issued by
the MLP. Professional Examination Board Inviting applications for 515 vacancies
and reservation was also provided for women candidates, for ex-Serviceman,
for Schedule Caste, Schedule Tribes and Other Backward Castes. Petitioner
has further stated that being a member of Schedule Caste, he applied under
the reserved category that too as an inservice candidate as he was working on
the post of Constable. Petitioner has also enclosed his admission card
(Annexure P/2) and the same establishes that the petitioner has given first

preference to the post of Subedar, second preference to Sub— Inspector of :
Police, third preference to Special Branch, and fourth preference to the Platoon’

Commander. The examination took place on 25/9/2011 and the petitioner
was called for physical test. The petitioner, based upon his performance in the
written examination as well as in the interview, secured 202 marks out of 300

ey
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marks. The petitioner on account of his performance was allocated the post
of Platoon Commander. The contention of the petitioner is that 49 vacancies
were reserved for ex-Serviceman and out of 49 vacancies, 45 were meant
for non technical personnels and 4 were meant for technical personnels. It
has also been brought to the notice of this Court that out of 45 non technical
posts, 3 were kept vacant on account of some interim order passed in a Writ
Petition and finally 14 vacancies were available as ex-Serviceman were not
found fit for appointment / selection. The contention of the petitioner is that
these 14 unfilled vacancies which were available with the Department have
been filled up by persons who are less meritorious than the petitioner. It has

‘been categorically stated that respondents No.4 and 5 have received 199

marks and, therefore, in all fairness, the respondent — State once additional
vacancies were available, should have given an option to the petitioner whether
he is interested in joining the higher post of Subedar / Sub — Inspector or not.
The contention of the petitioner is that the State Government in a most arbitrary
manner has issued appointment order in respect of respondent No.4 on the
post of Subedar/ Sub— Inspector even though both of them are less meritorious
than the petitioner. Learned counsel for the petitioner has placed reliance
upon a judgment delivered by the apex court in the case of Anurag Patel Vs.
U P Public Service Commission and others reported in ¢2005) 9 SCC
742 and his contention is that based upon the aforesaid judgment delivered
by the apex court, the State Government cannot be permitted to appoint a
person on a higher post who is lower in merit list by virtue of his performance
in the examination conducted by the respondents. Petitioner has prayed for
quashing of the revised select list dated 3/2/12, appointment order issued in
favour of respondents No.4 and 5 and has further prayed for appointment on
the post-of Sub — Inspector / Subedar as per the preference given by the
petitioner while filling the examination form, with all consequential benefits.

4. A reply has been filed on behalf of respondents No.1 to 3. There is no
reply on behalf of respondents No.4 and 5. This Court on 30/3/12 has issued
hamdust notices in respect of respondent No.4 and 5. However, hamdust notices
were not served to respondent No. 4 and 5 and on 25/2/13, this Court has
directed the petitioner to pay fresh process for service of notice to respondent

. Nos. 4 and 5 through the Director General of Police, Police Headquarters, Bhopal.

Notices were issued in the matter and as notices were not being served through
the DPG, once again the order was passed to serve the respondents by hamdust
notice and finally an affidavit was filed in the matter that respondent Nos. 4 and 5
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have refused to accept hamdust notice. This court has finally on 16/4/13 granted
liberty to the petitioner to take appropriate steps for publishing notices in the local
daily newspaper published from Indore as the respondent Nos. 4 and 5 were
undergoing training at Indore at the relevant point of time and notices were published
in daily newspaper “Patrika” on 23/4/13. The affidavit has also been brought on
record in respect of publication of notice. Inspite of this, there is no appearance
on behalf of respondent Nos. 4 and 5.

5. Learned counsel for the respondent — State has admitted the
advertisement issued by the Professional Examination. It has been stated that
the recruitment is done on the post of Subedar, Sub — Inspector and Platoon
Commander, keeping in view the M.P. Police Executive (Non Gazetted Service
Recruitment) Rules, 1997..The respondents have also admitted that the
petitioner has received 202 marks out of 300 marks on account of his overall
performance in the process of selection. The respondents have stated that the
Selection Committee included 7 senior IPS Officers and no irregularity of any
kind has taken place in the matter of selection. The respondents No.1 to 3 in
their reply have admitted that 14 posts reserved for ex-Serviceman became
available later on and by that time the petitioner was appointed on the post of
Platoon Commander. It has been stated that subsequently as 14 vacancies
were available with the Department, the persons who were available with the
Department even though they were lower in merit were appointed on the post
of Subedar and Sub — Inspector. Respondents have also stated in their return
that the petitioner who is a member of Schedule Caste and who is also employed
in the Police Department has received 202 marks out of 300 and got selected
against clear vacancies reserved for Schedule Caste candidate in the main list
declared on 30/12/2011 and after his selection against the clear vacancies, 14
vacancies became available later on and as the petitioner was already selected
for the post of Platoon Commander earlier was not considered for appointment
to the post of Subedar / Sub — Inspector. The respondents have prayed for
dismissal of the Writ Petition.

6. Heard learned counsel for the parties at length and perused the record.
The matter is being disposed of at the admission stage itself with the consent
of the parties.

7. The petitioner before this Court an employee serving the Home
Department (Police) of State of Madhya Pradesh has filed this present Writ
Petition for issuance of an appropriate writ, order or direction directing the
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respondent - State to issue an appointment order in respect of the petitioner
for the post of Subedar / Sub— Inspector of Police. The petitioner has also
prayed for quashing of the revised select list dated 30/2/12 (Annexure P/5)
and the consequential appointment order issued in respect of respondent Nos.
4 and 5 on the post of Sub ~Inspector of Police.

& In the present case, it is an undisputed fact that an advertisement was

issued inviting applications for the post of Subedar in the pay scale of 9300 —
34800, Sub — Inspector Cadre pay scale of 9300 — 34800, Platoon
Commander in the pay scale of 5200 —20200. It is also an admitted fact that
the petitioner belongs to reserved category (Schedule Caste) and is an in-
service candidate, meaning thereby, he was serving at the relevant point of
time on the post of Constable under the Home Department (Police).
Respondent Nos. 4 and 5 are again members of reserved category — Schedule
Caste — and they are also at the relevant point of time in service candidates
serving on the post of Constable. This Court has carefully gone through the
advertisement and the same provides for reservation under various heads.
The advertisement also provided for submitting a preference in respect of the
aforesaid post and it is not in dispute that the petitioner has given his preference

" to join various posts as under :

First preference :  Subedar,
Second Preference  :  Sub-Inspector of Police
Third preference . : SIB
Fourth preference :  Platoon Commander
9. It is also an admitted fact that the petitioner has received 202 marks

out of 300 marks and the respondent Nos. 4 and 5 have received 199 marks
out of 300 marks, meaning thereby, the petitioner has received more marks
than respondents No.4 and 5. It is also not in dispute that out of total 515
posts, 84 posts were reserved for candidates belonging to Schedule Caste.
The petitioner on account of his performance in the examination was selected
for the post of Platoon Commander in the main list which was declared on
30/12/2011. It is pertinent to note that after declaration of the main list, certain
vacancies were available on account of non availability of eligible ex-service
candidates and the respondents have submitted a chart in the additional return
showing details of the vacancies available on account of non availability of
eligible ex-service candidates, the admission on the part of the respondents in
respect of available vacancies after declaration of the main list is as under :
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SL  Nameof  Number of posts Number of selected Number. of posts
No. Post reserved for ex-servicemen remained vacant due -
: ex-servicemen candidates to non availability of
candidates ' eligible candidates
UR ST 8C OBC Total URST SC OBC Total UR ST SC OBC Total
1 Subedar 2 t - - 3 1 - - - 1 - - -
2 Sub 146 5 4 30 14 - 3. 4 21 - 6 2 - 8
Inspector
(DEF)
3 Sub 11 - - 2 1 - - - 1 -1 - -1
Inspectar
(SB)
4 Platoon 5 22 1 10 4 - - 1 5 - 2 2. 4
Commander
Total 22 1007 5 44 20 - 3 5 28 - 10 4 - 14

10.  Contention of the respondent State, as stated in the return is that as
vacancies were available, they have issued a revised list on 3/2/12 (Annexure
P/5) and respondent Nos. 4 and 5 even though they are less meritorious, have
been selected and sent for training to the post of Sub — Inspector of Police.
The only justification offered in the return for appointing less meritorious
candidates on a higher post is that the petitioner was selected in the main list
0f30/12/2011 and as they were already selected, their case was not considered
against the vacancies which were available on account of non availability of
ex-servicemen candidates. Respondent have stated that as the petitioner was
already undergoing training on the post of Platoon Commander, he was not
offered on the post of Sub — Inspector of Police and the respondents as they
were not selected for any post even though less meritorious have been offered
higher post of Sub— Inspector of police.

11.  This Court has carefully gone through the judgment delivered by the
apex court in the case of Adnurag Patel (supra), and the apex court in
paragraphs 5 to 7 has held as under :

5. In the matter of admission to the medical college, the
same difficulty was experienced and this Court held in Ritesh
R. Sah v. Dr. Y.L. Yamul and Ors. in paragraph 17 of the
judgment at page 261 as follows:

..... In view of the legal position enunciated by this Court in
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the aforesaid cases the conclusion is irresistible that a student
who is entitled to be admitted on the basis of merit though
belonging to areserved category cannot be considered to be
admitted against seats reserved for reserved category. Butat
the same time the provisions should be so made that it will not
work out to the disadvantage of such candidate and he may
not be placed at a more disadvantageous position than the
other less meritorious reserved category candidates. The
aforesaid objective can be achieved if after finding out the
candidates from amongst the reserved category who would
otherwise come in the open merit list and then asking their
option for admission into the different colleges which have been
kept reserved category cardidates should be considered and
they be allotted seats in whichever colleges the seats should
be-available. In other words, while a reserved category
candidate entitled to admission on the basis of his merit will
have the option of taking admission in the colleges where a
specified number of seats have been kept reserved for reserved
category. but while computing the percentage of reservation
he will be deemed to have been admitted as an open category
candidate and not as a reserved category candidate."”

The same question was considered by this Court in State of
Bihar and Ors. v. M. Neethi Chandra and Ors., , wherein it
was held in paragraph 13 as follows:

" ...However, to the extent the meritorious among them are denied
the choice of college and subject which they could secure under
the rule of reservation, the circular canriot be sustained. The
circular, therefore, can be given effect only if the reserved category
candidate qualifying on merit with general candidates consents to
being considered as a general candidate on merit-cum-choice
basis for allotment of college/institution and subject.”

In the instant case, as noticed earlier, out of 8 petitioners in
writ petition No. 22753/93, to.,of them who had secured ranks
13 and 14 in the merit list, were appointed as Sales Tax Officer-
I, whereas the persons who secured rank Nos. 38, 72 and
97, ranks lower to them, got appointment as Deputy Collectors
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and the Division Bench of the High Court held that itis a clear
injustice to the persons who are more meritorious and directed
that a list of all selected backward class candidates shall be
prepared separately including those candidates selected in the
general category and their appointments to the posts shall be
made strictly in accordance with merit as per the select list
and preference of a person higher in the select list will be seen
first and appointment given accordingly, while preference of a
person lower in the list will be seen only later. We do not think
any error or illegality in the direction issued by the Division
Bench of the High Court.

6. Mr. R.N. Trivedi, learned senior counsel appearing for the
Commission submitted that in case-any rearrangement is made,
the same persons who had already been appointed are likely
to loose their posts. Going by the counter statement filed by
the State in the writ petition No. 22753/93 it appears that

. altogether 358 candidates were appointed and 47 candidates

belonging to backward classes were-filled up by posts
earmarked for backward classes. Amongst the 358 candidates
those who secured higher marks than the cut-off mark for the
general category also must have got selection in the general
category even though they belong to the backward classes. If
these candidates who got selection in the general category are
allowed to exercise preference and then appointed accordingly
the candidates who were appointed in the reserved categories
had to be pushed down in their posts and the vacancies thus
left by the general category candidates belonging to backward
classes could be filled up by the persons who are really
appointed against the quota reserved for backward classes.
There will not be any change in the total number of posts filled
up either by the general category candidates or by the reserved
category candidates.

7. Learned senior counsel for the Commission further pointed
out that all these officers have been working against the posts
since the last 11 years and that many of these affected parties
were not made parties to the writ petition and if any reallocation
of posts is made at this distance of time it will cause injustice
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 to the affected parties. It is also pointed out by the respondent’s

“counsel that in the writ petition filed by one Amrendra Pratap
Singh i.e. writ petition No. 32346 before the Allahabad-High
Court, an interim order was passed in favour of the petitioner
therein and the Division Bench directed that the appointment
would be subject to the result of the writ petition and this order ' -
continued for some period and all the candidates were informed
that their appointments would be subject to the result of the
writ petition. Although that writ petition under review was
dismissed, the candidates who were appointed were aware of
the proceedings pending before the High Court. By the
impugned order the High Court only directed reallocation of

- the posts according to the merit prepared in the select list.
The decision rendered in writ petition No. 46029 of 1993
dated 15® April, 1998 was followed in the decision in writ
petition No. 22753 of 1993,

8. In the circumstances, we do not find any merit in these
appeals. The appeals are dismissed accordingly. However, the.
State is directed to carry-out the exercise of reallocation within
aperiod of three months. The effected officers shall be given
reasonable opportunity of being heard and to the extent
possible the State shall give accommodation to such officers.

12.  The apex court in the aforesaid case has held that appointment to a
post has to be done strictly in accordance with the merit as per the select list
and preference of a person higher in the select list will be seen first and
appointment has to be given accordingly while preference of a person lower
in the list will be seen only later. This Court is of the considered opinion that in_
absence of any statutory provision of law, the action of the respondents'in’
allocating a higher post to a less meritorious candidate is certainly contrary to
the law laid down by the apex court in the case of Anurag Patel (supra).’
Once vacané¢ies were available after declaration of the main list on 30/12/
2011 ie., 14 vacancies of ex-servicemen category, the respondents should”
have in all fairness, revised the entire merit list and _persons higher in merit
should have been offered higher post as per the prcference submiittéd by them
while submitting the application form. The same has not been doné and the’
net result is that less meritorious persons have been offered hlgher postsin
higher pay scale by the respondents. The action of the respondents ih absence’
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of any statutory provision is certainly bad in law and liable to be quashed.

13. ©  Resultantly, the revised select list dt. 3/2/12 is accordingly quashed and
the consequential appointment order of respondents No.4 and 5 are also quashed.

14.  Itisnoteworthy to mention that this Court while i Issumg notices on
30/3/2012 has passed the following order :

Writ Petition No . 3134 /2012
30/3/2012

Petitioner by Mr. Piyush Mathur, senior advocate with
Mr. MS. Dwivedi, advocate.

Respondent Nos. 103 by Mrs. Vinita Phaye, GA on
advance notice.

Heard on admission.

Upon payment of PF hamdust notices be given to the
counsel for the petitioner for the services of respondent Nos.
4 & 5 for appearance on 10/04/12. Counsel for the respondent
Nos. 1 to 3 is directed to seek instruction and file t he reply of
interim prayer. In the meantime respondents are restrained to
give effect of consolidated select list of 14 candidates dated
03/02/12 (non Ex-serviceman) selected against vacant post
reserved for Ex-serviceman (non technicat).

C.C. As per rules.

15. It was categorically observed by this court on 30/3/2012 that the
 persons who are less meritorious will not be sent for training by the State
- Government and in fact, the respondent — State was restrained to give effect
" to the consolidated select list of 14 candidates. It is really unfortunate that
' inspite of there being a categoric direction restraining the respondents to send
persons to training with a defiant attitude the State Government has appointed
“and sent respondent Nos. 4 and 5 for training. Not only this, later on, this
-Court has observed that the training of respondent No. 4 and 5 shall be subject
_to the final outcome of the Writ Petition and, therefore, keeping in view the
interim orders, this Court is of the considered opinion that the entire selection
‘list deserves to be reviewed to the extent stated above and the State
~ Government deserves a command to reallocate the post as per the merit list

-
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prepared by them, meaning thereby, to be more specific, a person higher in
merit has to be placed above than the person lower in merit and the higher
post carrying highier pay scale has to be offered to a person who is more
meritorious than the persons who is less meritorious based upon the preference
submitted by them. The Writ Petition is allowed with the following directions:

~ (A) The revised select (Annexure P/5) is quashed.

(B) The appointment order of respondent No.4 and 5 '
appointing them to the post of Sub — Inspector of Police are
hereby quashed. _ -

(C) The respondents are directed to carry but the exercise of -
reallocation 6f post based upon the merit list meaning thereby, ”
exclusively on merit within a period of 60 days from thé date '
of receipt of Certified Copy of this order. )

(D) the respondents are also directed to grant the benefit of
notional seniority to the petitioner on the post of Sub—Inspector
of Police and he shall be entitled for all consequential benefits
except backwages. Similarly, in case respondents No.4 and 5
are found eligible for some lower post, they shall also be entitled
for all consequential benefits on reallocation except backwages. '

(E) The aforesaid exercise be concluded within a period of 60
days from the date of receipt of Certified Copy of this order.

16.  In'Writ Petition No. 3135/2012 which is also being disposed of by this

commion order, the only difference is that the petitioners are members of Schedule

Tribes and they are also claiming appointment on the post of Sub—Inspector /
Subedar (Police) by virtue of their performance in the examination and they are”
certainly more meritorious than respondent Nos. 4 to 10. The respondent Nos. 1

to 3 in the present case also shall carry out the exercise of reallocation as stated in
the preceding paragraphs within the same period as stated above :

17.  The petitioners in the present case are having 195, 195 1 94 194 193
marks respectlvely, whereas, the respondents No.4to 10 afe havmg 190, 189
188 and 188 etc., marks, respectively, meaning thereby that the respondents are

less meritorious than the petitioners and, therefore, the Writ Petmon No 3 135 /
_ 2012 also stands allowed with similar rehef to the peunoners

Petition allowed
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WRIT PETITION
Before Mr. Justice Subhash Kakade '
W.P. No. 3946/2010 (Jabalpur) decided on 10 October, 2013

KASHI PRASAD KACHHI & ors. | ...Petitioners
Vs.
STATE OF M.P. & ors. ' R ...Respondents

Service Law - Daily Wage Employees - Regularization -
~ Petitioners for grant of regularization/regular pay scale and other
benefits have been considered by the respondents - Petitioners are not
entitled for the same as per the law laid down by the Apex Court in
case of Uma Devi - Held - Daily wage employees are only entitled to
grant of minimum of the scale of the post which they are holding.
(Paras 1,3 & 9)
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Cases referred : _
(2006) Vol. 4 SCC 1, W.P. No. 419/2007 decided on 02.05.2007.

Harish Agnihotri, for the petitioners.
Rajesh Tiwari, G.A. for the respondent/State.

ORDER

SusnasH KAKADE, J.:- The petitioners were engaged as daily wage
employees under the Ban Sagar Devlond Project, District Shahdol, prior to
31.12.1988. The cases of the petitioners for grant of regularization/regular
pay scale and other benefits have been considered by the respondents in
. compliance of orders passed by this Court. The petitioners were regularized
on }hé post of Timekeeper in the pay scale of Rs.2750-Rs.4400/- under the
work charged establishment as per Order Annexure P/1. The respondents
have granted the similar benefit of regularization to other similarly situated
persons, namely, Sarvshree Ramsushil Tripathi, Tulsidas, Ramlal Pandey and

!
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Ramniwas Pandey. Later on vide Order dated 04.09.2008 (Annexure P/3)
and order dated 24.10.2008, the respondents have granted benefit of
regularization to above named persons with effect from 26.01.1989 while no
orders in favour of the petitioners has been passed. Although, these
Timekeepers were not only similarly situated with the petitioners, but even
were juniors to them as daily wager, In the above situation, the petitioners
made representation (Annexure P/4) before the respondents for grant of -
regular pay scale to them similarly to the other time keepers, but same has not
been granted norrepresentation has been decided. The respondents are paying
fixed pay of Rs.2750/- to the petitioners while junior time keepers were getting
first annual increment on 26.01.1990 which is highly dlscrlmmatory, unjust
andillegal.

02.  Hence, prayed for following reliefs:-

(i) To issue direction for grant of regular pay scale w.e.f.
26.01.1989. .

(i) To 'grani the annual increment w.e.f. 26.01.1990
onwards.

(i) To pay the entire increments along with the interest.

(iv)  To grantany other relief deemed fit in the circumstances
of present case. , .

03. By filing reply, respondents jlustified the fact of not granting annual
incérement to the petitioners because they are not entitled for the same as per
the law laid down by the Apex Court in case of Secretary, State of Karnataka
vs. Umadevi (2006) Vol.4 SCC 1, and in case of M.P. Urja Vikds Nigam.
Ltd. and others vs. Rudra Prasad Mishra, W.P. No.419/2007 on
02.05.2007 decided by a Division Bench of this Court. On the strength of
decision of Umadevi (supra), it is submitted that employees who are working
as daily rated employees granted regular pay scales are only entitled to get
the minimum of scale, nothing more. Therefore, the petition being bereft of
merit, de;serves to be dismissed.

04. Shri Harish Agnihotri, learned counsel for the petitioners submitted
that the petitioners are working in the establishment of the respondents for
more than last 24 years. The cases of the appellants were placed before
Departmental Screening Committee and thereafter, in accordance with the
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recommendation of the committee, the respondents have passed an order of
regularization of the appellants, whereby the benefit of minimum pay scale
was.given to the appeliants, but not given any benefit with regard to any other
emoluments. :

05. 'Shri Rajesh Tiwari, learned Government Advocate for the respondent
while opposing the submissions made by learned counsel for the petitioners
submitted that the petitioners are entitled for relief in respect of lowest in the
time pay scale only, not for any other allowances. In support of his submissions
he relied on the cases of Umadevi (supra) and Urja Vikas Nigam (supra).

06.  Considered the submissions made by learned counsel for thie parties
and perused available record.

07.  Itisnotin dispute that the petitioners are working in the Water Resources
Department and are posted in Ban Sagar Devlond Project under the administrative
control of respondent No.3 Chief Engineer Ban Sagar Project.

08.  The office order (Annexure P/1) dated 30th June 2004 as such is
reproduced hereunder:-

"HIatad & ARTICT, IITEIR gRaYerT, S GAH)
Prfer sy
JTSYT .2046 /3 /1 /111 ST, fe=ifs: 30 /06 /2004

- A S I, Hel W99 gIRT WhR $HIG $9g, Ul 21999 /2003 WX
&= 18.11.2003 Y UIRA MY UG W2 Y37 9T, STl GreH {90 & v 491
644 /2002 / §1—2 / 31 TS 20.03.2002 F) BISHT 6 TAT TH 14—2 /04 / W2 / XXX
f&=iT® 20:02.2004 T W9 TR fae{Tad 24.02.2004 T2 28.02.2004 T Y@ SFF¥aT,
0, WO WM oI WA fr & uo S 121,/9 9/ fo Yo /2004 fe=ie
12.06,2004 ¥4 ST BTEM WA & weer o aRYew ¥ fF=faRaa 2fre o= 9
GURGTZSIN] BT BIATNG RATIAT 3 FauTe U TR I 2750—70~-3800—75—4400 / —
wwmwwmaﬁﬁmﬁﬂﬁwﬁmwmﬁﬁﬁmw
GG, M B WA i3 e o) geey fear wrar 8 ("

09.  Plainreading of office order (Annexure P/1) goes to show that in
compliance of earlier order passed by this Court, a Departmental Screening
Committee considered cases for regularization of the appellants, On the basis
of recommendation of the Committee, minimum time scale of pay were granted
to the petitioners vide office order (Annexure P/1) as given in the case of M. P

i
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Urja Vikas Nigdam (supra). In case of Secretary, State of Karnataka and
others vs. Umadevi and others, (supra), the Supreme Court has clearly
held that daily-wage employees are only entitled to grant of minimum of the

~ scale of the post which they are holding.

10. It was not intended by the Committee to give any other pecuniary
benefit to the petitioners. Thus, the petitioners are not entitled to get any other
benefit which under whatever conditions given to the other employees vide

officeorder dated 04.09.2008 (Annexure P/3) and order dated 24.10.2008.

11.  Withtheaforesaid, the petition filed by the petitioners, stands disposed of.
Petition disposed of.

LL.R. [2014] M.P., 69
WRIT PETITION
Before Mr. Justice Ajit Singh & Mr. Justice Alok Aradhe
W.P. No. 5151/2012 (Jabalpur) decided on 19 November, 2013

S.K. JAIN (M/S) ‘ .= Petitioner
Vs. . '
STATE OF M.P. & anr. ...Respondents

Constitution - Article 19 - Cancellation of registration as -
contractor - Respondents has not only cancelled the registration of
petitioner as contractor but also black listed it for all times to come -’
Held - Petitioner has a fundamental right to do business - Itis a"
common knowledge that contractors do engage sub-contractors for
carrying out the work by reposing trust - And if the sub-contractor
taking advantage of the trust reposed, plays fraud with the contractor
as in the present case, the latter cannot be prohibited to do business
forever - That action taken by the respondents against the petltloner
is wholly disproportionate for the lapse on its part. (Paras 3,7 & 8) -

GRETT — JIT 19 — SBTX & vI 7 vAIdT BT [ARIHeT —
gareffror ¥ 9 S99 9T BT 3BER @ o9 ¥ woftaa e fear afes
Airsy ¥ weT B o 99 BTN A ¥ sron - afafeiRa -~ ard 5@
FRIAR B 6T [AE ISR 2 — T8 VR 99 ! 91 ¢ & 3PIR

;ﬁrdaﬁmﬂmﬁa%ﬁvrﬂm—%ﬁmwmaﬂa?ﬂﬁgﬁmﬁ%
'~ gy 7l SU-3BIR fiFd A WRIN BT AW Vol Y SPERN W HUS
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Sankalp Kochar with Shivendra Pandey, for the petitioner.
K.S. Wadhwa, Addl. A.G. for the respondents.

ORDER

" The Order of the court was  delivered by :
Auit SINGH, J.:- By this petition filed under Article 226 of the Constitution,
the petitioner has prayed for quashing of orders dated 29.12.2009 (Annexure
P/9)yand 7.12.2011 (Annexure P/13) passed by respondent no.2.

2: +  Thepetitionerisa partnership firm and is registered as A-5 contractor
with the respondents Public Works Department of the State Government.

The petitioner submits that it has the experience of more than 20 years and
during this period it has successfully executed different contract works of the
State of Madhya Pradesh worth Rs.500 crore.

3 - The respondents had invited tenders for execution of various works in
the dlStI‘lCtS of Chhattarpur, Satna, Dewas, Narsinghpur and Mandla. A tender
was also inyited for the construction of Gada Sarai Bajaag Road 16.40 kms.
Accordlng to the petitioner it submitted 12 tenders for these works on the
same ddte.e. 30.11.2009 which included a tender regarding construction of
Gada Sarai Baj aag Road. For all these tenders the petitioner was required to
furnish fixed depdsit receipts. Out of 12 tenders submitted by the petitioner,
the fixed deposit receipts with 11 of them were found to be genuine. But the
three fixed depos1t receipts submitted for one contract work i.¢. regarding
Gada Sarai Bajaag Road were found to be fake and for this reason the
respondents by order dated 29.12.2009, Annexure P9, hasnot only cancelled
the registration of petitioner as contractor but also black listed it for all times
to come. Aggrieved, the petitioner filed a revision but it too has been dismissed
vide order dated 7.12.2011, Annexure P13, passed by respondent no.2. It is
in this background the petitioner has filed the present petition.

4. - Itisargued on behalf of the petitioner that for the work of Gada Sarai
Bajaag Road it was the sub-contractor Manoj Ahuja who had on his own
s fraudulently prepared the fake fixed deposit receipts and submitted the same
for his wrongful gain without informing the petitioner. It has also been argued
that when the fraud was revealed, the petitioner had immediately lodged the
first information report at Police Statioh M.P. Nagar, Bhopal and the police

A
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after investigation have filed a charge sheet against Manoj Ahuja, Ashish Bhatia
and Preetam Das Ahuja for offences under sections 406, 420, 467: 468 and
471 of the Indian Penal Code. The petitioner has even filed a copy of the
inquiry report of the City Superintendent of Police, M.P. Nagar, Bhopal dated
15.10.2010; Annexure-A, addressed to the Superintendent of Police, Bhopal,
wherein it is stated that sub-contractor Manoj Ahuja and his elder brother
Preetam Das Ahyja in fact committed fraud with the petitioner in preparing
and using the fake fixed deposit receipts for their wrongful gain. The police
have not proposed any criminal action against the petitioner. On these facts
submission is made that the fundamental right of the petitioner to do business
has been violated by cancelling its registration and black listing it for all times
to come. According to the learned counsel for petitioner by applying the
principle of proportionality the action taken by the respondents is wholly
disproportionate forthe alleged lapse on the part of petitioner. The respondents
inreply have justified the action taken against the petitioner.

5. The question which calls for consideration is whether the action taken
by the respondents against the petitioner is disproportionate for the alleged
lapse on its part.

6. A statutory discretion or power, whether it be administrative or quasi-
judicial, although conferred in wide terms is subject to certain implied conditions
or limitations. A violation of these conditions or limitations even though there
be no violation of any express condition can give rise to judicial review. The
implied limitations arise for Parliament is presumed not to legislate contrary to
the rule of law which enforces "minimum standard of fairness both substantive
and procedural” so that the exercise of statutory discretion conforms to the
"principles of good administration". The implied conditions or limitations are ;
The person on whom the power is conferred must exercise it in good faith for
furtherance of the object of the statute; he must not proceed upon a
misconstruction of the statute; he must take into account matters relevant for
exercise of the power; he must not be influenced by irrelevant matters; he
must not act unreasonably, i.e. irrationally or perversely; he must not fetter his
discretion in advance by adopting arigid rule of policy, and in matters affecting
fundamental rights he must follow the principle of proportionality. Also the
principle of proportionality requires the court to apply a three stage test: (1)
whether the objective sought to be achieved is relevant and sufficiently important
tojustify limiting the fundamental rights; (2) whether the means chosen to limit that
right are rational fair and not arbitrary, and (3) whether the means used impair the
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i'ight as minimally asreasonably possible. (See Principles of Statutory Interpretation
by Justice G: P. Singh 13th Edition, 2012 pp. 440 to 448).

7. As already seen above that on 13.11.2009 the petitioner had submitted
12 tenders for different works in response to the notice inviting tenders
published by the respondents. It is not disputed by the respondents that out of
12 tenders submitted by the petitioner the fixed deposit receipts with 11 of
them were found to be genuine. Admittedly all the tenders were submitted on
the same date i.e. 30.11.2009. With regard to one tender i.e. regarding
construction of Gada Sarai Bajaag Road the petitioner reposed trust on his
sub-contractor Manoj Ahuja who along with his brother Preetam Das Ahuja
played fraud with the petitioner and deposited fake fixed deposit receipts by
enhancing the amounts in the previously prepared fixed deposit receipts. Itis
to be noted that when the petitioner came to know about the fraud played by
Manoj Ahuja, the first information report was lodged immediately by it. The
police also after investigation have charge sheeted Manoj Ahuja his brother
Preetam Das Ahuja and Ashish Bhatia. Not only this even the inquiry report
dated 15.10.2010 prepared by City Superintendent of Police, M.P. Nagar,
Bhopal, Annexure-A, clearly reveals that Manoj Ahuja and his brother Preetam
Das Ahuja had played fraud with the petitioner in preparing the fake fixed
deposit receipts and depositing the same with the respondents. The petitioner
has a fundamental right to do business. It is a common knowledge that
contractors do engage sub-contractors for carrying out the work by reposing
trust. And if the sub-contractor taking advantage of the trust reposed, plays
fraud with the contractor as in the present case, in our considered view the
latter cannot be prohibited to do business forever.

8. We, therefore, by applying principle of proportionality hold that action
taken by the respondents against the petitioner is wholly disproportionate for
the lapse on its part. The petitioner's registration as contractor has remained
cancelled with its black listing for more than 3 'z years, which we findtobe a
reasonable period for the lapse and not being vigilant. We accordingly quash
the orders dated 29.12.2009 (Annexure P/9) and 7.12.2011 (Annexure P/
13) passed by the respondents of cancelling the registration of petitioner as
contractor and black listing it for all times to come and instead reduce the
period of cancellation of registration and black listing till today.

9. The petition is allowed to the extent above.

Petition allowed.
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WRIT PETITION
Before Mr. Justice Sheel Nagu
W.P. No. 7939/2013 (Gwalior) decided on 3 December, 2013

NARENDRAKUMAR HARIYANI ... Petitioner
Vs,
SANJAY GOYAL ...Respondent

‘ Civil Procedure Code (5 of 1908), Order 32 - Appointment of
Next Friend - Held - Enquiry is required to ascertain the unsoundness
of mind before deciding application - Further held that, Presiding Officer
of trial court is not equipped with the knowledge or experience in the
medical field therefore it was not proper for the trial court to step into
the shoes of medical expert to assess the unsoundness of mind of the
defendant. : (Para 9)

Rifaer afFar wiear (1908 &1 5) =TT 32 — 17 fedyt @7
frfer — afifeaiRa - sy o fafreay 59 9 F fow fasfa &)
faftag «vd & fay oma amawws 2 - am affaiRa fo, e
=rare & forfa aftrer, fafswia g3 7 39 @ e 9 gafvea
T2 sufay a8 faarer =g & o sfaa a8 v 97 ufoard) 2 fa
frefa &1 Feivor o773, @ fay fafecia fagtys a9 o /)

Cases referred : .
~ AIR 2011 P&H 38,AIR 2006 Madras 347, AIR 2007 Madras 231.

S.K. Shrivastava, for the petitioner.
Anand Bharadwaj, for the respondent. -

"ORDER
SHEEL Nagu, J.:- Heard.

2. This petition under Article 227 of the Constitution of India assails the
impugned order dated 09.10.2013 (Annexure P/1) passed in Civil Suit No.19-
A/2012 by Civil Judge Class-II, Shivpuri, by which the application under

~ Order 32 of the Code of Civil Procedure (“Code™ for brevity) for appointment
. of next friend of the defendant for reason of the defendant being of unsound

mind has been rejected.

3 Learned counsel for the rival parties. are heard on the question of
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admission and final disposal.

4. Learned counsel for petitioner inviting attention of this Court to the
provisions of Order 32, Rule 15 of the Code submits that the trial Court as
per the second part of the said provision is obliged under the law to conduct
“an enquiry in regard to a person who has not been adjudged to be of unsound
mind and to be incapable for reason of mental infirmity to protect his interest
in the litigation. Reliance is placed on the judgments rendered by the Punjab
& Haryana and Madras High Courts in the cases of Dilbagh Singhv. Sawinder
Kaur : AIR 2011 P & H 38 (Para 8); C.S. Navamani v. C.K.
Sivasubramanian :AIR 2006 Madras 347; and G V. Lakshminarayanan v.
G V. Nagammal : AIR 2007 Madras 231.

5. Per contra, the learned counsel for respondent/landlord contends that
the impugned order has rightly been passed on the basis of lack of material
particulars and sufficient documents to demonstrate unsoundness of mind.

6. A perusal of the impugned order indicates that the sole ground, on
which the trial Court dismissed the application under Order 32 of the Code, is
that the medical documents produced for vouching ailment of unsoundness of
mind of the petitioner were found not sufficient to indicate that the petitioner
has been rendered so incapable due to unsoundness of mind that he is not
able to prosecute his case.

7. A perusal of the provisions of Order 32 Rule 15 of the Code, which
has been interpréted by the abovesaid decisions of the High Courts, makes it
clear that trial Court has to conduct an enquiry under Order 32 Rule 15 of the
Code in respect of a person who has not been adjudged to'be of unsound
mind. The term “enquiry” has been explained by the aforesaid decisions of the
High Courts of Punjab & Haryana and Madras to mean and to comprise of
two essential ingredients which are as follows :~

(1) questioning a lunatic by the Judge himselfin open Court or in chambers,
in order to see whether he is really a lunatic or of unsound mind;

{2)  asthe court is normally presided over only by a layman to send the

alleged lunatic to a Doctor for report about his mental condition, after -

keeping him under observation for some days.

8. Madras High Court held that this real enquiry is required to be held to
ascertain the unsoundness of mind before deciding the application under Order

.-
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~32 of the Code for appointment of next friend.

9. Scrutlny of the impugned order does not 1nd1cate that any enquiry in
its real sense as per the provisions of Order 32 of the Code has been conducted
by the trial Court. The trial Court in fact has assumed upon itself the
responsibility of deciding the mental condition of the defendant. The presiding
officer of a Court is not equipped with the knowledge or experience in medical
field and, therefore it was not proper for the trial Court to step into the shoes
of a Medical Expert to assess the unsoundnéss of mind of the defendant.

10. Consequently, the trial Court has failed to exercise the jurisdiction
vested into under Order 32 of the Code impelling this Court to step into
exercise supervisory jurisdiction under Article 227 of the Constitution of India.

11.  Accordingly, this petition under Article 227 of the Constitution of India
isallowed. The impugned order so far as it relates to rejection of the application
under Order 32 of the Code is set aside with a direction to the trial Court to
reconsider the application of the defendant under Order 32 of the Code in
accordance with law as expeditiously as possible after affording due and
sufficient opportunity to the rival parties.

Petition allowed.

LL.R. [2014] M.P., 75
WRIT PETITION
Before Mr. Justice Rajendra Menon
W.P. No. 18709/2013 (Jabalpur) decided on 5 December 2013

AK.DUBEY (DR )} ...Petitioner
Vs. -
INDIAN MEDICAL ASSOCIATION & ors. ...Respondents’

Constitution - Articles 12, 226 & 227 - Stare - Petitioner has
raised a dispute before the Election Tribunal and calls in question the
clections held to the M.P. Branch of the Indian Medical Association
on the ground of irregularities and illegalities - Now petitioner sought
a direction to the Election Tribunal to decide the election dispute raised
by him in accordance with the by-laws of the association - Held - Indian
Medical Association is not a state or other authority within the meaning
of Article 12 of the Constitution - Therefore, it is not amenable to the
writ jurisdiction of this Court - Election Tribunal constituted under the
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Article and Memorandum of the Association is neither a statutory
Tribunal nor a quasi judicial authority discharging any functions which
can be controlled by this Court - It is nothing but a creation of certain
individuals for the purpose of deciding their interse dispute.

(Paras 26 & 36)

GIETT — AW T 12, 226 § 227 — oy — A 7 fraf=a sfEreor
3 wae faare Sor FiR $R AT FetRedw A 2.9, e & fag
amatfora fed T gamal o) afafiaar ¢ sdgar @ MER W) 9¥ Sorn
— 3, AT} ¥ g Qe A fyum w1 fuewn, wnifd e @
Sufaftrat @ e B @ fay, fafas afmser st fer amer @ -
afrfefRa ~ gfegs Afsea wifdm, dfdem @ ag=s 12 9
gerfsria vy aerET I gl T8 2 - o 39 ey B Re
aftreiRaT @ aegrElT @ — ISR wAT WIH FNT & FHaud afed
frafa= aiftrexer 5 @ ST Afdrevr @ @it T @ o f¥e g™
2 forge »ral # 39 e g Fratya e o v — aw |1 A
afvw iy wfyat g™ a9t arfl fae o fraeRt o9 @ watss
g frawr o fea w=m 2

Cases referred :

(2005) 1 SCC 149, (2009) 5 SCC 577, (2009) 15 SCC 221, (2002)
58CC111,(1981) 1 SCC 722, AIR 1992 SC 76,2005 (1) ESC 342, 1965
AIR 1595, AIR 1954 SC 520, 1977 (4) SCC 161, AIR 1959 SC 138.

Sankalp Kochar, for the petitioner.
R.K. Sanghi, for the respondents No. 1 to 4.
Sanjay K. Agrawal, for the respondent No.5.

ORDER

RaJENDRA MENON, J.:- Petitioner a practicing orthopedic surgeon
from Gwalior has filed this writ petition purportedly under Article 227 of the
Constitution and calls in question the elections held to the M. P. Branch of the
Indian Medical Association. Itis said that the election held is illegal as certain
irregularities and illegalities have been committed, matter came to this Court
at the instance of certain parties including the petitioner in W. P. No. 10181/

13 and, thereafter, in W. A. No. 568/13. The Writ Court and the writ appellate .

Court took note of various aspects of the matter and finally as a remedy of
raising the election dispute before the Election Tribunal by way of an election
petition was available under Clause 35 (C) (3) and in terms of the Article of

-
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Association and the Memorandum, Rules and Bylaws of the Indian Medical
Association, M. P. State Branch, the petitions and the writ appeals were
disposed of relegating the parties to take recotrse to the remedy available of
approaching the Tribunal.

- 2. It is stated that petitioner has raised the dispute before the Election

Tribunal and now the grievance of the petitioner seems to be that the Election
Tribunal is not proceeding in the matter and is insisting upon the petitioner to
deposit Rs. 1,00,000/- towards expenses for travelling and other expenses
for the members of the Tribunal conducting the proceedings. Seeking a
direction to the Election Tribunal to decide the election dispute raised by the
petitioner in accordance with the bye-laws of the association at an earlier
date, petitioner has approached this Court.

3. On notice being issued, respondents have filed the return and apart
from raising various objections and questions with regard to the right of the
petitioner to invoke the jurisdiction of this Court, respondents have stated
that petitioner has not complied with certain directions issued by the Tribunal
and, therefore, the petition be dismissed.

4. . Duringthe course of hearing of this writ petition on 11/11/13, a question
with regard to jurisdiction of this Court to interfere in a writ petition under
Article 226/227 of the Constitution was raised. It was submitted by Shri R.
K. Sanghi, learned counsel for the respondents association and Shri Sanjay
K. Agrawal that the Indian Medical Association and the M. P. State Branch
of the Indian Medical Association is nothing but an association of private
individuals and doctors. It is not an authority or a State within the meaning of
Article 12 of the Constitution. It does not/perform any public duties or
Governmental activities and, therefore, it was argued that it is neither a State
nor an authority amenable to the writ jurisdiction of this Court.

5. Per contra Shri Sankalp Kochar submitted that this is a petition under
Article 227 of the Constitution and petitioner is seeking a certiorari to the
Election Tribunal to conduct its proceedings in accordance with the provisions
of bye-laws and, therefore, for issuing a direction to the Tribunal, the power
of certiorari available to this Court in a petition under Article 227 of the
Constitution can be exercised.

6. Shri Sankalp Kochar invited my attention to the bye-laws and the
objects of the memorandum formulated by the Indian Medical Association
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M. P. State Branch and tried to emphasize that if these objects are taken note
of, it would be seen that the association is acting towards promotion of health
in the State of M. P. and, therefore, it discharges public/Government functions
and is amenable to the writ jurisdiction of this Court.

7. That apart, it is submitted by him that when an Election Tribunal is
created, the Tribunal has to discharge its functions in accordance to law and-if
that is not done, then the jurisdiction available to this Court under Article 227
of the Constitution can be exercised. He invites my attention to the following
judgment in support of his contentions Virendra Kumar Shrivastava Vs. U.

P. \Rajya Karmachari Kalyan Nigam and another, (2005) 1 SCC 149 to
say that in this case, the U. P. Rajya Karmachari Kalyan Nigam a society
registered under the Society Registration Adhintyam was treated to be a State
or other authority within the meaning of Article 12 of the Constitution and,
therefore, the present association also, a society registered under the Societies
Registration Act can be construed to be a State or other authority. He also
invited my attention to a judgment rendered in the case of State of Uttar
Pradesh and another V. Radhey Shyam Rai, (2009) 5 SCC 577 wherein it'
was held that the U. P. Ganna Kishan Sansthan a society registered under the
Society Registration Act, was construed to be a State or other authority within
the meaning of Article 12 of the Constitution and finally, a judgment rendered
in the case of Madhya Pradesh State Corperative Dairy Federation Ltd.
and another Vs. Rajnesh Kumar Jamindar and others, (2009) 15 SCC
221 wherein the Dairy Federation Corporation a society registered under the
M. P. Co-operative Societies Act was held to be a State or other authority.

8.  Itisemphasized by Shri Sankalp Kochar that in the present case apart
from the fact that the Indian Medical Association is discharging public duties
for improving the health and medical facility for the citizens of the state, itis an
association registered under the Society Registration Act and is amenable to
the writ jurisdiction of this Court. It is further emphasized by him that when an
Election Tribunal is created and the Tribunal has to function in accordance
with the rules and regulations, a certiorari can be issued to the Tribunal to
discharge its functions properly.

9 Respondents have refuted the aforesaid and Shri R. K. Sanghi argued
that the Indian Medical Association is a private association of practicing doctors

and it carries various private activities for advancing the cause of the medical /

proféssionals by holding conferences, seminars, lectures etc. It is not controlled



M

" LL.R.[2014]M.P. AK. Dubey (Dr.) Vs. Indian Medical Association 79

or financed by the State Govt. or Central Govt. The Government does not
exercise any administrative or financial control. Itis purely a body of individuals
carrying out activities in accordance with the requirement of its bye-law. The
Tribunal is also a non-statutory Tribunal. It is established under the bye-laws
and is not a permanent Tribunal. The Tribunal is constituted as and when
required. The Associationnominates its members who are elected office
bearers and, therefore, submitting that neither the Indian Medical Association
is a State within the meaning of Article 12 of the Constitution nor does it come
within the purview of any society, the objection is raised.= . : ¥

10.  Shri Sanjay K. Agrawal, learned counsel appeari'ng fof.respondg:nt '

_no. 5 apart from advancing arguments as submitted by Shri R. K. Sanghi

brings to the notice of this Court a judgment in the case of Pradeep Kumar
Biswas Vs. Indian Institute of Chemical Biology and others, (2002) 5
SCC 111 and points out that if the facts laid down in the aforesaid case are
applied to the present case, it would be clear that neither the Indian Medical
Association is a State or any other authority as contemplated under Article
12 of the Constitution nor is the Tribunal deciding the election dispute under
the supervisory control of this Court under Ar‘ticle 227 of the Constitution.

11.  1haveheard learned counsel for the p‘arties at length and perused the
record. Two questions.arise for consideration in this writ petition. The first
question is as to whether the Indian Medical Association can be termed asa
State or any other authority or person to come within the _]ul’lSdlCthI‘l ofthis
Court under Article 226 of the Constitution. The second question would be

. that even ifthe Indian Medical Association is not a State, whether the Tribunal

constituted under the Article and Memorandum of the association can be said
to be under the supervisory jurisdiction of this Court under Article 227 of the
Constitution and a writ of certiorari for correcting any error committed by the
Tribunal can be issued. E

12.  As farasthe question of the Indian Medical Association and its M. F.
State Branch under the State or other authority is concerned, the objects of *
the association available in the memorandum of association in part-II to
contemplate that the association shall act in furtherance of any medical health
service and improve the medical education, there is nothing available in the
memorandum of association or bye-laws to say that the association discharges
any function which is normally discharged by the State or any other authority
under the control of the State. .Neither any administrative control or financial
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aid is granted by the State Govt. nor is anything available on record to say
that any Government or statutory authority exercises any control in the day-
to-day functioning of the Indian Medical Association. In the case of Pradeep
" Kumar Biswas (supra), the question as to whether the Council of Scientific
and Industrial Research, a society registered under the Society Registration
Act is a State or not was under considération. The majority judgment in the
aforesaid goes to show that it took note of the test laid down by the Supreme
Court in the case of Ajay Hasia Vs. Khalid Mujib Sehravardi, (1981) 1
SCC 722 and came to the conclusion that no rigid separate principles can be
laid down to say if a body falls within the ambit of a State or other authority.
The question in each case has to be decided in the light of the cumulative facts
available with regard to establishment of the body, its financial and administrative
function and the control if any exercised by the Government or any statutory
authority. '

13.  Ithasbeen held in para 40 of the aforesaid judgment as under:

40. The picture that ultimately emerges is that the tests
formulated in 4jay Hasia (supra) are not a rigid set of principles
so that if a body falls within any one of them it must, ex-
hypothesi, be considered to be a State within the meaning of
Article 12. The question in each case would be — whether in
the light of the cumulative facts as established, the body is
financially, functionally and administratively dominated by or
under the control of the Government. Such control must be
particular to the body in question and must be pervasive. If
this is found then the body is a State within Article 12. Onthe
other hand, when the control is merely regulatory whether under
statute or otherwise, it would not serve to make the body a
State.

14. Thereafter, based on the aforesaid, it has been held that the Council is
not a state within the meaning Article 12 of the Constitution. The majority
judgment in the case of Pradeep Kumar Biswas (supra) has summed up its
conclusion and in para 98, it is said that simply because a body holds a legal
entity, it would not be a instrumental or agency of the state. It is held that to
be an authority or an entity, the body should be created by a statute or under
the statute and its functioning and liability should be an obligation to the public
at large and the public interest tests fulfilled. The law is laid down in the

-y
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aforesaid case to say that a body or an association can be termed as
instrumentality of the State or any authority-based on financial control,
administrative control and the public function obligates discharged by the body,
these are the determining factors. Itis held that the Council for Indian Scientific
Research does not discharge any Government function nor is it vested with
any power to discharge the duties of a State. It was found that the Government
does not exercise any administrative control nor is it having any control over
the council. On such an evaluation, it is held that the council for Scientific and
Indian Research is not a state or other authority.

15.  Iftheaforesaid prmmple is applied into the facts and c1rcumstances of
the present case, it would be seen that the Indian Medical Association is
nothing but an association of Doctors practicing throughout the country and
in different state, a separate state unit/Branch has been created: The main
functioning of the association as is made out from the documents available on
record goes to show that it is an association to conduct research and by
holdmg conferences, work—shops etc. conducts research in the field of

" medicine and allied sciences. It does not dlscharge any functlon which is’

primarily undertaken by the State. No control of the State is exercised upon
the association nor is any statutory obligation discharged by the association.
It does not discharge any statutory function nor does any Governiment or any
statutory authority exercises any control over the functioning of the-association.
The entire functions of the association and the management of the'association
is done by the elected private individuals who are members of the association
and no financial aid or support is given by the Government. Infact, the
Government or any other authority ofthe State does not exercises any control
on the day-to-day functioning of the association. :

16.  Onthe contrary, the association has its own bye-laws which are non-
statutory in nature and the entire functioning of the association is done on the
basis of these by-laws and the management of the association is done by the
elected office bearers of the association who are none other then the practicing
doctors i.e. members of the association. There is no delegate or nominee of
the State or any statutory authority paxﬁcxpatmg inthe admlmstratlve act1v1t1es
of the association. ] . -

17.  Thatbeing so, if the test laid down by the Supreme Cotirt inthe case
of Ajay Hasia (supra) and Pradeep Kumar Biswas (supra) is applied to the
functioning of the Indian Medical Association, I have no hesitation to hold

o A
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that the association does not fulfil the requirement as laid down to say that it is
a statutory authority, a State or an authority discharging its duties within the
‘meaning of the Article 12 of the Constitution.

18. ° As far as the judgment relied upon by Shri Sankalp Kochar is
concerned, in each case, the factual scenario is different. In all the three cases
relied upon by Shri Sankalp Kochar, the association or the body which was
held to be amenable to the writ jurisdiction was functioning undef the direct
control of the State Govt. or under the control of some statutory authority.

19.  Inthe case of Radhey Shyam Rai (supra), the body was the U. P,
Ganna Kishan Sansthan. The functions which are being performed by Sansthan
were used to be performed by Government directly. The main purpose of this
Sansthan was to provide scientific advice for sugar-cane cultivation in the
State of U. P. The entire function was earlier undertaken by a Government
, department. Thereafter, the Government itself formed the U. P, Ganna Kishan
Sansthan and the entire infrastructure of the Government including its functioning
.were transferred to this Sansthan and the Cane Commissioner was made
incharge to look after the affairs of the Sansthan and its day-to-day activities.

20.  Apart from the Cane Commissioner,. various other officers of the
Government were carrying out the day-to-day functioning of the sansthan and
the entire administrative control of the sansthan was by these officers. The .
accounts officer and certain officials were Government servants on deputation.
The funds to the Sansthan was provided by the Government, under such
circumstances this Sansthan is held to be a State within the meaning of Article
12 of the Constitution as it was controlled by the U. P Government financially
and administratively. This case does not help the petitioner. In the case of
U. P. Rajya Karmachari Kalyan Nigam (supra) also, identical situation was
existing. The Nigam, a society registered under the Society Registration Act
was a corporation consisting of executive officers representing various
departments in the State of U. P. The officers were sent on deputation to,
work in this Nigam and the entire financial control of this Corporation is vested
with the State of U. P. The overwhelming material was produced in this case
to say that Nigam was nothing but an instrumentality of the State functioning
through the officers of the State and funds and aid was granted by the State.
That was the reason why the said Nigam was held to be a state or authority
within the meaning of Article 12 of the Constitution. ‘

21.  Inthe case of Madhya Pradesh State Cooperative Dairy Federation
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Ltd: (supra), even though the federation was a society registered under the
Society Registration Act but the entire financial and administrative control of
the State Govt. was available and the Managing Director and other officers of
the Government were seént on deputation to the federation. The federation
was being provided financial aid by the State Govt. from time to time and as
the functioning of the federation was controlled by the Government, the society
was held to be-an instrumentality of the State

22.  Inthepresent case, the entire scenario is different. Neither any material is
available to show that any Government control is exercised nor any Government
officers are associated with the day-to-day activities of the Indian Medical
Association nor is any financial aid or grant made available to the Indian Medical
Association in the matter of discharge of its day to day functioning. °

23.  Apart from the aforesaid cases there are various other judgments of the
Supreme Court wherein the question with regard to an establishment being a
"State’ or other authority within the meaning of Article 12 of the Constitution has
been considered and a decision taken. In the case of Chander Mohan Khanna
Vs. National Council of Educational Research & Training and Others AIR
1992 SC 76, the National Council for Educational Research and Training was
held not to be a State on the ground that it is not subjected to any administrative
or financial control of the Government or any statutory authority.

24, Similar views have been taken in the case of Army School Vs. Smt.

Shilpi Paul 2005 (1) ESC 342, an educational institute established by the
army authorities was held not amenable to the writ jurisdiction on the ground
that the administration of the school by the personnels working in the -
appropriate army regiment and the functions performed by the army officials
for managing the affairs of the institute did not form part of their officials and
statutory duties accordingly, it was held that it is not 'State'.

25. A catena of judgments are available with regard to various
establishments wherein the same principle, as indicated herelnabove have
been followed. :

26.  Thatbeing so, the first question as formulated is answered by holding
that the Indian Medical Association is not a state or other authority within the
meaning of Article 12 of the Constitution and, therefore, it is not amenable to
the writ jurisdiction of this Court.

27.  Having held so, the second question as to-whether the Election Tribunal
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where the dispute is said to have been raised by the petitioner is under the
__ administrative or supervisory jurisdiction of this Court as envisaged under
Article 227 of the Constitution.

28. _ Under Article 227 of the Constitution, it is stipulated that every High
Court shall have the power of superintendence over the courts and Tribunals
functioning within its territonial jurisdiction. The Courts and the Tribunal referred
to.in Article 227 of the Constitution will have to be interpreted to mean such
statutory Tribunals or authorities which are vested with Quasi-Judicial power
by whatever.name they are called and are creation of a statute.

29.  Ifanassociation of individuals create an independent body consisting of
certain members of the association for the purpose of resolution of some dispute
interse between the members and if the bodies so created for resolution of the
dispute is termed as a Court or a Tribunal, the mere terming or calling of the
dispute resolution mechanism as a Court or a Tribunal will not by itself make the
tribunal amenable to the supervisory jurisdiction under Article 227. Tomakeitso,
the body termed as a Court or a Tribunal should not only discharge the statutory
duties but the duties and the procedure to be followed by the Tribunal should be
of a quasi-judicial in nature and it must be the creation under the statute.

30. A private dispute redressal mechanism created by certain individuals
cannot be subjected to the supervisory jurisdiction of this Court. If the
memorandum of association and the bye-laws of the Indian Medical Association
are perused, it would be seen that under bye-law 35 under the Chapter
election and other disputes, it is contemplated that all disputes pertaining to
the said branch of the association shall be decided by a Tribunal which shall
comprise of the National President of the Indian Medical Association and two
immediate Past National Presidents of the association. Various eventualities
are contemplated therein and it is indicated that the Tribunal shall function and
the parties to the dispute will have to bear the expenses which would be made
by the members of the Tribunal for discharging théeir duties including expenses
for travel from one place to another. :

31.  Itistherefore clear that a Dispute Redressal Mechanism proved in the
bye-law indicates that a mechanism has been created in the form of a Tribunal
and this Tribunal is not creation of a statute nor any statutory duties or functions
are performed by it. In fact, even though, termed as a Tribunal, it is nothing
but a body of private arbitrators for resolution of a election dispute. The
Tribunal so created for resolution of the election dispute is nota creation of
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any statute. It is only a mechanism created by private individuals who are
members of the association, as per their bye-laws for resolution of the interse
dispute between them, the Tribunal before whom the dispute pertaining to
present election is fJending does not have the tappings or the quasi-judicial
authority as are necessary to hold it to be a Court or a Tribunal within the
meaning of Article 12 of the Constitution.

32,  Adisputeredressal mechanism created by certain private individuals
cannot be termed as a Coust or a Tribunal to be brought within the supervisory
jurisdiction of this Court in a petition under Article 227 of the Constitution.

33.  Asfarasthe question of adjudicating mechanism being a 'Tribunal’ or
not within the meaning of Article 136 and 227 of the Constitution is concerned,
the question was considered by the Supreme Court in the case of Associated
Cement Companies Ltd. Vs. P. N. Sharma and Another 1965 AIR 1595.
In the said case it has been held by the Supreme Court that while considering
the question as to whether a body or authority is a tribunal the consideration
about presence of all or some of the trappings of Court is not decisive, the
meaning and basic test is whether any adjudicative power which a particular
authority is empowered to exercise has been confirmed by a statute and further
it can be described as a part of state inherent power exercised in the discharge
of its judicial function.

34.  Invarious other cases also this question has been considered and
reference may be made to the following cases :

Durga Shankar Mehta Vs. Raghuraj Singh AIR 1954 SC
520, ‘

All Party Hill Leaders Conference, Shillong Vs. Captain
W.A. Sangma 1977 (4) Scc 161,

Bharat Bank Ltd. Vs. Employees of Bharat Bank Ltd AIR
1959 SC 188.

35. . A complete reading of all these judgments goes to show that to be a
tribunal amenable to the supervisory jurisdiction of this Court under Article
227 of the Constitution the body or authority should not only exercise quasi-
judicial function, but it should be a creation of statute and should be discharging
judicial functions which is normally to be discharged by the state or its
instrumentality. If the aforesaid principles are applied to the election tribunal
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in question it is clear that it is neither a creation of the statute nor does it
perform any judicial function which is inherent to be performed by the State
Government nor are the members of the so called election tribunal clothed
with any statutory powers or functions. '

?;6. chordingly, Iam of'the considered view that even a writ of certiorari
cannot be issued to this Tribunal as it is neither a statutory Tribunal nor a
quasi-judicial authority discharging any functions which can be controlled by
this Court. Itis nothing but a creation of certain individuals for the purpose of
deciding their interse dispute.

37.  "Under such circumstances, I am of the considered view that in the
facts and circumstances of the case, a writ petition is not maintainable. Ifthe
petitioner has any grievance in the matter, he has to take recourse to the common
law remedy available.

38. Even though on two previous occasions, certain directions have been
issued by this Court but on a perusal of the orders passed, it is seen that the
question of _]LlI’lSdlCthIl was not considered or decided under the apprehension
that the matter can be interfered in a petition under Article 227 of the Constitution
and the matter was disposed of without adverting to consider all these questions.

39. Accordmgly, having found the petition itselfnot maintainable , relegating
the petitioner to take recourse to the common law remedy available, this
petition stands dismissed.

Petition dismissed.

LL.R. [2014] M.P.,, 86
WRIT PETITION

Before Mr. Justice Krishn Kumar Lahoti & Mr. Justice Subhash Kakade

W.P. No. 7229/2013 (PIL) (Jabalpur) decided on 13 December, 2013

SATISH KUMAR VERMA ' ...Petitioner
Vs.

STATE OF M.P. & ors. ...Respondents

Constttutmn Article 226 - Environment - Construction near
Narmada River - Master Plan of Jabalpur shall be given effect strictly
- Detalled survey is to be made in réspect of structures which are
perm1ss1ble under the master plan - Any construction raised after
01.10. 2008 shall be dealt with strictly in accordance with master plan

~
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and any illegal constructions should be dealt with strictly in accordance
with law after giving due opportunity of hearing to the parties before
removing the structure - All measures for prevention of water pollution
in river Narmada by merging sewage or drainage water shall continue
by respondents. (Para 12)

. wfdgrT — wgia‘azzs—wfa?vr 745 75 @ yrer fawior —
WYX B AeY W B $ST¥ 9 YA T 9 arfey — §Rat @
Hag ¥ fawa adaer fen o aifey, 9 AeR W@ @ Faia dgRE
2 — 01.10.2008 ¥ YTATT we f&A 1} fpdf o ffor o8 o E @ AR
W ® F9EN FRAE B W Ay s fefh sdg fefo o=, fmfo
ged ¥ TRl uEeRl @ YTERE & 99 Fawx A 9N % geEw
mﬁmmﬁmam"raﬁmmﬁq THer € § WA FT AT 9
frarex f5d w1 @ od 9gweT @ fFarer 3y we our wwgeffwer gy .
s <@

Satish Kumar Verma, petitioner present in person.

P K. Kaurav, Addl. A.G. for the respondents No. 1,2,3,4, 6 &7.

Anshuman Singh, for the respondent No.5.

V.S. Shroti with Vikram Johri, for the respondent No. 8.

Rajendra Tiwari, R.N. Singh, B, P, Sharma, Raviranjan, Mahendra
Pateria, Manish Tiwari, Siddharth Gupta & Brajesh Choubey, for the
intervenors.

ORDER

The Order of the court was  delivered by:
K.K. LanoTi, J.:- The petitioner, in this petition, has sought for following
reliefs:- -

"(i)  That, the Hon'ble Court be pleased to issue a writ in
the nature of mandarnus or any other appropriate writ,
order or directions to all respondents, to promptly
conduct a survey of NARMADA RIVER beds/Banks,
surroundings of river, and other natural sites of Jabalpur
district and to ascertain the places of illegal
constructions and encroachments.

(i) That, the Hon'ble Court be pleased to issue a writ in
the nature of mandamus or any other appropriate writ,
order or directions to Collector/District Magistrate
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Jabalpur to demolish all illegal and unauthorized
constructions/encroachments and stop all destructive
activities on Narmada Riverbeds/Banks, surrounding
hillocks and other natural sites, the same are great
hardship for nature, environment and common public
at large.

(if)  That, the Hon'ble Court be pleased to issue a writ in
the nature of mandamus or any other appropriate writ, .
order or directions to the respondents to take
appropriate [egal action against person indulged in
illegal constructions/encroachers of such land in
accordance with law, and to ensure that no further
illegal constructions/encroachments and other
destructive activities takes place on Narmada River
belt and Natural properties at Jabalpur District.

(V)  Any other order of direction deemed just and proper
in the facts and circumstances of the case in public
interest may also be passed with.cost."

2. In this case, various issues relating to environment have also been
raised by the petitioner but those issues relate within the jurisdiction of the
National Green Tribunal, so it is not necessary for this Court to examine those
issues. ' '

So faras the issues relating to issuance of the directions to respondents
to demolish all illegal and unauthorized constructions/ encroachments and to
stop all destructive activities on Narmada Riverbeds/banks and surroundings
hillocks and other natural sites are concerned, the emphasis of the petitioner
is that in view of the Master Plan, 2008 which is filed as Annexure P-6 on
page no.30 and 31, be implemented by the respondents strictly. '

3. From the perusal of the Master Plan, it is apparent that the Master
Plan for the Jabalpur township has been approved by the State of Madhya
Pradesh under Section 19 of the Madhya Pradesh Nagar Tatha Gram Nivesh
Adhiniyam, 1973. The aforesaid Master Plan has been given effect to w.e.f,
01.10.2008, the Master Plan provides various provisions for the Township of
Jabalpur. It specifically provides that on both the banks of river Narmada,
100 metres area shall be kept for plantation and all the developments within
this area including any religious structure, Ashram/development of the Ghats
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which shall be with the permission of the competent authority. It further provides
that on the northern bank of River all the developments shall be permissible
after leaving 300 meters area. For ready reference the relevant part of the
Master Plan which has been sought to be implemented reads thus:-

"HEFRET TR WEegR, Yo¥ 3 gaaverell W Iaiyd
g ReTg B oI TaTaaR gReT 759 gU § | PRy IR @
el e 9Tl 9 ofuel A T, URRe, shefe, yerae
ug Nerfre Bvw @ WY ¥ AR 36 TR B AP B Yy
U ToE YR @) IRl ¥ | WAAYR TR B AT YD AT
frehyar 2 1 e AeraTe oY wiefow wied ¥ ulyel we @ e
iR A gfe § T HiFl R T e S wed g |
ST B ATHR WX 98 TR U9 F AR B9 BT AR |
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73 farzarw 2 o5 e Ao & weamal @ arged frgraad
| TR ) TRAT TG AT SR aiiial ® A e TRa Bl
ol YT EG 8 G | 39 Rer AN & fharaad 8g
TR Ud e AT B TR (G T A Sl
1 AITET Feaqsl s |

siaaq e @we | SEreserd T an
: am frder, Teauew

50 X TF &7 Well &1 ST g Ugd Ui Y IS wAl
T gafte farg §) e’ g | gy giidy e
Farerd a3t & e g — :



90

S. K. Verma Vs. State of M.P.(DB) LL.R.J2014]M.P.

1. SEAYR AT m%ﬁso%wﬁrﬁwﬁﬁu
2 UM AFR T G &9 ¥ 30 Hiex ao fafo ey

3, 9T/ HMAR T &3 | 30 Hiex g% fmi Py
4. JIRATH ‘ T & W 30 Hrex o famio Py
5. WG TET &5 | 30 Hiex aF famior fAgy
6. HHWNT AT TG &4 | 30 e aw i fy
7. TR AT T &7 | 30 Arex a@ fmfor fdy
8. U e &7 | 30 Hlex 9 FAf fady
9. gaTH T &3 | 30 Hiex 9@ i fdy
1059 T TR & | 30 Hiex a& Fmfor fde

11.9ER] aIeE e &89 A 30 #ex do Ao iy

(@—1) TaT 7K vg uflge 741 @ <y &7 $ 3 o 100 Hiex
P &3 EAT IWT S U T WIHIRAS aifial Td geqraer
ST | R @ T &9 % Wesrel wae fwr, ansm, ey v
|Te B e wem uiitrer [ wfiafa swid fear s a2 |

(@—2)

1.

FAET 74 @ SR feur § 79 @ 4 ¥ 300 HieY BEww
qAT TR AU B A0 § yanfod R 99§ .
Fewfa R we (T $ quarT &1 83) § faom § fol
WIET O T @Y diefRa e 2 PreeRed TRt

- FgEa &M forasr faaRer @ Agvs R < |

gFar 2 |

ST ATHR—YAR &4 A ga aw gg fafifa a3 @
AU BAL: 90:10 AT BT | SURGRT AT Jerwia
T, TR, AT @, et deor @, wied W wafta
THIRTH, WIETd, [ERE, AME—Hs IReER 91 senifie
AR SHSAT, B S, AR g, Afmer,
e, ervteTe, Tfafaft Wert 2 s Amgrs

q=g FT — '

WWW%@W&T&HW@WW



LL.R.[2014]M.P. S. K. Verma Vs. State of M.P.(DB)

-

5.

e fRrfesfy Sete gd Ao @ ewY B 'Ry |
F BT U AT QT R S @ 8l |

|, A e awRen @ Wi woare gear § oW e
. e w8

In this petition, on 10.07.2013 this Court directed thus:

“In view of the aforesaid contention, we direct
respondent nos.5 & 7 to immediately stop all the construction
activities which are going on, on the bank of river Narmada,
contrary to the master plan dated 1.10.2008 and to submit a
detailed report in respect of all the constructions made after
1.10.2008. The Municipal Corporation and Nagar Panchayat,
Bhedaghat shall submit action taken by them in respect of those
constructions which took place after 1.10.2008. A detailed
report and affidavit be filed before this Court alongwith the
reply.”

On 24.07.2013, this Court after hearing both the parties

following directions:-

"Considering the grievance raised in the petition which
is mainly in respect of non-compliance of the master plan of
2008 by which it is alleged by the petitioner that various

~ constructions have been raised after 1.10.2008 which are
- contrary to the master plan. On earlier occasion we have

directed the Municipal Corporation, Jabalpur and Nagar
Panchayat, Bhedaghat to ascertain all the constructions which
are made after 1.10.2008. It is submitted by Shri Kaurav and
Shri Anshuman Singh that they have submitted a detailed report
in this regard.

Considering the controversy in the matter, we also
direct the M.P. Pollution Control Board to ascertain by a survey
at Gwarighat and also at Bhedaghat that any construction which
is made after 1.10.2008 is creating any pollution to Narmada
river. The M.P. Pollution Control Board shall point out the
constructions which are having their discharge of drainage or
sewage etc. towards river Narmada and to submit their report

91
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before the next date of hearing. For this purpose we allow
M.P. Pollution Control Board a period of two weeks to
ascertain the aforesaid position."

6. On 12 08.2013 two reports were filed one by the Municipal
Corporation, Jabalpur and another by the M.P. Pollution Control Board. The
respondent No. 7 has filed compliance report which reads as under:-

"In reSpect of finding of MP Pollunon Control Board
in its report in clause (1) Un treated sewage water of Bherdaghat
Township, Adarsh Hotel, Hotel River, Hotel Marble Palace,
Rock Palace, Dharmshala is thrown into Gadghara Nala which
meets directly with Narmada River at Panchwati Ghat. The
Board found that solid municipal waste is dumped into trenching
ground of Bheraghat. '

In regard to this finding give in Clause (H@&3)it
is respectfully submitted that Nagar Panchayat, Bheraghat has
decided to construct Sewage Treatment Plant near Panchwati
Ghat where the sewage of aforesaid hotels and township etc.
shall be intercepted and treated and treated water of the said
Treatment Plant shall be used in the irrigation of Gardens namely
Panchwati Garden and Paryatak Park. For this purpose
Technical sanction has been granted for inviting tenders for
Preparation of Detailed Project Report, and the tenders are
to be issued very soon. It is submitted that after fixing the
agency of preparation of DPR and after preparation of DPR
necessary steps for construction of Sewage Treatment Plant '
shall be taken. In all these process about two or three years
time will be consumed. Therefore, as an interim measure
answering respondent no.7 Bheraghat Nagar Panchayat is
taking necessary steps for construction of Soak Pits and
simultaneously also directing all the Hotel Owners and residents
of the Town Ship to prepare Soaking Pits at their respective
places. It is submitted that in this regard notices were issued
to all the above hotel owners and they have also given an
undertaking in writing that they shall construct soak pits at their
respective places within 15 days. That apart answering
respondents have also issued notice for the public in géneral
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residing within the territorial jurisdiction of Nagar Parishad
Bhedaghat and published the same in local news paper
Haribhoomt, Lokhit, Nai Duniya on 17/8/2013 and 19/8/2013
that in future no permission for any type of construction shall
be granted until and unless soak pit is constructed at the relevant -
site. Copy of the resolution of Nagar Parishad, Bhedaghat dtd.
23/3/2013 regarding construction of Sewage Treatment Plant,
notices served on Hotel Owners, and the undertakings given
by the hotel owners are enclosed herewith as Annexures R-7/4,
R-7/5 and R-7/6. )

In clause (4) of the report MP Pollution Control Board
has given findings about Plaza Market at Dhuadhar where 300
shops situate and a Sulabh Complex is constructed overflow
of which goes into a Septic Tank and sewage is drained in
small drainages which dry before joining the Narmada river,
while solid waste thrown in the Panchayat containers.

At clauses (5), (6), (7), (8), (9, (10), (11), (12) and

. (13) about Gopalpur Road Pollution Board has given its

findings in respect of Omkar Medication Centre, Narendra
Agrawal, Ranjit Jain, Sachin Yadav, Dr. Pawan Sthapak, Harsh
Patel Farm House, Ayur Harbal, Nitin Barsaiya and Kalyanika
Ashram that in all these places though constructions are made
but no sewage discharge is found by the Pollution Board.
Similar findings have been arrived at Clause No.(14) and (15)
by the MP Pollution Control Board in respect of Gopalpur
Village and Devebappa Ashram.

So far as findings arrived at by the MP Pollution
Contro] Board at Clause (17) regarding discharge of the sewage
of about 20 houses of Lameta Village goes into a Nalla which

. meets the River Narmada in this regard it is respectfully

submitted that answering respondent no.7 Nagar Panchayat,

- Bheraghat is taking similar steps for constructirig a Sewage

Treatment Plant and by way of interim measuring till the
aforesaid treatment plant is constructed answering respondent
has decided to construct Soaking Pits in the village so that
drainage water of the village may not go into the river Narmada. .
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Findings arrived at by the Pollution Control Board at  _
clauses (17 to 28) are not concerned with the answering
respondent no.7 as the said places are not within the territorial
jurisdiction of answering respondent. Therefore, answering
respondent no.7 has nothing to do about the same.

That, from the above submissions it would become

- clear that answering respondent no.7 has already initiated

necessary steps in respect of the remedies advised by MP

Pollution Control Board in its report so that River Narmada is
saved from pollution."

7. The Municipal Corporation has also filed a copy of the master planas
Annexure R-5/1 and has reiterated the contention that the Municipal
Corporation is giving effect to the master plan and after implementation of the
master plan dated 01.10.2008 it has not granted any building permissions for
construction of residential or commercial buildings within 100 meters of the
banks of river Narmada. The respondent No.7 has also filed compliance report
on 24.07.2013 which reads thus:-

"3. That answering respondent no.7, i.e. Municipal Council,
Bheraghat respectfully submits that under section 187 of MP
Municipalities Act, 1961 prior permission of the Municipal
Council is required for the purposes of any construction. The
answering respondent respectfully submit that after the
directions issued by this Hon'ble Court between 13/7/2013 to
16/7/2013 the demarcation of various constructions near river
Narmada, were made and a Panchnama in this regard has been
prepared. It has been found that following 7 constructions have
already been made after 1/10/2008:

S.No.| Name Nature of construction
1. Shri Rajendra | House
Agrawal
2, Shri Narendra Two farm houses
_ Agrawal
3. Dr. Akhilesh 1 Hall (Mediation)
Gumastha

L 2 4.1
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4, Dr. Pawan Sthapak | 1 Room and Boundary Wall _
o under construction
5. | ShriVasudeo Khatri | Kalyanika Ashram
6. Shri Nitin Barsaiyan | House
7. Shri Sandip Jadav | Ashram, Devbappa
: Farsi Wale Baba.

It has also been found that following constructions have
been made which are coming within 300 meters from River
Narmada but are found 200 meters away from Narmada river.

S.No.} Name ‘| Nature of construction
1. Shri Balaji Builders | 6 Farm Houses
and Promoters
2. Shri Harsh Patel S/o | 4 farm houses, 3 farm
Shri Shravan Patel houses are still under
construction.

It is submitted that Shri Balaji Builders and Promoters
NOC was granted on 10/8/2013 and for Shri Harsh Patel
NOC was granted on 6/6/2007. '

4.  That, it is respectfully submitted that despite the
constructions are within 300 meters still same are going
on at five places which are given as under:

S.No.{ Name _ Nature of construction

1. Shri Harsh Patel Restaurant ‘

2. | ShriRajnish Jain Pathway (Park)

3. Dr. Pawan Sthapak | Boundary Wall

’ S | under construction.

4. Ayur Harbal Farm | Houses- -

: Two Rooms
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Copy of the list of the aforesaid three ca‘gegorieé,
Panchnama dated 16/7/2013 are enclosed herewith and
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marked as Annexure R7/1 and R7/2 respectively. It is submitted
that notices served on the following persons:

Dr. Pawan Sthapak
Shri Sandip Jadhav
* Dr. Akhilesh Gumashta °
Shri Vasudev Khatri
Shri Nitin Barsaiya
Shri Rajendra Agrawal; and
Shri Narendra Agrawal
Copies of notices are being filed and marked as Annexure R7/3.

5.’ That, it is respectfully submitted that on 23/7/2013
notices to five persons have already been issued who
are still raising constructions asking them to stop
constructions."

8. From the perusal of the aforesaid, it appears that the master plan dated
01.10.2008 has not been given effect to in letter and spirit by the respondents,
who are bound to give effect to. The respondents are underan obligation to
implement the aforesaid master plan. The State has filed separate return in
which it has pleaded thus:-

"That, it is respectfully submitted that petitioner has

not pointed out any particular construction. However, the .
.. Municipal Corporation has been directed to.submit report in
this regard. The Nagar Panchayat, Bhedaghat has already
submitted its report regarding unauthorized constructions, but
it is submitted that Development Plan of Behdaghat Planning
Area within which Nagar Panchayat, Bhedaghat falls is not
" yetapproved. The same is yet to be finalized. According to
proposed Draft Development Plan of Bhedaghat the
construction activities within 300 meters from River Narmada
_are prohibited and in accordance with Rule 14(5) of MP Bhumi
Vikas Rules, no development permission under Section 16 can
be granted if the land is situated in such area where activity

N
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proposed in the application is not proposed in the. Draft
Development Plan. It is submitted that Nagar Panchayat,

Bhedaghat has not granted any'permission for raising’

construction within 300 meters area from River Narmada. All

‘other adverse allegations made in this para are denied. Clause '

5.8 of Bhedaghat Development Scheme 2021, puts restriction
that up to 300 meters area from river has to be reserved as
Green Belt. An extract copy of the same is being filed herewith

as Annexure R/1. An extract copy of Rule 14(5) of the MP '

Bhumi Vikas Rules is being filed herewith as Annexure R/2

However, it is seen that petitioner has not spe01ﬁcally

" pointed out any specific construction so as to enable the -

answering respondents to take appropriate steps in this regard.

It is submitted that in Municipal Corporation Area no.
* permission within 100 meters from River Narmada is granted
. for construction by the Town and Country Planning. So far as

Nagar Panchayat, Bhedaghat is concerned, separate status
report regarding construction has already been filed before
this Hon'ble Court. In view of the averments made in above
paragraphs no further.comments are required.

It is submltted that the Departrnent of Town and 3
Country Planning has not granted any permission for -
construction of any structure within 100 meters of Municipal ..

Corporatlon Areain Jabalpur C1ty Development Plan Area.
So far as Development Plan of Nagar Panchayat, Bhedaghat

is concerned, the same is under preparation but it has also not

granted any periission for construction within 300.meters.
However, it is submitted that the Town and Country-Planning

Deptt. has granted permission to Gopala Restaurant which is-
issued prior to draft Master Plan of Bhedaghat. Copy’ ofthe. . -
permission granted to-Gopala Restaurant is enclosed and :

" marked as Annexure R/3. In view of this petitioner has failed -. -
to make out any ground for interference of, gns Hon'ble Court :
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That on 8/2/2013 Collector ¥ abalpur has appomted‘ T

. Shri Toshan Kumar Badiye, Project Officer, Distt. Urban"_'
Development Agency, Jabalpur as Ofﬁcer—m charge of" the cas€ '
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for the purposes of filing of rcfurn, accordingly present return
is being filed by the duly appointed OIC of the case. Copy of
the appointment letter of OIC is enclosed herewith a Annexure
R/ n

9. In this case, various institutions and persons have filed their application
seeking intervention in the matter. The main contention of these are that there
are various religious structures which are in existence much prior to the
implementation of the master plan dated 1.10.2008. It is also stated that on
the banks of Narmada river there are various temples, Ashrams, Dharmshala,
Sarai etc. which are holy places and are for the use of the personsvisiting holy
river Narmada. It is also stated that there is religious tradition of Narmada
Parikrama and these have been constructed to facilitate these persons. That a
detailed enquiry is required in the matter and the construction raised prior to
01.10.2008 and even permitted under the master plan should not be disturbed.

That neither any construction is contrary to the provisions of Madhya Pradesh
Municipal Corporation Act nor of M.P. Municipalities Act or M.P. Panchayat

Raj Evam Gram Swaraj Adhiniyam. There are no pollution by these religious
constructions and if anything is pointed out, they are ready to rectify it. It is
also submitted that this factual position deserves to be ascertained by the
authorities and the constructions, which are in existence prior to 01.10.2008
and are covered by the master plan, should not be disturbed. It is also submitted
by them that in case it is pointed out that if there is any irregularity required to
be rectified they are ready to approach the Corporation or concerned authority
for rectification of such or for compounding, in accordance with law.

10.  Learned counsel appearing for the Municipal Corporation also
submitted that a survey has already been conducted in respect of the structures
which are covered by the master plan. It is also submitted that only structures
raised after 01.10.2008 or any encroachment shall be dealt with strictly in
accordance with the master plan. In aforesaid circumstances, a detailed survey
deserves to be made by the respondents to ascertain that which structure was
in existence prior to ¢1.10.2008 and any construction in existence which is
covered under the master plan Annexure P-6 i.e. park, nursery, Yoga Kendra,
Dharmshala, Health Club,-any emporium relates to tourist, restaurant,

commercial forestry, sericulture, Ashram and Temple shall be certified by the
respondents, There are many ancient or old temples on the bank of river
Narmada. Respondents No.5 and 7 shall prepare a list and shall also take
photographs and prepare a video film of the aforesaid so that no further

hk,
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construction may be raised there, without seeking prior permission of the
authorities. During survey, if it is found that construction of any of the aforesaid
categories raised after 01.10.2008 is not in accordance with the Master Plan
and rules and regulations then they shall intimate to the concerned person,
institution etc in this regard and to proceed in the matter in accordance with
law. If the matter can be sorted out then the matters covered by the Master
Plan be sorted out, but as per the Master Plan only, as various religious
structures, Dharmshala, Ashram etc are situated on the bank of River are
permissible under the Master Plan. The structures made/constructed prior to
1st October, 2008 deserves to be given a different look as some of them are
covered and some of them are not covered by the master plan. After due
verification, a detailed list shall be prepared in this regard and it shall be -
maintained by the respondents. However, any construction raised after
01.10.2008 which is not covered under para 2 of the aforesaid maser plan,
shall be dealt with by the respondents strictly in accordance with law.

11.  In so far as encroachments are concerned the respondents are
empowered to remove all the encroachments after following due procedure .
of law. In this regard the respondents are directed to take continuous action
for removal of the encroachment. So far as the relief no.1 is concerned as this
question has not been considered and it relates to environment, however in
compliance of our orders dated 10.7.2013 and 24.7.2013 the respondents
have initiated action in this regard. They shall continue with their effort to see
that the Master plan in this regard be adhered to and all the measures to
prevent pollution by merging sewage water in the river Narmada be continued.
However this direction shall be subject to any direction which may be issued
by the National Green Tribunal iri this regard, if any.

12.  In view of the aforesaid, this petition is allowed with following
directions:-

) ‘The respondents shall give effect to the master plan strictly in
accordance with the provisions as contained in master plan.

(i) So far as the structures which are permissible under para 2 of the
master plan a detailed survey be made by the respondents and a
permanent record with photographs and video recording be prepared
in that regard.

(i) Any construction raised after 01.10.2008 be dealt with strictly in
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accordance with the Master Plan and the provisions as contained in

the Municipal corporation Act, Municipalities Act, M.P. Panchayat

Raj Evam Gram Swaraj Adhiniyam and M.P. Nagar Tatha Gram Nivesh
* Adhiniyam, 1973 and be dealt with accordingly.

(iv) . .Anyillegal construction raised after 01.10.2008 or any encroachment
made be dealt with strictly in accordance with law. Affected party
should be given an opportunity of hearing by the concerned authority
before the aforesaid construction is to be removed.

W) All the measures for prevention of water pollution in the river Narmada
* by merging sewage or drainage water shall continue by the respondents.
However this shall be subject to any further direction by the National

- Greens Tribunal, 1f any. ; :

(vi) " The aforesaid order be given effect to withina pemod of three months
from today and a comphance report be filed in the Registry of this
Court. - . :

With the aforesaid directions, this petition is finally disposed of,
Petition disposed of.

LL.R. [2014] M.P., 100
WRIT PETITION
. Before Mr. Justice Sujoy Paul
W.P. No. 6342/2013 (Gwahor) decided on 15 J anuary, 2014

SAGAR SINGH YADAV - ...Petitioner
Vs.
. SUDAMA SINGH YADAV & ors. ...Respondents

Civil Procedure Code (5 of 1 908), Order 18 Rule 4 - Recording
of Evidence - Discretion of court to record evidence by way of affidavit
or by way of examination-in-chief is limited to the cases where summons
have been issued under Order 16 Rule 1 of the Code - Further held,
the conjoint reading of Order 16 Rule 1:A and Order 18 Rule 4(1) makes
it mandatory for the court below to record examination-in-chief in the
form of affidavit and it need not be recorded in the shape of examination-
in-chief by directing the witness to enter the witness box.

' (Paras 9,10 & 11)
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Case'referred :
AIR 2003 SC 189.

Rohit Jagwani, for the petitioner.
D.D. Bansal, for the respondent No,1.  ~
Nidhi Patankar, G.A. for the respondent No.4/State.

ORDER

-Suioy PAUL, J.:- By invoking jurisdiction of this Court under Article
227 of the Constitution, the petitioner/plaintiffhas called in question the legality,
validity, correctness and propriety of the order dated 7.8.2013, whereby the
court below has directed the petitioner to depose the statement by way of
examination in chiefin the court and the affidavit filed under Order 18 Rule 4
of the Code of Civil Procedure (CPC) is discarded.

2. The petitioner filed a suit for declaration and permanent injunction.
The said suit was registered as Case No. 10A/2013 before the Fourth
Additional District Judge, Bhind. In the proceedings of the said suitythe
petitioner filed affidavit of its witness Keral Singh Yadav under Order 18 Rule
4 CPC. Plaintiffalso filed his own affidavit under Order 18 Rule 4 CPC. The ~
court below by examining this affidavit opined that affidavit is running in seven
pages. Prima facie affidavit appears to have been prepared by somebody
else or by an Advocate. In this view of the matter, the court below opined that
in the interest of justice the plaintiff be directed to.enter the witnéss box and
his statement will be recorded in the court. Aggrleved by this order, the present
petitionisfiled. -

3. Shri Rohit Jagwani, learned counsei for the petitioner submits that
after the amendment in the CPC, it is obligatory on the part of the court
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below to record the statement of the witnesses by way of accepting affidavits
under Order 18 Rule 4 CPC and court below has erred in rejecting the same.

4, Prayer is opposed by Shri D.D.Bansal, learned counsel for the
. respondent No. 1. Shri Bansal relied on para 18 of the judgment, reported in
AIR 2003 SC 189 (Salem Advocate Bar Association vs. Union of India).
He further submits that there is no legal error in the order passed by the court
below and, therefore, no interference is required.

5. I'have bestowed my anxious consideration on the rival contentions,

6. Before dealing with the contentions, it is apt to quote the relevant
provisions which are relevant in this matter.

7. Order 16 Rule 1 and Rule 1-A of CPC read as under:-

“I. List of witnesses and summons to witnesses.—- (1) On
or before such date as the Court may appoint, and not
later than fifieen days after the date on which the issues
are setiled, the parties shall present in Court a list of
witnesses whom they propose to call either to give evidence
or to produce documents and obtain summonses to such
persons for their attendance in Court.

(2) A party desirous of obtaining any summons for
the attendance of any person shall file in Court an
application stating therein the purpose for which the
witness is proposed to be summoned.

(3) The Court may, for reasons to be recorded,
permit a party to call, whether by summoning through
Court or otherwise, any witness, other than those whose
names appear in the list referred to in sub-rule (1), if such -
party shows sufficient cause for the omission to mention
the name of such witness in the said list.

(4) Subject to the provisions of sub-rule (2),
summonses referred to in this rule may be obtained by the
parties on an application to the Court or to such officer as
may be appointed by the Court in this behalf within five
days of presenting the list of witnesses under sub-rule (1).
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1A, Production of witnesses without summons.— Subject
to the provisions of sub-rule (3) of rule 1, any party to the
suit may, without applying for summons under rule 1, bring
any witness to give evidence or to produce documents.”

Order 18 Rule 4(1) of CPC reads as under :-

~

“4. Recording of evidence.-- (1)_In every case, the

examination-in-chief of a witness shall be on affidavit and

copies thereof shall be supplied to the opposite party by
. the party who calls him for evidence.

Provided that where documents are filed and the
parties rely upon the documents, the proof and
admissibility of such documents which are filed along with
aﬂidavit shall be subject to the orders of the Court.”

8. Interestingly, in Salem Advocate Bar Association (supra), the Apex
Court has dealt with this aspect. In para 17, the Apex Court opined that
reading the provisions of Orders 16 and 18 CPC together, it is clear that
Order 18 Rule 4(1) will necessarily apply to a case contemplated by Order
16 Rule 1-A CPC. It is opined that as per Order 16 Rule 1-A, if any party to
a suit without applying for summoning under Rule 1 brings any witness to give
evidence, in that case, examination-in-chief must be recorded in the form of
an affidavit and it not to be recorded in the Court. The said portion reads as
under:-

“Reading the provisions of Order 16 and Order 18 together,
it appears to us that Order 18 Rule 4(1) will necessarily
apply to a case contemplated by Order 16 Rule 14, i.e.,
where any party to a suit, without applying for summoning
under Rule 1 brings any witness to give evidence or produce
any document. In such a case, examination-in-chief is not
to be recorded in court but shall be in the form of an

' affidavit.” - \

In para 18 of the same judgment, the Apex Court dealt with the
situation whether summons have been issued under Order 16 Rule 1 and in
that case opined that the stringent provision of Order 18 Rule 4 may not
apply. In other words, it was held that where summons are issued, the court
may give an option to the witness summoned either to file an affidavit by way




104 Sagar Singh Yadav Vs. Sudama Singh Yadav LL.R.J2014]M.P.

of examination-in-chief or to remain present in the court for examination. The
relevant portion reads as under:-

“In cases where the summons have to be issued under Order
16 Rule 1 the stringent provision of Order 18 Rule 4 may
not apply. When summons are issued, the court can give
an option to the witness summoned either to file an affidavit
by way of examination-in-chief or to be present in court
for his examination. In appropriate cases. the court can
direct the summoned witness to file an affidavit by way of
examination-in-chief. In other words, with regard to the
summoned witnesses the principle incorporated in Order
18 Rule 4 can be waived. Whether a witness shall be
directed to file_affidavit or be required to be present in
court for recording of his evidence is a matter to be decided
by the court in its discretion having regard to the facts of
each case.” . 2

(Emphasis Supplied)

9. In the present case, admittedly the plaintiff filed his own affidavit and
intended to appear as a witness on his own. No summons were issued to the
petitioner or his witnesses under Order 16 Rule 1 CPC. In this factual
backdrop, in the considered opinion of this Court, para 17 of the judgment of
Salem Advocate Bar Association (supra) will apply. As per the aforesaid, it
1s clear that the conjoint reading of Order 16 Rule 1-A and Order 18 Rule
4(1) CPC makes it mandatory for the court below to record examination-in-
chief in the form of an affidavit and it need not be recorded in the shape of
examination-in-chief by directing the witness to enter the witness box. Thus,
as per para 17 of the said judgment, in my opinion, the court below has erred
in discarding the affidavit and directing the plaintiffto enter the witness box ta
depose his statement. The order of the court below runs contrary to-the
mandatory provision as per Order 16 Rule 1-A read with Order 18 Rule 4(1)
of CPC. It also runs contrary to the judgment of Supreme Court in this regard.

10.  The contention of Shri Bansal based on para 18 of the judgment needs
- rejection. At the costs of repetition, it is clear that discretion of the court to
" record evidence by way of affidavit or by way of examination-inchiefis limited
to the cases where summons have been issued under Order 16 Rule 1 CPC.
In the present case, no summons were issued and plaintiff'and witnesses
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_ appeared on their own and 1ntended to file affidavit.

11. . On the basis of aforesald analysis, the court below has clearly erred
in passing the order dated 7.8.2013 rejecting the affidavit of the petitioner.
Resultantly, the said order is set aside. The court below is directed to accept
the said affidavit of the petitioner and proceed therefrom in accordance with
law.

12. Petition is allowed to the extent indicated above. No costs. -

Petition allowed.

LL.R. [2014] M.P., 105
WRIT PETITION
Before Mr. Justice Sujoy Paul
W.P. No. 3360/2013 (Gwalior) decided on 22 January, 2014

SAMIKSHA GUPTA .. Petitioner
Vs.
BOARD OF SECONDARY EDUCATION, M.P, ...Respondent

Constitution - Article 226 - Writ for Efemplary Cost &
Compensation - The basic question is whether for every infraction of
public duty by public officer, the respondents are bound to give
compensation ? - Held - It would not be correct to assume that every
minor infraction of public duty by public officer would commend the
court to grant the compensation - Further before exemplary damages
can be awarded, it must be shown that some fundamental right under
Article 21 has been infringed by arbitrary or capricious action on the
part of public authorities/functionaries - The present petitioner has
not established the aforesaid aspect and has filed this petition after
three years - Not entitled to compensation & cost. (Paras 5, 6,7 & 9)
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Cases referred :

(2002) 7 SCC 478, (1993) 2 SCC 746, 2007(3) SLR 310.

Shyam Sharma, for the petitioner.
Nidhi Patankar, G.A. for the respondent/State.
\ ORDER

Suioy Paui, J.:- The petitioner, a student has invoked the jurisdiction
of this Court under Article 226 of the Constitution. The grievance of the
petitioner is that she appeared in the High School Certificate Examination
(10+2) held in the year 2010. In the main examination (Annexure P-1), she
was given 14 marks in Science (theory). The aforesaid marks given were less
than the performance and expectation of the petitioner. Thus, the petitioner
preferred an application for re-totaling. Since re-totaling took time, she
appeared in the supplementary examination in the subject of Science. In the
result of supplementary examination, the petitioner secured 40 marks in the
Science subject. Thereafter, the petitioner received copy of the Science subject
of the main examination (Annexure P-5). By placing reliance on this copy, it is
contended that the petitioner in fact secured 54 marks in the main examination
in the subject of Science but she was erroneously given only 14 marks. On the
strength of aforesaid, it is contended that the petitioner be given-compensation.
Reliance is placed on the order passed by this Court in W.P.No. 7035/2012
(Ku. Pooja Agrawal Vs. Board of Secondary Education, MP) (Annexure
P-7) .

2. Shri Shyam Sharma, learned counsel for the petitioner submits that
because of the negligence of the respondent-Board, the petitioner had to
appear in the supplementary examination and, therefore, exemplary cost/
compensation be provided to the petitioner.

3. Per contra, Mrs. Patankar for the Board submits that no prejudice is
caused to the petitioner and in absence of showing suffering or prejudice, no
interference is warranted. She relied on certain paragraphs of the return.

4, The mark sheet (Annexure P-1) of main exam shows that it was issued
on 29.6.2010. The supplementary examination's result was declared on
9.8.2010. Thus, within a short span of time the result of supplementary
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examination was declared. The petitioner has contended that because of
improper totaling of marks the petitioner has suffered mentally and her valuable
months/year have been lapsed in preparation of supplementary examination
(ground of W.P.6(b). The petitioner has made a bald averment. Once result
of supplementary examination is declared in August, 2010, it is not established
as to how petitioner suffered an year's loss. The petitioner has not established
that she suffered in terms of getting admission in further studies in the same
academic session. In other words, the prejudice and the nature of suffering is

not established by the petitioner.

5. No doubt, in Pooja Agrawal (supra), this Court has granted
compensation to the tune of Rs.75,000/-. However, in the said case, the
petitioner was given 10 marks out of 100 and on revaluation she secured
100/100 for mathematics. She approached the Court in quite promptitude
and established the prejudice. In this factual backdrop, the Court granted
exemplary compensation to the petitioner therein. In the present case, the
petitioner has approached the Court after almost three years. Nothing has
been pointed out as to how petitioner has suffered. The basic question is
whether for every infraction of public duty by public officer the respondents
are bound to give compensation. This point is no more res-integra.

6. In (2002) 7 SCC 478 (Rabindra Noth Ghosal Vs. University of
Calcutta and others), the Apex Court was examining the validity of a Division
Bench judgment of Kolkatta High Court. The petitioner Rabindranath appeared
in the examination but his result was not declared along with the result of
other students. He requested the authorities to declare the result. Result was
belatedly declared. He filed a petition before the Single Bench of the High
Court, The Single Bench allowed the petition by commanding the University
to pay Rs.60,000/- as morietary compensation and damages with further action
to take appropriate steps against the negligent officials. The Division Bench
set aside the said order, which was tested in (2002) 7 SCC 478. The Apex
Court considered the case of Nildbati Behera Vs. State of Orissa, (1993) 2
SCC 746. It is opined that it would not be correct to assume that every minor
infraction of public duty by every public officer would commend the court to
grant compensation in a petition under Articles 226 and 32 by applying the
principle of public law proceeding. Before exemplary damages can be
awarded, it must be shown that some fundamental right under Article 21 has
been infringed by arbitrary or capricious action on the part of the public
functionaries and that the sufferer was a helpless victim of that act. (para 9).
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7. The Supreme Court further held that the High Court rightly held that in
the present case it was not shown what problem the appellant faced and to
what extent he suffered prejudice. It was not established that because of non-
disclosure of results, the appellant was prevented from undertaking further
studies. In the present case also the petitioner has not established the aforesaid
aspect. Thus, no damages can be provided to the petitioner in the present
case. The present petitioner also filed this petition after three years.

8. Before parting with the matter this Court would like to observe that
while dealing with the young students like the petitioner, the Board should be
more careful because such mistake may spoil the career prospects of the
students. No one knows better than the board that in every year a few students
taking its examination take their lives on getting unexpected results. The board
must take immediate steps for sensitizing all concerned so that a foolproof
system may be brought into operation for obviating undesirable situations like
the present one. It must take deterrent action against any person found guilty
of dereliction of duty. Similar view is taken by Kolkatta High Court in the case
reported in 2007(3) SLR 310 (Ketaki Dewasi Vs. State of West Bengal
and others). It is expected that the respondents will take appropriate steps in
accordance with law against the person who is responsible for improper grant
of marks to the petitioner as per Annexure P-5, the answer sheet provided to
the petitioner under the RTI Act, 2005.

9. As analyzed above, the petitioner is not entitled for compensation in
the facts and circumstances of the case. Petition is disposed of. No cost.

Petition disposed of.
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WRIT PETITION
Before Mr. Justice Sujoy Paul
W.P. No. 7262/2013 (Gwalior) decided on 29 January, 2014

JITENDRA SHARMA ... Petitioner
Vs. |
BHARAT PETROLEUM CORPORATION LTD. & ors. ...Respondents

Constitution - Article 226 - Allotment of LPG Distributorship
- Rejection - Opportunity of hearing - Held - Misstatement/
misrepresentation by the candidate with regard to his marital status in '
the application form - No right is created - Hence, no question of
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opportunity of hearing arises to reject the candidature - Further held
the candidature and the eligibility of the petitioner is to be tested on

. the anvil of the eligibility conditions laid down in the brochure.

(Paras 9/11)

WIGETT — BT 226 — eyl fdavE w1 pdeT — @ —
G797 &1 g7 — ANFEiRT — aded 3 & awh dafee Ry 3
gag 4 sl gRr frear wem/ g wdw — #id after giw T
gl — o, aRIRfar ¥ aeR ot B Ay YA w1 SEe} usH
B BT G Iou 9 whar — amt affEiRa fear T fy el
® gty edar Al #Y wuld W A @ a=afifar v wbvaan e adenT
BT

Cases referred : .

ILR (2013) MP 837, AIR 1994 SC 988, 2013(3) MPLJ 466, (2007)
4 SGC 410,

Yogesh Chaturvedi, for the petitioner.
Sweta Bothra, for the respondents.

ORDER

Susoy PAuL, J.:- The petitioner, by filing this petition under Article -
226 of the Constitution, has impugned the order dated 9.9.2013 passed by
the Bharat Petroleum Corporation Ltd. (Corporation). The petitioner's
candidature is rejected by this order. .

2, The admitted facts between the partics are that the petitioner preferred
candidature/application for proposed Rajiv Gandhi Gramin LPG Vitrak Yojna
(RGGLV) at Dinara, District Shivpuri. The said candidature was submitted
by pursuant to advertisement Annexure P-2. By brochure (Annexure P-3),
the respondents Corporation has prescribed the eligibility criteria and other

relevant considerations. Admittedly, the petitioner at the time of submission of

initial application stated that he is not married and he is “single”. However, at
the time of spot inspection, the petitioner submitted a representation, Annexure
P-10. By this representation, he informed the Corporation that his marriage

“was solemnized on 13.6.2011 but incorrectly he mentioned his marital status

as “single”. It is prayed in this repfesent’ation that his aforesaid status be
corrected. ' ' ) '

3. The respondents, in turn, passed the impugned order and rejected the
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candidature of the petitioner on the ground that he suppressed the material
fact in his original application. In other words, it is held that the petitioner has
misrepresented the fact about his marriage in his initial application for RGGLV
and secondly, he does not meet the eligibility criteria for land as the land
shown by the petitioner is in the name of his father. As per the definition
mentioned in the brochure, petitioner is not eligible.

4. Shri Yogesh Chaturvedi, learned counsel for the petitioner, by criticizing
the said reasons contended that the petitioner did not have command in English.
He filled up the initial form of candidature in English with the help of a friend,
who knows English. Because of the error of his friend, his marital status was
incorrectly shown as “single™ and, therefore, it cannot be said that the petitioner
has misrepresented any fact. He further submits that the affidavit of father,
Annexure P-11 and the will in favour of the petitioner, Annexure P-13 makes
it clear that the petitioner will be the owner of the property/land. He submits
that the said property has to be treated as ancestral co-parcener property on
which petitioner has a legal right and, therefore, the definition relied upon is
irrational. He further submits that before canceling the candidature of the
petitioner, no opportunity of hearing is provided which runs contrary to the
principles of natural justice and the judgments reported in ILR (2013) MP
837 (Central Homeopathic & Biochemic Association, Gwalior & Ors.

Vs. State of M.P. & Ors.). He also r¢lied on certain provisions of the Contract
Act to submit that if anything is incorrectly mentioned in the contract that will
not make the contract as a void one. By placing reliance on AIR 1994 SC
988 (Union of India and others Vs. Hindustan Development Corpn. and
others), it is contended that a Government Organization cannot put improper
restrictions nor can prescribe arbitrary or unjustifiable reservations in the policy
or principles.

5. Per contra, Ms. Sweta Bothra, learned counsel for the Corporation,
supported the order. By taking this Court to various paragraphs of the return,
it is contended that there is no legal error in the order impugned which warrant
interference by this Court.

6. I have heard the learned counsel for the parties and perused the record.

7. The advertisement, Annexure P-2 prescribes general conditions. As
per condition 14(a) read with (f), the right was reserved by the Corporation
to reject the candidature, if any information is found to be false or incorrect.
Such condition is also mentioned in the brochure in clause 16. It is mentioned

L
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that if any information given by the applicant is found to be incorrect, the
allotment shall be cancelled. Even if allotment order is issued, it will be

- cancelled.

8.  Inthe present case, the advertisement was published on 19.5.2012.
Adm1tted1y, petitioner's marriage took place on 13.6.2011., Whether or not it
is deliberate, it is admitted that the initial information given by the petitioner
about his marital status was incorrect. The petitioner furnished this information
by Annexure P-10 only when a spot inspection was carried out. The
respondents have rejected the-candidature on yet another ground. Apart from
furnishing incorrect information about marital status, it is opined that as per
the requirement of the brochure, the petitioner is not eligible. As per the
brochure, the ownership is defined as under:-

“Own means having clear ownership title of the property in
the name of applicant/family member of the Family Unit' as
defined in multiple dealership/distributorship norm. In case of
ownership/co-ownership, by family member consent letter from
the family member will be required.”

Clause 4(e) defines family unit as under:-

“Family Unit' in case of inarried person/applicant shall consist

of individual concerned his/her Spouse and their unmadrried
son(s)/daughter(s). In case of unmatfied person/applicant,

'family Unit' shall consist of individual concerned, his’her
parents unmarried brother(s) and unmarried sister(s). In case
of divorce 'Family Unit' shall consist of individual concerned,
unmartied son(s)/unmarried daughter(s) whose custody is given
to him/her. In case of widow/widower, 'Family Unit' shall
consist of individual concerned unmarried son(s) unmarried
daughter(s).”

) Although Shri Yogesh Chaturvedi has taken pains to submit that

definition of 'family unit' is irrational, arbitrary and unjustifiable, [ am not
impressed with this argument. It is said to be arbitrary by taking assistance of
certain provisions of Contract Act and Succession Act. In the: considered
opinion of this Court; the candidature and eligibility of the petitioner is to be
tested on the anvil of the eligibility conditions laid down in the brochure. In
other words, if petitioner fulfills the eligibility conditions mentioned in the
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brochure, then alone he can be said to be an eligible candidate. To decide
petitioner's eligibility, no assistance can be sought from the Contract Act or
from the Succession Act. More-so, when petitioner has not chosen to challenge
the validity of the brochure/ criteria for selection. Thus, in absence of any such
challenge, this Court is not obliged to examine the validity of eligible conditions.
As per the definition of family unit, in case of a married person, it is clear that
it includes the said person/candidate, his/her spouse and their unmarried
children. Thus, it is crystal clear that for a married person, father is not part of
the family unit. Admittedly, petitioner is a married person and his father's land
cannot be taken into account to decide the eligibility of the petitioner.

10.  Inthe considered opinion of this Court, the petitioner needs to establish
that he has fulfilled common eligible criteria mentioned in Clause 4 of the
brochure. In the considered opinion of this Court, the respondents have rightly
stated that on the date of application the petitioner was a married person and

accordingly, the land shown in the name of his father cannot be considered as
petitioner's own land. On the basis of the provisions of the brochure, no fauIt .

can be found in the action of the respondents.

11, Inthe facts and circumstances of the case, the judgment cited by Shri
Yogesh Chaturvedi are of no assistance. No right is created in favour of the
petitioner and, therefore, there was no question to provide him opportunity
. before rejecting his candidature. In Pankaj Mantri Vs. Indian Oil
Corporation, Bhopal and another (2013(3) M.P.L.J. 466), the Indore Bench
has considered the impact of misrepresentation by candidate in the application
-~ form: At the cost of repetition, it is relevant to mention that in the advertisement
. and in the brochure it was made clear that any misrepresentation or wrong
* information will lead to rejection of the candidature.

12.  TheApex Court in (2007) 4 SCC 410 (Shiv Kant Yadav Vs. Indian
Oil Corpn. and others) held that misstatement/misrepresentation may lead to
cancellation by the Indian Oil Corporation. The same view is taken in Pankaj
Mantri (supra), The twin reasons assigned by the respondents are in
_ consonance with the legal position. In the considered opinion of this Court,
there is no legal infirmity which warrants interference by this Court in the
impugned order.

13.  Petition is merit-less and is hereby dismissed.

Petition dismissed,
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: . ELECTION PETITION '
R : Before Mr. Justice R.C. Mishra '
Election Petition No. 9/2009 (J abalpur) decided on 3 May, 201 3

" SHRINIWAS TIWARI - Petmoner
Vs, .
RAJ KUMAR URMALIA & anr. Respondents

A: Conduct of Election Rules, 1961 - Rule 54-A - Countmg
of Postal Votes - 305 votes were declared invalid on the ground of non-
attestation or improper attestation of votes and due to non-availability
of declaration - Counting agents were also apprised of thereasonsand

no objections were raised by them - Rejection of votes was in accordance
with Rule 54-A(4) of Rules 1961. : (Para 18)

@ frafaT &1 wara7 a9, 1961 — [39% 54—Y — 1% Ja941
T 7o — 305 W, AUMTT T8 B a1 sfaa v |/ sguAmia €Y
B ATER W qAT  EINON H SUESar & wReT Jder aifd fpY i -
o el B W RO | 9T SYAT T AR TAS BT HIE AT
T SO/ T AT — ﬂmaﬁmﬁrﬁawwma}ﬁ'wm—q@)a%ﬂm
» TH |

B. Evidence Act (1 of 1872), Séction 81 - News paper-rep’ort
- No presumption is attached to the genuineness of newspaper reports
- Assertion of petitioner relating to number of votes actually cast does
not assume any significance as it was primarily based on newspaper
reports. . : ) v -(Para 22)

b

8 mafbﬁwv(mrza‘m) gTer 81 — WATAR 9T Ryie’ —

'mawqaiaﬁﬂﬁa‘aﬁqmﬁ]wa%muaﬁa‘mﬂiﬁvﬁ?ﬁ—

aredfae wat @ WA @ gaw ¥ A w7 TEwe B¢ Ao A€ Y@
wiﬁiﬁqawﬁwwaﬁﬁﬁéﬂmmﬁﬁml

C. Conduct of Election Rules, 1 961 - Section 5 6-At= Countmg
and Recountmg of Votes - Election Petitioner-was defeated by & inargin of
309 votes - Even if the 305 votes who according to petitioners were not
included in counting were cast in favor of petitioner, the result-of election
would remain unaffected - Further none of the respondents; has come
forward to file recrimination - It is not permissible to Court to permlt a,

" party to seek a roving mqmry - Party must plead material facts and adduce
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evidence to substantiate the same - Petitioner must not only give the figures
of the votes which according to him were improperly accepted or rejected,
but the basis of allegation must be disclosed - Serial number of ballot
Papers must be set ont, names of counting agent, number of counting tables,
. names of counting supervisor, round number, details of objection, if any,
made to the counting staff, details of notes, if any kept by counting agent

and basis of information must be disclosed - No averment that counting

agent ever challenged the correctness of contents of Part Il of form 17-C
before returning officer - Allegations appear to be false and baseless.
' : (Paras 31 to 35)

A FafaT @1 waraT fram 1961 — Fraw se—g — qal” &t
TR §F gForar — Frafa ard, a0e ¥ @ v @ T g — 305
#a f2, At S IgER o F e 5 fear wm on, Aty A @)
ﬁéaaa:hﬁafaw'muﬁmmmﬁﬁﬁm—‘maﬁrﬁﬁ,ﬁa‘
- g, TR uwgE e @ Rt et A amar — e gEer @)
mmmﬁﬁwﬁémwﬁmaﬁaﬁ—maﬂ
mma%mqm'ﬁmawfmmm‘ﬂmm
U IRLT ST AT — A B Bad war B g a9 2N A @
mmgm?ﬁﬁawﬁwﬁmawmmﬁﬁ.m
IHFET @ e B o wve s TR — TOT BT A4HATH yei¥a
T WY, AW woe $ oA, Aeerm e @) W, AeTer
Wias @ 9, 9% BAE, RO wiE F et TR anst B fraver
e Big B, s e g @ At @ R i B e ek
{ET BT AER 9HT BN MY ~ H1 ydeT ) ¥ wamom wore 3
ﬁﬁaﬁaﬁm¢wmm17—wﬁ$ﬂm—llaﬂﬂaﬂﬁaﬁ
wrﬁﬁmraﬂgﬂeﬂﬂ—ﬁasm.ﬁwﬁﬁwmmﬁﬁ%l

" D.- Representation of the People Act (43 of 1951), Section
100 (1) (d) - Election Petition - Re-inspection of votes - Material facts

such as serial numbers of postal ballot papers not opened and precise .

objection with regard to each of such ballot papers if any raised by
counting agent have not been stated - In absence of such information
any inspection of ballot paper would amount to a roving and fishing
inquiry which is not permissible. (Paras 36 & 37)

74 e T affrr (1951 7. 43} &1 100 (1) (d) ~

- Pt aifasr — at w1 g Frdeer — wram aen, S e waest
B AT ﬁﬁ?‘_ Eﬁt-n TE T g ¥¥ vRAE A B Ady ¥ i



o

=

]

(4]

[LL.R.[2014]M.P. Shriniwas Tiwari Vs. Rajkumar Urmalia 115

T ATEY A AT (AT FNT IBR A 8§, $ S T8 e
2 — 90 W @ a9 W, mﬁmﬁfﬁﬂm feamdm o9
aftif=a wiia Y Fife 7 i ot 5 agy G &1
Cases referred : |

AIR 1988 SC 1274, (1993) 3 SCC 151, AIR 1999 SC 3571, AIR
1975 SC 403, AIR 1958 SC 698, (2003) 5 SCC 650, AIR 1964 SC 1200,
(2011) 11 SCC 786, AIR 1980 SC 206, AIR 1964 SC 1249, AIR 1975 SC
2117, AIR 2009 SC 2247, AIR 2010 SC 24,

Susheel Kumar Tiwari & Sanjay K. Agrawal, for the petltloner
Dileep Pandey, for the respondent No.1.

Neeraj Singh, for the réspondent No.2.

None for the respondent Nos. 3 to 25 though served.

JUDGMENT

R.C.MisHRA J. :- In this petition, election of the returned candidate
viz. the respondent no.1 from M.P. Legislative Assembly Constituency Sirmour
No.68 (for short ‘the Constituency”) has been called in question on the grounds
mentioned in sub-clauses (iii) and (iv) of Section 100(1){(d) of the
Representation of People Act, 1951 (hereinafter referred to as ‘the Act ).
The petitioner has further sought —

§] an order for re-inspection/re-count of the votes polled in the
constituency and on the basis of such re- inspection/ re-count of votes, a
declaration that the election of respondent no.1 is void.

(ii) a declaration that he himself has been duly elected from the
Constituency. ' '

2. Following facts are not in dispute—

The petitioner had contested the election as a candidate
sponsored by Indian National Congress whereas the
respondent no.1 was set up as a candidate of Bahujan Saxﬁaj
Party and the other 24 respondents including respondent no.2,
the official candidate of Bhartiya Janta Party, the then ruling
party in the State, were also in the fray. As per the calendar of .
events, notified by Election Commission of India, on

- 08.12.2008, counting of votes was done in the premises of
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Govt. Engineering College, Rewa. The respondent no.1 was
declared elected, defeating his nearest rival, the petitioner here,
by a margin of 309 votes.

3. According to the petitioner, upon conclusion of the counting of votes,
he had won the election by securing the highest votes and, accordingly, the
official website of Election Commission of India namely
www.ceomadhyapradesh.nic.inalso displayed that as the official candidate of
Indian National Congress, he had secured 456 votes more than his nearest
rival viz. the respondent no. 1, who represented Bahujan Samaj Party. Similar
result was broadcast on the National Channel of Doordarshan as well as in
the regional news on Bhopal Doordarshan between 7.30 to 7.35 p.m. The
release by Press Trust of India and the corresponding result uploaded on the
official website of Web Duniya viz. http:/hindi.webdunia.com/election08result/
ElectionInfo.htm also contained the same information. However, at about 9
p.m., to his utter dismay, the Returning Officer informed that he had lost election
to respondent no.1 by a margin of 309 votes. Verification revealed that (a)
there was a considerable difference of 16 in the number of votes polled including
tender votes but excluding postal ballots & the number of votes counted and
(b) there was a difference of 947 votes between the final result sheet prepared
originally in Form No.20 and return of election in Form No.21-E. Suspecting
thit the relevant records had been manipulated, he made complaints to the
Chief Electoral Officer, Madhya Pradesh, Bhopal and also informed the Chief
Election Commissioner of India, New Delhi on 9.12.08 and 13.12.2008
respéctively but no action was taken.

4. In the light of these pleadings, the petitioner has asserted that the
résult of the election, in so far as it concerned the respondent no.1, was
materially affected —

6] by the improper reception, refusal or rejection of votes and

(i) by non-compliance with Rule 54A and 56A of Conduct of
Election Rules, 1961 (for brevity ‘the Election Rules).

5. The respondent no.1, while denying the allegations as to illegalities in
the counting of ballot papers, has submitted that the petition is based on forged
and fabricated documents as well as on apparently wrong information said to
have been disseminated through Website or Television or Radio. As further
averred by him, even if it is assumed that the petitioner was preclided from



e 71

bl

L4

LL.R.[2014]M.P. Shriniwas Tiwari Vs. Rajkumar Urmalia 117

making representation in view of a wrong declaration of result on the website
or on the television, he was required to offer an explanation as to why the
facts pertaining to improper acceptance or rejection of votes or any
manipulation in counting as pleaded were not brought to the notice of the
Election Commission of India immediately after official/formal declaration of
the result. Attention has also been invited to the fact that no prayer for recounting
or re-inspection of votes was made by the petitioner or his counting agent
before the Returning Officer as contemplated under Rule 63(2) of the Election
Rules orin any of the complaints referred to in the petition.

6. The respondent no.2 has not preferred to file a written statement.

7. On these pleadings, the following issues have been framed. Respective
finding is noted against each one of them -

NoJIssues o Finding

1 | Whether the records pertaining to the No
election were manipulated ?

2 | Whether any votes have been improperly No

| cast in favour of the respondent no.1 ?

3 | Whether result of the election, in so faras it No

concerns the respondent no. 1, was materially
affected by the improper reception, refusal
or rejection of any vote or the reception
of any vote which is void ?

4 | Whether result of the election, in so farasit | No
concerns the respondent no.1 was materially
affected due to non-compliance with the provisions

of the Constitution or of the Representation of
the’;People Act, 1951 or if any rules or orders .
made under the Act ?

5 | Whether the election of the respondentno.1to | No
the constituency deserves to be set aside 7

6 | Whether the petitioner was declared as elected —

(i) on the official website Election Commission | Yes, but
of India. ithadno
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(i) in the news Broadcasted on the National | effect onthe
Channel of Doordarshan. actual result
(iii) in'the release by Press Trust of India and| of the
(iv) in the corresponding result uploaded on | election
the official website of Web Dunia. '
If so the effect ?
7 [Whether the petitioner is entitled to get the | No
votes decoded and recounted ?
8 |Whetherthe petitioner is entitled to be declared] No
as elected 7
9 |Whether the petition is based on forged, | Only
fabricated and unauthenticated documents ? | (Ex.P/14-A
and P/18-C)
are such
documents
10 |Reliefand Costs ? Petition
dismissed
with no order
as to costs.
REASONS FOR THE FINDINGS
ISSUE Nos.6(i) (ii) _(iii) and (iv)and 9
8. In support of his assertion that on the website of Election Commission

of Iidia and in the corresponding news telecast on Television as well as in the
Press Release, he was declared elected by securing a lead of 456 votes over
his nearest rival, petitioner Shriniwas Tiwari (PW1) not only examined himself
but also produced —

' (a)  Nagendra Mishra (PW5), a Computer Teacher, who has
claimed to have downloaded the information from the Websites of
‘Election Commission of India’ and ‘ Chief Election Officer’ of the
State and handed over the printout (Ex.P-4) to the petitioner, while
congratulating him on his success.

(b) Umesh Dixit (PW2), the Editor and Publisher of Ijaily
Newspaper ‘Dainik Kirti Kranti’, who came forward to say that he

&_/

-

4
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had also taken Printout (Ex.P-8) from Website of ‘Web Duni:}ra’.

0. In his chief-examination, the petitioner has also made reference to the
contents of letters (Ex.P-5 to Ex.P-7), respectively authored by D.-Prasad
Rao, Director of Doordarshan Kendra, Bhopal, Sunil Kumar Tiwari, the News
Editor and A K. Sharma, In-charge of the Local Office of Press Trust of
India at Bhopal, indicating that the news as to his win in the election was
broadcast on the basis of the information disseminated by the Election
Commission of India on its Website. Nothing could be elicited in his cross-
examination so as to render his evidence unworthy of credence or to make
any of the aforesaid documents spurious. Incidentally, the respondent no.1
Rajkumar Urmalia (DWI) has only pleaded ignorance about the information
regarding petitioner’s win on the website. Avadh Bihari Singh (DW8), the -
Dlstnct Information Officer deputed by the National Informatics Centre to
upIoad Results of each round of counting from the counting centre directly to
the website of Election Commission of India, has also admitted that the website
created temporarily did not remain in existence after deClaration of the election
results. He has further pointed out that every information in the form of
Progressive Flash Report uploaded by him was subject to disclaimer.

10. No dispute was raised as to assertion made by respondent no.1
Rajkumar Urmalia (DW1) that Progressive Flash Report (Ex.P-4) also
contained wrong information regarding results of the election to Teonthar and
Semariya constituencies of Distt. Rewa as- (i) the candidate sponsored by
Indian National Congress was declared elected from Teonthar constituency
whereas the successful candidate belonged to Bahujan Samaj Party and (ii)
margin of defeat in respect of Semariya constituency was shown as 167 votes
as against the actual difference of more than 5000 votes. Further, as rightly
pointed out by learned counsel for the respondent no.1, the misleading
information as to win of the petitioner by a margin of 456 votes appears to be
based on the results of last i.e. 12th round of counting, wherein the margin of
votes secured by, the petitioner (1681) and polled by the next highest candidate

viz. respondent no.2 (1225) was 456 only. It is pertinent to note that in the
Progressive Flash Report (Ex.P/4), petltloner was shown to have won the
election by defeating his nearest nval the authorized candidate of Bhartiya
Janta Party (not of Bahujan Samaj Party) by 456 votes. Thus, viewed from
any angle, it is not possible to say that the Progressive Flash Report (Ex.P-4)
was a forged and fabricated document.
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11. Coming to the other documents relied on by the petitioner, it may be
observed that only genuineness of copies of the result-sheet (Ex.P-14-A and
Ex.P-18-C) said to have been made available to him by Rajendra Tiwari
(PW3), Sub-Editor of “Satyaganga’, a daily newspaper published from Sidhi
and Sanjeev Mohan Gupta (DW2), the Local Editor of Dainik J agran, Rewa,
has been called in question. Returning Officer Mohd. Fatahulla Khan {(DW6)
has been emphatic in stating that none of these documents was prepared or
signed by him while Horilal Choudhary (DW?7), the then Deputy Director,
Department of Public Relations, has clearly refuted the suggestion that the
documents were made available by the Department to the correspondents of
various newspapers. His reply (Ex.D-2) to the corresponding query made by
respondent no.1 vide letter-dated 24.10.2009 (Ex.D-1) has also been brought
“on record. However, he has clearly admitted that the return of election
containing relevant data in form (Ex.P/21 -E) was forwarded by him to the
correspondents of various news papers along with the letter (Ex.P/18-E),
amended draft of which (Ex.D/18-D) was retained in the Office.

12. In view of all this evidence, it can easily be concluded that the
information regarding win of the petitioner by a margin of 456 votes over his
nearest rival, who was wrongly shown as the candidate belonging to Bhartiya
Janta Party, was displayed on the official website of Election Commission of
India-as well as on Web Dunia and was flashed through news channel of
Doordarshan and Press Trust of India, a news agency. Still, it had no effect
whatsoever on the actual result of the election. F urther, amongst the documents
produced by the petitioner in support of his allegations as to the illegalities in
the counting process, only copies of the sa-called result-sheets (Ex.P/14-A
and P/18-C) are apparently not genuine documents. The issues are answered
accordingly.

ISSUE Nos.1,2.3 and 4

13.  Asperstatement of the petitioner Shrinivas Tiwari (PW1), anumber
of illegalities were committed and records pertaining to the counting of votes
were tampered with at the instance of party in power. In support of the
allegations, he has highlighted the following facts -

(1) In the subsequent notification issued on 12.12.2008 by the
Publication Department and published in various local news papers, it
was admitted that the data reflected in the earlier notification issued
on 10.12.2008, were found to be incorrect.

-
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(i) Returning Officer had opened only 60 postal ballot papers

" and noticing that 30 were given to him, did not proceed to open the
remaining 305 postal ballots. Moreover, initially, all the 30 votes were
shown in the account of respondent no.1. :

() Inthe 9th round of counting, as many as 1000 votes, which
were polled in his favour, were credited to the account of respondent
no.2. T -

14.  Forthe sake of convenience, these allegations may be discussed under
the following heads -

COUNTING OF POSTAL BALLOTS

15. Rule 54-A of the Conduct of Election Rules, 1961 (for short ‘the
Rules’), that prescribes the procedure for counting of postal ballots, reads as
under:-

54-A.- Counting of votes received by post.-(1) The
returning officer shall first deal with the postal ballot
papers in the manner hereinafter provided.

(2) No cover in Form 13C received by the returning officer
after the expiry of the time fixed in that behalf shall be
opened and no vote contained in any such cover shall be
counted. '

(3) The other covers shall be opened one after another
and as each cover is opened, the returning officer shall
first scrutinise the declaration in Form 134 contained
therein..

(4) If the said declaration is not found, or has not been
duly signed and attested, or is otherwise substantially
defective, or if the serial number of the ballot paper as
entered in it differs from the serial number endorsed on
the cover in Form 13B, that cover shall not be opened,
and after making an appropriate endorsement thereon, the
returning officer shall reject the ballot paper therein
contained.

' |
(5) Each cover so endorsed and the declaration received
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with it shall be replaced in the cover in Form 13C and all
such covers in Form 13C shall be kept in a separate packet
which shall be sealed and on which shall be recorded the
name of the constituency, the date of counting and a brief
description of its content.

(6) The returning officer shall then place all the
declarations in Form 134 which he has found to be in order
in a separate packet which shall be sealed before any cover
in Form 138 is opened and on which shall be recorded the
particulars referred to in sub-rule (5).

(7) The covers in Form 13B not already dealt with under
the foregoing provisions of this rule shall then be opened
one after another and the returning officer shall scrutinise
each ballot paper and decide the validity of the vote record
thereon.

(8) 4 postal ballot paper shall be rejected-

(@) if it bears any mark (other than mark to record the

vote) or writing by which the elector can be identified; or -

(aa) if no vote is recorded thereon; or

(b) if noted are given on it in favour of more candidates
than one;

or
(c) if it is a spurious ballot paper; or

(d) if it is so damaged or mutilated that its identity as a
genuine ballot paper cannot be established: or

(¢) if it is not returned in the cover sent along with it to the
elector by the returning officer.

(9) A vote recorded on a postal ballot paper shall be
refected if the mark indicating the vote is placed on the
ballot paper in such manner as to make it doubtful to which
candidate the vote has been given.

(10) 4 vote recorded on a postal ballot paper shall not be

’

&
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" rejected merely on the ground that the mark indicating
the vote is indistinct or made more than once, if the
intention that the vote shall be Jfor a particular candidate
clearly appears from the way the paper is marked.

- (11) The returning officer shall count all the valid votes
given by postal ballot in favour of each candidate, record
the total thereof in the result sheet in Form 20 and
announce the same,

(12) Thereafter, all the valid ballot papers and all the
rejected ballot papers shall be separately bundled and kept
together in a packet which shall be sealed with the seals
of the returning officer and of such of the candidates, their
election agents or counting agents as may desire to affix
their seals thereon and on the packet so sealed shall be
recorded the name of the constituency, the date of countmg
and a brief description of its contenis.

(Emphasis supplied)

16. Admiﬁedly, petitioner Shriniwas Tiwari (PW1) did not remain present
during the entire process of counting and had appointed as many as 13 counting
agents including Ramashankar Mishra, examined as PW6. It is relevant to
note that the petitioner has not preferred to summon the Returning Officer to
prove the corresponding pleadings in Paragraphs 15 to 17 of the petition or
to summon relevant account of votes recorded by the counting supervisor in
Part II of Form 17-C, which is required to be signed by the candidates or
their representatives. As such, the case of the petitioner hinges on testimony
of Ramashankar Mishra and relevant contents of complaints made to the Chief
Electoral Officer, Madhya Pradesh, Bhopal and Election Commission of India
(Ex.P-9 and Ex.P-10 respectively).

17.  Ramashankar Mishra (PW6) has candidly admitted that—

(a) First of all, the postal ballots, 365 in number, were
taken up for counting at the Returning Officer’s table.

" (b) Hedidnotraise any objection as to non-inclusion of
305 postal ballots.

(¢)  Hehad not moved any application for recounting of
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the postal ballots.

18.  Thus, Ramashankar Mishra, the petitioner’s key witness, has not been
able to highlight violation of any Rule or Guideline relating to counting of postal
ballots. On the contrary, Mohd. Fahatulla Khan (DW6), the Returning Officer,
has also categorically stated that all the 365 postal ballots were opened and
were scrutinized in presence of the counting agents and the observers deputed
by.the Election Commission and as many as 305 postal ballots were declared
invalid for these reasons —

)] Absence of signature and attestation by any Gazetted |
Officer on the voter’s declaration available on the envelope.

(i)  Attestation of such a declaration by an officer, who
- was not competent to do so. -

(i)  Non-availability of the declaration.

Apparently, the reasons were valid in view of sub-rule (4) of Rule
54-A, as highlighted above, Moreover, Mohd. Fahatullah Khan (DW6) has
been emphatic in deposing that at the relevant point of time, all the election
agents were duly apprised of the reasons for rejecting 305 postal ballots. He-
has been cross-examined at length but nothing has turned out to establish that
any postal ballot was discarded without any basis. He also denied the suggestion
that initially, the number of postal ballots cast in favour of the petitioner was
shown as zero. Thus, in absence of any objection raised by the counting agent,
it was not possible to accept the allegation that 305 postal ballots were not
even opened for counting. .

MANIPULATION OF RECORDS

1 9.  Assertionmade by petitioner Shriniwas Tiwari (PW 1) thatin the mnth
round of counting, 1000 votes were added to the value of votes polled by the
respondent no.2, did not find place in the complalnts (Ex.P-9 and Ex.P-10).
It also did not gather support from evidence of counting agent Ramashankar
Mishra (PW6). Similarly, he did not prefer to substantiate the pleadings to the
effect that in all 947 votes had remained unaccounted for. This apart, the
complaint (Ex.P-9) made by the petitioner to the Chief Electoral Officer, -
Madhya Pradesh contained the grievance that 887 votes were excluded from
counting whereas in the complaint (Ex.P-10) made to Election Commission of

India, it was alleged that in all 887 missing votes were added to the accountof -



.

‘.\‘

Ll

< i

" LL.R.[2014]M.P.  Shriniwas Tiwari Vs. Rajkumar Urmalia 125

BJP candidate i.e. respondent no.2. However, the allegation concerning the
missing votes has not been corroborated by Ramashankar Mishra.

20.  Further, as admitted by Ramashankar Mishra, -

(2) He had not preserved the plain paper whereon round-wise
statement of the votes secured by the petitioner and rival
candidates was recorded by (Ex.P/14-A him only.

(b) He'had not raised any objection as to counting of votes in
the ninth round.

21.  Petitioner Shriniwas Tiwari has clearly acknowledged that the information
that in all 89335 voters had exercised their franchise is based on the newspaper
report (Ex.P-12) published in Dainik Kirti Kranti. Horilal Choudhary (DW?7), the
then Deputy Director, Department of Public Relations, has candidly acknowledged
the fact that he had forwarded the final data to the representatives of various
newspapers along with the notification (Ex.P-18E). As revealed by Rajendra Tiwari
(PW3), the Sub-Editor of ‘Satyaganga’, the Press Note (Ex.P-16), which
corresponds to the notification (Ex.P-18E) as well as the earlier Press Note (Ex.P~
15), was received by him on 10.12.2008. The news item (Ex.P-13) published in
the newspaper ‘Dainik Kirti Kranti’ on 11.12.2008 is apparently based on the
notification (Ex.P-18E). Sanjeev Mohan Gupta (DW2), the Editor of ‘Dainik
Jagran’, Rewa, has also substantiated the fact that a news item (Ex.P-19) with the
heading that “the Election Commission had requisitioned the original data relating
to the results of the election”, was published in the newspaper on 11.12.2008
whereas Jitendra Mishra (PW4), the Managing Editor of *Vindhya Bharat’, has
also acknowledged that news captioned “During counting, how 887 votes were
found reduced from Sirmour” published in the newspaper (Ex.P- -17) on
12.12.2008, was based on the analysis of data supplied by the Department of
Public Relations on 10.12.2008 only. In the light of these facts, the assertion
made by the petitioner that the final data could be 1ssued on 12.12.2008, is not
acceptable.

22.  As explained by the Supreme Court in Laxmi Raj Shetty v. State of
Tamil Nadu AIR 1988 SC 1274 and re-affirmed in S.4. Khanv. Ch. Bhajan
Lal (1993) 3 SCC 151 and Ravinder Kumar Sharma v. State of Assam
AIR 1999 SC 3571, no presumption, under Section 81 of the Indian Evidence
Act, is attached to genuineness of the newspaper reports. Accordingly,
petitioner’s statement as to inconsistency in the data relating to the number of
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votes actually cast, does not assume any significance as it was primarily based
on newspaper reports.

23.

below -

Counting of votes is regulated by Rule 56A, which may be extracted

Rules 56A. Counting of votes.-

~ -(1)  The ballot papers taken out of each ballot box shall

- be arranged in convenient bundles and scrutinised,
(2)  The returning officer shall reject a ballot paper-

(a) if it bears any mark or writing by which the
« elector can be identified, or

(b) if it is a spurious ballot paper, or

(c) if it is so damaged or mutilated that its identity
as a genuine ballot paper cannot be established, or

(d) if it bears a serial number, or is of design,
different from the serial numbers or, as the case
may be, design, of the ballot papers authorised for
use at the particular polling station; or

(e) if it does not bear both the mark and the
signature which it should have borne under the
provisions of sub-rule (1) of rule 38:

Provided that where the returning officer is satisfied

that any such defect as is mentioned in clause (d)

or clause (e) has been caused by any mistake or

failure on the part of a presiding officer or polling

officer, the ballot paper shall not be rejected merely
. on the ground of such defect.

" (3)  Beforerejecting any ballot paper under sub-rule (2),

the returning officer shall allow the counting agents present
a reasonable opportunity to inspect the ballot paper but
shall not allow them to handle it or any other ballot paper.

(4)  The returning officer shall record on every ballot
vaper which he rejects the letter 'R' and the rounds of

-
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rejection in.abbreviated form either in his own hand or by
means of a rubber stamp.

(5) Al ballot papers taken out of any one ballot box and
rejected under this rule shall be made into a separate bundle.

(6)  Every ballot paper which is not rejected under this
rule shall be counted as one valid vote: :

Provided that no cover co.ntaining tendered ballot papers
~ shall be opened and no such ballot paper shall be counted.

(7)  After the counting of all ballot papers contained in
all the ballot boxes used at a polling station has been
completed, -

(a) the counting supervisor shall fill in and sign
Part II- Result of Counting in 4[Form 16 which
shall also be signed by the returning officer; and

(b) the returning officer shall make the entries in a
result sheet in Form 20 and announce the parrzculars

24.  Returning Officer Mohd. Fahatulla Khan (DW6), while making
reference to return of election in Form 21-E (Ex.P-3), has pointed out that
total number of votes polled including 365 postal ballots was 89697 and
apparently, there was no discrepancy between the data as reflected in the
return and the final result-sheet (Ex.P-2).

25.  Asconcluded already, the copies of the result-sheet (Ex.P-14- -A). and
(Ex.P-18-C) said to have been made available to him by Rajendra learl
(PW3) and Sanjeev Mohan Gupta (DW2) are false documents.

26.  Mohd. Fahatulla Khan (DW6) has vividly described the entire process
of counting of votes. As per his statement, -

(a) In the counting area, 14 counting tables excluding his
table were placed and the counting was done in as many as
12 rounds.

(b)  After compIetion of each round of counting, the result
was announced on the mike only after its verification bythe :_* -
counting supervisor on the basis of the record available in Part
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II of Form 17-C and thereafter, satisfaction certificate was
obtained from each one of the counting agents.

(©) None of the counting agents had raised any objection
as to counting process in any round of counting.

(d  Thelastround of counting was concluded on 8.12.2008
between 4.30 to 4.45 PM and the observer Shri Pramod
Saxena, while expressing satisfaction regarding veracity of the
counting process, had issued a certificate and had authorized
the Returning Officer to declare the result.

()  On8.12.2008 at about 5.20 P.M., the election result
was declared and respondent no.1 was dcclared elected by a
margin of 309 votes. :

27.  Whilerefuting the charge that she was instrumental in tampering with
the result of the election under political influence, Dr. M. Geeta (DWS5), the
then Collector and District Election Officer, has stated that the procedure
prescribed for counting of votes and guidelines laid by the Election Commission
of India in this regard were scrupulously followed. According to her, after
issuance of verification report by the observers deputed by the Commission
to supervise the counting process, no altercation in the number of votes
obtained by a particular candidate was possible.

28. _Evidence of Dr. M. Geeta (DW5) and Mohd. Fahatulla Khan (DW6)
reflected a completely dispassionate attitude towards the counting process.
The relevant rules provide an elaborate procedure for counting of votes and it
contains so many effective safeguards against trickery, mistakes and fraud in

~ counting. Indisputably, petitioner’s counting agent Ramashankar Mishra, who

had not only recorded the figures of round-wise counting but had also appended
his signature on Part-II of Form 17-C, did not make.any demand for re-
totaling or re-counting of votes.

29.  For these reasons, it is held that neither there was any manipulation in

the records pertaining to the election nor any vote was improperly included in

the account of respondent no. 1. All the aforesaid issues deserve to be answered
in favour of respondent no.1.

ISSUE No.7
30. . Learned counsel has contended that the instances highlighted by the
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* petitioner are sufficient to justify an order of recount/re-inspection of the votes
particularly in view of the fact that the margin of defeat was confined to 309
votes. For this, he has made reference to the following observations made by
the Apex Court in Chanda Singh v. Shiv Ram Varma AIR 1975 SC 403 -

'."v

L

v

“If the lead is relatively little and/or other legal
infirmities or factual flaws hover around recount is proper,
not otherwise. In short, where the difference is microscopic,
the stage is set for a recount given some plus point of clear
suspicion or legal lacuna militating against the regularity,

accuracy, impartiality or objectivity bearing on the.
.original counting. Of course, even if the difference be more

than microscopic, if there is a serious flaw or travesty of
the rules or gross interference a liberal repeat or recount
exerc:se to check on possible mistake is a fatr exercise of
power”

However as explamed ﬁ.u'ther -

“Rule 63 of the Conduct of Electtons Rules 1961
obligates the candidate to state 'the grounds on which he
demands such recount'. It is plain that a mere doubt or
small lead or unspecified blemish in the manner. of the
counting falls short of the needs of the said rule. Under
the rule the demand for recount may be rejected if it
appears to the Returning Officer to be frivolous or
unreasonable. What is not reasonably grounded or seriously
supported is unreasonable or frivolous. Suspicions of
possible mischief in the process or likely errors in counting
always linger in the mind of the defeated candidate when
he is shocked by an unexpected result”.

“On all hands, it is now agreed that the importance of the
secrecy of the ballot must not be lost sight of; material
facts to back the prayer for inspection miist be bona fide,
clear and cogent and must be supported by good evidence.
We would only like to stress that in the whole process the

secrecy is sacrosanct and mvwlable except where strong
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prima facie circumstances to suspect the purity, propriety
and legality in the counting is made out by definite factual
 averments credzble probative material and good faith in
the very prayer”. :

31.  Adverting to the facts of the instant case, it may be observed that even
if it is assumed that all the 305 postal ballots, not included in the counting,
were cast in favour of the petitioner, the result of election would remain
unaffected as the margin of win was that of 309 votes.

32.  Besides this, none of the respondents has come forward to file
recrimination, Needless to say that the right to file a recrimination accrues to
the returned candidate or any other party to the petition the moment an election
petition is presented containing a claim for a further declaration that the
‘petitioner himself or any other candidate has been duly elected (Inamati
Mallappa Basappa v. Desai Basavaraj Ayvappa AIR 1958 SC 698 referred
to). ‘ '

33. - In TA. Ahammed Kabeer v. 4.4. Azez (2003) 5 SCC 650, a two--

Judge Bench, speaking through R.C. Lahoti, J. (as His Lordship then was),
while analyzing the majority view on the point of recount, as taken by a
Constitution Bench in Jabar Singh v. Genda Lal AIR 1964 SC 1200,
proceeded to explain and elucidate the legal position in the following terms -

(1)  In an election petition wherein the limited relief
sought for is the declaration that the election of the
returned candidate is void on the ground under Section
100(1)(d)(iii) of the Act, the scope of enquiry shall remain
confined to two questions: (a) finding out any votes having
been improperly cast in favour of the returned candidate,
and (b) any votes having been improperly refused or
. refected in regard to any other candidate. In such a case
an enquiry cannot be held into and the election petition
decided on the finding (a) that any votes have been
improperly cast in favour of a candidate other than the
returned candidate, or (b) any votes were improperly
refused or rejected.in regard to the returned candidate.

(2) 4 recrimination by the returned candidate or any .
other party can be filed under Section 97(1) in a case where

-3,
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in an election petition an additional declaration is claimed
that any candidate other than the returned candidate has
been duly elected.

(3) " For the purpose of enébling an énquiry that any

- votes have been improperly cast in favour of any candidate

other than the returned candidate or any votes have been
improperly refused or rejected in regard to the returned
candidate the Election Court shall acquire jurisdiction to
do so only on two conditions being satisfied: (i) the election
petition seeks a declaration that any candidate other than
the returned candidate has been duly elected over and
above the declaration that the election of the returned
candidate is void, 'and (ii) a recrimination petition under
Section 97(1) is filed.

(4) A4 recrimination petition must satisfy the same
requirements as that of an election petition in the matter
of pleadings, signing and verification as an election petition
is required to fulfil within the meaning of Section 83 of
the Act and must be accompanied by the security or the
further security referred to in Sections 117 and 118 of the
Act. -

(5)  The bar on enquiry enacted by Section 97 read with
Section 100(1)(d)(iii) of the Act is attracted when the
validity of the votes is to be gone into and adjudged or in
other words the question of improper reception, refusal or

rejection of any vote or reception of any vote which is.

void is to be gone into. The bar is not attracted to a case
where it is merely a question of correct counting of the
votes without entering into adjudication as to propriety,

impropriety or validity of acceptance, rejection or reception |

of any vote. In other words, where on a recount the
Election Judge finds the result of re-count to be different
from the one arrived at by the Returning Officer or when
the Election Judge finds that there was an error of counting
the bar is not attracted because the court in a pure and
simple counting carried out by it or under its directions is

131
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not adjudicating upon any issue as to improper reception,
refusal or rejection of any vote or the reception of any
vote which is void but is performing mechanical process

" of counting or re-counting by placing the vote at the place
where it ought to have been placed. A case of errér in
counting would fall within the purview of sub-clause ( iv )
Land not sub clause (ii i) of clause ( d) of sub-section (1)
of Section 100 of the Act”’

[ Emphasis supplied ]

34.  Inanelection trial, it is not permissible to Court to permit a party to
seek a roving inquiry and therefore, a party must plead material facts and
adduce evidence to substantiate the same so that the Court may proceed to
adjudicate upon that issue (See. Kalyan Singh Chouhanv. C.P. Joshi (2011)
11 SCC 786). The petitioner must not only give the figures of the votes which,
according to him, were improperly accepted or rejected, but the basis of the
allegation must be disclosed, the serial number of ballot papers must be set
out, names of the counting agent, number of counting tables, names of the
counting supervisor, round number, details of objection, if any, made to the
counting staff, details of the notes, if any, kept by the counting agent and the
basis of information must be disclosed (N, Narayanan v. S. Semmalai AIR
1980 SC 206 relied on).

35.  However, in the present case, there is not even an averment that the
petitioner’s counting agent has challenged correctness of contents of Part 1T
of Form 17-C before the Returning Officer. Further, upon appreciation of the
evidence led by the petitioner, allegations made by him as regards irregularities
and illegalities during the counting process of votes have been found to be
" totally baseless and frivolous. In such a situation, even a prima facie case for
ordering recount of votes is not made out.

36.  Turning to the prayer of re-inspection of votes, it may be pointed out
that in paragraphs 15 to 17 of the petition wherein averments pertaining to so-
called improper rejection of 305 postal ballot papers have been made, material
facts such as serial numbers of the postal ballot papers not opened and the
precise objection with regard to each of such ballot papers, if any, raised by
the counting agent, have not been stated. In absence of such an information,
which the petitioner alone should have known or should be deemed to know,
any inspection of the ballot paper would amount to a roving and fishing inquiry.
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For this, reference may be made to the guidelines laid down by a Constitution
Bench in Ram Sewak Yadav v. Hussain Kamil Kidwai AIR 1964 SC 1249.
Accordingly, - ’

-

N

’)

37.

“an order for inspection of ballot papers cannot be granted
to support vague pleas made in the petition not
substantiated by material facts or to fish out evidence to
support such pleas. The case of the petitioner must be set
out with precision supported by averments of material facts.
To establish a case so pleaded an order for inspection may
undoubtedly, if the interests of justice require, be granted.
But a mere allegation that the petitioner suspects or
believes that there has been an improper reception, refusal
or rejection of votes will not be sufficient to support an
order for inspection”.

In Bhabhi v. Sheo Govind AIR 1975 SC 2117, it was laid down that
before the Court can order inspection of ballot papers, in an election petition,
the following conditions are imperative -

(1) That it is important to maintain the secrecy of the
ballot which is sacrosanct and should not be allowed to be
violated on frivolous, vague and indefinite allegations;

(2)  That before inspection is allowed, the allegations
made against the elected candidate must be clear and
specific and must be supported by adequate statements of
material facts :

(3) . The Court must be prima facie satisfied.on the
materials produced before the Court regarding the truth
of the allegations made for a recount;

(4)  That the court must come to the conclusion that in
order to grant prayer for inspection it is necessary and
imperative to do full justice between the parties;

(5)  That the discretion conferred on the Court should
not be exercised in such away so as to enable the applicant
to indulge in a roving inquiry with a view to fish materials
for declaring the election to be void; and.
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(6)  That on the special facts of a given case sample
inspection maybe ordered to lend further assurance to the
prima facie satisfaction of the Court regarding the truth
of the allegations made for a recount, and not for the
purpose of fishing out materials.

If all these circumstances enter into the mind of
the Judge and he is satisfied that these conditions are
fulfilled in a given case, the exercise of the discretion would
undoubtedly be proper.

38.  Againin Fulena Singhv. Vijay Kumar Sinha AIR 2009 SC 2247, it

has been re-affirmed that inspection of election papers mentioned in detail in .

Rule 93 (a) to (e) is also not a matter of course. Inspection of those papers
cannot be ordered and parties cannot be permitted to inspect the same for the
purposes of making a roving enquiry in order to fish out the materials and to
derive support to one's own case. A clear case is, therefore, required to be
made out for ordering the production and inspection of election papers by the
parties.

39.  To sum up, an order either for inspection or re-count of the votes
affects the secrecy of ballot, which is, undoubtedly, sacrosanct and inviolable
except where strong prima facie case is made out, (Kattinokkula Murali
Krishna v. Veeramalla Koteswara Rao AIR 2010 SC 24 referred to)

40.  Taking into consideration the factual aspects of the matter as brought
on record and the well scttled position of law on the subject, as discussed
above, the petitioner is not entitled to get the votes decoded or recounted.
Accordingly, issue no.7 is answered in the negative.

ISSUE Nos.5 and 8

41.  Inview ofthe adverse findings of issue nos.1 to 4 and 7, no interference
is called for with the result of the election in question. The issues are, therefore,
decided in favour of the respondent no.1.

ISSUE No.10

42.  Forthe foregoing reasoﬁs, none of the grounds questioning the validity
of the election stands established and therefore, the petition, being devoid of
merit, deserves to be dismissed.
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43.  Accordingly, the election petition is herf:by dismissed. There shall be
no order as to costs.

44. A copy of this judgment be forwarded to the Election Commission as
well as to the Speaker of the State Legislature.

Petition dismissed.

LL.R. [2014] M.P., 135
. APPELLATE CIVIL
Before Mr. Justice U.C. Maheshwari
F.A. No. 554/2006 (Jabalpur) decided on 24 J uly, 2012

' JUNIOR ENGINEER MPSEB & anr. ... Appellants
~ Vs,
KISHANLAL & anr. " ... Respondents

Civil Procedure Code (5 of 1908), Section 96 - Suit for
compensation/damages - Deceased came into contact of live electric
wire lying on the road - Held - Appellant/Electricity Board did not take
appropriate steps to remove such live electric wire from the place of
incident from the mid-night up to the time of incident i.e. 5.30 in the
morning - Even if it is deemed that all precautionary measures were

- taken by the Board and inspite that due to some technical fault, on

account of vis-major or act of God or the natural calamity, the alleged .
incident had happened, but on account of principle of "'Strict Liability",
appellant is liable to pay the compensation. (Paras 10,11 & 12)
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Case referred :
2002(2) MPHT 324 (SC).

Sameer Seth, for the appellants.
Sanjay Jain, for the respondents.
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~ JUDGMENT '

U.C. MaBESHWARL, J. :- The appellants/ defendants have directed
this appeal under Section 96 of the CPC being aggrieved by the judgment and
decree dated 31.3.2006 passed by II Addl. District Judge, Waraseoni, District
~ Balaghat in Civil Original Suit No.14-A/2005 decreeing the suit of the

- respondents filed for compensation/damages regarding death of their son
Roshanlal on account of electrocution due to negligence of the appellants/
department. Such suit has been decreed for the sum of Rs.1,35,000/- with
interest @ 6% P.A from the date of filing the suit i.e 3.9.2005 so also the cost
of the lmgatlon

2. The facts giving rise to this appeal in short are that the respondents
No.1 and 2 herein filed a suit against the appellants contending that on dated
14.6.04 at about 5.30 in the moming their son Roshanlal accompanied with
his sister-in-law Hemlata, was going towards the field to collect the Gulli
{Mahua). On the way near Daitbarra Bus-Stop, some live electric wire of the
appellants/department was lying on the road as the same was broken. It being
early morning, there was some darkness so deceased Roshanlal could not
see the aforesaid electricity wire lying on the road and consequently he came
into the contact of the same resultantly he sustained the electric shock and
died on the spot. As per further averments such electricity line was not properly
looked-after and maintained by the officials of the appellants/department and,
in the lack of proper repairing, such wire was broken and laid on the road and
thereby the appellants/department has committed grave negligence on the part
of their duties. Roshanlal was aged 21 years on the date of the incident and
was working as Mason @ Rs.150/- per day. In such premises, he was earning
Rs.54000/- per year and he was the only person to lookafter his parents
respondents No.I and 2 in their old age. If Roshanlal had not died inthe
alleged incident, he would have lived upto the age of 70 years and, in such
premises, he could have helped respondent No.1 and 2. Besides this,
respondent No.1 and 2 also suffered the mental and physical agony due to
death of their son. They also spent some amount in performing his last rites.
With these pleadings, the suit for compensatlon/ damages or Rs.5,00, 000/-
was filed against the appellants.

-3. In the written statement of the appellants, by denying the averments of
the plaint it is stated that the alleged incident was not happened because of the
negligence of any official of the appellants/ department but the same was
happened because of natural calamity and act of God. On the date of the
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incident there was heavy rain-fall and lightening and due to which the installed
insulator of such place got burnt and fell down on the 11 KV line consequently
such line was broken and laid on the road. On account of act of God or
natural calamity, the incident was happened and, therefore, no liability of the
alleged compensation could be saddled against the appellants or its officials
and prayer for dismissal of the suit is made.’

4. Respondent No.3 was impleaded as formal defendant in the matter.
Inspite of service of the notice to such respondent, no written statement was
filed on its behalf and ultimately the case proceeded ex-parte against it.

5. In view of the pleadings of the parties as many as six issues were
framed and evidence was recorded, on appreciation of the same, by holding
that the alleged incident in which Roshanlal died was the cause and consequence

of negligence of the officials of the appellants/department, after assessing the
compensation, the suit was decreed in part for the sum of Rs.1,35,000/- and
interest on it as stated above. Being dissatisfied with such judgment and decree,
the appellants have come to this court with this appeal.

6. Shri Sameer Seth, learned appearing counsel for the appellants after
taking me through the record including the evidence led by the parties argued
. that on proper appreciation, the impugned suit of the respondents No.1 and 2
ought to have been dismissed by the trial court. In addition, he said that the
alleged incident was happened due to the natural calamity and the act of God
and not by any negligent act on the part of any official of the appellants so
under the law of tort, the appellants could not be held to be responsible to
compensate respondent No.l and 2 regarding death of their son. Besides
this, he also argued that the sum decreed by the trial court, in the available

. factual matrix, is very higher side and, in any case, if the findings of the trial

court holding the liability of the alleged incident against the appellants is affirmed
in this appeal then such sum requires some reduction and prayed for dismissal
of the suit of the respondents by allowing this appeal.

7. Shri Sanjay Jain, learned appearing counsel of the respondents,
responding the aforesaid arguments said that the findings and the approach of
the trial court being based on proper appreciation of the evidence, does not
require any interference at this stage. In continuation, he said that in view of
the principle of “strict liability”, the appellants cannot escape from the liability
to pay the compensation. In support of such contention, he placed his reliance

. onadecision of the Apex Court in the matter of M.P. Electricity Board Vs.
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Shail Kumar and others-2002(2) MPHT 324 (SC) and prayed for dismissal
of this appeal.

8. Having heard the counsel keeping in view their arguments, I have .

carefully gone through the record of the trial court. After perusing the pleadings
as well as the evidence led by the parties, I have not found any infirmity in
appreciation of the evidence in the impugned judgment.

0. In order to prove the case on behalf of respondent No.1 and 2/plaintiff
as many as four witnesses have been examined. On recording the deposition
of respondent No.1 Kishanlal (PW 1), he categorically supported the aforesaid
incident along with the factual circumstance in which his son Roshanlal had
sustained the electric shock from the live electric wire which was lying on the
road. He also deposed that his son, at the time of death, was working as
mason and was earning Rs.150/- per day from such profession. On going
through his cross-examination, [ have not found any material thing destroying
the version of this witness stated by him in his in-chief. The eye-witness of the

incident who was accompanied with the deceased at the time of the incident,

namely, Hemlata (PW 2), on recording her deposition has categorically stated
that on the aforesaid date and time she anid her brother-in-law Roshanlal were
going to collect Gully (Mahua) towards some filed. On the way near Daitbarra
Bus-stop, the live electricity wire was lying on the way and due to darkness of
early morning, his brother-in-law could not observe such wire and unfortunately
he came into the contact of the same resultantly after sustaining the shock of
electricity, he sustained the burn injuries on his person and died on the spot. In
her cross-examination, I have not found any material thing destroying the version
stated by her in her in-chief. The averments regarding earning of the deceased
Rs.150/- per day has been proved by Shivaji (PW 3) who was working with
" the deceased as labourer. In his cross-examination also I have not found any

material thing destroying the version stated by him in his inchief. Roshanlal.

had died due to electrocution has also been proved by Dr. Ravindra Tathod
(PW 4) who carried-out the autopsy of the deceased and prepared the
postmortem report (Ex.P/1). He categorically stated that the deceased died
due to electric shock/ electrocution. '

10.  Onbehalfofthe appellants, in rebuttal, the witness P.K.Sahu (D.W.1)
the Assit. Engineer, in his deposition has proved the panchnama dated 14.6.04
(Ex.D/1) stating that due to lightening from the sky, the pin insulator got burnt,
consequently the electric wire was broken and fell down on the way and due

]
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to this natural calamity, the alleged incident was happened. Sonmie statements
of the witnesses, namely, P.K.Sahu, Chetanlal Katare, and Ganesh Prasad
recorded by officials of the electricity board and the spot map prepared by
the electricity board are exhibited on record from Ex.D/2 to D/6. The witness
Chetanlal Katare (DW 2) the Line-man was also examined by the appellants.
In his deposition he stated the same thing regarding the alleged incident as
stated by the aforesaid witnesses. Besides this, one witness Ganesh Prasad
(DW 3) is also examined by the appellants. He also stated that Roshanlal
died due to electrocution because he came into the contact of live electric
wire which was lying on the road. He also stated that before the incident there
was heavy rainfall and lightening. On going through the depositions of all the
aforesaid witnesses of the appellants, I have found that each of them has
stated that Rpshanlal died due to electrocution because he came into the contact
of live electric wire laid on the way. On going through the deposition of the
witnesses, [ have not found anything showing that in the mid-night owning to

" heavy rainfall and lightening when insulator was burnt and the line was broken

and fell on the way then what immediate action was taken by the appellants/
electricity board and its officials from the midnight upto the time of the incident
i.e 5.30 in the morning. As such, as per record, no such action was taken by

the appellants. It is well known that various persons like Line-man, helper,

Asst. Engineers etc. are deployed in the department of the appellants to
lookafter and maintain the electric line round O' clock, and inspite that such
officials of the appellants had not taken appropriate steps to remove such live
electric wire from the place of incident. So, in such premises, there was apparent
negligence on the part of the officials of the appellants towards their duties. It
is not expected from every citizen especially from the uneducated and illiterate
villagers like the deceased that early in the morning before rising the sun,
while walking on the way, he could identify the live electric wire laid on the
road and, therefore, it could not be said that the deceased himself was
responsible for the alleged incident.

11.  The electricity board cannot escape from its liability on the ground
that the alleged incident was happened because of vis-measure or the act of

. God or due to natural calamity and, in such premises, the approach of the trial

court saddling the liability against the appellants to pay the compensation by
the impugned decree could not be said to be contrary to the law.

12.  For the sake of arguments, if it is deemed that all precautionary
measures were taken by the appellants/department and inspite that due to
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some technical fault, on account of vis-measure or the act of God _or1the
natural calamity, the alleged incident was happened due to fall of live electric
line on the way even then, on'account of principle of “strict liability”, the
appellants/ department is liable to pay the compensation.

13. My aforesaid view is fully fortified by the decision of the Apex Court
in the matter of M. P, Electricity Board Vs. Shail Kumar and others-2002(2)
MPHT 324 (SC) in which it was held as under :-

“7.  Itisanadmitted fact that the responsibility to supply
electric energy in the particular locality was statutorily conferred
on the Board. If the energy so transmitted causes injury or
death of a human being, who gets unknowingly trapped into it
the primary liability to compensate the sufferer is that of the
supplier of the electric energy. So long as the voltage of

electricity transmitted through the wires is potentially of -

dangerous dimension. The managers of its supply have the
added duty to take all safety measures to prevent escape of
such energy or to see that the wire snapped would not remain
live on the road as users of such road would be under peril. It
is no defence on the part of the management of the Board that
some body committed mischief by siphoning such energy of
his private property and that the electrocution was from such
diverted line. It is the look out of the managers of the supply
system to prevent such pilferage by installing necessary devices.
At any rate, if any live wire got snapped and fell on the public
road the electric current thereon should automatically have been
disrupted. Authorities manning such dangerous commodities
“have extra duty to chalk out measures to prevent such mishaps.

8. Even assuming that all such measures have been
adopted, a person undertaking an activity involving hazardous
or risky exposure to human life, is liable under law of torts to
compensate for the injury suffered by any other person,
irrespective of any negligence or carelessness on the part of
the managers of such undertakings. The basis of such liability
is the foreseeable risk inherent in the very nature of such activity.
The liability cast on such person is known, in law, as “strict
liability™. It differs from the liability which arises on account of
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the negligence or fault in this way i.e the concept of negligence
comprehends that the foreseeable harm could be avoided by
taking reasonable precautions. If the defendant did all that
which could be done for avoiding the harm he cannot be held
liable when the action is based on any negligence attributed.
But such consideration is not relevant in cases of strict liability
where the defendant is held liable irrespective of whether he
could have avoided the particular harm by taking precautions.”

14.  So far the quantum of decreed sum is concerned, in view of the
available unrebutted evidence regarding income of the deceased Rs.150/-
per day as he was working as mason and, in any case, he was earning
Rs.2000/- per month, the trial court, on appreciation of the available evidence,
has not committed any error or infirmity in passing the decree for compensation
of Rs.,1,35,000/-., In the available circumstances, the same appears to be
very reasonable and does not require any interference at this stage of the
appeal. )

15. Inviewofthe aforesaid discussion, I have not found any error, infirmity,
illegality or irregularity in the judgment impugned. Consequently, this-appeal
being devoid of any merits, by affirming the impugned judgment and decree,
is hereby dismissed. There shall be no order as to the costs. '

Appeal dismissed.

LL.R. [2014] ML.P,, 141
APPELLATE CIVIL
Before Mr. Justice N.K. Mody .
M.A. No. 2701/2010 (Indore) decided on 6 November, 2012

GANPAT @ NARAYAN & anr. ...Appellants
Vs. .
RUMAL SING & ors. : X ...Respondents '

Motor Vehicles Act (59 of 1988), Section 173 - Enhancement -
One half towards personal expenses to be deducted as the deceased
was Bachelor - Since there is no proof of age of the appellants, multiplier
of 15 appears to be just and proper - Appeal dismissed. (Para 6)
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Case referred :
MA\CD 2009 (SC) 353.

Sanjay Patwa, for the appellants.
S.V. Dandwate, for the respondent/Insurance Company.

- ORDER

N.K. Moby, J.:- This is an appeal filed by the claimants under Section
173 of the Motor Vehicles Act against an award dated 23/04/10 passed by
MACT, Alirajpur in claim case No.104/09. By impugned award, the Claims
Tribunal has awarded a total sum of Rs.3,64,500/-with interest to the claimants
for the death of one Manish, who died in vehicle accident. According to
claimants, the compensation awarded is on lower side and hence, need to be
enhanced. It is for the enhancement in the compensation awarded by the
Tribunal, the claimants have filed this appeal. So the question that arises for
consideration is whether any case for enhancement in compensation awarded
by the Tribunal on facts / evidence adduced is made out in the compensation
awarded and if so to what extent?

2, Tt is not necessary to narrate the entire facts in detail, such as how the
accident occurred, who was negligent in driving the offending vehicle, who is
liable for paying compensation etc. It is for the reason that firstly all these
findings are recorded in favour of claimants by the Tribunal. Secondly, none
of these findings though recorded in claimants' favour are under challenge at
the instance of any of the respondent such as owner/driver or insurance
company either by way of cross appeal or cross objection. In this view of the
matter, there is no justification to burden the judgment by detailing facts on all
these issues.

3. Asobserved supr\:;.“, it is a death case. On 28/02/09 Manish aged 20
+ years, met with a motor accident and died, giving rise to filing of claim petition

by legal representatives (appellants herein) out of which this appeal arises .

seeking compensation for his death. The case was contested by the
respondents. Parties adduced evidence. The Claims Tribunal by impugned
award partly allowed the claim petition filed by claimants and as stated supra,
awarded a sum of Rs.3,64,500/-, breakup of which is as under :-

B
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Rs.3,60,000/- -: .~ Towards loss of dependency. .
. Rs.2,000/- . - Towards funeral expenses.
Rs.2,500/- .- Towards loss of estate.
4. - Leamed counsel for the appellants submits that the learned tribunal

assessed the income of the deceased @ Rs.4,000/-per month and after
deducting one half towards personal expenses applied the multiplier of 15.1t
is submitted that the income of the deceased is assessed on lower side as the
accident is of the year 2009. It is submitted. that keeping in view the age of
appellants multiplier of 16 ought to have been applied and deduction of one
halfisalso on higher side, which ought to have been 1/3rd keeping inviewthe
law laid down in the matter of Bilkish Vs. Unitéd India Insurance Co Ltd.
wherein Hon'ble Apex Court held that income of the deceased bachelor can
be deducted towards his personal expenses while computing compensation
to his parents as his 2/3® income assessed-as contribution to his family and
1/3 as his personal expenses. It is submitted that the income was proved by
adducing cogent evidence and on weekly holidays the deceased was going
extra work, which was not taken into consideration. It is submitted that on
other heads also amount awarded is on lower side. It is submitted that the
appeal filed by the appellants be allowed and the amount of _cémpensat_idn_be
enhanced. ) -

-

5.7  Learned counsel for Insurance Company submits that the amount
awarded by the learned Tribunal is already on higher side. Itis submitted that
no account of employer has been produced, as the deceased was working in
a backward District. It is submitted that deduction of one half'is just and
proper keeping in view the law laid down in the matter of Sarla Verma Vs.
Dethi Transport Corporation, MACD 2009 (SQ 353). It is submitted that
the appeal be dismissed. ' L o

6. I have gone through the evidence adduced by the claimants. From
perusal of the record it is evident that the employer who is running the shop.in
the name and style M/s Sheetal Colllection was discarded by the learned
Tribunal as it was alleged that a sum of Rs.5,000/- was being paid to the
deceased as salary. In the matter of Sarla Verma Vs. Delhi Transport
Corporation., MACD 2009 (SC) 353 which lays, down that the deduction
ought to have been one half in the matters of bachelors, case should be followed
as thumb rule. Hence, this Court is of the view that the learned Tribunal has
rightly deducted one half tb_wards personql expenses. There is no proof of

i
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age of the appellants, therefdre, multiplier of 15 applied by the learned Tribunal
appears to be just and proper. It is true that on account of funeral expenses
and loss of estate amount awarded is on lower side and on account of loss of
love and affection no amount has been awarded, but keeping in view the fact
that income has been assessed on higher side, this Court is of the-view that no

case for interference is made out. Hence, appeal filed by the appellants hasno

merits and the same stands dismissed.
Appeal dismissed.
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APPELLATE CIVIL
Before Mr. Justice N.K. Mody
M.A. No. 1356/2011(Indore) decided on 6 November, 2012

LN

SHABBIR ) ...Appellant
Vs.
SAMSU BHAIKALIYA BHAI DANGI & ors. ...Respondents

Motor Vehicles Act (59 of 1988), Section 166, Workmen's
Compensation Act (8 of 1923), Section 3 - Claim petition filed by
appellant was dismissed by Tribunal - Appeal is in continuation of the
proceedings initiated before the Court below, therefore, it can safely
be said that the award has not attained finality - Appeal is dismissed as
withdrawn with a liberty to the appellant to file a claim petition under
the provisions of Workmen's Compensation Act, 1923, (Para 6)
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Rishi Agrawal, for the appellant.
Anil Goyal, for the respondent No. 3.
S.V. Dandwate, for the respondent No. 6.
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ORDER

N.K. Moby, J.:- Being aggrieved by the award dated 11/04/11 passed
by IV MACT, Ratlam in Claim Case No.1/09, whereby claim petition filed
by the appellant on account of injuries sustained in a motor accident, which
took place on 26/01/08 was dismissed, present appeal has been filed.

2. Short facts of the case are that the appellant filed a claim petition

alleging that the appellant is a truck driver. On 26/01/08 the truck bearing

registration No.MP/43-G/0360 owned by respondent Nos. 4 & 5 was being
driven by appellant, which was met with an accident with another truck bearing

registration No.GJ/17-G/9087, driven by respondent No.2 rashly and

negligently, with the result appellant sustained grievous injuries. It was prayed

that the claim petition be allowed. After framing of issues and recordmg of
evidence learned Tribunal dismissed the claim petition, against Wthh present

appeal has been filed. :

3 . Learned counsel for the appellant frankly submits that the claim petition
has wrongly been filed under the provisions of Motor Vehicles, which ought
to have been filed under the provisions of Workmien's Compensation Act. It
is submitted that the appellant be permitted to withdraw the claim petition
with aliberty to file the claim petition under-the provisions of Workmen's -
Compensation Act. - : ' !

4: Learned counsels for respondent Nos. 3 & 6 submit that after availing
remedy under the provisions of Motor Vehicles Act appellant cannot be
permitted to avail the remedy under the provisions of Workmen's
Compensation Act. For this contention reliance is placed upon Section 167
of Motor Vehicles Act and Section 3(5) of Workmen's Compensation Act,
1923. It is submitted that hence the appcal filed by the appellant has no merits
and the same be dismissed.
" _Section 167 of Mofor Vehicles Act lays down as under:-
167. Option regardmg claims for compensatwn in
certain cases. Notwithstanding anything contained in the;
" Workmen's Compensation Act 1923 where the death of,
or bodily injury to, any person gives rzse toa clazm for -
compensation under this Act and also under the Workmen's
. Compensation Act, 1923, the person entitled to
compensation may wrthout prejudice to the provzszons* of
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Chapter X claim such compensation under either of those
Acts but not under both.

Fy )
5. Section 3 of Workmen's Corhpensation Act deals Employer's liability
for compensation. Sub-section 5 of Section 3 of Workmen's Compensation
Act reads as under:-

(5)  Nothing herein contained shall be deemed to confer
any right to compensation on a workman in respect of any
injury if he has instituted in a Civil Court a suit for damages in
respect of the injury against the employer or any other person;
and no suit for damages shall be maintainable by a workman in
any court of law in respect of any injury-

(@  ifhe hasinstituted a claim to compensation in respect
of the injury before a Commissioner; or

(b)  if an agreement has been come to between the
workman and his employer providing for the payment of
compensation in respect of the injury in accordance with the
provisions of this Act.

6. In the matter of Sheikh Imam Bai Vs. Oriental Fire and General
Insurance Co.,. 1989 ACJ 291 Andhra Pradesh High Court has held that

once option was exercised and award was passed under Workmen's

Compensation Act, 1923, it is not open to the claimants to avail remedy under
the Motor Vehicles Act. In the present case no remedy has been availed by
the appellant under the provisions of Workmen's Compensation Act. It is true
that remedy availed by the appellant under the provisions of Motor Vehicles
Act failed as.claim filed by appellant was dismissed by the learned Tribunal,
but that award has also not attained finality as appeal is still pending. If after
dismissal of award instead of filing of appeal appeliant would have approach
directly to the Commissioner for Workmen's Compensation under the
provisions of Workmen's Compensation Act, 1923, then that petition could
have been dismissed on the ground that appellant has already exercised option
under the provisions of Motor Vehicles Act, therefore, appellant is not entitled

to file claim petition under the provisions of Workmen's Compensation Act,

But in the present case situation is quite different. After dismissal of claim
petition appellant has filed the appeal. Since the appeal is in continuation of
the proceedings initiated before the Court below, therefore, it can safely be
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said that the award has not attained the finality. In view of this, appeal filed by -
the appellant is disposed of and the claim petition filed by appellant is dismissed
as withdrawn with a liberty to the appellant to file a claim petition under the
provisions of Workmen's Compensation Act, 1923. If such a proceedings
are initiated by the appellant, then learned Court below shall decide the same
on merits and shall not dismiss the same on the ground that appellant has
already availed the remedy under the provisions of Motor Vehicles Act. While
deciding the claim petition Commissioner shall take into consideration the
evidence adduced by the parties and shall not influence in any manner by the
observations, if any, made in the impugned award. '

7. With the aforesaid observations, appeal stands disposed of. |
No order as to costs. '
Appeal disposed of. -

1.L.R. [2014] M.P., 147
APPELLATE CIVIL
Before Mr. Justice J.K. Maheshwari
'M.A No. 2595/2008 (Jabalpur) decided on 13 December, 2012

ORIENTAL INSURANCE CO. LTD. ...Appellant
Vs. SR
RAVI SHANKAR & ors. . ‘ "...Respondents

A.  Motor Vehicles Act (59 of 1988), Section 173 & Central
Motor Vehicles Rules 1989, Rule 9(3) - Whether the drivers are required
to possess educational qualification as specified in Rule 9 and its
endorsement ought to be made as per sub-rule (3) - Held -That there
was no fundamental or basic breach of the terms and conditions of the _
policy, which could have been sufficient to hold that the Insurarnce Co.’
would not be liable to pay compensation. - " (Para9)

| mev i affre (1988 BT 59). ST 173 T PRI Aex
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B..  Motor Vehicles Act (59 of 1988), Section 173 -
Enhancement of award - Looking to the age of the deceased, accepting
his earning Rs. 3,000/- pm, after dedueting 1/2 and applying multiplier
of 15 - As per the age of the father and mother by adding Rs. 25,000/-,
award is enhanced by Rs. 30,000/-. - (Para 10)

A HIEX IFT JETT (1988 #T 59) gNT 173 — FAIS B
TETT I — A $Y 1Y, F @R €Y, IWH AT %, 3,000 / — YA HIw
PR oW g 1/2-HeH B wwEW AR 15 FT (U@ AN B g7 —
T 7 rn 7 &g % SR . 25,000 /— AR IS T. 30,000 /— W
qET4T TAT|

-

Case referred :
2006(5) MPHT 83 (DB).

Sanjay Agrawal & P.X. Sahu, for the appellant.
K.K. Kushwaha, for the respondents No. 1to 4.
None appears on behalf of the owner though served.

ORDER

J.K. MAHESHWARI, J.:- This order shall govern the disposal of
M.A.No. 2595/2008 and M.A. No. 2884/2008.

2. M.A. No. 2595/2008 has been filed by the insurance company while
M.A. No. 2884/2008 has been filed by the claimants. Both these appeals
arise out of the award dated 10" March, 2008 passed by the Motor Accident
Claims Tribunal, Jabalpur in M.V.C. No. 95/2006.

3. . The case of the claimants is that Indra Kumar, since deceased, was
employed as conductor/cleaner in the gas tanker, bearing registration no.
M.P.08-F-2077. On 30/12/2005 at about 11.00 p.m., he was going to
"Vijaypur Raghavgarh, by the gas tanker being driven rashly and negligently, it
dashed against a stationed truck no. M.P.-09-KB-5941 The conductor, Indra
Kumar, sustained severe injuries on the hands, legs, head and other parts of
the body. He was immediately taken to Medical Hospital, Jabalpur. Report of
the incident was lodged with Police Station, Bhedaghat on which offences
under relevant Sections of the IPC were registered against the driver of the
gas tanker, non-applicant no. 1, Nathulal. Thus claim petition under section
166 of the Motor Vehicles Act seeking compensation to the tune of
Rs.20,30,000/- was filed. :

-
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4. . The insurance company has not denied the insurance policy but has
specifically pleaded that the non-applicant No.1 was not holding valid and
effective driving license at the relevant time which is a breach of condition of
the insurance policy. Further, the accident occurred due to sole negligence of
the driver of the truck no. M.P.-09-KB-5941. The driver, owner and insurer
of this truck have not been joined as party. Therefore, the claim petitidn is
liable to be dismissed for non-joinder of necessary parties. It has further
claimed that the amount of compensation is excessive and exorbitant. So, the
non-applicant no. 3 is not liable to be saddled with any liability.

5. I eamned Clairns Tribunal after recording the evidence, in para 16 found
that the driver was possessing a valid driving license to drive heavy goods
vehicle, therefore, insurance company cannot be exonerated from its liability.

6. Learned counsel appearing on behalf of the insurance company
referring Rule 9 (3) of the Central Motor Vehicles Rules, 1989 contended .

- that the drivers of goods carriages carrying dangerous or hazardous goods

are required to possess educational qualification as specified in Rule 9 and its
endorsement ought to be made as per sub-rule (3) of the said rule on the
driving license. In absence thereof, as appears in this case, the driver cannot
be said to have possessed valid driving license. ~

7. Per contra, learned counsel appearing on behalf of the claimants
contends that requirement of Rule 9(3) does not constitute violation of the
policy in view of the Division Bench judgment of this Court in the case of
Baghelkhand Filling Station and another v. Brijbhan Prasad and others
reportéd in 2006 (5) M.P.H.T. 83 (DB). However, itis urged that the aforesaid
contention is devoid of any substance. In addition to the aforesaid,

_ compensation of Rs.2,65,000/- so awarded by the Tribunal for the death of a

young boy of 20 years is inadequate which may reasonably be enhanced.

8. On the point of enhancement learned counsel appearing on behalf of
the insurance company contend that the compensation has rightly been awarded
by the Tribunal and there is no scope of interference, however, appeal filed
by the claimants (M.A. No.2884/2008) may be dismissed. :

9. -After hearing learned counsel appearing on behalf of the parties the
issue regarding endorsement of the educational qualification ona driving license
driving and carrying dangerous and hazardous goods, in the light of Rule 9 (3)
of the Central Motor Vehicles Rulés, 1989 has been duly considered by the
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Division Bench of this Court and it is held that there was no fundamental or
basic breach of the terms and conditions of the Policy, which could have been
. sufficient to hold that insurance company would not be liable to pay the
compensation. In'that viewof the matter, contention so advanced by the Shri
Agrawal is hereby repelled. = "= -

10.  Now coming to the Dpoint of enhancement, looking to the age of the
deceased, accepting his earning Rs.3,000/- per month, after deducting % and
applying the multiplier of 15, as per the age of the father and mother and by
adding Rs.25,000/-, the sum comes to Rs.2,95,000/-. On reducing the amount
so.awarded by the Claims Tribumal i.e. Rs.2,65,000/-, the net enhanced amount

comes to'Rs,30,000/-. : -

11.  Accordingly, M.A. N0.2595/2008 file by the insurance company is
hereby dismissed while M.A. No.2884/2008 filed by the claimants is allowed
in part. Enhancement of Rs. 30,000/- is directed. Enhanced amount shall carry
interest@7.5% per annum from the date of filing of the claim petition till its
realization. - i

Appeal dismissed,

LL.R. [2014] M.P., 150
APPELLATE CIVIL
Before Mr. Justice S.K. Seth
F.A. No. 117/1999 (Indore) decided on 31 J anuary, 2013

PURSHOTAM & anr. ...Appellants

Vs.
.STATE OF M.P. & ors. ...Respondents -

A. Civil Procedure Code (5 of 1908), Order 39, Rule 2 &
Order 7, Rule 3 - Appellants/Plaintiffs filed suit for declaration and
permanent injunction - Trial Court found that the sale-deed was valid
but found that plaintiffs were unable to prove their possession over the
‘suit property and also could not prove its location as claimed by them -
Material on record, in all probability, tends to support defendant's
contention that the suit-propertyis a Government land and plaintiffs
were trying to grab it under the cover of the alleged sale-deed -
‘Judgment and decree passed by the lower court affirmed.
o ) : (Paras 4,8 & 9)

-
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B.  Administration of Justice - Sobriety is alwayé the
hallmark of judicial temperament - Harsh language used by the trial
court in some places in the judgment deprecated. "(Para8)

. T FITET — W4¥, Qg Iiye w@aa &Y fetvar @ —

farn wmew g fofa A g9 et W el W @7 swaiT

freefm 81

C. Administration of Justice - Bald allegations of malafides
against respondents - For a Court to accept and act on those
allegations, there has to be clear and clinching evidence of unblemished

character - Mere ipse dixit of plaintiffs in this regard is insufficient.
(Para8)

N g = g — i © fvg, saem @ #R afmwe
— 91 e W "ETeE 3 Wier wx, srfad e ¢ R Yer
Iufy F1 we F FRaa wiew st Ay - 5w wEsw F 9 57 A
SUDT AT T AGT 2 | :

JUDGMENT

S.K. SeTH, J. :- This is plaintiffs’ first appeal against the judgment
and decree passed by the Additional District Judge Khachrod District Ujjain
in Civil Suit No. 14-A/96. '

2) Shorn of verbiage, facts which are relevant and necessary for
deciding this appeal may be stated as under. Plaintiffs filed a suit for
declaration and permanent injunction. The suit property is Survey No.
486/2 situated in village Khachrod. The suit is based on a sale-deed said

"to have been executed by collaterals of Gafoor Khan in favour of plaintiffs.

Since then, plaintiffs claim to be in possession of sujt property. It was
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alleged that initially suit property was agriculture land but after its
diversion plaintiffs carved out-and sold certain plots to others. Plaintiffs
claimed that the suit property is situated toithe south of their other lands.
It was further alleged that respondent No. 5 and 6 acting hand-inglove,
foisted false revenue cases against appellants casting clouds on their title.
They sought declarations that various orders passed against them in false
revenue cases were non-est and it be de¢lared that the suit property is
situated on the southern side. They also claimed permanent injunction
restraining the defendants from interfering with their possession. It seems
that their efforts to get the suit property demarcated were all in vain
therefore, plaintiffs’ came out with the suit for declaration and permanent
injunction after giving notice under Sec. 80 C. P. C. to have a shot at the
litigation.

(3)  Intheir joint written statement, respondent No. 1 to 4 and 6 denied
all the material allegations in the plaint. It was denied that collateral had
any right to effect the sale or that the sale-deed was valid. According to
defendants, Survey No. 486/2 is recorded in revenue records as
Government Land and the sale-deed conferred no right, title or interest
to plaintiffs. Plaintiffs’ possession was denied and it was further stated
that in the garb of alleged sale-deed, plaintiffs were trying not only to
grab the government land but to avoid lawful action against them.
Respondent No. 5 also filed his written statement denying all allegations.
All personal allegations of mala-fides made against respondent No. 5
and 6 (who were impleaded by name) were also specifically and
categorically denied. It was submitted that plaintiffs were not entitled to
any relief and the suit was liable to be dismissed with costs.

(4) ~ Onthe material on record learned trial Court found that the sale-deed
was valid but found that plaintiffs were unable to prove their possession over
the suit property. It was also found that plaintiffs could not prove the location
of the suit property as claimed by them in the plaint. On issue No. 3-Ato3-C,

trial Court found against the plaintiffs. With these findings trial Court partly
decreed the suit by the impugned judgment and decree.

(5)  Dissatisfied with the decision, the plaintiffs have come up in appeal, as
stated above.

(6)  The only point for consideration is whether the findings of the-trial
“Court regarding plaintiffs’ possession and location of the suit property are

s
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unsustainable 2~ "

O We have heard learned counsel at length. He has very assiduously
taken us through the entire pleadings as well as and evidence adduced by the
parties at the trial.

(8)  After having heard the counsel and going through the material on
record, we find no merit and substance in this appeal. No doubt, plaintiffs
examined five witnesses and adduced plethora of documentary evidence
but in our considered opinion none of it is of any avail to the plaintiffs.
The most vulnerable part of the plaintiffs’ case is about their possession
and location of the suit property and there is the least evidence in support
thereof. Material on record, in all probability, tends to support defendants’
contention that the suit property is a government land and plaintiffs were
trying to grab it under the cover of the alleged sale-deed. We are not
impressed with the bald and sweeping allegations of malafides made
against respondent No. 4 and 6 which are bereft of necessary details in
pleadings and evidence. It is very easy to level allegations of personal
malafides, but for a Court to accept and act on those allegations there
has to be clear and clinching evidence of unblemished character. Mere
ipse-dixit of plaintiffs in this regard of is insufficient. In our considered
opinion, plaintiffs having failed to meet.the challenge squarely cannot be
permitted to skirt around to get the location of the suit property fixed as
desired and claimed by them. But we are anguished to note undue and
harsh language used by the Court below in some places in the judgment.
Court should remember that sobriety is always the hallmark of judicial
temperament. Be that as it may, in view of foregoing discussion, we see
no justification to upset the findings recorded by the trial Court. We now ‘
come to the application (I.A.No. 581/2013) under Order 41 Rule 27
CPC filed yesterday. After careful scrutiny we find no ground to entertain
the application. We are not at all satisfied with the reasons assigned in
the application for such belated attempt to fill up the lacuna in case. Hence
the application deserves dismissal and is hereby dismissed.

© Im the result the a};peal fails and is hereby dismissed. The judgment
and decree passed by the lower Court are hereby affirmed, with the
modification as indicated above. Plaintiffs to bear costs throughout.

Appeal dismissed.
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APPELLATE CIVIL
. Before Mr. Justice Shantanu Kemkar & Mr. Justice J.K. Maheshwari
F.A.No. 459/2011 (Indore) decided on 11 March, 2013

RAJENDRA SINGH ...Appellant
-Vs.
GARIMA ...Respondent

Hindu Marriage Act (25 of 1955), Sections 26 & 13-B - Decree
of divorce by mutual consent - Respondent/Wife granted custody of
" the children - Appellant/husband was granted visiting rights and
appellant/husband filed application for custody of children after one
year - Application was dismissed as not maintainable after decree of
divorce - Held - Even after the decree, the court is empowered to make
order in regard to the custody, maintenance and education and is
empowered from time to time to revoke, suspend or vary any such
orders - Matter remanded to trial Court to decide case afrésh.

(Paras 2,3,8,&9)
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Appellant present in person.
None for the respondent, though served.

ORDER

The Order of the court was  delivered by:
SnANTANU KEMKAR, J.:- This is an appeal under section 28 of the Hindu
Marriage Act, 1955 (for short, the Act of 1955) against the order dated
16.11.2010 passed by 1st Additional Principal Judge, Family Court, Indore
in Miscellaneous Case No. 175/2010. '
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2. Briefly stated, the appellant and respondent were married on
2.05.1993. Out of their Wedlock they have two daughters., However, on
account of differences between the appellant and the respondent, they started
living separately and submitted an applicaiton under section 13B of the Act of
1955 seeking divorce by mutual consent. Thelst Additional Principal Judge,
Family Court, Indorevide judgment and decree dated 24.02.2009 passed in
Hindu Marriage Case No. 55/2008 allowed the joint prayer made by the
appellant and respondent and granted a decree of divorce by mutual consent.
As regards the children, while passing the decree, the court below made
following arrangement about the custody and the visitation rights :-

5. IAGH BT e ¥ T8 We g & g ufi—ufeT smasht
TR Ta9E @ HRYT TF 2006 | GUH—YAF a9 TN @ T |
<=1 g, afeel qen g, urefl @ sty e @ @ e
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greff .2 o= R ol T gl @ ey arve e e W
A1 vRars @ 9 wau faam &1 sier @1 | S g figg
¥ qF—we &1 fa ) aftafem g 39 sramar afe ureff ®.14
afesy § e aRkads ol 2, of wieff .2 3 39 9 @ fafag
A SeER 3 weft w4 7 gt wu—diyer @ fod e B
UF aE U919 89R B4 g O di" 998 g9R 904 S SUd
TH R A, Ui .2 § 9 R ford B | SR T ARG 6 TR O
# | Uiy A T g9R WA T gieff @, 1 7 urer o) ford 7 ek
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3- When the matterstood thus, after about an year the appellant-husband
submitted an application by invoking the provisions of section 26 of the Act of
1955 seeking custody of the children. The said application was dismissed by
the trial court vide order dated 16.11.2010 holding it to be not maintainable.
The Review Petition filed by the appellant also suffered dismissal vide order
dated 20.05.2011. Feeling aggrieved, the appellant has filed this appeal.

4. Havirig gone through the order dated 16.11.2010 passed by the trial court,
we find that the trial court was of the view that the provisions contained in section
26 of the Act of 1955 having been once invoked by the parties and a decree of

divorce making arrangement for the custody of children having been passed on

24.02.2009 the subsequent application under section 26 of the Act of 1955 filed
by the appellant afler passing of the decree will not be maintainable.

5. We find ourselves unable to agreeﬁm the view taken by the trial court.
6. Section 26 of the Act of 1955 deals with custody of children. It reads thus:-

"Section 26. Custody of children- [n any proceeding
under this Act, the court may, from time to time, pass such
interim orders and make such provisions in the decree as it
may deem just and proper with respect to the custody,
maintenance and education of minor children, consistently with
their wishes, wherever possible, and may, after the decree,
upon application by petition for the purpose, make from time
of time, all such orders and provisions with respect to the
custody, maintenance and educatjon of such children as might
have been made by such decree or interim orders in case the
proceeding for obtaining such decree were still pending, and
the court may also from time to time revoke, suspend or vary
any such orders and provisions previously made.

~7.  Onaplain reading of the aforesaid provision, it is clear that the court
- in any proceeding under this Act is empowered to pass such interim orders
and make such provisions in the decree as it may deem just and proper with
respect to the custody, maintenance and education of minor children,
consistently with their wishes, wherever possible, and may. after the decree,
upon application by petition for the purpose, make from time to time, all such
orders and provisions with respect to the custody, maintenance and education
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of such children as might have been made such decree or interim orders in

case the proceedings for obtaining such decree were still pending. and the

court may also from time to time revoke. suspend or varv any such orders

- and provisions previously made. -

A
8. In the circumstances, it is clear that even after the decree the court is

empowered upon application to make the order in regard to the custody,
maintenance and education and is empowered from time to time to revoke,
suspend or vary any such ordgrs.

9. Having regard to the aforesaid clear provision contained in section 26
of the Act, 1955 in our considered view, the trial court has committed error in
rejecting the appellant's applicaiton filed under section 26 of the Act of 1955
holding it to be not maintainable. The impugned order runs contrary to the
provisions contained insection 26 of the Act of 1955 and as such the impugned
order dated 16.11.2010 passed by the trial court and also the order dated
20.05.2011 passed in review petition deserve to be and are hereby set aside.
The matter is remanded back to the trial court for deciding it afresh in
accordance with law as expeditiously as possible. The appellant to appear
before the trial court on 18.03.2013,

I’

C. c. by tomorrow,
Order accordingly.

LL.R. [2014] M.P., 157
APPELLATE CIVIL
Before Mr. Justice M.C. Garg
M.A. No. 803/2013 (Jabalpur) decided on 18 March, 2013

NATIONAL INSURANCE COMPANY LTD. " ...Appellant
Vs. _
BADIBAHU @ HARIBAI & ors. ...Respondents

Motor Vehicles Act (59 of 1988), Sections 168 & 173 -
Compensation -Determinafion - Deceased was 39 years old - As per
the postmortem report, his age was taken as 40 years - Addition of
annual income for loss of future prospects - Annual income of deceased,
assessed to Rs. 36,000/~ p.a. - Addition of income @ 30% for future
prospects is fully justified and is in accordance with law laid down by
the Hon'ble Apex Court. : (Para 6)
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Cases referred :
2009 ACJ 1298, 1994 ACJ 1 (SC).

Gulab Sohane, for the appellant.
Sharad Gupta, for the respondents No. 1 to 8.

ORDER

M.C. GARG, J.:- At the consent of learned counsel for the parties
they are heard finally.

1. This appeal has been filed by the Insurance Company against the award
dated 4/12/2012 passed by Motor Accident Claims Tribunal, Jabalpur in Claim
Case No.212/2012 only on the ground that future prospects have been
considered by the learned Accident Claims Tribunal by adding 30% annual
income of the deceased.

2. It is submitted that in a death case the Claims Tribunal while considering
the future prospects, has added 30% annual income of the deceased who was
aged more than 30 years, however, such increase was not justified as there is
no provision under the Motor Vehicles Act to consider such enhancement on
the ground of future prospects. Paral6 is relevant which reads thus :

g€l 98 (SIm0wT01) BT Bl [ T Ui IS BT HMH TR 6
TR B0 TR o e S & | Aftes Sl BT $1d R
6 B9R WU AR o1 B9 @ g ¥ amaw® 31 R § URAH
e e 98 B E ® e 590 yReddw B BT —7 & dUA
J g ywe B 2 5 sae uly waq Rig Auas! & S dear o
AR Tored @ PR B AR R TN R R AR P 3T AT
HRAT FATTT (a7 I AR TE € | 99 N W HAD aET
iz &1 arfife sma 36000 T B AR B |

3. This argument on behalf of the learned counsel for the appellant has
been opposed by learned counsel for respondents 1 to 8 who accepts the
notice of the appeal as having filed caveat petition.

©
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4. Ihave heard learned counsel for both the parties.

5. My attention has been drawn to a judgment of Hon'ble Apex Court in
the case of Sarla Verma and others Vs. Delhi Transport Corporation and
another, reported in 2009 ACJ 1298 wherein question of addition of annual
income for future prospects was discussed in paral0 while relying upon the
judgment in the case of Kerala State Road Transport Corporation Vs.
Susamma Thomas, 1994 ACJ 1 (SC) wherein the question of additional
income for future prospects was discussed in paral 0 of the said judgment. In
the aforesaid judgment it has been held that formally it was followed by the
Apex Court in Susamma Thomas (supra) that a case should be complied
with slide modification. Para 10 and 11 are relevant which read as under :

“Question (i) addition to income for future prospects :

-10.  Generally, the actual income of the deceased less income
tax should be the starting point for calculating the compensation.
The question is whether actual income at the time of death should
be taken as the income or whether any addition should be made
by taking note of future prospects ? In Susamma Thomas, 1994
ACJ 1 (SC), this Court held that the future prospects of
advancement in life and career should also be sounded in terms
of money to augment the multiplicand (annual contribution to the
dependants); and that where the deceased had a stable job, the
court can take note of the prospects of the future and it will be
unreasonable to estimate the loss of dependency on the actual
income of the deceased at the time of death. In that case, the
salary of the deceased, aged 39 years at the time of death, was
Rs.1032/- per month. Having regatd to the evidence inregard to
future prospects, this Court was of the view that the higher
estimate of monthly income could be made at Rs.2000/- as gross
income before deducting the personal living expenses. The decision .
in Susamma Thomas was followed in Sarla Dixit v. Balwant
Yadav [1996 ACJ 581 (SC)], where the deceased was getting a
gross salary of Rs.1543/- per month. Having regard to the future
prospects of promotions and increases; this Court assumed that -
by the time he retired, his earning would have nearly doubled, say
Rs.3000/-. This court took the average of the actual income at
the time of death and the projected income if he had lived a normal
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life period, and determined the income as Rs.2200/- per month.
Indrati Bezbaruah v. Dy. Director General, Geological Survey
of India[2003 ACJ 680(SC)], as against the actual salary income
of Rs.42,000/- per annum, (Rs.3500/- per month) at the tirne of
accident, this court assumed the income as Rs.45,000/- perannum,
having regard to the future prospects and career advancement of
the deceased who was 40 years of age.

11.  In Susamma Thomas, 1994 ACJ 1 (SC), this Céurt
increased the income by nearly 100%, in Sarla Dixit, 1996 ACJ
581 (8C), the income was increased only by 50% and in Arati
Bezbaruah, 2003 ACJ 680 SC, the income was increased bya
mere 7%. In view of imponderables and uncertainties, we are in
favour of adopting as a rule of thumb, an addition of 50% of
actual salary to the actual salary income of the deceased towards

. future prospects, where the deceased had a permanent job and
was below40 years. [Where the annual income is in the taxable
range, the words "actual salary' should be read as ‘actual salary
less tax"]. The addition should be only 30% if the age of the
deceased was 40 to 50 years. There should be no addition, where
the age of deceased is more than 50 years. Though the evidence
may indicate a different percentage of increase, it is necessary to
standardize the addition to avoid different yardsticks being applied
or different methods of calculations being adopted. Where the
deceased was self employed or was on a fixed salary (without
provision for annual increments etc.), the courts will usually take
only the actual income at the time of death. A departure therefrom
should be made only in rare and exceptional cases involving special
circumstances.”

6. In the present case, the age of the deceased was only 39 years,
however, as per the postmortem report it was taken as 40 years. In these
circumstances, addition of income @ 30% for future prospects is fully justified
and is in accordance with law laid down by the Hon'ble Apex Court.

7. I do not find any infirmity in the award passed by the Claims Tribunal.
The appeal is dismissed at the admission itself.

Appeal dismissed.
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LL.R. [2014] M.P,, 161
APPELLATE CIVIL
Before Mr. Justice U.C. Maheshwari
. M.A. No. 2209/2006 (J. abaIpur) decided on 4 April, 2013

BADRI SINGH ' : ' Appellant

Vs. : : . .
M/S GAUTAM TRAVELS ' ...Respondent

Motor Vehicles Act (59 of 1988), Section 173 - Claim was
dismissed on the ground that appellant is not the same person whose
name was stated in the F.LLR. and due to lack of any M.L.C. report and
medical papers of the appellant with the charge sheet - Further because
of lack of deposition of any doctor in support of documents - Held -
OPD ticket was prepared immediately after the incident by the duty
doctor of Govt. Hospital - By which appellant was advised for x-ray of
knee and spine and x-ray of cervical and C.T. scan of head and back -
Held - That appellant sustained injuries in the alleged accident -
Impugned award set aside - Claimant is awarded the sum of Rs. 10,000/-
with the interest @ 6% p.a. . (Paras 7, 8,9 &12)

aiev FrT ST (1988 T 59), €T 173 — <A1 T AER T
wrfvsr faar =y f5 arfraneff a@ afem 7€ @ forasT | o {=AT
Ratd A aifew € v Aty = & wrer afteneff & fodl gagasd. Raid
@ faferdy saRel @ aum ® o - §9e JRRed swEe ®
guefa o fol fufvcas @ o9 & a9@ @ orU — afufEiRa —
e fafeearey @ 4@ W @ fafeeas g gedl 3 qRa-a1R ey
fepe dar fear T — e g adiareff & ge @ 93 @1 e
AWEDA 1 (a0 a7 R g fig & WA @9 8g gare & 18 —
ffreiRa — afraneff 3 afrefm guHes ¥ afew we7 A1 — aFEie

- QIS IR — aﬁmrfaﬁsuﬁrmqﬁm#wa%merw 10000/—

TR sErE F TS |

Umesh Trivedi, for the appellant.
D.N. Shukla & Brajesh Mishra, for the r.eSpondent.\

, ORDER -

U.C. MAHESHWARI, J.:-The appellant/ clmmanthas filed this appeal under
Section 173 of Motor Veh1cle Act, 1988 being aggrieved by the award dated
20.2.2006 passed by 6th Motor Accident Claims Tribunal, Rewain Claim Case
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No.30/2005 whereby the claim of the appellant has been dismissed in toto.

2, The facts giving rise to this appeal in short are that the appellant being
a practicing lawyer, aged about 54 years was travelling in the bus bearing
registration No. M. P. 17-A/4680 on 13.3.2004 from Churhat to Rewa. The
same was driven by respondent No.2 in rash and negligent manner, resultantly
on the way the same was turned turtle, consequently, in such incident he

sustained the injuries on his head, neck, ear and chest. Immediately after the .

incident on receiving the information in this regard a crime was registered at P.
S. Gurh. After holding investigation the respondent No.2 was charge sheeted
for the concerning offence. After sustaining the injuries in the alleged accident
the appellant went to GMH hospital, Rewa for treatment, where on OPD
ticket number 5880 the preliminary treatment was given to him by the duty
doctor. MLC report (Ex. P.1) was also prepared, according to which he
sustained three abrasions and one tenderness on different part of his person.
On such day he was also advised for for x-ray of his knee and spine and was
referred to CMO to do the needful. Subsequently, in continuation of his
treatment his further OPD ticket No.3446 was prepared on dated 19.6.2004,
according to which he was also advised to carry out C. T. Scan of head, back
and cervical. Thereafter on the OPD ticket No.2400 dated 25.3.2004 he
was again examined by the doctor and some report was prepared, according
to which he was again advised for x-ray and C. T. Scan. The same was
carried out. As per further averments of the claim petition due to aforesaid
alleged injuries the appellant has sustained permanent disability in one of the
ear. On account of aforesaid injuries he suffered the physical and mental
agony. On the date of the incident the aforesaid bus driven by respondent
No.2 was registered in the name of respondent No. 1 while the same was duly
insured with respondent No.3. With these pleadings the appellant has
preferred his claim for compensation of Rs.10,00,000/-.

3. As per record of the Tribunal inspite service of notice on the
respondents none of them was either appeared or filed their written statement,
on which the case was proceeded ex-parte against them.

4. After recording the ex-parte evidence of the appellant on appreciation
of the same by holding that the appellant Badri Singh is not the same person
whose name was mentioned in the FIR and he has also not filed any reliable
MLC report and other medical papers showing that he sustained the alleged
injuries in the impugned accident his claim was dismissed by the Tribunal in

-
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toto, on which the appellant has come to this Court with this appeal.

5. After taking me through the record of the Tribunal along with the
exhibited papers and deposition of the appellant so also the impugned order
the appellant's counsel argued that in view of the aforesaid OPD tickets (Ex.
P.1 to Ex. P.3), prepared by the duty doctor of the government hospital and
proved by the appellant himself before the Tribunal, there was no occasion
with the Tribunal to hold that appellant has not sustained the alleged injuries in

_ the alleged accident specifically when in the aforesaid first OPD ticket (Ex. P. 1)

in the history of the incident it was mentioned the alleged injuries were sustained -
by the appellant in the road accident. The description of such injuries was
also mentioned in the same. The place of incident is also stated in the OPD
ticket. In continuation of such first OPD the appellant was further examined
by the OPD ticket No. 3446 and 2400 (Ex. P.2 and Ex.P.3) and in view.of
advice of the doctor he went to the concerning clinic for his x-ray and C. T.
Scan where the same were taken out. He also taken the treatment of various
hospitals including Jamdar hospital at Jabalpur. He fuf;hei- said that in order
to prove that he was travelling in the alleged bus he also filed and proved the
ticket of such bus. He fairly conceded that along with the charge sheet neither
MLC report nor any papers of the treatment of the appellant were submitted
by the police but mere in the lack of such document his claim could not be
thrown away by the Tribunal because as per the settled proposition of law the
civil case should be decided by the Court on the basis of it's own recorded
evidence of such case. He also said that on behalf of the appellant no doctor
has been examined to prove the permanent disability sustained by the appellant
but it is apparent from the papers and evidence available on the record that
the appellant has sustained the grievous injuries in the alleged accident and
due to such injury he also sustained the permanent disability in one of the ear
but same have not been appreciated by the Tribunal with proper approach
and his claim was dismissed under the wrong premises and prayed to set
aside the.impugned order and award his claim for the sum mentioned in the
same by allowing this appeal. : ’

6. . Responding the aforesaid arguments on behalf of the respondent No.3/
Insurance Company Shri D. N. Shukla and Brajesh Mishra by justifying the
impugned order said that the same being based on proper appreciation of the
evidence the same do not require any consideration. In continuation he said
that in the lack of deposition of doctor in support of said medical papers
relating to the injuries of the appellant in the alleged incident such findings do
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not require and interference at this stage. However, he fairly conceded that
no reply or written statement was filed on behalf of respondent No.3 before

the Tribunal but still in view of available record no case is made out in favour
of the appellant to pass any award in his favour. In response of some query of
the Court he fairly submitted that whatsoever evidence adduced by the
‘appellant was unrebutted before the Tribunal because no evidence was adduced
by any of the respondents. With these submissions he prayed for dismissal of
the appeal. '

7. Having heard the counsel at length, keeping in view their arguments
after perusing the record of the Tribunal along with the papers available in the
record and the impugned order, I am of the considered view that the Tribunal
has committed grave error in dismissing the entire claim of'the appellant. In
the available circumstances the Tribunal has committed grave error in holding
that the appellant is not the same person whose name was stated in the FIR
registered with respect of the alleged accident. In such premises Tribunal also
committed further error in holding that in the lack of any MLC report and
medical papers of the appellant with the charge sheet filed against the
respondent No.2 in the criminal case, it could not be deemed that the appellant
'has sustained.any injury in the alleged accident. As such in the available
circumstance aforesaid Ex. P.1 to Ex. P.3 are the sufficient document whereby
it has been established on the record that the appellant sustained the alleged
injuries in the impugned vehicular accident which was the consequence of
rash and negligent driving of the aforesaid bus by the respondent No.2 but
such documents have been ignored or the same have not been considered by
the Tribunal with proper approach to award the claim of the appellant.

8.7 Mere perusal of Ex. P. 1, OPD ticket of the appellant prepared
immediately after the incident by the duty doctor of the government hospital,
in'the head of the history of incident in such document Ex.P.1 it is stated that
the appellant sustained the alleged injuries in the road accident, as in the head
‘of history of the incident " the place of the incident is also mentioned in the
same. As per further averments of this OPD the doctor found three abrasions
on the person of the appellant out of which one was on his chick another one
on the frontal region of his skull and third abrasion with tenderness was found

-in the left leg, in addition to it on the back of the neck the tenderness was

. found. Except these injuries no other injuries were found on his person by the
doctor. . Itis apparent from such OPD that appellant was advised for x-ray
ofknee and spine. Subsequently the appellant was again examined by the
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doctor of such hospital on 19.3.2004 for which OPD ticket (Ex. P.2) was
prepared, according to which again he was advised for x-ray of cervical and
C. T. Scan of head and back and again on 25.3,2004 he was examined by
the duty doctor of the same hospital and again he was advised for the same
*x-ray and C. T. Scan. In such premises it could be deemed that appellant
has sustained such injuries in the alleged accident and not in any other incident.

L)

9. It is true that on carrying out the C. T. Scan, according to its réport no
-cervical problem was found in the spine. So far the treatment of the cervical,
¥ taken by the appellant from Jamdar Hospital, Jabalpur is concerned, it could be
deemed that looking to the age of the person such problem has taken place in the
¢ - neck of the appellant due to his profession in the age between 55 to 60 years
‘because he is a practicing lawyer. In any case his cervical problem could not be
connected with the impugned accident in the lack of deposition of any doctor
stating that the appellant has suffered such problem because of injuries sustained
inthe alleged accident. In such premises in the lack of deposition of any medical
expert in support of any of the documents available in the record, it could not be
deemed thatappellant has sustained permanent disability in one of the car or any
other part ofhis person. Insuch premises itisheld that the appellant has sustained
three abrasion and one tenderess on his person, accordingly he sustained the
injuries simple in nature and not the grievous.

10.  After holding that appellant has sustained aforesaid simple injuries in
the alleged accident, I proceeded to consider the appropriate, just and proper
compensation to pass the award in the matter.

5 11.  Inviewof'the injuries sustained by the appellant in the alleged accident,
although after holding investigation of such injuries through C. T. Scan and

’ x-ray it was revealed that he has not sustained any'such injuries caused and
created any permanent disability in his person but to clarify such position he
has spent some amount in such examination then the Court is bound to consider
such aspect to pass the award. So far the bills of the medicine are concerned,
I'am of the considered view that whatsoever medicine bill submitted by the
appellant in the absence of the prescription of doctor are not relevant for the
alleged injuries of three abrasion and one tenderness . So, in such premises,
Ideem fit to pass the award keeping in view the nature of the aforesaid injuries
sustained by the appellant which are simple in nature so also the expenses of
C.T. Scan and x-ray. Thus taking into consideration the over all circumstances
of the case, I deem fit to award Rs.10,000/- to the appellant in all the head

L2
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including physical mental agony, C. T. Scan, x-ray treatment so also special
diet for some days and for loss of income for the period in which he could not
* perform his professional work. So far saddling the liability of the sum of the
award is concerned, it has been proved that the offendin g bus was driven by
respondent No.2 in rash and negligent manner under the employment of
respondent No.1, the registered owner, which was duly insured with respondent
No.3. In such premises, all the respondents are liable to pay the awarded sum
of compensation to the appellant jointly and severally.

12.  Inview ofthe aforesaid by allowing this appeal in part the impugned
order of the Tribunal is hereby set aside and the claim of the appellant is
awarded for the sum of Rs.10,000/- as stated above along with the interest
@ 6% p. a. from the date of filing the claim petition before the Tribunal and
the liability to pay the awarded sum is saddled against the respondents jointly
and severally. It is made clear that if such sum is not deposited by the
respondents within three months from today in the Tribunal then they shall be
liable to pay the aforesaid interest @ 9% p. a.

13.  There shall be no order as to costs.
14.  The appea-l is allowed in part as indicated above.
Appeal partly allowed.

LLL.R. [2014] M.P.; 166
APPELLATE CIVIL
Before Mr. Justice G.D. Saxena .
M.A. No. 73/2006 (Gwalior) decided on 19 June, 2013

OM PRAKASH ...Appellant
Vs, ’ '
GULAB SINGH & ors. ...Respondents

A. Motor Vehicles Act (59 of 1988), Section 173 - Permanent
Disability - Percentage is determined on the basis of the disability
certificate issued by the Medical Board - Permanent Disability results
in functional disability by which loss of earning capacity can be
determined. (Para7)

#. Hiev 17 JTef37 (1988 #T 59), &RT 173 — w75 fr-oravar
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B. Motor Vehicles Act (59 of 1988), Section 173 -

Compensation - Money cannot renew a physical frame that has been
battered and shattered - The court is to award sums which must be
regarded as giving reasonable compensation so as to secure some

! uniformity in the general method of approach. (Para9)

A qiev I T JFIEa7 (1988 T 59), &I%T 173 — Ufawv — 39T
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Case referred :
(2011) 1 SCC 343.

S.K. Shrivastava, for the appellant.
R.V. Sharma, for the respondent No. 3/Insurance Company.

ORDER

G.D. SAxENA, J.:- This is an appeal by the claimant/appellant under

Section 173 (1) of the Motor Vehicles Act 1988 against an Award dated 26th

i September, 2005 passed by the Motor Accidents Claims Tribunal, Chachoda,
District Guna (M.P.) in Claim Case No.79/2004.

(2)  Bythe impugned award, the learned Claims Tribunal has awarded a
“ total sum of Rs.62,000/- (Rs. Sixty Two Thousand Only) for thc injuries
suffered by the claimant/injured in an motor accident.

v (3)  Itisadmitted fact that the alleged offending Truck No.DLIL/B-0651

) was owned by respondent No.2 which was being driven at the time of incident
by respondent No.1. It is alleged that on 21.12.2003 at around 4 O'clock in

the eveningthe said truck hit the jeep bearing number MP08/D-599 which

was carrying claimants Ramswaroop, Omprakash (Present appellant) and
Premharayan. Said jeep was being driven by Brijesh who filed separate claim

petition alongwith other claimants. When the passengers/claimants, namely,
Ramswaroop, Omprakash (Present appellant) and Premnarayan were likely

' to get down from the jeep on being stopped the vehicle, the aforesaid truck
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dashed the jeep. The driver of the jeep also received injuries. Other passengers
travelling in the jeep received permanent disabilities and one of them died on
the spot. The matter was reported to the Police: The case was registered
against the driver and the owner of the offending vehicle for the offence under
Section 279, 337, 338 and 304A of IPC. The truck was seized and the driver
was arrested. Injured persons were sent to the hospital for treatment. After
investigation, challan was submitted before the court competent. It is also not
disputed that the said truck was insured with respondent No.3/Insurance
Company. By the common impugned award all claim petitions were decided
by the Tribunal.

(4)  Itisdiscernible from the evidence on record that injured Omprakash
has received 20% permanent disability. It is submitted by the counsel appearing
for him that he is the only bread earner in the family who used to assist the
family by his monthly income @ Rs. 7,000/- and due to said accident he is
unable to earn as much as he used to earn or could have eamned. According
to the counsel, the learned Claims Tribunal ought to have assessed proper
income of the injured and awarded proper compensation. It is, thus, submitted
that compensation awarded is on lower side and same needs to be enhanced
in view of'the facts and circumstances brought on record.

(5)  Learned counsel for respondent No.3, on the other hand, submitted
that there is no error and keeping in view all the facts into considération, the
learned claims tribunal has rightly assessed the income of the injured, therefore,
the Award so passed does not reqmre to be interfered with and the appeal is
liable to dismissal.

(6)  Heard the learned counsel for the parties and also perused the record
of the case.

(7) - Incase of a permanent disability, percentage of permanent disability is
determined on the basis of the disability certificate issued by the Medical
Board constituted by the competent authority. The permanent disability also
results in functional disability and the loss of earning capacity is determined on
the basis of'the loss of functional disability. If the tribunal concludes that there
is no permanent disability then there is no question of proceeding further and
determining the loss of future earning capacity. But if the tribunal concludes
that there is permanent disability then it will proceed to ascertain its extent.
After the tribunal ascertains the actual extent of permanent disability of the
claimant based upon the medical evidence, it has to determine and judge whether
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such permanent disability has affected or will affect his earning capacity.

(8)  Aspermedical certificate, the permanent disability of the limb of the
claimant as a consequence of injury was 20%. Therefore, the learned tribunal
should adopt the said percentage for determination of cornpensation and after
assessing the loss of earning capacity in terms of percentage of the income, it
has to be quantified in terms of the money to arrive at the future loss of earnings
by applying the standard multiplier method used to determine loss of
dependency.

(9  Now, what compensation should be awarded to a claimant who has
become paraplegic on account of injuries received in an accident is a question
for consideration. In such matters, it is really difficult to assess the exact amount
of compensation which would be equivalent to the pain, suffering and the loss
suffered by the claimant. It is true that money cannot renew a physical frame
that has been battered and shattered. Therefore, the court is to award sums

. ‘which must be regarded as giving reasonable compensation so as to secure

some uniformity in the general method of approach..In the present case, the
evidence on record shows that the claimant Omprakash is only a person who
used to earn and assist the family and due to such an accident and receiving
injury, he has lost capacity to earn and the family has suffered financial loss.
The learned tribunal therefore should have calculated the amount so as to
make good a financial loss suffered by the claimant and his family. In the case
of Raj Kumar Vs. Ajay Kumar (2011) 1 SCC 343, the Hon. Apex court has
laid down the following general principles for computation of compensation in
injury cases:- )

“5. The provision of the Motor Vehicles Act, 1988 (“the Act”,
for short) makes it clear that the award must be just, which
means that compensation should, to the extent possible, fully
and adequately restore the claimant to the position prior to
the accident. The object of awarding damages is to make good
the loss suffered as a result of wrong done as far as money
can do so, in a fair, reasonable and equitable manner. The
court or the Tribunal shall have to assess the damages
objectively and exclude from consideration any speculation
or fancy, though some conjecture with reference to the nature
of disability and its consequences, is inevitable. A person is
not only to be compensated for the physical injury, but also
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for the loss which he suffered as a result of such injury. This
means that he is to be compensated for his inability to lead a
full life, his inability to enjoy those normal amenities which he
would have enjoyed but for the injuries, and his inability to
earn as much as he used to earn or could have earned. [See
C.K. Subramania Iyer v. T. Kunhikuttan Nair, R.D.
Hattangadi v. Pest Control (India) (P) Ltd. and Baker v.
Willoughby)

6. The heads under which compensation is awarded in personal
injury cases are the following:

Pecuniary damages (Special damages)

(i) Expenses relating to treatment, hospitalisation, medicines,
transportation, nourishing food, and miscellancous expenditure.

(11) Loss of earnings (and other gains) which the injured would
have made had he not been injured, comprising:

(a) Loss of earning during the period of treatment;

(b) Loss of future earnings on account of permanent disability.
(iii) Future medical expenses.

Non-pecuniary damages (General damages)

(iv) Damages for pain, suffering and trauma as a consequence
of the injuries.
(v) Loss of amenities (and/or loss of prospects of marriage).

(vi) Loss of expectation of life (shortening of normal longevity).

In routine personal injury cases, compensation will be awarded
only under heads (i), (ii)(a) and (iv). It is only in serious cases
of injury, where there is specific medical evidence corroborating
the evidence of the claimant, that compensation will be granted

under any of the heads (ii)(b), (iii), (v) and (vi) relating to loss -

of future earnings on account of permanent disability, future
medical expenses, loss of amenities (and/or loss of prospects
of marriage) and loss of expectation of life.
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7. Assessment of pecuniary damages under Item (i) and under
Item (ii)(a) do not pose much difficulty as they involve -
reimbursement of actuals and are easily ascertainable from the
evidence. Award under the head of future medical expenses—
Item (iii}—depends upon specific medical evidence regarding
need for further treatment and cost thereof. Assessment of
non-pecuniary damages—Items (iv), (v) and (vi)}— involves
determination of lump sum amounts with reference to
circumstances such as age, nature of injury/deprivatior/disability
suffered by the claimant and the effect thereof on the future
life of the claimant. Decisions of this Court and the High Courts
contain necessary guidelines for award under these heads, if .
necessary. What usually poses some difficulty is the assessment
of the loss of future earnings on account of permanent
disability—Item (ii)(a). We are concemed with that assessment

in this case.”

(10)  So, after considering the evidence and keeping in view the law laid
down by the Hon. Apex Court in the case of Raj Kumar (supra), calculation
of compensation will be as follows:-

(a) The monthly income of the claimant due to functional
disability is assessed at Rs. 2500/-, (Annually comes to Rs.
30,000/-). . !

(b)  The loss of future earning per annum (20% of the
aforesaid annual income) comes to Rs. 6,000/-.

(c) Multiplier with reference to the age : 17.
(d)  Loss of future earning: (6,000 x 17) = 1,02,000/-.

(11)  Apart from aforesaid, an additional sum of Rs.60,000/- is awarded
under the Heads: (i) “expenses relating to treatment, hospitalization, medicines,

. transportation, nourishing food and miscellaneous expenditure™ and (ii) “future

medical expenses” beings Heads (i) and (iii) as laid down in the case of Raqj
Kumar Case (supra). Hence, now claimant/appellant is held entitled to receive
an amount of compensation of Rs.1,62,000/- (Rs. One lac Sixty Two thousand
only) in total, instead of Rs. 62,000/-, as directed under the impugned Award
by the tribunal. This amount shall be paid within a period of three months
from today by the respondents alongwith interest @ 7% p.a. from the date of
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filing of claim petition.

(12)  With the aforesaid modification in the award, the appeal stands disposed
of. No order as to costs.

Appeal disposed of.
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APPELLATE CIVIL
Before Mr. Justice GD. Saxena
M.A. No. 794/2002 (Gwalior) decided on 27 June, 2013

SHUKH DEVI (SMT.) & ors. ...Appellants

Vs. '

DEVENDRA KUMAR & ors. a ...Respondents
A. Motor Vehicles Act (59 of 1988), Section 166 - Dependent

-~ Includes mother and wife of the deceased (Para 6)

7 aiev arT I (1988 ab'rsg) &INT 166 — JHTHT — qab
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B. Evidence Act (1 of 1872), Sections 56 & 57 - Judicial
Notice - In absence of documentary evidence, the Claims Tribunal may
take judicial notice of the increase in minimum wages due to inflation
and rise in price index and compute accordingly the income of the
deceased. (Para 6)
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Cases referred :
2008 ACJ 2182, (2008) III ACC 134, (2009) 6 SCC 121.

B.B. Shukla, for the appellants.
" R.V. Sharma, for the respondent No, 3/Insurance Company.

ORDER

G.D. SAXENA, J.:- Feeling dissatisfied with the amount of compensation
‘determined by the learned Claims Tribunal Lahar, district Bhind (M.P.) in Claim

&
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Case No.9/99, the claimants/appellants have preferred this appeal.

(2)'  Inthiscase, one Ravindra mét With'an accident with J eep No.MP06/
6561. Appellant No.1-Smt. Shukh Devi and appellant No.2-Dwarika Prasad
are the parents.of the deceased while appellant No.3-Umakant and appellant
No.4-Saguna are respectively brother and grandmother of the deceased. The
wife of the deceased has been arrayed as respondent No.4. Other
respondents, i.e., No.1,2 and 3 are otwner, driver of the bus and New India
Insurance Company, hereinafter referred to as the “Insurance Company”.
Before the claims tribunal, respondents No.1 and 2 were served with notices
but they did not appear and hence proceeded ex-parte. The respondent No.3-
Insurance Company appeared and filed the written statement denying the
averments of the claim-petition. On the basis of the pleadings of the parties,
the learned tribunal framed the issues. After appreciating the oral evidence
and analysis of documentary evidence, the learned tribunal passed the
impugned Award, awarding compensation overall to the sum of Rs. 2,48,000/-

- in favour of only claimant-appellant No.1 and respondent No.4, mother and

wife of the deceased in the ratio of 20-80 of the award. Being aggrieved, the
appellants have challenged the same by filing the present appeal, as mentioned

-above,

(3)  Learned counsel for the appellants contended that the deceased was
earning member in the family. He was employed privately and earning monthly
Rs.3,000/-. After death of her husband, the respondent no.5-wife has suffered
loss of love and affection. After his death, there was nobody to look after the
family, hence, claiming to be dependents on the deceased, claim petition was
filed before the learned tribunal under Section 166 of the Motor Vehicles Act,
1988 (for short 'the Act") for award of compensation but the tribunal has
overlooked all these facts and passed the award in the manner indicated above,
which is liable to be set aside. It is, therefore, prayed that the appeal may be
allowed and appropriate directions may be issued for compensation in favour
of the appellants. '

(4)  Onthe otherhand, learned counsel appearing for the respondent No.3/
Insurance Company opposed the prayer of the appellants and prayed for
dismissal of the appeal as according to him, just and fair compensation has

" been awarded, which does not require to be interfered with or enhanced.

(5)  Considered the respective arguments and perused the record.

(6)  Admittedly, subject to the evidence to the contrary considered as
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dependents, father, brother and sisters will not be dependents and therefore,
the learned tribunal has not committed any illegality in holding mother and wife
of the deceased as dependents of the deceased. As per the evidence brought
on record, at the time of accident, the deceased was aged 22 years and by
doing private job, he was earning money but for want of documentary evidence,
the income of the deceased has not been properly assessed by the learned
tribunal. It is settled law that where the legal representatives of the deceased
victim do not have documentary evidence of the income of the deceased, the
claims tribunal should take judicial note of the increase in minimum wages due
to inflation and rise in the price index and compute accordingly the income of
the deceased by taking the average of the minimum wages and its double. In
this respect, reference may be made to the decisions in the cases of Kanwar
Devi Vs. Bansal Roadways (2008 ACJ 2182) and National Insurance
Company Limited Vs. Renu Devi (2008) Il ACC 134. In that view of the
matter and the peculiar facts that the family was being maintained by the
deceased for computing the compensation, his annual income is assessed at
Rs. 36,000/-. In this sum, applying ordinary rule of deduction of one-third
towards personal and living expenses of the deceased, loss of dependency is
held to be two-third of the income of the deceased and after deducting this
percentage towards personal and living expenses of the deceased, the
contribution to the family will be Rs.24,000/-, As the deceased was aged 22
“years, hence, on the basis of the decision in Sarla Verma (Smt) and others
Vs. Delhi Transport Corporation and another reported in (2009) 6 SCC
121, after applying the multiplier of 17, the amount will come to Rs.4,08,000/-.
Besides, this amount, the mother and wife of the deceased are also held entitled
to get Rs. 5,000/- on account of funeral and ritual expenses, Rs.10,000/-
towards loss of consortium, Rs. 10,000/- for love and affection, and Rs.
10,000/- for loss of estate. In this manner, the mother and wife of the deceased
(appellant No.1 and respondent No.4) are entitled to receive in the same
ratio fixed by the tribunal as sum of Rs.4,38.,000/- (Rs. Four Lac thirty eight
thousand only) instead of the amount of Rs.2,48,000/-, awarded by the claims
tribunal alongwith interest @ 8% on the enhanced amount from the date of
filing of claim petition till realisation of the same.

(7)  Withthe aforesaid modification in the award, the appeal stands disposed of.

No order as to costs.

Appeal disposed of.
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APPELLATE CIVIL~ e T
Before Mr. Justice U.C. Maheshwari & Mr. Justice B D. Ratht ,
F A.No. 87/2013 (Gwalior) decided on 3 July, 2013

SHANTI DEVI (SMT.) & anr. . Appellants
Vs. ' .
BALCHAND & anr. DR T Respondents

A. Civil Procedure Code (5 of 1908), Order 14 Rule 1 & 2
~Issues, framed under Order 14 Rule 1 & 2 or any of them could not
be'decided on merlts'unless the evidence of the parties is ﬁecessary
and needed, then such issue could neither be treated tobea prehmmary
lssue nor could bé declded in such manner. o (Para )]

- @ Rfder mfgr afear (1908 Ws} m?.’wmﬁavfarz—
forarers,. &It sy 14 P 19 2 a1 T ¥ fodll o @ afafa Rehe
f&d T 8, = Tusist w o 5f fear s www o9 9% %
qﬂmmmwwmwﬁ U9 99 fares &t 7
mﬁmﬁamwmm%sﬁiqiﬁwawﬁﬁﬁhﬁmm
m%l '

B Civil Prac'edure Code‘(S of »1903), Order 7. Rule 11 -
Opportunity to amend .plaint - Held - . Suit could not have been
dismissed by the trial court unless the opportumty was extended to the

_appellants to amend. thelr suit if necessary and to pay the court fees

on proper valuation. (Para 10)

& ﬁﬁamw@mﬁgo&wﬂ ma‘wrﬁwvﬂ—zm’
g7 ¥ wengT @ fay dawe — afafeEifRa — faReT ey g 9]
@i € Fear o1 a@dr o1 w9 9w & afensffror Bt o A ¥
wwmﬂﬁmﬁmﬁﬁmmﬂﬁmwmmﬁw
Yow ST v & g e wdl fRar s R

:C. i1+ Civil Procedure Code (5 of 1908), Order 7 Rule 11 -
Grounds on whtch the suit may be dismissed.- Held - Could not have
been decided by the trial court at the preliminary stage before the
settlement of issues and recordlng of the ev1denee. _ (Para 12)

LT . mﬁamwf%m(mos afrs) em‘wrﬁwn—armﬂ
ﬁﬁwmaiﬁwf%armm? s{ﬁﬁm‘fﬁa ﬁamaﬁairﬁm
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v wrew affafea fF3 o |/ ged, TREBS gy W fERer |9Erag
Emﬁf&faatﬁﬁmmﬂwml

Case referred
"AIR 1958 SC 245,

N.X. Gupta, for the appellants. .
A.S. Rathore, for the respondents. o _ =

ORDER _ . "

" The Order of the court was - dellvered by:
U.C. MAHESHWARI, J.:-The appellants/plamtlﬁ's have filed this appeal under S
Section 96 ‘of C.P.C.'being aggrieved by the order dated 9.4.2013 passed by -
- Seéorid Additional District Judge, Shivpuri in Civil Suit No.1-A/2013, whereby
allowing the application of the respondent filed under Order VII Rule 11 of
C.P.C. the Suit of the appellants has been dismissed at the initial stage. '

2. The facts giving rise to this appeal, in short, are that appellants herein
filed a suit for declaration and perpetual injunction against the respondents
with respect of the house No.134 situated in Ward No.6, Court Road, -
Shivpuri. After receiving the summons of such Suit on behalf of the respondents’
joint written statement filed. In which by challenging the averments of the
plaint various other objections were also taken in the special pleadings.

3. 7 Before framing the issues in the matter on behalf of the réspondents - -' *

herein an application under Order VII Rule 11 of C.P.C. was filed for dlsrmssal

of the Suit on various grounds:- .
(i) The Suit has not been filed for the entire property of . . - - '
the Joint Hindu family. : :

. -(ii) The Suit has not been filed for the partition of the éntire
Joint Hindu Family property.

Fy]

. (i)  The Suit has not been filed with proper valuatio_fl and
Court fees accordingly.

(iv) - The suit deserves to be dismissed on account of
“* nonjoinder of the necessary parties.

4. The averment of the aforesaid appllcatlon of Order VII Rule 11 of
C.P.C. were disputed on behalf of the appellants in their reply.*
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5. Onconsideration, the trial Court has allowed such application and
dismissed the appellants’ Suit in which the appellants have come to this Court.

6. Having heard the counsel at length, keeplng inview hlS argument after
going through the impugned order, we are of the considered view that what
so ever grounds were taken by the respondents in the application under Order
VIIRule 11 of the C.P.C could not have been decided by the trial Court at
preliminary stage before framing the issues and recording the evidence. In
any case, some of the question raised in the application could be decided by
the trial Court only after framing the issues as preliminary issues under Order
XIV Rule 2 of the C.P.C. if the evidence is not required to decide the same.

7. . Sofartheobjection refating to the deficit valuation of the Suit and the
Court fees is concerned, the Court is bound to decide such questions on the
basis of the averments of the plaint, without influencing by any of the objection
taken by the defendants/respondents either in'their written statement or in the
aforesaid application. In such premises, on perusing the averments of the plaint,
it is apparent that the Suit has been filed by the appellants for declaration to
declare his right over the property on the basis of the adverse possession and

_ pursuant to it, the prayer for perpetual injunction is also made and accordingly

the suit was valued and Court fees has been affixed but the trial Court has
decided such issue by influencing the averments stated by the respondent in
their aforesaid application. '

8. So such approach of the trial Court is not sustainable. Our aforesaid
view is fully fortified by the judgment of the Apex Court in the matter of S.Rm.
Ar. S. Sp. Sathappa Chettiar Vs. S. Rm. Ar. Rm. Ramanathan Chettiar,
reported in AIR 1958 S.C. 245, in which it has been held as under:-

“The question of court-fees must be considered in the light of
the-allegations made in the plaint and its decision cannot be -
influenced either by the pleas in the written statement or by

+ the final decision of the suit on the merits”. :

9. Apart the aforesaid, it is settled preposition of law that whenever the
issues framed under Order XIV, Rule 1, 2 of the C.P.C. or any of them could
not be decided on merits unless the evidence of the parties is necessary and
needed then such issue could neither be treated to be a preliminary issues nor
could be decided in such manner. In view of this principle the questions relating

;to the disputed property whether the same is joint family property or not, or,
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the impugned suit in the absence of the prayer of partition of the property or
even in the absence of necessary parties is maintainable or not, could not be
decided unless the issues are framed and the evidence is recorded.

10.  .Apart the aforesaid, suit could not have been dismissed by the trial
Court unless the opportunity was extended to the appellants to amend their
suit if necessary and to pay the necessary Court fees on proper valuation.

11.  Inview of the aforesaid discussion, the impugned order of the Trial
Court being perverse, irregular and against the proprietary of the law is not
sustainable and deserves to be set-aside.

12.  Consequently, by allowing this appeal, the impugned order dated
9/4/2013 is hereby set-aside and the case is remitted back to the Trial Court
with a direction to frame the issues and decide afresh on merits in accordance
with the procedure prescribed under the law pursuant to it the aforesaid
application of respondents filed under Order VII Rule 11 of C.P.C. is dismissed
_byextending the liberty to the respondents to raise such question at appropriate

stage of trial. There shall be no order as to cost."Decree be drawn up

accordmgly

13. Atthe request of the parties, they are directed to appear before the
Trial Court firstly on 05. 08 2013. :

14. Officeis dlrected to send the record of the trial Court alongwith a
copy of this order within 15 days.

Appeal allowed.
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.APPELLATE CIVIL
Before Mr. Justice GD. Saxena _
M.A. No. 1009/2004 (Gwalior) decided on 1 August, 2013

PUJA (KU.) L . ...Appellant
Vs. '
M.P. S R T.C. &ors. ' ...Respondents

Motor Vehicles Act (59 of 1988), Section 173 - Amount. of

-Compensation - Enhancement - When one is considering the case ofa |

gravely injured child who is going to live for many years into adult life,
‘very different considerations apply = There are compelling social
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reasons why a sum of money should be awarded for his future loss of
earnings - Damages awarded for her future loss of earnings will in the
future be available to provide a home for her and to feed her and
provide for such extra comforts as she can appreciate - It can not be
assumed that her parerts will remain able to house, feed and care for
her throughout the rest of her life - Further held, that, if of course,
damages have been awarded on the basis of the full cost of residential
care so that they include the cost of roof and beard, any award for
future loss of earning will be small because there will be a véry large
overlap between the two heads of damage. - (Para?7)

qlev IrT AT (1988 BT 59), GNT 173 — GHT I voH —
FergT orar — w4 13 Pl TR $9 @ aEd qrae W 99vw ohdT @
#¢ 3l a@ SN ve e 2. B TR W AR A 2 w9, 959 e
framy &g 8T — e arfae sk @ 5 Tat sus wfysy s
B TR B fory WRT o A ST — 9wS Wi B arefw A B 2g
Hars F1 1E gigf S8 Al ¥ Jud R FY amver v @ R ale
WE B WY HA gl ¢ FRiR@m gienen 9 wmenr s @ il
JuasT 7 R 9% gai| s 9@ — ¥ 9o a8 3 o aed)h iy vue
ara—ar SR eretia Swe AW SflgT WY e” F vE, giwer v ek
dEHTd oY A wEW 99 WA — an afafeiRa fear rar fy Pifvaa va
¥ afy franft dawa & Of @y & s w® gl o 391 18 R
WA SR aF o1 g g §i L afass @ gl @ il @ R B
tﬁmmzﬁﬁmw}ﬁaﬂﬁqﬁf%ﬁﬁﬂaa%m#agam
afteara i)

Case referred :
(2012) 10 SCC 177.

Krrpal Singh, for the appeIlant .
Amit Bansal, for the respondents No. 1 to 3.

ORDER

G.D. SAXENA, J.:- This appeal under Section 173 of the Motor
Vehicles Act 1988 has been preferred by the claimant/appellant against an
Award dated 7th August 2004 in a Claim Case No. 43/2002 by the First

. Additional Member of the Motor Accident Claims Tribunal Morena (M.R),

seeking enhancement of the compensation amount.
5 - "

~
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(2) . Thefacts, in short, relevant for decision of this appeal are that on 2nd
April 2002 at about 3-30 p.m., injured Miss Puja, aged 4 years alongwith her
grandfather was standing on the road side. At that time, suddenly a Mini Bus
“bearing No. MPO7/F. 806, owned by the M.P. State Transport Corporation
and driven by respondent No.4 came and hit the child. A wheel of the bus run
over the legs of injured causing severe injuries to her body. An F.LR. was
lodged against the accused-driver of the bus on which a crime for offence
under sections 279 and 338 of I.P.C. was registered and after investigation,
- the charge sheet was filed before the Criminal Court. The injured got treatment
in various specialized hospitals under supervision of gminent Surgeons and
Physicians. Huge money was spent on her treatment. Lastly, her right leg was

amputated. A claim petition seeking an award'of Rs. Rs. 5,20,000/- was filed.

However, the learned tribunal after considering the entire evidence passed an
award of Rs. 1,50,000/- with interest @ 9% p.a. from the date of petition till
full and final realisation of the amount

(3)  Thesubmissionson beha]f of the clalmant/appellant are that the learned
tribunal without considering the evidence on record and without considering
the law in this regard passed the award which is on lower side. It is submitted
that the tribunal did not appreciate the evidence properly while awarding

compensation and overlooked the factual position that the appellant has |

become paraplegic on account of injuries received in an accident throughout

of her life and her bright future is totally diminished. Virtually, she has suffered .

a painful life after such an accident. It is submitted that the claimant even after
completion of treatment and amputation of leg has become totally dependent
on the calipers. The accident was proved to be direct result of rash and negligent:
driving of the employed driver of the State Transport Corporation. Under
these circumstances, it is prayed that the amount of award as passed by the
tribunal may be enhanced up to the extent of Rs. 5,00,000/- with interest as
awarded by the learned tribunal including the cost of the present appeal.

(4)  The respondents have not filed any créss-obj ection assailing the
impugned Award but simply denied the averments of the petition as well as the
accident on the part of their employed driver with a prayer to set aside the
Award. -

s

(S)f Heard the learned counsel for the parties. Also perused the record of
the case and the relevant law. CT e

(6)  Before proceedingto determine as to what should be just amount of

&
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compensation in the light of the nature of injuries received by the appellant,
this court may deal with one of the questions raised, namely, whether it will be
permissible to make an award in excess of the amount as claimed in the petition.

(7)  When one is considering the case of a gravely injured child who is
going to live for many years into adult life, very different considerations apply.
There are compelling so¢ial reasons why a sum of money should be awarded
for his future loss of earnings. The money will be required to care for him.
Take the present case. It is not a case where damages have been awarded
which will provide a sufficient sum for her and be cared for at all times. Damages
.awarded for her future loss of earnings will in the future be available to provide
a home for her and to feed her and provide for such extra comforts as she can
appreciate. It cannot be assumed that her parents will remain able to house,
feed and care for her throughout the rest of her life. If, of course, damages
have been awarded on the basis of the full cost of residential care so that they
include the cost of roof and board, any award for future loss of earnings will
be small because there will be a very large overlap between the two heads of
damage.

(8) . In Subulaxmi Vs. T.N. State Transport Corpn., (2012) 10 SCC
177, at page 181: the Hon. Apex Court observed as follows :-

........... this Court expressed the view that compensatlon
can be granted towards permanent disability as well as loss of
future earnings, for one head relates to the impairment of
person’s capacity and the other relates to the sphere of pain
and suffering and loss of enjoyment of life by the person himself.
The Bench also relied upon Laxman v. Oriental Insurance
Co. Ltd., wherein it has been laid down thus: (SCC p. 762,
para 15)

“15. The ratio of the abovenoted judgments is that if
the victim of an accident suffers permanent or temporary
disability, then efforts should always be made to award
adequate compensation not only for the physical injury and
treatment, but also for the pain, suffering and trauma caused
-due to the accident, loss of earning and the victim’s inability to

- lead a normal life and enjoy amenities, which he would have
enjoyed but for the disability caused due to-the accident.”
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. Thus, the view expressed by the High Court on this
score is not sustainable.

‘8. Be it noted, the High-—(?oiiﬁ' has granted Rs 20,000 for

pain and suffering and Rs 10,000 for loss of amenities. In this
context, we may profitably refer to.Govind Yadav v. New
India Insurance Co. Ltd. wherein this Court after referring to

. the pronouncements in R.D. Hattangadi v. Pest Control

(India) (P) Ltd. Nizam's Institute of Medical Sciences v.

Prasanth S. Dhananka Reshma Kumari v: Madan Mohan -

Arvind Kumar Mishra v. New India Assurance-Co. Lid.and
Raj Kumar v. Ajay Kumarhas laid down as under: (Govind
Yadav case, SCC p. 693, para 13) . :

“18.In our view, the principles laid down in Arvind

) ‘.Kumar Mishra v. New India Assurance Co. Ltd and Raj

Kumar v. Ajay Kumarmusr be followed by all the Tribunals

“and the High Courts in determining the quantum of’
compensation payable to the victims of accident, who are
" disabled either permanently or temporarily. If the victim of the

accident suffers permanent disability, then efforts should always
be made to award adequate compensation not only for the
physical injury and treatment, but also for the loss of earning
and his inability to lead a normal life and enjoy amenities, which
’he would have enjoyed but for the dlsablhty caused due to the

y accident.”

Thereafter, the Bench proceeded to state whether in.

the said ease, the compensation awarded to the claimant victim
was just and reasonable or was.he entitled to enhanced
compensation under certain heads, namely: (Govind Yadav
case SCC p. 693, para 19)

(i) : Loss of earning and other gains due to the amputatlon
~ofleg; -
1) - Loss of future earnings on account of permanent
disability;

(1i1). .. Future miedical expenses; '7

-
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(ivy  Compensation for pain, suffering and trauma caused
due to the amputation of leg;

(v) . Loss of amenities including loss of the prospects of -
marriage; and -

(vi)  Loss ofexpectation of life.”

(9)  Now, looking to the statements of the claimants, it clearly indicates
that on 2nd April 2002 at about 3-30 p.m.,, at Porsa Gormi State Road in
village Nand Ka Pura under jurisdiction of P.S.; Porsa, due to rash and
negligent driving by resporident No.4 of Bus No. MPO7/F 806 of the State
Road Transport Corporation, the girl child aged 4 years who was present
with her grandfather on the road side was made subject to the accident causing
serious injuries to her person. The injuries weré serious in nature. The crime
under Sections 279 and 338 of L.P.C. was registered against the driver of bus

* involved in accident. The injuries were primarily cured in local hospitals. Since

her father was i army, so thereafter her treatment was done in a Military
Hospitals having specialist, physicians and surgeons. It is also proved that
during treatment for crush injury, ultimately for saving her life, her right leg
below knee was amputated.

(10)  Inthelight of the above evidence and keeping in view the principles
as laid down by Hon. Apex Court in the case of Subulaxmi (supra) in the
opinion of this court, the learned tribunal took a totally erroneous view of the
matter and also fatled to apply the correct principles in making assessment of
the amount of compensation, which ought to have been applied in the instant
case. The amount awarded is not the just amount of compensation. So, in
v1ew of above, the compensation for injuries is assessed as follows :-

(i) . Lossofearning and other gams due to the ‘amputation
of leg- Rs. 1,00,000/-.

() - Loss of future earnings on account of permanent
disability - Rs. 1,00,000/-. :

@[ii) Future medical expenses- Rs. 50,000/-

(iv). Compensation for pain, suffering and trauma caused
_due to the amputation of leg- Rs. 50,000/-

(v)  Loss of amenities including loss of the prospects of
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marriage- Rs.1,00,000/-.
(vi) "Lossof expectation of life-Rs.1,00,000/-

Total Rs. 5,00,000/-

s gy .

(11)  Thus, the appellant-claimant shall be entitled to receive total sumi of - -
Rs. 5,00,000/- (Rs. Five Lac only) instead of Rs. 1,50,000/-. The enhanced. ----
amount of Rs. 3,50,000/- shall carry interest @ 9 % per annum from the date” .~

of the petition. The entire amount shall bé deposited within a period of three

:months from the date of this order. The disbursement of total award will be -

subject to the terms of the award passed by the learned tnbunal
(12) Accordmgly, the appeal stands allowed in the manner aforesa1d '
Appeal aIIowed

LL.R. [2014] M.P., 184 . -
APPELLATE CIVIL :

Before Mr. Justice Alok Aradhe L

S.A.No. 14/2001 (Jabalpur) decided on 13 August, 2013 -

RAMDEVIBAI (SMT.) (DEAD THROUGHLRs.) & anr. ...Appellants

Vs.

KANAK SINGH (DEAD THROUGHLRs) & ots.  ...Resporidents”

, Civil Procedure Code (5 of 1908), Section 100, Order 12 Rule 2.

- Second Appeal - Admission of documents is admission of contents of L

documents - Salé deeds (Exhibits P/1 & P/2) are registered documents

- Defendant No. 1 has admitted her thumb impression on the sale deeds :
- The sale deeds also contain recital with regard to payment of .

o

consideration - Thus, the executlon of the sale deeds is estabhshed B

beyond any iota of doubt. - ' (Para9).

Refyer gfFar wfear (1908 T 5). 77 100, FIRTA 12 P77 2. = -
frdta i — swmEo 3 W ghy @, svardo wmww&

g — fama fdsg (gsdf ©/1 7 fi/2) voltga mﬁq 2 — afErd
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fraqres, &9 T W @ N W <enfya wiar 2
Casésd referred :

1994.(2) MPWN SN 187, (2001) 2 MPLJ 339, AIR 1960 SC 100,
AIR 1966 SC 1697, AIR 1924 Nagpur 146, AIR 1960 MPLJ 1326, ILR 29
AlL 184 (PC), 1970 MPLJ 50.

Imtiyaz Hussain, for the appellants.
Vishal Dhagat, for the respondents,

JUDGMENT

ALOK ARADHE, J. :- This appeal is by the defendants which was
admitted by a Bench of this Court on the followmg substantial questions of
law:

"1. Whether the finding of the first appellate Court reversing
the finding of the trial Court that registered sale-deeds dated
20.2.1986 (Ex. P-1 and P-2) were obtained by fraud by the
plaintiffs, is highly perverse and unreasonable ?

2..Whether the two registered sale deeds mentioned above
were obtained by the plaintiffs from Smt. Ramdevi Bai by
exercising undue influence and fruad and these were sham and
bogus documents ?"

2. The facts, giving rise to filing of the appeal, briefly stated, are that the
plaintiffs who are related to each other as husband and wife, filed the suit inter
alia on the ground that the defendants are the members of their family. However,
the partition had taken place amongst them about forty to forty-five years
ago. It was further pleaded that the défendant No.1 vide registered sale deeds
dated 20.2.1986 (Exhibits P-1 and P-2) sold the suit lands for consideration
of Rs.10,000/- and Rs.30,000/-respectively to the plaintiffs and handed over
the possession of' the suit lands. On the basis of the aforesaid sale deeds, the
names of the plaintiffs were recorded in the revenue record by Tahsildar vide
order dated 19.7.1988. However, on 13.6.1993, the defendants threatened
the plaintiffs with dispossession. Accordingly, the plaintiffs filed a suit seeking
injunction. However, after dismissal of the application for grant of temporary
injunction, the defendants forcibly took over the possession of the suit lands.
Thereafter by way of amendment, the plaintiffs incorporated the relief of
declaration of title, possession and mesne profit.
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3. The defendants filed the written statement in which execution of the
sale deeds dated 20.2.1986 was denied and it was pointed out that the
defendant No.1 had leased out the land in the year 1984-85 to the plaintiff
No.2. However, the plaintiff No.2 fraudulently got the thumb impression of
the defendant No.1 on the sale deeds on the pretext that the documents pertain
to lease. It was further pleaded that the sale deeds (Exhibits P-1 and P-2) are
forged docurnents and the order of mutation in favour of the plaintiffs has
been set aside by the Sub-Divisional Officer and the defendant No.1 is in
possession of the suit lands as owner thereof.

4. The trial Court vide judgment and-decree dated 20.1.2000 inter alia
held that though the defendant No.1 has admitted her thumb impression on
the documents (Exhibits P-1 and P-2) yet she had stated in her evidénce that
she put her thumb impression on the documents under impression that the said
documents pertain to lease. It was further held that the burden was on the
plaintiffs to prove the execution of the sale deeds i.e. Exhibits P-1 and P-2
however, the plaintiffs failed to discharge the same. The trial Court also held
that the witnesses to the sale deeds, namely, Genda Lal and Nand Kishore
were not examined as they are sons of the plaintiffs and since the documents
(Exhibits P-1 and P-2) are ab initio void therefore it is not necessary for the
defendant No.1 to seek cancellation of the same. It was also found that the
defendantswere in possession of the suit lands since 1987 and, therefore, no
injunction can be granted in favour of the plaintiffs. Accordingly, the suit filed
by the plaintiffs was dismissed.

5. The lower appellate Court vide judgment and decree dated 7.12.2000
inter alia, held that the sale deeds (Exhibits P-1 and P-2) are registered
documents. The defendant No.1 admitted her thumb impression oh the
aforesaid documents and the burden to prove the plea of fraud is on the person
who pleads the same:It was further held that though the defendant No.1 had
initially filed the suit seeking cancellation of the documents (Exhibits P-1 and
P-2) however, the aforesaid suit was dismissed by the trial Court on the ground
that the reliefs claimed in the suit are beyond pecuniary jurisdiction of the trial
Court. Thereafter the defendant No.1 did not-initiate any proceeding for
cancellation of the sale deeds. It was also held that the documents (Exhibits
P-1 and P-2) arein existence and, therefore, they cannot be treated as null
and void and on the strength of the sale deeds the plaintiffs are the owners of

the suit lands. The lower appellate Court further found that theland admeasuring .
2.5 acres of khasra number 165 was acquired and, therefore, no injunctionin -
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respect of the same can be granted. It was further held that the defendant
" No.1 was placed in possession of the suit lands sometime in September, 1993.
Accordingly, the claim of the plaintiffs for declaration in respect of lands
admeasuring 4.77 hectares, 1.80 hectare, 0.05 hectare and 0.06 hectare
bearing khasra numbers 112/1, 112/1, 113 and 189 respectively situate at
village -Cheech, tahsil- Harsud, district- Khandwa was decreed and the

defendants were directed to pay the mesne profit at the rate of Rs.3,000/- )

‘per annum from the date of institution of the suit till delivery of possession.

6. Learned counse] for the appellants submitted that the lower appellate
" Court grossly erred in reversing the well reasoned judgment and decree passed
by the trial Court. It is further submitted that the lower appellate Court reversed
the findings recorded by the trial Court only on the ground that the defendant .
" No.1 has admitted her thumb impression on the documents (Exhibits P-1 and
P-2) and the documents in question are registered documents. It is also
submitted that the plaintiff No.2 was enjoying the good faith and confidence
of the defendant No.1 and, therefore, the burden was on the plaintiffs to
prove due execution of the documents (Exhibits P-1 and P-2) which they
failed to discharge. It was further urged that the sale consideration was not
paid before the Registrar which renders the payment of sale consideration
doubtful. It is also contended that neither any attesting witness nor the scribe
to the documents (Exhibits P-1 and P-2) was exaniined. In support of his
submissions, learned counsel for the appellants has placed reliance on the
decisions in Padam Singh v. MIs. Nemichand Khemchand, 1994 (2)
MPWN SN 187 and Sirmul v. Smt. Annapurna Devi Ravi KumarAwasthy,
(2001) 2 MPLJ 339. '

7. On the other hand, learned counsel for the respondents submitted

that the defendant No.1 had préviously filed the suit for cancellation of the

sale deeds (Exhibits P-1 and P-2). However, the same was dismissed on the'
ground that the trial Court had no pecuniary jurisdiction. Thereafter neither
any action for cancellation of the sale deeds in question was taken by the
defendant No.1 nor any counter claim was filed. It is further submitted that
the defendant No.1 is a literate woman and, therefore, it cannot be inferred
that she 51gned the document without even reading the same. It was also urged
that the lower appellate court has a551gned valid and cogent reasons for setting
aside the findings recorded by the trial Court and in fact the burden was on
the defendant No.1 to prove that the sale deeds (Exhlblts P-1 and P-2) were
gotexecuted fraudulently.

=
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8.- . Ihave considered the submissions made by learned counsel for the
parties and have perused the records. Before proceeding to answer the
substantial questions of law it is appropriate to notice relevant legal principles
which are necessary to be reiterated for enabling this Court to answer
substantial questions of law involved in the appeal. An admission is the best
piece of evidence that a party can rely upon, and though not conclusive, is
decisive of the matter, unless successfully withdrawn or proved erroneous.
[See: Narayan Bhagwant Gosavi Balajiwale v. Gopal Vinayak Gosavi
and Others, AIR 1960 SC 100] It is equally well settled legal proposition
that an admission of a document is admission of the facts contained in the
‘document [See: Sitaram Motilal Kalal V. Santanuprdsad Jaishanker Bhatt,
AIR 1966 SC 1697] In Hemraj Marwari v. Trimbak Kunbi, AIR 1924
Nagpur 146 it has been held that it is the intention of the parties which has to
be looked into to decide whether the sale deed operates as a transfer of
interest from the vendor to the vendee and burden of proving that it was not
" so intended is on the party who asserts this fact. Similar view has been
expressed by a Division Bench of this Court in:Sukaloo Basari Satnami and
Another v. Punau Bodhan Satnami, AIR 1960 MPLJ 1326. In Chandra Kumadir

v. Narpat Singh, ILR 29 All. 184 (PC) it has been held that where vendorreceives -

full consideration under the sale deed and subsequently, denies the receipt of full
consideration, the burden lies heavily on him to explain his admission and to prove
non-receipt of consideration. Similar view has been taken in Pandit Ramjiial
Tiwari v. Vijai Kumar and Others, 1970 MPLIJ 50. '

9. After having noticed the relevant legal propositions, the question that
survives for consideration is whether the defendant No.1 has been able to
discharge the burden that there was no intention to transfer the suit lands to
the plaintiffs. The sale deeds (Exhibits P-1 and P-2) are registered documents.
The defendant No.1 has admitted her thumb impression on the sale deeds.
The sale deeds also contain recital with regard to payment of consideration.
Thus, the execution of the sale deeds is established beyond any iota of doubt.
The defendant No.1 who has been examined DW-1 in her evidence in
paragraph 5 stated that she signs a document and does not put the thumb
impression. In paragraph 7 of her evidence she has further admitted that no
threat was given by the plaintiffs when she put the thumb impression on the
documents (Exhibits P-1 and P-2). However, she has merely stated that the
_plaintiffs had played fraud on her. In paragraph 12 she stated that previously
she had filed the suit to set aside the sale deeds which was dismissed. It is

-
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" pertinent to mention here that though the defendant No.1 had previously filed
- the suit seeking cancellation of the sale deeds (Exhibits P-1 and P-2) however,
-even after dismissal of the same on the ground that the trial Court has no
- pecuniary jurisdiction to try-the claim of the defendant No.1, she did not
" initiate'any action for cancellation of the sale deeds. From close scrutiny of

the statement of defendant witness No.1, it is pertinent to mention here that in

: her evidence, the defendant No.1 had nowhere stated that the plaintiffs got
- her thumb impression on the sale deeds on the pretext that the documents in

question, namely, Exhibits P-1 and P-2 pertain to lease. Thus, from the
narration of the facts, it is graphically clear that the defendant No.1 failed to
dl'scharge the burden to prove that by execution of Exhibits P-1 and P-2, she

: dxd notiritend to convey the suit lands to the plamtlﬁ's

: 10 For the aforementioned reasons, the substantial questions of Iaw
. framed by this Court are answered in the negative and against the appellants.
o Ini the result, the appeal fails-and is hereby dismissed. However, there shall be

no order as to costs.
dAppeal dismissed.
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_ APPELLATE CIVIL
, Before Mr. Justice Alok Aradhe
S A.No. 72/2001 (Jabalpur) dec1ded on 2 September, 2013

COLLECTOR JABALPUR & ors. . .Appellants

VSi ’
‘SMT CHANDRAWATI SARAF . ...Respondent

A Specgf" c Reltef Act (47 of 1963), Section 5 - Suit for

~ possesstan Plaintiff's name recorded as owner'of suit property and
adJ oining plot recorded in-name of State Government - Both plots have
‘separate existence - Plaintiff had acquired title in respect to suit plot
"By registered sale deed - Réspondents failed to file any documentary
"ewdence either to prove theil possession or title in respect to suit plot
- —No material on record to prove that suit plot was recorded in revenue
. ‘record in name of State Government - Trial Court holding plaintiff to
_be owner and in possession of suit plot and same does not belong to
'State Government. - (Para 9)
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B. Limitation Act (36 of 1963), Section 3 & Article 65, Civil
Procedure Code (5 of 1908), Order 39, Rule I'& 2 - Suit 'for declaration
and permanent injunction - Cause of action-accrued on 03.06. 1990
when Town Inspector did not permit demarcation of suit plot - * Suit filed
on 09.07.1990 - Suit not barred by limitation. - . . (Parall)
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C. Civil Procedure Code (5 0f 1 908), Section 100 - Finding
of fact - Court cannot interfere with findings of fact until or unless
. same is perverse or contrary to material on record - In exercise of
power u/s 100, High Court cannot re-appreciate evidence.  (Para8)
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D..  Civil Procedure Code. (5 of 1908);" Sections 11 & 100 -
Res Judicata - Applicability - If validity of an-order passed during
proceeding in the suit is agitated by aparty in a higher forum, then the
order passed.by the higher-forum operates as res judicata when the
‘matter again comes before the ngh Court by way. of Second Appeal.-
N T Lo : . . (Para 10)
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JUDGMENT

ALOK ARADHE, J. :- This appea’l is by the defendants which was
initially admitted by a Bench of this Court on the followmg substantial questions
of law :- . .

"1.  Whether the finding of the two Courts below that the
land in dispute is part of Khasra No 431/8 belonging to the.
plaintiff, is perverse ? _

2. Whether the land in dispute is of the ownership of the
Police Department of State of Madhya Pradesh ?"

Thereafter vide order dated 29.08.2013 following additional substantial
questions of law were framed : .

"3, Whether suit suffers from the defect of non- joinder of
necessary party as the State Government was not impleaded
as defendant in the suit.?

4. Whether the suit is not maintainable, under Order 23
Rule 4 of the Code of*Civil Procedure as the previous suit
was withdrawn w1thout seeking leave to file a fresh suit 7

5. Whether the suit is barred by limitation?"

2. This appeal arisesfroma suit for declaration and Permanent Injunction
instituted by respondent plaintiff. The claim in the suit is based on the ground
that Mrs. Lalita James was the owner of Sub-Plots No. 16 and 18 which
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form part of Plots No. 431 and 432, sheet No. 273 admeasuring 3587 sq. ft.
situate adjacent to Police Station Gorakhpur. The plaintiff purchased the suit

plot vide registered sale deed dated 20.8.1982 from aforesaid Lalita James

and she was placed in possession. The plaintiff got her name mutated in revenue
records. On 20.3.1985 the plaintiff went to suit plot along with labourers to
fence the suit plot, however Town Inspector of the police Station, Gorakhpur
restrained the plaintiff from doing so and informed her that the suit plot belongs
to police department. The plaintiff thereupon initiated proceeding for
demarcation of the plot, The notices were issued to the defendants to remain
present on 28.4.1985. However, none appeared on behalf of the defendants.
The Sub-Engineer of Public Works Department was present on behalf of the
defendant No.6 who was satisfied with the demarcation. The plot No.430 as
well as the suit plot was demarcated. The demarcation report dated 11.5.1985
was submitted by the Revenue Inspector. However, defendants kept on
interfering with the possession of the plaintiff over the suit plot.

3. The plaintiff thereafter filed civil suit, namely, C.S. No.3-A/1986
seeking the relief of declaration of title and permanent injunction. However,
on the assurance of Deputy Inspector General of Police the suit was withdrawn
on 18.11.1987. However, once again the police officials started interring with
plaintiff's possession over the suit plot. The plaintiff filed M.P. No.3414/1989
which was decided by the Division Bench vide order dated 6.7.1989, with
the liberty to the plaintiff to file an action in the civil court and obtain proper
relief as she may feel entitled to. The plaintiff once again filed an application
before the Tahsildar for demarcation of plots. The Revenue Inspector on
5.6.1990 submitted report to Tahsildar that Town Inspector, Gorakhpur did
not permit to demarcate the suit plot. The Tahsildar in order sheet dated
10.6.1990 recorded the fact that officers of the police department are
interfering with the possession of the plaintiff over the suit plot. Accordingly,
the plaintiff filed the suit seeking the relief of declaration of title and permanent
injunction restraining defendants from interfering with the plaintiff's possession
over the suit plot. The plaintiff also claimed damages to the tune of Rs.2000/-.

4, The defendants filed the written statement in which inter alia, it was
pleaded that the suit is barred under Order 23 Rule 4 of the Code of Civil
Procedure as previous civil suit was withdrawn without seeking the leave to
' institute a fresh suit. It was further pleaded that the suit suffers from the vice of
non-joinder of necessary party, namely, the State Government and the suit is
barred by limitation as the suit plot is in possession of the police department
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since 1927. It was pointed out that vide notification dated 21.12.1910 an
area admeasuring 30,815 square feet was acquired of khasra number 719,
plot No.90/340 of sheet No.273 for construction of Gorakhpur police post
and quarters of constables. However, later on police department took
possession of extra adjacent land admeasuring 33,800/-square feet. It was
pleaded that the suit plotis a part of extra land of which possession was taken
by the State Government in 1927. It has also been averred that extra land
forms part of old khasra number 430 and 431/2. In paragraph 9 of the written
statement it is again reiterated that defendants are in possession of the plot
No. 430 and extra land of plot No.43 1/2 since 1927. The title, if any of the
owner, has been extinguished.

5..  The trial Court vide judgment and decree dated 29.1 0. 1999 inter alia,
held that the suit plot is not included in the land admeasuring 0.78 acres,
which is in possession of police department and the plaintiffis the owner and
in possession of the suit plot. It was further held that in the knowledge of
defendants; the plaintiff's name was recorded in the revenue records and the
suit filed by the plaintiff is within limitation. The aforesald decree was afﬁnned
in appeal by the lower appellate Court.

6. Learned Advocate General for the appellants submitted that from
perusal of the sale deed (Exhibit P-1) it is evident that the plaintiff has purchased
the sub- plots 16 and 18 which form the part of plot No.439 of sheet No.283
and in the demarcation proceeding held on 17.5.1985 (Exhibit P-8) it was
disclosed that the suit plot bears number 431/8 therefore a correction deed
dated 11.7.1985 (Exhibit P-9) was executed subsequently, which shows that .
the plaintiff had no knowledge about the property which she had purchased.
It was further submitted that as per map (Exhibit P-2) the suit plot is shown to
be in two different parts but in the sale deed it was not so described. The
attention of this Court has been invited to paragraph 1 of evidence of plaintiff

~ witness No.1 and it has been contended that plaintiff witness No.1 does not

claim to have purchased portion marked w1th letters 'ka', 'kha' and 'ga’ and in
paragraph 11 he has stated that there is constructlon on the suit plot whereas
suit plot is open land. Therefore the finding recorded by the courts below that
the plaintiff is owner of the suit plot, namely, 431/8, is perverse. Itis also
urged that since the State Government was not impleaded as party therefore
the suit suffers from vice of non-joinder of necessary party in view of Section
79 of the Code of Civil Procedure and the suit is barred by limitation. Lastly
itis urged that the suit is non maintainable in view of Order 23 Rule 4 of the
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Code of Civil Procedure. In support of the aforesaid submissions, reliance
has been placed in Collector v. Bagathi Krishna Rao, (2010) 6 SCC 427,
Kishorsingh Anarsingh v. Tej Singh Dhyansingh, AIR 1967 M P 120, M/s
Hulas Rai Baij Nath v. Firm K. B. Bass and Co., AIR 1968 SC 111 and
Union of India v. Ibrahim Uddin and Another, (2012) 8 SCC 148.

7. On the other hand, learned senior counsel for the respondent submitted
that from proceeding before Deputy Commissioner (Exhibit P-8) it is apparent
that one Prita Bai Moris i.e. the mother of the vendor of the plaintiff was the
owner of the suit plot. The vendor of the plaintiff, namely, Lalita James acquired
* suit plot under a Will dated 23.1.1945 and in subsequent partition dated
20.2.1955 effected between Lalita James and her younger sister. It was also
urged that the house of Lalita James was recorded in revenue records (Exhibits
P-5) and demarcation reports (Exhibits P-7 and P-8) reveal that the land of
the plaintiff bears plot number 431/8 whereas the land of police department

bears plot number 430. The plaintiff has acquired title in respect of the suit

* plot vide sale deed dated 20.8.1982 (Exhibit P-1) and correction deed dated
11.7.1985 (Exhibit P-9) and no documentary evidence was adduced by the
defendants either to prove their title or possession. It is pointed out that on
18.8.1993, an application for impleadment of the State Government as
defendant No.7 was made which was allowed on 13.9.1994, However,
correction was not carried out in cause title, therefore, the suit does not suffer
from vice of non-joinder of necessary party and it is a mere case of mis-
description. In support of the aforesaid submissions, reference has been made
to the decisions in the cases of Patasibai and Others v. Ratanlal, (1 990) 2
SCC 42, Secretary, Ministry of Works and Housing, Government of India
and Others v. Mohinder Singh Jagdev and Others, (1996) 6 SCC 229,
Murari Mohan Deb v. Secretary to the Government of India and Others,
AIR 1985 SC 931, Union of India v. M/sHarpal Dass Madhyani, AIR
1979 Patna 18 and M/s Frick India Ltd. v. The Executive Engineer, Project
Public Health Division, Chandigarh and Another, AIR 1975 Punjab 39.1t
is also pointed out that in view of objections raised in the written statement
with regard to maintainability of the suit, on the ground that the same suffers
from vice of non-joinder of necessary party, and it is barred under Order23
Rule 4 of the Code of Civil Procedure, preliminary issues were framed which
were answered in favour of the plaintiff vide order dated 20.10.1993 by the
trial Court. The aforesaid order was upheld in C.R. No. 157/1993 vide order
dated 26.2.1994 by the Additional District Judge. Therefore, the order passed
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in civil revision operates as res judicata. In this connection reliance has been
placed on Shyamcharan Raghubar Prasadv. Sheojee Bhai Jairam Chhatri,

1964 MPLJ 502 and order dated 18.11.1997 passed in LPANo.13/1992. It
is also submitted that every threat or injury to the plaintiff furnishes a fresh
cause of action and, therefore, the suit is within limitation. In this regard
reference has been made to decision in Mohkan Lal v. State of M.P. and
Others, 1979 JLJ 714. Alternatively it is submitted that in the facts of the
case declaration of title is an ancillary relief and injunction is the substantive
relief and therefore the suit is within limitation. For the aforesaid proposition,
reliance has been placed reliance on the decisions of the Supreme Court in C,
Mohammad Yunus v. Syed Unnissa and Others, AIR 1961 SC 808 and
Daya Singh and Another V. Gurdey Singh, (2010) 2 SCC 194. )

8. I have considered the rival submissions advanced at the Barand have
perused the record. Before proceeding to answer the substantial questions of
law, the scope of Section 100 of the Code of Civil Procedure which is well
defined by the catena of decision of the Supreme Court may be noticed. The
jurisdiction of this Court to interfere with the findings of fact under Section
100 of the Code of Civil Procedure is limited to the cases where the finding is
either perverse or based on no evidence. This Court cannot interfere with the
finding of fact until or unless the same is perverse or contrary to material on
record. It is equally well settled that this court in exercise of power under
Section 100 of the Code of Civil Procedure this Court cannot reappreciate
the evidence. [See: Narayan Rajendran and Anr. v. Lekshmy Sarojini and
Others, (2009) 5 ACC 264, Hafazat Hussain v. Abdul Majeed and others,
(2011) 7 SCC 189, Union of India v. Ibrahim Uddin and Another, (2012)
8 SCC 148, D.R. Rathna Murthy v. Ramappa, (2011) 1 SCC 158 and

- Vishwanath Agrawal V. Sarla Vishnath Agrawal, (2012) 7 SCC 288]

9. In Exhibit P-5 i.e. khasra of years 1979-80 to 1981-82 the name of
vendor of plaintiff, namely, Lalita James was recorded as the owner in respect
of the plot bearing khasra number 431/1 admeasuring 54,754 square feet. In
the order dated 10.6.1990 passed by the Tahsildar (Exhlblt P-6)itisrecorded
that plot bearing No.431/8 admeasuring 3587 square feet situate adjoining to
the police station, Gorakhpur is recorded in the name of the plaintiff. From
demarcation report dated 11.5.1985 (Exhibit P-7) submitted by the revenue
inspector it is evident that demarcation of plot number 430 and 431/1 was
carried out and sub-engineer of Public Works Department who was present
at the time of demarcation was satisfied with the demarcation. Similarly
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demarcation report {(Exhibit P-8) shows that the land bearing plot No.430
which admeasures 30185 square feet is recorded in the name of the State
Government and plot number 431/8 admeasuring 3587 square feet is
recorded in the name of the plaintiff. Thus, both the plots have separate
existence. The plaintiff has acquired title in respect of the suit plot by registered
sale deed dated 20.8.1982 and correction deed dated 11.7.1985. It is
noteworthy that in the written statement defendants have pleaded that the suit
plot forms part of khasra number 430 and 431/2. It is pertinent to mention
here that defendants have not filed any documentary evidence either to prove
their possession or title in respect of the suit plot. There is no material on
record to indicate that suit plot was recorded in the revenue records in the
name of the State Government and the same is not included in the lands
described in the ordersheet (Exhibit P-8). The courts below on meticulous
appreciation of the evidence on record have held that the plaintiff is owner
and is in possession of the suit plot and the same does not belong to police
department. The aforesaid findings of fact which are concurrent in nature by
no stretch of imagination can be said to be either perverse or based on no
evidence. This Court in exercise of power under Section 100 of the Code of
Civil Procedure, cannot re-appreciate the evidence, even if another view is
possible. Accordingly, the substantial questions of law numbers (1) and (ii) are
answered in the negative and against the appellants.

10.  Anapplication under Order 1 Rule 10 of the Code of Civil Procedure
was filed by the plaintiffon 18.8.1993 for impleadment of State of M.P. which
was allowed by the trial court vide order dated 13.9.1994. However, in
compliance of aforesaid order, the cause title was not corrected. In Patasi bai
(supra) it has been held that if an application for correction of cause title is
allowed and the correction was not incorporated in the plaint and the parties
were not misled in any manner it would be a case of mere mis-description in
the cause title. Similar view has been taken in the cases of Secretary Ministry
of Works and Housing, Government of India and others as well as Maria
Mohan (supra). The objections that suit was barred under order 23 Rule 4
CPC and is not maintainable on account of non-impleadment of State
Government was rejected by the trial court vide order dated 20.10.1993,
which was upheld in revision vide order dated 26.2.1994 by. the Additional
District Judge. The aforesaid order admittedly has attained finality. It is well

settled in law that if validity of an order passed during proceeding in the suitis

agitated by a party ina higher forum, then the order passed by the higher
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forum operates as res judicata when the maiter again comes before the High -
Court by way of Second Appeal [See: 4shok Kumar Shrivastava V.
National Insurance Company Ltd. and Others, (1998) 4 SCC 361. For
the aforementioned reasons, third and forth substantial questions of law are
answered in the negative and against the appellants.

11. In Jalandhar Thakur v. Jhamla Das, AIR 1914 PC 72 it has been
held that where there are successive infringements of an existing right, each
infirngement gives right to a fresh cause of action. A full Bench of this Court in
the case of Mohan Lal v. State of M.P. 1979 JLJ 714 has held that each
infringement of right shall give rise to fresh cause of action. In Bolo v. Koklan,

AIR 1930 PC 270 it has been held that right to sue does not accrue unless
accrual of right is asserted in the suit and there is clear threat of infringement
of right. In paragraph 15 of the plaint, the plaintiff has stated that canse of
action accrued on 5.6.1990 as on 5.6.1990, the town inspector did not permit
demarcation of the suit plot and the suit has been filed on 9.7. 1990, which is
within limitation. Accordingly, the fifth substantial question of law is also
answered in the negative and against the appellants.

12.  Intheresult, the appeal fails and is hereby dismissed with costs.

Appeal dismissed.

LL.R. {2014] M.P., 197 By
APPELLATE CIVIL
Before Mr. Justice Alok Aradhe
S.A. No. 668/1997 (Jabalpur) decided on 16 September, 2013

SAROJ LALWANI (SMT.) ...Appellant
Vs. .
SHRI KISHAN LAL : *...Respondent

A. Accommodation Control Act, M.P. (41 of 1961),-Sections
13(1) & 12(1)(a), (3) - Arrears of rent - Suit was filed on the ground
that defendant is in arrears of rent for the period from April-May, 1980
- Notice (Exhibit P/16) was served on defendant on 14.08.1980 - Suit
filed for eviction on 04.03.1985 and summons were served on the
defendant on 03.04.1985 - No material on record to show that defendant .
within two months from the date of receipt of summons deposited the
arrears of rent - Defendant has also not complied with provisions of
Section 13(1) of the Act, he is not entitled to the benefit of Section

-~
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12(3) of the Act. - _ (Parall)
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B. Words and Phrases - "Waiver"” - Meaning - Waiver is
voluntary relinquishment or abandonment, express or implied, of a legal
right or advantage - Party alleged to have waived a right must have

had both knowledge of the existing right and the intention of forgoing
it. \ (Para9)
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Cases referred :

AIR 1959 SC 689, AIR 1965 SC 101, AIR 2006 SC 1734, (2004)
11 SC 569, 1980 JLT 423, AIR 1968 SC 133, AIR 1992 SC 184, AIR 1992
AP 130, AIR 2008 NOC 1832, (2000) 4 SCC 380, (2005) 1 SCC 31.

Rahul Choubey, for the appellant.
Mrigendra Singh & Amit Khatri, for the respondent.’

JUDGMENT

ALOK ARADHE, J. :- This appeal is by the plaintiff which was admitted
by a Bench of this Court on the following substantial question of law:-

“Whether the lower appellate Court committed an error
of law in dismissing the plaintiff's suit without reversing
the finding of the trial Court on issues No.2 and 2B”

2. Facts giving rise to filing of the appeal, briefly stated, are that the
plaintiff filed a suit, inter alia, on the ground that he is the owner of the building
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situate in Sarafa Bazar, Bhopal. The suit shop 31tuate on the ground floor
which was let out to the defendant on a monthly rent of Rs.31.87P. It was
further pleaded that plaintiff required the same bonafide for the purpose of

. re-construction and the defendant is in arrears of rent for the months of April-

May, 1980. Accordingly, the decree for eviction under section 12(1)(a) & (h)
of the M.P. Accommodation Control Act, 1961 was sought.

3. The defendant filed written statement in which, infer alia, the need of
the plaintiff for re-construction was denied. It was further denied that the
defendant is in arrears of rent. It was also pointed out that defendant had sent
the rent by money order, however, the plaintiff refused to accept the same.

4. The trial Court by judgment and decree dated 30.11.1993, inter aliq,

found that the plaintiff has failed to prove the ground under section 12(1)(h)
of the Act. However, the Court held that despite notice (Exhibit-P-16) to the
defendant, he failed to tender the rent for the months of April-May, 1980.
. Accordingly, the decree for eviction under section 12(1)(a) of the Act was
granted. The loyer appellate Court, infer alia, held that summons of the suit
were served on 'the defendant on 03.4. 1985 and on 22.4.1985 the defendant
had deposited a sum of Rs.1848.50P. Thus, the defendant had deposited the
entire arrears of rent within a month from the date of service of summons. On
the basis of list furnished by the defendant, the lower appellate Court further
recorded a finding that the defendant has complied with the provisions of
Section 13(1) of the Act. Accordingly, the decree passed by the trial Court
was reversed.

5. Learned counsel for the appellant submitted that the lower appellate
Court grossly erred in reversing the judgment and decree passed by the trial
Court. It is further submitted that the lower appellate Court ought to have
appreciated that the defendant during the pendency of the suit committed
default ip making payment of rent for the months of May & June, 1994, May
1995 and February, 1996 in accordance with the provisions of Section 13(1)
of the Act and, therefore, the decree under Section 12(1)(a) ought to have
been granted. It is also urged that there is no evidence on record to show that
entire arrears of rent were deposited by the appellant within a period of two
months from the date of service of notice and Section 13(1) of the Act casts
a statutory duty on the tenant to deposit the rent, therefore, mere withdrawal
of rent does not amount to waiver. While referring to decision of Supreme
Court in the case of Waman Shriniwas Kini vs. Ratilal Bhagwandas and
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Co., AIR 1959 SC 689, it was submitted that when a statute prescribes a
mode of doing particular thing in particular manner, that thing has to be done
in that manner alone. In support of his submissions learned counsel for the
appellant has placed reliance on the decisions in the cases of Waman Shriniwas
Kini (supra), Mangilal vs. Sugan Chand Rathi (deceased after him his heirs
and legal representatives and another) AIR 1965 SC 101 »Sarup Singh Gupta
vs. Jagdish Singh and ofhers, AIR 2006 SC 1734, Voltas Ltd. vs. State of
AP, (2004) 11 SC 569 Mohd. Ishak and others vs. Hafiz Ibrahim and
others, 1980 JLJ 423,.

6. On the other hand, learned counsel for the re spondent submitted that
on receipt of summons within a period of one month the entire arrears of rent
was deposited, therefore, the lower appellate Court has ri ghtly reversed the
finding with regard to ground under section 12(1)(a) of the Act. It is also
submitted that by withdrawing the amount of rent the appellant waived the
right to contend that respondent is not entitled to benefit of section 12(3) of
the Act. It is submitted that a right can be waived even by conduct. It is also
submitted that the instant case is not a case of wilful default. In support of his
submissions learned counsel has placed reliance on the decisions in the cases
of Pyarelal vs. New Delhi Municipal Committee and another, AIR 1968
SC 133, D.C.Oswal vs. V.K.Subbiah and others, AIR 1992 SC 184 and
RF (Rasat and Farhat) Charitable Trust, Hyderabad vs. Special Deputy
Collector (General) Land Acquisition, Hyderabad and others, AIR 1992
AP 130 and Mrs. Henriqueta Maria Julieta vs. State of Goa and others,
AIR 2008 NOC 1832.

7. I have considered the submissions made by learned counsel for the
parties and have perused the record. Section 12(1)(a) of the Act requires the
tenant to make paymeént of arrears legally recovered from him within two
months from the date of notice of demand of arrears of rent served on the him
in the prescribed manner. Section 13(1) of the Act provides that on a suit or
any other proceeding being instituted by a landlord on any of the grounds
referred to in section 12 or in any appeal or any other proceeding by a tenant
against any decree or order for his eviction, the tenant shall within one month
of the service of writ of summons or notice of appeal or of any other proceeding
or within one month of institution of appeal or any other proceeding by the
tenant, as the case may be, or within such further time as the Court may on an
application made to it allow in this behalf, deposit in the Court or pay to the
landlord, an amount calculated at the rate of rent at which it was paid, for the
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period for which the tenant may have made default including the period
subsequent thereto up to the end of the month previous to that in which the.
deposit or payment is made; and shall thereafter continue to deposit or pay,
month by month by the 15th of each succeeding month a sum equivalent to
the rent at that rate till the decision of the suit, appeal or proceeding, as the
case may be.

8. From close scrutiny of Section 13(1) of the Act it is evident that

~ said provision casts a statutory obligation on tenant to deposit the rent

per month by 15th of each succeeding month, in case he wants to avail
the benefit of Section 12(3) of the Act which, inter alia, provides that
no order for the eviction of a tenant shall be made on the ground specified
in clause (&) of sub-section (1), if the tenant makes payment or deposit
as required under Section 13 of the Act. Itis no doubt true that a statutory
provision enacted for the benefit of an individual can be waived. In
Jamnalal and others Vs. Radheshyam (2000) 4 SCC 380, the Supreme
Court has held that scheme of Section 13 of the Act suggests that the
provisions thereof are intended for the benefit of both the tenant as well
as the landlord. While Section 13 affords protection to a defaulting tenant,
willing to abide by the obligation to pay the rent regularly, against eviction
on the ground of default in payment of rent, it also ensures payment of
rent to the landlord, which he is entitled to receive for both the pre-
litigation period as well as during the pendency of the litigation. Section
13(1) of the Act which casts a statutory obligation on the tenant to deposit
the rent, cannot be waived in the absence of an express opinion. See:
Voltas Ltd. (supra). ' o

9. For yet another reason plea of waiver taken by the’respondent

‘can not be accepted. The waiver is the abandonment of aright in such.a

way that the other party is entitled to plead the abandonment by way of
confession and avoidance if the right is thereafter asserted, and is either
express or implied from conduct. [See: Para 1471 of Halsbury's Laws
Of England, Fourth Edition). The waiver is voluntary relinquishment or
abandonment, express or implied, of a legal right or advantage. The party
alleged to have waived a right must have had both knowledge of the
existing right and the intention of forgoing it. [See: Black's Law of
Dictionary 8th Edition]. The waiver isa question of conduct and must
necessarily be determined on the facts of each case. In Joginder Singh
Sodhi vs. Amar Kaur, (2005) 1 SCC 31 the Supreme Court has held
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that waiver is a question of fact which must be expressly pleaded and
clearly proved. The waiver is an intentional relinquishment of a known
right. There could be no waiver unless the person against whom waiver is
claimed had full knowledge of his rights and of facts enabling him to take
effectual action for the enforcement of such rights.

10.  Inthe instant case, no plea of waiver has been taken in the written
statement. In order to succeed on the strength of plea of waiver by mere
withdrawal of amount deposited as rent by the plaintiff, the defendant
was required to prove that plaintiff is withdrawing the amount which
includes the amount of rent not deposited within time. In any case, in the
absence of such plea in the written statement, the same cannot be gone
into, at this stage. Therefore, it cannot be said that the plaintiff has waived
the right by his conduct. -

1. Intheinstant case, admittedly the plaintiff had filed the suit on the
ground that-defendant is in arrears of rent for the period from April-May,
1980. Notice Exhibit-P-16 was served on the defendant on 14.8.1980.
Thereafter, the plaintiff filed the suit for eviction on 04:3.1985. The
summons were served on the defendant on 3.4.1985. The defendant was
required to pay a sum of Rs.1912/- i.e. the rent for the period April, 1980
to 03.4.1985. However, a sum of Rs.1848.50P only was paid. Thereafter,
the plaintiff has made default in making payment of rent for the months of
May & June, 1994; May, 1995 and February, 1996 in accordance with
section 13(1) of the Act, as is evident from the Chart. However, the lower
appellate Court without assigning any reason has recorded a finding that
defendant is making payment of rent in accordance with section 13(1) of
the Act. The aforesaid finding is factually incorrect. There is no material
- onrecord to show that the defendant withih two months from the date of
receipt of summons has deposited the arrears of rent. He has also not
complied with provisions of Section 13(1) of the Act, therefore, he is not
entitled to the benefit of Section 12(3) of the Act.

12. Fortheaforementioned reasons, the substantial question of law framed
by this Court is answered in the affirmative and in favour of the appellant.
Accordingly, the judgment passed by the lower appellate Court is set aside
and that of the trial Court is restored. In the result the appeal is allowed with
costs.

Appeal allowed.
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APPELLATE CIVIL -
Before Smt. Justice S.R. Waghmare
M.A. No. 2364/2006 (Indore) decided on 4 October, 2013

NEW INDIAASSURANCE COMPANY LTD. ...Appellant
Vs.
DOMENIC TAHIR & ors. ...Respondents

Motor Vehicles Act (59 of 1988), Section 147 - Liability of
Insurance Company - Driver/deceased himself was negligent in causing
accident - Insurance Policy was an Act Policy and did not cover the
owner and driver - Driver/deceased stepped into shoes of owner and
not third party and risk cannot be covered under Act Policy - Insurance
Company not liable. (Paras 5 & 6)
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Cases referred :

2009 ACJ 998, 2012 ACJ 1441, 2013 ACJ 321, 2013 ACJ 199,
2003 (4) MPLJ 546, 1998 ACJ 531.

C.P. Singh, for the appellant/Insurance Company.
- K. K. Kaushal, for the respondents No. 1 to 4. _

JUDGMENT

Mgs. S.R. WAGHMARE, J. :- This is the appeal filed by appellant/
Insurance Company under Section 173 of the Motor Vehicles Act, 1988 being
aggrieved by the award dated 16.03.2006 passed by 21st Additional
M.A.C.T., Indore in claim case No.130/2005 awarding the compensation
for a sum of Rs.1,88,000/; to the claimants.

02. Brief facts of the case are that on 24.05.2002 at about 6:00 in the
morning Vikas @ Vicky was driving the scooter belonging to non-applicant
No.1 bearing Registration No. MP-09- JA-1061 with his friend Shafique

L
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Khan as pillion rider, when on reaching Kinetic Honda Factory at Pithampur
an unknown vehicle dashed against them, as a result of which Vicky died on
the spot and Shafique Khan died during treatment at the hospital. The police
report was filed to this effect at police station Pithampur. On behalf of the
deceased Vicky, it was stated that he had passed B. Com Examination and he
had bright chance in future and he was working and his family was dependent

upon him. Moreover the scooter was also being driven with the permission of ,

non-applicant No.l owner and it was insured-with non-applicant No.2
Insurance Company and whereas the defence taken up by non-applicant No.1
owner of the vehicle was that the accident did not take place by the alleged
vehicle and the vehicle was insured with non-applicant No.2 insurance
company. Non applicant No.2 insurance company took up the defence that
the policy did not cover the accident and the claim has been filed u/s.163 of
the Motor Vehicle Act and the insurance company was not liable. Moreover it
was denied that the accident took place by the alleged vehicle. The Tribunal
on considering the evidence, however, found that the accident took place due
to the rash and negligence of the driver and the insurance company was liable
. to pay the compensation of Rs.1,88,000/- to legal representative of deceased
Vicky Being aggrieved the insurance company has filed the present appeal.

03.  Counsel forthe appellant has vehemently urged the fact that the policy
did not cover the risk of the driver and owner and the company was not liable
to pay the compensation, besides the accident did not occur as alleged, in fact
deceased driver himself was negligent in causing the'accident and risk was,
therefore, not covered under thepolicy. Counsel relied on the matter of New
India Assurance Co. Ltd. V. Sadanand Mukhi and others 2009 ACJ 998
to state that the Apex Court had held that when the death of the son of the
owner had occurred in the accident while driving the motorcycle and when a
stray dog came in front of the vehicle, the insurance company disputed its
liability on the ground that deceased was not a third party and would step into
the shoes of the owner. The Apex Court had held that the insurance company
was not liable since the person becomes victim of the accident, arising out of
use of vehicle and would not come within the purview of the term 'a person'
under Section 147 of the Act. The same principle has been held in the matter
of Oriental Insurance Co. Ltd. V. Joseph and others by High Court of
Kerala 2012 ACJ 1441, however, in the said case the Tribunal had exonerated
the insurance company yet directéd to pay and recover and held that the
question of pay and recover arises when victim of the accident is covered
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under the policy but there are violations of the terms of the policy. He further
relied on the judgment of this Court National Insurance Company Vs. Bharat _
Singh and others, in the Miscellaneous Appeal No.115/2006, whereby this
Court had held that insurance company was not liable since it was not doling
out largesse and the risk was not covered under the policy: as, in the case
also, the deceased himself was driving the motorcycle belonging to his friend.

He further urged that in the matter of Oriental Insurance Co. Ltd. V.
Surendra Nath Loomba and others 2013 ACJ 321, a car dashed againsta
tree and the case of a passenger was being considered this Court held that
the insurance company is liable under comprehensive/package policy but not
under Act policy; and in the present case Counsel submitted that the insurance
company was under the Act policy and risk of the driver was not covered. In
the matter of New India Assurance Company Ltd. V. Rambabu and others -
in the Miscellaneous Appeal No.1399/2006 this Court held and also
considered the fact the that claim against owner is not maintainable under
Section 163-A of the Motor Vehicle Act. Counsel relied on the matter of
National Insurance Co. Ltd. V. Balakrishan and another, 2013 ACJ 199,
whereby the Apex Court had held that risk of the passenger in private car is
covered under the comprehensive/package policy and insurance company is
liable but the third party risk of an occupant of a private car is not covered
under the Act policy. Counsel-submitted that risk of the third party was being
covered but since the injury had occurred to the driver himself, the insurance
company was not to be liable. Counsel prayed that the award of the M.A.C.T.
be set aside and the claim be dismissed.

04. - Counsel for the respondents/claimant has vehemently urged the fact
that the deceased Vicky would be a third party in the present case and risk
would be covered under the policy and even the premium paid is for one plus
one, according to the document Ex.D/1 which is the insurance policy, Counsel
contended that deceased Vicky had taken Kinetic Honda Scooter from the
respondent No.5/Anurag Saxena, who is the owner of the alleged vehicle and
was travelling with one Shafique Khan as the pillion rider when the accident
occurred. Counsel relied on two judgments of this Court to state that the
terms of third party have been interpreted in a judgment of Full Bench of this
Court in the matter of Jugal Kishore and another Vs. Ramlesh Devi and
others 2003(4) M.P.L.J. 546, whereby this Court held that third party will be
a party other than insurer and insured and it includes the passengers in the
vehicles not travelling for hire or reward. Moreover when the accident of
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insured vehicle driven in breach of condition of policy took place, the insurance
company was liable to pay the compensation and indemnify the victim; however
the insurance company would be entitled torecover the amount from the insured
for breach of condition of policy. In the said case, the accident had taken
place with the owner, whd was himself driving along with other person in the
vehicle. This Court held that it will be proper to narrow the scope and ambit
of the word *“third party’ and exclude the passengers from the operation and
purview which would not only defeat the very purpose of taking out the

insurance policy, but the very object of the Motor Vehicles Act, which makes

it mandatory requirement of law that all vehicles/owners of the vehicles must
be compulsorily insured against third party risk. Counsel also relied in the
matter of Amrit Lal Sood and another Vs. Kaushalya Devi Thapar and
others 1998 ACJ 531 to state that the term “any person’ was similarly translated
by the Apex Court, whereby the Apex Court held that expression “any person’
would include an occupant of car who is gratuitously travelling in the car.
[1975 ACJ 95 (AP), AIR 1975 Gujarat 138 and 1975 ACJ 355 (Orissa)
affirmed: 1977 ACJ 343 (SC) distinguished; 1994 ACJ 12 (HP) reserved.

" Counsel also urged that there are no-cross objection filed in the present
case and Counsel has not raised any objection regarding the amount of
compensation paid to the legal heirs of deceased Vicky. Counsel vehemently
urged that the judgment of the Trial Court was in accordance with provisions
of law and he prayed for dismissal of the appeal.

05.  Considering the above submissions, the impugned award and the’
record, I find that the sole question that arises for determination in this appeal
by the insurance company is whether insurance company would be liable to
pay compensation in the present case when the deccased himself was driving
the alleged vehicle belonging to respondent No.5 Anurag Saxena would the
step into shoes of the owner or would be classified as third party. Considering
the matter of Full Bench of this Court in the matter of Jugal Kishore (supra)
and in the matter of the Apex Court decision in the matter of Amrit Lal Sood
(supra), I find that these are comparatively old judgments and much water is
flown under the bridge. According to the latest decision in the matter of National
Insurance Co. Ltd. V. Balakrishan and another 2013 ACJ 199, the Apex
Court has categorically held that it is the nature of the policy, which would
decide whether the insurance conipany was liable to pay the compensation to
the ¢laimant’s or not. The Apex Court held thus :

Pl
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In view of the aforesaid factual position, there is no scintilla
of doubt that a ‘comprehensive/package policy’ would cover
the liability of insurer for payment of compensation for the
occupant in a car. There is no cavil that an ‘Act Policy’ stands
on .a different footing from a ‘comprehensive/package
policy’. As the circulars have made the position very clear
and the IRDA, which is presently the statutory authority,
has commanded the insurance companies stating that-a
‘comprehensive/package policy’ covers the liability, there - -
cannot be any dispute in that regard. We may hasten to
clarify that the earlier pronouncements were rendered in .
‘respect of the ‘Act Policy’ which admittedly cannot cover a
. third party risk of an occupant in a car. But, if the policy is
-.a ‘comprehensive/package policy’, the liability would be
covered. These aspects were not noticed in the case of
-Bhagyalakshmi, (2009) 7 SCC 148 and, therefore, the
matter was referred to a larger Bench. We are disposed to .
think that there is no necessity to refer the present matter
to a larger Bench as the IRDA; which is presently the - -~
statutory authority, has clarified the position by issuing - -
circulars which-have been reproduced in the judgment by
Delhi High Court and we have also reproduced the same.

06.  Similarly in the matter of Oriental Insurance Co. Ltd. Vs.

Surendra Nath Loomba and others 2013 ACJ 321, the Apcx Court
held that it is the nature of the policy which has to be decided first and
remanded the matter back. The Apex Court had categorically stated that
comprehensive/package policy would cover the liability of the i inurance

_company for payment of compensation an occupant of the car but under

the Act policy the insurer would not be liable and it does not cover third
party risk of the occupant vehicle. Therefore, in this regard it would be
profitable to consider the testimony of insurance Agent Harish Phansalkar
witness. No.1, who had categorically stated that.the policy was an Act
policy in the name of respondent No.5 Anurag:Saxena as owner and the
owner and driver of the vehicle was not covered under the same and the
liability could not be passed on to the insurance company. In the 1mpugned
para No.3 of his deposition, he has categorically stated that vehicle owner
and dnver could not be termed as third party, although under the insurance
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policy Ex-D/1 additional premium had been taken to cover the third party
risk. He however, candidly admitted that the policy did not specify the
different heads under which the premium was taken; it is stated that to
extent Rs.375/- taken as third party damage and Rs.19/- toward premium.
I have also perused the policy and under the title person or class entitled
to drive it is mentioned any person- a) insurer- b) .any other person, who
is driving, on the insured’s order or with his permission provided that the
person driving the vehicle had a valid driving licence anduse was also
mentioned. Besides the policy did not cover the use for hire or reward
etc. of the vehicle. And in the inistant case, if is Ex-D/1 is perused, it is an
Act policy. Undoubtedly, if the accident had occurred at the hand of the
deceased and if some other -persons have been injured the insurer
appellant/insurance company would have been liable to pay the
compensation; however in the present case, I find that he would step into
shoes of the owner and not into the shoes of a “third party” and the risk
cannot be covered under the Act policy. Therefore, placing reliance of
judgment of this Court in the matter of National Insurance Company Vs.
* Bharat Singh (supra), whereby this Court held that when the deceased himself
driving the motorcycle belonging to owner Sandeep under similar circumstance,
the insurance company was not held to be liable to pay compensation.
Moreover this Court had held that under the contract of Insurance no extra
premium was paid to cover the risk of a person who himself was driving the
motorcycle. And in the present case also the insurance agent Harish Phansalkar
witness No.1 has himself stated that no such extra premium has been paid
and, therefore, in the instant case placmg reliance in the matter National
Insumnce Co. Ltd. V. Balakrishan (supra) it is held that the insurance policy
was an Act policy and being statutory policy no additional prémium has been
paid and the appellant insurance company cannot therefore, be held liable to
pay the compensation.

07.  Inview of the above law laid down by the Apex Court; the award of
the M.A.C.T. cannot be sustained. The appeal of the Insurance Company is,
therefore, allowed and the impugned award is set aside. The amount, if is
deposited by the appellant insurance company shall be returned to the appellant
insurance Company.

08. . Withthe aforesaid observations, the appeal is allowed to the extent
herem above indicated.
Appeal allowed.

&
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APPELLATE CRIMINAL
. Before Mr. Justice M.C. Garg
Cr. A. No. 1159/2008 (Indore) decided on 27 November, 2012

RAJU @ JITENDRA , ...Appellant
Vs. -
STATE OF M.P. : ...Respondent

Narcotic Drugs and Psychotropic Substances Act (61 of 1985),
Section 52-A - Three packets containing 12 Kg of brown sugar were
seized - Held - No evidence has been placed on record that goods were
destroyed under the orders of the Court - No certificate of such
destruction has been placed on record - Respondent is notin a position
to justify as to why the material was not produced before the Court -
Section 52-A of the Act being mandatory accused entitled to acquittal-
Conviction of the appellant is set asidel (Paras 3, 9,10 & 11)
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Cases referred :
2009 Cr.LR (MP) 667, 2008 Cr.LR (SC) 655.

Abhay Saraswat, for the appellant.
Mamta Shandilya, P.L. for the respondent/State.

JUDGMENT

M.C. GARG, J. :- This appeal arises out of the judgment dated .
11.09.2008 passed by the Special Judge, Mandsaur in S.T.No.18/2004,
wherein the appellant has been convicted for offence under Section 8/21(C)
of the N.D.P.S.Act and sentenced to undergo R.1. for 10 years with fine of -
Rs.1,00,000/- and in default of payment of fine to further undergo R.I. for
one year. b

3
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2. [n short the case of the prosecution reads as under:-
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3. After personal search of Raju and from the truck also, three packets
containing 12 Kg of brown sugar was seized, each packet containing 4K g of
brown sugar. After obtaining the report from FSL and recording the evidence
of prosecution witness, the Special Judge held the appellant guilty of the
commission of offence under Section 18/21(c) of the N.D.P.S.Act and
séntenced him as above,

4. ltis against this judgment, the present appeal has been filed. Accordmg
to the learned counsel for the appellant, the appellant has been in judicial

»
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custody for about 8 years out of the sentence awarded to him for 10 years. It
is submitted that the conviction of the appellant-is unsustainable for the reason
that seized material was not produced before the Court as per requirement of
Section 52-A of the Act. Thus, there was a violation of the said provision
which is mandatory in nature,

5. Reference has been made to para 11 of the impugned judgment which
reads as under:-
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6. It is submitted that except that seized samples, the remaining material
has not been produced on record, Learned counsel for the appellant submits
that in view of the non-production of the seized material except for the samples
drawn, there is violation of Section 52-A of the Act. The effect of such violation
is that the conviction of the appellant cannot be sustained. Reference has been
made to a judgment of this Court in the case of Laxminarayan Vs. State of
M.P.2009 Cr.L.R. (M.P.) 667. Paragraphs 26 to 29 are relevant which are
reproduced hereunder:- '

“26. From the observations made by the Supreme Court, it
appears that notice of an application under Section 52-A of
the Act is required to be made. It is also to be seen from the
judgment in Noor Agra(Supra) that the physical evidence
relating to three samples taken from the bulk amount of heroin
were also not producéd in the Court. The Supreme Court
observed that if the argument that the bulk quantity was
destroyed is accepted, the samples were essential for
production as primary evidenced for the purpose of establishing
the fact of recovery of heroin as envisaged under Section 52-A
of the Act. In the present matter, neither the bulk quantity has
been produced in the Court nor the samples which were drawn
(A3 and A4) were produced before the Court. '

27.It would be trite to say. that when the personal liberty of 2 man
is at stake then the mandatory provisions of law take sacrosanct
nature and their observation become mandatory. It at any time it
is held that the provisions are mandatory in nature then the Court
jNould find no hesitation in acquitting the accused if it finds that the
provisions of mandatory nature have been violated.

28. From the above referred judgment of the Supreme Court
and the language of Section 52-A of the Act, it clearly appears
that the prosecution agency is entitled to destruct/destroy the
particular contraband bulk quantity.so seized from the accused
but the fact is required to be proved. If it is not proved in the
Court that the bulk quantity was destroyed then the prosecution
would be obliged to produce the bulk quantity or in case the
prosecution successfully proves that the seized bulk quantity
was destroyed then the prosecution would be obliged to

Rl
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produce the additional samples drawn from the bulk quantity
before its destruction.

* 29, In the present matter, the prosecution has failed in producing -
" the articles, which were seized from the possession of the accused
persons; they have also failed in producing the additional samples
drawn in presence of the Executive Magistrate-cum-Tehsildar;
they have also failed in proving the contents of the application
filed under Section 52-A of the Act.”

7. It is observed here that there is no evidence available on record that the
seized material was destroyed and it was for that reason that it was not produced.

8. To the same effect is the judgment delivered by Hon'ble Supreme
Court in the case of Noor Agra Vs. State of Punjab and arother 2008
Cr.L.R.(SC) 655. Relevant paragraph is reproduced hereunder:-

“103. Physical evidence of a case of this nature being the
property of the Court should have been treated to be
sacrosanct. Non-production thereof would warrant drawing
of anegative inference within the meaning of Section 114(g)
of the Evidence Act. While there are such a large number of
discrepancies, if a cumulative effect theretois taken into
consideration on the basis whereof the permissive inference
would be that serious doubts are created with respect of the
prosecution’s endeavour to prove the fact of possession of -
contraband from the appellant.” :

9. Learned counsel for the appellant submits that in this case no-evidence
has been placed on record that goods were destroyed under the orders of the
Court. No certificate of such destruction has been placed on record. It is
submitted that provision of Section 52-A of the Act being mandatory, requires
the conviction of the appellant to be set aside.

10. Learned counsel for the respondent is not in a position to justify asto
why the material was not produced before the Court. .

11.  Inview ofthe aforesaid, the conviction of the appellant is set aside. In
case he is not wanted in any other case, he be released on bail. )

C.C.as per rules.
" Order accordingly.
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CIVIL REVISION
Before Mr. Justice Rajendra Menon & Smt. Justice Vimla Jain
Civil Rev. No. 579/2003 (Jabalpur) decided on 20 September, 2013

MAHALINGA SHETTY {M/S) & COMPANY ...Applicant
Vs.
MADHYA PRADESH ELECTRICITY BOARD ...Non-applicant

A Madhyastham Adhikaran Adhiniyam, M.P. (29 of 1983),
Sections 2(d), 7-A, 7-B & Sub-Sections (D(a),(1)(b) & (2) of Section 7-
B - Counter Claim - Maintainability. - References were made to M.P,
State Arbitration Tribunal - Non-applicant Board appeared and filed
their written statement on 04.11.87 and also raised counter claim on

'30.06.1989 - Held - Without raising a demand with the applicant
company, the counter claim made directly in the pending reference,
was not maintainable - Requirement of Section 7-A and Section 7-B in
the matter of raising counter claim becomes applicable as the same
was raised on 18.09.2000 - Counter claim without referring to the final
authority is not maintainable as the statutory requirement of Section
7-B was not complied with. (Para 15)
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B. Madliyastham Adhikaran Adhiniyam, M.P.(29 of 1983),
Sections 7-A, 7-B & Sub-Sections (1)(a),1(b) & (2) of Section 7-B-
Condonation of delay - Action of Tribunal in condoning inordinate
unexplained delay only by mentioning public interest, was an error of
jurisdiction committed by the Tribunal, (Para 18)
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Cases referred :

AIR 1973 MP 261, AIR 1993 MP 107, 1997 ATLR 1, 2006 (2)
MPLJ 299, AIR 1998 Kerala 99, AIR 2011 SC 3814, 2000 Arb. WLJ 290.

V.R. Rac with Shravan Rao, for the applicant.
M.L. Jaiswal with K. X. Gautam, for the non-applicant.

ORDER

The Order of the court was delivered by:
RaJENDRA MENON, J.:- As common questions of law and fact are involved in
all these three revisions, which have been filed under section 19 of the Madhya
Pradesh Madhyastham Adhikaran Adhiniyam 1983; and, as challenge is made
to an order 1dentical in nature passed on 3.2.2003, the three revision petitions
are being decided by this common order. For the sake of convenience,
documents and material available in the record of Civil Revision No: 579/
2003 is being referred to in this order.

2- + Applicant M/s Mahalinga Shetty & Company claims to be a Company
registered under the Companies Act with its office in New Delhi. The Company
claims to be Engineers, Contractors and carry out various building, construction
and engineering activities. Certain contract was granted to the applicant
Company by the Madhya Pradesh Electricity Board (hereinafter referred to
as 'MPEB), in the matter of providing RCC Lining in bed and slide slopes of
Power Channel and various other works in the matter of excavation of certain
work pertaining to Tons Hydro Electric Project. For the present, the particulars
of the contract and work are not relevant. Suffice it to say that the applicant
Company filed three reference cases under section 7 of the MP Madhyastham
Adhikaran Adhintyam, 1983 (hereinafter referred to as'Adhiniyam of 1983").
The references were made to the MP State Arbitration Tribunal, a statutory
Tribunal created under the Adhiniyam of 1983; and, in all the three reference
cases certain claims were made, which were 'disputes’ as contemplated under

"section 2(d) of the Adhiniyam of 1983. All the petitions seeking the reference

were made on 9.2.1987; and, the non-applicant Board appeared in all the
cases and filed their written statement/reply on 4.11.1987. At that point of
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time, no counter claim was raised by the non-applicant/Board. However, for
the first time a counter-claim was raised on 30.6.1989. When this counter-
claim was filed, it is seen that certain interlocutory proceedings were taking '
place and on 8.3.1996, a preliminary objection was raised by the applicant/
Company with regard to maintainability of the counter claim.

" 3- The preliminary objection raised by the applicant Company was on
three grounds. The first ground was that as the counter claim is being filed
directly in the reference proceedings without raising a demand with the applicant
Company, it cannot be termed as a 'dispute’ within the meaning of section
2(d) and in the absence of a demand being made, a arbitral dispute will not
come into existence, therefore, the counter claim was not maintainable. The
second grourid canvassed was that the counter claim is barred by time, as it is
filed beyond the period of limitation. The third ground canvassed was that as
required under section 7-B of the Adhiniyam of 1983, the counter claim raised
without first referring it to the final authority as contemplated under the
agreement, was not maintainable."

4- When these objections were filed, the matter was kept pending and
finally on 18.9.2000 vide Document No.19, the non-applicant Board issued a
notice of demand to the applicant Company and made a claim with regard to
the assertion made in the counter-claim and in paragraph 7 of this notice dated
18.9.2000 - Document No.19, the non-applicant Board made an averment
to the effect that 'as various judgments of the High Court and the Arbitration
Tribunal contemplate that before lodging a counter-claim by the department,
a notice of demand has to be made to the other party, the notice is being -
issued to cure the legal deficiency in raising the counter-claim'. When this
notice was given, applicant Company submitted its reply vide Document No.20
‘on 23.10.2000, and denied the claim made and pressed its objection with
regard to the counter-claim. Finally, by the impugned order, when the obj ections
"raised by the applicant Company are rejected and the counter-claim is held to
be maintainable, all these civil revisions have been filed. As far as the dates
and others facts, as is narrated hereinabove, are concerned, there is no dispute
and the parties accept the same.

5- Shri V.R. Rao, learned Senior Advocate, appearing for the applicant
Company, raised three grounds in support of his contentions. The first ground
canvassed by the learned Senior Advocate was to the effect that to constitute
a 'dispute’ within the meaning of section 2(d) of the Adhiniyani of 1983, and
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for the purpose of making a reference under section 7, a demand has to be
raised and it is only when the demand made is refused or is not acceded to,
that an arbitral dispute arises, which givesthe cause for seeking a reference.
It was submitted by the learned Senior Advocate that in the present case, no
such demand was made, on the contrary the counter-claim was directly filed
on 30.6.1989, without raising any demand by the Board with the Company

and, therefore, as no 'dispute’ as contemplated under this statute is made out, .

the counter claim as was presented on 30.6.1989, was not permissible. In
support of this contention, learned Senior Advocate places reliance on two
judgments rendered by Division Benches of this Court:: Dilip Construction
Company Baroda Vs. Hindustan Steel Limited; Ranchi, AIR 1973 MP

261; and, PC. Rajput Vs. State Government of Madhya Pradesh and’

others, AIR 1993 MP 107. It was argued by the learned Senior Advocate

that in both these cases the law laid down is that without raising a demand, no .

'dispute' comes into existence, which could be referred for arbitration under
the Adhiniyam of 1983.

6- The second ground canvassed by the learned Senior Advocate was
that the written statement was filed by the non-applicant Board in reply to the
reference made on 4.11.1987 and even though they raised a counter-claim
on 30.6.1989, but as the counter claim was filed without raising any demand,
it was for the first time that notice raising the demand was submitted on
18.9.2000 vide Document No.19 and when then this was denied on
23.10.2000 b’y the applicant Company, the counter-claim became a claim in
accordance with law only on 18.9.2000. It is argued by learned Senior
Advocate that for all practical purposes and for admissibility of the counter-
claim, the counter-claim was submitted in accordance to law on 18.9.2000
i.e....aftera period of more than 11 years and 3 months of filing of the reference
and as this delay of 11 years and 3 months is not explained, it is said that the
counter-claim was barred by time and should have been rejected.

7- Finally, it was argued by learned Senior Advocate that in view of section
7-Aread with section 7-Bof the Adhiniyam of 1983, a counter claim made
without referring the matter to the competent final authority for a decision in

terms of the work contract, was not maintainable. Referring to the provisions

of the agreement in question i.e... Clause 26 of the Agreement - Ex.D/5,
learned Senior Advocate argued that reference of the claim to the competent/
final authority as contemplated under this clause is a requirement of law, a
condition precedent for maintainability of a reference, which includes a counter-

—

r
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claim, and as this statutory requirement is not complied with, it was argued
that the counter-claim was not maintainable, In support of the aforesaid
contention, learned Senior Advocate places reliance on a judgment rendered
by a Division Bench of this Court in the case of M/s Jaiswal Construction
Vs. State of Madhya Pradesh, 1997 ATLR 1; and a Full Bench judgment of
this Court in the case of Ravi Kant Bansal Vs. MP Audyogik Kendra Vikas
Nigam (Gwalior) Limited, 2006 (2) MPLJ 299, to say that even for raising a
counter claim referring the matter to the final authority interms of the work
contract is a requirement of law and if this requirement is not fulfilled, the
claim is not maintainable.

8- Shri V.R. Rao, learned Senior Advocate, on the basis of the aforesaid
three contentions argued that the learned arbitration Tribunal in a very casual
manner, even after it accepted the contentions with regard to delay, held that
in public interest the delay in raising the counter claim has to be ignored and
only on public interest proceeded to interfere in the matter, even though it held
that under law thée counter claim was not maintainable, Accordingly, it was
emphasized by learned Senior Advocate that the claim made by the non-
applicant in the counter claim was not maintainable and he seeks for
interference.

9- Shri M.L. Jaiswal, learned Senior Advocate for the non-applicant,
refuted the aforesaid contentions and submitted that as far as raising a demand
before filing the counter-claim is concerned, once the reference was pending
before the arbitration Tribunal, making a derhand was not at all necessary for
the purpose of maintainability of the counter-claim. It was emphasized by him
that this procedure is not at all required when an arbitration dispute at the
instance of one of the parties, was already pending. In support of the aforesaid
contentions, learned Senior Advocate places reliancé on two judgments: one
rendered by a Division Bench of the Kerala High Court, in the case of Joseph
Vilangadan Vs. Fertilizers and Chemicals Travancore Limited and another,
AIR 1998 KERALA 99; and, another judgment of the Supreme Court in the
case of State of Goa Vs. Praveen Enterprises, AIR 2011 SC 3814, Referring
to these judgments, it was submitted that raising of a demand with the other
party in the facts and circumstances when the reference was already pending
is not called for. :

10-  As farasthe question of limitation in raising the claim is concerned,
learned Senior Advocate invites our attention to paragraph 9 of the order

an
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impugned passed by the Tribunal and submitted that the cause of action for
raising the counter-claim arose on 12.8.1987; when the agency which was
inducted in place of the applicant, concluded the work and when quantification
of claim on an ascertained amount became possible. Thereafter, as the counter
claim was filed within three years on 30.6.1989, it is argued that the counter
claim was maintainable; and, the second ground canvassed by Shri V.R. Rao
is said t6 be unsustainable. Learned Senior Advocate thereafter invited our
attention to a judgment rendered by another Division Bench of this Court in
the case of XK. Pande Vs. State of MP and others, 2000 Arb. WLJ 290,
to say that in the matter of raising a counter claim, demand or reference to the
final authority as per the works contract is not required. Learned Senior
Advocate submitted that when the reference was already pending, a counter
claim could be raised by one of the parties without referring the matter to the
final authority as is required under section 7-B of the Adhiniyam of 1983.

11- We have heard learned counsel for the parties at length and perused
the record. Having considered the rival contentions, we propose to deal with
each of the three questions as were canvassed before us.

12- The first question canvassed by Shri V.R. Rao, learned Senior
Advocate, was to the effect that without raising a demand with the applicant
Company the counter c]aim'prgsented on 30.6.1989 was not maintainable.
To consider this question, we may take note of the definition of 'dispute’ as is
envisaged in section 2(d) of the Adhiniyam of 1983. 'Dispute' under this
provision is defined to mean 'a claim of ascertained money valued at Rupees
50,000/- or more relating to any difference arising out of the execution or
non-execution of a works contract or part thereof',

13- Before dealing with the same and other ‘questions that arise for
consideration, we may take note of the fact that in this case the arbitration
proceedings are being held in accordance to a statutory procedure by a
statutory Tribunal constituted under the Adhiniyam of 1983 ; and, in the
Adhiniyam of 1983 in the matter of raising a dispute and for adjudication of
the same, a detailed procedure is contemplated. As far as the question of -
raising the claim without a demand being made is concerned, the question
was considered by a Division Bench of this Court, in the case of PC. Rajput
(supra). After taking note of the definition of the word 'dispute!, as.is indicated
hereinabove, the learned Division Bench in paragraph 19 has indicated that
what is required to be seen by the Court is whether there has been any assertion
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of a claim and denial of the same by the other party. In paragraph 19, the
matter is so dealt with:

"19. Inthe instant case, what is required to be seen is, that,
whether there has been any assertion of a claim and denial of
the same by the other side. It is the assertion of the claim and
denial by the other side that gives rise to the dispute. The
definition of the work dispute in Section 2(d) is a claim of
ascertained money valued at Rs.50,000/- or more relating to
a difference arising out of the execution or non-execution. Word

difference arising out of must receive the meaning as understood
in Arbitration Jurisprudence under Section 2(2) of the Act."

(Emphasis supplied)

Thereafter, various provisions of the agreement are taken note of and
the law laid down in the case of Jaiswal Construction (supra), relied upon
by Shri V.R. Rao, is considered and in paragraph 25, it has been held that a
dispute as contemplated under section 2(d) arises only when there is assertion
and denial as understood under the arbitration jurisprudence. Absence of denial
when an approach is made should be presumed to give rise to a dispute
entertainable by the arbitration Tribunal. Finally, reference is made to the
judgment in the case of Dilip Construction Company (supra), and the final
conclusion is derived at in paragraph 28, is that under the Scheme of the Act,
namely the Adhiniyam of 1983, it is clear that a dispute has to be raised under
the Scheme of the contract agreement; and, it is held that without raising a
dispute no cause for arbitration accrues, it is held in paragraph 30 that the
view taken by the Court gets statutory sanction by incorporation of section
7-A and 7-B.

14-  Inthe case of Dilip Construction Company (supra) also, the principle
has been laid down and in paragraph 12, after taking note of various judgments,
the following three principles have been crystallized as under:

"G)  Theexistence ofadifference or dispute is an essential
condition for the arbitrator's jurisdiction to act under an
arbitration clause in an agreement;

(it) The jurisdiction of an arbitrator depends not upon the
existence of a claim or the accrual of a cause of action, but
upon the existence of a dispute, A dispute implies an assertion
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of a right by one party and repudiation thereof by another:- -
and, ' .

(i) A failure to pay is not a difference and the mere fact
that a party could not or would not pay does notin itself amount
to a dispute unless the party'who chooses not to pay raises a
point of controversy regarding, for instance, the basis of
payment or the time or manner of payment.”

(Emphasis supplied) -

It is this principle which has been again upheld by the subsequent
Division Bench, in the case of P.C. Rajput (supra). The aforesaid judgment
in the case of P.C. Rajput (supra) has been followed by another Division

Bench, in the case of Jaiswal Construction (supra).

15-  Eventhough Shri M.L. Jaiswal, learned Senior Advocate for the non-
applicant, by placing reliance on the Kerala High Court judgment in the case
of Joseph Vilangadari (supra) and the Supreme Court case of State of Goa
(supra), tried to refute this contention, but we are of the considered view that
the judgments relied upon by Shri Jaiswal pertains to the provisions of the -

- Arbitration Act of 1940 and the Arbitration and Conciliation Act, 1986, wherein

there is no specific definition of the word 'dispute’ and the requirement of law
as is contemplated under the Adhiniyam of 1983. In the case of State of Goa
(supra), the question was considered in the light of the matter being agitated
with reference to section 11 of the Arbitration and Conciliation Act, 1996; in
a proceeding held before the Chief Justice or his designate, and it was held by
the Supreme Court that for invoking the jurisdiction under section 11, raising
of a demand was not necessary. Both these cases are distinguishable and are
based on the requirement of law as was applicable in those cases whereas in
the present case a different process is specially laid in the Adhiniyam of 1983.
In view of the above, we are-of the considered view that without raising a
demand with the applicant Company, the counter claim made directly in the
pending reference under the Adhiniyam 1983 was not maintainable.
Accordingly, the first question is answered in favour of the applicant/Company.

16-  The second question pertains to the question of limitation. For the
purpose of considering this question, at the very outset we may take note of
certain observations made by the Tribunal in the impugned order. In paragraph

12, the Tribunal has recorded a finding that the counter claim is not maintainable

-
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and the counter claim cannot be turned into a dispute unless a demand is
made and has referred to the meaning of the word 'dispute’ as contemplated
under section 2(1)(d), however, on the ground that a demand was made on
18.9.2000 and in various other cases, the Tribunal has permitted raising of a
demand when the matter was pending, the dispute is said to be maintainable.
If that be so, then even if for a moment, we come to the conclusion that the
Tribunal was right in holding so due to the procedure being followed by the
Tribunal in various other cases then also a counter-claim, complete in all respects
in accordance to law, and entertainable by the Tribunal came into existence
only when the demand note was raised vide Document No.19 on 18.9.2000
and not before that. If this is the position, then this will have a great bearing on
the question of limitation. Accordingly, after taking note of this aspect of the
matter, we would now proceed to con51der the second question of limitation.

17-  Inparagraph 9 of the 1mpugned Judgment, the Tribunal has held that
the cause of action for raising the counter claim accrued to the non-applicant
on 12.8.1987 and finding that the counter claim was raised on 30.6.1989 it is
. held that the counter claim, which is filed within three years, is within the
period of limitation. We are unable to accept this contention. What was
submitted on 30.6.1989 was not a counter claim, which was entertainable
under law. If the law laid down by the Division Bench of this Court in the
cases of P.C. Rajput (supra), Jaiswal Construction (supra) and Dilip
Construction Company (supra) are taken note of and if the findings recorded
by the Tribunal in paragraphs 6 and 7 is considered, the Tribunal itself admits
that a counter-claim without a demand being raised in not maintainable;
existence of a dispute is a pre-condition for maintainability of the counter-
claim, but then goes to hold that as the demand notice was raised on 18.9.2000,
the legal deficiency which is technical in nature is cured and, therefore, the
counter claim is maintainable. This is not correct, what wasfiled on 30.6.1989
was not a counter claim, which could be entertained under law, the counter

claim in accordance to the requirement of law came into éxistence only on

18.9.2000. Even in the notice issued, Document No.19 dated 18.9.2000,
non-applicant in paragraph 7 say that by various judgments of the High Court
of MP and the MP Arbitration Tribunal, it has become a must that before
lodging a counter-claim by the department a notice showing the recoverable
debatable amount must be got served upon the contractor. It is stated in this
paragraph that in this case a notice has not been served and, therefore, there
is aJegal deficiency and only for curing this legal deficiency the notice is being

-]
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sent. Ifthat be the position and if the Tribunal itself admits that the legal deficiency
in raising the counter claim is cured, because the notice for demand was
submitted on 18.9.2000, then the counter-claim in the eye of law, which was
maintainable, was only filed on 18.9.2000 and, therefore, under law the date
of filing of the counter claim would be 18.9.2000 and not 30.6.1989, as held
by the Tribunal. What was submitted on 30.6.1989 by way of a counter claim
was not a counter claim maintainable under law, it became a legally acceptable
counter claim only on 18.9.2000 and it is only from this date that the counter
claim can be said to have been raised, that being the position, the delay of
more than 11 years and 3 months in raising the counter claim remains
unexplained and the Tribunal in paragraph 13, after taking note of all these
factors, admits that the counter claim is barred by time, but the delay is
condoned only by saying that in public interest Government claim should not
be rejected on the technical ground of delay. This is not permissible. When
law contemplates doing of a particular thing within a particular time and when
inaction on the part of the non-applicant in taking action in time has resulted in
accrual of a legally enforceable right to the applicant, the same could not be
taken away in the manner done.

18-  In the present case, the delay of more than 11 years has'not been
properly explained. The claim was made by the appllcant Company before
the Tribunal on 9.2.1987 and even though written statement was filed by the
non-applicant on 4.11.1987, they raised the counter claim only on 30.6.1989
even though cause of action arose to them on 12.8.1987. Counter claim,
complete in all respect, came into existence on 18.9.2000, the period of delay
e... 11 years and 3 months, in raising the counter-claim, is not at all explained.
That apart, on 8.3.1996, the applicant Company raised an objection with
regard to maintainability of the counter-claim and also pointed out that there
is delay in raising the counter-claim. Even then the non-applicant kept quiet
again for four years and it was only on 18.9.2000 that remedial action for
bringing the counter-claim in accordance to the requirement of law was
initiated. That being so, it was a case where there was an inordinate unexplained
delay on the part of the non-applicant and, therefore, in condoning the delay
and permitting the counter claim to be raised after such an long period of
time, the learned Tribunal has committed grave error. - Accordingly, we see no
reason to condone the delay and hold that the action-of the Tribunal in
condoning the delay, only by mentioning public interest, was an error of
jurisdiction committed by the Tribunal which warrants interference.
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19-  Finally, the last question warranting consideration is as to whether the
counter-claim was maintainable without referring the matter to the final authority
for adjudication. If the agreement in question is taken note of, it would be
seen that the agreement contemplates a detailed procedure which includes
referring the matter for adjudication to the Superintending Engineer and then
to the Chief Engineer, before a claim should be raised. Section 7-A and 7-B
of the Adhiniyam of 1983 was incorporated by MP Amending Act No.9 of
1990 with effect from 24.4.1990. Both these provisions contemplate a
procedure for making reference and counting limitation. Sub-section (1)(a) of
Section 7-B and sub-section (1)(b) contemplate that the Tribunal shall not
admit a reference petition unless the dispute is first referred for decision of the
final authority under the terms of the works contract, and the petition to the
Tribunal is made within one year from the date of communication of the decision
of the final authority. Thereafter, a proviso to this section contemplates that if
the final authority fails to decide the dispute within a period of six months from
the date of reference then the reference petition shall be filed in the Tribunal
within a period of one year from the date of expiry of the period of six months.
Thereafter, sub-section (2) of Section 7 contemplates as under:

"(2)  Notwithstanding anything contained in sub-section (1),
where no proceeding has been commenced at all before
any Court preceding the date of commencement of this
Act or after such commencement but before the
commencement of the Madhya Pradesh Madhyastham
Adhikaran (Sanshodhan) Adhiniyam, 1990, a reference
petition shall be entertained within one year of the date
of commencement of Madhya Pradesh Madhyastham
Adhikaran (Sanshodhan) Adhiniyam, 1990 irrespective
of the fact whether a decision has or has not been made
by the final authority under the agreement."”

20-  Both the provisions of section 7-A and 7-B and the requirement of
making a reference to the final authority before raising a counter claim has
been the subject matter of consideration by the Full Bench of this Court, in the
case of Ravi Kant Bansal (supra). The question framed for reference to the
Full Bench, in the case of Ravi Kant Bansal (supra) by a Division Bench of
this Court on 22.2.2006, was made after taking note of the observations made
by the Division Bench in the case of P K. Pande (supra), relied upon by Shri
M.L. Jaiswal, Senior Advocate, and the question made in reference to the

o
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Full Bench reads as under: -

"Whether under the Scheme of Madhya Pradesh Madhyastham
Adhikaran Adhiniyam, 1983 a counter-claim can be entertained
without referring the dispute to the final authority under the
works contract?"

Finally, the reference is answered by holding that the Tribunal cannot
entertain or admit a counter-claim if the dispute raised in the counter-claim
filed by the opposite party has not been referred to the final authority in terms
of the works contract; and, when the matter is referred to the final authority if
the counter-claim has not been filed before the Tribunal within the period of
limitation as provided in Clause (b) or (a) of sub-section 1 of Section 7-B. If
that was the law laid down by the Full Bench, then in this case also"we cannot
accept the contention of Shri M.L. Jaiswal based on the case of P.K. Pande
(supra). The case of P.K. Pande (supra) has been considered by the Full
Bench and the Full Bench lays down the law after such consideration to say
that the Tribunal cannot entertain or admit a counter-claim if it has not been
referred to the final authority. In this case, admittedly as per the requirement
of the works contract before raising the counter-claim the matter was never
referred to the final authority.

21-  Even though parties did not make any submission with regard to
applicability of the provisions of Section 7-A and 7-B, in this case we cannot
lose sight of the fact that Section 7-A and 7-B of the Adhiniyam of 1983 was
introduced by Amending Act No.9 of 1990 and came into force with effect
from 24.4.1990. That being so, the question would be as to whether the said
Amending Act will apply in the present case where the reference was made
on 9.2.1987 and according to the respondent, they filed their written statement
on 14.11.1989 and the so-called counter claim on 30.6.1989. To consider
this question we may take note of the findings recorded hereinabove, wherein
after evaluating the legal provisions, we have already come to the conclusion
that a counter-claim is also in the nature of a reference arid all the principles
and procedure governing making of a reference are applicable in the case of
a counter-claim also.

22-  Admittedly, Amending Act No.9 of 1990 came into force on
24.4.1990, and based on a detailed analysis of the legal principles, we have
come 1o the conclusion that a counter-claim in accordance to the requirement
of law was raised on 18.9.2000. That being so, in this particular case even
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though the reference was pending from 1987, the counter-claim - complete in

all respects and in accordance to law, was raised only on 18.9.2000, when
the provisions of Amending Act No.9 of 1990 came into force. That being so,
in this case the requirement of Sections 7-A and 7-B, in the matter of raising
the counter-claim becomes applicable and as the Full Bench in the case of
Ravi Kant Bansal (supra) has clearly laid that a counter-claim without referring
to the final authority is not maintainable, we have no hesitation in holding that
the counter-claim in the present was not maintainable when it was presented
on 18.9.2000, as the statutory requirement of Section 7-B was not complied
with on 18.9.2000 before raising the counter-claim.

23-  That apart, if sub-section (2) of Section 7-B is taken note of, it
clearly contemplates that notwithstanding anything contained in sub-section
(1), if no proceeding has commenced before any Court or if such

proceedings have commenced before Act No.9 of 1990 came into force,

then within a period of one year necessary compliance has to be made
and the period of limitation in a pending matter is fixed at 1 year from the
date of commencement of the amended provision i.e.... 24.4.1990. That
being so, the counter-claim complete in all respects in the pending
proceeding was to be raised within one year from the date of
commencement of the Amending Act of 1990, and as the counter claim in
question was raised only on 18.9.2000 in accordance to the requirement
oflaw i.e... beyond the period of one year from 24.4.1990, on this count
also the counter-claim was not maintainable.

24-  Accordingly, considering the question from all angles, we are of the
considered view that in rejecting the objection raised by the applicant, the
learned Tribunal has committed grave error of law, has acted in excess of
jurisdiction and contrary to the jurisdiction vested in it and as the counter-
claim was not maintainable, it has to be dismissed.

25-  Accordingly, these petitions are allowed. Orders-impugned dated
3.2.2003, passed in Reference Cases Nos.20/1987, 21/1987 and 22/1987
by the MP State Arbitration Tribunal, impugned in these petitions, are quashed
and the counter claim filed by the respondent, in all the three cases are
dismissed. All the three petitions are allowed and disposed of. No order as to
costs.

Petition allowed.

Ell
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CRIMINAL REVISION
Before Mr. Justice Brij Kishore Dube
Cr. Rev. No. 211/2013 (Gwalior) decided on 8 April, 2013

GAYATRI (SMT.) & ors. ...Applicants
Vs. ’
* STATE OF M.P. ...Non-applicant

A, Criminal Procedure Code, 1973 (2 of 1974), Sections 227/
228 - Framing of Charges - It is for the trial court to consider the

_material available on record with the object that if it is not rebutted,

then whether the accused can be convicted or not - If there is strong
suspicion which leads the Court to think that there is ground for
presuming that accused has committed an offence charge can be
framed. (Paras 19 & 22)

®. 7Ug giBgr wigar, 1973 (1974 &7 2) rI¢ 227,228 —
FIVTT favfera @vear — afteld O Suesy 9Ty @ e <aTaa g9
IEe @ Uiy fEar ¥ fr afy 98 wfsa 7€ @ 99 Tar afRgEa &t
giufrg fear <7 woar 2 sremEr 7 — afy ged Wiw € o ey &
W " Y AR A orar @ gy syaon o @ g e @
aftgaa A e FRa fFar 2, smiv i fear s s 2

B. Penal Code (45 of 1860), Section 107 - Abetment - Means
and includes, instigation, Engagement in conspiracy and Intentional
aiding - Held - To constitute instigation, a person who instigates another
has to provoke, incite, urge or encourage doing of an act by '"goading
"or "urging forward" i.e. a thing that stimulates someone into action,
provoke to action or reaction - Presence of Mens-Rea is the necessary
concomitant of instigation. (Paras 12,19 & 22)

. gve GIEaT (1860 ¥ 45), GRT 107 — FTEYor — &7 Al X
3Od garfas €, Souree, Ssua # afafa 9 aryy weradar —afatei iy
~ IFgTEe wed #11 @ fod. v @fy grt fodl g &t *6id o7 o
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Cases referred :

1995 SCC (Cr.) 1157, 2008 (1) CAR (SC) 492, 2002 SCC (Cr.)
1088, (2009) 16 SCC 605, AIR 1980 SC 52, 1990 SC 1962, 2012 AIR
SCW 5139.

VK. Saxena with Jagdish Singh, for the applicants.’
Prabal Solanki, P.P. for the non-applicant/State,

ORDER

Bru KisHore Dusk, J.:- The petitioners herein/accused have filed
this petition under Section 397 of Cr.P.C. challenging the order dated
01.03.2013 passed by VII Additional Sessions Judge, Gwalior in Sessions
Trial No.126/13, whereby charge under Section 306 of IPC has been framed
against them.

2. The relevant facts for adjudication of the matter are that on receiving
an information to the effect that one dead body was lying on railway track, a
merg at Crime No.40/2012 unider Section 174 of Cr.P.C. was registered at
Police Station Maharajpura, District Gwalior. The merg was inquired into and
after preliminaty inquiry, an offence under Section 306 of IPC vide Crime

No.343/12 was registered at Police Station Maharajpura, Gwalior against

five accused persons. After completion of investigation, a charge-sheet was
filed against the present petitioners as well as one Jaisingh Jatav before the
Committal Court, which on its turn, committed the case to the Court of Sessions
from where it was received by the Trial Court for the trial.

3. Learned Trial Judge on the basis of the material placed on record
framed charge punishable under Section 306 of IPC against the present
petitioners as well as co-accused, Jaisingh Jatav. The petitioners denied the
charge and claimed to be tried.

4. Learned senior counsel for the petitioners submits that Jitendra Singh
(the deceased) committed suicide and left one suicide note in which he stated
that his wife, Rajni Chourasiya had illicit relationship with one Jaisingh Julaniya
and he'saw them in compromise position. Thereafter, his wife and family
members of his wife threatened to kill him and his family members and also
demanded money, therefore, he has committed suicide. If the entire suicide
note and other evidence collected by the prosecution during the investigation
is accepted in toto, no case is made out against the petitioners for framing

]
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charge under Section 306 of IPC. On these grounds, learned senior counsel
prays that the petitioners may be discharged from the aforesaid charge. Learned
senior counsel has placed reliance on the following decisions:-

§)] Mahendra Singh Vs. State of M.P., 1995 SCC (Cr.)
1157,

(1) Sohan Raj Sharma Vs. State of Haryana, 2008(1)
CAR 492; and

(i) Ramesh Kumar Vs. State of Chhatisgarh, 2002
SCC (Cr.) 1088;

5. On the contrary, learned Public Prosecutor argued in support of the
impugned order and submitted that there is prima-facie case made out for
proceeding against the petitioners under Section 306 of IPC.

6. Thave considered the rival contentions of the learned counsel for the
parties and perused the record.

7. Section 306 of the IPC reads as under;
“306. Abetment of suicide -

If any person commits suicide, whoever abets the commission
of such suicide, shall be punished with imprisonment of either
description for a term which may extend to ten years, and
shall also be liable to fine.”

From a bare reading of the aforesaid provision, it is clear that to
constitute an offence under Section 306 IPC, the prosecution has to establish:
(i) that, a person committed suicide, and (ii) such suicide was abetted by the
accused. [n other words, an offence under Section 306 would stand only if
there is an “abetment”; for the commission of the crime.

8. The parameters of “abetment” have been stated in Section 107 of the
IPC, which defines abetment of a thing as follows: -~

“107. Abetment of a thing

A person abets the doing of a thing, who - First- Instigates
any person to do that thing; or Secondly- Engages with one or
more other person or persons in any conspiracy for the doing
of that thing, if an act or illegal omission takes place in
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pursuance of that conspiracy, and in order to the doing of that
thing; or Thirdly- Intentionally aids, by any act or illegal
omission, the doing of that thing.

Explanation 1- A person who by wilful misrepresentation, or
by wilful concealment of a material fact which he is bound to
disclose, voluntarily causes or procures, or attempts to cause
or procure, a thing to be done, is said to instigate the doing of
that thing.”

9. As per the Section, a person can be said to have abetted in doing a
thing, if he, firstly, instigates any person to do that thing; or secondly, engages
with one or more other person or persons in any conspiracy for the doing of
that thing, if an act or illegal omission takes place in pursuance of that
conspiracy, and in order to the doing of that thing; or thirdly, intentionally aids,
by any act or illegal omission, the doing of that thing. Explanation to Section
107 states that any wilful misrepresentation or wilful concealment of material
fact which he is bound to disclose, may also come within the contours of
“abetment”;, It is manifest that under all the three situations, direct involvement
of the person or persons concerned in the commission of offence of suicide is
essential to bring home the offence under Section 306 of the IPC.

10.  Therefore, the question for consideration is whether the allegations
levelled against the petitioners in the FIR and the material collected during the
course of investigation would attract any one of the ingredients of Section 107
IPC? -

I1. Asper the said Section, firstly; a person can be said to have abetted
in doing of a thing, who “instigates™; any person to do that thing. The word
“instigate™; is not defined in the IPC. The meaning of the said word was
considered by the Apex Court in Ramesh Kumar Vs. State of Chhattisgarh
(supra), Speaking for the three-Judge Bench, R.C. Lahoti, J. (as His Lordship
then was) said that instigation is to goad, urge forward, provoke, incite or
encourage to do “an act”;. To satisfy the requirement of “instigation”, though .
it is not necessary that actual words must be used to that effect or what
constitutes “instigation” must necessarily and specifically be suggestive of the
consequence. Yet a reasonable certainty to incite the consequence must be
capable of being spelt out. Where the accused had, by his acts or omission or
by a contimued course of conduct, created suchi circumstances that the deceased
was left with no other option except to commit suicide, in which case, an
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“instigation™ may have to be inferred. A word uttered in a fit of anger or emotion
without intending the consequences to actually follow, cannot be said to be
instigation. '

12.  Thus, to constitute “instigation”, a person who instigates another has
to provoke, incite, urge or encourage doing of an act by the other by “goading”™
or “urging forward”, The dictionary meaning of the word “goad” is “a thing
that stimulates someone into action: provoke to action or reaction” (See:
Concise Oxford English Dictionary); “to keep irritating or annoying somebody
until he reacts” (See: Oxford Advanced Learner's Dictionary - 7th Edition).
Similarly, “urge” means to advise or try hard to persuade somebody to do
something or to make a person to move more quickly and or in a particular
direction, especially by pushing or forcing such person. Therefore, a person
who instigates another has to “goad”; or “urge forward” the latter with intention
to provoke, incite or encourage the doing of an act by the latter. As observed
by the Apex Court in Ramesh Kumar's case (supra), where the accused by
his acts or by a continued course of conduct creates such circumstances that
the deceased was left with no other option except to commit suicide, an
“instigation” may be inferred. In other words, in order to prove that the accused
abetted commission of suicide by a person, it has to be established that: (i)
the accused kept on irritating or annoying the deceased by words, deeds or
wilful omission or conduct which may even be a wilful silence until the deceased
reacted or pushed or forced the deceased by his deeds, words or wilful
omission or conduct to make the deceased move forward more quicklyina
forward direction; and (ii) that the accused had the intention to provoke, urge
or encourage the deceased to commit suicide while acting in the manner noted
above. Undoubtedly, presence of mens rea is the necessary concomitant of
instigation.

13.  The Apex Court in Sohan Raj Sharma v. State of Haryana, 2008
(1) CAR (Criminal Appeal Reporter) (SC) 492, by interpreting the provision
of Section 306 of IPC held as under:- ‘

“8. Abetment involves a mental process of instigating a person
or intentionally aiding that person in doing of a thing. In cases
of conspiracy also it would involve that mental process of
entering into conspiracy for the doing of that thing. More active
role which can be described as instigating or aiding the doing
of a thing it required before a person can be said to be abetting



232 Gayatri (Smt.) Vs. State of M.P. LL.R.J2014]M.P.
the commission of offence under Section 306 of IPC.

O e

10. Section 107 IPC defines abetment of a thing. The offence
of abetment is a separate and distinct offence provided in the
Actas an offence. A person, abets the doing of a thing when
(1) he instigates any person to do that thing; or (2) engages
with one or more other persons in any conspiracy for the doing
of that thing; or (3) intentionally aids, by act or illegal omission,
the doing of that thing. These things are essential to complete
abetment as a crime. The word “instigate” literally means to
provoke, incite, urge on or bring about by persuasion to do
any thing. The abetment may be by instigation, conspiracy or
intentional aid, as provided in the three clauses of Section 107,
Section 109 provides that if the act abetted is committed in
consequence of abetment and there is no provision for the
punishment of such abetment, then the offender is to be punished
with the punishment provided for the original offence. 'Abetted'
in Section 109 means the specific offence abetted. Therefore,
‘the offence for the abetment of which a person is charged with
the abetment is normally linked with the proved offence.

11. In cases of alleged abetment of suicide there must be proof
of direct or indirect acts of incitement to the commission of
suicide. The mere fact that the husband treated the deceased-
wife with cruelty is not enough. [See Mahinder Singh v. State
of M.P. (1995 AIR SCW 4570)].”

14. The Hon'ble Apex Court in the case of Chitresh Kumar Chopra v.
State (Government of NCT of Delhi), (2009) 16 SCC 605, observed that
the question as to what is the cause of a suicide has no easy answers because
suicidal ideation and behaviours in human beings are complex and multifaceted.
Different individuals in the same situation react and behave differently because
of the personal meaning they add to each event, thus accounting for individual
vulnerability to suicide. Each individual's suicidability pattern depends on his
inner subjective experience of mental pain, fear and loss of self-respect. Each -
- of these factors are crucial and exacerbating contributor to an individual's
vulnerability to end his own life, which may either be an attempt for self-
protection or an escapism from intolerable self.
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Admittedly, the deceased was married with Rajni, petitioner No.2
(wrongly mentionedas Kumari) in the year 2006. The petitioner No.3, Janved
Singh is the father of Rajni, while petitioner No.1, Smt. Gayatri is her sister
and petitioner No.4 is husband of her sister. It is also admitted fact that Jitendra
Singh committed suicide in the intervening night of 27-28.08.12 and left a

suicide note, which reads as under:-

16.

EHTOT-9A

# R g X717 g3 sdaa war 78 g9 owar & 5 W ofd
St ff PRI S € 98 AT § ok & o i) o1 "R
W/ 90 WUR BRAT & 0X=] A1 fod iR 7 &g g Jenfar |
T AR R MEg e TS $1 AReY & @e@! 98 A9 g
O STl § XA B ST § TRIRG @9 7 R @ 71 R
3T W) {0 9 Wil AR 99 A U gF Wi 9ofi gERer
ol e, faviv d9a IR 9t gl R gaw faAre o9
I Bl A GEIA U B 7 @ A 9H § ARA gaq A9 yRaR
3 A B A gt ) T af 7 e @ wr v T8 A g
WA 9" B A AR BT | AR el Te € TN Aig @ WS 39 sl
HT &Y 2| Wil weasig aRfaET ug, i ada, uoft 9w
ERARIIT 31T 241, AT, =9 & Ael 9 |

A T 9H @ AEgH § 98 gfRe war 5 ) A i@
Faidl URAR @1 7 37 A @ BT B 2

el
o= Rig ad
e & W o RS g3 |
A HG BT PRI AR G 9 B

A H AU ASH BT AU AT T D H0 AT A@TE & | I
e o & Wi %2 | 39 foar § AR T 9rar &1 BIg HNor 7y
g g9o fod R wgve 9@ g fieER 2

BRI B TSI U Afge # 2

~ 9713635417 HR{"”

r

In the present case, charge against the petitioners is that they mentally
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tortured Jitendra Singh, the deceased, and abetted him to comm1t sulclde by
the said act of mental torture.

17. Punno Bai, who is mother of the deceased stated in her statement
recorded under-Section 161 of Cr.P.C. that her son, Jitendra was married to
Rajni, the daughter of Janved Chourasiya, resident of Vivek Nagar, Thatipur,
Gwalior as per Hindu rites in the year 2006. There was a quarrel between the
husband and wife as her daughter-in-law, Rajni was not having good character
and having illicit relationship with Jai Singh S/o Purshottam Jatav, resident of
Chankupura, Police Station Gohad. On this, there was a dispute between
them. Jaisingh used to talk with Rajni on phone. Her daughter-in-law, Rajni
does not want to reside at her (Rajni) in-laws house at Vijaypur, hence, a
report to this effect was lodged at Police Station, Vijaypur by her son, Jitendra.
Her daughter-in-law, Rajni and her (Rajni) father Janved Chourasiya lodged
a false report against her son, the deceased and her (Punno Bai) and family
members at Police Station, Padav, District Gwalior regarding harassment and
demand of dowry, therefore, on 27.08.2012 she and other persons were called
by the police for conciliation at Mahila Paramarsh Kendra, Padav, District

Gwalior. She, her son and other persons went there and conciliation took

place. Thereafter, she alongwith her husband returned back to Vijaypur and
her son, Jitendra was left at the house of his (Jitendra) in-laws at Gwalior. In
the night, Rajni Chourasiya, Gayatri Chourasiya, Janved, Brijendra Jatav and
Jai Singh have caused marpeet with her son, Jitendra and they abetted her son
to commit suicide. In the night 0f27.08.2012 at about 10-11 pm, she received
a call on her mobile of her son, Jitendra who stated that above five persons
have committed marpeet with him on account of torture, annoyance and
instigation her son committed suicide. Similar statement has been given by the
father of the deceased, Harilal.

18.  Inthe present case, apart from the suicide note, extracted above,
statements recorded by the police during the course of investigation, tend to

show that on account of mental torture, the deceased was put under tremendous -

pressure to do something which he was perhaps not willing to do, therefore, it
appears that the conduct of the accused persons was such that the deceased
was left with no other option except to end his life and, therefore, clause
Firstly of Section 107 IPC was attracted.

19.  According to the provisions of Sections 227 and 228 of Ct.P.C,, it is
for the Trial Court to consider the material available on record with the object

]
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that if it is not rebutted, then whether the accused can be convicted for a
particular offence or not? By considering such material, if the accused is
convicted for that offence, then charge for that offence shall be framed.

20.  In Supdt. & Remembrancer of Legal Affairs, West Bengal, v.
Kumar Bhunja and others, AIR 1980 SC 52, a three Judge Bench of the
Supreme Court held as under:

]

“18 It may be remembered that the case was at the stage of
framing charges; the prosecution evidence had not yet
commenced. The Magistrate had, therefore, to consider the
above question on a general consideration of the materials
placed before him by the investigating police officer. At this
stage, as was pointed out by this Court in State of Bihar Vs.
Ramesh Singh, AIR 1977 SC 2018, the truth, veracity and
effect of the evidence which the prosecutor proposes to adduce
are not to be meticulously judged. The standard of test, proof
and judgment which is to be applied finally before finding the
_ accused guilty or otherwise, is not exactly to be applied at the
stage of Section 227 or 228 of the Code of Criminal

Procedure, 1973. At this stage. even a very strong suspicion
found upon materials before the Magistrate. which leads him
to form a presumptive opinion as to the existence of the factual
ingredients constituting the offence alleged: may justify the
framing_of charge against the accused in respect of the

commission of that offence.” -

(Emphasis supplied)

21.  The Apex Courtin the case of Niranjan Singh Karam Singh Punjabi
v. Jitendr Bhimraj Bijja and others, AIR 1990 SC 1962, held as under:

“It seems well settled that as the Ss.227-228 stage i.e.,stage
" of framing the charge, the Court is required to evaluate the
material and documents on record with a view to finding out if
the facts emerging therefrom taken at their face value disclose
the existence of all the ingredients constituting the alleged
offence. The Court may for this limited purpose sift the
evidence as it cannot be expected even at that inittal stage to
accept all that the prosecution states as gospel truth even if it
is opposed to common sense or the broad probabilities of the

-~
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case.”

22.  ‘'Inthe case of Central Bureau of Investigation, Hyderabad Vs. K.

Narayana Rao, 2012 AIR SCW 5139, the Apex Court considered its earlier

authorities about the scope of Sections 227 and 228 of Cr.P.C., and held that
for framing of charge, a roving enquiry in pros and cons of matter and weighing
of evidence as is done in trial is not permissible at this stage. The charge has to
be framed if Court feels that there is strong suspicion that accused has
committed offence. Thus, even if there is a strong suspicion which leads the
Court to think that there is ground for presuming that the accused has committed
an offence, a charge can be framed.

23.  Resultantly, In the facts and circumstances of the case, the settled
legal position and for the reasons given hereinabove, I do not find any infirmity
and illegality in the impugned order that may call for any interference in exercise
of the revisional jurisdiction under Section 397 of Cr. P.C., This revision petition
is devoid of merit and is therefore, dismissed. '

Revision dismissed.
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CRIMINAL REVISION
Before Mr. Justice Subhash Kakade
Cr. Rev. No. 607/2013 (Jabalpur) decided on 3 September, 2013

SUNDER SINGH ...Applicant
Vs.
STATE OF M.P. ...Non-applicant

Penal Code (45 of 1860), Section 376 - Rape - Prosecutrix alleged
that applicant committed rape while she was travelling in train - Journey
ticket not produced - F.I.R. made after more than three years - Accused
not named in F.I.R. - No identification parade held - Evidence of the
prosecution cannot show that the accused committed the offence -

Accused discharged. (Paras 17, 19, 20, 41 & 43) -
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. Mukesh Pandey, for the applicant.
Akhilesh Shukla, Dy. G.A. for the respondent/State.

ORDER

SuBHAsH KAKADE, J.:- This revision petition have been preferred by
applicant under Section 397 and 401 of Criminal Procedure Code, 1973,
here-in-after in short "the Code” against the impugned order dated 20.03.2013 -
passed by the First Additional Sessions Judge Khurai, District Sagar in Sessions
Trial No.40/2013 by which learned trial Court framed charge against applicant
punishable under Section 376 of the Indian Penal Code.

02.  Factsand circumstances giving rise to this case are that the prosecutrix
lodged the report on dated 05.05.2011 that the accused has commitied rape
on her on dated March 15, 2009 while she was traveling by train about three
years ago. The explanatiori for the delay was given that the accused had given
her threat to kill. Offence registered under Section 376, 420 and 506 of IPC,
after due investigation, challan was filed.

03.  Since the case was exclusively triable by the Court of Sessions,
therefore, after committal the case to the Court of Sessions J udge, from where
it was received in the learned trial Court for the trial. Learned trial Court,
after taking into consideration the challan papers, framed charge against
applicant under Section 376 of IPC, which is denied. Against this order, the
instant revision petition has been filed.

04.  Shri Mukesh Pandey, learned counsel for the applicant has submitted
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that the leamned trial Court has not considered this aspect that the prosecutrix
while traveling by train accused met her and after introduction she was
subjected to sexual intercourse, such allegation themselves are showing that
- she had made totally false allegations. He further submitted that the learned
trial Court did not consider this aspect that there is no evidence to show that
the accused was traveling in the train. Coming to the star.argument that 27
years aged prosecutrix has filed First Information Report after more than three
years against the married employee of the railway department that too, only
on presumption, applicant is impleaded in this false and baseless case therefore,
impugned order is liable to be set aside.

05.  Shri Akhilesh Shukla, learned Panel Lawyer for the State has opposed
the revision vehemently contending that the applicant has rightly been charged,
thus, the revision is liable to be dismissed.

06.  Considering the rival submissions made by learned counsel for the
parties and perused the record available, Iam of the opinion that this revision
_petition deserves to be accepted.

The scope of Section 227 of the Code

07.  In Union of India vs. Pafulla Kumar Samal (1979) 3 SCC 4, the
scope of section 227 of the Code was considered and after adverting to various
decisions, the Apex Court enumerated the following principles:

(1)  Thatthe Judge while considering the question of framing
the charges under section 227 of the Code has the undoubted
power to sift and weigh the evidence for the limited purpose
of finding out whether or not a prima facie case against the
accused has been made out:

(2)  Where the materials placed before the Court disclose
grave suspicion against the accused which has not been
properly explained the Court will be, fully justified in framing a
charge and proceeding with the trial.

(3)  Thetestto determine a prima facie case would naturally
depend upon the facts of each case and it is difficult to lay
down a rule of universal application. By and large however if
two views are equally possible and the Judge is satisfied that
the evidence produced before him while giving rise to some

5\
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suspicion but not grave suspicion against the accused, he will
be fully within his right to discharge the accused.

(4)  Thatinexercising his jurisdiction under section 227 of
the Code the Judge which under the present Code is a senior
and experienced Judge cannot act merely as a Post officeora -
mouth-piece of the prosecution, but has to-consider the broad
probabilities of the case, the total effect of the evidence and
the documents produced before the Court, any basic infirmities
appearing in the case and so on. This however does not mean
that the Judge should make a roving enquiry into the pros and
cons of the matter and weigh the evidence as if he was
conducting a trial. '

! The prosecutrix consenting party

08.  Together reading the definition of rape under Section 375 and
provisions of Section 90 of the LP.C. it is crystal clear that consent given
under fear or misconception of fact that "for determining-whether consent
given by the prosecutrix was voluntary or under a misconception of fact,"
there is no straitjacket formula and each case has to be decided, considering
the evidence and surrounding circumstances of that case.

09.  The prosecution came with the case that the prosecutrix boarded the
train leaving for Bilaspur by Utkal Express in Coach No.S-5, at Agra Station.
Two persons including accused came to her and asked to vacate the berth
No.7, which she was occupying. When she introduced herself that her father
late Shri Virender Kumar Dhakija was Senior Ticket Checker at Bilaspur
Railway Station so accused seated near to her. During conversation accused
portrayed himself unmarried and promise to marry with her. She ignored all
this non-sense, During night the prosecutrix went for sleeping on Berth No.7.
At that time accused who named as Jay came to her and repeated the promise
ofmarriage and laying with her by side. At that time the train was stationed at
Bena Station. During running train accused committed rape-on her.

10.  Therefore, the case of prosecution rests on sole testimony of unmarried
prosecutrix. It transpires that the culprit gained intimacy with thé prosecutrix
and on the false promise to marry committed rape on her.

11. 'S'Coachinevery train denotes the sleeper (I:Iass having 72 berth for
passengers. Berth No.7 will be in group of 8 berths. In this situation without

~
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‘ evaluating any pros and cons of this peace of evidence it is highly improbable
that rape can be performed on berth of running train. '

- 12.  Inwritten First Information Report version of prosecutrix was that
accused had committed rape on her on Berth No.7 of sleeper coach. But, in
her police statement recorded under Section 161 of the Code prosecutrix

willfully exaggerated her version stating that rape was committed with her in--

toilet also to rule out this improbability, but of no use.

13.  Ifthe prosecutrix was not willing her natural conduct would have been.

toraise alarm. Itis.evident from contains of F.IR. that the prosecutrix did not
raise cry for help nor complaint about the incident to fellow passengers nor
competent railway officer the Ticket Traveling Examiner ( T.T.E.). If the
prosecutrix would not have been a consenting party, her normal conduct would
have been to complain to fellow passengers or the T.T.E. who was attending
the Coach S-5.

14.  Whether accused had obtained the consent of the prosecutrix by -

misrepresentation? To observe it that accused had obtained the consent of the
prosecutrix by misrepresentation which is no consent under the law nothing is
" onrecord. The accused had induced prosecutrix to have sexual intercourse
with promise to marry her but subsequently refused to marry her is also not on
record. Therefore, on the strength of evidence which is produced by the
prosecution accepting to be true, even then no offence of sexual assault is
proved as cohabitation had taken place with the consent of the prosecutrix.

15.  The prosecutrix (aged 27 years on the date of occurrence) had
sufficient intelligence to understand the significance and moral quality of the
act she was facing. In casé the prosecutrix had not been the consenting party
on the date of incident she would not have allowed the accused to have sexual
_ intercourse with her in running train, that too on berth of sleeper coach. That
is the strongest 'probability factor' to show that her consent was not lacking.
It appears that she was fully a consenting party to the act of sexual intercourse
and that explains her being tight-lipped for more than 03 years. The suppression
. is indicative of her being in 'flagrant-delicto’.

16.  After careful examining of prosecution evidence proposes to adduce
to prove the guilt of the accused even if fully accepted, to ascertain whether it

was a case of passive submission on the face of psychological pressure or,

allurement made by the accused or it was a conscious decision of the

-
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prosecutrix knowing fully the nature ahd consequences of the act she
participated in very easily conclusion will be that it was with consent of major
prosecutrix on any angle Please see: State of M.P VBabbu Barkare (2005)5
SCC 41 3

Journey ticket not produ_ccd_ .

oy
A

17. . The burden to prove this fact beyond doubt that accused was traveling
on the date of incident by the Utkal Express is. heav11y rest, upon the
prosecution. The prosecution totally failed to shift this burden because neither
required journey ticket were recovered from the accused nor reservation chart
is prodiced by the prosecution. On the othet hand:: Chief Enquiry-cum-
Reservation Supervisor, Hazarrat Nizamuddin Railway Station issued certificate
to the effect that reservation chart is not available for Utkal Express for journey: -
date 15.03.2009. -, . .

18.  Prosecution did not collected required journey-ticket from the
prosecutrix also then, question arises how it will be pr oved by the prosecution
that the prosecutrlx was traveling in Utkal Express? . . .,

'~ Need of test Identlficatlon Parade in sexual offence :

19. " Whereina rape case from the ev1dence of prosecutxon on record, 1t
was clear that the culprit was not named cIearly and accurately in the ELR.
and. he was hvmg ataplace m11es away from the house of the prosecutrlx In
sucha fact situation T.1. Parade is needed to fix the 1dent1fy of the culprlt

20 The culprit was not known to the prosecutrix, thierefore, she rentioned
his, name as Jai in FIR that too, after more, than three years. No identification
parade held

21, One uniknown persoh committed rape on a 27 yéars ‘old"uniarried
woman when she was travelling in-a train but, no T.L Parade was held and
given ‘cell phone numbet found third person’s. Now she will recégnize-the
stranger culpritin trial Court-while she will be examined after lapse 6fmote
than four years, on the basis of this dock 1dent1ficat10n the culprlt could not be
convicted. " :

22. © ‘Mentioningof Céll Phone No.097521 14264 in written Fitst Information
Report isalso at all not evidence hence, not-of arly use. It is pertinent to
mention heré that the owner of this sim card iumber is a third person Suresh
Kumar so, it is also improbable that how accused will be coninected on the
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basis of this cell phone number with the crime?

Delayed F.LR. in sexual offences

23.  Theincident were happened on 15.03.2009 in train Utkal Express
and matter was reported after delay of more than 3 years on dated 15.05.2012
by the prosecutrix at Police Station GRP Bena, District Sagar.

24, In State of Himachal Pradesh vs. Prem Singh, AIR 2009 SC 1010
=2009AIR SCW 105, the Supreme Court considered the issue and observed
as under:

"So far as the delay in lodging the FIR is concerned, the delay
in a case of sexual assault cannot be equated with the case in
evolving other offence."

Please also see, Satpal Singh vs. State of Haryana, 2010 (4) CriL]
4283 (SC).

25.  Inarape case the prosecutrix remains worried about her future. She
remains in traumatic State of mind. The family of the victim generally shows
reluctance to go to the police station because of society's attitude to words
such a woman. It casts doubts and shame upon her rather than comfort and
sympathies with her. Family remains concern about its honour and reputation
of the prosecutrix. After only having a cool thought it is possible for the family
to lodge a complaint in sexual offence. Vide Karnel Sing vs. State of M. P,
AIR 1995 SC 2472 = 1995 AIR SCW 3644; and State of Punjab vs.
Gurmeet Singh & Ors., AIR 1996 SC 1393 = 1996 AIR SCW 998.

26.  Any.unmarried girl on account of her bashfulness and the circumstance

that not only her own honour but that of her family was at stake, would have .

been extremely reluctant and loath to disclose to the police, her traumatic
experience of being raped. It is only after efflux of time, when she is able to
get over a part of her trauma, will she think of lodging the F.LR. Therefore, no
mathematical time limit in lodging an F.I.R. can be fixed in Cases of rape.
Courts in such Cases should adapt a realistic approach rather than one which
is unimaginative and theoretical.

27.  The FIR is not a be-all and end-all of the matter, though it is
undoubtedly, a very important document. F1R. in criminal Case is an extremely
vital and valuable piece of evidence for the purpose of corroborating the oral
evidence adduced at the trial.

[}
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28.  Itis well settled by the Supreme Court that a mere delay itself cannot
be a ground to disbelieve the entire case of the prosecution. It is only in such
of those cases where the delay is enormous and the same remains unexplained
and that there are also circumstances to suspect the genuineness of the contents
of the FIR, the Court can doubt the case of the prosecution and then discard
the case of the prosecution.

29.  Mere delay in thus not fatal to the prosecution. The effect of delay is
to be understood in the light of the plausibility of the explanation forthcoming
and must depend for consideration on all the facts and circumstances of a
given Case. Apren Joseph v. State of Kerala, AIR 1973 SC 1: 1973 CrLJ
185.

30.  When the explanation for delay in giving the F.I.R. is satisfactory the

delay is not significante. Lalai v. State of U.P. AIR 1974 SC 2118 : 1974

CrLJ 1393; Jadunath Singh v. State of U.P.,, AIR 1972 SC 116 : 1972
- CrLJ 29. -

31.  Whendelayinlodging F.LR. is not deliberate, it is of no consequence.
Saktu v. State of U.P., AIR 1973 SC 760 : 1973 CrLJ 599 : (1973) 1SCC
202 : 1973 SCC (Cr) 307.

32.  No duration of time in the abstract can be fixed as reasonable for
giving information, the question of reasonable time being a matter for
determination by the Court in each Case. Ram v. State of U.P.; AIR 1974
SC 606 : 1974 CrLJ 479.

33.  The delay of one or two days in lodging the FIR may be bonafide,
reasonable and justified. This is naturally in view of the social conditions
prevailing in India where a victim of rape case has to think seriously before
giving the information to the Police for fear of onslaught of social st1gma that
may haunt her for life. But, the delay for more than three years in lodging the
F.I.R. in any case cannot be bonafide, reasonable and justified, on'the other
hand this delay is fatal for the prosecunon

34.  The Supreme Court in case of Dilawar Singh vs. State bf Delhi,
2007 CriLJ 4709 (SC) held that - in criminal trial one of the cardinal principles
for the Court is to look for plausible explanation for the delay in lodging the
- report. Delay sometimes affords opportunity to the complainant to make
deliberation upon the complaint and to make embellishment or even make
fabrications. Delay defeats the chance of the unsoiled and untarnished version
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of the case'to be presented before the Court at the earliest instance. That is
why if there is delay in either coming before the police or before the Court,

‘the Courts always view the allegations with suspicion and look for satisfactory
explanation. If ho such satlsfactlon is formed, the delay is treated as fatal to
the prosecution case. .

Mcdic;ll evidence

35.  Prosecutrix was medically exdmined on 15.05.2012 at District Hospital
Sagar by Dr. Yogmaya ‘What w1ll be the ev1dentarory value of this evidence
whien the prosecution medlcally exammed prosecutnx after lapse of more than
3 years, in case of rape? it can be very well presumed by any prudent person.
Resultantly, Doctor written the answer in her report that she did not find any
injury either external or internal of the person of the prosecutrix, therefore, no
definite opinion can be given regarding resent rape on the prosecutrix.

36.  Applicant also iedically examined by Dr. O.P. Rai on 06.12.2012 at
District Hospital Sagar, which is a sheer formality rather, waste product of
valuable powers of investigation agency. - -

37.  Statements of Smt. B. Karmakar, Smt. Ushabai were recorded by the
Investigation Officer, during which these railway employees nothing stated
against the applicant. On the other hand, they have supported by narrating
this fact that railway employee applicant is saying that he is being involved by
unknown lady in false case of rape. .

L

Heinous offcnce vs false and frivolous cases

38. " The Supreme Court in case of Rang Bahadur Singh v State of U.P.
(2000) 38CC454: 2000 CrLJ 1718, has observed that theré is no doubt
about it that the rape is a heinous offence not only agamst the entire society.
Whl]e remembermo such point, the court must also guard against false
‘and frivolous cases. A criminal court cannot afford to depr:ve liberty of
a person, perhaps life only llberty, w1thout havmg at least a reasonable
level of certainty that the accused was the real culprit.

" (Emphasis given)

W

When accused should be discharged

39" Section 227 of the Code provides that 'the Judge shall dischiarge when
he con51ders that there is no sufficient ground.for proceeding against the

Q
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accused'. The word 'ground’ in the context is not a ground for conviction, but

a ground for putting the accused on trial. At this stage, he is not to see as to
whether the trial will end in conviction or not. The broad test to be applied is

- whether the materials on record, if unrebutted, make a conviction reasonably -

possible.

40, The Supreme Court has observed that Section 227 of the Code has
made a beneficent provision to save the accused from prolonged harassment
which is necessary concomitant of a protracted criminal trial. Please see :
Kewal Krishanv. Suraj Bhan and another, AIR 1980 SC 1780: 1980 CrLJ
1271: State v. Ramesh AIR 1977 SC 2018:1977 CrLJ 1606. ‘

41.  If the evidence of the prosecution cannot show that the accused
committed the offence, the accused should be discharged. Please see Ramesh
Singh case (supra) and also see : Union of India v. Prafulla Kumar Samal
(1979)3 SCC4:1979 CrLJ 154 and Satish Mehra v Delhi Adminstration
(1996) 9 SCC 766: (1996) 3 Crimes 85 (SC). :

42. 'The prosecution, having regard to the right of an accused to have a
fair investigation, fair inquiry and fair trial as adumbrated underArt 21 of the
Constitution of India, cannot at any stage be deprived of taking advantage of
the materials which the prosecution itself have placed on record. If upon
perusal of the entire materials on record, the court arrives at an opinion that
two views are possible, charges can be framed, but if only one and one view
is possible to be taken favouring the accused, the court shall not put the
accused to harassment by asking him to face a trial. Please see : State of
Maharashtra v. Som Nath (1996) 4 SCC 659. In the case at hand, if the -
Court allowed to asking applicant face the trial on above d1scussed ev1dence
definitely it will amount to put the applicant for harassment.

43.  Legal position that emerges from above discussed judicial
pronouncements of the Apex Court, there can not be any doubt that the charge
can be quashed if the evidence which the prosecutor proposes to adduce to
prove the guilt of applicant, even if fully accepted before, it is challenged by
cross examination or rebutted by defence evidence, if any, cannot show that

3

44,  After examining the documentary as well as the oral evidence which

the prosecutor proposes to adduce to prove the guilt of applicant, even if fully
accepted before, it is challenged by cross-examination or rebutted by defence
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evidence, ifany, is not showing that applicant committed the offence punishable
under Section 376 of the I.P.C. for which he is charged, because, (i) it is
highly improbable that rape can be performed on berth of running train, (i) on
the other hand, no offence of sexual assault is proved as cohabitation had
taken with the consent of the prosecutrix, (iii) required journey tickets not
produced, (iv) there test identification parade was must, but not held, (v)
evidentory value of medical evidence is zero and top of these (vi) F.ILR. lodged
after delay of more than three years, that too, without explaining bonafide and
reasonable justification which is fatal for the prosecution case.

45, In view of above, the learned trial Court committed a mistake of Jaw
in framing charge against applicant therefore, this revision petition succeeds
and impugned order dated 20.03.2013 passed by learned First Additional
Sessions Judge Khurai, District Sagar framing charge punishable under Section
376 of the Indian Penal Code against applicant Sunder Singh is quashed.

Revision allowed.
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CRIMINAL REVISION
Before Mr. Justice Subhash Kakade
Cr. Rev.No. 961/2013 (Jabalpur) decided on 12 September, 2013

PRAKASH & ors. . ...Applicants
Vs. ' ' '
STATEOFM.P., ...Non-applicant

Criminal Procedure Code, 1973 (2 of 1974), Section 311 -
Application for recalling of three prosecution witnesses for Cross-
examination - Held - Dcnial of an opportunity to recall the witnesses
for cross-examination would amount to condemning the appellant
without giving him the opportunity to challenge the correctness of the
version and the credibility of the witnesses - Denial of an opportunity
to do so will result in a serious miscarriage of justice. (Paras 4 & 13)

%vs Ufinyr WA, 1973 (1974 F1 2), oRT 311 — wRITHETT gy =
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Cases referred :

(2008)15 SCC 652, (2000)10 SCC 430, 1991 Supp.(1) 271,
2012(3) SCALE 550. :

Sanjay Sharma, for the applicants.
Akhilesh Shukla, Dy. G.A. for the non-applicant/State.

ORDER

SusHAsH KAKADE, J.:- Being aggrieved by impugned order dated

"10.04.2013 passed by the learned First Additional Sessions J udges, Balaghat

in Sessions Trial No.137/2012 (State of M.F. through P.S. Kotwali Balaghat
Vs Prakash and 4 and others), the accused/petitioners has filed this petition
under section 397/401 of the Code of Criminal Procedure,1973 here-in-after
in short "the Code".

02.  Thelearned trial Court by the impugned order rejected the application
dated 10.04.2012 under Section 311 of the Code for recalling the witnesses
Ku. Savitri Parteti (PW/1), Dr. Dhanendra Gajbhiye (PW/2) and
Smt. Mamta Songade (PW/3) for their cross examination.

03.  The case of the prosecution has portrayed on the paper that
complainant Smt. Mamta Songade made a written complaint on 19.03.2012
alleging that since the date of marriage 11.05.2006 till date, the applicants,
her in-laws are harassing her to fulfill demand of dowry. The prosecution
came with the case that applicants poured on her kerosene oil and were trying
to committed her murder by set her on fire, but she managed to save herself,
The charges punishable under Section 307, 323, 506,498A/34 of IPC and
Section 3/4 of Dowry Prohibition Act, 1961 were framed against the
applicants who abjured their guilt therefore set for the trial. During trial
statement of these 3 witnesses were recorded and application for recalling
them for further cross-examination were rejected, hence, this revision.

04.  Shri Sanjay Sharma, learned counsel for the applicants submitted that
the order of rejecting application for recalling of witnesses for further cross
examination amounts to denial of fair trial and will cause trreparable loss to
the applicants. The recalling of these witnesses is just, reasonable and necessary
to bring the entire facts and truth before the court so that applicants can get
fair justice. '

05 On the other hand, Shri Akhilesh Shukla, Dy. Government Advocate



248 Prakash Vs. State of M.P. LL.R.[2014]M.P.

for the respondent/State submitted that the learned trial Court has rightly -

rejected the application for cross-examinations of the prosecution witnesses,
therefore, revision petition deserves to be dismissed.

06.  Ihave gone through the submissions made b} learned counsel for the
parties and also perused the impugned order and the material records placed

before me. .

07.  Before dealing with merits, demerits of this revision petition, it would
be appropriate to state the nature and extent of the power vested in the Courts

under Section 311 Cr.P.C. to recall witnesses. The Apex Court in case of

Hanuman Ram vs. The State of Rajasthan and another (2008) 15 SCC
652 held that the object underlying Section 311 was to prevent failure of
justice on account of a mistake of either party to bring on record valuable
evidence or leaving an ambiguity in the statements of the witnesses, The Apex
Court observed:

"7....'26...This is a supplementary provision enabling, and in
certain circumstances imposing on the Court, the duty of
examining a material witness who would not be otherwise
brought before it. It is couched in the widest possible terms
and calls for no limitation, either with regard to the stage at.
which the powers of the Court should be exercised, or with
- regard to the manner in which it should be exercised. It isnot -

only the prerogative but also the plain duty of a Court to examine
such of those witnesses as it considers absolutely necessary
for doing justice between the State and the subject. Thereisa
duty cast upon the Court to arrive at the truth by all lawful
means and one of such means is the examination of witnesses
of its own accord when for: certain obvious reasons either party
is not prepared to call witnesses who are known to be in a
position to speak important relevant facts,"

. 08 The object underlying Section 311 of the Code is that there may not
be failure of justice on account of mistake of either party in bringing the valuable
evidence on record or leaving ambiguity in the statements of the witnesses

examined from either side. The determinative factor is whether itis essential ..

to the just décision of the case. The section is not limited only for the benefit
of the accused, and it will not be an improper exercise of the powers of the
Court to summon a witness under the Section merely because the evidence

]
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supports the case of the prosecution and not that of the accused. The section
is a general section which applies to all proceedings, enquires and trials under
the Code and empowers the Courts to issue summons to any witness at any
stage of such proceedings, trial or enquiry. In Section 311.0f the Code the
significant expression that occurs is at any stage of inquiry or trial or other
proceeding under this Code. It is, however, to be borme in mind that whereas
the section confers a very wide power on the Court on summoning witnesses,
the discretion conferred is to be exercised judiciously, as the wider the power
the greater is the necessity for apphcatlon of judicial min

09.  Inthisrespect, it will be worthwhlle to deal with some of the importance
earlier decisions of the Supreme Court where the legal principles related to
Section 311 of the Code have been dealt with and the principles of law laid
down therein. Grant of fairest opportunity to the accused to prove his
innocence was the object of every fair trial, observed by the Supreme Court
in Hoffman Andreas v. Inspector of Customs, Amritsar (2000) 10 SCC
430. The following passage is in this regard apposite:

"6...In such circumstances, if the new Counsel thought to have

- the material witnesses further examined, the Court could adopt

latitude and a liberal view in the interest of justice, particularly

when the Court has unbridled powers in the matter as enshrined

in Section3 11 of the Code. Afterall the trial is basically for the

- ‘prisoners and courts should afford the opportunity to them in
the fairest manner possible."

10.  The extent and the scope of the power of the Court to recall witnesses
was examined by the Supreme Court in Mohanlal Shamji Soni v. Union of
India & Anr. 1991 Supp (1) 271, where the Apex Court observed:

"27.  The principle of lawthat emerges from the views
expressed by this Court in the above decisions is that the
criminal court has ample power to summon any personas a
witness or recall and re-examine any such person even if the

- evidence on both sides is closed and the jurisdiction of the

court must obviously be dictated by exigency of the situation,
and fair-play and good sense appear to be the only safe guides
and that only the requirements of justice command and
examination of any person Wthh would depend on the facts
and circumstances of each case.’

i
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11.  Discovery.of the truth is the essential purpose of any trial or enquiry,

observed a three-Judge Bench of the Supreme Court in Maria Margarida
Sequeria Fernandes v. Erasmo Jack de Sequeria through LRs. 2012 (3)

SCALE 550. A timely reminder of that solemn duty was given, in the following

words:

"35. What people expect is that the Court should discharge
its obligation to find out where in fact the truth lies. Right from
inception of the judicial system it has been accepted that
discovery, vindication and establishment of truth are the main
purposes underlying the existence of the courts of justice.”

12.  Fairness of the trial is a virtue that is sacrosanct in our judicial system
and no price is too heavy to protect that virtue. A possible prejudice to
prosecution is not even a price, leave alone one that would justify denial of a
fair opportunity to the accused to defend himself. -

13_  Denial of an opportunity to recall the witnesses for cross-examination
would amount to condemning the appellant without giving him the opportunity
to challenge the correctness of the version and the credibility of the witnesses.
It is trite that the credibility of witnesses whetherin a civil or criminal case can
be tested only when the testimony is put through the fire of cross-examination.
Denial of an opportunity to do so will result in a serious miscarriage of justice.

14, After examining averments of application of defence as well as
deposition sheets of these three prosecution witnesses, it is clear that:-

(A)  Ku. Savitri Parteti (PW/1) was examined firstly,
therefore, it was not possible for defence, that what questions
should be asked to this witriess. As per practice, the prosecution .
was duty bound to examine victim first, therefore, the defence

is entitled to recall Ku. Savitri Parteti (PW/1) for cross-
examination;

(B)  Dr. Dhanendra Gajbhiye (PW/2) examined as second

witness and few questions put forth before him related to this

defence. It can very well be presumed that this expert witness
" cannot help the defence to fill up any lacuna.

(C)  The charge under Section 307 of the IPC has been
framed on the basis of the allegation that the applicants

&
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attempted by pouring kerosene oil on the body and cloths of
complainant to set her ablaze for her murder. In these facts
.and circumstances, it is submitted by the learned counsel for
the applicants that cross-examination is required on the
question of pouring kerosene 0il on cloths of the complainant
Smt. Mamta (PW/3) in the interest of justice. This reason is
also made ground that on date of recording of evidence of
Smt. Mamta (PW/3) the defence counsel was suffering from
illness also.

15. Merely because a mistake was committed, should not result in the
accused suffering a penalty totally disproportionate to the gravity of the error
committed by his lawyer.

16.  Intheresult, ] allow this revision petition, set aside the impugned order
passed by the learned Trial Court and direct that the above named three
prosecution witnesses shall be recalled by the learned Trial Court and an
opportunity to cross-examine the said witnesses afforded to the applicants.
In fairness on the part of applicant, it must be recorded that given this
opportunity to examine the witnesses the needful shall be done on three dates
of hearing, one each for every witness without causing any un-necessary delay
or procrastination. The learned Trial Court shall endeavour to conclude the
examination of these three witnesses expeditiously and without unnecessary
delay. The parties shall appear before the learned Trial Court on 26th
September, 2013.

Revision Petition allowed.
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CRIMINAL REVISION
Before Mr. Justice N.K. Gupta
Cr. Rev. No. 1581/2012 (Jabalpur) decided on 24 January, 2014

NARESH KUMAR SURYAVANSHI & anr. ...Applicants
c. Vs L :
- STATE OF M..P. . Non—applicant

Criminal Procedure Code, 1973 (2 of 1974}, Section 319 -

‘Additional Accused - Victim alleged that he was assaulted by the

applicants however, in his statement u/s 164 of Cr.P.C. victim did nqt

 state anything against applicants - Victim again submitted an affidavit
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stating that due to illness he had named the applicants - Victim also
did not inform the Doctor about the names of the assailants - Although
victim in his'Court evidence stated against the applicants but all other
eye witnesses have also not supported the victim - Trial' Court
committed-an error in admitting the appllcants as an accused - Revision
allowed. , : : . (Paras 5,6 & 7)

FUS ¥iHgr aledr, 1973 (1974 Wz) W319—3m?ﬂ31ﬁ3’?ﬁ’
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Case referred s

(2010) 11 SCC 520

Manish Datt with Nishant Datt for the appllcants e
. Akshay Namdeo, P, L for the non—apphcant/ State T

ORDER

¢

~ N.K. Gupra, J.:- The applicants have preferred the present revision
against the order dated 3.5.2012 passed by the learned 3rd Additional
Sessions Judge, Khandwa in S.T. No.142/11,'whereby an application under
Section 319 of the Cr.P.C. was accepted and the apphcants were added as
accused i in the trial. : :

2. The facts of the case, in short are that, the complainant Sajan Singh
(PW-1) had lodged an FIR on 20.6.2009, which was written in Roznam¢ha
that a quarrel took place between the accused Durga and Sajan Singh, in
which he was assaulted in the abdomen and therefore, he complained about
the pain in the abdomen. On the report registered in the Roznamcha, an FIR
of Section 155 of the Cr.P.C. relating to the non-cognizable offence was
reglstered and the victim was sent for his medlco legal examination. He was
complalmng about vomltmg and therefore, he was referred to the District

¥
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Hospital, Khandwa and thereafter, he was admitted in the Suyash Hospital,
Indore. A surgery took place and it was found that some intestines were found

- damaged therefore, Dr. Arvind Ghanghoriya (PW-3) concluded that the injury

caused to the victim was fatal in nature. After sometime, the victim and the
witnesses have stated that the victim was beaten by the Head Constables
Hamid Khan and Nana More therefore, they were also made the accused in
the case. The victim Sajan Singh had stated against the applicants before the
various forums and thereafter, gave an affidavit that he has never been assaulted
by the applicants, whereas he gave his previous statement dué to some
confusion. Again, he has stated before the trial Court against the applicants

- and therefore, the trial Court allowed the application under Section 319 of

the Cr.P.C. and added the applicants as the accused in the case:
3. Thave heard the learned counsel for the parties.

4. . After considering the submissions made by the learned counsel for
the parties and looking to the facts and circumstances of the case, it is to-be
considered as to whether the applicants could be added as the accused inthe
case under Section 319 of the Cr.P.C. or not. For consideration of the
application under Section 319 of the Cr.P.C., it is for the trial Court to consider
the evidence adduced béfore the Court and to examine as to whetheritisa

_ cogent evidence against the proposed accused or not. The learned senior

counsel for the applicants has invited attention of this Court to the judgment
passed by the Hon'ble Apex Court in the case of “Harinarayan G Bajaj
Vs. State of Maharashtra and others” [(2010) 11 SCC 520] in which, it is

: held by the Hon'ble Apex Court that where the Court proceeds under Section

319(1) of the Cr.P.C. against any person, who was not an accused initially, it

‘was commenced de-novo proceedings qua such person from the stage of

Section'244 of the Cr.P.C. and after witnesses are reheatd, allow such accused
person to cross-examine them before framing of the charge. Newly, joined
accused person has aright of cross-examination of witnesses before framing
of the charge against him. In the light of the aforesaid judgment, it would be
apparent that if a person is added as an accused under Section 319 of the

~ Cr.P.C. then, there must be some cogent evidence against him and he can be

permitted to get a cross-examination of the witnesses previously examined. If
after the cross-examination, it is found that no charge can be framed then,

. such added accused should be discharged. Under such circumstances, it is

the duty of the trial Court to examine the evidence as to whether the proposed
accused can be added in'the trial under Section 319 of the Cr.P.C. or not.
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5. In the present case, the learned Additional Sessions Judge did not
apply his mind while accepting the application under Section 319 of the Cr.P.C.
In the present case, Sajan Singh (PW-1) has stated that he was being assaulted
by the applicants sustaining the injuries in his abdomen. However, other
eyewitnesses and related witnesses have turned hostile. His wife Kshama Bai
(PW-4) has also turned hostile. Similarly, Babulal (PW-5), Sabal Singh (PW-
7) and Gopal (PW-8) did not support the victim Sajan Singh and therefore,
when other eyewitnesses did not support the victim Sajan Singh on this count
then, the testimony of the victim Sajan Singh could not be believed. The conduct
of Sajan Singh was to be considered before believing him, when he was
examined under Section 164 of the Cr.P.C. He alleged against the Head
Constable Hamid Khan and Nana More but he did not allege anything against
the applicants. He had given his statement against the applicants for once but
soon after that, he executed an affidavit dated 19.10.2009 that due to illness,
he had stated against the applicants, whereas he has never been assaulted by
the applicants. He did not inform as to why he did not give the statement
against the applicants, when he was examined before the Magistrate under
Section 164 of the Cr.P.C.

6. In this context, the evidence given by Dr. Arvind Ghanghoriya (PW-3)
is also important. Dr. Ghanghoriya was working in Suyash Hospital and he
informed the Court that the victim sustained a fatal injury, but in the cross-
examination of paras 5 & 7, he has stated about the history of injury that the
victim Sajan Singh told him that he was assaulted by an unknown person,
whereas he could have given the name of the applicants to the treating doctor
even and therefore, the statement given by the victim before the trial Court
appears to be an afterthought, which is nowhere corroborated by any of the
eyewitnesses and his wife, who was informed about the incident by the witness
Gopal (PW-8). Also the victim Sajan Singh has stated that at Police Station,
he was beaten by the applicants and other policemen by sticks, kicks and fists
but the Doctor who examined him found no external injury. Under such
circumstances, the medical evidence proves him disbelievable.

7. If the applicants have an opportunity of cross-examination to the
witnesses and thereafter, considering the evidence adduced by the prosecution
then, the applicants are-to be discharged on the basis of the fact that the
testimony of the victim Sajan Singh cannot be believed hence, there is no
point in adding the applicants as accused in the case and thereafter, discharge
them, when the evidence on record is not so convincing that the applicants
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assaulted the victim then, the application under Section 319 of the Cr.P.C.
should not have been allowed without any cogent reason. It appears that the
learned Additional Sessions Judge did not apply his mind and he simply-added
the applicants as the accused because, they were the police personnel.

8. Also the learned Additional Sessions Judge has committed an error of
fact that according to the provision of Section 319 of the Cr.P.C., any accused
canbe added ifhe was the accused of the same crime. In this connectl on, .the
provision of Section 31 9(1) of the Cr.P.C. may be read as under:-

“Where, in the course.of any inquiry into, or trial of, an oﬁ‘ence,

. it appears from the evidence that any person not being the
accused has committed any offence for which such person
could be tried together with the accused, the Court may

. +"  proceed against such person for the offence which he appears

. 'to have committed.”

By perusal of that provision, it would be apparent that an additional
accused may be added in the case, ifhe can be tried in the same case alongwith
other accused persons. In this case, if the alle gations made by the victim Sajan
Smgh are considered then, it would be apparent that, initially at about 5:00
p-m. a quarrel took place between Sajan Singh and the accused Durga.
Thereafter, the accused Hamid Khan and Nana More alongwith the Head
Constable Babulal went to take the victim at Bharadi Phate and- thereafter,
they took him to the police station and all the three assaulted the victim on
their way. The second assault was caused at a different place at about 8:00-
8:30 p.m. Thereafter, as alleged by the victim that at the police station, the
applicants and T.I. Suryavanshi alongwith other police personnel assaulted
the victim by sticks, kicks and fists therefore, his intestines were ruptured.

9. Under'such cucumstances three incidents took place with the
victim. The first incident took place with the accused Durga at about
5: 00 p.m. in the evening at Bharadi Phate and the second ‘incident took
place at about 8:30 p.m. in the evening on the way from Bharadi Phate to .
the pohce station and third inciderit took place at Police Station,/Harsud.
Since the victim was taken to the Police Station by the various police
personnel therefore, the incident that took place on the way and the
incident that took place in the police station may be considered, because
the instance was in continuation, whereas the incident which took place
between the victim and the accused Durga was a separate instance and,



256 N.K. Suryavanshi.Vs. State of M.P. I.L.R.[2014]M.P.

it cannot be said that the assault caused by the police personnel was in

continuation tothe crime-committed by the accused Durga. The entire -

trial was tried by the learned Additional Sessions Judge on the basis of
FIR, which was lodged by the victim against the accused Durga for the
1nstance caused at Bharadi Phate at about 5:00 p.m. in the evening and
therefore it could not be said that'the applicants were the guilty of the
crime, which was committed at Bharadi Phate at about 5:00 p.m. on that
day and therefore, the applicants as alleged by the victim h1mse1f were
not the participants in that crime, for which the trial was going on before
the learned Additional Sessions Judge and therefore, the accused of the
second crime could not be added in the trial, as they were not present at
the time of first crime. It was for the victim to lodge a second FIR for the
crime committed by the applicants and therefore, the applicants could
not be added as accused in the matter, under Section 319 of the Cr.P.C,,
because the trial was going on for the different crime and amongst different
people. The trial Court has committed an error in admitting the applicants
as accused in the same crime, whereas it was a different crime committed

at Police Station, Harsood for which either a separate trial is to be initiated

or the complainant was required to lodge a private complaint, if he had
not ﬁled any FIR about the second cnme

10..- On the basis of aforesaid dxscussmn the .learned Addltlonal
Sessions Judge has committed an error of law in passing the order under

Section 319 of the Cr.P.C. against the applicants. The applicants could

not be added as the accused in.the present case because neither any
offence was made out against them nor they could be added in the case in
which a trial was going on for the crime committed at about 5:00-5:30
p.m. at Bharadi Phate, where the applicants were not present at that time,
when alleged offence was committed by the accused Durga. It isa fit
case in which the revision filed by the applicants can be accepted. Hence,
it is hereby accepted. The impugned order passed by the learned
Additional Sessions Judge is hereby set aside. The learned 3rd Additional
Sessions Judge is directed to drop the proceedmgs against the appllcants
“and to proceed with the case against the remammg accused persons

1. A copy of this order be sent to the trial Court for 1nformat10n and
comphance o

*Order ac:cording}jf.
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MISCELLANEOQUS CRIMINAL CASE.
Before Mr. Justice M.C. Garg
M.Cr.C. No. 1939/2010 (Indore) decided on 31 August 2012

PRAKASHSAHU & anr.. _ . Apphcants
Vs. . . "
KAVITA ~ ...Non-applicant

Criminal Procedure Code, 1973 (2 of 1 974), Section 482 -
Respondent wife filed 2 complaint u/s 406 of I.P.C. on account of non-
return of streedhan on 29th August 2008 - Petitioner moved an
application u/s 468 of Cr.P.C. alleging that the complaint was.beyond
limitation - Held - No stage prior to filing of the complaint before JMFC,
Indore, the respondent ever made demand for the returning of dowry
articles - In the FIR lodged in the year 2004, streedhan was not
demanded - Even if the date of divorce decree dated 6th May 2007 is
taken into consideration, filing of complaint before the Indore Court
was within limitation, which was dismissed on the ground of jurisdiction
- Present proceeding filed before JMFC, Dewas would provide
limitation to the respondent u/s 470 & 473 of Cr.P.C. and would itself
save the limitation u/s 468 of Cr.P.C. : (Paras 4 & 21)

TUS FiHAT Giedl, 1973 (1974 &7 2), 7T 482 — goaeff u=fh % d9
ITE, 2008 B ENET I TE FE G B BIROT ORT 406 LA, B
FTT Rrera gvga 91 — rh F U, B uwr 468 B AT Ay
Y B gy APTwed fear f Rewa, R gafy @ W oot —
afifEiRe - draged, s=iv @ wa Romd vwxa axF @ o
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Subodh Abhyankar, for the applicants.
Vivek Patwa, for the non-applicant.

ORDER

M.C.GARG, J.:- This is a petition filed by the petitioner husband under
section 482 of Cr.P.C aggrieved by the order dated 15th of February, 2010
passed in Criminal Revision no. 168/2009 by the second Additional Sessions
Judge, Dewas whereby the second Additional Sessions Judge confirmed the
order dated 04th of November, 2009 passed in Criminal Case no. 3349/
2008 arising out of an application under section 468 of Cr.P.C. Vide the
impugned judgment, the Additional Sessions Judge upheld the view taken by
the Court of Metropolitan Magistrate that the complaint filed by the respondent
against the petitioner under section 406 of IPC was within limitation and was
not barred by limitation as was pleaded by the petitioner by moving an
application under section 468 of Cr.P.C.

2. Brieffacts giving rise to the filing of this petition are that the petitioner
was married with respondent Kavita according to Hindu Rites on 08th-of July,
2003. On account of dispute which arose between the parties, they decided
to take divorce which was granted on 06th of April, 2007. Respondent / wife
also filed a complaint against the petitioner under section 498-A of IPC wherein
the petitioner was convicted, but later on, after making payment of Rs.50,000/-
to the respondent as lumpsum amount before the Hon'ble High Court,

proceedings under section 498-A of 1PC were quashed without disturbing
the other pending proceedings which included the complaint filed by the
respondent under section 406 of IPC.

3. Respondent / wife had filed a separate complaint under section 406 of
IPC alleging criminal breach of trust against the petitioner on account of non-
return of Streedhan given to her at the time of marriage. Complaint was filed
on 29th of August, 2008 at Dewas. It may be observed here that prior to that,
the respondent had also filed a similar complaint in the court at Indore on 10th
of September, 2007 and the said complaint vide order dated 22nd January,
2008 was dismissed holding that-cause of action arose at Dewas. Against the
said order, criminal revision was also preferred by the respondent which was
dismissed and finally a petition under section 482 of Cr.P.C was filed before
this Court which was also dismissed confirming the order of the Trial Court.

4. It is thereafter, the respondent filed second complaint as aforesaid

'
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before the Court of JMFC at Dewas which was registered on 04th of
November, 2008. After appearance of the parties, the petitioner filed an
application under section 468 of Cr.P.C alleging that the said complaint filed
under section 406 of IPC was beyond limitation. It is submitted that cause of
action, if any, for filing complaint under section 406 of IPC arose in favour of
the petitioner on 23rd of March, 2004, when by filing criminal complaint against
the petitioner under section 498-A of IPC, the respondent also stated that
even her Streedhan was not returned by the petitioner. As such, it is submitted

" that the said second complamt was beyond limitation and thus l1ablc to be

dismissed.

5. A reply was filed by the respondent to the aforesaid application,
besides filing applications under sections 470,472 and 473 of Cr.P.C seeking
set off of the period spent by the respondent in prosecuting other remedies.
The Trial Court dismissed the application of the petitioner under section 468
of IPC. The petitioner then preferred a criminal revision before the 2nd
Additional Sessions Judge, Dewas, but the same was also dismissed vide the
impugned order dated 15th of February, 2010. It is aggrieved by the aforesaid
order passed in revision under section 397 of Cr.P.C, the petitioner has filed
the present petition under section 482 of Cr.P.C.

6. The f)etitioner submits that in her complaint filed in the year 2004, the
respondent made mention about return of dowry articles in the following words

“Mere pitha ko B.P. ka problem hai, is karan report likhne ke -
douran prakash ke kahne par ki ham alag-alag ho jayenge,
dahej ka saman bhi louta dega, jisme 60 hajar upraya sahlt
dahej me liye gaye saman ka ullekh kiya gaya™.

7. It is submitted that this assertion in the complaint filed on 28th of
March, 2004 gave cause of action in favour of the respondent under section
406-of IPC, hence it can be said that content of the FIR does not disclose the-
cause of action. It is further submitted that this written complaint was lodged
in police station on23rd of March, 2004, on the basis of of which, FIR was
registered on 28th of March, 2004. It is therefore submitted that cause of
action under section 406 of IPC if any, arose prior to 23rd of March, 2004 or
at best on 23rd of March; 2004, The limitation for filing complaint for
commission of offence under section 406 of IPC, therefore expired on 23rd
March, 2007. Admittedly, the respondent filed her first complaint under section
406 of IPC only on 18th of May, 2007, even the said complaint was not
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within limitation.
Petitioner submits that the factum of filing of FIR wherein allegation
‘regarding return of dowry articles was also made a mention, has been referred
to by Revisional Court in paragraph-15 of the impugned order. The said Court
has wrongly held that those allegations made by the respondent claiming her
Streedhan and merely because a list of articles of Strecdhan was given to the
police station, it was not a proof of demand of the same from the petitioner.

8. Tt is also submitted that it has also been wrongly held by the Sessions
Judge that since the case arising out of the FIR made earlier was disposed of
on 2 1st of October, 2008 and before that present complaint was filed by the
respondent on 29th of August, 2008 before the Court at Dewas, the complaint-

_was within limitation. It is submitted that this observation of the Revisional
Court is nét in accordance with law, in as much as, the Court failed to consider
that once mention was made in the FIR regarding return of dowry articles
sometime in the year 2004, the limitation which had expired in the month of
March, would not have been extended merely because the previous complaint
was pending since 21st October, 2008 for the simple reason that the said
complaint itself was not maintainable.

9. Learned counsel for the petitioner therefore submits that in the present
case, the order passed by the trial Judge in having dismissed the application of
the petitioner under section 468 of Cr.P.C holding that the complaint filed
under section 406 of IPC was within limitation and the order passed by the
Revisional Court upholding the aforesaid order of the trial Judge was contrary
to law and in fact continuation of the proceedings against the petitioner under
section 406 of IPC by the second complaint by the respondent/ wife amounts
to abuse of process of Court. It is thus submitted that this Court is competent
to entertain the present petition under section 482 of Cr.P.C.

10.  Onthe other hand, learned counsel appearing for the respondent wife
submitted that present petition was barred under section 397(2) of CtP.Cin
as much as present petition was nothing else, but second revision.

11.  Both sides also relies upon the various judgments, in as much the
petitioner has cited the judgments reported in 2002 Cr.L.J 426 (on the aspect
of second revision) & 1994 Cr.L.J. 422 ( alleging that there is no continuous
cause of action under section 406 of IPC ).

12.  -Atthe outset,  may take note of allegations made by the respondent '

-
.
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in her FIR which was lodged by her on 28th of March, 2004 whereby the
case was registered under section 498-A of IPC. On perusal of the FIR, it
seems that in addition to allegation of cruelty made by the petitioner, she also
made mention which reads as under:

iR frr 1 B.P. ¥ yed § 39 orvr Rl fermam @ §vw
UHIE B HE W 5 80 T 2 B A, T2 F A9 A e
- 27 o 60 IR W, AT TR A oIy T W o Seer far
T, R g uE Rrears Ay 9 @ g A oft W arr 7E aR ge
grer a1 € S A0 arguRerfa F o 3 @ W Ry v @ 8
e ST wa A e ¥ TR o) ) filent & &, ¥ o
W wwa A qel v T aedd § wife 7 7w @ o 2 @ g
ST W AR STel @i AR ol 3§ AF IR AR T s ga § )
IR P 2 5 e oRE Yo @ Fiaard! o Sa ¥ R
- e @ 1@ ard 3E £ il S eiiede v £ 99 wuet W
THRAT AMSY | U1 A | RGA1 9181 © i1 S99 W gRer &
R W 1@ 2 A T B B B g # e 7w
free= fra 219193 R B g9 4 e Revdl <are o< e R
I "E AT WY, e e 8 | wieif — wfaer Wo. warr

13.  Perusal of this FIR goes to show that while there is mention about
returning of dowry articles by the petitioner, the same is with arider that the
dowry articles can be returned only if the parties decided to live separately.
However, it is also clear that by this FIR, the respondent only wanted an
action to be taken against the petitioner under section 498-A of IPC and not
under section 406 of IPC.

14.  Itis also submitted that the offence under section 406 of IPCis a
continuing offence since the petitioner had not returned the dowry articles.
Cause of action continued when the second complaint was filled. The second

complaint was also saved on account of provision contained under sections
470, 472, 473 of Cr.P.C.

15.  From the aforesaid, it is apparent that there was no demand made by
the respondent regarding dowxy articles, mention of the petitioner havmg agreed
to pay the sum was subject to the parties living separately. The respondent,

. thereafter, filed a complaint under section 406 of IPC before the Court of
-~ JMFC, Indore, wherein specific. demand was made for returning of the dowry

articles and the said complaint was dismissed on 04th of November, 2009. -
Obviously, this was first time to call upon the respondent to return the dowry
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articles, Since this complaint was dismissed on the ground of jurisdiction, she
filed second complaint at Dewas Court subject matter of the said proceedings.

16.  The said complaint by the Court of Indore was dismissed on 22nd of
August, 2008 and before dismissal of the complaint, the application before
the Dewas Court was moved by the petitioner. It is submitted that on account
of section 470 & 473 of Cr.P.C, application for taking action against the
petitioner under section 406 of IPC was within limitation. The aforesaid
provision is quoted for the sake of reference which reads as under ;

“470. Exclusion of time in certain cases. (1) In computing
the period of limitation, the time during which any person has
been prosecuting with due diligence another prosecution,
whether in a court of first instance or in a court of appeal or
revision, against the offender, shall be excluded:

Provided that no such exclusion shall be made unless the -

prosecution relates to the same facts and is prosecuted in good
faith in a court which from defect of jurisdiction or other cause

of a like nature, is unable to entertain it.
{

(2) Where the institution of the prosecution in respect of an
offence has been stayed by an injunction or order, then, in
computing the period of limitation, the period of the continuance
of the injunction or order, the day on which it was issued or
made, and the day on which it was withdrawn, shall be
excluded.

(3) Where notice of prosecution for an offence has been given,

" or where, under any law for the time being in force, the previous
consent or sanction of the Government or any other authority
is required for the institution of any prosecution for an offence,
than, in computing the period of limitation, the period of such
notice or, as the case may be, the time required for obtaining
such consent or sanction shall be excluded.

Explanation. In computing the time required for obtaining the
consent or sanction of the Government or any other authority,
the date on which the application was made for obtaining the
consent or sanction and the date of receipt of the order of the
Government or other authority shall both be excluded.

=i
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(4) In computing the period of limitation, the time during which
the offender- (a) Has been absent from the India orfrom any
territory outside India which is under the administration of the -
Central Government, or

(b) Has avoided arrest by absconding or concealing himself,
shall be excluded.

473, Extension of period of limitation in certain cases.
Notwithstanding any thing contained in the foregoing provisions
of this Chapter, any court may make cognizance of an offence
after the expiry of the period of limitations, if it is satisfied on
the facts and in the circumstances of the case that the delay
has been properly explained or that it is necessary so to do in
the interests of justice.”

17.  The Sessions Court has uphefd the order of Judicial Magistrate First
Class while dismissing the revision petition filed by the petitioner. It will be
relevant to take note of paragraph -12 of the impugned order:

12— & AT B TS B JHR GRaTe gRT S uRarg v
B TE, AFER fA1F 8.7.2003 @ uRarfear o1 RarE vorw ww B
el gan Ud uRare v e WS araR aRerfedr R g
warsT @ Rurd gfera o wrareh Surg # 23.3.2004 B B T
RTe o) gfer oA Biaared 3at g7 91%7 498Y ALE.f. U R
3/4 <89 ufve sfFEm o1 yexo gefieg fhar Tan R
YEIeToTdt HeaT @1 <Y qaw. A T Ud werer WiE Bt Ue a9
% W BRIETE §d 1000 B9 @ 3ef go & 2heq fm 1ar| 9
TRt BT Frof g <ifve AR o @ Ee @ e
TG 768 /2004 AR f&A1% 18.8.2006 F1 Tl | §H ATURIRIG
gBYel o1 feH FR1ERer fRAte 21.10.2008 B AR 7Y, 9=
T, TUSYIc $RIR & ATIRIRIG YANIETT HHI% 602/ 2007
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¥ @ifda g vd afardt B gederviesal geTer T w4 50,000 B
AE B AR Y SR A wd ) eREN @ g1 9w B g

On the basis of the aforesaid observations, the Sessions Court found
the application under section 406 of IPC within time.

18.  Itwill bealso relevant to take note that compromise reached between

-
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the parties when the petition came before this Court. With the respect to . .

conviction of the petitioner under section 498-A of the IPC which matter was -
- settled between the parties amicably. Following order was passed in criminal .
‘revision no. 602/2007 by Hon'ble Mr. Justice N.K. Mody on 21st of October,

2004. The said order reads as.under :

“Heard on the application which has been filed for
compromise.

Learned counsel for both the parties submit that decree
of divorce has already been passed in favour of complainant
by Civil Court vide judgment and decree dated 22/09/2005.
It is submitted that a separate petition has been filed for
recovery of Istri-Dhan and also the amount which has been
spent in marriage. It is submitted that so far as offence under
Section 498-A of IPC is concerned, the matter has been settled
between the parties and petitioner is paying a sum of
Rs.50,000/- to the complainant.

In the facts and circumstances of the case, application
is allowed. Petitioner shall pay a sum of Rs.50,000/- to the
complainant within a period of 2 months, failing which petitioner
shall be liable to suffer the jail sentence as awarded by the
Courts below. It is made clear that decision of this case will
not affect the other cases which are pendlng before the other
Courts pending between the parties.”

19. It wastherefore, apparent that even at the time of compromise, the
‘parties were fully aware of the other proceedings which were going on within
parties under section 406 of IPC. In any case, the limitation was also served
under the provisions of Section 470 and 473 of Cr.P.C., as the complainant
was prosecuting the remedy in accordance with law.

20. Now, comin;g to the judgment cited by the parties with respect to law

of limitation, the only judgment cited on behalf of the petitioner was of Calcutta.-

High Court, wherein it has- been held that the offence of dishonest

misappropriation and criminal breach of trust is not a continuing offence. .}

" However, Hon'ble Supreme Court has also dealt with the issue of limitation *"
-with respect to matrimonial offence in the following manner in the case of -

" Vanka Radhamanohari (smt) Vs. Vanka Venkata Reddy and others, 1993

F N
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7. It is true that the object of introducing Section 468 was to
put a bar of limitation on prosecutions and to prevent the parties
from filing cases after a long time, as it was though proper that

. after a long lapse of time, launching of prosecution may be
vexatious, because by that time even the evidence may
disappear. This aspect has been mentioned in the statement
and object, for introducing a period of limitation, as well as by
this Court in the case of State of Punjab v. Sarwan Singh .
But, that consideration cannot be extended to matrimonial
offences, where the allegations are of cruelty, torture and
assault by the husband or other members of the family to the
complainant. It is a matter of common experience that victim
is subjected to such cruelty repeatedly and it is more or less
like a continuing offence. It is only as a last resort that a wife
openly comes before a Court to unfold and relate the day-to-
day forture and cruelty faced by her, inside the house, which
many of such victims do not like to be made public. As such,
Courts while considering the question of limitation for an
offencé under Section 498A i.e. subjecting a woman to cruelty -
by her husband or the relative of her husband, should judge
that question, in the light of Section 473 of the Code, which
requires the Court, not only to examine as to whether the delay
has been properly explained, but as to whether "it is necessary
to do so in the interest of justice".

8. In the case of Bhagirath Kanoriav. State of M P, this
Court even after having held that non-payment of the employer's
contribution to the Provident Fund before the due date, was a
continuing offence, and such the period of limitation prescribed
by Section 468 was not applicable, still referred to Section 473
of the Code. In respect of Section 473 it was said:

That section is in the nature of an overriding provision
- according to which, notwithstanding anything contained in
the provisions of Chapter XXXVI of the Code, any Court
may take cognizance of an offence after the expiry of the
period of limitation if, inter alia, it is satisfied that itis -
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necessary to do so in the interest of justice. The hairsplitting
argument as to whether the offence alleged against the
appellants is of a continuing or non-continuing nature, could
have been averted by holding that, considering the object
and purpose of the Act, the learned Magistrate ought to
take cognizance of the offence after the expiry of the period’
of limitation, if any such period is applicable, because the
interest of justice so requires. We believe-that in cases of
this nature, Courts which are confronted with provisions
which lay down a rule of limitation governing prosecutions,
will give due weight an consideration to the provisions
contained in Section 473 of the Code.”

21. In view of the aforesaid judgment and also in the facts of this
case, I find that at no stage, prior to filing of the complaint before the
Court of JMFC, Indore, the respondent ever made demand for the
returning of dowry articles. Infact mention of return of dowry articles in
the FIR in the year 2004 is not a demand. It is only a mention of fact of
the state of mind of the petitioner, who wanted to return the dowry articles,
once the parties started living separately. In these circumstances, even if
the date of the divorce decree dated March 6, 2007 is taken into
consideration as the law, such-date of providing a cause of action then
also, filing of complaint before the Indore Court was within limitation.
Since thereafter the said complaint was dismissed on the ground of
jurisdiction on January 22, 2008, the present proceedings filed before
the Court of Judicial Magistrate First Class, Dewas soon before the
dismissal of the first complaint would provide limitation to the respondent
under Section 470 and 473 of Cr.P.C. and would itself save the limitation
. of the complaint under Section 468 of Cr.P.C.

22, Taking all these facts into consideration, I find no infirmity in the
approach of the Additional Sessions Judge in having upholding the order
of the trial Judge. The petition filed by the petitioner is therefore dismissed.

23.  Parties shall appear before the Court concerned on the date already

+ fixed or if no date is fixed, then on October 9, 2012. A copy of this order be :

sent to the trial Court alongwith the record.

C.C.as perrules.
Petition dismissed.

'Y
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MISCELLANECUS CRIMINAL CASE
Before Mr. Justice Brij Kishore Dube
M.Cr.C. No. 2590/2013 (Gwalior) decided on 17 April, 2013

MOHAN LALAGARWAL ...Applicant
Vs. ’
G.C.M. CONSTRUCTION PVT.LTD. - ...Non-applicant

Negotiable Instruments Act (26 of 1881), Sections 142 & 145 -
Cognizance and Evidence on Affidavit - Held - Cognizance taken by
the Magistrate on complaint supported by an affidavit of the
complainant cannot be held illegal or without jurisdiction - Section 145
includes the proceedings of the complaint case at the pre-summoning
stage, therefore affidavit could be filed and relied upon - This section

allows that the evidence of the complainant has to be given on affidavit.
(Paras 10, 15 & 16)

Wﬁi@ﬂaféﬁwv(mm wzs) SIeTY 142 T 145 — 1997 yF
gv G977 7 R — afteiRa — emasdl #1 wuyr 13 @ wrer @) 1
Rrerd w afrge grRT 99 o 91 9 odg s 7 siftreRar
B g, aififefRa 7€ fear o wwar — a1 145 ¥, W d uwe w
Rrema o &) safear wafase &, o w9er o3 ywqa fear o
m‘a‘aﬁ?mamﬁﬁmmm?—wwmﬁﬁﬁréeﬁﬁ%
ﬁmmamfﬁm&aﬁmawwﬁmaﬁl .

Cases referred :

© 2007 CRLL.J. 2007 (Bombay), 2009 (2) MPHT 1 (SC), 2012 (2)
MPHT 12 (CG), (2010) 3 SCC 83, 2011 (1) MPHT 191, 2012 CRLL.J.

* 577 (Allahabd), 2005 (2) MPLJ 419, ILR (2009) MP 1836, 2010 (II) MPJR -

159.

R'S. Bansal, for the applicant.
Rajmani Bansal, for the non-applicant.

ORDER

Briy Kisnore Dusk, J.:- This petition under Section 482 of Cr.P.C.
has been filed by the petitioner for quashing the order dated 6.11.2007 passed
by Special Judicial Magistrate, Gwalior in Criminal Case No.13141/2007
(complaint) whereby on the basis of complaint filed by the respondent herein,

L
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cognizance has been taken against the petitioner herein under Section 138 of
Negotiable Instrument Act (for short “the Act”) and directed to issue summon
for his appearance before it.

(2)  Therelevant facts for adjudication of the matter are that the respondent
herein/complainant filed a complaint before the Trial Court through it§ Director,
Ashish Mittal and the power of attorney holder, Mukesh Kumar Mittal against
the petitioner herein/accused for an offence punishable under Section 138 of
the Act alleging that the petitioner herein/accused has taken loan of
Rs.3,00,000/- on 23.6.2003 from the complainant. The petitioner has issued
four cheques dated 13.8.2007 bearing Nos.364961, 364962, 364963 and
364964 of Rs.50,000/- each in favour of the complainant towards discharge
of his liability. When the aforesaid cheques were presented by the complainant
in the Bank for payment, the same were dishonoured and as the.amou'nt was
not paid by the petitioner in spite of notice of demand, therefore, the complainant
filed a complaint under Section 138 of the Act on 8:10.2007. The learned
Special Magistrate took cognizance of the offence by the impugned order
which reads as under”

A oRard) gRT yxgd uRae vz, wwefA & vy ux g
ST B yaeieT ¥ AR @ gy weet fifaa aifefea 1881

© W] R 138 & YT & S0 IS AU FIRG B g 9aie
AR &N X AR BT W= foran et 2 .o

Being aggrieved thereof, this petition under Section 482 of CL.P.C. preferred
by the petitioner herein/accused.

(3)  ShriR.S. Bansal, learned counsel appearing on behalf of the petitioner
submits that since no statement of the respondent/complainant was recorded
" under Sections 200 or 202 of Cr.P.C., therefore, taking cognizance and
summoning the accused is bad in law, thus, the impugned order passed by the
Trial Court is illegal and deserves to be set aside. Learned counsel has placed
reliance on the following decisions:

(1) Maharaja Developers and another Vs. Udaysingh
Pratapsinghrao Bhonsle & another, 2007 CRI.L.J. 2007
(Bombay);

(2)  National Small Industries Corporation Ltd. Vs,
State (NCT of Delhz) and others, 2009 (2) M.P.H.T. 1 (SC)
and
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(3)  National Highways Authority of India and others
Vs. Ramesh Kumar Suryawanshi and another, 2012 (2)
M.P.H.T. 12 (CG).

(4)  Inresponse, Shri Rajmani Bansal, learned counsel appearing on behalf
of respondent herein/complainant submitted that in view of the Sections 142

. and 145 of the Act, taking cognizance on the basis of the complaint supported

by an affidavit, the learned Trial Court has not committed any illegality,
therefore, prayed for dismissal of the petition, In support of his contention, he
placed reliance on the following decisions:

(1>  Mandvi Cooperative Bank Limtied Vs. Nimesh B.
Thakore, (2010) 3 SCC 83;

(2)  M/s. Amita Gas Service and another Vs. Raman Gupta,
2011 (1)M.P.H.T. 191 and

(3)  Sachin Agarwal Vs. State of Uttar Pradesh and others,
2012 CRI.L.J.577 (Allahabad).

(5)  Thave considered the rival contentions of the learned counsel for the

+ parties and perused the record.

. (6)  Admittedly, the learned Trial Court has taken cognizance against the

petitioner under Section 138 of the Act on the basis of complaint and affidavit
of complainant, Ashish Mittal as well as other documents produced by the
complainant in support of the averments made in the complaint.

{7 The core question for consideration is that whether the learned Trial Court

. <.erred in law by taking cognizance against the petitioner under Section 138 of the
.. Actonthe basis of affidavit sworn by complainant without recording his statement
* and staternent of his witnesses under Sections 200 and 2020f CtP.C.?

"(8)  Section200 of Cr.P.C. which deals with the cognizance of the offence
- reads asunder:

“200. Examination of complainant — A Magistrate taking
cognizance of an offence on complaint shall examine upon oath

the complainant and the witnesses ‘present, if any, and the™ -
substance of such examination shall be reduced to writingand -
shall be signed by the complainant and the witnesses, and also

by the Magistrate: :
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Provided that, when the complaint is made in writing, the Magistrate
need not examine the complainant and the witnesses-

(a)  ifa public servant acting or purpérting to act in the
discharge of his official duties or a Court has made the
complaint,; or

(b)  ifthe Magistrate makes over the case for inquiry or e
trial to another Magistrate under Section 192:

Provided further that if the Magistrate makes over the case to

another Magistrate unider section 192 after examining the

complainant and the witnesses, the latter Magistrate need not .
re-examine them.”

(9)  Section 142 of the Act deals with cognizance of offence under the Act
and Section 145 of the Act deals with the evidence on afﬁdawt Sections 142
and 145 of the Act reads as under: .

“142. Cognizance of offences —Notwithstanding anything
- contained in the Code of Criminal Procedure, 1973 (2 of
1974)-

{a)  nocourtshall take cognizance of any offence punishable

under section 138 except upon a complaint, in writing, made

by the payee or, as the case may be, the holder in due course Fy
of the cheque;

(b)  suchcomplaint is made within one month of the date
on which the cause of action arises under clause (c) of the
proviso to section 138:

[Provided that the cognizance of a complaint may be taken by ) ~
the Court after the prescribed period, if the complainant satisfies

the Court that he had sufficient cause for not making a complaint

within such pef'iod.]

(c) no court inferior to that of a metropolitan Magistrate
or a Judicial Magistrate of the first class shall try any offence
punishable under Section 138.]”

“145. Evidence on affidavit - (1) Notwithstanding anything
contained in the Code of Criminal Procedure, 1973 (2 of

ED gy itk
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1974), the evidence of the complainant may be given by him
on affidavit and may, subject to all just exceptions be read’in
evidence in any enquiry, trial or other proceeding under'the )
said Code. S

(2) The Court may, if it thinks fit, and shall, on the applicati_oi; of .
the prosecution or the accused, summon and examine any person
giving evidence on affidavit as to the facts contained therein.”

(10)  The effect of non-examination of the complainant on oath before taking
cognizance in a case for commission of offence under Section 138 of the Act
has been considered by this Court in the case of Mahendra Kumar Vs.
Armstrong and another, 2005 (2) M.P.L.J. 419, wherein it has been held
that by non-examination of the complainant under Séction 200 of Cr.P.C., the
cognizance taken by the Magistrate under Section 138 of the Act cannot be
held illegal or without jurisdiction. In Abhilasha Agnihotri Vs. Dilip, LL.R.
(2009) MLP. 1836, this Court also considered the matter and held that no
illegality has been committed by the Court in taking cognizance against the
applicant on the ground that the statement of complainant was not recorded
under Sections 200 or 202 of Cr.P.C. This Court in the case of Jitendra
Singh Kushwaha Vs. Bhajan Lal Rai, 2010 (II) MPJR 159 again reiterated
that it is not incumbent on the Magistrate to record a statement of the
complainant on oath. Cognizance can be taken on the basis of affidavitin
support of the complainant. In M/s Amita Gas Service and another (supra)
this Court considered the issue and held that where the Trial Court took
cognizance against the petitioners under Section 138 of the Act on the basis
of affidavit sworn by complainant and without recording the statement of
complainant and his witnesses under Sections 200 and 202 of Cr.P.C., the
Magistrate has not committed any illegality or irregularity.

(11)  The High Court of Allahabad in the case of Sachin Agarwal (supra)
held that the plea that the Magistrate was required to observe the provisions -
contained in.Sections 200 and 202 Cr.P.C. does not appear to have any
substance especially when Section 145 (1) of the Act contemplates taking of

_ the complainant's evidence.on affidavit not only in the trial but also in any

inquiry or other proceedings.

(12) Inthe case of Maharaja Developers (supra) the complainant fileda °
complaint in writing on 21.4.2006 against the accused, Maharaja Developers
and Vijay Tulsiramji Dangre under Section 13 8 of the Act on account of
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dishonour of cheques issued by the accused in favour of the complainant and
his sister. The said complaint contains a selemn affirmation by the complainant
at the foot of it. The complainant also filed certain documents along with the
complaint. On perusal of the complaint and the documents filed with it, the
learned Magistrate has taken cognizance under Section 138 of the Act, A
Division Bench of the Bombay High Court after considering the relevant
provisions of the N.I. Act and Criminal Procedure Code held that the non-
obstante clause in Section 142 or 145 of the N.I. Act does not override the
provisions of Section 200 of Cr.P.C. and it is mandatory for the Magistrate to
examine the complainant who has filed the same under Section 138 of the
N.I. Act though with an affirmation as regards truthfulness of the contents of
the complaint. It, therefore, follows that the Magistrate is obliged and duty
bound to examine upon oath the complainant and his witnesses before issuance
of process under Section 204 of Cr.P.C. though there is a solemn affirmation
at the foot of the complaint by the complainant. In the aforesaid case, the
complainant has not filed a separate affidavit.

(13) In National Small Industries Corporation Lid. (supra), the Apex
Court held that where an incorporeal body is the payee and the employee
who represents such incorporeal body in the complaint is a public servant, he
being the dé facto complainant, clause (a) of the proviso to Section 200 of the
Code will be attracted and consequently, the Magistrate need not examine the
complainant and the witnesses.

(14) In the case of National Highways Authority of India and others
(supra) the respondents filed a complaint in the Court of Judicial Magistrate
Ist Class, Raipur alleging commission of offence under Section 138 of the Act
of 1881 against the petitioners. The learned Magistrate after taking into
consideration the contents of the complaint, took cognizance of the offence
and issued process, against which, the petition under Section 482 was
preferred. A Single Bench of Chhattisgarh High Court held that requirement
of examination of complainant on ocath even in cases of complaint alleging
commission of offence under Section 138 of the Act is mandatory, and
therefore, the order taking cognizance is set aside. In the case in hand, the
complainant has filed an affidavit in support of the complaint, which was not
filed in the aforesaid case. ' '

(15) Section 145 of the Act has excluded the provisions of Criminal
Procedure Code with regard to the manner in which evidence of complainant
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isto be taken. Section 145 (1) of the Act provides that notwithstanding anything
contained in the Code of Criminal Procedure, 1973, the evidence of the
complainant may be given'by him on affidavit and may, subject to:all;just

exceptions be read in evidence ini any inquiry, trial or other proceedings under
the said Act. However, the Court has power in certain circumstances to
examine the person giving evidence on-affidavit either on the application of
- the prosecution or the accused and this provision is, contalned in sub-section
(2) of Section 145 of the Act. Therefore accordmg to the prov151ons ‘of Section
145 of the Act, the Maglstrate was not legally requlred to examineg the
complainant and his witnesses as provided in section. 200 of the Code of
Criminal Procedure. The expressxons “inquiry” and =‘othenproceedlng used
in section 145 (1) of the Act very well 1ncludes the proceedmgs of the complamt
case at the pre summoning stage, therefore the affidavit could be ﬁled and
relied upon by the Magistraté in taking the cogmzance

T "- L

(16) In the case of M/s Mandvi Cooperative Bank Ltd (supra) the
Hon'ble Supreme Court very specifically held that provxslons of Sections 143,
144, 145 and 147 of the Act have overriding effect on the Code-of Criminal
Procedure. Section 145 of the Act allows that the ev1dence of the complainant
has to be glven on affidavit. : '

(17) In vxew of the aforernentloned factual and legal dlscussmns thls Court
does not find any substance in the petition worth for invoking inherent powers
enshrined under Section 482 of Criminal Procedure Code, therefore, the
petition is hereby dismissed. =~ . | . ., - -

[
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MISCELLANEOUS CRIMINAL CASE
A Before Mpr. Justice G.S. Solanki : .
M Cr.C.No. 10287/2012 (Jabalpur) decided on 16 July, 2013

ARUNLATADERIA(SMT) | - . o Apphcant
Vs. ~ T
STATE OF M.P. & anr. I o Non—apphcants

Crtmmal Procedure Code, 1973 (2 of 1974), Section 482 &
Cooperative Societies Act; M.P. 1960 (17 of 1961), Sections 64 &:
51-B - Quashing F.I.R. - Allegation against applicant-and other
co-accused that they were involved in preparing the forged

Petition dismissed.

-
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document and they made loss to the Co-operative Society - Held -
Offence committed in relation to administration of Co-operative
Societies, there is no bar under the Co-operative Societies Act for
resort to provisions of general criminal law - No case is made out
for exercising the extraordinary jurisdiction u/s 482 of Cr.P.C.
(Paras 2,34 &.7)

JVS FfHaT GRTl, 1973 (1974 &7 2). €T 482 T "Nl wiarge!
FR5as, 7H. 1960 (1961 BT 17), iy’ 64 7 513} — e qan wfads=
# sftrafeq fear s - AT AR I we—algE @ faeg alreem
fr ¥ gefa TR w= ¥ whnfaa o sty s wsard wiasd
Tty wgard — afifreifa - gee™ giugd @ vamwa @ g9fta s
FIRe. fFar n, wa gve fafr &1 sade o @ fav weerd waEd
Ffrfran @ Fwla g o7 T - TUH. Hﬁﬂm482$<ﬂa1fﬁ
FHTHTOT AR”SIRGT BT GAT FIH BT GHOT @) qar|

Cases referred :
ILR (2010) MP, SN 30, (2009) 11 SCC 424, (2009) 5 SCC 199.

GS. Ahluwalia, for the applicant.
A.P. Singh with Vivek Shukla, for the non-applicant No.2.
Akshay Namdeo, P.L. for the non-applicant/ State.

ORDER

G.S. SoLanki J.:- Applicant invoked the extraordinary jurisdiction of
this Court u/s 482 of Cr.P.C for quashment of First Information Report and
investigation of crime no. 218/2012 registered at police station Babai, District
Hoshangabad.

2. The facts, in short, giving rise to this petition are that complainant/
respondent no.2 Anil Kumar, Deputy Commissioner, Co-operative Society
Hoshangabad has lodged the FIR (Exhibit P-15) through written
application dated 27/07/2012 wherein it is alleged against this applicant
and other co-accused that they were involved in preparing the forged
document and thereby they made loss to the tune of Rs. 8,38,638/- to
the Co-operative Society. It is further alleged that the report is lodged
on the basis of audit made in the year 2009-2010 to 2011-2012. Audit

report is Annnexure P-14 wherein applicant and co-accused Sandhya
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Sharma had supplied 59.02 quinitals of less wheat contrary to the purchase
policy and made loss to the tune of Rs. 66,692/- to the society. Itis also
found that applicant and co-accused were involved in misappropriation
of amount of Rs. 1,69,370/- in the name of prasangik expenses. It is
found in the audit report that in the year 2010-201 1, 75 quintalsof less
wheat was supplied by them and thereby made loss of Rs. 90,000/~ to
the society. Further they have made loss of Rs. 3,48,655/- in the name
of prasangik expenses. It is also found that 79 empty bags were not
returned as per the audit report of 2009-2010 and 2010-2011
respectively and caused heavy loss to the society. It is further alleged
that there was no office of the society however, an amount of Rs.
1,41,000/- have been paid by way of rent. On the basis of aforesaid
allegation made in the written application, respondent no.1 SHO, Police
Station Babai has registered the FIR against the applicant and co-accused
persons u/s 420, 467, 468/34 of IPC. Hence, this petition. '%

-

3. Learned counsel appéaring on behalf of the applicant- sub-m,its that

respondent no.2 lodged the First Information Report against the sz’plicant
with malafide intention because during the inquiry conducted by respondent
no.2/complainant in compliance of order of this Court passed:in W.P.
No. 16284/2011 filed by one Murarilal Patel wherein respondqrilt no.2/
complainant has demanded Rs. Two lacs from the husband of applicant
to give the report in favour of society. When such demand was not
fulfilled, respondent no.2 gave a report against the society and théreafter,
lodged a false report against her. Itis further submitted that applicant
already raised the dispute u/s 64 of Co-operative Societies Act:against
the District Manager of M.P. State Co-operative Limited, Hoshangabad
for showing the less supply of wheat to them by the society and.same is
pending. It is further submitted that wheat were purchased inthe year
7009-2010 and 2010-2011 (Annexure P-12) under due authorization
letter of the Collector. In the year 201 1-2012, the transporter authorized
by the State Govt. lifted the wheat from the society but did not deliver
the same to its destination. In this regard, report (Annexure P-13)is
lodged by the society. It is further submitted that in view of provision of
section 51 .-B of M.P. Co-operative Societies Act amount can be
recovered after giving the notice and opportunity of hearing to the
purchaser and applicant. Itis submitted that when specific provision has
been made under the Statute then the remedy lies in thé said procedure.
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In these circumstances, FIR lodged by respondent no.2 is bad in law and
liable to be quashed therefore, prays for quashment of FIR against the
applicant.; Learned counsel has placed reliance on ILR (2010) MP, SN
30 Meena Rathore (Smt.) Vs. CBI, ACB Bhopal.

4. Learned counsel appearing on behalf of State and respondent no.2
opposes the contention raised on behalf of applicant and submit that for
offence committed in relation to adminigtration of cooperative societies,
there is no bar under the Cooperative Societies Act for taking resort to
provisions of general criminal law. They placed reliance on (2009) 11
SCC 424 State of Madhya Pradesh Vs- Rameshwar and others, (2009)
5 8CC 199 K. Ashoka Vs. N.I. Chandrashekar and others.

5. T have perused the First Information Report alongwith annexures filed
by respective parties. .
6. it is true that some dispute has been raised by society u/s 64 of

the Co-operative Societies Act in connection with objection raised in the
. audit report: -One of the rent note in regard to the office is also produced
on record by the applicant. Some allegations are also made in regard to
demiand of Rs. Two lacs from the husband-of applicant by respondent
no:2.but.on the basis of aforesaid facts, the material found in the inquiry
report.coniducted by respondent no.2 alongwith audit reports of 2009-
2010, 2011-2012 cannot be brushed aside easily. The rent note and
other objection made before the Authority may be a good defence during
the trial but at this stage same cannot be considered meticulously. At
present there is.-huge material on record showing the prima facie
commission of offence u/s 420, 467, 468/34 of IPC and same cannot be
easily brushed aside in the garb of dispute raised u/s 64 of the Cooperative
Societies Act. In these circumstances, case of this case is totally different
to the case of Meena Rathore (supra) cited on behalf of applicant.

7. . Since there is no bar in the Cooperative Societies Act for taking
resort to prgivisiqns of general criminal law as observed and held in the
case of Rameshwar and others (supra), I am of the view that no case is
made out for exercising the extraordinary jurisdiction u/s 482 of Cr.P.C.

8 ** The petition fails and liable to be dismissed and is hereby dismissed.

Petition dismissed.

o

4
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1.L.R. [2014] M.P., 277 -
MISCELLANEOQUS CRIMINAL CASE
. Before Mr. Justice B.D. Rathi
M.Cr.C. No. 4179/2013 (Gwalior) decided on 8 January, 2014

MANOIJ JAIN . ...Applicant
Vs. .
STATE OF M.P. & anr. ...Non-applicants

Criminal Procedure Code, 1973 (2 of 1974), Section 482 -
Inherent Powers - Entire dispute seems to be civil in nature and do
not prima facie constitute any offence and trial court has not assigned
any reason that on what basis an order under section 156 (3) was being

‘passed - Held - Such an order of trial court/Magistrate and the FIR
registered liable to be quashed. (Paras 9,10, 11 & 13)

gug ghrar aiXar, 1973 (1974 T 2), SINT 482 — Jafiied wfewar
—gfq\vfﬁaﬁ.ﬁlﬁmwmuﬂaﬁméamumqqmﬁﬂﬁm
F Tfsa T ovar AR fEre = 3 $1E e a8 &R € fE fF.
AR W TRT 156(3) @ sraeia arew uilRa fEAr war — afrfreiRa -
RrameeT =T / SRt T $T S49d ARy U9 ysfiag B g ved {Ir

Rutd affrefea frd s At ’

Cases referred :

(2013) 6 SCC 798, (2008) 5 SCC 668, 2010(2) MPIL 621,
2005(10) SCC 228, 1992 Supp.(1) SCC 335, (2005) 3 SCC 670, (2002)
4 SCC 72, (2011) 7 SCC 59, 2005 (13) SCC 540, 2012(11) SCC 252.

Arvind Dudawat, for the applicant.
R.K. Awasty, P.P. for the non-applicant No. 1/State.
Devendra Sharma, for the non-applicant No.2.

ORDER

B.D. Ratm, J.:- Petitioner has filed this petition by invoking the
powers of this Court under Section 482 of the Code of Criminal Procedure,
1973 (for short 'the Code) for seeking a relief that the impugned order dated
13/05/2013 (Annexure P/1) passed by the Judicial Magistrate, First Class
Gwalior under Section 156(3) of the Code be quashed and the FIR registered
in compliance of the above mentioned order as Crime No.118/2013 at Police
Station Vishwavidayalaya, Gwalior for the offence punishable under Sections
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420 and 406 of IPC (Annexure P/2) also be quashed.

2. The facts in brief are that as per the allegations made in the private
complaint filed by the respondent No.2, an agreement of sale was executed
by the petitioner in favour of the respondent No.2 and in pursuance of it, a
sum of Rs.2,00,000/- was paid as a token of advance of the sale consideration
and a receipt for the same was also issued but neither the sale deed was
executed nor the advance money was returned back,therefore, the private
compliant was submitted by alleging that the petitioner has committed the
offence of criminal breach of trust. -

% Having regard to the arguments advanced by the learned counsel for
the parties, the entire matter has been perused.

4. It is submitted by learned counsel appearing on behalf of the petitioner
that from a bare perusal of the impugned order dated 13/05/2013 (Annexure
P/1), itis clear that it was passed mechanically and without application of
mind. Learned Magistrate failed to see that the complaint filed before him was
disclosing any ground in regard to cognizable offence or not. By passing the
above mentioned order, it was also directed by the learned Magistrate that a
case be registered against the petitioner but such an order could not have
been passed under Section 156(3) of the Code.

5. It was also submitted by the learned counsel for the petitioner that on
perusal of the complaint filed by the respondent No.2 dated 17/05/2013 it
reflects that the entire matter was in regard to civil dispute in nature and no
ingredients of criminal nature were there, therefore, FIR registered against the
petitioner may be quashed.

6. In support ofhis contention, he has placed reliance on the following cases:
® (2013) 6 SCC 798, Majjal Vs. State of Haryana.

(i) (2008)5 SCC 668,Maksud Saiyed Vs. State of
Gujarat and others

(iii) -2010(2) MPIL 621, Arun Kumar Jain Vs. Dinesh
Tripathi and others

(iv)  2005(10) SCC 228, 4nil Mahajan Vs. Bhor
Industries Ltd., and another,

) 1992 Supp (1) SCC 335, State of Haryana and
others Vs. Bhajanlal and others

[
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(i)  (2005) 3 SCC 670, Suresh Vs. Mahadevapra
Shivappa Danannava and another

(vii)  (2002) 4 SCC 72, Rishi Anand and another Vs.
Govt. of NCT of Delhi and others and

(viii) (2011) 7 SCC 59, Joseph Salvaraj 4 Vs. State of
Gujarat and others. '

7. On the contrary, petition has been opposed by the learned counsel Shri
Sharma appearing on behalf of the respondent No.2 on the ground that in passing
the impugned order some irregularity may be occurred but only on that basis the
entire proceedings cannot be said to be vitiated. It was also urged by the learned
counsel that a case has already been registered against the petitioner and the
matter is under investigation, therefore, no interference can be made by this Court
by invoking the powers under Section 482 of the Code. In support of his contention,
he has placed reliance on the decisions reported in 2005(13) SCC 540, State of
Orissa Vs. Saro Kumar Sahoo and 2012 (11) SCC 252, Om Kr. Dhankar Vs.
State of Haryana and another.

8. After taking into consideration of the entire arguments advanced by learned
counsel for the parties and perusal of the entire material available on record, inthe
considered opinion of this Court, this petition deserves to be allowed.

9. So far as the first objection raised by the learned counsel for the
petitioner is concerned, certainly on perusal of the impugned order dated
13/05/2013 passed by the learned Magistrate, it appears that he has not
applied the mind simply because he has allowed the application filed under
Section 156(3) of the Code and forwarded the complaint to the concerned
Police Station to register and investigate the case but in doing so, he has not
assigned any reason that on what basis such an order was being passed. If the
facts alleged in thé complaint were thoughtfully considered then certainly, the
impugned order could not have been passed by the learned Magistrate. But,
only on this sole ground, the entire FIR cannot be quashed.

10.  Sofarasthe second ground is concerned, it is settled law and the Hon'ble
Apex Court in the case of State of Haryana and others (supra) held that the
powers under Section 482 of the Code can be invoked for quashment of FIR,
where the allegations made in the First Information Report or the complaint, even
if they are taken at their face value and accepted in their entirety do not prima
facie constitute any offence or make out a case against the accused.
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1. Inthiscase, on perusal of the entire complaint, which was forwarded by
the learned Magistrate for registration and in compliance of that Crime No.118/
2013 at Police Station Vishwavidayalaya, Gwalior for the offence punishable under
Sections 420 and 406 of [PC, was registered against the petitioner, Manoj Jain,
seems that the entire dispute was civil in nature. At best, the respondent No.2 may
file a civil suit for specific performance of contract or for recovery of Amount.
Ingredients for criminal offence are prima facie not made out.

12.  Inview of the above, the judgments relied upon by the learned counsel
for the respondent No.2 are not helpful.

13, Resultantly, this petition succeeds and is allowed. The impugned order
dated 13/05/2013 (Annexure P/1) passed by the Judicial Magistrate, First
Class Gwalior and the FIR registered in compliance of the above mentioned
order as Crime No.118/2013 at Police Station Vishwavidayalaya, Gwalior
for the offence punishable under Sections 420 and 406 of IPC (Annexure P/
2) are hereby quashed.

Petition allowed.
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MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice N.K. Gupta
M.Cr.C. No. 1830/2012 (Jabalpur) decided on 21 January, 2014

AMITESH TYAGI & ors. ...Applicants
Vs. ° ) ’
STATE OF M.P. & anr. - ...Non-applicants

A. Penal Code (45 of 1860), Section 498-4, Criminal
Procedure Code, 1973 (2 of 1974), Section 468 - Limitation - Offence
u/s 498-A is not an offence of continuous in nature - Respondent went
to USA in 2006 and F.LR. was lodged on 23.01.2010 - Any crime
committed prior to 23.01.2007 was barred by limitation - Nothing on
record to show that the respondent was beaten at Ohio on 02.09.2006 -
Allegations made for offence committed at Ohio cannot be considered
as such - Further Divorce was granted by order dated 17.04.2009 - As
the respondent did not remain the wife, therefore, if any harassment
done by applicants 'thereafter, then, it cannot be alleged to be an offence
u/s 498-A of I.P.C. as that offence is prescribed only to help the wife
and not divorced wife. _ . (Paras 6-8)



[LLL.R.[2014]M.P. Amitesh Tyagi Vs. State of M.P. 281

. F:  TUT GiRar (1860 BT 45), €T 496—V, IS UiHAT Wiedl,
1973 (1974 ®T 2), €T 468 — YREMT — a1 498T F Fwla Juxrer, Jfava
T T AT TE) — gegefl, W 2006 A WO Y ¢HLAE. AN,
230120103:“[aﬁ‘faﬁnﬁ—zsmzoo?%t{a‘mﬂﬁaﬁs‘mﬁrnﬁfﬁ’m
g1 afla o — aﬁé@wwmﬁﬁmmwﬂﬁﬁ?uwaﬁaﬁ
ainfeat & 02.09.2006 & fer TAT — m%ﬁ#mﬁamﬁﬁlﬁ%ﬁ
3 Pt &1 AR 98 fear o1 uear - yH@ AfaRed ARw
fx. 17.04.2009 g=T faarE =8 foar = o — Ff% wcaefl, e =7 <&
Fafy U TTETE I ARTHIV gRI By ScdigT fpar wiar @ a9 s¢
ALTH. @ ORT 4987 & FHavo AT B BT Affee TE fHar o
maﬂﬁ?wmﬂ$muﬁﬁﬂm$ﬁﬂiﬁﬁaﬁmaﬁ;
TaTeYar U @ fad |

B. Penal Code (45 of 1860), Section 498-A, Cnmmal
Procedure Code, 1973 (2 of 1974), Section 177 - No offence was
committed at Bhopal - Court at Bhopal has no jurisdiction.

(Paras 11-12)
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Cases referred :
(2004) 8 SCC 100 (2008) 11 SCC 103.

"Anil Khare with Priyankush Jain, for the applicants.
Yogesh Dhande, P.P. for the State/non-applicant No.1.
Aditya Ahiwasi, for the non-applicant No.2.

ORDER

N.K. GurTa, J.:- The applicants have preferred the present petition under
section 482 of the Cr.P.C. against the registration of crime No.9/2010 registered
at Police Station Mahila Thana, Bhopal on the FIR lodged by the respondent
No.2 for offence pumshable under sections 498-A, 506/34 of IPC.

2. The prosecutlon s case, in short, is that, the complainant Shweta
Sharma was married to Amitesh Tyagi on 11.11.2005 at Delhi. 4 days prior
to the date of marriage, the applicants and Amitesh demanded a sumi of Rs.7
Lacs to purchase acar. Kailash Ndrayan Sharma, father of the complamant
transferred a sum of Rs.3,50,000/- in the account of the applicant Varinder
Tyagi. 15 ddys after the marriage, Amitesh Tyagi went to USA to prosecute
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his job and thereafter, Shweta resided with the applicants No.2 and 3. The
applicants were harassing her for demand of dowry specifically for the price
of a car, which could not be given by her father. Before the marriage, Shweta
was working at Bangalore in some bank. She transferred a'sum of
Rs.2,85,000/- from her account to the account of the applicant Varinder Tyagi
at Gudgaon. In the year 2006, Shweta went to USA to reside with her
husband. Amitesh Tyagi assaulted Shweta at USA also and therefore, she
was admitted in Columbus hospital. She-was being tortured by the applicants.
In September, 2008, Shweta went to the house of her parents but, still the
applicants demanded for dowry etc. to purchase a ‘car and therefore, the
complainant Shweta Sharma had lodged an FIR on 23.1.2010 at Police Station

Mabhila Thana, Bhopal. -
3. [ have heard the learned counsel for the parties.
4. The learned counsel for the applicants has submitted that there was no

demand of dowry from the complainant. As per her own allegation, a sum of
Rs.3,50,000/- was transferred by her father in the account of the applicant
No.2 and thereafter, the complainant transferred a sum of Rs.2,85,000/- from
her account to the account of the applicant No.2 then, in that amount, a car
could be purchased and the complainant could not be tortured further for
demand of dowry. He has further submitted that the FIR lodged by the
complainant is not within the limitation for the offence committed prior to
23.1.2007 being barred by limitation and a divorce took place between the
parties vide order dated 17.4.2009 before the concerned Magistrate at Ohio,
USA and therefore, there was no possibility of any contact of the applicants
with the complainant thereafter. She did not make a specific allegation as and
when she resided with the applicants at Delhi thereafter and therefore, the
Police Station Mahila Thana, Bhopal has no jurisdiction to register the case.
The learned counsel for the applicants has placed his reliance upon the judgment
passed by Hon'ble the Apex Court in case of " Y.dbraham Ajith and others
Vs. Inspector of Police, Chennai and another ” [(2004) 8 SCC 100]. Itis
further submitted by the learned counsel for the applicants that offence under
section 498-A of IPC is not of a continuous nature. It is also laid by Hon’ble
the Apex Court in case of ¥ Abraham(supra) that offence was not of continuous
nature. Similarly, the learned counsel for the applicants has placed his reliance
upon the judgment passed by Hon’ble the Apex Court in case of “Bhura
Ram and others VS. State of Rajasthan and another”, [(2008) 11 SCC
103] to show that the Police Station Mahila Thana, Bhopal had no jurisdiction
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" H
" in the case and therefore, it is prayed that the entire crime registered against -

the applicants may be quashed.

5. On the other hand, the learned counsel for the respondent No.2 has
challenged the submissions made by the Jearned counsel for the applicants and
submitted that the applicants tortured the complainant at Bhopal by phone and
therefore, Police station Mahila Thana, Bhopal had jurisdiction in the case.

6. After considering the submissions made by the learned counsel
for the parties and looking to the facts and circumstances of the case, it
is apparent that soon after the marriage of the complainant Shweta

: Sharma,she resided for few days at Delhi and thereafter, she went to

USA. It is mentioned in the statéments of Smt. Sunita Sharma that Shweta
went to USA in the year 2006. FIR was lodged on 23.1.2010 and
sentence prescribed for the offence punishable under section 498-A of
IPC is of 3 years Rigorous Imprisonment and therefore, by the provisions
of section 468 of the Cr.P.C. only limitation of 3 years is prescribed for
the offence, which is punishable by 3 years imprisonment. It is well
established by Hon’ble the Apex Court in casé of Y. Abraham (supra)
that offence under section 498-A of [IPC is not an offence of continuous
nature and therefore, offence done by the applicants prior to the visit of

. the complainant to USA, offence done at Ohio and offence done after
. return of the complainant shall be treated separately.

7. So far as the offence done prior to her visitto USA is concerned, it is
admittedly time barred because she went to USA in the year 2006, whereas
the FIR was lodged on 23.1.2010 and therefore, by virtue of the provisions
under section 468 of the Cr.P.C., FIR relating to crime prior to 23.1.2007
was barred by limitation. The offence done at Ohio is alleged against the
applicant No.1 only but, not against the remaining applicants. Nothing is told
by the complainant in detail in the FIR lodged at Police station Mahila Thana,
Bhopal about the offence committed by the applicant No.1 at Ohio. Ifthe
complainant was beaten by the applicant No.1 and she was badly injured on
2.9.2006 then, papers relating to her treatment could be produced to show
that she was beaten. Neither any FIR, nor any medical evidence is produced
alongwith the FIR to show that the applicant No.1 treated the complainant
with cruelty at Ohio. Under such circumstances, the allegations made by the
complainant for the offence committed at Chio cannot be considered as it is.

8. So far as the harassniént' done after her return from USA is concemed, it
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was for the complainant to allege as to when she visited the house of the applicants
at Delhi and she was harassed or assaulted by the applicants or the applicants
No.2 and 3. The complainant did not give any particulars about the date of
harassment done by the applicants No.2 and 3 at Delhi. It would be apparent that
vide order dated 17.4.2009, the divorce passed by the Court of Magistrate having
jurisdiction at Ohio, divorce was granted to the applicant No.1 and therefore, the
complainant did not remain the wife of the applicant No.1 and therefore, if any
harassment was done by the applicants thereafter then, it cannot be alleged to be
an offence under section 498-A of IPC because that offence is prescribed only to
help the wife and not the divorced wife. It is clear from the order passed by the
concerned Magistrate that the complainant was represented in the matter and
therefore, it was for her to show that when she returned from USA and after her
return as and when she was tortured by the applicants at Delhi in the period from
the date of her return upto 17.4.2009,. In the FIR as well as in the statements of
various witnesses, it is no where specifically established that the complainant went
to Delhi after her return from USA and therefore, no harassment done by the
applicants is established prima facie after return of the complainant from USA.

9. As alleged by the learned counsel for the respondent No.2 that the
applicants gave threatening to the complainant on phone and also demanded

— —— ~dowry from the complainant. They rang her up from Delhi to Bhopal. Hovever,
if the entire investigation is considered then, no telephone number is given by
the complainant or any witness by which the applicants gave any threat to the
complainant on phone. It was-for the investigation officer to collect the call
details of various phones by which the applicants demanded dowry from the
complainant after her return from USA. Since no such call details could be
collected, therefore, prima facie, it cannot be accepted that the applicants
made any telephone call to the complainant after her return from USA for any
purpose including the dowry demand or harassment and therefore, prima facie
no offence punishable under section 498-A of IPC or section 506 of IPC is
made out against the applicants on the basis of the evidence collected by the
investigation officer.

10.  Asdiscussed above, after coming from USA the complainant never
resided at Delhi. It is not at all established that any telephone call ‘was done
by the applicants from Delhi to Bhopal after her return. Onthe contrary, it
would be apparent that a litigation for dlvorce was going on between the
complainant and her husband and therefore, there was no possibility from the
side of the applicants to demand any amount etc. from the complainant during

Ly
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the pendency of the divorce application or thereafter. The complainant had |
lodged a vague FIR in that respect. The complainant could not establish that
any telephone call was done by the applicants after her return from USAand~
she made vague allegations relating to those calls. However, by such vague
allegations, it cannot be accepted that the applicants made telephone calls
regarding dowry demand or threatening. As discussed above, there was no
possibility of such calls to the complainant because when she came back, a
litigation of divorce was pending at Ohio and it was in the knowledge of the
applicants as well as the complainant. Under such circumstances, the
complairiant could not establish the harassment done by the applicants on the
basis of dowry demand or otherwise done with her after her return from Ohio
and therefore, prima facie no offence punishable under section 498-A or 506
of IPC is made out against the applicants either directly or with the help of
section 34 of IPC. Similarly, no offence under section 3/4 of Dowry Prohibition
Actis made out against the applicants for the period when the complainant
came back from Delhi till she lodged the FIR.

11.  Asdiscussed above, the complainant neither resided at Delhi after coming
from USA, she did not visit her in-laws at Delhi during her stay at Ohio, USA and
therefore, no alleged harassment has been done at Delhi. It is no where alleged
that the applicants went to Bhopal to harass her and therefore, the cause of action,
if any could arise then, it would have arose at Delhi but, not at Bhopal. Initially,
the Police Station Mahila Thana, Bhopal registered the case and thereafter,
transferred it to Deputy Police Commissioner, South-west District, Sector No.1 9
but, it was remanded back to the Police Station Mahila Thana, Bhopal. One
deputy director prosecution gave his opinion vide letter dated 26.11.2009 that
Police Station Mahila Thana, Bhopal had jurisdiction to entertain the case.
However, an amendment in the Cr.P.C. was made in the year 1983 and section
198 of the Cr.P.C. was added that any person on behalf of the aggrieved can
lodge FIR but, for the place of trial, the provisions under section 177 of the
Cr.P.C. would remain in force. Provisions of section 182 (2) was modified that
the wife can make a complaint against her husband and others at her place of
residence after the crime for offence under sections 494 and 495 of IPC but, no
such provision is available for offence under section 498-A of IPC. Ordinarily
enquiry or trial can be done before the Court in whose local jurisdiction crime
was committed. It appears that the learned Deputy Director Prosecution, dealt
with the case that before commencement of the marriage, the complainant alleged
little harassment from the side of the applicants at Bhopal and therefore, he might
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have given such an opinion.

12.  Asdiscussed above, the alleged harassment done prior to 23.1.2007
is barred by limitation and offence is not of continuous nature and therefore,
by the harassment done by the applicants at Bhopal, Police Station Mahila
Thana, Bhopal does not get any jurisdiction to enquire the matter for the
incidents, which never took place at Bhopal. In this connection, by the
judgments passed by Hon'ble the Apex Court in case of Y. Abraham (supra)
and Bhura Ram (supra), it would be apparent that after return of the
complainant to Bhopal, no crime was committed at Bhopal, Neither, the Police
Station Mahila Thana, Bhopal had any jurisdiction to investi gate the matter,
nor the concerned Magistrate has any jurisdiction to try the case and therefore,
the contention advanced by the learned counsel for the applicants is acceptable
that the trial Court has no jurisdiction to try the case for the offence which did
not take place at Bhopal.

13. Onthebasis of the aforesaid discussion, it would be apparent that the
allegations made by the complainant prior to her visit to USA are barred by
limitation. There is no cognate evidence that the applicant No.1 dealt the
complainant with cruelty at Ohio and it is no where established that after return
of the complainant to Bhopal, the applicants harassed her for dowry demand

etc. and theréfore, FIR is nothing but, a counter blast to the proceedings
lodged by the applicant No.1 to get divorce from the complainant at Ohio.
Prima facie no offence is made out against the applicants. Also, the police
station Mahila Thana, Bhopal as well as the Magisterial Court at Bhopal has
no jurisdiction to try the case for want of territorial jurisdiction and therefore,
itisa good case in which inherent powers of this Court can be exercised and
registration of crime may be quashed.

14.  On the basis of the aforesaid discussion, the petition under section
482 of the Cr.P.C: filed by the applicants Amitesh Tyagi, Varinder Tyagi and
Suchitra Tyagi is hereby allowed. The registration of crime No.9/2010 at

Police Station Mahila Thana, Bhopal is hereby quashed. Consequently, the -

learned Judicial Magistrate cannot try the present case if charge-sheet is filed.
Ifany case is pending then, the proceedings of that case is also quashed.

15. A copyofthe order be sent to the learned Chief Judicial Magistrate, .

Bhopal so that it may be provided to the concerned magistrate who has the
jurisdiction of Police Station Mahila Thana, Bhopal in the year 2010.

Petition allowed,



