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APPOINTMENT TO THE MADHYA PRADESH HIGH COURT

We congratulate Mr. Sushil Kumar Gupta on his appointment as
Additional Judge of the High Court of Madhya Pradesh. Mr. Sushil Kumar
Gupta took oath of the High Office on 28.02.2014.

HON'BLE MR. JUSTICE SUSHIL KUMAR GUPTA

Born on May 12, 1954 in Neemuch. After obtaining degrees of M.A.,
B.Sc., LL.B., was enrolled as an Advocate on December 4, 1976. Joined M.P.
Judicial Services as Civil Judge Class-II on September 30, 1981 at Mandsaur.
Promoted as Civil Judge Class-I in the year 1987 and Chief Judicial
Magistrate in the year 1991 at Ambikapur. Promoted in Higher Judicial
Services in 1993 as Additional District and Sessions Judge at Raisen. Was
granted Selection Grade on 07.06.1999. Posted as a Special Judge (SC/ST)
(P.A.)Act, Rewa in the year 2002. Appointed as President, District Consumer
Forum at Indore in the year 2003. Was posted as first District & Sessions
Judge of newly established Civil District Barwani in the year 2005. Was
granted Super Time Scale on 10.10.2007. Worked as Principal Judge, Family
Court, Rewa in the year 2008 and as District & Sessions Judge, Dhar in the
year 2009. Was working as Commissioner Departmental Enquiries at Bhopal
from October 12,2010till elevation.

Elevated as Additional Judge of the High Court of Madhya Pradesh and
took oathon 28.02.2014.

We wish Mr. Justice Sushil Kumar Gupta, a successful tenure on the
Bench.
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APPOINTMENT TO THE MADHYA PRADESH HIGH COURT

We congratulate Mr. Jarat Kumar Jain on his appointment as Additional
Judge ofthe High Court of Madhya Pradesh. Mr. Jarat Kumar Jain took oath of
the High Office on 28.02.2014.

HON'BLE MR. JUSTICE JARAT KUMAR JAIN

Born on January 23, 1955 in Khandwa. After obtaining degrees of
" M.Com., LL.B., joined Judicial Service on September 19, 1981. Was
confirmed as Civil Judge on May 5, 1985. Appointed as Civil Judge Class-Ion
October 27, 1987. Appointed as C.J.M on August 16, 1991. Posted as VII
A.D.J. on June 13, 1994 at Indore. Was posted as Deputy Secretary, Law
Department, Bhopal in May, 1997. Was confirmed as District Judge in Higher
Judicial Service on October4, 1997.Was granted selection grade scale on July
8, 2000. Was posted as Additional Welfare Commissioner, Bhopal Gas
Victims Tragedy, Bhopal in the year 2000. Was posted as Special Judge for
Cases under SC/ST (P.A.) ACT & N.D.P.S. Act, Shajapur in the year 2002.
Also worked as I/C District & Sessions Judge and I AJ to I A.D.J. at Shajapur
in the year 2005. Was posted as District & Sessions Judge, Shivpuri on
November 7, 2005. Was granted super time scale on October 10, 2007. Was
posted as Registrar (I.L.R. & Examination), High Court of M.P., Jabalpur on
November 1, 2007 and as Principal Registrar (I.L.R.), High Court of M.P.,
Jabalpur in September 2009. Was posted as District & Sessions Judge,
Jabalpur in May 2010. Was working as District & Sessions Judge,
Chhindwara from March 29,2012 till elevation.

Elevated as Additional Judge of the High Court of Madhya Pradesh and
took oathon 28.02.2014.

We wish Mr. Justice Jarat Kumar Jain, a successful tenure on the Bench.
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OVATION TO HON’BLE MR. JUSTICE S.K. GUPTA AND
HON’BLE MR. JUSTICE J.K. JAIN, GIVEN ON 28-02-2014, IN THE
CONFERENCE HALL _OF THE HIGH COURT OF M.P., AT

. JABALPUR. '

Shri R.D. Jain, Advocate General, M.P., while felicitating the
new Judges, said :-

I feel great pleasure in extending hearty welcome to Hon'ble Justice Shri
Sushil Kumar Gupta and Hon'ble Justice Shri Jarat Kumar Jain appointed as
Additional Judges of the High Court to whom oath of office has been administered
today. I congratulate the Hon'ble Judges on their elevation as Additional Judges
of the High Court of Madhya Pradesh.

Shri Sushil Kumar Gupta was born on 12th of May 1954 in District
Neemuch (Madhya Pradesh) . After obtaining the degree of B.Sc. and LL.B My
Lord joined Judicial Services as Civil Judge on 30th of September 1981. Your
Honour has held all the important assignments in lower judiciary. Your Honour
were promoted as Chief Judicial Magistrate on 29.8.1991 and posted in
Ambikapur district in the erstwhile State of Madhya Pradesh. My Lord was
promoted as District & Sessions Judge in the Higher Judicial Service on
18.10.1993 and was posted in district Raisen. My Lord was granted Selection
grade with effect from 7.6.1999 and Super Time Scale with effect from
10.10.2007. While working in the lower judiciary My Lord has rendered services
to various assignments, prominent among them are President District Consumer
Forum and Principal Judge Family Court. Before appointment as Additional Judge,
Your Lordship was posted as Commissioner, Departmental Enquiry in Bhopal. It
1s apparent from this narration that Your Lordship possesses long experience of
judicial working in different capacities. I am sure that this vast experience on
judicial side will bring landmark improvement in our judicial system.

Shri Jarat Kumar Jain was born on 23rd of January 1955 in Khandwa.
After obtaining the degree of M.Com, LL.B. Your [Tonour joined judicial service -
on 19th of September 1981. Your Lordship was promoted to the post of Chief
Judicial Magistrate with effect from 16.8.1991 and was posted in district Dhar.
Your Honour was promoted as District Judge in Higher Judicial Services with
effect from 13.6.1994. My Lord was granted Seleétion grade with effect from
8.7.2000 and Super Time Scale with effect from 10.10.2007. Looking to your
acumen on the administrative and Judicial side your honour were picked up for
the post of Principal Registrar (I.L.R), High Court of Madhya Pradesh Principal
Seatat Jabalpur in September 2009. On 27.5.2010 Your honour was posted as
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District and Sessions Judge, Jabalpur. Before appointment as Additional Judge,
Your Lordship was working as District & Sessions Judge Chhindwara with effect
from 29.3.2012.

Your Lordships have worked as District and Sessions Judges before
elevation and your vast experience of judicial work will certainly help in settling
the complicated issues that crop up during the appellate and revisional jurisdiction
of this Court. We the members of legal fraternity are happy on this occasion of
appointment of Your Lordships in the Hon'ble High Court.

The legal disputes are increasing with the consciousness of people about
their Constitutional and legal rights. Every individual is eager to protect his
fundamental rights, legal rights and human rights. Increasing load of cases is now
achallenge to our Judicial system. Vacant seats of Judges result in multiplying the
problems of pendency of cases and unfortunately in our Courts, cases pending
since 10- 15 years are in huge number. This is causing frustration in common man.
Weare extremely happy and full of pleasure on the appointment of Hon'ble Judges
which will be a step towards amelioration of this condition.

~While dealing with the qualities of'a good Judge Justice R.V. Raveendran
has once observed that :- -

"Rendering justice in a larger sense means giving every person, his
or her due. All those entrusted with power -power to govern, power
to legislate, power to adjudicate and power to punish or reward - in
a sense, render justice. In the context of Judges, rendering justice,
means speedy, effective and competent adjudication of disputes and
complaints in a fair and impartial manner, in accordance with law,
tempered by equity and compassion wherever required and
_permissible, after due hearing.”

The appointment of your Lordships will be an asset and we are sure that
under your stewardship the staff will remain public and bar friendly which will .
result in smooth functioning of the whole system. In this direction the State
Government and the law Officers of the State will provide full cooperation and
assistance.

Needless to say that cordiality of relation and mutual respect will solve
major problems in the path of speedy and efficient judicial functioning. With the
vast experience there would not be any problem to the Hon'ble Judges to strike
balance between conflicting claims of speedy disposal according to law. We all
know that we are not infallible but the chances of mistake may be avoided if we
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adhere to the path shown by the veteran judges. The High Court is a superior
court of record. It has original and appellate jurisdiction and possess plenary
powers due to which the responsibilities are multiplied but the judge should have
bastion for the people to uphold the majesty of law wluch is the backbone of falr
and impartial dispensation of justice.

It will be appropriate to recall the principles laid down by J ustice_R. V.
Raveendran to become a good judge and according to him. Time Management,
Board Management, Power Management, Self Management are some of the
necessary requirements for development of judicial skill. According to.Justice
Raveendran ajudge is subject to constant judicial scrutiny and therefore he should
conduct in a way consistent with the dignity of the judicial office. This will help in
bringing cordiality in the atmosphere of the court and whatever we have heard
about various qualities possessed by Your Lordships, these traits are in abundance.
We hope that Your Lordships’ working in the High Court will bring an era of

cordiality and congeniality in the working of the High Court.

I once again congratulate your Lordships on behalf of the State of MIP, on
my own behalf and on behalf of Law Officers of the State on your Lordships
appointment as additional Judges of the High Court of Madhya Pradesh.

. Shri Adarsh Muni Trwedl, Pre51dent M.P. ngh Court Bar
Assoclatlon,sald - -
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"Two roads diverged in a wood, and I
[took the one less travelled by,
-And that has made all the difference.”

-

Shri D.K. Dixit, President, High Court Advocates® Bar Association, -
said :- . .

Lextend heartly welcome to Hon'ble Justice Shri Sushil Kumar Gupta and
Hon'ble Justice Shri Jarat Kumar Jain on their elevation to the High Office of the
Judge of this Court. The appointment of my lords has come when this Court is
. eagerly waiting for new Judges to come. In fact it is the need of the hourto see the
Miew appointment as early as possible. The appointments of my lords will give -
some solace to this institution. :

I welcome the appointment of Hon'ble Justice Shri Sushil Kumar Gupta
as a Judge of this Court. Though he was not posted in this region, but whatever
we have come to know about him is really very encouraging. He is possessing all
the good qualities of a Judge and I am sure that the bar will get proper treatment
~ athishands. I congratulate him at this juncture.
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I welcome the appointment of my lord Hon'ble Justice Shri-J. K. Jain
who is known to me since lonig when he joined the bar here, as an advocate. He
is very simple, soft spoken and always conscious of his duties, He is working
since long as a Judge and also seen his father working as a Judge who was also
posted at Jabalpur as Addl. Distt. Judge, Hon'ble Justice J.K.. Jain has got all the
qualities of a judge and I am sure that he will be proved an asset to this Court. I
congratulate my lord on his appointment as a Judge of this Court.

The need of the present is very demanding and the bar and the bench
both are required to see that the general public of the state get the justice that too
in proper time and may not lose faith in the system. The bar also hope that its
members will get proper treatment in the Courts of my lords.

Iagain welcome my lords and congratulate my lords on their elevation as
a Judge of this August institution on behalf of myself and also the members of
M. P. High Court Advocate's Bar Association.

" Shri Shivendra Upadhyay, Chairman, State Bar Council, M.P., said:-
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Shri O.P Namdeo, Central Government Counsel, said:-

My Lords, it is my proud privilege and pleasure to felicitate and welcome
Newly Sworn Justice Sushil Kumar Gupta and Newly Swom Justice Jarat Kumar
Jain, on behalf of Union of India, Assistant Solicitor General, my colleagues Central
Government Counsels and my own behalf, on your Lordships elevation as Judge
of this High Court of repute.

My Lords all judges decide cases to the best of their ability. But the
nobility of Judge springs from the manner he hears the cases impartially and with
an open mind. The best Judge is one who can keep at arms length his own
predilections and prejudices and then approach the matter and try the case before
him with stemn judicial frame of mind and without bias of any kind. To thishe is
compelled by his oath, upbringing and training. In this sense your Lordships will,
we hope, make mark as distinguished Judges of this Court.

Your Lordships rich and varied experiences in the subordinate judiciary
and the depth of insight and breadth possessed by you both have fully qualified
you both to grace this high office. Your Lordships haveachieved this distinction
by shear dint of your merit which has brought your goodself to this high office.

Your Lordships achievements virtues and values have been elaborately
mentioned by my previous speakers to which I entirely agree by saying in two
words "I agree" and I need not repeat the same. With this I once again welcome
~ and congratulate your Lordships on your elevation to the Bench and wish you
both a very successful and illustrious tenure as Judge, coupled with good health.

___________

.
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Shri M.L. Jaiswal, President, Senior Advocates’ Council, said :-

It is a matter of great pleasure to congratulate My Lords Mr. Justice
Sushil Kumar Gupta and Mr. Justice Jarat Kumar Jain on their elevation as judges
of Hon'ble High Court. My former speakers have already spoken about their
achievements gentlemanliness and learning in law. To avoid prolixity I do not repeat
the same and share and join with the sentiments expressed by my brotheren Gladwill
said and I quote "Achievement is talent plus preparation. The closer
psychologist look at the career of the gifted, the smaller role innate talent
seems to play and the bigger preparation seems to play" - unquote

My Lords during the course of your judicial career you have gone through
constant and continuous preparation to sharpen your talents and thereby have
gained wide experience, deep knowledge of law and how to maintain dignity of
the office held and decorum of the court and I am sure the Bar shall have full
benefit of your Lordships wisdom, talent and legal acuman. Your Lordships shall
have full cooperation and unfailing support from the Bar in performance of your
duty in dispensation of justice.

On behalf of the Senior Advocates' Council and on my own behalf1 once
again facilitate your Lordships on your elevation and wish you well.

Reply to ovation, by Hon’ble Mr. Justice Sushil Kumar Gupta:-

First of all [ would bow to my only Guru & Goddess Maa Sharda of
Maihar who has blessed me with sufficient abilities and wisdom to act and reach
to this August position.

TR RS T FTEHRTGRAT R
@rE el e ffeemE 9 AR Y
It isreally almost an extinct art to appreciate someone so elaborately. It

really requires very kind heart and keen brain like you to do this pleasingly. I am
really obliged for the kind words spoken about me. T am very thankful to all.

I'would like to express my heart-felt gratitudgto my Lord Hon'ble Shri
Justice K.K. Lahoti and members of the collegium, Hon'ble Shri Justice Ajit Singh-
and Hon'ble Shri Justice Rajendra Menon for having considered and recommended
my name for elevation to this August office. [ highly value your trust and will work
hard to keep it. Thanks again for all your help.  am truly grateful for your support.

1
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I pay my humble regards for the kindness, bestowed upon me by the -
Hon'ble Chief Justice of India and Hon'ble Judges of the collegium of the Supreme
Court. -

I also pay my humble regards to my lord Justice A.K.Patnaik, Judge,
Supreme Court of India, former Chief Justice of this Court, Hon'ble Shri Justice
Deepak Misra, Judge, Supreme Court of India, Hon'ble Shri Justice Deepak
Verma, former Judge of the Supreme Court of India, Hon'ble Shri Justice R.S.Garg
former Chief Justice of Gauhati High Court and other Hon'ble Judges of this High
Court for their love, guidance and affection showered on me.

Itisamatter of great privi lege and honor for me that the oath of the office
has been administered to me by Hon'ble Chief Justice Shri A.M.Khanwilkar.

I also wish to thank everyone involved in the process allowing me thls
opportunity to express my gratitude towards some very important personalities in
my personal and professional life.

On personal front, my first gratitude is due towards my mother Smt. Durga
Devi and my father late Shri Ramkumar ji Porwal who supported my decision to
join this field and taught me the lessons of perseverance with undeterred
determination and nurtured the thought of e &% @ in me without which
I could not have reached so far in my journey successfully.

My thank is also due towards my wife who has been a great companion
during all ups and downs of life. She has proved to be my strength in all hardships
and deserves an expression of my true feelings on this occasion. You really are my
better halfLalita. Thank you for being with me.

I have always followed the concept of 'work is worship' throughout my
life. Both of my daughters Abhilasha Arvind Batwal, and Pratiksha Vinay Porwal,
and my only son Abhinandan have been like those pious, lovely flowers without
whom this worship could not be called complete. They, all three of my children,
have always respected my professional obligations and never complained of
- reflective disciplinary limitations on their own expressions. How can I forget to
‘ mention my grandson Keshav whose one smile always makes me feel happier
and energetic. Thank you my dears.

Iam also thankful to my relatives and friends who have come here to
shower their blessing and good wishes onme.

It's an honor to be the first person from the district Bar Association of
Neemuch to be elevated this august office. I am proud of all my seniors and
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colleagues of the Neernuch Bar Association.

. I'belong to Neemuch from a business family. I did my graduation in science
but after campleting graduation my father suggested me to take-up Law as a
Profession. After completing my Law graduation I became an intern under the
kind guidance of Advocate late Shri Ramchandra Sharma. I learnt a lot from his
excellence.

My journey in judiciary began when I got selected for the post of civil
judge in the year 1981 by Hon'ble Justice late Shri G.G.Sohani who later became
Chief Justice of Patna High court. Thanks for trusting me and making me part of
judicial system, it's a journey I cherished all my life and stil! continuing. This has
been a long journey since, to reach here a dream of every Judicial Officer. -

_ Like a tree laden with fruits [ am feeling fulfilled with the gifts ] have got
from both my personal and professional life so far and can feel even greater
responsibility on my shoulder to support atid safeguard absolute justice within the
somety unabated.

This auspicious development has instilled a new energy inme. [ am feeling
. quite encouraged and excited to start anew inning with a strong vigor and stronger
resolution. [ promise to abide by my ofﬁmal responsibilities to the best of ‘my
abilities inall respect.

Throughout my career I always believed judges should be fair and open .
minded and should ask necessary question to get the heart of the issue before the
court. I may not narrate all qualities of a good judge here, but I promisé to be one.

T'assure you of my best because, when I demit this August office. I want
all present to offer me alittle better than what you have showered upon me today.

At last but not the least I thank you everyone and all who have contributed
positively, and even if negatively, in making my life worth it. | would always revere
my critics because when thiey criticize, they infact are suggesting me shortcomings
to improve . Thank you very much. -

" JaiHind. ’

Reply to ovation, by Hon’ble Mr. Justice Jarat Kumar J ain:-

Iam deeply touched by your noble sentiments and good wérds said about
me. It is indeed difficult for me to express my gratitude for your kindest regards.
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I can however assure you of my best efforts to rise to your expectations.

Today whenIlook back, I recall the old days at the bar. Though I practiced
for a very short term, but the days spent at the Bar had an immense impression
upon me.

My journey started as a Civil Judge and slowly I moved up on the ladder.
Though it was slow, but fortunately steady. On this occasion I cannot forget the
affection and cooperation of the members of the Bar, which I readily received
throughout the places where I happened to be posted.

I am aware of the magnitude of my task and the onerous duties of this
High Office, and I'm sure that with your co-operation I shall be able to discharge
my duties and obligations to the satisfaction of all concerned.

I'm also grateful to the present and former judges of this Court who have
instilled faith in me and have brought me up on the ladder.

Friends, on this occasion I also take the opportunity to thank my parents
whose blessings and desires have shaped me into whatever [am today, I'm also
thankful to my wife who stood by me all these years- her patience and sacrifices
are precious to me.  have no doubt that the blessings of all of them coupled with
the grace of God have brought me this honour.

I once again thank all of you for your good wishes and blessings. And |
pray to God to give me strength to discharge my duties to the best of my abilities.

Thank you.

fa
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FAREWELL

HON'BLE MR. JUSTICE B.K. DUBE

Born on January 20, 1952 at Village Nakau, District Mainpuri (Uttar
Pradesh). Passed Higher Secondary Examination in the year 1970 from Uttar
Pradesh Board of Secondary Education, Allahabad. Passed B.Sc. in the year
1972 from Government College, Bhind. Passed LL.B. in the year 1975 from
M.L.B. Arts & Commerce College, Gwalior. Was Awarded Merit Scholarship
during the Academic Session of 1975-76 for LL.M.. Passed LL.M in the year
1979 from M.L.B. Arts & Commerce College, Gwalior. Joined as Civil Judge,
Class-11 on August 23, 1979. Promoted as Civil Judge, Class-I on 25.11.1985
and then as A.C.J.M., on 20.10.1989. Was appointed as Additional District
Judgeon 12.10.1991. Worked as Additional Registrar, High Court of Madhya
Pradesh at Jabalpur from June 1997 to August 2003 and as District & Sessions
Judge, Sagar from September 2003 to April 2005. Worked as Member
Secretary, Madhya Pradesh State Legal Services Authority, Jabalpur from
April 19, 2005 to June 30, 2008. Was granted Selection Grade scale on
08.05.1999 and Super Time Scale on 26.02.2006. Worked in different
capacities at Datia, Rewa, Satna, Mehgaon, Bemetara, Morena, Bhind,
Neemuch, Jabalpur and Sagar. Worked as District & Sessions Judge, Jabalpur
from July, 2008 till elevation.

Elevated as Additional Judge of the High Court of Madhya Pradesh on
May 3, 2010, sworn in as permanent Judge on September 24, 2011 and
demitted office onJanuary 19,2014.

We wish His Lordship a healthy, happy and proseperous life.
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FAREWELL OVATION TO HON’BLE MR. JUSTICE B.K.
DUBE, GIVEN ON 17-01-2014, AT GWALIOR BENCH, GWALIOR.

Hon'ble Mr.Justice S.K. Gangale, Administrative Judge, High
" Court of M.P., Bench at Gwalior, bids farewell to the demitting Judge-

Today, we have assembled here to honour and to give farewell/ovation to
My Lord Hon'ble Mr Justice Brij Kishore Dube, who afier rendering his valuable
services at this prestigious Constitutional Institution of Indian Judiciary is demitting
the office of the Judge of the High Court of Madhya Pradesh on 19" January,2014.

To recapitulate, Justice Dube was born on 120" January, 1952 at village

Nakau, District Mainpuri, Uttar Pradesh. His Lordship passed B.Sc. Degree in
1972 from Governinent College, Bhind and obtained LL.B. Degree from M.L.B.
Arts and Commerce College, Gwalior with first class marks and fifth in order of
merit in Jiwaji University. His Lordship passed his LL.M. Degree from the same
college. My Lordjoined judicial service as Civil Judge Class Il on 23 August,
1979, promoted as Civil Judge Class I in November, 1985, Chief Judicial
Magistrate on 22™ October, 1989 and officiating District Judge on 12" October,

1991. Justice Dube was granted selection grade on 8" May, 1999 and super--

time grade scale on 26* February, 2006. His Lordship worked as Additional
" Registrar in the High Court of Madhya Pradesh Jabalpur in June 1997 and became
Member Secretary of Madhya Pradesh Legal Service Authority. Before elevation
as Judge of this High Court, His Lordship was posted as District and Sessions
Judge, Jabalpur. His Lordship was elevated to the Bench as a Judge of Madhya

Pradesh High Court on 03" May, 2010 and sworn in as Permanent Judge on 24" -

September, 2011.

Justice Dube is a man of kind heart, always polite and graceful. The height
of His Lordship's humbleness manifests from the reply of ovation at the time of
taking oath of the office of Judge when he expressed his deep sense of gratitude
to each and everyone, who came into contact of His Lordship. He is well known
for his sound knowledge of law and legal acumen. He has maintained the highest
standards of judicial conduct and behaviour in dignified manner. He never lost his
temper evenon unJustlfied provocation and maintained a strong sense of firmness.
The Bench and Bar hold him in high esteem and regard, due to his simplicity,
modesty and integrity.

Judicial approach of Justice Dube is excellent and is well knewn to all of
us. The four fold responsibilities of a Judge in the words of Socrates are:
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To hear courteously,

to answer wisely

to consider soberly and
to decide impartially,

and Justice Dube has proved himself on the anvil and touchstone of all
these four qualities.

-

The system of " Administration of Justice!' is passing through a challenging
time and the citizens of the country have high hopes and expectations from the
judiciary. Ina democratic society where the constitutional approach is of welfare
state and the Court has to discharge its functions for the public at large with a view
to render public service, Justice Dube has proved his worth in rendering services
as a Judge to the society. :

Justice Dube has delivered many landmark judgments which would
enlighten the judicial fraternity in the time to come.

[ have occasion to sit with Justice Dube in Division Bench. It was a unique
experience. His approach in deciding cases was clear and I found Justice Dube
has a deep understanding of law. His Lordship has worked hard in delivering

* judgments. The Court is indebted to the valuable contribution rendered by Justice -

Dube. Thave gained a lot fromJustice Dube, while sitting with him Division Bench.

Parting is always painful, but it is inevitable. Today, when My Lord is
demitting his office as a Judge of this Court, I on behalf of my Brother Judges and
on my own behalf congratulate His Lordship for his successful judicial career and
pray the Almighty God that he may live with a lot of joy, sound health, happiness,
and enthusiasm in all the times to come.

_ Shri M.P.S: Raghuvanshi, Addl. Advocate General, M.P. High
Court, Gwalior, bids farewell:-

We have assembled here today on January, 17", 2014, to bid farewell to
one of our Eminent Judge, Justice B.K. Dube. I on behalf of all law.officers,
Advocate General of the State, State of M.P. and on my own behalf offer our
heartiest felicitation on this occasion.

""Hon'ble Justice Brij Kishore Dube"

Born on 20" of January, 1952 at villagé Nakau District Mainpuri (U.P.)
in amiddle class family. My lord's parents though lacked material resources, but
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were rich in inculcating moral values in life and gave required emphasis on
education. After graduating from Government College Bhind, My lord studied
Law graduation and Post-graduation from M.L.B. Arts & Commerce College,
Gwalior with first division and got 5% rank in merit list of the Jiwaji University,
Gwallor

My lord | joined as Civil Judge Class II on 23" August 1979, was
promoted as Civil Judge Class [ on 25-11-1985. Then Additional District Judge
on 12- 10-1991. My lord worked as Additional Registrar High Court of M.P. at
Jabalpur between June 1997 to August 2003, and thereafter as District & Sessions
Judge Sagar between September 2003 to April 2005.

Considering ability and deep knowledge, My lord was nominated as
Member of M.P. State Legal Services Authority. My lord also worked as Member

Secretary M.P. State Legal Services Authority J abalpur between 19" April 2005

till 30" of June 2008.

Looking towards extraordinary jurist, in My lord, he was elevated as -

Additional Judge of'this prestigious High Court on May , 372010 and was made
permanent judge on 24" September 2011.

My lord Your judgements reveals.your emotional attachment to the
concept of equality, secularism and socialist republic. My lord always involved by
heart and soul in all the assignment spared no efforts in discharge of Your duties
even in detriment of your health. As a Judge, You never seen angry with anyone.
Nobodyrc'an blame You on count being conservative in your approach as a Judge.
My lord's judgements are path, Breaking, opening new vistas which is amply
evident from the judgements. My lord , You have proved yourself to be a good
judge who will be remembered by your landmark judgements.

Though partening is always painful our goed wishes follow you wherever
you are and we are proud of you. May Almighty shower all blessings on You and
Your family. -

I conclude my speech with the following lines of

. "Wadsworth Long Fellow":

The heights by great men reached & kept were not attained by sudden
flight _ .

But they ,while their compassions slept were toiling upward in the Night

Thanking You.
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Shri J.P. Mislira, President, High Cogrt' Bar Association,
Gwalior, bids farewell :-

Your Lordship Hon'ble Justice Shri Brij Kishore Dube is completing his
tenure as judge today

Hon'ble justice Shri Brij Kishore Dube born on 20" January, 1952 at
village Nakau Distt. Mainpuri, Uttar Pradesh, he passed Higher Secondary
Examination in year 1970 from Allahbad, passed B.Sc. in the year 1972 from
Govt. College, Bhind and passed LL.B. in the vear 1975 from M.L.B. Arts and
Commerce College, Gwalior. He joined Judicial Service as Civil Judge, Class-1I,
on 23.08.1979, promoted as Civil Judge, Class [, in November 1985, as Chief
Judicial Magistrate on 22nd October,1989 and as Officiating District Judge on
12-10-1991. He was granted Selection Grade on 08-05-1999 and super-time
scale on 26.02.2006, He worked in different capacities. He also worked as Addl.
Registrar in High Court of ML.P. at Jabalpur and as Member Secretary of Legal :
Services Authority.

Thereafter, Hon'ble Shri Justice Dube elevated as Additional Judge of the
High Court of Madhya Pradesh on 03-05 -201 0 and permanent J udge on 24"
September 2011.

Hon'ble Justice Shri B.K. Dube in his tenure of judicial services assured a
patient hearing, eamnestattention to the submissions made and courteous behavior.
His Judgments are backed by forceful logic. His approach to the cases was with
absolute clarity of thought. Some of such Judgments are landmarks in the judicial
system.

I, on behalf of myselfand on behalf of High Court Bar Association, Gwalior
wish your lordship and his family long, happy, healthy & prosperous life.

Shri Prem Singh Bhadauriya, Member, State Bar Council of
M P., bids farewell :-
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Shri K.B. Chaturvedi, Senior Advocate Gwalior, bids farewell:-

We have assembled here at the farewell ovation of Hon'ble Justice Shri
B.K. Dube who is demitting the office on 19" January 2014 after a distinguished
career as a Judge of the M.P. High Court. Your Lordship was born on 20 January,
1952 at Village Nakau District Mainpuri (U.P,}. Having passed higher secondary
examination in 1970, from Allahabad, graduated in Science-subject, in the year
1972 from Government College, Bhind.

Your Lordship obtained L.L..B Degree from MLB College, Gwalior with
first division and got 5" rank in Ji iwaji University, Gwalior. He passed L.L. M ,in
the year 1979 from MLB College, Gwalior.

Your Lordship joined Judicial Service as Civil Judge, Class II on
23.08.1979 promoted as Civil Judge Class-I in November, 1985 then posted as
Chief Judicial Magistrate on 20% October, 1989 and promoted Additional District
Judge on 12.10.1991,

Your Lordship worked as Additional Registrar Higﬁ Court of M.P. at
Jabalpur. Then posted as District & Session Judge, Sagar in September, 2003.

Your Lordship nominated by the State Government in consultation with
Hon'ble Chief Justice as Member of the M.P. State Legal Services Authority.

Your Lordship worked as District & Session Judge, Jabalpur from July
2008 till elevation.

Your Lordship elevated as Additional Judge of the High Court of M.P. on
3" May 2010 and posted at Gwalior and sworn as permanent Judge on
24% September, 2011,

We all have seen him very closely and found in hima _verj/ gentle soul and
a good human being, always ready to help the right litigant. Nobody has ever
suffered any adverse treatment in his court,

I personally feel that your lordship tenure as a Judge, will always be
remembered. [ also think that a person in legal profession never retires. He only
changes the vocation and your lordship will also continue to provide guidance to
the legal fraternity which may result in bringing up perfect judicial system.

I, AT, R AR TR 91 el 6l g WY, 9T, GHEEN), WeAT SR
e WA HeT 9 2 ¥ |

I my self & onbehalf of. Senior Advocates & members of the Bar convey
our good wishes to Hon'ble Justice Shri BK. Dube & his family & pray to God to
give him good health & prosperity in future life.
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Farewell speech delivered by Hon'ble Mr. Justice Brij Kishore
Dube:-

/
GOOD AFTERNOON TO EVERY BODY

Iam extremely grateful to the Administrative Judge and other speakers
for their good and nice words spoken about me ignoring so many shortcomings
and fatlures of mine,

Lord Denning had said that when a Judge sits in Court he himself'is on
trial. Thave tried my level best to perform the duty with utmost devotion, harmony
and determination.

I have completed more than 35 years in this service as a Jutl’.lge and going
to demit the office on 19" January, 2014 which is-the end of my innings as a
Judge. The date of retirement is fixed with the joining of the initial service.

I am very happy to feel that I have completed the tenure satisfactorily
without any interruption and displeasure at any moment by the blessings of the
Almighty God and my parents.

[ am Very much satisfied with my life and I have fully enjoyed my service
life peacefully with harmony.

A farewell address runs the risk of being reduced to a mere bundle of
uninteresting thank you cards for the listeners. But, I have to take the risk, even if
it may appear to be unnecessary for the others.

Firstly. I am grateful to the Almighty God who gave me the strength, courage
and wisdom to perform the responsibility of administering the justice. I am here
only because of His blessings. -

I remember with gratitude Shri Justice A.K.Patnaik, the then Chief Justice

presently, sitting Judge of the Apex Court and the Members of the Collegium,

Shri Justice R.S.Garg, Former Chief Justice, Guwahati High Court and Shri Justice
Dipak Misra, presently sitting Judge of the Apex Court who found me suitable for
elevation to the Bench.

I am very grateful to Justice S.R. Alam, the then Chief Justice, Justice
Sushil Harkauli, the then Acting Chief Justice, Justice S.A. Bobde the then Chief
Justice, presently sitting Judge of the Apex Court, Justice K.K.Lahoti, the then
Acting Chief Justice and now Administrative Judge and Chief Justice Shri A.M.
Khanwilkar, Chief Justice who always been very kind and supporting me.

At the same time, ] am also grateful to the Senior Judge J ustice Arun
Mishra, presently Chief Justice, High Court of West Bengal. Justice S.L.Kochhar,

fan
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Justice A.K.Shrivastava, Justice N.K.Mody, Justice U.C.Maheshwari, Justice
S.K.Gangele, Justice A.M.Naik, Justice Jitendra Kumar Maheshwari, Justice
S.N.Aggarwal, Justice Mool Chand Garg and also to my younger Brother Judges
Justice A.K.Sharma, Justice G.D.Saxena, Justice Sheel Nagu, Justice Sujoy Paul,
Justice B.D.Rathi, Justice M.K.Mudgal and Justice Rohit Arya. I learnt a Iot and
enriched my knowledge while sitting with these Hon'ble Judges in Division Bench
of th15 Court. .

[ do remember, when a Saint known as Fakkad Baba proclaimed a forecast
to my Naniji late Smt. Renuka Mishra, just before my birth, utterly unbelievable at
that time as my family was ordinary middle class, that the boy being born become
a big person in future. By the blessings of God, my Naniji and parents [ have
achieved the goal proclaimed by the Saint Fakkad Baba.

The administration of justice is a co- operative effort between the judges
and the lawyers. [ am lucky enough to receive the full cooperation of the lawyers
and learnt a lot at all my places of posting including Gwalior.

The existing advocates of Gwalior are men of tremendous character,

"intellectual and laborious. The arguments of the senior members of the Bar

enlightened and helped me to reach a well reasoned orders.

" Lam thankful to the then Principal Registrar, Shri B.D.Rathi, presently
Judge of this Court, Shri Avadesh Shrivastava, the then Principal Registrar, Shri
J.P.Gupta, Principal Registrar, the then Registrar Shri M.K.Sharma, presently
Additional District Judge, Jabalpur, Shri P.C . Mishra, Registrar and Shri V.B.Singh,
presently PPS to the Chief Justice for providing help in day to day functioning of -
the office arid providing help in day to day functioning of the office and personal
lifeas well.,

I would like to record my appreciation for the day to day assistance
provided by the Protocol Section, more particularly by Shri Abhishek Bhargava,
Shri Harendra Savita and Shri Bhushan Telang

['would like to thank the Accountant Shri Nishikant Rashinkar for giving
full cooperation and also other members of the Registry including Class I'V staff
who have equally assisted me.

I feel obliged to Dr. R.K.Chaturvedi and Dr. R.K.Sharma who not only
assisted medically but also took extra pains in looking after our health.

I cannot forget the love, affection and assistance given by tﬁe members of
my personal staff, Private Secretary Shri M.V.R.Balaji Sarma, a person of great
dignity, integrity and competence, Personal Assistant Shri Ashish Pawar, Stenographer

. Shri Ranjeet Ahirwal, Reader Shri Sunil Moghe, Law Assistant Ms. Preeti Chauhan
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and Jamadar Jaswant Singh. I have, right through in my career, been fortunate to
have a disciplined and committed team of staff'to work with.

Similarly, I cannot forget the assistance and security given by P.S.0Os.,
Shri Anand Sharma and Shri Virendra Singh Bhadoriya and also the class IV staff
posted at my residence who have worked very much sincerely with me. I cannot
but specially mention the affectionate and disciplined services of my driver Shri
Chhote Singh. I will miss all of them.

I'shall always be indebted to my Naniji and parents as what [ am today is
due to their prayers and blessings.

I express my heartfelt gratitude to my wife Smt. Mamta Dube for
cooperative with me in every walk of my life. She offered to me all that can be
. legitimately expected from a Judge's wife, to make my long stint as a Judge happy
and contended. I have done little to reciprocate. I shall try to make amends to her
during the last phase of my life. '

I am also extremely grateful to my son Manas, daughter, Kanchan,
daughter-in-law, Divya and son-in-law Mridul as they all gave me moral support
and cooperation in discharging my duties nicely with full dedication. My wife and
children never put any undue demands and they are always satisfied what ever I
have provided to them. My son could not and did not choose to practice in this
High Court. He made the sacrifice only to enable me to occupy the crease asa
Judge of this Court.

[ am also thankful to all the officials and the judges of the subordinate
judictary associated with me for their co-operation in achieving the greater result
of performing the functions of the office.

[ express my heartfelt gratitude to all the persons known or unknown to
me, members of the Bar and Law Officers for extending their highest cooperation
during my tenure as Judge without which I could not have been able to conveniently
_ perform all the duties as expected to be performed.

[ am also grateful to my sisters, brothers-in-laws, friends, well-wishers,
relatives, guests and those who have bestowed their affection and blessing at all
times to me and assembled here to witness the occasion.

IfT hurt anyone at any time, [ do hope that they will forgive me.
Wishing you all the best.
[ conclude by thanks to you all once aigain.

JATHIND.
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Short Note .
*(3) (DB)
Before Mr. Justice Shantanu Kembkar.and Mr. Justice J.K. Maheshwari
WP No. 11281/2012 (Indore) decided on 20 March, 2013

ISLAMUDDIN @CHHOTIYA . e Petitioner
Vs. :

STATE OF M.P. & ors. ... Respondents

i

* National Security Act (65 of 1980), Sections 3(2), (5) &
Coiistitution, Article 21 - Prevention detention - Non-compliance
(_)f_provigions by Detaining Authorify and procedural illqgal_i-gies -
Approval of detention reported by State Government to Central
Government beyond prescribed period of 7 days - Ground of
detention and necessary particulars not reported to Central
Government - It violates "provisions of Section 3(5) of National
Security Act which are mandatory - Detention order and-its
confirmation set aside. ' N '

gt g%m'affé?ﬁ?zv (1980 BT &'5), srrm" 3(2).(5) 7 wiaenT,
gq=BT 21 — Frares fde - fRiE TTRrET §IRT SuFEl &1
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AT — FARier &1 ATEMR Tl JaTH ﬁ_ﬁr}'ﬁzm‘ B WD & Ruid
T8 @ T — ge Wt gren Afertam B e 3(5) & SagEn @I
Secit FXET Wl aTeTus € — PRl Aty gg SEel Wi
JuRd) '

The order of the Court was delivered by:SIANTANU KEMKAR, J.
Cases referred :
(2011) 2 SCC (Cri) 596=(2011) 5 SCC 244,

San}'ay Sharma, for the petitioner.
Bhuwan Deshmukh, G.A. for the respondents.



Short Note
*4)
. Before Mr. Justice N.X, Mody -
M.A. No. 1822/2008 (Indore) decided on 21 March, 2013

NEW INDIA ASSURANCE CO.LTD. - ... Appellant -
. Vs. : .
SMT. SHOBHA SHARMA & ors. , - Respondents

Motor Vehicles Act (59 of 1988), Sections 149 & 147 -
Compensation - Liability of Insurance Company to pay - Policy was

cancelled before accident for dishonour of cheque issued towards
premium - Intimation to owner about cancellation of insurance policy

" notproved - Insurance company liable to pay compensation - It may
“ recover amount from owner and driver of vehicle. - )

T T I (1988 By 59) ST 149 7 147 — Tirev —
-gm‘mﬁm%wﬁm?ﬁa—mﬁmw%ﬁwﬁm

Cases referred : . .
2008 ACJ 581, 1998 ACJ 123, 2000 ACJ 630;

" 8.V Dandwate, for the appellant.
GK. Neema. for the respondents No. I to 4.
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LL.R. [2014] M.P., 287
WRIT PETITION
Before Mr. Justice J.K. Maheshwari
W P. No. 2293/2001 (Indore) demded on 16August 2011

BI-IAGWAN DAS . Petmoner

Vs. )
INDORE MUNICIPAL CORPORATION & anr. ...Respondents

Municipal Corporation Act, M.P. (23, of 1956), Sections 132,
433 & Nagar Palika (Bhawno/Bhumiyo Ke Varshik Bhada Mulpa Ka
Avdharan) Niyam, M.F. 1997 - Imposition of service tax by corporation,
by resolution and demand thereof - Held - Various clauses of Section
132 empowers corporation to impose service tax by resolution -
Corporation is within its competence - Recovery of the same is in

_accordance with law - No case for interference. " (Para 15)

awmﬁaﬁvvs;ﬁ:ﬁw A (1955&:723}511?1?132 433 T TIV
giferaT (At gt & aifE TIST 559 BT SqEe), g 3.0, 1997 —
ﬁvmmwmmﬁﬁmﬁmmmammeWﬁmw—
aﬁrﬁafﬁﬂ—.mwza%ﬁﬁ{:rasﬁmaﬁwmmﬁmm
sfifg oxt @ R wfeg gam wxd & — Frr aud) |aar @ e
2 — vTa 9 e -fafrer @ - SEAET T GBROT GE | ‘

Cases referred :

AIR 1992 SC 2038, (2002) 6 SCC 227, AIR 1971 SC 517 1982
JLJ 409.

V.K. Jain & Sumit Mit{dl, for the petitioner. )
. Shekhar Bhargava with Romesh Dave, for the respondents. -

ORDER

J.K. MAHESHWARI, J,: Invoking the jurisdiction under Article 226 of
the Constitution and challénging the resolution (Annexure P/1)-the bill of
recovery (Annexure P/2)issued bythe Mun1c1pa1 Corporation, Indore, the
petitioner has filed this petltlon

¢

2. Itis said that pet1t10ner is the tenant of Shop No.8, Purana M.T.H.
Compound; Indore on a monthly rent of Rs.125/-. The respondent No.1-
Corporation is the owner thereof. However the petitioner is having a lease

A
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hold right in the said property. As per Section 132 of the M.P. Municipal
CorporationAct, 1956 (hereinafter referred to as 'the Act"), the respondent
No.1 is entitled to impose and recover the tax only against the owner of the
property and no tax can be imposed on a person having a lease hold right and
to recover it. It is further said that in exercise of the power under Section 433
read with Section 138 of the Act, the Rules were framed which were known
as Madhya Pradesh Nagar Palika (Bhawno/ Bhumiyo Ke Varshik Bhada Mulya
Ka Avdharan) Niyam, 1997 (in short 'the Rules ". As per the said rules, the
Corporation is bound to divide the municipal area in zones and by passing a
resoliition the rate to determine the annual letting value of the properties may
be fixed. As per the Rules, the respondent-corporation passed resolution
No.338 dated 11.12.1997, determining the property tax and also resolved
for imposition of service tax. It is urged that the imposition of the tax by the
said resolution and to make demand is not in conformity to the provisions of _
the Act and the Rules made thereunder, therefore such resolutlon may be set
aside and the demand as made may also be quashed. _’

3. Therespondent-Corporation by filing their return stated that the petition
as filed by the petitioner is entirely on wrong and incorrect basis, treating
service tax/fee as a property tax. It is said that the property tax on a property
owned by Corporation is not leviable, howeveras per Section 132 (1) (c) (d)
and (¢) of the Act, the taxes for the services rendered in general may be
leviable. If the Corporation by the said resolution fix the tax considering the
notification issued by the State Government in the Gazette of State of M.P.
dated 9th May, 1997 (Annexure R/2) and the letter issued (Annexure R/3) -
and directed such recovery, it cannot be said to be illegal. In fact, it is within
the competence of the Corporation to impose such taxes and in view of the -
language of clause (10) of the lease deed (Annexure R/4), the petitioner is
bound to pay such an amount without raising any objection on the said issue.
In view of the foregoing, it is urged that the resolution (Annexure P/1) and the
demand (Annexure P/2) has rightly been made by the respondent-Corporation.

4. By filing the rejoinder, it is said that the documents filed after filing of
the return cannot be taken on record and to take coercive measure in
furtherance to the resolution (Annexure P/1) is not in conformity to law and
the action of the respondent-Corporation is illegal and arbitrary.

5. Shri V.K.Jain, learned counsel appearing on behalf of the petitioner
contends that the resolution (Annexure P/1) was passed in view of the
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amendment made under Section 138 of the Act for determination of the annual
letting value of land or building by self-assessment after framing the Rules of
1997. Bare reading of the resolution, it is apparent that it is in furtherance to

. the rules for imposition of the property tax. In the said resolution the

Corporation is not required to resolve for the imposition and recovery of
service tax. It is contended that the service tax imposed under Section 132 of
the Act may not be recoverable from the tenant, It is also contended that as
per clause (4) (Sa) (3) of the resolution, a fixed rate for recovery of the
service tax has been specified irrespective to the area and location of the
leased shop, however fixing such a flat rate is unreasonable and not rational,
therefore the recovery thereto.cannot be made by issuing the bill (Annexure
P/2). Lastly it is contended that the notification as issued by the State
Government does not prescribe the maximum rate of tax for sanitation; lighting
and fire taxes, however ignoring the minimum amount, recovery of service tax
by the the Corporation @ Rs.500/- is unreasonable. Therefore the resolution
as passed is in violation:of Section 132(5) (a) of the Act. In support of his
contention, reliance has been placed on the Judgment of the Apex Court in
the case of Ahmedabad Urban Development Authority Vs. Sharadkumar
Jayantikumar Pasawalla and others, AIR 1992 'SC 2038 and Hansra] &
Sons Vs. State of Jammu & Kashmir and others , (2002) 6 SCC 227 and
conténded that the taxing statute should be construed strictly and unless and
until the delegated authority having the express power to that effect whlch are
necessary; it cannot be Implemented Plaemg further reliance on the Judgment
of the Apex Court in the'case of B.C. Banerjee Vs. State of M.P., AIR 1971
SC 517 it is urged that unless and until the rule or regulation specifies the
imposition of the tax, it cannot bé imposed by the Corporation. In that view
of the matter, it is submitted that by passing joint resolution for i imposition and
recovery of property tax and the general sanitation, fire and lighting taxes is
notin coforrmty to the pr1n01p1e of law laid down in the aforesa1d cases.

6. Per contra Shri Shekhar Bhargava, learned senior counsel contends

that Section 132 of the Act empowers the Corporation to impose the property
tax as well as other taxes subject to general or special order, which the State
Government may make in this behalf; Clause (a) of sub-section (1) of Section
132 specifies the imposition of the tax upon the building or land owner and
payable by the owner subject to provisions of Section 135,136 and 138.

While the taxes as specified under clause (c) (d)and (e) of sub-section (1) of
Section 132 are related to the samtary cess, for the constructlon and -

[
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maintenance of public latrines and for removal and disposal of refuse and
general cleanliness of the city, general lighting tax, where the lighting of public
streets and places is undertaken by the corporation and general fire tax for the
conduct and management of the fire service and for the protection of the life
and property in the case of fire. The legislation while specifying the imposition
of the said taxes not specified that such recovery may be made only against
owner, however such imposition and recovery may be made against the users.
It is also contended as per clause (a) of sub-section (5) of Section 132, it is
apparent that the taxes under clause (c) (d) and () of sub-section (1) of
Section 132 shall be levied at a consolidate rate on buildings and lands which
are exempted from the property tax at a rate determined by the corporation
subject to a minimum and maximum rate as may be prescribed by the State
Government. Having competence of the aforesaid powers and subject to the
rateas prescribed by the State Government by issuing a notification (Annexure
R/2), the consolidated amount has been fixed by the said resolution imposing
the tax and directed for recovery, however the said resolution cannot be said
_to'be illegal as the Corporation is having competence to impose such taxes.

7. In reply to the argument of passing a joint resolution (Annexure P/1),
it is contended that the Municipal Corporation is well within the competence
under Section 133 of the Act to pass a consolidated resolution for imposition
of the tax and fees as specified under the Act, however if a consolidated
resolution of property tax and other taxes has been passed, it cannot be said
to be in excess to the jurisdiction or illegal. In alternative it is submitted by him -
that in any case if this Court comes to the conclusion that if the resolution
(Annexure R/1)ought to be passed for a specific purpose and the Corporation
is having the competence to impose the tax then it may amounting to trregularity
and may be crept out by passing a separate resolution but it cannot be termed -
as illegal to make the action of the Corporation as without jurisdiction or void
ab initio. On the point of not fixing the maximum rate by the State Government
by the notification (Annexure R/2), placing reliance on a Division Bench
decision of this Court in the case of M.T. Cloth Market Marchants Asso.
Vs. Municipal Corporation, Indore, 1982 JLJ 409, it is contended that once
the Corporation is having power to impose such tax, and the limit has not
been specified it would not oust the power of the Corporation to impose the
tax; in view of the foregoing it is urged that the resolution (Annexure P/1) has
rightly been passed imposing the service tax by fixed rate and the notice of
demand (Annexure P/2) has rightly been issued.
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8. Aftér having heard learned counsel appearing on behalf of the parties, _
to appreciate the rival contentions, the basic relevant provisions of Section
132 and 133 are required to be reproduced hereunder :-

“132, Taxes to be imposed under this Act.- (1) For the
purpose of this Act, the Corporation shall, subject to any
general or special order which the State Government may make
in this behalf, impose in the whole or in any part of the
Municipal Area, the following taxes, namely:-

(a) © a tax payable by the owners or building or lands
situated within the city with reference to the £ross
annual letting value of the buildings or lands, called the
property tax, subject to the provisions of Section 135
136 and 138.

(b)  awatertax, in respect of lands and buildings to which
a water supply is furnished from or which are
connected by means of pipe with municipal water
works.

(c) a general sanitary cess, for the construction and
maintenance of public latrines and for removal and
disposal of refuse and general cleanliness of the city.

(d)  ageneral lighting tax, where the lighting of public streets
and places is undertaken by the corporation. -

() a general fire tax, for the conduct and management of
, the fire service and for the protection of life and property
inthe case of fire,

(®. alocal body tax on the entry of such goods as may be
declared by the State Government by notification in
the Official Gazette into the municipal area for
consumption, use or sale therein at a rate not
exceeding four percent of the value of goods:

Provided that no local body tax shall be levied on the goods:-
@ . oo )

(ii) XXX XXX XXX~
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(a) XXX XXX XXX
(b): XXX XXX XXX
(c) XKX XXX XXX
() o XXX XXX

(2)  Notwithstanding anything contained in clause (f) of sub-
section (1) if in the opinion of the State Government it is
expedient to do so, it may delegate the power to the
Corporation to declare the goods on which local body tax
shall be levied and the rates thereof.

(3) Themode of aésessment and collection of the local
body tax shall be such as may be prescribed.

(4)  The water tax under clause (b) of sub-section (1) shall
be charged --

(a) on buildings and lands which are exempted from

property tax, at a rate as shall be determined by the

_  Corporation, subject to a minimum rate as may be
prescribed by the State Government.

(b)  onbuildings and lands which are not exempted from
property tax, at a minimum rate as determined in clause
(a) plus such percentage of the property tax, as shall
be determined by the Corporation:

[Provided that the water tax under clause (b) of sub-
section (1), shall not be levied on building and land owned by
freedom fighters during their life time, if they are exempted
from Income Tax-and the water connection is for domestic
purpose and which does not exceed half inch connection.]

(5)  The taxes under clauses (c), (d) and (&) of subsection
(1) shall be levied at a consolidated rate as under:-

(a)  on buildings and lands which are exempted from
property tax at a rate as determined by the corporation
subject to a minimum and maximum rate as may be
prescribed by the State Government.

LLR.[2014]M.P.
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(b)  onbuildings and lands which are not exempted from
property tax at a minimum rate préscribed under clause
(a) plus such percentage of the property tax as may
be determined by the Corporation.”

“[133. Imposition of Taxes and Fees.~ (1) The Corporation
may, by aresolution, at the time of final adoption of the budget
estimates for the next financial year, subject to the provisions
of this Act and subject to such limitations and conditions, as
may be prescribed by the State Government in this behalf --

(a)  impose any of the taxes or fees specified in this Act;
or

(b}  increase the rates of taxes or fees already imposed.

(2)  Theresolution as referred to in sub-section (1) shall
contain

(a) in case of imposition of any tax or fees, the provisions
under which such tax or fee is being imposed, class.of
persons or description of property to be taxed, the
amount or rate of tax or fee being imposed, system of
assessment and collection to be adopted and the date
from which imposition of such tax or fee shall take effect;

{(b) incase of increase of rate of any tax or fee, the prevailing
rate of such tax or fee, the proposed increased rate of
such tax or fee and the date from which increase of rate
of such tax or fee shall take effect.

(3) The resolution, as passed, shall be conclusive evidence
of the imposition of a new tax or fee, or increase of rate of any
tax or fee, as the case may be:

Provided that if the Corporation decides to have
supplementary taxation during the financial year, it may do so -
from such date as the Corporation may resolve, subject to the
provisions of this Act and subject to such limitation and

conditions, as may be prescribed by the State Government in
this behalf
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(4) _ Nothing contained in this Section shall apply to tax
mentioned in clause (2) of sub-section (1) of Section 132, which
shall be charged and levied in accordance with Section 135].

9. On reading of the aforesaid, it is apparent that under the Act, the
Corporation is empowered to impose various taxes subject to general or
special order of the State Government. Clause (a) of sub-section (1) of Section
132 specifies that the owner is liable to pay a tax on a building or land situated
within the city with reference to gross annual letting value and it shall be called
as a property tax subject to provisions of Section 135, 136 and 138 of the
Act. Section 135 of the Act specifies the rate of property tax which may be in
between six percent to ten percent of the annual letting value as determined
- by the Corporation for each financial year. Section 136 relates to exemptions
of the property tax leviable under Section 135 of the Act, whereby the buildings
and lands owned by or vested in the Union Government, the State Government
and the Corporation are exempted from payment.of property tax. Section
138 relates to annual letting value of land of building.

10.  Asper Section 133 of the Act, it is apparent that the Corporation by
aresolution at the time of final adoption of the budget estimates for the next
financial year, subject to the provisions of the Act and subject to such limitations
- and conditions, as may be prescribed by the Government may impose any tax
or fee specified and increase the rate of tax or feealready imposed. Sub-
section (2) of Section 133 of the Act makes it clear that when the resolution is
passed then the way of assessment, collection and the date from which the
imposition is required to be specified and in case of increase the rate of tax or
. fee from the prevalent rate and from which date the increased rate shall be
given effect to is also specified. It has further been made clear in sub-section’
" (4) that this Section shall not apply to the taxés as specified under clause (a)
of sub-section (1) of Section 132 of the Act as it be charged and levied in
accordance with Section 135. Section 138 of the Act specifies the annual
letting value of land of building. Section 138 has been replaced by the Act 18
of 1997, thereafter by Act 29 in the year 2003, clause (a) of sub-section (1)
of Section 132 has been replaced. In the year 1997, the rules have been
framed which are known as the Rules of 1997. As per the said rules, the
~ Corporation is bound to divide the area of the city within various zones for the
purposes of determination of the letting value of the land of property situated.
Thereafter, by passing a resolution the Corporation may fix the rate thereof
for the purposes of self-assessment. Accordingly, as per Section 138, the

ar
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self-assessment form is required to be submitted by the owner. The imposition -
of the said tax and recovery thereof is as per clause (a) of sub-section (1) of
Section 132 of the Act. Clause (b), (c), (d), (¢) and (f) of sub-section (1) of
Section 132 of the Act empowers the Corporation for imposition of water
tax, general sanitary cess, general lighting tax, general fire tax and the local
body tax on the entry of goods. Bare reading of the language of the aforesaid
provisions, the legislative intent is clear whereby the imposition and recovery
of such taxes is not akin to the provisions of clause (a) of sub-section (1) of
Section 132 of the Act, taxes payable by the owners of building or lands.

11.  Incontext of the aforesaid legal position, in the facts of the present
case, it is to be determined that the imposition of the service tax by passing
the resolution (Annexure P/1) and demand made vide Annexure P/2 is illegal
or not. Bare reading of the resolution (Annexure P/1), reveals that the Standing
Committee passed the resolution No.865 with respect to self-assessment of
the property tax which was taken into consideration. Referring the Gazette of
the State Government of Madhya Pradesh dated 21st April, 1997 making an
amendment in the provisions of the Act for the year 1997 and 1998, the tax
over the properties were determined in clause 4(aa) (ba). In clause 4 (sa) it is
referred that with respect to the properties owned and vested in Central
Government, State Government and the Corporation, the service tax may be
leviable, While dealing the issue of imposition of service tax with respect to
the properties of the Corporation, it is said that in.the main market area if a
shop is situated the service tax at the rate of Rs.500/- per annum and to the
shop situated in other areas, it shall be Rs.250/- per annum while for Ghumtis

the service tax of Rs.100/- annum shall be payable. Py

12.  Asper Section 132 of the Act, various taxes can be imposed by the
Corporation out of which property tax is payable by the owners or (sic:of)
building or lands as specified under clause (a) of sub-section (1) of Section
132 of the Act. While giving power for imposition and recovery of other taxes
like water tax, general sanitary cess, general lighting tax, general fire tax as
specified under clause (b), (c) (d) and (¢) of sub-section (1) of Section 132
of the Act, it has not been specified that it be payable by whom or recoverable
from the owners of building or lands. The general sanitary cess, general lighting
tax, general fire tax are the taxes for the services rendered by the Corporation
in general to the users or by citizens and not to the owners of building or
lands. The general sanitary cess is for the construction and maintenance of
public latrines and for removal and disposal of refuse and general cleanliness
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of the city and the general lighting tax is where lighting of public streets and
places is undertaken by the Corporation. The fire tax is for the conduct and
management of fire service and for the protection of life and property in case
of fire. Thus it is apparent that the aforesaid taxes may be imposed for the
services rendered by the Corporation. Sub-section (4) of Section 132 makes
it clear that the water tax may be imposed on buildings and lands even which
are exempted from property tax, but it is not relevant in the facts of the present
case. But, the intention of legislation for imposition of the similar tax like sanitary
© cess, general lighting tax and fire tax may be gathered in such cases. Sub-
section (5) further makes it clear that the taxes under clause (c) {(d)and (e) of
sub-section (1) of Section 132 shall be levied at the consolidated rate as
determined by the Corporation subject to minimum and maximum rate as may
be prescribed by the State Government. Thus, it is clear that the imposition of
these three taxes is well within the competence of the Corporation and may
be imposed for the general services provided by the Corporation to the users
and citizens as determined subject to minimum and maximum rate as prescribed
by the State Government. In the present case, it is not in dispute that the
petitioner is a lessee of the Corporation of a shop No.8, Purana M.T.H.
Compound, Indore owned by the Corporation, however the said property is
" exempted from payment of the property tax which may be levied as per clause
(a) sub-section (1) of Section 132 of the Act. :

13.  In the present case, the State Government by issuing a notification
Annexure R/2 on 9th May, 1997 specified the minimum rate of general sanitation
tax, general lighting tax and general fire tax @ Rs.180/- per anmum but the maximum
has not been specified thereunder. Thus by reading sub-section (5) of Section
132, it is clear that the determination of taxes as specified under clause (c) (d) and
(e) of sub-section (1) of Section 132 shall be made by the Corporation but if the
minimum and maximum rate is prescribed by the State Government, it shall be in .
accordance with the same. Inthe present case, the State Government while issuing
the notification (Annexure R/2) has not prescribed any maximum limit but the
minimum is prescribed, however determination, ifany, made by the Corporation
fixing the service tax @ Rs.500/- per annum, cannot be said to be illegal as the
Corporation is competent to determine it. If the maximum hasnot been prescribed
in the notification, it would not oust the power of the Corporation to fix the limit
more than the minimum as prescribed by the State Government. The said view
fortifies from the view taken by the Division Bench judgment of this Court in the
case of M.T. Cloth Market Marchants Asso. (supra). It is clear that the service
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tax may beimposed on the building and the land which are exempted from payment
of the property tax as per Section 136 of the Act. Thus bare reading of clause (c)
(d) and (€) of sub-section (1) of Section 132, it does not reveal that the imposition
of'the said tax is only recoverable from the owner and not from the lessee. However,
the argument as advanced by Shri Jain, leammed counsel for the petitioner that the
imposition and recovery of such tax cannot be made against the petitioner who is
the lessee of a shop owned by the Corporation is hereby repelled.

14.  Inthe present case the lease deed (Annexure R/4) as executed by the
petitioner in favour of the Corporation is also available on record. As per
clause (10) of the lease deed it is clear that the further tax, if any, payable time
to time shall be paid by the lessee. Both the said clauses relate to the taxation,
if any, imposed by the statute time to time, which will not make immune the
lessee from payment of the general taxes to the services utilized by him while
occupying the tenanted shop of the Corporation. The taxes as specified under
clause {b) (c) and (d) of sub-section (1) of Section 132 is for the use of
public latrines and for removal and disposal of refuse and general cleanliness
of the city and also lighting on public streets and the places, and fire safety
. undertaken by the Corporation for the well being of life. Therefore, the
imposition of the said tax by the Corporation may be recoverable even from
-alessee or a tenant utilizing the said facilities which may fall within the purview
of services utilized by him. Thus the argument as advanced on the said issue
by Mr. Jain is also of no substance.

15.  Ongoing through the resolution (Annexure P/1), it reveals that as per the
amendment under Section 138 of the Act and the Rules of 1997 as framed, the
* resolution of the Standing Committee had taken into consideration. The
Corporation has decided the imposition of the property tax by way of self-
assessment as per the Rules 0f 1997. Simultaneously the taxes as specified under
clause (b) (¢) (d) and (e) of sub-section (1) of Section 132 of the Act has also
been imposed. Thus, the challenge made in this petition that the joint resolution
may not be possible, in the opinion of this Court, such challenge is wholly untenable
in view of the discussions made herein above. It is to be observed here that once
the Corporation is having competence for imposition and recovery of various
taxes specified in various clauses of Section 132 of the Act then by passing a
common resolution would not make it illegal or irregular. Thus while passing the
resolution (Anmxure P/1) to determine the property tax against the owner of building
or lands, the imposition of general sanitary cess, general lighting tax, general fire
tax, if any, decided specifying the fixed amount as per the location of the shop



e

A

298 . Kapil Steels Ltd.Vs. Assi. Comm. of Com. Tax (DB) LL.R.[2014]M.P.

ignoring the size; it would notmake such imposition and recovery irrational,
unreasonable or arbitrary even against the lessee. In view of the foregoing
discussions, the judgments as relied upon by Mr. Jain in the cases of Ahmedabad
Urban Development Authority (supra), Hansraj & Sons (supra) and B.C.
Banerjee (supra) are having no application because in those cases the authority
was not competent or empowered under the Act or Regulation, however in the
said context the Apex Court has expressed the view of strict compliance of the
taxation statute. In view of the foregoing, I am of the considered opinion that the
resolution for imposition of service tax as passed by the Corporation is within its
competence and the recovery as directed is in accordance with law, however the
interference by this Court in exercise of jurisdiction under Article 226 of the
Constitution of India is not warranted.

16.  In the result, the petition filed by the petitioner is devoid of any

substance, hence it is dismissed. In the facts and circumstances of the case,

the parties are directed to bear their own costs. ,
Petition dismissed.
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WRIT PETITION
Before Mr. Justice Shantanu Kemkar & Mr. Justice Prakash Shrivastava
W.P. No. 416/2005 (Indore) decided on 5 March, 2013

KAPIL STEELS LTD. ) ... Petitioner
Vs,

ASSISTANT COMMISSIONER OF

COMMERCIAL TAX & ors. ...Respondents

General Sales Tax Act, M.P. 1958 (2 of 1959), Section 12 -
Denial of exemption from payment of entry tax under the
notification No. A-3-9-95-ST-V(57) dated 5th July, 1995 for the
period 01.04.1996 to 31.03.1997 - Held - Dealer is exempted from
payment of sales tax under notification dated 23rd October, 1981
but the goods are not exempted - Liability to pay sales tax continued
- Under the notification No. 55 dated 05.07.1995 said liability was
reduced to 2% therefore, in terms of notification, petitioner was
entitled to claim exemption from payment of entry tax on the goods
in question on satisfaction of other conditions specified in
notification. " (Para 18)
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PM Choudhary, for the pétitioner.
M. Raveendran, Dy. G.A. for the respondents.

ORDER

The Order of the court was delivered by,
PRAKASH SHRIVASTAVA, J.: The petitioner is aggrieved with the denial of
exemption from payment of entry tax under the Notification No. A-3-9-
95-ST-V(57) dated 5th July 1995 for the period 1/4/1996 to 31/3/1997.
The petitioner's case for grant of the said benefit has been rejected by
the Revisional Authority by impugned order dated 12/1/2005 (Annexure.

P-15). * | -

2/ .In briefthe petitioner's case is that it is engaged in various activities,
including the manufacture and sell of re-rolled products in its rolling mill at
Pithampur District Dhar. The petitioner manufactures various type of steel
structures of iron and steel. The raw material used by the petitioner company
falls in category (ii) of Section 14(iv) of the Central Sales Tax Act and the
finished products manufactured by petitioner fall in category (v) of the said
Section. On establishing the new industrial undertaking, the petitioner was

.granted exemption from payment of sales tax initially for a period of 5 years

from 1/7/1991 to 30/6/1996 under the exemption notification dated 23/10/
1981 and 29/6/1982. The exemption period under the Sales Tax was extended
for 2 years i.e. up-to 30/6/1998 and the eligibility certificate was accordingly
amended. Sinilar exemption was granted to the petitioner under the Entry
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Tax Act (Madhya Pradesh Sthaniya Kshetra Me Mal Ke Pravesh Par Kar
Adhiniyam,) for a period of 5 years from 21/6/1991 to 20/6/1996. Thereafter
the petitioner became liable to pay entry tax for the period under consideration.
The Assessing Authority had granted the benefit of exemption under the Sales

Tax Act vide order dated 30/12/1999 but by another order passed on the.

same day, the Assessing Authority had levied the entry tax since the exemption
period for the entry tax had expired on 20/6/1996. In revision the order of
assessment was set aside and matter was remanded. The Fresh assessment
was done vide order dated 13/2/2004, whereby the entry tax for the period in
question was again levied. In the second round of litigation, the petitioner
before the revisional authority had raised the issue that in view of Notification
No. A-3-9-95-ST-V(57), dated 5/7/1995 (for short Notification No. 57,
dated 5th July, 1995) and Notification No.A-3-9-95-8T-V(55), dated 5/7/
1995 (for short Notification No. 55 dated 5th July 1995, the petitioner is not
liable to pay any entry tax. The Revisional Authority has rejected the said
contention. Being aggrieved with the same, the petitioner has filed the present
writ petition. ' -

3/ Learned counsel appearing for the petitioner submits that under the
notification dated 23rd October, 1981, the petitioner is exempted from payment
of sales tax as a dealer but the tax liability on the goods is not extinguished and
under Notification No. 55, dated 5th July 1995, the rate of sales tax was
reduced to 2% and therefore, under the Notification No. 57, dated 5th July,
1995, the petitioner became entitled for exemption from payment of entry tax
for the period under consideration.

4f Learned counsel for the respondent/State has submitted that since the
petitioner was exempted from payment of sales tax by virtue of the notification
dated 23rd October, 1981, therefore, no question of reduction of the rate of
sales tax to 2% under Notification No. 55, dated 5th July 1995 arises in his
case and since Notification No. 55, dated 5th July, 1995 is not attracted,
therefore, the petitioner cannot be granted the benefit of Notification No. 57
dated 5th July, 1995 and the revisional authority has not committed any error
in rejecting the petitioner's revision.

5/ We have heard learned counsel for the parties and have minutely
perused the record of the case.

6/ Undisputedly, the petitioner has been granted the eligibility certificate

M
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for exemption from payment of sales tax from 1/7/1995 to 30/6/1998 under -
the exemption notification No. A-3-41-81 (35) ST-V, dated 23rd October,
1981 which is a notification issued under Section 12 of M.P. General Sales
Tax Act, 1958 granting exemption to certain class of dealers specified in the -
schedule to the notification on establishing the new industrial unit and on .
satisfying certain conditions. The relevant extract of the notification is
reproduced as under:

“[1] Notification No. A-3-41-81(35)-ST-V, dated 23rd
Oct.1981 Notification exemption New Units.

[In exercise of the powers conferred by Section 12 of the
Madhya Pradesh General Sales Tax Act, 1958 (No.2 of
1959), the State Government hereby exempts the class of
dealers specified in column (1) of the Schedule below who
establish new industrial units for the manufacture of automobiles
or agricultural machinery in any of the districts in Madhya
Pradesh specified in Annexure I and commence commercial
production before 6th May, 1994, or such dealers having taken
any two of the following effective steps before the said date
but have commenced commercial production on or after the
said date, but before 1st April, 1995: '

@ Possession of land has been taken;

(i) at least fifty percent of the expenditure on building as
per project report has been incurred. ~

(@)  firm orders of atleast fifty percent of the plant and
machinery as per project report has been placed.

from payment of tax under the said Act for the period
specified in column”

The schedule to the notification provides for the restrictions and
conditions subject to which the exemption is granted to the different
categories of dealers and the periods for which exemption is granted.

7/ The case of the petitioner is that the aforesaid exemption has been -
granted to him as a dealer but by the said notification the liability to pay the
sales tax on the goods produced by the petitioner is not extinguished, and
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therefore, the notification No. 55, dated 5th July, 1995 applies by which the
- rate of tax on those goods is reduced to 2%. The relevant clause of the said
notification is extracted as under: '

%[24] Notification No. A-3-9-95-St-V(55) dated Sth July,
1995

- Part/full exemption on various categories of Iron and Steel....

In exercise of the.powers conferred by Section 17 of
the Madhya Pradesh Vanijyik Kar Adhiniyam, 1994 (No.5 of
1995), the State Government hereby exempts the class of
goods specified in column (2) of the Schedule below from
payment of tax under the said Adhiniyam to the extent specified

>~ in column (3), for the period specified in column (4) subject to
the restrictions and conditions specified in column (5) of the

said Schedule:-
SCHEDULE
S Classofgoods Extentof Period Restrictions and conditions
No. exemption subject to which exemption
i . s granted.
1 @ 3) “4) &)
| PO ~
2. Tronandsteelas Partlyso  From IstApril, Whensoldbya registered
specified in asto 1995to[31st dealer who provesto the

categories (iv), ~ reducethe March, ] 998] satisfaction of the assessing
(v)andhoops  rateoftax (bothdays authority at the time of

and strips falling  under inclusive) assessment that:
incategory (vi)  Section9 (a) the goods were

of clause (iv)of  to [2%)] manufactured by him in
Section 14 of the his own steel rolling mill
Central Sales in Madhya Pradesh.

Tax Act, 1956 (b) they were manufactured
(No. 74 Of by him out of such goods
1956). belonging to categories

i

)
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- (i) and (xvi) of clause (iv)
of Section 14 of the Central

Sales Tax Act, 1956 that
had been purchased in the-

circumstances in which no

, . tax under Section 9 of the
e Madhya Pradesh Vanijyik
KarAthmyam 1994 was

8/ The further case of the petitioner is that since by the notification No.
55 dated 5th July, 1995, rate of sales tax on the goods produced by him is
reduced to 2%, therefore, under Notification No. 5 7, dated 5th July, 1995,
the petitioner is exempted from payment of entry tax. The relevant extract of
notification No. 57, dated 5th J uly, 1995 is as under:

' “[43] Exemptlon on dlfferent categories of Iron & Steel
"_Notlﬁcatlon No. A-3- 9 95-ST-V(57), dated 5th July,1995

" In exercise of the . powers conferred by Section 10 of the

. Madhya_ Pradesh Sthaniya Kshetra Me Mal Ke Pravesh Par
Kar Adhiniyam,.1976 (No. 52 of 1976), the State Government
hereby exempts in whole from payment of entry tax under the
said Adhiniyam, the class of goods specified in column (1) of
the Schedule below, for the period specified in column (2)
subject to the restrictions and conditions specified:in column.

(3) of the sa1d Schedule -
S CH E DU L E
Classof goods  Period ‘ ] Restﬁctions and conditions Subj ectto
which exemption is granted.
- (2) . - Lo (3)

Ironandsteelas From 1stApril, When entered into a local areaby a -

-~
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specifiedin . asto 1995to [31% dealer liable to pay tax under the
categories (ii) March, 1998] Commercial Tax Act for consumption
and (xvi) of (both days or use as raw material in the manufacture
Section 14 ofthe inclusive) . of goods covered by categories (iv) and
Central Sales Tax (v) and hoops and strips falling in

Act, 1956 (No. 74 category (vi) of clause (iv) of Section 14
0Of 1956). of the Central Sales Tax Act, 1956 and

such dealer proves to the satisfaction of
the assessing authority at the time of
assessment that the said goods had been
purchased from a registered dealer at
the reduced rate of tax of [2]% under
item 4 ofthe Schedule to CTD
Notification No. A-3-5-9-95-ST-V(55)
dated 5th July, 1995 by issuing to the
selling registered dealer a declaration in
the form specified in the said notification,
or the goods manufactured out of such
raw material are liable to tax at the rate

of [2]% on the sale underitem No.2
of the schedule to the CTD notification

referred above.”

97 In simple words, the petitioner case is that under the notification dated
23rd October 1981 he as a dealer is exempted from payment of sales tax but
the goods are not exempted therefore, liability to pay the sales tax on the
goods continued and the rate of sales tax on gdods was reduced to 2% under
the Notification No. 55, dated 5th July, 1995 and therefore, in terms of the
notification No. 57, dated 5th July, 1995, the petitioner is entitled for exemption
from payment of entry tax.

10/ The Supreme Court in the matter of 4.V, Fernandez Vs. The State of
Kerala, reported in (1957)(8) SC 561 has considered the distinction between
the exemption from tax or rebate of tax as against the non liability or non-
imposing of tax by observing as under:

“The appellant, however, forgets that the three stages in
the imposition of a tax which are laid down here predicate, in the
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first instance, a declaration of liability as the starting point. If there
is a liability to tax, imposed under the terms of the taxing statute,
then follow the provisions in regard to the assessment of such
liability. Ifthere is no liability to tax there cannot be any assessment
either. Sales or purchases in respect of which there is no liability
to tax imposed by the statute cannot at all be included in the
calculation of turnover for the purpose of assessment and the
exact sum which the dealer is liable to pay must be ascertain
without any reference whatever to the same.

There is a broad distinction between the provisions
contained in the statute in regard fo the exemptions of tax or
refund or rebate of tax on the one hand and in regard to the
non-liability to tax or non-imposition of tax on the other. In the
former case, but for the provisions as regards the exemptions
or refund or rebate of tax, the sales or purchases would have
to be included in the gross tumover of the dealer because they
prima facie liable to tax and the only thing which the dealer is
entitled to in respect thereof is the deduction from the gross
turnover in order to arrive at the net turnover on which the tax
can be imposed. In the latter case, the sales or purchases are
exempted from taxation altogether. The Legislature cannot enact
a law imposing or authorising the imposition of a tax thereupon
and they are not liable to any such imposition of tax. If they
are thus not liable to tax, no tax can be levied or imposed on
them and they do not come within the purview of the Act at
all. The very fact of their non-liability to tax is sufficient to
exclude them from the calculation of the gross turnover as well
as the net turnover on which sales tax can be levied or
imposed.”

Present is a case where the petitioner is liable to pay sales tax and entry
tax under the relevant statute but he has been granted exemption from payment of
sales tax and dispute is about exemption from payment of entry tax.

11/ In the matter of dssociated Cement Companies Ltd. Vs. State of
Bihar and Others, reported in 2004 (137 STC 389, the Supreme Court has
examined the meaning of phrase exemption and has held that the exigibility to
tax is not the same thing as liability to tax. It has been held by the Supreme
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Court as under:

“18. The stand of the respondents appears to be that since
there was no liability in respect of a portion of sales because
of notification of the State Government S.0.No. 479 dated
December 12,1995 as part of the Industrial Policy, 1995
granting exemption from payment of sales tax on production
of extended industrial unit which under takes expansion of their
capacity, no question of adjustment arises. To put differently
stand of the respondent is that when there was no tax liability
on such sales, there was no liability to pay any tax and,
therefore, the benefit of adjustment available under clause (2)
ofthe Notification S.0.No. 37, dated February 25, 1993 does
not arise. The interpretation put forward by the respondent
found acceptance by the High Court.

19.  Crucial question, therefore, is whether the appellant
had any “ liability” under the Act. The answer to this lies in
section 3 of the Act which is extracted above and is the
charging section. In sub-section (1) subject of the provisions
of the Part (i.e., Part I) sales tax or purchase tax, as the case
may be, shall be paid by every dealer as provided in the section
itself. Section 7 speaks of exemption. Sub-section (3) of
Section 7 stipulates that State Government may, by notification
and subject to such conditions or restrictions as S it may impose,
exempt from sales tax or purchase tax certain sales or
purchases as the case may be. The question of exemption arises
only when there is a liability. Exigibility to tax is not the same
as liability to pay tax. The former depends on charge created
by the statute and the latter on computation in accordance
with the provisions of the statute and Rules framed thereunder
if any. It is to be noted that liability to pay tax chargeable under
Section 3 of the Act is different from quantification of tax
payable on assessment. Liability to pay tax and actual payment
of tax are conceptually different. But for the exemption the
dealer would be required to pay tax in terms of section 3. In
_ other words, exemption pre-supposes a liability. Unless there
is liability question of exemption does not arise. Liability arises
in term of section 3-and tax become payable at the rate as
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provided in section 12. Section 11 deals with the point of
levy and rate and concessional rate.

20.  The word “liable” in the Concise Oxford Dictionary
means, “legally bound, subject to a tax or penalty, under an
obligation”. In Black's Law Dictionary (Sixth Edition) the word
_ “liable” means, “bound or obliged in law or equity; responsible;
chargeable; answerable; compellable to make satisfaction,
compensation, or restitution...... Obligated; accountable for
or chargeable with”. The above position was noted in
Zunjarrao Bhikaji Nagarkar Vs. Union of India (1999) 7
-SCC 409.

21.  Taxatthe appropriate rate would have become payable
but for the exemption. Decision in Australian Mutual
Provident Society V. LR.C. [1962] AC 135(PC) has stated
the position as follows:

'The phrase 'exempt from taxation' (Land and Income-
tax Act, 1954 (No.6701) (New Zeland) Section 86(1) does
not cover income that is not at all within the reach of theNew .
Zeland tax laws. It refers to income that would, had it not
been for the exemption, otherwise have been so taxable.

22. Therefore, it cannot be said that as tax was not paid
on portion of the turnover of the schedules goods, i.e. cement,
the assessee-appellant had no liability under the Act. It was
definitely liable to pay tax under the Act, but for the exemption:
There is no dispute that the assessee-appellant was liable to
pay tax under sub-section (3) of the Entry Tax Act. Therefore,
it was entitled to reduction to the extent of tax paid under the
Entry Tax Act while worklng ouit tax payable by it under the
Act.” .

12/ The Supreme Court in the matter of Commissioner of Sales Tax,

Jammu and Kashmir and Others Vs. Pine Chemicals Ltd. and Others,

reported in 11995(96) STC 355, considered the distinction between general
and conditional exemptlon and has held as under:-

- “The idea behind sub-section (2-A) of section 8 of the Central
Sales Tax Act, which we have analysed hereinbefore; is to

- '



308  Kapil Steels Ltd.Vs. Assi. Comm.of Com. Tax (DB) LL.R.[2014]M.P.

exempt the sale/purchase of goods from the Central Sales Tax
where the sale or purchase of such goods is exempt generally
under the State sales tax law. We must give due regard and
attach due meaning to the expression “generally” which occurs -
in the sub-section and which expression has been defined in
the Explanation. If the said expression had not been there, it
could probably have been possible to argue that inasmuch as
the goods sold by a particular manufacturer-dealer are exempt
from the State tax in his hands, they must equally be exempt
under the Central Act. But sub-section (2-A) requires
specifically that such exemption must be a general exemption
and not an exemption operative in specified circumstances or
under specified conditions. Can it be said that the goods sold
by the dealers in this case are exempt frof tax generally under
the State tax enactment? The answer can only be in the negative.
Such goods are exempt from tax only when they are
manufactured in a large or medium scale industrial unit within
five years of its commencement of production and sold within
. the said period, i.e. in certain specified circumstances alone.
The exemption is not a general one but a conditional one. The
exemption under the Government Order No. 159 is not with
reference to goods or a class or category of goods but with
reference to the industrial unit producing them and their
manufacture and sale within a particular period. For the
purposes of the Government order, the nature, class or category
of goods is irrelevant; it may be any goods. It is concerned
only with the industrial unit producing them and the period
within which they are manufactured and sold. Can it be said in’
such a case that it is instance where the sale is of goods, the
sale or purchase of which is under sales tax law of the
appropriate State, exempt from tax generally? Certainly not.
Exemption provided by Government Order No. 159, to repeat,
is not with reference to goods but with reference to the
- industrial unit. So long as it is (i) a large or medium scale industry
and (ii) it manufactures and sells goods within the five years of
its going into production, the sale of such goods is exempt
irrespective of the nature or classification of goods. Similar -
goods may be manufactured by another unit but if it does not
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satisfy the above two requirements, the goods manufactured
and sold by it would not be entitled to exemption from tax.
Indeed, the gopds manufactured by that very unit would not

 be eligible for exemption if they are manufactured after the
expiry of five years from the date it goes into production and/ .
or sells them beyond the said period. The period of exemption
may also vary from unit to unit depending on the date of
commencement of production in each unit. For the above
reasons, we are of the opinion that the exemption granted under
the aforesaid Government order does not satisfy the
requirements of section 8(2-A).”

13/ The Division Bench of Kerala High Court in the matter of Sales Tax
Officer, Angamaly Vs. Ragam Plastics, reported in (1990) 77 STC 313,
while considering the issue if a new unit entitled to exemption from payment
of tax on the turnover of the goods could avail the benefit of lower rate of tax
on raw material under the Act although no tax was payable by such new unit
because of exemption, has held that:-

“7.In order to attract the proviso, the finished products should
not be liable to tax either under the Kerala General Sales Tax
Act or under the Central Sales Tax Act or whén such finished
products are exported out of the territory of India. The words
“liable to tax under this Act” mentioning along with the liability
under the Central Sales Tax Act or liability under export sale
would indicate that the proviso will apply to exclude section
5(3) only in the case of a non-applicability of “the Act”, as in
the case of liability under the Central Act or liability for export
sale. Since the assessees are given limited exemption by the
notification from payment of sales tax in respect of their
turnover, it cannot be construed that there is “no liability” to
tax under “the Act”. The second proviso to the notification
states that the cumulative sales tax concession granted to a
unit at any point of time within this period shall not exceed 90
per cent of the cumulative gross fixed capital investment of the
unit. Therefore, section 5(3) of the Act would apply to the
assessees and the goods manufactured by them are liable to
tax under the Act though tax is not payable by virtue of the
_ notification exempting the small-scale industrial units for a
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limited period on complying with certain conditions.”

14/ The Division Bench of Rajasthan High Court in the matter of
Commercial Taxes Officer, Special Circle, Jodhpur Vs. Gadia Textiles
and Another, reported in 1987(67) STC 161 has considered the issue in
respect of the continuation of the liability to pay tax inspite of exemption and
following the Supreme Court judgment in the matter of 4.V Fi ernandez (supra)
the Rajsthan High Court has held as under:-

“On a careful perusal of the various provisions of the Act and
the Rules referred to hereinabove the two expressions “liable
to pay tax under the Act” and “tax shall be payable” deserve
our pointed attention. In rule 42 the words used in both the
sub-rules(1) and (2) are “liable to pay tax under the Act”. In
rule 42 the words used in both the sub rules (1) and (2) are
“liable to pay tax under the Act”. We shall first examine the
connotation of the word “liable”. The word “liable” is generally/
normally interpreted to mean, “exposed to a certain contingency
or casualty, i.e. it means a future possibility, probability,
happening which may or may not actually occur”. The word

“liable” ordinarily denotes (1) “legally subject or amenable to”,

(2) “exposed or subject to or likely to suffer from (something
prejudicial)”, (3) “subject to the possibility of (doing or
undergoing something undesirable)”, According to Webster's

New World Dictionary also the word “liable” denotes

“something external which may befall us”. It is not in dispute
that the cloth that was manufactured by the manufacturer during
the periods under consideration was exempt from payment of
tax either under section 4(1) or section 4(2) of the Act and
since the cloth which is a cotton fabric which the manufacturer
was dealing was exempt for payment of tax, he was not
required to pay.any tax on it or in other words the tax was not
payable by him. But none the less when non-petitioner No. 1

is a manufacturer [dealer within the meaning of section 2(f) of
the Act] and does the business as defined in section 2(cc) of
the Act having a turnover which is taxable under section 3 of
the Act, can still be said to be not liable to pay tax under the
Act though'the tax is not payable on the cloth manufactured by
him by virtue of the exemption under Section 4(1) or 4(2) of

-
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the Act?”. B

15/  The above question has been answered by Rajasthan High court as
under:

“But for the exemption, the manufacture in this case was
_required to pay tax under the Act on the cloth dyed and
printed by him or in other words on the cloth manufactured
by him, the tax was payable. Section 3 to our mind is a
provision for levy of tax, if the conditions laid down therein
are satisfied, then the dealer/manufacturer is liable to pay
tax under the Act. It is a charging section. The liability to
pay tax is dependent on the turnover and the tax is payable
on the taxable turnover. The word 'turnover' in section 3
of the Act is significant, for, section 3 lays down that every
dealer whose gross turnover exceeds the limit laid down
. therein, he is liable to pay tax on his taxable turnover, within
the gross turnover could be included the entire turnover of
goods on which the tax could be imposed and it is
immaterial whether tax has been imposed or not. Liability
to pay tax springs on the basis of turnover and tax becomes
payable on taxable turnover. Under Section 3, the sales of
printed and dyed cloth by the manufacturer were required
to be included in his gross turnover but on account of the
exemption under Section 4(1) or 4(2), he was not required
to pay tax on the cloth, i.e. cotton fabrics. The tax may
‘not be payable by the dealer/manufacturer, nevertheless,
if section 3 is attracted, he will be said to be liable to pay
tax. The words used in rule 42(1) and (2) are “liable to
pay tax under the Act”. The conditions laid down in section
3 are’satisfied in the case of the assessee, but the tax is
not payable by him, for, the cloth, i.e. the cotton fabrics
are exempted from payment of tax. Rule 42(2) of the Rules
provides that a manufacturer who is liable to pay tax under
the Act has to maintain a stock book of the raw materials
and of finished goods. The manufacturer in this case
admittedly did not maintain the stock book.of the raw
materials, i.e. of the cloth purchased by him. The
manufacturer was not required to pay tax as cloth was
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exempt from payment of tax. But, on this ground alone it
cannot be said that he was not liable to pay tax undér the
Act as envisaged by rule 42(2) of the Rules, keeping in
view of the scheme of the various sections of the Act
- referred to hereinabove. The basis of the view taken by
the Board is that only those dealers or manufactures are
required to maintain stock books under rule 42(2) of the
Rules from whom tax is payable. The Board has construed
“liable to pay tax under the Act”, as tax payable under the
Act. In doing so, the Board ignored the distinction and
difference between the two expressions “liable to pay tax”
and “tax shall be payable”, for, a manufacturer may be liable
for payment of tax but on account of exemption, tax is not
payable by him. We have already given reasons that “liable
to pay tax” does not mean that tax is payable by the dealer/
" manufacturer under the Act. From a dealer/manufacturer
tax may not be payable because of exemption under the
Act, none the less it cannot be said that he is not liable to
pay tax under the Act.”

16/ The Kerala High Court in the matter of Rangam Plastics Vs. Sales
Tax Officer, reported in [1988] 69 STC 341 (Ker) has held that partial
exemption of sales tax does not mean sale of finished goods was not liable to
tax under the Act by holding as under:-

“It is clear from the above authorities that the taxable
event is the sale or purchase of goods and the sale of the
finished products referred to in the first proviso to section 5(3)
does not cease to be liable to tax for the reason of the partial
exemption provided for in the Notification SRO No. 968/80.
The mere fact that in the matter of computation of tax payable
the benefits of exemption will be available to the small-scale
industrial units is not a ground to hold that the sale ofits finished
products is not liable to tax under the Act.”

17/-  The Division Bench of Allahabad High Court in the matter of Deep
Chand Goyal and Another Vs. The Sales Tax Officer and Another, reported
in 1983 (52) STC 110, has considered the distinction between the exemption
and nonliability to pay tax and has held as under:
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“It is thus settied that transactions or sales which enjoy
exemption have to be included in the gross turnover but
they are exempted when the net turnover is calculated and
as for non-liability to tax, the turnover in respect of such -
transactions or sales is not included in the gross or the net
turnover. An exemption can be granted only in respect of
goods which are liable to tax: See Commissioner of Sales
Tax Vs. Rita Ice Cream Co. [1982] 49 .STC 297; 1981
UPTC 12309,

18/ Thus from the aforesaid judgments, it emerges that if no tax is
charged on goods in the taxing statute then there is no liability to pay tax
but ifin terms of the taxing statute the goods are liable to tax and the
conditional exemption is granted from payment of tax, then the liability to

. pay the tax continues even if no tax is paid. In the present matter the

petitioner was liable to pay the sales tax under the provisions of the M.P.

General Sales Tax Act, 1958 but as a dealer conditional exemption was

granted by the Notification dated 23.10.1981. Therefore, though no sales

tax was paid by the petitioner for the period in question, its liability to

pay the sales tax continued and under the Notification No.55 dated

5.7.1995, his liability to pay the sales tax was reduced to 2%, therefore,

in terms of the Notification No.57 dated 5.7.1995 the petitioner was.
entitled to claim exemption from payment of entry tax on the goods in

question on satisfaction of the other conditions, which have been specified

in the Notification No.57 dated 5.7.1995. ~

19/ Inview of the aforesaid, we are of the considered view that the
impugned orders of the Assessing Authority dated 13.2.2004 as well as
the Revisional Authority dated 12.1.2005 cannot be sustained and are
hereby set aside. The Assessing Authority is directed to pass a fresh order
of assessment by treating that the Notification No.57 dated 5.7.1995 is
attracted in the case of the petitioner, since the petitioner is liable to tax
@2% on the sale under the Item No.2 of the Notification No.55 dated
5.7.1995, and’extend him the benefit accruing from the exemption
Notification No.57 dated 5.7.1995, if the petitioner satisfies all other
relevant conditions of the said notification.

The petition is allowed to the extent indicated above.

Petition allowed,
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WRIT PETITION
Before Mr. Justice Shantanu Kemkar & Mr. Justice J.K. Maheshwari
W.P. No. 1565/2013 (Indore) decided on 14 March, 2013

COMPUTER. SCIENCE CORPORATION ... Petitioner
INDIAPVT.LTD. ‘ -

Vs. . ‘

ADDITIONAL COMMISSIONER OF ... Respondents
INCOME-TAX & ors. ' )

Income Tax Act (43 of 1961), Sections 104, 144-A - Whether
- direction issued by the CIT(A) to the AO for the other years which
were not before the CIT(A) is contrary to the provision - Held -
Directions contained in the impugned order passed by CIT(A) shall
not be construed to be of binding nature by the AO - It will be open for

the AO to proceed with the assessment proceedmgs in accordance with
law. . (Para7)

. ATIBY AT (1961 BT 43), GTIT 107, 144—7 — T4T Hr.amg 2L

(@) g Tal. B o o, o LA d(m) & e T ol @ fag W
fear T PRy, Stdg @ fgda @ — afrfaiRe — A ) ™
qiftg frd & aneifim sty # aafd< PRt & ol gnT aeaerd)
wey &1 aef T WA — g, & o fatrgar fedver 5
FRIAE B @ fad areR 87 &1 fAsew a1 Rr)

Ajay Vohra with Satpal Singh, for the petitioner.
R.L. Jain with Veena Mandlik, for the respondents.

ORDER

The Order of the . Court was - delislére'd b&,'
SHANTANU KEMKAR, J.: With consent heard finally.

2. By filing this petition under Articles 226/227 of the Constitution of
India, the petitioner has made a prayer for issuance of writ, order ordirection
expunging the directions issued by the CIT (A) while pasSing order dated |
30.11.2012 to the extent that such directions pertaining to A.Y. 2008-09 to
2011-12 the years which were indisputably not the subject matter of the appeal
before the CIT(A). The petitioner has also sought directions to the authorities/
officers working under the supervision 6f or hierarchically subordinate or
administratively answerable to CIT (A) from acting upon such directions.
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3." Briefly stated, challenging the final assessment order dated 31.12.2010
passed by Additional Commissioner of Income Tax, Range-2, Indore pertaining
to AY 2007-08,the petitioner had filed appeal No. IT-361/10-11/396 before
the CIT (A)-1, Indore. The CIT (A), while passing the impugned order dated
30.11.2012 issued the directions as contained in paragraph 5 and its sub
paragraphs of the order regarding allowability of deduction under section 10A
of thé Income Tax Act to Noida Unit 1, Noida Unit 2, Noida Unit 3,
Hyderabad Chennai Unit 1 and Chennai SEZ-remedial action requires for

’w1thdrawal of claim for AY 2008-09 to 2011-12.

4. Accordmg to Shri Ajay Vohra, the learned counsel for the petitioner the
CIT (A) in excess of its jurisdiction held in paragraph 5.10 of the impugned order

' that in the four assessmnet years (AY 2008-09 to2011-12) the total claim under

section 10A of the Act will have to be denied. It gone to the extent of 1ssuing
directions to the AO to take note of the observations / findings made while
completing the regular assessment ori the issue of denial of deductions under
section 10A of the Act and further proceed for taking remedial action in accordance
with law. It further directed to AO that the entire paragraph (5) and its sub
paragraph of the orderdated 30.11" 20 12 may be incorporated in the assessment
orders.

5. _Thelearned counsel for the petitioner has also argued that the aforesald
directions Gontended in paragraph (5) and sub-paragraphs are in excess of
the jurisdiction vested in the CIT(A) under section 251 of the Income tax
Act. 1961.'According to him, the CIT (A) has pre-judged the issue regarding
‘the allowability of deduction of petitioner's Units' for the AY 2008-09 to 2011-
12. He submits that issuance of such directions by the CIT(A) to the AO for
the other years which were not before the CIT (A), is contrary to the provisions

of Iaw and various judicial profiouncements. ‘

6. Shri RL Jain, learned Senior Counsel appearing for the respondents
subrmitted-that the directions which have been made are not binding in nature and
itis open for the AO to act independently in accordance with law. In paragraph
'5.37 of the return filed on behalf of the respondents we find a categorical stand
‘takeh by the respondents "that the fmdlngs and observations mentioned in the
appeal order were reqmred to be looked into and a decision was to be taken by
leamed AO mdep endently as per law. Further the AO is not bound to agree with
the ﬁndmgs and observatlons given by the leamed CIT (A) and as per the Income-
taxAct 1o bmdmg dlrectlons can be 1ssued toAO except under sectlon 144-Aby
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the Additional or Joint Commissioner of Income tax." In paragraph 5.40 of the
return it has been further stated on behalf of the respondents "that the learned CIT
(A) has only mentioned his findings and observations and no binding directions
were issued as the learned CIT (A) cannot issue any binding direction for other
assessment years which is sub-judice.” :

7. Having considered the submissions made by learned counsel for the
parties and in view of the categorical stand taken by the respondents in reply
to the petition in paragraph 5.37 and 5.40 as extracted above, we dispose of
this petition by observing that the directions contained in para 5 and its sub-
paragraphs of the impugned order passed by CIT (A)shall not be construed
to be of binding nature by the AO and it will be open for AO to proceed with
" the assessment proceedings in accordance with law uninfluenced by the said
impugned observations/ directions contained in the impugned order.

8. With the aforesaid observations, we dispose of the Writ Petition. We
further make it clear that in case the petitioner is aggrieved by the other part of

the order dated 30.11.2012 passed by the CIT (A), the petitioner is free to -

approach the Tribunal with a prayer for condonation of delay and the Tribunal
shall consider such prayer for condonation of delay, keeping in view that the
petitioner was prosecuting the remedy before this Court.

Petition disposed of.

LL.R. [2014] M.P., 316
WRIT PETITION
Before Mr. Justice Shantanu Kemkar and Mr. Justice J. K. Maheshwari
W.P. No. 10643/2012 (Indore) decided on 24 April, 2013

JILASAHKARI KENDRIYA BANK MARYADIT,

MANDSAUR e Petitioner
Vs.
ALEEMUDDIN ANSARI ... Respondent

Cooperative Societies Act, M.P. 1960 (17 of 1961), Section 55(2)
- Withdrawal of resignation - Respondent was allowed to withdraw his
resignation which was to take effect from 01.04.1977 and was taken
back in service vide order dated 20.09.1979 treating him in service
w.e.f. 01.04.1977 but without paying him salary for the period 01.04.1977
to 20.09.1979 for the period he did not work - Order does not reflect
that the respondent has been given a fresh appointment - In' absence

&)
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of any such mention, the respondent's past services since 1966 cannot
be said to be washed away depriving him all consequential benefits
arising out of if on attaining the age of superannuation.(Paras 4, 9 &10)

GEHINT wiwige! AT, TH. 1960 (1961 &T 17), SIRT 55(2). —
T arge forar 797 — wegeff St v @rreE e @9 @) agAfa
T8 W1 01.04.1977 /@ UATH B aren o &Y 99 ™ fae 20.09.1979
§RT 01.04.1977 /@ YATH WY ¥ WaRT I+ g, 9w dar F fomr
T4l feg 99 01.04.1977 ¥ 20.09.1979 UF @1 Iafty, g aafer & v+
el T foar o, @ 3 9 & 7O f5d s — aeer gs wefdfa Y
wxar v 5 uweff 9 adfw fgfea & o 2 - s e oedw @
arguiterfy &, wwweff @ qd @Y 1066 ®@ @ 7 @91 fire wrw Y wwr W
wpar fod g8 aftEfal oy o &9 W) S gH ae weh
oRonfire ara’ @ 9w 3 W

* Surendra Patwa, for the petitioner.

ORDER

The . Order » of  the Court was delivered Dby,
SHANTANU KEMKAR, J.: Heard on the question of admission.

2. This petition which though filed under Article 226 and under Article
227 of the Constitution of India but it is essentially a petition under Article
227 of the'Constitution of India.

3. The petitioner has filed this petition challenging the order dated
04-07-2011 passed by M.P. State Co-operative Tribunal, Bhopal (for short,
the Tribunal) in F.A. No.162/2007 affirming the order dated 07.09.2007 passed
by the Joint Registrar, Uj jain.

4. The respondent who was employee of the petitioner since 1966
submitted a letter of resignation from service on 31.01.1977 making it
effective from 01.04.1977. The said letter of resignation was accepted
by the petitioner vide order dated 28.03.1977. Thereafter the respondent
submitted an application for taking back him in service. His prayer was
accepted by the petitioner vide order dated 20.09.1979 and he was taken
back in service treating him in service w.e.f. 01.04.1977 i.e. the date
when the resignation was made effective. As regards salary of the period
from 01.04.1977 to 20.09.1979 it was ordered that since he did not
work from 01.04.1977 to 20.09.1979 he will not be entitled for any
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salary of the said period on the principle of "no work no pay".

5. . When the matter stood thus, on attaining the age of superannuation
the respondent was retired from service w.e.f. 31.01.2003. However as
he was not paid the full retiral benefits viz, gratuity and leave ericashment
as per his entitlement from the date of his appointment which was
19.01.1966, he raised a dispute under Section 55(2) of the M.P. Co-
operative Societies Act, 1960 (for short, the Act) before the Joint
Registrar. The Joint Registrar, Ujjain rejected the preliminary objection
raised by the petitioner about the maintainability of dispute under the Act
by order dated 14.02.2005 and thereafter vide order dated 07.09.2007
passed in Case No.C/06/2003-04 allowed the dispute in favour of the
respondent employee by directing the petitioner Bank to pay the balance
amount of gratuity to the extent of Rs.62,930/-treating his period of
employment w.e.f. 19.01.1966 and to pay the amount of leave encashment
with interest as mentioned in the order.

6. The said order passed by the Joint Registrar was challenged by

.the petitioner by filing F.A. No.162/2007 under section 78(1)(b) of the
Act. The Tribunal vide order dated 04.07.2011 dismissed the appeal: It
also rejected the preliminary objection of the petitioner that the dispute
filed before the Joint Registrar was not maintainable and only the
controlling authority under the Payment of Gratuity Act is the competent
authority. On merits also the Tr1buna1 upheld the order passed by the
Joint Registrar

7. Learned counsel for the petitioner has argued that the respondent
was taken back in service w.e.f. 01.04.1977, therefore, his prior service
period was rightly not taken into consideration for the purpose of
calculation of period for grant of gratuity. He further submits that the
dispute in question could not have been entertained by thé Joint Registrar
under the Act and as such the orders passed by the Joint chlstrar and
the Tribunal, are liable to be quashed.

8. ‘We have considered the aforesaid contentions raised by learned
counsel for the petitioner.
9. In our considered view the petitioner's contention that the dispute

about the gratuity as has been raised could not have been raised under
the Act cannot be accepted in view of the clear provision of Section 55(2)

»
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of the Act providing for a dispute, including a dispute regarding terms of
employment, working conditions and disciplinary action by a Society
arising between a Society and its employees shall be decided by the
Authority mentioned in it. In view of this wide scope of section 55(2) of
the Act in ourview, this objection has rightly been rejected by both the
authorities below. So far as the merits of the matter, we find that while
passing the order dated 20.09.1979 regarding reinstatement in favour of
the respondent, the petitioner had merely denied him the salary for the
period from 01.04.1977 to 20 09.1979. The order does not reflect that
the respondent has been given a fresh appointment nor does it contain
that his past services will not be counted for any purposes. In the absence
of any such mention in the order, the respondcnt s past services cannot
be said to be washed away depriving himall the consequential bencfits
arising out- of it. :

10. In the circumstances, we are of the view that Joint Registrar and-
the Tribunal, have committed no error in passing the impugned orders.
No case for interference is made out. The petmon fails and is hereby
dlSmlSSCd '

Petition dismissed.

/
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WRIT PETITION
. Before Mr. Justice R.S. Jha
W.P. No. 10965/2013 (Jabalpur) decided on 3 July, 2013

- SOMDUTT DIXIT _ d - ..Petitioner
Vs, )
M.PPS.C. & ors. ' ...Respondents

Constitution - Articles 226, 14 & 16 - Extension of time for
depositing documents - Petitioner a successful-candidate of State
Services Examination 2010 could not submit requisite documents
before the Competent Authority by the cut-off date of 21.05.2013 as-
he failed to note the result of the main examination on Internet on
27.04.2013 - Petitioner or any candidate has no indefensible,
constitutional or statutory right to claim relaxation of the date only for
himself in absence of any justifiable reason - Relaxation as prayed by

the petitioner to accept his document beyond cut-off date would offend
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Article 14 & 16 of the Constitution - Prayer of the petitioner rejected.
: (Paras 5to 9)

GREGTT — qeBg 226, 14 T 16 — TEIIT wH Hvd 8Q
GFITIGIEr Tt wrAT — Ardl, A |Aqr e 2010 371 IS0l siwneff, Ffam
ffyr 21.05.2013 oo wad WIS @ w9 IAEWS TR TRI T
P AHT FNF a7 T=T ¥ 27.04.2013 F [& ThET &1 TROMH Ale
B W Iawd TET — AT a1 fe sl wt faar fedd =maifaa e
% o9d W4 & R Ry 9 82 &1 <@ s o7 918 aReofE, waenfe
ar s aftrer A -star iy 9 g 99e Swmdwl &t offew fiftr |
R Wor il o @ R gz @ grfa #1 T 2, Wfiem § gl
14 T 16 BT Seasd AR @7 yref aeleR B R :

C’ase referred :
1999(2) SLR 444.

Avinash Zargar, for the petitioner.
K.S. Wadhwa, for the respondents.

ORDER

R.S. Jua, J.: The petitioner has filed this petition praying for a direction
to quash the order dated 17.6.2013 Annexure P/1 and permit him to appear
in the interview being conducted by the respondent no. 1/State Services
Examination 2010 for appointment in the State Services.

2. The brief facts leading to the filing of the present petition are that the
petitioner had appeared in the preliminary and main examination of State
Services Examination 2010 and has cleared the same. It is stated that the
result of the preliminary examination was declared on 5.8.2011, thereafter the
main examination was conducted in December 2011 and January 2012,
however, the result thereof was declared after one year four months by releasing
the same on the Internet on 27.4.2013 and was also published in the Rojgar
and Nirman on 6.5.2013. In the said result, it was stated that the selected
candidates were required to complete all formalities and submit requisite
documents before the competent authority by the cut-off date 0£21.5.2013
but as the petitioner failed to note the result of the main examination in time, he
could not complete the formalities by 21.5.2013 but did so, after 20 days i.e.
10.6.2013, on account of which, the respondents have issued communication
dated 17.6.2013 Annexure P/1 rejecting the candidature of the petitioner.
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—-3. It is submitted by the learned counsel for the petitioner that the

petitioner is a successful candidate having passed the preliminary as well as
the main examination inspite of which he has been debarred only on account
of the fact that he could note the result of the main examination in time and in
such circumstances, the respondents/authorities be directed to consider the
case of the petitioner for selection in the State Services.

4. . Thelearned counsel appearing for the respondents/ Public Service

Commission, per contra, submits that the respondents had published the result

in the Internet on 27.4.2013 and had also published in Rojgar and Nirman on

6.5.2013 alongwith a specific and clear note that all relevant documents and

formalities were required to be completed by the selected candidates latest
by 21.5.2013, failing which it would be presumed that the applicant concerned

does not wish to participate in the process. This fact is mentioned at the back

of page no. 28 of Annexure P/3, filed alongwith the petition. It is submitted

that in suchcircumstances as the necessary formalities were completed after

the cut-off date of 21.5.2013 by the petitioner, therefore, the petitioner's claim
has rightly been rejected and in such circumstances, there can be no

consideration on sympathetic ground as this would open a flood gate and

would make the entire selection process unending and illegal as it would result

in participation of disqualified candidates in the selection process.

5. Having perused the averments made in the petition and the documents
filed therewith, it is clear that though on the one hand the petitioner claims to
be an alert and intelligent candidate as he has cleared the preliminary and
main examinations, however on the other hand he has himself stated that he
failed to take note of the fact that the result of the main examination was )
declared on the Internet on 27.4.2013 and thereafter published in the Rojgar

. and Nirman on 6.5.2013. The aforesaid contention of the petitioner is

unacceptable as no reasonably acceptable explanation has been furnished as
well as in view of the fact that the entire process of selection including filling of

. the initial application form was done through Internet by the petitioner himself,

The petitioner has also not stated or specified the date on which he actually
came to know about the result nor has he stated any reason as to why he
could not take the necessary steps between 6.5.2013 and 21.5.2013 i.e.
from the date of publication of the result in the news paper. For the above
reasons, the submissions of the petitioner do not deserve to be accepted.

6. It is also observed that the process of selection undertaken by the
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respondents is a tedious one, which requires time and meticulous scrutiny and
therefore, specific and clear dates for doing particular acts like filing of
applications, documents, conducting examinations, interview etc., are specified
only for the purposes of ensuring that the entire selection process is transparent
and fair and that equal opportunity and notice to all those who participate in
the selection process is given. ~

7. It also goes without saying that in the instant case after declaration of
the result and completing all the formalities regarding filing documents etc.,
the respondent PSC is required to scrutinize the documents of each and every

applicant and thereafter prepare a list, which is a time consuming meticulous”

process and it is for this purpose that the PSC in the instant case has specifically
stated while declaring result of the main examination that the requisite formalities
have to be completed by the candidate concerned latest by 21.5. 2013 , failing
which it shall be presumed that the candidate is not interested in participating
any further in the selection process. I am also of the considered opinion that
this cut off date mentioned by the PSC in the result is final and binding on all
concerned and should not generally be extended or relaxed in individual cases.

It may however, be extended for justified reasons by the PSC itself by a
general order extending the date uniformly for all the candidates concerned. If
relaxation is granted or permitted inindividual cases on selective basis without
public notice and general relaxation, it would offend Articles 14 and 16 of the
Constitution of India as it would deprive other candidates of participation,

who for some reason have not been able to apply or comply with the stipulations
before the cut off date and who may be more deserving and meritorious. [ am
inclined to say so, as the petitioner or any candidate for that matter has no
indefensible, constitutional or statutory right to claim relaxation of the date

only for himself except in exceptional cases of extreme hardship and injustice .

on account of reason beyond the control of the candidate which is not the
case in the present petition, which may be granted by this Court in exercise of
its extra ordinary jurisdiction. ‘

8. From the above discussion, it is clear that any relaxation of the date in
individual cases would offend Articles 14 and 16 of the Constitution of India
and would also result in opening a flood gate thereby frustrating the entire
= selection process as well as depriving the PSC of sufficient and adequate time
to scrutinize documents and applications of the candidates thereby prejudicing
- the fairness of selection and therefore, the prayer for sympathetic consideration
‘made by the petitioner without any acceptable and justiﬁabl::’ reasons deserves

b
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_ to be rejected. Similar view has been taken by the Full Bench of the Patna
High Court in the case of Braj Kishore Prasad and etc.etc V. Stare of Bihar
and otliers reported in 1999 (2) SLR 444.

9. In the circumstances, the petition filed by the petitioner being meritless,
is accordingly dismissed.

Petition dismissed.

LL.R. [2014] M.P.,, 323
WRIT PETITION
Before Mr. Justice Sanjay Yaday
W.P. No. 6134/2013 (Jabalpur) decided on 9 July, 2013

MUNNI BAI (SMT.) ~..Petitioner
Vs.
STATE OF M.P. ...Respondent

Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993 (1 of
1994), Sections 21(4) & 38(1), Clause (b) - Appeal against no confidence
motion - Collector granted status-quo directing restoration of Sarpanch
" - Before passing of the said order petitioner was appointed as adhoc
. Sarpanch - Held - It was beyond the power of Collector to stay the
operation of no confidence motion which lead to cessation to hold office
forthwith - Petitioner is directed to be restored as adhoe Sarpanch.

(Paras 6 & 10)

TR O §F G GRS ST, AH. 1993 (1994 BT 1), &g
21(4) 7 38(1), TS (d}) — FfwTary geaT # [Fvg afid — e 7 qAT
Rerfy 9o @vd g¢ Wxgd @) ww) & PRy 3 — s sy aia
f5d oM @ qd, ardl agef wRuw & wu A frged o — afrfvEiRe -
‘gfreary vwE e doeTe UHTd ¥ SR GATE AT,  TadT @)
BT Hetdex H B ¥ W o1 — A F gR WUT F U A Tw®E
wx o foad A R T

Cases referred :
1998(I) MPWN 236, 1985 MPLJ 332.

Anil Dwivedi, for the petitioner.
Vandana Shrivastava, for the respondents No. 1 to 8.
Malti Dadariya, for the respondent No. 10.
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ORDER

SaNJAY YaDAv, J.: With consent of learned counsel for the parties,
matter is heard finally. '

L. Challenge is to an order-dated 26.2.2013, as also an order-dated
13.3.2013. By order-dated 26.2.2013, Collector, Shahdol, while entertaining
the dispute raised under sub-section (4) of Section 21 of the Madhya Pradesh
Panchayat Raj Evam Gram Swaraj Adhiniyam, 1993 (for short 'Adhiniyam,
1993"), has directed status quo of execution of order under reference i.e. no-
confidence motion dated 7.12.2012 passed against respondent no.10.

2. Whereas, by order-dated 13.3.2013, respondent no.6 viz. Chief
Executive Officer, Janpad Panchayat J aisinghnagar Distt, Shahdol in purported
compliance of order-dated 26.2.2013 has reposted respondent no.10 as
Sarpanch of Gram Panchayat Jhiria by removing the petitioner who was
appointed as adhoc Sarpanch.

3. Relevant facts borne out from the record and not in dispute are that in
a proceeding held on 7.12.2012, no-confidence motion was passed against
respondent no.10, the Sarpanch of Gram Panchayat Jhiria, Respondent no.10
raised the dispute under sub-section (4) of Section 21 'Adhiniyam, 1993 before
Collector, Shahdol wherein an order of status quo came to be passed on
26.2.2013. However, before passing of the said order, the petitioner was
appointed as adhoc Sarpanch on 10.12.2012 in consonance with clause (b)
of sub-section (1) of Section 38 of the Adhiniyam, 1993, That Chief Executive
Officer, Janpad Panchayat J aisinghnagar on receiving the order-dated
26.2.2012 passed by Collector, Shahdol, by order-dated 13.3.2013, directed
restoration of respondent no.10 as Sarpanch of Gram Panchayat Jhiria.

4. Grievance of the petitioner is two-fold. F irstly, it is contended that
once no-confidence motion is passed, the incumbent ceases to hold office of
Sarpanch forthwith as per stipulation contained in sub-section (1) of Section
21 of the Adhiniyam, 1993. Secondly, it is contended that the order-dated
26.2.2013 was of status quo of operation of order of no-confidence motion
as on 26.2.2013 and was not from the retrospective date. In other words, the -
order was not status quo ante whereas the same has wrongly been construed
by respondent no.6 as an order of status quo ante by relocating the respondent
no.10 as Sarpanch of Gram Panchayat Jhiria. -

5. Learned counsel appearing on behalf of respondent no.10 on his turns
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supports the order-dated 26.2.2013 as well as the order-dated 13.3.2013.
In addition, it is contended that the dispute which has been raised by
respondent no.10 before Collector, Shahdol under sub-section (4) of Section
21 of the Adhiniyam, 1993 has since been finally heard and final order is
being awaited. - '

6. After considering the rival contentions, issue which crops up for
consideration is as to whether in a case where no-confidence motion is passed
in accordance with sub-section (1) of Section 21 of the Adhiniyam, 1993 and
as per stipulation contained therein, the incumbent ceases to hold office
forthwith and that stop-gap arrangement has been made as per clause (b) of
sub-section (1) of Section 38 of Adhiniyam,1993 whether it would within the
power of Collector, Shahdol to stay such order or grant status quo and whether
in the given facts of the present case, it could be construed as status quo ante.

7. Section 21 of the Adhiniyam, 1993 deals with no-confidence motion
against Sarpanch and Up-Sarpanch. Sub-section (1) of Section 21 stipulates
that on a motion of no-confidence being passed by the Gram Panchayat by a
resolution passed by majority of not less than three fourth of the panchas
present and voting and such majority is more than two third of the total number
of Panchas constituting the Gram Panchayat for the time-being, the Sarpanch
or Up-Sarpanch against whom such motion is passed, shall cease to hold
office forthwith. )

8. A fair reading of sub-section (1) of Section 21 of Adhiniyam, 1993
clearly indicates the intention of the legislature that once having suffered a no-
confidence motion, the incumbent holding the office of Sarpanch or Up-
Sarpanch, as the case may be, forthwith cease to hold office. The happening
of events.as is stipulated in sub-section (1) of Section 21, in no manner, can
be conscribed or stopped even in a case where the dispute is raised before
Collector under sub-section (4) of Section 21 of Adhiniyam, 1993 which
provides that if the Sarpanch or the Upsarpanch, as the case may be, desires
to challenge the validity of the motion carried out under sub-section (1), he
shall, within seven days from the date on which such motion was carried,
refer the dispute to the Collector who shall decide it, as far as possible, within
thirty days from the date on which it was received by him and his decision

shall be final. |

9. The expression "such motion was carried” has a significance and it is
passing of the motion, which lead to cessation to hold office forthwith. Once
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cessation is there, the incumbent cannot hold the office till such motion survives.
In order words, it will be beyond the power of Collector even to stay the
operation of such motion once the same has been carried out.

10.  Inview whereof, this Court is of the considered opinion that it was
beyond the power of Collector to have stayed the operation of no-confidence
motion and facilitate the reinstatement of respondent no.10 as Sarpanch of
Gram Panchayat Jhiria. This view finds support from the decision rendered in
Kaushaliya vs. Additional Collector 1998(1) MPWN Short Note 236
wherein it has been observed -

"Section 21 speaks that if the resolution is passed by a majority
of not less than three fourth of the Panchas present and voting
and such majority is more than two-third of the total number
of Panchas constituting the Gram Panchayat for the time being,
the Sarpanch or Up-Sarpanch against whom such motion is
passed, shall cease to hold office forthwith. Cessation of
holding of the office is statutory. The Rules framed under the
Act come under the category of subordinate legislation and
the subordinate legislation cannot override the provisions of
the Act. A person against whom, a motion of no-confidence is
'passed, he ceases to function and ceases. to hold office
forthwith. An authority functioning in exercise of his power
given under the rules which come under the category of
subordinate legislation cannot stay such a declaration. It is well
established principle that the stream cannot go higher than the
source",

1. Decision in Bal Krishan Patel v. Brijendra Patel 1985 M.P.L.J 332
reliance whereupon has been placed by respondent no.10 is of no assistance for
the reason that scope and power of Collector under Section 83 of the M.P.
Panchayats Act, 1981 which was under consideration whereunder the Prescribed
Authority was empowered to call for and examine the record in a proceeding
under the Act of 1981 of a subordinate officer of any panchayat and if he is
satisfied with the proceeding resulted in miscarriage of justice, he shall pass such
orders thereon as he deems fit whereas in the case at hand, Section 21 of the
Adhiniyam, 1993 is couched in a different manner, Sub-section (1}of Section 21
stipulates that with the passing of no-confidence motion, the incumbent forthwith
ceases to hold office. Under sub-section (4) of Section 21, a dispute can be

VR
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raised only after motion of no-confidence is carried.

12.  Inview whereof, the impugned order-dated 26.2.2012 canmot be given
the stamp of approval. In the result, the same is quashed. Consequently, the order-
dated 13.3.2013 also crumbles and will have no effect. Chief Executive Officer,
Janpad Panchayat, Jaisinghnagar Distt. Shahdol is directed to restore the petitioner
as adhoc Sarpanch of Gram Panchayat Jhiria forthwith subject to final outcome
of the dispute raised under Section 21(4) of the Adhiniyam, 1993.

13.  Intheresult, the petition is allowed to the extent above. No costs.

- Petition allowed,
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WRIT PETITION
Before Mr. Justice Rakesh Saksena and Smt. Justice Vimla Jain.
W.P. No. 20268/2012 (Jabalpur) decided on 29 July, 2013

SHEEBA MALIK (SMT. . ... Petitioner
Vs. : :
UNION OF INDIA & ors. . . ... Respondents

National Security Act (65 of 1980), Section 3 - Preventive
Detention - Validity - Grounds of detention were based on similar -
grounds on which preventive detention order passed by Authorities
was earlier quashed by court - Except 'Rojnamcha Entries' no material

" on record to prove that activities of detenu caused disturbance in public

peace and tranquility - District Magistrate was not made.aware that
detenu was already in custody in connection with offence under Arms
Act before he passed order of detention - Vague reports by police not
sufficient for reaching subjective satisfaction required for passing of
detention order - Detention order reveals non-application of mind and
thus not valid - Petition allowed. (Paras 5, 8, 14 and 16).

T qYar T (1980 @ 65). GRT 3 — [aR® fyeds —
doar — FRlg & amuR, o= M e R a@eRe 8 A W
TifEreRAl Y gd o uiRa fFd @ fare Rl sy 1 =rarey
BT afElea fear T o — 'Averwar wfafe’ # siswr, @ Wi
7 @ R sfele w 31 w99 % free @ fraeaa @ @t
wiftr & wanfy ® qren s g — e =l ) Pty srewr wiRka
P W UEd TH9 Aga T B w4 5 freg w9 e afrfes
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Umesh Pandey, G.A. for the respondents no. 2 to 4.

ORDER

The Order of the Court was delivered by,
RAKESH SAKSENA, J.: Petitioner, by this petition under Article 226 of the
Constitution of India, has challenged the detention of her husband Mukhtar
Malik in consequence of the order dated 15.9.2012 passed by the District
Magistrate, Bhopal, the respondent No.3, which was approved by the State
Government and also by the Advisory Board.

2. The facts, as narrated in the petition as well as in the return submitted
by the respondents, are that petitioner's husband Mukhtar Malik has been
detained by virtue of the order -dated 15.9.2012 passed by the District
Magistrate, Bhopal in exercise of the powers conferred by sub-section (2) of
Section 3 of the National Security Act (hereinafier referred to as ‘the Act').
- This order was confirmed by the respondent No.2/State Government as per
the provisions of Section 12(1) of the Act. The detention order of Mukhtar
Malik has been passed on the grounds enumerated in Annexure P/2, which
are as under:

“s. fUwer aat 1982 | 2010 B 724 AUS ERT 50 IR ITRIG A
Hied o1 T8 | 37 geme @ Gy § o [iee Frergar s
BrEd {5 T AR vewr ey, ¥ Te Y -

©1) %o 07.06.1982 BT AT ST, el wrER= & 3R
B0 106,/ 82 HRT 376, 506 &1 #ISA $ TEG Al ~AATAg & UaT
fepam T |

2) 2o 14.06.1983 T U HAgEATTE, R T § R
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B0 113 /83 &TRT 147, 341, 323 HIE(Y @ A5G ATAT AT ¥ 09
feam T |

(03) X0 04.08.85 B! T TGN, RAem YA F U B0~

498 /85 YUIRT 147, 148,-149,-308 ¥IGY & TG = ~I4Terd & ULr
& v | =TTeE g 25.00.91 @ a9 fovar T |

(04) R0 10.02:86 P YT SigeeIrT, Rove AR ¥ STURTE B0
18 /86 €IIRT 307, 147, 148 WG4 & ded @M ~adTery ¥ v9r fomn
ar | :

(05) o os.09.87 aﬁ o aiigeei, forar e # SR Fo
178 /87 ©IRT 341, 294, 323, 34 WISfq B T AT =TT § U
fomay wrar |

(06) R0 06.09.87 BT o1 dftdgearTw, forem e 3 SR Fo
179 / 86 ST 323, 341 WRIT & T TaTH uraera & v fapam wa |

(07)  fio o1.08.87 B o AT, foraT THRT A R Fo
70 /87 ORT 353, 186, 506 ®1 WTEfd B TE Arel™ W@ ¥ o9
forar T | '

(08)  FR0 03.10.87 BT &A1 FeaTTYR e WART § FWY O

75,/ 87 HIRT 379, 353, 186, 506 d1 WY YT 26 &< &9 & 989 .

I rared § 9w fhar T |

(09) R0 17.10.87 Pt T aitgeTIS, R TEd ¥ A Fo
204 /87 ©TRT 341, 294, 506 41 AT & TEW ATA AT & YT
forar T |

(10)  fao 03.0288 B UM HRgeARTS, FAAT ITHA H YU B0
27 /88 HIRT 363, 365, 384 WG & TEq alel™ g & UeT foham |

| (11) TS0 25.04.88 BT AT SageeTIo, el AT ¥ AR FHo

99 / 88 ST 325, 34 ST & TET Ao ~rarerd ¥ 9T faar |

(12) o 28.02.89 B! AT YR, Forelr waw= ¥ TR TO -

32 /89 HRT 332, 353, 294, 506, 392 Wy & ded ITa™ =ATaTeg §
U7 ey T |

(13)  f30 28.02.89 B U FAegEeTS, Rite IART F R Fo
43 / 89 STRT 3786, 341, 506 WTGIA B-T80 ATAM A& ¥ U9 feam
T

-
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(14) [0 28.03.89 B o aiAgeaTTS, fre IAAT H TR B0
67 /89 HTRT 374, 342, 506 1 IS4 B Teq Il AT ¥ a9
fear T |

(15) &0 27.02.90 B o1 aiAgewrTS, e TR ¥ SRR Fo
233 /90 IRT 363, 332, 186, 307, 224 WGl & TE WA ~AATeld
A dwr fsar T |

(16)  fR0 26.09.90 BT AT SdgEaFiw, RieT THAT F FRWT B0
234 /90 ©IRT 332, 186, 294, 22 TG & Tad AT e o 49T
fogam Tar |

(17) 20 19.02.01 B AF— TR, e TAHT N TR B0
23 /91 HIRT 365, 224, 511, 34 G B TEA A AT & U
foar T |

(18) o 271091 Bt T TALT, e Hiure H SWRE Fo
773/91%307%@25/27%@%@%%@
ﬁﬂwﬁo‘mmﬂl

(19) l%:oogmgzaﬁerr—rraﬁitgﬁm ot 09 ¥ IR Fo
06 /92 €IRT 223, 225, 353, 120 & WG & & =R AT H
e forar T |

(20) 20 31.01.92 B YT SFRIE, KT AT F AWM B0
6/ 92 ©TRT 307, 34, WIS(Y & TG dlel ~qwrerd & 7 fopam 141 |

(21) fao 07.06.94 P A STEFIRIETE Hiue d JAIE Fo
494 / 94 TITRT 307, 34 W&l B TG AT AT 9 9 fawar 1ar |

(22) 0 28.11.94 DY ATFI— Tt AIUTA § AU BO 535 /94
SIRT 341, 294, 506, 34 WIS & Ted AT ~rarerd 9 99 faam |

(23) 20 29.11.94 W AT AT WIUTE ¥ AU WO 537 /94
#1RT 204, 508 9Tafy B TEa AT =graTey § 9w four Ty |

(24) .20 20.03.95 T ATTI— AR, T WA # JWRTET B0O
40 /95 SITRT 147, 148, 506, 427 Y B Ted e g 9 4
farmar |

(25) %0 03.07.95 F AT~ FeaTTYR, R TTHT F WY F0
75/95%294/505&%%@%%#@%
T |
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(26) f20 20.06.95 T ATIT— TSHAT AT H TIRTE B0 350 /95
IRT 307, 34@?{@@253@?@%%%@@#%
fopar mam |

27) %0 06.08.96 T AUTT— Torar WiuTH ¥ STURTT 60 495 /96
amsos#mﬁfﬁaaﬂwwﬁwmw I

(8) X0 10.07.96 B - STEHIRMEG HT ¥ UY F0

. 410/96‘&1’“141 148, 149, 302, 307, 109, 120 ﬂ|a[aqa253rrrﬁw

$WWWﬁWﬁFﬂW|

(20) feo 2s1ogsﬁm—meﬁagmm mw#
ORI F0 216 / 96 SRT 393, 506 WTEf & TRG =l e A U
fepar T | .

(30) X0 07.01.97 F ATT— FEATLY, mmﬁﬁﬁm%o

129 / 96 STRT 393, 392, 506, 211. 213 ARy @ TR T Fa-

# gy fopar T I

(31)  fo 07.01.97. B AI— SHgeArTS, fre wrEw F SR
[ B0 06 /97 ETIRT 365, 366, 384; 212, 216T, 34 afg @ T8 e
=yrareg ¥ O feear W |-

(32) o 08.01.97 TP &I SIS, R R ¥ ST B0
07 /97 €IRT 307, 34 V&R B Ted AT ~ararerd U= fopar |

(33) ﬁ:oosow?aﬁw\aﬂagc—:—rm\‘ﬂ Tt TS 3 A B0

08 /97 €TRT 307, 34 ISRy & Taq e =arared § e fan |

(34) 0 10.01.97 F oI RaRaRn, e ArarA # AR Fo
o7/97m25mm$mﬂmﬁwﬁﬁmWW|

(8s) fio 11.01.02 & AT TAOHOTR, e H SR B0
25/oz‘amsas 342, 506, 34mﬁ$ﬂ%ﬁmﬁwﬁﬁﬂ
et rm

(36)  fZ0 09.00.02 F oAT— A TR AT ¥ A T
571/02 &1 204, 506 WTSf & TEd AT ~qred A 9 fhar )

(37) 20 06.03.2000 P LTI~ TeHAT HUT & 00 388 / 2000
e =T § U fear |

(38) 0 08.03.2000 BT AT TEALHiUTSl F J0HIO 388 )2009
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AT =T § i | .
(9) i 04.05.2001 o= Tetar Wi @ Tow0 200 /2001
arar =rErerd # O f |
(0)  faTF 21.01.2002 TRHAT WATEA B oW 388,/ 2000 HETT

e § U fear |

1) . fei® 22.03.2003 a¥ar TS @ RI0K10 1377 / 2003 AT
=rTera ¥ 9 faEgr |

(42)  fa=iie 11.04.2003 AT AUH B 00 738 /2003 AT
qrarer # U9 foEan | N

(43) e 23.05.2003 Tk HaTe B Voo 1473 /2003 AT
qrgrery W oy foear |0 L

(44)  f&=Tiep 19.0.2003 TetaT WUt B 0w 1160 / 2003 TN
e § 9 fEar

(45) [0 24.01.2003 Y ATT— MBOATE AT 3 ayqeres 0 586 /03
ST 307, 34, 12091 WIS & & =M™ ATy ¥ Yo7 fova mayy |

(46) &0 27.04.2005 BT AT— ARgTATTS, DT F AW T
154 /05 9IRT 341, 294, 323, 506 W&[A B TEd I =qTaTeg & U9
fopar mar

(47) [0 11.05.2006 UM siHgeaTIo, IR F AR Fo
235 /06 ST 451, 294, 506, 507, 34ﬂﬁﬁ$aaﬁmaﬁwﬁ
e fopar T |

(48) . 30 11.05.2006 F T~ AgEATT, TR F FRE Do
' 235/06 HRT 451, 294, 506, 507, 34 WIS & dad ATaTT AT
9 fear T |

(49) 0 27.09.2009 P AT AT AT ¥ ‘SIRIT B0 283 / 09
EITNT 204, 323, 384, 506, 34 WG4 B q& A =TaTey § I9f ey
T |

(80) R0 12122010 BT o~ WIFOATT HiraTer ¥ SAWNT B0 647 /10
HRT 387, 294, 506, 34 WA B T TN AT ¥ V7 fyar |

4 élmaﬁzm‘wgsﬁﬁmﬁv@mm,uma%mm
30/ TFI99Y / 1995 &% 05 /07 / 1995 FIRT IS sgReT arferfee
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1980 I 9T 3(2) ® TET Ry ¥ forar | f¥=1w 26 /08 /95 T
S | R B R Y YA AT Tfafeat # fow 8 W |

5/ Mg a9 2002 H RIAGUSIRGRI, A @ MY FATS
01,/ TITEY / 2002 f&11 04 /02 / 2002 ERT IUSFR FRe forfm
1980 B URT 3(2) B TEd FRier # foram war Foter sraler (T o )
f&A1% 04 /02,/2003 Tt IOl B & IR o9 ot & a0 81 W
AT G: ARG Tferraferay § forar & 1 |

6/ . ATUP ARG fTareveiee’ Alud & Ry $Hi%
83 /2003 f&#1® 18 /11 /2003 T AOWO X FRET fEIf~1aH 1990
asd e fear T or | 9o uwErd gA anuel AfaRed i
Rrersarl Hirer & 21w $Ai% 83 /2003 AT 18,711,/ 2003
ERT A0Y0 Iy YT A 1000 B e ey fvar wa |

7/ 39 9oR faa a6l § aue g0 ufeq smel el A
s fawg =T # A1 U [ T, U |1 R TR
qeaT it & siwefa Freg fear T ve &) aR weudy 5
et JRIfr 1990 B ofwi Reeax fraT vy amae ameR &
GUR TE AT 2 | -
8/ froel v ad § ! auad g Woe e § TR
SRS TeA ufed ot o <@ § T oM ARl 3l R adfea
R ST | 8 | SUDT ATeld 01 9% T B % FF menan F A
AT g AU HTEF BN F g Wew 3 ¥ ) e § R
%y af ¥ s freg FTER geag afeg @ 78 8-

(1) ﬁ‘—rrcﬁ 15/08 /2012 BT 79 9+ Al & wrer fraas
mﬁwwmwmwwﬁﬁmmzﬁa
F &8F H AT BT AR AT BB AP G B ST~ WAl
I §T T |

(2) fe1T® 02,709 /2012 B TT IO AT & A1 fAew
AT B SN DT B TG IEl B ATHY W & AP TR qI
@ﬁaﬁmammaﬁmmwmmaﬁm
@wmiﬁw b

(3) faTi® 04 /09 /2012 S AU 3107 \IRMEAT & w11 99
AT B gHH W 8 IR 99 [P IWT gF SIEN J0EF F
AT AT SHY WG U A w9 D A DI T3 |1 SED g
CHAT R TR G WIRAT @ W ey S SN aHera qer
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TP T S S § AR B o) §) T | AT Saa el 9 A
arTie i §9 ardfea € R 89 § W9 {9 Ak BT gmaRel
T BN AD gl BT ATE~ WRT Sed & AT B ]

9/  SURIgd HEIS & waer F 4 QHOTROEI, HATHT AN 41T
T, v 3 o wew a3 € | Saw 9 /@ 39 geTie &l gfte
g 2 f5 e @ 9f f aue gwr ufen @ E wewie af]
TRt | wie egaven wAIiad g 2, & e @ AT e wa
J arrdfra & | 9 1082 ¥ AR T8 2012 TF 1T Fufed & faare
7 o A o gy & | e Ry @ Rreg wem arel ae
3 B B &, Fud W T BT | AT HI I8 & AT T AH
TR o arial ¥ FEar aNe I @ B IR E E |
AT 4 T STF 3T 42 741 8 5 A U fawme gfer A
RO <of oem 6T T R & | MO TR B ST 19D ATES g
T IS reg Tad 78 9§ [ o § uge £ emme g’
gfed Teaial ¥ uE! afy Wad vier 14T SR e TRt o
T w9 ¥ Frafm w8 fear T W@ R 9 Al aawi W
foudia wamE =

10/ =f% Ao TR e iR TR ? R e
ATEITE TG ORI TTafafert # @ig v 781 g € iR TR
P olF TIRAT TR—IR W 81 BT AT fARaR a1 88 8 | ATl
FEATRTE 19 wara faRd) fifaftml ) |we S g sy
@] ST S9SN el 8 | AT SreTEifaiE vd uvifEe
TRl o Prifya €1 fFa wan @ TR 9 | gaven o 1
HT 8 G 7 |

(3)  Learned counsel for the petitioner has challenged the detention order
mainly on three grounds — (1) that the.offences registered against the detenu
from 7.6.1982 to 27.9.2009 were already the subject matter of the detenu’s
earlier detention order dated 9th December, 2009 passed by the District
Magistrate which after consideration, High Court quashed by order dated
21.3.2010 passed in Writ Petition (Habeas Corpus) No.781/2010. Therefore,
the grounds taken for detention of detenu for the aforesaid period could not
have been repeated in the instant detention order; (2) that the grounds pertaining
to offences registered against detenu on 15.8.2012,2.9.2012 and 4.9.2012
were vague and pertained to merely law and order problem and did not tend
to affect the public order of the society; and (3) that at the time when the
detention order was passed i.e. on 15.9.2012, the detenu had already been
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arrested.and he was in custody in connection with Crime No.795/2012
registered against him under Section 25/27/35 of the Indian Arms Act on
14.9.2012. The detaining authority was not made aware of this fact. As such,
the detention order was passed without application of mind.

(4)  Leained counsel for the respondents have supported the detention
order contending that it was made on relevant and valid grounds.

(5)  After perusal of the. order dated 31.3.2010 passed in Writ Petition
(Habeas Corpus) No.781/2010 we find that the grounds narrated in the instant
detention order which pertained to the offences registered against detenu from
7.6.1982 to 27.9.2009 were subject matter of the earlier detention -order
passed against detenu on 9th December, 2009. This Court, after consideration
of those grounds, concluded that the aforesaid acts of the detenu did not
amount to causing disturbance of the public order as the degree and extent
thereof did neither result in panic and terror to the persons of the locality nor
affected public at large. In view of the above finding recorded by this Court,
the aforesaid cases narrated -against detenu cannot be held to have made out
valid grounds of detention in isolation to other grounds. No doubt the aforesaid
incidents can be taken into consideration as a past conduct of detenu for
appreciating his future course of ¢conduct.

(6)  Similarly the fact that detenu was detained under the provisions of
National Security Act earlier by passing detention orders against him on
5.7.1995 and 4.2.2002 and further that an externment order passed against
him by the District Magistrate on 18.11.2003 can be taken into consideration
to contribute the formation of the subjective satisfaction of the detaining
authority only if recent grounds on which the detention order is passed
primafacie make out a case of the breach of public order. In other terms,
previous conduct of a detenu can help detaining authority in reinforcing his
satisfaction that without detaining the detenu the disturbance of public-order
by him cannot be prevented. The instant detention order was passed on the
basis of incidents dated 15.8.2012,2.9.2012 and 4.9.2012.

(7)  Learned senior counsel for the petitioner submitted that the incidents
dated 15.8.2012 and 2.9.2012 are vague and give no particulars about any
occurrence. They are general in nature which could have been concocted by
the police at their whims. On perusal of record, we find that in respect of
these two incidents the police submitted only two Rojnamcha entries. As per
Rojnamcha No.101 3a_dated 16.8.2012 Sub Inspector Ashok Bharavi reported
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that during his visit in the area he received information that proclaimed offender
Mukhtar Malik was active with his associates and was purchasing and selling
the land after frightening the people. He also came to know that after creating
terror he was extorting money from the people. People were under his terror,
therefore, they were scared of lodging any report. A similar Rojnamcha entry
was made in the same police station on 2.9.2012 which revealed that during
his round in the area Inspector M.R. Khan received information that proclaimed
offender Mukhtar Malik was involved in unsocial activities and was intimidating
people by causing terror. He was indulging in deals of larid in the neighbouring
- areas of Bhopal. For earning money illegally, he was indulging in criminal
activities. He also used to recover money from the people. Since there was
terror of Mukhtar Malik, nobody dared to lodge report.

(8)  Except the aforesaid Rojnamcha entries there was no material in the
record. A bare perusal of these reports indicates vagueness. In our opinion,
such type of vague reports made by police officers even against a habitual
offender could not have made a ground for subjective satisfaction of the
detaining authority for passing an order of detention. Thus, in our opinion, the
grounds formulated on the basis of mere Rojnamcha entries dated 15.8.2012
and 2.9.2012, in the absence of other relevant material, have to be held vague
and not sufficient for reaching the subjective satisfaction required for passing
of a detention order under the Act.

(9)  The ground pertaining to incident dated 4.9.2012 wherein the allegation
against the detenu is that he forcibly called Bal Mukund Vaishnav at Venus
Marble Shop and made a demand of Rs.5 lacs. When he denied, associates
of detenu intimidated him to-kill. Though it has been stated in the ground that
by his aforesaid conduct the people in general got terrorized and an atmosphere
of fear and terror was created in the locality causing disruption of public order,
but it can be appreciated that this incident pertained to a particular individual_
and could not have affected the peace and tranquility of public at large. On
perusal of'the first information report lodged by the complairiant Bal Mukund
it is apparent that the incident occurred in the course of dealings in business.
There was some dispute about the return of money paid by one Amita for
purchase of a house. The incident occurred when she cancelled the deal and
demanded her money back. Though it is stated in the first information report
that the associates of detenu against the wish of complainant took him to the
house of detenu where he intimidated him to return the money, but all these -
facts go to indicate that the criminal act of detenu emanated from business
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" dealing: ' '

' (10) Incase (;f Subhas Bhandari v. District Magistrate, };ucknow and
others — AIR 1988 SC 74 the Apex Court observed that :

“In the instant case the alleged act of assault by fire- arms is
confined to the complainant Surya Kumar and not to others. -

It is an act infringing law and order and the reach and effect of

the act is not so extensive as to affect considerable members

of the society. In other words, this act does not disturb public .
tranquility nor does it créate any terror or panic in the minds

of the people of the locality nor does it affect in any manner

the even tempo of the life of the community. This criminal act
emanates from business rivalry between the detenus and the
complainant, therefore, such am act cannot be the basis for -
‘subjective satisfaction of the détaining authority to pass an order

. of detention on the ground that the impugned act purports to

affect public ordet Le. the even tempo of the life of the '
community which is the sole basis for clamping the orderor = -
detention. ...... Thus it is the degree and extent of the reach of ‘
the act upon the society which'is vital for considering the”
question whether a man has committed only a breach of law

and order or has acted in a manner likely to cause d1sturba.nce

to public order.” ' :

Similarly it was observed in Golam Hussain @ Gamav. The Commissioner
of Police, Calcutta and others — (1974) 4 SCC 530 that the nature of the
act, the circumstances of its commission, the impact on people around and
such like factors constitute the pathology of public disorder. The act cannot
be isolated from its public setting but is to be taken with its total effect on the
flow of orderly life. It may be a question of the degree and quality of activity
of the sensitivity of the situation and the psychic response of the involved
people.

(11) In view of the above proposmons of law we fiQd that the aforesaid -
grounds did not amount to causing of disturbance to the public order. As such
they could not be held to be valid grounds for passing détention order .

(12) Learned senior counsel next submitted that the detaining authority
mechanically passed the detention order without takmg into consideration that
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at the time of passing of the order detenu was already in custody since he was
arrested on 14.9.2012 itself in Crime No.795/2012 under Section 25/27/35
of the Arms Act.

(13) Learned counsel for the State has filed the first information report
registered by Inspector Umesh Chauhan wherein it has been mentioned that
detenu was arrested while going in his car. At that time he was in possession
of a pistol without license. After arrest, he was confined in police station.

(14) Learned senior counsel for the petitioner has also filed order sheet
dated 15.9.2012 of the Court of Judicial Magistrate First Class, Bhopal wherein
it has been mentioned that petitioner was arrested on 14.9.2012 and was
produced before him on 15.9.2012. Thus, it is abundantly clear that detenu
was already in custody on 15.9.2012 when the detention order was passed.
It is also surprising when the matter was placed before the District Magistrate,
no first information report in respect of the offence under the Arms Act was
produced before him whereby he could have been made aware of the fact
that detenu was in custody. Since he was not aware that detenu was-in custo dy
in connection with a serious offence, the detention order passed by him reveals
non-application of mind on its part. True, the detention order could have been
passed even if the detenu was in custody, but it was necessary for the District
Magistrate to have considered the fact if there was any reasonable probability
of detenu's release on bail. '

(15)  The Apex Court in case of Huidrom Konungjao Singh v. State of
Manipur and others +(2012) 7 SCC 181 after considering the earlier decisions
held:

“9, In view of the above, it can be held that there is no
prohibition in law to pass the detention order in respect of a
" person who is already in custody in respect of criminal case.
However, if the detention order is challenged the detaining
authority has to satisfy the Court the following facts:

(1) The authority was fully aware of the fact that the
detenu was actually in custody.

(2) There was reliable material before the said authority
on the basis of which it could have reasons to belicve that
there was real possibility of his release on bail and further on
being released he would probably indulge in activities which

ey
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are preJudlclaI to public order.

(3)In V1ew of the above the authonty felt it necessary -
to prevent him from indulging in such act1v1t1es and therefore, -
detentlon order was necessary.

In case either of these facts does not exist the detention order
would stand vitiatéd. The present case requires to be examined
in the light of the aforesald settled legal proposition.”

This Court also in case of Chhenu alias Yunus v. State of M.P. and another
—2011(1) MPHT 208 (DB) quashed the detention of detenu observing:

“There is nothing to indicate the awareness of the Detaining
Authority that detenu was already in jail and yet the impugned
- order was made. This, in our opinion, clearly exhibits non-
apphcatlon of mind and would result in invalidation of the
order.” :

(16) Inview of the foregoing discussion, we allow this writ petition, quasﬁ
the impugned detention order dated 15.9.2012 passed by the District

' Maglstrate Bhopal and direct that detenu Mukhtar Malik be released
_immediately from custody, if he is not required in a.ny other case.

Petition allowed

LL.R. {2014] M.P., 339
WRIT PETITION
Before Mr. Justice Sanjay Yadav
W.P. No. 12055/2013 (Jabalpur) decided on 5 August, 2013

SHUKRAKANT SHUKLA _ ; ' ...Petitioner
Vs. ) ' ..
STATE OF MP. & ors , ... Respondents

School Education - Transfer Certificate - School issued Transfer
Certificate not on account of any indiscipline by Petitioner but because
he is suffering from Tubercular Granules With Frontal Region of Brain
disease - Held - An-archaic approach of School administration that it
apprehends mis-happening is not at all appreciated specifically when

- the petitioner is adjudged fit and is under constant medication under

experts - Transfer Certificate quashed. - (Paras 2,7 & 8)
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Kamlakar Mishra, for the petitioner.
. Praveen Namdeo, for the respondent.

ORDER .
SANJAY YaDAV, J.: Heard. A '

l. Being aggrieved by the transfer certificate and the consequential
removal of name from the nominal role, the petitioner student of class 12
Jawahar Navodaya Vidyalaya, Mau, District Shahdol has filed this petition
seeking direction to the respondents to permit him to prosecute, his study
while staying in the hostel.

2. . The issuance of Transfer Certificate, as the record reveals is not out of
any act of indiscipline by the petitioner but because petitioner suffers a disease
i.e. "Tubercular Granules with frontal reglon of brain" because of which petitioner
experience convulsion.

3. It is however, not estaBlished even by the District Medical Board
which examined the petitioner on 20.10.2012 that the disease is contagious
as may requ1re the petitioner to be quarantined. :

4. The District Medical Board has clearly opined thatitis a "Known
case of Seizure disorder" and has been declared "fit with medication” (Annexure

R/3).

] ‘The Seizure disorders as per CECIL: Essentials of Medicine : Second
Edn. Section XIII is a disorder or Sensory Function and the patients suffering
from temporal lobe epilepsy occasmnally suffer Vertigo as the aura.

6. The respondents though have relied on the circular F. No.1 6 2/90-
NVS (Acad) dated 13.02.1992 (Annexure R/4) to justify their action of
issuing the Transfer Certificate on health ground. The stipulatioris in the circular
however, is that such Transfer Certificate on health ground can be issued on

&

ey
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the certificate by Civil Surgeon., I

7. Whereas in the case at hand, the District Medical Board,
comprising of the experts having clearly opined that the petitioner is fit
with medication, the respondents are not justified in causing hindrance in
the prosecution of studies at Navodaya Vidyalaya, Mau. It is the
petitioner's right to prosecute the study in the respondent institution where
he has been studying since class 6 and as per the documents on record,
the petitioner is a meritorious student. An archaic approach of the
respondents that, the school administration apprehends mishappening
(Annexure R/5) is not at all appreciated when the fact is that the petitioner
has been adjudged fit and is under constant medication under experts
(Annexure P/7).

8. For these reasons, the Transfer Certificate issued to the petitioner
on 8.3.2013 is quashed. The respondents are directed to take back the
petitioner forthwith and allow him to stay in the hostel. The respondent
should also permit the petitioner to undergo periodical checkup at the
cost of the petitioner. .

9. The petition is allowed in the above terms. However no costs.
Petition allowed.

- LL.R. [2014] M.P., 341
_ WRIT PETITION
Before Mr. Justice Shantanu Kemkar & Mr. Justice S.C. Sharma
W.P. No. 9244/2013 (Indore) decided on 27 November, 2013

AMBIKA SOLVEX & ors. : ... Petitioners
Vs. ' ' '

COMMISSIONER OF INCOME TAX & ors. ...Respondents

Income Tax Act (43 of 1961), Section 127 - Transfer of
assessment cases - From Ratlam to Indore - Held - Transfer of
assessment cases for administrative convenience and for facilitating
coordinated investigation in the group cases - Can never be said to be
vague or insufficient reason, particularly wherein proper show cause
notice was issued - Opportunity of hearmg has been afforded - No case
for interference. " (Paras2 & 25) .

. ITgEHY FEATAT (1961 #T 43), ST, 127 ~ [YEvor gEYOn @7
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Cases referred :

(1976) 102 ITR 281 (SC), (2010) 190 Taxman 19 (M.P.), (2010)
320ITR 361, (2000) 241 ITR 807 (Del.), (1998) 234 ITR 860 (Mad), (2007)
294 ITR 147 (Cal.), (2009) 23 DTR (SC) 185, W.A. No. 27/2013 decided
on 14/03/2013, (2013) 215 Taxman 203 (Guj.), (2000) 241 ITR 807 (DeL),
(2013) 21 ITJ 675 (CG), (2013) 351 ITR 292 (Gauhati), (2009) 318 ITR
299, (2006) 286 ITR 423 (Cal.), (2006) 283 ITR 547 (AlL), (2006) 283
ITR 541 (AIL), (1997) 225 ITR 298 (Patna).

Sumit Nema, for the petitioners.
"R.L. Jain with Veena Mandlik, for the respondents.

ORDER ,

The Order of the Court was delivered by,
S.C. SHARMA, J.: The present Writ Petition has been filed challenging the
legality and validity of the order dated 31/5/201 3, passed by the Commissioner
of Income Tax, Ujjain, under Section 127 of the Income Tax Act, 1961 by
which the Commissioner of Income Tax has directed transfer of the assessment
cases of the petitioners pending before respondent No.4 at Ratlam to
respondent No.3 Dy. Commissioner of Income Tax, Central Circle, Indore.

2. The contention of the petitioners is that on 30/4/2013 and 6/5/2013, the
Commissioner of Income Tax —I, Ujjain issued notices to the petitioners for
centralisation of their cases from Ratlam to Indore. The petitioner No.1 filed a
reply to the Show Cause Notice on 6/5/13 and stated that no reason has been
assigned in the Show Cause Notice and the returns hqve been filed at Ratlam and,
therefore, the cases should not be transferred and consolidated. A similar reply
was filed by the other petitioners to the notices. Thereafter another notice was
issued on 20/5/2013 w/S. 127 of the Income Tax Act for transferring the assessment
cases of the petitioners from Ratlam to Indore and the reason mentioned in the
notices was that for administrative convenience and for facilitating coordinated
investigation in the group cases with reference to interlinked documents /

transactions, the cases are required to be consolidated and transferred from Ratlam
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to Indore. Petitioner No.1 again filed his objection on 27/5/13 and stated that his
earlier reply filed on 6/5/13 should be treated as reply to the new Show Cause
Notice. The petitioner also informed that the group cases were already centralised
at Ratlam vide order dated 16/5/12 and notices have been issued w/S. 153-A by
the Dy. Commissioner of Income Tax, Ratlam. Other petitioners have also submitted
their objections and they have adopted the reply filed by the petitioner No.1. The
petitioners further stated that finally an order was passed on 31/5/13 transferring
the cases of the petitioners from Ratlam to Indore. The petitioners have raised
various grounds while challenging the validity and legality of the order dated
31/5/13. The contention of the petitioners is that proper reasons have not been
recorded for such a transfer and cryptic reasons have been assigned in the Show
Cause Notice dated 30/4/13 and 20/5/13 and, therefore, the order passed by the
respondents dt. 30/5/13 deserves to be set aside. It has also been stated that
carlier by the order of the Chief Commissioner dt. 16/4/12, the cases were
centralised under respondent No.4 — The Dy. Commissioner of Income Tax,
Ratlam and, therefore, the impugned order which has been passed in supersession
of the earlier order deserves to be set aside, Petitioners have also raiséd a ground
before this Court stating that they have not earlier objected to the transfer of their
cases to Ratlam and they were cooperating with the assessment proceedings and
as their Offices and residence were falling within the territorial jurisdiction of Ratlam
and as the entire record and the documents were at Ratlam, the order of transferring

- the cases from Ujjain to Indore is bad in law. A ground has also been raised

stating therein that the order passed by the Commissioner of Income Tax , Ujjain
is in complete violation of the judicial precedence established by Hon'ble the
Supreme Court of India and followed by the M.P. High Court and relied upon by
the Andhra Pradesh High Court as well as Delhi High Court and Madras High
Court, Ithas also been argued that while transferring the cases, proper opportunity
of hearing and proper reasons should have been assigned by the transferring
authority. Learned counsel has also argued before this Court that reasons for
transfer of a case should be properly communicated to the assessee and in the
present case, frivolous reasons have been assigned by the respondents and,
therefore, the impugned order is bad in law in the light of the judgment delivered
by the apex Court in the case of djanta Industries and others Vs. Central
Board of Direct Taxes and others reported in (1976) 102 ITR 281 (SC). The
petitioners have placed reliance upon a judgment delivered in the case of Dr:
Ashok Sharma and another Vs. Commissioner of Income Tax and another
reported in (2010) 190 Taxman 19 (MP) and the contention of the petitioners is

- that the order passed by the respondents is invalid as it is a cryptic and non
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speaking order. Learned counsel for the petitioners has also'placed reliance upon
ajudgment-delivered by the Calcutta High Court in the case of Naresh Kumar
Agrawal Vs. Union of India and others reported in (2010) 320 ITR 361 and
- his contention is that merely stating that transfer is for coordinated investigation
and assessment, is not at all sufficient as the assessee shouldhave been intimated
about the reasons in a comprehensive manner in order to enable him to make an
effective representation. Leamed counsel for the petitioners has furtherrelied upon
ajudgment delivered by the Delhi High Court in the case of Power Controls and
others Vs. Commissioner of Income Tax and others reported in (2000) 241
ITR 807 (Del.) and again his contention is that non disclosure of specific reasons
for transfer will vitiate the order of transfer passed by the Competent Authority.
Learned counsel for the petitioners has also placed reliance upon ajudgment
delivered in the case of General Exporters Vs. Commissioner of Income Tax
and another reported in (1998) 234 ITR 860 (Mad) and his contention is that in
the aforesaid case as the Show Cause Notice was silent and no reasons were
disclosed, no opportunity of hearing was afforded to the assessee who had filed
objections, the order passed u/S. 127 was quashed and, therefore, in the present
case also the order passed in similar circumstances deserves to be quashed. Learned
counsel for the petitioners has also placed reliance upon ajudgment delivered by
the Calcutta High Court in the case of Lords Distillery Ltd., and another Vs.
Commissioner of Income Tax and others reported in (2007) 294 ITR 147
(Cal.) and his contention is that in the light of the aforesaid judgment, as the
requirement of Sec. 127 has not been fulfilled, the impugned notice and the
impugned order of transfer deserves to be set aside. A ground has also been
raised stating therein that the transferring authority has not applied its mind
independently and in fact, the transferring authority has acted pursuant to the
instructions received from the higher authority (Commissioner of Income Tax,
(Central), Bhopal) and, therefore, as the transferring authority while discharging
the judicial or quasi judicial functions has acted at the behest of the higher authority,
the impugned order deserves to be set aside. It has also been argued that the
impugned order is violative of the prineiples of natural justice and fair play as the
principles of natural justice requires impartial and fair hearing and the respondents
have denied the impartial and fair hearing to the petitioners. Lastly, the reliance has
been placed upon a judgment delivered in the case of Commissioner of Income.
Tax Vs.Greenworld Corporation reported in (2009) 23 DTR (S.C.) 185 and.
the contention of the learned counsel is that a higher authority cannot interfere with
the independence of a lower authority and in the present case the transfer has
been done at the behest of Commissioner of Income Tax, Bhopal and, therefore,
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the same deserves to be set aside. The petitioner has prayed for quashment of the
order dated 31/5/13 passed by the Commissioner of Income Tax, Ujjain.

3. A reply has been filed and the contention of the respondents is thata
proper Show Cause Notice was issued u/S.127 of the Income Tax Act and
éven if Section 127 was not mentioned in the Show Cause Notice, the order
passed w/S.127 cannot be said to'be an illegal order and without jurisdiction.
It has been stated that the petitioners in response to the Show Cause Notice
dt, 30/4/13, 6/5/13 and 20/5/13 submitted detailed and exhaustive reply and
the order was passed after granting an opportunity of hearing to the petitioners
and, therefore, by no stretch of imagination, it can be said that the order has
been passed in violation of prin¢iples of natural justice or in violation of the
statutory provisions as contained u/S. 127 of the Income Tax Act. The
- respondents have further stated that the order passed by them, which is under
challenge, has been passed with due concurrence of the Chief Commissioner
of Income Tax, Indore and by the impugned order 12 cases have been
consolidated. It has been stated that Ambika Solves Ltd., Indore, Narayan
Niryat India Pvt. Ltd., Indore, Avalanche Realty Pvt. Ltd., Indore and Narayan
Ambika Infrastructure Pvt. Ltd., Indore are having their registered Office at
Satyageeta Apartment, 90/47, Sneh Nagar, Main Road, Indore and except
for Ambika Solvex Ltd., all other cases were assessed at Indore. Respondents
have further stated that the case of Suresh Chandra Garg had the address of
Akola but was being assessed at Ratlam; cases of Ms. Rashmi Garg, Shri
Kailash Chandra Garg and Shri Pawan Garg had the same address at Indore
and the case of Ms. Rashmi Garg was assessed at Indore. The residence of
Shri Kailash Chandra Garg, Shri Pawan Kumar Garg and Ms. Rashmi Garg
is at 87, Samrat Ashok Nagar, Behind Sapna Sangeeta, Indore and, therefore,
contention of the petitioners that their Offices and residences were located
within the territorial jurisdiction of Ratlam, is false. The respondents have
further stated that the order has been passed by the Competent Authority ie.,
the Commissioner of Income Tax, Ujjain and the Commissioner of Income
Tax, Ujjain has acted well within his jurisdiction and passed an order for
centralisation dated 31/5/2013 asper the provisions of the Income Tax Act,
1961. It has also been stated in the return that notices were issued on 30/4/13-
and 6/5/13 and even though Sec. 127 was not expressly mentioned in the
said notices, however, the intent and purpose of the notices was evident from
the content of the said notices which the petitioners also understood as they
have filed their detailed objection to the proposed centralisation ie., transfer
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of cases to one Assessing Officer ie., the Dy. Commissioner of Income Tax,
(Central), Indore. It was also mentioned in the notice that the centralisation
was necessitated due to the newly set up wing called Central Charge, which
as per the administrative guidelines is meant for dealing with specifically the
search and seizure cases and accordingly these cases were to be assigned to
the Central Charge w/S. 127. This fact was also communicated to the petitioners
in the notices. In reply to the petitioners' apprehension that independent
appreciation of the seized documents would not be possible, the respondents
have stated that the administrative set up of Commissioner of Income Tax,
(Central), Bhopal functions in the same manner as that of any other
administrative Commissioner of Income Tax. The cases are to be dealt with
by the Dy. Commissioner of Income Tax, (Central) who is under the supervisory
control of the Addl. Commissioner of Income Tax, (Central), Bhopal who
functions below the Commissioner of Income Tax, (Central), Bhopal. It has
also been stated that the seized documents are to be examined by the Dy.
Commissioner of Income Tax (Central) and not by the Commissioner of
Income Tax (Central). The Commissioner of Income Tax (Central) has no
powers to issue any directions to the Assessing Officer, to do an Assessment
in a particular manner. It has been stated that the Income Tax Act provides
adequate administrative controls to prevent individual biases influencing
assessment proceedings. Respondents have also denied that they have passed
a cryptic order. It has been stated that they have assigned reasons in the
Show Cause Notice as well as in the final order for transferring the cases and

_the centralisation is for the purpose of coordinated investigation in the light of
several interlinked incriminating documents seized from different premises
during the course of search and seizure. Respondents have also stated that
the judgments relied upon by the learned counsel for the petitioners are
distinguishable on facts. Respondents have further stated that the Commiissioner
of Income Tax {Central), Indore has no statutory role in the framing of
assessment and reasons have been communicated vide order dated 31/5/13
while ordering transfer of cases. Respondents have also stated that the order
passed by them is in consonance with the statutory provisions and they have
placed heavy reliance upon a judgment delivered by the High Court of
Chattisgarh in the case of The Commissioner of Income Tax, Raipur Vs.
Union of India and others (W.A.No. 27 / 2013, decided on 14/3/2013).
The respondents have prayed for dismissal of the Writ Petition.

4. . Heardlearned counsel for the parties at length and perused the record.
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5. The petitioners before this Court are aggrieved by an order passed
w/S. 127(2) of the Income Tax Act, 1961 transferring cases of the petitioners
from Ratlam to Indore. A Show Cause Notice was issued on 30/4/2013 for
centralisation of the cases with Dy. Commissioner of Income Tax (Central)
Indore Region, which reads as under :

GOVERNMENT OF INDIA
MINISTRY OF FINANCE
(DEPARTMENT OF INCOME TAX)
OFFICE OF THE COMISSIONER OF INCOME TAX
AAYAKAR BHAWAN,BHARATPURI,UJJAIN
TELEPHONE(0734)2527843,FAX-2515611

F.No. CIT/UIN/CS./13-14/431 Dated:30.04.2013

TO,
Ambika Solves Ltd.,
SatyageetaApartment 90/47, Sneh Nagar,
Main Road, Indore.

Sir,

Sub:- Centralization of your case with DCIT { Central), Indore-Reg.

Pursuant to action under section 132 of the Act, your case was
centralized with DCIT-1(1), Ujjain. However, with the creation of the charge
of CIT ( Central),Bhopal your case is proposed to centralize with DCIT (m
Central), Indore. In case you wish to make statement on the i 1Ssue, you are
directed to do so by attending he office of the undersigned in person or through
your authorized representation on or before 06.05.2013, failing which it will
be presumed that you have no objection to the proposed action and the matter
will be accordingly decided.

(Vijyendra Kumar)
Dy. Commissioner of Income-Tax (HQrs.)
For Commissioner of Income-Tax, Ujjain.

6. . Incase of petitioner No.1, the address reflected in the Show Cause
Notice is of Indore itself. In case of petitioner No.2, the address reflected in
the Show Cause Notice is of Mandsaur. In case of petitioner No.3, the address
reflected in the Show Canse Notice is again of Indore. In case of petitioner
No.5, the address reflected is again Sneh Nagar, Indore. In case of Ms. Rama
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Devi Garg, the address is of Mandsaur and in case of Mr. Shreyansh Garg,
the address is of Mandsaur. In the notice dated 30/4/2013 there was a
typographical error and-the case was proposed to be centralised with Dy.
Commissioner of Inéome Tax (Central), Indore and, therefore, again a Show
Cause Notice was issued on 6/5/2013, the same reads as under

GOVERNMENT OF INDIA
MINISTRY OF FINANCE
(DEPARTMENT OF INCOME TAX) :
OFFICE OF THE COMISSIONER OF INCOME TAX
AAYAKAR BHAWAN,BHARATPURI,UJJAIN
TELEPHONE(0734)2527843,FAX-2515611

F.No. CIT/UIN/CS./13-14 ' Dated:06.05.2013

TO,
Ambika Solvex Ltd., >
Satyageeta Apartment,90/47,
Sneh Nagar,Main Road,
Indore. ’
Sir,

Sub:- Centralization of your case with DCIT ( Cenﬁ'al). Indore-Reg.

Please refer this office letter dated 30.04.2013. In this said letter due to
typing error it was mentioned that your case is presently centralized to DCIT-
1(1), Ujjain, instead of ACIT/DCIT-1(1),Ratlam. The error is regrettable.

Thérefore, in continuation with the same letter you are again being
‘informed that the charge of CIT(Central),Bhopal has been created and your
case was proposed to be centralized with DCIT (Central),Indore. Vide this
office letter dated 30.04.2013, you were asked to give your comments/ reply
on this issue by 06.05.2013. On 06.05.2013 you made the submission wherein
you expressed your objection on the proposed centralization. In the light of
typing error as mentioned above,you are once again given another opportunity
to place your further comments, if any, on the subject matter. You are requested
to furnish your reply or appear personally/ through Authorized Representatives

© by10.05.2013.

(Vijyendra Kumar)
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Dy. Commissioner of Income-Tax(HQrs.)
" For Commissioner of Income-Tax,Ujjain

7. The petitioners did submit a reply to the Show Cause Notice and
raised various grounds and the Competent Authority after considering the
reply filed by the petitioners, the Commissioner of Income Tax, Ujjain again
issued a letter on 20/5/2013 granting one more opportunity to the petitioners
either by appearing in person or through authorised representative or through
written statement on 28/5/2013 and the same reads as under

GOVERNMENT OF INDIA
MINISTRY OF FINANCE (DEPARTMENT OF REVENUE)
OFFICE OF THE COMISSIONER OF INCOME- TAX
AAYAKAR BHAWAN BHARATPURLUJJAIN
TELEPHONE(0734)2527843,FAX-2515611

" F.No. CIT/UIN/CS./13-14 /868 Dated:20.05.2013
TO, ‘ o
Amblka Solvex Ltd.,
Satyageeta Apartment,90/47,
Sneh Nagar,Main Road
Indore. :
Sir,

Sub:- Centralization of your case with DCIT { Central), Indore Under
ectlon 1270f the Income Tax Act.1961-Reg,

' Please refer to this office letter dated 30.04.2013 and 06.05.2013
issued to you on this subject matter. Vide this letter you are being provided
the broad reason for proposing your case for centralization with DCIT
(Central), Indore and also being given one more and final opportunity to make
your representation on the subject matter by appearing before this office in

person or through your authorized representatives or through written statement
by 28.05.2013.

The search operation in the Ambika Solvex Group of cases, Indore,
was conducted on 19.01.2012 wherein,you were also.covered under section
132. This search operation was conducted on different premises of different
assessees of this group located at different places such as Indore. Mandsaur,

P
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Ratlam, Akola, Mahidpur, etc. These different assessees were being assessed
at different places such as Income Tax Office,Indore Income Tax Office,
Mandsaur, Income Tax Office, Ratlam, etc, and were being different Assessing
Officers. During the search operation as well as on account of post search
enquiries several incriminating documents related to different assessees were
found and seized from different places. Therefore, with view to carry out
coordinated investigation in your case along with all other group cases of
Ambika Solvex Group, the cases were centralized to a single officer, i.e. ACIT,
Ratlam vide order under Section 127 dated 16.04.2012,

However, with the creation of the charge of CIT(Central) , Bhopal,your
case along with other group cases is proposed to be centralized with DCIT
(Central) Indore. The reason for the same being administrative 'convenience
and facilitating coordinated investigation' in the group cases with reference to

interlinked documents / transactions. As already mentioned above, various -

incriminating documents were seized from different premises at different places.
The documents are inter- connected and thus, for proper analysis and
investigation into all the documents found,all of these case are centralized toa
single officer. Further, on account of change in the administrative set-up for
dealing with search & seizure cases,your case is proposed to be centralized
with the newly created Central Circle, Indore(i.e. DCIT (Central) Indore)
which has been created for dealing with search& seizure cases involving
number of interlinked group cases. Thus, your case is proposed to be
centralized with DCIT (Central), Indore.

(Vijyendra Kumar)
Dy. Commissioner of Income-Tax (HQrs.)
(For Commissioner of Income-Tax,Ujjain)

8. The petitioners did submit their reply to the aforesaid notices which
was an exhaustive notice and finally an order has been passed on 31/5/2013.
The order passed by the Commissioner of Income Tax is in fact, a very
exhaustive order and it contains all minute details of the proceedings which
have taken place and also the Commissioner has dealt with all the objections
raised by the petitioners. The order passed w/S. 127 of the Income Tax Act,
1961 reads as.under :

OFFICE OF THE COMISSIONER OF INCOME TAX,
AAYAKAR BHAWAN.BHARATPURIUJJAIN

Office (0734) 2527204 / FAX.: (251561
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Order u/s 127 LT. Act, 1961
Dated 31.05.2013

Search &Seizure operating was carried out on 19.01.2012 in the
Ambika Solvex Group of Mandsaur & Indore. The 28 cases of the-group
were centralized with the DCIT, Ratlam, vide order u/s 127 dated 10/
16.04.2012. Thereafter notice dated 30.04.2013, 06.05.2013 & 20.05.2013
were issued in all the 28 cases proposing to centralize these cases with the
newly created O/o DCIT (Central),Indore under the newly created set- up of
CIT (Central), Bhopal. The notices were duly served.

In response to the said notices in the following cases the assessee
requested for further time to file its reply in response to first notice dated
30.04.2013. Accordingly further time was given but no reply was file din
response to the same.

01. Narayan Trading Co.

. 02. Shri Yojesh Hotwani.
03. Shri Shiv Kumar Hotwani.
04. Ninnku Exports Pvt. Ltd.
05. Shri Arju;l Das Hotwani.
06. Shri Bhagwan Das Hotwani.
07. Shri Rupchand Hotwani.
08. Shri Laxmandas Hotwani.
09. Shri Jethanand Hoﬁmni.
10. Ambika Dehydrates.

In view of the fact that in spite of sufficient opportunities to response
has been received from the above assessees, it is deemed that they no objection
to the proposed centralization. Accordingly these cases are directed to be

:centralizéd with the DCIT ( Central), Indore.

7 In.the following cases the ‘asse'ssee submitted that they have no
objection to the proposed centralization. Accordingly these cases are directed
to be centralized with the DCIT { Central), Indore.
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1. Keshav Industries Pvt. Ltd.
2. Ambika Refinery. -
3. Shri Vinod Kumar Garg

4. Shri Arun Garg

5. Shri Ajay Kumar Garg

* In the following cases the assessee have raised objection to the

proposed centralization.

9.

01. Ambika Solvex, Ratlam.

02. Suresh Chandra Garg,Ratlam (PAN AGLPG9944N)
03. Suresh Chandra Garg,Ratlam( PAN AGLPG0134B)
04. Narayan Niryat India Pvt. Ltd. Iﬁdore.

05. Avalanche Realty Pvt. Ltd. Indore.

06. Narayan Ambika Infrastructure Pvt. Ltd. Indore.

(7. Ramkrishna Solvex Pvt. Ltd. Indore.

08. Ms. Rashmi Garg, Indore.

09. Kailash Chandra Garg, Mandsaur.

10. Pawan Kumar Garg, Mandsaur.

11. Ramadevi Garg,Mandsaur.

12. Shreyansh Garg, Mandsaur. .

In all the above cases common submissions have been made and the

gist of the said contentions is that no incriminating documents have found &
seized according to them and that there was no stipulation in the notification
notifying the jurisdiction of CIT ( Central),Bhopal that search & seizure cases
are to be assessed by Central Circle . It was also contended that the accounts
of the group as well as accountants/Tax consultant are situated at Jaora,

Mandsaur & Neemuch and due to company not doing well most employees

from Indore are relieved and so there is lack of sufficient staff at Indore while
staff of Jaora & Mandsaur would conveniently manage affairs at Ratlam so
centralization at Indore will cause grave hardship.

&
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10. Out of the 12 cases , the cases at SI. No. 1,4,5,6 had the same address
at Indoré and out of them only one case was previously assessed at Ratlam
that of Ambika Solvex. The case at S1. No.2 had address of Akola but was
being assessed at Ratlam. Cases at S1. No. 8, 9 & 10 have the same address .
at Indore but out of them only 1 case was at Indore and 2 were Mandsaur.
This shows that assessee has adequate set- up at Indore including the residence
at 87, Samrat Ashok Nagar at which Shri kailash Garg. Shri Pawan Garg &
Smt.Rashmi Garg are based and only Smt. Rashmi Garg was filing return at
Indore. The other two were filing at Mandsaur. The fact of closing of Indore
office had not been communicated to the department earlier. The distance
between Indore & Ratlam is not so as to cause any hardship and other concemns
of the group who are based at Mandsaur which is further then Ratlam, from
Indore have expressed no such hardship in the matter.

11. Ttis further to be hoted that in the region there was no separate set-
up for dealing with search & seizure case which by their very nature required
in depth study of seized material hence such cases were centralized with other
Aos of the charge. With the setting up of the CIT (Central), Bhopal this lacuna-
has been taken care of. :

12.  Inorder to facilitate in depth analysis and appreciation of the seized
documents co-ordinated investigation of interlinked group cases, the cases
are proposed for centralization with DCIT ( Central) from DCIT,Ratlam. This
is also with a view to equitable distribution of workload as apart from the
search cases the DCIT Ratlam, has other cases to deal with resulting into
better administration and administrative convenience. The assessee has also
made reference to the judicial pronouncements.in the case of Power Controls
& ORS Vs. CIT (241 ITR 807), Delhi, VK. Steel Industries ( P) Ltd. Vs..
ACIT [(187 ITR 403 (AP)] & 4jantha Industries & ORS Vs. CBDT [102
ITR 281 (SC)].

13. Inthiscontext, reference is necessary to the decision of the High Coutt
of Chhattisgarh in the case Mahamaya Group of Companies wherein the Court
has held as under!

1. Section 127 (2) of the Act provides'that transfer\c'an be done only if
opportunity is afforded to an assessee and after recording reasons. But merely
for this reason it cannot be said to be quasi- judicial in nature.

2. The transfer order does not deciding the right of the parties in the
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assessment.

3. The ultimate order deciding the right is the order of the assessment
which decides the basis and the tax to be paid. This order is a judicial order.
The transfer order is therely for administrative reasor and it cannot be said
that nature of power is judicial.

4. . It was not disputed that the search took place in the premises of
Mahamaya group of companies , as well as residential and official premises of
its direction and its employees, at different places, where incriminating
documents were seized. - . .

5. The documents were inter- connected and affected the assessment of
the parties. It was necessary to see their overall effect on the assessments. It
could only be done after analyzing and investigation into all the documents
found at different places and not separately, for which a co-ordinated
- investigation was necessary. Thus, the words 'coordinated investigation' were
not vague. ‘

6. The notice had indicated the reason for transfer as ' centralization’ for
'coordinated' investigation'. It was for this reason that order for transfer were
- made. There was no denial of reasonable opportunity to the assessee.

" Another objection'which the assessee has raised is that the charge of
CIT ( Central), Bhopal is presently with an officer who was actively involved
in planning & execution of search operation hence if cases are centralized
justice may be denied. Such an argument cannot be a ground at this stage as
the post of CIT( Central) is merely being held as an Addl. Charge only. Further
the cases involved in planning & execution of the search.

. _Inview of the above after duly considering the objections the above
cases are directed to be centralized with the DCIT (Central), Indore for co-
ordinated investigation and better administrative control of the work. The list

of cases centralized hereby is as per enclosed annexures force w.e.f.
'03.06.2013. °

(M.S. Pawar)

Commissioner of Income Tax,Ujjain -

copy to:

1. . The Chief Commissioner of Income -Tax, Indore

-3
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2, The Director on Income-Tax ( Inv.),Bhopal

3 The Commissioner of Income Tax({ Central),Bhopal

4 The Commissioner of Income-Tax-I&Il,Indore

5. The Addl. Director of Income-Tax (Inv.) ,fndore

6. TheAddl. Commissioner of Income -Tax Range-1/2,Uiain

7 The joint Commissioner of Income-Tax,Ratlam Range,Raﬂaﬁl;

8 The Dy. Commissioner of income-Tax~1(1)/2(1),Ujajin

9 The Dy, Commissioner of Incoxﬁe-Tax,Ratlam

10.  The concerned assesse

" (Vijyendra Kumar)
Dy. Commissioner of Iicome-Tax(Hqrs.)
For — Commissioner of Income-Tax, Ujjain

14.  The order passed by the Commissioner of Income Tax makes it very
clear that large number of assessees are either resident of Indore or they are
having their offices at Indore and in order to facilitate coordinated investigation
and in ordér to ensure better administrative control of the work, the impugned
order has been passed. As many as 28 cases have been consolidated by the
impugned order by the Commissioner of Income Tax, Ujjain. '

15.  Sec. 127 of the Income Tax Act, 1961 reads as under :

127. Power to transfer cases (1) The Director General or*
Chief Commissioner or Commissioner may, after giving the
assessee a reasonable opportunity of being heard in the matter,
wherever it is possible to do so, and after recording his reasons
for doing so, transfer any case from one or more Assessing
Officers subordinate to him (whether with or without concurrent
jurisdiction) to any other Assessing Officer or Assessing
Officers (whether with or without concurrent jurisdiction) also
subordinate to him. - ’ C .

(2) Where the Assessing Officer or Assessing Oﬂ_'icers from
whom the case is to be transferred and the Assessing Officer
or Assessing Officers to whom the case is to be transferred
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are not subordinate to the same Director General or Chief
Comunissioner or Commissioner,

(a) where the Directors General or Chief Commissioners or
Commissioners to whom such Assessing Officers are.
subordinate are in agreement, then the Director General or
Chief Commissioner or Commissioner from whose jurisdiction
the case is to be transferred may, after giving the assessee a
reasonable opportunity of being heard in the matter, wherever
it is possible to do so, and after recording his reasons for doing
$0, pass the order; . ‘

(b) where the Directors General or Chief Commissioners or
Commissioners aforesaid are not in agreement, the order
transferring the case may, similarly, be passed by the Board or
any such Director General or Chief Commissioner or
Commissioner as the Board may, by notification in the Official
Gazette, authorise in this behalf.

(3) Nothing in sub-section (1) or sub-section (2) shall be
_deemed to require any such opportunity to be given where the
transfer is from any Assessing Officer or Assessing Officers
(whether with or without concurrent jurisdiction) to any-other
Assessing Officer or Assessing Officers (whether with or
without concurrent jurisdiction) and the offices of all.such
officers are situated in the same city, locality or place.

(4) The transfer of a case under subsection (1) or sub-section
(2) may be made at any stage of the proceedings, and shall
not render necessary the re-issue of any notice already issued
by the Assessing Officer or Assessing Officers from whom the
case is transferred. '

Explanation.—In section 120 and this section, the word “case”,
in relation to any person whose name is specified in any order
- or direction issued thereunder, means all proceedings under
this Act in respect of any year which may be pending on the
date of such order or direction or which may have been
completed on or before such date, and includes also all

LL.R.[2014]M.P.

)
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proceedings under this Act which may be commenced after
the date of such order or direction in respect of any year.

16.  Keeping in view the aforesaid statutory provisions, in the present case,
it can never be said that the principles of natural justice have been violated by
the respondents, Exhaustive Show Cause Notices were issued to the petitioners
and they have filed reply to the Show Cause Notices. It has been argued that

~ the reason “for effective and co-ordinate investigation” cannot be said to be

sufficient ground for transfer.

17. Learned counsel for the petitioner has placed heavy reliance upon a
judgment delivered in the case of 4janta Industries and others Vs. Central
Board of Direct Taxes and others reported in (1976) 102 ITR 281 (SC)
and his contention is that violation of principlés of natiwral justice and fair play
makes an order of transfer to be an invalid order. This Court has carefully
gone through the aforesaid case and in the aforesaid case, reasons were not
recorded in the order passed w/S. 127 of the Income Tax Act, 1961 and
reasons were recorded by the Central Board prior to the passing of the
impugned order therein in the file. The apex Court in those circumstances has
held that the requirement of recording reasons u/S. 127 (1) is a mandatory
direction under the law and non communication thereof is not saved by showing
that the reasons existed in the file although not communicated to the assessee.
In the present case, the reasons have been recorded and they have been
communicated to the assessee that too after granting an opportunity of personal
hearing to the assessees and, therefore, the judgment relied upon by the learned
counsel for the petitioners is distinguishable on_ facts.

18.  Learned counsel for the petitioners has also placed reliance upon
another judgment delivered by this Court in the case of Dr. Ashok Sharma
and another Vs. Commissioner of Income Tax and another reported in
(2010) 190 Taxman 19 (MP). This Court has again gone through the aforesaid
judgment and it was a case where a total cryptic and non speaking order was
passed and the reasons were also not recorded and in those circumstances
the order passed u/S. 127(1) was set aside with a liberty to the CIT to pass
a fresh order w/S. 127(1) whereas, in the present case, opportunity of hearing
has been granted to the assessee. Again reasons have been assigned in the
order passed w/S. 127 of the Income Tax Act and, therefore, again the judgment
relied upon by the learned counsel for the petitioners is-of no help.

19.  Learned counsel for the petitioners has further relied upon a judgment
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delivered by the Calcutta High Court in the case of Naresh Kumar Agrawal
Vs. Union of India and others reported in (2010) 320 ITR 361. In the
aforesaid case, the Calcutta High Court was again dealing with the transfer of
cases.u/S./ 127 of the Income Tax Act. The reason assigned in the proposed
transfer was “coordinated investigation and assessment”. In the aforesaid case
the written objections filed by the petitioner therein were not at all dealt with
by the Competent Authority and, therefore, in those circumstances the order
passed u/S. 127 of the Income Tax Act was set aside, whereas, in the present
case, though the reason assigned is certainly “coordinated investigation and
assessment”, the objection of the assessees have been dealt with by the
Competent Authority and, therefore, taking into account the judgment delivered
by the High Court of Gujarat in the case of Shree Ram Vessel Scrap (P) Ltd.,
Vs. Commissioner of Income Tax reported in (2013) 215 Taxman 203
(Gujarat) as opportunity of hearing has also been granted to the petitioners,
their objections have been considered, the judgment relied upon by the learned
counsel for the petitioners is again of no help.

20.  Learned counsel for the petitioners has also placed reliance in the
case of Power Controls and others Vs. Commissioner of Income Tax and
others reported in (2000) 241 ITR 807 (Del.) and his contention is that merely
by mentioning that the cases are to be transferred for coordinated investigation,
does not mean that proper reasons has been assigned by the Competent
Authority. His contention is in the aforesaid case the impugned order passed
w/S. 127 was set aside. This Court has again gone through the aforesaid
judgmerit and in the aforesaid case out of four petitioners only in one case it
was mentioned that the proposed transfer is for coordinated investigation. In
the present case, specific and cogent reasons have been assigned to all the
assessees and it is not a case where disclosure has not been done on the part
of the Competent Authority transferring the case. Not only this, the Show
Cause Notice read with the reply makes it very clear that the petitioners were
aware of the reasons for the proposed transfer and they have filed detailed
_ and exhaustive reply to the Show Cause Notice and thereafter with due
application of mind a reasoned order has been passed transferring the cases
to Ujjain and, therefore, the judgment relied upon is again of no help to the
petitioners.

21.  Learned counsel for the petitioners has placed reliance upon a judgment
delivered by the Madras High Court in the case of General Exporters Vs.
Commissioner. of Income Tax and another reported in (1998) 234 ITR
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860 (Mad.). In the aforesaid case it has been held that a Show Cause Notice
containing the reasons for the proposed transfer should be given to the assessee
and after affording an opportunity of hearing, a speaking order should be
passed. In the present case, a Show Cause Notice for proposed transfer
containing the reasons was served to the assessees / petitioners and after
considering their objections a speaking order has been passed and, therefore,
the judgment relied upon is again of no help to the petitioners.

22. . Learned counsel for the petitioners has also placed reliance upon a

judgment delivered by the Chattisgarh High Court in the case of Ram Gopal

Agrawal Vs. Union of India and Another reported in (2013) 21 ITJ 675

(CG) and his contention is that in case the reasons have not been communicated

to the assessee, the order passed WS. 127 is bad in law. This Court has

carefully gone through the aforesaid judgment and in the aforesaid case the

reason assigned in the Show Cause Notice was coordinated investigation and

it was stated by the resporidents that there are other reasons also recorded in
the file but they were not communicated to the assessee, whereas, in the

present case, it is not a case where there were other reasons recorded in the
file and not communicated to the assessee. The reasons necessary for transfer
were communicated to the assessees to which the assessees have filed detailed
an exhaustive reply and while passing an order u/S. 127 the reply filed by the
assessees have been considered by the Competent Authority and, therefore,

again the judgment relied upon by the learned counsel for the petitioners is of
no help to the petitioners.

23.  Therespondent Income Tax Department, on the other hand, has placed
reliance upon a judgment delivered by the Gauhati High Court in the case of
Continental Milkose (India) Ltd., Vs. Commissioner of Income Tax and

.others reported in (2013) 351 ITR 292 (Gauhati). It was a case of assessment

pursuant to search and seizure operation and the case of the petitioner therein
was transferred from Dibrugarh to New Delhi for effective coordinated
investigation and administrative convenience. The Division Bench of the Gauhati
High Court has held the reason to be a valid reason while upholding the order
passed u/S. 127 of the Income Tax Act. In the present case also a similar
reason has been assigned for transferring the cases to Indore and, therefore,
this Court is of the considered view that no interference is called for in the
peculiar facts and circumstances of the case.

24,  The issue relating to transfer on the ground of effective and co-
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ordinated investigation has been dealt with in depth by the Division Bench of
the High Court of Gujarat in the case of Shree Ram Vessel Scrap (P) Lid.,
Vs. Commissioner of Income Tax reported in (2013) 215 Taxman 203
(Gujarat) The Division Bench of the Gu_| arat High Court, in paragraphs 17 to
25 has held as under :

17. We would therefore, like to express our opinion on the
issue,

18..8ection 127 of the Act, as already noticed, pertains to
power to transfer cases. Sub-section(1) empowers the Director
General, Chief Commissioner or the Commissioner after giving
the assessee a reasonable opportunity of being heard wherever
itis possible to do so and after recording his reasons, transfer
any case from one more or more Assessing Officers subordinate
to him to any other Assessing Officer or Assessing Officers
also subordinate to him. Likewise, under sub-section(2) of
section 127 after following similar procedural requirements, it
is open for the Director General, Chief Commissioner or
Commissioner to transfer a case from one Assessing Officer
to another who is not subordinate to him in agreement with the
authority to whom he may be subordinate. Sub-section(3) of
Section 127 provides that nothing contained in sub-section(1)
or sub-section(2) shall be deemed to require giving of any
such opportunity where the transfer is from any Assessing
Officer to another and offices of all such officers are situated
in the same city, locality or place. Sub-section(4) of Section
127 provides that the transfer of a case under sub-section(1)
or sub-section(2) may be made at any stage of the proceedings
and shall not render necessary the re-issuance of any notice
already issued by the Assessing Officer from whom the case is.
transferred. .

19.  Exercise of power under sub-section(1) and sub-
section(2) of the Act comes with certain procedural
requirements namely, of granting a reasonable opportunity of
being heard in the matter wherever it is possible to do so, of
recording of reasons for passing such order and as provided
by the Supreme Court in Ajanta Industries(supra)
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communicating such reasons also to the assessee. Subject to
fulfillment of such procedural requiremennts, the authority under
section 127 enjoys considerable discretion while exercising
the power contained in sub-section (1) or sub-section(2)
thereof. Such discretion of-course has to be exercised for
achieving the public purpose and not for any arbitrary or
irrelevant consideration. On the other hand, it can also be seen
that transfer of a pending case from one Assessing Officer to
another outside of a city, locality or place is likely to cause
considerable inconvenience to an assessee.

Therefore, even though an assessee may not have a
vested right to insist that his assessment be completed only at
one place or by a particular Assessing Officer, nevertheless,
the reasons for transfer must be weighty enough to off-set
against such personal inconvenience of an assessee. In exercise
of power under section 127 thus we are concerned with larger
public interest on one hand and personal inconvenience on the
other. However, as long as such powers are exercised bona
fide, for public purpose and in the interest of Revenue, the
role of the Court to dissect such reasons and to come to a
different conclusion would be extremely limited. It is by now
well settled that judicial review against the administrative order
in exercise of writ jurisdiction, the Court is concerned with the
decision making process and not the final decision itself. Unless
the reasons which prompted the competent authority to transfer
the case can be stated to be wholly irrelevant or arbitrary, the
Court would not interfere with such reasons. Of-course an
order of such nature can and need to be quashed if it is
demonstrated that same is passed either without jurisdiction
or is actuated by mala fide either in fact or in law.

.
20. In case of State of U.P. and another v. Johri Mal
reported in AIR 2004 Supreme Court 3800, Supreme Court
observed as under :

28.  The Scope and extent of power of the judicial review
of the High Court contained in Article 226 of the Constitution
of India would vary from case to case, the nature of the order,

361
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the relevant statute as also the other relevant factors including
the nature of power exercised by the public authorities, namely,
whether the power is statutory, quasi judicial or administrative.
The power of judicial review is not intended to assume a
supervisory role or done the robes of omnipresent. The power
is not intended'either to review governance under the rule of
law nor do the courts step into the areas exclusively reserved
by the suprema lex to the other organs of the State. Decisions
and actions which do not have adjudicative disposition may
not strictly fall for consideration before a judicial review court.
The limited scope of judicial review succinctly put are :

(i) Courts, while exercising the power ofjudicial review,
do not sit in appeal over the decisions of administrative bo dies;

()  Apetition forajudicial review would lie only on certain
well-defined grounds. '

(i)  An order passed by an administrative authority
exercising discretion vested in it, cannot be interfered in judicial
review unless it is shown that exercise of discretion itselfis
perverse orillegal. ‘ )

(iv) A mere wrong decision without anything more is not
enough to attract the power of judicial review; the supervisory

“jurisdiction conferred on a Court is limited to seeing that
Tribunal functions within the limits of its authority and that its
decisions do not occasion miscarriage of justice.

(v) The Courts cannot be called upon to undertake the
Govemment duties and functions. The Court shall not ordinarily
interfere with a policy decision of the State. Social and
“economic belief of a Judge should not be invoked as a substitute
for the judgment of the legislative bodies. (See Jra Munn Vs.
State of Ellinois, 1876 (94) US (Supreme Reports) 113)

30.  Itis well-settled that while exercising the power of
judicial review the Court is more concerned with the decision
making process than the merit of the decision itself, In doing
s0, it is often argued by the defender of an impugned decision
that the Court is not competent to exercise its power when
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. there are serious disputed questions of facts; when the decision
of the Tribunal or the decision of the fact finding body or the
arbitrator is given finality by the statute which governs a given
situation or which, by nature of the activity the decision maker's
opinion on facts is final. But while examining and scrutinizing
the decision making process it becomes inevitable to also

.appreciate the facts of a given case as otherwise the decision
cannot be tested under the grounds of illegality, irrationality or
procedural impropriety. How far the court of judicial review

. can reappreciate the findings of facts depends on the ground
of judicial review. For example, if a decision is challenged as
irrational, it would be wellnigh impossible to record a finding
whether a decision is rational or irrational without first evaluating
the facts of the case and coming to a plausible conclusion and
then testing the decision of the authority on the touch-stone of
the tests laid down by the Court with Special reference to a
given case. This position is well settled in Indian administrative
law. Therefore, to a limited extent of scrutinizing the decision
making process, it is always open to the Court to review the
evaluation of facts by the decision maker.

In case of State of N.C.T. of Delhi and another v. Sanjeev
alias Bittoo reportedin AIR 2005 Supreme Court 2080, the
Court observed as under :

15.  One of the points that falls for determination is the
scope for judicial interference in matters of administrative
decisions. Administrative action is stated to be referable to
broad area of Governmental activities in which the repositories
of power may exercise every class of statutory function of
executive, quasi-legislative and quasi-judicial nature. It is trite
* law that exercise of power, whether legislative or administrative,
will be set aside if there is manifest error in the exercise of
such power or the exercise of the power is manifestly arbitrary
(See State of U.P. and Ors. v. Renusagar Power Co. and
Ors. ,AIR (1988) SC 1737. At one time, the traditional view
in England was that the executive was not answerable where
its action was attributable to the exercise of prerogative power.
Professor De Smith in his classical work "Judicial Review of
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Administrative Action" 4th Edition at pages 285-287 states
the legal position in his own terse language that the relevant
principles formulated by the Courts may be broadly summarized
as follows. The authority in which discretion is vested can be
compelled to exercise that discretion, but not to exercise it in
any particular manner. In general, discretion must be exercised
only by the authority to which it is committed. That authority
must genuinely address itself to the matter before it; it must not
act under the dictates of another body or disable itself from
exercising discretion in each individual case. In the purported
exercise of its discretion, it must not do what it has been
forbidden to do, nor must it do what it has not been authorized
to do. It must act in good faith, must have regard to all relevant
considerations and must not be influenced by irrelevant
considerations, must not seek to promote purposes aliento
the letter or to the spirit of the legislation that gives it power to
act, and must not act arbitrarily or capriciously. These several
principles can conveniently be grouped in two main categoriés:
(1) failure to exercise a discretion, and (ii) excess or abuse of
discretionary power. The two classes are not, however, mutually
exclusive. Thus, discretion may be improperly fettered because
irrelevant considerations have been taken into account, and
where an authonty hands over its discretion to another bo dy it
acts ultra vires.

16.  The present trend of judicial opinion is to restrict the
doctrine of immunity from judicial review to those classes of
cases which relate to deployment of troupes, entering into
international treaties, etc. The distinctive features of some'of
these recent cases signify the willingness of the Courts to assért -
their power to scrutinize the factual basis upon which -
discretionary powers have been exercised. One cdan
conveniently classify under three heads the grounds on Wthh
administrative action is subject to control by judicial review.
The first ground is “illegality’ the second “irrationality’, and t,he
third “procedural impropriety’. These principles wefe
highlighted by Lord Diplock in Council of Civil Service
Unions v. Minister for the Civil Service, [1984] 3 All. ER

4t
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935, (commonly known as CCSU Case). If the power has
been exercised on a non-consideration or non-application of
mind to relevant factors, the'exercise of power will be regarded
as manifestly erroneous. If a power (whether legislative or
administrative) is exércised on the basis of facts which do not

-exist and which are patently erroneous, such exercise of power

will stand vitiated. (See Commissioner of Income-tax v.
Mahindra and Mahindra Ltd., AIR (1984) SC 1182. The
effect of several decisions on the question of jurisdiction has
been summed up by Grahame Aldous and John Alder in their
book ** Applications for Judicial Review, Law and Practice”
thus: ‘ h

"There is a general presumption against ousting the
jurisdiction of the Courts, so that statutory provisions which
purport to exclude judicial review are construed restrictively.

. .There are, however, certain areas of governmental activity,
* national security being the paradig, which the Courts regard

themselves as incompetent to investigate, beyond an initial
decision as to whether the government's claim is bona fide. In
this kind of non-justiciable area judicial review is not entirely
excluded, but very limited. It has also been said that powers
conferred by the Royal Prerogative are inherently unreviewable
but since the speeches of the House of Lords in council of
Civil Service Unions v. Minister for the Civil Service this is
doubtful. Lords Diplock, Scaman and Roskil appeared to agree
that there is no general distinction between powers, based upon
whether their source is statutory or prerogative but that judicial
review can be limited by the subject matter of a particular
power, in that case national security. May prerogative powers
are in fact concerned with sensitive, non-justiciable areas, for
example, foreign affairs, but some are reviewable in
principle,including the prerogatives relating to the civil service
where national security is not involved. Another non-justiciable
power is the Attorney General's prerogative to decide whether
to institute legal proceedings on behalf of the public interest."

17.  (Also see Padfield v. Minister of Agriculture,
Fisheries and Food, (LR(1968) AC 997).
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18.  The Court will be slow to interfere in such matters
relating to administrative functions unless decision is tainted
by any vulnerability enumerated above; like illegality,
irrationality and procedural impropriety. Whether action falls
within any of the categories has to be established. Mere
assertion in that regard would not be sufficient.

21. In the present case, we notice that that petitioners
belonged to the same family or group. They were subjected to
common search operation. Their assessments were therefore,
under proposal for transfer. A show cause notice was issued
to all of them in which the Commissioner called upon them to
explain why the cases should not be centralised at Ahmedabad
for effective and coordinated investigation. After considering
their objections and permitting the oral submissions by the
authorised representative, the Commissioner passed the order
transferring the cases on the ground that cases were required
to be centralised. Since Bhavnagar did not have Central Range
Office, they could be transferred at Ahmedabad. Their request
that cases be consolidated at Bhavnagar or Mumbai was
considered but not accepted. They were instead offered
alternative places for transfer of cases within the jurisdiction
of Surat, Baroda or Rajkot Office. They did not accept the
offer. It was thereupon that the Commissioner proceeded to
finalise his proposed transfer of cases from Bhavnagar to
Ahmedabad.

22.  Wedonot {ind that the Commissioner committed any
" error either in law or in facts. Reason for transfer was clearly
indicated in the show cause notice namely, for centralisation of
cases and for effective and coordinated investigation. Such
reasons were further elaborated while dealing with and
disposing of the objections of the petitioners in the final order
of the transfer. Before doing so, the authorised representative
of the petitioners was offered three other alternatives -Rajkot,
Baroda and Surat where the department had centralized wing.
We do not find that the reasons either lacked clarity or
sufficiency. When it is pointed out that several places of the
company were subjected to common search operation, it is

”

-+
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but natural that it would be in the interest-of Revenue-and
perhaps also:in the interest of the assessees that cases be
consolidated and be placed- before one -single Assessing

'Officer. This would avoid duplication of collection of evidence

and assessment of evidence. This would also avoid conflict of
opinions. The reason that being search cases they had to be
placed before a centralised circle office also cannot be stated
to be irrelevant. The department for internal convenience and
efficient functioning, if has created a special branch for dealing
with search cases and has decided t0 conduct assessments of
such cases under such wing, surely assessee cannot have any
objection to the same. Assessee has no right in law to insist
that his case be kept out of consideration of such branch.

Assessees were offered alternative of placing their cases etther
at Rajkot, Baroda or Surat. It is not even suggested before us
that such offer was not made. Under the circumstances we do

not find-any infirmity in the orders under challenge.

23.  We therefore side with the school of thought that the
reason for effective and-co-ordinate investigation for transfer -
of assessment cases is neither vague or ground not insufficient.
Particularly in the present case when through show cause
notice and during hearing of such notices, it was clearly brought
to the notice of the assessees the need for transfer of cases,
rio case for interference is made out. Learned counsel Shri
Soparkar submitted that all the judgements taking contrary
view pertain to cases which are transferred from one place to
another where at-least one assessee is being assessed. This
to our mind is not the relevant factor. It may be a factual aspect
common to all cases. None of the decisions is based on such
fact. Neither Section 127 of the Act, nor any of the decision
brought to our notice provides that assessment cases can be
transferred from one place to another only as long as at-least
one of the case of the group is pending at such place. Section
127 of the Act does not recognise or prgilide any such limitation
on exercise of the powers. Discretion is wide and 'may be
required to be exercised in varieties of situations. We neither
can, nor propose to foresee all of them

Ambika Solvex Vs. Comm:. ofIncome Tax (DB) 367
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24.  Before closing we may touch upon one aspect which
was placed before us by the counsel for the petitioners, At the

- outset, it was pointed out that the decision of the Division Bench

~of this Court in case of Arti Ship Breaking (supra) was in
case of Millenium Houseware v. Commissioner of Income
Tax, Valsad referred to larger Bench by another Bench under
an order dated 12.3.2012. It was pointed out that such decision
is pending. '

It was therefore, urged that present petitions could also be
admitted since earlier petitions are admitted and pending
consideration by larger Bench. We have not accepted such a
formula for the following reasons :

1) Firstly, the issue referred to the larger Bench in the said
.order dated 12.3.2012 is wholly different. In case of Millenium
Houseware v. Commissioner of Incometax, Valsad, this
Court had taken a view that by virtue of subsequent judgements
of Supreme Court in case of Managing Director, ECIL,
Hyderabad etc. v. B. Karunakar etc. reported in AIR 1994
Supreme 1074 and State Bank of Patiala and others v. S.X.
Sharma reportedin AIR 1996 Supreme Court 1669 despite
the decision in case of Ajanta Industries(supra), in facts of
“the case non communication of the reasons for transferring the
case would not vitiate the proceedings. It was this issue which
a subsequent Division Bench found unable to persuade itself.
It is this reason why the reference has been made to larger
Bench. We are not concerned with this aspect at all. Further,
counsel urged that since similar petitions are admitted these
petitions should also be admitted. Ordinarily, when a similar
issue is admitted and pending for consideration, though neither
admission nor interim relief is treated as binding precedent,  _
conventionally the Court normally adopts a similar view and
does not dismiss the petition. In the present case, however,
admission of the petitions would require granting of interim
relief. If such interim relief is granted staying the transfer orders,
petitions would stand allowed without adjudication if not heard
in near future. On the other hand, if no interim relief is granted,
the petitions would be rendered infructuous by the time the
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same are taken up for hearing. We had therefore, instead of

admitting the petitions, heard learned counsel for the parties

* - for final disposal thereof. In the result all the petitions are
- dismissed.

25. | Inthelight of the aforesaid judgment, the reason for transfer of a case
for effective and coordinated investigation can never be said to be a vague
nor insufficient reason, particularly in the light of the facts and circumstances
of the present case wherein a proper Show Cause Notice was issued, hearing
was granted and a final order has been passed in the matter and, therefore,

 this Court is of the considered opinion that the impugned order cannot be

said to be a cryptic order or a vague order, as argued by the learned counsel
for the petitioners.

26. + Learned counsel for the respondent —~ Department has also placed
reliance upon a judgment delivered by the Delhi High Court in the case of
ATS Infrastructure Ltd., and others Vs. Commissioner of Income Tax
reported in (2009) 318 ITR 299, In the aforesaid case an order of transfer
was passed in respect of centralisation of group cases for proper investigation
and the cases were transferred to Meerut. The argument was that the ATS
Group has no establishment and operations in Meerut and then also the order
passed by the Competent Authority was upheld by the Delhi High Court as
cases were transferred for coordinated investigation on account of the searches
made in group cases in Delhi and several parts of the Uttar Pradesh. It was
held by the Delhi High Court that the order is neither malafide nor arbitrary.
In the present case also there are no allegations of malafide nor the order can
be said to be an arbitrary order, hence, the question of interference by this
Court in the peculiar facts and circumstances of the case does not arise.

27.  The High Court of Calcutta in the case of Bal Chand Purohit Vs.
Commissioner of Income Tax and others reported in (2006) 286 1TR 423
(Cal.), has again dealt with the issue of transfer of case and the Calcutta High
Court has upheld the order of of transfer of case as reasons for transfer was
disclosed in the Show Cause Notice and the order was passed by the
Authorities after giving an opportunity of being heard to the assessee. In the
aforesald case, the transfer was made for the same purpose of “coordinated
investigation and for centralisation of cases” and the Calcutta Hi gh Court has
held the aforesaid reason to be a good reason. In the present case also the
reason assigned is “coordinated investigation and the assessment” and

~
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centralisation has been ordered and, therefore, this Court is of the considered
opinion that in the light of the judgment delivered by the Division Bench of the
Calcutta High Court, no interference is warranted.

28.  Therespondents have brought to the notice of this Court another judgment
-delivered in the case-of Trimurti Fragrances (P) Ltd., Vs. Commissioner of
-Income Tax and another reported in (2006) 283 ITR 547 (AlL). In the aforesaid

case also the reason assigned was “coordinated and effective investigation™ pursuant

to search and seizure operation and the Division Bench of the Allahabad High

Court has upheld the order of transfer on the ground of “coordinated and effective

investigation”. The assessee therein was given notice and reasonable opportunity

to place its case and was not able to show the prejudice caused to him on account
of transfer of case. In the present case also the assessee has not been able to
demonstrate any prejudice caused to him by the transfer of cases and, on the
contrary, most of the assessées are residents of Indore, they have Office of various

Companies at Indore and, therefore, the impugned order of transfer cannot be

said to be an arbitrary order or devoid of any rationale or in any way based upon

n'rclev'mt considerations.

29, The respondents have placed reliance upon a judgment delivered by
the Allahabad High Court in the case of Virendra Kumar Jain Vs.

Commissioner of Income Tax and others reported in (2006) 283 ITR 541

(AlL). In the aforesaid case, the Division Bench of the Allahabad High Court
was dealing with a case of transfer u/S. 127 of the Income Tax Act wherein
the reason assigned was “coordinated and effective investigation™. The Division
Bench of the Allahabad High Court has held that the Court cannot go into the
sufficiency of the reasons and the Allahabad High Court has upheld the order
passed by the Income Tax Authorities. In the present case also cogent and
valid reason has been assigned and, therefore, as there is no manifest error
apparent on the face of the record in the impugned order, the question of
interference by this Court does not arise.

30.  Lastly the respondents have placed reliance upon the judgment
delivered by the Division Bench of the Patna High Court in the case of Shibu
Soren and others Vs. Commissioner of Income Tax and others reported in
(1997) 225 ITR 298 (Patna). In the aforesaid case, the matter was transferred
to Delhi and the petitioner who was a Member of Parliament, was residing at
Delhi and having several accounts at Delhi. It was held by the Patna High
Court that no inconvenience have been caused to them. Similarly, in the present
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case, most of the petitioners — assessees — families — Group Companies are
either having their residence, Offices, Head Offices of their Companies at
Indore. Show Cause Notices issued to the assessees were containing reasons
and detailed and exhaustive replies have been filed by the assessees /
petitioners. It is true that earlier an order was passed consolidating cases at
Ujjain, but at the same time, the statute does not provide a bar for passing a
fresh order w/S. 127 of the Income Tax Act, 1961. The impugned order has
been passed after granting an opportunity of hearing to the petitioners and all
other concerned persons by assigning cogent reasons and the order
communicated to the petitioners reflects that the procedural requirement of
Sec. 127 (2) stood satisfied. It is not the case of the petitioners that opportunity
of hearing was not granted to them nor the reasons were communicated to
them and, therefore, keeping in view the totality of the circumstances of the
case, the reason “for effective and coordinated investigation” for transferring
of assessment cases was neither vague or ground sufficient and, therefore, in
the totality of the circumstances of the case, this Court is of the considered
opinion, that the impugned order has rightly been passed by the respondents
in exercise of the powers conferred u/S. 127 of the Income Tax Act, 1961

and no case for interference is made out and the Writ Petition deserves to be
dismissed and is accordingly dismissed. No order as to costs.

| ' Petition dismissed.
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WRIT PETITION
Before Mr. Justice Ajit Singh & Mr. Justice Subhash Kakade
W.P. No. 4080/2013 (Jabalpur) decided on 18 December, 2013

ASHOK KUMAR JAIN ...Petitioner
Vs.
STATE OF M.P. & ors. ' ...Respondents

Contract - Refund of earnest money - Petitioner deposited
earnest money as per the terms of the tender - It was agreed that the
earnest money would be forfeited in the event of withdrawing the offer
- Tender was received on 12.08.2012 and validity period of offer was
120 days i.e. up to 11.12.2012 - Offer was accepted only on 27.12.2012
after the expiry of validity period - Petitioner in reply informed thathe
is not interested in work therefore, his earnest money be refunded -
Held - Respondents were under an obligation to accept the tender
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before the expiry of the validity period of offer - Offer Iapsed it could
no longer have been accepted - Earnest money is directed to be
refunded alongwith 6% interest per annum. (Para5)

wiaer — af¥ry g7 1 arget — At A Fafaer A watar el
THH ST B — I8 SR o7 & ywmg aruw g o o Refy & afiy
B |Agd T — e 12.08.2012 B i Y = ek ywmE @) dg
aafr 120 s off @werfa 11.12.2012 oF — wwTg @b 27.12.2012 ®1 &
WeR fEyr w4, dgar afer o 819 8 uvEg — gfasar ¥ O 9
qiuw g fa 98 ord o7 ¥ sue) aPrefy Y safe Suer afiy o=
dterar g — aifrfrafRa — gereffror, ywme o) 39 aafy wira =29 9
@ il Wfior v @ fay 9w o - s@ @re vwE er Tl
faar < wear o1 — afyv a9 $1 6 ufoer vfes = @ wrer 9w By
& fod FRRm femr ) '

Rohit Sohgaura, for the petitioner.
Nirmala Nayak, G.A. for the respondents No. 1 to 3.
None for the respondent No. 4

ORDER

The  Order of the Court was delivered by,
Aurr SineH, J.: By this petition, the petitioner has mainly prayed for a direction
against the respondents to refund his earnest money of Rs.8,66,000/-
deposited as security in the form of Term Deposit Receipt (TDR) along with
interest.

2. On 20.7.2012 respondent Public Works Department of the State of
Madhya Pradesh invited tenders from interested persons for the construction

of Baxwaha-Nehagir-Dalpatpur Road. Respondent no.2 is the Engineer-in-.

Chief whereas respondent no.3 is the Executive Engineer in the Public Works
Department. As required under the terms and conditions of the tender, all the
tenderers including the petitioner deposited the earnest money. The petitioner
deposited the earnest money of Rs.8,66,000/- on 9.8.2012 in the form of
Term Deposit Receipt in favour of respondent no.3. Also under the terms and
conditions of the tender, the petitioner and other tenderers agreed to keep
their offer open up to 120 days from the specified deadline of receipt of tenders.
They even agreed that the full value of earnest money would be forfeited in the
event of their withdrawing the offer before the expiry of the period of validity
of offer. The deadline for receiving the tender was 12.8.2012 and, therefore,
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the validity period of offer of 120 days was up to 11.12.2012. But respondent
n0.3 accepted the petitioner's tender only on 27.12.2012 vide Annexure P4
i.e. after the expiry of the validity period of offer of 120 days. The petitioner
inreply to the letter of acceptance informed respondent no.3 vide Annexure
P5 dated 4.1.2013 that he was not interested in the work because his offer
lapsed after the expiry of validity period of 120 days and, therefore, his earnest
money be refunded. Respondent no.3 instead, not only forfeited the petitioner's
earnest money but also prohibited him to tender for the same work for which
fresh Notice Inviting Tender (NIT) was issued. It is in this background the
petitioner has filed the present petition.

3. Respondent nos:1 to 3 in their return have stated that since the
petitioner failed to execute the agreement as per the terms and conditions of
the tender, the action taken against him was just and proper. In support of the
action taken, they have also relied upon condition nos.4.7,4.7.1 and 8.1.1 of
the tender.

4, Conditions nos. 4.7, 4.7.1 and 8.1.1 of the tender read as under:

4.7  VALIDITY OF OFFER: Tenders shall remain open
upto 120 days from the specified deadline of réceipt of
tender(s) and in the event of the tenderer withdrawing the offer
before the aforesaid dates for any reason whatsoever, earnest
money deposited with the tender shall be forfeited.

4.7.1 In the event of tenderer withdrawing his/her offer
before the expiry of the period of validity of offer or failing to
execute the contract agreement as required by condition
no.8.1.1 of the Notice Inviting Tender (NIT) he/she will not
be entitled to tender for this work, in the case of recall of
tenders, in addition to forfeiture of his/her earnest money as
per provision of condition nos.4.7 & 8.1.1 of the NIT as may
be applicable for their work. If the tenderer has committed a
similar default on the earlier occasion as well his/her registration

. in the department may be suspended temporarily for period
of 6 months from such date as may be ordered by the authority
which has registered him/her.

8.1. AGREEMENT:
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8.1.1 Execution of agreement: The tenderer whose tender
has been accepted (hereinafter referred to as the contractor) -
shall produce an appropriate solvency certificate, if so required
by the Executive Engineer and wilt execute the agreement in
the prescribed form within 10 days from the date of
communication of the acceptance of his tender by the
department. Failure to do so will result in the earnest money
being forfeited to the Govt. of Madhya Pradesh and tender
being cancelled.

5. From the combined reading of the above quoted conditions, it is
apparent that the validity period of the offer was only up to 120 days from the
specified deadline of receipt of tenders and only in the event of tenderer
withdrawing the offer before the expiry of the validity period, the earnest
money deposited with the tender was liable to be forfeited. Also respondent
nos.1 to 3 were under an obligation to accept the tender before the expiry of
the validity period of offer and on such acceptance if the tenderer failed to
execute the agreement then only his earnest money could be forfeited and in -
case of recall of tenders he/she would be disentitled to tender for that work.

As already seen above, the petitioner undertook to keep his offer open for
120 days and upon the expiry of this period the offer lapsed. Respondent
no.3 admittedly did not accept the petitioner's offer within its validity period
which expired on 11.12.2012. It was only on 27.12.2012 respondent no.3
sent a communication to the petitioner about the acceptance of his tender to
which he declined. Upon the expiry of the validity period of petitioner's offer,
the offer lapsed and hence it could no longer have been accepted by respondent
no.3. For these reasons, the action taken by respondent Nos.1 to 3 against
the petitioner of forfeiting his earnest money and preventing him from tendering
for the same work cannot be held as legal and valid.

6. We accordingly direct respondent nos.1 to 3 to immediately refund
 the petitioner his carnest money of Rs.8,66,000/- along with interest at the
rate of 6% per annum. Since the work of construction of Baxwaha-Nehagir-
Dalpatpur Road has already been completed by another tenderer, no reliefin
this regard can be granted to the petitioner.

7. The petition is allowed to the extent above with costs of Rs. 1,000/-.

Petition allowed.
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WRIT PETITION
Before Mr. Justice Sheel Nagu
W.P.No. 8926/2013 (Gwalior) decided on 20 January, 2014

MALADEVI(SMT.) ' ... Petitioner
Vs.
STATE OF M.P.. & ors. ...Respondents

Counstitution - Article 226 - Writ for seeking protection of the police
from the offenders - Held - Police authorities are duty bound to protect
life, liberty, and dignity of all citizens especially complainant/eye witnesses
of incident -Prosecution obliged not only to protect the life of such a eye
witness but also to provide protection to all members of the family of such
witness - Further held, police is custodian of law and order and is
constitutionally obliged to instill a sense of security in the heart and mind
of every common man - When prosecution is threatned the entire
investigative agency is under threat. (Paras 6,7 & 8)
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T.C. Singhal, for the petitioner.
Praveen Newaskar, Dy. G.A. for the respondents/State.

ORDER

SHEEL NagGu, J.: This petition filed under Article 226 of Constitution
of India, seeks protection of the Police Authorities of life, liberty and dignity
of the petitioner from offenders who are accused of charge of murder of the
husband of the petitioner. A further prayer for grant of arms license for self-
defence has also been sought.
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2. Leamed counsel for the rival parties are heard on the question of admission,

3. From the perusal of the request letter dated 15.10.2013 vide P-5
written by the petitioner, it appears from Para 3 , that a police guard has
already been provided to the petitioner. The petitioner has lodged an FIR
that her husband was murdered by the offenders leading to registration of
an offence bearing Crime No. 77/13 at Police Station Barohi, Distt. Bhind.
Seven accused have been alleged in the FIR lodged on 04.10.2013.

4, It is further alleged that on 07.10.2013, certain unknown person
have tried to assault and threaten the petitioner and it is also alleged that
no one has yet been arrested in regard to the incident of threatening which

“took place on 07.10.2013 and the petitioner and her family is being
threatened and are unable to exercise their right to life and liberty in a
free and fair manner. It is contended that the representation given to the
Superintendent of Police, Distt. Bhind dated 07.10.2013 P4 has been of
no avail.

5. Since it i$ seen from one of the representation P-5 that a police
guard has already been provided, this Court would not like to go into
sufficiency or insufficiency of the police protection provided but surely
from the circumstances attending the case, it appears that apprehension

- has been expressed by the petitioner that life , liberty and dignity of her
own and her family members is in danger on account of the incident which
is alleged to have occurred on 07.10.2013.

6. The police authorities are duty bound to protect life, liberty and dignity
of'all citizens especially when the said citizen is a complainant eye-witness of
incident of murder and as such is a prime witness of the prosecution on whom .
depends the fate of the prosecution case.

7. The prosecution thus obliged not only to protect the life, liberty
and dignity of the said eye-witness from being endangered but also to
provide protection to all members of the family of the said eye-witness
so that the eye-witness is assured of an environment of safety against the
offenders to enable the eye-witness to depose in a free and fair manner
before the Court.

8. . The police authorities who are the custodians of law and order
are constitutionally obliged to instill a sense of security in the heart and
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mind of every common man and create an environment where the righteous
can roam free with their head held high, while the accused or the offender
dare not even think of repeating their culpable misdemeanors. When a
prosecution witness is threatened, the entire investigative agency is under
threat. Prosecution story predominantly depends upon the prosecution
witnesses. If the police fails to provide an atmosphere free from insecurity
of life and liberty to its witnesses, then acquittals shall become a rule and
conviction exceptions. Out of fear and sense of insecurity, witnesses turn
hostile and resile from their earlier stand rendering the entire investigation
unsuccessful. When offence does not lead to punishment, then the victim
is left cheated, law and order injured and trust of the common man in
legal institutions eroded. This kind of situation if allowed to continue
unchecked can lead to anarchy. The Superintendent of Police of the distriet -
concerned is thus duty bound to at least ensure creation of atmosphere
free from any apprehension from the offenders/accused to enable the
prosecution witnesses to depose fearlessly before the Court.

9. In view of the above, this Court disposes of this petition with the
following directions:
1. The petitioner is directed to prefer a representation to

the Superintendent, Bhind expressing her apprehension and.
demanding protection or additional protection as the case may
be within a period of 30 days from today.

2. In case, the above said direction is complied with by
the petitioner, then Superintendent of Police, Distt. Bhind shall
forthwith attend to the said apprehension and grievance
expressed by the petitioner and take appropriate steps in
accordance with law which are necessary to protect the life,
liberty, dignity and property of the petitioner and her family
members so as to provide her an environment free from fear
and insecurity to enable her to depose as an eye-witness before
the trial Court.

3 The petitioner is free to apply for an arms license in
accordance with law. )
Petition disposed of
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WRIT PETITION
Before Mr. A.M. Khanwilkar, Chief Justice &
Mpyr. Justice Krishn Kumar Lahoti
W.P. No. 6376/2009 (Jabalpur) decided on 28 January, 2014

WAHID BEGUM ) ...Petitioner
Vs.
UNION OF INDIA & ors. : ...Respondents

Service Law - Pensionary Benefit - Petition for extension of
pensionary benefit under category of disabled dependent of the
deceased employee - Held - Medical Board has issued disability
Certificate - Authorities should have decided her claim on their own --
Respondents directed to decide her claim for grant of pension under
category of disabled dependent of deceased employee - If the petitioner
succeed in her claim and is found to be eligible for handicapped pension,
she would be entitled to receive the same from the date of application.

(Paras 3,8 & 9)
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Durgesh Thapa, for the petitioner.
Mohan Sausarkar, for the respondents,

ORDER

The Order of the Coﬁrt was delivered Dby,
A.M. KHANWILKAR, C.J.:- Heard learned counsel for the parties.

1. As short question is involved, petition is taken up for final disposal
forthwith, by consent.

2. The relief claimed in this petition filed under Article 226 of the
~ Constitution of India against the respondent is to extend pensionary benefit to
-, the petitioner with 18% interest along with cost and expenses of the litigation.
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3. The petitioner had purportedly applied for pensionary benefit on
27.5.1997 under category disabled dependent of the deceased employee.
According to the petitioner, her disability was chronic and was by birth
rendering her incapable of earning her own livelihood.

4. In response to that representation, the petitioner received a
communication from the Assistant Works Manager on 14.7.2008 (Annexure-
R/2) calling upon the petitioner to get medical certificate from thé Medical
Board. '

5. In view of this communication, the petitioner applied to the Medical
Board from 6.8.2008 and medical certificate came to be issued on 9.8.2008
which mentions that the petitioner is suffering from D.M. with Cardiomyopathy
with Chronic Disc Prolapse and she is unable to earn her livelihood because
of said disability. This medical certificate is part of record as Annexure-A/9.

6. It appears that the Assistant Works Manager vide communication dated
18.12.2008 informed the petitioner that her request cannot be acceded to as
she had not claimed for disability pension and her application for grant of
pension was rejected on 6.11.1993 being ineligible on account of age. Notably,
the earlier request submitted by the petitioner was for ordinary pension and
not for handicapped pension.

7. It is not the case of the respondent before us that once the
dependent of the employee submits claim for regular pension and if that
claim is rejected, would not be entitled to seek any other type of pension
provided under the Rules. It is not in dispute that handicapped pension is
one of the Pension Schemes applicable to the employees of Public Works
Department. Indeed, the respondents have later on extended the family
pension to the petitioner w.e.f. 6.9.2007. However, that can be no ground
to deny the pension claimed by the petitioner which she had claimed as
back as on 27.5.1997, if shs: is found to be eligible for that Scheme.

8. As noted earlier, the Medical Board has issued disability certificate
{Annexure-A/9). 'Whether that medical certificate conforms to the
requirements of the Handicapped Pension Scheme or not and the
petitioner was, therefore, entitled to receive handicapped pension, is a
matter which ought to have been examined by the Authorities on their

.own,-on its own merit, irrespective of the rejection of her earlier claim

for grant of regular pension on 6.11.1997.
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9. If the petitioner succeeds in her claim and is found to be eligible
for handicapped pension, she would be entitled to receive the same from
the date of application i.e. 27.5.1997. In that case, the Authority would

be free to adjust the amount already paid to her undeér the head of family -

pension w.e.f. 6.9.2007. Indeed, if the quantum of handicap pension is
higher than the quantum of pension under family pension scheme, the
petitioner ought to receive that benefit being beneficial to her. Further, if
the Authorities were to reject the handicap pension claim of the petitioner

that will not impact her right to receive family pension which is already -

being paid to her. That must continue till she is eligible to receive the
same,

10.  We, therefore, direct the respondent to consider the claim of the
petitioner, keeping in mind the observations made in this order and take an
appropriate decision as may be advised and permissible as per law within
three months from today and communicate the said decision to the petitioner
within the same time. If the petitioner is found eligible for handicapped pension,
the amount due and payable to the petitioner be released within six months
from the date of decision of the appropriate Authority.

11.  The petition is disposed of on the above terms.
Petition disposed of.

I.L.R. [2014] M.P., 380
WRIT PETITION
Before Mr. Justice Sujoy Paul
W.P. No. 7875/2013 (Gwalior) decided on 11 February, 2014

‘GANGA BAI & ors. . : ... Petitioners
Vs. ) '
SUBHASH CHANDRA MANGAL ...Respondent

A. Civil Procedure Code (5 of 1908), Section 47 - Questions
to be determined by Executing Court - The questions relating to the
execution, discharge or satisfaction of the decree arising between the
parties to the Suit are required to be determined in execution
proceedings - Held - No question can be considered vis-a-vis party
foreign to the suit. (Para§ 7/9)

@ fafaer gidar wiear (1908 &7 5), &gRT 47 — g1 ~<rgrara
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B. Constitution - Article 227 - Power of Superintendence -
Held - Interference can be made if the impugned order is without
authority of law and it suffers from any manifest procedural impropriety
or illegality - Interference is made to ensure that courts below act within

the bounds of their authority - It cannot be made in a routine manner
on drop of hat. X (Paras 7/9/11)
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Cases referred :
2013(T) MPWN 123, 1997(1) JLI 364, (201 0)!8 SCC 329.

Ankur Maheshwari, for the petitioners.
N.K. Gupta, for the respondent.

ORDER

Susoy Paur, J.: By invoking jurisdiction of this Court under Article
227 of the Constitution, the petitioner has challenged the order dated
01.10.2013 passed by the executing Court in case No. 32A/2004 Csx30A/
2012. By this order, the application preferred by the petitioner under Section
47 read with section 151 C.P.C is rejected.

2. The brief facts necessary for adjudication of this matter are that the
respondent preferred a civil suit No. 32A/2004 before Civil Judge Class-I1, Jaura
for eviction of the petitioner / tenant. Civil suit aforesaid, was allowed by the
judgment and decree dated 24.10.2005. Feeling aggrieved by the judgment and
decree, the present petitioner preferred an appeal before the lower appellate
Court bearing case No. 5A/2011. The said appeal was disallowed. In other words,

in civil appeal No. 5A/2011 the lower Appellate Court confirmed the judgment
and decree of eviction dated 24.10.2005. Petitioner / defendant then tested the
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judgment and decree by filing SA No. 247/2012. The said SA was dismissed on
31.03.2013 by this Court. This Court granted three months time to appellants
vacate the suit premises on the condition that they shall pay the rent regularly to
the landlord. The petitioner / defendant unsuccessfully challenged this order before
the Supreme Court. The Apex Court affirmed the order of this Court. The decree
holder/ respondent initiated the execution proceedings before the executing Court.
Notices were received by the present petitioner. During the course of execution
proceeding, the petitioner preferred an application under Section 47 of the Act
stating that the property in question belongs to one Meena Sharma and, therefore,
execution proceeding be stayed. The Court below rejected the said application
on the ground that judgment and decree against the petitioner / defendant has
attained finality. In view of dismissal of SLP before the Supreme Court, judgment
and decree qua petitioner / defendant has attained finality and, therefore, the
application preferred by the petitioner is infact an attempt to delay the proceedings
and deprive the decree holder from the fruits of the litigation.

3. Criticizing this order, Shri Ankur Maheshwari, Advocate for the petitioner
relied on 2013 () MPWN 123 (Mohammad Khan Vs. Ramgopal). He submits
that although in the application under Section 47 it is stated that the suit property
belongs to Meena Sharma, this objection can be raised by the petitioner.

4. Per Contra, Shri N.K. Gupta, learned counsel for the other side
supported the order passed by the Court below.

5. I have heard learned counsel for the parties and perused the record.
6. Section 47 reads as under :-
47. Questions to be determined by the Court executing decree:-

(N All questions arising between the parties to the suit in
which the decree was passed, or their representatives, and
relating to the execution, discharge or satisfaction of the decree,
shall be determined by the Court executing the decree and not
by a separate suit.

7. A bare perusal of the provisions shows that the question relating to
execution, discharge or satisfaction of decree arising between the parties to
the suit are required to be determined in execution proceedings. Admittedly,
in the present case, petitioner is raising objection on the ground that the plaintiff
is intending to execute the decree by including the dwelling house of one Meena
Sharma. This is clearly impermissible and beyond scope of judgment and

»
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decree. Thusi petitioners are not raising objection with regard to any piece of
land / property-which is related to them: The Court below has rejected the
application on the ground that the petitioners cannot be permitted to raise
objection with regard to a portion of suit property which is allegedly belongs
to Meena Sharma. If aggrieved, Meena Sharma can file appropriate
proceedings. In thIS petition also, the petitioners have confined their attack on
the ground that some portion of the property belongs to Meena Sharma (para
5.5,6.1 and 6.2 of the petition). During the course of argument also, no other

pointis pressed by the learned counsel for the petitioner.

3. On the basis of a-fo,resald factual backdrop, the only question is
whether the Court below has rightly considered and decided the application
of the petitioner raising objection regarding ownership of one Meena Sharma.

9.- . The Language of section 47 is clear, which shows the intention of the

.Legislature that the dispute between the parties may be raised and decided in this
- application. So far the plaintiff and respondents are concerned, their inter-se dispute

has been decided till Supreme Court. Section 47 of C.P.C., in the opinion of this
Court, does not permit the petitioners to raise objection regarding alleged
ownership of suit property by Meena Sharma. In 1997 (1) JLI 364 ( Balaji
Industries (M/s) and another Vs. State Bank of India and others ) this Court
opined that Section 47 envisages the consideration of “all questions” arising
between “parties of the suit”. Indisputably, Corporation was not the party to the
suit and as such, no question can arise for consideration vis-a-vis a party foreign
to the suit”. Itis further opined that no application under Section 47 r/w Section
151 could properly lie, on this point in execution case. Although Shri Mahehwari
relied on 2013 (I) MPWN 123 (Mohammad Khan Vs. Ramgopal), in the
considered opinion of this Court the said judgment has rio application in the present
case.Para 5 of said judgment shows that there was an inter se dispute between
the decree holder and the judgment debtor and, therefore, this Court opined that
section 47 is attracted. In the present case, ground regarding possession of Mrs.
Meena Sharma cannot be treated to be a dispute between the decree holder and

. judgment debtor. Thus, this contention is rejected.

. 1 0. " Inthe considered opinion of this court, whole attempt of the petitioners

is to buy time and delay the proceedings on frivolous grounds Petitioners
have no locus after having lost the battle till the highest Court of the country,
to create hindrance and to deprive the petitioner from the fruits of the litigation.
Whole atteinpt of the petitioners in filing application under Section 47 is infact
ah attempt to-create unnecessary and-unwarranted hindrance which amounts
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to abuse of process of law. Court below has rightly rejected said application
in view of clear finding by this Court in SA No. 247/2012 dated 21.03.2013.
Atthe cost of repetition, petitioners cannot be permitted to raise the grievance
of somebody else, who was not party to the litigation.

-11.  The scope of interference under Article 227 of the Constitution is

. limited. If order is shown to be without jurisdiction, suffers from manifest
procedural impropriety or perversity, interference can be made. Another view
is possible is not a ground for interference. Interference is made to ensure that
Courts below act within the bounds of their authority. Interference cannot be
made in aroutine manner on drop of hat. This was held by the Supreme Court
in (Shalini Shyam Shetty and another vs. Rajendra Shankar Patil), reported
in (2010) 8 SCC 329.

12.  Inthe considered opinion of this Court, order impugned is in accordance
with law and cannot be said to be an illegal order or order passed without authority
of law. Petition deserves to be dismissed with cost because of oblique attempt of
petitioners to deprive the plaintiff from the fruits of the litigation. For this abuse of
process of law, I deem it proper to dismiss this petition with costs. Petition is

dismissed with Rs. 10,000/- (Rs. Ten Thousand Only) as cost. Petitioners shall

deposit this amount before the Court below on the next date of hearing. Plaintiff
shall be entitled to get said amount of cost.

13. Petition is dismissed with costs. -
Petition dismissed.

L.L.R. [2014] M.P., 384
WRIT PETITION
Before Mr. Justice Sujoy Paul
W.P. No. 7403/2013 (Gwalior) decided on 11 February, 2014

PRATAP & ors. ...Petitioners
Vs. :
GANESHRAM & ors. ...Respondents

A. Constitution - Article 227 - Power of Superintendence -
Held - Interference can be made if the impugned order is without
authority of law and it suffers from any manifest procedural impropriety
orillegality. _ (Para 12)
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B. - Civil Procedure Code (5 of 1908), Order 6 Rule 17 -
Amendment of Pleadings - Held - After the commencement of trial and
in absence of showing due diligence, amendment cannot be allowed.

(Paras 10/12)
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‘Cases referred :

(2006) 5 SCC 943, (2012) 11 SCC 341,2012(1) MPLI 710, (2009)
2 SCC 409, (2005) 4 SCC 480, (2011) 12 SCC 268.

R.K. Upadhyay, for the petitioners.
Sanjay Sharma, for the respondents.

ORDER

Susoy Paur,J.: This petition filed under Article 227 of the Constitution
challenges the order dated 13.9.2013 (Arsinexure P-1) arising out of Civil Suit
No. 136-A/2012 passed by Fourth Civil Judge, Class- I, Guna, whereby the
Court below has rejected the application of the petitioners/defendants under
Order 6 Rule 17 C.P.C.

2. In a suit for declaration and restoration of possession, the defendants
filed their written statements. Thereafter, the Court below framed the issues
and fixed the matter for plaintiffs' evidence. Admittedly, the affidavit of
examination-in-chief under Order 18 Rule 4 C.P.C. were filed by plaintiffs.
At this stage, application Annexure P-4 dated 5.4.2013 was filed by the
petitioners/defendants. This application was rejected on the ground that the
issues were framed on 28.9.2012 and the affidavits of four persons were filed
on 20.12. 2012. The Court below opined that since the trial has already
commenced and the petitioner has not shown any reason for belatedly filing
the amendment application, it cannot be allowed. In other words, the Court
below opined that petitioner has not established 'due diligence’ in filing the

. application after commencement of the trial.

‘3. Criticizing this order, Shri R.K.Upadhyay submits that the finding of

the Court below that trial has begun is bad in law and runs contrary to the
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judgment of Supreme Court reported in (2006) 5-SCC 943 (Baldev Singh &
Others Vs. Manohar, Singh & Anr.). He submits that in para 17 of this
judginent, the Apex Court opined that commencement of the trial as per Order
"6 Rule 17 C! P C.’cannot be understood in the llmlted sense as meaning the
‘ ﬁnal hearmg of the suit, éxamination of witnesses, filing of documents.and
addressmg of arguments. It is contended that the frial has not begun, Reliance
is-also placed on the judgment of Supreme Court reported in (2012) 11 SCC
:: 341 (4bdul Rehman & Anr: Vs. Ruldu & Others). Lastly, Teliance is placed
- on.the judgment of this Court reported in 2012 (1) MPLJ 710 (Pushpa Arora
Versus Anita Arora). Written statements are also filed to bolster these
contentions.

4. Per oomra Shri Sanjay Sharma, learned'oounsel'for the respondents
supported the order and subnitted that there is no procedural error in the
order passed by the Court below.

5. Thave heard the learned counsel for the parties and perused the record.

6. The main ground of attack on the impugned order is that in view of
. judgment of Baldev Singh (supra), the trial has not begun. In the considered
r-opinion of this Court, the amendment prayed for before commencement of
-.the trial and after commencement of the trial needs to be decided on different
+ principles. This is because of insertion of proviso to Order 6 Rule 17 C.P.C. )

w.e.f. 2002. No doubt, in Baldev Singh (supra), the Apex Court opined about

commencement of the trial, the said judgment was considered ina subsequent

]udgment reported in (2009) 2 SCC 409 ( Vidyabai and others Vs.
" Padmalatha anid another). In Vidyabai, the Apex Court considered its earlier

']udgment in'Kailash Vs."Nanhku (2005) 4 SCC 480. In Kailash (supra),

theApex Cowrt gavea finding that, “ in a civil suit, the trial begins when issues
¥ are framed and the case is set down for recordmg of evidence. All the
' proceedmgs before that stage are treated as proceedings preliminary to trial
"'or for makmg the case ready for tr1al”

7. -After considering this Judgment the Apex Court opined that filing of
.-an-affidavit in lieu of examination-in-chief of the witness, in our opinion, would
-amount to “commencement of proceeding” (para 11). In para 16 of this
judgment, the Apex Court considered the view of Apex Court in Baldev Singh
. (8) and opined that it is not authority for the proposition that the trial would
" not be' deemed to have commenced on the next date of first heanng It is

wier DU
»
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' further opined that in the said case, documerits Wwere yet to be filed and in

those circumstances, the Apex Couirt opine‘d in that man'ner

8. In (2011) 12 SCC 268 (State of Madhya Pradesh Vs. Union of
India and another), the Apex Court opined in para 7 that the proviso curtails
absolute discretion to allow amendment at any stage. If application.is filed"
after commencement of trial, it must be shown that in spite of due dllrgence )
such amendment could not have been sought earlier. - = .. -«

9. . In Abdul Rehman (supra), the Apex Court oplned as under =

‘The Courts have to be llberal in acceptmg the sarne .
" ifthe same is miade prior to the commencement ofthe trial. If p

such’ apphcatron is made after the commencement of the trlal, ? o

1n  that event, the Court has to arrive at a conclusion that in

spité of due dilipence the could not have ralsed the matte

before the commencement of trial.” ’ (emphasis supplied)

10. Inthe hght of aforesaid judgments, it is clear that the judgment of
Baldev Singh (supra) has no assistance to the petitioner. Admittedly, the
affidavits under order 18 Rule 4 CPC are already:ﬁled and tria] has.
commenced. Thus, Court below has not erred in holding that trial has;
commenced and, therefore, in absence of showmg 'due dlhgence a.rnendment
cannot be allowed. The Judgrnent of this Court cited by the petltloncr is of no—_.
assistance to him in the facts and circumstances of the case. )

-t _.;__.;

11.  In Vidyabai (supra), the Apex Court held that unless jurxsdwtlonal
point of 'due diligence' is establlshed the tr1a1 Court hasno _]urlsd1ct10n to
allow the amendment.

12. . Interference under Article 227 of the Constitution can be made ifthe
1mpugned order is without authority of law, it suffers from any manifest
procedural impropriety or illegality. Another view is possible, isnot'a ground ,
for interference. The Court Below has taken a correct view in consonance
with the judgments of the Supreme Court aforeszid.Thefeis no ingredient on - -
which interference can be made. . : :

13 d Petltlon is mentless andis hereby dlsmlssed No cost.

e

Petztzon dzsmtssed
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WRIT PETITION
Before Mr. Justice Rohit Arya
W.P. No. 5784/2013 (Gwalior) decided on 28 February, 2014

" ASHOK SINGH BHADORIYA ...Petitioner
Vs. -
STATE OF M.P. & ors. ...Respondents

Police Regulations, M.P. - Duties of Police - Misbehaviour,
harassment, man-handling - The police force is no more a British police
with military attitude - The police force is to be friendly and to protect
the people at large in our country, democratic polity where rule of law
prevails - The police force considered to be acclaimed disciplined force
need to understand the patience and self restraint is part of their duty
- They should not harbour notion that there is no one to police the
policeman. (Paras 13/14)
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Awadesh Singh Bhadoriya, for the petitioner.
Nidhi Patankar, G.A. for the respondents No. 1,2 & 4.

ORDER

RoOHIT ARYA, J.: In this petition under Article 226 of the Constitution
of India, the petitioner has sought indulgence of this Court with a prayer that
respondents No.1 to 3 be directed to expedite pending enquiry against the .
respondents No.5 and 6 and initiate criminal proceedings against them.

2. Petitioner has alleged that the respondents No.5 and 6 while they were
posted as Assistant Sub Inspector and Constable of SAF respectively had
misbehaved, harassed, humiliated and manhandled him on 15/05/2013 at
Deendayal Check post and therefore, he had made a complaint to the
authorities. Gist of the complaint is to the following effect:
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~  “The complainant, Brijendra Singh Bhadoriya on 15/05/2013 at
about 11.30 pm when he was travelling in his Maruti Esteem
bearing registration No.MP07EA0732 passing through Malanpur
towards Gwaliorand reached near Deendayal check post, A.S.I.,
Naresh Singh Chouhan and Constable of SAF, Jandel Singh have
stopped the vehicle for checking, then he(complainant) by sitting
on the driver seat opened the Dicky (Boot) even then they told
him (complainant) to get down from the vehicle for checking, The
complainant asked them to do so. On this, they abused with filthy
language, commmitted marpeet with him and humiliated. Thereafter,
on the instructions of the Additional Superintendent of Police,
issued challan of the vehicle.”

3. Petitioner submits that considering the gravity of the alleged incident, the
respondents must be directed not only to complete the enquiry pending against
the respondents No.5 and 6 expeditiously but also initiate the proceedings as
contained in Regulation 337 of the Madhya Pradesh Police Regulations.

4. In response to the order dated 04/09/2013 passed by this Court, the
respondents have brought on record the progress report wherein it is stated
that on complaint being filed by the petltloner an enquiry was ordered by the
Superintendent of Police, Gwalior. As per enquiry report dated 23/05/2013
conducted by the City Superintendent of Police, Maharajpur, Gwalior
(Annexure A/1), the statements of petitioner, petitioner's witness, Brij endra
Singh Bhadoriya, respondents No.5 and 6 as well as independent witnesses,
namely; Bikam Sngh Bhadoriya and Jitendra Singh Rajawat have been
recorded. It has been found in the enquiry that during night hours on
15/05/2013, on the orders of the senior officers, two wheeler and four wheeler
vehicles were checked at the check post of Deendayal Nagar, Maharajpur in
order to check the undesirable activities by suspected people. During such .
checking, the petitioner alongwith his brother, Brijendra Singh Bhadoriya had
reached the check post in Maruti Esteem bearing registration
No.MP0O7EA0732 in a high speed and Assistant Sub Inspector, Naresh Singh
Chouhan by torch light signals some how stopped the car. Due to jerk of
sudden brake applied police personnel standing around that area had a narrow
escape. On checking, it was found that petitioner did not possess the
registration book and other documents in respect of the car and, therefore,
challan was prepared and since the petitioner refused to pay the fine, the
vehicle was sent to the police station. Thereafter, in the Court of Judicial

, .
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Magistrate, First Class, Gwalior, the petitioner accepting the guilt in case
No0.4340/13, paid the fine amount of Rs.600/vide receipt No.38292/10 and
under the orders of the Court, the vehicle was released. On the insistence of
petitioner, MLC was also got done and none of the witnesses except the
petitioner and his brother alleged physical assault by the police personnel. It
was concluded that as the petitioner's vehicle on checking, it was found that
petitioner does not have registration book and other documents of the car in
which he was riding and on refusal to pay the fine, the vehicle was sent to the
police station. Besides, on accepting the guilt before the Court of Judicial
Magistrate, First Class, Gwalior since fine was imposed upon him and it was
paid, as a sequel thereto, the complaint was made by the pctltloner

5. - Itappears that thereafter, the petitioner filed a private complaint before
the Court of Judicial Magistrate First Class, Gwalior. Under the orders of the
Court, the Superintendent of Police, Gwalior, on the same allegations ordered
for enquiry by the Additional Superintendent of Police, Gwalior. The said
authority again conducted a detailed enquiry wherein the petitioner and his
witness, Brijendra Singh Bhadoriya, respondents No.5 and 6, Head Constable
No.1894, Akhilesh Sharma, Inspector Ravi Singh Chauhan, Additional
Superintendent of Police, Virendra Jain and independent witnesses, namely;
Vikram Singh Bhadoirya and Jitendra Singh Kushwah. Upon critical evaluation
of the statements recorded, the Additional Superintendent of Police vide his
report dated 16/09/2013 submitted to the Superintendent of Police, Gwalior.
The same is also on record as Annexure A/2, the gist reads as under-

“On 15/05/2013 at about 11.30 pm., Ashok Singh Bhadoriya
(complainant) wasriding Esteem car beanng registration No.MPQ7
EA0732 and under the jurisdiction of Maharajpur Police Station
at Deendayal Thiraha, Bhind road, the vehicle of petitioner was
asked to stop for checking but the complainant failed to extend
cooperation for stopping and checking the vehicle and used
provocative language against the police personnel checking the
vehicle. On this, the complainant was taken to Virendra Jain,
Additional Superintendent of Police, City (East) who was present
at the spot. The said officer asked the complainant to show the
documents of the vehicle, the complainant told that he does not
possess the papers. Therefore, the Station House Officer had
1ssued a challan to pay fine under the Motor Vehicles Act and
- after passing the orders, the complainant deposited the fine amount
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of Rs.600/. At the checking spot, Deendayal Thiraha, Bhind-
. Gwalior road, there were other vehicles checked alongwith the

vehicle of the complainant. The police personnel checking the
vehicle of complainant were not known to each other prior to’
incident and there was no emnlty between them at the time of
checking his vehicle. The general public, whose vehicles have

- been'checked, amongst them the independent witnesses Vikram

* Singh Bhadoriya and Jitendra Singh Kushwah have not stated
anything that the checking police personnel misbehaved or
committed marpeet with the complainant.

During enquiry, no other material came on record, to
-deviate from the enquiry conducted earlier by City
Superintendent of Police, Maharajpur.”

6. The respondents' counsel, therefore, submits that on the complaint
filed by the petitioner twice, two enquiries have been conducted; one on the
directions of the Superintendent of Police, Gwalior and another one on the
orders of the Court of Judicial Magistrate, First Class, Gwalior through different
enquiry officers. In the eriquiries so held, the staternents of petitioner and his
witness, the respondents No.5 & 6 and their respective witnesses including
the independent witnesses were recorded. The enquiry reports are
selfcontained and explanatory. .

7. Considered the rival contentions and the material on record is perused.
8. In both the enquiry reports, it has been found that since petitioner did

not possess the registration book and other documents of the car which he
was driving at the time of checking, therefore, the car was sent to police
station as he refused to pay ‘the fine. On the next date, as per the orders of the.
Court of Judicial Magistrate, First Class, Gwalior, the fine amount of Rs.600/-
has been paid and, thereafter, the car was released. Further, the petitioner
and the respondents No.5 and 6 are not known to each other and there is no
personal animosity between them. Under such circumstances, the entire matter
appears to have flared up on reactionary mode due to checking of the car in”
_questlon at the check post.

9. In view of the above, this Court prima facie is of the view that noillintention
can be attributed to the checking police personnel, the respondents No.5 and 6.

More over, there were other vehicle owners at the check post undergoing checking
of their vehicles and nosuch action was complained by any one of them and even
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the independent witnesses have also not deposed to that effect.

10.  This Court is of the view that the facts and circumstances of the case
in hand do not either fulfill factual ingredients or to justify hard penal action
against the police personnel as provided under Regulation 337 of the Madhya
Pradesh Police Regulations.

11.  Inviewofthe above, the petition sans merit and has to be dismissed.

'12.  The observations made by this Court are only for the purpose of
deciding the petition and not otherwise.

13.  Before parting, it is considered apposite to observe that the police force is
no more a British police with military attitude. The police force is to be friendly
and to protect the people at large in our country; democratic polity where rule of
Jaw prevails. In the Welfare State, deployment of police force is not to crush but
to help and protect the people/society and for sustenance of law and order which
in a way help facilitate maintenance of soctal order in the society. As such, police
force has onerous duty and responsibility to protect and regulate the social order
by maintaining peace, tranquility and public order in the society. At the same time,
the public at large/society also need to contribute towards the same goal and need
to realize their fimdamental moral duties.

14.  However, the police force considered to be acclaimed disciplined force
need to understand that patience and self-restraint is part of their duty. They
should not harbour notion that there is no one to police the police man.

15.  Accordingly, the petition stands dismissed with the aforesaid observation.

Petition dismissed.
L.L.R. [2014] M.P., 392
WRIT PETITION
Before Mr. Justice Rohit Arya /
W.P. No. 1435/2012 (Gwalior) decided on 28 February, 2014

KANCHAN SINGH & anr. ...Petitioners
Vs.
DAULAT SINGH (SINCE DECEASED)

- BALWANT SINGH & ors. ...Respondents

Civil Procedure Code (5 of 1908), Order 39 Rules 1&2 -
Temporary Injunction - Held - Suit for partition filed wherein all the
coparceners /plaintiffs sought share in the Joint Hindu Family Property
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‘and sought possession - Temporary injunction may be granted against
the respondent/defendant not to alienate the property i.e. the subject
matter of the partition during pendency of the suit. (Paras 3/ 4)

Rif3er afrar far (1908 T 5), IR 39 a7 1 T 2 — eensg
Ry — afafeiRa — frarem @ fod 9w uwga fear faed wh
g /AT & fag.Wgad o @ wefa ¥ frww 9w @«
o1 areT & — yeaelf /ufardt @ faeg, wwula sl g dfea e @
ﬁmﬁmmaﬁﬁmmmamﬁﬁﬁ&aﬁa%mm
ey gaH fear - udar 71

Case referred :
AIR 1988 SC 576.

Prashant Sharma, for the petitioners.
Nidhi Patankar, G.A. for the respondent No. 22/State.
Rishikesh Bohare, for the respondents No. 15,17,18 & 19.

ORDER

RouIt Arya, J.: This writ petition under Article 227 of the
Constitution of India, at the instance of plaintiffs is against the concurring
order of the first appellate Court dated 18.1.2012 (Annexure P/1) while
deciding the appeal against the order dated 30.8.2011 (Annexure P/2) in
Civil Suit No.41A/11, by which dismissed the application under Order
39 Rule 1 and 2 of CPC. '

2. The subject - matter of the suit relates to partition and possession
of Joint Hindu family property as described in the plaint. During pendency
of this suit, plaintiffs moved an application under Order 39 Rule 1 and 2
of CPC secking temporary injunction against the defendants for not
alienating the suit property on the ground that if the suit property is
alienated, it will cause prejudice to the interest and right of the plaintiffs
in the suit property, as it will lead to multiplicity of proceedings. However,
the trial Court rejected the application and same was upheld by.the
appellate Court by.placing reliance upon judgment rendered by the Apex
Court in the case of Sunil Kumar and another Vs. Ram Parkash and
others (AIR 1988 SC 576).

3. Upon bare perusal of the judgment, it appears that in the aforesaid
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judgment the issue involved was in relation to alienation of property by
coparceners, in that context the Apex Court had ruled that permanent
injunction cannot be granted against Karta of the family being manager
of the property who has a right to dispose of joint Hindu Family Property
to meet out legal necessity to discharge his antecedent debt which is not
tainted with immorality. As such, the aforesaid case is distinguishable. In
the instant case, suit for partition has been filed wherein all the
coparceners / plaintiffs have sought share in the joint Hindu Family Propeﬂy
and sought possession. Therefore, in this context, application for i injunction
was filed, restraining the defendants from alienating the coparcenery
property. Therefore, this Court is of the opinion that the Courts below
were not justified in dismissing the application.

4. In view of the above, the orders passed by the learned Courts
below are not sustainable in the eye of law. Accordingly, the same are set
aside. The respondents — defendants shall not alienate the coparcenery
property i.e subject-matter of partition as claimed in the plaint during the
pendency of suit. The trial Court is directed to proceed with the suit and
decide the same as early as possible, preferably within a penod of six
months, as the suit is pending for the last three years.

5. At this stage, counsel for respondents No. 15,17, 18 and 19
makes a statement at the Bar that they are not concerned with the partition
amongst coparcnersers in respect of coparcenery joint Hindu Family
Property owned by them, they are legal representatives of Khoob Sngh
against whom relief has not been sought. Therefore, they may not be
injuncted-from alienating property which is not part of the coparcenory

property -

" 6. In view of this submission, this Court without commenting upon onthe
submissions so made, liberty is granted to the respondents No. 15,17, 18 and
19 to move an appropriate application before the trial Court which shall advert
to it on its own merits and decide the same accordingly in accordance with
law.

7. With the aforesaid, petition stands allowed and disposed of,

Petition allowed.
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= - ., REVIEW PETITION -
) ( ’ Before Mr. Justice N.K. Mody
* R.P. No. 166/2013 (Indore) decided on 5 April, 2013 .
NARAYANTRADDK}CO . ‘ ...Petitioner
Vs, T
ABCOM TRADING PVT. LTD. ' Respondent

Civil Procedure Code (5of I 908), Section 11 5 - Review Petition
- Delay & liches - Prayer for modification of order. passed on
28.09.2012 and for grant of liberty to the petitioner to raise. objection
afresh u/s 48 of Arbitration & Conciliation Act, 1996 - Held - -Application
filed. by the petitioner is not bonafide - Award is of the year 2005 -

.Appellate order is of the year 2007 - Inspite of lapse of more than 7
:years respondent is not getting the fruits - Petition dismissed. (Para 5)
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Cases referred

AIR 2005 SC 592 AIR-2006 SC 1260, (2011) 2SCC 705

L

S R. Saraf, for the petitioner.
Vijay Asudani, for the respondent.

-

RS ORDER

N.K.Moby, J.: Thisis areview petition filed under Section 15 1of

. CPC, where in the prayer is that the review petition be allowed and order

passed in WP No. 81 86/2011 on'28/09/2012 be modified and the petitioner

be granted liberty to raise the ob_] ections afresh under Section 48 of Arbitration

and Con0111a1ton Act, 1996 (heremafter referred as Aand C Act).

2. Learned counsel forthe petltloner submits that inthe executlon petition
f led by the respondent the objections were filed by the petitioner which were
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in two folds, firstly that the award is not duly stamped and secondly since the
petitioner is not party to the agreement, therefore, the award is not binding on
the petitioner. Learned counsel submits that the objections were dismissed by
‘the learned Executing Court, against which writ petition was filed by the
petitioner before this Court which was numbered as WP No. 8186/2011 and
was dismissed on 28/09/2012. It is submitted that prior to the disposal of WP
No. 8186/2011, petitioner filed fresh objections before learned Court below
under Section 48 of A and C Act,but mistakenly the permission was not sought
to raise objections from this Court, therefore, learned Executing Court
dismissed the same. It is submitted that the mistake is bonafide on the part of
counsel for the petitioner. Learned counsel placed reliance on a decision in
the matter of Board of Control for Cricket, India and another Vs. Netaji
Cricket Club and others, reported in AIR 2005 SC 592, wherein the Hon'ble
Apex Court has held that review application is maintainable even on account
of misconception of law or fact by Court or an Advocate. It was further held
that mistake by Court in nature of undertaking given can also be a ground for
review. Further reliance is placed on a decision in the matter of Jet Ply Wood
Pvt. Ltd. v. Madhukar Nowlakha, reported in AIR 2006 SC 1260, wherein
application for withdrawal of suit filed without leave to file fresh suitand the
permission was granted to withdraw the suit, it was held that there is no specific °
provision in C.P.C. providing for recalling of the order permitting withdrawal
of suit, provision of section 151 canbe resorted to in the interest of justice.
Reliance is also placed on a decision in the matter of Rajendra Prasad Gupta
v Prakash Chandra Mishra, reported in (2011) 2 SCC 705, wherein the
Hon'ble Apex Court. had a occasion to to consider the provision under Order
XXIII Rule 1 and Section.151 of CPC and held that every procedure is
permitted to Court for doing justice unless cxpresély prohibited. It is submitted
that in the interest of justice order dated 28/09/2012 passed in WP No.8186/
2011 be modified and petitioner be permitted to raise objection filed under
Section 48 of Aand C Act.

3. Learned counsel for the respondent opposes the prayer and submits
that the application is without any substance. It is submitted that the application
was filed under Section 48 of A and C Act, while earlier application filed by
the petitioner was under Order XXI Rule 58 CPC which was treated by the
Executing Court as application under Section 48 of Aand C Act and was
dismissed against which writ petition was filed before this Court in which validity
of that part of the order whereby application under Order XX TRule 5 8 of
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CPC, was dismissed, was under challenge. It is submitted that before this
Court no ground was raised by the petitioner about that part of the order. It is
submitted that after dismissal of the WP No.8186/2011 vide order dated
28/09/2012, which was filed by the petitioner under Section 48 of Aand C
Act. was also-dismissed vide order dated 07/01/2013, against which Civil
Revision was filed by the petitioner which was numbered as 20/2013, which
was.also dismissed by this Court vide 6rder dated 14/03/2013. It is submitted
that the order,passed by this Court and also passed by learned Executing
Court whereby objections filed by the petitioner under Section 4§ of Aand C
Act, was dismissed, attend finality. It is submitted that the petition filed by the
petitioner is full of mala-fides, therefore, the same be dismissed.

4. From perusal of the record, it appears that the award was passed in
favour of the respondent on16/05/2005 by Grain And Feed Trades Association
(in short Gafta), against which an appeal was filed by the petitioner- at London
which was dismissed on 08/05/2007. Thereafter execution petition was filed
by the respondent on 06/05/2010 in which number of adjotirnments were
sought by the petitioner which were granted by the learned Executing Court.
Thereafter objections were filed by the petitioner by way of application under
Order XXIRule 58 CPC which was treated as application under Section 48
of A anid C Act. Thereafter again objections were filed by the petitioner alleging
that the award is not duly stamped which was also dismissed. Against order
dated 08/07/2011 and 29/08/2011 passed by Executing Court, writ petition
was filed on 11/10/2011 which was numbered as WP No.8186/2011 and the
same was dismissed on 28/09/2012. During pendency of writ petition on 02/
12/2011 without seeking leave of' this Court, again an application was filed
by the petitioner under Section 48 of A and C Act, which was replied by the
respondent on 09/12/2011 wherein an objection was raised by the respondent
that the application filed by the petitioner is not maintainable. The case was
adjourned from time to time on the request of the petitioner and ultimately on
28/09/2012, writ petition filed by the petitioner was dismissed. Till dismissal
of the writ petition by this Court at no point of time it was never requested by
the petitioner to permit the petitioner to grant leave to raise fresh objections
under Section 48 of A and C Act before the learned Executing Court. Vide
order dated 07/01/2013 Executing Court dismissed the objection, against
which Civil Revision was filed before this Court which was numbered as
20/2013 and the same was decided on 14/03/2013 holding that the objections
filed by the petitioner cannot be entertained. Immediately after dismissal of
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revision petition, present petition has been filed.

5. Keeping in view the factual scenario, it can safely be said that the

application filed by the petitioner is not bona-fide. The award of which the

execution is filed is of the year 2005. The orders passed by the appellate
. ‘authority is of the year 2007. Inspite of lapse of more than seven years, the
respondent who is having award in his favour is not getting the fruits. ‘

6. In view of this, the petition filed by the petitioner stands dismissed.
No order as to costs. - . ,

Petition dz'sﬁzissejd.
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APPELLATE CIVIL
‘ Before Mr. Justice J.K. Maheskwan '
'ML.A. No. 3744/2010 (Indore) dec1ded on 26 February, 2013

VINIT SHARDA o . ...Appellant
Vs. : ' '
SURESHNATH & ors. E ' . ...Respondents

A. = Motor Vehicles Act (59 of 1988), Section 147 - Liability
of Insurance Company - Valid Licence - Endorsement on driving licence
to-drive the transport vehicle carrying goods of dangerous and
hazardous nature - Absence thereof - Should not be treated to be in
violation of terms and conditions of the policy - Held - Driver was.
possessing the valid driving licence. , (Para 14)

S ¥ Trev FrT ST (1988 BT 59). €T 147 — FAT F9GH &7
. TR — 39 argdw — BieRe A EaRAre WY @ ATd Bl o Wl @
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. B. Motor Vehicles Act (59 of 1988), Section 147 - Liability

of Insurance Company - Though the record was summoned from R.T.O.

- No person has been called from the R.T.0. Office - Insurance

Company has not proved their defence - Held - Merely taking a defence

in the written statement would not be suffncxent without proving it by
evidence. ) (Para 15)
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@ . Al IIT ST (1988 BT 59), EIRT 147 — 1T TEAT BT
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C. Motor Vehicles Act (59 of 1988), Section 173 -
Enhancement - Amount awarded looking to the percentage of permanent
disability appears to be just and proper - However, only Rs. 2,000/- has
been awarded in conventional heads enhanced by Rs. 25,000/-.(Para 16)

T #ev Ir7 AfTIT (1988 #T 59), ST 173 — FSTIT GIT —
Y freaar & afirea o1 d@d gy 9@re 1 T 59, WA A
sfaa gdfig sidl € — qenfy, WwRra 75 & $9d ©. 2,000 /- 3@ {63
T}, 3. 26,000/— q 9¢TAT TAT|

D.  Motor Vehicles Act (59 of 1988), Section 173 -
Enliancement - Assessment of income - No document regarding the
work of contractor-ship has been produced - Income Tax return of the
year 2005-06 and 2008-09 has been produced - Earning is accepted as
Rs. 80,000/~ per annum and dependency as Rs. 60,000/- and by applying
multiplier of 14 amount is enhanced by Rs. 1,00,000/-. (Paras 17-18)

124 qlev 17 AT (1988 &7 59), SN 173 — IFIIT WA —
g @7 FEfrr — 39 & o & Wt ol e Y T8 —
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_ Cases referred :
2006(2) MPLJ 211, 2010 ACJI 1912,

Satish Jain, for the appellant.
H.C. Jindal with Monish Jindal, for the respondent/Insurance
Company. A

ORDER

J.K. MaHESHWARLI, J.: This order shall also govern the disposal of
M.A. Nos. 298/2011, 3744/2010 and 2020/2010. M.A. No.3744/2010
which is arising out of award dated 21/10/2010 in claim case N0.9/2009 by
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4th Motor Accident Claims Tribunal, Ujjain whereby the compensation to the
tune of Rs. 8,21,235/- has been awarded, in a case of death of Nimish
Adhyapak, filed by the owner assailing the finding of exoneration of the
insurance company. Against the said award, M.A. No.298/11 has been filed
by claimants seeking enhancement. M.A. No.2020/2010 has been filed by
the claimant/injured against the award dated 10/3/2010 passed by MACT,
Mandsaur whereby a sum of Rs.52,000/- has been awarded recording the
finding of joint and several liability. All these 3 appeals are arising out of the
same accident for the death and injury though date of passing of award is
different by different claims tribunal, therefore all three appeals are being’
decided by this common order.

2. As per claim averments, itis apparent that on the date of accident i.e.
31/5/2008 the deceased along with family members and Mukesh were coming
back to Ujjain after Darshan of Lord Sawariyaji. When he reached near to
Inani Farm House, the truck bearing registration No. RJ-06-GA-0786 driven
rashly and negligently by the driver dashed the Maruti car wherein Nimesh
Adhyapak sustained injuries and ultimately succumbed to death on 4/6/2008
and Mukesh received injuries. The L.Rs. of Nimesh filed the claim petition
seeking compensation to the tune of Rs.51 Lacs, interalia contending that he
was a contractor and agriculturist, earing Rs.2 Lac per annum, therefore
compensation may be awarded adding medical expenses incurred prior to the
death. Simultaneously in claim case No.2020/10, the injured received injuries
of right acetabulam, radius and ulna of left hand and disability to the extent of
8% of left hand and 12% of right hip i.e. total 20%, however it was prayed
that compensation to the tune of Rs. 6,04,400/- may be awarded.

3. In M.A. No. 2020/10 which is a injury case, the claims tribunal
awarded a sum Rs. 52,000/- disbelieving the medical bill Ex.P/11 in para-16.
The tribunal has also recorded the finding of joint and several liability
disbelieving the defence of the insurance company of not having the
endorsement on driving license to drive the transport vehicle carrying goods
of dangerous and hazardous nature.

4. Mr. Manish Jain, learned counsel appearing on behalf of the claimant/
injured has strenuously urged that the compensation awarded by the learned
tribunal is inadequate and findings regarding discarding the medical bills worth
Rs.45,000/- (Ex.P/11) is also improper and in addition to the aforesaid, it is
submitted by him that amount awarded towards future loss of earning without
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applying the multiplier method is unsustainable looking to the facts of the case.
It is further submitted that in other head i.e. expenses incurred on attendant,
transportation and loss of wages no amount has been awarded, therefore in
the aforesaid heads reasonable amount of compensation may be directed.

5. ©  InM.A.Nos.298/11 and 3744/10, it is seen from the record that the
tribunal recording the finding in case of death of Nimesh Adhyapak accepting
the earning from the contractorship worth Rs.1,20,000/- per annum after
deducting 1/3rd for labour expenses and further deducting 1/3rd towards
personal expenses applied the multiplier of 14 and awarded a sum of
Rs.7,46,662/- towards loss of dependency and further awarded Rs. 7,000/-
towards funeral expenses and transportation, Rs.10,000/- for loss of
consortium, Rs.5,000/- towards loss of estate and Rs.52,573/- under the
head of med1cal exXpenses.

6. InM.A.N0.298/2011, Mr. Hemant Sharma, learned counsel appearing
on behalf of claimant/appellant contends that income tax return Ex.P/118 has
been filed indicating the earning of the deceased as Rs.1,20,000/- from the
work of contractorship for the financial year 2005-06 prior to the date of
death. Out from the said earning, tribunal has wrongly deducted 1/3 rd towards
labour expenses from the total earnings and after making such deduction
accepted his net earning as Rs.80,000/-, and further deducting 1/31d, applied
the multiplier of 14 and calculated the amount of loss of dependency, in fact
looking to the facts of the present case it is clear that number of dependents
are 5, therefore deduction 1/4th ought to'be made. Therefore, accepting the
earning Rs.1,20,000/- per annum and after deducting 1/4th and applying the
multiplier as per age the compensation ought to have been awarded. In addition
to the aforesaid, it is stated that bills Ex.P/54 to P/60 have wrongly been
disbelieved by the tribunal, therefore these bills’ may be accepted while
enhancing the amount of compensation.

7. Mr. Satish Jain, Adv. representing the owner, has assailed the ﬁndmg
of liability recorded against her, exonerating the insurance company for
payment of compensation. It is submitted that as per judgment of Division
Bench of this court in the matter of Baghelkhand Filling Station and another
Vs. Brijbhan Prasad and others,2006(2) MPLJ 211, it is clear that if the
endorsement on a licence to drive the goods of dangerous or hazardous nature
on driving licence is not there, then it should not be treated to be in violation
of terms and conditions of the policy, however the finding of exoneration of



402 Vinit Sharda Vs. Suresh Nath LL.R.[2014]M.P.

insurance company recorded by the claims tribunal is unsustainable, It is also
submitted by him that in claim case No.192/08 decided by the claims tribunal,
Mandsaur, the insurance company has not been exonerated and the finding of
joint and several liability has been recorded. In such circumstances, when
both the claim petitions are arising out of same accident, maintaining the finding
as recorded by the claims tribunal, Mandsaur which has been decided prior
to the decision of claims tribunal Ujjain maintaining the parity modifying the
findings of Claims Tribunal adequate amount of compensation may be awarded.

8. Mr. H.C Jindal, learned counsel representing the insurance company has
filed the cross objections in M.A No.2020/10, interalia contending that finding of
exoneration of insurance company recorded by the tribunal is unsustainable. He
has also filed the application under order XLI Rule 27 CPC taking the driving
licence and policy on record. It is submitted by him that the claims tribunal, Ujjain
while passing the award on 21/10/2010 has rightly exonerated the insurance
company. It is his contention that undisputedly the vehicle which dashed the injured
was a transport vehicle for carrying goods of dangerous and hazardous nature,
however the said vehicle would fall within the purview of section 2(2)(j) of the
Motor Vehicles Acti.e. Motor Vehicle of specified description to which as per

section 14(2) proviso thereto, a driving licence to drive such vehicle fora period
of one year and its renewal subject to undergoing a training or a refresher course
has been prescribed. Further referring to rule 9(1) and 9(2) of the Central Motor
Vehicle Rules, 1989, it is contended that driver is required to have a certification:
from the recognized institute, otherwise the driver cannot drive a vehicle of the
said category. As in the present case the driver was possessing the licence to drive
transport vehicle only without having endorsement, therefore prayed that
considering the basic provisions of the Motor Vehicle Act, the rules which have
not been duly considered in the judgment of Baghelkhand Filling Station(supra),
distinguishing the same and exonerating the insurance company fastening the liability
on thé owner and driver, appropriate orders may be passed. In furtherance to the
aforesaid contention, reliance has been placed on the judgment of Madras High
Court in Nagamani and another Vs. Singaravelu and another, 2010 ACJY 1912,

9. On the point of enhancement it is submitted by him that in the case of
claimant/injured Mukesh, the medical bills of Rs.45,000/- have rightly been
disbélieved because the papers of prescription of doctor and other medical
bllls to purchase the medicines for the period to which he was hospitalised i.e.

"one month, has not been produced. Moreso, as per statement of Dr. Alok
Mehta, it i5 clear that operation was not performed, therefore the bill which
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includes the operation theater charge and surgery charges has rightly been
disbelieved by the claims tribunal. It is also submitted by him that looking to
the injuries sustained by the injured, the compensation of Rs.52,000/- has
rightly been awarded, While in M.A N0.298/2011, it is submitted that except
the income tax return, no other document is available on record proving the
earning of the deceased from the contractorship. The certificate of registration
as contractor is also not available on record. The claimant has not produced
any document regarding qualification and to perform the work of civil nature.
Even by oral evidence, nothing has been brought on record to prove the fact
that deceased was a contractor and constructed the house of various persons.
It is also submitted that no evidence of any persons whose house was
constructed by the deceased has been brought to prove the said fact. In such
circumstances, the tribunal has rightly accepted the earning of Rs.80,000/-
per annum and after deducting 1/3rd and applying the multiplier as per age,
the compensation has rightly been awarded. So far as the point with regard to
disbelieving the medical bill Ex.P/54, it is the advance deposit of Gokuldas
hospital, however it would have adjusted in final bill. So far as other bills
Ex.P/55 to P/60 are concerned, those bills would have been added in the
final bills, therefore, the tribunal has rightly disbelieved those bills while
calculating the compensation. In view of foregoing, it is submitted that
compensation awarded by Claims Tribunal is/just and proper which do not -
warrant any interference by this Court.

10.  After hearing learned counsel for parties and on perusal of judgment
of Division Bench of this court in the matter of Baghelkhand F: illing Station
(supra), the court has referred rule 9 of the central Motor Vehicles Rules and
‘observed while deciding the issue regarding endorsement on driving licence
and held as under :-

“13. A perusal of the aforesaid relevant Rules would show
that endorsement in the driving licence of the applicant is
necessary to the effect that he is authorised to drive a goods
carriage carrying goods of dangerous or hazardous nature to
human life. This endorsement was of course not seen on the
driving license of respondent No.3; by the appellants. But, it
is equally true that driver was holding a license to drive a tanker.
It is not the case of the respondents that accident had taken
place on account of the fact that there was no endorsement to
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drive such a vehicle. The endorsement neither increases the

efficiency of the driver nor i1 its absence, the efficiency of the

driver is likely to be reduced in any manner whatsoever. It

only certifies additionally that he is authorised to drive a goods

carriage carrying goods of dangerous or hazardous nature. For
" driving such a vehicle, no further expertise or driving is required.
-This could be said to be a lapse on the part of the driver as’
well as on the part of the appellants herein, but this lapse was
‘not responsible for the cause of the accident.

14.  Even without the endorsement as contemplated under

_sub rule(3), the driving skill of respondent No.3 had not
reduced. Infact appellants having seen a certificate from
Hindustan Petroleum that respondent No.3 was driving their
tanker earlier appeared to be satisfied that the driver was
holding a valid and proper license and did not care to inquire
with regard to endorsement. By taking the endorsement from
the licensing authority, the nature of vehicle or the kind of vehicle
which the driver would be driving would not have changed, it
would have remained the same. Thus, taking of the endorsement
from the licensing authority was for some other purpose and
not for giving him further certificate for driving the tanker, as
he was already holding a valid licence for driving it.”

11.  Ongoing throughthe aforesaid and the facts of the said case, it appears
that driving licence was not produced but the owner has come in the witness
box and stated that before hiring the service of respondent No.3, he had seen

his driving licence. The owner has further seen the certificate issued by the.

Hindustan Petroleum Corporation Ltd. and after satisfying himself that driver
was possessing valid driving licence to drive 4 tanker, the vehicle was allowed
to play. The court observed that the endorsement as required under Rule 9
was not on the driving licence though driver was possessing licence to drive
the tanker, thus held that respondent had not come out with a case that accident
has taken place because the endorsement of a‘driver to drive such vehicle
was not there. It has also not been established that endorsement increases the
efficiency of a driver or in absence thereto, the éfficiency of the driver would
be reduced. It is stated that the said certificate additionally certifies and
authorises the driver to drive the goods carrying of dangerous and hazardous
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nature. Considering the aforesaid, it was held that exoneration of the insurance
company is unsustainable and insurance company is liable to pay the amount

of compensation indemnifying the owner in a case of third party risk.

12.

In the context of the aforesaid principle laid down by this court, to
deal with the argument of Shri Jindal, the provisions of section 10 and 14 of
the Motor Vehicles Act as well as rule 9 of the Central Motor Vehicles Rules
are required to be taken note of. As per section 10, the form for issuance of
the driving licence indicating the contents of licence to drive the vehicle has

been specified. Section 10 is reproduced hereunder :-

13.

(e) transport vehicle

£10. Form and contents of licences to drive - (1) Every
learner's licence and driving licence, except a driving licence
issued under section 18, shall be in such form and shall contain
such information as may be prescribed by the Central
Govemment.

(2) Alearner's licence or, as the case may be, driving licence
shall also be expressed as entitling the holder to drive amotor
vehicle of one or more of the following cases, namely -

(a) motor cycle without gear
(b) motor cycle with gear
(c) invalid carriage

(d) light motor vehicle

(1) road-roller

(3) motor vehicle of a specified description

As per section 14, the currency to drive a motor vehicle has been
specified. The relevant portion of Section 14 is reproduced hereunder :-

Currency of licences to drive motor vehicles — (1) A

' learner's licence issued under this Act shall, subject to the other

provisions of this Act, be effective for a period of six months
from the date of issue of the licence.

(2) A driving licence issued or renewed under this Act shall-
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(a) in the case of a licence to drive a transport vehicle, be
effective for a period of three years.

- (provided that in the case of licence to drive a transport
vehicle carrying goods of dangerous or hazardous nature be
effective for a period of one year and renewal thereof shall be
subject to the condition that the driver undergoes one day
refresher course of the prescribed syllabus; and

14, * Onperusal of foregoing provisions, it is apparent that as per subsection
10(2) the application to apply for driving licence shall specify the entitlement
to the holder to drive a motor vehicle of one or more of the classes specified
in section 2(a) to (j). The transport vehicle has been specified in 2(e) while the
motor vehicle of a specified description has been prescribed in section 2(j)-
As per section 14, the currency period of different type of licence has been
specified. Subsection 2 further indicates regarding renewal of the driving licence
under the Act and proviso to section 2(a) makes it clear that licence of driver
of transport vehicle carrying goods of dangerous and hazardous nature be
effective for a period of one year and its renewal shall be subject to undergo
one day refresher course by the driver of the prescribed syllabus. Thus, it is
clear that for the purpose of renewal, one day training is required to a driver
-+ driving the motor vehicle carrying goods of dangerous and hazardous nature.
Rule 9 of the Central Motor Vehicle Rules specifies the educational qualification
for drivers of such category whereby it is specified that such drivers are
- necessarily required to show the ability to express his communication in any
of the Indian language specified in schedule VIII of the Constitution at India
and also required to show to pass out the course of a syllabus as specified
therein. The certificate in this regard is required to be issued by the recognized
institute. As per section 2 the qualification so prescribed in rule 1 ought to be

referred while issuing the driving licence form No.7. After careful reading of -

section 10,14 and Rule 9 which relates to application of driving licence and
currency of the licence and also regarding the qualification of driver possessing
the licence as specified in the categories of section 12(2)(k) that for renewal
of licence of transport vehicle carrying goods or dangerous and hazardous
nature, the refresher course is required, but in case of issuance of certificate
as per rule 9, the qualification as prescribed is required to be observed.
Simultaneous as per rules 132 of the said rules, the responsibility of the
transporter or owner of goods carriage has been specified wherein it is the

»



LL.R.[2014]MP. Vinit Sharda Vs. Suresh Nath 407

duty of them to see that the driver must possess the qualification to drive the
vehicle of specified description with a certificate of the recognized institute.
But because the provision of section 10 and 14 has not been considered by
the Division bench of this court in a case of Baghelkhand Filling
Station(supra) it would not be a ground to take a different view by the Single
Bench on account of non-consideration of any of the statutory provision. In
the said context, the judgment of Madras High Court relied upon by Shri
Jindal in the matter of Nagamani(supra) would be of no help to him. It is to
be observed here that this court is bound by the aforesaid Division Bench
judgment of this Court, however, this Court is not inclined to accept the
argument of Shri Jindal, as advanced in the context of the provision of section
10 and 14 of the Motor Vehicles Act and Rule 9 and 132 of Central Motor
Vehiclés Rules. In such circumstances, relying upon the judgment of
Baghelkhand Filling Station(supra), the appeal filed by the owner i.e.
M.A No.3744/2010 is hereby allowed, holding that the driver was possessing
the valid driving licence to drive transport vehicle.

15.  Itisfurther seen that insurance company has not discharged the burden |

to prove its defence of not possessing valid driving license by driver, calling a
person from the RTO Office issued the said driving license. In the present
case no person has been called from the RTO office, though the record was
summoned by issuing a process. It is further seen that despite giving various
opportunities, officers of the insurance company have not come forward to
prove their defence, thus, merely taking a defence in the written statement
would not be sufficient without proving it by evidence in a claim case. In view
of foregoing, the cross objection filed by the insurance company stands
rejected.

16.  Now coming to the point of enhancement, in M.A.N0.2020/10 it is -
seen from the record that the injured has received the fracture of acetabulam
of right leg, radius and ulna of left hand. Initially the MLC was performed at
Chittorgarh hospital and the x-ray report Ex.P/5 reveals that fractures were -
there. Lateron, injured was hospitalised in Patidar hospital from 2/6/08 to
2/7/2008 and discharge ticket Ex.P/8 has been filed. The bill Ex.P/11 has
been produced for an amount of Rs.45,000/-. On careful examining the said
bill also and the disability certificate Ex. P/13 issued by Dr. Alok Mehta that
he has seen the patient's x-ray report, MLC and discharge ticket of
Ahmedabad Hospital while treatment of fracture is in Patidar hospital have
been seen. As per statement of Dr. Alok Mehta who issued the disability
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certificate Ex.P/13 it is apparent that operation has not been performed. The
statement of Dr. Patidar who treated the injured has not been recorded. It is
surprising that if a person who remained hospitalised for a month, then he
must possess the bills of various medicines during such period. There should
be record of recurring medicines prescribed to him as per advise of the doctor
and purchased by the injured, which is missing in the present case. Learned
counsel for claimants has shown the x-ray plates of Patidar hospital from his
file but on those x-ray's, date has not been mentioned and its report also is not
available, however, returned it back to him. Thus, prima facie it appears from
the document Ex.P/10 that there were 2 fractures, but neither in the document
Ex.P/10 nor in discharge ticket it has been mentioned that any operation was
performed by the doctor. It further reveals that the documents Ex.P/9, P/10
and P/11 appears to have been prepared by the same pen, thus in the light of
pre-history given by the patient to Dr. Alok Mehta, it appears that x-ray report
and discharge ticket of Ahmedabad have been seen by him which has not
been produced in this case and medical expenses has been claimed on the
basis of papers of Patidar hospital. In view of foregoing discussion, it is crystal
clear that looking to the document Ex.P/4, P/5 and P/8 the fracture of
acetabulam, fracture of radius and ulna is there as per report of Chittorgarh
Government hospital but thereafter the claimant/injured had taken the treatment
at Patidar hospital or at Ahmedabad has not been made clear, in such
circumstances, the medical bills have rightly been disbelieved by the claims
tribunal of worth Rs.45,000/-. In addition to the aforesaid, the tribunal has
recorded a finding of permanent disability relying upon the certificate Ex.P/13
and awarded Rs.50,000/-, In the facts and circumstances of the present case,
looking to the percentage of permanent disability, the amount awarded appears
to be just and proper. However, in conventional heads such as pain and
suffering, transport expenses and special diet, nothing has been awarded except
Rs.2,000/-, therefore in view of this court Rs.25,000/- further deserves to be
awarded in the said head and the amount is enhanced as Rs. 25 000/— making
the total compensation as Rs.77,000/-.

17. InM.A.No.298/2011 which is filed by L.Rs. of deceased Nimesh
Adhyapak, from the evidence brought on record by the wife of the deceased,
it appears that he was a contractor. No document regarding the work of
contractorship has been produced. In the statement of Smt. Raksha Adhyapak
it is stated that deceased had constructed the house of 4-5 persons but
statement of none of those persons have been recorded before the claims
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ttibunal. The date of accident in the present case is 3 1/5/2008. The income-
tax return of year 2005-06 has been produced and thereafter income tax
return of year 2008-09 has been filed. It may be noted here that income tax
return for the year 2006-07 and 2007-08 have not been filed. In addition to
the aforesaid, no evidence of performing the contractorship work has been
produced, merely relying upon income tax return of one year, the tribunal has
accepted the earning as Rs.1,20,000/- and after deducting 1/3rd towards
labour expenses, accepted the net earning of deceased as Rs.80,000/- per annum.
In the considered opinion of this court, even if the deduction of one-third has been
held illegal, even then, the earning of deceased cannot be accepted more than
Rs.80,000/- per annum without proving the said fact from the material on record
regarding the construction work done by the deceased. In that view of the matter,
if the earning is accepted as Rs.80,000/- per year as accepted by the tribunal and
after deducting 1/4th towards personal expenses looking to the number of
dependénts, then loss of dépendency comes to Rs.60,000/-.

18. At this stage, Mr. Jindal contends that mother of the deceased has
already died and the father may be dependent on other brothers, therefore his
dependency cannot be counted, but I do not find substance in his arguments.
When the claimants are wife, father and mother along with kids, in such
circumétances the mother may-be treated as dependant and on the date of
filing of the petition, she was alive. It is further noted here that the father was
aged 80 years, therefore he cannot be treated as earning member, therefore
arguments so ddvanced by ShriJ indal is repelled. Accordingly, accepting the
dependency as Rs.60,000/- and applying the multiplier of 14 as per judgment
of Sarla Verma looking to the age of deceased, the loss of dependency comes
to Rs.8,40,000/-. The tribunal has awarded Rs.52,573/- in medical expenses
incurred by the family of deceased prior to-the death is to be maintained. In
addition to the aforesaid, the bills Ex.P/54 which is receipt of advance may
not be accepted but other bills Ex.P/55 to P/60 deserves to be accepted. The
total of the said bills comes to Rs. 2.873/-. On adding further sum of
Rs.25,000/- in conventional heads, the total amount comes to Rs.9,20,446/-,
If the amount so awarded by the tribunal Le. Rs.8,21,23 0/- is deducted from
the enhanced amount, then net enhancement comes to Rs5.99,146/- which is
rounded upto Rs.1 Lac. Accordingly, the appeal filed by the owner i.e.

M. A No.3744/2010 andthe appeal filed by the claimant, M.A.No0.298/2011
are hereby allowed to the extent indicated above. The appellants are entitled
to'receive the enhanced amount of Rs.1 Lacin addition to the compensation
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awarded by the tribunal along with interest @ 7.5% per annum. It is to be
further held that findings with respect to exoneration of the insurance company -
recorded by the claims tribunal, Ujjain stands set aside holding that-owner,
driver and insurance company shall be jointly and severally liable to pay the
amount of compensation as awarded by the tribunal and also the enhanced
amount, - :

19, M.AN0.2020/2010 filed by the injured/appellant is allowed in part
by enhancing the compensation by a further sum 6f Rs.25,000/- which shall
carry interest @ 7.5% per annum from the date of application. The cross
objections filed by the insurance company in the said appeal stands rejected.

20.  Itisdirected that claimants in M.A.No.298/1] and 2020/11 would be
entitled to receive the enhanced amount after payment of court fee before the
claims tribunal: It is further directed that amount of court fee paid by the
claimants shall be payable by the insurance company by way of cost to the -
claimants to which the certificate shall be issued by the claims tribunal. In the
facts and circumstances of the case, parties shall bear their own costs.

Appeal allowed. -

LL.R. [2014] M.P., 410
APPELLATE CIVIL
Before Mr. Justice N.K. Mody
M.A. No.2746/2011 (Jabalpur) decided on 27 F ebruary, 2013

SHREEKANT AGRAWAL & anr. ...Appellants
Vs. :
UNION OF INDIA - ...Respondent

Railways Claims Tribunal Act (54 of 1987), Sections 23,
123(c}(2), 124-A - Claim petition was dismissed on the ground that death
was not due to an untoward incident and the deceased who although
was a bonafide passenger was trying to get down from the running train
- Held - Merely because the deceased was de-boarding from the moving
train, the claim petition cannot be dismissed, as it was not a self inflicted
injury - It does not fall under exceptions (a) to () of proviso to Section
124-A - Deceased died in an untoward incident - Appellants entitled for
a compensation of Rs. 4,00,000/-, . - (Para 11)
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Cases referred :

© 2008 ACJ 1921, (2010) 12 8CC 443, 2012 ACJ 2507, 2013(1)
T.A.C. 166(Mad.). .

Anoop Shrivastava, for the appellants:
B.F. Adholiya, for the respondent. "

ORDER

N.K. Moby, J.: Being aggrieved by the award dated 19.05.2011 passed
by Railway Claims Tribunal, Bhopal in Case No.OA/Thw/293/07 whereby claim
petition filed by the appellants for compensation on account death of their son
Sanjay Agrawal was dismissed, present appeal has been filed.

2. Short facts of the case are that the appellants filed a claim petition
before the learned Railway Claims Tribunal , Bhopal Bench alleging that Sanjay
Agrawal was their son who fell down from train No.1465 Rajkot Express on
03.10.2006 at Vidisha while he was traveling from Ujjain to Vidisha and
sustained serious injuries and died. It was prayed that claim petition be allowed
and amount be awarded. The claim petition was contested by the respondent

_on various grounds including on the ground that since the incident was not an
untoward incident as defined under Section 123 (¢)(2) read with section 124-
A of the Railways Act, therefore, the respondent is not liable for payment of
compensation..It was alleged that according to the report of Divisional Railway
Manager alleged incident occurred when the deceased was tryingto get down
from the running train, therefore, the alleged incident is covered under Exception
(2) and (b) of Section 124-A of the Railways Act i.e. selfinflicted injury on
his own criminal act. It was prayed that the claim petition be dismissed.

3. After framing 6fissués and recording of evidence the learned Tribunal
dismissed the claim petition against which present appeal has been filed.

4. Learned counsel for the appellant submitted that the impugned award

i
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passed by the learned Railway Claims Tribunal is illegal and incorrect and
deserves to be set aside. It was submitted that the learned Tribunal found that
the death of the deceased was due to an untoward incident as defined under
Section 123(c)(2) of the Railways Act. It is also submitted that the learned
Tribunal has also found that there is no evidence regarding speed of the train
at the time when the deceased was trying to get down from the train. It is
submitted that dismissing the claim petition only on the ground since it is not
untoward incident, therefore, it was a wrong decision on the part of deceased
is perverse. It is submitted that on this ground claim petition could not have
been dismissed. It is submitted that appeal filed by appellants be allowed and
the impugned judgment passed by the learned court below be set aside.

5. Learned counsel for the respondent submits that the findings recorded
by the learned Tribunal are based on due appreciation of evidence which
requires no interference. It is submitted that appeal be dismissed.

6. From perusal of record, it appears that at the relevant time deceased
Sanjay Agrawal was traveling from Ujjain to Vidisha in the said train along
with his mother Smt. Shashi Agrawal and sister Vinita Agrawal. It has also
come in evidence that all of them were traveling in general compartment. It
has also come on record that the compartment in which the deceased was
traveling was over crowded. It has also come in evidence that at the relevant
time Vinita got down.

7. Chapter XIII of the Railways Act deals with the liability of Railway
Administration for death and injuries to passengers due to accident. Section
123 of the Act deals with the definitions. Sub-section (c) of Section 123 lays
down the definition of untoward incidents, which reads as under: -

(iv) the paternal graﬁdparent wholly. dependent on the deceased
passenger.

{c) "untoward incident' means

(D@  the commission of a terrorist act within the meaning of
sub-section (1) of section 3 of the terrorist and Disruptive
Activities (Prevention) Act, 1987 (28 of 1987); or

(i) the making of a violent attack or the commission of

oy
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robbery or dacoity; or .

@ity . the indulging in rioting, shoot-out or arson, by any
person in or on any train carrying passengers, orina waiting
hall, cloak room or reservation or booking office or on any

_ platform or in any other place within the precincts of a railway
station; or ‘ b ‘

(2)  the accidental falling of any passenger from a train
carrying passengers."

8.  "Section 124A deals with compensation on dccount of untoward
incident, according to which when in thé course of working a railway an
untoward incident occurs, then whether or not there has been any wrongful
act, neglect or default on the part of the railway administration such as would
entitle a.passenger, who has been injured or the dependent of a passenger
who has been killed to maintain an action and recover damages in respect
thereof. This section further lays down that the Railway administration shall,
notwithstanding anything contained in any other law, be liable to pay
compensation to such extent as may be prescribed as a result of such
unwarranted incident: Proviso of this section lays down the circumstances in
which no compensation shall be payable if the passenger dies or suffers injury,
which are as under: - .

(a)  suicide or attempted suicide by him;

(b) - self-inflicted injury;

()  hisowncriminal act; -

(d)  anyact committed by him in a state of intoxication or
insanity; '

(e any natural cause or disease or medical or surgical

{reatment unless such treatment becomes necessary due to
injury caused by the said untoward incident.

9, In the matter of Thomas Vs. Union of India, 2008 ACJ 1921 wherein
the passenger was attempting to get off the train as he had boarded a wrong
train when he fell down and his legs were crushed under the wheels and the
defence was that the accident occurred due to his own negligence, and the
question for consideration before Hon'ble Kerala High Court was whether
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negligence of injured can dis-entitle him from claiming compensation under
Section 124-A of Railways Act, Divisional Bench of Kerala High Court held
that negligence of either the railway administration or that of the injured is not
relevant. It was further held that since the passenger has not suffered injuries
due to any of the reasons stated in exceptions (a)to () of proviso to Section
124-A, therefore, he is entitled for compensation. In the matter of Jameela
vs. Union of India, (2010) 12 SCC 443 wherein deceased was standing at
open door of compartment of running train and falling to his death, Hon'ble
Apex Court held that since the death of said passenger was neither a case of
. suicide nor as a result of self-inflicted injury and also due to his own criminal
act nor was he in a state of intoxication or insanity, nor any natural cause or
disease, therefore, the claimants are entitled for compensation. In the matter
of Mohan Lal Vs. Union of India, 2012 ACJ 2507 wherein passenger boarded
a wrong train and as soon as she realized that it is a wrong train she tried to de-
_board the said train and in that process she fell and died on spot, Punjab and
Haryana High Court held that the deceased was a bonafide passenger and she
died in an untoward incident, hence entitled for compensation.

~10.  Inthe matter of Unior of India vs. P. Krishnan and Another 2013(1)
T.A.C. 166 (Mad.) wherein deceased while traveling in Electric ngin was hit
by an electric post and as a result of which he fell down from the train and
died and the claim petition filed was opposed on the ground that deceased
was not a bonafide passenger and he fell down from train and died on account
of his own negligence and carelessness, the Tribunal concluded that the
deceased was a bonafide passenger on the relevant date and no definite material
was found that deceased was careless and negligence and thereby hit by
principle of self inflicted injury, Madras High Court held that cause of self-
inflicted injury when a person accidentally falls from train because of some
jetk in such circumstances it would not amount to self inflicted injury but an
untoward incident and of the claimants are entitled for compensation.

11.  Inthe present case, learned Tribunal has found that the deceased was
a bonafide passenger. The relevant ticket was also found. The fact that the
deceased was bonafide passenger is further corroborated from the evidence
of his mother and sister who were the co-passengers. In the facts and
circumstances of the case, only because the learned Tribunal found that it was
awrong decision on the part.of'the deceased when he was de-boarding from
the moving train, the claim petition cannot be dismissed, as it wasnot a self
inflicted injury and was an untoward incident. _
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12, Inview ofthis, appeal filed by the appellants is allowed. The impugned
award passed by the learned Tribunal is set aside holding that the appellants
are entitled for compensation of Rs.4,00,000/-. The respondent is directed
to pay a sum of Rs.4,00,000/- along with interest from the date of accident at
the rate of 9% per annum to the appellants. The learned tribunal is directed to
invest 80% of the said amount on long term fixed deposit in the name of
appellant No.2 in the nearest Nationalized Bank, in the area where the appellant
No.2 is residing, with the condition that the bank will not permit-any loan or
advance. Interest on the said amount shall be credited on monthly basis in
S.B. Account of appellant No.2, which shall be opened by the appellant No.2
from where appellant No.2 can withdraw the amount as per her needs.
However, on an application by the appellant No.2 this condition could be
modified by the learned tribunal in exceptional circumstances, if made out by
the appellant No.2.

'No order as to costs.
Appeal allowed.

LL.R. [2014] M.P., 415
APPELLATE CIVIL
Before Mr. Justice M.C. Garg
-M.A.No. 646/2003 (Jabalpur) demded on 14 March, 2013

RAJENDRA PRASADMISHRA ... Appellant
Vs. ‘
MAMTA & ors. ... Respondents

Workmen's Compensation Act (8 of 1923), Section 44 - Penalty
- If there is a dispute about the relationship of employee and employer
then the liability to pay compensation arises only after the claim is
ascertained if compensation is not paid within 30 days thereafter without
any justification, employer is-liable to pay penalty - Since the claim
after being ascertained has been paid w1thm 30 days, no penalty should
have been imposed. (Para 12)
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Jasneet Hora, for the appellant.
None for the respondents though served.

ORDER

M.C. Gara, J.: A short point involves in this appeal as to whether
the appellant made himselfliable to pay penalty in accordance with Section
4A of the Workmen's Compensation Act, 1923 which reads as under :

“4A. Compensation to be paid when due and penalty for
default.— (1) Compensation under section 4 shall be paid
as soon as it falls due.

, - (2)Incases where the employer does not accept the liability
for compensation to the extent claimed, he shall be bound to
make provisional payment based on the extent of liability which
he accepts, and, such payment shall be deposited with the
Commissioner or made to the workman, as the case may be,
without prejudice to the right of the workman to make any
further claim.

(3) Where any employer is in default in paying the compensation
due under this Act within one month from the date it fell due,
the Commissioner shall— )

(a) direct that the employer shall, in addition to the amount of
the arrears, pay simple interest thereon at the rate of twelve
per cent per annum or at such higher rate not exceeding the
maximum of the lending rates of any scheduled bank as may
be specified by the Central Government, by notification inthe
Official Gazette, on the amount due; and

(b) if, in his-opinion, there is no justification for the delay, direct
that the employer shall, in addition to the amount of the arrears,
and interest thereon pay a further sum not exceeding fifty per
cent of sué¢h amount by way of penalty:
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Provided that an order for the payment of penalty shall not be
passed under clause (b) without giving a reasonable opportunity
to the employer to show cause why it should not be passed.

Explanation.—For the purposes of this sub-section,
“scheduled bank™ means a bank for the time being mcluded in
the Second Schedule to the Reserve Bank of India Act, 1934
(2 0f 1934). '

(3A) The interest and the penalty payable under sub-section
(3) shall be paid to the workman or his dependant, as the
_case may be.

2. To appreciate the submission of learned counsel for the appellant,
who submits that there was no occasion for the appellant to pay any
compensation to the legal representations of the deceased-Devraj Pate] who
died in the accident and whose relatives have claimed that he was anemployee
of the appellant/company. It is submitted that the appellant would have been
liable to deposit compensation, had the appellant admitted the factum of
employment of deceased-Devraj Patel with the appellant. In fact the appellant.
never accepted him to be their employees and, therefore, the question of
payment of any compensation on account of his death to his legal heirs did
not arise. Thus, if there was no liability on the appellant to pay compensation,
the question of payment of any penalty does not arise.

3. Itis submitted that the appellant has contested the claim of the legal heirs
of the deceased-Devraj Patel who filed compensation petition under the
Workmen's Compensation Act because of death of deceased-Devraj Patel in the
accident.

4. The case of the claimants was based upon their submissions that
deceased-Devraj Patel was the employee of the appellant being posted as
Cleaner in the bus in question at the relevant point of time.

5. In their reply to the claim petition, appellant denied that Devra_] Patel
was employed as cleaner in the bus in question. This fact is born out from the
pleadings in the written statement filed by the appellant inasmuch as in para-
1 of the written, the appellant has stated as under :

“1. A UF B BRSHT HHF—1 AT WeR 2 AfsT 78 PR
Tl & % 0% JITEE THE 1D T HAF HoRo 17 —3745 A
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6. It is submitted that in view of aforesaid denial of the claim of the
respondent for compensation on account of death of deceased-Devraj Patel,
issue No.1 was framed.

7. It is submitted that even in the evidence which came on record, the
appellant denied that deceased-Devraj Patel was not an employee of him. In
this regard they have examined Rajendra Mishra (DW1) who appeared as
sole witness of the appellant and has categorically stated that deceased was
not an employee of the appellant and was not posted as Cleaner at the relevant
point of time.

8. It is submitted that Workmen's Commissioner has reached to a
conclusion that deceased was an employee merely because appellant has not
produced the record, such as, employment register, wages register. It is also
submitted that this decision of the Tribunal does not hold that the appellant
was guilty of not depositing the compensation amount or that on account of
non-depositing the compensation amount, the appellant become liable to pay
penalty under Section 4A of the Act.

9. The appellant has relied upon the judgment of Hon'ble Apex Court in
the case of Ved Prakash Garg Vs. Premi Devi and others, reportin (1997)
8 SCC 1 wherein while discussing the liability to pay penalty under Section
4A, the Apex Court has been pleased to make the following observations :

“9. Before we deal with the rival contentions and have a look
at the divergent viewpoints expressed by the different High
Courts on this question, it will be necessary to keep in view
the relevant statutory schemes in the light of which this
controversy has to be resolved. The Compensation Act deals
with the provisions for payment by certain classes of employers
to their workmen of compensation for employment injuries
caused by accident. There is no dispute between the parties
that the deceased drivers and cleaner in these cases were
workmen employed by the appellant-employers. Section 3 of



LL.R.[2014]M.P.  Rajendra Prasad Mishra Vs. Mamta 419

the compensation Act deals with 'Employer's liability for
compensation'. subsection (1) thereof lays down that 'if
personal injury is caused to a workman by accident arising
out of and in the course of his employment, his employer shall
be liable to pay compensation in accordance with the
" provisions of Chapter Il'. It is also not in dispute that fatal
personal injuries were caused to the workmen by accidents
which arose out of and in the course of their employment
because of which they were working on the motor vehicles of
the appellant-employers when they met their ends on account
of motor accidents. Section 4 of the Compensation Act deals
with 'Amount of compensation'. It lays down the statutory
scheme for computing the compensation payable in cases of
the types of accidental injuries suffered by the workmen
concerned. The employer, on a conjoint reading of Sections
3(1) and 4(1) of the insured workmen under circumstances
. contemplated by these provisions. Then follows Section 4A
of the Compensation Act with which we are directly
concerned.” :

10. A mere look at the aforesaid provision quoted above shows that
Section 4A deals with the time for payment of compensation as required to
be computed under Section 4. Sub-section (1) thereof mandates that
compensation shall be paid as soon as it falls due. Sub-section (2) thereof
contemplates a situation wherein the employer though accepting his liability to
pay compensation to his injured workman disputes the extent of the claim of
compensation and in such a case subsection (2) enjoins him to make provisional
payment based on the extent of accepted liability by depositing it with the
Commissioner or to pay it directly to the workman. It is obvious that such an
obligation of the employer would not arise under Section 4A sub-section (2)
if he totally disputes his liability to pay on grounds like the injured person
being not his employee or that the accident was caused to him at a time when
he was not in the course of employment or that the accident caused to him did
not arise out of his employment. IF such disputes are raised by the employer
then his obligation to make provisional payment under sub-section (2} of
Section 4A would not arise and his liability would depend upon the final
adjudication by the Workmen's Commissioner at the end of the trial. in that
light when sub-section (3) of Section 4A is seen it becomes obvious that once
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the compensation due under the Act becomes ascertained either provisionally
under sub-section 92) or finally on adjudication’by the Commissioner and if
the employer does not pay the same within one months from the date it thus
falls due, the Commissioner.can direct under sub-clause (a) of Section 4a(3)
interest at the rate provided therein and also penalty as contemplated by sub-
clause (b) thereof as per the amended Section 4A(3) of the Compensation
Act but even under the unamended Section 4A(3) which applied at the relevant
time a clear distinction is made by the Legislature between the imposition of
penalty by way of a further sum not exceeding fifty per cent of compensation
found payable when it 1s not paid within the requisite time as and when it fell
due.

11.  Thus even in the scheme of unamended Section 4A(3) or as per the
amended Section 4A(3) read with clauses (a) and (b) thereof, it becomes clear
that additional amount of compensation can be levied against the defaulting
employer by way penalty if it is shown that there is no justification for the delay on
his part in making good the compensation amount to the claimant. Interest payable
on the principal amount, if not paid when it fell due, is not considered by the
Legislature to be a penalty. This is further highlighted by the proviso to Section
4A(3) as substituted by Act 30 of 1995 which clearly indicates that a penalty
amount under clause (b) cannot be imposed against the employer without giving
him reasonable opportunity to show cause. No such show cause notice is
contemplated while imposing interest on default of payment of the principal amount
on the part of the employer as per Section 4A(3) (2). Absence of this provision is
obviously based on the Jegislative intent that interest on principal amount is not by
way of penalty. Therefore, the employer need not be heard in this connection. A
simplicity default in payment of compensation within the time of one month from
the date it fell due would automatically attract the provision of simple interest
under Section 4A(3) as per the rate prescribed therein and for such imposition of
interest no question of justification for the delay is countenanced by the Legislature.
But while imposing penalty justification for delay would be a good defence for the
employer for meeting such claim for penalty. The same aspect is further highlighted
by Section 4A(3)(a) of the Compensation Act as existing on the Statute book at
present which shows that the interest payable under sub-section (3A) is to be
paid to the workman or his dependant while the penalty imposed is to be credited
to the State Government. It is in the light of the aforesaid statutory Government. It
is in the light of the aforesaid statutory scheme of Section 4A that the question
posed for our consideration has to be resolved.”
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12. A bare perusal of the aforesaid para of the judgment, shows that if
there is a dispute about the relationship or stand has been taken by the employer
that the deceased was not his employee, then the liability to pay compensation
arises only after the claim is ascertained by the Workmen's Commissioner
and compensation is not paid within 30 days thereafter. In the present case,
admittedly the claim after being ascertained has been paid by the Insurance
Company within 30 days, as such it is not a case where penalty should have
been imposed upon the appellant.

13.  With the aforesaid, this appeal is allowed.

Appeal allowed.
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APPELLATE CIVIL
Before Mr. Justice N.K. Mody
M.A. No. 2569/2011 (Indore) decided on 14 March, 2013

RAJENDRA SINGH ...Appellant
Vs. :
KALOO SINGH ...Respondent

Civil Procedure Code (5 of 1908), Order 11 Rule 2 & Order 41
Rule 23 - Principles of Res-Judicata - Earlier suit for permanent
injunction dismissed - Subsequent suit was filed for declaration and
possession - Held - Subsequent suit is not barred by principles of Res-
Judicata - No error has been committed by appellate court in allowing
the appeal and setting aside the order passed by trial court, in remanding
the case. ' (Para 6)
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Cases referred :
T

(2008) 8 SCC 485, AIR 1970 SC 1659, AIR 1993 SC 1756.
Sunil Jain, for the appellant.
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S.K. Pawnekar, for the respondent.
ORDER .

N.K. Moby, J.:- Being aggrieved by the judgment and decree dated
9/9/2011 passed by IIl ADJ, Mandsaur in Civil Regular appeal No.18-A/11
arising out of judgment and decree dated 30/9/2010 passed by I Civil Judge
class-11, Mandsaur in civil suit No.61-A/09 whereby the suit filed by the
respondent was dismissed, was set aside and the case was remanded, the
present appeal has been filed.

2. Short facts of the case are that respondent filed a suit for declaration
and possession on 13/5/2009. The suit was contested by the appellant on
various grounds including on the ground that suit filed by the respondent is
barred under Order II Rule 2 CPC as respondent earlier filed a suit for
permanent injunction on 11/9/2002 which was dismissed on 23/6/2008 and
no appeal was filed by the respondent. It was alleged that Judgment passed
carlier against the appellant had attained finality and respondent had admitted
that respondent was never in possession of the suit'property. It was prayed
that suit be dismissed. After framing of issues and recording of evidence learned
trial court dismissed the suit on the ground that suit filed by the respondent is
hit by Order Il Rule 2 CPC and also decided other issues, against which an
appeal was filed by the respondent which was allowed and the decree passed
by the learned trial court was set aside and the case was remanded, hence this
appeal.

3. Learned counsel for hppellant submits that impugned judgment passed
by learned appellate court is illegal and deserves to be set aside. Learned
counsel placed reliance on Order Il Rule 2 CPC which reads as under:-

2. Suit to include the whole claim -

(1) Every suit shall include the whole of the claim which
the plaintiffis entitled to make inrespect of the cause of action;

- but a plaintiff may relinguish any portion of his claim indrder
to bring the suit within the jurisdiction of any court.

(2)  Relinquishment of part of claim - Where a plaintiff omits
to sue in respect of, or intentionally relinquishes, any portion
of his claim, he shall not afterwards sue in respect of the portion
so omitted or relinquished.’

o
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4. Ttissubmitted that since the relief of possession was not claimed in -

the earlier suit therefore it is presumed that respondent relinquished that part
of the claim. Learned counsel further submits that even if it is assumed that
respondent was not entitled to file the suit subsequently for possession, then
too, there was no justification on the part of learned appellate court to remand
the case. For this contention reliance is placed on a decision in the matter of
Municipal Corporation, Hyderabad Vs. Sunder Singh, (2008) 8 SCC 485

wherein it was observed that 'before invoking the provision regarding remand
of a case by the appellate court under Order 41 Rule 23 CPC the conditions
precedent laid down therein must be satisfied. Order 41 Rule 23 would be
applicable when a decree has been passed on a preliminary issue. The appellate
court must disagree with the findings of the trial court on the said issue. Only
when a decree is to be reversed in appeal, the appellate court may if it
- considers necessary, remand the case in the interest of justice." It is submitted
that appeal be allowed and impugned judgment passed by the learned appellate
court be set aside.

5. Learned counsel for respondent submits that since the subsequent suit
filed by respondent is on a different cause of action for which the cause of
action accrued to the respondent on 23/6/2008 when the former suit filed by
the respondent was dismissed, thercfore the suit filed by the respondent does
not hit by Order I Rule 2 CPC. Learned counsel placed reliancé on a decision
in the matter of Sidramapaa Vs. Rajashetty, AIR 1970 SC 1659, wherein
Hon. Apex Court observed that 'cause of action in subsequent suit is different
and relief asked for in subsequent suit not one which could have been asked
for in earlier suit, it was held that subsequent suit is not barred.' Learned
counsel further submits that since the suit was dismissed mainly on the ground
that because of Order Il Rule 2 CPC the suit filed by the respondent is not
maintainable, therefore learned court below committed no error in remanding
the case in wholesole. It is submitted that appeal has no merits and same be
dismissed.

6. In the aforesaid matter the Hon'ble Apex Court has further observed
that where the cause of action on the basis of which the previous suit was
brought does not form the foundation of the subsequent suit and in the earlier
suit the plaintiff could not have claimed the relief which he sought in the
subsequent suit, the plaintiff's subsequent suit is not barred by Order Il Rule
2 CPC. In the matter of Shri Inacio martins Vs. Narayan Hari Naik, AIR
1993 SC 1756 wherein earlier suit for injunction was dismissed and subsequent

N
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suit was for declaration of title with recovery of possession, the Hon'ble Apex
Court has held that the subsequent suit is not barred by principles of res-
judicata. Keeping in view the aforesaid position of law, this court finds that
the learned Appellate court has not committed any error in allowing this appeal
and setting aside the order passed by the learned trial court in remanding the
case.

7. In view of this appeal has no merits and the same stands dismissed.
No order as to costs.
Appeal dismissed.

LL.R. [2014] M.P., 424
APPELLATE CIVIL
Before Mr. Justice M.K. Mudgal
F.A. No. 286/2003 (Gwalior) decided on 26 July, 2013

PRADUMN SINGH & ors. : ...Appellants
Vs. '
SHIV RAJ SINGH & ors. ...Respondents

A. Evidence Act (I of 1872), Section 68 - Mode of proof of
document required to be attested - Document shall not be used as
evidence until one attesting witness has been called for proving its
execution, if there be an attesting witness alive and subject to the
process of the Court and capable of giving evidence. (Para1l)
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B. Succession Act (39 of 1925), Sections 74 & 119 -
Succession - Will - Original Will not produced - Name of typist not
mentioned - Also not clear that who drafted the Will - Name of one
witness was typed but name of another witness was not typed and was
written in handwriting - Person who typed the Will not examined - As
the name of second Attesting Witness was not typed reveals the
probability that he was not present when the Will was typed - Evidence
of first attesting witness not recorded - Second attesting witness
deposed that he was not aware of assets or property which was included
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in Will - He also expressed his ignorance regarding person who typed
the Will and the place where it was actually typed - Execution of Will
not proved. (Paras 13-18)
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C. Civil Procedure Code (5 of 1908), Order 18 Rule 4 -
Affidavit - Affidavit prepared by counsel and the witness merely signing
it - It can be inferred that statement produced on behalf of witness is
not his actual statement. (Para17)
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Cases referred :

2008 (2) MPLJ 321,2007(2) MPLJ 1, 2008(1) MPHT 340, 2006(1)
MPWN S.N. 85, 1957 MPLJ 755, AIR.1959 SC 433, AIR 1990 SC 396,
2003 AIR SCW 177.

S.5. Bansal, for the appellants.
Sanjeev Jain, for the respondents.

JUDGMENT

M.K. MupcaL, J. :- This first appeal under Section 96 of the Code of
Civil Procedure has been preferred by the appellants/defendants assailing the
judgment and decree dated 29.8.2003 passed by learned XII Additional District
Judge Gwalior (Fast Track Court) (Shri H.N.Awasthi) in Civil Suit No.11-A of
2003 whereby, the suit filed by the plaintiffs for declaration of title and permanent
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injunction was decreed holding that the disputed house is of the ownership of the
plaintiffs and they are in possession of the same. In this appeal, the appellants are
referred as'defendants' and respondents as 'plaintifis'.

(2). The admitied facts arc as follows :

“The suit house bearing No0.40/940 is situated at Amkho
Lashker Gwalior which was owned by the deceased Madho
Singh who had one brother Chatur Singh. Chatur Singh had
two sons Gopal Singh and Shivendra Singh. The plaintiffs no.1 .
to 3 are sons of Shivendra Singh and plaintiffno.4 is the son of
Gopal Singh. The plaintiff no.5 Shivendra Singh has expired
during pendency of the suit. The map of the disputed house
attached with the plaint is a part of the suit and in this case, the
disputed house is referred to as "disputed property'.

(3).  TFacts, in brief, of the plaint are that Late Madho Singh retired

Commandment I.P.S who died on 8.7.1997 was owner and title holder of the
disputed property which was his self-acquired property. The plaintiffs got
ownership of the disputed house on the basis of will dated 30.6.1997 Ex.P/1

which was duly executed by deceased Madho Singh in their favour during his
life time. The plaintiffs have furthier pleaded in para 9 of the plaint that they are

legal heirs of the deceased Madho Singh also. Hence, after the death of
deceased Madho Singh, the plaintiffs have become owner and title holder of
the disputed property. The plaintiffs No.1 to 3 being real brothers and plaintiff
no.4 being their cousin, were having equal share in the disputed property. The
plaintiff no.5 has already expired. After the death of deceased Madho Singh, '
names of plaintiffs have been mutated in his place to the disputed property.
The defendants are in relation of deceased Madho Singh's wife and trying to
grab the house. They have no title or interest in the said property. When they
tried to dispossess the plaintiffs on 24.9.1999, the plaintiffs had to file the suit
as stated above. .

(4).  The defendants submitted their joint written statement and denying the
plaint allegations, alleged that the plaintiffs have illegally got the said house
mutated in their names against which, an appeal has also been filed by them in
the Municipal Corporation, Gwalior. It was further alleged that during his life
time, deceased Madho Singh did not execute the will Ex.P/] in favour of the
plaintiffs. On the other hand, deceased Madho Singh had executed a will in
favour of the defendants on 7.2.1992 Ex.D/2 which is valid. The will produced
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by the plaintiffs alleged to have been executed by deceased in their favour is
a forged document, on the strength of which, plaintiffs cannot claim the
ownership and title to the disputed property. The defendants have further
pleaded that they are owner of the disputed house on the basis of-will Ex.D/
2. Hence, prayed for dismissal of the suit. :

(5).  That, learned trial Court after framing four issues and after recording
evidence of both the parties and having discussed the recorded evidence in
detail, has decreed the suit vide impugned judgment dated 29.8.2003. The
trial Court has not found proved both the wills Ex.P/1 and Ex.D/2, yet the
plaintiffs' suit has been decreed holding that the plaintiffs are to be successors
of the deceased Madho Singh.

(6). The following questions arise for consideration in this appeal:

(I). Whether or not the will dated 7.2.1992 Ex.D/2 was executed by
the deceased Madho Singh in favour of the defendants?

(u) Whether or not the will dated 30.6.1997 Ex.P/1 was executed by
the deceased Madho Singh in favour of the plamtlffs‘P -

(iii). Whether, the plaintiffs have acqulred the title to and ownership of
" the disputed property being successors/heirs of the deceased Madho Singh?

(iv). Whether, the findings of the learned trial Court are based on
proper reasomngs?

(7).. Assailing the findings recorded by the learned trial Court, learned
counsel for the appellants submits that the learned trial Court has committed
grave error in disbelieving the will Ex.D/2 dated 7.2.1992 executed by the
deceased Madho Singh in favour of the defendants and further submits that
execution and attestation of the said will was proved by the statement of
Arjun Rao Phalke (DW3) which was corroborated by C.G. Jagtap (DW2)'s
statement. Both the witnesses have deposed in their statements that the will
Ex.D/2 was executed and signed by the deceased Madho Singh in their
presence. However, the evidence of said witnesses has not been considered
properly. The counsel further argues that the suit filed by Shivraj Singh and
others was not maintainable on the filing date I.e. 25.9.1997 on the basis of
their being the successors as all the four plaintiffs cannot be successors of the
deceased Madho Singh. The plaintiff no.5 Shivendra Singh who is son of
deceased's brother Chatur Singh had not filed the suit earlier. He joined the
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suit subsequently and died during pendency of the suit. Therefore, the suit
ought not to have been decreed in favour of the plaintiffs on the basis of their
being successors of the deceased Madho Singh. Learned counsel for the
appellants placing reliance on the following judgments have requested for setting
aside the impugned judgment and decree and for dismissal of the suit, the
judgments are as follows :

(I).  Sundariya Bai Choudhary Vs. Union of India and Others 2008 (2)
MPLJ 321;

().  Gurudev Kaur and others Vs. Kaki and Others 2007 (2) MPLJ 1;

(ii). Govardhandas Agrawal Through L.Rs Vs. Smt. Topabai Agrrawal
and another 2008 (1) MPHT 340; and

(iv). Hazara Bradi Vs. Lokesh Dutta Multani 2006 (I) Weekly Notes S.
N. 85).

(8). Refuting the arguments advanced by the appellants' counsel, learned
counsel for the respondents pleads that the findings recorded by the learned
trial Court are based on proper reasonings as the will Ex.D/2 is a forged and
fake document which was prepared after the death of the deceased Madho
Singh. The said will is prepared on a simple paper. It is neither registered nor
attested by any Notary. Moreover, the name of the scribe or typist is not
mentioned on the said will. The original will has not been produced. Ex.D/21s .
a photocopy which is not admissible in evidence. Besides the alleged attesting
witness Arjun Rao Phalke {D'W3) has not proved the attestation and execution
of the said will as per Section 68 of the Evidence Act. So far as C.G.Jagtap
Rao's statement is concerned, he is neither an attesting witness nor he has put
his signature in any manner on the will. Learned counsel further submits that
the witness C.G. Jagtap Rao has been shown as executor in this will but no
probate has been obtained by him so far. C.G. Jagtap wanted the said house
to be given to his friend Shivkaran Singh Bhadoria retired DSP, who was
residing adjacent to the disputed house. Owing to which, the will has been
prepared with the connivance of the said witness C.G. Jagtap and he has
played an active role in fabrication of the said document. Learned counsel
placing reliance on the following judgments has submitted that the appeal be
dismissed and the impugned judgment and decree be affirmed :

().  Narayan Krishnaji Joshi and another Vs. Krishnaji Mahadeo Joshi
1957 MPLJ 755; '
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().  H.Venkatachala Iyengar Vs. B.N.Thimmajamma AIR 1959 SC
433;

(9).  Arguments of both the parties were heard and the record of the lower
Court was perused.

(10).  On perusal of the said will Ex.D/2, it becomes clear that the will was
executed in favour of the three defendants. Out of them, defendant no.5
Ku.Kalpana has produced her statement under Order 18 Rule 4 of the Code
of Civil Procedure running in five pages and she has tried to say that the will
Ex.D/2 was executed and signed by the deceased Madho Singh in favour of
her sister.Smt. Ranjana defendant no.2, Smt. Vandana defendant no.4, and
herself. The age of Kalpana in her statement is shown to be 25 years on
4.4.2003. The alleged will was executed on 7.2.1992 on the basis of which,
witness Kalpana's age was 14 years at the time of execution of the will Ex.D/2.
In view of the facts, her statement cannot be believed for holding the execution
and attestation of the said will by the deceased Madho Singh. For proving of
awill, all the suspicious circumstances should be removed by the propounder.
In Kalyan Singh Vs. Chhoti AIR 1990 SC 396, the Hon'ble Apex court has
held that failure of propounder to remove suspicious circumstances by placing
satisfactory material on record-will could be said to be not genuine. The
relevant para 20 of the judgment is 20 is as under :

“20. It has been said almost too frequently to require repetition
that a will is one of the most solemn documents known to law,
The executant of the will cannot be called to deny the execution
or to explain the circumstances in which it was executed. It is,
therefore, essential that trustworthy and unimpeachable -
evidence should be produced before the court to establish
genuineness and authenticity of the will. It must be stated that
the factum of execution and validity of the will cannot be
determined merely by considering the evidence produced by
the propounder. In order to judge the credibility of witnesses
and disengage the truth from falsehood the court is not confined
only to their testimony and demeanour. It would be open to
the court to consider circumstances brought out in the evidence
or which appear from the nature and contents of the documents
itself. It would be also open to the court to look into
surrounding circumstances as well as inherent improbabilities
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~ of the case to reach a proper cenclusion on the nature of the
evidence adduced by the party™.

(11). What should be the mode of proof of execution of a will, has been laid
down by the Hon'ble Apex Court in Janki Narayan Bhoi Vs. Narayan
Namdeo Kadam 2003 AIR SCW 177. While dealing with the question
elaborately, the Apex Court has held in para 10 as under :

“10. Section 68 of the Evidence Act speaks of as to how a
document required by law to be attested can be proved.
According to the said section, a document required by law to
be attested shall not be used as evidence until one attesting
witness at least has been called for the purpose of proving its
execution, if there be an attesting witness alive, and subject to
the process of the court and capable of giving evidence. It
flows from this section that if there be an attesting witness alive
capable of giving evidence and subject to the process of the
court, has to be necessarily examined before the document
required by law to be aitested can be used in an evidence. On
a combined reading of Section 63 of the Succession Act with
Section 68 of the Evidence Act, it appears that a person
propounding the will has got to prove that the will was duly
- and validly executed. That cannot be done by simply proving
that the signature on the will was that of the testator but must
also prove that attestations were also made properly as required
by clause (c) of Section 63 of the Succession Act. It is true
that Section 68 of the Evidence Act does not say that both or
all the attesting witnesses must be examined. But at least one
attesting witness has to be called for proving due execution of
the will as envisaged in Section 63. Although Section 63 of the
Succession Act requires that a will has to be attested at least
" by two witnesses, Section 68 of the Evidence Act provides
that a document, which is required by law to be attested, shall
not be used as evidence until one attesting witness at least has
been examined for the purpose of proving its due execution if
such witness is alive and capable of giving evidence and subject
to the process of the court. In a way, Section 68 gives a
concession to those who want to prove and establish a will in
a court of law by examining at least one attesting witness even
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though the will has to be attested at least by two witnesses
mandatorily under Section 63 of the Succession Act. But what
is significant and to be noted is that one attesting witness
-examined should be in a position to prove the execution ofa
will. To put in other words, if oné attesting witness can prove
execution of the will in terms of clause (c) of Section 63 viz.
attestation by two attesting witnesses in the manner
contemplated therein, the examination of the other attesting
witness can be dispensed with. The one attesting witness
examined, in his evidence has to satisfy the attestation of a will
by him and the other attesting witness in order to prove there
was due execution of the will. If the attesting witness examined
besides his attestation does not, in his evidence, satisfy the
requirements of attestation of the will by the other witness also
it falls short of attestation of will at least by two witnesses for
the simple reason that the execution of the will does not merely
mean the signing of it by the testator but it means fulfilling and
proof of all the formalities required under Section 63 of the
Succession Act. Where one attesting witness examined to
prove the will under Section 68 of the Evidence Act fails to
prove the due execution of the will then the other available
attesting witness has to be called to supplement his evidence
to make it complete in all respects. Where one attesting
witness is examined and he fails to prove the attestation of the
will by the other witness there will be deficiency in meeting the
mandatory requirements of Section 68 of the Evidence Act’’.
(emphasis supplied).

12. Thewill dated 7.2.1992 Ex.D/2 is a photocopy of the will. The original
will was not produced on record and in this regard, no explanation on behalf
of the defendants has been given in their evidence. It is true that the registration
of will is not required under any provision of law. But if a document is registered,
it shall be presumed that the document is executed on a particular date and
time when the document is registered before the officer of the Registration
Office so no suspicion arises about execution of the antedated document. If a
document is prepared on the plain paper, it can be easily fabricated and
antedated. The will Ex.D/2 is prepared on plain paper and does not bear the
photo of tester of the deceased Madho Singh.
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(13). Itisevident from the will Ex.D/2 that the name of the typist has not
been mentioned on it and who has drafted the will, is also not clear. On the
last page, there is no signature of the tester below the typed word “signature’.
In other words, the place of signature is blank. The alleged will has been
attested by two witnesses Jai Singh Tomar and Arjun Rao Phalke (DW3).
The name of Jai Singh Tomar is typed but name of Arjun Rao Phalke (Dw3) is
not typed. Besides, his name has been written in handwriting. No explanation
has been given on behalf of the defendants claiming the title on the basis of the
will Ex.D/2. The typist by whom, Ex.D/2 was typed could have explained
about the discrepancy as to why the name of Arjun Rao Phalke (Dw3) was
not typed as that of other witness Jai Singh Tomar was, but the statement of
typist was not got recorded by the defendants. This circumstance reveals the
probability of Arjun Rao Phalke (DW3)'s absence when the will Ex.D/2 was
typed and owing to which, Arjun Rao Phalke's name was not typed at that
time and then further question arises leading to suspicion about Arjun Rao
Phalke (DW3)'s signature was obtained subsequently only to show him as an
attesting witness of the said will.

(14). Asperallegations of the written statement, the will Ex.D/2 was executed
by the deceased Madho Singh in favour of the three sisters as mentioned
earlier. It has neither been explained in Ex.D/2 nor has been explained by
defendants as to what was the reason for the deceased Madho Singh to have
executed the will Ex.D/2 in favour of three persons jointly. If the will had been
executed in favour of any one person, it would have been natural for the
deceased Madho Singh to have love and affection for him/her.

(15). The statement of Ku. Kalpana (DW1) does not have credence to
prove the execution and attestation of the will Ex.D/2 as Kalpana has deposed
in para 17 of her statement that she had seen the will Ex.D/2 at first aﬂer one
month from the death of Fufajl Le. the deceased Madho Singh. It is clear
_from this statement that the will was not executed in the presence of this witness.
Besides, the witness Kalpana has not claimed in her statement running to five
pages that when the will was executed, she was present there. Hence, it is
concluded that the statement of Kalpana (DW1) does not help to reach the
conclusmn ‘that the will Ex D/2 was executed by the deceased Madho Singh.

(16). The two witnesses namely Arjun Rao Phalke (DW3) and Jai Singh’ l

Tomar have been shown as attesting witnesses of Ex.D/2. The statement of
Jai Singh Tomar was not got recorded by the defendants. It has been shown

&,



#)

s

LL.R.[2014]M.P. Pradumn Singh Vs. Shiv Raj Singh . 433

by them that Jai Singh Tomar was no more yet his death certificate was not
produced on record: But death of Jai Singh Tomar has not been challenged
by the plaintiffs so it can be inferred that Jai Singh Tomar has died. Signature
of Jai Singh Tomar has not been proved by members of his family or by any
other person who was familiar with his signature.

(17). The defendants have produced the statement running to two pages of
Arjun Rao Phalke (DW3) under Order 18 Rule 4 of the Code of Civil
Procedure as one of the attesting witnesses of the will Ex.D/2 who has deposed
in the chief examination that the said will was executed and signed by Madho
Singh in his presence and he also signed the will as attésting witness. The
witness Arjun Rao Phalke (DW3) could not stand the cross-examination. In
para 8 of the statement, the witness has deposed that he got his statement
recorded in the affidavit that he was acquainted with Madho Singh and he
continued his relation with him till his end. Apart from this he did not get
anything else recorded in his affidavit. The affidavit was got prepared by
Ranjana's Advocate and he has only put his signature on it. It is obvious from
the statement that the contents of the affidavit regarding the execution of the
will signed by Madho Singh before him and signed by this witness himself as
attesting witness were not dictated by this witness. Thus, it is clear that all the
contents of the affidavit were got written by Ranjana's Advocate himself. On
this ground, it can be inferred that the statement produced on behalf of Arjun
Rao Phalke (DW3) is not his actual statement and so it cannot be taken as
sufficient evidence for proving the attestation and execution of the will Ex.D/2.

(18). Arjun Rao Phalke (DW3) has deposed in para 13 of his statement
that he was not aware of the assets or the property which was included in the
will. Moreover, he has expressed his ignorance regarding the person who has
typed the will and the place where it was actually got typed. The witness has
further stated that the will which was read out before him was already typed
and he only signed it. On the basis of the aforesaid facts, it becomes clear
that neither the will Ex.D/2 was executed by Madho Singh in his presence nor
he signed it in person in Madho Singh's presence. Hence, Arjun Rao Phalke's
statement does not prove and testify the execution of the said will'Ex.D/2.

v

(19). Overand above, as per pleadings of the defendants and the statements
of witnesses, the alleged will Ex.D/2 was executed at the residence of
Dr.Nivsarkar (as per para 11 of C.G.J agtap Rao (DW2)'s statement). Arjun
Rao Phalke does not reside adjacent to Dr.Nivsarkar's residence. In para 4
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of Arjun Rao's statement, it has come on record that he lives three Kms away
from Madho Singh's residence. This witness is also not Madho Singh's relative
and further it has not been explained as to why he was called for witness of
the execution of the will Ex.D/2. In para 10 of his statement, he has stated that
he does not recognize Madho Singh's handwriting. In the light of the facts and
circumstances, 1t appears that the statement of Arjun Rao Phalke is not only
incredible but also fabricatedly prepared for proving this will. By and large,
the learned lower Court has not erred in disbelieving the statement of Arjun
Rao Phalke (DW3).

(20). The defendants have produced the statements running to three pages
under Order 18 Rule 4 of the Code of Civil Procedure of another witness
C.G.Jagtap Rao (DW2) Retd. SDO for proving the execution of the will. As
per contents of the said will, Mr.C.G.Jagtap Raoc (DW2) is one of the five
executors of the will, but so far no one has got the probate on the basis of the
said will. Mr. C.G.Jagtap Rao {D'W?2) has not signed the will in any capacity.

(21). The witness C.G.Jagtap being aretired S.D.O. (Revenue) deposing
his statement cleverly has tried to prove execution and attestation of the will
Ex.D/2 and has deposed in his statement that the said will was executed by
the deceased Madho Singh at Dr.Nivsarkar's residence where the attesting
witnesses Arjun Rao Phalke (DW3) and Jai Singh Tomar had signed the will.
Presence of this witness is not indicated from the will Ex.D/2 though his name
is mentioned as one of the executors along with other four but it has not been
mentioned in it that C.G.Jagtap Rao and other four executors were present
when the said will was executed. The witness has deposed in para 10 that the
said will was typed on 5.2.1992 at Dr.Nivsarkat's residence and subsequently
again was typed on 7.2.1992. At that time, Arjun Rao Phalke (DW3), Jai
Singh Tomar, Madho Singh, Dr. Nivsarkar and he himself were present. But
contrary to this, Arjun Rao Phalke has stated in para 13 that he has no
knowledge of by whom the will was typed and where it was typed. The witness
has further deposed that when he signed the will, it was already got typed.
From the statement of Arjun Rao Phalke (DW.3), it is explicitly clear that the
will was not typed in his presence. These contradictory statements run counter
to each other as the said will actually was not got typed at Dr.Nivsarkar's
residence. Moreover, in para 16 of C.G.Jagtap Rao's statement, it has come
onrecord that Dr.Nivsarkar is still alive, yet his statement was not got recorded
by the defendants showing that the said will was actually typed at his residence.
As to why he was not produced, no explanation has been given by the -
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defendants. In para 22, this witness (DW.2) has admitted that the deceased
Madho Singh's photo has been affixed on the will dated 30.6.1997 Ex.P/1
which has been allegedly executed in favour of the plaintiffs. The presence of
this witness is also suspicious as he has admitted in para 9 that he resides 5
Kms away from Madho Singh's residence. Why this witness has actively
participated in execution of the will, no plausible reason has been found in his
statement whereas, he is not relative to the deceased Madho Singh.

(22). The story put forth by the defendants for execution of the will at
Dr.Nivsarkar's residence is also quite unnatural. The deceased Madho Singh
was retired IPS Officer. The will could very well have been executed at his
residence itself (which is disputed house), but no satisfactory explanation has
been brought out in this regard by the defendants. Besides, the will could
have been registered easily also as it was alleged to have been executed at

"Gwalior where, the registration facility is also available. It is pertinent to mention

here that the deceased Madho Singh put his signature in English as shown in

- Ex.D/2, For proving it as authenticated, the signature of Madho Singh could

have been sent for from his office or other department where, he had been
working for long time as government servant. But it was not done. If the
authenticated signatures had been sent for, both the signatures (disputed and
authenticated) could have been got examined through handwriting expert but

the defendants have not produced any reliable and cogent evidence for proving
the will Ex.D/2.

(23). Onperusal of C.G.Jagtap's statement, it gets clear that he has hidden
interest in this property as in para 21 of Kalpana Bundela's (DW.1) statement,
it has come on record that when she went to lodge the report in the Police
Station, Shri C.G. Jagtap and Shivkaran Singh Bhadoria went with her. Why

. it wasnecessary for Shri C.G.Jagtap for accompanying Ku. Kalpana for getting

the report lodged in the police station. On behalf of the plaintiffs, the story has
been put forth that said C.G.Jagtap Rao wanted the disputed house to be
given to his friend Shivkaran Singh Bhadoria, a retired DSP. Though this fact
has not been proved by the cogent evidence yet phrticipation of Shivkaran

Singh Bhadoria and C.G.Jagtap Rao for lodging the report through Kalpana
scems to be plausible. Besides, the statement of C.G.Jagtap Rao has no
substance in proving the will Ex.D/2. Thus, his statement is not found
trustworthy and credible. The trial Court has rightly discarded his evidence.

(24). Learned counsel for the appellants has placed reliance on the judgment
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of Sundeariya Bai Chaudhary Vs. Union of India 2008 (2) MPLJ 321 but
this judgment does not help in any way to the appellants' case as in this case,
it has been held by the High Court that the will either registered or unregistered
can be proved only by attesting witness if the attesting witnesses are alive. In
_ the instant case, statement of attesting witness Arjun Rao Phalke (DW3) has
not been found trustworthy as discussed earlier. In the same manner, other
judgments referred above by the appellants'’ counsel do not support the
defendants in the facts and circumstances of the case.

(25). Asper plaiﬁt allegations, deceased Madho Singh executed the will
dated 30.6.1997 Ex.P/1 in favour of the plaintiffs. On perusal of the will Ex.P/1,
it is clear that this will was typed by someone,) whose name has not been
mentioned on it and it is also not evident from the will, as to by whom it was
drafted. Daryab Singh and Pratipal Singh have been shown as attesting
witnesses of Ex.P/1. The statement of Pratipal Singh was not got recorded on
behalf of the plaintiffs though Daryab Singh has been examined.

(26). Having discussed the evidence of plaintiffs' witnesses in para 13 to
17, the learned trial Court has concluded that the plaintiffs have failed to prove
that the said will Ex.P/1 was executed by the deceased Madho Singh and
statements of attesting witness Daryab Singh Bundela was also discarded by
the trial Court. The reasons recorded by the trial Court are proper.

(27). During course of arguments, learned counsel for the respondents/
plaintiffs have stated before the Court that he does not want to press the
plaintiffs’ claim on the basis of Ex.P/1. Therefore, it is held that the plaintiffs
do no get any right on the basis of the will Ex.P/1.

(28). Now, itis to be considered whether, the plaintiffs have acquired title
to the disputed house on the basis of being successors of the deceased Madho
Singh?.

(29). Indisputably in para1 of the statement of plaintiff Shivraj Singh (PW1),
para 8 of the statement of Daryab Bundela (PW2) and para 14 and 15 of the
statement of Kalpana Bundela (DW1) it has come on record that Madho Singh
had one brother Chatur Singh who had two sons Gopal Singh and Shivendra
" Singh. Plaintiff No.4 is the son of Gopal Singh. When Madho Singh died his
brother Chatur Singh's son Shivendra Singh was alive. Madho Singh had died
issue less. His wife had already died before his death. Except Shivendra Singhno
other legal heirs as per schedule I of Section 8 of the Hindu Succession Act of
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Madho Singh was alive to succeed his property. On the basis of said fact, it gets
clear that as per Section 8 of the Hindu Succession Act after the death of Madho
Singh his property devolved to his brother's son Shivendra Singh.

(30). Itistrue that earlier the suit was not filed by Shivendra Singh as the
legal heir and successor of the deceased Madho Singh claiming to be the
owner of the disputed house. On the other hand, initially, the suit was filed by
Shivendra Singh sons plaintiff No. 1 to 3 and his brother Gopal Singh's son
plaintiff No.4 on the basis of Will Ex.P/1 as well as successor also who were
not successor of the deceased at the time of Madho Singh's death but during
pendency of the suit Shivendra Singh was joined as plaintiff No.5 in the suit.
He also died during pendency of the suit. The plaintiffs No. 1 to 3 are heirs of
Shivendra Singh. Considering the said fact, it is concluded that the learned
trial Court has not committed-any error in decreeing the suit in favour of the -
plaintiffs on the basis of successor of the deceased Madho Singh's disputed
property since the defendants are not legal heirs and their title have not been
found proved on the basis of will.

(31). Having taken into account the recorded evidence and legal aspect,
this Court comes to the conclusion that findings given by the learned trial
Court for decreeing the suit in favour of the plaintiffs do not require any
interference by this Court. Therefore dismissing the appeal, the impugned
judgment of the learned trial Court is hereby affirmed.

(32). Thecostofthisappeal ofthe respondents shall be borne by the appellants.

(3

The decree be drawn up accordingly.
Appeal dismissed.

LL.R. [2014] M.P., 437
APPELLATE CIVIL
Before Mr. Justice S.K. Seth
M.A. No. 2125/2011 (Indore) decided on 1 August, 2013

MANJU (SMT.) & ors. . ... Appellants
Vs. ’ R
MOHD. JAMIL & ors. ' ... Respondents

A.  Motor Vehicles Act (59 of 1988), Section 173 and Court
Fees Act (7 of 1870), Section 7 - Reduction of Valuation of Appeal -
Appellant prayed for and is permitted to reduce the valuation of claim
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in appeal - From Rs. 4,00,000/- to Rs. 3,00,000/-. (Para 10)

23 glev 17 A7 (1968 &7 59), TRT 173 VT ~raredy Bhy
FE5IE (1870 BT 7), ST 7 — T & FeqoT & Gerar oA —
ardfreneff 3 fra< fear ok 59 ardier F <@ &1 yeame T wem ) gty
9 T — wUd 400,000/~ ¥ HIL 3,00,000 /—.

B. Court Fees Act (7 of 1870), Section 7-Ad valorem Court
Fees - When appeal is preferred between 02.04.2008 to 09.01.2013
ad-valorem court fee of 10% - On the enhanced amount is payable and
when the appeal is preferred on or after 09.01.2013 court fee of 2.5%
subject to a maximum of Rs. 1,00,000/- would have been charged.
(Paras 7 & 10)

(A IRTAT DI T (1870 &7 7), arer 7 — HoAIqwre
AT B — W9 A, 02.04.2008 | 09.01.2013 B 9 YT BT W<
3, [EIIIER ARTAT BN 10% # — 9gmh 7 Wi w 2w 2 ol e
afler  09.01.2013 W AT IWD TeUI U BT w2, IfrEmaT B
1,00,000/— T B @ A, 25% # gy O @l S 2

Cases referred :
2013 (2) MPLJ 220, W.P. No. 14740/2008 decided on 18.11.2011
ORDER

"S.K. Sern, J.: This order shall dispose of I.A. No. 4231 of 2013
filed on behalf of appellants to reduce the valuation of appeal.

2. This is claimants® appeal under Section 173 of the Motor Vehicles
Act, 1988 for enhancement of compensation, for the death of one Ratansingh
in a motor accident. Claims Tribunal has awarded Rs.3,55,000 as
compensation payable jointly and severally by the respondents.

3. Appeal is valued at Rs. 4,00,000 but filed on a fixed court fee of Rs.
30/- along with an undertaking of one of the claimants, Smt. Manju, (widow
of Ratansingh) that the appellants shall pay the requisite court fee in view of
the M.P. Amendment 2008 made in the Court Fees in the event of dismissal
of the writ petitions filed in this Court challenging the vires of the Amendment
Act No. 6 of 2008. These writ petitions have been dismissed on 18.11.2011
and 1nterim order permitting filing of appeal on fixed court fees with an
undertaking have also come to an end. Even though the writ petitions have
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been decided, parties are still filing appeals on fixed court fee unchecked.

4. When questioned about the payment of requisite Court fee on memo
of appeal, learned counsel submitted that after the reduction of valuation, he
would pay the requisite court fee @ 2.5 % in the light of Single Bench order
passed in Ramgopal and another vs. Haneef Khan and others reported in
2013 (2) MPLJ 220.

5. Now the question is what would be the Court fee payable on the
memo of appeal in hand which was filed on 16.8.2011? In this context, it is
relevant to note various amendments made in the Court fees Act 1870 by the
State legislature from time to time. The first Amendment was brought about
by the M.P. Act No. 6 of 2008 w.e.f. 2.4.2008. By the said amendment
existing Article 11 was substituted as under :

“Article 11

Memorandum of appeal ~ (a) When presented
when appeal isnotfrom  to High Court-
decree or an order having (i) By the claimant Ten percent
force of decree. for enhancement of the of the enhanced
amount of award passed  amount claimed
by the Motor Accident in appeal.
Claims Tribunal
(ii) In matters Thirty Rupees
Other than subclause
(1)above: -
(b)When presented Twenty Rupees”
to the Civil
Court other than High
Court.

6. The constitutional validity of the said amendment was upheld by the
Division Bench of the Court vide common Ordér dated 18.11.2011 in-'W.P.
No. 14740/2008 and other connected matters. It is also relevant to point out
that as interim measure; this Court permitted filing of appeal against MACT
Award on a fixed Court fee of Rs. 30/- with an undertaking to pay the requisite
court fee as when required.

7. Now comes, the next amendment Act No. 3 0f2013 w.e.f. 9-1-2013
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further reducing the ad-valorem court fees from 10% to 2.5% on the amount
of enhancement claimed in appeal subject to a maximum of one lac rupees.
Therefore, when appeal is preferred against the MACT Award for enhancement
of compensation arising out of claim petition instituted between the period
from 2.4.2008 to 9.1.2013, parties are required to pay the ad-valorem court
fee of 10% on the enhanced amount claimed in appeal. There is no escape
from this conclusion. Further it must be mentioned that the Second Amendment
* of the 2013 instead of shackling or burdening the right of appeal, eases the
burden of Court fees from 10% ad-valorem to 2.5% on the differential amount.
Claimed in appeal. So a fortiori, the 2.5% court fee would be applicable only
claims instituted on or after the commencement of Second Amendment-of
2013.

8. It is trite to say that Court fees Act is a fiscal statute and there is 1o scope

. of any intendment. The words of the statute must be given effect to. In the case in
hand the accident occurred on 23.6.2010 and the claim petition was filed on
19.7.2010. That would be the cut-off date for valuation of the Court fee as per
para 12 of the above Division Bench decision which readsunder: -

“ Before parting with the case we may restate the well settled
legal principle that the right to file an appeal vests in the suitor
on the day when the action is instituted. The said right is a
substantive right and cannot be taken away or even curtailed
by an enactment which is not retrospective unless it says so
expressly or by necessary intendment [See E. V. Balakrishan
v. Mahalakshmi Anmal and another, AIR 1960 SC 980 and
Ramesh Singh and another v. Cinta Devi and others AIR
1996 SC 1560]. Thus in view of aforesaid enunciation of law,
the appeal which are filed in respect of claim cases instituted
before the Motor Accident Claims Tribunal before 2.4.2008,
fixed court fee would be payable whereas in respect of the
appeal against the awards in respect of claims filed on or after
2.4.2008 ad-valorem court fee as provided under the Act No.
6 0f 2008 would be payable.”

9. In view of clear and unambiguous pronouncement of law by the Division
Bench, the decision is binding. In our considered and respectful opinion, the
view expressed in Ram Gopal and another v. Haneef Khan by my learned
and esteemed brother Garg J. is obiter-dicta when he holds “that on account
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of substitution of the court fee payable from 10% to 2.5% only by way of
amendment brought in force on 9.1.2013, the Court fee in appeal arising
from claim filed after 2.4.2008 shall be payable only @ 2..5% on the enhanced
amount.” The decision of the learned brothér has the effacing effect of the
Amending Act No. 6 of 2008 made by the competent State Legislature. As
long as provisions stand in the statute Book, it must be given full effect to
without entering into the realm of intendment and speculation. As stated above
Court fees Act is not to restrict the right of appeal but to raise public revenue
and when the question of public revenue is involved it is well to remember
that laws are meant for the maximum good of maximum the numbers (Summum
Bomun See J. Bentham).

10.  Inconclusion we hold that on the date of filing of the appeal, the
Court fee payable was 10% ad-valorem of the differential amount claimed in
appeal in view of the M.P. Act No. 6 of 2008 ibid. The 10% ad-valorem
would have been charged on the valuation set out in the memo of appeal but

“we allow the L.A. No.4231/2013 and permit the appellants to reduce the

valuation of claim in appeal from Rs.4,00,000/- to Rs. 3,00,000/- as
enhancement. The appellants are granted four weeks’ time to pay the requisite
court fee failing which the appeal shall stand dismissed without reference to
the Court. Office is directed to examine each appeal in the light of above
decision on the question of payment of Court fee thereon.

11.  Ordered accordingly.
Ordered accordingly.

LL.R. [2014] M.P., 441
APPELLATE CIVIL

Before Mr. Justice Sanjay Yaday
S.A.No. 1160/2008. (Jabalpur) decided on 13 August, 2013

A. Civil Procedure Code (5 of 1908), Order 41 Rule 27 -
Plaintiff having failed to establish that despite the exeréise of due
diligence such evidence was not within his knowledge or he could not
after the due diligence, produce the same at the time of decree appealed
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Vs, : )
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was passed - Application has rightly been rejected. (Para 9)
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B. Civil Procedure Code (5 of 1908), Order 6 Rule 17 -
Incorporation of verdict of Supreme Court being sought through
amendment has rightly been negatived as no such pleading is warranted.

— (Para9)
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C. Civil Procedure Code (5 of 1908), Section 100 - Second
Appeal - Plaintiff having failed to establish that a vested right acerued
in her favour - The concurrent finding of courts below based on cogent
evidence on record cannot be interfered with. (Para 15)
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D. Specific Relief Act (47 of 1963), Section 34 -
Consequential relief - Finding arrived at by courts below in respect of
plaintiff in not seeking consequential relief and the plaint being hit by
proviso to Section 34 of the Act cannot be faulted.with. (Para21)
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AIR 1989 SC 1076, 1994 Supp.(3) 494, 1995 (3) SCC 1, (2011)
11 SCC 13, (2008) 8 SCC 652, AIR 1972 SC 2685, AIR 1979 MP 61.

Ravish Agrawal with K.S. Jha, for the appellant.
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V.S. Shroti with Vikram Johri, for the respondents
Ashok Banke, for the intervener.

JUDGMENT'

SANJAY YAaDpav, J. :- This second appeal at the instance of plaintiff
was admitted for final hearing on the following substantial questions of law:

) Whether the courts below committed an error of law
in not addressing itself to the controversy with regard
" to unreasonable and arbitrary hike/revision of rates of
the disputed space and misdirected it in deciding the
issue as to whether the defendants had authority in law
to revise the rates of the disputed space?

(ii) Whether the finding recorded by the lower appellate
court that the defendants have explained as to under
what circumstances the cost of booked space has been
enhanced, is perverse?

(i)  Whether the suit preferred by the appellant/plaintiffis
barred by proviso to section 34 of the Specific Relief
Act, 19637

(iv)  Whetherthe lower appellate Court committed an error
of law in rejecting the applications under order 41 rule
27 and under order 6 rule 17 C.P.C preferred by the

appellant/plaintiff?
2. Parties shall be referred to as they stood before the trial court.
3. Facts giving rise to the Appeal, are that in response to the advertisement

published and brochure issued by the defendants, plaintiff booked a space;
show-room and departmental store under self financing payment schedule, to
be constructed near T.T. Nagar Stadium New Market. Case of the plaintiff
before trial court was that the price of proposed construction was fixed at
Rs.32 lacs of which Rs.3.20 lacs were deposited on 10.2.2000 and the
remaining amount was to be deposited in three equal installments of Rs.7.20
lacs within twelve months. The plaintiff was allotted registration number under
the scheme. On 2.9.2000 the plaintiff was informed that the installment
schedule has’been postponed and the revised scheduled shall be communicated
separately. That, on 27.9.2001 the plaintiff was informed that her registration
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is temporary and the rate of the booked property has been revised @ 2000/-
per sq. foot. On 9.10.2001 the plaintiff was informed that the area is 2292
sq. ft. of floor and 605 sq. ft. of mezzanine floor total area being 2897 sq. ft.
That by communication dated 27.11.2001 the plaintiff was informed that the
rates of booked property have been revised to Rs.57,94,000/- @ Rs.2000/-
per sq. ft. Being aggrieved plaintiff filed the suit for declaration to the effect
that the letter/communication dt. 27.11.2001 is illegal and is not binding on
the plaintiff and that, the plaintiff is entitled to allotment of the space booked
by her at the original cost and is also entitled for adjustment of interest on the
-amount deposited by her. The plaintiff also sought relief of injunction to the
effect that the defendant be restrained from cancelling the registration of the
plaintiff under the scheme. '

4, The defendants disputed the claim of the plaintiff contending that in
the advertisement estimated and not the final cost of space booked was stated.
That, the plaintiff was informed about the revised rates on the basis of the
estimated cost and actual cost incurred by the defendants. It was further
contended that the plaintiff was given the option that in case she is not willing
to accept the revised rates she can withdraw the amount deposited by her
with interest @ 8% per annum. It was also contended that initially the cost of
" construction was estimated at Rs.350/- per sq. ft. Subsequently taking into
account the cost of development work, cost of construction, lease rent payable
to the government and other expenses the rates were revised to Rs.2000/-
per sq. ft. and communication to said effect was entered into. It was further
contended that the plaintiff since did not accept the revised rates, therefore,
her registration got automatically cancelled on 10.10.2001.

5. Thetrial court vide judgment and decree dated 31.8.2006, dismissed
the suit. It held that the rates advertised by the defendants were only the
estimated rates and the plaintiff did not book the space in question at a fixed
rate of Rs.32.00 lacs. It further held the registration in respect of the space in
question has been automatically cancelled as the plaintiff did not take any
appropriate steps in pursuant to the communication dt. 27.11.2001. The trial
court held that there was no concluded contract and no right had accrued in
favour of the plaintiff merely on registration. That, as no consequential relief
of execution of sale deed and possession being sought the suit was held to be
barred by proviso to Section 34 of the Specific Relief Act, 1963. The trial
court held that suit for specific performance ought to have been filed.
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6.  An appeal preferred against the judgment and decree was also
dismissed by judgment and decree dated 26.7.2008. The appellate Court
also rejected the applications under Order 41 Rule 27 and Order 6 Rule 17
Code of C1v1l Procedure, 1908; whereby, the plaintiff respectlvely sought to
produce documents with regard to statement of price of disputed space, letter
written by one Anil Khewani to the Estate Officer, sale.deed executed in
favour of Anil Khewani, photographs of shop of Anil Khewani, and sought
amendment to incorporate, averments with regard to decision rendered by
the Supreme Court in Civil Appeal No. 1731 of 2006 (arising out of SLP
(Civil) No. 22560/2004): M.P. Housing Board v. Anil Kumar Khiwani
decided on14.3.2005. TFirst Appellate Court rejected the application under
Order 41 Rule 27 CPC, for the reasons that, the documents were available
with the plaintiff at the trial stage and no cogent reasons were assigned by the
plaintiff preyenting her from producing these documents. The first appellate
court observed that as per clause (aa) of Rule 27 of Order 41 CPC it being
obligatory for the party seeking to produce additional evidence to establish
that notwithstanding the exercise of due diligence, such evidence was not
within his knowledge or could not, after the exercise of due diligence, be
produced by him at the time when the decree appealed against was passed
and the deféndant Having failed to establish the same. Whereas application
under Ordér 6 Rule 17 CPC was rejected by the First Appellate Court for
the reasons that the verdict by Supreme Court is not required to be pleaded.

7. .. Itisthe contention of learned Senior Counsel appearing for the plaintift
that the Courts below committed an error of law in not addressing itself to the
controversy with regard to unreasonable and arbitrary hike/revision of rates
of the disputed space and misdirected it in deciding the issue as to whether
the defendants had authorlty in law to revise the rates of the space in question.

It is next urged that, the finding recorded by the lower appellate Court that
the defenddnts have explamed as to 'under what circumstances the cost of
booked space has been enhanced is perverse. Itis further contended-that the
Courts below erred in'holding that the contract between the parties is not
concluded. The ﬁndmg that the suit is barred by proviso to Section 34 of the
Specific ReliefAct, 1963 is be1ng questioned on the ground that there is no
foundatlon for such ﬁndmg The decmon of lower appellate Court of rejecting
the apphcatlon under Order 41 Rule 27 and Order 6 Rule 17 CPCisalso
being questloned that the same is erroneous.

8. The defendant on its turn defend the Judgment and decree by the trial
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court and first appellate court.

9. “Taking up first, the contention regarding rejection of application under
Order 41 Rule 27 of Code of Civil Procedure, 1908, it being not in dispute
that the documents in question being in existence during trial and it being
incumbent upon the party to establish that notwithstanding the exercise of due
diligence such evidence was not within his knowledge or could not after the
exercise of due diligence, be produced by him at the time of decree appealed
against was passed. The plaintiff having failed to establish the same, as no
evidence is there on record, the first appellate Court did not commit any error
in rejecting the application. Similarly, the incorporation of the verdict of
Supreme Court being sought though amendment in the suit plamt has nightly
been negatived as no such pleading is warranted.

10.  Asregard the contention that the Courts below committed ‘an error in
not addressing itself to the controversy with regard to unreasonable and
arbitrary hike/revision of rates of the disputed space and misdirected it in
deciding the issue as to whether the defendants had authority in law to revise
the rates of the disputed space and whether the finding recorded by the lower
appellate court that the defendants have explained as to under what
circumstances the cost of booked space has been enhanced is perverse.

11.  Itisrequired to be noted first the pronouncement of law in respect of
scope of enhancement/revising the rates of space.

12. - In Bareilly Development Authority and another v. Ajay Pal Singh
and others (AIR 1989 SC 1076) it is held:

"16. e . From the above, it is
clear thatall the respondents who have sent their applications for
registration with initial paymeént only after having fully understood
the terms and conditions of the brochure inclusive of the Clauses
12 and 13 and Notes 1 and 2 of the General Information Table as
per which the BDA has reserved its right to change, enhance or
amend any of the terms and/or conditions as and when felt
necessary, and also the right to relax any of the conditions at its
discretion, and that the cost shown in the colurnn 4 of the brochure
was only estimated cost subject to increase or decrease according
to the rise or fail in the price at the time of completion of the
property. Thisis not only the case of the applicants of MIG scheme
but also of the other applicants falling under the other categories

)/
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i.e. HIG LIG and EWS. So it cannot be said that there was a
mis-statement or incorrect statement or a fraudulent concealment
in the information supplied in the brochure published by the BDA.
on the strength of which all the applicants falling under the various
categories applied and got their names registered. In such a
circumstance the respondents cannot be heard to say that the
BDA has arbitrarily and unreasonably changed the terms and
conditions of the brochure to the prejudice of the respondents."

"18.  The respondents were under no obligation to seek
allotment of houses/flats even after they had registered
themselves. Notmthstandmg, they voluntarily registered them-
selves as applicants, only after fully understanding the terms
and conditions of the brochure inclusive of Clauses 12 and 13
and Notes 1 and 2 of the General Information Table which we
have reproduced above, they are now trying to obtain the
houses/flats at the price indicated in the brochure at the initial
stage conveniently ignoring the other express conditions by
and under which the BDA has reserved its right to change the
terms and conditions as and when felt necessary, evidently
depending upon the escalation of the prices. One should not
loose sight of the fact that the BDA did not compel anyone of
the applicants to purchase the flat at the rates subsequently
fixed by it and pay the increased monthly instalments. On the
contrary, the option was left over only to the allottees....

In Delhi Development Authority v. Pz:shpendra Kumar Jain -
1994 Supp (3) SCC 494 it has been held: ]

"8. Mere identification or selection of the allottee does
not clothe the person selected with a legal right to allotment at
the price prevailing on the date of drawl of lots. The scheme
evolved by the appellant does not say so either expressly or
by necessary implication. On the contraty, clause (14) thereof
says that "the estimated prices mentioned in the brochure are
illustrative and are subject to revision/modification depending
upon the exigencies of layout, cost of construction efc." It may
be noted that registration of applicants under the said scheme
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opened on September 1, 1979 and closed on September 30,
1979. About, 1,70,000 persons applied. Flats were being
constructed in a continuous process and lots were being drawn
from time to time for a given number of flats ready for allotment.
Clause (14) of the Scheme has to be understood in this context-
the steady rise in the cost of construction and of land. No
provision of law also could be brought 10 our notice in support
of the proposition that mere draw of lots vests-an indefeasible
right in the allottee for allotment at the price obtaining on the
date of draw of lots. In our opinion, since the right to flat arises
only on the communication of the letter of allotruent, the price
or rates prevailing on the date of such communication is
applicable unless otherwise provided in the Scheme. Ifin case
the respondent is not willing to take or accept the allotment at
such rate, it is always open to him to decline the allotment. We
see no unfairness in the above procedure. .... ...

In Indore Development Authority v. Sadhana Agarwal (Smt.) and
others - (1995)3 SCC 1, itis held

"10.  So far the facts of the present case are concerned, it is
an admitted position that in the proforma attached to the
application for registration, the appellant said that the price
. mentioned by them was a probable and estimated cost, the
definite price shall be intimated at the time of the allotment.
Thereafter; the appellant had been informing the respondents
and others who had got themselves registered, from time to
time regarding the escalation in the cost of the flat. One of the
‘reasons for the rise of the price for the LIG flat from Rs.
60,000/- to Rs. 1,16,000/- appears to be the increase in the
area of the flat itself from 500 sq.ft. to 714,94 sq.ft. From
1982 to 1984, possession of the flats could not be delivered
because of the dispute pending in the Court which-also
contributed to the increase in the cost of the flat. Admittedly,
the respondents came in possession of the flats in the year
1984. In the facts and circumstances of the case, we are
satisfied that no interference was called for by the High Court.”

In Tamil Nadu Housing Board v. Service Society and another :

Ao
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LL.R.J2014]M.P. Bhagwati (Smt.) vs. M.P. ’Housing\Board
(2011) 11 SCC 13, itis held:

25. If a development authority or board acquires a large tract

of land and develops it for residential purposes and forms plots
in a portion thereof for construction of houses, utilises another -
portion for construction of multistoreyed apartment buildings
and uses the balance for development works like roads, drains,

parks, open spaces apart from earmarking some areas for site
+ office/electrical sub-station/police station, etc., then what s

chargeable to the allottee of a plot or a house, is not only the
cost of the plot area, but also the cost of the proportionate
share in the common areas, used for development and
amenities and the cost of the development. .

" 30. Wheneverallotments are made even before the completion

of the development of land and construction, necessarily the cost
that is shown by the authority or the board will be tentative. In
regard to the land cost, there may be claims for enhancement of
compensation before the reference court with appéals to high
court and this court. Sometimes the entire process may take 10
to 15 years and till that processis concluded the final cost of the
land cannot be determined. An allottee cannot therefore say that
the authority cannot increase the cost after 12 years.

31. Similarly cost of developing of land into residential area
requires coordination with different contractors engaged for laying
roads, laying drains, developing parks and playgrounds, drawing
electricity lines, water lines, sewerage lines etc. Many times,
disputes with the contractors lead to delays and litigation.
Sometimes though the work may be completed within three years,
the settlement of bills and ascertainment of cost may take several
years. There may also be encroachments, which will have to be..
removed which apart from being time consuming and mvoleg ;

litigation, delay the development and finalization of cost of

development. As a consequence, the development cost may also
shoot up beyond the estimate on account of deIays additional
claims of contractors, litigations and other factors. The same
applies to the cost of construction of the houses also.”

449

. Inthecase athand as perceived from written statement filed by defendants



450 Bhagwati (Smt.) vs. M.P. Housing Board ILLR.J2014]M.P.

and the evidence of D. W -1 it is amply clear that besides stipulating in the brochure
that the price are tentative, the escalation of price to Rs.2000/- per sq. ft is in
consonance with the cost incurred by the defendant which has been duly explained
by the defendant as would warrant any interference with the findings recorded by
the Trial Court as well as first appellate Court in absence of any cogent material on
record to draw an inference contrary to the findings.

13.  Inrespect of the submission regarding accrual of vested right on being
registered for allotment of space in question; the plaintiff, as apparent from
the findings recorded by both the Courts has failed to establish an accrual
right over the property in question which could have been only if and when the
plaintiff had abide by the stipulations in the brochure and subsequent
correspondence, requiring her to deposit the amount at enhanced rates. Having
not done so the plaintiff cannot claim to have an accrual of right mercly on the
basis of registration or the initial allotment letter.

14. In Delhi Development Authority v. Pushpendra Kumar Jain
(supra) it has been held:

"8. Now coming to the other ground, we are unable to
find anylegal basis for holding that the respondent obtained a
vested right to allotment on the draw of lots. Since D.DA isa
public authority and because the number of applicants are
always more than the number of flats available, the system of
drawing of lots is being resorted to with a view to identity the
allottee. It is only a mode, a method, a process to identity the
allottee, i.e., it is a process of selection. It is not allotment by
itself. oo s e e e .

In Manjul Srivastava v. Government of Uttar Pradesh and others
:{2008) 8 SCC 652, it is held :-

17.  Inourview, the Commission was justified in rejecting
the claim of the appellant. The plot in question was a category
of plot (Category D) which was only reserved for the appellant
but from the Clauses, as mentioned above, it would be clear
that the final allotment was to be made as regards specific
plots only after the lottery related to such allotment was made.
It is beyond dispute that in the draw of lottery, the appellant
was unsuccessful as her name did not figure in the same. It
could not be disputed that 'plot reserved' and a 'plot allotted'

b /]
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are different aspects altogether. A reading of the Clauses, as

. indicated above, would clearly show that plot was reserved
for her subject to the final allotment after the lottery related to
such allotmeént was made.

20.. Therefore, reading the aforesaid Clauses in the
brochure, it is evident that since the appellant was not allotted
any plot and only a plot was reserved subject to holding of a
lottery for the specific plots for allotment, the appellant would
not acquire anylegal right to such plot, only she ‘wotuld be
entitled to getrefund of her amount deposited with the GDA.

21.  Inview of our discussions made heremabove and a
clear reading of the clauses of the Brochure, it would be evident
that two separate parts of the clauses have been indicated in
the brochure. The first part was with regard to the reservation
amount and second part was with regard to allotrient of plot
if an applicant was successful in the draw of lots. In this
‘connection, the letter issued by the GDA dated 10th of
February, 1989 may be looked into. The subject indicated in
the said letter to the appellant was regarding reservation of
Plot-D in Govindpuram: then from the letter itselfit would also  —
+ be evidet that a plot was reserved for the appellant. It would
also be evident from the said letter that certain clauses were
inserted by the GDA if an applicant was defaulter in payment
of the balance amount. In this connection, Clause-5 of the
letter dated 10-2<1989 needs reproduction :-

"Final cost of the plot shall be determined after taking into account
its specific location in terms of park-facing, corner, major road
facing etc. for which extra rates are prescribed to be charged
.which will be intimated after allotment of specific plot."

It was made clear in the said letter that the allotment was -
subject to conditions "Draw for specific Plot number shall be
held separately". Therefore, it must be inferred that no plot
was allotted to the appellant since allotment of specific plot

. could not be made because of failure on the part of the appellant
to succeed in the draw of lots."

15. In the case at hand plaintiff havmg_failed to establish ‘that_ a vested right
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accrued in her favour, a finding arrived at by trial court as well as first appellate
Court on the basis of cogent evidence on record cannot be interfered with.

16.  The next contention raised by Senior Counsel regarding the finding
that the suit was barred by proviso to Section 34 of Specific Relief Act, 1963
is evident from the suit plaint. The relief sought for by the plaintiffis:

)] It be declared that the letter No. 7270 dated 27th
November, 2001 (Annexure X1I), issued by the defendants,
revising the rates, is illegal and not binding on the plaintiff and
further that the plaintiffis entitled to allotment of the space
booked by her (as per Annexure II), at the original cost and is
also entitled for adjustment of interest on the amount deposited
by her. '

ii) By the grant of an injunction, the defendants, jointly
and severally, their employees and agents, be restrained from
cancelling the registration of the plaintiff and/or allotting the
said space to any other party.

jif) Cost be awarded in favour of the plaintiff.
iv) Any other relief be granted.”

17.  Apparent it is from evidence on record that before filing of civil suit
since the plaintiff had not deposited the enhanced amount, the allotment was
cancelled. Therefore, incumbent it was upon the plaintiff to have sought a
consequential relief.

18.  Proviso to Section 34 stipulates:

"Provided that no court shall make any such declaration where
the plaintiff, being able to seek further relief than a mere
declaration of title, omits to do so." ’

19. It Ram Saran and another v. Smt. Ganga Devi (AIR 1972 SC
2685) it is held: -

"4, We are in agreement with the High Court that the suit
is hit by Section 42 of the Specific Relief Act. As found by the
fact-finding Courts, Ganga Devi is in possession of some of
the suit properties. The plaintiffs have not sought possession
of those properties. They merely claimed a declaration that
they are the owners of the suit properties. Hence the suit is not
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maintainable. In these circumstances, it is not necessary to go
into the other contention that the suit is barred by limitation."

20.  In Ramnarayan and others v. Firm Mangeram Radheshyam Hardoi
(U.P.) and another (AIR 1979 MP 61) it is held:

8. It will thus be seen that Section 34 of the Specific Relief

Act, 1963 (old Section 42) merely gives a statutory recognition-
: to certain well-recognised types of declaratory reliefs and firther
enacts a limitation on the grant of such reliefin the shape of the
proviso. Analysing the scope of this section, Dixit, J. (as he then
was) in Madanial v. State of Madhya Bharat, AIR 1955 Madh
B 111 pointed out that in order to be able to seek a relief of
declaration in terms of Section 42 (of old Act), the plainti{f must
show that he has some legal character or some right to property
and that his opponent is denying or interested to deny such legal
character orright. Legal character is the same thing as Legal status,
1.e., a position recognised by law. Like view'has been expressed
by the Allahabad High Court in Mahabir Jute Mills v. Firm
Kedar Nath, AIR 1960 All 254.

10.  Question then is whether the Court's jurisdiction to grant
declaratory decrees is unfettered. The law has been stated
succinetly in para 511, pp. 212-215 of Halsbury's Laws of
England (Hail-sham Edition), Vol. 19, in these terms:

"Judgments and orders are usually determinations of rights in
the actual circumstances of which the Court has cognisance,
and give some particular relief capable of being enforced. It
is, however, sometimes convenient to obtain a judicial decision
upon a state of facts which has not yet arisen, or a declaration
of the rights of a party without any reference to their
enforcement. Such merely declaratory judgments may now be
¢ given, and the Court is authorised to make binding declarations
of right whether any consequential relief is or could be claimed
or not. There is a general power to make a declaration whether
there be a cause of action or not, and at the instance of any .
party who is interested in the subject-matter of the declaration,
and although a claim to consequential relief hias not been made,
or has been abandoned or refused, but it is essential that some
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relief should be sought or that a right to some substantive relief -
should be established".

It can at once be seen that a declaration falling outside Section
34 of the Specific Relief Act will be governed by the general
provisions of the Civil P. C. like Section 9 or Order 7, Rule 7,
in the decision in Supreme General Film Exchange Ltd. v.
Brijnath Singhji, AIR 1975 SC 1810, it is ruled that the
circumstances in which a declaratory decree under Section 42
should be awarded is a matter of discretion depending upon
‘the facts of each case. Thiis where the act complained of
deprives the plaintiff of certain present rights to property : and -
the declaratory decree has the effect of giving present ‘relief as
well, the Courts shall have power to make such a declaration.
In Sheo Singh Rai v. Mst. Dakho, (1877-78) 5 Ind App 87
(PC), the law is very precisely stated in the following terms:

......... a declaratory decree ought not to be made unless there is
aright to some consequential relief which, ifasked for, might have
been given by the Court or unless in certain cases a declaration of
right is required as a step to reliefin some other Court."

11.  Theconclusion we have thus reached may be summarised
thus: Thus Court's power to grant declaratory decrees is not limited
to the terms of Section 34 (present) or Section 42 (old) of the
Specific ReliefAct. Declaratory decrees can well be made by the -
Courts underthe general provisions of the Civil P. C. as Section 9
or Order 7 Rule 7, of the Code. The exercise of jurisdiction to
grant such declaratory reliefs beyond the terms of that section
shall depend upon the facts of each case. Such a declaration may
be granted when it is essential as a step to a relief in some other
case or when a declaration in itself is a substantial relief and has
immediate coercive effect. '

21.  When examined on the touchstone of above mentioned well established
settled legal principle and the nature of relief sought by the plaintiff, the finding
arrived at by the Trial Court as well as first appellate Court in respect of
plaintiffin not seeking consequential relief and the pl aint being hit by proviso
to Section 34 of the Act cannot be faulted with. Having thus considered,
substantial questions of law are answered against the plaintiff.
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~-22. Inviewofabove analysis, the judgment and decree passed by Trial -

Court affirmed by the First Appellate Court does not warrant any interference.
Consequently the appeal fails and is dismissed. -

Costs as incurred.
Appeal dismissed.
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ARVIND JAIN & ors. __ ... Appellants
Vs. : _ .
STATE OF M:P. & ofs. _ ... Respondents

;A Public Trusts Act, M.P. (30 of 1951), Section 36 -
Exemption - If an institution is already registered under Society

‘ Regi_stration Act, MLP., 1973, the provisions of Public Trust Act, ML.P,,

ceased to apply. - : , © (Paral2)
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B. - Civil Procedure Code (5 of 1908), Order 39 Rulel & 2 -
Temporary injunction - Trust was already registered under Society
Registrikaran Adhiniyam, M.P., 1973 - Some persons passed resolution
for registration of trust under Public Trust Act and got the same
registered under Public Trust Act - In the order-of registration, trust
did not disclose any movable or immovable praperties - As provision
of Public Trust Act do not apply to an already registered body under
Adhiniyam 1973 and as properties were under the control and
management of old trust no temporary injunction can be.granted -
Appeal dismissed. - : ' (Para 3)
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Case referred :
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Arvind Dudawat, for the appellants.
R.K. Awasthy, Dy. G.A. for the respondents No: 1 and 2/State.
N.K. Gupta, for the respondents No. 3 to 5.

_ ORDER

G.D. SAXENA, J.: This appeal under Section 104 read with Order 47
Rule 1{r) of the Code of Civil Code 1908 has been preferred by the defendants/
appellants having been aggrieved by an order dated 7th May 2013 in Civil
Suit No.2A/2013 passed by the First Additional District Judge Bhind (M.P.)
granting temporary injunction against the defendants restraining them from
interfering into peaceful possession of the plaintiffs and causing damage to the
properties under suit. -

(2)  Thenecessary facts of the case are that the temple of Jains knoivvn! as
“Shree 108 Acharya Surya Sagar Nasiyaji is situated from before at Water
Works Road Bhind with its wide movable and immovable properties. The
worship and the properties of the said temple by that time were being managed

byaTrust. As per pleadings of the respondents/plaintiffs, the trust was registered:
under Madhya Pradesh Society Registration Act 1973 since 1978 vide:
Registration No. 6851 dated 16th September 1978. It is stated that on 30th

June 2012, some persons including appellants/defendants passed the resolution

for creation of new trust and also resolved that the trust newly formed be:

registered under M.P. Public Trust Act 1951. In pursuance of the resolution,
an application was filed before the Registrar, Public Trust Bhind for registration
of the Public Trust for management of the Temple and it's properties situated
in Bhind. After following the procedure prescribed in law and deciding the
objections raised by the persons from public, the Registrar M.P. Public Trust
registered the trust proposed for “Shree 108 Achaya Surya Sagar Udaseen
Ashram Nasiyaji Bhind” without any movable or immovable properties for
conducting religious, social and educational functions on behalf of such trust
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having further intent to create harmonious atmosphere. The trust was consisting
of 31 members who were bound to follow the provisions of lawby maintaining
the accounts regularly.

(3)  Itisalleged thatinthe garb of the registration before the Registrar
M.P. Public Trust Bhind, the defendants tried to disturb possession and
management of the movable and immovable properties attached with the temple
and under management of trust, resultantly, the plaintiffs who are the Chairman
and Secretary of the Managing Trust registered under M.P. Society Registration
Act 1973 filed the suit against the defendants for declaration by questioning
the validity of the proceedings launched before the Registrar M.P. Public Trust
and registration of the trust on application filed by Shri Arvind Jain and others
before the Registrar M.P. Public Trust Bhind with perpetual injunction for
safety of the possession of the plaintiffs over the movable and immovable
properties attached with the temple. On application under Order 39Rule 1 &
2 C.P.C. filed along with suit, the learned trial court, after considering the
parties' contentions and evidence on record by an order under appeal, issued
the temporary injunction for safety of possession over the property of the
temple managed by the trust headed by the plaintiffs. Being aggrieved by the
aforesaid order, the defendants have come to this court.

(4)  Itisthe submission of the learned counsel appearing on behalf of the
appellants that, on the date of suit, the plaintiffs could not prove prima facie
case in their favour, nor the plaintiffs were in possession over the movable or
immovable properties under management of the trust headed by the

- defendants/appellants. It is argued that prior to the event the working trustees,

i.e., the plaintiffs and others had lost the confidence and the properties were
mismanaged, hence, the trustees passed the resolution against the working
trustees and as per resolution the application for registration under M.P. Public
Trust Act was filed before the Registrar M.P. Public Trust Bhind. By adopting
the prescribed procedure and deciding the objections received, the Registrar
validly by passing the order registered the trust under the Act. It is, therefore,
prayed that by allowing the appeal, the order under appeal and the application
for issuance of temporary injunction in favour of the plaintiffs may be set
aside. /

(5) Per contra, the respondents by supporting the order under appeal,
contended that prior to get the registration as Public Trust under M.P. Public
Trust Act 1951, in favour of Shree 108 Acharya Surya Sagar Nasiyaji headed
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by the plaintiffs, the said institution was validly registered under M.P. Society
Registration Act 1973 and the properties were well being managed, hence,
there appears no imminent danger about vesting or alienating the suit property
. by the plaintiffs. It is submitted that the defendants being the trustees of the
newly registered trust as above were trying to take the possession of the
movable and immovable properties attached with temple which were under
control and management of the trust registered already in the year 1978 under
M.P. Registration of Societies Act 1973, so the learned trial Judge after well
considering.the evidence on record and the law applicable passed the valid
order of injunction against the appellants/defendants who have absolutely no
authority nor have the confidence of the persons interested and the properties
attached to the temple as the properties' were not safe in the hands of
defendants. On this basis, it is prayed that by dismissing the appeal, the order

assailed herein may be made absolute.

‘(6) Heard the learned counse] for the parties. Also perused the record of
the case and the law applicable to the issue raised.

(7) . The question that calls for consideration in this appeal is whether the
learned court-below has committed an illegality in issuing restraint order against
the appellants ? o ’ '

(8) It is admitted that prior to filing of the suit in year 1978, temple
Digambar Jain Nasiyaji 108 Acharya Surya Sagar Ashram Bhind through
.existing trust was already registered under M.P. Society Re gistration Act 1973.
On disputes between the trustees and devotees, ceitain persons including
defendants and others applied for registration of formed public trust known
as “Shree 108 Acharya Surya Sagar Nasiyaji Trust*. After inquiry, the Registrar
ML.P. Public Trust Bhind registered the said Trust, Immediately thereafter dispute
regarding control over movable/immovable properties arose which gave rise
to filing the present suit. ' ) '

.(9) Now, the questidn that will arise is whether a trust which is already
registered under law known as “M.P. Society Registration Act 1973” dehors
the question of applicability of the M.P, Public Trust Act 1951 for the purposes

of bringing a suit and the trust which is already registered under M.P. Society -

Registration Act 1973 is not governed by M.P. Public Trust Act 19517

(10)  Forconsideration and answer the question on vélidity of the subsequent
trust registered under M.P. Public Trust Act, the relevant provisions are required

.
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- to be considered. - -
(11}  Section 36 of M.P. Public Trust Act 1951 is as follows:-

“36.Exemption.- (1) Nothing contained in this Act shall apply
to- o )

(a)apublic trust administered by any agéncy acting under the
control of the state or by any local authority.

(b)apublic trust administered under any enactment for the
time being in force; and (c) a public trust to which the Muslim
Wakf Act 1954(29 of 1974) applies. -

(2)  The State Government may exempt by notification
specifying the reasons for such exemption in the said
notification, any public trust or class of public trusts from all
or any of the provisions of this Act subject to such conditions,
if any, as the State Government may deem fit to impose:

459

If there is any enactment which provides for the management and
control over affairs of public trust, the public trust would come within the
exemption irrespective of the fact that the same enactment covers management
and control of other public trust of the same nature. When an institution has
been registered as a society under M.P. Societies Registration Act 1939, by
virtue of the provision contained in Section 36(b) of the M.P. Public Trusts
Act 1951, the provision of the Public Trust Act ceased to apply and the
institution is exempted from the operation of Public Trust Act including those
contained- in Section 32 thereof. In Shri Nabhi Nandan Digambar Jain
Hitopdeshani Sabha Vs. Ramchandand 1983 1.L.J. 469 this court whlle
‘considering the matter observed as follows :-

“The plaintiff is a society registered under the Societies
Registration Act 1860 which automatically became a society
registered under the M.P. Societies Registration Act 1959,

and thereafter under the M.P. Registration act 1973; under
these Acts, the Secretary has been empowered to file on behalf
of the society unless there is a provision to the contrary in the
constitution of a particular society. Section 36 of the Act

provides that nothing contained in this Act apply to a public :
trust administered under any enactment for the time being in
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force. As the plaintiff society was already administered under
the Societies Registration Act 1860, it is not governed by the
provisions of M.P. Public Trust Act. It is true that the definition
of the public trust in Section 2(4) includes a society formed for
a religious or charitable purpose. Therefore, such a society
has to function under dual control of the regulating machinery-
under the Societies Registration Act and also under the Public
Trust Act. This may give rise some difficulties as in present -
case. But in the present case, there is nothing to show that the
plaintiff-society is a trust, as such, even though it was registered
under the Public Trust Act. A Division Bench of this court in
State of M.P. Vs. Mother Superior Convent School Sagar
1958 MPLJ 611 has held- '

“The existence of 2 public trust is the sin qua non of action in
respect of temples, math, mosques, churches, and wakfs or
societies formed for religious or charitable purposes. Ifthe
basic condition viz. the existence of public trust is missing the
definition of public trust as given in Section 2 (4) of the MLP.
Public Trusts Act cannot being into the mischief of the Act
religious and charitable institutions which do not administer
any trust property. In view of the provisions of Section 2(1) of
the Act the word “trust” has to be given the same meaning as
given in the Indian Trust Act, which requires the existence of
trustees trust properties and beneficiaries.” '

(13)  After giving my thoughtful considerations to the legal as well as factual
aspects of the present case, it is found proved after analysing the documentary
‘evidence and affidavits of witnesses as filed before the trial court that in the
year 1978, a trust for religious purpose and management of worship of the
idols installed in temple and the movable and immovable properties attached
with temple above was registered before the Registrar of the the Madhya
Pradesh Society Registration Act 1973 and plaintiffs Mahaveer Jain as
Chairperson and Ashok Kumar Jain as Secretary of the present working
trustees were nominated. Prior to institution of the suit, ina meeting aresolution
- was passed against the present trustees. Pursuant thereto, an application for
registration of the new trust was moved by some of the trustees including the
defendants/appellants Arvind Jain as Chairperson, Dinesh Jain as Secretary
and Ravi Jain as General Secretary before the Registrar of Public Trust Bhind.

de
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By holding all formalities as prescribed in the Act, the Registrar registered the
Trust under M.P. Public Trust Act 1951. However, in the order of registration
dated 26th February 2013, the trust did not disclose the property either
movable or immovable which in turn indicated that the newly formed trust
was not at all concerned with the movable and immovable properties registered
under M.P. Societies Registration Act. It also appears that before proceeding
for registration under M.P. Public Trust Act, the appellants/defendants and
other decedents trustees did not choose to proceed in accordance with the
provisions as contained in M.P. Societies Registration Act 1973. Since the
trust as above was registered already under M.P. Societies Registration Act
1973, eventually provisions contained under Section 36 of the M.P. Public
Trust Act are not applicable to the present scenario. So far as the management
of the properties of the temple is concerned, it is quite vivid that on the date of
bringing the suit, the properties were under control and management of the
old trust registered under M.P. Societies Registration Act 1973 headed by
the plaintiffs Mahaveer Jain and Ashok Jain, prima facie therefore, the trial
court was right in passing the impugned order in favour of the plaintiffs/
respondents.

(14)  Consequently, finding no irregularity or illegality in the order passed
by the trial Court, the present appeal by confirming the aforesaid-order dated
7th May 2013, is liable to be and is hereby dismissed.

Appeal dismissed.

LL.R. [2014] M.P., 461
_. _ APPELLATE CIVIL
. Before Mr. Justice G.D. Saxena
M.A. No. 363[20_05 (Gwalior).decided on 25 October, 2013

SIYARAM @ JAISIYARAM ... Appellant
Vs.
SMT. DEVKUWAR & ors. ... Respondents

_ A. Motor Vehicles Act (59 of 1988), Section 147 -

Requirement of policies and limits of liability - Held - If the injured/
‘deceased being third party was travelling in the vehicle involved in the
accident and no premium for passengers as gratuitous or otherwise
travelling in insured vehicle is paid in that case - The Insurance
Company, under the cover of " Act Policy™ cannot be held responsible
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* to indemnify the award passed against the owner of the vehicle involved
the insured. : (Para 3)
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" B. Motor Vehicles Act (59 of 1988), Section 147 - Liabilit'y
of Insurance Company - Additional Premium - In case the Insurance
Company has recovered any additional premium for passengers
travelling in vehicle or pillion rider on two wheelers, under
comprehensive/full insurance cover from the insured or / and the vehicle
is fully or compressive insured by the Insurance Company, certainly it
is bound to indemnify the liability of the owner of the vehicle insured
and responsible for payment of award amount to injured or deceased
travelling in vehicle and / or as pillion rider travelling on two wheeler
vehicle to their claimants. ' (Para17)
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C. Motor Vehicles Act (59 of 1988), Section 147 - Liability
af Insurance Company - In case the four wheeler vehicle or two wheeler
vehicle in / on which the injured/deceased was travelling received head
and collision with another vehicle, on negligent act of the driver of
other offending vehicle or composite/contributory negligence of the
other vehicle ihvolyed then the insurance company of the opposite/
offending vehicle is to indemnify the responsibility of the insured of
other vehicle to compensate the injury/death of third party u/s 147 of
the Act.
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R.P. Gupta, for the appellant.
Naresh Singh Tomar, for the respondent No. 8/Insurance Company.

ORDER

G.D. Saxena, J.: This appeal under Section 173 of the Motor
Vehicles Act 1988 has been preferred by the owner/appellant of the jeep
involved in accident against an Award dated 24th December 2004 in Claim
Case No. 25/2004 passed by the Fifth Additional Member of the Motor
Accident Claims Tribunal, Gwalior, thereby exonerating the Insurance
Company on the ground that the jeep was insured under “Act Policy® and
therefore the Insurance company was not held liable to indemnify the liability
on behalf of the insured for death of the travelling passenger under third part
risk.

(2)  Undisputed facts of the case are that on 22nd May 2004, in night at
about 1 a.m., deceased Radhavallabh, aged 45 years, who was earning
monthly salary of Rs. 8,000/- as Lineman posted in MPSEB Dabra, was
going accompanying his friend Parwat Singh in a jeep bearing registration

- No. MP06-B/6579 from Gwalior to his house situated at Dabra. On the way

of Arru Crossing towards Dabra, due to rash and negligent driving the jeep -
owned by the appellant collided with a tree as a result, Radhavallabh received
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serious injuries and died on the spot. The F.1.R. was lodged in the Police
Station Dabra and after investigation, the charge-sheet was filed before the
criminal court, having jurisdiction. The claim petition, filed by the claimants of
the deceased was decided with an Award of Rs. 9,45,500/- passed by the
tribunal in favour of the claimants and against the driver and owner of the
offending jeep on the principles of joint and several liability. However, while
issuing such directions, the Insurance Company was exonerated from
indemnifying the liability on behalf of the owner of the vehicle involved in
accident, hence, this appeal.

(3)  The submission put forth on behalf of the ownerappellant is that since
the jeep involved in accident was insured by the appellant for third party under
‘Act Policy' with the insurance company and the passengers travelling in the
jeep involved in accident including deceased Radhavallabh who died in an
accident being third party to the insurance policy, the insurance company was
liable to indemnify the negligent acts of the driver and consequently under
vicarious liability of the owner of vehicle to satisfy the award amount on his
behalf as well as driver of the vehicle involved in accident to the claimants of
the deceased passenger. Therefore, it is prayed that by allowing the appeal,
the direction to the extent of exoneration of the Insurance Company from the
liability of satisfying the award on behalf of the insured may be set aside and
instead the Insurance Company may be directed to satisfy the award amount
to the claimants of the deceased.

(4)  Therespondents/claimants did not challenge the contents of the Award
nor did they seek any enhancement of compensation. The appellant/owner of
the offending vehicle remained ex parte before the tribunal, in such circumstance,
he could not prove his case by producing cogent evidence that the jeep involved
in accident was sold prior to the date of accident and therefore the appellant-
owner can never be made liable to pay the award amount to the claimants of
the deceased.

(5)  Heard the learned counsel for the parties at sufficient length. Also
perused the materials and the law covering the issues.

(6) In view of the submissions made by the learned counsel on either side,
the question that now arises for consideration is :-

Whether, the Insurance Company under the terms of policy or
under statutory liability is obliged to indemnify the liability to
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(M

satisfy the award on behalf of the insured in case of pillion
rider of a two wheeler or gratuitous passengers travelling in
four wheelers by would be a third party within the meaning of
Section 147 of the Act ?

465

At this juncture, this court may usefully quote relevarit provisions of
the Act for ready reference. They are as under:-

“145. Definitions.-In this Chapter -
(@) XX XX XX XX -
(b) xx xx XX XX
(C) XX XX XX XX
(d) xx xx xx xx

(&) XX XX XX XX

() XX XX XX XX

(g) “Third party” includes the Government.”

146. Necessity for insurance against third party risk.-
(1) No person shall use, except as a passenger, or cause or
allow any other person to use, a motor vehicle in a public
place, unless there is in force in relation to the use of the vehicle
by that person or that other person, as the case may be, a
policy of insurance complying with the requirements of this
Chapter. ’

147. Requirements of policies and limits of liability. (1)
In order to comply with the requirements of this Chapter, a
policy of insurance must be a policy which- '

(a) is issued by a person who is an authorised insurer; and

(b) insures the person or classes of persons Speciﬁéa in the
policy to the extent specified in sub-section (2)-

(i) against any liability which may be incurred by him in respect
of the death of or bodily injury to any perﬁon [including owner
of the goods or his authorised representative carried in the
vehicle] or damage to any property of a third party caused by



466 Siyaram({@Jaisiyaram Vs. Smt. Devkuwar LL.R.[2014]M.P.
or arising out of the use of the vehicle in a public place;

(ii) Against the death of or bodily injury to any passenger ofa
public service vehicle caused by or arising out of the use of the
vehicle in a public place:

Provided that a policy shall not be réquired-

(i) to cover liability in respect of the death, arising out of and in
the course of his employment, of the employee of a person
insured by the policy or in respect of bodily injury sustained
by such an employee arising out of and in the course of his
employment other than a liability arising under the Workmen’s
Compensation Act, 1923 (8 of 1923), in respect of the death
of, or bodily injury to, any such employee-

(a) engaged in driving the vehicle, or

(b) ifit is a public service vehicle engaged as a conductor of
the vehicle or in examining tickets on the vehicle, or

(c) ifit is a goods carriage, being carried in the vehicle, or

(ii) to cover any contractual liability.

Explanation.- For the removal of doubts, it is hereby declared
that the death of or bodily injury to any person or damage to
any property of a third party shall be deemed to have been
caused by or to have arisen out of, the use of a vehicleina
public place notwithstanding that the person who 1s dead or
injured or the property which is damaged was not in a public
place at the time of the accident, if the act oromission which
led to the accident occurred in a public place.

(2) Subject to the proviso to sub-section (1), a policy of -
insurance referred to in sub-section (1), shall cover any liability
incurred-in respect of any accident, up to the following limits,
namely:-

(a) save as provided in clause (b), the amount of liability
incurred;

(b) in respect of damage to any property of a third party, a
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limit of rupees six thousand:

Provided that any policy of insurance issued with any limited .
liability and in force, immediately before the commencement

of this Act, shall continue to be effective for a period of four
months after such commencement or till the date of expiry of
such policy whichever is earlier.

(3) A policy shall be of no effect for the purposes of this
Chapter unless and until there is issued by the insurer in favour
of the person by whom the policy is effected a certificate of
insurance in the prescribed form and containing the prescribed
particulars of any condition subject to which the policy is issued
and of any other prescribed matters; and different forms,
particulars and matters may be prescribed in different cases.

(4) Where a cover note issued by the insurer under the
provisions of this Chapter or the rules made thereunder is not
followed by a policy of insurance within the prescribed time,
the insurer shall, within seven days of the expiry of the period
of the validity of the cover note, notify the fact to the registering
authority in whose records the vehicle to which the cover note
relates has been registered or to such other authority as the
State Government may ptescribe.

(5) Notwithstanding anything contained in any law for the time
being in force, an insurer issuing a policy of insurance under
this section shall be'liable to indemnify the person or classes
of persons specified in the policy in respect of any liability
which the policy purports to cover in the case of that person
or those classes of persons. ’

(8)  Inthelight of the aforesaid reproduced definitions of sections, learned
counsel appearing on behalf of the owner/appellant contends that on bare
reading of the chapter XI “Insurance of Motor Vehicles against Third Party
Risks" it appears that in Section 145 “Definition “(g)“ third party” includes
the Government. He submits that the word third party does not carry the
exhaustive meaning except that the Government. So it denotes that in reference

to third party means first party will be insurer, the insurance company, the

second will be the insured in whose favour the insurance policy is issued as
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per provision of law and the third party shall be all/any person for whom the
policy of insurance is issued. Inviting attention of this court on the provisions
as contained in sub-section 1{b) (I) and (ii) to Section 147 of the Motor
Vehicle Act 1988, learned counsel submits that above provisions are of wide
aptitude and so the wordings contained therein must also be attributed having
regard to the context in which they are used, i.e., “third party” and will include
owner of the goods or his authorised representative carried in the vehicle or
damage to any property of a third party caused by or arising out of the use of
the vehicle in a public place. According to him, these words carinot be
interpreted in narrow sense. He states that the insurance against third party
risk for using the motor vehicle in a public place by The persons or that any
person, as the case may be, is necessary and under Section 147 of Act, the
insurance company is bound under the cover of insurance policy to indemnify
the liability towards third party. The expression “third party’ in a policy of
insurance cannot be construed to mean when the policy does not say so.
Eventually, the insurer or the Insurance company, being one party to the
contract, under the statutory liability under Section 147 of the Motor Vehicle

Act 1988 is bound to indemnify the liability of the insured to satisfy the claims
~ of'the third party claims arise out of the rash and negligent act of the insured
or the person authorised by him. Learned counsel has supported his
contentions by placing reliance on the decision in the case of New India
Assurance Company Vs. Satpal Singh (2000)1 SCC 237 wherein the
Hon. Apex Court observed “with reference to the provisions in Motor
Vehicle Act 1939 and the provisions in the Act 1988, particularly Section
147 in the following wordings :-

“Under the 1988 Act an insurance policy covering third
party risk was not required to exclude gratuitous passengers
in a vehicle no matter that the vehicle is of any type or class. It
was also held that the earlier decisions of this court render
under the 1939 Act vis-a-vis gratuitous passengers were of no
avail while considering the liability of the insurance company in
respect of any accident which occurred or would occur after
the 1988 Act came in force.”

(9)  Onthe basis of the aforesaid arguments, it is contended by the learned
counsel for the appellant that the deceased who was going in a jeep, owned
by the appellant and insured with the respondent No.8-the Oriental Insurance
Company was third party to the insurance. This being so, the insurance

*
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company under Sections 147 and 149 of the Motor Vehicles Act 1988 is
bound under the cover of insurance policy to indemnify the liability towards
third party risk. It is therefore prayed that by allowing the appeal, the Insurance
Company may be directed to indemnify the award amount payable to the
claimants of the deceasedpassenger travelling inthe jeep.

(10) Having heard the learned counsel for the parties, the only point that
arises for decision is whether the policy held by the insured covers the risk in
respect of third party. ’

(11)  Section 145(g) defines the 'third party' thus: 'third party’ will include
the Government. It is trite, the above definition simply states that 'third party'
includes the Government. The term 'third party' must necessarily referto a
party other than those who are parties to the contract of insurance. If a party
to the contract of insurance is regarded as a third party within the meaning of
that term, it would offend the natural and ordinary meaning of the term 'third
party'. [t is trite, the insurer is one party while the insured is the other party for
a contract 6f insurance. Therefore, it is unreasonable to construe that any
person other than the said two parties would also be a third party. In reaching
this conclusion, this cotrt may derive support from the fact how the term
'third party' is understood in legal parlance. In Stroud's Judicial Dictionary,
which explains third party risks in the following words:

Third Party Risks Road Traffic Act 1930 (C1 3), Section
35, Road TrafficAct, 1972 (C 20}, Section 143 connotes that
the insurer is one party to the contract, that the policy-holder is
another party, and that the claims made by others in respect of
the negligent use of the car may be naturally described as claims
by third parties Digby v General Accident Fire and Life
Insurance Corporation (1943) A.C. 121.

(12) InBlack'sLaw Dictionary seventh edition the terms, *third party' and
'third party beneficiary' are defined thus:

“Third party-One who is not a party to a law suit, agreement,
or other transaction but who is somehow involved in the
transaction; someone other than the principal parties. - Also
termed outside party.

Third party beneficiary-A person who, thoughnot a party to a
contract, stands to benefit from the contract's performance.
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For example, if Ann and Bob agree to a contract under which
Bob will render some performance to Chris, then Chrisis a
third party beneficiary.

(13)  So, the expression "third party" needs to be determined in each case
with reference to the terms of the insurance policy. If the risk of a person is
covered under the contract of insurance, then he/she would be the third party
regarding whom the insurance cover can be used and the insurer will be liable
to indemnify such a person or his legal representatives/dependents. However,
the person, who is not covered under terms of the insurance policy cannot be
treated as "third party” within the meaning of the provisions of Section 147
and Section 149 of the Motor Vehicles Act, 1988.

(14)  Alternatively, it needs to be noticed that Section 147 enjoins that the
policy issued by the authorised insurer should insure the person specified in
the policy against any liability which may be.incurred by him in respect of
death of or bodily injury to any person specified in Sub-section {1Xb)(@) and
(ii). The critical expression "against any liability which may be incurred by
him" occurring in section 147(1)(b)(i) undoubtedly shows that the policy of
the insurance which the owner obtained from the authorised insurer is meant
to insure the owner or the holder of the policy against any liability that he may
incur qua third parties whether such liability be on account of death or bodily
injury to any such person or damage to any property owned by him due to the
accident involving motor vehicle/vehicles. Subsection (1)(b)(ii) of Section 147
further requires that the policy must also insure the owner against the death of
or bodily injury caused by or arising but of the use of the vehicle ifit is public
service vehicle used in a public place. Therefore, it is clear that if no liability
arises against the holder of the policy, the same cannot arise against the
Insurance Company. ' )

(15)  Itisamply clear that Sub-clause (2) carves out an exception in respect
of the liability of the insurer, which is enumerated in Sub-clause (1) of Section
149. The immunity available to the insurer is under special circumstances. It is
also manifest that the insurer has a duty to satisfy the award against persons
insured in respect of third party risk. Obviously, a question is as to whether
gratuitous passengers or passengers allowed to travel in a goods vehicle for
hire or reward can be regarded as "third parties” vis-a-vis, the insurer. They
are not the persons, who are totally unconnected with the insurance contract.
They travel in the insured vehicle with connivance or consent of the owner or
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representative of the owner, viz., the authorised driver. So, their rights stem
from their oral or written agreement, as the case may be, with the owner. In
other words, they are vicariously concerned with the insurance agreement
through the owner. They are not third parties as such. The gratuitous passenger
cannot be regarded as third party only because he is not signatory to the
insurance contract. For this reason, the insurer would be placed outside the
purview of Section 149(2) of the Motor Vehicles Act. Hence, the insurer
cannot be held liable even for the : purpose of satisfying the award inrespect
of the gratuitous passengers, who are not third parties qua the owner (insured).

The necessary corollary would be that in such a case, the learned M.A.C.T.
cannot give direction to indemnify the gratuitous passenger or the dependents
of such a passenger, who was travelling in the goods vehicle.

(16) Chapter X of the Act makes insurance of motor vehicles comptlsory
but to some extent only, in view of the danger they pose in public places to
human beings, so that the insured may not go without compensation altogether.

Generally speaking there are two kinds of policies pertaining to the risk of
injury to the person or death, on account of the use of a motor vehicle. The
first is an accident insurance policy, where the proposer is the insured and the
other person being the subject-matter of the insurance and for the policy to

be legal, the insurer must have an insurable inferest in the other person and if
a claim arises, the sum insured is not received by the other person, but by the
insured. The contract hereis not one of indemnity in the strict sense, as the
sum insured is a predetermined sum. The second kind of policy is a motor
insurance policy, where the motor vehicle is the subject-matter of the insurance
and if a claim in respect of death or personal injury to third party arises, the
insured is indemnified and the third party receives the compensation from the
insurer. In such a case, the amount of compensation is not pre-determined,

but, is assessed by the courts under Section 147 of the Act, the insurance

policy is required to insure risks to a person or classes of persons to the
extent specified in the insurance policy. In this case, the insured has a poIicy’i’n
respect of third party risk only, but under the said policy no premium was
paid for passengers and, therefore, the police does not cover risk of the

passengers and the Insurance Company is not liable to pay compensation for

the injuries suffered by such passengers or on the death of such passengers,

as the case may be.

(17)  Now, it would be relevant to refer some other decisions highlighting
on the: pomt as under:- !
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§3] In National Insurance Co. Ltdv. Vs. Bommithi Subhayamma and
others 2005 (2) ACJ 721, the Hon. Apex Court had occasion to consider the
award rendered by the Motor Accident Claims Tribunal, in which the deceased

was travelling in a lotry as a gratuitous passenger. The Apex Court held that

the insurer was not liable to pay the compensation to gratuitous passenger
travelling in the goods vehicle. The Apex Court categorically directed that the
claimants would be entitled to recover the amount of compensation granted in
their favour by the Motor Accident Claims Tribunal from the owner of the
vehicle. This case may be usefully referred to say that the view of the Apex
Court is that in each case the insurer need not be directed to satisfy the award
and then proceed to recover the amount from the insured (owner).

(1) In United India Insurance Co. Ltd., Shimla Vs. Tilak Singh and
others (2006) 4 SCC 404 : (AIR 2006 SC 1576 : 2006 AIR SCW 1822)
the Hon. Apex Court referred to the concurring opinion rendered ina three-
Judges Bench decision in New India Assurance Co. Ltd. v. Asha Rani and
ruled thus:-

Pl

"In our view, although the observations made in Asha
Rani case were in connection with carrying passengers ina
goods vehicle, the same would apply with equal force to
gratuitous passengers in any other vehicle also. Thus, we must
uphold the contention of the appellant Insurance Company that
it owed no liability towards the injuries suffered by the
deceased Rajinder Singh who was a pillion rider, as the
insurance policy was a statutory policy, and hence it did not
cover the risk of death of or bodily injury to a gratuitous
passenger."

Itis worthy to note that in the sald case the controversy ‘
related to gratuitous passenger carried in private vehicle.

(i) InOriental Insurance Co. Lid. Vs. Jauma Saha (Smi) and others
(2007) 9 SCC 263 : (AIR 2007 SC 1054 : 2007 AIR SCW 859) the
" controversy related to fastening of liability on the insurer for the death of the
owner of a registered vehicle, Maruti van. The Court observed that the accident
did not involve any other motor vehicle than the one which he was driving and
as the liability of the insurer Company is to the extent of indemnification of the
insured against the respondent or an irfjured person, a third person or in respect
of damages of property, the insured cannot be fastened with any liability under

o
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the provisions of the Motor Vehicles Act, and, therefore, the question of the
insurer being liable to indemnify the insured does not arise. Thereafter, the
Bench referred to the decision in Dhanraj Vs. New India Assurance Co.
Ltd. (2004) 8 SCC 553 : (AIR 2004 SC 4767 : 2004 AIR SCW 5438) and
ruled thus:-

"The additional-premium was not paid in respect of
* the entire risk of death or bodily injury of the owner of the
- .vehicle. If that be so, Section 147 (b) of the Motor Vehicles
Act which in no uncertain terms covers a risk of a third party
only would be attracted in the present case.”

(v)  In National Insurance Co. Ltd. Vs. Laxmi Narain Dhut (2007) 3
SCC 700 : (AIR 2007 SC 1563 : 2007 AIR SCW 2279), after elaborately
referring to the analysis made in Asha Rani (supra), the Hon. Apex Court
stated thus:-

"Section 149 is part of Chapter XI which is titled -
"Insurance of Motor Vehicles against Third-Party Risks". A
significant factor which needs to be noticed is that there is no
contractual relation between the insurance company and the
third party. The liabilities and the obligations relatable to third
parties are created only by fiction of Sections 147 and 149 of
the Act."

In the said case it has been opined that although the statute is a beneficial
onc qua the third party, yet that benefit cannot be extended to the owner of
the offending vehicle.

(v} In Oriental Insurance Co. Ltd Vs. Meena Variyal and others (2007)
5 SCC 428 : 2007 AIR SCW 2362, the Hon. Apex Court held that the
insurance company was not liable to indemnify owner of the car vehicle
involved in the accident because, the deceased, who was Regional Manager
of the Company and owner of the vehicle, was himself driving the vehicle of
the company and the accident occurred due to his own negligence. The Apex
Court observed:;

“7. We must say that one would have expected the high
Court to apply its mind to the question arising, ina better manner .
and to specifically answer the question that arose for decision
in the case. For instance, we miay observe that it has not
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reversed the finding of the Tribunal that the deceased was
himself driving the vehicle. Then, what was the position? The
position was that a Regional Manager of the Company, which
was owner of the vehicle, was himself driving the vehicle of
the Company and during the course of it, he died in an accident,
whether the accident occurred due to his negligence or
otherwise. It appears to us that mere going by some decision
or other, without appreciating the facts in a given case, in the
light of the law, if any, declared by this Court, does not lead a
court or Tribunal to a correct conclusion in the normal course. -

17.  Itisdifficult to apply the ratio of this decision to a case
not involving a third party. The whole protection provided by
Chapter X1 of the Act is against third party risk. Therefore, in
a case where a person is not a third party within the meaning
of the Act, the insurance company cannot be made
automatically liable merely by resorting to the Swaran Singh
(supra) ratic.

29, e In these circumstances, we hold that the appellant
Insurance Company is not liable to indemnify the insured and
is also not obliged to satisfy the award of the Tribunal/Court
and then have recourse to the insured, the owner of the vehicle.
The High Court committed was in error in modifying the award
of the Tribunal in the context.”

()  In Bhav Singh Vs. Savirani & another 2008 ACJ 1043, the Full
bench of this court observes as follows :-

“10. Sub Section (5)'of Section 147 of the Act, however
provides that notwithstanding anything contained in any law
for the time being in force, an insurer issuing a policy of
insurance under Section 1470of the Act shall be liable to
indemnify a person or classes of persons specified in the policy
in respect of any liability which the policy purports to cover in
the case of that person or classes of persons. Thus if the policy
of insurance covers any liability in addition to the liability under
Section 147 (1) of the Act, the insurer will be liability to
indemnify the insured in case of any liability not because of the

ol
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provisions of sub section (1) of section 147 but because of
the terms and conditions of contract of insurance between the
insurer and the insured. Therefore, if the contract of insurance
provides for a liability to a passenger ortoan employee other
than the liabilities provided under sub s€ction (1) of the Section
147 of the Act, the insurer would be liable to indemnify the
insured against such liability.”

(vi)  In Oriental Insurance Company Ltd. Vs. Sudhakaran K. V. and
others (2008) 7 SCC 428 : (AIR 2008 SC 2729 : 2008 AIR SCW 4549)
the Hon.Apex Court while dealing with the issue whether a pillionriderona
scooter would be a third party within the meaning of Section 147 of the Act,
after referring to number of authorities, stated thus :-

"The contract of insurance did not cover the owner of the
vehicle, certainly not the pillion rider. The deceased was
travelling as a passenger, stricto sensu may not be as a gratuitous
passenger as in a given case she may not (sic) be a member of
the family, a friend or other relative. In the sense of the term
which is used in common parlance, she might not be even a
passenger. In view of the terms of the contract of insurance,
however, she would not be covered thereby.

The law which emerges from the said decisions, is: (i)
the liability of the insurance company in a case of this nature is
not extended to a pillion-rider of the motor vehicle unless the
requisite-amount of premium is paid for covering his/her risk; -
(ii) the legal obligation arising under Section 147 of the Act
cannot be extended to an injury or death of the owner of vehicle
or the pillion-rider; (iit) the pillion rider in a two-wheeler was
not'to be treated as a third party when the accident has taken
place owing to rash and negligent riding of the scooter and not
on the part of the driver of another vehicle."

(vit) In Bhagyalakshmi and others Vs. United Insurance Company
Limited and another (2009) 7 SCC 148 : (2009 AIR SCW 5325) the Hon.
Apex court held:-

“13. The policy in question is a package policy. The contract
of insurance if given its face value covers the risk not only of a
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third party but also of persons travelling in the car including
the owner thereof. The question is as to whether the policy in
question is a comprehensive policy or only an Act policy.”

However, the aforesaid question dealt with in the case of Bhagyalakshmi
and others (supra) was further aptly considered by Hon. Apex Court while
commenting in respect of covering third party risk in National Insurance Company

Ltd. Vs. Balakrishnan (AIR 2013 SC 473) as under :-

“16. Thus, it is quite vivid that the Bench had made a distinction
between the "Act policy" and "comprehensive policy/package

policy". The crux of the matter is what would be the liability of
the insurer if the policy is a comprehensive/package policy".
We are absolutely conscious that the matter has been referred
to a larger Bench, but, as is evident, the Bench has also

observed that it would depend upon the view of the Tariff
Advisory Committee pertaining to enforcement of its decision
to cover the liability of an occupant in a vehicle in a
comprehensive /package policy” regard being had to the

contract of insurance. .

21. Inview of the aforesaid factual position, there is no scintilla

of doubt that a "comprehensive/package policy” would cover ~
the liability of the insurer for payment of compensation for the .

occupant in a car. There is no cavil that an "Act Policy" stands
on a different footing from a "Comprehensive/Package Policy”.
As the circulars have made the position very clear and the
IRDA,-which is presently the statutory authority, has
commanded the insurance companies stating that a
"Comprehensive/Package Policy" covers the liability, there
cannot be any dispute in that regard. We may hasten to clarify
that the earlier pronouncements were rendered in respect of
the "Act Policy" which admittedly cannot cover a third party
risk of an occupant in a car. But, if the policy is a
"Comprehensive/Package Policy", the liability would be
covered. These aspects were not noticed in the case of
Bhagyalakshmi (2009 AIR SCW 5325) (supra) and,
therefore, the matter was referred to a larger Bench. We are
disposed to think that there is no necessity to refer the present

R
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matter to a Jarger Bench as the IRDA, which is presently the
statutory authority, has clarified the position by issuing circulars -,
which have beenreproduced in the judgment by the Dethi High

- Court and we have also reproduced the same.

22.Inview of the aforesaid legal position, the question that emerges
for consideration is whether in the case at hand, the policy is an
"Act Policy" or "Comprehensive/Package Policy". There has been
no discussion either by the tribunal or the High Court in this regard.
True itis, before us, Annexure P-1 has been filed which is a policy
issued by the insurer. It only mentions the policy to be a
"comprehensive policy” but we are inclined to think that there has
to be a scanning of the terms of the entire policy to arrive at the
conclusion whether it is really a "package policy" to cover the
liability of an occupant in a car.

23. In view of the aforesaid analysis, we think it apposite to
set aside the finding of the High Court and the tribunal as regards
the liability of the insurer and remit the matter to the tribunal to
scrutinize the policy in a proper perspective and, if necessary,
by taking additional evidence and if the conclusion is arrived
at that the policy in question is a "Comprehensive/Package
Policy", the liability would be fastened on the insurer. As far
as other findings recorded by the tribunal and affirmed by the
High Court are concerned, they remain undisturbed.

(x) In Narional Insurance Co. Ltd. Vs. Saju P. Paul, (2013) 2 SCC
41, the Hon. Apex court has reproduced the observations made in Asha Rani's
case at para 12 of the decision. -

“26. In view of the changes in the relevant provisions in the
1988 Act vis-a-vis the 1939 Act, we are of the opinion that
the meaning of the words ‘any person’ must also be attributed
having regard to the context in which they have been used i.c.
“a third party’. Keeping in view the provisions of the 1988
Act, we are of the opinion that as the provisions thereof do
not enjoin any statutory liability on the owner of a vehicle to
get his vehicle insured for any passenger travelling in a goods
vehicle, the insurers would not be liable therefor.
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27. Furthermore, sub-clause (i) of clause (b) of sub-section
(1) of Section 147 speaks of liability which may be incurred
by the owner of a vehicle in respect of death of or bodily injury
to any person or damage to any property of a third party caused
‘by or arising out of the use of the vehicle in a public place,
whereas sub-clause (ii) thereof deals with liability which may
be incurred by the owner of a vehicle against the death of or
- bodily injury to any passenger of a public service vehicle caused
by or arising out of the use of the vehicle in a public place. .

28. An owner of a passenger-carrying vehicle must pay
premium for covering the risks of the passengers. If a liability
other than the limited liability provided for under the Actis to
be enhanced under an insurance policy, additional premium is
required to be paid. But if the ratio of this Court’s decision in
New India Assurance Co. v. Satpal Singh is taken to its logical
conclusion, although for such passengers, the owner of a goods
carriage need not take out an insurance policy, they would be
deemed to have been covered under the policy where for even
no premium is required to be paid.”

(xi) In Oriental Insurance Company Ltd. Vs. Surendra Nath Loomba
(AIR 2013 SC 483), Hon. Apex Court has further taken note of the
observations made in the case of 7ilak Singh in following manner :-

"9, In Tilak Singh (supra) this court referred to the concurring
opinion rendered in a three-Judge Bench decision in New India
Assurance Co. Ltd. v. Asha Rani and ruled thus:-

In our view, although the obsérvations made in Asha Rani
case were in connection with carrying passengers in a goods
vehicle, the same would apply with equal force to gratuitous
passengers in any other vehicle also. Thus, we must uphold
the contention of the appellant Insurance Company that it owed
no liability towards the injuries suffered by the deceased
Rajinder Singh who was a pillion rider, as the insurance policy
was a statutory policy, and hence it did not cover the risk of
death of or bodily injury to a gratuitous passenget.

It is worthy to note in the said case the controversy related to

-
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gratuitous passenger carried in a private vehicle. "

(xii) Infurther respective paragraphs 10, 11 and 12 of Oriental Insurance
Company Ltd. Vs. Surendra Nath Loomba’s case (supra), the observation
made in-Jhuma Saha (Smt) (AIR 2007 SC 1054: 2007 AIR SCW 859) and
in National Insurance Co. Ltd. v. Laxmi Narain Dhut (2007)3 SCC
700:(AIR 2007 SC 1563 ) are quoted as under:- .

“10. The additional premium was not paid in respect of the
entire risk of death or bodily injury of the owner of the vehicle.
If that be so, Section 147 (b) of the Motor Vehicles Act which
in no uncertain terms covers a risk of a third party only would
be attracted in the present case."

11. Section 149 is part of Chapter X[ which is titled "Insurance
of Motor Vehicles against Third- Party Risks". A significant
factor which needs to be noticed is that there is no contractual
relation between the insurance company and the third party.

- .- The liabilities and the obligations relatable to third parties are
created only by fiction of Sections 147 and 149 of the Act".
In the said case it has been opined that although the statute is
a beneficial one qua the third party but that benefit cannot be
extended to the owner of the offending vehicle.

12. Before this Court, however, the nature of policies which
came up for consideration were Act policies. This Court did
not deal with a package policy. If the Tariff Advisory Committee
seeks to enforce its decision in regard to coverage of third
party risk which would include all persons including occupants
of the vehicle and the insurer having entered into a contract of
insurance in relation thereto, we are of the opinion that the
matter may require a deeper scrutiny.”

(18) Thus, acareful reading of these decisions clearly shows that the liability
of the insurer is limited, as indicated in Section 95 of the Act, but it is open to
the insured to-make payment of additional higher premium and get higher risk
covered in respect of third party also. The above judgments of Hon. the Apex
Court are authorities to state that unless higher premium is paid, the higher
liability of the insurer than the liability of the insured cannot bé assumed. There
is no further need to dilate this aspect any"more because of the discussions
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made supra. Hence, after considering all the relevant aspects of the matter
and having regard to the case laws referred to herein-above, this court comes
to analysis the legal issues as follows:- :

1) If the injured/deceased being third party was travelling
in vehicle involved in accident and no premium for passengers
as gratuitous or otherwise travelling in insured vehicle is paid
in that case, the insurance company, under cover of 'Act policy',
cannot be held responsible to indemnify the award passed
against the owner of the vehicle involved the insured.

(i) In case the insurance company has recovered any
additional premium for passengers travelling in vehicle or pillion
rider on two wheelers, under comprehensive/full insurance
cover from the insured or/and the vehicle is fully or compressive
insured by the insurance company, certainly it is bound to
indemnify the liability of the owner of the vehicle insured and
responsible for payment of award amount to.injured or
deceased travelling in vehicle and/or as pillion rider travelling
on two wheeler vehicle to their claimants.

()  Incase the four wheeler vehicle or two wheeler vehicle

" in‘on which the injured or deceased was travelling, received head
and collision with another vehicle, on negligent act of the driver of
other offending vehicle or composite/contributory negligence of
the other vehicle involved then the insurance company of the
opposite/offending vehicle isto indemnify the responsibility of the
insured of other vehicle to compensate the injury/death of third
party under Section 147 Motor Vehicle Act.

(19) Now, coming to the factual aspects of this present case, it appears
from the evidence on record that at the time of accident, the deceased was
travelling from Gwalior to Dabra in a Jeep involved in accident. The driver of
.the jeep was driving the vehicle rashly which resulted in dashing against the

tree. In such accident, the deceased travelling in jeep received and succumbed

to injuries on the spot. On perusal of the cover-note of the policy (Ex./D1), it
is found that the same is proved by witness V.C. Dholkar (DW-1) who stated
that the jeep was owned by the appellant and was insured during the period
from 7th May 2004 to 6th May 2005. The policy further indicated charging of
the amount of Rs. 700/- against act liability, Rs. 100/~ against personal accident

A
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for owner and driver, Rs. 25/- against legal liability of driver and Rs. 70/-
against any extra loading; total amounting to Rs. 895/~ with specification and
limitation that no own damage will be entertained and that the policy covers
use of the vehicle for any purpose of use other than : (b) carriage of goods (n)
other than captors or personal luggage (c) organized racing (d) pockmarking
(e) speed testing etc. It is further noted that though the vehicle was insured for
third party risk or under Act policy but no premium was recovered for risk of
the passengers whether gratuitous or otherwise. As has been set out
hereinabove, the law on this subject is very much clear. The 8th respondent-
Oriental Insurance company w111 therefore not be liable to reimburse the
appellant-owner.

(20)  Eventually, on considering the legal as well as factual aspects of the
present case, the appeal filed by the owner of the vehicle insured fails. The
learhed tribunal rightly concluded that being the Act Policy of the vehicle and
Since no premium for passengers travelling was recovered, the insurance
company was not liable to indemnify the award on behalf of the insured to the
claimants. As a result, this appeal filed by the owner is dismissed with cost.

Counsel fee Rs. 1000/-, if certified, be added in the costs.

dAppeal dismissed.
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- APPELLATE CIVIL
_ Before Mr. Justice GD. Saxena
EF.A.No. 349/2011 (Gwalior) decided on 27 January, 2014

BHUPENDRA KANTBHARDWAJ & ors. - ... Appellants
Vs. , :
RAMESHCHANDRA GOYAL " ... Respondent

Civil Procedure Code (5 of 1 908), Order 41 Rule 5 - Stay by
Appellate Court - Held - Appellate Court is not bound to grant an order
of stay merely because an appeal has been preferred - Petitioner who
comes to the court for seeking stay must do equity for seeking equity
- Appellate Court has jurisdiction to impose such terms which may
compensate decree holder. © (Paras 6 & 12)
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ORDER

G.D. SAXENA, J.:- Arguments were heard on LANo. 5149/2011 which
is filed under Order 41 Rule 5 of the Code of Civil Procedure 1908 by the
appellants/tenants seeking stay of the operation of the impugned judgment
and decree dated 3 November 2011 in a civil suit instituted by the plaintiff/
respondent against appellants for eviction and arrears of rent with mesne profit.

{2)  Learned counsel for the appellants contended that under the garb of
the impugned decree, the plaintiff/respondent is bent upon to dispossess the
appellants from the suit premises wherein they are running business and also
residing in first floor of the building. It is submitted that if the operation of the
impugned judgment and decree is not stayed, the appellants shall suffer
irreparable loss which cannot be compensated in any manner and the purpose
of filing the appeal would be frustrated. Hence, by the aforesaid application,
the operation of the impugned judgment and decree is sought to be stayed till
pendency of the appeal.

-(3) In response to the application, the respondent/plaintiff contented that the
appellants are enjoying the constructed area about 3000 square feet for their
business in busy commercial market in the town of Gwalior City. They are further
utilising 3000 square feet area for their residence on the first floor of the building
and 3000 square feet area of the roof of the building but in turn they are paying
meagre amount of Rs. 350/- as monthly rent to the landlord/respondent. On the
other hand, the landlord/respondent is paying Rs. 7999/- as property tax to the
Municipal Corporation. It is submitted that as per market price of the area in
question, at present rent of Rs. 25,000/~ can not be denied. Giving an example of
one Shri Shyam Agrawal and Smt. Rekha Agrawal who are landlords of the
adjoining building it is stated that they are getting Rs. 39,600/- as monthly rent

—_
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from tenant Dena Bank. Therefore, it is prayed that the application under
consideration in such circumstances is liable to be dismissed or in alternative the
appellants may be directed to deposit Rs.25,000/- as monthly mesne profits of
the building till their possession over the rented premises. In support ofhis arguments,
leamned counsel placed reliance on the following judgments of Hon. Apex Court

as well as this court. They are:-

—

(4)

(i) Atma Ram Properties (P) Ltd. Vs. Federal Motors
(P) Ltd. (2005) 1 SCC 705

(i) State of Maharastra Vs. M/s Super Max
International Pvt. Ltd. & ors 2009 (AIR SCW 7265).

(i)  Shabbir Hussain & ors Vs. Ram Dayal & others
decided 2011(1) MPLJ 366.

Before going further into a discussion of the questions that arise, the

relevant provisions of law may be summarised which are as follows :-

Order 41 Rule 5 Stay by Appellate Court

5. Stay by Appellate Court.--- (1) An appeal shall not
operate as a stay of proceedings under a decree or order
appealed from except so far as the Appellate Court may order,
nor shall execution of a decree be stayed by reason only of an
appeal having been preferred from the decree; but the Appellate
Court may for sufficient cause order stay of execution of such
decree. '

[Explanation.- An order by the Appellate Court for the stay of
execution of the decree shall be effective from the date of the
communication of such order to the Court of first instance,
but an affidavit sworn by the appellant, based on his personal
knowledge, stating that an order for the stay of execution of .
the decree has been made by the Appellate Court shall,
pending the receipt from the Appellate Court of the order for
the stay of execution or any order to the contrary, be acted
upon by the Court of first instance]

2) Stay by Court which passed the decree.- Where
an application is made for stay of execution of an appealable
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decree before the expiration of the time allowed forappealing
therefrom, the Court which passed the decree may on sufficient
cause being shown order the execution to be stayéd.

(3) No order for stay of execution shall be made under sub-
rule (1) or sub-rule (2) unless the Court making it is satisfied-

(a) that substantial loss may result to the party applying
or stay of execution unless the order is made;

(b) that the aIJplication has been made without
unreasonable delay; and

(c) that security has been given by the applicant for the
due performance of such decree or order as may
ultimately be binding upon him.

(4) [Subject to the provisions of sub-rulé (3)], the Court may
make an ex parte order for stay of execution pending the
hearing of the application.

[(5) Notwithstanding anything contained in the foregoing sub-
rules, where the appellant fails to make the deposit or furnish

" the security specified in sub-rule (3) of Rule 1, the Court shall
not make an order staying the execution of the decree.]

(5)  Since the appellants/tenants have preferred an appeal against the
judgment and decree of eviction from the rented premises, in that case the
provisions of Section 13 of M.P Accommodation Control Act 1961 which
are as follows shall also apply to the case in strict sense:

"Sec. 13- When tenant can get benefit of protection against
eviction:- (1) On a suit or any other proceeding being instituted
by alandlord on any of the grounds referred to in section 12
or in any appeal or other proceeding by a tenant against any
decree or order for his eviction, the tenant shall within one
month of the service or writ of summons or notice of appeal or
of any other proceeding or within one month of institution of
appeal or any other proceeding by the Court may on application
made to it allow in this behalf, deposit in the court or pay to
landlord, an amount calculated at the rate of rent at which it
was paid, for the period for which the tenant may have been
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(6)

by the delay in the execution of the decree by the grant of stay ofder.

(M

made default including the period subsequent thereto up to

" the end of the month previous to that in which the deposit or

payment is made; and shall thereafter continue to deposit or
pay, month by month by the 15th of each succeeding month a
sum equivalent to the rent at that rate till the decision of the
suit, appeal or proceeding, as the case may be.

(2) xx xx xx xx
(3) xx xx XX xx
4 xx xx xx xx
(5) XX XX XX XX

(6)  If a tenant fails to deposit or pay any amount as
required by this sectior, the court may order the defence against
eviction to be struck out and shall proceed with the hearing of
the suit, appeal or proceeding ,as the case may be.

485

Thus, from provisions of aforesaid Order 41 Rule 5 of the C.P.C., itis
amply clear that the appellate court is not bound to grant an order of stay
merely because an appeal has been preferred and an application for an order
of stay has been made. The petitioner who comes to the court for seeking a
stay order must do equity for seeking equity. While granting an order of stay
under Order 41 Rule 5 of the C.P.C. the appellate court does have the
jurisdiction to put the parties seeking the stay order on such terms, as would
in its opinion reasonably compensate the decree holder, for the loss occasioned

As regards claim made by the plaintiff for receiving higher rent on the
basis of present market rate, same has been answered in the case of Shabbar
Hussain (supra), as under:-

"10. The Scope of Order 41 Rule 5 Civil Procedure Code
has been taken into consideration in the decision of Supreme
Court dtmaram Properties (P) Ltd (Supra) in which an
earlier decision of Supreme Court Marshall Sons & Co. (I)
Ltd. (Supra) has been relied upon in which the Apex Court
has directed to deposit mesne profits at quite higher rate looking
to the facts and circumstances that tenant was inducted long
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back and if during those days quite lessor rate of rent was
prevailing, it can not be equated with present rate of rent. These
decisions are fully applicable in present case also." '

(8) Further on the point of stay whether it is to be granted or not while
exercising discretion by the appellate court and what would be guiding factors,
in Adtma Ram Properties (P) Ltd. Vs. Federal Motors (P) Ltd., (2005) 1
SCC 705, at page 712: the Hon.Apex Court held as follows :-

"8. It 1s well settled that mere preferring of an appeal does not
operate as stay on the decree or order appealed against nor
on the proceedings in the court below. A prayer for the grant
of stay of proceedings or on the execution of decree or order
appealed against has to be specifically made to the appellate
court and the appellate court has discretion to grant an order
of stay or to refuse the same, The only guiding factor, indicated
inRule 5 aforesaid, is the existence of sufficient cause in favour
of the appellant on the availability of which the appellate court
would be inclined to pass an order of stay. Experience shows
that the principal consideration which prevails with the appellate
court is that in spite of the appeal having been entertained for
hearing by the appellate court, the appellant may not be
deprived of the fruits of his success in the event of the appeal
being allowed. This consideration is pitted and weighed against
the other paramount consideration: why should a party having
succeeded from the court below be deprived of the fruits of
the decree or order in his hands merely because the defeated -
party has chosen to invoke the jurisdiction of a superior forum.
‘Still the question which the court dealing with a prayer for the
grant of stay asks itself is why the status quo prevailing on the
date of the decree and/or the date of making of the application
for stay be not allowed to continue by granting stay, and not
the question why the stay should be granted.

I

9. Dispossession, during the pendency of an appeal of a
party in possession, is generally considered to be "substantial
loss!" to the party applying for stay of execution within the
meaning of clause (a) of sub-rule (3) of Rule 5 of Order 41 of
the Code. Clause (c) of the same provision mandates security
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for the due performance of the decree or order as may
ultimately be passed being furnished by the applicant for stay
as a condition precedent to the grant of order.of stay. However,
this is not the only condition which the appellate court can
impose. The power to grant stay is discretionary and flows
from the jurisdiction conferred'on an appellate court which is
equitable in nature. To secure an order of stay merely by.
preferring an appeal is not a statutory right conferred on the
appellant. So also, an appellate court is not ordained to grant
an order of stay merely because an appeal has been preferred
and an application for an order of stay has been made.
Therefore, an applicant for order of stay must do equity for
seeking equity. Depending on the facts and circumstances of a
given case, an appellate court, while passing an order of stay,
tmay put the parties on such terms the enforcement whereof
would satisfy the demand for justice of the party found
successful at the end of the appeal.......

| In the case of Chander Kali Bai the tenancy
premises were situated in the State of Madhya Pradesh and
the provisions of the M.P. Accommodation Control Act, 1961
applied. The suit for eviction was filed on 8-3-1973 after
/" serving a notice on the tenant terminating the contractual
tenancy w.e.f. 31-12-1972. The suit came to be dismissed by
the trial court but decreed in first appeal decided on
11-8-1975. One of the submissions made in this Court on
behalf of the appellant tenant was that no damages from the
date of termination of the contractual tenancy could be
awarded; the damages could be awarded only from the date
when an eviction decree was passed. This Court took into
consideration the definition of tenant as contained in Section 2
(1) of the M.P. Act which included "any person continuing in
possession after the termination of his tenancy" but did not
include "any person against whom any order or decree for
eviction has been made”. The Court, persuaded by the said
definition, held that a person-continuing in possession of the
accommodation even after the termination of his contractual
tenancy is a tenant within the meaning of the M.P’Act and on
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such termination his possession does not become wrongful until
and unless a decree for eviction is passéd. However, the Court
specifically ruled that the tenant continuing in possession even
after the passing of the decree became a wrongful occupant of
the accommodation. In conclusion the Court held that the tenant
was not liable to pay any damages or mesne profits for the
period commencing from 1-1-1973 and ending on 10-8-1975
but he remained liable to pay damages or mesne profits from
11-8-1 975 until the delivery of the vacant possession of the
accommodation. During the course of its decision this Court
referred to a decision of the Madhya Pradesh High Court in
Kikabhai Abdul Hussain v. Kamlakar wherein the Hi gh
Court had held that if a person continues to be in occupation
after the termination of the contractual tenancy then on the
passing of the decree for eviction he becomes a wrongful
occupant of the accommodation since the date of termination.
This Court opined that what was held by the Madhya Pradesh
High Court seemed to be a theory akin to the theory of "relation
back" on the reasoning that on the passing of a decree for
eviction, the tenant's possession would become unlawful not
from the date of the decree but from the date of the termination
of the contractual tenancy itself. It is noteworthy that this Court
has not disapproved the decision of the Madhya Pradesh High
Court in Kikabhai Abdul Hussain case but distinguished it by -
observing that the law laid down in Kikabhai Abdul Hussain
case was not applicable to the case before it in view of the
definition of "tenant" as contained in the M.P. Act and the
provisions which came up for consideration of the High Court
-in Kikabhai Abdul Hussain case were different.

13.  In Shyam Charan v. Sheoji Bhai this Court has
upheld the principle that the tenant continuing in occupation of
the tenancy premises after the termination of tenancy is an
unauthorised and wrongful occupant and a decree for damages
or mesne profits can be passed for the period of such
occupation, till the date he delivers the vacant possession to
the landlord. With advantage and approval, we may refer to a
decision of the Nagpur High Court. In Bhagwandas Lakhamsi
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Vs. Kokabai the learned Chief Justice of the Nagpur High
Court held that the Rent Control Order, governing the
relationship of landlord and tenant, has no relevance for
determining the question of what should be the measure of
damages which a successful landlord should get from the tenant
for being kept out of the possession and enjoyment of the
property. After determination of the tenancy, the position of
the tenant is akin to that of a trespasser and he cannot claim
that the measure of damages awardable to the landlord should
be kept tagged to the rate of rent payable under the provisions
of the Rent Control Order. If the real value of the property is
higher than the rent earned then the amount of compensation
for continued use and occupation of the property by the tanant
can be assessed at the higher value. We find ourselves in
agreement with the view taken by the Nagpur High Court.

16.  Weare, therefore, of the opinion that the tenant having
suffered a decree or order for eviction may continue his fight

before the superior forum but, on the termination of the

proceedings and the decree or order of eviction first passed
having been maintained, the tenancy would stand terminated

- with effect from the date of the decree passed by the lower

forum. In the case of premises governed by rent control
legislation, the decree of eviction on being affirmed, would be
determinative of the date of termination of tenancy and the
decree of affirmation passed by the superior forum at any
subsequent stage or date, would not, by reference to the
doctrine of merger have the effect of postponing the date of
termination of tenancy.

19.  To sum up, our conclusions are:

(1)  While passing an order of stay under Rule 5 of Order
41 of the Code of Civil Procedure, 1908, the appellate court
does have jurisdiction to put the applicant on such reasonable
terms as would in its opinion reasonably compensate the
decree-holder for loss occasioned by delay in execution of
decree by the grant of stay order, in the event of the appeal
being dismissed and insofar as those proceedings are
concerned, Such terms, needless to say, shall be reasonable.

489
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(2)  Incase of premises governed by the provisions of the
Delhi Rent Control Act, 1958; in view of the definition of tenant
contained in clause {1) of Section 2 of the Act, the tenancy
does not stand terminated merely by its termination under the
general law; it terminates with the passing of the decree for
eviction. With effect from that date, the tenant is liable to pay
mesne profits or compensation for use and occupation of the
premises at the same rate at which the landlord would have
been able to let out the premises and earn rent if the tenant
would have vacated the premises. The landlord is not bound
by the contractual rate of rent effective for the period preceding
the date of the decree.

(3) The doctrine of merger does not have the effect of
postponing the date of termination of tenancy merely because’
the decree of eviction stands merged in the decree passed by
the superior forum at a latter date,"

(9)  In State of Maharashtra Vs. é’uper Max International (P) Ltd.,
(2009) 9 SCC 772, at page 796 : The Hon. Apex court observed as follows:-

"77. In the light of the discussions made above we hold that in
an appeal or revision preferred by a tenant against an order or
decree of an eviction passed under the Rent Act it is open to
the appellate or the Revisional Court to stay the execution of
the order or the decree on terms, including a direction to pay
monthly rent at a rate higher than the contractual rent, Needless
to say that in fixing the amount subject to payment of which
the execution of the order/decree is stayed, the Court would
exercise restraint and would not fix any excessive, fanciful or
" punitive amount.

(10) Now, on examining the case in the light of the aforesaid decisions, it
comes to the notice that the learned trial court for want of sufficient proof
disallowed the prayer of the landlord for the prospective rent @ Rs..25,000/-
monthly claimed on the basis of present market rate of rent of the building let
out to the appellants. However, it was not disputed by the appellants that .
landlord/respondent is receiving Rs. 350/- towards monthly rent and he is
paying Rs. 7999/- as property tax against the rented building to the Municipal
Corporation Gwalior. Therefore, it was put forth by the landlord that the
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aforesaid sum is.separately recoverable in addition to the amount of contractual
rent from the tenant. Hence, according to his learned counsel, the plaintiff/
landlord is entitled to receive amount of contractual rent vis-a-vis property
tax both from the defendants.

(1) In tﬁe case of Mohd. Ahmad Vs. Atma Ram Chauhan (2011) 7
SCC 755, facing the same situation, the Hon. Apex Court observed, relevant
para is as under:~

"21.XXXX  XXXXX  XXXXX XXXXX

(i) Apart from the rental, property tax, water tax,
maintenance charges, electricity charges for the actual
consumption of the tenanted premises and for common area
shall be payable by the tenant only so that the landlord gets
the actual rent out of which nothing would be deductible. In
case there is enhancement in property tax, water tax or
maintenance charges, electricity charges then the same shall
also be borne by the tenant only."

(12) Considering the above, at present, direction for payment of mesne
profits/damages against the appellants under order 41 Rule 5 of C.P.C. on
the basis of present market rate of rent of the building cannot be issued when
the appeal is pending. However, the appellants/tenants can be put on such
reasonable terms for due performance of such decree or order as.may
ultimately be binding upon them as prescribed under Order 41 Rule 5(3) of
C.P.C. as well as Section 13(1) of the M.P. Accommodation Control Act,
1961. Consequently, stay with respect to possession of rented property is
granted to the appellants/defendants subject to compliance of the following
conditions for due performance of such decree or order as may ultimately be
passed by this court:-

(® ~ that, money part of the decree (Cost of the suit) payable
to the plaintiff/respondent be deposited by the appellants within
a period of two months from the order’ of this court before
the trial/Executing court.

(ii) that, the appellants shall furnish an undertaking with a
solvent security worth Rs. 5,00,000/- (Rs. Five Lac only),
to the satisfaction of the Trial/Executing court for handing over
the possession of the rented property and mesne profits/
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damages for wrongful possession as determined. by the
appellate court within the time period as fixed by the appellate
court. Aforesaid undertaking of the appellants with the above
solvent security shall be furnished within a period of two months
from today before the Trial/ Executing court.

(ili)  That, the appellants/defendantsto deposit from the
date of filing of appeal, i.e., 12/12/11, the amount of rent as
. determined by the trial court per month. Thereafter every month
the appellants/defendants shall without fail deposit the rent on
or before every 15th day of Gregorian calendar month till the
finality of the appeal. ' ~

(iv)  That, the appellants/tenants shall also deposit the
property tax amount which was paid by the owner of the suit
house to the Municipal Corporation on furnishing necessary
bill of the property tax and the deposit of the receipt thereof
by the plaintiff/owner before the Executing court and deposit
Qf such payment of bills shall be made by the appellants/tenants
within two months from the date of furnishing the above bills
and receipts. The property tax as directed shall be levyable
from the date of filing of the suit for eviction before the trial
court.

(v) That, the amount of rent and the amount paid towards
property tax by the landlord on being deposited by the
appellants/tenants shall be disbursed to the respondent/
landlord. )

- (vi) Incase there is failure to make compliance of the aforesaid
directions within the stipulated period mentioned above, the
interim arrangement that the respondent/plaintiff would not
obtain warrants of possession shall stand automatically vacated
without reference to the bench.

(13) In view of aforesaid, the application (I.A No. 5149/2011) stands
disposed of.

(14) List the appeal on priority basis under category of senior citizen.

Order accordingly.
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APPELLATE CRIMINAL
Before Mr. Justice J.K. Maheshwari
* Cr. A. No. 1299/1997 (Indore) decided on 22 January, 2013

DILIP _ ' ... Appellant
Vs. )
STATE OF M.P.. ...Respondent

A.  Penal Code (45 of 1860), Section 304-B & Evidence Act
(I of 1872), Section 113-B - The evidence with respect to cruelty,
harassment soon before death regarding demand of dowry ought to be
established for bringing the charge u/s 304-B of 1.P.C. at home.
(Para 10)
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B. Penal Code (45 of 1860), Section 304-B & Evidence Act

(1 0f1872), Section 113-B - Presumption u/s 113-B of Evidence Act is
not attracted in absence of proving the ingredients of the said charge.
(Para 12)
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Cases referred :

1997 SCC (Crl)) 759, 2004 SCC (Crl.) 692, 2005 SCC (Crl.) 218,
AIR 2007 SC 3146, (2003) 8 SCC 80.

Vivek Singh, for the appellant. -
Manish Joshi, P.L. for the respondent/State.

JUDGMENT

_ JK. MAHESHWART, J. :- This'appeal under Section 374 of the Code
of Criminal Procedure is directed against the judgment dated 05.12.1997,
passed in Sessions Trial No.120/1997, by IInd Additional Sessions Judge,
Ujjain convicting the appellant under Section 304-B of IPC with Rigorous

!
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Imprisonment for 10 year.

2, The prosecutioﬁ story as alleged is that on 31.12.1996 deceased Manju
was died by burns. The dying declaration (Ex. P-11) was recorded by Anil
Patwa, Naib Tahsildar (PW-8) mentioning that the burn was caused by her
husband because the father has not given dowry in marriage thereupon the
offence under Scction 307/498-A of IPC was registered. After death due to
said injuries the offence under Section 307 read with Section 302, 304-B as
well as 306 of IPC was registered and the challan has been filed. On committal
it was sent to competent Court for trial where the charges under Section 306,
302 and 304-B of IPC were framed. The accused had abjured his guilt stating
innocence and taken a defence of false implication after the death by his wife.
The prosecution has examined 15 witnesses to prove its case and in defence
no witness has been examined by the accused.

3. The Ttial Court found that the dying declaration (Ex. P-11) cannot be
relied upon to prove the charge under Section 302 of IPC. It is further held
that the charges under Section 302 and 306 of IPC has not been established
by the prosecution bringing the cogent evidence on record, however, acquitted
the accused but relying upon the statement of Rampal-father of deceased
(PW-12) and Rambabu-brother of deceased (PW-13) and also partly relying-
upon the dying declaration convicted the appellant for the charge under Section
304-B of IPC and directed him to undergo Rigorous Imprisonment for 10
years,

4. Shri Vivek Singh, learned counsel appearing on behalf of the appellant
after reading the statement of Rampal-father (PW- 12) and Rambabu-brother
(PW-13) and also reading the dying declaration (Ex. P-11) and also the
statement of Anil Patwa, Naib Tahsildar (PW-8) recorded dying declaration
and further relying upon the statement of Prakashchandra Dubey (PW-9),
Forensic Expert and Yashpal Sharma (PW-1) contended that the deceased
was died in a bathroom pouring the kerosene over her. This neighbour reached
on the sport first and found that the door of the bathroom was bolted from
inside, which was broken by Yashpal Sharma (PW-1) with the Kelp of Om
. Prakash and Sanjay Jadhav and as per the evidence brought it is clear that at
that time the accused was not present on the spot. In addition to it, it is
submitted that in the statement of father and brother of deceased it has not
béen established that there is any demand of dowry, cruelty and harassment
soon before her death, essential to bring the charge under Section 304-B of

1
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IPC at home and to draw the presumption under Section 113-B of Evidence
Act. Itis further said that by plain reading of dying declaration allegation of
cruelty and harassment as well as demand of dowry is not there, therefore,
the prosecution has not established the essential ingredients of Section 304-B
of IPC. However, the presumption uni':Ier Section 113-B of*Evidence Act is
not attracted. In such circumstances conviction directed by the trial Court is
liable to be set aside. Shri Vivek Singh; counsel has placed reliance on the
judgments of Hon'ble the Apex Court in the case of Skam Lal Vs. State of
Haryana [1997 SCC (Cri) 759), Baljeet Singh and another Vs. State of
Haryana [2004 SCC (Cri) 692], State of Rajasthan Vs. Teg Bahadur and
others [2005 SCC (Cri) 218] and M. Srinivasulu Vs. State of A.P. [AIR
2007 SC 3146] to buttress the said contention and prayed to acquittal of
accused alloying this appeal. ‘

5. Per contra Shri Manish Joshi, learned Panel Lawyer for the respondent-
State contends that in the statement of Rampal-father (PW-12) and Rambabu-
brother (PW-13) it is clear thdt she was subjected to cruelty and harassment
on account of not giving sufficient dowry in the marriage, and such complaint
was made as and when she came back to the house. The aforesaid statements
has been relied upon proving the ingredients of the dowry death soon before
the death. Inaddition to it looking to the averments of the dying declaration,
relied by the Sessions Court the conviction for the charge under Section 304-
B of IPC has rightly been recorded, however, interference is not warranted,
therefore, the appeal may be dismissed.

6. After hearing learned counsel appearing on behalf of the parties and on
perusal of the record it is not in dispute that the charge under Section 302 and
306 of IPC was framed in addition to the charge under Section 304-B of IPC.
The appellant was acquitted by the charge of Section 302 as well of 306 IPC.
The conviction has only been directed under Section 304-B of IPC. Prior to
appreciating the evidence brought on record the ingredients of Section 304-B is
required to be taken note of, howeveér, itis reproduce as under: -

(304B. Dowry death.-(1) Whete the death of a woman is
caused by any burns or bodily injury or occurs otherwise than
under normal circumstances within seven years of her marriage
and it is shown that soon before her death she was subjected
to cruelty or harassment by her husband or any relative of her
husband for, or in connection with, any demand for dowry,
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such death shall be called “dowry death”, and such husband
or relative shall be deemed to have caused her death.

Explanation- For the purpose of this sub-section, “dowry”.shall
have the same meaning as in section 2 of the Dowry Prohibition
Act, 19561 (28 of 1961).

(2) Whoever commits dowry death shall be punished with
imprisonment for a term which shall not be less than seven
years but which may extend to imprisonment for life.]

Bare reading of the aforesaid in a case of dowry death three ingredients

as required to be established-(i) the death of a woman caused by burns or

bodily injury or occurs otherwise than normal circumstances within seven years
of marriage (ii) that married woman had died within seven years from the date
of marriage; and (iii) it ought to be established that soon before her death the
deceased woman was subjected to cruelty and harassment in connection with
the demand of dowry by her husband or any relative of her husband.

7. As per Section 2 of the Dowry Prohibition Act, it is clear that any
property or valuable security given or agreed to be given either directly or
indirectly by one party to a marriage to the other party to the marriage would
fall within the purview of the dowry. In this regard it can safely be observed
that demand must have a inextricable nexus with the marriage, in case it has
no connection with the consideration for the marriage it will not amounting to
demand for dowry.

8. On proving the aforesaid the death of woman shall be deemed to be a
dowry death and the accused shall be punished with the imprisonment for a
term which shall not be less than 7 years or may be extended up to life. In the
said context presumption regarding dowry death has been specified in Section
113-B of Evidence Act which is relevant, however reproduced as under:

"113B. Presumption as to dowry death.- When the question is
whether a person has committed the dowry death of a woman
and it is shown that soon before her death such woman has
been subjected by such person to cruelty or harassment for,
or in connection with, any demand for dowry, the Court shall
presume that such person had caused the dowry death.”

Bare reading of the aforesaid, for determination that the accused has

Wi
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committed a dowry-death of a2 woman it is required to be seen that soon’

before her death she was subjected to cruelty and harassment in connection
with any demand of dowry by accused. On bringing such evidence the
presumption causing death by the accused would be in favour of the

" prosecution. Thus, to prove the charge under Section 304-B of IPC and to

draw presumption of dowry death as enumerated under Section.113B of
Evidence Act the evidence brought in a particular case on record is required
to be seen. :

9. In the present case the intimation regarding death was given to the

Police Station regarding the incident by Yashpal Sharma (PW-1), whoisa
neighbour residing in front of the house of the deceased as well as the accused.
He had first reached on the spot and found that since the bathroom bolted -

from inside, burn smell is coming, however, with the help of two other persons * .
the door was broken by pushing and after pouring the water 6ver the body. .- -

and the flames deceased was shifted to the hospital. In his statement it has- .,
also come on record that by pouring kerosene over the body decedased’’

- received burns, and on account of burn injuries deceased Manju succumb to
death. The dying declaration (Ex. P-11) was recorded by Anil Patwa, Naib ,

Tahsildar (PW-8), as per his statement but the Sessions Court has not found

it worthy to rely upon for the purpose of proving the charge under Section |

302 and 306 of IPC. On the point of proving the charge under Section 304-
B the prosecution has brought the statement of Rampal (PW-12), who in his
statement stated that the marriage of his daughter was solemnized about two
and half year back. It is also stated by him that the deceased had conveyed
him regarding cruelty due to non- fulfilling the demand of a buffalo and

motorcycle. Rambabu (PW-13) in his statement has stated that the deceased -

- was facing physical and mental agony on account of demand of dowry of a

motorcycle and a buffalo and the said fact was conveyed by her as and when

came at his.place. In addition to it in the dying declaration (Ex P-11) the
question relating to demand of dowry has been relied upon by the-Sessions
Court wherein it was stated by the deceased that her husband has refused to

live with her because her father and brother have not given anything int marriage %
and at the time of incident he was present and put her imo fireinthe bathroom. .

However, in the context of the aforesaid evidence brought onrecord it is to

be seen whether the said evidence is sufficient to prove the charge against the- |

accused under Section 304-B of IPC drawing the presumption. However . .
various judgments of the Hon'ble Apex Court are required fo be analyzed on -

b e —t—————
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10.  The explanation to the said section says that the word
“dowry death” shall have the same meaning as in Section 304-
B IPC which means such death should be otherwise than in
normal circumstances and within seven years of marriage. On
. aconjoint reading of these sections, it is clear that for drawing
a presumption under Section 113-B of the Evidence Act firstly,
there should be death of a woman otherwise than in normal
circumstances, within seven years of marriage and the
prosecution having shown that soon before her death she was
subjected to cruelty or harassment in connection with any
demand for dowry by persons accused of having committed
the offence. Unless and until these priliminary facts are
established by the prosecution, it is not open to the courts to
* draw a presumption agaisnt the accused invoking Section 113-
B.of the Evidence Act. We are supported in this view of ours
by a judgment of a three-Judge Bench of this court in the case
of Ramesh Kumar V. State of Chhattisgarh wherein this
Court held thus: (SCC pp. 626-27, para 12)

“Before the presumption may be raised, the foundation
thereof must exist. A bare reading of Section 113-A shows
that to attract applicability of Section 113-A, it must be shown
that (i) the woman has committed suicide, (if) such suicide has

N been committed within a period of seven years from the date
of her marriage, (iii) the husband or his relatives, who are
charged had subjected her to cruelty. On existence and
availability of the abovesaid circumstances, the court may
presume that such suicide had been abgtted by her husband or
by such relatives of her husband. Parliament has chosen to
sound a note of caution. Firstly, the presumption- Is not
mandatory; It is only permissive as the exployment of expression
'may presume’ suggests. Secondly, the existence and availability
of the abovesaid three circumstances shall not, like a formula,
enable the presumption being drawn; before the presumption
may be drawn the court shall have to have regard to 'all the
other circumstances of the case'. A consideration of all the
other circumstances of the case may strengthen the presumption
or may dictate the conscience of the court to abstain from
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drawing the presumption. The expression- 'the other
circumstances of the case’ used in Section 113-A suggests the
need to reach a cause-and-effect relationship between the
cruelty and the suicide for the purpose of raising a presumption.
Last but not the [east, the presumption is not an irrebuttable
one. In spite of a presumption having been raised the evidence
adduced in defence or the facts and circumstances otherwise
available on record may destroy the presumption. The phrase
'may presume’ used in Section 113-A is defined in Section 4

of the Evidence Act, which says-"Whenever it is provided by

this Act that the court may presume a fact, it may either regard
such fact as proved, unless and until it is disproved, or may
call for proof of it.”” (emphasis in original)

11. The above case, of course, deals with Section 113-A of
the Evidence Act. However, the principle laid down therein
squarely applies to cases involving Section 113-B of the said
Actalso insofar as they relate to the proof of facts enumerated
in the section before a presumption is drawn.

12. From the above, it is clear that certain conditions precedent
by way of proved facts should be brought on record before
the Courts can draw a presumption under Section 113-A or
113-B of the Evidence Act.

17. Having noticed the requirement of law both under Section
304-B IPC as also under Section 113-B of the Evidence Act,
we are of the considered opinion that both the courts below
erred in drawing an adverse presumption against the accused
by shifting the onus on them to prove the date of marriage,

which, in our opinion, is not the requirement of law. On the

contrary, the law requires the prosecution to establish first by
cogent evidence that the death in the case occurred within
seven years of the marriage. Therefore, we will have to consider
whether the prosecution has established the factum of
Darshana having died within five years of her marriage as
contended by PW 4. A perusal of his evidence shows that
according to him marriage of Darshana was solemnized in the
year 1982 but he was not aware which samvat it was. He says

501
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it was the month of Jaistha but was not sure whether it was
Samvat 2035. He specifically states that a bahi entry was made
by his nephew Satbir in regard to the date of marriage and
expenses incurred in connection therewith, but this document
was not produced in the court. Existence of such a document
is established not only from the evidence of PW 4 but also
from the evidence of the investigating officer, PW 10 who says
that he was made known of the existence of such a document
but he did not either seize the said document or verify the date
of marriage from the said document. He also stafes that he _
made an enquiry about the year of marriage of Darshana and
nobody was able to tell the date but the year of marriage was
told to him. He goes further to state that he did not record the
statement of those persons who told him about the year of
marriage. Therefore, it is clear that the prosecution has failed

. to produce the available evidence regarding the date of
Darshana's marriage and thereby failed to discharge its initial
onus of proof. The defence in this case has unequivocally
challenged the correctness of the date of marriage, as stated
by the prosecution. It even examined defence witneses in this
regard. Be that as it may, the question whether the defence
has been able to establish its version of the date of marriage is
immaterial because in the first instance it was for the prosecution
to establish this fact which for the reasons stated above, it has
failed to do. Both the courts below, thus, have clearly erred in
shifting the onus of proving the date of marriage on the defence
and drawing a presumption against it. This is evident from the
finding of the trial court which is as follows:

“Accused Baljeet in this case has not been able to rebut
the mandatory presumption under Section 113-B of the Indian
Evidence Act thus prosecution has been able to prove his guilt.”

This finding which is concurred to by the High Court,
in our opinion, is wholly erroneous and unsustainable in law."

In the case of State of Rajasthan Vs. Teg Bahadur and others [2005
SCC (Cri) 218] the Court relying upon the judgment of Hira Lal v. State
(Govt. of NCT, Delhi, (2003) 8 SCC 80 has observed that: -
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"18. Ourattention was drawn to Section 113-B of the
Evidence Act and Section 304-B of the Indian Penal Code by
the learned counsel appearing for the accused. A conjoint
reading of Section 113-B of the Indian Evidence Act and
Section 304-B of the Indian Penal Code shows that there must
be material to show that soon before her death the victim was
subjected to cruelty or harassment. The prosecution has to
rule out the possibility of a natural or accidental death so as to
bring it within the purview of “death occurring otherwise than
in normal circumstances”. For the above proposition, learned
counsel appearing for the accused, cited the judgment of this
Court in the case of Hira Lal v.State (Govt. of NCT, Delhi.
In that case this Court observed thus: (SCC pp. 86-87, para 9)

“The expression 'soon before' is very relevant where
Section 113-B of the Evidence Act and Section 304-B IPC are
pressed into service. The prosecution is obliged to show that soon
before the occurrence there was cruelty or harassment and only
in that case presumption operates. Evidence in that regard has to
be led by the prosecution. 'Soon before' is a relative term and it
would depend upon the circumstances of each case and no
straitjacket formula can be laid down as to what would constitute
a period of soon before the occurrence. It would be hazardous
to indicate any fixed period, and that brings in the importance of

- aproximity test both for the proof of an offence of dowry death
as well as for raising a presumption under Section 113-B of the
Evidence Act. The expression 'soon before her death' used in the
substantive Section 304-B IPC and Section 113-B of the Evidence
Act is present with the idea of proximity test. No definite period
has been indicated and the expression 'soon before' is not defined.
A reference to the expression 'soon before' used in Section 114
Illustration (a) of the Evidence Act is relevant. It lays down thata
court may presume that a man who is in the possession of goods
'soon after the theft, is either the thief or hasreceived the goods
knowing them to be stolen, unless he can account for their
possession'. The determination of the period which can come
within the term 'soon before' is left to be determined by the courts,
depending upon the facts and circumstances of each case. Suffice,



504 Dilip Vs. State of M.P. LL.R.[2014]M.P.

however, to indicate that the expression "soon before’ would
normally imply that the interval should not be much between the
cruelty or harassment concerned and the death in question. There
must be existence of a proximate and live link between the effect
of cruelty based on dowry demand and the death concerned. If
the alleged incident of cruelty is remote in time and has become
stale enough not to disturb the mental equilibrium of the woman
concerned, it would be ofno consequence.”

20. On a careful scrutiny of the statements of the aforesaid
witnesses, it is seen that witnesses have given different
statements regarding demand of dowry. According to him, with
respect to dowry, dispute was raised at the time of marriage.
According to Om Prakash, when Suman returned to her
parents' house, she complained about demand of dowry by
the in-laws. There is no corroboration about the statement of
Om Prakash by the statement of his wife Smt, Hira Bai. Under

~ these circumstances, we are of the opinion, that there is lack
of evidence to prove the demand of dowry and that the evidence
led by the prosecution bristles with discrepancies and
contradictions. On the basis of the evidence, it could not be
treated to have been proved that actually the accused had made
ademand of dowry and that was made soon before the death
and due to this, the deceased was harassed.”

Thereafter, in the case of M. Srinivasulu Vs. State of A.P. [AIR 2007
SC 3146] has observed that: - '

“9. The necessity for insertion of the two provisions has been
amply analysed by the Law Commission of India in its 2 1st
Report dated 10th August, 1988 on 'Dowry Deaths and Law
Reform'. Keeping in view the impediment in the pre-existing
law in securing evidence:to prove dowry related deaths,
legislature thought it wise to insert a provision relating to
presumption of dowry death on proof of certain essentials. It
is in this background presumptive Section 113B in the Evidence
Act has been inserted. As per the definition of 'dowry death’ in
Section 304B IPC and the wording in the presumptive Section
113B of the Evidence Act, one of the essential ingredients,



LLR.[2014]M.P. Dilip Vs. State of M.P. - 505

amongst others, in both the provisions is that the concerned
woman must have been "soon before her death" subjected to
cruelty or harassment "for or in connection with the demand
of dowry". Presumption under Section 113B is a presumption
of law. On proof of the essentials mentioned therein, it becomes
obligatory on the Court to raise a presumption that the accused
caused the dowry death. The presumption shall be raised only
on proof of the following essentials:

(1)  The question before the Court must be whether the
accused has committed the dowry death of a woman. (This
means that the presumption can be raised only if the accused
is being tried for the offence under Section 3048 IPC).

(2)  The woman was subjected to cruelty or harassment
by her husband or his relatives.

(3)  Such cruelty or harassment was for, or in connection
with any demand for dowry.

(4)  Suchecruelty or harassment was soon before her death.

10.  Aconjoint reading of Section 113B of the Evidence
Act and Section 304B IPC shows that there must be material
to show that soon before her death the victim was subjected
to cruelty or harassment. Prosecution has to rule out the
possibility of a natural or accidental death so as to bring it
within the purview of the 'death occurring otherwise than in
normal circumstances'. The expression 'soon before' is very
relevant where Section 113B of the Evidence Act and Section
304B IPC are pressed into service. Prosecution is obliged to
show that soon before the occurrence there was cruelty or
harassment and only in that case presumption operates.
Evidence in that regard has to be led by prosecution. 'Soon
before' is a relative term and it would depend upon
circumstances of each case and no strait-jacket formula can
be laid down as to what would constitute a period soon before
the occurrence. It would be hazardous to indicate any fixed
period, and that brings in the importance of a proximity test
both for the proof of an offence of dowry death as well as for
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raising a presumption under Section 113B of the Evidence Act.
The expression 'soon before her death’ used in the substantive
Section 304B IPC and Secnon 113B of the Evidence Act is
present with the idea of proxmuty test, No definite period has
been indicated and the expression 'soon before' is not defined.
A reference to expression 'soon after' used in Section 114
(illustration (a)) of the Evidence Act is relevant. It lays down
that a Court may presume that 2 man who is in the possession
of goods soon after the theft, is either the thief or has received
the goods knowing them to be stolen, unless he can account

 for his possession. The determination of the period which can
come within the term 'soon before' is left to be determined by
the Courts, depending upon facts and circumstances of each
case. Suffice, however, to indicate that the expression 'soon
before' would normally imply that the interval should not be
much between the concerned cruelty or harassment and the
death in question. There must be existencé of a proximate and
live-link between the effect of cruelty based on dowry demand
and the concerned death. Ifalleged incident of cruelty is remote
in time and has become stale enough not to disturb mental
equilibrium of the woman concerned, it would be of no
consequence,

14. The prosecution version primarily rests on three documents
L.e. exhibits 2, 3 and 4 dated 3.1.1990, 20.6.1991 and
25.10.1990 respectively. A careful reading of these documents
which were letters by the deceased show that there was in fact
no allegations of any demand of dowry made by the accused.
Exhibit 3 i.. the letter dated 20.6.1991 is very significant.
- Grievance in the said letter was not'to any demand of dowry.
In fact the deceased had clearly written that she was forced to
marry with the accused against her wish and that created a lot
of problems for her. The underlying essence of the letter is that
the deceased was not willing to get married and wanted to
continue her studies and she was married against her wish.
There is one significant statement in the letter, which is to the
effect that the deceased did not want to go to her parental
| home for Gangamma festival as her husband was taking due
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care of her. In exhibit 4 i.e. letter dated letter dated 25.10.1990
she has clearly stated that she was all right and was happy in
her in laws place and her in laws were.taking good care of her
and she on the other hand stated that somehow or other she
does not want to live in the marital home. In Exhibit 2 i.e.
letter dated 3.1.1990 also she had stated that she was happy.
In fact she wrote to her father that he should take good care
of her mother.”

As per the aforesaid judgments of Hon'ble the Apex Court, it is clear
that in the case where a woman has died other than the normal circumstances
within seven years, the evidence with respect to cruelty, harassment soon
before her death regarding demand of dowry ought to be established for the
purpose of bringing the charge under Section 304-B of IPC at home. After
proof of the aforesaid ingredients, the presumption of dowry death as specified
under Section 113-B of Evidence Act may be drawn by the Court. In absence
of proving the ingredients, the presumption cannot be drawn.

. 11.  Inthe context of the aforesaid precedents of law by Hon'ble Apex Court
the evidence brought by the prosecution is required to be examined. On reading
of the dying declaration it reveals that the hushand ofthe deceased has denied to
live with him because the father and brother of the deceased has not given him
dowry. It is not reflected from the said dying declaration that the accused has
made any demand which was refused though it is a requirement contemplated
and enumerated under Section 304-B of IPC. In addition to it if we go through
the statement of the father Rampal (PW-12) the allegation of demand of buffalo
and motorcycle has been made but when such demand was made it has not been .
made clear in his statement. Similar is the statement of Rambabu (PW-13) brother
of deceased. Thus, looking to the statement of both these brother and father it
cannot be accepted that the evidence of cruelty, harassment coupled with demand
of dowry soon before her death is avallable It can safely be observed here that in
a case of dowry death to interpret the phrase soon before her death' the demand
must be in consonance to the incidents occurred. It can further be a'persistent
demand soon before commission of an incident, in absence thereto the presumption
for dowry death as specified under Section 113B of Evidence Act would not
come into the picture. It is made clear here that presumption for dowry death as
specified under Section 113B of Evidence Act was operated only when the
prosecution has brought some evidence to prove the charge of Section 304-B of
IPC of cruelty, harassment and demand of dowry resulted soon before the death.
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In the present case as per the evidence of the father Rampal (PW-12) and the
brother Rambabu (PW-13) the aforesaid ingredients has not been established
discharging the onus to draw presumption under Section 113B of Evidence Act.

12. Inaddition to the aforesaid, if we see the statement of the Yashpal
Sharma (PW-1) who is the person reached on the spot first, it is clear that the
deceased was inside the bathroom and bolted the door, which was broken
with the help of two other persons. The aforesaid fact has been reiterated by
the Forensic Expert Prakashchandra Dubey (PW-9). Itis categorically stated
by him that after perusal of the spot it was found that the dead body was
inside the bathroom and the flames were there and the door of the bathroom
was closed from inside, which was broken by the neighbours while bringing
the body ofthe injured outside from the said bathroom. In addition to it looking
to the statement of Dr. S.K. Agrawal (PW-11), it is clear that the body of the
deceased was burnt by 99%. However, in such circumstances the dying
declaration recorded, creates doubt looking to the other prosecution evidence
itself, which has been partly relied upon by the trial Court and partly disbelieved.
In the facts and circumstances of the present case primary evidence of burn of
the deceased is available inside the bathroom, which is only 3 x 3 feetand its
door was broken by the neighbours and the said fact has been conquered by
the Forensic Expert. Thus, in the considered opinion of this Court relying
upon the said dying declaration only wherein even the allegation of demand of
dowry soon before death is not available, the conviction of accused is not in
fair administration of justice. Therefore, the finding recorded by the trial Court
partly relying upon the said dying declaration only to prove the charge u/S
304-B of IPC is unsustainable in law. In the said sequel of facts in the Ii ght of

judgment of Hon'ble the Apex Court in the case of Sham Lal (supra), Teg -

Bahadur (supra), M.Srinivasulu.(supra), Hira Lal (Supra) and Baljeet Singh
(supra), the presumption under Section 113-B of Evidence Act is not attracted
in absence of proving the ingredients of the said charge.

13. Accordingly, the appeal filed by the accused/appellant succeeds and
is hereby allowed. The conviction and the sentence directed by the Trial Court
is hereby set aside. The appellant is acquitted from the charge under Section
304-B of IPC and in consequence to it the bail bonds furnished by the appellant
stand discharged. -
Appeal allowed,

»
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APBELLATE CRIMINAL
Before Mr. Justice U.C. Malzeshwart‘ & Mr. Justice B.D. Rathi
Cr. A. No. 440/1999 (Gwalior) decided on 8 May, 2013

SHANKAR DHOBI & ors. ' ...Appellants
Vs, ‘
STATE OF M.P. ...Respondent

Criminal Procedure Code, 1973 (2 of 1974), Section 222 -
Offence proved included in offence charged - Held - At the time of
appreciation of evidence the trial court or appellate court comes to the
conclusion that the accused have committed the offenice of same
cognate in which lesser punishment is provided and the charge of major
section is framed then without modifying the existing charge, the
accused could be convicted for the lesser punishment - Further held, if
the charge is framed by ignoring the material circumstances of the

"FIR and charge sheet u/s 173 then at any subsequent stage of the case
or even in appeal if it is found that charges are not correctly framed
then the impugned judgment liable to be set aside and the matter be
remanded back for framing correct charges and trial afresh.

i (Paras 10/11)

JUE TIHAT Afedr, 1973 (1974 &7 2), &% 222 — WIfad 90T &7
HRIAT ST W wHIfase g7 T — affteiRa — wew 3 qearea
Wi, faaner =rarey ar il =marad afy sw frod w wgEar @ fE
Sfgw 3 WA werd sTRre FIRT fear }, Rt agax gvs suEhe
g foy Toay e &) a1 F1 AR fRRa frar = @ a9 Remm
ariy &t yRafds fed. o, affgad & agae ove @ i <teRrg fee
ST gEHdr € — it afrfeRa fear T £ afy gkt 173 9 ol gent
qa Ruid 19 amly vz 39 giftas aRRefrt &1 quvere 3@ iy
o=t foar T @ w9 goeor & flt A gvEOad 9wy w @ afia A
ot iy aE grar san @ 5 gl B wd v @ faxfug 7@ Rear T R
aa et faa frofa sorer f53 o @i @ a9 &) 9 aiy farfaa
F Ter 74 R |/ fymmeor g wRdfa fear o

N.P. Dwivedi & S.K. Tiwari, for the appellants.
B.K. Sharma, G.A. for the respondent,
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ORDER

The Order of the Court was delivered by,
U.C.ManEsawARy, J.:- The appellants - accused have filed this appeal under
Section 374 (2) Cr.P.C., being aggrieved by the judgment dated 2.9.1999 by

Special fudge, (constituted under the provision of S.C. & S.T. (Prevention of -

Atrocities) Act, in short "The Act", and Sessions Judge, Shivpuri in Special
Case No. 80/95, whereby the appellant no. 1, Shankar has been convicted
and sentenced under Section 376 (1) of the IPC, r/w Section 3 (2) (v) of the
Act with a direction to undergo for life imprisonment with fine of Rs.5000/-.
In default of depositing'the same, for further six months RI has been award,
while appellant nos. 2 and 3 Dabbe © Damodar and Raghveer Singh have
been convicted and sentenced under Section 376/114 of IPC, r/w Section 3

(2) (v) of the Act with a direction to suffer the same punlshment as awarded - -

against the appellant no.1.

2. The facts giving rise to this appeal in this appeal in short are that on
dated 1.10.1995 at about 7 o'clock in the morning, the prosecutrix Ramvati,
(PW-7) lodged the FIR at P.S. Pohari contending that in the midnight of
30.9.1995 and 1.10.1995, she was all alone at her residence while her husband
'had gone to the Hanuman Temple of the village to participate in some prayer.
In the evening of 30.9.1995 after taking her meals, she went to sleep. At
about 12 o'clock in the night the appellants Shankar Dhobi, Dabbe @ Damodar
and Raghuveer Singh entered in her house. Out of them, the appellant no. 1,
Shankar started doing Masaj of her breasts while the accompanied appellant
no. 2 Dabbe @ Damodar and appellant no. 3, Raghuveer were standing there
near the cot. The prosecutrix tried to run away from such place but she was
caught hold by the appellant no. 2, Raghuveer. After catching her legs, he

pressed her on the cot. Thereafter appellant no. 1, Shankar committed sexual -

intercourse on her contrary to her wish. The prosecutrix cried. At the same
time, her husband, Gendalal (PW-8) and brother in law Jankee Lal came
there from Hanuman Temple. Then the appellants tried to run away from such
place. Out of them, her husband caught hold the appellant no.1, Shankar but
later on he also flade away. On such report, the offence of Section 376/34 of
[PC was registered against all the three appellants. The prosecutrix was sent
to the hospital where after carrying out her medical examination, the MLC
report was prepared. The investigation was carried out. On completion of the
same, on establishing charges of Section 376/34 of IPC and 3 (1) (xii) of the

o
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_Act, the appellants were charge sheeted for the same.

3. After committing the case to the Sessions Court, on evaluation of the
charge sheet, charge of Section 376 of IPC and Section 3 (2) (v).of the Act
were framed against the appellant no. 1, Shankar while charge of Section
376/114 of IPC and Section 3 (2) (v) of the Act were framed against-appellant
nos. 2 and 3. They abjured their guilt, on which trial was held. After recording
the evidence, on appreciation of the same, the appellants were held guilty and
punished as mentioned above. Being dissatisfied with such conviction and
sentence, the appellants have come to this court with this appeal.

4. We have heard Shri N.P. Dwivedi and Shri S.K. Tiwari, appearing
counsel for the appellants as well as Shri B.K. Sharma, learned Govt. Adv for
the respondent-State at length. Keeping in view their arguments, on perusing
the record in the following circumstances, we deem fit to remand the matter

after-setting aside the impugned judgment of the trial court to decide the case
afresh.

5. It is apparent from the averments of'the FIR that all the appellants
entered in the house of the prosecutrix, Ramvati Bai when she was all alone in
her residence and after entering her house, the appellants nos. 2 and 3 remained
inside her house while the appellant no. 1, Shankar started Masaj of the breasts
of the prosecutrix and in continuation of the same, he committed sexual
intercourse on her without her consent. While performing such sexual
intercourse as per available evidence, she was caught hold by the appellant
nos. 2 and 3 from the upper side and lower side and in such premises, the
appellant nos. 2 and 3 assisted and facilitated the appellant no. 1 in committing
the aforesaid alleged sexual intercourse on the prosecutrix without her consent
and wish, After holding the investigation, prima facie such circumstance was
found to be established on which the Police Report, under Section 173 of
Cr.P.C., charge sheet was filed under Section 173 of the Cr.P.C. for
prosecution of the appellants under the above mentioned Sectioris.

6. It is apparent from the record that subsequent to the committal of the
case to the Sessions Court, on evaluation and preparing the papers of the
charge sheet and Police Report filed under Sections 173 of Cr.P.C., the charge
of Section 376 of IPC, r/w Section 3, 2 (v) 6f the Act were framed against
the appellant no. 1, Shankar, while charge of Section 376/114 of IPC, r/w
Section 3, (2) (v) of the Act were framed against the remaining appellants. It
appears that while framing such charge, the provision of Section 376 of IPC
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was not perused by the trial court in its entirety, if the same was seen or
perused by the trial court, then in the available circumstances, the trial court
ought to have been framed the charge against the appellants for the offence of
Section 376 (2) (g) of IPC alongwith above mentioned Sections of the Act.

7.. Before proceeding further, We deem fit to reproduce the concerning
part of Sub Section 2 of Section 376 alongwith its explanationno. 1 of IPC
The same 1s read as under: '

376. Punishment of rape:-

(g) Commits gang rape,

shall be punished with rigorous imprisonment for a term which
shall not be less than ten years but which may be for life and
shall also be liable for fine.

Provided ................ rereereeanee reerevererar e ra e, reeraen

Explanation 1:- Where a woman is raped by one or more in
a group of persons acting in furtherance of their common
intention, each of the persons shall be deemed to have
committed gang rape within the 'meaning of this sub section.

8. In view of aforesaid language of the provision, if the case at hand is
examined only on the basis of charge sheet, then it is apparent that all three
appellants had entered in the house of the prosecutrix with intention to commit
rape on her and after entering in her house, out of them, appellant no. 1,
Shankar after doing masaj of the breasts of prosecutrix had committed rape

[
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on her while the remaining appellants were present inside her house and
remained active to assist and facilitate the appellant no. 1, Shankar with their
act to commit such sexual intercourse on the prosecutrix. So in such premises,
the trial court, instead to frame the charge of Section 376 (1) or Section 376
(1)/114 of IPC, was bound to frame the charge of Section 376 (2) (g) of IPC
against each of the appellants because such provision was in force on the
date of the incident and lodging the FIR. So in such premises, it is apparent
that the trial of the impugned case was not held by the trial court by framing
the appropriate and proper charge on the basis of Police Report and the
charge sheet. Subsequent stage of trial, at any point of time such mistake was
not pointed out before the trial court either by the prosecution or on behalf of
the defence. In such premises, the trial was held only with respect of the
offence made punishable under Section 376 (1) and 376/114 relating to the
abatement of the offence and for the offence under Section 3 (2) (v) of IPC.

9. It is apparent from the provision that under Section 376 (1), the accused
of the rape, (if it is not gang rape or other types of rape), described under
Sub Section 2 of Section 376 of IPC may be punished by the court with the
minimum punishment of seven years which may be extended upto the life
imprisonment but under Section 376 (2) (g) of IPC. Minimum punishment
upto ten years which may extend upto life imprisonment has been prescribed.”
So in such premises, this case was the case of framing the charge of Section
376 (2) (g) of the IPC, in which, in comparison of Section 376 (1) of IPC,
some higher punishment has been prescribed, but the trial court has- proceeded
in the matter after framing the charge of minor punishment of Section 376 (1)
and Section 376 (1)/114 of IPC. In the aforesaid premises, this court has to
answer the question that on the basis of aforesaid framed charge by the trial
court, in the light of the available evidence, whether this court can consider
the matter, keeping in view the provision of Section 376 (2) (g) of IPC, when
such charge of Section 376 (2) (g) have not been framed against the appellants
unless such question is answered, this court can not consider the question for
extending the acquittal or to affirm the impugned conviction of the appellants.
In such a situation, court has to consider whether Section 386 of Cr.P.C., the
case should be remanded back to the trial court with a direction to frame the
charge of Section 376 (2) (g) of IPC at the place of Section 376 (1) and
Section 376/114 of IPC against the appellants and decide the case afresh
after extending additional opportunity to the parties to adduce their evidence
on the aforesaid amended charge. -
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10. Itis settled proposition of law based on the spirit of Section 222 of Cr.P.C.
that on appreciation of the evidence either the trial court or the appellate court
comes to the conclusion that the accused like appellants have committed the
offence of the same cognate; in which some lesser punishment is provided and
the charge of major Sectior of such cognate was framed then without modifying
the existing charge of framing the charge of the Section of lesser punishment,
accused could be convicted under the Section of lesser punishment because
the ingredients of such Section of lesser punishment is included in the Section
of major punishment. For example, if the charge of Section 376'(2) (g) is
framed and after trial, on appreciation, the offence is found to be committed
of Section 376 (1) of IPC, then without framing the charge of such Section
376 (1) of IPC on the basis of same charge of Section 376 (2) (g) of IPC, the
accused could be convicted under Section 376 (1) of IPC. As such no
modification in the existing charge is required and pursuant to it, fresh trial is
also not required. But if the charge is framed by ignoring the material
circumstance of the FIR as well as other papers of the charge sheet filed with
the Police Report under Section 173 of Cr.P.C. for the offence of the Section,
in which the lesser punishment is provided, then at any subsequent stage of
the case even in the appeal, if it 1s found that the correct charge was not
framed in the matter and if the court also comes to conclusion that after framing
the correct charge, the case decided afresh, then there is no option with the
court except to set aside the impugned judgment and remanded the matter to

the trial court with the direction to replace the framed charge by framing correct

charge against the accused like the appellants and decide the same afresh.

11.  Trueitis that the impugned judgment was passed long before, i.e.in
the year 1999 and the alleged incident had occurred in the year 1995 but
mere on the basis of such delay by ignoring the aforesaid illegality of the trial
court the case of the accused like appellants could neither be taken into
consideration for extending the acquittal or to affirm their conviction.

12. Inview of aforesaid discussion, without expressing any opinion on the
available evidence of record or giving any findings on merits on the facts of
the case, by allowing this appeal in part, the impugned judgment is set aside
and the case is remitted back to the trial court with a direction to frame the
charge of Section 376 (2) (g) of IPC against the appellants at the place of
Section 376 (1) and 376 (1)/114 of IPC respectively, keeping the charge of
Section 3 (2) (v) of the Act for the trial against them and after extending the

+
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opportunity to the parties to adduce their additional evidence on such modified
charge and decide the matter afresh. The trial court is further directed to
decide the matter afresh on its own merits without influencing from any
observation or the findings given by such court in the impugned judgment or
by this court in the present order. It is specifically observed that the trial court
shall also be at liberty to decide the question relating to the charge of Section 3 (2)

© (v) of the Act afresh without influencing from any observationor the findings given

by such court in the impugned judgment or by this court in this order. It being the
old case, the trial court is directed to decide the matter in compliance of the
aforesaid direction within six months from the date of receiving the record of the
case alongwith copy of this order. Office is directed to send back the record
alongwith copy of this order immediately to the trial court.

13.  Attherequest of the counsel present, the parties are directed to appear
before the trial court, i.e. before the Special Court (constituted under the
Act), Shivpuri. If such court is not functioning their, then before Sessions
Court of Shivpuri on 20.6.2013, so also on other dates as are fixed by such
court in this regard till disposal of the trial. The bail bonds of the appellants
are continued till 20.6.2013 and pursuant to it, each of the appellantsis directed
to furnish his personal bond of Rs. 20,000/- alongwith one surety of the like
amount to the satisfaction of the aforesaid trial court in accordance with the
terms and the provision of Section 437 and 439 of Cr.P.C.

14.  The appeal is allowed in part as indicated above.
| Appeal partly allowed.
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APPELLATE CRIMINAL
Before Mr. Justice U.C. Maheshwari & Mr. Justice B.D. Rathi
Cr. A. No. 643/1998 (Gwalior) decided on 15 May, 2013

RAFIQ " ...Appellant
Vs. o
STATE OF M.P. ...Respondent

A. Evidence Act (1 of 1872), Section 32 - Dying Declaration
- Recorded by the police and supported by other evidence is admissible
in evidence - Merely on hyper technical grounds it cannot be
disbelieved - Held - Could be a basis for conviction. (Para17)
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B. Evidence Act (1 of 1872), Section 32 - Dying Declaration
- Mere satisfaction of Magistrate regarding physical fitness of the
person to record dying declaration is sufficient - Statement has been

proved - Then, there is no need to obtain fitness certificate or medical
examination by the Doctor. (Paras 17/21/23)

& WIS A (1872 BT 1), SV 32 — FGFeord HYT —
AT B Alfafed fod o & foad wofea Y 73 RS FivawT
¥ Weg # Awrge 9 Wyl saia & — o wrfya fear T & -~ .
ﬁrﬁfﬁﬂmwﬁwuwwarﬁmmmﬁmmmﬁlﬁﬂhﬂﬁw
W ATITHAT LT |

Cases referred :

(1996) 1 SCC (Cr.) 31, AIR 2002 SC 2078, 2011(2) MPHT 43,
AIR 2002 SC 2973, AIR 2003 SC 1074, AIR 1962 SC 1252, AIR 1998
SC 1850, AIR 1992 SC 1817.

V.K. Bhardwaj with Anvesh Jain, for the appellant.
BK Sharma, G.A. for the respondent.

JUDGMENT

The Judgment of the Court was delivéred by,
U.C. MAHESHWARY, J. :- This judgment shall decide aforesaid both the Criminal
appeals bearing No.643/1998 (Rafiq S/o Subrati Vs. The State of Madhya -
Pradesh) and No.03/1999 (Smt. Kallo Bai Wd/o Subrati Vs. The State of
Madhya Pradesh), arising out of the impugned judgment.

2. Appellants have filed this appeal under Section 374 of Cr. P. C. being
aggrieved by the judgment dated 8.12.1998 passed by 1st Additional Sessions
Judge, Gwalior in S.T. N0.207/1988 whereby the appellant of Cr. A. No.643/
98 has been convicted and sentenced under Section 498-A of IPC for RI two
years with fine of Rs.200/- while the appellant of Cr. A. No.03/99 has been
convicted and sentenced under Section 302 and 498-A of IPC for life
imprisonment with fine of Rs.200/- in earlier section and RI two years with
fine 0of Rs.200/- in later.



!

LLR[2014]MP. Rafiq Vs. State of M.P. (DB) 1517

-

3. The facts giving rise to these appeals in short are that, the deceased
Manno Bai was married with appellant Rafiq on 22.2.1987. Subsequent to
marriage she was residing in her matrimonial home along with the appellant
Rafiq and his mother Kallo Bai. The father of the deceased Anwar (PW2)
had given all necessary things in the dowry but a Television set was not given.
So subsequent to marriage the deceased was asked by the appellants that her
parents have given lessor dowry and Television was not given. Due to that the
deceased was subjected to harassment in the matrimonial home. On receiving
such information by her father Anwar (PW2), he visited her residence and
tried his level best to satisfy the appellant Rafiq, at that time he was asked by
appellant Kallo Bai to take away his daughter from her residence and they
will got second marry of Rafiq. Subsequent to that appellant Rafiq had left
Mannobai to her parental home where she resided for two three months but
near about before two months from the date of the incident i.e. 29.2.1988,
the appellant after giving the assurance that they will not harass her in future
took her with him to matrimonial home. Subsequent to that and before fifteen
days of alleged incident nephew of aforesaid Anwar Chhote Khan (PW9)
apprised him Manno Bai has sent the intimation that she is under fear of her
life in the matrimonial home, so she should be brought her back on some early
date. Subsequent to that on 29.2.1988 said Anwar on receiving the information
from Ravindra Goswami that Manno Bai has been taken to hospital in burn
condition then after apprising such incident to his brother Noor Mohd went to
Kamla Raja hospital Gwalior where Manno Bai was admitted. In hospital he
was apprised by Manno Bai that since last three days appellant Rafiq was
carried out her beating and today Kallo Bai after pouring kerosene with
intention to kill set ablaze on her, resultantly she sustained burn injuries. The
incident was immediately reported by Anwar at 11.30 am on the same day-at
Police Station Padaw, on which FIR (Ex.P.3) was registered against the
appellants for the offence of Section 307 and 498-A of IPC. On the date of
incident Ajay Singh (P.W.17), Station House Officer of aforesaid Police Station
went to the place of the incident and prepared the spot map(Ex. P.6), so also
seized the Can of kerosene, along with the plan and blood stained earth and
the match box by preparing the seizure memo (Ex.P.7). The case diary statement
of Manno Bai was also recorded in the hospital, in which she categorically
stated that Kallo Bai after pouring kerosene on her set ablaze. On the request
of the police to the Executive Magistrate as well as the doctor to record the
dying declaration of Manno Bai, on the same day i.e. 29.2.1988 her dying
declaration in presence of witnesses and Dr. M. K. Gupta was recorded by
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P. L. Sharma (PW2), Naib Tahsildar/ Executive Magistrate Gwalior, in which
the deceased stated that Kallo Bai after pouring kerosene set ablaze on her.
During the course of treatment Manno Bai succumbed to alle ged burmn injuries,
on which inquest intimation No.7/88 was registered, in which autopsy of her
corpus was carried out and its report (Ex. P.4) was prepared. After holding
further investigation on completion of the same the appellants were charge
sheeted for the offence of Section 302 and 498-A r/w Section 34 of IPC.

4, After committing the case to the Sessions Court on evaluation of the
charge sheet initially on 4.8.1988 the charges of Section 302 in alternate of
Section 302/34 and 498-A of IPC were framed against the appellants, on
which they abjured the guilt, on which the trial was directed. Subsequent to i,
during pendency of the trial vide dated 30.7.1996 additional charge of Section
304-B IPC was also framed against both the appellants, they again abjured
the guilt, on which the trial was proceeded further. After recording the evidence
on appreciation of the same by the impugned judgment the appellant Rafiq
was held guilty for the offence Section 498-A of IPC while appellant Smt.
Kallo was held guilty for the offence of Section 498-A and 302 of IPC and
they were punished for their respective offence with the punishment as stated
above. Being dissatisfied with such conviction and the sentence the appellants
have come to this court with their above mentioned separate appeals.

5. Shri V. K. Saxena, Senior Advocate assisted by Shri Aditya Singh,
learned counsel for the appellant Kallo Bai, after taking us through the record
of the trial Court including the evidence of the prosecution as well as the
defence so also exhibited papers argued that the prosecution has utterly failed
to prove the alleged offence against the appellant Kallo, on proper appreciation
of the evidence the trial Court ought to have acquitted this appellant. Initially,
he said that taking into consideration the evidence adduced by the prosecution
as accepted in its entirety even then the ingredients of alleged offence are not
made out against this appellant. In continuation he said that there is no evidence
onrecord to show that subsequent to marriage at any point of time the deceased
was subjected to cruelty or harassment on account of dowry in the matrimonial
home by this appellant. He further said that witnesses examined from the
parental family of the deceased have deposed contrary to the case diary
statement recorded under Section 161 of Cr. P. C. while some of the witnesses
have not supported the case of the prosecution. Thus, in the lack of any -
admissible and cogent evidence with respect of alleged cruelty towards the
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deceased by this appellant, her conviction under Section 498-A of IPC is
also not sustainable. He further said that the conviction of this appellant under
Section 302 of IPC is not sustainable on various counts. In this regard firstly
_ he argued that there is no any eye witness who saw the incident, in which after
pouring the kerosene on the deceased this appellant set ablaze on her. As
such entire case is based on three sets of dying declaration, first set is of oral
dying declaration, as alleged which was given by the deceased to her father
Anwar (PW2) and her aunt Rashidan (PW11). According to them when they
reached the hospital to meet Manno Bai then they were apprised by the
deceased that after pouring the kerosene on her appellant Kallo set ablaze. In
this regard he said that looking to the nature of burn injuries sustained by the
person of the deceased it could be assumed that she was not in a position to
speak, therefore the story put forth by the deceased to this witness could not
have been relied upon by the trial Court but contrary to it, the same was
relied on as supporting evidence of other dying declaration. He further said
that as per deposition of Deepak Bhargav (DW6) the case diary statement of
the deceased Manno Bai was recorded before registration of the offence,
which does not appear to be natural. He further said before recording such
case diary statement fitness certificate of the deceased has not been obtained
from the doctor on the contrary it was specifically noted that both hands of
the deceased Manno Bai are in burned condition and due to such reason her
thumb impression or signature could not be taken on such case diary statement.
Even on such statement it is not stated that the same was read over to Manno
Bai and was admitted by her as correct. So in such premises, such case diary
statement being not in accordance with law could not have been a foundation
to draw any inference against this appellant. There is another dying declaration
(Ex. P.12)is onrecord as alleged the same was recorded by Shri L. P. Sharma,
Naib Tahsildar (P.W.12). Mere perusal of the deposition of such witness, it is
apparent that it was not recorded by the aforesaid witness after taking the
fitness certificate from the doctor regarding mental status of the deceased
Manno Bai whether she is in a position to give the statement and even at
bottom of the same no specific fitness certificate to show that during such
statement she remained fit, was obtained from doctor. Mere on the basis of
the signature of the doctor and Naib Tahsildar, this dying declaration could
not be a foundation to hold guilty to the appellant. He further argued that the
same was not written in the question-answer manner. In such premises and in
thelack of fitness certificate and the the deposition of aforesaid Dr. M. K.
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Gupta, who signed the dying declaration at the bottom mere on deposition of.
Naib Tahsildar L. P. Sharma, the same could neither be relied nor safe to hold
conviction against the appellant. He further argued that aforesaid Anwar and
Rashidan on recording their case diary statement to the police said that they
have a doubt that Manno Bai sustained the burn injuries by the act of the
appellant and on recording their deposition they have stated contrary to such
case diary statements and implicated this appellant for setting ablaze on her.
So in such premises also the story put forth by these witnesses in their Court
deposition being contrary to the case diary statement could not be relied upon.
So far, other witnesses are concerned, he said that various relative of the
parental family have not supported the prosecution case and whatsoever
evidence has come on record is not sufficient to hold the impugned conviction
against this appellant. With these submission he prayed to extend the acquittal
to this appellant by allowing this appeal. In support of his contention he placed
his reliance on the reported decisions in the matter of Kanchy Komuramma
Vs. State of A. P. reported in (1996) 1 SCC (Cr.) 31, in the matter of Girdhar
Shankar Tawade Vs. State of Maharashtra reported in AIR 2002 SC 2078,
so also in the matter of Kanhaiya Lal Patel Vs. State of M. P. reported in
2011 (2) MPHT 43.

6. Shri B. K. Bhardwaj, Senior Advocate assisted by Shri Anvesh Jain,
learned counsel for the appellant Rafiq, after taking us through the record of
the trial Court including the evidence of the prosecution as well as the defence
so also exhibited papers by adopting the arguments advanced by above
mentioned Senior counsel Shri V. K. Saxena argued that in view of
inconsistency between the case diary statement and the deposition of Anwar
PW2), Nanhi Bai (PW4), the mother of the deceased, Rashidan aunt of the
deceased, they could not be relied on. He further said that even on taking into
consideration the evidence adduced by the prosecution is accepted in its
entirety even then, offence of Section 498-A of IPC is not made out against
this appeliant. He also referred the deposition of aforesaid witnesses and prayed
to extend the acquittal to this appellant He also placed hlS reliance on some
reported decision. ‘

7. On the other hand responding the aforesaid arguments by justifying
the impugned conviction and sentence of the appellant Shri B. K. Sharma,
learned Govt. Advocate said that the same being based on proper appreciation
of the evidence is in conformity with law does not require any interference

=
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either for extending the acquittal to the appellant or modifying the impugned
conviction in some other section and prayed for dismissal of this appeal.

8. Having heard the counsel keeping in view their argmneﬁté, we have
carefully gone through the record ofthe trial Court including the evidence and
exhibited documents. '

9. True it is that entire case of the prosecution is based on circumstantial
evidence, so also on aforesaid three dying declaration of the deceased, out of
them as alleged first oral dying declaration of the deceased Manno Bai was
made in the hospital to her father Anwar (PW2) and her aunt Rashidan (PW11),
as stated by these witnesses in their case diary statement. On receiving the
information of brining Manno Bai after sustaining the burn injuries, the Police
went to the hospital and recorded her interrogatory statement (Ex. D.3) the
same could also be treated to be the dying declaration and third dying
declaration (Ex.P.12) was recorded by L. P. Sharma, Naib Tahsildar (PW12).

10.  Sofaroral dying declaration made by Manno in the hospital to her
father Anwar (PW2) and aunt is concerned, on recording the deposition of
Anwar he categorically stated in paragraph one that her daughter got married
with the appellant Rafiq on 20.2.1987. In her marriage all the articles were
given by him, he is not in a position to remember the same but said that list of
the articles was given. Subsequent to marriage Manno Bai visited her residence,
on such visit she apprised him that on account of demand of dowry she is
subjected to beating by the appellant Rafiq while she is subjected to harassment
by her mother-in-law. Manno Bai was also resided with him near about three
months and thereafter on giving assurance by Rafiq she was sent to matrimonial
home but again she was subjected to harassment in the matrimonial home for
which she sent the information to him through his nephew Chhotelal intimating
to take her because her life is in danger. Subsequent to such information only
after three four days, Manno Bai was killed by Rafiq by setting ablaze on her.
On receiving information he reached to hospital where she was admitted, on
which she apprised him that she has been burnt by her mother-in-law appellant
Kallo while she was subjected to slap and thereafter he went to the Police
Station Padaw and lodged FIR (Ex.P.3) while Rashidan (PW11) aunt of the
deceased on recording her deposition she stated that in the life time of Manno
apprised her that her husband and mother-in-law are not keeping her properly
and Ehe has been subjected to harassment, on which she resided for two
morths in the parental home where for some days the appellant Rafiq was
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also resided but after giving assurance that she will be kept properly in the
matrimonial home the appellant took her away while Manno was not inclined
to go with him saying that if she will come back, inspite that she was sent to
the matrimonial home by her parents. Thereafter, she was killed by setting
fire. On receiving such information she accompanied with her sister-in-law
(Devrani) and Nanhi Bai went to the hospital. In her cross-examination she
' categorically stated that she was apprised by Manno that she has been killed
by setting ablaze by appellant Kallo while she was subjected to slap by
appellant Rafig. So accordingly, both the witnesses have stated about oral
dying declaration given by the deceased Manno to them in the hospital, They
have also stated about cruelty and harassment given by the appellants to the
deceased in the matrimonial home.

11.  Coming to consider the interrogatory statement of the deceased Manno
(Ex. P.3), recorded by Deepak Bhargav (DW6), Sub Inpector of police. True
it is, that the same was recorded without obtaining any certificate regarding
health condition of Manno and it is also stated that the hands of the deceased
is in burn condition, thereby her thumb impression could not be taken on it but
the fact remains that trial Court has only treated to be supporting dying
declaration to the dying declaration recorded by the Naib Tahsildar Shri L. P.
Sharma and therefore in other available circumstances of the matter (Ex. D.
3) also appears to be recorded by the police official. Accordingly, Deepak
Bhargav (DW6) he himself on on receiving the information he went to the
hospital and according to his deposition of para four such case diary statement
was recorded by him. We have not found any evidence to show that Deepak
Bhargava Sub Inspector have any enmity with any of the appellants. Therefore,
it could not be said that such statement was falsely prepared by the witness
just to implicate the appellants. In such interrogatory statement (Ex.D.3) Manno
Bai categorically stated that appellant Rafiq is her husband and subsequent to
marriage her mother-in-law harassed her, today when I was in the kitchen my
mother-in-law came from the back side and after pouring the kerosene set
ablaze with match box, on which she cried, her tlothes were also burnt then
she became unconscious.

12.  Comingto consider the dying declaration of the deceased (Ex.P.12),
recorded by Shri L. P.Sharma, Naib Tahsildar/ Executive Magistrate. On
perusing the same it is apparent that the same has not been stated/ recorded in
the question answer manner but in such statement Manno Bai stated her name,
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husband's name, age and her address. In further averments she stated that
whatsoever I will state it will be true, she further stated that on 29.2.1988 at
about 8.00 O'clock in the morning she was subjected to slap by her husband
while her mother-in-law after pouring the kerosene ablaze her. She herself
stated that she is fully conscious and hearing the talk of the Magistrate and
understand the same. The same is also having thumb impression of Manno at
bottom and one side of such thumb impression Naib Tahsildar and another
side Dr. M. K. Gupta have put their signature. Out of them aforesaid Naib
Tahsildar has been examined to prove such dying declaration. It is undisputed
fact on record that Dr. M. K. Gupta has not been examined to prove the
same.

13. The appellant’s counsel by referring the above mentioned cited cases
argued that in view of the principle laid down in these cases and on account of
non-production of the doctor as witness who signed the dying declaration
(Ex. P.12) gives sufficient circumstances to draw the inference that such dying
declaration is neither genuine nor could be taken into consideration against
the appellant.

]

14. We have carefully gone through all the aforesaid cited cases but in
view of the decision of the Five Judges Bench of the Apex Court in the matter
of Laxman Vs. State of Maharashtra reported in AIR 2002 SC 2973, in
the available circumstances of the present case any of the aforesaid cited
case is not helping to the appellants. In above mentioned decision, the Apex
Court has held as under:

.......... But where the eye-witnesses state that the deceased
was in a fit and conscious state to make the declaration,the
medical opinion will not prevail, nor can it be said that since
there is no certification of the doctor as to the fitness of the

~ mind ofthe declarant, the dying declaration is not acceptable.
A dying declaration can be oral or in writing and in any adequate
method of communication whether by words or by signs or
otherwise will suffice provided the indication is positive and
definite. In most cases, however, such statements are made
orally before death ensues and is reduced to writing by
someone like a magistrate or a doctor or a policé officer. When
it isrecorded, no oath is necessary nor is the presence of a
magistrate is ‘absolutely necessary, although to assure
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anthenticity it is usual to call a magistrate, if available for
recording the statement of a man about to die. There is no
requirement of law that a dying declaration must necessarily
be made to a magistrate and when such statement is recorded

. by a magistrate there is no specified statutory form for such
recording. Consequently, what evidential value or weight has
to be attached to such statement necessarily depends on the
facts and circumstances of each particular case. What is
essentially required is that the person who records a dying
declaration must be satisfied that the deceased was in a fit
state of mind. Where it is proved by the testimony of the
magistrate that the declarant was fit to make the statement
even without examination by the doctor the declaration can be
acted upon provided the Court ultimately holds the same to be
voluntary and truthful. A certification by the doctor is essentially
arule of caution and therefore the voluntary and truthful nature
of the declaration canbe established otherwise.”

15.  Inview ofthe aforesaid law on examining the case at hand in view of
the aforesaid discussion the same is applicable to the present case and also
sufficient to act upon on the dying declaration (Ex. P.12) recorded by the
Naib Tahsildar/ executive Magistrate.

16.  Apart the aforesaid in the matter of State of Karnataka Vs. Shariff
reported in AIR 2003 SC 1074, in which it was held as under :

“21.  Ttistruethat PW 11 and PW 14 were Police personnel
and a Magistrate could have been called to the hospital to
record the dying declaration of Muneera Begum, however,
there is no requirement of law that a dying declaration must
necessarily be made to a Magistrate. In Bhagirath v. State of
Haryana AIR 1997 SC 234 on'receiving message from the
hospital that a person with gun shot injuries had been admitted
a head constable rushed to the place after making entry in the
police register and after obtaining certificate from the doctor
about the condition of the injured took his statement for the
purposes of registering the case. It was held that the statement
recorded by the head constable was admissible as dying

" declaration. Similar view was taken in Munnu Raja & Anr. v.
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17.

18.

State of Madhya Pradesh 1976 (2) SCR 764, wherein the
statement made by the deceased to the investigating officer at
the police station by way of First Information Report, which
was recorded in writing, was held to be admisstble in ewdence

23.  Inh Padmaben Shamalbhai Patel v. State of Gujarat :

1991 (1) SCC 744 it was held that the failure on the part of
the medical men to record the statement of the deceased in
question and answer form cannot in any manner affect the
probative value to be attached to their evidence. This view

- was reiterated in State of Rajasthan v. Bhup Ram 1997 (1)

Crimes 62 and Jai Prakash & Ors. v. State of Haryana 1998
(7) SCC 284,

525

In'the light of this decision the conviction could be based even on the
basis of dying declaration of the deceased recorded by the police, as such
there is no'requirement to record the same by the Executive Magistrate. Itis
also held in this case that recording the dying declaration in question and
answer form is not required and on that count also the dying declaration could

" not be discarded. It is also held that dying declaration of the deceased could
not be discarded to draw any inference on the basis of the injury report or
post mortem report of the deceased.

Long before in the matter of Muniappan Vs. State of Madras reported
in AIR 1962 SC 1252 the Apex Court has held as under :

“6. The dying declaration in the present case was as follows : -

"Si},

This day 24th January, 1960, in the noon at 12.30 Muniappan,
son of Kola Goundan of Kannankurichi stabbed me in my
body with knife.

Soon after he said these words, his speech stopped. His life
was gone.

(Left thumb impression of) Elumalai witnesses :
1. (Signed in Tamil) Muthuswami Udayar.
2. (Signed) K. R. Perumal.
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3. (Signed in Tamil) C. Kannan.
4. (Left thumb impression of) Kundaswami.
" 24th January, 1960. (Signed) S. A. Amir Sub-Inspector.”

Here, the accusation against the appellant was complete, and
there is nothing to show that Elumalai wished to say anything
more or that he had anything more to add. In so far as the
dying declaration, goes, it is a complete statement, and makes
a very clear accusation against the appellant. If this dying
declaration is taken into account, then it hardly needs
corroboration in view of the decision of this Court in KAushal
Rao v. State of Bombay ([1958] S.C.R. 552). The Privy
Council case, therefore, is clearly distinguishable on facts and
does not apply to the dying declaration with which we have to

~ deal. The Privy Council case was considered by this Court in
Abdul Sattar v. Mysore State (ALR. (1956) S.C. 168),
where also the dying declaration was incomplete but was quite
categoric in character and definitely indicated that it was the

" accused-in that case who had shot the deceased. The dying
declaration was, therefore, acted upon. The learned counsel

. for the appeliant attempted to distinguish Abdul Sattar’s case
(A. L R. (1956) S. C. 168) on the ground that in that case
there was corroboration of the dying declaration and contended
that an incomplete dying declaration, if categoric in character,
may be acted upon if corroborated but not if not so
corroborated. In our opinion, corroboration would not always
be necessary if the dying declaration is complete in its
accusation and there is nothing to show that the maker of the
statement had anything further to add.......... ?

19.  The question relating to the dying declaration on arising the occasion

was also considered by the Apex Court in the matter of Ram Bihari Yadav )
Vs. State of Bihar and others reported in AIR 1998 SC 1850, in which it

was held as under :

“11.From a plain reading of Exh.2 as well as the statement
of PW 7, it is clear that the learned magistrate has satisfied
himself about the identity of Smt. Shivratri Devi; h@l put
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questions to her and satisfied himself about her condition
that she was fit enough to make the statement. The statement
itself consists of two sentence. Having regard to all the
facts and circumstances both the courts below have relied
upon the dying declaration and we find no cogent reason
to take a different view of the matter. Having found that
the dying declaration is true and acceptable there is no
escape from the conclusion that the appellant was
responsible for intentionally cansing burn injuries to his wife
Smt. Shivratri Devi, which resulted in her death.”

20.  Besides the aforesaid in the matter of Smt.Paniben vs. State of
Gujarat reported in AIR 1992 SC 1817, the Apex Court has held as under:

“It would be a travesty of justice if sympathy is shown
when cruel act like bride burning is committed. It is rather
strange that the mother-in-law who herself is a woman
should resort to killing another woman. It is hard to fathom
as to why even the “mother” in her did not make her feel.
It is tragic deep rancour should envelope in her reason
and drawn her finer feelings. The language deterrence must
speak in that it may be a conscious reminder to the society. .
Undue sympathy would be harmful to the cause of justice.
[t may even undermine the confidence in the efficacy of
law. Mere fact that the accused, mother-in-law, has spent
more than a decade in jail, cannotbe a ground to show any
leniency.”

21.  In view of aforesaid dictum mere satisfaction of the Magistrate”
regarding physical fitness of the person to record the dying declaration is
sufficient and if such statement has been proved by the Magistrate then in
every case there is no necessity to obtain fitness certificate from the doctor or
to prove fitness of the person by examining the doctor. In the aforesaid last
cited case it was also held that mere on account of advance age of the accused
like appellant Kallo no lenient view could be adopted by the Court either for
holding conviction or imposing the punishment:

22.  Inthe aforesaid premises dying declaration Es.P.12 recorded by Shri

-L. P. Sharma, Naib Tahsildar/Executive Magistrate could not be held to be
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inadmissible. Mere such dying declaration is sufficient to hold the conviction
agaisnt the appellant Kalloo.

23.  In the case at hand as stated above besides the dying declaration
Ex.P.12 recorded by the Executive Magistrate the story narrated by the
deceased in the aforesaid dying declaration Ex.P.12, is also found to be
supported with the dying declaration of deceased Manno recorded in the
shape of case diary stateruent by Deepak Bhargav (DW6), in which in some
different words same thing has been sated, as stated in the Ex. P.12. Thus
mere on hyper technical ground any of the aforesaid dying declarations could
not be disbelieved specially when the version stated in such dying declaration
is further supported by Anwar (PW2), father of the deceased and Rashidan
(PW-11), aunt of the deceased, as stated above. So in such premises, we are
of the considered view that the trial Court has not committed any error in
holding the impugned conviction under Section 302 against the appellant Kallo
by relying on all three dying declarations. Therefore, findings of the trial Court
in this regard being not required any interference at this stage, are hereby
affirmed. '

24.  So far the question of sustainability of conviction and sentence of
both the appellants under Section 498-A of IPC is concerned, It is
apparent from written dying declarations (Ex.P.12) and (Ex.D.3) that on
the date of the incident at the same place and the same time initially a slap
was given by the appellant Rafiq to the person of the deceased and
thereafter the appellant Kallo came from the back side and after pouring
the kerosene set her ablaze. So, firstly this act at the same tim¢ and same
place by the appellants gives sufficient circumstance to draw the inference
against them that the deceased in her matrimonial home was subjected to
cruelty, beating and harassment. Besides this, the Anwar (PW2) and Nanhi
Bai (P.W.4), father and mother of the deceased respectively categorically
stated in their depositions that in the life time deccased Manno Bai
apprised them regarding cruelty, beating and harassment carried by the
respective appellants on her. So in these premises, the approach of the
trial Court holding guilty to both the appellants for the offence under
Section 498-A of IPC does not appear to contrary to the record and the
same do not require any interference at this stage.

25.  Inview of aforesaid discussions and being distinguishable on facts the
case law cited bythe appellants’ counsel in the matter of Girdhar Sharnkar
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Tawade Vs. State of Maharashtra (supra) and AR 2002 SC 2078 and in
the matter of Kanhaiya Lal Patel Vs. State of M. P(supra) are also not
helping to the appellants.

26.  Inview of the aforesaid, we have not found any perversity, illegality
or irregularity or anything against propriety of law in the impugned judgment
of the trial Court requiring any interference at this stage. Consequently, by
affirming the judgment as well as conviction and sentence of aforesaid both
the appellants as awarded are hereby affirmed and both the appeals being

.devoid of any merits are hereby dismissed. The bail bonds of the appellants

are hereby cancelled. Pursuant to it, the appellants are directed to surrender
themselves before the trial Court on or before 1.7.2013 for facing their
respective remaining awarded jail sentence, failing which the trial Court shall
be at liberty to take appropriate steps to serve the awarded jail sentence to
them. -

27.  Separate copy of judgment is being placed in both the appeals.

28.  Lettherecord of the trial Court along with a copy of this judgment be
sent to the trial Court immediately for compliance.

Appeal dismissed.
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APPELLATE CRIMINAL
Before Mr. Justice U.C. Maheshwari & My. Justice B.D. Ratlu
Cr. A. No. 594/2000 (Gwalior) decided on 16 May, 2013

KISHAN SINGH & ors. ...Appellants
Vs. . -
STATE OF M.P. - ...Respondent

A. Evidence Act (1 of 1872), Section 3 - Interested Witness
- Testimony - Ield - Neither reliable nor sufficient to draw any:inference
to hold conviction, unless supported by indelgldent witness or
evidence. (Para 26)
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Statements - At one or two stages of the same trial - Testimony becomes
unreliable - Held - Conviction based on such statements/testimony
deserves to be set aside. (Paras 19/25/29)
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Cases referred :

AIR 1979 SC 1408, (1976) 1 SCC 442, AIR 1978 SC 59, 1985
(supp) SCC 596, AIR 1994 SC 1250, (1974) 3 SCC 397.

. N.P. Dwivedi with Atul Gupta, for the appellants.
B.K. Sharma, G.A. for the respondent.

JUDGMENT

The Judgment of the Court was delivered by,
U.C. MauESHWAR], J. :- The appellants accused have filed this appeal under
Section 374 (2) Cr.P.C., being aggrieved by the judgment dated 21.8.2000
passed by the [Vth Additional Sessions Judge, Gwalior in S.T. No. 41/85,
whereby the appellant nos. 2 and 4 namely Sobran Singh and Surendra Singh
were convicted under Section 148 and 302 of IPC while appellant nos. 1 and
3 Kishan Singh and Sugreev Singh have been convicted under Section 148
and 149, r/w Section 302 of IPC. Pursuant to it, each of them have been
sentenced for one year RI with fine of Rs.1000/-, in default of depositing the
fine amount for further three months imprisonment in the first count while for
life imprisonment, with fine of Rs.5000/-. In default of depositing the fine
amount for further one year RI in the last count.

2. The facts giving rise to this appeal in short are that on 14.7.1984, at
about 6.10 in the evening, the complainant Mahendra Sharma, (PW-1) lodged
an FIR, (Ex. P-1) at P.S. Dabra contending that he accompanied with
Balkishan Brahmin (P.W.4) was sitting on his Flour Mill situated in his village
on the way of Tekanpur. At the same time towards from the village, the appellant
no. 3, Sugreev Singh lashed with Pachfera (fire arin), and appellant no. 1,
Kishan Singh lashed with farsa, (sharp edged weapon) came there and stood
by the side of the road. In further averments, it is stated that at that time, his
brother Ajay Sharma went to J.P. General Store. There was carlier enmlty
between his and the appellants families, therefore, on account of some doubf,
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he saw towards the appellants No.3 and 1, then he found that some indication
was given by them by raising their hands, resultantly, the appellant no. 4,
Surendra Singh lashed with twelve bore single barrel rifle and the appellant
no. 2, Sobran singh lashed with twelve bore double barrel rifle and one Mira
lashed with Katta came there towards from the village. At the same time above
mentioned appellant no. 3, Sugrive Singh and appellant no. 1, Kishan Singh
told to kill the enemy present there. Ajay entered into the shop and tried to
pull down the shutter. Meanwhile the appellant no. 1, Kishan Singh and
appellant no. 3, Sugreev Singh went there and pulled the shutter up and
appellant no. 2, Sobran Singh and appellant no. 4, Surendra Singh, with
intention to cause death of Ajay opened fire from their respective rifles on
Ajay resultantly on sustaining the bullet injuries, he fell down. Then the accused
- Meera threatened that everybody who will come here, will be killed. Thereafter
the appellants flade away towards the agricultural field. Subsequent to it, he
reached near to Ajay, who was laying dead on the floor of such shop. He
“sustained the bullet injuries on his left hand and in the right armpit. Veer Singh
had also reached. The appellants. Kishan Singh, Sobran Singh and Sugreev
Singh and Surendra Singh all are real brothers and sons of Lal Singh Jat and
Meera is their friend. On account of Panchyat Election there was enmity
between the father of the appellants and his family. On account of such enmity
in the case of murder of Prayag Singh the brothers of the appellants, they
implicated his brother Ajay. In which after holding the trial the Ajay was
_acquitted by the court and due to that the appellants have murdered Ajay.

-

3. On the aforesaid information, a crime No. 211/84 was registered
against the appellants at P.S. Dabra, (Ex. P-1) for the offence of Section 302/
148/149 of IPC. According to such FIR, offence was committed on the
aforesaid date at about 5.30 in the evening..

4. Immediately after lodging the report the Police (Investigating Officers)
came to the place of the occurrence where after preparing the spot map (Ex.
P-2} the articles found were seized by Panchanama, (Ex. P-3). Inquest
Panchanama of corpus of Ajay, (Ex. P-4) was prepared and thereafter dead
body was sent to the hospital with an application, (Ex. P-5), where it's autopsy
was carried out by Dr. K.G. Maheshwari, (PW-3), the postmortem report,
(Ex. P-6) was prepared. In that the cause of death was found to be the
excessive hemorrhage respiratory failure and circulating failure and shock due
to bullet injuries. In further investigation, through photographer, some
photographs of such place were taken out, (Ex. P-9 to P-14). The interrogatory
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statements of the witnesses were recorded. The clothes of the deceased and
pallets/ bullets found in the corpus of Ajay were handed over by the Doctor to
the Police, which were sent to the forensic lab for its chemical examination,
where the same was carried out and its report was produced in the record o
the trial court. , '

5. The Patwari map, (Ex. P-18) was also got prepared. The appellant
no. I, Kishan Singh was arrested on 15.7.1984 by Panchanama, (Ex. P-8)
and on disclosing the information by him, his memorandum under Section 27
of the Evidence Act (Ex. P-19-A) was recorded. Pursuant to it at his instance,
the farsa was recovered. Subsequent to it, the appellant no. 4, Surendra Singh
was arrested on 11.7.1986, while the appellant no. 2, Sobran Singh and
appellant no. 3, Sugreev Singh were arrested on 28.9.1984 by the P.S. Padav

in Crime No. 11/84. At the time of their arrest from their possession their *

respective licensed rifles of twelve bore, double barrels and twelve bore single
barrel were seized from them. Subsequently they were sent to the aforesaid
P.S. in connection of the impugned crime. The further investigation was held.
On completion of the same. The appellants were charge sheeted. One of the
accused namely Meera being absconded could not be arrested and charge
sheeted.

6. After committing the case to the Sessions Court, on evaluation of the
charge sheet, the charge of Section 149/302 and Section 148 of IPC were
framed against the appellant no. 1, Kishan Singh and appellant ne.3, Surendra
Singh while the charge of section 302, in alternate of Section 149/302 and
148 of IPC were framed against the appellant no. 2, Sobran Singh and appellant
no. 4 Surendra Singh. They abjured their guilt, on which the trial was held and
statements of sixteen prosecution witnesses were recorded, while two witnesses
were examined by the defence. On appreciation of the evidence, the appellants
were held guilty and punished, as stated above. Being aggrieved from such
conviction and punishment, the appellants have come to this court with this
appeal.

7. Shri N.P. Dwivedi and Shri Atul Gupta, learned arguing counsel for
the appellants after taking us through the record of the trial court argued that
on proper appreciation of evidence available on record, the appellants ought
to have been acquitted by the trial court but they have been convicted under
the wrong premises. In continuation by referring the depositions of the
prosecution witnesses examined as eye witnesses of the incident complainant
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Mahendra Kumar Sharma, (PW-1), brother of the deceased, Veer Singh,
(PW-2) and Bal Krishan, (PW-4), submitted that the testimony of Mahendra
Kumar Sharma, (PW-1), on the material questions are apparently inconsistent
with the FIR and his case diary statement, as while lodging the report, he did
" not specifically stated that Veer Singh, (PW-2) was present at the time of
happening the incident or sustaining the injuries by the deceased. He further
said that Bal Krishan in his deposition has not supported the prosecution
case. On the contrary, he turned hostile and has not proved the presence of
Mahendra Kumar Sharma, (PW-1) near the place of the incident, as stated
by him. In continuation, he said that Veer Singh, in his chief examination has
stated some incriminating thing against the appellants but in cross examination
he did not support the prosecution case and stated contrary to chief examination
and the facts remains that he is not stated as eye witness in the FIR (Ex.P-1)
as well as in case diary statement of Mahendra Sharma, counsel said that
according to it initially the presence of the witness Veer Singh near the place.
of incident and at the time of happening the incident was not shown. Only
during the course of deposition, for the first time in the court and contrary to
aforesaid earlier version the Mahendra Sharma has shown the presence of
his witness at the scenario of the incident. Thus, the same being material
exaggeration could not be a foundation to hold the presence of Veer Singh on
the spot. In such premises, the presence of the alleged eye-witness Veer Singh
at the scenario of the incident is doubtful thus his testimony could not be
relied on. He further said that Veer Singh in his in-chief stated, till some extent,
in favor of prosecution while in cross-examination by dis-mentaling the entire
inchief, has stated different story, on which he was also declared hostile. Thus
on this count also his testimony is not safe to hold the conviction of the
appellants. In continuation he said that the presence of Mahendra Kumar
Sharma (P.W.1) near the place of occurrence, is also doubtful due to lack of
independent supporting evidence. Thus, mere on suspected sole testimony of
Mahendra Kumar Sharma, in the light of deep enmity factor between the
parties, the impugned conviction of the appellants is not sustainable. By referring
para 19 of the deposition Mahendra Sharma in which fact regarding enmity
has been accepted by him, he said that the probability of false implication of
the appellants in this matter by this witness, could not be ruled-out. He further
said that uniess the presence of Mahendra Kumar Sharma (P.W.1) is proved
near the place of incident at the time of happening the incident by cogent,
admissible and reliable evidence, his testimony could not be the foundation to
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hold the conviction of the appellant. Now there is no option in the matter
except to rely the testimony of Man Singh, (DW-1), who categorically stated
that he was doing his job as Barber near by the place of the incident and the
alleged gun-shot was fired on Ajay by some unknown person, on which, he
went to the residence of Mahendra Kumar Sharma, (PW-1) and apprised him
about the incident then Mahendra Kumar Sharma, came on the spot, till then
such unknown assailant had gone. It was not only stated by aforesaid defence
witness, Man Singh but the other defence witness, Rajendra, (DW-2) has
also stated the same. Such story putforth by the defence witnesses till some
extent has also been supported by the prosecution witness Veer Singh and
Balkishan. In such premises, the appellants could not be held to be the culprits
of the atleged incident.

8. In continuation, he said that in view of the existing factor of enmities
between the families of the appellants and said Mahendra Kumar Sharma,
(PW-1, the real brother of the deceased), on account of political rivairy and
murder case of Prayag Singh (the brother of the appellants) in which Ramnath,
the father of Mahendra Kumar was prosecuted and convicted, the Court has
to consider the testimony of Mahendra Sharma with cautious and care. It is
settled proposition of law that unless the presence of material/ solitary witness
by independent source of evidence at the scenario of the incident is proved,
his testimony is neither sufficient nor trustworty to hold the conviction against
the appellants.

9. In further arguments he said that from the spot map, (Ex.P-2) prepared
by Police on the date of the incident and spot map prepared by the Patwari,
(Ex. P-18), after some days of the incident, it is apparent that shop of J.P.
Store in which the alleged incident occurred is covered with walls from three
sides and its shutter is open towards the western side and as per testimony of
Mahendra Kumar Sharma, (PW-1), he was sitting nearby his flour mill situated
towards the northern, eastern side of J.P.Store so also the other side across
the stde road. By referring thesaid maps and the depositions of Patwari as
well as of Investigating Officer he said that according to them, the front part of
the J.P.Store facing towards some other road, is not visible from the flour mill
where Mahendra Sharma was seating. So in such premises, also the testimony
of Mahendra Kumar Sharma, (PW-1) is not reliable. He further submitted
that as per deposition of Veer Singh, (PW-2), Balkishan (PW 4), Ramnarayan
Dubey (P.W.5), Jaiprakash Bhadoriya (P.W.7) Patwari, Kailash Narayan
Shrivastava, (PW-9) and also according to defence witnesses, there were

w
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" some ipomoea carnea bushes (shrubs of Beshram) being standing by the side
of the aforesaid road and in view of such ipomoea carnea bushes (shrubs of
Beshram), the place of incident was not visible from the flour mill. So in such
premises, prosecution evidence is not reliable.

10.  Healso said that undisputedly the alleged incident was happened in
the evening in the locality where various shops are situated and various persons
were also present but none of them who were examined have supported the -
case of prosecution. So in these circumstances, merely on the testimony of
Mahendra Kumar Sharma, (PW-1) no inference could be drawn against the
appellants.

11.  Infurther arguments, by referring the Ballistic Expert Report, (Ex.
P-24), he said that according to opinion of expert, it is not possible to estimate
with scientific accuracy the time elapsed since the gun was fired last and it is
apparent fact that Sobran Singh and Surendra Singh were arrested after two ™ -
months and licenced rifle of Sobran Singh was seized. So in view of such
opinion of the Expert that rifle of appellant no. 2, Sobran Singh could not be
connected with the alleged incident. Specifically, when there is the opinion
that the alleged empty twelve bore cartilages could be fired withrifle like the
seized one. So in the lack of seizure of gun of Surendra Singh and in view of
aforesaid opinion of Ballistic Expert, no inference could be drawn against the
appellants. '

12. He further said that the presence of appellants or any of them at the
place of incident has not been proved by any independent source of evidence.
He also said that on carrying out the autopsy of Ajay according to the
deposition of the Doctor, he has found three bullet in such corpus and judicial
notice could be taken by this court that from twelve bore rifle the bullet shot
could not be made. While cartilages having pallets could be fired from the
twelve bore gun. He said that there is no case of the prosecution that any
bullet shot was caused by the alleged appellant. He said that empty cartilages
recovered from the spot were not properly sealed and in which manner the
same were handled and dealt with till sending to the forensic lab for balletic
analysis by the police in this respect no evidence has been put fourth by
prosecution. The malkhana register of the Police Station was neither produced
nor proved. Such thing is also not connecting the appellant nos. 2 and 4 with
the alleged offence. Lastly he said that in order to prove the bonafide of the -
Investigating Agency, all the concerning Rojnamcha entries had neither
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produced nor proved on the record. With these submissions, the appellants'
counsel has prayed to extend acquittal to the appellants from the alleged charge
by allowing this appeal. f

13. The appellants' counsel has also placed reliance on some reported
decision ofthe Apex Court as well as of this a court.

14. Onthe contrary by justifying the impugned conviction of the appellants
Shri B.K. Sharma, respondent's counsel said that the approach of the trial
court being based on proper appreciation of the evidence is in confirmity with
law. It does not require any interference at this stage to extend acquittal to the
appellants. He said that besides the depositions of alleged eye witness and the
complainant Mahendra Kumar Sharma, (PW-1), the prosecution has
successfully proved the case through circumstantial evidence through Dr. K.G.
Maheshwari, (PW-3) and the postmortem report of the deceased, so also
through Kedar Singh, (PW-16), the 1.O. and prayed for dismissal of the appeal.

15 Having heard the counsel at length, keeping in view their arguments,
advanced , we have carefully gone through the record of the trial court including
the evidence adduced by the parties and the exhibited papers of the charge
sheet so also the impugned judgment.

16. . Firstly, we proceed to examine the sustainability of the findings of the
trial court holding Ajay died with the homicidal death due to excessive
hemorrhage, failure of respiratory system and shock on account of sustaining
the bullet shot injuries, as stated in the post-mortem report (Ex.P-6) proved
by Dr. K.G. Maheshwari, (PW-3), we have carefully examined the postmortem
report, so also perused the deposition of said Doctor. In the deposition, the
Doctor has stated that he found three bullets and fourteen pallets from different
places of the corpus of Ajay , although his deposition, till some extent, regarding
description of bullets and pallets, is inconsistent with the postmortem report,
but in the lack of any contrary evidence, there is no circumstance in the case
to modify the aforesaid findings of the trial court holding the Ajay died due to
homicidal death. Therefore, such finding of the trial court is hereby affirmed.

17. Now the court has to answer the question whether the alleged injuries
of gun shots were caused to the person of Ajay by the appellant nos. 2 and 4,
Sobran Singh and Surendra Singh, with their respective rifles in furtherance of
the common object of the appellants or such death was caused by some other
or unknown persons. It is apparent from the impugned judgment that the trial
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court has mainly relied on the testimony of Mahndra Kumar (P.W.1) the
complainant and brother of the deceased alongwith the postmortem report
(Ex.P/6) and the deposition of Doctor K.G. Maheshwari, so also till some
extent on the version of in chief of the hostile witness Veer Singh, (PW-2). It
is settled preposition of law that in a criminal case the testimony of the eye
witness mere on account of his relationship with the deceased or the victim by
holding him the interested witnesses only on such count could not discarded if
his presence at the place of incident is proved by the available evidence and
circumstances and his testimony appears to be trustworthy. So, his testimony
should be considered with all cautious and care because on account of the
factum of existing serious enmity between the parties, the possibility of false
implication of the accused like appellants could not be ruled out.

18.  Trueitisthe complainant, Mahendra Kumar Sharma, (PW-1) lodged
the FIR with the Police immediately after forty minutes from the time of the
alleged incident and has implicated the appellants by stating their alleged acts.
As per FIR, at the time of the incident he along with Balkishan (P.W.- 4) was
sitting nearby his flour mill facing towards southern side situated other side of
the road and towards the northern, eastern sides from the shop of J.P.Store in
which the alleged incident was happened. The shop of J.P.Store is facing
towards its western side while towards northern sourthern and eastern side of
this shop there is a wall as evident from the spot map, (Ex. P-18) prepared
by Patwari. Bare perusal of such map and deposition of Patwari Kailash
Narayan Shrivastava, (PW-18), it is apparent that the inner part of the shop
of J.P. Store, the place of the occurrence is not visible from the aforesaid
flour mill. Besides this, there is some long distance from northern wall of J.P.
Store and the aforesaid flour mill because there is some road existed as
S.No.238 between these two shops and other side of the road in front of the
flour mill, some open land of survey no. 237 and 236 is also situated as evident
from aforesaid map (Ex.P/18) thus, keeping in view such circumstance, we
have gone through in chief as well as cross examination of Mahendra Kumar
Sharma, (PW-1). It is true that in his entire chief, he tried to support the
version stated in the FIR and his case diary statements but the same is
exaggerated by him to show the presence of Veer Singh at the time of happening
the alleged incident while such presence of Veer Singh was neither stated by
him in the FIR, (Ex. P-1) nor in his case diary statement, (Ex. D-2). In both
the papers, he stated that after sustaining the bullet injuries by deceased Ajay
when he reached near him, at that time Veer Singh also came there. Accordingly,
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such version of the witness being contrary to his FIR and the case diary
statement could not be the foundationto draw the inference that at the time of
happening the alleged incident causing the gun shot injuries to the deceased
Ajay, Veer Singh was present. In this circumstance, the in-chief of the
deposition of Veer Singh (P.W.2) in which contrary to the version of FIR so
also in exaggeration of initial prosecution case he tried to show his presence
at the time of accident, is not reliable. Even otherwise, in view of his cross~
examination in which he disowned his entire chief. Although cross examination
of this witness was carried out on the other date from the date of recording in
chief. But, in any case, the inconsistent testimony of Veer Singh (P.W.2) as in
the chief he supported the prosecution case and later, on cross-examination,
he himself demolished his eritire version of in-chief could neither be safe nor
could be foundation to hold that Mahendra Kumar Sharma (P.W.1) was
present nearby the place of the incident on the aforesaid flour mill and saw the
appellants/accused as culprits of the incident,

19.  Our aforesaid approach with respect of the deposition of Veer Singh
that inconsistent statements of the witnesses in the same trial and same
depositions at different places of the same deposition could not be relied upon
is fully fortified by the decision of the Apex Court in the matter of Suraj Mal
Vs. The State (Delhi Admmrstmt:on) AIR 1979 SC 1408 in which it was
held as under:-

“Where witnesses make two inconsistent statements in their
evidence either at one stage or at two stages, the testimony of
such witnesses becomes unreliable and unworthy of credence
and in the absence of special circumstances no conviction can
be based on the evidence of such witnesses. ........ Placitum

20.. Inview ofthe aforesaid dlscussmn if the presence of Veer Singh (P. W 2)
at the time of happening the incident nearby the place of incident is excluded
then there is no any other evidence on record to show that the Mahendra
Kumar Sharma (P.W.1) was present at the time of happening the incident on
the aforesaid flour mill or nearby the place of the incident. As per FIR
complainant Mahendra Kumar Sharma, (PW-1) was sitting with Bal Kishan
(P.W.4) on his aforesaid flour mill and thereby the Bal Kishan was shown to
be the eye-witness of the incident but on recording the deposition, Balkishan
* (P.W.4) has not supported the testimony of Mahendra Kumar Sharma, (PW-
1). Even he has neither proved nor admitted the presence of Mahendra Kumar
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Sharma, (PW-1) alongwith him on the spot at the time of incident. As such
any of the alleged eye witnesses of the prosecution including Veer Singh and
Bal Kishan have neither proved nor accepted the presence of Mahendra Kumar
Sharma, (PW-1) at the time of incident near by the place of incident or on the,
aforesaid flour mill. The burden to prove such fact was on the shoulder of the
prosecution and same could have been proved by examining the shop keepers
of such locality or other persons who were present in the market on that day,
but out of them, none has proved the presence of Mahendra Kumar Sharma,
(PW-1). So in such premises, when presence of Mahendra Kumar Sharma,
(PW-1)at the place of the‘incident itself is doubtful at the time of incident,
then in that circumstance, mere on his testimony, in the light of long history of
inimical relationship between the parties, it could not be said that the culprit,
the assailants who made gun shots on the deceased Ajay in J.P. Store was
seen or identified as the appellants or any of them.

21.  Apart the aforesaid, the Mahendra Kumar Sharma, (PW-1), in his
deposition, categorically stated that distance of J.P. Store the place of incident,
. from his flour mill was near about 20-25 steps, i.e. near about 50 feet. While
as per Patwari map, (Ex. P-18) prepared by Patwari, Kailash Narayan
Shrivastava, (PW-18) of the measurement, the distance of J.P. Store from the
alleged flour mill was shown about 119 feet while after turning hostile the
prosecution witnesses , Veer Singh, (PW-2), Bal Kishan, (PW-4), Jaiprakash
Bhadorya (P.W.7) have stated such distance 400-500 feet. For the sake of
arguments if it is deemed that Veer Singh and Bal Kishan being hostile witnesses
their version regarding aforesaid distance could not be relied on then in any
case a relative the maternal uncle of the deceased Mahendra Kumar Sharma,
(PW-1) and the witness of spot map (Ex.P/2), prepared by Police namely
Ram Narayan Dubey, (PW-5), who did not turn or.declared hostile, on
recording his deposition in para-2 of his cross examination categorically stated
the distance of the J.P. Store from the flour mill of Mahendra (P.W.1) was
near about 400-500 feet. So in such premises, on taking into consideration
the aforesaid all three inconsistent version of the witnesses, one thing is certain
that in the light of deposition of Patwari and his map and the deposition of
said relative of Mahendra Kumar Sharma i.e Ram Narayan Dubey, the version
of Mahendra Kumar Sharma, (PW-1) stating the distance of 40-50 feet is not
reliable. In the available circumstances, such.distance could not be deemed
to be less than 119 feet as stated by Patwari so also in view of the deposition
of Ram Narayan Dubey, the same was either 119 feet or more than this. For
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the sake of arguments, if it is deemed that Mahendra Kumar Sharma, (PW-

-1), was sitting on his aforesaid flour mill at the distance of more than 119 feet
from the J.P. Store in which the gun-shot was made on the person of Ajay
then in view of the opinion and deposition of Dr. K.G.Maheshwari, who
prepared the postmortem report, the alleged gunshot was made on the person
of the deceased from the distance of less then three feet, then on account of
aforesaid long distance and the situation of the northern wall of J.P.Store it
could not be deemed that the place of occurrence was visible to the Mahendra
Sharma (P.W.1) from his aforesaid flour mill. So, in such premises also it shall
be deemed that the alleged incident and the culprit who made the alleged gun-
shot was not seen by Mahendra Kumar Sharma (P.W.1). As such, he was not
in a position from his flour mill to see the incident and its real culprit.

22.  Aforesaid question regarding visibility of the place of incident from the
{flour mill of Mahendra Kumar Sharma, (PW-1) may also be considered in the
light of other circumstances, according to which as per deposition of Patwari,
Kailash Narayan Shrivastava, (PW-18) and in the light of cross examination
of Ramnarayan Dubey and the hostile witnesses, namely, Veer Singh, Balkishan,
Jaiprakash Bhadoriya, so also the depositions of defence witnesses Man Singh
and Rajendra that between J.P. Store and the flour mill, there is a road and at
the side of the road some ipomoea carnea bushes (shrubs of Beshram) having
the height of 6 to 7 feet were there and due to that person could not see the
place of the incident, i.e. J.P. Store from flour mill. So in such premises, also
it could not be said that Mahendra Kumar Sharma, (PW-1) saw the alleged
incident while happening the same or identified the culprits of the same.

23.  Now we proceed to examine the case in the light of the fact of inimical
relationship between the parties and others since long and on account of that
whether there is a possibility of false 1mphca‘uon of the'appellants as argued
by the appellants’ counsel.

24, Onperusing the paras 11, 14, 15,16 and 19 to 25 of the depositions
of Mahendra Kumar Sharma, (PW-1), it is apparent that the deceased and
his family including this witness had enmity since long with so many persons

including the family of the appellants and due to that the family members of the

Mahendra have been implicated by other persons in different criminal matters,
according to this witness Mahendra against his father Ramnath and deceased
Ajay, the case of murder of Prayag Singh, the brother of the appellants was

- tried in which deceased Ajay was acquitted while his father, Ram Nath was

4
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convicted and séntenced. As per further averments of deposition, besides
from the family of the appellants, the deceased was also having deep enmity
with the other persons namely, Ramesh, Brij Mohan and Purshotam, son of
Ram Bai, and on account of that civil litigation was also contested between
them. According to such case the family of this witness and the deceased was
quarreling with the above mentioned persons on account of possession of
some agricultural Jand. As per para 16 of the deposition, the criminal case at
the instance of Brij Mohan was also registered against deceased Ajay and his
father Ramnath. In'para 19, the witness has categorically accepted that since
last fifteen years, on account of deep enmity and inimical relations with the
above mentioned Ramesh, Brij Mohan and Purshotam, they always remained
interested to cause the injuries to the family of the witness, so also try to
implicate them in false litigations. In same para-19 the witness has accepted
that he and every member of his family are puzzled and under harassment of
the appellants because they are always remained interested and try to cause
the injury to his family. So his family wants that the appellants should go away
by leaving the village. He further stated because of the activities of the
appellants they have become deeply puzzled and at any cost they want to get
rid off from the appellants. In view of the aforesaid deposition of Mahendra
Kumar Sharma, his entire family including the deceased Ajay Sharma had
serious inimical relations-and enmity with the appellants and some other
persons whose names are stated above, from the deposition of this witness
Mahendra Sharma. ‘

25. Apart the aforesaid, Mahendra Kumar Sharma, (PW-1) in para 26
ofhis deposition has also stated that in 1980, his father Ramnath contested
the election of Sarpanch of village against the appellant no. 3, Sugriv Singh in
which his father was defeated by Sugriv Singh. In view of such deposition, it
is apparent that on account of village politics and election of Sarpanch the
long enmity was existing between the parties.

26.  Inview of the aforesaid enmity factor if the case is examined, then in
view of aforesaid discussion it is apparent that from the uncorroborated
testimony of Mahendra Kumar Sharma (P.W.1) could not prove the presence
of this witness at the scenario of the incident by cogent, admissible and reliable
evidence. Thus, In view of aforesaid serious inimical relationship of the parties
unless the testimony of Mahendra Sharma (P.W.1) is found to be supported
by any independent witness or the source of independent evidence, his sole
testimony, being interested witness, having serious animus with the appellants,
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is neither reliable nor sufficient to draw any inference to hold the conviction
against the appellants. Thus there is no option with the court except to discard
the testimony of this interested witness, Mahendra Kumar Sharma, (PW-1).
Our aforesaid view is fully fortified by the decisions of the Apex Court in the
matter of (i) Badri Vs. State of Rajasthan (1976) 1 SCC 442, in which it
was held as under :-

“19. Further. ..o, If a witness, who 1s
the only witness against the accused to prove a serious charge
_ of murder, can modulate his evidence to suit a particular
prosecution theory for the deliberate purpose of securing a
conviction. Such a witness cannot be considered as a reliable
person and no conviction can be based on his sole testimony.

(ii) Bir Singh and others Vs The State of Uttar Pradesh- AIR 1978,
SC page 59, in which it was held as under:-

“9.PW.2........... It is true that it was not incumbent on the
prosecution to examine each and every witness so as to multiply
witnesses and burden the record. This rule however does not
apply where the evidence of the eye-witness suffers from
various infirmities and could be relied upon only if properly
corroborated. In the instant case all the eye-witnesses had
serious animus against the accused and they were interested in
implicating the accused. The substitution of Ram Dularey Singh
in the general diary was a suspicious circumstance. The fact
that the police was not able to recover any weapon or to explain
how the appellants got hold of the guns was yet another
circumstance that required a reasonable explanation from the
prosecution. According to the finding of the learned Sessions
Judge even the FIR was ante-timed and although the High Court
has not accepted this finding we feel, that the High Court on
this aspect has enteted into the domain of speculation. In view
of these special circumstances it was incumbent on the
prosecution to examine the two witnesses at least to
corroborate the evidence and if they were not examined the
Sessions Judge was justified in drawing an adverse inference
against the prosecution. At any rate, it cannot be said that if
under these circumstances the Sessions Judge was not prepared

IS
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to accept the evidence of these witnesses his judgment was wrong
or unreasonable. It may be that the High Court could have taken
a different view but that by itself as held by this Court is nota
sufficient ground for reversing an order of acquittal.”

(i) Inthe matter of State of U.P. Vs. Satish Chandra and others- 1985
(supp) SCC 596, in which it was held as under :-

“6. It is not necessary........... Unless there is satisfactory
evidence to implicate the accused persons.in the crime, it would
be difficult to hold that the accused persons had really caused
death of the deceased. While all other particulars relating to
the prosecution case may not be disputed, as held by the High
Court, the authorship of the crime had been in dispute and the
prosecution has to fail as it has not established that fact. If the
_ link between the incidént and the respondents is not
established, the High Court was justified in acquitting them.”

(iv)  Inthe matter of Pate! Chela Viram Vs. State of Gujarat- AIR 1994
SC 1250, in which it was held as under :-

“5. As mentioned above, the High Court mainly relied on the
evidence of P.W. 2. We find from the judgment of the Sessions
Court that P.W. 2 admitted that there ate two rival factions
and he filed an application against the accused in the yearJ
976 for binding over them and consequently proceedings were
launched against the accused and that there were certain other
instances which would show that P.W. 2 was inimical towards
the accused. Therefore, it cannot be said that he is an
independent witness. Further, there is some force in the
submission of the learned Counsel for the appellant that P.W.
2 appears to be a chance witness. He deposed that he went
to this particular field which 1s away from his house to answer
the call of nature. On his being a chance witness it is necessary
to have a closer scrutiny of his evidence. Coming to the medical
evidence we find only four contusions yet the evidence of P.W.
2 is to the effect that all the other four accused dealt blows
with sticks. Thispart of the evidence is not corroborated by
the medical evidence. It is pointed out in number of cases by
this Court when the ‘case rests on the sole testimony of the
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single witness, the same should be wholly reliable. We findin
the instant case that P.W. 2 is not only an interested witness
but the version given by him is highly doubtful apart from the
fact he being a chance witness. The view taken by the Sessions
Court is quite reasonable.”

27.  Comingto consider the question conmecting the licensed rifle seized from
the possession of appellant no. 2, Sobran Singh with the alleged incident is
concerned, as per record available such appellant was arrested along with his
licensed rifle near about after two and half months from the date of the incident in
some other crime number of P.S. Padav. The rifle was also seized by such P.S. the

subsequently it was sent to the aforesaid P.S. Dabra, where the impugned offence

was registered but the prosecution has failed to prove that after seizing the aforesaid
rifle from Sobran Singh, in which manner it was handled and dealt with and in
which manner it was kept till sending the same to FSL for ballistic examination. In
this regard the concerning relevant register of Malkhana of the P.S. so also the
sample of the concerning seal affixed on the sealed articles, the concerning
Rojnamcha entries by which the same were sent to FSL were neither produced
nor proved onrecord. The same position is also on record regarding the seized
blank cartilages from the spot. These cartilages till sending to the FSL in which
manner, the same were dealt with or kept in the safe custody for which the
concerning document or the record has neither been produced nor proved. So, in
the lack of such material evidence the availabie ballistic expert report, (Ex. P-24)
could not be connected as piece of evidence against any of the appellants in the
present case. Even apart, for the sake of arguments, if such report Ex.P/24 is
taken into consideration, then according to it, the expert was not in a position to
say that when the last fire was made by the seized alleged rifle of the Sobran Singh
and in such report, only it was stated that the cartilages under examination could
be fired from the rifle like the seized rifle. So in such premises, it could not be
deemed that there is direct evidence that the alleged fire was made by the appellant
no. 2, Sobran Singh on the date of the incident to cause gun shot injuries to the
deceased, Ajay. So, in such premises also the impugned conviction is not
sustainable,

28.  Apart the aforesaid it is apparent from the evidence adduced by the
prosecution on record, as discussed above that Maheridra Sharma (P.W.1)
has deposed the distance of the place where he was sitting at the time of
incident was from the place of incident was near about 40 to 50 feet and he
saw the incident while the Kailash Narayan Shrivastava (P.W.9) Patwari in his

I
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> map (Ex.P-18) and deposition said such distance 119 with the averments that
there is a wall also at northern side of J.P.Store and at side of road between
the flour mill and such Store there is shrubs of “Beshram” of the tall hight and
onrecording the depositions of the Ramnarayan Dubey (P.W.5) by admitting
the existence of said shrubs of “Beshram” has stated such distance 400-500
feet and this witness was not declared hostile. The same thing was stated in
the cross-examination by the hostile witnesses, namely, Veer Singh (P.W.2),
Balkishan (P.W.4) and Jaiprakash Bhadoriya (P.W.7) that such distance was
400 to 500 feet and tall shrubs of Beshram was there. So from such distance
it could not be assumed that person may see the incident and identify the
culprits. In such premises, it is apparent that there are two sets of evidence
regarding the situation between place of incident and the place where Mahendra
Sharma was, as alleged, sitting with Balkishan (P.W.4) who has not supported
the case. So, in view of settled proposition that where on appreciation two
sets of evidence are revealed then out of them court is bound to adopt such
set of evidence which is favorable to the accused. So, in such premises also
the testimony of eye witness Mahendra (P.W.1) on account of long distance
from the place of incident and due to northern wall of J.P. Store and the
shrubs of “Beshram” is full of suspicious and doubtful and the same could not
be the foundation of holding the conviction against appellants. Our.aforesaid
view is fully fortified by the decision of the Apex Court in the matter of
Harchand Singh Vs. State of Haryana- (1974) 3 SCC 397, in Wthh it was
held as under :-

- “11.The function of the court in a criminal trial is to find whether
tile person arraigned before it as the accused is guilty of the
offence with which he is charged. For this purpose the court
scans the material on record to find whether there is any reliable
and trustworthy evidence upon the basis of which it is possible
to found the conviction of the accused and to hold that he is
guilty of the offence with which Ile is charged. If in a case the

- prosecution leads two sets of evidence, each one of which:
contradict and strikes at the other and shows it to be unreliable;
the result would necessarily be that the court would be, left
with no reliable and trustworthy evidence upon which the
conviction of the accused might be based. Inevitably, the
accused would have the benefit of such a situation.

.12, Mr. Marwah has cited before us the case of Vadivalu
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Thevar V. The State of Madras wherein it was laid down that
the court can base the conviction of the accused on a charge
of murder upon the testimony of a single witness if the same
was found to be convincing and reliable. There can, in our
opinion, be no dispute with the above proposition, but that
proposition can be of no avail in the, present case. As already
mentioned earlier, the prosecution evidence itself creates doubt
about the veracity of the testimony of Ram Asra,upon which
testimony reliance is now sought to be placed by Mr. Marwah.
Had the testimony of Ram Astra been of a convincing character
and the prosecution evidence had not itself created doubt
regarding the correctness of his testimony, this Court might
have sustained the conviction of appellants upon the testimony
of Ram Asra. As the things are, prosecution itself has led
evidence to show that the testimony of Ram Asra is not reliable.”

29.  Inview of the aforesaid discussion, we are of the considered view, that
the prosecution has failed to prove the case against the appellants beyond
reasonable doubt and in such premises, the approach of the trial court holding
guilty to the appellants for the aforesaid offences being perverse and deserves to
be and is hereby set aside. Consequently, by allowing, this appeal, the impugned
judgment holding conviction and the sentence against the appellants under the
above mentioned offence are hereby set aside. Pursuant to it, the appellant nos. 2
and 4 namely Sobran Singh and Surendra Singh are acquitted from the charge of
Section 148 and 302 of IPC leveled against them while appellant nos. 1 and 3
Kishan Singh and Sugreev Singh are acquitted from the charge of section under
Section 148 and 149, r/w Section 302 of IPC leveled against them.

30.  We are apprised by the counsel present that the appellant nos. 1 and
3 namely Kishan Singh and Sugriv Singh are on bail in the present matter
while the appellant No.2 and 4, namely, Sobaran Singh and Surendra Singh
are facing the awarded jail sentence. Thus, in view of this judgment the bail
bonds of appellant No.1 and 3 are hereby discharged while appellant nos. 2
and 4 are directed to set at liberty, if their presence are not required in any
other matter. The amount of fine, if deposited by the appellants or any of them
then after verification, the same be refunded to them.

31.  Theappeal is allowed, as indicated above.

Appeal allowed.

+
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APPELLATE CRIMINAL
Before Mr. Justice Ajit Singh & Mr. Justice B.D. Rathi
Cr. A. No. 1424/2004 (Jabalpur) decided on 18 July, 2013

GULAB RAONAGLE ...Appellant
Vs.
STATE OF M.P. . ...Respondent

A. Penal Code (45 of 1860), Section 302, Evidence Act (1 of
1872), Section 3 - Oral Evidence is not supported by medical evidence
- Sword injury allegedly caused from behind not found during autopsy
- In Dehati Nalshi name of witness also missing - Oral evidence not
reliable. _ (Para 10)
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B. - Criminal Practise - Appellant could not have been
convicted on the same set of evidence that formed the basis of acquittal
of other co-accused. (Para 12)
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Sanjay Verma, for the appellant.
B. D. Singh, G.A. for the respondent/State.

JUDGMENT

The Judgment of the Court was delivered by,
B.D. RatHl, J. :- The sole appellant Gulab Rao has been convicted for an
offence under section 302 of the Indian Penal Code (for short “the IPC”) for
committing the murder of Roshan on 19/3/2003 at 8 p.m. at Bhim Nagar,
Bhopal and sentenced to undergo impri isonment for life with fine stipulation,
while co-accused Lallu alias Vijay Singh, Guddu alias Ajay Singh and Bachhu
alias Rajkumar, were acquitted of the offences charged with. The impugned
judgment was passed by I Additional Sessions Judge, Bhopal in Sessions
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Trial No.174/03 on 10/8/2004.

2. According to the prosecution case, in the wake of a quarrel of Roshan
with appellant and Guddu Singh of Bhim Nagar in a marriage ceremony 5-6
days prior to the incident, on 19/3/03 at about 8 p.m., Lallu S/0'Chain Singh
and appellant came to Roshan’s house and asked his mother Shakunbai (PW1)
about him, on which Roshan answered that he was outside the house.
Thereafter, on the pretext of entering into a compromise they took away Roshan
with them. After some time, feeling anxious, Shakun Bai also came out followed
by her son Kailash and daughter Sushila. In the street of Chokhelal Soni, she
saw that some altercation was going on between Roshan, Phool Singh,
appellant, Lallu and Bachhu and when they all reached near the house of
Chokhelal, Lallu assaulted Roshan by Sword from behind due to which he fell
down. Bachhu and two others caught hold of him while appellant repeatedly
stabbed Roshan in his stomach by Chhuri (small dagger). Shakun Bai cried
for help on which her son and daughter viz. Kailash and Sushila came there,
but the assailants, with an intention to cause his death, kept on assaulting
Roshan fearlessly and thereafter fled from the spot. Despite the alarm being
" raised by Shakun Bai, no one from the locality came forward for her help.
According to Shakun Ba1 at that time electricity was shut off but it was a
moonlit night and with Lallu, appellant and Bachhu, there were two more
boys of Bhimnagar aged between 20 to 25 years, whom she could identify by
face. At that juncture, wife of Chhokhelal, Shivcharan and others came there
and in an Autorickshaw of one Irshad, she brought Roshan to 1250 Hospital
where he was declared dead. Dehati Nalishi (Ex.P/1) was lodged at the
Hospital at 9.45 p.m. by Shakun Bai.

3. Autopsy was conducted by Dr. Ashok Sharma (PW4), who noticed,
as many as, 5 incised wounds and 10 stab wounds mainly on the chest and
abdomen of Roshan. Cause of death was shock and hemorrhage as a result of
multiple stab injuries on the chest and abdomen. Weapons of offence viz. a
dagger and a sword were seized from the appellant and Vijay Singh alias Lallu
vide seizure memos (Ex.P/5) and (Ex.P/12) respectively. The Director of
Medico Legal Institute vide his report (Ex.P/19), on examination of the said
weapons of offence, opined that the injuries described in the post mortem
report, could be caused by those.

4. During the trial, the appellant and three other co-accused pleaded not
guilty to the charges and contended that they had been falsely implicated.

«
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5. The trial court, on the basis of testimony of eye-witnesses Shakun Bai
and Ramakant (PW2), has held the appellant guilty of committing the murder
of Roshan and acquitted the other three above named co-accused persons.

6. Learned counsel on behalf of the appellant argued that the statements
of eye-witnesses are not reliable because the prosecution has failed to prove
that Shakun Bai and Ramakant were present on the spot. It was also submitted
that on the same set of evidence three other co-accused were acquitted by
the trial Court, whereas appellant was convicted without taking into
consideration that important witnesses Kailash, Sushila, Phool Singh,
Shivcharan and Prem Narayan Sharma were not examined by the prosecution.

7. On the contrary, learned Government Advocate, while making
reference to the incriminating pieces of evidence on record, submitted that
the conviction is well merited. He also argued that it is for the prosecution
choice how to prove its case, therefore non examination of certain witnesses
would not be fatal to the case of the prosecution.

8. Having regard to the arguments advanced by the parties, we have
perused the evidence and material on record.

9. The learned trial Court, after disbelieving the testimony of Shakun Bai
and Ramakant, has acquitted co-accused persons on the ground that the
corresponding injuries were not found in autopsy report, but at the same time,
on the testimony of these two witnesses, has convicted the appellant.

10.  Tttranspires from the record that the whole case of prosecution was
doubtful from its inception i.e. lodging of Dehati Nalsihi (Ex.P/1), which was
lodged by Shakun Bai. In this Dehati Nalishi, as well as, in para 27 of her
deposition, it is mentioned that Lallu assaulted Roshan by Sword from behind
due to which he fell down, but, such corresponding injury was not found
during autopsy. Shakun Bai stated in para 2 that her son Roshan was caught
hold by Guddu, but in Dehati Nalishi (Ex.P/1) name of Guddu has not been
mentioned and instead of that it was mentioned that Roshan was caught hold
by accused Bachhu and two other unknown persons. In paras 18, 19 and 20,
she categorically denied her deposition regarding most of the important facts
mentioned in Dehati Nalishi (Ex.P/1) and Police Statement (Ex.D/2). Similarly,
she also said that before deposing, she had understood very well what to
depose in the Court. In para 24 of her evidence, she has deposed that when
she reached the Hospital, she had told the names of appellant and Lallu as the

-
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assailants to the Doctor, but this fact was neither mentioned in the MLC report
nor corroborated by Dr.Ashok Sharma (PW4). Contrary to what has been
mentioned in the MLC Report (Ex.P/18), she also deposed that Shivcharan
had not taken Roshan to Hospital. From para 8 of her evidence, it is clear that
Roshan used to quarrel with many persons and had a criminal history.

Further, Shakunbai in paragraph 3 of her evidence has deposed that
Ramakant had also taken Roshan to the Hospital in the Autorickshaw. It means
that Ramakant was also present on the spot, but name of Ramakant has not
been mentioned in the Dehati Nalishi. Learned trial Court has disbelieved the
- testimony of Ramakant only in respect of acquitted coaccused, although his
deposition, as eye-witness, should have been totally disbelieved by the trial
Court on this ground. In the light of the aforesaid contradictions and omissions,
evidence of Shakun Bai does not inspire confidence. .

11.  Prosecution has not taken any pain to search other two unknown boys
who had also committed the crime as per the facts mentioned in Dehati Nalishi
(Ex.P/1). Eye-witnesses, as mentioned in the Dehati Nalishi, Kailash, Sushila
and Phool Singh were also not produced by the prosecution. As per ML.C
(Ex.P/18), Roshan was brought to the Hospital by Shivcharan from the spot,
but S\hivcharan has not been examined. Wife of Chokhelal who had come on
spot was also not examined.'Although, it was not necessary, yet looking to he
facts and circumstances of the case, where witnesses produced in the Court
deposed in an exaggerated manner with omissions and material contradictions,
it was essential to examine the aforesaid witnesses to bring home the charge
against appellant beyond reasonable doubt.

12.  Weare of the considered view that in the aforesaid premises, the whole
case of the prosecution appears to be doubtful. Appellant could not have
been convicted on the same set of evidence that formed the basis of acquittal
of other co-accused. It is well settled that suspicion, by itself however strong
it may be, is not sufficient to take place of proof and warrant a finding of guilt
of accused.

13.  Accordingly, the appeal stands allowed. Appellant is acquitted of the
offence. He is in jail since 26.3.2003 i.e. for more than ten years. He be
released forthwith if not required in any other case. Fine amount, if deposited,
be refunded.

Appeal allowed.

o,
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LL.R. [2014] M.P., 551
APPELLATE CRIMINAL ‘
© Before Mr. Justice Ajit Singh & Mr. Justice B.D. Rathi
Cr. A. No. 2316/2006 (Jabalpur) decided on 23 July, 2013

BARRO BAI @ LEELA BAI & ors. ...Appellants
Vs.
STATE OF M.P. ) ...Respondent

Penal Code (45 of 1860), Sections 302, 304 Part-1I - Murder -
Conviction and sentence - Appeal - F.LR. does not contain the name
of appellant No. 1 - Independent eye witnesses turned hostile - PW.1
deposed that deceased was beaten twice - P.W. 2 deposed that the
deceased was assaulted only at hand pump - Held - No blood stains
were found on the alleged weapon of offence - No sharp weapon was
used - No intention to kill - Appellant No. 1 did not commit any offence

- Her conviction set-aside - Act committed by other appellants would
fall u/s 304 Part-II and not u/s 302 of IPC. (Paras 9 to14)

G FIGT (1860 BT 45). SIIY 302, 304 ar7—II — T — FTINRIE
Fiv gvereer — il — e gaar Rwid & afiareff w1 & W 57
TRy T — W@ad ycgerel Wl wewidl gy — Wl 1 3 S
fFaT % a@ & 8 ax fier ™1 — aEn 2 7 $ud B % que w
DA LVSTH YR v Foam a1 — wRPrEfRa — s @ B s
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— 9 @ AR @7 e e — afieefl w1 A 3iF Rt ke wdY
frar — Swa siwfafy s — e srfianeffal g B o ATE .,
# o 304 A1 @ afaEd @RI X A fF G 302 & FawAl

"A. Usmani, for the appellants No 1'& 2.
R.P. Prajapati, for the appellant No.3.
Yogesh Dhande, G.A. for the respondent/State.

JUDGMENT

The Judgment of the Court was delivered by,
B.D. RaTHi, J. ;- This common judgment shall govern the disposal of both
the appeals as they have arisen out of the same impugned judgment.

2. The above named appellants have been convicted for an offence under
section 302 read with Section 34 of the Indian Penal Code (for short "the
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IPC") for committing the murder of Chokhelal on 13/7/2004 at 1 p.m. at
Village Mangudiya, and sentenced to undergo imprisonment for life with fine
stlpulatlon The impugned judgment dated 17/11/2006 was passed by V1I
Additional Sessions Judge, Jabalpur in Session Trial No.640/2004.

3. According to the prosecution case, Chamanlal lodged a report that on
13/7/04, at about 1.30 p.m.., while he was there in his home, daughter of
Bhagirath came and 1nf0rmed that Chokhelal had been assaulted jointly by
Bhura, Bijju and Gayadeen with Lathis and was lying near Rethra Handpump.
Chamanlal immediately rushed towards the spot and found that Chokhelal
was lying on the ground and blood was oozing from his head. On his query as
to assailants, Chokhelal informed that when he was going to lodge report of
Bhura with regard to the altercation in the backdrop of Chokhelal prohibiting
Bhura from letting Bhura's cattle graze in his paddy field, Bhura, Chippu and
Gayadeen assaulted him with Lathis on his head and hand near the Rethra
Handpump and the incident was witnessed by some inhabitants of the locality.
Saying this, Chokhelal fell unconscious. .

4. Thereafter, Chokhelal was shifted to Hospital. Injury report (Ex.P/
13) was prepared by Dr.H.P.Singh (PW6). He found lacerated wounds, one
on the right parietal region, second on the left parietal region and third on the
right middle finger. At that time also, Chokhelal was unconscious. Chokhelal
died on 15/7/2004 during the course of treatment. Autopsy was conducted
by Dr. Ashok Jain (PW13) and after recording of evidence of material
witnesses and on completion of the investigation, charge-sheet was filed.

S. During the trial, the appellants pleaded not guilty to the chargesand

contended that they had been falsely implicated.

6. Learned counsei on behalf of the appellants argued that the trial Court
has wrongly held that appellant Barro Bai was also involved in committing the
murder of Chokhelal. According to him, the evidence of material witnesses is
not in conformity with the recitals of the First Information Report (for brevity
"FIR"). It was also submitted that Deena (PW5) was the only independent
eye-witness and he was declared hostile. Therefore on the basis of evidence
of interested witnesses full with contradictions and omissions, her conviction
cannot be sustained. So far as the case of other appellants is concerned, it
was argued that they had entered into a sudden and unprecedented quarrel
with Chokhelal and he was assaulted by Lathis without any intention to kill
him, therefore, in the interests of justice, it would be just and proper that their

Li]
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conviction is altered to one under Section 304 Part II of the [PC and sentenced
accordingly.

7. On the contrary learned Government Advocate, while making
reference to the incriminating pieces of evidence on record, submitted that
the convictions are well merited and, no interference with the impugned
judgment is called for.

8. Having regard to the arguments advanced by the parties, we have
perused the evidence and material on record.”

0. Author of the FIR, Chaman Lal (PW?2) deposed that FIR (Ex.P/3)
was lodged by him. The FIR does not contain the name of Barrobai. It was
lodged on the basis of oral dying declaration. All the facts which were narrated
by declarant to Chaman Lal were mentioned in FIR. The presence of
independent eye-witness Deena was proved by Yashoda bai (PW1) in
paragraph no.3 of her evidence. Deena has not deposed anything against the
appellants and he was declared hostile.

10.  As per the statement of Yashodabai, when Chokhelal restrained
Barrobai from grazing her cattle in his field, Barrobai started pelting stones
and Chokhelal returned to his house. Barrobai also reached to the house of
Chokhelal and assaulted him by the wooden plank but this fact was not
mentioned in the FIR. Besides this, Yashoda Bai also deposed that deceased
was beaten twice, first at her house and second time near the Peepal tree
situated near the hand-pump, but Chaman Lal stated that deceased was
assaulted only at hand-pump. On‘the information given by Kamini Devi
(PW12), child witness, Chaman Lal reached on the spot (near the hand-
pump) whereby entire story was narrated by Chokhelal. If deceased was
‘beaten twice, then certainly this fact ought to have been told to Chaman Lal
and thereafter mentioned in the FIR, but it appears that deceased was not
beaten at the house by appellant Barro Bai, therefore, the child witness Kamini
Devi, is also not trustworthy. :

I1.  Yashoda Bai deposed in her evidence that deceased was beaten by
wooden plank and that plank was snatched by her. Afterwards, the same was
seized by Police vide seizure memo Ex.P/2. But as per the Forensic Science
Lab report (Ex.P/21), no blood stains were found on the said wooden plank.

12.  Onthe aforesaid premises, we are of the considered view that Barro
Bal did not commit any offence, therefore, her conviction cannot be sustained.
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13.  As perthe prosecution story mentioned in FIR(Ex.P/3), Chokhelal
was assaulted when he was going to lodge report, meaning thereby, that there
was an unprecedented quarrel with the deceased. He was not assaulted by
any sharp edged weapon and after wielding two Lath! blows, appellants Bhure,
Chhipu and Gayadeen fled. It reveals that they had no intention to kill Chokhelal,
otherwise, he would have been dealt with more Lathi blows.

14, Having regard to the facts and circumstances of the case, in our
considered opinion, the act committed by the appellants Bhure, Chhipu and
Gayadeen would fall under Section 304 Part IT of the IPC and not under
Section 302 of the IPC.

15.  Resultantly, both the appeals are allowed in part. We set aside the
conviction and consequent sentences of appellant Barrobai and acquit her of
the offence. Her bail bonds stand discharged. Fine amount, if deposited by
her, be refunded. Convictions and consequent sentences of the appellants
Bhure, Chippu and Gayadeen, under Section 302 read with 34 of the [PC are
also set aside, instead, they are convicted under Section 304 Part II of the
IPC and sentenced to undergo rigorous imprisonment for 6'% years and to
pay a fine of Rs.2000/- each, in default to suffer R.I. for six months. Fine
amount, if already deposited, be refunded after adjustment.

Appeals partly allowed.
Appeal partly allowed.

LL.R. [2014] M.P., 554
APPELLATE CRIMINAL
Before Mr. Justice B.D. Rathi
Cr. A. No. 525/1998 (Jabalpur) decided on 26 July, 2013

GAMA @ NIRMAL KUMAR & ors. ...Appellants
Vs.
STATE OF M.P. ...Respondent

Penal Code (45 of 1860), Sections 341, 294, 307, 326 r/w Section

34 - Complainant specifically deposed in para 2 that he had blocked
the sword blow given by appellant No. 3 and no other appellant had

assaulted him - Allegation of exhortation against appellants No. 1,2 &
4 is not reliable does not find place in F.I.LR. - Held - Conviction and
sentence of appellants No. 1, 2 & 4 cannot be upheld - They are

1]
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acquitted of 21l the offences - However, conviction of appellant No. 3
is maintained u/s 326 by reducing sentence to simple imprisonment for
1 year and fine of Rs. 4,000/~ - Sentence u/s 341 is altered to fine
sentence. : (Paras 7,8 & 9)

7Ug WIRAT (1860 &7 45), GG 341, 294, 307, 326 VEGIST €INT 34
- Ffxwr 2 ¥ Remasar 3 AfM< v 4@ soe faar € f5 S99
sfiareff w. 3 NI deaR | P T TR & Ao o7 I fadl e
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grar — afrfreffa — sfiareffaor %, 1, 2 9 4 € <ofufy 3 gosew
aftrpe T2 fear o woar — % 9 soRren’ ey fear mar —
foy, aRT 326 & Sovfa afianefl . 3 ¥ Fufufy sra9 @@ gY
TUSTSY 1 d8 P WU HREY T4 9. 4,000/ — & ALEVs NI Herdl
T — o7 341 @ HTad guerey &t sefegve § ufRaffa frar mam)

Manish Datt with Siddharth Datt, for the appellants.
Amir Pandey, P.L. for the respondent.

. "JUDGMENT

B.D. RATHI; J. :- Being aggrieved with the judgment dated 26.2.1998
passed by the [IIrd Additional Session Judge, Hoshangabad in S.T. No.170/
1994 whereby all the appellants, have been convicted and sentenced for the
offences punishable under Section 341 read with S.34 of the I.P.C. Moreover,
appellant no.3 stands convicted under Section 326 of the IPC while the
remaining appellants have been convicted under Section 326 read with Section
34 of the IPC and sentenced accordingly.

2. According to the prosecution case, on 29.12.1993 at 2.30 p.m., while
Niranjan Sharma (PW2) along with Anil Sharma, Ajay Singh Rajput and
Bhupendrk was returning after taking bath in Narmada, near Balak School,
Kothi Bazar, Dharmendra Kahar, maternal-uncle of Dharmendra, Prakash
and Gama, respectively armed Sword, Ballam and Lathis wrongfully restrained
him and Dharemendra gave a Sword blow on Niranjan’s left wrist, whereby
the bone was broken, and the remaining appellants grappled with them and
assaulted by kicks and fists. When companions of Nirajan intervened,
appellants after threatening and abusing fled. Thereafter at Police Station
Hoshangabad, FIR(Ex.P/2) was lodged and after completion of investigation,
charge-sheet was filed. —
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3. Charges under Sections 341, 294, 307, 326 read with Section 34 of
the L.P.C. were framed. Appellants pleaded false implication and not guilty.

4, At the outset, learned Senior counse] submitted that he does not want
to challenge the convictions of appellant no.3 Dharmendra. However, he prayed
for lesser corresponding sentences for him. On behalf of the remaining
appellants, he argued that the evidence adduced by the prosecution was not
trustworthy and they be, accordingly, acquitted.

5. In response, learned Panel Lawyer while making reference to the
incriminating pieces of evidence on record, submitted that the conviction was
well merited and the impugned judgment does not warrant interference.

6. Having regard to the arguments advanced by the parties, perused the
record of'the trial Court.

7. Complainant Niranjan Sharma (PW2) in paragraph 2 of his evidence,
specifically deposed that he had blocked the sword blow given by
Dharemendra on his neck, resulting into injury on his left hand and no other
appellant had assaulted him, although they were exhorting. In such premises,
when complainant himselfhas not said anything against the remaining appellants,
in view of evidence of witnesses Ajay (PW3) and Anil (PW4), it cannot be
held that other appellants had also participated in the assault, espec:1ally when
none except Niranjan received any injury.

8. So far as the allegation of exhortation against appellant nos. 1,2 and 4
levelled by Niranjan in his court statement is concerned, the same.is also not
reliable because in FIR, which was lodged by Niranjan himself, fact of
exhortation is missing.

9. -In view of the aforesaid, convictions and consequent sentences of
appellant nos.1, 2 and 4 cannot be upheld. They are accordingly acquitted of
all the offences. However, conviction of appellant no.3 Dharmendra for the
offence under Sections 326 is maintained, but his conviction under Section
341/34 is altered to one under Section 341 of the IPC. Considering the fact
that the incident took place in the year 1993, the physical, mental and financial
hardship suffered by appellant Dharemendra in the prosecuting the legal battle
for the past 19 years, interests of justice would be met if sentence under
Section 326 is reduced to S.L for 1 year and fine of Rs.5000/- and sentence
under Section 341 of the IPC is altered to fine sentence. -

-
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10.  Inthe résult, the appeal stands allowed in part. Impugned convictions
and consequent sentences.of appellant nos. 1,2 and 4 namely Gama, Prakash
S/o Mohanlal and Prakash alias Guddu, are hereby set aside. They are
acquitted of all the offences. Their bail bonds stand discharged. Fine amount,
if deposited be refunded to them.

However, conviction of appellant no.3 Dharmendra under Section 341/
34 of the IPC is altered to one under Section 341 of the IPC. His conviction
under Section 326 of the IPC is also maintained. For the offence under Section
341 of the IPC, he is sentenced to pay a fine.of Rs.500/- (Rupees five hundred
only), in default to suffer S.I. for one month and for the conviction under Section
326 of the IPC, he is sentenced to undergo S.I. for 1 year and to pay a fine of
Rs.4000/- (Rupees four thousand), in default to suffer S.1. for six months, Out of
the fine amount so deposited, Rs.3000/- (Rupees three thousand) shall be paid to
complainant Niranjan as compensation. Needless to say that any fine amount, if
deposited by Dharemendra, shall be adjusted accordingly.

11.  Copy ofthe judgment be sent to the trial Court for compliance,
Appeal partly allowed.

L.L.R. [2014] M.P., 557
APPELLATE CRIMINAL
Before Mr. Justice G.S. Solanki
Cr. A. No. 807/1997 (Jabalpur) decided on 8 August, 2013

JAMNA BAI | ...Appellant
Vs. _
STATE OF M.P. ...Respondent

Penal Code (45 of 1860), Section 306 - Abetment to commit
suicide - Prosecution witnesses did not support prosecution case -
Deceased in her dying declaration had stated that appellant used to
scold her for not doing work properly and therefore, she poured
kerosene oil on herself and she does not want to live - It.cannot be
said that appellant in any manner abetted the deceased to commit
suicide - Appeal allowed. (Paras 6-10)
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Case referred :
AIR 2010 SC 327.

Sankalp Kochar with S.K. Dixit, for the appellant.
R.P. Tiwari, P.L. for the respondent/State.

JUDGMENT

s

G.S. SoLaNkl, J. :- This appeal has been preferred by the appellant
under section 374(2) of the Cr.P.C. being aggrieved by conviction and sentence
recorded by Fourth Additional Sessions Judge, Sagar vide order dated
11.4.1997 passed in S.T. No. 62/96 whereby the appellant has been convicted
under Section 306 of the IPC and sentenced to R.1. for 4 years with fine of
Rs. 500/- and in default of payment of fine, R.I. for further 3 months.

2) The facts, in short, giving rise to this appeal are that marriage of Sushila
Bai (since deceased) was performed with Radhe Shyam (son of the appeliant)
'3-4 years before the incident. It was alleged that, after marriage the appellant
used to harass Sushila Bai and due to the harassment made by the appellant,
Sushila Bai committed suicide on 17.11.1995 by pouring Kerosene oil on
herself. She was rushed to the hospital, where her dying declaration was
recorded. During treatment, she died on 18.11.1995 due to the burn injuries
sustained by her. .

3) After enquiry, FIR was registered under section 306 of the IPC against
the appellant. Deceased was sent for post mortem. The appellant was charge
sheeted before JMFC, Sagar, who in turn, committed the case to the Sessions
Court. Learned Additional Sessions Judge framed the charges under section
306 of the IPC against the appellant,

4) Appellant abj ured the guilt and pleaded false implication.

5) Learned Fourth Additional Sessions Judge, Sagar on appraisal of
evidence on record, convicted and sentenced the appellant as mentioned
hereinabove, hence this appeal.

6) Learned counsel for the appellant has submitted that the learned trial
Court has committed illegality in appreciating the evidence on record in its

-
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proper perspective. None of the witnesses has supported the prosecution
case. The trial Court has convicted the appellant only on the basis of dying
declaration recorded by Dr. J.P. Nayak (PW-15). The learned trial Court has
also failed to appreciate the facts of dying declaration wherein the deceased
herseif stated that she does not want to live, which shows that the deceased
committed suicide due to mental depression. The harassment made by the
appellant to the deceased may be a cause of death, but same cannot be termed
as abetment to commit suicide by the deceased, thus no case under section
306 of'the IPC is made out against the appellant, No ingredients of Section
107 of the IPC have been found against the appellant. Thus, the conviction
and sentence recorded by the trial Court be set aside and the appellant be
acquitted to the charge under Section 306 of the IPC.

7 Learned Panel Lawyer for the State has supported the conviction
and sentence recorded.by the trial Court.

8) I have heard the learned counsel for the parties at length and gone .
through the statements recorded before the trial Court. Witnesses like Bharat
Singh (PW-9) brother of deceased, Shankar Lal (PW-1) uncle of deceased,
Bhuri Bai (PW-11) mother of deceased have not supported the prosecution
case. [ have also gone through dying declaration of deceased. On being asked
specifically to the deceased that why she poured Kerosene oil on herself, she
answered that she does not want to live further. She further stated that appellant
used to scold her for not doing the work properly, therefore, she poured
Kerosene oil on herself. -

9 It is clear from the dying declaration of the deceased that the appellant
used to scold her for not doing the work properly, due to which the deceased
committed suicide. In my opinion, it is not a case where deceased had no other
option but to commit suicide or the appellant has dragged her to commit suicide.

10) The Apex Court in Gangula Mohan Reddy Vs. State of Andhra Pradesh
- AIR 2010 SC 327 observed that the deceased was undoubtedly hypersensitive to
ordinary petulance, discord and differences which happen in our day-to-day life. Human
sensitivity of each individual differs from the other. Different people behave differently
in the same situation. Apex Court further observed that abetment involves a mental
process of instigating a person or intentionally aiding a person in doing of a thing.
Without a positive act on the part of the accused to instigate or aid in committing
suicide, conviction cannot be sustained. ' '
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1D In the light of the aforesaid decision of the Apex Court and overall
facts and circumstances of the case, I find that no case under section 306 of
the IPC is made out against the appellant. Ingredients of Section 107 of the
IPC are also not found against the appellant. The learned Additional Sessions
Judge has committed illegality in convicting the appellant under section 306 of
the IPC, same is liable to be set aside.

12)  Consequently, the appeal is allowed. The conviction and sentence of
the appellant recorded by the learned Fourth Additional Sessions Judge vide
order dated 11.4.1997 passed in 8.T. No. 62/96 under Section 306 of the
IPC is hereby set aside. The appellant is acquitted to the charge under section
306 of the IPC.

13) The appellant is on bail, her bail bonds and surety bonds stand
discharged.

14) Record of the trial Court be sent back immediately for infqrmation
and necessary action. '

Appeal allowed.

LL.R. [2014] M.P., 560
APPELLATE CRIMINAL
Before Mr. Justice GS. Solanki
Cr. A. No. 1191/1997 (Jabalpur) decided on 26 September, 2013

LALTAPRASAD & ors. ...Appellants
Vs. .
STATE OF M.P. ...Respondent

Penal Code (45 of 1860), Section 376(2)(g) - Gang Rape -
Accused persons were known to the prosecutrix as they reside in the
same village although their names were supplied by her father-in-law -
Prosecutrix identified the accused persons in Court - Scratches and
tenderness in her private part and abrasions were found on her back
and forearm - Rape is not only a criminal assault on the person of
prosecutrix but same destroys her whole personality and incident
remains in her mind forever - Statement of prosecutrix duly
correborated by Medical Evidence and other witnesses - Trial Court
rightly convicted the accused - Appeal dismissed. (Paras 9 to 18)
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Cases referred :

AIR 1998 SC 1376, AIR 1971 SC 363, AIR 1998 SC 275, AIR
1973 SC 337, '

Surendra Singh with Shivam Singh, for the appellants,
Chandrakant Mishra, G.A. for the respondent/State,

JUDGMENT

G.S. SoLankl, J. :- This appeal has been preferred by the appellants
under Section 374(2) of Cr.P.C. being aggrieved by conviction and sentence
recorded by First Additional Sessions Judge, Sidhi in S.T. No. 58/96 vide
judgment dated 11.6.1997 whereby the appellants have been convicted under
Section 376(2)(g) of the IPC and sentenced to R.1. for 10 years with fine of
Rs. 1000/- each, with default stipulations.

2. The case of the prosecution, in short, is that on 10.4,1996 at about
10.00 AM when prosecurtix was going from village Amilia to the house of her
uncle-in-law Shankar Kol (PW-5) at village Chamroha Gadai, at that time,
three boys, who were sitting near Bahra beneath a Neem tree, followed the
prosecutrix for some distance and then appellant Ramlal Gupta caught hold
her, thereafter, other appellants also came there and committed rape on the
prosecutrix one by one, threatened the prosecutrix not to lodge the report
and fled away from the spot. The prosecutrix came to the house of her uncle-
in-law and narrated the incident to her aunt-in-law and Kétwar Jagyasen (PW-
4), thereafter, her father-in-law Chhote Kol (PW-7) came there, prosecutrix
narrated the story to him and lodged the report on 11.4.1996 at P.S. Amilia
and crime was registered. The prosecutrix was sent for medical examination.
Dr.Kalpana Ravi (PW-11) examined her and found multiple abrasions and
scratches on her forearm and back. MLC report (Ex.P-15) and semen slide
were prepared and undergarment of the prosecutrix was seized and sent to
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the Police Station. The appellants were arrested, their undergarmenfs were
seized by the Police on 12.4.1996 thereafter they were sent for medical
examination where their semen slides were prepared. The aforesaid seized
articles were sent to the FSL. The Asst. Chemical Examiner submitted his
report (Ex.P-23) wherein spermatozoa have been found on the semén slides
and petticoat of the prosecutrix as well as on the undergarments of the
appellants. -

3. After due investigation, the appellants were charge sheeted before
committal Court, from where the case was committed to the Court of Session,
from where the case was sent for trial. The learned First Additional Sessions
Judge, Sidhi framed the charge under Sections 376/34 of the IPC.

4, The appellants abjured the guilt and pleaded false implication. They
further submitted that they have been falsely implicated by one Hinchhraj due
to Panchayat election rivalry. The appellant did not examine any witness in
their defence.

5. On appraisal of evidence on record, the learned First Additional
Sessions Judge convicted and sentenced the appellant as mentloned
hereinabove, hence this appeal.

6. Learned Sr. Counsel for the appellants has submitted that the trial
Court has committed illegality in not appreciating the evidence on record in its
proper perspective. Though the names of the appellants/accused have been
disclosed by the prosecutrix in the First Information Report, however, the
appellants were not previously known to the prosecutrix. Learned Sr. Counsel
further submitted that the Police Station was just 2 furlong away from the
house of Shankar Kol (PW-5) uncle-in-law of prosecutrix but she did not
" lodge the report immediately and after due deliberation, a concocted report
was lodged after about 29 hours of the incident. Further, the names of the
accused persons were supplied to the prosecutrix by her father-in-law namely
Chhote Kol (PW-7). During investigation, no test identification parade was
conducted by the prosecution. It is further submitted that Shankar Kol (PW-
5)uncle-in-law and Chhote Kol (PW-7) father-in-law of the prosecutrix stated
to have made search of the accused persons along with the prosecutrix but
this fact has not been stated by the prosecutrix in the FIR as well as in her
statement. Thus, it is not a case where the appellants were previously known
to the prosecutrix or she initially identified them before any person, therefore,
the prosecutrix cannot be said to be areliable witness regarding identification
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of the appellants and the learned trial Court has committed illegality in placing
the reliance on the statement of the prosecutrix as well as other evidence on
record. Thus, the conviction and sentence recorded by the trial Court be set
aside and appellants be acquitted to the aforesaid charge.

7. Learned Government Advocate appearing on behalf of the State has
supported the conviction and sentence recorded by the trial Court.

8. On careful scrutiny of statement of prosecutrix (PW-1), it reveals that
the prosecutrix stated the names of accused persons and stated that appellant
Ramlal caught hold her and other appellants came there and committed rape
on her one by one. She further stated that Ramlal was having farsi and
threatened her not to lodge the report. She further stated that Ramlal snatched
her chain, however, this fact has not found place in the FIR. She has admitted
that her father-in-law and husband used to do work of Halwahi for Thakur
Hinchhraj. At the time of lodging the report, Hinchhraj and her in-laws were
present along with her. She further admitted in her cross-examination that the
Police Station was only 2 furlong away from the house of her uncle-in-law,
however, the villagers tried to pacify the matter, therefore, the report wasnot
lodged immediately after the incident. She admitted in her cross-examination
that the names of appellants were not known to her but thereafter, she stated

_ that though the appellants were living in the same village, therefore, she knew

them.

9. The prosecutrix further stated that she narrated the whole story to her
aunt-in-law Kaushalya (PW-8) and thereafter to her uncle-in-law Shankar
Kol (PW-5) and Chhote Kol (PW-7) and thereafter, next day, the report was
lodged at the Police Station from where the prosecutrix was sent for medical
examination. She further stated that she sustained abrasions on her back. Dr..
Kalpana Ravi (PW-11), Asst. Surgeon, District Hospital Sidhi stated that she
examined the prosecutrix on 12.4.1996 and found linear abrasion on middle
part of the forearm and muitiple abrasions over back. She further found
tenderness on both thighs, arms and back. She further found that hymen was
old torn but there was a tenderness and pain during PV examination. On the
basis of aforesaid examination, she opined that the prosecutrix was habitual
to sexual intercourse, however, there is a possibility that sexual intercourse
had done with her. Nothing has been brought out in the cross-examination of
Dr. Kalpana Ravi (PW-11) to disbelieve her. On the contrary she specifically
stated that her opinion of probability of intercourse is based on the fact that
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prosecutrix sustained scratches and tenderness in her private part. She further
explained that during the performance of PV, she observed pain on the face of
the prosecutrix. In these circumstances, the version of the prosecutrix that she
was subjected to gang rape is duly corroborated by the medical evidence on
record.

10.  Coming to the contentions raised by learned Sr. Counsel for the
appellants; it is true that during investigation no test identification parade has
been conducted but at the same time, it is well established principle of law
that the fact of test identification parade is a corroborative piece of evidence
and identification during trial is a substantive piece of evidence and, therefore,
is admissible in the eye of law, particularly when the accused persons were
previously known to the prosecutrix as observed by the Apex Court in Goerge
and others Vs. State of Kerala and another - AIR 1998 SC 1376, Jadunath
Singh Vs. State of U.P. - AIR 1971 SC 363 and Raju @ Rajendra Vs.
State of Maharashtra - AIR 1998 SC 275. When I carefully examined the
statement of prosecutrix in the light of aforesaid principle of law, I find that
she specifically stated in her cross-examination Para-28 that she knew the
accused persons because they were belonging to her village. She further
admitted that she did not know their names and the names of accused persons
were supplied by her uncle-in-law and father-in-law, which shows that
prosecutrix previously knew the appellants by their faces only. Thus, the
principles laid down by the apex Court in Yeshwant and others (In Cr.A.
No. 173 0f 1969) and Brahmanand Gogulprasad Tiwari (In Cr.A. No. 90
of 1970) Vs. The State of Maharashtra - AIR 1973 SC 337 are not applicable
to the instant case.

11.  Further, as per prosecutrix, she immediately narrated the story to her
aunt-in-law Kaushalya (PW-8) and thereafter to her uncle-in-law Shankar
Kol (PW-5) and father-in-law Chhotel Kol (PW-7) and lastly to her husband
Vanshmani (PW-3) and thereafter, the report was lodged at Police Station on
the next day. Shankar Kol (PW-5) stated that prosecutrix came to his house
and told him that three miscreants met her in the way, committed rape on her
and snatched her chain. Kaushalya (PW-8) stated that prosecutrix told her
that three persons committed rape on her and further told that she does not
know them by name. She further stated that Jagyasen (PW-4) Kotwar and
her daughters also same there and stated that prosecutrix told him that three
persons committed rape on her and assaulted her. This fact is corroborated
by Chhotelal (PW-7).
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12.  As per the statement of Chhotelal (PW-7), Jagyasen told him that his
daughter-in-law, prosecutrix and Kaushalya, wife of Shankar Kol had gone
towards Nala, thereafter Chhotelal and Shankar Kol came there and
prosecutrix narrated story to them, thereafter, they further proceeded to search
all the miscreants. Initially one of them met them and prosecutrix identified
him as Ramlal, thereafter, Shankar Kol, Chhote Kol and prosecutrix had
gone to the house of Ramdhani where appellant Ramlal was present and he
handed over the chain to the prosecutrix, thereafter appellant Ram Kishan
was also called and interrogated by Ramdhani.

13.  Unfortunately, prosecution has not examined Ramdhani but at the
same time, there is no previous enmity of prosecutrix Shankar Kol and Chhote
Kol with the appellants, therefore, why they have falsely implicated the
appellants. The facts that Chhote Kol (PW-7), father-in-law and Vanshmani
(PW-3) husband of prosecutrix used to work with one Hinchhraj and further,
the accused persons were involved in canvassing for opposite candidate of
Hinchhraj, came in the cross-examination but in my opinion, for dispute of
third person, no one would stake the reputation of his family by using his
daughter-in-law. .

14.  Learned Sr. Counsel further submits that Shankar Kol (PW-5) and
Chhote Kol (PW-7) stated that prosecutrix accompanied them at the time of
search of accused persons and the prosecutrix identified them but this fact
has not found place in the statement of prosecutrix, therefore, reliance cannot
be placed on such type of identification. '

15. It is true that the prosecutrix has not stated this fact that she
accompanied Shankar Kol and Chhotel Kol at the time of search of accused
persons and she identified them. However, this fact has very well found place
in her statement recorded under Section 161 of the Cr.P.C. Although the
statement under Section 161 of the Cr.P.C. is not admissible in the evidence
but I am referring the aforesaid statement at this juncture in order to show
that the the prosecutrix is a rustic villager and it was the duty of the prosecutor
and the Court to bring each and every conduct of the prosecutrix on record,
which has not been done in the instant case, which is a serious lapse on the
part of prosecution.

16. Further, the defence also has not tried to bring this fact on record as
omission. n these circumstances, the aforesaid fact is neither an omission nor
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a contradiction to the other evidence on record and merely on the basis of
aforesaid fact, the whole case of the prosecution cannot be thrown out.

7. Further, it was not the incident of night or the incident of robbery or
dacoity committed in the night where the victim has very short time to observe
the faces of miscreants. In the instant case, gang rape was committed with the
prosecutrix by three persons on broad day light and proseuctrix had sufficient
time to see the faces of the persons, who ravished her one by one and it was
not possible for her to forget their faces within a shorf period of 4 months
only, as she identified the appellants before the Court on 20.8.1996 after four
months of the incident.

18. It has been observed by the Apex Court in number of cases that
the rape is not only a criminal assault on the person of the prosecutrix but
same destroys her whole personality and the incident remains in her mind
forever. In the instant case, it is not a case of mistaken identification but
it is a case wherein the prosecutrix previously knew the appellants by
their faces only but she did not know their names and their names were
supplied by her father-in-law. If this fact she admitted in her cross-
examination before the Court, same further strengthens the case of the
prosecution. The statement of prosecutrix is duly corroborated by the
statement of Dr. Kalpana Ravi (PW-11) and her conduct after the incident
is duly corroborated by statements of Shankar Kol (PW-5), Chhote Kol
(PW-7) and Kaushalya (PW-8). Thus, in my opinion, the trial Court has
not committed any illegality in recording the conviction of the appellants
under Section 376(2)(g) of the IPC.

19.  Consequently, in view of the aforesaid discussion, the appeal being
devoid of merits, is hereby dismissed. The conviction recordéd by the
trial Court under Section 376(2)(g) of the IPC is hereby affirmed. The

appellants are on bail, their bail bonds and surety bonds stand discharged.-

The appellants are directed to surrender before Chief Judicial Magistrate,
Sidhi for suffering the remaining.the part jail sentence on or before
28.10.2013.

' 20. . Letrecord of the trial Court be sent back immediately along with the
copy of this judgment for information and necessary action.

Appeal dismissed..

\
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CRIMINAL REVISION
Before Mr. Justice U.C. Maheshwari
Cr. Rev. No. 1915/2011 (Jabalpur) dec1ded on29]J anuary, 2013

KASHIPRASADPANDEY - . ... Applicant
Vs. o
STATE OF M.P. & ors. ...Non-applicants

A. Criminal Procedure Code, 1973 (2 of 1974), Section 319
- First application u/s 319 of Cr.P.C. was rejected at the time of filing
of charge sheet and before recording of evidence - As 1* application u/
s 319 of Cr.P.C. was not maintainable therefore, 2™ application after
the recording of evidence was maintainable. ; (Para 10)
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B. ‘Criminal Procedure Code, 1973 (2 of 1974), Section 319
“Summoning of Additional Accused - No charge sheet was filed against
respondents No. 2 to 4 although there was sufficient material against
them - On the basis of depositions of the eye-witnesses as well as the.
injured witnesses, prima facie ingredients of the offence are made out
- Respondents No. 2 to 4 are directed to be impleaded as co-accused
with existing accused. - (Paras 11 to 13)
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Cases referred :
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Sankalp Kochar, for the applicant.
- Puneet Shroti, P.L. for the non-applicant No. 1.-
Nitin Karan; for the non-applicants No. 2 to 4.
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ORDER

U.C. MAHESHWARI, J.: The applicant/complainant has directed this
revision under section 397 read with 401 of the Cr.P.C being aggrieved by the
order dated 11.10.2011 passed by the IV ASJ, Chhatarpur in ST No.73/11
whereby the application filed on behalf of respondent No.1 under section 319
of the Cr.P.C to implead the respondent No.2 to 4 as co-accused in the
impugned trial, has been dismissed.

2. The facts giving rise to this revision in short are that on dated 1.8.2010
atabout 4.20 in the noon, the applicant/complainant Kashi Prasad lodged the
Dehati Nalshi to the Police Officer posted at Police Station Banstya district
Chhatarpur contending that at about 1-2 O' Clock it the noon near the bridge
of Garhaghati, he accompanied with Asharam Tiwari, Ramvilas Pandey and
Santosh Patel were carrying out the work of cutting the rods. At the same
time, on four motorcycles 12 persons, three persons on each motoreycles,

came there. The first motorcycle was rode by Kallu Dubey on which Ramvishal
lashed with gun and Bakua lashed with lathi, were seated as pillion rider. The
second motorcycle was rode by Rani Dubey on which Chhana lashed with
Farsa and Ghanshyam lashed with Ballam, were seated as pillion rider. The
third motorcycle was rode by Rajua Bajpai on which Bablu Mishra and
Rarhnaresh both lashed with guns, were seated while the forth motoreycle
- was rode by Jairam Pandey on which Rinku Bajpai and Bitua Dubey lashed
with sticks, were seated as pillion rider. After coming to the place of incident,

out of the above named persons, Kallu Dubey stationed his motorcycle and
abuised Santosh with filthy languages,simultaneously Ramvishal and Bakua also
abused him with filthy languages and, in continuation of such act, forcibly took
Santosh on their motorcycle. On resisting by the persons present, accused
Ramvishal Dubey threatened them saying that if anybody will come in front of
them then he will shoot him. Thereafter Santosh was taken away by them
towards the village. They were followed by the persons present and also
apprised the incident to Rammillan Tiwati. The other villagers including Kallu
Tiwari, Ramanuj Pandey, Kallu Pandey, Ramakant Tiwari and Ramswaroop
Tiwari also went towards the house of Ramvishal Dubey to get Santosh Patel
released from the aforesaid custody, on the way, in front of house of
Shivshankar Pathak, said Ramvishal Dubey along with his companions, lashed
with implements came from the side of his house and asked the complainant
and other persons if any one will dare to come his residence then he will shoot
him and if want to save their lives then they may go away. On asking Ramvishal
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and accompanied persons to release Santosh then again all the persons of
complainant party were subjected to abuses by the culprits. They also started
beating of the complainant and accompanied persons and threatened to open
the gun shot on them. At the same time, Ramvishal, with intention to cause
death of Kallu Tiwari made fire at him by 12 bore gun, resultantly, Kallu
Tiwari sustained gun shot injuries on his right forearm, chest and head, and
fell down. Thereafter, the accused fled away from such place. The complainant
accompanied other persons also left such place and came to Police and lodged
the Dehati Nalshi, from where the injured were sent to hospital where on
medical examination their MLC reports were prepared. On advice by the
doctor, xray of some of the injured persons were carried out. As per MLC
report of Kallu alias Ramsewak, the gun shot injury was found on his person.
On the basis of Dehati Nalshi, the original report under section 154 of the
Cr.P.C was registered against the accused persons, namely, Ramvishal Dubey,
Kallu Dubey, Bakua, Ghanshyam Dubey, Rani Dubey, Rajua Bajpai, Bablu
Mishra, Ramnaresh, Jairam Pandey, Rinku Bajpai and Bitua Dubey. After
holding the investigation, on completion of the same, except respondents No.
2 to 4, all other aforesaid accused persons were charge sheeted for the offence
of section 147,148,149,364,294,323,506-B and 307 of the IPC. '

3. It appears from the record that at the initial stage of filing the charge
sheet, respondents No.2 to 4, inspite being named in the FIR so also in the
interrogatory statement of the complainant and injured witnesses, mere on
some report of Deputy Superintendent of Police, were not impleaded as an
accused in such charge sheeted filed under section 173 of the Cr.P.C. It also
appears from the available record that after filing the charge-sheet, inspite
availability of the prima facie evidence against respondents No.2 to 4 for the
alleged offence, they were not impleaded as accused in the matter,on which,
then victim Santosh and some other filed an application under section 319 of
the Cr.P.C to implead these respondents, along with other accused persons
as co-accused in the matter. Such application was dismissed by the triallcourt
on earlier occasion, against which some criminal revision was filed on behalf
of said Santosh before the IV ASJ Chhatarpur. Such criminal revision was
also dismissed on the basis of report of Deputy Superintendent of Police and
the circumstances stated by the prosecution at the time of filing the charge
sheet. Such order of revisional court was never challenged before thi$ court
either by Santosh or on behalf of the State.

4. It is apparent fact on record that impugned application of section 319
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ofthe Cr.P.C was filed on behalf of respondent No. 1 State of Madhya Pradesh
after recording the deposition of five prosecution witnesses, namely, Santosh
(PW 1) the injured person who sustained the gun shot injuries in the alleged
incident, Ramakant (PW 2), Asharam Tiwari (PW 3), Ramvilas Pandey (PW
4) and Kashi Prasad Pandey (PW 5) as alleged the injured or the eye-witnesses
of the incident and it is apparent from their depositions that on recording their
in-chief, they have categorically stated the involvement of respondent No.2 to
4 in the incident along with other coaccused who are the existing accused of
the sessions trial. The manner and the act of respondents No.2 to 4, according
“to which they have committed the offence against the applicant herein and the
other victims, have also been stated by these witnesses. On going through the
depositions of these witnesses, prima facie, it appears that the respondents
No.2 to 4 participated in the alleged incident along with the existing accused
of the impugned case. As such, they were prima facie involved in the common
object and meeting of minds of the existing co-accused pursuant to which the
alleged incident was happened. In such premises, I have found sufficient prima
facie ingredients against respondents No.2 to 4 for taking the cognizance of

the same offences against them which was taken against the existing co-accused.

5. Applicant's counsel, during the course of his arguments has placed his
reliance on a decision of the Apex Court in the matter of Michael Machado
ana’ another Vs. Central Bureau of Investigation and another-AIR 2000
SC 1 127 in which it was held as under :-

11. The basic requirements for invoking the above section is
that it should appear to the court from the evidence collected
during trial or in the inquiry that some other person, who is not

. arraigned as an accused in that case, has committed an offence
for which that person could be tried together with the accused
already arraigned. It is not enough that the court entertained
some doubt, from the evidence, about the involvement of
another person in the offence. In other words, the court must
have reasonable satisfaction from the evidence already collected
regarding two aspects. First is that the other person has
committed an offence. Second is that for such offence that
other person could as well be tried along with the already
arraigned accused.

12. Buteven then, what is conferred on the court is only a

%4
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discretion as could be discerned from the words the court
may proceed against such person. The discretionary power
so conferred should be exercised only to achieve criminal
justice. It is not that the court should turn against another person
whenever it comes across evidence connecting that another
person also with the offence. A judicial exercise is called for,
keeping a conspectus of the case, including the stage at which
the trial has proceeded already and the quantum of evidence
collected till then, and also the amount of time which the court
x had spent for collecting such evidence. It must be remembered
that there is no compelling duty on the court to proceed against
other persons. The court while deciding whether to invoke the
power under Section 319 of the Code, must address itself
about the other constraints imposed by the first limb of sub-
section (4), that proceedings in respect of newly added
persons shall be commenced afresh and the witnesses re-
examined.

14.  The whole proceedings must be recommenced from
the beginning of the trial, summon the witnesses once again
and examine them and cross-examine them in order to reach
the stage where it had reached carlier. If the witnesses already
examined are quite a large in number the court must seriously
consider whether the objects sought to be achieved by such
exercise is worth Waéting the whole labour already undertaken.
Unless the court is hopeful that there is reasonable prospect
of the case as against the newly brought accused ending in
conviction of the offence concerned we would say that the
court should refrain from adopting such a course of action.”

_ He also placed his reliance on a decision of the Apex Court in the
3 matter of Brindaban Das and others Vs. State of West Bengal-AIR 2009
SC 1248 in which it was held as under :-

%19, The fulcrum on which the invocation of Section 319
Cr.P.C. rests is whether the summoning of persons other than
the named accused would make such a difference to the
prosecution as would enable it not only to prove its case but
to also secure the conviction of the persons summoned.
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20. In the instant case, on the quality of the evidence adduced
by the prosecution as far as the appellants are concerned, it is
difficult to hold with any amount of certainty that the same
would in all probability secure a conviction against the
appellants. The evidence which seeks to connect the appellants
with the commission of the offence are hearsay in nature.
Section 319 Cr.P.C. contemplates a situation where the
evidence adduced by the prosecution not only implicates a
person other than the named accused but is sufficient for the
purpose of convicting the person to whom summons is issued.
The law in this regard was explained in Rem Kishan Rastogi’s
case (supra) and as pointed out by Mr. Ghosh, consistently _
followed thereafter, except for the note of discord struck in
Rajender Singh's case (supra). It is only logical that there must
be substantive evidence against a person in order to summon
him for trial, although, he is not named in the charge-sheet or
he has been discharged from the case, which would warrant
-his prosecution thereafter with a good chance of his conviction.”

Besides the aforesaid, he has also placed his reliance on the decision
of this Court in the matter of Sarbjit Singh Mokha Vs. State of M. P.-2005(3)
MPLJ 501 in which it was held as under :-

25. In view of the aforesaid precedents reflect that two
conditions should be fulfilled to implead any other person as
an accused in the case for invoking under section 319 of the
N Code; firstly, that other person has committed an offence; and,
secondly is that, for such offence that other person could as
well as be tried along with the already arraigned as accused
and in view of the aforesaid appreciation it is apparent that the
direct evidence in the testimony of witnesses is available on
record against the applicant and, therefore, his participation
regarding the alleged incident under sections 395 and 397,
Indian Penal Code are prima facie made out and further looking
to the FIR and the other circumstances of the case and the
" intial charge which was framed by the trial court against the
existing accused in which the name of the present applicant
was also mentioned in participation of the incident gives sufficient
circumstances to proceed against the applicant along with the

-
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eXisting accused. But, fortunately or unfortunately inspite of
the cognizable offence and availability of the sufficient evidence
in the charge-sheet the investigating agency has not sent to
applicant for trial with the report of section 173 of the Code
but during recording of the evidence if it was found by the trial
court and arraigned him as an accused suo motu then
according to my considered view the trial court has not
committed any error of jurisdiction.”

Inthe light of aforesaid principle and the depositions of the examined
prosecution witnesses applicant's counsel prayed to allow his application filed
under section 319 of the Cr.P.C by setting aside the impugned order with a
direction to the trial court to implead the respondents No.2 to 4 as accused in
the impugned case and proceed with the trial against them also.

6. On the other hand, Shri Puneet Shroti learned Panel Lawyer for the
Trespondent No. 1/State supported the arguments advanced by the applicant's
counsel saying that such application was filed under section 319 of the Cr.P.C
at the instance of the State of M.P. and the same but the same has been
dismissed by the trial court contrary to record under wrong premises.

7. Responding the aforesaid arguments, Shri Nitin Karan counsel of
respondents No.2 to 4 after taking me through some papers from the record
of the trial court available in this court, argued that the respondents No.2 to 4
were rightly excluded from their prosecution by the concerning Deputy
Superintendent of Police as there was no prima facie evidence against any of
such respondents for taking the cognizance in the matter or to file thecharge
sheet. According to him, the State as well as the applicant were not in a
position to show that any of such respondents have taken the active
participation in the alleged incident and, in the lack of such prima facie evidence
these respondents could not have been impleaded as accused in the matter.

In addition, he said that once the application of the victims filed to implead
respondents No.2 to 4 as an accused in the matter has been dismissed by the
trial court oncarlier occasion and such order was affirmed by the Sessions
Court thensubsequent to recording the depositions of the above referred
prosecution witnesses, there was no occasion before the trial court to
appreciate such evidence for impleading the respondents No.2 to 4 as an
accused in the matter and, in such premises, in view of the earlier order of the
trial court as well as the Sessions Court, dismissing the application of the
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victims filed under section 319 of the Cr.P.C the subsequent application has
been rightly dismissed by the trial court. In continuation he said that in view of
the aforesaid earlier order of the sessions court , this revision being second
revision is not entertainable under the law. He also argued that when the
application of the State has been dismissed then the victim/ complainant has
no right or authority to file the revision against such order and prayed for
dismissal of this revision on the aforesaid technical grounds also.

8. Tt is settled proposition of the law that while dealing with the criminal
revision if any irregularity, perversity, illegality or anything against the propriety
of the law is found by the superior court in the order impugned or otherwise
then under the revisional jurisdiction vested under section 397 red with section
401 of the Cr.P.C, this court has jurisdiction to rectify such irregularity or
illegality committed by the trial court or the subordinate court. So, in such
premises, the objection of the counsel of respondent No.2 to 4 that this revision
is not entertainable, has not appealed me. For the sake of the argument if
revision is not filed against the impugned order at the instance of the State
then mere on that count the right of the victim/complainant could not be
discarded from hearing of this revision filed for appropriate direction to take
cognizance of the offence against the accused who were not impleaded earlier
in the imugned criminal case. So, such arguments of the counsel of respondents
No.2 to 4 are hereby failed. .

9. So far the argument advanced by the counsel of respondents No.2 to
* 4, that after dismissal of the earlier applications of the present applicant as
well as victim Santosh and Kallu Tiwari filed to implead respondents No.2 to
4 as an accused at the initial stage soonafter filing the charge sheet, the
subsequent application, filed by the State of M.P only after recording the
depositions of the above mentioned prosecution witness Santosh and others
by virtue of section 362 of the Cr.P.C , could not be entertained by the trial
court, has also not appealed me.

10.  Inview ofthe above mentioned cited decisions of the Apex Court as
well as of this court, I am of'the considered view that at the initial stage, after
filing the charge sheet, before recording the prosecution evidence, if any
application is filed under section 319 of the Cr.P.C by the State or by the
victim to implead some other persons as co-accused in the matter, the same
could not be entertained at that stage as laid down by the Apex Court in
various decisions. But such application could be entertained and considered

-
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on merits only after recording sofriedepositions of the prosecution witnesses
andon establishing the prima facie circumstances and ingredients of the alleged
offence against the other accused who were not impleaded initially in the police
report and charge sheet filed under section 173 of the Cr.P.C and, therefore,
in the light of such recorded evidence of the prosecution, the depositions of
the éxamined witnesses if prima facie ingredients of the offence are made out
against the other accused like respondents No.2 to 4 to implead them as co-
accused then there was no option with the trial court except to allow the
application and imlead such respondenits No.2 to 4 as co-accused in the
impugned-case and proceed with the trial agamst them also in accordance
with the procedure. : ‘

11.  Inviewofthe aforesald dlscussmn, the arguments advanced by the
respondents counsel that in view of the earlier order regarding dismissal of
the earlier application filed under section 319 of the Cr.P.C to implead
respondents No.2 to 4 as co-accused the subsequent application of such
section is not entertainable, is hereby failed.

12.  Inview ofthe aforesaid discussion, without expressing any opinion on
merits of the matter it is held that on the basis of the depositions of the eye
witnesses as well as the injured witnesses named' above prima facie ingredients
of the alleged offence were to be made out agamst the respondents No.2 to 4
also so, in such premises, the trial court by allowing the impugned application
of the State of M.P ought to have impleaded respondents No.2 to 4, as co-
accused in the matter with a direction to proceed with the joint trial against
them with the existing accused. In such premises, the order of the trial court
being perverse and contrary to the record and above mentioned legal position
is not sustainable. Consequently the same deserves to be set aside.

13.  Inviewofthe aforesaid by allowing this revision, the impugned order
of the trial court is hereby set aside and by allowing the application of the
State of M.P filed under section 319 of the Cr.P.C, respondents No.2 to 4
are directed t6 be impleaded as co-accused along with the existing accused
of the sessions trial. The trial court is further directed that after taking the
cognizance against the respondent No.2 to 4 intimate them to appear before
“such court and thereafter proceed with the trial agamst them also in accordance

with the procedure prescribed under the law.-’

14, The revision is allowed as indicated above.

o Revision allowed,
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CRIMINAL REVISION
Before Mr. Justice G.S. Solanki
Cr. Rev. No. 709/2013 (Jabalpur) decided on 25 September, 2013

CHETAN RAGHUVANSHI . ~...Applicant
" Vs. , '
ST'ATI‘-E OFM.P. ° - ...Non-applicant

Criminal Procedure Code, 1973 (2 of 1974), Sections 227,.228 -
Framing of Charge - Applicant and co-accused took out victim out of the
car and assaulted by using iron rod and wooden stick - Injured suffered 12
injuries including fracture - The nature of the injury is immaterial for framing
charge u/s 307 of LP.C. - Held - Intention must be gathered not only from
the iqjuries but also from other materials on record like statement of the
witnesses and the weapon of offence. (Para 8)
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Cases referred : .
| 20(16'(1) MPLIJ 388,.2004 (4) MPLJ 262.

Subodh Kathar, for the applicant.
C.K. Mishra, G.A. for the non-applicant/State.

ORDER

G.S. Soranki, J.: This revision petition has been preferred under

Section 397 read with Section 401 of the Code of Criminal Procedure being

aggrieved by the order dated 06.11.2012, passed by Additional Sessions

J udgc, Amarwara, District Chhindwara in §.T. N0.281/2012, whereby charge

under Sections 147, 294, 341, 307/34 and 333 of the I.P.C. has been framed
against this applicant and also against co-accused.

2. Factsin short, are that on 17.07.2012, when complainant Radheshyam
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Raghuwanshi was going alongwith his colleagtie Lalit Malani in the vehicle
Maruti Van No.28-BD-1090. It is alleged that applicant and other co-accused
persons restrained them on the way arid fook out Lalit Malahi from the aforesaid
vehicle. It is further alleged that applicant: Chetan Raghuwanshi and co-accused
Ajju Raghuwanshi were having iron rod in their hand and.other co-accused
persons were having wooden stick. Initially they abused Lalit Malani and

~ thereafter they assaulted him with the intention to kill him by using the iron rod

and sticks. Complainant Radheshyam tried to intervene them but accused—
persons threatened him for dire consequences and left injured Lalit assuming
that he died and run away from the spot.

3. Police Station Chourai, District Chhindwara registeréd offence under
Sections 341, 147, 148, 149, 294, 506 and 307 of the I.P.C. against the
applicant and other co-accused persons. Injured Lalit was sent to the hospital
and he has been treated. As per MLC report, the doctor has found as many
as 12 injuries in different parts of his body like chest, back side, hands and
legs and complaint of pain and swelling in other parts of the bocﬂiy‘. As per X-
ray report, he sustained fracture in 4th and 5th proximal Phalanx. He was
also treated in private hospital at Aditya Critical Care Emergency Centre,
Nagpur, wherein he was treated and was found a fracture of 9th rib as well as
4th and 5th Proximal Carpel Right Hand.

4. Applicant and co-accused have been arrested. After usual investigation,
they have been prosecuted before the committal court. The committal court
in turn committed the case to the court of sessions and the same has been
made over for trial to the trial Court. The trial Court has framed the charge as
mentioned hereinabove, hence this revision.

5. Learned counsel for the applicant submitted that the trial Court
committed an illegality in framing a charge under Section 307 of the I.P.C.
against the applicant. Since none of these injuries have been found on the vital
part of the body, therefore, intention of the applicant and co- accused was not
to cause death to injured Laht He has also placed reliance on decision of this
Court in Vardichand Vs. Rameshwar and others [2006(1) M. PL.J. 388]

6. Learned counsel appearing on behalf of the State supported-the
impugned order. He fitrther submitted that there was no fracture on the body -
of injured person in the case of Vardichand (supra), therefore principle laid
down in the aforesaid case is not applicable in this case.
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7. I have perused the impugned order alongwith the record of the trial
Court, wherein Laljt has sustained as many as 12 injuries. As per X-Ray report
and discharge summary report given by the doctor of Aditya Critical Care

Emergency Centre, Nagpur, wherein as many as three fractures have been

found in the body of injured Lalit. It is true that nene of the injuries were found
on the head of injured Lalit, but at the same time, it is well established principle
of law that number of injuries are not only the decisive factor in fegard to
offence under Section 307 of the I.P.C. as observed by the Supreme Court in
Bappu @ Bapu Vs. State of Maharashtra and another [2004(4) M.P.L.].]
262, wherein it has held that :-

“The Court is to see whether the act in question, irrespective of its
results, was done with the intention or knowledge and under
circumstances mentioned in Section 307, it is sufficient to justify a
conviction under Section 307 if there is present an intent coupled
with some overt act in execution thereof. It is not essential that
* bodily injury capable to causing death should have been inflicted.
. Although the nature of injury actually caused may often give
considerable assistance in coming to a finding as to the intention
of the accused, such intention may also be deduced from other
circumstances, and may even in some cases, be ascertained
without any reference at all to actual wounds”.

8. Considering the over all facts and circumstances of the case, facts-of
this case is different from the facts of Vardichand (supra), wherein the injured
person has not sustained any fracture in any part of his body. But in this case,
the injured sustained as many as 12 injuries and 3 fractures in his body. Further,
the intention must be gathered not only from the injuries but also from other
materials on record, like statement of the witnesses and the weapon of offence
used at the time of incident. In the present case, injured Lalit as well as other
witnesses have stated in their statement under Section 161 of the Code of
Criminal Procedure that applicant and coaccused have assaulted injured Lalit
with intention to kill him. It is on record that applicant and co-accused Ajju
were having deadly weapon like iron rod and wooden sticks they mercilessly
beaten injured Lalit by using deadly weapon and blunt weapon. In these
circumstances, the nature of injury is immaterial for framing charge under Section
307 of L.R.C.

9. In view of the aforesaid facts and circumstances of the case, I am of

]
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the view that the trial Court has not committed any illegality in framing the
charge under Section 307/34 of .P.C. alongwith other charges mentioned
hereinabove.

This revision being devoid of merits is accordingly dismissed.
Revision dismissed.

I.L.R. [2014] M.P., 579
CRIMINAL REVISION
Before Mr. Justice PK. Jaiswal & Mr. Justice J.K. Maleshwari
Cr. Rev. No. 1130/2013 (Indore) decided on 30 November, 2013

BALU SINGH SISODIA _ ...Applicant
Vs.
STATE OF M.P. ...Non-applicant

Criminal Procedure Code, 1973 (2 of 1974), Sec¢tions 397, 91 &
227 - Documents in defence - Whether any document which the accused
may rely in support of his defence could be looked into at the stage of
framing of charge or not - Held - No right is conferred on the accused
to produce documént to prove his defence at theé stage of framing of
charge - Under Section 227 of Cr.P.C. only the record produced in terms
of Sectioni 173 of the code is relevant - A¢cuséd cannot invoke Section
91 to show his innocence = At this stage Court exercises a limited
jurisdiction and only have to see that whether prima facie case has
been made out or not. ) (Para 20)

§U8 FIFAT Wiodl, 1973 (1974 &7 2), G719 397, 91 7 227 — TTF
7 gEgdw — T AR R Y W 3 U W), 317 cwanw R
R Afgad a0 T9@ @ wadT  frft w waar 2, R & faar o
AHaT & Jerar T4 — IffefRea — ey faxfia 92 o9 & oo W
ARG B! AT T9ET WRNT T B fAQ SEES ugy w9 F51 BiE
AR ugwr 7o € — YUY, B ORI 227 B FOT dad Giwal # SR
173 @ I vqa foar T afRw @ gutg 2 - aPrgas e
freifiar sof= & fort ar 91 &1 srads 98 & wHaT — 39 UBHH W
~rarerd Wifha afreTRar &1 gatT $ Y 9w ag o9 fF Far geH
TEAT YHYOT §9aT 8 Jerar =74y |
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2000 CRLI 3504, AIR.2005 SC 359, ATR 2000 SC 2583, (1996) 9
SCC 766, AIR 1977 SC 2018, AIR 1980 SC 52, (2000) 8 SCC 239, (1997)
4 SCC 393, (2000) 2 SCC 57, (1994) 4 SCC 142, (1996) 9 SCC 1, 1992
(Supp.1) 335, (2008) 5 SCC 113, AIR 2004 SC 778, (2003) SC 111, MANU/
SC/0049/1986.

A. K. Sethi with Harish Joshi, for the applicant.
Arvind Gokhale, for the non-applicant.

ORDER

The Order- of the Court -was delivered by,

P.K. JaiswaL, J.: The petitioner has impugned the order dated 27.09.13,
passed by Special Judge under the provisions of Prevention of Corruption
Act, 1988 (for short 'the PC Act') in Special Trial No.4/13, whereby learned
Special Judge rejected the application under Section 91 of Cr.P.C, on the
ground that those documents can bé filed under the provisions of Section 233
of Cr.P.C and those documents cannot be considered at th time of:framing of
charge because the same.were not the part of the final report filed by the
Investigating Officer. : a

2. Brlef facts of the case are that the petitioner was mltlally appomted as
]umor erigineer on 29.10.78 and thereafter, he was promoted as Assistant
Enginéer and at the time of rald/trap, he was working on the post of “Assistant
Englneer The alle gation against the petitioner that he had acqulred assets in
excess of hlS income. During investigation several important documents were
collected were with held and those documents were not included in the
chargesheet. If those documents were considered even prima facie there was
no scope to frame charges against him. At the time of framing of charges, the
petitioner made an application under Section 91 of Cr.P.C, seeking
consideration of the aforesaid documents at the time of framing of charges.
The said application was rejected on the ground that at the time of framing of
charges the Court is required-to evaluate the material and documents on record.

The trial Court held that at the stage of framing of charge, itis not obligatory
for the trial Court to consider any deta11 and documents which are > 1ot part of

the chargesheet.

3. The trial Court rejected the application and framed charge against the
petitioner under Section 13 (1) (e) read with Section 13 (2) of thé PC Act.

4. Learned Senior Advocate for the petitioner contended that the trial

-
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Court committed an error in not considering the documents collected during
the course of investigation by the investigating agency itself. He submitted
that details of those documents are given in the charge-sheet at Serial No.154
to 162. He place the reliance on the decision of the Apex Court in the case of
State of Madhya Pradesh V/s. Mohan Lal Soni, 2000 Cri.L.J. 3504. -

5. On the other hand, learned counsel for the respondent has submitted
that no provision in the Code of Criminal Procedure grants to the petitioner
any right to file any material or document at the stage of framing of charge.
That right is granted only after the stage of framing of charge. He further
submitted that law is well settled by the three judges Bench of the Apex Court
in the case of State of Orissa V/s. Debendra Nath Padhi, reported as AIR
2005 SC 359, wherein it has been held that at the time of framing of charge,
the trial Court can consider only the material produce before it by the
investigating agency, there being no requirement in law for the court to grant
at that stage either an opportunity to the accused to produce evidence in
defence or consider such evidence the defence may produce at that stage.
With the aforesaid, learned counsel for the respondent prayed for dismissal
of'the criminal revision.

6. We have heard the arguments of the leanred counsel for the parties at
length and perused the record. ‘

7. In State of Madhya Pradesh v. Mohan Lal Soni, Al R 2000 SC
2583 referred to by the counsel for the petitioner, a complaint w's 13(1)(e) 1/
w section 13(2) of the PC Act was filed against the respondent, a Road
Transport Inspector. While submitting the charge sheet several important
documents which were collected during the course ofthe investigation were
withheld. At the time of framing of charge the respondent made an application
seeking production of these documents in Court before proceeding to frame
charge. The said application was rejected holding that for the purpose of
framing of charge only the documents forwarded to the court u/s 173(5) Cr.P.C
need to be considered. The revision petition against the said order was
disposed of by the High Court by its order dated 8.9.1997, holding that the
documents made available by the accused during investigation be produced
and be taken into consideration by the trial Court while framing of charges.
Thereafter, the trial court framed charges under section 13(1) (e) r/w section
13(2) of the Act. Aggrieved by the order framing charges the respondent filed
a criminal revision petition in the High Court. The High Court set aside the

-~
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order framing charges and discharged the respondent. The High Court while
making the order in the Criminal revision petition had relied upon the decision
in Satish Mehra v. Delhi Administration, reported as {1996) 9 SCC 766
which was specifically overruled by the Supreme Court in State of Orissa v.
Debendra Nath Pandhi . The State filed a petition challenging the said order
in which the Apex Court had held and observed:

"Our attention was specifically drawn to the earlier order
of he High court dated 8.9.1997 passed in Criminal
Revision No. 337/97 in which the trial court was directed
that the documents made available by the accused during
investigation be produced and they be taken into
consideration by the court while framing charges. The said
order became final, it having not been challenged further.
In this situation the parties and the trial court were bound

" and governed by the said direction. Since the trial court

- did not follow the said direction, the High Court having
considered all the material including the documents
produced by the prosecution itself, which were collected
during the course of investigation, and on being prima facie
‘satisfied taking the documents on their face value held
that no offence was made out and as such no charge could
be framed against the respondent. In this view, the High

" Court set aside the order of the trial court and passed the.
order discharging the respondent. The High Court in the
order under appeal has elaborately considered the
documents collected during the course of investigation and
produced by the prosecution itself which were available at
the time of framing charges......"

The Court further held:5

" From the decisions referred to in the same paragraph
and the decisions already referred to above there was no
bar to consider the material on record in the case on hand,
which was collected during the course of investigation and
produced before the court and particularly in view of the
directions given earlier by the High Court."”

8. . The decision in the case of State of Madhya Pradesh V/s. Mohan

A
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Lal Soni (supra) was considered by the larger bench of the Apex Court in the
case of State of Orissa V/s. Debendra Nath Padhi and observed the following
whichreadsasunder: -

“The decision in the case of State of Madhya Pradesh v.
MohanLal Soni [(2000) 65CC 338] sought to be relied
upon on behalf of the accused is also of no assistance
because in that case an earlier order of the High Court
wherein trial court was directed to take into consideration
the documents made available by the accused during
investigation while framing charge had attained finality
since that order was not challenged and in that view this
Court came to the conclusion that the trial court was bound
and governed by the said direction of the High Court which
had not been followed.”

9. The larger bench after conSIderlng the decisions of the Apex Court in
the case of State of Bihar V/s. Ramesh Singh, AIR 1977 SC 2018, Supdt.
& Remembrancer of Legal Affairs, West Bengal v/s. Anil Kumar Bhunja,
AIR 980 SC 52, State of Delhi v. Gyan Devi and Others [(2000) 8 SCC
239], State of Maharashtra v. Priya Sharan Maharaj and Others [(1997)
4 SCC 393], State of Madhya Pradesh v. S.B.Johari and Others [(2000)
2 SCC 57) , Minakshi Bala v. Sudhir Kumar and Others [(1994) 4 SCC
142] , P.S.Rajya v. State of Bihar [(1996) 9 SCC 1] and State of Haryana
v. Bhajan Lal [1992 (Suppl. 1) 3357 held that at the time of framing of charge
or taking cognizance the accused has no right to produce any material.

10.  Insofaras Section 91.0f Cr.P.C is concerned the Hon'ble Apex Court
held that-the jurisdiction under Section 91 of the Code when invoked by
accused the necessity and desirability would have to be seen by the Court in
the context of the purpose investigation, inquiry, trial or other proceedings
under the Code. It would also have to be borne in mind that law does not
permit aroving or fishing inquiry. Regarding the argument of accused having
to face the trial despite being in a position to produce material of unimpeachable
character of sterling quality, the width of the powers of the High Court under
Section 482 of the Code is unlimited . Wherever in the interests of justice the
High Court.can make such orders as may be necessary to prevent abuse of
the process of any Court or otherwise to secure the ends of justice within the
parameters laid down in Bhajan Lal 5 case.
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11.  The Hon'ble Apex Court also considered the meaning of expression,
“record of the case” used in Section 227 of the Code relevant para of the
Hon'ble Supreme Court decision where provisions of the Cr.P.C has been
considered which reads as under :

“What is to the meaning of the expression ’the record of the
case’ as used in Section 227 of the Code. Though the word
*case’ is not defined in the Code but Section 209 throws light
on the interpretation to be placed on the said word. Section
209 which deals with the commitment of case to Court of
Session when offence is triable exclusively by it, inter alia,
provides that when it appears to the Magistrate that the offence
is triable exclusively by the Court of Session, he shall commit
"the case’ to the Court of Session and send to that court "the
record of the case’ and the document and articles, if any, which
are to be produced in evidence and'notify the Public Prosecutor
of the commitment of the case to the Court of Session. It is
evident that the record of the case and documents submitted
therewith as postulated in Section 227 relate to the case and
the documents referred in Section 209. That is the plain
meaning of Section 227 read with Section 209 of the Code.
No provision in the Code grants to the accused any right to_
file any material or document at the stage of framing of charge.
That right is granted only at the stage of the trial. Further, the
scheme of the Code when examined in the light of the provisions
of the old code of 1898, makes the position more clear. In the
old code, there was no provision similar to Section 227. Section
227 was incorporated in the Code with a view to save the
-accused from prolonged harassment which is a necessary
concomitant of a protracted criminal trial. It is calculated to
el_imiilate harassment to accused persons when the evidéntia] .
materials gathered after investigation fall short of minimum legal
requirements. If the evidence even if fully accepted cannot show
that the accused committed the offence, the accused deserves
- to be discharged. In the old Code, the procedure as contained
in Sections 207 and 207 (A) was fairly lengthy. Section 207,
inter alia, provided that the Magistrate, where the case is
exclusively triable by a Court of Session in any proceedings

s
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12.

instituted on a police report, shall follow the procedure specified

in Section 207 (A). Under Section 207 (A) in any proceeding

instituted on a police report the Magistrate was required to
hold inquiry in terms provided under subsection (1), to take
evidence as provided in subsection (4), the accused could
cross-examine and the prosecution could re-examine the
witnesses as provided in subsection (5), discharge the accused
if in the opinion of the Magistrate the evidence and documents
disclosed no grounds for committing him for trial, as provided
in sub-section (6) and to commit the accused for trial after
framing of charge as provided in subsection (7), summon the
witnesses of the accused to appear before the court to which
he has been committed as provided in subsection (11) and
send the record of the inquiry and any weapon or other thing
which is to be produced in evidence, to the Court of Session
as provided in subsection (14). The aforesaid Sections 207
and 207(A) have been omitted from the Code and a new
Section 209 enacted on the recommendation of the Law
Commission contained in its 41st Report. It was realised that
the commitment inquiry under the old Code was resulting in
inordinate delay and served no useful purpose. That inquiry
has, therefore, been dispensed with in the Code with the object
of expeditious disposal of cases. Instead of committal
Magistrate framing the charge, it is now to be framed by Court
of Session under Section 228 in case the accused is not
discharged under Section 227. This change brought out in the
code is also required to be kept in view while determining the
question. Under the Code, the evidence can be taken only
after framing of charge.”

585

In another judgment relied on by the respondent, Hein Charid v. State
of Jharkhdnd , (2008) 5 SCC 113, araid was conducted by the CBI officials
at the residence of the appellant, an IPS officer, pursuant to which an FIR
was lodged and a charge sheet was filed. The appellant filed an application
for discharge on the ground that no case for framing of charge has been made
out. He also filed some documents in his own defense. The said application
for discharge was rejected by the Special Judge, CBI, opining that the
documents relied on by the appellant cannot be looked into for the purpose

-
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of passing an order on his application for discharge. A revision application
filed by the appellant in the High Court was also disposed off, The issue before -
the Apex Court was whether any documents whereupon the appellant may
rely in support of his defense, can be lookéd into at the stage of framing of
charge. The Court had held:

"It is beyond any doubt or dispute that at the stage of framing
of charge, the Court will not weigh the evidence. The stage for
appreciating the evidence for the purpose of arriving at a
conclusion as to whether the prosecution was able to bring
home the charge against the accused or not would arise only
aftet all the evidences are brought on record at the trial."

"It is one thing to say that on the basis of the admitted docurments, -
the appellant was in a position to show that the charges could not
have been framed against him, but it is another thing to say that for
the said purpose he could rely upon some documents whereupon
the prosecution would not rely upon.”

" The Court at the stage of framing charge exercises a limited
jurisdiction. It would only have to see as to whether a prima
facie case has been made out. Whether a case of probable
conviction for commission of an offence has been made out on
the basis of the materials found during investigation should be
the concern of the Court, It, at that stage, would not delve
deep into the matter for the purpose of appreciation of
evidence. It would ordinarily not consider as to whether the
accused would be able to establish his defence, if any.

13.  Both the parties have reférred to a number of decisions which have
been referred to hereinabove. Some of the precedents have been relied on by
both the parties referring to different observations in the same precedent.
" However, it has to be remembered that a decision is only an authority for
what it actually decides. What is of the essence in a decision is its ratio and
_ notevery observation found therein nor what logically follows from the various
observations made in it. The ratio of any decision must be understood in the
background of the facts of that case. It has been said long time ago that a case
is only an authority for what it actually decides, and not what logically follows
from it. It is well settled that a little difference in facts or additional facts may
make alot of difference in the precedential value of a decision. The Supreme
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Court in Bharat Petroleum Corporation Ltd and Anr. v. N.R. Vairamani
and Anr., AIR 2004 SC 778 had observed:

" Court should not place reliance on decisions without discussing
~ asto howthe factual situation fitsin with the fact situation of the
" decision on which reliance is placed. Observations of Courts are
neither to be read as Euclid's theorems nor as provisions of the
statute and that too taken out of their context. These observations
must be read in the context in which' they appear to have been
stated. Judgments of Courts are not to be construed as statutes.
" To interpret words, phrases and provisions of a statute, it may
" become necessary for judges to embark into lengthy discussions
but the discussion is meant to explain and not to define. Judges
interpret statutes, they do not interpret judgments. They interpret
words of statutes; their words are not to be interpreted as statutes.

14.  Circumstantial flexibility, one additional or different fact may make a world
of difference between conclusions in two-cases. Disposal of cases by blindly
placing reliance on a decision is not proper. The following words of Lord Denning
in the matter of applying precedents have become locus classicus:

"Each case depends on its own facts and a close similarity between
one case and Anr. is not enough because even a single significant detail may
alter the entire aspect, in deciding such cases, one should avoid the temptation
to decide cases (as said by Cordozo) by matching the colour of one case
against the colour of Anr.. To decide therefore, on which side of the line a
‘case falls, the broad resemblance to Anr. case is not at all decisive."”

15.  In Bhavnagar University v. Palitana Sugar Mills Pvt Ltd (2003)
2 SC 111 (vide para 59), the Supreme had observed: * It is well settled that
alittle difference in facts or additional facts may make a lot of difference in
the precedential value of a decision."

16.  Similarly In Admbica Quarry Works v. State of Gujarat and Ors.
MANU/SC/0049/1986 the Supreme Court had also observed:"The ratio of
any decision must be understood in the background of the facts of that case.
It has been said long time ago that a case is only an authority for what it
actually decides, and not what logically follows from it."

17 ° This cannot be disputed that to substantiate a charge, the prosecution
must prove the following 1ngredlents namely: 1) the prosecution must establish
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A .
that the accused is a public servant; 2) the nature and extent of the pecuniary
resources or property which were found in his possession; 3) it must be proved
as to what were his known sources of income, i.e. known to the prosecution,
and 4) it must prove, quite objectively, that such resources or property found
in possession of the accused were disproportionate to his known sources of
income. In Hem Chand (Supra) the issue before the Apex Court was whether
any documents which the accused may rely in support of his defense could be
looked into at the stage of framing of charge or not, It was held that at the
stage of framing of charge, the Court will not weigh the evidence as the stage
for appreciating the evidence for the purpose of arriving at a conclusion is
where the prosecution was able to bring home the charge against the accused
ar not, would arise only if all the evidence is brought on record af the trial.
Thoughron the basis of admitted documents the accused may be in a position
to show that the cliarge could not have been framed against him but the accused
could not rely upon some documents upon which the prosecution does not
rely. The Court at the stage of framing charge exercises a limited jurisdiction
and what is to be seen is whether prima facte case has been made out or not.
What is also to be considered is whether a case of probable conviction for
commission of an offence has been made out on the basis.of the materials
found during investigation and at that stage the Court should not delve deep
into the matter for the purpose of appreciation of evidence as it would ordinarily
not consider as to whether the accused would be able to establish his defense,
if any. In Debendra Nath Padhi (Supra) the Apex Court had held that if any
document is necessary or desirable for the defense of the accused, the question
of invoking Section 91 at the initial stage of framing of charge would not arise
since the defense of the accused is not relevant at that stage. As far as the
accused is concerned, his entitlement to seek order under Section 91 would
ordinarily not come till the stage of defense. It was further held that under
Section 227 Cr. P.C, what is necessary and relevant is only the record produced
in terms of Section 173 of the Code and the accused cannot at that stage
invoke Section 91 to seek production of any document to show his innocence.

18. - Learned counsel for the petitioner had laid a great emphasis on the
decision of the Apex Court in the case of Madhya Pradesh V/s. Mohan Lal
Soni (supra): The plea of the petitioner is that the trial judge failed to consider
the documents given all the details about the acquire assets. However, the
said documents is not admitted by the prosecution at the state of framing of
chargc the Court is not to embark on a mini trial. The acceptance of the
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contention of the learned Senior counsel would rather mean permitting him to
adduce-his defence at the stage of framing of charge and that is against criminal
jurispiudence. ‘ .

19.  Ttis well settled that the trial judge at the stage of framing charge
exefcises a limited jurisdiction and-what is to be seen is whether prima facie
case has been made out or not. At this stage, thisCaurt would not delve in to
the matter for the purpose of appreciation of evidence nor it would consider
as to whether the petitigoner would able to, establish his defence if any.

20. o the totality of the facts and circumstances and for the foregoing
reasons the material sought to be produced by the petitioner cannot be
considered at the stage of framing of charge and consequently the decision of
the trial court in rejecting.the application under Section 91 of Cr.P.C and not
considering the documents filed along with the aforesaid application in framing
charﬂe against the petitioner ‘cannot be faulted. It is beyond any doubt or
dispute that at the stage of framing of charge, the Court will not weigh the
evidence, At the time of framing of the charges the probative value of the
material on record cannot be gone into, and the material brought on record
by the prosecution has to be accepted as true at that stage. The stage for
appreciating the evidence for the purpose of arriving at a conclusion as to’
whether the prosecution was able to bring home the charge against the accused

-or not would arise only after all the evidences are brought on record at the

trial. The Court at the stage of framing charge exercises a limited jurisdiction.
No right is.conferred on the accused to produce.document in his possession
to prove his defense at the stage of framing of charge. Under Section 227 of
Cr. P.C, what is necessary and relevant is only the record produced in terms
of Section 173 of the Code and the accused cannot at that stage invoke
Section 91 to $eek production of any document to show his innocence. The
Court only have to see as to whether a prima facie case has been made out. If
that be so then the Criminal Court has not committed any legal error which is
to be corrected by this Court in exercise of its revisional jurisdiction under
Section 397 of Code of Criminal Procedure, 1973.

21.  Consequently, for the foregoing reasons, we are of the view that the
learned trial Court.has not committed any legal error in passing the impugned
order. The revision petition under Section 397 of Code of Criminal Procedure
is without merit and the same is hereby dismissed. -

Revision dismissed.

armed
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INCOME TAX APPEAL
Before Mr. Justice Krishn Kumar Lahoti & Mr. Justice B. D Raﬂu
[.T.A. No. 190/2009 1l abalpur) decided on 4 April, 2013

COMMISSIONER OF INCOME TAX ... Appellant
. Vs. L
M/S. KRISHI UPAJ MANDI SAMITI, TIMARNI - ... Respondent

A Income Tax Act (43 of 1961), Section 32(1) Explanation
(3) and Krishi Upaj Mandi (State Marketing Development Fund) Rules,
M.P, 2000 - Held - Contribution towards the payment of pension fund -
Being statutory liability in nature - Deduction of the same has rightly
been allowed by the tribunal. ., (Para5)

@ HrIHY ARIFraT (1961 BT 43) €T%T 32(1) wTqLimeor (5)
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B. Income Tax Act (43 of 1961), Section 32(1) Explanation

(5) and Krishi Upaj Mandi (State Marketing Development F. izfmi) Rules,

M.P, 2000 - Held - In view of the specific provision, as contained in

Explanation 5 to sub-section (1) of Section 32 of the Income Tax Aect -
Tribunal has rightly allowed the depreciation in respect of the assets.
(Paras 9 & 10)
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Case referred :
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Sanjay Lal, for the appellant-revenue
G N. Purohit with Uma Parashar, for the respondent-assassee
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\ ORDER

The Order of  the Court was delivered by,
K: K. Lanoti, J.:- This appeal was admitted on 16.12.2009 on the following
two substantial questions of law:-

(1) Whether, on the facts and in the circumstances of the
case, the Tribunal was justified in law in not upholding the
addition of Rs.17,94,021/- being the disallowance of
depreciation on fixed assets even when entire expenditure
incurred towards purchase of fixed assets has already been
claimed in entirety either in the current year or in earlier year
and if depreciation is allowed on such assets it would amount
to double deduction?

(II)  Whether on the facts and circumstances of the case
the ITAT was justified in law in not upholding the disallowances
of Rs.8,70,614/- on account of payment towards pension fund
when no liability of revenue nature was determined?

2 This appeal is directed against an order dated 24th April, 2009 by the
Income Tax Appellate Tribunal, Indore Bench, Indore in LT.A. No. 42/Ind/2009.

3. Learned counsel appearing for the revenue submitted that the Tribunal
has erred in disallowing the addition of Rs.17,94,021/- in respect of
depreciation on fixed assets of which expenditure was already exempted, so
it was a dual benefit of deduction to the assessee. It is also submitted by him
that the contribution towards the pension fund by the assessee has been wrongly
allowed by the income Tax Appellate Tribunal, while it ought to have been
disallowed as it does not fall within the ambit of the expenses.

4, Shri Purohit, learned Senior Counsel appearing for the assessee
supported the order. It was submitted by him that so far as depreciation is
concerned, it has been rightly allowed by the Tribunal in view of specific
provision as contained in Explanation 5 to sub-section (1) of Section 32 of
the Income Tax Act which specifically provides that the depreciation shall be
allowed to the assessee in spite of the fact that the assessee had claimed
deduction in respect of the depreciation in computing his total income, or not.
It is submitted that the aforesaid amendment as Explanation 5 to sub-section
(1) of Section 32 has been inserted by the Parliament by the Finance Act,
2001 w.e.f. 01.04.2002 and is applicable in the present case.
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5. So far as the contribution by the respondent towards the payment
of pension fund is concerned, it is submitted that the aforesaid liability is
statutory in nature and the aforesaid payment towards the pension fund
has been rightly allowed by the Income Tax Appellate Tribunal. So far as
the interest accrued thereon is concerned, it is submitted by the learned
counsel for the respondent that it was taxable and has rightly been held
so by the Tribunal.

6. It:is submitted that in the light of the judgment passed by the
Tribunal in Krishi Upaj Mandi Samiti, Burhanpur, reported in 12 ITJ
12, the Tribunal has rightly decided the matter. The aforesaid judgment
of the Tribunal is binding on the Tribunal and has beenrightly relied on by
the Tribunal.

7. To appreciate the aforesaid contentions, we have gone through
the order passed by the Tribunal. The Tribunal in paragraphs 11 and 12
of the order have considered the ground in respect of contribution to the
penston fund and relying on the judgment of Krishi Upaj Mandi Samiti,
Burhanpur (supra), the aforesaid contribution has been rightly allowed.

_Apart from this, under Rule 10 of the Madhya Pradesh Krishi Upaj Mandi
(State Marketing Development Fund) Rules, 2000, the Krishi Upaj Mandi
has to create a Reserve Fund, which is a statutory liability and the aforesaid
fund is to be created for the payment of pension to the members of the
Board. For ready reference, we quote Rule 10 of the aforesaid Rules,
which reads thus:

"10. Reserved Fund.-(1) Leaving aside Farmer's Road
Fund and Agnicultural Research and infrastructural development

. Fund, at the rate of five per cent of remaining aggregate
receipts Chief Accounts Officer will deposit in separate Bank
account every three months in the form of Reserve Fund. Use
of Reserve Fund shall be made for the payment of pension to
the members of State Board Service, family pension, ex-gratia,
gratuity grant, loan and advance as per procedure prescribed
by Board.

(2) Each member of service of the Board shall be entitled
to receive pension on retirement, gratuity and other benefits as
per rules applicable to the Government servants.
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(3) In the event of death during service of any member,
his legal successor shall be entitled to receive gratuity family™
pensmn . :

(4) Separate account of Reserve Fund shall be keptin
Bank for the members of service of the Board, posted in
Market Committee. One-third amount of Reserve Fund
'maintained by Market Committees and amount shall be sent
in this fund on the 10th of every month to Chief Accounts
Officer by "Account Payee" cheque. The provisions of sub-,
rule (2) and (3) shall be applicable to the members of such
service. )

(5) Loan and advance shall be given to-members of
the service posted in Market Committee from this fund with
the sanction of Chief Accounts Officer.”

8. In view of the statutory liability of the Krishi Upaj Mandi, if the Income
Tax Appellate Tribunal has allowed the deductmn of aforesaid contribution,
no faultis found. .

9. Sofarasthe depreciation part is concerned, Explanatioh S‘Rto sub-
section (1) of Section 32 of the Income Tax Act provides thus:

"Explanation 5.- For the removal of doubts, it is hereby
declared that the provisions of this sub-section shall apply
whether or not the assessee has claimed the deduction in
respect of depreciation in computing his total income."

10.  The aforesaid provision specifically provides that the assessee shall
be entitled for depreciation in spite of the fact that the assessee had claimed
the deduction in respect of depreciation in computing his total income or not.
In view of the specific provision, as contained in Explanation 5 to sub-section
(1) of Section 32, the Tribunal has rightly allowed the depreciation in respect
of the assets of the respondent.

11.  Inviewofthe aforesaid, we find that both the questions as framed on
16.12.2009 deserve to be answered in favour of the assessee and against the
revenue. Accordingly, this appeal is found without merit and is dismissed.

Appeal dismissed.
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MISCELLANEOQOUS CRIMINAL CASE
Before Smt. Justice Vimla Jain
M.Cr.C. No. 9971/2012 (Jabalpur) decided on 25 April, 2013

GOPIKA PRASAD TIWARI ...Applicant
Vs.
RAJMAN MISHRA & ors. ...Non-applicants

Criminal Procedure Code, 1973 (2 of 1974), Section 482 -
Whether the criminal proceedings may continue or not, if the civil
proceedings are pending - Held - The criminal prosecution can not be
thwarted at the initial stage merely because the civil proceeding is
pending - The act which has civil profile, can not be allowed to denude
of its criminal out fit. (Paras 14 &16)
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A.D. Mishra, for the applicants.

J. Prasad, for the non-applicants no. 1 to 6.

R.S. Yadav, for the non-applicant no. 8

Akshay Namdeo, PL for the non-applicant no.10/State.

ORDER
SMT. VimMLA JAIN, J.:- Heard.

L. The applicant has preferred this petition under Section 482 of Code
of Criminal Procedure, being aggrieved by the order dated 23/07/2012 passed
by 1st Additional Sessions Judge, Satna in Criminal Revision No.182/2011,
whereby learned Additional District Judge dismissed the revision of the
applicant and confirmed the order dated 24/05/2011 passed by the Judicial
Magistrate First Class Satna in criminal complaint case no. unregistered/2011
(Gopika Prasad Mishra vs. Rajman Mishra and others).

2. Short facts of the case are that the applicant has filed a complaint
under Sections 420, 466, 467, 468, 471, 166 & 167 of Indian Penal
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Code, against the respondents before Judicial Magistrate First Class
Satna, on the ground that the applicant and respondents no. 1 to 6 are
resident of same village and respondents no. 7 & 8, being Patwari and
Revenue Inspector at relevant time, were posted in village Nimaha Tehsil
Rampurbaghelan District Satna whereas respondent no.9 was the
Sarpanch of gram panchayat.

3. The applicant Gopika Prasad who is son of Ramkishore Mishra
(since dead), in the aforesaid complaint averred that the land bearing
khasra nos. 545, 546/2, 658, 661, 666, 667, 668a, 546/9 total area
26.36 acres belonged to Ramkishore, Manmodak, and Ramsuhavan.
Respondents no. 1 to 6 with intention to grab the share of applicant in
the aforesaid land, prepared and registered a forged partition deed
no.1207 dated 29/06/1987 (Annexure A-9) by showing co-owners
Manmodak and Ramsuhavan as dead. The respondents submitted
aforesaid partition dead before Revenue Inspector. The Revenue
Inspector (respondent no.8) recorded the names of respondents on the
aforesaid land on the report of Patwari (respondent no.7). The shares of
co-owners Manmodak and Ramsuhavan were also recorded in the names
of respondents while at relevant time both were alive. The respondents
no. 7 & 8, at the instance of respondents no.! to 6 vide order dated 12/
08/1988 (Annexure A/10) mutated the whole land in the names of
respondents. Thus, the respondents grabbed the share of applicant.

4. The applicant, after getting knowledge of the aforesaid criminal
act of respondents, has filed civil suit in 2008 before Civil Judge Class I,
Satna. When respondents came to know about institution of aforesaid
civil suit by the applicant, to suppress their criminal activities, they
committed murder of co-owner Manmodak and prepared the WILL dated
07/10/2008 of Manmodak in their favour and death certificate dated 27/
09/2009.

5. The respondents, 21 years earlier to this suit, by showing the death
of Manmodak and Ramsuhavan in the year 1987, got mutated the aforesaid
land including shares of Manmodak and Ramsuhavan in their names. While
it is clear that in the year 1987, Manmodak and Ramsuhavan were alive
and respondents no.1 to 6 had illegally shown their death in partition
deed dated 29.6.87 as mentioned above and filed the forged documents
before Tehsil officials and got mutated all the lands in their names.



596 G.P. Tiwari Vs. Rajman Mishra LLR.[2014]M.P.

6. Being dissatisfied with the action of respondents, the applicant
filed complaint case before the IMFC, Satna, for registering the offence
under Sections 420, 466, 467, 468, 471, 166 & 167 of Indian Penal
Code against the respondents, which was dismissed on 24/05/2011.
Thereafter, the applicant filed Criminal Revision No.182/2011, which was
also dismissed vide order 23/07/2012 by Additional Sessions Judge,
Satna. Being aggrieved by the aforesaid orders, the applicant has filed
present petition under Section 482 of Code of Criminal Procedure.

7. Learned counsel for the applicant submits that prima facie
sufficient material is available on record to show that non-applicants have
committed forgery and fraud against the applicant. He prays to direct the
Court below for registering the offences under Sections 420, 466, 467,
468,471, 166 & 167 of Indian Penal Code, against the non-applicants.

8. Learned counsel for non-applicants submits that the applicant has
also filed a civil suit for injunction which has been rejected. Against such
suit, a miscellaneous appeal has been filed before District Judge Satna
* which has also been dismissed. He further submits that the dispute is of a
civil nature and no criminal liability can be attributed to the non-applicants.

9. I have perused the record with the statements of the applicant and
his witnesses who stated before the Court below under Sections 200 and
202 of Code of Criminal Procedure, and the documents filed with this
case.

10.  The order of mutation dated 12/08/1988 {(Annexure A/10) says
that :- : .

" "ISTHAR published ................... Gopika Prasad
............... stated in the statement made before
concerned official on 12/08/1988 and consented the
mutation.”

This order directed the Patwari to correct the record accordingly.

The said order disclosed that Gopika Prasad participated in the

proceedings and his statement was recorded. Therefore it appears that
the relevant documents of the said order, which are alleged to be forged
and fabricated must also exist unless proved otherwise after proper

enquiry.

}Jg:}
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11.  The ISTHAR, Patwari report and panchnama ectc., are the
foundational documents of the order dated 12/08/1988 and the Court
should not have ignored such documents so lightly, when it has been alleged
that these documents were forged.

12.  Therefore, the learned Courts below wrongly concluded that the
applicant did participate in the mutation proceedings, thus non-supply of
the relevant documents to him did not constitute any allegation against
the accused.

13.  The partition deed No.1207 dated 30/06/1987 does not speak
about the land co-owned by Manmodak, but order of mutation dated
12/08/1988 and its proceedings show that he was dead. But the death
certificate issued by Panchayat shows that he died on27/09/2009. It is
also alleged by applicant/ complainant that the WILL of Manmodak dated
07/10/2008, prepared by respondents, was submitted before the Civil
Court. These facts and documents indicate that the said mutation order
was passed and its proceedings were conducted fraudulently and with
forgery with the connivance of Patwari and non-applicants.

14.  Thenext question is whether the criminal proceedings may-continue
or not, if the civil proceedings are pending between the parties.

15.  Thisisa case based on the allegations of forgery and fraud }élating
to the documents and mutation of land and illegal rights of ownership
acquired on the basis of such documents.

16. Inview of the aforesaid facts of this case, it cannot be concluded
at such primary stage, that this is a frivolous complaint. The criminal
prosecution cannot be thwarted at the initial stage merely because the
civil proceeding is pending. The act which has civil profile, cannot be
allowed to denude of its criminal out fit. ,

17.  Intheresult, the petition is allowed by setting aside the impugned
orders passed by the Courts below with the direction to proceed with
the trial of the case in accordance with the provisions of law and decide
the same on merits. It is made clear that any observation made will not
bind the Courts below. ' ‘

Petition allowed.
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MISCELLANEOQUS CRIMINAL CASE
Before Mr. Justice B.D. Rathi
M.Cr.C. No. 632/2014 (Gwalior) decided on 6 February, 2014

- DHARMENDRA SINGH BHADOURIYA & ors. ...Applicants
Vs.
ROHIT GOYAL ...Non-applicant

A. Negotiable Instruments Act (26 of 1881), Section 138 -
Dishonour of Cheque - Cheques were issued by the petitioner and the
same were dishonoured - Prima facie this fact is sufficient to frame
the charge under this Act. (Para5)
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B. Criminal Procedure Code, 1973 (2 0of 1974), Sectmn 251
- Summons Trial - Held - There is no provision to consider the defence
at the time when particulars of the offence are stated to the accused
u/s 251 of the code. (Paras 5/6)
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Sunil Kumar Sharma, for the applicants.
None for the non-applicant.

ORDER

B.D. Ratur, J.: This petition has been preferred for invoking the
inherent powers of this Court vested under Section 482 of Cr.P.C., seeking
relief that the order dated 10.09.2013 (Annexure P/4) passed by J.M.F.C.
Gwalior, in Criminal Case No.2812/2013 and revisional order dated
12.12.2013 passed the learned Sessions Judge, Gwalior, in Criminal
Revision No.424/2013 be quashed. The application preferred by the

-
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petitioners before the trial Court under Section 245 of Cr.P.C. (herein
after referred to as 'the Code") be allowed and discharge the petitioners
of the offence punishable under Section 138 of Negotiable Instruments
Act. ' -

2. The entire case and the impugned orders have been perused.

3. One priva;ce compliant has been preferred by respondent Rohit
Goyal against the petitioners. Same was registered for the offence
punishable under Section 138 of the Negotiable Instrument Act by the
J.M.F.C. Gwalior, on 10th September, 2013. Charge under Section 138
of the Negotiable Instrument Act was framed against the petitioners by
dismissing the application of the petitioners filed under Section 245 of
Cr.P.C. The application was dismissed on the ground that it is a case of
summon trial and provision of Section 245 of the Cr.P.C. are not
applicable, the revision, preferred against this order was also dismissed.

4. It is submitted by the petitioners' lawyer that by Cheque
No0.0226532 dated 11.10.2012, amount of Rs.1,00,000/- and cheque
No0.0226512, an amount of Rs.50,000/- on 10.09.2012 was already paid
to the complainant/respondent but fraudulently he has not returned the
deposited cheques, kept with complainant for security purpose. In support
of his contention, he has filed the statement of H.D.F.C. Bank. This fact
was not considered by the Courts below and when the deposited amount
has already been paid then the charge under Section 138 of Negotiable
[nstrument Act could not.be framed.

5. In considered view of this Court, the petition is devoid of merits
and liable for dismissal because the issue raised by the petitioners could
not be considered by the trial Court at the stage of stating particulars of
offence to the accused under Section 251 of the Code. It is an admitted
fact that the cheques involved in this case were issued by the petitioners
and the same were dishonoured. Prima facie this fact is sufficient to frame
the charge against the petitioners under Section 138 of Negotiable
Instrument Act. Apart that Provision of 245 of the Code is not applicable
in this case. Trial under Section 138 of Negotiable Instrument Act is a
summons Trial and procedure for trial of summons cases has been
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provided under Chapter XX as Section251 to Section 255 of the Code.
Provision of Section 245 of Code, under which application for discharging
- was made by petitioners before Trial Court, has been made for the trial
of warrant cases. Section 245 of Code is not applicable in the Trial of
SUMIMOENS cases.

6. In summons Trial, there is no provision to consider the defence at
the time when particulars of the offence are stated to the accused under
Séction 251of the Code.

7. The different between Section 245 and Séction 251 of the-Code

is that under Section 245, there is an opportunity for complainant as well
as accused to produce evidence in respect of their cases before framing
the charge and after taking into consideration the aforesaid evidence, it is
decided by the Trial Court that whether any case is made out or not for
framing the charge but under Section 251 of the Code such type of
opportunity to lead evidence is not available.

8. As per the provision of Section 251 of the Code, in a summons
case when accused appears or is brought before the Magistrate, the
particulars of the offence of which he is accused shall be stated to him
meaning thereby there is no provision to record the evidence of both the
parties in respect of their case before stating the particulars of offence,
as in warrant Trial case.

9. For taking into consideration the defence of petitioner it was necessary
to take evidence on the point of payment and cheques were kept for security
purpose. But as discussed above under Section 251 of the Code such
procedure has not been prescribed.

10.  Inthe aforesaid, premises, the order passed by the Trial Court and
also the order passed by the learned Revisional Court are well merited. No
interference is called for.

10.  Petition is devoid of merits and is hereby dismissed.

Petition dismissed.
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ORDER

N.K. Gurta, J.: The applicants have preferred the present petition
under Section 482 of Cr.P.C. against the order dated 23.2.2011 passed
by the First Additional Sessions Judge, Bhopal in Criminal Revision
No.277/2009 whereby the order dated 16.4.2009 passed by the learned
Judicial Magistrate First Class, Bhopal in Criminal Case No.21598/2008
was confirmed in which the learned JMFC dismissed the application filed
by the applicants on the ground that the directions given by Hon'ble the
Apex Court in the case of “Kumari Madhuri Patil Vs. Additional
C‘om;‘ﬁissioner, Tribal Development & others”, (AIR 1995 SC 94) were
not complied with, and therefore trial may be dropped.

2. The brief facts of the case are that one Ram Prakash Pahariya
resident of Rewai District Shivpuri had sent a criminal complaint to the
Director General of Police, Bhopal that so many persons have obtained
the job and admission in various colleges on the basis of fake caste
certificate. He gave a list of such persons in his complaint. He also referred
the decision of WP N0.898/1990. The name of applicant No.1 Amit Kumar
Meena was shown in the complaint at S1.No.23. On enquiry it was found
that the applicant No.1 had received a certificate declaring him a member
of Scheduled Tribe as “Bheel Meena from Tahsildar Ratlam”. On enquiry
done by the Collector, Ratlam it was found that the caste certificate was
fake and the applicant No.1 was a member of Tribe “Meena”, which is
shown in the list of Scheduled Tribes given in the Constitution for Sironj
Tahsil of Madhya Pradesh only, whereas the applicant No.1 was found
as a resident of District Raisen and not of District Ratlam. It was also
found that the certificate was issued on the basis of affidavit given by the

applicant N&.2 and thereafter on the basis of report given by the Collector

Ratlam a prosecution was initiated against the applicants and also the
authorities of Maulana Azad College of Technology, Bhopal vide order
dated 13.7.1998 expelled the applicant No.l from their college due to
bogus caste certificate.

3. [ have heard the learned counsel for the parties.

4. The learned counsel for the applicants has submitted that the charge
sheet was initiated against the applicants though no report was given by
the competent authority as directed by Hon'ble the Apex Court in the

Bt
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case of Kumari Madhuri Patil (supra). The learned counsel for the
applicants has also invited attention of this Court to the order passed by
the Single Bench of this Court in the case of “ Vikas Jagdish Shipuriya
Vs. State of Madhya Pradesh”, [2002(3) MPLJ 417] in which it was
decided that if the guidelines given by Hon'ble the Apex Court in the
case of Kumari Madhuri Patil (supra) are not followed, then no
prosecution can be initiated against such defaulter.

5. After considering the submissions made by the learned counsel for
the parties and looking to the facts and circumstances of the case, the only
question that arose before this Court is whether the charge sheet could be
filed without following the directions given by Hon'ble the Apex Court in the
case of Kumari Madhuri Patil (supra) or not. If the judgment of Hon'ble the
Apex Court in the case of Kumari Madhuri Patil (supra) is considered, then
it would be apparent that in para 12 of the judgment the Hon'ble the Apex
Court gave guidelines having 15 paras. Out of them, three paras are relevant
for the present case. For the ready reference, the paras 11, 12 and 14 of the
guidelines may be read as under:

Eese ok o o ok

11. The order passed by the Committee shall be final and
conclusive only subject to the proceedings under Article 226
of the Constitution.

12. No suit or other proceedings before any other authority
should lie.

13 o o e s ok o

14. In case, the certificate obtained or social status claimed is
found to be false, the parent/guardian/ the candidate should

be prosecuted for making false claim. If the prosecution ends

in a conviction and sentence of the accused, it could be
regarded as an offence involving moral turpitude,
disqualification for elective posts or officers under the State

or the Union or elections to any local body, legislature orthe  --
Parliament.” ’

[f the aforesaid guidelines are considered, then it would be apparent that
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it was directed to the concerned officers to get the verification of the

_caste certificate in relation to some appointment or admission in the
institution as to how such certificate could be dealt with for its verification.
In the present case, the certificate filed by the applicant No.1 was already
accepted and he was admitted in M.A.C.T. Bhopal. Under 'such
circumstances, it was the duty of the officers of that College to follow.the
guidelines given by Hon'ble the Apex Court in the case of Kumari
Madhuri Patil (supra). However, vide order dated 13.7.1998 the officers
of M.A.C.T. expelled the applicantNo.1 from'the college. The applicants
‘did not show their bonafide act against the order of expulsion and what
stéps they have taken and whether that order was cancelled from the
ngh Court or not,

6. If the guidelines given by Hon'ble the Apex Court in the case of
Kumari Madhuri Patil-(supra) are considered, then by perusal of para
11, 12 and 14 of the guidelines, Hon'ble the Apex Court has directed that
certificate be examined by higher authorities of the State so that there
should not be any doubt about the verification of the certificate and
thereafter it was mentioned that if any certificate is found forged, then a
criminal prosecution may be initiated against that person, who submitted
a forged certificate and obtained the benefits on the basis of such
certificate. Also under those guidelines it is nowhere mentioned that without
following the guidelines, no prosecution shall be done. Under such
circumstances, if such guidelines are not followed, then still the prosecution
may be initiated. '

7. When an FIR is lodged by any complainant with any of the police
officer including the SHO or higher police officer, then it is for the police
to investigate the matter and either to file a report under Section 173 of
Cr.P.C. (charge sheet) or to file a report under Section 169 of Cr.P.C. In
the present case, the complaint was sent to the Collector Ratlam and
thereafter in the enquiry it was found that the applicants were residents of
District Raisen and they could not get any caste certificate from Tahsil
Ratlam. They were “Meena” by caste, which falls at S1.No0.32 in the list
of Scheduled Tribes for Madhya Pradesh in the Constitution (ST Order
1950). They claimed themselves to be “Bheel Meena” which was shown
at S1.No.8 in that list. At this stage, I do not want to discuss much about
merits of the case otherwise it may cause prejudice to the trial Court.
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However, it was prima facie apparent that the applicants were not in the -
tribe of either “Bheel” or “Bheel Meena” nor they were resident of District
Ratlam. On the contrary, they were resident of District Raisen, whereas
the tribe “Meena” was accepted as Scheduled Tribe for Sironj Sub Division
'only, and the Collector Ratlam prima facie found the caste certificate to
be fake and therefore after getting such a report 1nvest1gat10n was initiated
and the charge sheet was filed. :

8. The learned co_unseI for the aiaplicants invited attention of this Court
'to the order of Single Bench of this Court in the case of Vikas Jagdish

Shipuriya (supra) in which the judgment of Hon'ble the Apex Court.in
the case of Kumari Madhuri Patil (supra) was relied upon and it was
directed that no prosecution may be done without following the guidelines
of that case. Actually in the case of Vikash Jagdish Shipuriya (supra)
the Single Bench of this Court did not establish a new analogy to appreciate
anew law but in that case the guidelines given by Hon'ble the Apex Court
were appreciated. Under such circumstances, there was no law laid down
by the Single Bench of this-Court in the case of Vikash Jagdish Shipuriya
(supra), and therefore that order cannot be considered as a precedent in
the present case. However, if the guidelines of Hon'ble the Apex Court in
the case of Kumari Madhuri Patil (supra) are considered, then it is
nowhere prohibited by Hon'ble the Apex Court that no prosecution will
be done if the guidelines are not followed. The provisions of investigation
and filing of charge sheet in Cf.P.C. are absolute and without arrangement
of such provisions, the police is competent to investigate the matter and
to file a charge sheet. It is the duty of the trial Court to consider the case
on the basis of evidence collected and to decide it accordingly. In such
circumstances, during the investigation if the guidelines given by Hon'ble
the Apex Court in the case of Kumari Madhuri Patil (supra) were not
followed, verbatim then it cannot be said that the present trial cannot be
prosecuted by the police,

9. The applicants have preferred the present petition under Section
482 of Cr.P.C. to quash the proceedings of the trial Court, but in the

- grounds taken in the petition, it was not mentioned that the applicants .

sought quashment of the proceeding on the basis of merits of the case.
However, the trial was initiated in the year 2008 and the applicants
remained silent for three years. If they would have challenged the
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prosecution on the basis of the merits of the case, then certainly such
type of application would have been filed three years back, but it is filed
in the year 2011, and therefore it was delayed to consider the merits of
the case. At this belated stage, if merits of the case are considered, then
prejudice may be caused to the applicants unnecessarily. However, in

short if the evidence collected by the prosecution is considered for limited

purpose of evaluation of the evidence to quash the proceeding, then it
would be apparent that the applicants were residents of District Raisen.
They were not the members of Tribe “Bheel Meena”. They obtained the
caste certificate from Tahsil Ratlam, and therefore prima facie the
prosecution directed against them cannot be quashed even on merits.

10.  Onthe basis of the aforesaid discussion, it is apparent that both
the courts below have rightly dismissed the application and revision of
the applicants. There is no illegality or perversity in the impugned orders
passed by both the. Courts below and there is no reason for any
interference can be done in the orders of both the courts below by invoking
inherent jurisdiction of this Court under Section 482 of Cr.P.C.
Consequently, the present petition filed by the applicants under Section
482 of Cr.P.C. is hereby dismissed.

11. A copy of'this order be sent to beth the Courts below for information.

Petition dismissed.
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