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12 . INDEX
(Note : An asterisk (%) denotes Note number)

Accommodation Control Act, M.P. (41 of 1961 ), Sections 23-A,
23-C & 23-E(2) - Eviction order passed on the ground that applicants
have not obtained leave of the court to defend as required u/s 23-C of
the Act and the objections raised in respect of the maintainability were
already decided — Held — Since the applicants have never applied for
grant of leave to defend in terms of Section 23-C of the Act they were
not to be heard. [Madan Lal Vohra Vs. Smt. Nirmala Dubey] ...2697

YITT FAFT SRR, T (1961 @7 41), arere 230 23wt T 233(2)
— 3@l BT AR T AR W TR B T & aREET Y 91w @
fort ~marers @ argafy <Y off Shar 5 affrm & awr 29wt @ aiadg
FifEra 2 R i 9 wIE so T avEt B ved @ Rl frar
T — AffeiRa - (e amdemT % afifrm @ g oosd @@
ﬁgﬁwma%%ﬂwﬁrumﬁﬁaﬁﬁqmﬁaﬁﬂﬁﬁmﬁgﬁ ‘
T W1 wwaT | (AgTard atewr fa. st Rrfar g3) ...2697

Accommodation Control Act, M.P. (41 of 1961), Sections 23-A,
23-C & 23-E(2) — Record of the court was manipulated by inserting the
application seeking leave to appeal —No evidence that such application
was ever filed — Applicants also tried to mislead this court by placing
reliance on such a manipulated document—Such a litigant is not entitled
to any relief ~ Revision is dismissed with cost of Rs. 10,000/-. [Madan
Lal Vohra Vs. Smt. Nirmala Dubey] 2697

. I I aftifiam, g, (1961 @7 41) Gy 230 239t @
zss’@)—mmm$afﬁﬁaﬁ'aﬂa$ma§qﬁrm§qmﬁ
meﬁmwaﬂ—aﬁs‘m&wﬂﬁfﬁiwmﬁﬁﬁrﬁm{m :
H fFar m on — gRTEIT | vew v wEW @ TERw w fear
YEHY St 1 frafin o3 @ A fen @ - Ywn qeatare R
LAY BT FHAR A& — 3. 10,000/— @ =qq $ WA qTi&or e |
(Feweme QtEw fa ot Prefar g1) - ...2697

Advocate Act (25 9f 1961), Section 35— See — Constitution — Article
226 [Ram Krishna Kothari Vs. State Bar Council of M.P] ...3095

Wmaﬁﬁw(m&r BT 25) gNT 35 — G — g —
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HgeBT 226 MM o oWl f. we IR wefya aie @tﬁ) ...3095

Central Excise Act (1 of 1944), Seftion 35 H(l) & Cem‘ral
Excise Rules, 1944, Rule 57-1 — Show Cduse Notice — Issuéd by an.
unauthorized person — Superintendent could not issue the show cause
notice in relation to the recovery of MODVAT credit after disallowing
it and it was only the Assistant Collector or Collector who could issue
the notice - Entire action mmated is unsustainable, void ab initio and
stands vitiated. [Bharat Heavy Electricals Ltd, Bhopal (M/s.) Vs.
Commissioner Customs & Central Excise, Bhopal] (DB)...3257

. BRI ST ow FRAIITT (1944 BT 1), GIT 3579(1) T PRI
ST T [, 1944, 347 57-1 — Bor garen difew — aurma
Afe g W AT ar — yHentdiafied) s ﬁmw{gﬁmwﬁa%
TEaE Sue el @ W ¥ wRer qwnet Aifew, asiEs o TE 5w
woT iR 9F B WerAw RranRer) ar frenfer € ot AR 9
P HHAT € — ARA 1 78 Al Frfard quievha, arg § 7= alx
A 2| (ARe 2N gafgeew fa., wiue (@) i «fer sws s
W e, Aiure) . (DB)...3257

. Central Excise Rules, 1 944; Rule 57-1 — See — Central Excise Act,
1944, Section 35 H(1) [Bharat Heavy Electricals Ltd, Bhopal (M/s.) Vs.
Commissioner Customs & Central Excise, Bhopal] (DB)...3257

| Bl gwrE—gew Fam 1944, P 571 — da - PN
TUIT—YoF JIGFIq, 1944 grer 35v4(1) (ARd 2 safagadey f,
murer (1) 4. SRR o ws Wa gaarsy, 9w (DB)...3257

Civil Procedure Code (5 of 1908), Section 11 — See ~ Hindu
. Marringe Act, 19535, Sections 24 & 26 [Sona (Mrs.) Vs. Subhash]...2865

ffaer gfFar afear (1908 @71 5), grer 11 — @@ — 2 fraE
IIIFrTn, 1955, Gy 24 7 26 (@h (sfTEh) Fr game)  L..2865

Civil Procedure Code (5 of 1908), Section 96, Land Acquisition
Act (1 of 1894), Section 28-A4 — Redetermination of compensation —Second
Application— Appellants filed application before Land Acquisition Officer
for re-determination of compensation amount which was allowed and
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compensation was enhanced to Rs. 80,000/~ per acre on the basis of
judgment passed by reference Court in another case — In separate case
arising out of same acquisition proceedings High Court in appeal awarded-
compensation @ Rs. 1 lacs per acre — Appellants filed second application

for re-determination of compensation in the light of judgment of High Court
—Second Application u/s 28-A not maintainable—Appeal dismissed. [Ko dar
Smgh Vs. State of MLP.] ..3190

ﬁﬁayﬁm GIEar (1908 BT 5), EI%T 98, qﬁr ww‘vaiférﬁwv(mgzz
P7 1), G 28-§ — Fhwe a7 gAfyareer — Gty grdaT — afreneffao
1 gfawR #Y Yww B gafiaivor g 9 oA afterh & w9E andwe
gwga fear, f Ao far mar sk s ek F Py [T gro
Tifva f5d @ favfa @ e WX gfdex 9. 80,000 /- i ves ggmEr
T — WHT A5 9 Srdardl € 90 s YHI0 ¥ I grgrad 1 orfre
9.4 ag 4t tps I W 4 vftrew sard fvar — s =mAew @
Frofa & ament® & srfiareffror 3 gfyee @ gaffaftor g fada ades
- wega feur — o1 28-¢ @ sfodfy fad smaww wiwof wd — anfie
Qe |- (Biex Riw M. 7. <7sw) ...3190

Civil Procedure Code (5 of 1908), Section 100 — Second Appeal
— Land in question initially belonged to grand father of plaintiff — It
was not included in the partition proceedings and, therefore, the right
of the respondents/plaintiffs in land in dispute to the extent of half
share therein is undisputed — In view of provisions of Order VIII Rule
7 and Order XVI Rule 33 of the C.P.C., the Courts below have rightly
decreed the suit filed by the respondents/plamtlffs to the extent of half
share in land in dispute — No substantial question of law arises for
adjudication. [Mahesh Kumar Vs. Himmat Singh] - ..3179

fRifaer gfar G1ear (1908 &7 5), T 100 — (319 F¥ier — woq
f Ed AT & T[T B oft ~ wR o erfard ¥ Wl T e
T s gafay geeffa /ardhror &t arg qfY ¥ gt RW B Wew aw
&1 sfrer sfaafea @ — Rufyw ufe wfgar @ adw VIII frm 79
Friw XVI .33 & wueel @1 gfeww ved gy, e =maeat 2
gftrardieor / Ao gRT wEH 91 ® v ofy A e e @Y ofn
aF 3Ifaa wu 4 fewm fear — ~mafifia oxa @ fag faftr o1 9raE
9% 9o T Al (Ru gaR A e Riw) ...3179
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Civil Procedure Cade (5 of 1 908), Order 2 Rule 2- wal Sit
for injunction sxmphcltor was filed and mJunctlon was granted Plamtlffs
could have sought relief of specific performance of contract in the first
Suit - Subsequent suitis barred under Order 2 Rule 2 C.P.C. [Haribabu
Vs. Hlmmat Smgh] - . . (DB)...3160

) %ﬁamm%mﬁsoe #7 5), mzﬁavz—wm%ﬂ?q‘
Rifter a7 weqer fam rar oY ‘amder wam fwar o — arder, v ara
ﬁwﬁmﬁﬁﬁﬁfewmaﬁeﬁqmmﬁ  aveTaadt.are, Riw.
$3$ﬁr2ﬁmW2?ﬁaﬁﬁTmﬁHl@ﬁwiﬁ fewra Rig) (DB)...3160

Civil Procedure Code (5of 1 908), Order 6 Ruie 17~ Amendment
in'the written statement - Suit for ev1ct10n on the ground of bonafide
need — Petifioner wants fo plead mformatlon regardmg acquxsltlon of
alternate accommodation durmg pendency of the case — Held Rent
Controllmg Authority ought to have allowed the aforesaid apphcatlon_
and after incorporating such améndment, opportunity to make
consequential amendment should have been extended to the respondent
~ Such question should have been decided after recording evidence —
Such procedure has not been adopted by the R.C.A. — Impugned order
is perverse, same is hereby set aside. [Laxmi Cycle Vs. Subhu Kumar
Jain] . : «3111

ﬁﬁamwﬂmﬁyosaﬂy w?wsﬁwv17—%ﬁ$w
7 Femerr — TS JaTEFET T AR W Agee 8 A% — ard
YPRUT AfNT e @ IR deferd wim @ anit @ Wk e @
sftrare wear e € — afafEfRa — aer PriEeT oI B sudTr
mﬁvﬁqaﬂmmmaﬁqeﬁmﬁmmﬁeaﬂ#ﬁm
ydeff ot aRvfie Watem w9 @7 arawEr 9T TR o — S 9T BT
ﬁﬁﬁwmﬂarﬁﬁﬁaﬁ%ﬂmﬁ$mmaﬁ%’qm—mr
=T qTitrer) aRT Swa ufsaT @7 argers Y Rrar T — sme R sy
mﬂwémvaﬁmmmmwlﬁeﬁﬂmﬁmﬁgﬁmm
G}‘:r) T L3111

, de Procedure Code (5of1 908), Order 6 Rule l 7 — Proviso —:
Appllcatmn for amendment of plaint —Amendment application canriot
be allowed unless the application.is filed with due diligence -~ No-
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application for amendment can be allowed after commencement of trial.
[Dashrath Vs. Deceased Raju Bai Through L.Hs.] 2684

Rifaer gfar wigar (1908 &7 5), JRT 6 747 17 — wg#w —
areyy ¥ "le B AHET — Wuled & Jqrded Bl Aoy e fear o
EHdT W4 9% (% AM@SH, S doaxdl B Wl Ed 7 fHar T gt —
freRer a7 &9 @ TTErd SEned Y AEes dex Tl feur o1 9ednd
(¥R fa. ae v 9§ s fafe Swiftrem). ...2684

Civil Procedure Code (5 of 1908}, Order 8 Rule 6-C —
Maintainability of counter claim—Mere on account of withdrawal of the
counter claim by one of the defendant and on filing the application by

plaintiff for withdrawal of the suit, counter claim of the other defendant

could not be excluded from consideration, the same could be proceeded
and adjudicated on merits against the plaintiff even after withdrawal of
the suit — No perversity in the order passed by the trial court —- Petition
dismissed. [Lalla Kumhar Vs, Dhaniram Xumbhar] .--3108

Rifyer FiFar GiRar (1908 &7 5), 2% 8 AV 6w} — Tloerd @7
gigvfigar — Ara gafay 5 ve gleard grr aftemar aow il e @
iR A g AR aww ford W 3g emdsw wegd TR wR W, e
gfiqarfaat &1 gl farer 9 dfya a8 e o woarn, ag 9oy ol
9 @ uvmma Y, IR w e @ faeg Uil W srdardl e}
=raffia fear wr Tear € — AR e gRT Oka AR § #iY
frfegar =€ — arhrer aite| (@ear g=R 4. aikm f%r)...3108

Civil Procedure Code (5 of 1908), Order 9 Rule 9 — See —
Constitution — Article 227 [PRL Projects & Infrastructure Ltd. Vs.
State of M.P.] 17

ff3er iar wiedr (1908 #7 5), 3R 9 97 9 — F@ — wFTT —
7= 227 ( IR @ W v R fa. A Ay =) L5417

Civil Procedure Code (5 of 1908), Order 20 Rule 11 — Payment
by Instalments —Executing Court-on application of judgment debtors
fixed four monthly instalments of Rs. 50,000/- each and last instalment
of Rs. 40,000/- — Order challenged by judgment debtor on the ground
of inability to pay instalment, so fixed by Executing Court — Held —In

#
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absence of providing minimum factual foundation relating to inability
to satisfy the decretal amount, no enquiry needs to be ordered — No
fault can be found in the order of the court below who in‘its discretion
has fixed the instalments. [Rambeti Jain (Smt.) Vs. Smt. Meena Devi
Tomar]| «.3020

Rifaer afFar afgar (1908 a7 5), HReT 20 537 11 ~ fFval g
grar — e |arred ° fftfa =t @ sde ™ % 50,000 /— TS
B IR was P FifYam oY @it offtw fosa <. 40,000 /— — Feares
[T g 39 avg Filaa 91 v frwg @ o v @ ol serTar @
e R fiftfa ot grT amdw @ gER & ud - afufeiRe - ela
IHH B Ge B AHHAT W WA S[AGT THATHF AR I&T 5
@ I A, Wid ARMRIE & B AEEsd 6 — Ed wEen @ ek
¥ ®id AT T I w1 Gearn, R aoe e § feed Filea @)
RS S () fa. s BT 2d atw) - ...3020

Civil Procedure Code (5 of 1908), Order 23 Rule 3 — Compromise

_ of Suit— Scope — Property which is not the subject matter of the suit

but related to the parties to the suit, for that property also compromise
may be arrived at in the court and a compromise decree can be passed,
if it is arrived at by a lawful agreement. [Jeevanlal Rathore Vs.
Deepchand] . ...3263

Rifaer afdar afear (1908 @1 5) 5% 23 439 3 — TI¢ &7
walar — =g7fey — vl Wt 99 B Ry oy 7l fveg are @ usey
q "aft 2, 9w wwufe g A =raraw § wumitar fear @ wear € aiv
wEitar R wiRka #Y o vy 2, afy fftrgel ser grT SR fear s
2| (Shravema el fa dua=) ...3263

Civil Procedure Code (5 of 1908), Order 26 Rule 9 —
Appointment of Commissioner to ascertain who is in possession — Held
—Suit is at the initial stage —Evidence is yet to be recorded — No party
can be permitted to use the procedure of the court to collect the evidence
in support of his case —No interference is required —Petition dismissed.
[Ghasiram Dehariya Vs. Anakhlal Dehariya] ‘ ..3114

Rifyer wfar aiear (1908 &7 5), JIRT 26 a7 9 — BT BT

g 77 gfiftaad #vd @& fov #fiwaw a1 Agfea — afufEiRa - ag
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RS upd W T — Wi afifaRaa fear sem @ @ — frdl ymeR
® AT gER @ wEefT ¥ Wi yafa s ¥ <A B uikar o
SUAT B3 B SgAfT TE & o woedl —~ Faxl) svasy ) aavawar T
- aifier eS| (erdRm SeRar R aeae SaRan) L3114

Civil Procedure Code (5 of 1908), Order 39, Rule 1 & 2 and
Specific Relief Act (47 of 1963), Section 41(b) — Injunction cannot be
granted to restrain any person from instituting or prosecuting any
proceeding in a court not subordinate to that from which the injunction
is sought. [Ramnarayan Vs. Arvind] ) 3201

Rifder afFar afear (1908 &7 5), e 39, Fraw 1 7 2 v
fafafese srqaiy sfefras (1963 &1 47), ener 41(91) — T @l &t fsfl
N IRTad § o1 FrfaE) Wiem ek a1 afmifm o @ ames
BY oY AR 4 TE fHAT O et W 9w Ay @ el a6
st aarder arer AT 2| (WwEREer 4 aRfrs) ..3201

Civil Procedure Code (5 of 1908), Order 39 Rule I' & 2 — Grant
of Injunction — Appellant has. entered into an agreement with
respondent No.1 —Pursuant to the-agreement they have also executed
two Bank Guarantees amounting to Rs. 96 lacs — There was outstanding
of Rs. 184 lacs against the appellant which was not disputed — Appellant
has also offered a payment schedule to respondent No. 1 — Bank
Guarantees are cértainly less than the admitted amount — Held — The
Bank Guarantee is an independent contract between the Bank and
respondent No. 1 —It is unconditional irrevocable one —= The balance
of convenience is in fact in encashment of the Bank Guarantees — There
is no jurisdictional error nor the order suffers from any patent illegality
—No interference is warranted —Bank is directed to encash the Bank
Guarantees forthwith. [Singh Cold Storage Pvt. Ltd., Ujjain Vs. Parle
Biscuits Pvt. Ltd., Mumbai] - ...3033

Rifaer giFar afear (1908 &7 5). a3 39 g 1 7 2 — “FRer
gar7 faar armm — afiareff | gweff w1 ¥ R fear — R B
ALEOT § T T, 96 I B XBA B 7 T qRfEAr o Fromfza A
— afieeff @ feg <. 184 wra &7 Trar o, Y faafaa 1Y fear Tar
— fiareff 4 geff ®. 1 & ram @) wEarel f gwfia @ @ -
¥ TRfear fifaa v ¥ wiaa w1 @ o7 @ — afPeaiRy - 39
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TR, 9% JiT yweff . 1 @ fia 91 @ wax Wl @ — 38 b o
Fufad=r & — araq ¥ gfyer &1 9r ¥ TREa & gam 7 € -
aftreRar o1 gfe & atv 7 € adw ff uyogs adear @ 9Rm & —
FRIEY B AGYASAT 8] — 4°F TRfeA &1 afders 491 & foag 45 «1
fRAm fear T (T e whis o fa, swiq 4 o fAftse
1., qad) ..3033

&,

Constitution — Article 226, Advocate Act, (25 of 1961), Section

. 35 — Professional misconduct — Petitioner was suspended from

practicing as an advocate for a period of five year — Bar cour_lcil of
India reduced the period of suspension from 5 years to one year —
Petitioner preferred an appeal before the Apex Court, and finally the
appeal was allowed by the-Apex Court and the period of suspension
was reduced from one year to 6 months — It is alleged that since the
order passed by the Apex Court was not communicated to the petitioner,
the petitioner continued to practice — Held —Petitioner has stated on
affidavit that petitioner is not practicing since 15.10.2011 — Xt is further
stated that petitioner did not practice till the date of filing of petition
which was filed on 24.04.2012 — Thus, the petitioner did not practice
for six months —There is no evidence in rebuttal — No counter affidavit
has. been filed by the respondent — There is no reason to disbelieve
the statement of petitioner which is on affidavit — In view of this
subsequent notification dated 21.01.2012 and also show cause notice
dated 03.10.2011 issued by respondent stands quashed —It is clarified
that now the petitioner is entitled to practice as suspension period of
six months was over long back — Petition disposed of. [Ram Krishna
Kothari Vs. State Bar Council of M.P.] 0 .3095

T — FWT 226, Fferawar AT (1961 FT 25}, g7 35 —
gica® gy — arft &1 ufa I @) sl @ fay aftmaar & v A
U $1 4 Frafaw o mr ~ TR # aftma oRwg R e 9
Fafr 5 a6 } TEY 1o 9 It — Il A wal= wrTem w6 afid $
#ix sifama: waf=a =aray g™ afla 79 2t 18 Ay Pres @ aafy
s qf ¥ gerdx B W ¥ ¥ — I% Afvsa fear mar 2 5 i
waizd AETEd §RT Uk ARy, arf &1 wqfaa 7@ few wn, g |
e W @ — afifreifRa — 3 3 ey = ) s fear @ fe
ardl 15.10.2011 § €T T X W § — AW IT FUA @ fF Irh 2
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Tt 9 XY Y IR a6 R 24.04.2012 B weqe Rpar W4T o
U™ el {641 — sma: I 4 v 9% 9% gu™ T fRar - wew A
iy 9iew T — ugeff grRT ufy wver uw wwga @ e war - g
&I FAT W T TH WX B, SU W AfIEN ¢ &I H1F sRoT T — 0
gfeTd e gy vrEmad! siftrgaem fams 21.01.2012 3w gemeff gwo
I} 4T a1 $1ReT amen wifew e 03.10.2011 afirEfea — a9 wse
foar srar @ % a9 A AW w99 @1 §eaR &, Wit B WE @
freias araftr aga vest (@ 8f 1 @ — anfawr &1 fvery four ™ (@@
7o Fror f1. W N Fefua e ) ..3095

Constitution — Article 226 — Alternative Remedy — Despite
availability of alternative remedy the petition can be enteitained — It
is a matter of policy/discretion and is not of a compulsion depends upon
the circumstances of each case — Oné such ingredient for entertaining
the petition is violation of principle of natural justice. [Shantimal
Bhandari Vs. State of M.P.] ...2841

i — g 226 — dfeyw IUWR — IBfeUE ITER B
SUAEAl B qId]|, T TE B o wadl @ — a8 v/ etk
T LTl € AT 9 f5 Ireqar &1, 98 vd® 9T &) aRRefaat w frev
giar @ — ifueT Te B @ Q- ve 9T @ uew ¢, Sufie = @
Rrgld &1 Seaw | (enfinre 7Y fa. 9.9, w=y) v w2841

Constitution — Article 226 — Exemption — Industrial Policy of the
State of M.P. — Capital Investment — State Level Committee refused to
grant benefit of exemption to the petitioner under Notification No. 43 dated
06.06.1995 in respect of Capital investment made by the petitioner during
the period from 01.04.1992 to 31.03.1994 despite conversion of its unit
into an exporting unit and there being nothing in the notification to fix
such cut-off date — Held — No dispute that the unit of the petitioner has
been qualified by a 100% exporting unit within time framed, which has
been permitted by the notification, they are entitled to claim benefit of
fixed Capital assets as prayed for by the petitioner — Order of the State
Appellate Forum is modified to the extent that the petitioner shall be
entitled to the benefit of exemption towards fixed Capital assets to the
tune of Rs, 232.41/- lacs as claimed by them and to that extent, the order
of the State Appellate Forum stands modified. [Krishna Oil Extraction
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Ltd. (M/s.) Vs. State Appellate Forum] (DB)...2848

G — T 226 — Be — 7.9, Wy 3t Flen e Ao — g5t
f43er — A=Y TRT 01.04.1992 W 31.03.1994 UF B JAET & I+ fpd
g Py @ was ¥ afrgE & 43 7% 06.06.1995 B a9 BE BT
Ara AT B 9 G O U W 9y 9 ser fear, gafy saat
gorg @ frata geEg § aRafda fEar @ o v aftrpan ¥ S9a o
faflr fifag v @ fav ©5 18 ¢ — afPeiRe — Y fyarg ol 5
Il @) gorg A gagEtr & Hax 100 gfiew Frofo seg g adar
g w2, 9 afrager gwr sy €, @ FfYee g aResfear
D AT ET AT & @ e geer €, or % ard g fde fear
g — g el Biw @ ARy & 59 A e ufafda fear T o
It PR g sRasaRal @ ok <. 23241 /- 9= @) g2 @ A9 @
gPa BT ST ff 999 g1 9mar fear T € ailv s i 9w sy
el wiva @1 sy gRafdfa fear @) (@en afaa geag @ i (@)
fi. Re ahfte wiw). : (DB)...2848

Constitution — Article 226, Penal Code (45 of 1860), Sections 420,
467, 468, 471, 120-B, 34 & Prevention of Corruption Act (49 of 1988),
Sections 13(1)(d) r/w Section 13(2) — Grant of sanction for prosecution —
Recommendation of the department is not binding against the sanctioning
authority — The sanctioning authority can consider the matter after taking
into consideration the entire available record including the recommendation
given by the department — Recommendation given by the department
cannot be the ground to quash the impugned sanction order. [Avinash Dubey
Vs. State of M.P.] _ (DB)...2507

TRET — AWT 226, 70 GIXGT (1860 FT 45), GV 420, 467,

468, 471, 12091, 34 T gErEIY [A9OT JEATTIT (1988 BT 49) &NTY

13(1 ){d) weafdw arer 13(2) — affrgioT 8q T gerT &1 arar — faa
B I, Al 9N S 91 9T © favg duere TE —
A 97E 34 qrar gt wyel Sudas siftew, e AT g
o ¢ e guifes 2, ¢ AR { |49 @ ymEm  avd @7 faaw )
g&dr & — fauarr g 9Y w8 s, anEfia a9 ek« afrefea
T o1 IR T8 8@ e @R g3 4 99, wsw) (DB)...2507

Constitution — Article 226 — Petitioner is seeking direction to
the respondents to cut-short the Schedule of Panchayat Election so
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that it can be completed within the shortest duration — He has directly
approached the court without making representation to the authority
competent o decide the same — Held — As the petitioner has directly
filed the petition without approaching the Competent Authority by

making 2 clear, plain and unambiguous demand — Petition dismissed. )

[Ranchodlal Vs. State of M.P.} (DB)...2840

IEmT — gg=PT 226 — AT YATAT AT B WU B
o B fag gneffror &t Friw wrear @ fawd f 9 o9 @ o9 9wty
7 g1 8 w9 — ST @ fafrey 3 wew wifterd &t e A e
a8 g =rarayg s § — afrfeiRa - fF a=h 3 vam oo @
ad wee, et Al aafReg @7 52 fRsr g afyer gwga @ 2 -
Fifaer EiR= | (Tels o« 4. 3.0, =) (DB)...2840

Constitution — Article 226 — Recovery of the arrears of
commercial tax — Petitioner’s application for registration for grant of
‘benefits under the scheme was rejected on the grounds (a) that it is
not a new industry; and (b) that there are dues of commercial tax on
the earlier unit which has been purchased by the petitioner — Held —
The intention of the scheme is not to deny the benefits to the genuine
new industrial undertakings — That the literal construction of the clauses
of negative list as has been tried to make by the respondents would
result in defeating the very purpose of the scheme — The respondents
in place of taking into consideration that the petitioner is a bonafide
auction purchaser of the erstwhile unit and had nothing to do with the
earlier unit or its dues have attempted to bring the petitioner in the

negative list merely because the petitioner has established its unit by .

purchasing the earlier unit —Such an approach of the respondents is
contrary to the spirit of the scheme and as such cannot be allowed to
sustain. [Bhagwan Motors Pvt. Ltd. (M/s.) Vs. Madhya Pradesh Trade
& Investment Facilitation Corporation Ltd.] (DB)...2509

GIGIT — JIeBT 226 — TNTT BV & FHTAr BT T — AT
@ Fuia A g e W ?Y veiad @ fad ardl w1 smdww 3w
e W) e fear Tar (T) 5 g @ s aE ) aiw () qdad
wad, o arll gRT wE AT Tar o W aiftiivas @R qU § -
aftifrenRa — gisET @1 3w, arafas @ ataifie sfysom o o 9

w0
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i o Al € — TeRIOTS g4l © @el &7 wikas derfas o e
gegeff ™1 S w1 vaw fear a2, @ aRveee A @ gEise
F A fawd g — gweffier 3 guet fAr F @9 9 a9y fE g,
AEHTA WAA BT aRaias e par @ Ay dox gaa a1 s ST
q g =T 27 78Y, A B TR g § am e var e 2, o=
sufay & ar ¥ gdox W3 ot 59 $@ Jr qax wenfua fear @ -
gemeffr &1 e giewi gl @ s @ o 2 |k 39 e S
srEd e Y aata @ D oS wwd | @EmEm aed gifa (@) &
YR 2T TIT gdvede ey srulize fa)  (DB)...2509

Constitution — Article 226 — Transfer of Investigation to CBI —
Merely because of immense amount of public interest, public outery
and public demand, investigation cannot be transferred to CBI.
[Awadhesh Prasad Shukla Vs. State of M.P.] " (DB)...2884

HIAETT — JBT 226 — W17 F WIF JFakad B} GrAT — AR
gty % sga afte da9M @1 N7 fia, o= sawle @ adwfe arT 2,
g Wflad. o Fala af @ o7 wod | (FreSy gww g 4 Ty
T7) (DB)...2884

Constitution — Article 226 — VYAPAM Scam — Investigation
transferred by State Govt. to STF headed by ADGP — Merely because
STF is one of the wing of State Government, does not mean that it will
not carry out investigation independently and impartially or will act on
the instructions of the Higher Authorities — After analysis of material
produced, the STF is proceeding in right direction and without any bias
— However the option of monitoring investigation done by STF by the
Court is adopted — Petition dlsposed off. [Awadhesh Prasad Shukla
Vs. State of ML.P.] (DB)...2884

aiderT — a:j'w‘?zzs—mm‘am SiF B IS WRIR BN U
Sl 3 sreagar ¥ udLew. &) AaRa e T — W= swiay fF ga.
AUE., TS WHR BT & AT &, O aef aw i s f5 ag @9 B
oA 59 ¥ AT Free v @ € w7 a1 vem uiiteiRAaY @ sl ) e
FHM — wae A TS GEE BT FTAPT DT § ULE, (HELTE. wdl R
A AR AT AgaE @ S FY W € — g WAy, grR B T s
R grared ) PR @ Res o1 s i — aife &1 Fuer faar
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Constitution — Article 227, Civil Procedure Code (5 of 1908),
Order 9 Rule 9 — Plaintiff’s suit dismissed in default ~ He brought
another suit on same prayer — Order 9 Rule 9, C.P.C. attracted —
Second suit barred. [PRL Projects & Infrastructure Ltd. Vs. State of
M.P.] - *17

FIAemT ~ qgees 227, Ryfea gfFar afear (1908 &7 5) FRT 9
Fra 9 — =afyma @ ard) &1 are wrist fear 77 — 9= g ue ows
I 9% U fFar — fou¥. &1 ok o T 9 arg= #ar € -
are aidfa |- (ff R @ wisiee gos g9pngdar 1. @4 5.9, sa)...%17

Contempt of Courts Act (70 of 1971), Section 12 — Contemnors
have filled up the entire 150 seats available for the year 2011-12, without
sharing of MBBS seats between the respondent private Medical College
and the State Government, violating the orders of court dated 27.05.2009
and 27.01.2011 — Held — Once there is an order in force binding on the
parties, they cannot violate or ignore that order, taking shelter under a
statutory provision—If any modification of the order is warranted parties
should have approached the court and sought for clarification or
modification of the order— Parties cannot get away merely by tendering
an unconditional and unqualified apology after enjoying the fruits of their
illegality — Contemnors are directed to pay Rs. 50 Lakhs. [State of M.P.
Vs. Suresh Narayan Vijayvargiya] . (SC)...3077

T ATAT AR (1971 &1 70). grer 12 — yeweff widde
ifswa sidw v w7 weR @ 9wy el &1 foear 71 famr,
FqqTIPalel AT ® AR f&Te 27.05.2009 AT 27.01.2011 FT
Yo o HY §Y 99 2011—12 © oy Suaer wqrl 150 et o W= R
— IFEIRE - 0 TR o9 TEeRT W e ARy Ay 2, 3 S
SUET @ ATNT ATHY ABY 9 ATRY &7 Ied B &T Ao I8 o3 aaad
— IfE e ST IUTARYT ATAAF AT, GHBRI &I AATEF | @M1 GIRe
o7 AR AR BT WEIBUT T IU(A0T =ATeAT T — GeTHIY IAuT arderar
¥ W BT YUEIT BIA B UTAM, qA @1 I @ qraen o 99 a8
B0 — JIAFEAIAT B 50 @G WUR AEl E}A B favw PR fear
T (1.9 T 4 g R fawaatf) (80)...3077
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Court Fees Act (7 'of 1870)(As applicable in M_P. State), Section
7 (iv)(c) — Plaintiff filed suit that the sale deed is not binding on him -
Transaction is voidable —Plaintiff is required to pay ad valoi"t_am court
fee upon it. [Jeevanlal Rathore Vs. Deepchand] T ..3263

~TgTerT B eI (1870 B 7), (Gi’wrf%»‘vy W#Fﬂ?g?‘)
grer 7(iv) () — Tt F arg gwga foar % fawa fadw 99 w® Faaa
TeT — HegdER DI ¢ — <) $) B9 W ATAgaR A B
areT oy anifam 2 ) (Shemema el fa. fua=) ...3263

Criminal Procedure Code, 1973 (2 of 1974), Section 154 — Delay
in FLR. - F.LLR. lodged within 3 hours of incident — Outpost 12 kms.
away from place of incident — F.LLR. was lodged promptly. [Rajeev
Lochan Singh Vs. State of ML.P.] - (DB)...3231

. 7UF UfFAT wieal, 1973 (1974 BT 2), €T 154 — g qaar Ryl
F faoreg — gem @ 3 " & AR yud yamer Ruid oo @) a8 —
gedred | B 12 fefl B g8 w — vom ga Ruid oorar @ <
&1 T | (wofE ata Rie f4. 7.9, w=a) (DB)...3231

Criminal Procedure Code, 1973 (2 of 1974), Sections 173(2)(ii),
190 — Final Report — Notice to Complainant — Police filed Khatma
report after giving notice to complainant — Court upon objection filed
by complainant recorded statements of witnesses and took cognizance
— No fault with the order passed by trial Magistrate. [Shyam Babu
Agrawal Vs. State of ML.P.] ... 2756

FUE GLHAT wiear, 1973 (1974 @7 2), gRT¢ 173(2)(H), 190 — arfaw
TfRTT — Rrermsal 7 7w — qfas 3 Rrermasal & aif 33
@ grEE S Ruld uwga @ — Reomasal R et vwgg a3 W
ey | Wit @ wuw aftufafag fFd sl w9 faar - fEwer
afrge g e 5 1 akw & i <iw 98| (Tum 919, sware 14
qY. I5Y) «..2756

Criminal Procedure Code, 1973 (2 of 1974), Sections 207 &
482 — Supply of image copy of electronic documents pending trial —
When the prosecution itself has not relied on such articles or
implements then mere on the request or the whims of the applicant
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" contrary to the provisions of Section 173(5) and Section 207 of the
Code, the prosecution agency could not have been directed to.supply
the mirror copy, image copy or any such type of documents, which is
not the part of the charge sheet and its record —=No interference could
be drawn in the matter by invoking the inherent power of this court
enumerated u/s 482 of Cr.P.C. —Petition dismissed. [Guman Singh Vs.
State of M.P.] (DB)...3059

. TS Hiaar wledr, 1973 (1974 BT 2), ATV 207 7 482 — fa=wer wifda
W gAIG Y # $39 ufy @y Ry W — w9 sl 3
¥ Sau axgaAt A1 weE W) fagare 6 fear @, 9w d@fiar 9 e 173(s)
9 9T 207 B S 3 R adTe 3 9 Pga a1 w9 w), gfifde
. aftr, 4 afer a1 ¥R fefl yoR &1 TwRw W aRiY 13 TF oue afte
o1 foewn 7@ 2, B = R W @ R e oo o PR RE =
fpar ST AT o — Q. D) G 482 @ Fala 59 UG @ Fabifg
ARt &7 aqeq Ay T ¥ AT W fear wr wew — Wl @i |
(= iz f. A2y, wow) " (DB)...3059

Criminal Procedure Code, 1973" (2 of 1974), Sections 227 & 228 -
Framing of charge — If prima-facie case is made out charge has to be
framed —Not necessary to appreciate evidence at the stage of framing
charge ~ Revision dismissed. [Saba Vs. C.B.L, Bhopal] ©..*18

7vs giFar wigar, 1973 (1974 &7-2) &8Rrd 227 g 228 — MY
favfera far o — afy wem gcar yever sar €, 99 awiw faxfud
foar s wfgy — oty fRfag o @ U997 W) aew &7 e s
s e — e i | (e AL s, atue) ...*18

Criminal Procedure Code, 1973 (2 0f 1974), Section 228 — Framing ‘

of Chdrge — Held — That once the court decides to frame the charge u/s
228 there is no question of discharging him af a later stage by exercising
the power u/s 227 —Further held, once charge has been framed, the trial
has to proceed accordingly and it cannot be put to back gear for discharging
u/s 227. [Naveen Gupta Vs. State of M.P.] ...2701

TvE UfFAT RWL 1973 (1974 BT 2), ST 228 — T fvfrg
forar wirar — st — ve aR 59 AT 91 228 @ S ARIT

faxfa o< &1 faofy dar 2, 99 9WT 227 @ sraea ufad &7 9alT wS

/h

[ ——
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U 915 @ UHH W ARggad P2 W= &1 9 9 ad sear — An
afrfaiRe, o ar axiy fiRRe fed 98 =, faru 3 sfard

aqER 8- TRy sy an 227 @ wlw aRlvgad @R W 3 S9
g T | <omar o waar (@9 gwr &4 9.9 I9) ...2701

Criminal Procedure Code, 1973 (2 of 1974), Section 228 — See
— Penal Code, 1860, Secttons 304-B, 302/34 [Rani (Smt.) Vs. State of
M.P.] _ ...3055

TS yfar afear, 1973 (1974 @7 2), IV 228 — @@ — QU<
?n%ar 1860, STV 304@? 302,34 (‘ﬂ-rﬁ (sfreft) fa. w9, w=w) ...3055

Criminal Procediire Code, 1973 (2-of 1 974), Section 319 — Power
to summon additional accused — Held — Court should not pass or.lde_r u/s
319 of Cr.P.C. unless a higher standard of evidence for the purpose of
forming an opinion to summon a person is available —In extraordinary
case such jurisdiction be invoked sparingly — No prima facie evidence
against the applicants —No sufficient and cogent reason has been assigned
for summoning the applicant, impugned order is not sustainable, same is
set aside. [Rajendra Singh Vs. State of MiP.] ' 2709

TUS UfFar WRaT, 1973 (1974 BT 2), €T 319 — JORTT afrgad
& w57 Hed 1 whew — atafaiRa — <rETaw $ 3.9 @) 9T 319
? Awefg Ik e 7 v 91fdy w9 9% 5 feet =fm & wE
Ft @ fay afivm 991 w9 @ walew 8y o= Sife o1 wisy Sueed
9 8 — IRl YRyl ¥ 9ed JREIRGT F7 e gruriqd® S
TfRY — ARTHIT & faeg Yo AT 9 Fd) — ARETE. B AT FE
3 fav 91 wafw @ waa so1T 7 o T, sneife ade diwefir
a1, 99 sura fea T (we Rie fal ag. u=x) ...2709

Criminal Procedure Code, 1973 (2 of 1974), Sections 397/401 —
Applicants were tried for offence u/s 498-A, r/w 34 of LP.C. — They
were convicted for the same — In appeal learned Sessions Judge
acquitted them from the charge punishable u/s 498-A of IPC, but
convicted them for offence punishable u/s 323 & 354 of L.P.C
respectively — Held — Where two offences involve two different
elements and different question of facts-one offence cannot be said to
be the minor to the other and the conviction cannot be passed in-the
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absence of specific charge — Minor offence essentially be a cognate
offence of the major offence — Applicants were deprived of from their
right of natural justice to defend — Ingredients of Sections 354 & 498-
A of IPC are entirely different to each other — There is no similarity,
correlation, cognation or commonness between these two sections —

Revision is allowed, applicants are acquitted. [Prakash Sahu Vs, State
of M.P.] ' .-.3293

TUS FIPAT Wieal, 1973 (1974 &7 2), €T 397,/401 — WI.T.¥. &%
HTRT 498-Y WSUST ¥ 34 B FOud RT3 3¢ ARTHT0T ST Foramey
foar T — ST @ fag e <iwfrg fear o — afig ¥ fge 93
ezl 4 SR AIEH. 1 =T 408- @ adadd ve i 9
S AT WY S A ALEE. B U7 323 9 354 @ Favd qvSHY
e & fag <iwfrg fear — aftifeiRa — e *F s F o) R
0 @ = 9T sfaffe & o aarre @t e @ wier @ wer Wy
goar Y fafiffe arty o aquRafy & <I«fufy ofa <€ @
bl — BieT I, 92 AR &7 ANAF w9 § GohY e 5T
AT — ALTE. B GRT 354 T 498-T B WeHIT v w7 ¥ TH g o
=1 & — 39 9 aRrt $ Tor ST WA, WER gee, geaT ar
AT T — TN AR, aRTs T St e (@@ Wy [ 5w,
=) 3293

Criminal Procedure Code, 1973 (2 of 1974), Sections 397, 401
— Entitlement on account of age — Age of respondent No. 3 is mentioned
as 16 years in the main application therefore Family Court is directed
to decide the issue of entitlement after giving fair opportunity to both
the parties regarding age of respondent No. 3. [Rayees Khan Vs. Smt.
Jahide Bi] ...3049

TUS FIEAT WAl 1973 (1974 BT 2) SIS 397, 401 — Y B
PRV BBV — 9&d AT ¥ ywefl % 3 9 ey 16 af Sfyafaw @
iy g e o fRfim fear T 5 vereff %, 3 @ ag @
weE A 9 gmer! w frag gaars o1 aaer 39 @ ava sear) @
farers @ fafremr #¥)1 (g9 o L o ofear €) ...3049

Criminal Procedure Code, 1973 (2 of 1974), Sections 397, 401 — -
Expenses incurred towards treatment — Civilian of Bhopal city who are
affected from Gas Tragedy are getting appropriate medical facility and
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compensation so if he is expending huge amount on his own treatment is
not justified — Family court has awarded a reasonable amount — Revision
dismissed. [Rayees Khan Vs. Smt. Jahide Bi] : - ...3049

T08 UfHYT 93T, . 1973 (1974 @T 2), SINI¢ 397, 401. — SUFIV &
fore av1 63 79 & — Atura wex @ fufafaws o 49 amad @ vafaa
gy ¥, 9= wqhw fafeaiy gian it ufvex fia e 2, o aft €=
WY P AR W e o wd o1 @ 2, aw =it 9d - g
<raTerd 3 IR W aaE @) & — Eﬂ?ﬁﬁ'ﬂT?ﬂTﬁTﬂ'l (¥w @ fa
et wfer ) . _ ...3049

Criminal Procedure Code, 1973 (2.0f 1974), Sections 39-_7, 401
— Grant of Inferim maintenance u/s 125, Cr.P.C. - Award from the
date of application — Order granting interim maintenance challenged
on the ground that respondent No.3 being major is not entitle for the
same and it should not have been awarded from the date of application
—Applicant being Bhopal Gas affected person incurred huge amount
on his own treatment — Held — Applicait divorced respondent No.1
and also turned out his children, neglected to maintain them and married
with another woman —~ Reply to application was filed after lapse of
morethan 10 months —He adopted delaying tactics — Sufficient ground

~ for awarding maintenance from the date of apphcatlon [Rayees Khan

Vs. Smt. Jahide Bi] - K o ..3049

gue 7iHar aieal, 1973 (1974 &7 2), GRIQ 397, 401 — TU.G. @t
GRT 125 @ Java Jafeq IRO-7I997 BT GTI7 — 1357 1 fafer & srars’
— FARA AU-YINT U FRE D AR H, 39 AEN g gArd § v
fr gcaeff @. 3 99w B @ 913 Sa BT TPIN T T AR ARATT B
fafer @ s ve T fou S TRy o — sdew wiure dw ywfaw
wfed 811 €@ S99 WY @ SUER W faend @ ad @1 8 — afufeiRa
—- IdEd 3 gl %, 1 & s faan aiv 9we 9=a ® aew fera
e, 9@ uras-aiwer @Y SuEm @) Sitv o Afeer 8§ fyae fear —
ATAST BT S 10 A8 9 AT @fyy ogwm 21 @ gward gwga fean
T — vu+ fads A gia sroend — smaes 9 fafy ¥ Sv-wiyer sEE
BT waie IR (F9 e fa #’trﬁﬁﬁrr%mé’r) -..3049

Criminal Procedure Code, 1 973 (2 of 1974), Sectwns 39 7/401 -
Rejection of application for returning original warehouse’s receipt —
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Held — Original warehouse’s receipt seized in connection of the
.imp'ugned offenceé have been sent to authorized expert for its
examination — Report is still awaited —Discretion to return the same
lies only with such court which is not possible at this stage — However,
‘the applicant shall be at liberty to file application after receiving the
expert report, same shall be considered in accordance with law —
Revision dismissed. [Santosh Kumar Vs, C.B.L] © (DB)...3047

- §UE Fiwar GIgdr, 1973 (1974 &7 2), &% 397 /401 — ATAMETH &Y
1a i # afieft 3g amasT & sdior far s — afiPeifRe —
ey AW | S9fm s Y 1Y Aermiwm A g Wl B oews
g 8 gt faetos &t A mar — gfideT af sy € - w9
B 9N oY BT fRASRER I3 S0 g 1 ¢ o 5 39 uwA
R A4Hq @ - fawy, Rty skl v v @ gwm s uwa
& @ fay ades w@da B At eem w faftr agaR far § faar
R - gﬂﬁm Tife | (WY g9 3. '\'ﬁ#’rms‘ ) (DB)...3047

Crtmmal Procedure Code, 1973 (2 of 1974}, Sections 397, 401,
399 — Exercise of Revisional Jurisdiction — On the basis of material
available on record, Revisional Court is not supposed to exercise
revisional jurisdiction while setting aside the order of the trial court,
which is based upon well considered reasoning supported by the material
available on record — Therefore, Revisional Court exceeded the
jurisdiction — Impugned order is set-aside. [Gyanesh Vs. Central
Bureau of Investigaﬁon] ...3274

VS FIHAT WIFGL 1973 (1974 FT 2), SRIY 397, 401, 399 —
gFeror dfermRar @1 917 — ey W SYqs 9Mdl § AR U
YT WRred ® fEaReT wRnew w1 Ry W afrae 1w oegder
It grr R afaifa faar f52 @ o w anenRe 2, Y s
P Y RIGCT ARIERAT FT $aT B AAferd Y — s gAEr
AT el Fftreiar @) dhm |/ 9T T — anEfa Ay aure |
(FRwfy dww 9 afe gReto=) ..-3274

' Criminal Procedure Code, 1973 (2 of 1974), Sections 397, 401,
399, Penal Code (45 of 1860), Sections 100, 103 & Evidence Act (I of
1872), Section 105 — Right of Private Defence — The benefit of general
exception u/s 100 and 103 of L.P.C. may be available to the accused on
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discharging the burden in the court and not before the prosecution
agency — The said occasion is not availablé to the prosecution agency
including CBI. {Gyanesh Vs. Central Bureau of Investigation]...3274

§US Fl¥ar wieal, 1973 (1974 #7 2}, GIIY 397, 401, 399, TUS
gfear (1860 #FT 45), &IV 100, 103 T GI&T JEIT (1872 T 1) T
105 — FIFEeE gfovar &7 JfgsrR — A4, T 9T 100 TF 103 B ATiq
U] AqdTE &1 T SAfa & e § IR sWiEad 5 e w
Sqerey & goar 2 i 9 {5 aftmies ol § wW" — 99a IdEws
aftrates ot &t Suaer Y, W e H fve @1 (FEw
dd U IJw gaRetE) w.3274

Criminal Procedure Code, 1973 (2 of 1974), Section 438 —
Aunticipatory Bail — Juvenile — Application for grant of anticipatory
bail preferred by juvenile cannot be entertained by the High Court or
the Sessions Court by applying the provisions u/s 6(2) of Juvenile
Justice (Care and Protection of Cluldren)Act 2000. [Satendra Sharma
Vs. State of MLP.] - 42749

L yﬁm Ti3ar, 1973 (1974 &T 2), ETINT 438 — aﬁﬂr GFi’FIFf -
feriv — afra sema geE (5 R e fewniv grr faar T amds,
foek = (Frae! @ dE—ow Fiv wverer) sifufaE, 2000 B Oy 6(2)
@ AT SUGHEN B AN F@ Ted AATAY ALAT A ATATAT §IRT T80T
78 foar 1 waart (W= w4 1y, aw) ...2749

Criminal Procedure Code, 1973 (2 of 1974), Section 482,
Criminal Procedure Code (Amendment) Act, 2008 (5 of 2009), Section
2 (wa) — Power of transfer of Sessions Trial u/s 407, Cr.P.C. — Hearing
to Victim — Victim is an aggrieved person not only in a crime but also
in an investigation, inquiry, trial, appeal, revision, review and also the
proceedings by which the inherent powers of this Court u/s 482, Cr.P.C.
are invoked —The transfer certainly causes prejudice to the victim as
he has a right not only to know the venue of conduction of trial, but
also to oppose on cogent ground —Impugned order is recalled - M.Cr.C.
No. 9261/2012 is restored to its original number. [Uday Bhan Vs. State
of M.P.] (DB)...2722

JUE FIHYT diedr 1973 (1974 BT 2), GRT 482, TUs {LHT Giear
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(7ener) SIferfem, 2008 (2009 BT 5), &R 2 (S ©) — U FT N7 407
P FaiT W Bare @ sfaer t afd.— ¥ B gar arar — 0fsa v
WW%HWW#WWWWWWW
gafdaleT § dor ¥W sfafeal & N RS gRT U @ ORT 482 @
A §9 TS B Iafifa wledal &1 sads REr @ — ofawer Pl
- 99 A WNifsT W wfiae vaa ST svar @ w0 o1 T s frare 5t
T $ I $) AMoR & afer 2, 9fes yaa amaR w Ry 1
? — amafia ey @it fomr ar — AR, @, 9261 /2012 TS A
mn-\rgfr wifd | (839 w9 4. 79, wew) (DB)...2722

Crtmmal Procedure Code, 1973 (2 of 1974), Section 482, Evidence -

Aet (1 of 1872), Section 165 —Documents pertaining to medical report of
injured were taken on record —Same were produced by the prosecution in
compliance of the direction of the trial court — Held — Since the documents
are necessary for just decision and also for proving the nature of injury,
trial court has properly used its discretion as.Court was having power to
order production of necessary documents u/s 165 of the Evidence Act —
Trial Court has rightly allowed the application — Petition is dismissed. [Raju
Vs. State of MLP.] - ...3308

5UC FIHAT Wiedl, 1973 (1974 &7 2) &NT 482 Gy Ifefraq
(1872 @7 1), gRT 165 — Ied @ fafecar uft@dew 4 wafte =R
e ) fad @ - s H aRmiew gRr R = 3 Al
B Aurad d U e T - afufeifa - 5 sfie fofa w afy
31 9Ffd & wifag o @ R N Ry aaws ¥, fErer e
1 SfY9 7 ¥ A e o1 gaiT fear star s wiew st #Y
qmmsa%afaﬁﬂwmmﬁmwawﬁauﬁamﬁa%mwéﬁ
a1 oo @ — Wwﬁvﬁﬁwﬁmﬂwﬁ[gﬁm RUEEL
'@lﬁﬁl (e, f4. 9.9, =) ) 3308

Criminal Procedure Code, 1973 (2 of 19 74'), Section 482 —
Inherent Power — Quashing of FIR and Criminal Proceedings —
Petitioner was not named in the FIR — Implicated as an accused on the
basis of statements of other u/s 27 Evidence Act — Petition allowed to
the extent that proccedings initiated against the applicant are quashed.

[Banwari Singh Gurjar Vs. State of MLP.] ...3064

TUT Gfpar wiedl, 1973 (1974 #T 2), T 482 — Jafafe’a ol —

a
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-gem a1 Ruid v gifves swrdfardl siffefsd @1 91 — gem qEr

Rald #F ardft &1 98 — grew AR S g 27 AT AT D
Pl @ AER R AP & v ¥ anfaw e wm — wfyer g v
a® Ao fo aEse @ favg o™y 3 =Y sdard) afEfed) (a9ar
Rz qoiv 4 7. w=a) ...3064

Criminal Procedure Code, 1973 (2 of 1974), Section 482 —
Inherent Power — Quashing of F.1.R. — Complaint filed by Rival Trade
Union that accused who are member of another Union are illegally
collecting funds although its registration has already been cancelled -
Held — Order cancelling registration already set aside by Labour Court
which has attained finality — Criminal prosecution cannot be permitted
to be used as a weapon of harassment — Complaint is lodged with
ulterior motive to pressurize petitioner — The procedure for registration -
of Trade Union and its cancellation is prescribed in the Trade Unions
Act— Correctness of the same can be examined only by the competent
authority — Police authorities have no competence to give opinion on
this aspect — If prosecution is permitted to be continued it will be an
abuse of process of law — Petition is allowed. [R.P. Sitigh Vs. State of
M.P.] ...2728

TUE TIHAT Tl 1973 (1974 &T 2), %7 482 — Fafdled wled —
gory [T Ryie’ siffrafsa &1 arm — afug<t €5 gfmEa g1 freraa
grga @) ¥ ¥ afigaa o o= g © wewr ¢, adg vu @ Al
A ® 7, wEie Suar uuEa usd @ e faar sy ogwr € -
iR — Toiaw IEEHI0T &7 ey uwd €1 SF ATy 1R SR

Tfear o ger 8, s ey yt v ol @ - wifvsw afmtes @@

IUAIT, ST @ T B B0 H S @) sgafy 7€ € o1 gadl — A
Y TETT 9 B AT BY B W1 wraa <& @ 18§ — ¢ gihEd
# USieNvT U9 9ue PRy 31 gipar eae v aftrfram 9 fafka
g — 99a BT YAl BT THEAT S99 9@ e g {Har S wear @
- 39 Uge W Afpm 2R @ fav qfew witerd wem ad - ufy
Afie S o e @ agafa € a1 at gw fafyr @ gfea @
FTAAT sir — Wwfasr w9 (@Rl faE f4 1.9, 397) ... 2728

Criminal Procedure Code, 1973 (2 of 1974), Section 482, Negotiable
Instruments Act (26 of 1881), Section 138— Notice— Cheques were dishonoured
but notice was given after dishonour of cheques for third time—Held —Even
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after dishonouring the first cheque for three times and second cheque for two
times, if the demand notice was given first time from the last date of
dishonouring such cheques in the month of July, 2003 then thereiis no ground
to hold that the demand/statutory notice with respect of aforesaid earlier two
cheques which was given by the respondent to the applicant in the month of
July, 2003 was beyond the prescribed period provided under the provision of
Negotiable Instruments Act. [Mohd. Aasim Vs. Anil Kumar Saraf] ...2718

TS GIBAT Gledl, 1973 (1974 #T 2), T 482 T QBT forerd
SfETrT (1881 ®T 26), %7 138 — FifewW — AF TgA §¢ o fr=g e d
IR dF g B @ A e far war — affeiRa - ofy gem
a9 AT R Ak i 3% @ IR sFgd S @ uwEw #ft afy wrr
MW go R ATe—qoE 2003 ¥ 9o IF gd &1 A e Rl @
fem ray on1, w9 7% gRVT F3F @1 BIE AR T fh swiwa qaadf @
9% Wl gcaefl gwr ades S A garg 2003 ¥ 7 T o, @ wew F
T/ BEA Aifew, wwra faea sty @ susg @ oada RARka
Faftr @ W o (Mewe M R aifa $9) avre) ...2718

Criminal Procedure Code, 1973 (2 of 1974) Section 482, Penal
Code (45 of 1860) Section 498-A — Quashment —The settlement arrived
at between the parties in form of compromise petition filed before the
appellate court and submission made before High Court is a sensible
step that will benefit the parties will give quietus to the-controversy
and rehabilitate and normalize the relationship between them — The
continuation of eriminal proceedings would tantamount to abuse of
process of law — Criminal proceeding is hereby quashed. [Naveen Vs.
State of M.P.] ...3310

FU8 iFIT Gledr, 1973 (1974 F7T 2} €IVT 482 %vs Wiar (1860 &7
45). 8T 496-Y— IFreafed fFar wr — wereRl & wey, anfiel) =rarea @
T YIGT gHHar OfiET @ w9 W geEi] W ugEen R ve ey @
e frar T e U aEe AN wed @ R vaerl oY ae g
<l fare &t wia s st e A= wEeat @) gy ok e e
— SIS wrfaifear st <@ fafr &) wfsear &1 gouatT st — g g
witss wriad ey (99 A 79, w=) «..3310

Criminal Procedure Code, 1973 (2 of 1974), Section 482 —
Quashing of Charge — Applicant and sister of respondent, who is a

B
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practicing lawyer are husband and wife — Applicant’s wife filed an
application u/s 127 of Cr.P.C. for enhancement of amount of
maintenance — Applicant filed a transfer application contending that
respondent and his sister publicly claiming with proud that the decision
will be in their favour, because they regularly visit the house of Judicial
Magistrate and therefore the applicant apprehends that he will not get
justice from that court — Case was transfered to another Court —
However, on the basis of above written label complaint was filed by
respondent and Magistrate framed the charge u/s 500 of IPC against
the applicant — Held — On the basis of available record and the fact
that the publication of written ‘words’ are duly proved, prima-facie
commission of offence punishable u/s 500 of IPC is made out— There
is no material to show that the allegations are mala fide, frivolous or
vexatious — No interference is warranted — Petition is dismissed. [Sadhe
Prasad Vs. Santosh Kumar) ' ..3313

g Uirar 9idur, 1973 (1974 7 2), &7 482 — A9 JPEfea
fooar ST — amdTs Aty goeff &Y 9= o 9w s @, ufo—ueh &
— A[ETH B TN 3 SAH D GR1 127 @ Jadid, FXOT Gioer B I
e WM BY ATAST G¥GA [FaT — JTATF 7 AT 2Y AT 3H AP
& Wy uxd fear e geweff sk sudl 989 wue @ widwfe wy @
AT 3R X8 ® 1% frofa o v F g amite 4 Fafie wr @ sanfie
AR e @ BY IR0 § A gufay sese & smuer ¢ {99
RTATed € 99 41y qE Pl — R B A= e B saie foar
T — fhg, Wi @ g R el g fafem daa Rreraa swga

' g otk afaede A amdcw @ fAwE WNEE. @ ART 500 B A

iy faxfera frar — afifeiRa - Suaw afike o9l 59 929 © aErR
w® 5 fafea “wsi & voe & wgs Wy | uifya & T, v
TeEAT ALE.H. B T 500 & IO A guS{1A ruxrer Fepam Wi wifRa wiar
23 — 9% <94 @ fay &3 o) 7 & aftrees sragemagef, g=o 4r
WIMT FIF q1dT B — SWHY B JTEHAT A& — Afa®r @ | (@re
gure fa. Warw FAR) ...3313

Criminal Procedure Code, 1973 (2 of 1974), Section 482 — Scope
—Petition for setting aside cognizance of offence taken by Magistrate
on the basis of complaint — Held — Truck loaded with explosives moved
to different destinations but from that it cannot be said that the acts
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and omissions which constitute the offence are the same — Same
offence, would mean that acts and omissions which constitute the offence
are one and the same — Except the allegation that explosives were
loaded at Dholpur, the mode and manner in which the offence was
committed at different places are not the same — The provision of
Section 186, Cr.P.C. is not attracted in the facts of the present case —
High Court erred in passing the impugned order — Order passed by the
High Court is to be set aside. [State of Rajasthan Vs. Bhagwan Das
Agrawal] (8C)...3067

qUS GLHAr @iedi, 1973 (1974 BT 2), &%T 482 — =iy — frera
P AR W ARae gRT fod 18 e & "@9e @ U fRd W
Bq aifaer — sfafreiRa — frestes) @ ocr gar g9 B Tae ey
W T, XY 9N AT TE FeT o gFar & quwne Aafeq v et w5
Ud Y WA € — AT sruwrE &7 3ref g £ 9% §@ vd o i aruRe
T s € 98 U Y TS @ ¥ — A 3u afwem o {5 facwiest
®! eiayR ¥ WIET TAr o, i et R aRa R T suR @1 @€
Y aleT A T8 — SUH. B ORT 186 BT IUGH, TAAT UHIOT B
dedt ¥ aefia e star — aEfia atw o Iy v ¥ S Ay
? M@ #1 — 9w WA gRT UG HSY Bl AU BT BT
(RroRen g {4, AET ST SdTe) (80)...3067

Criminal Procedure Code (Amendment) Act, 2008 (5 of 2009),
Section 2 (wa) — See — Criminal Procedure Code, 1973, Section 482
[Uday Bhan Vs. State of M.P.] : (DB)...2722

Fv8 giFar giear (awie) sferfaym, 2008 (2009 FT 5), T 2
(5= ¥) — 3@ — T giFIr giear, 1973, €T 482 (S<a W= f4. 79,
) (DB)...2722

Evidence Act (1 of 1872}, Section 3 — Related witnesses —
Testimony of related witnesses should be examined with the test of
close and severe scrutiny — Their testimony cannot be thrown away
merely on the ground that they are related witnesses. [Rajeev Lochan
Singh Vs. State of M.P.| ’ (DB)...3231

e AT (1872 FT 1), gNT 3 — wyelt wre — wwehy | A
TR1E &1 qddvr, et 8 Ai¥ Hoiv Sar 91 wien 9 e fear ar
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MY ~ F7a] IREET B A1 T AER W AT 61 o o1 & 4
el weh &1 (Tile ataw e fa 7.9, aea) (DB)...3231

Evidence Act (1 of 1872), Section 3 — Solitary Eye Witness —
Statement of solitary witness should be consistent, reliable and should be
of very high quality and calibre. [Rohit Vs. State of MLP.] (DB)...3203

TIET T (1872 BT 1), &RT 3 — VHHIT TG Gl — AR
wrell @1 wem, Wia, frwawsia g anfeg oiv 950 s=m puman Ak
aivyar o1 g1 arey | {ifew A 7. ) (DB)...3203

Evidence Act (1 of 1872), Section 63 — Secondary Evidence —
Photocopy — Will is in possession of petitioner No. 1 which is not
produced inspite of notice — Held — Primary evidence is not available
or that anyone of the circumstances such as non-availability or custody
of the document in the hands of the adversary will be sufficient grounds
for producing secondary evidence. [Kalibai Vs. Ajay] ...3100

T fTT (1872 #7 1) GRT 63 — [flaw ary — wieiwidt —
i, O ®. 1 @ weot A B, Y Afew & qrace awga =9 faar
— affefRa — e Wi Syde 21 =47 a1 ¢t gRkufat & 9 v
Shar f¥ arpuoreEan a1 w@law o AlRar R @ g A s, e ws
TR @ @ 1aiw AR 8| (Seherg 4. orwa) ...3100

Evidence Act (1 of 1872), Section 105 — See — Criminal
Procedure Code, 1973, Sections 397, 401, 399 [Gyanesh Vs, Central
Bureau of Investigation] ..3274

ey AEfray (1872 &1 1), 9T 105 — §@ — TUs {iar Giadr
1973, SRTY 397, 407, 392 (FW 3. A9 R e TAReIIM)...3274

Evidence Act (I of 1872), Section 154 — Hostile witness — Value of
his evidence — Acceptable portion of his testimony — Can also be used in
evidence. [Rajeev Lochan Singh Vs. State of M.P.] (DB)...3231

GIET IEAfTT (1872 T 1) 9T 154 — gafavis wrdft — s
ey wr Yo — SNG] IRAE BT WER AT AT — 9ieg § A’ ST
fear = wwar @1 (Wefle @raa R fa 2., =) (DB)...3231
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Evidence Act (1 of 1872), Section 165 — See — Criminal
Procedure Code, 1973, Section 482 [Raju Vs. State of M.P.] ...3308

TIEy ST (1872 &7 1), €T 165 — §@ — §US §ipar aiear,
1973, £T%T 482 (U], fa. 7.9, 1=9) ...3308

Excise Act, M.P. (2 of 1915), Section 34(1)(a) — Chemical
Examination of Foreign Liquor — Liquor was identified by a Sub-
Inspector who is a trained person and has got vast experience to
examine the liquor — Held — Chemical examination is not the only
manner by which the identity of the liquor can be proved — It can be
proved by the person having expertise in the field. [Jagmohan Vs. State
of M.P.] ...2714

STTHI S rgq, 74 (1915 &7 2) anT 34(1)(¢) — A afawr
&7 vrarafTe geiaer — qia} 91 ygae sy-fias g @) v oft, 9 uw
af¥ifera =afea @ @iy afsr whao &1 9o 9 =ue a9gHe @ —
affeiRa — rafre whenn g afer 1 @ e gt ol Y
. UEE Aifya @ o1 99 — 99 ¢ @i g wifda fear o wwar €,
foras o 39 87 ¥ #ERa # | (G 4 wu. wew) ...2714

Excise Act, M.P. (2 of 1915), Section 34(1)(a) — Conscious
possession of liquor — Applicants are driver and cleaner — The Truck was
in the sealed condition — They have no criminal antecedents — Held — It
cannot be inferred that the applicants were aware about the fact that the
liquor boxes were kept in the heap of the Cinthol products — There is no
evidence against the applicants — Revision is allowed, conviction and
sentence is set aside. [Jagmohan Vs. State of M.P.] ...2714

STIFNT JATE, AH (1915 BT 2), arer 34(1)(¢) — FAer zr
FIE7YTF Feoil — IRTHIV A9 AAF AIX TR & — g7 Hass Rerfa
A o — GueT aTRIE qdqw e — afafeiRe - o frsed adf
freTer o G%dar fF ARdTHIOT 39 a2 |/ g o 5 faeeta sarel @
Y Afer @ T @ T o — IRSEI B favy wew A — gasier
A9, qiufafyg v qveRey aurw | (WmiEs fa. 9u. wwg) . ...2714

For—'eign Liquor Rules, M.P. 1996, Rule 19(2) — Exemption —
MLP. Foreign Liquor Rules, 1996 and the M.P. Excise Act are meant

w
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to ensure maximum revenue to the State and therefore every clause
prescribing exemption is to be strictly construed so that the same is
not misused by anyone claiming exemption. [Pernod Ricard India P
Ltd. (M/s.) Vs. State of MLP.] ...3149

a2eh 92w P g0 1996, a9 19(2) — ge — ad. faaed afe
Prrr 1996 T 9.4, SR A &1 sRw g @ fay aftrear e
gﬁﬁwm%ﬁvwﬁq@ﬁﬁ%ﬁmmmmwmw
FAR T7 § HET ARy, R £ BT B q@1 S 916 I SGST GOl
7 B U | (A Rerd g (wn) fa. (#1) fa =49, ws3) ...3149

Fraud - Any order obtained by suppression of facts or on
misrepresentation would be an order obtained by fraud and would be a
nullity. [Madan Lal Vohra Vs. Smt. Nirmala Dubey] ...2697

7z — qeat @1 foug ev@ A gERYE gRT At e
A2, FUE BRT APUTE AR BT AR md w1 (FEars arew fa
et Prfar g3) ..2697

Griha Nirman Mandal Adhinivam, M.P. (3 of 1972)(Substituted
by M.P. Act No. 4 of 2011 w.e.f. 04.01.2011), Sections 47, 50(b), Housing
Board Accounts Rules, M.P. 1991, Rule 5.4 and 5.7.4. — Addition of
extra expenditure towards cost price — Unless it is established that an
extra expenditure has been incurred after the allotment of the site the
final pricing of the unit by authority is always vulnerable and if found
to be irrational and unreasonable is liable to be declared null and void
_ Board having failed to establish the expenditure added towards cost
price of the land after the date of allotment is not justified in adding
the same towards cost price of land. [Sudha Jain (Dr.) Vs. MLP. Housing
& Infrastructure Development] ...2806

TE frafor Teq afffrad, 4.4. (1972 @1 3)(04.01.2011 o vwret °.
7 ST 2011 @ . 4 BT gfovenfia), anry 47, so(@Y), I8 Frer
s G FaT 4.4, 1991, FraT 5.4 T 5.7.4 — a7d 4o7 @1 F1¥ sfaRaa
sy wigr T — 919 aF ue wenfia T war {F wre @ e uwEw
SRR = SuTd g7 €, TGN gRT se1s B AR B wdT A"
2 aix ofy 99 ofra Ud sgfrage wrm wiar ¥, 9% I AR I
Hiftra fpd ST 3hg 2 — aEes 31 R & weEa G @ arE 5 5
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mvﬁsrwmwmmﬁ'#mﬁwm,wr@ﬁmm
@Y 1Y WSt S w9 21 (e S (s1) L Tl sreRiT vve
THEETR SRAIH<) ...2806

Grila Nirman Mandal Adhiniyam, M.P. (3 of 19 72)(Substituted -
by M.P. Act No. 4 of 2011 w.e.f. 04.01.2011), Sections 47, 50(b), Housing
Board Accounts Rules, M.P. 1991, Rule 5.4 and 5.7.4. — Date for
determining the cost price — Tt is the date when after the scrutiny of
the applications received in pursuance of the tender when allotment is
finalized — Price prevailing on such date is applicable. [Sudha Jain (Dr.)
Vs. ML.P. Housing & Infrastructure Development] ...2806

TE oy 7se Sy, 40 (1972 @7 3) (04.01.2011 @ U Ay
ST 2011 BT 7. 4 FIT URreentfia), arers’ 47, s0(d) 78 97 e
T (197 77, 1991, (797 5.4 T 5.7.4 — @G T B BErko 2 Afr — ag
ge' fafer 8, wiq fafaer @ argever § wra ade @) wher © ywarg seeT
ﬁwﬁwmﬁmw—mﬁr@aﬁﬁaﬂmaﬂwmﬁfﬁﬁlﬁmﬁh
(1) fa. . gl e hwTR sRdniT) ...2806

Grila Nirman Mandal Adhiniyam, M.P. (3 of 1 972)(Substituted
by M.P. Act No. 4 of 2011 w.e.f. 04.01.2011), Sections 47, 50(b), Housing
Board Accounts Rules, M.P. 1991, Rule 5.4 and 5.7.4, — Linking of
cost price with Collector’s guideline — Petitioners have purchased
residential accommodations from M.P. Housing Infrastructure Board
under self financing scheme —Issue revolves round the pricing of these
residential accommodation — Petitioner have confined their challenge
only to linking of cost price of land with Collector’s guidelines — Held —
Unless establisked that determination of market value is by the expert
Committee constituted under 2000 Guideline, Rules by following with
the procedure laid down therein the market value determined by the
Collector will not be foolproof determinant for pricing of the residential
accommodation under the self-financing scheme — These guidelines
are for the purpose of determination of stamp duty and keeps on
changing every year. [Sudha Jain (Dr.) Vs. M.P. Housing &
Infrastructure Development] - ...2806

T Fafor gsar ey, 4.9. (1972 @7 3)(04.01.2011 & gordt =
. ST 2011 BT 5. 4 FIRT Ghwernfa), awre’ 47, so(d), TF fAarfor
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Yoo d@r (199 7.9, 1991, (497 5.4 T 5.7.4 — &G Yo7 # wolFer b
feremfa@en & wrer wier orr — Ardor % w-fawha gieET @ ofaefa W
9. F fFrafor sadvaT dsa | ey e 59 58 — 39 sy
WE B sMa R faes afga @ — arftaor J g g=idl, faa
FavX @ fan-fdey |/ qf1 @ oo qeg @ wo R W 9w
M =t @ — sffedRe — w9 99 9 a7 wenfia =@ fear s 5
TR e BT Fraifon, 2000 feen-fide frem & ofmfa afea fagtes
e g, s gfmfea uftear &1 aras ova fear mar 2, ddeeR g
iR Ty g, @-Rsy giee 3 aafa smarfla @ a1 9ba
T P 5 Ay U B A @ W P o€ st - g famn-
e, g ges @ frafvr @ gyioe 2q @ et s oo el e
g | (qem i () fa. gady. sefyT urs g e s@am=) ...2806

Hindu Marriage Act (25 of 1955), Sections 24 & 26, Civil
Procedure Code (5 of 1908), Section 11 — Maintenance pendente-lite
and expenses of proceedings — Repeated applications u/s 24 and 26 of
the Act have been filed and have been dismissed thrice — None of the
applications have been heard finally and decided on merits — First
application was dismissed by treating the wife as ex-parte — Subsequent
applications have been dismissed as barred by principles of res-
judicata — Held — Lis between the parties in the present case has never
been heard finally and decided on merits at any point of time —
Therefore, the principles of res-judicata are not attracted —
Maintenance has to be paid every month and every month cause of
action is arising — Principal Judge, Family Court erred in law and facts
while rejecting the applications on technicalities — Impugned order is
set aside — Principal Judge is directed to decide the application on
merits. [Sona (Mrs.) Vs. Subhash] ...2865

fo=g fagrg Fferfram (1955 &7 25) areg 24 T 26, fufae wipar
FRTT (1908 BT 5) GRT 11 — THYT 137 vEd AYO-gaor Iiv Hraars?
? &Y — afafd 3 enwr 24 7 26 B o IRER ATl B uwd
fear T AR o 9= wRe fear T — fE=f ) s 3t st vg @
T @ gar T i T f et w wmfeffs fvar - oeh 35t
THUE AT gY WAH A4S WY — UeEEad] aded ot qif=g @
Rigtal g afifa sy @R fear war — aiffafRa — adam goxor
7 ggeRl @ 4= &7 arg 5 uww w9 qt afwm v @ g T alx
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7 € et W =rfeffa faar - gatay @@ 3 Rerta ey
T Eld — TRU-mYor v&AE e erer feur W € ek uRlw we @
FROT ST 8l V8T & — WO ~ATAmely, oA =ed 3 aaateal uw
Faed g PR 37 7 Ay v qeat ) qa @Y @ - aEfm aew
IR — UHE HElR, ggF Tad &1 JEET & ferr gt
W & w fav Fefte fear o (@s (e B gem) L..2865

Housing Board Accounts Rules, M.P. 1991, Rule 5.4 and 5.7.4.
— See — Griha Nirman Mandal Adhinivam, M.P,, 1972 (Substituted by
M.P. Act No. 4 of 2011 w.e.f. 04.01.2011), Sections 47, 50(5) [Sudha
Jain (Dr.) Vs. M.P. Housing & Infrastructure Development] ...2806

7§ 3o 78 dar [T 7.9, 1991, 9% 5.4 T 574 — 39 —
T8 oo s afifaam, 7.9, 1972 (o4.01.2011 B gardt 5.9, Al
2011 T . 4 T FRwenfia), arerd 47, so(d}) (gem o9 (1) fa. T
BISMHT UUS SHIRgday S®RaAURT<) ..2806

Income Tax Act (43 of 1961), Section 220(6) — Petition against
order passed by Deputy Commissioner, Income Tax, refusing to invoke
powers u/s 220(6) of the Act rejecting the prayer of stay by observing
that since the appeal is pending before Appellate Authority, recovery
cannot be stayed — Held — Reason assigned for rejection of the prayer
cannot be said to be justified — On the other hand, it runs contrary to
the object and spirit of Section 220(6) of the Act — Power /s 220(6) is
required to be exercised only when assessee has presented an appeal
— Assessing Officer/Dy. Commissioner has misdirected itself in
rejecting the prayer ~Impugned order is quashed — Dy. Commissioner
is directed to reconsider the petitioner’s application and pass fresh
reasoned order after giving opportunity of hearing to the petitioner. -
[Kanchanbag A Partnership Firm Vs. Union of India] (DB)...2837

STIHEY SIS 7a (1961 #T 43} o7 220(6) — Sfafrm & arr
220(6) ¥ HATT WTHRMAT o7 qeid o ¥ FHR HA Y ATABY IUMYTRI
g7 TRa a1 7ar sy Rrel % o yefw o a8 wfeer w=a &g
Fefier fear war B e adiell wifterd @ ang aa «fva @, ageh
Fl BT TH G wwar, B Aeg wfaer - afifeifRa — gefw @)
FERfY Bg A W BroT F Eifw =W F W wwar - §9d a,
a8 Afrfrad a1 o 220(6) @ 92T AN A 9 FyedT wiTew € — ey
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220(6) & Aavia e ST AT Had w9 aniftrg 2 we Freffch 3 orfla
Tva @ 8 — Prer afed /sugaa F grefar e wv wd @)
frafia fear € — sneifim sy afrEfen — sug@ &1 FRfm e
T fF Al @ amdEd W gafdar & iV Il S gaarg o1 sauy ]9
P UM AT RO ARY URT R | (FITarT ¢ areaxy wH fa.
gfe afe ghean) ) (DB)...2837

Industrial Disputes Act (14 of 1947), Section 25-F — Daily wager
retrenched — Petitioner was engaged only to perform temporary work
in place of a suspended employee — Worked only for 270 days in the
yéar 1994-95 — Compensation of Rs. 30,000/- in place of reinstatement
would be granted. [Shrawan Kumar Chaurasia Vs. Chief Municipal
Officer] ...3146

alenfre fare sferfaT (1947 &1 14). T 25-3% — Qf% Ja7
it Bt vedl — ardl B Ty THAR © e W Pad el e
HIF Y AT AT AT — 99 1994-95 ¥ DI 270 fRwyw wrd feAr —
AT @ XA U¥ 30,000 /—%qd ufusy wwe fear @@ g (saor
R FiREr i i gHhfra are) ...3146

Industrial Disputes Act (14 of 1947), Section 33-A — Interim Stay
of termination of service — Complaint before Industrial Court by medical
representative — Respondent No.2, medical representative in the petitioner
establishment, was transferred from Jabalpur to Mumbai by order dated
14.05.2009 — Alleging the transfer being due to malafide, respondent No.2.
raised the dispute u/s 10 of 1947 Act — However, subsequently services of
the petitioner were terminated — Held — Contentions that the termination
on dispensation of service of the petitioner had no nexus with the dispute
raised — Dispute was in respect of transfer and not the determination of
service, therefore the provision of Section 33 was not violated as would
have led to conferral of powers on the Labour Court in entertaining an
application u/s 33-A of 1947 Act. [Themis Medicare Ltd. Vs. The Asstt.
Labour Commissioner] ' ...3126

lenfire fare sfefraT (1947 BT 14), GI°7 33-§ — da7 g591ftad g¢
Fartw 7 — fufveia sfufafy g staifire =aee @ s e
— geaoff . 2, arht &Y wenusr ¥ fufewia sfafif & aw fans
14.05.2008 EWRT WEAYI § F{¥gs RTTiald fear @ — zemraRm
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gatarqof et siftrafia v gu gowefl %, 2 3 affre 1947 ) oy
10 @ Fala faare Jorm — afty g arh 3 dar wira @ aF —
afifreiRa — 9 5 9o @ faare @ grer I ¥ Qa1 il o1 @i
woe e o7 — e wWEEr @ Wew 7 or sitv 9 fr Qar garitg 8,
gNfdY o 33 &7 Soaws 7w T Tan, Rraw f5 aferfram 1947 37 €
TIRT 33-Y @ 3(9(q ALAET @) YT $¥ | 59 <qraTerd &1 erfeaal &7
g wlar) (NP Afssar fa fa T afre= dax wfirew) ...3126

Industrial Disputes Act (14 of 1947), Section 33 C (2) — See —
Industrial Relations Act, M.P, 1960, Sections 31(3), 108 [Hukum Singh
Vs. Assistant Engineer, P.H.E.] ...3135

gleifire Rare gfefam (1947 1 .14) gy 33 W (2) — ?d@ —
sleifirs aaa afefry wx, 1960, srerd 31(3) 108 ('gjaﬂ? g fa
aRre= Fofifar, dread) ..3135

Industrial Employment (Standing Orders) Act, M.P. (26 of 1961),
Clauses 2(i)(vi) — Petitioner was classified as permanent time keeper
w.e.f. 13.10.2006 pursuant to award passed by Labour Court —
Subsequently by order dated 18.07.2013, he was regularized as Mason
— Petitioner seeks modification of order dated 18.07.2013 to the effect
that he be regularized as Time Keeper w.e.f. 13.10.2006 from the date
of the award passed by Labour Court — Held — Though the petitioner
was granted the benefit of permanent classification w.e.f. 13.10.2006,
but he fails to establish that there were clear vacancies of a Time
Keeper on 13.10.2006 — Same would only entitle him for difference of
wages of daily wage worker and the Time Keeper, however the same
will not make him the member of service in the cadre of Timé Keeper
~Order dated 18.07.2013 cannot be found faulted — No interference is
caused. [Ram Kalesh Singh Vs. State of M.P.] ...2801

sienfre o (vt arder) sffrm, 7.9, (1961 @7 26), @S
2()(vi) — arfl = H7 AT R URG Y R emew @ arpawor
13.10.2006 ¥ YN ¥ @ MY <A HIR & wu & Fifaqa foar Tar —
deUTE AR . 18.07.2013 ERT @ Il @ 0 W frafia Rear T
~ It aE f& 18.07.2013 W TW YHR ®1 uRad+ amwar € 5 =9
[T §T Aard UG 5 W 9t R 13.10.2006 @ wETE ©U @
¥ TEA IR & vy ¥ fFruf fea 9 — affeiRe — Toft areh o
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13.10.2006 ¥ TATEY TU | vy qeff@wer &1 @ 9o far war o, fog
9% 4% Wt $% § 9% 8T % 13.10.2006 & orfq Iux ) W
RiFaar off ~ S99 @ a7 o9a 2 3w o= oy ey A= @ daw
P JAW F TDIR &7, IfUg 9o @ 98 T IR & P A dqr FT
W el 99 — ey fE 18.07.2013 ¥ Ffe 98 o w7 wadt —
FWEY &1 TR0 981 | (M Fow Rig 4 9.9, =) ...2801

Industrial Relations Act, M.P. (27 of 1960), Sections 31(3), 108, &
Industrial Disputes Act (14 of 1947), Section 33 C (2) — Petitioner was
working in Public Health and Engineering Department and was classified
as permanent employees as department was Industry — S.L.P. against
classification was dismissed by Supreme Court— Subsequent concerned
department was removed from schedule of Industry — Petitioner filed
application w/s 33(c) before Labour Court for execution of order of Labour
Court due to non-availability of Forum under 1960 Act — Held — Labour
Court has jurisdiction to entertain the application — Petition allowed..
[Hukum Singh Vs. Assistant Engineer, P.HLE.] - ...3135

atenfre ave It 7x. (19130 FT 27) GRIY 31(3) 108 T

' alen e fAars FfEfTaT (1947 &7 14), W7 33 W (2) — A, @i @R

vd aifret fawmr § erfw o el our fe fawmr seiw e, 9 vend
AR & vU ¥ wffea fear T en - Tffeve B feg wagad. wt
SoHaH ITad g1 @RS v 191 — aogam Wkt foam & et
BT A @ wer T — AfFEE 1960 @ s’ wiv @) aqwereEar
T FROT AT 49 =ARTAT @ AR & Froares 8 A9 ATy B WA
o1 33(HY) ® siaia amdsa ywga frar — afifeiRa — o <arare )
AT TEOT w1 aftreRar & - wfaer deR) (gww Rg
g gofifmr, figasd) ...3135

Interpretation of Statute — Nothing is to be inserted or
substituted in the words used in the statute — If the clear meaning of
the provisions of Rules is available, addition or omission of words is
not permissible. [S.K. Gupta Vs. State of MLP.] ...2497

FIFT & [d77 — S 7 ugaa waEl 4 9 A e a1 gfirenfia
e foar srm =fey — oy Frml @ Susal &7 e aof 9uder 8, a9 Ty
B SIS AT AT FET FTIRT | (TS, TIT [ A9, =) .-.2497
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Land Acquisition Act .(1 of 1894), Section 28-A — See — Civil
Procedure Code, 1908; Section 96 [Kodar Singh Vs, State of M.P.]
...3190

Tfr orof7 ferfaw (1894 &7 1), &Ier 28-Y — & — Ryfaa gl
wiedl, 1908, T 96 (Hiax g f4. 7.9, w=A) ...3190

Land Revenue Code, M.P. (20 of 1959), Section 50— Interlocutory
Application — Locus standi of respondent No. 1 to file appeal was
challenged by petitioner by filing application before appellate authority
— Appellate authority instead of deciding application directed that the
same shall be heard at the time of final hearing — Petitioner filed revision
before Board of Revenue seeking direction to appellate authority to
decide application — Board of Revenue in its turn decided the revision
on merits — Held — Board of Revenue did not have authority to ignore
the jurisdiction of appellate Court to decide on merits — Board of Revenue
ought to have decided objection regarding locus standi only — Order of
Board of Revenue set aside — As petitioner does not want to prosecute
his revision before Board of Revenue, appellate authority directed to
decide objection of locus standi first — Petition allowed. [Chhotelal Gupta
Vs. Smt. Seema Agrawal] ...2782

o veg §ieal, WH (1959 BT 20), &I 50 — Faddl HEETT —
it g1 adieflt wiftresTd @& wwe s wwgd &, gweff w1 gwo
Ffict IWd &1 @ fay g4 o @ affer & gad & ¥ — arfieh
g 3 srdes &1 fafeay s393 @) aae FrefR fva f5 s@ afm
YAAE P WG GAT R — I A e &1 Ay v 3 v
afell yitred) 1 Py wed gY 99 dsd & gud e g
frar — <o wisa A awe enw @ gedErvr w5t vradwl gw fafia fear
— afafaifa — T Wea 1 priv w® At a1 @ fag ol
it @ AftreRar & adEr a1 1 IR Tl — Yo ded Bt
9d g7 W @ aler & Wig § g o [l s @fyg o -
AW HSH BT AT TR — A% ardl s gdae &1 aiftmiss
O Hed B wAE W A, gH o @ AR $ usd vl e
» fay adfieh st « FRRw frar ™ — @fasr G993 (Bleaa
et fa, Amdht S srara) ...2782

Limitation Act (36 of 1963), Section 5 — Condonation of delay
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— Factum of keeping the matter pending for more than 3 years and
doing nothing to assail the judgment of first appellate court, shows
utterly carelessness — No good reason to condone the delay. [State of
- M.P. Vs. Mannulal] .. %19

gREIaT SIfSIfraT (1963 BT 36), &7 5 — fdor @ fory et — 3
a5 ¥ Aftre W 9% Arer @i e @ v gort anfich <merw @ fofa
o getdl 29 @ fau 19 7 5 9 @1 aew, @ @re @ dTuRaEE)
gerfar & — ﬁawwaﬂﬁa%maﬁs‘vﬁawﬁl (9. o fa
T[ard) %19

Limitation Act (36 of 1963), Section 5 — Condonation of delay
—Sufficient Cause — Delay of 516 days — Cause disclosed in application
shows that except for lethargy on the part of officer of Govt at any
stage no other cogent reason has been shown for seeking condonation
of delay — Delay cannot be condoned — Apphcatlon dismissed. [State
of M.P. Vs. Late Abdul Gani Through L.Hs.] (DB)...2690

qREIaT siferfras (1963 &1 36) T 5 ~ Rasw @ fay gt —
qIIT BT — 516 fo71 @7 = — amdea ¥ yse fHar 74 «RoT
<urtar # 5 faere @ fag weY 2g SRR @ AR @ oY ¥ aree
ot Bl fFl) ypd WX I I ygd ST T =90i4T 741, & — faes
A% TE fea o wear — smdeT e | (1Y, Wy . gae arsge Th
g1 faftrs SerTiRe) (DB)...2690

Limitation Act (36 of 1963), Article 54 — Limitation for Specific
Performance of Contract — Defendant denied to execute the sale deed by
sending reply to notice on 17.10.2000 — Period of three years would start
from the date of denial i.e. 17.10.2000 — Prayer for Specific Performance
made in the year 2004 —Suit for specific performance of contract barred
by limitation. [Haribabu Vs. Himmat Singh] (DB)...3160 -

TRIET ST (1963 @1 36), JeBT 54 — wiier & fRff}w
T 8 e — Sfrard)l | 17.10.2000 F W FT wa@ AddY w4
frete &1 Fones ot @ gor frar — o= 9o @) sl ser @ faf
Freafa 17.10.2000 € aww whfY — fafafdfic aremr @g wiefar adf 2004
o1 g - wiawr 3 fafafife oraw 2g are aReiar g aftfa) (sRarg fa
frera Rig) _ (DB)...3160
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Mines and Minerals (Development and Regulation) Act (67 of
1957), Section 9 — Royalty — Assessment — Notional Conversion Factor
" —There is no express provision regarding notional conversion factor
to be applied during assessment — Assessment of Royalty amount must
be commensurate with minerais removed or consumed by lessee — It is.
open to the Assessing Officer to reject the claim of the assessee and
instead apply a just and reasonable notional conversion factor —
Notional conversion factor that for manufacture of 1 tonne of cement
1.6 tonnes of limestone is consumed, has been fixed by impugned
circulars — All cement companies have been directed to ensure
installation of weighbridge as per specification for ascertaining correct
quantity of removed limestone — If licensee has any objection for
applying notional factor, can cause to weight the removed limestone
for the purpose of computing Royalty — Conversion fact cannot be
termed as unrealistic and arbitrary — As lease has been granted by
State Government and returns are to be filed before State Govt.
therefore, there is no impediment for State Government to issue
administrative instructions — Instruction contained in circular that
“Whichever is higher” to invoke notional conversion factor is quashed
— Matter remitted back to the Assessing authority to re-examine the
issue afresh from the stage of filing of returns — Petition disposed off.
[Grasim Industries Ltd., Neemuch Vs. State of M.P.]  (DB)...2959

&7 g afrar (fFera v fifraa) sftfaer (1957 &7 67), s
9 — wraeet — FEfvr — Freyfae eaTaver Yord — ST BUTART UE
w1 Efver & st arp ) ot @ g9 & wid afirerea sudy 9
— NIed] Bl W@H BT Freiver ucerwme g e A suatr fed
R Efet  wrer gl w9y e - faivr afteer), feftd @
TR B adER I Uear § Y U g9 mmifaw et giwged
DIEUlTE BUTTRT TOTH AT B HHAT & — BIEI1H SUTAROT [OIF 16 1
e ¥ide @ SWeT ¥g 1.6 T g UR Sugdd sidal 3, & anefm
afvemt g fifvee fear mar @ ~ werd @ g gent & W W=
gifaa w1 @ far MfdfReargar ole wier g fear s
gfiftaa o=@ @ few adf e owfr & g @ & - afx
ATAERST F FTeUt® [UH AN, HE D AR B amEv 2, §w
R BT GIAVET & A 8g Tl T g7 UeRl &1 9id wxar aedr
g — PRI a6 F JARGAF CF WA 78] @1 o "har — w9l e

fa
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TS WRPR gRT Yeel ueH faar @ 8 ik Red o o0 @R &
A UET B 2 OGRS aw oWl v @ faw e
TXHR BT B 97 TE — FIAULTE TUIAROT [UIS BT JqAT A @ ol
oz § safde sy fF o H szr & aftrafen — Prafvor
gifterl &t Red uvwgag o3t @ uw9 4 @ AR 9 faaee &1 g
wfievT w7 2g wwar afrd i — wfuer @1 Freery faur @) (@im
ssiw fu., flwg fa. 5.9, I=3) (DB)...2959

Mines and Minerals (Development and Regulation) Act (67 of
1957), Section 11(5) — Mining Lease — Natural Justice — Petitioner
was aware of changed date which was duly communicated by authority
— Petitioner did not appear inspite of intimation — No violation of
principles of natural justice — Further matter not argued on merits before
High Court — As petitioner did not appear before authority therefore,
non-supply of comments of Central Government do not affect the merits
of the c¢ase — Petition dismissed. [Ideal Minerals (M/s.) Vs. State of

"M.P.] : .2766

@17 v afyor. (e siv f[afr) safemaam (1957 &7 67), &7
11(5) — @77 ycer — FefiEw =g — ard gt i fify 8 srwra e
R it gRT W e v/ Afiya fFar T4 o — ¥EA $ arEeE
At wuftera €Y gam — Jufifes = & frgial o7 geaud T8 — 39@
FfyfRed =9 <A™ & e ORI WX WA W ue qel fedr man —
e uIitrer @ wue gl woRer T gom, WY ¥ WK gRI
feogofy gem =€) fod 99 @ THROT @ YUISIE OX AT TE USTT —
arfyer el (aefeea fafmew @) fa vy, w=3) ...2766

Motor Vehicles Act (59 of 1988), Section 166 — Claim Petition
— Entitlement — Delay of 266 days in filing E.I.R. after alleged accident
— Number of vehicle not given to the police — Named insured vehicle
not proved to be involved in that accident — Insurer not liable for giving
any compensation —Direction for paying back the claim amount to the
insurer alongwith interest 6% from the date of this judgment. [National
Insurace Co. Ltd. Vs. Santosh] ...3023

alev T SRYIT (1988 FT 59), HIT 166 — FI9T TUBT — FHGINT —
aftreRm geest @ uvar Yo gEar RNE gy $37 A 266 AT @1 fdems
— @ P TR g B R - e fifte 3w S9 gEeT A
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wife 91 wWifag -l — el o ufaer o @ fav sifcanis = —
dmreal g fofa 9 [ @ s wfiwa e @ |1 69T A 9 AT
o &1 fFRw (e $vals . fa. A dai) ...3023

Motor Vehicles Act (59 of 1988), Section 173 — Accident took place
while crossing the railway gate when the driver of the truck just started to
cross the line suddenly passenger train came and by hitting caused damaged
to the truck — Resultantly driver-cum-owner and cleaner died — Held —
Since deceased driver-cum-owner of the truck was responsible for causing
accident due to non-following the common traffic rules dependents of the
deceased can not claim for damages for the deceased’s own negligence ~
Insurance Company cannot be held to indemnify the liability — Risk of the
owner is not covered under the policy. [Sharif Khan (Deceased) Through
His L.Rs. Vs. Union of India] ) ...3183

#lev g1 ST (1988 &7 59), &IV 173 — ¥ 1€ IR A 99
gele SIRT g%, 99 §F YIRaY 39 TS UR B4 o, S Iel 3
arft 3R THHR AR ©F B Afy BT B — TROTREET FIFa—gE—ard
AT Tl R B g g¥ — afifraifRe — 95 7ao o gEfx—ws—rh
ERT W Aarard FraEl &1 ares 987 f5d e @ g r s1ka a3
7 fay a8 @d frieR o, qoe @ aifdm wd qae @) sdar @
mfgfd 2q 3 7w wed — € S Bt il 9 afigfif @ g
afifaetRa 9d fear o1 wdwr — wrlt o1 wifew, offesft @ sfofa
areoTica TEl | (eN% ' (gae) s fafve wfafafer f4 gfee aie
gfea) : ...3183

Motor Vehicles Act (59 of 1988), Section 173 — Since risk of the
cleaner travelling in truck for maintenance or operation of the truck is
covered under the policy, his heirs are entitled to receive compensation
to the tune of Rs. 1,46,000/- with 9% interest from the date of filing
the petition. [Sharif Khan (Deceased) Through His L.Rs. Vs. Union of
India] ...3183

#lev 97 FEAfITT (1988 BT 59), GIer 173 — qf% wifah 3 arafa
SF B AR T o1 B fAY T A g % @ TR BT onfEe
ATeoIfad 8, 9@ 9IR9, ¥. 1.46,000 /— AIFADT YIqd &3 =) falr 4 o
aftrera =g @ wrel yiieY 9T N @ Fhar 2 | (TN @I (Yud)
g faftre sfafafr fa. gfee afw sfean) ...3183
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Municipal Corporation (Appointment and Conditions of Service
of Officers and Servants), M. P. Rules, 2000, Rule 10(3) — Promotion —
Rules are statutory in nature — Promotion granted to the Petitioners
after approval of the State Govt. —Petitioners also joined on promoted
posts —Approval was subsequently withdrawn without affording any
opportunity of hearing to the Petitioners — Even otherwise objectors
were not eligible to promotion — Petition allowed. [S.K. Gupta Vs. State
of ML.P.] ...2497

Fegiferd Frmm (GfeemRal va sHqiRal a1 Frgfas aar dar
¥1d) 757, frgg, zooo, a7 10(3) — gei=rfa ~ fraw, ST @0 B @
— FrETOT S gy, U WRaR @ Aled @ gwhrtd & W —
ey 3 wi=RT @ R W srfuwer o fear — Ao B g @
F1g gawx 53 fom oAt & acuw 9w faar 3T — e )
EqEal ggi=ia & o ard Y o — afuer #o) (Tuw. Twr fa. =,
Y. Is4) ...2497

Municipalities Act, M.P. (37 of 1961), Section 26(2) &
Municipalities (Election Petition) Rules, M.P. 1962, Rule 19(2) —
Security for the Cost — Applicant has not deposited a sum of Rs. 250/-
as security for the cost of the revision with the High Court “at the time
of presentation” of the petition — Due to non-compliance of the same,
this petition ought to be dismissed — Held — When the decision passed
by the Judge has been challenged by filing the revision before the High
Court u/s 26(2) of the Act, then at the time of presentation, the security
of the cost must be deposited and after pointing out of the defect, if
such deposit is made in the later part of the day, it would not come
within the connotation “at the time of presentation” and it would lead
to consequence of dismissal as specified in the later part of sub-rule 2
of Rule 19 of Election Petition Rules. [Deepak Kumar Soni Vs. Ashok
Kumar] - .-.3267

TIRUIferE] FEFg% 77 (1961 &7 37) SRT 26(2) TINGHTdT
(Fraf=rr wfasn) fam, .9 1962 Fram 19(2) — @at & forg wfirgfar —
AdTE A g WETGd ¥ At @ Cuwdleww @ way agdeaer 3
ad o foag ufofd @ ST 9 % 250/ @ @H 0 g B - 9 B
AT @ SR T qiia®] o @i far s arfey — afrfreiRa -
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w19 =rarefer g wiRa fofa & gAtdy 29 g, sy a9 e 26(2)
@ Aqia S SATTAY B gHer T uEgd f5ar wat @ a9 g e
% W, gal @ far afeqfy o @Y 9 anfeg aiv gfe < gl @
Ttz Aafy 9% B 99 faw a9 7 W fear i 2, 97 Cuwdiew @
Ty @ si-aid T AW AR swer R @iyt g st e
frrat== arfasr g @ fga 10, Su-—Faw 2 @ amt @ w1 ¥ fafafdfes
B (@UF FAR Wi+ 4. ame §aR) ...3267

Municipalities Act, M.P. (37 of 1961), Section 47 — No confidence
motion — Recording of satisfaction — It is not necessary that the
Collector should conduct a enquiry with regard to identity of persons
as submitted on behalf of the appellant —The affidavits filed by the 12
Councillors and their photo identity card alongwith the report of the
C.E.O. are sufficient enough to record the satisfaction about their
identity and if the list and other documents submitted by the C.E.O.
also supports the same, the Collector can proceed in the matter by
recording the satisfaction and in doing so as is done in this case Collector
has not committed any error — Appeal dismissed. [Kamal Kant
Bhardwaj Vs. State of M.P.] (DB)...2491

TIRYIITHT AETTT5, TH. (1961 &7 37), €T 47 — IIvaNeT FEard
— ggfic sftferflad &1 wrar — 98 4aws wEl f5 ey, 9 aafwar
B UgAM & W™ H @i garfad s oar & sdiareff $91 o 9 gga
foar mar — 12 arsfsl T 9Rga wuer U= ik Wit 3 Rad ®
9% wiel TgaM UF, S99 UsaE & IR ¥ wgle sffafaa fed o=
» fod maiw @ @l afy Wdal. am vge g3 @ o cwmaw ft 5@
&1 wael+s wvd €, odgde wygfe afufafas w3 v ¥ sfadt ==
goar g AR ¢ur oxa A, our 5 59 uwwer ¥ fear T @, dddex @
H1F g T& FI@ @1 § — afa wfs | (e9a a9 TR f4 7y
) (DB)...2491

Municipalities Act, M.P. (37 of 1961), Section 172(2) — Appeal
against the demand of tax which was rejected by the trial court on the
ground that the petitioner has failed to deposit the amount claimed
from him ~ Subsequently petitioner has deposited the amount— Held —
Section 172(2) does not provide the payment of disputed tax as
condition precedent for entertaining an-appeal — Such appeal can be
admitted or entertained only but cannot be heard or disposed of without

i
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pre-deposit of the tax — Trial Court has not afforded any opportunity
to the petitioner to deposit the amount of tax — Impugned orders are
quashed — Matter is remanded to the trial court to decide the same on
merits. [Ramlakhan Tripathi Vs. Chief Municipal Officer] ...3143

FAGTorpT FEfTas, 9. (1961 &7 37), &N 172(2) — B B WO
3 favg afla, Rt T Smarer g1 39 ek W) arefiee frar fs
qrdl, S TTET B T A T B R Ahe R&T — AT A deugEra
WA o B ¢ — AR — arr 172(2) el e @ gaaE @t
I BT HY v AT T B vy A Suafer ) s — 979 g
& dad WHR ¢F T fHAr W1 "war @, W ugd o} &l oA fd
fe=m =T o fverar w€Y S a@ar — fEner |[mre 3 arh s o
a3 B fae @i smer var T fear — anEifw ey aftrefse —
Toratyl W Piftfa w3 @ fay foamer =marem st amer sfad i fear
Tar| (rEdes P fa fie giifte arem) ...3143

Municipalities (Election Petition) Rules, M.P. 1962, Rule 19(2)
—See — Municipalities Act, M.P, 1961, Section 26(2) [Deepak Kumar
Soni Vs. Ashok Kumar] ...3267

TIRgIferer (FafaT aifaer) s, 7.9, 1962, (599 19(2) — @@ —
TIRGIfereT Aefad, 4.4, 1961, gy 26(2) (Dus AR AN . sos
FAR) ..3267

Narcotic Drugs and Psychotropic Substances Act (61 of 1985),
Section 8/18 r/w Sections 29, 37, 42 & 67 — Accused supplying
contraband opium more than commercial quantity to the co-accused —
Cannot be released on bail generally — Application for grant of bail is
rejected as being without merit. [Suresh Vs. State of M.P.] ...3303

wWrew JIer Fiv Fagardt gerel sfefam (1985 #r 61), anr |
8/18 WEUfod NIV 29, 37, 42 T 67 — IFgaa | wE-alRFE w
Tifoies Arar @ aiftre fafafig ey yerg fvar — wrn= 39 @ o
WX TE BIST W W&ar — fa=r iy &7 Y @ A, SeE| v 5
WM B AT AR fFEr ) (R R Ay, <) ...3303

Narcotic Drugs and Psychotropic Substances Act (61 of 1985),
Section 20-B IT (C) — Sentence and fine — Sentence and fine awarded
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to the appellant is the minimum stipulated under N.D.P.S. Act is not
excessive calls for no reduction — However, the sentence imposed in
default of payment of fine for one year is excessive same is reduced
from 1 year R.L to three months R.I. — Appeal is partly allowed.
[Pradumanlal Kushwaha Vs. State of ML.P.} ...3254

wrg® 1 9fer v T7HErE gered I (1985 BT 61), VT 207}
II (&) — zosrRer vq grefqve — afrenefl &1 s@E vy rar qvsewr vd
arefers, el vy aiftifrnt @ siadfa faar ar g7 2, W senfrs
T8, R 'er @) argrgaar T — fheg adfTe @ wfawy ¥ aftrifia
TP q% BT GUSIQY AT B, 99 1 95 @ UHA FRMATE 4 G di
e AW srEN fear @ — afiw s qeR | (FgEeeTa SeEnET
H.9. I=49) 3254

Negotiable Instruments Act (26 of 1881), Section 138 and
Proviso to Clause (b) of Section 142 — Limitation — Time Barred —
Complaint u/s 138-A of the Act was filed — At a defence evidence stage
it was pointed out by the defence that the same is time barred — Then
application u/s 5 of Limitation Act was filed — Held — An application as
per proviso to clause (b) of Section 142 of the Act must be filed alongwith
complaint — Such application is not maintainable at subsequent stage
i.e, after taking the cognizance, if the Magistrate took cognizance on
the time barred complaint, then this defect cannot be cured by filing an
application for condonation of delay at later stage — Magistrate should
not have recorded the conviction as he has erroneously taken the
cognizance on a time barred complaint — Application is dismissed.
[Keshav Chouhan Vs, Kiran Singh] ...2744

IHTRY feread S (1881 &T 26), SITRT 138 37I¥ INT 142 & @WE
(@) &1 gvgw — R — g T — aftifray @ eRT 138-v @ Aol
Rrema vwa &1 § — 399 uEg © US9 W 9919 e gIRT 3 AR
P fean T 5 a7 W avfa & — o9 uRRfon s & T 5 @
Fava AT vwgy fear - afifaiRa — aftfrm &) arr 142 @
s(d) ¥ WaF @ IR IEET B Rrenm $ wr awga far § e
e — SS9 e, yrEaad! UEHH R By T @efa weme fad
oM @ uvaTd afy AT wm affa Rrera o gee o @ 99
9 3R @1 gER, IR B ypw W Rem @l Aol 3g e uwgw
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o @ fear o1 wwar — afaede &t swfuafy affafag 58 o
=gy of), Shar fy e W affa Rrera &1 gfeqel vv | e foran
¢ — Imag |iw | (g atem A faxr Rig) ...2744

Negotiable Instruments Act (26 of 1881), Section 138 — See —
Criminal Procedure Code, 1973, Section 482 [Mohd. Aasim Vs, Anil
Kumar Saraf] «.2718

TeBTT Forad AT (1881 T 26), ST 138 — 3@ — v giHar
Gledr, 1973, &7 482 (Atevag e f4. afTa §AR W) ...2718

Negotiable Instruments Act (26 of 1881), Sections 138 & 141 —
Complaint under Sections 138 and 141 — Petitioner, Director of Company
arrayed as a party —Petitioner had neither signed the cheque in question
nor there is allegation that the petitioner is the Managing Director of the
Company —There is also no allegation that the petitioner was in-charge
and respoensible for conduct of the business of the Company at the relevant
time — Trial Court has committed an error in taking cognizance of the
offence u/s 138 of Negotiable Instruments Act against the petitioner —
Complaint filed against the petitioner is dismissed. [Sonali Thanawala
(Smt.) Vs. M/s. Rahul Ginning Industries) 2739

Ty forea AT (1881 &7 26), SVT¢ 138 G 141 — SIRT 138
T 141  JaTa RreEga — ardl, o9 o7 FRu®, 3 EHeR © oy ¥
nfre fFar Tar — gl | 9 9t vea 39 W e 5 sl 9 & @i
e 3 fo Foh &1, udy Fewe = € — a5 A gfrees a8 5
QAT G5 Al 99 o i AN F FRITR B WATAT 8g, Seava i)
AT — fERT STy 7 49l @ v wer foaa afifam ) axt 138
P AN AR FT I AT, 9 FIRG 8 § — Il 3 fvg vwqd
¥ ¥ rera wfRe | (@t emmarer (o) 4 A wga Rl
FeTEI) . ...2739

Panchayat (Powers and Functions of Chief Executive Officer),
M.PE. Rules, 1995 - Change of Service Condition ~ Transfer of petitioner
to Rajiv Gandhi Watershed Mission cannot be said to be on equivalent
post —Petitioner’s service conditions are changed — He is deprived to
perform statutory duties attached to his post. [Pratap Singh Mandeliya
Vs. State of M.P.) ..2792
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TIId (T Prdqias Afgared a7 afdaar aiv w1d), 8.9, 7,
1995 — ®ar wd 4 Fgend — < e afexets e ¥ arh @r
RITHART TS U8 X fFar sy 98] $el o 96T — ard &) dar o
el ¥ € — 9 AT ug @ WA B dde &1 uraT wvt @ afa
T | (g Riw w23feawr fa. 7.9, <=a) ...2792

Panchayat (Powers and Functions of Chief Executive Officer),
M.F. Rules, 1995 — Transfer — Malicious in Nature — Entire action of
transfer is based on bald complaint of Ex. M.L.A. — Cannot be said to
be in administrative exigency or in public interest — Since petitioner
was shunted before he could resume charge on irrelevant consideration
— Transfer order is malicious in nature. [Pratap Singh Mandeliya Vs.
State of M.P.] e 2792

vIrId (967 FEaE dfrent # eafeaar siv wrd), 2.9,
1995 — YTTIAYY ~ [Q9Y0 w@vy 7 — RIATaRe # aqvl srdand)
Taqd fumaw 81 werer R w e - gemete qier ar
al®fRd ¥ TE T W whAr — P awTd @ W A B SGP gRT
TEHR UEYT X WhA € Ugel € AP T — wwrRer e fgwgef
w@ey 3T 8 | (99w e a3ferr fa. w.y. wwa) -..2792

Panchayat (Powers and Functions of Chief Executive Officer),
M.F. Rules, 1995 - Withdrawal of Monitoring, Drawing and Disbursing
powers — Held — Once interim order is passed staying the transfer
order, it was not proper for the respondent to take away monitoring,
drawing and disbursing powers from the petitioner — Attempt is made
to nullify the interim order liable to be deprecated. [Pratap Singh
Mandeliya Vs. State of M.P.] w2792

71T (759 SATaF JfFRT 1 TfFaar giv ar), 7.9, frr
1995 — I, HIEVOT I glrawer #1 vifaar awe o wrar —
AtafreiRea — @ AR TomeTaRer aee ) Aw @ Falkw arw uila
frad ot o uweff @t Al @ srpEaon, amevor aiv SR #7 wiear
aro oW1 Sfad Wl o — ofaRw ardw @md B w7 wArr fear T,
fae=ia €1 (vamm R w3frr 4. wy. =) <2792

Panchayat Service (Discipline and Appeal) Rules, M.P. 1999,
Rule 4(1) — Suspension of Panchayat Secretary by Collector —
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Challenged on the ground that C.E.O. is the disciplinary/appointing
authority and C.E.O. cannot be treated as sub-ordinate to Collector —
Held — C.E.O. must be treated as sub-ordinate to Collector as he is in
lower rank/position and class in comparison to the Collector — Collector
is competent to place the petitioner under suspension — Impugned
orders are appealable — Petitions are dismissed. [Dashrath Singh Vs.
State of M.P.] ...2789

yvgrgd War (FgeraT v gfie) fras, qH 1999, AT 4(1) —
Fadevy gIT UaraT 9iag @7 foeT — §9 auR ) gArd €6 7 {6 =
srfurfas aftren), sematie /Frafea after @ oo 1o sdutas
aftrer) o wagex ® asfer T AT o wear — AftEiRT — e
FrAufae afteT $ sddex @ sEfier A W @Ry @it Fdees
& g A 98 frad g /atER ok gel F arar @ — A @ Prdes q
Y B fav Tedey 9EH © — el sy sfielm @ - wfuerd
i) (gerer g fa4. 1.9, 97) ... 2789

Penal Code (45 of 1860), Sections 100, 103 — See — Criminal
Procedure Code, 1973, Sections 397, 401, 399 [Gyanesh Vs. Central
Bureau of Investigation] ...3274

qUe WIETT (1860 FT 45), GITY 100, 103 — 3@ — TS FlHaT Aledl,
1973, grery 397, 401, 399 (FRw f4. A=a =@ atw gfet)...3274

Penal Code (45 of 1860), Sections 107 & 306 — Abetment to
commit suicide — Demand of due loan — Does not amount to instigation
—Demand made by petitioner from deceased did not amount to threats
—Does not amount to abetment to commit suicide. [Radheshyam Vs,
State of M.P.] ..3289

3vE GIETT (1860 HT 45), TR 107 T 306 — HTHETAT DINT Bvd &
Rre guiver — @9 T F AT — IHWES B Hife F T A — A=A FN
Ta@ @ oY T A, aFat H B A A4 sl — aroreen IRT wE @ fag
T A B F Y amar) RETEm AL A ) ...3289

Penal Code (45 of 1860), Sections 148, 149 — Common intention
— One of the accused is alleged to having double barrel gun but did not
cause any injury to anybody — Nothing had prevented him from firing—
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Presence of the accused on spot doubtful — Liable to be acquitted.
[Rajeev Lochan Singh Vs. State of M.P.] (DB)...3231

US Wiedl (1860 T 45) SIere” 148, 149 — WrHIT Irery —
APl 0 @ ve Al B ara gl 953 oft, vy gws fewht @
¢ gic FIRT 78 # — s Mt 7o | feeft 3 AP T o —
HCTRIA WX g @1 wuferfy WReras - stwmam fed W ate
Gfta wem e fa. 99, wsy) : (DB)...3231

Penal Code (45 of 1860), Sections 148, 149 & 302 — Common
intention — The accused person is alleged to have caught hold the
deceased and dragged him and gunshot fired from close range by the
main accused — No sign of dragging were found on the body of deceased
— When main accused could fire from a very close range, then there
was no necessity of catching hand of deceased taking the risk of getting
injured — Allegation of holding deceased doubtful — Liable to be
acquitted. [Rajeev Lochan Singh Vs. State of M.P.] (DB)...3231

GUS GIFGT (1860 FT 45), STRTV 148, 149 T 302 — GIHIT FToT —
affrgga 3 afola 0 | 9w W gest atv 9} weer gur gea
AR g1 odE ¥ dg® @ Mol werh ¥ — 'R W w7 el
ﬁmﬁqwﬁmﬁwﬁww—wﬁg@a&qaﬁagaﬁmﬁ
Ml TS WHAT o7 T ATEd B BT A IoTd gY [ BT T THSI
BN IATRAFAT TR ol — AT B TP O BT A wEEE —
dvqaa 52 ot At (el ot fig A wg. ww) (DB)...3231

Penal Code (45 of 1860), Section 302 — Murder — Ocular and
Medical evidence—In E.LR. solitary eye witness had stated that assailants
had assaulted deceased by means of lathies but in Court evidence improved
his version and stated that Gupti, spear etc. were also used — No
penetrating wound was found — Witnesses are related witnesses — Motive
ascribed also not proved — F.LR. also lodged within 15 minutes although
police station was 8-9 kms away — In absence of corroboration, evidence
of solitary eye witness cannot be relied upon — Appeal allowed, appellants
acquitted. [Rohit Vs. State of M.P.] (DB)...3203

775 WIear (1860 BT 45), €I1%T 302 — §c47 — Fael v7 Ffrediy
ey — vod quem Raid o ageef wel 3 s fear f5 suamast S
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qaF U afeal ¥ wwan fpar fevg wrew wiew § o aeiq @b
ey iR wer fbar 6 el e oty «f sy fear Ty o — BiY
et @7 °ra TEY 9T T — wefrer wael wraftrer € — qorr @ fgs
Y wifya 7€ fear wan — vem gau1 Rad H 15 fafe @ ofiov <& A
¢, wufr o s—o Rl @ g8 W o — yfewmver @ squRedy 7,
veara dgae! @ wen w fwaw T e s owear - edla A9y
arfremeffrer gtoqa | (RifRa fa. 7.y, <o9) (DB)...3203

Penal Code (45 of 1860), Section 302 — Murder — Presence of
witness — Complainant lodged the FI.R. immediately after incident —
P.W. 14 although declared hostile admitted that he took the deceased
to hospital and complainant was with him — Presence of complainant
who himself had sustained injuries cannot be doubted. [Rajeev Lochan
Singh Vs. State of M.P.] (DB)...3231

YU FIEGr (1860 @7 45), €T 302 — §eqr — wiefl @1 guRkerfo —
Rreasal 4 "HeT @ |RA UG yoH A Ruid T owg - 4
14 Tty ver Faxie wtfyye fpar T, sws Wior fear 2 % 98 qae &t
ffrearad & T o A Rremasal SWe Wi o1 — fuerasal R
wWa T g B &, @) sufefy w Wiy 9E€ fHar o e (el
e Rig fa. w9, w=a) (DB)...3231

Penal Code (45 of 1860), Section 302 or 302/34 — Common
intention — Appellant did not make any assault on the deceased and he
had no fire arm with him at the time of incident — Appellant did not himself
commit any overt- acts — Main accused took out a pistol and fired at
deceased —It is possible that appellant may not be having knowledge that
main accused had hidden a pistol in his pocket—Once offence is committed
appellant had no option except to leave the spot —Held — Common intention
could not be, therefore, attributed to him, to render him guilty with the
help of Section 34 LP.C.—Hence, his appeal accepted —Appellant acquitted.
[Rajendra Vs. State of MLP.] (DB)...3247

§UE WIiedr (1860 &7 45), T 302 J7 302,/34 — WA 31T —
afiareff 4 qad W BIE waar A frar v WS U Hewr & WA
ar=arger wd ar — afianeff ¢ WY e yoa wmeg siva e eI -
1= afrgad 4 feed frareh ik qae W i Tar - a8 d99 2
arfrereff 3 8 wear €, 9% W) 1 8 % T afga 3 qr e
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ﬁ'ﬁmqﬂ%—wwmaﬂﬁaﬁﬁﬁa}mmaﬁﬁ
meﬁsﬁﬁﬁrmuaﬁs‘ﬁmmﬂﬁan—mﬁafﬁﬁ—wﬁw
AEH. DI ORT 34 3T WeaT 9 S ) o @ BRI, SUST QI
mﬁmﬁﬁwmm—mﬁ:wmﬁﬁﬁmaﬁﬁ—
Fdiereff Qw1 (T fa. ww. we) (DB)...3247

Penal Code (45 of 1860), Sections 304-B, 302/34 & Criminal
Procedure Code, 1973 (2 of 1974), Section 228 — Framing of Charges —
Murder — No evidence which may go to show that either the applicants
caused any injury upon the deceased or caused the same with an intention
to cause her death or even with knowledge that the injury would result in
death ~ Nothing on record to show that death was culpable homicide in
nature —Applicants cannot be said to be responsible for causing any injury
leading to death of deceased — Hence, charge u/s 302 or 302/34 are set
aside. [Rani (Smt.) Vs, State of M.P.] ...3055

qUE AT (1860 BT 45) GV 304 302/34 T TS ghEAT
wiedl 1973 (1974 B7 2). &I 228 — RIT favlT 59 w97 — Eear —
aﬁim&wﬂﬁmwaﬁmﬁﬁﬁmmmﬁw#qwaﬁaﬁﬁ
e BT B 7 SHS Y BING B B AT ¥ 997 T FIRG AT
W1 I% 99 e Y A 5 9w e ¥ 7o e1d i — 1w Twi @ R
mﬁaﬂ@wﬁﬁﬁiﬁq,mﬁmma%waﬁaﬁ—qﬁﬁﬂ
P AT BT PRV T N A Aie B w1RT = D R akdgETer
aﬁaﬁ?mvﬁﬂﬁfwmm—m:srmsozmsoz/uiﬁafﬁa
AT AT | @ () B wg. ) ...3055

Penal Code (45 of 1860), Sections 420, 467, 468, 4 71,120-B, 34
— See —Constitution — Article 226 [Avinash Dubey Vs. State of M.P.]
(DB)...2507

305 HIeTT (1860 BT 45), £INIY 420, 467, 468, 471, 1209% 34 —
RE — GRErT — sy 226 (afrmer g3 L AW xrsa) (DB)...2507

Penal Code (45 of 1860), Section 498-A — See — Criminal Procedure
Code, 1973, Section 482 [Naveen Vs. State of M.P] ...3310

TUS HIZTT (1860 BT 45), €T 498—V — @@ — 5v% yfpar widr
1973, €T 482 (A7 fa. 7.y, <row) ...3310
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Prevention of Corruption Act (49 of 1988), Sections 7, 13(1)(d)
Rwi3(2) - Iilegal gratification — Accused in his statement under Section
313 Cr.P.C. admitted the prosecution case however, took a defence that
the amount was received towards repayment of loan which was earlier
given to complainant— Defence witnesses-are not trustworthy as they are
trying to shield his sub-ordinate — If evidence of lending loan is accepted
without any documentary proof in support of alleged loan, it would be
virtually impossible to convict any bribe taker — Appeal dismissed. [Dilip
Sagorkar (Dead) Through L.R. Vs, State of M.P.] (DB)...2694

gETIIV [areer JTEraT (1988 &1 43). s°1¢ 7, 13(1)(S7) weufoa
13(2) — Fde gRIYT — AMYF 7 TUE. BT TR 313 & JUT AT F
aftratsrT g &t Wer fHa fag o 99 faar f5 ot 37 1 <o,
FoT Bt ATl B i o ura &1 ¢ off, g qd & Rremasal < fa
Tar o — Fama gl feawia 79 @it 3 au e & 1A @51
7aR &R X8 § — afy afrefn spor @ wwelw A R fal) Swrasl |@qa
&, 2 four wr Wer fear 1, @t fed Reaa |9+ 99 91 <iufiig
SN I IGAT g — It wilRwr | (froflt wrmiver (a@) &
fafere gfafafer fa. 7y, w=a) (DB)...2694

Prevention of Corruption Act (49 of 1988), Sections 13(1)(3)
r/w Section 13(2) — See — Constitution — Article 226 [Avinash Dubey
Vs. State of MLP.] (DB)...2507

grergre [Aareer sifSfaa (1988 @7 49) iy 13(1){d) wwwioa g
13(2) — @ — wigrT — JgP7 226 (@fmw g3 fa wu. wsaw)(DB)...2507

Railway Protection Force Rules, 1987, Rules 153, 158 & 217 .
See — Service Law [S.P. Singh Vs. West Central Railway] ...3138

Va7 guerr wer Py, 1967, R 153, 158 T 217 — @ — @ Ry
(va.dl. Riz fa 9w d=<a ex) ..3138

Service Law — Correctness of grading made in ACR — On
receiving the report of Reporting Authority petitioner was graded as
‘Excellent’ Officer by the Reviewing Authority which was changed by
Chairman-cum-Managing Director on the noting made by the Secretary
to deny promotion to the petitioner — Held — Since Secretary never
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suggested any grading of the petitioner to be made in the ACR in
question — He simply said that out of 10 years ACR’s of the petitioner,
he was graded ‘B’ category Officer in 7 years — Petitioner’s ACR
grading was done according to the circular which cannot be said to be
bad in law — Petition is dismissed. [R.K. Parashar Vs. M.P. Power
Management Company] ' ...3088
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fa. vt ofax AT FE) ...3088

Service Law — Out of turn promotion — Denial of out of turn
promotion to petitioner, who is Vikram Awardee and has also won several
Gold and Silver medals in the National and International Championship
in power lifting, although respondents have considered and promoted the
similarly situated persons — Held — Cause of action for consideration of
promotion accrued in 2004 and 2005 — Petitioner was considered in the
year 2007 - GOP came in force in the year 2007 does not apply — The
case of the petitioner was not properly considered for grant of out of turn
promotion — Petitioner was entitled to be considered for promotion to the
post of Company Comimander — Since petitioner is already promoted to
the post of Company Commander, she will get only the benefit of seniority,
if found fit by D.P.C. — Matter remitted back to the respondent to consider
the claim of the petitioner within a period of 3 months. [Neelima Saraf
(Ku.) Vs. State of M.P.] ...2763
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Service Law — Promotion — Petitioner was working as Sister
Tutor — She was having long experience of working, was possessing
the Diploma in Public Health Tutor and General Nursing — Her claim
of promotion on the post of Senior Sister Tutor was denied on the
ground that the petitioner was not possessing the degree of Bachelor
of Science (Nursing) therefore, was not eligible for such promotion -
Held — Since it is the practice in the State that if for any particular
department service rules are not framed, service rules framed for the
similar services or post by other department are adopted — Respondent
should have taken care to adopt rules of the Public Health Department
rather than insisting on the norms of Indian Nursing Council in the
matter of promotion of Nursing Sisters — There is no insistence in the
Rules of Public Health Department that Sister Tutor must possess a
Degree of Bachelor of Science with nursing subject — Thus, denial of
consideration for promotion to the petitioner is grossly unjustified —
Respondents are directed to consider the case of petitioner for
promotion — In case the petitioner is found fit, she would be entitled to
the consequential benefit of such promotion with retrospective effect.
[Anjana Mathur (Smt.) Vs. State of M.P.] ...3102

dar 3ffr — vei=fa — I, River <9} @ o9 § eriva off —
S F FT THET AYAT o7 A U U dAld wWred RfErer vd wrn
su=af ((ARfT) § et o — AR Ry ey © 18 W ygiw=iin @1
ST TET TH AR WX F& SR fHar = 7 9=l ¢ ua fases s
@RI % swfr () w4 oft zafvry, vva wsi=ify @q u ) —
FifaiRa — 9% woa 4 38 w14 vgfo @ f5 afy -l faftre fyumr



64 INDEX

% fov Qa1 foge faxfm =€ €. a9 9o @91 ar g @ fore o= fyamr
BRI faxfaer |ar o &1 sremar oiar @ — geneff &t Sfd T firex 91

TR @ arE ¥ ARd saal (@ARF) o @ amdst Y Wi 29

F TW i @red a3 Prml 5 g ) sraerh 9w
off — @l wRey favmr @ Fraal & amoe T8 fr River oger & 1™
TR faw F g e o7 swifyr g0 afey — @ ardh @t gsi=fy
g far ¥ =27 faar o qof 90 @ agfom @ - wi=ifu 3g a=l @
IH W far s o fay gogeffror ot fRYw fear wr - afy a=h
i IRl STt 2, 98 9@ usisAfa ® uRenfie @ 9 g yae 9@
gHeX B | (o meR (o)) fa. =, =) ...3102

Service Law — Railway Protection Force Rules, 1987, Rules 153,
158 & 217 Disciplinary Authority — Appellate Authority while formulating
an opinion that the nature of misconduct contemplates a major penalty,
dropped the minor penalty charge sheet and remitted the matter to the
disciplinary authority for issuance of fresh charge sheet for major penalty
—Held —Itis apparent from the provisions contained in Rule 217 that it is
within the power of the Appellate Authority to set aside, confirm, reduce
or enhance punishment or remit the case to the authority which imposed
or enhanced the punishment or to any other authority with such direction,
as it may deem fit in the circumstances of the case. [S.P. Singh Vs, West
Central Railway] - ..3138
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Specific Relief Act (47 of 1963), Section 41(b) — See — Civil
Procedure Code, 1908, Order 39, Rule I & 2 [Ramnarayan Vs. Arvind]
. 3201
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Transfer of Property Act (4 of 1882}, Section 82 — Attempt to
sell suit property — Doctrine of Lis Pendence — Imposes a prohibition
of transfer or otherwise dealing of any property during the pendency
of a suit— No stay against alienation or creation of third party rights in
the suit property, cannot be countenanced — Same is found to be not
only against the principle u/s 52 but also an attempt to seek Iegal
recognition of transfer of title by suppression and misrepresentation
of facts. [Kulwant Singh Vs, State of M.P.] 3153
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) ..3153

Value Added Tax Act, M.P. (20 of 2002), Section 46 (84), Value
Added Tax Rules, M.P. 2006, Rule 61(4) — Readmission/Rehearing of
appeals — Appeal filed by Petitioner u/s 46 of Act 2002 was dismissed
for want of prosecution — Application for rehearing filed under Rule
61(4) of Rules, 2006 was dismissed as limitation for deciding appeal u/
s 46(8A) is 12 months and the same has expired — Held — Time limit
fixed for deciding appeal will not override the provisions of Rule 61 to
invoke provisions of rehearing/readmission of appeal — Order of
Appellate Authority set aside — Matter remitted back for deciding
application for rechearing the appeal. [Procter & Gamble Hygiene &
Health Care Ltd. Vs. Additional Divisional Dupty Commissioner of
Commercial Tax] (DB)...3122
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Value Added Tax Act, M.P. (20 of 2002), Section 54 — Assessing
authority in absence of any document held that it could not be held that

goods were not for sale in M..P. and were out to out goods — Subsequently"

after receiving relevant documents petitioner applied for rectification of
mistake —Held — As there was no mistake or error apparent on record
therefore application was rightly rejected by assessing authority —
However, in the interest of justice, as petitioner was not in possession of
documents at the relevant time and notice was also issued by assessing
authorityto the third party to produce the documents, order of assessment
is set aside and matter remitted back to assessing officer to decide afresh
taking into consideration the documents filed by petitioner. [Adhunik
Transport Organization Ltd. (M/s.) Vs Assistant Commissioner,
Commercial Tax] ~(DB)...3116
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Value Added Tax Rules, M.P. 2006, Rule 61(4) — See — Value
Added Tax Act, M.P, 2002, Section 46 (84) [Procter & Gamble Hygicne
& Health Care Ltd. Vs, Additional Divisional Dupty Commissioner of
Commercial Tax] (DB)...3122
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Vj)dvasayik Pariksha Mandal Adhiniyam, M.P. (21 of 2007),
Section 3 — Establishment of Professional Examination Board —

. Notification — State Govt. has not issued notification to establish Board

in exercise of powers under Section 3(1) of Act, 2007 — Earlier Board
was constituted vide notification dated 22.01.2004 — Existing Board
must continue to function in terms of those Govt. orders/motifications
until establishment of new Board upon issuance of notification under
Section 3(1) of Act, 2007 — Upon issuance of notification, existing Board
would merge in newly established Board and cease to exist. [Pratibha
Singh (Minor) (Ku.) Vs. State of M.P.] (DB)...2514

FITANYH GAGT FScT JTIRPL 7.4, (2007 T 21), RT3 — @HTEAF
T e T T — SfergEET — S, 2007 BT GRT 3(1) @ aia
Al & YA IR §Y U WHR 7 ARREAT W Tl Y @ — qadf
HSd, ®Y Toq ARGETT Reiw 22.01.2004 FRT foar 4T o — adwE Weso
B WEN SR /ARt @) 9 wal @ e e W e |y
Wq 9% & aftrfe, 2007 @Y a1 3(1) B AT ARREET W fRY O W
T A Wifid T ' - aftgE 9N 9 W, adqe ded, 9 g
Aed & mammmaﬁaamml(uﬁmﬁrg(m) ()
fa. 7.9, w57) (DB)...2514

Vyavasayik Pariksha Mandal Adhinivam, M.P. (21 of 2007),
Section 3 — Professional Examination Board — Action against selected
students — Computer Experts Committee was constituted — After
submission of its opinion further enquiry by Committee of Controllers
was constituted which submitted its report— No fault can be found with
the decision of Board to proceed only against identified candidates.
[Pratibha Singh (Minor) (Ku.) Vs. State of M.P.] (DB)...2514



68 ’ INDEX

ZaIIE ghar 7ed A7, 24, (2007 BT 21), &% 3 — TGINIF
giiar Feer — Tafra el & fvs #rdqEt — suge v afafy
ufeT A 1 — Suer Al Ut kA @ gvEm, Framet @ wiifa g
afafRed g Wiea @1 T o suar yRdss uwgd faar — saa JRfq
aulRfal @ favg oAl v @ HWew @ Frofa § o Ffe = i s
wedl ) @foar Ris (@ER) (@76) fa. 9. =) ' (DB)...2514

Vyavasayik Pariksha Mandal Adhiniyam, M.P. (21 of 2007),
Section 3 — Professional Examination Board — Cancellation of Result
— Criminal Prosecution — Opinion of Board officials and reasons
recorded in impugned decisions should not prejudice the petmoners in

criminal action pending against them in any manner. [Pratlbha Smgh
I_(Mmor) (Ku ) Vs. State of M.P.] T © - (DB)...2514
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Wavasayik Pariksha Mandal Adhiniyam, M.F. (21 of 2007), Section
3 — Professiorial Examination Board — Natural Justice — Where identical
pattern of commission of organized unfair means emerges, it would be
nothing short of mass copying and therefore, could be dealt with together
by a common order and without issuing notice to respective candidate.
[Pratibha Singh (Minor) (Ku.) Vs. State of MLP.] (DB)...2514
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Vyavasayik Pariksha Mandal Adlumyam M P (21 of 2007),
Section 3 — Professional Examination Board — Orders — Orders
cancelling the examination were issued under the signatures of Director
— However, office notings establishes that Chairperson had approved
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the proposal and had directed the Director to take follow-up action —
No illegality in issuing order under the signature of Director. [Pratibha
Singh (Minor) (Ku.) Vs. State of M.P.] (DB)...2514
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Vyavasayik Pariksha Mandal Adhiniyam, M.P. (21 of 2007),
Section 3 — Professional Examination Board — Whether Board
becomes functus officio by declaration of result — No executive
instruction issued by State Govt. to limit the powers of Board —
Argument that after declaration of result, the Board ceases to have
any authority liable to be negative as obligation to conduct free and
fair pre-admission professional examination is fully vested in State
Govt. which has been entrusted to Board. [Pratibha Singh (Minor) (Ku.)
Vs. State of M.P.] (DB)...2514
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Workmen’s Compensation Act (8 of 1923), Section 30 —
Entitlement to file an appeal — Precondition of deposit — Appellant
has certainly not at all deposited the interest and there is no certificate
on record issued by the Commissioner — Appellant has not complied
with the statutory provisions as contained u/s 30 of the Act — Appeal
dismissed. [Ramesh Goyal Vs. Gayatri] ...3197
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Zila Sahkari Kendriyva Bank Karmchari Seva Niyojan
Nibandhan Tatha Unki Karya Sthiti Niyam, M.P. 1982, Rule 72(1) -
Compulsory Retirement — Petitioner compulsorily retired on the basis
of certain allegations which amounts to misconduct — Overall service
record of the petitioner was not adjudged — Since the order is passed
without providing any opportunity principle of natural justice are
violated — It is passed to avoid disciplinary proceedings which is
impermissible - Same is set aside. [Shantimal Bhandari Vs. State of
M.P.] ...2841

forerr weardt =1 3% sHaEd War g7 g7 qer oT@t
wrd Rerfo a9, 7.9. 1982, fram 72(1) — sifaard darfagfia — ardl a1
FqaR # FBife ¥ I g} R ARl @ IER w IFE su |
Jarfrga fear war — =l 9 dar st S T vu 9 <grafaia a2l
foar T — |f5 S awwr M fRd faer ok wia fear 1ar e,
tuffs =ma & figla o1 Iedad gan 2 — aqurafe srdfard 4 9=
@ fay S8 wiRm fear 7@, o oy 2 — 99 @ AU fear )
(zrfiivrar wvs¥Y 4. 7.y, Twg) ...2841

% ok ok ok ok



i

THE INDIAN LAW REPORTS M.P. SERIES, 2014 J/39
(VOL-4)

JOURNAL SECTION

IMPORTANT ACTS, AMENDMENTS, CIRCULARS,
NOTIFICATIONS AND STANDING ORDERS.

AMENDMENTS IN THE MADHYA PRADESH STAMP RULES,
1942,

{Notification published.in Madhya Pradesh Gazette (Extra-ordinary)
dated 1st November, 2014, page no. 1018 (12) to 1018 (23)]

No.F. B-4-21-2014-2-V(28).—In exercise of the powers conferred
by Section 74 and 75 read with Section 10, 49 and 52 of the Indian Stamp
Act, 1899 (No. 11 of 1899), as applicable to the State of Madhya Pradesh,
the State Government, hereby, makes the following amendments in the Madhya
Pradesh Stamp Rules, 1942, namely :—

AMENDMENT
In the said rules,—_
1. Forrule 2, the following rule shall be substituted, namely :—

“2, Definitions — In these rules, unless the context otherwise
requires— :

(a) “Act” means the Indian Stamp Act, 1899 (No. If of 1899)
as apphcable to the State of Madhya Pradesh;

(b) “Authorised agent” means—

(i) a person holding a Power of Attorney authorising him to
act on behalf of his Principal; or

(11) an agent empowered by written authority under the hand
of his Principal;

(c) “Collector” means the Collector as definéd in the Act;—

(d) “Deputy Inspector General of Registration” means the
Deputy Inspector General of Registration appointed by the State
Government;
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(e) “Electronic Registration System or ERS” means the
computerised and web enabled system of registering
documents electronically in the State, accessible to Licensed
Service Providers, or Users authorised under these rules or
by orders issued by the State Government or the Inspector
General of Registration from time to time;

(f) “Electronic Signature” shall have the same meaning as
assigned to it in clause (ta) of sub-section (1) of Section 2 of
the Information Technology Act, 2000 (No. 21 of 2000);

(2) “Electronic Stamping System or ESS” means the
computerised and web enabled system of e-stamping of
documents in the State, accessible to Licensed Service
Providers or Users authorised under these rules or by orders
issued by the State Government or the Inspector General of
Registration from time to time;

(h) “e-st\amp or electronic stamp” means an electronically
generated impression on paper to denote the payment of
stamp duty or such other amount that would have otherwise
been paid as an impressed or adhesive or Franked stamp,
issued from the ESS;

(i) *“e-stamp code” means the alpha numeric code issued to the
user from the ESS after payment of Stamp Duty;

() “Form” means Forms appended to these rules;

(k) “Inspector General of Registration” means Inspector General
of Registration appointed under the provisions of Section 3
of the Registration Act, 1908 (No, 16 of 1908);

() “Licensing Authority” means the Collector of the district as
defined in the Act;

(m) “Registering Officer” means the District Registrar and Sub-
Registrar appointed under the Registration Act, 1908 (No,
16 of 1908), which also includes Senior District Registrar
and Senior Sub-Registrar;

(n) “Revisional Authority” means the Deputy Inspector General

A
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of Registration;

(O)*“Schedule” means the Schedules appended to the Act
prescribing the rates of stamp duty;

(P) “Section” means the section of the Act;

(q) “Service Provider” means a licensee under these rules.
authorised to sell e-stamps and to provide other related
services in the manner laid down by the Inspector General
of Registration, through the ESS and the ERS;

(r) “Service Provider credit limit” means the amount deposited
by a Service Provider in'advance in Government account
through the ESS to the extent that he shall be entitled to sell
e-stamps and get discount thereon as notified by the State
Government from time to time;

(s) “Slot booking” means booking of time slots of Registering
Officers on a particular date through the ERS;:

(t) “Stamp” means the stamp as defined under sub-section (26)
of Section 2 of the Act;

(u) “Stamp Vendor” means a licensee authorised to sell stamps
under these rules;

(V) “State” means the State of Madhya Pradesh.
(w)*“Government” means the Government of Madhya Pradesh;

(x) “Superintendent of Stamps™ means the Superintendent of
Stamips, Madhya Pradesh, appointed by the State
Government:

(y) The words and expressions used but not defined in these
rules, shall have the same meaning as assigned to them in the
Indian Stamp Act, 1899 (11 of 1899) and the Registration
Act, 1908 (No. 16 of 1908) as applicable to the State and
the rules framed thereunder.

2. Forrule-3, the following rule shall be substituted, namely;—

%3, Description of stamps. — (1) Except as otherwise provided

\
¢
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by the Act or by these rules,~

(2)

()

all duties with.which any instrument is chargeable shall
be paid and such payment shall be indicated on such
instrument by means of stamps issued by the
Governinent, bearing the words,”Madhya Pradesh” in
Hindi vernacular for the purpose of the Act; and

stamp which by any word or words on the face of it is

* appropriated to any partlcular kind of instrument shall
'not be used for any instrument of any other kind,

Explanation: Stamps bearing the words “Madhya
Pradesh” shall be deemed to have been issued by the
Govemrnent

(2) There shall be three kinds of stamps- for indicating the payment
of duty with which instruments are chargeable, namely;-

(2)

(b)

©

- Impressed Stamps. These stamps shall be overprinted

with the words “Madhya Pradesh” and bearing serial
number. impressed stamp denotes labels affixed and
impressed by the proper officer, stamps embossed or
engraved on stamp paper, and also impression by a
franking machine or any other machine as the State
Government may, by notification specify;

Adhesive Stamp.- These stamps shall be overprinted
with the words Madhya Pradesh. Adhesive stamp
denotes a stamp bearing the words Court Fee and
intended to be used under the Court Fee Act, 1870
(No.7 of 1870) and also a stamp bearing the word or
words Special Adhesive or Revenue or Foreign Bill or
Share Transfer Advocate or Notarial or Agreement or
Brokers Note or Insurance and 1ntended to be used

" under the Act; *

e-stamps- An electronieally generated impression on
paper to denote the payment of stamp duty or such
other amount that would have otherwise been paid as
an impressed or adhesive franked stamp issued from
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the ESS; _
l

Provided that the Government may, by notification, provide for
stamping to be done through any one or more type of
stamps or Stamping method, for any one or more types
of documents or values thereof.”.

3. For rule 20, the following rule shall be substituted, namely:-

“20 Evidence for claiming refund-or renewal. - The
Collector may require any person or his duly authorised
agent claiming a refund or renewal under Chapter V of
the Act, to furnish the following as evidence -

(a) '~ anoral deposition on oath or affirmation or to file an
affidavit, setting forth the circumstances under which
the claim has arisen, and may also, if he thinks fit, call
for the evidence of witnesses in support of the statement
set forth in any such deposition or affidavit;

(b) An affidavit from the Stamp Vendor/Service Provider;
and :

(c) True copy of the concerned entry of the sale register of
Stamp Vendor/ the “electronic records of the Service
Provider.”

4. Forrule 22, the following rule shall be substituted, namely:-

“22. Mode of cancelling original debenture on refund
under section 55.- (1) When the Collector makes a
.refund under section 55, he shall cancel the original
debenture by writing on or across it the word
“cancelled”and his usual signature with the date thereof.

(2) When arefund is granted, the Collector shall, then
and there punch the stamps in such a way that it cannot
be presented again. In case of refund of e-stamp,

deactivation of the e-stamp shall be done through, the
ESS. ' . "

5. For rule 25, the following rule shall be Substituted, namely:-
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“25. Authorised Licensees.- (1) There shall be two classes of
licensees to sell stamp namely:—

(2) Stamp Vendors:
(b) Service Providers. ‘
(2) There shall be two classes of Service Providlers, namely-
() Individual; o
(b) Banks, Financial Institutions, or Post Offices.”. :
" "6. For rule 26, the following rule shall be Substituted, namely:—

“26. Application for grant of licsilce/:( 1) An application for grant

- of licence to scll stamps as Stamp Vendor / Service
Provider shall be made to the Licensing Authority in Form-
A and shall be accompanied by a receipt of having paid a
fee of rupees one thousand into Government account by
a challan or e-payment. Application for license of Service
Provider shall be made through the ESS. The fee shall
not be refundable. All applications shall be disposed of
within a period of one month from the date of receiving
of application. -

(2) Eligibility for Stamp Vendor.— The Licensing Authority may in
its discretion on being satisfied that the applicant,—

(a) is over 21 years of age on the date of the application;

) is not employed in any department of the Government/
Government Undertaking/Local Body; and

{c) has passed the Higher Secondary School Certificate
' Examination of Madhya Pradesh Board of Secondary
Education or an equivalent examination from a
recognised Institution/Board may grant a licence of

Stamp Vendor to the applicant in Form-B.

(3) LEligibility for Service Provider.— In addition to the
qualifications mentioned in rule 26, the Licensing Authority may, in
- Its discretion on being satisfied that the applicant—

(a) possesses an electronic signature as per provistons of

1w,
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(d)
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sub-clause n(ta) of clause (1) of section 2 of the
Information Technology Act, 2000, (No, 21 of 2000)
Computer, Printer, Biometric device, Electronic Writing
Pen, Web Camera, UPS, Scanner and any other
Computer peripherals specified in Appendix-A and
broad band/high speed internet connection;

is financially able to obtained credit limit for sale of e-
stamps and to provide other related services;

has knowledge of computer operation;

is capable of providing services in both Hindi and
English languages; and :

has working knowledge of the Indian Stamp Act, 1899
(No. Il of 1899) and the Registration Act. 1908 (No.
16 of 1908) and rules made thereunder grant licence
of services provided to the applicant in Form-B:

Provided that in case of the applicant applying for service

<4

provider in category mentioned in clause (b) of sub-
rule (2) of rule 25, the above qualifications shall not be

relevant:

Provided further that qualification (a) of Authorised Licence may

be kept optional for such a period as the Inspector
Geneéral of Registration may decide,

(4) Duration of licence.— the duration of licence of a Stamp

Vendor and Service Provider shall be in the following manner,

namely:—

(2)

)

Licence of Stamp Vendor.— The licence of Stamp
Vendor shall be granted for a period of 1 year or till
31st March of the current financial year, whichever is
earlier.

Licence of Service Provider—The licence of service
provider shall be granted for a period of 2 years, or till
31st March of the second financial year whichever is
earlier.
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(5} Renewal of licence.—On expiry of the licence, the Licensing
Authority may renew the licence on payment of the fees as
prescribed in sub-rule (1) of rule 26 for one year in case of a
Stamp Vendor and for 2 years in case of a Service Provider, The

- application for renewal shall be made in Form-A at least 15 days

before the expiry of the licence and shall be accompanied with a
receipt of having paid the preseribed fee under these rules. The
fee shall not be refundable. Applications for renewal shall be
disposed of within a period of one month from the date of receipt
of an application.

(6) Issue of Duplicate Licence.— If a licence is lost, destroyed,
defaced, torn or becomesillegible, the Stamp Vendor shall apply
to the Licensing Authority in the same manner for a duplicate licence
as laid down in sub-rule (1) of rule 26 For the grant of a new
licence. Such duplicate licence shall be issued on payment of a fee
of rupees five hundred. '

(7) Terms and Conditions for Licence.— The licence of Stamp
Vendor / Service Provider shall be issued in Form-B on such
terms and conditions as may be specified by the Inspector General
of Registration. A person who is appointed as a Licence on his
obtaining a job as mentioned in clause (b) of sub-rule (2) of rule

* .26 shall have to surrénder his licence immediately.”

7. For rule 27, the following rule shall be substituted, namely :~

“27. Suspension or cancellation of licence.— The Licensing
Authority may at any time cancel the licence of the licensee
on any of the grounds given below. The copy of such
order shall be endorsed to the Regional Deputy Inspector
General of Registration.

(a) for breach of any provisions of these rules or of the
conditions of the licence; ’

(b) for incapability to store sufficient stamps or to keep
sufficient credit limit for e-stamps and other related
services;

(c) for failure to attend the place of work continuously for

iy
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®

(8)

(h)
(M)
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a period exceeding one month without the prior
permission of the Licensing Authiority;
for being guilty of pé.rticipétiﬁg inany illegal transaction
or unfair dealings;

for indulging in practice which tends to encourage
corruption in the office;

for chzirging amount in excess of what has been
specified;

for any other act of misconduct on the part of the
licensee; : :

in case the licensee is.of unsound mind;

on receipt of orders from the Inspector General of
Registration to discontinue a particular category /
categories of licences:

) Prdvidéci that no _brder for cancellation of lci}:enoeishaill be passed

unless the licensee has been given an opportunity of
being héard, except in case of cancellation of licence
on the ground under clause (i) above:

" Provided further that from the date of issue of above notice to

the licensee, the licence shall remain suspended.”.

8. For rule 27-A the following rule shall be substituted namely :~

“27-A.

Revision.—The Regional Deputy Inspector General of
Registration may, at any time on his own motion or on
the application made by any party, for the purpose of
satisfying himself as to the legality or propriety of any
order passed by him or as to the regularity of the
proceedings of the Licensing Authority, call for and
examine the record of any such case pending before him
or disposed of by the Licensing Authority and may pass
such order in reference thereto as he thinks fit:

Provided that no such application shall be entertained and no action

shall be taken by the Deputy Inspector General of



J/48

Registration on his own motion after expiry of sixty days
from the date of order of Licensing Authority and no order
shall be varied or reversed unless notice has been served
on the parties interested and an opportunity of hearing
given to them.”.

9. Forrule 28, the following rule shall be substituted, namely :~

“28. Application to the Inspector General of Registration.—
The Inspector General of Registration may, on the application
of any person aggrieved by the order of the Deputy Inspector
General of Registration passed under rule 27-A, may call for
and examine the record of any such case and after giving an
opportunity of being heard to the applicant, may pass such order
as he thinks fit. The order passed by the Inspector General of
Registration shall be final thereon.”.

10. For rule 29, the following rule shall be substituted, namely :—

“29. Responsibilities of Service Providers.— Service
Providers shall be responsible for the following activities, namely :—

(a)

(b)
(c)

(d)
(®)
®

®

initiation of registration process through the ERS for
individuals;
drafting of documents for the purpose of registration

as per the provisions of the Registration Act, 1908 (No.
16 of 1908) through the ERS; '

valuation of the subject matter property of instruments
and calculation of stamp duty and Registration fees
payable thereon;

book._ing of slot for the parties for documents which
require mandatory registration;

payment for e-stamps from the Service Provider credit
limit; '

performing other services like search of Registered
documents, issuance of their downloaded copies etc.;

generation and printing of e-stamps through the ESS

W
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for documents for which registration is not mandatory
and not opted for registration.”.

11. For rule 30, the following rule shall be substituted, namely :—

“30, Method of supply of stamps / credit limit to licensees.—
(1) Licensed vendors shall obtain stamps on cash payment
(less discount as Prescribed) from the District Treasury
or Sub-Treasury, as the case may be in the district for
which his licence is granted.

(2) The Service Provider shall purchase credit limit to
issuse e-stamps through advance payment in the manner
specified in the ESS. He shall be entitled to the extent of
the credit limit to sell e-stamps.”.

12. For rule 34, the following rule shall be substituted, namely :—

“34, Discount.— The Stamp Vendor who purchases stamps (other
than revenue stamps) or Service Provider who purchases
credit limit for e-stamps, shall be allowed discount as
notified by the Government from time to time.”.

13. For rule 38, the following rule shall be substituted, namely :—

“38. Particulars to be entered on impressed sheet.— (1) The
Stamp Vendor shall endorse on the back of each impressed sheet
(other than a hundi) sold by him; its serial number, the date of sale,
the value of stamps in words, name, father’s name, address of actual
purchaser, and if purchased on behalf of a third person, the name
and address of that person, and the name and address of the
transacting parties, and the purpose for which the stamp is being
purchased, along with consideration or value of the transaction, if

- any. At the same time he shall make corresponding entries in a
register to be kept by him in Form-C”.

(2) Sale of e-stamps.— (a) Any person wishing to purchase e-
stamps for documents which are not compulsorily registrable and
which the applicant does not wish to get registered, shall apply
for e-stamps in the format provided in the ESS. The Service
Provider shall enter into the Form the requisite information and
details as given in the application form for purchasing e-stamp.
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Such entered details shall be verified by the applicant with his

signature on the printout of the Form. After verification, the

Service Provider shall affix his electronic signature, download
the e-stamp, take a printout and issue the e-stamp. The e-stamps
shall be printed on a paper and size shall be prescribed by the
Inspector General of Registration. The ink to be used for the e-
stamp printer must be non-washable permanent black or as
prescribed by the Inspector General of Registration in this regard,
from time to time. For documents that are compulsory

- registrable,the Service Provider or user shall obtain the “e-stamp

code” from the ESS after paying the duty as per the mode
specified. -

(b) For documments that are presented for registration through
the ERS, certification of stamp duty having been paid shall be
done by the Registering Officer by generating the e-stamp
certificate. The Registering Officer shall verify that duty has been
paid into the ESS, the “e-stamp code” obtained by the applicant

' from the ESS arid “locking” the code.

(3) Manner of e-stamping.— The Service Provider shall be

“authorised to issue e-stamps only through the ESS for documents

that are not compulsorily registrable and nor brought for
registration, for the access to which he shall be issued an unique
login I D and password by the Department. E-stamping shall be
done in the following manner :—

(a) e-stamps shall-be generated only by licensed Service
Providers or Authorised Officers from the ESS

(b) Each e-stamp shall bear—

() aserial number/ Unique Identification Number, to
ensure that it can not be re-used;

(i) the date and time of issuance and amount of stamp
duty in words and figures;

(i) the name and address of the purchaser and of the
. parties to the document;

(iv) a brief description of the property and part of the

w-



)

J/51
document for which the e-stamp is being purchased;

(v) the user ID and Code of the Service Provider/
Authorised Officer issuing the e-stamp;

(vi) Digital Signature/Signature and Seal of the e-stamp
issuing Service Provider/Authorised Officer;

(vii) security features such as Optical Water Mark, Micro
Print and Security barcode of the ESS;

(viii) any security feature or other details as specified by
the Inspector General of Registration.

(4) Ydentification of the particulars.— The licensee shall work
at such place as indicated in the licence and shall sell stamp
and without delay deliver them, after identification of the
person who has come to purchase the stamps from a copy of
his Voter Identity Card, Permanent Account Number Card,
Driving Licence, Bank Pass Book, Passport or any other

-document which the Inspector General of Registration may
specify in this regard.”.

14, forrule 39, the following rule shall be substituted, namely :—

“30. Register/information to be maintained by Stamp Vendor
Service Provider.—

(1) Every stamp vendor shall keep a register of impressed sheets
sold to the public in Form-C.

"{2) The Service Provider shall keep a daily account of e-stamp
issued/sold, in the ESS. The printout of the details shall be
provided to the Licensing Authority or any Inspecting Officer of
the department as and when required. The Service Provider shall
be responsible for furnishing the following information and reports
pertaining to any specified day or period to the Inspector General
of Registration or/and to any other officers specified in this behalf-

(a) Total Collection Reports;
(b) Additional Stamp Duty Reports;
(c) Disabled (locked) e-stainp Reports;
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15.

17,

(d) Cancelled e-stamp Reports;

(e) ' Daily/Weekly/Fortnightly/Monthly reports or desired
details of the collection and remittances;

(® Any other information or report as may be required
by the Inspector General of Registration.”.

For rule 40, the following rule shall be substituted, namely:—

“40 Signaﬁlré and seal.—The Stamp Vendor/Service Provider
shall endorse the stamp with his signature and duly filled with seal.
The pattern of the seal shall be as under:—

L. Name.....ccccoommrrrrrrornnnnn. S eeeeresssseraans
2. LACENCE NO.vvvve oo veeeeremneeeressens oo eeesee oo
3. © - DPlace of practice................ e s
4. S.No.inthe Register with date.............con........

However, in cases where the e-stamp is issued with the digital
signature of the Service Provider, the above signature and seal
shall not be required.

. For rule 42, the following rule shall be substituted, namely:—

“42. Maintenance of register of daily transactions by stamp
vendor—Every Stamp Vendor shall also maintain a register of his
daily transaction in Form-C.”.

For rule 47, the following rule shall be substituted, namély:—

“47. Stamps to be delivered on demand by the Collector or
on revocation of licence ete.— Every licensed vendor, shall as
any time on the demand of the Collector or on révocation or on
relinquishment of his licence deliver up all stamps or any class of

'~ stampsremaining in his possession together, with the register, copies

18.

of the Act and rules which he was supplied with free of cost shall

submit to the Authorised Officer.”.
Afterrule 52, the following new rules shall b‘e.addéd namely:-

“53. Mode of payment for e-stamp.— The payment for purchase
of e-stamp may be made by any mode of transferring funds as

ol

w)
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specified by the Inspector General of Registration, in this behalf.

54. Additional e-stamps.— Iffor any reason, a person who has
an e-stamp of certain denomination, needs to pay an additional
stamp duty on the same documents, the Sub-Registrar shall issue
e-stamps for such additional value in the same way as provided
in these rules.

55. Deactivation or locking of e-stamp.— In order to prevent
re-use of an e-stamp, the Sub-Registrar or authorised officer or
public officer before whom e-stamped document has been
presented shall, after verification, deactivate or lock the unique
identification number or the e-stamp in the ESS.

56. Penalty for issue of below spedﬁcation/duplicﬁte e-
stamp.— No person, being a licensee under these rules shall be
authorised to print stamps below the designated specification or

- without the security features mentioned in these rules, reprint

photocopy or otherwise through any other means duplicate an e-
stamp, the original of which has been printed once already from
the ESS. Any person, who upon inquiry is found to be indulged in
such a practice, shall be liable to face criminal proceedings under
the Indian Penal Code, 1860 (No. 45 of 1860).

57. Penalty for tampering with or causing disturbance in the
ESS.-Any person, who upon inquiry, is found to have tampered
with or indulged in any activity that has resulted in the disruption
of these smooth operation of the ESS, shall be liable to face criminal
proceedings under the Indian Penal Code, 1860 (No. 45 of 1860)

58. Penalties for infringement of rules.~ Any infringement of
these rules or of the conditions of the licence, shall render the
holder of licence thereof liable to cancellation of his licence in
addition to any penalties under the Act and these rules.

59. Resolution of disputes.— In case of any dispute or any

issue relating to the provisions in these rules, the decision of the

Inspector General of Registration shall be final thereon and binding
on the Iicensee.!

60. General superintendence and control.— The Licensing
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Authority shall exercise its powers under the general

superintendence and control of the Inspector General of
Registration™.

19. In Appendix -III, for Form-A, Form-B and Form-C, the following
new Forms shall be substituted, namely:—

“APPENDIX-III
Form- A
Form of application for new Licence/Renewal/duplicate Licence
(for Stamp Vendor/Service Provider)

Passport Size
Photo Attested
by Licensee
himself

1. Applicant’s name

................................

2. Father’s name
3, Full residential address

--------------------------------

4, Date of birth

(according to the English Calender)

5. Adhar Number, if any L ererreseeresnsaereenerensres
6. PAN Card Number, ifany | v
7. Details of Electronic ;Signature, ifany E errereeensleerereraseenenennanne
8. Addréss of the place where the D eveenrneneen everesnnnnnnnns

applicant desires to work—



A

Place......ccoeevvvererenee City/ToOWn ..c.eeveeecerreerennens
Tahsil ...eeeereeeeeeeeeeeeeee IS4 s [v) AU

-9. Office of Sub-Registrar nearest to place of Work

o

10. Educational Quafifications

(state-‘the last examination passed} D emeereeeeeeeerereeeneenneannn
11. Extent of amount, which the applicant can

invest in purchasing stamps/limit - P
12. Present occupation, if any D ierererreerrereeeeeeenn————
13. Whether convicted of any criminal offence or

removed from Government/Private SErviCe : .o.evcoveeueeerreeerecnenn.
(give particulars)

14. Otherrelevantinformation, ifany ... feveresenens
Note—~

1. Affix court fee label, if required.

2. Attach the receipt in support of having credited the prescribed fee

3. Attach true copies of certificates in support of date of birth and the
last exammatlon passed.

4. Incaseofrenewal of alicence, the previous licence must be enclosed.

- Ideclare that I have carefully read the provisions of the Madhya
Pradesh Stamp Rules, 1942 as well as terms and conditions of the licence

_and Lagree to abide by them.

Place ......cccoeveennnes e : Name and Signature of the Applicant
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Form— B
Form of Licence _
(To sell /issue stamps under the Madhya Pradesh Stamp Rules, 1942)

Passport Size
Photo Attested
by Licensee
himself

1. No. of Licence D eerreeeesiereteeenneaeearaae
2. Name, Father’s. Name and
Residential address of licensee D reeeerereeeeer ittt reee i

3. Address of place of business,

where the licensee shall SRR
carry on the business

Place .ccoroveecerevecireeecicne City/Town ....cecvvevrennnns
£1:1531 DO | DiSLHCE wvvnrerrnnenes o

4. This licence entitles the licensee to carry on the business subject to the
provisions of the Madhya Pradesh Stamp Rules, 1942 and the conditions
of the licence.

5. The sale/ issuance of stamps under this licence shall be carried on only
by the holder of the licence

6. Theinfringment of any of the Stamp Rules shall render the holder liable
to penalty prescribed in the Indian Stamp Act, 1899 and the Madhya
Pradesh stamp Rules, 1942.

7. The Violation of any of the rules or conditions of licence or émy other



—
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irregularity of the licence shall render the licence liable to cancellation
and also imposition of a fine under the said Act, and the rules.

Signature,
Name and Seal of the Licensing Authority

TERMS AND CONDITIONS

. The Licensee shall comply With directions that may be given by Licensing

Authority from time to time.

. All dues of Government, any sum of discount paid to the licensee in

excess, any fine imposed under these rules, and other sum, if any, shall
be recovered from the deposit or from movable or immovable property
of the licensee, as arrears of land revenue. .

Place: ....ccoevieirennes

Date: ......cooevrvnnens

Signature,

Name and Seal of the Licensing Authority
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By order and in the name of the Governor of Madhya Pradesh,

RAVINDRA KUMAR CHOUDHARY, Dy. Secy.
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Short Note
*17)
Before Mr. Justice U.C. Maheshwari
W.P. No. 10585/2013 (Jabalpur) decided on 26 June, 2013

PRL PROJECTS & INFRASTRUCTURE LIMITED ...Petitioner
Vs.
STATE OF M.P. & ors. ...Respondents

Constitution — Article 227, Civil Procedure Code (5 of 1908),
Order 9 Rule 9 — Plaintiff’s suit dismissed in default — He brought

another suit on same prayer — Order 9 Rule 9, C.P.C. attracted —
Second suit barred.

WRErT — =T 227, Rifae afrar aigar (1908 @71 5), FIRT 9
frar 9 — aafispsa @ 9 &1 91 @Y fear T — 99 grefar ) ses
a=g arg 99 fFar — Rud. &1 st 9 -fraw 9 s war @ — fadia
arg afdfql

Case referred :
1979 (2) MPWN 226.
H.C. Kohli, for the petitioner.

Short Note
*(18)
Before Mrs. Justice S.R. Waghmare
Cr. Rev. No. 1291/2012 (Indore) decided on 3 April, 2014

SABA : ...Applicant
Vs.
C.B.I.,, BHOPAL _ ...Non-applicant

Criminal Procedure Code, 1973 (2 of 1974), Sections 227 & 228
— Framing of charge — If prima-facie case is made out charge has to be
framed —Not necessary to appreciate evidence at the stage of framing
charge — Revision dismissed.

TUE UHar wiear, 1973 (1974 T 2), HINIY 227 & 228 — IRIT
favfra fear wrr — afy gom gl 9EIYT g9al 8, a9 AR fRfaa
fopar ST AfEy — AR fiRfa o33 @ 9o )R 91sd &1 HIH ST
AT o] — THET =R |



Cases referred :

2010 (9) SCC 368, (1988) 3 SCC 609, (2011) 9 SCC 234, (2012)
1 8CC 680, (2011) 2 SCC 689, AIR 1977 SC 2018, 1973 SCC (Cri.) 521,
2000(2) MPLJ 322, 2000 (1) SCC 138, 1996(4) SCC 659.

S.8. Nahar, for the applicant.
Vivek Sharan with Ashutosh Kumar, Inspector, C.B.I. for the fion-
applicant/C.B.I.

Raghuveer Singh Chouhan, G.A. for the non-applicant/State. _

Short Note
*19)
Before Mr. Justice M.C. Garg
S.A. No. 526/2009 (Gwalior) decided on 8 December, 2014

STATE OF M.P. ...Appellant
Vs.
MANNULAL ... Respondent

Limitation Act (36 of 1963), Section 5 — Condonation of delay
~ Factum of keeping the matter pending for more than 3 years and
doing nothing to assail the judgment of first appellate court, shows
utterly carelessness — No good reason to condone the delay.

TREIT ST (1963 @1 36), 59T 5 — faae @ fore A6t — 3
aof ¥ it wwy 9% Amar W 3 SR gum sl e @ Rrofy
aﬁqﬁfﬁa“#a%ﬁ-rq@wqﬁﬁrawﬁmaw,qﬁmﬁm
<ufar @ — free 7% w9 @ fav B1¥ Shrr sror 8 |

Cases referred :
2014 (1) Supreme 16.

B. Raj Pandey, G.A. for the appellant/State.
Sanjay Kumar Sharma, for the respondent.,

q‘l
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L.L.R.[2014]M.P. State of Rajasthan Vs. B:D Agrawal (SC) 3067

LL.R. [2014] M.P., 3067
_ SUPREME COURT OF INDIA
Before Mr. Justice Chandramauli Kr. Prasad & Mr. Justice M. Y. Eqbal
Cr. Appeal No. 2118/2013 decided on 17 December, 2013

STATE OF RAJASTHAN ... Appellant
Vs. ‘
BHAGWAN DAS AGRAWAL & ors. ...Respondents

(Cr. A. No. 2119/2013)

Criminal Procedure Code, 1973 (2 of 1974), Section 482 - Scope
- Petition for setting aside cognizance of offence taken by Magistrate
on the basis of complaint - Held - Truck loaded with explosives moved
to different destinations but from that it cannot be said that the acts
and omissions which constitute the offence are the same - Same offence,
would mean that acts and omissions which constitute the offence are
one and the same - Except the allegation that explosives were loaded
at Dholpur, the mode and manner in which the offence was committed
at different places are not the same - The provision of Section 186,
Cr.P.C. is not attracted in the facts of the present case - High Court
erred in passing the impugned order - Order passed by the High Court
is to be set aside. ~(Paras 15 & 16)

§oS gfHaT WIRAT, 1973 (1974 BT 2), GIVT 482 — @7feg — Fawa
P AR R Afge gRT T T Iwig € 999 9 U 5 o
ag st — afifeEifRe — frestest @@= gar oo firg oo s
W AT, WY F9 A€ G BET & Goar 5 awrg e e e e
TE ®Y WA | ~ WA 9w o7 Jf s 5 98 g e Aty s
T PR & 9§ UF AR uw & R — foam 39 sfree 3 5 fewsiest
& giaqz § @rar T om, B et W siRa R T s BT g
I ThT W wd - U, @ GRT 186 BT SUSY, qAHAY GHIOT @
a2t A arefia T ghar — AT gy s uia w3 ¥ vw <Ay
#ﬁaaﬁrmwmmﬁammaﬁmwmﬂ

Case referred ;:

(1988) 4 SCC 655.



3068 State of Rajasthah Vs. B.D Agrawal (SC) - LL.R.[2014]M.P.
JUDGMENT

.. . The Judgment of the Court was delivered by:
M Y. EQBAL, J.:- Leave granted.

2. Aggrleved by the judgment and order dated ISth July, 2011 passed
by the High Court of Madhya Pradesh, Principal Seat at Jabalpur, whereby
the petition filed by respondent No. 1 herein (Bhagwan Das Agrawal) under
Section 482 of the Code of Criminal Procedure, 1973 (for short, “Cr.P.C.”)
seeking relief to hold that the proceedings based on the subsequent and third
FIR registered in Dholpur (Rajasthan) as Crime No. 427/2010 under Section
5/9B, 9C of the Explosives Act, 1884, in view of the provisions of Section
. 186 of Cr.P.C., be discontinued, was allowed, the appellant-State of Rajasthan
has preferred the special leave pentlon belng No. 8402 of2011.

3 ' The facts and circumstances g1v1ng rise to the present appeal are that
in respect of alleged unauthorized and illegal supply of explosives by M/s.
Rajasthan Exploswes and Chemicals Ltd. » Dholpur (for short “RECL”), in
which respondent No. 1 herein Bhagwan Das Agrawal was Managmg Dlrector,
to M/s. Ganesh Explosives, Sagar during the perlod from 17.4.2010 to
29.6.201 0i in contraventlon of the Exploswes Act, a case at Police Station
Baherla Dlstnct Sagar was reglstered o 13,7.2010 as FIR/Crime No. 161/
2010. The police after due investigation filed charge-sheet on'18. 11.2010 for

offencés punishable under Sections 420, 467, 468, 471, 120-B, 201 and 34"

of the Indian Penal Code (for short, ‘IPC’) and Sections 9B, 9C of the
Explosives Substances Act,-1884 and Sections 4 and 6 of the Explosive
Substances Act, 1908 in.the Court of concerned Judicial Magistrate, First
Class, Sagar against 11 persons including four persons from RECL viz.

respondent No. 1 herein (Managing Director), K. Edward Kelly (Director,
Operations), Vinod Kumar Garg (Chief Manager, Marke,tmg) and Rakesh
Kumar Agrawal (Manager, Marketing). The array of accused persons, inter
alia, included Devendra Singh Thakur, Jai Kishan Ashwani, Rajendra Choilbey,
Gopal Shakyawar, Shiv Charan Heda, Deepa Héda and Alakh Das Gupta.

After ﬁlmg of the charge-sheet, the Magistrate took cognizance of the offences.

Similar charge-sheet under Sections 420, 467, 468, 471, 120-B, 201/34,

IPC read with Sections 9B and 9C of the Explosives Substances Act, 1884
and Sections 4, 5 and 6 of the Explosive Substances Act, 1908 was filed after
investigation into another FIR lodged at Police Station Chanderi, District Ashok
Nagar as FIR/ Crime No. 310/2010 on 26.8.2010 for the supply of explosives

-
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during the period from 1.4.2010 to 30.6.2010 by RECL to another firm M/s.
Sangam Explosives, Halanpurin Chanderi, District Ashok N agar. This charge-
sheet was filed in the Court of concerned Judicial Magistrate, First Class,
Chanderi against 8 persons including four from RECL viz. respondent No. 1
sherein (Managing Director), K. Edward Kelly (Director, Operations), Vinod
Kumar Garg (Chief Manager, Marketing) and Rakesh Kumar Agrawal
(Manager, Marketing). The array of accused persons; inter alia, included
Rajendra Kumdr Choubey, Ariil Dhupad, Shiv Charan Heda and Jai Kishan
Ashwani. In this case too, the Magistrate took cognizance of the offences on
25.11.2010. Subsequently on 5.9.2010, in respect of supplies made by RECL'
during the period from 1,4,.2010 to 5.9.2010 to M/s. Ganesh Explosives,
Sagar and to M/s: Sangam Explosives, Chanderi, third FIR on the report
submitted by a Committee constituted to investigate into a news published in
the newspaper regarding disappearance of trucks carrying explosives was
lodged at Police Station Dholpur as FIR/Crime No. 427/2010 and the police
after due investigation filed charge-sheet on 4.12.2010 against 16 persons
for offences under Section 420, 465, 467, 468, 471, 120-B, IPC read with
Sections 5, 9B and 9C of the Explosives Substances Act, 1884 and Sections
5 and 6 of the Explosive Substances Act, 1908 in.the Court of Chief Judicial
Magistrate, Dholpur, Rajasthan including the four office bearers of RECL viz.
respondent No. 1 herein (Managing Director), K. Edward Kelly (Director,
Operations), Vinod Kumar Garg (Chief Manager, Marketing) and Rakesh
Kumar Agrawal (Manager, Marketing). The array of accused persons, inter
alia included Shiv Charan Heda, Rajendra Kumar Choubey, Jai Kishan,
Ashwani (also arrayed as acused in Sagar and Chanderi Courts) and Jagdish
Soni, Uday Lal Kabra, Lalit Gangwani, Girdhar.Bhai, Arvind, Sunil, Damji
Bhai, Jitender Taank & Chimman Lal. The Magistrate took congnizance of
the offences on 4.12.2010. It is thus clear that the charge-sheets were filed
for the same offences against the officers.(four in No.) of RECL as also the
concerned persons of M/s. Ganesh Explosives and M/s. Sangam Explosives
with the only difference that first FIR at Baheria was for supply made to M/s.
Ganesh Explosives, second FIR at Chanderi for supply made to M/s. Sangam.
Explosives and the third FIR at Dholpur for supplies made both to M/s. Ganesh
Explosives and M/s. Sangam Explosives. The final outcome was that.for the:
same offences, cognizance came to be taken by the courts at Sagar, Chanderi
and Dholpur. S N ;-

4. As per FIR/Crime No. 161 0£2010, 60 trucks of explosive material
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outbound from RECL, Dholpur to M/s. Ganesh Explosives, P.S. Baheria (M.P.)
actually reached (i) M/s. Ajay Explosive, Ahmadnagar (Maharashtra) (ii) M/s.
B.M. Traders, Bywara (M.P.), and (iii) M/s.. B.M. Traders, Bhilwara
(Rajasthan), FIR/Crime No: 310 of 2010 recorded that 103 trucks of explosive
material outbound from RECL, Dholpur to M/s. Sangam Explosives at P.S.
Chanderi (M.P.) actually reached (i) M/s. B.M. Traders, Bywara (M.P.) and
(ii) M/s. Ajay Traders, Bhilwara (Rajasthan). As per FIR/Crime No. 427/
2010, M/s. RECL, Dholpur sold explosive material illegally to (i) M/s. Ganesh
Explosives, Sagar (M.P.) and (ii) M/s. Sangam Explosives, Ashok Nagar (M.P.)
after the expiry of their licences. The same never reached the destinations and
were diverted in their middle to Bhilwara (Raj.), Bywara (M.P.) etc. The
explosives were also sold for terrorist activities which stood revealed from
FIR No.130/2010 P.S. Karol Bagh, New Delhi. -

5. It was alleged in the petition filed by respondent No. 1 herein before

the High Court that RECL was incorporated as a private limited company in
1980; the factory of RECL at Dholpur, Rajasthan got commissioned in 1981

& since then regular production of explosives has been taking place there;
and RECL was making regular supplies amongst other dealers to M/s. Ganesh
Explosives as also to M/s. Sangam Explosives. It was alleged that what was

investigated and charge-sheeted by the police of .S. Baheria and P.S. Chanderi

was put together and re-investigated by the P.S. Dholpur. It was further alleged

that when cognizance of selfsame offence is taken by more than one court,

then in such circumstances Section 186 Cr.P.C. comes into play in order to

cap such situation and as the first court happened to be the Court of Judicial

Magistrate, First Class, Sagar, M.P. to have initiated proceedings by taking

congnizance of the offence upon submission of charge-sheet by the police of
P.S. Baheria in FIR/Crime No. 161/2010, that court being the court in whose
appellate criminal jurisdiction the proceedings first commenced was the court
vested with the requisite jurisdiction under Section 186 Cr.P.C. to decide and
make a declaration. It was alleged that the sum and substance of the allegations
in the cases registered at P.S. Baheria, P.S. Chanderi and P.S. Dholpur happen
to be identical, relating to the same occurrence/same transaction as also the
same offence i.e. illegal supply of explosives contrary to the Explosives Rules
by RECL to M/s. Ganesh Explosives and M/s. Sangam Explosives.

Accordingly, prayer was made to declare the criminal proceedings in the Court
of Chief Judicial Magistrate, Dholpur being violative of Section 186(b) Cr.P.C.
and to discontinue the same.

o
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6. The High Court by the impugned order dated 15.7.2011 while allowing
the petition filed by respondent No. 1 herein purportedly to give effect to the
provision of Section 186(b) of Cr.P.C. has observed as under:

“On perusal of third FIR and charge sheet submitted
in that respect, it is apparently clear that in contravention of
the provisions of the Explosives Act, Rajasthan Explosives and
Chemicals Ltd. (RECL in short) Dholpur supplied explosives
to M/s. Ganesh Agency, Sagar and M/s. Sangam Agency,
Chanderi. On perusal of both earlier FIRs, it is revealed that
there are 11 accused persons facing trial in Sagar (M.P.) and
8 accused persons are facing trial in Ashok Nagar (M.P.)
Court. In the charge sheet submitted on the basis of subsequent
and third FIR, accused persons and alleged offences are the
same.

XXX XXX : X

Admittedly, Rajasthan Court had taken cognizance of
the offence, which was already a subject matter of the case
already pending in the court of Sagar and also taken
congnizance of the-case which has already been pending in
the court of Ashok Nagar (M.P.). The proceedings has first
commenced in Sagar and in Chanderi respectively within the
jurisdiction of the High Court of Madhya Pradesh, hence,
subsequent proceedings initiated and registered in Dholpur
Court stands discontinued and is liable to be discontinued.

Needless to write that this order will not be a bar to
deal with the offences which are not the subject matter of the
cases pending already in the courts of Madhya Pradesh.”

7. In the special leave petition, the appellant-State of Rajasthan has
contended that in connivance with respondent No. 1 herein 103 trucks of
explosives were delivered to the Magazines of M/s. Ajay Explosives which
belongs to Shiv Charan Heda and 60 trucks of explosives to M/s. B.M. Traders
which belongs to Deepa Heda, both relatives of Jai Kishan Ashwani. It is
alleged that the magazines of M/s. Ganesh Explosives and M/s. Sangam
Explosives are not operational since many years and with the forged
documentation in the name of said firms the explosives were purchased by
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M/s. Ajay Explosives and M/s. B.M. Traders and the explosives were then
sold to some unknown persons which are serious threat to the security of the
nation and one such example is the registration of FIR in Crime No. 130/
2010 P.S. Karol Bagh under Sections 4 and 5 of the Explosive Substances
Act in which the accused Loknath Pant, a resident of Nepal was arrested and
in whose custody 498 non-electronic detonator and 29.12 meter fuse wire
were recovered and in the packing of the cartons it was revealed that the said
explosives were from RECL, Dholpur. It is contended that the High Court has
erred in law and fact by discontinuing the proceedings at Dholpur (Rajasthan)
because cause of action arose within the jurisdiction of court at Dholpur and
the territorial jurisdiction of a court regarding criminal offence is to be decided
on the basis of place of occurrence of the incident and not on the basis of
where complaint was filed. It is further alleged in the special leave petition that
even the Committee comprising Sub-Divisional Magistrate, Deputy
Superintendent of Police and General Manager of District Industrial Centre in

its report submitted to the Superintendent of Police, Dholpur has stated that -

the mahufacturing licence of RECL was valid till 31.3.2010 and the said
company sold the explosive material to M/s. Ganesh Explosives and M/s.
Sangam Explosives from the month of April 2010 till June 2010 illegally when
their licences too had expired and RECL has sold the material in excess to the
stipulated quantity mentioned in the licence. It was found by the Committee
that there was no receipt/proof with RECL whether the trucks reached the
destinations or not and further RECL had violated the Explosive Rules. It is
alleged that the payments in lieu of sold explosive materials were made through
- the Demand Drafts of ICICI Bank, Yes Bank, Axis Bank and Indusland Bank
situated at Rajkot and the payment was being made through the agents of
Ganga Enterprises, Sidhnath Enterprises, Govind Kripa Enterprises, Thakkar
Enterprises, Bhagwati Enterprises and Jyoti Enterprises, Rajkot. These agents
used to prepare the demand drafts in the name of RECL and give to one
Jagdish Soni (an accused ift FIR No.427/10 at Dholpur) who used to pass on
the demand drafts to Shiv Charan Heda (an accused in all the FIRs). These
six agents, who had been arrested on 22.12.2010 by Dholpur Police Station
upon a supplementary charge-sheet being filed and have not been arrayed as
accused in the proceedings pending in the courts at Sagar and Chanderi
(Madhya Pradesh), have been impleaded as respondent Nos. 3 to 8 in the
present proceedings. It is lastly alleged that the respondent could not have
filed the second petition because he along with other office bearers of RECL

-
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has withdrawn the first petition seeking quashing of proceedings in Crime No.
161/2010 registered at P.S. Baheria on the ground that they were already
facing trial in Crime No. 427/2010 registered by the Dholpur Police on the
same set of charges and no liberty was granted by the High Court to filea
fresh petition. '

8. The respondents impleaded in SLP(Crl.) No. 8402 of 2011, have
filed SLP (Crl.) No. 2180 of 2012 challenging the order dated 4.1.2012
passed by the High Court of Rajasthan, Bench at Jaipur whereby the habeas
corpus petition filed by them was disposed of holding that the question of
remand of the accused-petitioners in FIR No. 427/2010, Kotwali Dholpur
by the court in the State.of Rajasthan was in accordance with law or not and
the detention of the accused-petitioners is illegal, are the questions which are
to be adjudicated only after the issue of jurisdiction of courts in Rajasthan
pending before the Apex Court in SLP(Crl.) No. 8402 of 2011 is decided.
The said SLP(Crl.) No. 2180 of 2012 was directed to be put up along with
SLP(Crl.) No. 8402 of 2011. Hence, both the special leave petitions are
before us.

9. While issuing notice in SLP(Crl.) No.. 8402 of 2011, this Court on
25.11.2011 passed the following order:

“Mr. U.U. Lalit, learned senior counsel appearing for
respondent no.1 on caveat stated that though the High Court
has quashed the proceedings at the Dholpur Court in Rajasthan,
the respondents have no objection if the proceedings are
continued at Dholpur, but in that case the proceedings arising
from the same set of facts in the two Courts in Madhra
Pradesh, i.c. at Sagar and Chanderi may have to be quashed.

[ssue notice to the non-appearing respondent on the
limited question whether the proceedings should continue at
Dholpur or at the two places (Sagar and Chanderi) in Madhya
Pradesh.”

10.  Theshort question that falls for"'consideration in the instant case is as
to whether the proceedings should continue at Dholpur or at the two places
(Sagar and Chanderi) in Madhya Pradesh.

11.  Section 186, Cr.P.C., which deals with the power of the High Court



3074 State of Rajasthan Vs. B.D Agrawal (SC) LL.R.[2014]M.P.

to decide, in case of doubt, the district whcre inquiry or trial shall take place
is extracted hereinbelow:-

“186. High Court to.decide, in case of doubt, district
where inquiry or trial shall take place.- Where two or more
Courts have taken cognizance of the same offence and a
question arises as to which of them ought to inquire into or try
that offence, the question shall be decided --

(a) ifthe Courtsare sub ordinate to the same High Court,
by that High Court; '

(b) if the Courts are not subordinate to the same High
Court, by the High Court within the local limits of whose
appellate criminal jurisdiction the proceedings were first
commenced,

and thereupon al] other proceedmgs inrespect of that
offence shall be discontinued.”

12.  From bare reading of the aforesaid provision it is manifest that the
main object and intention of the Legislature in enacting the provision is to
prevent the accused persons from being unnecessarily harassed for the same
offences alleged to have been committed within the territorial jurisdiction of
more than one courts. In order to avoid unnecessary harassment of the accused
to appear and face trial in more than one courts, necessary direction is to be
issiied to discontinue the subsequent proceedings in other courts. The provision
is based on the principle of convenience and expediency. However, the sine
qua non for the application of this provision is that the cases instituted in
different courts are in respect of the same offence arising out of the same
occurrence and that the same transaction and that the parties are the same. In
other words, the persons implicated as an accused in different cases must be
the same. If these conditions are satisfied then subsequent proceeding has to
be discontinued.

13. Chapter XXIV of the Code of Criminal Procedure deals with the
provisions with regard to the enquiries and trials. Section 300 debars the
Court from proceeding with the trial in respect of the same offence for which
the accused has already been tried and convicted or acquitted. However, a
person convicted for any offence may be afterwards tried if such act constituted
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adifferent offence from that of which he was convicted. This Court elaborately
dealt with the provisions contained in Section 300 Cr.P.C. in the case of State
of Bihar v. Murad Ali Khan, (1988) 4 SCC page 655. Some of the
paragraphs are worth to be quoted hereinafter.

“26. Broadly speaking, a protection against a second or
multiple punishment for the same offence, technical complexities
aside, includes a protection against re-prosecution after
acquittal, a protection against re-prosecution after conviction
and a protection against double or multiple punishment for the
same offence. These protections have since received
constitutional guarantee under Article 20(2). But difficulties
arise in the application of the principle in the context of what is
meant by “same offence”. The principle in American law is
stated thus:

“The proliferation of technically different offences encompassed
in a single instance of crime behaviour has increased the
importance of defining the scope of the offence that controls
for purposes of the double jeopardy guarantee.

Distinct statutory provisions will be treated as involving separate
offences for double jeopardy purposes only if “each provision
requires proof of an additional fact which the other does not’
(Blockburger v, United States). Where the same evidence
suffices to prove both crimes, they are the same for double
jeopardy purposes, and the clause forbids successive trials
and cumulative punishments for the two crimes. The offences
must be joined in one indictment and tried together unless the
defendant requests that they be tried separately.

77 (L

27.  The expression “the same offence”, “substantially the
same offence” “in effect the same offence” or “practically the
same”, have not done much to lessen the difficulty in applying
the tests to identify the legal common denominators of “same
offence”. Friedland in Double Jeopardy (Oxford 1969) says
at p. 108:

“The trouble with this approach is that it is vague and hazy
and conceals the thought processes of the court. Such an
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inexact test must depend upon the individual impressions of
the judges and can give little guidance for future decisions. A

* more serious consequence is the fact that a decision in one
case that two offences are ‘substantially the same’ may compel
the same result in another case involving the same two offences
where the circumstances may be such that a second prbsecut_ion
should be permissible...,”

28. In order that the prohibition is attracted the same act must
constitute an offence under more than one Act. If there are

“two distinct and separate offences with different ingredients
under two different enactments, a double punishment is not
barred. In Leo Roy Frey v. Superintendent, District Jail,
the question arose whether a crime and the offence of
conspiracy to commit it are different offences. This Court said:
(SCR p. 827)

“The offence of conspiracy to commit a crime is a different

offence from the crime that is the object of the conspiracy’

because the conspiracy precedes the commission of the crime

and 1s complete before the crime is attempted or completed,

equally the crime attempted or completed does not require the

element of conspiracy as one of its ingredients. They are,
* therefore, quite separate offences.”

" 14.  Intheinstant case, as noticed above, the nature and manner of offences

committed by the accused persons are not identical but are different, for
example, in respect of FIR Crime No.130 of 2010 the accused persons in
connivance with respondent No.1 delivered 103 trucks of explosives to the
Magazines of M/s. Ajay Explosives which belonged to Shiv Charan Heda and
60 trucks of explosives to M/s. B.M. Traders which belonged to Deepa Heda.
It was alleged that the Magazines of M/s. Ganesh Explosives and M/s. Sangam
Explosives were not operational since many years and with the forged
documentation in the name of the said firms the explosives were purchased by
M/s. Ajay Explosives and M/s. B.M. Traders and subsequently those
explosives were sold to some unknown persons. In respect of those FIRs,
one accused, a resident of Nepal, was arrested and from whose custody 498
non electronic detonators were recovered. In respect of another FIR, during
investigation, it has come on the record that those explosives were sold for
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terrorist activities,

15.  Offence means any act or omission made punishable by law. The
fountain head of all the three cases may be at Dholpur from where truck
Joaded with explosives moved to different destinations but from that it cannot
be said that the acts and omissions which constitute the offence are the same.
Same offence, in our opinion, would mean that acts and omissions which
constitute the offence are one and the same. Except the allegation that the
explosives were loaded at Dholpur, the mode and manner in which the offence
was committed at different places are not the same. As such, in our opinion,
the provision of Section 186 of the Code is not attracted in the facts of the
present case. Hence, the High court erred in passing the impugned order.

16.  Inthe facts and circumstances of the case, we are of the considered
opinion that the impugned order passed by the High Court is to be set aside.
Consequently, the appeal preferred by the State of Rajasthan is allowed and
the appeal preferred by the accused stands disposed of.

Order accordingly.

I.L.R. [2014] M.P., 3077
SUPREME COURT OF INDIA
Before Mr. Justice Dr. B.S. Chaulidn, Mr. Justice K.S.
' Radhakrishnan & Mr. Justice S.A. Bobde
Cont. Petition (Civil) No. 390/2011 decided on 27 February, 2014

STATE OF M.P. & anr. . ...Petitioners
Vs. : :
SURESH NARAYAN VIJAYVARGIYA & ors. ...Respondents

Contempt of Courts Act (70 of 1971), Section 12 - Contemnors
have filled up the entire 150 seats available for the year 2011-12, without
sharing of MBBS seats between the respondent private Medical
College and the State Government, violating the orders of court dated
27.05.2009 and 27.01.2011 - Held - Once there is an order in force
binding on the parties, they cannot violate or ignore that order, taking
shelter under a statutory provision - If any modification of the order is
warranted parties should have approached the court and sought for

“clarification or modification of the order - Parties cannot get away

merely by tendering an unconditional and unqualified apology after
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enjoying the fruits of their illegality - Contemnors are directed to pay
Rs. 50 Lakhs. (Paras 13, 14, 15, 16)
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Cases referred :

(2002) 8 SCC 481, (1995) 5 SCC 619, (1994) 6 SCC 442, (1995)
1 SCR 757, (1991) 3 SCC 600, (2005) 2 SCC 65.

JUDGMENT

The Judgment of the Court was delivered by : .
K.S. RADHAKRISHNAN, I. :~ We are, in this contempt petition, concerned -

with the question whether the contemnors have violated the interim orders
passed by this Court on 27.5.2009 and 27.1.2011 in Civil Appeal No. 4060
of 2009 in the matter of sharing of MBBS seats between the respondent
private medical college and the State Government.

2. Civil Appeal No. 4060 of 2009 was preferred by the respondents/
contemnors herein, challenging the judgment of the High Court of Madhya
Pradesh dated 15.5.2009, which upheld the validity of the Madhya Pradesh
(Admission and Fee Regulatory Committee) Act, 2007 (for short “AFRC
Act”), empowering the State Government to fill all the seats (including the
NRI seats) in all the education institutions in the State of Madhya Pradesh,
including private medical and dental collages. Since serious disputes were
raised with regard to seat sharing and fixation of quota of seats for MBBS/
BDS, this Court felt that some interim arrangement should be made taking
note of the interest of both the parties and also that of the students. This
Court, therefore, as an interim measure, passed an order on 27.5.2009 in

A}

L
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C.A. No.4060 of 2009 and the connected appeals, which reads as follows:

“We, therefore, direct that the admissions in the private
unaided medical/dental colleges in the State of Madhya
Pradesh will be done by first excluding 15% NRI seats (which
can be filled up by the private institutions as per para 131 of
Inamdar case), and allotting half of the 85% seats for
admission to the undergraduate and post-graduate courses to
be filled in by an open competitive examination by the State
Government, and the remaining half by the Association of the
Private Medical and Dental Colleges. Both the State
Government as well as the Association of Private Medical and
Dental Colleges will hold their own separate entrance
examination for this purpose. As regards “the NR1 seats”, they
will be filled as provided under the Act and the Rules, in the
manner they were done earlier.

We make it clear that the aforesaid directions will for
the time being only be applicable for this Academic Year i.e.
2009- 2010. We also make it clear that if there are an odd
number of seats then it will be rounded off in favour of the
private institutions. For example, if there are 25 seats, 12 will
be filled up by the State Government and 13 will be filled up
by the Association of Private Medical/Dental Colleges. In
specialities in PG courses also halfthe seats will be filled in by
the State Government and half by the Association of Private
Medical/Dental Colleges and any fraction will be rounded off
in favour of the Association. In other words if in any discipline
there are, say, 9 seats, then 5 will be filled in by the Association
and the remaining 4 will by the State Government. Capitation
fee is prohibited, both to the State Government as well as the
private institutions, vide para 140 of Inamdar case. Both the
State Government and the Association of Private Medical/
. Dental Colleges will separately hold single window
examinations for the whole State (vide para 136 of Inamdar
case).

We make it clear that the solution we have arrived at
may not be perfect, but we have tried to do our best to find
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out the best via media. Although this order is only for Academic
Year 2009-2010, we recommend that it may also be considered
for future sessions.

Six weeks’ time is allowed for filing counter-affidavit
and four weeks thereafter for filing rejoinder.

List these appeals for final hearing in September 2009,
In the meantime, pleadings may be completed by the parties.”

3. The interim arrangement made continued in the subsequent years as
well and in the year 2011-2012, this Court vide its order dated 27.1.2011 in
[LA.No. 50 of 2011 passed the following order:

“The order dated 27th May, 2009 made in Civil Appeal No.
~ 4060 of 2009 etc. shall be applicable for the academic year
2011-2012.

There shall be an order accordingly.”

- 4. This contempt petition has been preferred by the State Government
and the Director of Medical Education Department alleging that the contemnors
have filled up the entire 150 seats available for the year 2011-2012, without
sharing it with the State Government, violating the orders of this Court dated
27.5.2009 and 27.1.2011. Petitioners pointed out that the contemnors had
sent a letter dated 23.5.2011 stating that they would fill up the entire seats
during the academic year 2011-2012 since their colleges would be functioning
under the Madhya Pradesh Niji Vishwavidyalaya (Sthapana Avam Sanchalan)
Adh1n1yam 2007 {for short “Adhiniyam 2007”], consequent to the
establishment of the Peoples’ University under M.P. Act No.18 0of 2011 and
the admission process of those constituent institutions would be governed by
the statutes and ordinances framed under the above-mentioned Act. The State
Government noticing the stand taken by the contemnors, wrote a letter dated
14.7.2011 to the Managing Director of the Medical College stating that the
admissions have to be made only following the arrangement made by this
Court vide order dated 27.1.2011 and, if any change has to be made, the
same could be done only with the permission of this Court.

5. The Directorate of Medical Education of the State Government also
wrote a letter dated 14.7.2011 to the Medical Council of India, informing the
Council of the defiant attitude taken by the contemnors by not giving admission
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to any -of the students included in the State quota for the
academic year 2010-11.

6. The Directorate of Medical Education then wrote a detailed letter
dated 8.8.2011 to the Secretary, Association of Private Dental & Medical
Colleges, in the State, specifically referring to the interim order passed by this
Court on 27.1.2011 reminding them of the necessity of the compliance of the
Court’s directions in the matter of seat sharing. The contemnors, ignoring
those letters, published an advertisement in a local newspaper “People
Samachar” on 9.8.2011 informing the public that 150 seats would be available
with them for admission to MBBS course under the management quota for
the year 2011-12.

7. The Directorate of Medical Education, in the meanwhile, sent a list of
66 students under the State quota to the Medical College for admission to
MBBS course. The contemnors refused to admit those students under the
State quota and the State Government received several complaints from the
students who were included in the State quota, but not admitted by the
contemnors. The State Government then sent a notice dated 17.8.2011, to
the Dean of the Medical College to show cause why the following action be
not initiated against the college:- -

{(a) withdraw the Desirability and Feasibility Certificates
issued in favour of the college;

(b)  report the matter to the Medical Council of India to
take suitable action against the college.

(c) report the matter to the concerned authorities for action
against Madhya Pradesh Niji Vyavsayik Shikshan
Sanstha (Pravesh Ka Viniyaman Avam Shulk Ka
Nirdharan) Adhiniyam, 2007.

8. The contemnors, in total defiance of the Cou;‘t’s order as well as the
various directions issued by the Directorate of Medical Education, filled up
the entire 150 seats in the management quota for the academic year 2011-12.

9. The students, who figured in the State quota, then approached the
High Court of Madhya Pradesh. The High Court directed the contemnors to
admit students who were included in the State quota. Consequently, they
admitted those students and the number of students admitted in the College
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went up to 245 as against the sanctioned strength of 150 seats. The Medical
College does not have the infrastructural facilities to admit 245 students, which
has adversely affected the academic standards of the students admitted. The
State Government, as also the Directorate of Medical Education, in the above-
mentioned circumstances, approached this Court and filed the present
Contempt Petition for taking appropriate action against the contemnors for
violating the orders passed by this Court on 27.5.2009 and 27.1.2011 and
also by not complying with the various directions issued by the State
Government as well as the Directorate of Medical Education.

10.  When the matter came up for hearing, this Court issued notice to the
contemnors. Learned senior counsel appearing for the contemnors, submitted
before this Court on 3.2.2014 that they would be tendering their unconditional
and unqualified apology for their actions and made a proposal to set right the
illegalities committed, which reads as under :- '

(a)  None of'the 245 students admitted in the Institution —
Peoples College of Medical Sciences (PCMS) during
the academic year 2011-12 shall be disturbed and they
all will continue to pursue their course without any
interruption. This would include the students allotted
by the State who had been given provisional admissions
pursuant to the orders of the Hon’ble High Court.

{b)  Intheacademic session 2011-12 on the basis of the
50-50 admissions between the College and State after
15% NRI quota is deducted as per the orders of this
Hon’ble Court, the State entitlement filled in by the
institution was 63 seats. The institution shall accordingly
surrender 21 seats in each of the following three
academic years i.e, 2014-15, 2015-16 and 2016-17
to the State government to be filled in through the
procedure laid down in the order dated 27.5.2009.

11, The contemnors on 13.2.2014, filed a written note wherein, after
reiterating the proposals submitted on 3.2.2014, they stated as follqws :

*13. Though admissions have already been made by the State
against the said 63 seats for the year 2011-12 in the said year
itself still in deference to the orders of this Hon’ble Court the
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12.

Respondent is willing to give up the said 63 seats. It is however
requested that if these 63 seats are adjusted only in one year,
the college would suffer adversely. Therefore, the Respondent
again humbly submits that it be permitted to surrender 21 seats
in each of the following three academic yearsi.e. 2014-15,
2015-16 and 2016-17 as submitted before this Hon’ble Court
on 3.2.2014 to the State Government to be filled in through
the procedure laid down in the order dated 27.5.2009.

14. Tt is respectfully submitted that in the captioned contempt
petition of the Petitioner State only relates to its 50% quota of
admissions i.e. 63 seats in the academic year 2011-12.

15. The respondents reiterate the proposal submitted on
3.2.2014 and again tender an unconditional and unqualified
apology for their actions.”
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- Inthe written note filed by the State of Madhya Pradésh on 13.2.2014,

in response to the submissions made by the contemnors on 3.2.2014, the
State of Madhya Pradesh stated as follows :-

“20. For the academic session 2011-12, the State Government

had a quota of 107 students :-
63 seats as per the 50:50 order of this Hon’ble
Court.

42 seats as per letter dated 19.9.2011 of MClI since

Peoples College made excess admissions in 2010-
11.

2 seats which were not filled in the NRI quota.

-21.  The aforesaid position of State quota seats for 2011-

12 is explained in detail in the letter of MCI dated 5.3.2012
(annexed herewith as Annexure A-1).

22.  Forthe academic session 2011-12
Total sanctioned strength 150
Total seats filled by College 245
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College authorized to fill 43
State quota seats filled by College 95
Excess seats filled by College 107

23.  Theissue of excess admissions made by the College is
to be considered as per the Regulations framed by the MCI -
under the Indian Medical Council Act, 1956 and the
submissions made by the MCl in that regard.

24.  However, if the scheme formulated by the Peoples
College is considered by this Hon’ble Court, then the excess
107 admissions made by the College in 2011-12 be adjusted

_inthe session of 2014-15 infull and remamlng seats be adjusted
in2015-16.

25.  Onaccountofillegal and unlawful acts of Respondents/
Contemnors, not only the State Government, but the students
of the State quota, who were illegally denied admissions were
severely harassed and were drawn on a long drawn legal battle
with uncertainty of their respective careers.”

13.  We have no hesitation in saying that the above situation has been
created by the contemnors themselves by filling up of the entire 150 seats in
total defiance of the interim orders passed by this Court on 27.5.2009 and
27.1.2011 making an interim arrangement for seat sharing between the State
Government and the private educational institutions from the year 2009-10
onwatds in the State of Madhya Pradesh, which are binding on the contemnors.
The contemnors attempted to justify their action on the ground that they are
regulated by the Private Universities Act and that AFRC Act has ceased to
apply and, after the notification dated 4. 5.2011, the State Government has no
right even to share seats in their institution, de sors the interim orders passed
by this Court. This stand taken by the contemnors is also not correct, since
Section 7(m) of the Private University Act, 2007 provides that admission
shall not be started till the concerned statutes and ordinances are approved as
per Section 35 of the Act, which states that the statutes and ordinances shall
come into force only upon publication in the official Gazette. Even otherwise,
once there is an order in force binding on the parties, they cannot violate or
ignore that order, taking shelter under a statutory provision and if any

L
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modification of the orders is warranted, parties should have approached this
Court and sought for.clarification or medification of those orders. However,
without doing so, in total defiance of the orders passed by this Court, they
filled up the entire seats, leaving the students who figured in the State list in
the lurch. Later, though they were admitted in the College havin g the
infrastructure for accommodating only 150 students, it has affected the quality
and standard of medical education. After having convinced that they had
violated the orders of this Court, they have come up with an unconditional
and unqualified apology and making some suggestions to undo the illegality
committed by them after eating away the seats from the State quota.

14. Wehave, on facts, found that there has been a willful disobedience by
the contemnors of the orders passed by this Court, which is nothing but
interference with the administration of justice. Disobedience of an order of a
Court, which is willful, shakes the very foundation of the judicial system and
can erode the faith and confidence reposed by the people in the Judiciary and
undermines rule of law. The Contemnors have shown scant respect to the
orders passed by the highest Court of the land and depicted undue haste to
fill up the entire seats evidently not to attract better students or recognize
merit, but possibly to make unlawful gain, adopting unhealthy practices, as
noticed by this Court in TMA Pai Foundation & Ors. v. State of Karnataka
& Ors. (2002) 8 SCC 481 and various other cases. Once the Court passes
an order, the parties to the proceedings before the Court cannot avoid
implementation of that order by seeking refuge under any statutory rule and it
is not open to the parties to go behind the orders and truncate the effect of
those orders. This Court in TR. Dhananjaya v. J. Vasudevan (1995) 5
SCC 619, held that once the Court directed that appeal be disposed of after
giving him opportunity of hearing and such direction was not appealed from,
itis not open to the concerned authority to deny the hearing on the ground
that the Police Manual does not provide for the same. This Court in Mohd.
Aslam alias Bhure, Acchan Rizvi v. Union of India (1994) 6 SCC 442
held that circumvention of an order can be by ‘positive acts of violation’ or
‘surreptitious and indirect aids to circumvention and violation of orders. In
the instant case, the violation is a positive act of violation, which is apparent
on the face of the record. -

15. Wehave already pointed out that the contemnors earlier took up the
stand that, after notifying their institution as a University on 4.5.2011 under
the Private University Act, 2007, the AFRC Act ceased to apply, hence, they
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are not bound by the orders passed by this Court. Contemnors cannot take
refuse under a notification issued under a Statute to defeat the interim orders
passed by this Court which are binding on the parties, unless varied or modified
by this Court. In the instant case, all the appeals in which interim orders have
been passed, are pending before this Court and if the contemnors had any
doubt on the applicability of those orders, they could have sought clarification
or modification of the order. Now, by tendering unconditional and unqualified
apology, the contemnors are trying to wriggle out of the possible action for
Contempt. of Court, after violating the orders causing considerable
inconvenience to the students and after enjoying the fruits for the illegality
committed by them. It is trite law that apology is neither a weapon of defence
to purge the guilty of their offence; nor is it intended to operate as universal
panacea, it is intended to be evidence of real contriteness. (See M. Y. Shareef
& Anr. v. Hon’ ble Judges of the High Court of Nagpur & Ors. (1955) 1
SCR 757 and M B. Sanghi, Advocate v. High Court of Punjab & Haryana
& Ors. (1991) 3 SCC 600.

16.  Contemnors have now tendered unconditional and unqualified apology
and volunteered to set right the illegality committed by them, but the purpose for
flouting the orders has been achieved, that is the contemnors wanted to fill up the
entire seats by themselves. Therefore, to maintain the sanctity of the orders of this
Court and to give a message that the parties cannot get away by merely tendering
an wnconditional and unqualified apology after enjoying the fruits of their illegality,
we are inclined to imapose a fine, which we quantify at Rs.50 lakhs.

17.  We may now examine how the illegality committed by the contemnors
can be rectified. For the academic year 2011-12, the State Government’s
quota was 107 seats, details of which is given below :-

* 63 seats as per the 50:50 order of this Hon’ble Court.

* 42 seats as per letter dated 19.9.2011 of MCI since
Peoples College made excess admissions in 2010-11.

* 2 seats which were not filled in the NRI quota.

18.  The total sanctioned strength for the academic year 2011-12 was 150

students, but the contemnors had filled up 245 seats, though the college was
* authorized to fill up only 43 seats. The contemnors filled up 95 seats, which
would have gone to the State quota. Consequently, 107 excess seats were
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filled up by the college. The contemnors; howex?ér,‘ took up the stand that if
63 seats are to be adjusted for the academic year 2014-15 that may seriously
affect the functioning of the College, hence their suggestion is that they will
compensate the lost seats in a phased manner, that is 21 seats in the year
2014-15 and the rest in equal proportion in the years 2015-16 and 2016-17,
which we find difficult to accept. We are of the view that the excess of 107
admissions made in the year 2011-12 have to be adjusted by adjusting the
same for the academic session 2014-15 in full and remaining seats be adjusted
in the year 2015-16, because the illegality committed must be set right at the
earliest. This Court in Mridul Dhar (Minor) & Anr. v. Union of India &
Ors. (2005) 2 SCC 65, held (Direction No.11) as follows :

“11. If any private medical college in a given academic year
for any reason grants admission in its management quota in
excess of its prescribed quota, the management quota for the .
next academic year shall stand reduced so as to set off the
effect of excess admission in the management quota in the
previous academic year.”

19.  Wemay reiterate that the above-mentioned situation has been created by
the contemnors themselves and due to their illegal and unlawful acts, by admitting
students over and above the sanctioned strength, the students who were later
admitted from the list of State quota, could not get the quality medical education,
which otherwise they would have got. Further, they were also driven to unnecessary
litigation before the High Court creating uncertainty to their future.

20.  We, therefore, order that the admission of students under the State quota
for the academic year 2011-12 in Medical College is valid and legal and
appropriate steps should be taken by the State Government and the Medical
Council of India to regularize the admission, The excess 107 admissions made by
the Medical College for the MBBS during the year 2011-12 and the previous
year, be adjusted in the session 2014-15 in full taking note of the full sanctioned
strength and the balance seats be adjusted in the year 2015-16. The unconditional
and unqualified apology tendered by the contemnors is accepted, but the
contemnors are directed to pay a fine of Rs.50 lakhs in two months from today, to
the State Government. Ordered accordingly.

21.  The Contempf Petition is disposed of accordingly.
Petition disposed of.
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WRIT PETITION
Before Mr. Justice K.K. Trivedi
- "W.P.No. 3637/2012 (J abalpur) decided on 8 May, 201 3

R.K. PARASHAR T . ...Petitioner
Vs. ' ) ' '
M.P.POWER MANAGEMENT COMPANY & ors.  ...Respondents

Service Law - Correctness of grading made in ACR - On receiving
the report of Reporting Authority petitioner was graded as 'Excellent’
Officer by the Reviewing Authority which was changed by Chairman-
cum-Managing Director on the noting made by the Secretary to deny’
promotion to the petitioner - Held - Since Secretary never suggested
any grading of the petitioner to be made in the ACR in question - He
simply said that out of 10 years ACR's of the petitioner, he was graded
'B' category Officer in 7 years - Petitioner's ACR grading was done
according to the circular which cannot be said to be bad in law - Petition

is dismissed. (Paras 7& 8)
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Cases referred :

(2012) 4 SCC 407, 1994 Suppp.(3) SCC 424, (1996) 10 CC 369,
(2012).3 SCC 580.

V.S. Shroti with Vikram Johri, for the petitibner.
Sanjay Agrawal, for the respondents.

ORDER
K.K. TrivEDL, J. :- This petition under Article 226 of the Constitution
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of India is filed seeking to challenge the correctness of the grading made in
the annual confidential report ( ACR' for short) of the petitioner in the year
2010-2011. It is contended that after receiving the report of the Reporting
Authority, the Reviewing Authority graded the petitioner as ‘Excellent’ officer
but such a grading of the petitioner was disturbed on the noting made by the
Secretary of the respondent Company by the Chairman-cum-Managing

Director and since such an action was based on malafides of the respondents-

authorities, the change of grading in the ACR of the petitioner by the Chairman-
cum-Managing Director was unjustified and is, thus, liable to be quashed. It
is contended that the petitioner was superseded in the matter of promotion,
though he was eligible to be promoted on the next higher post, with ulterior
motive, which action was called in question in a writ petition before this Court
being W.P. No.19207/2011 (S) and as a result of this malafide born in the
mind of the respondents, the grading of the ACR of'the petitioner was changed,
which action of the respondents is per se illegal, therefore, the petitioner was
constrained to approach this Court by way of filing this writ petition. On the-
basis of these pleadings, the petitioner has claimed the following relief :

“The petitioner humbly and respectfully prays that this Hon.
Court may be pleased to issue a writ in the nature of

(a)  Certiorari quashing the grading given by the respondent
Chairman in the note sheet, dated 23.12.2011
(Annexure P-6);

(b)  Mandamus directing the respondents to maintain the
grading of 'A-+' given by the Reviewing Officer in the
ACR ofthe year 2010-11;

Any other order or orders that this Hon. Court deems fit and
proper in the facts and circumstances of the case may also
kindly be passed.”

2. The writ petition was entertained, notices were issued to the
respondents and they have filed a return contending inter alia that under the
procedure prescribed for writing the ACR, the same is required to be initiated
by the Reporting Officer, who has seen the working of the concerned
incumbent. The ACR thereafter is placed before the Reviewing Officer, who
gives his opinion. Thereafter, the matter refers to the Endorsing Officer and
ultimately it is sent to the Accepting Authority, which makes the comments
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after examining the overall performance of the person concerned. Such is the
scheme made by the respondents by issuance of a circular placed on record
as Annexure R-2. It is contended that since the Reéporting Officer specifically
made the grading of the petitioner after recording the reasons thercof and
categorized the petitioner as ‘B’ category officer, the same was required to be
seen by the Reviewing Officer and Endorsing Officer. However, without there

being any justified reason, the petitioner was graded as ‘Excellent’ officer by

the Reviewing Officer. When ultimately the same was placed before the
Chairman, being the Accepting Authority, the grading made by the Reporting
Officer was accepted and petitioner was graded as ‘B’ category officer.
Therefore, there is no illegality committed by the respondents in considering
. the ACR of'the petitioner or making grading in the said ACR. The allegations
of malafides are denied and it is pointed out that the decision rendered by this
Court in W.P.No0.19207/2011 (8) is subject matter of a writ appeal in which
an interim stay has been granted, therefore, such allegations of the petitioner
are baseless. It is, thus, contended that the petition is liable to be dismissed.

3. Heard Jearned Counsel for the parties at length and perused the r,ecord.

4, Learned senior Counsel for the petitioner has contended that there

was every reason to believe that the ACR grading of the petitioner was changed
- to his detriment because of the fact that respondents were prejudiced against
the petitioner. It is vehemently contended by learned senior Counsel that
since an order was passed in his favour in the writ petition wherein it has been
held by the single Bench of this Court that the petitioner was denied the
promotion illegally, it would be writ large that the grading of the ACR was
changed to deny promotion to the petitioner. This being so, it is contended
that the malafides are proved in view of the law laid-down by the Apex Court
in the case of Ravi Yashwant Bhoir vs. District Collector, Raigad & others,

(2012) 4 SCC 407. Itis further contended by learned senior Counsel that in
view of the law laid-down by the Apex Court in several cases, if the ACRs are
written in such manner without keeping in mind the performance of duties of
the petitioner and his previous service record, they are to be treated as
improperly written ACRs with a malafide intention. Relying in the case of
S. Ramachandra Raju vs. State of Orissa, 1994 Supp (3) SCC 424, and in
" the case of M.A. Rajashekhar vs. State of Karnataka and another, (1956)
10 SCC 369, it is contended by learned Counsel for the petitioner that the
ACR grading of the petitioner made by the Accepting Authority was liable to

by
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be quashed and the grading made by the Reviewing Authority was to be
accepted. Further relying in the case of Nand Kumar Verma vs. State of
Jharkhand and others, (2012) 3 SCC 580, it is contended by learned senior
Counsel for the petitioner that the ACRs are to be written on the basis of
relevant material and cursory remark is not required to be made. Reading as
a whole the comments made by the Reporting Officer, learned senior Counsel
for the petitioner has contended that there was no justified reason in grading
the petitioner as ‘B’ category officer by the Reporting Officer. This aspect
was considered by the Reviewing Authority and an endorsement was rightly
made grading the petitioner as ‘Excellent’ officer. The Secretary of the
Chairman-cum-Managing Director had no role to play in the matter of writing
of ACRs of the officers like petitioner but only because he made a noting on
the basis of appraisal report of the petitioner and placed before the Accepting
Authority, mechanically the grading of the petitioner as was made by the
Reviewing Officer, was changed and the petitioner was graded as ‘B’ category
officer in the said ACR. This was done with an object to restrict the petitioner
below the benchmark, which is fixed for the purposes of grant of next higher
promotion and in view of this, there was malice in law and applying the law
laid-down by the Apex Court, it is to be held that the gradings of the petitioner
were illegally changed by the Accepting Officer. It is, thus, contended that
the petitioner is entitled to the relief claimed in the writ petition.

5. Per contra it is contended by learned Counsel appearing for the
respondents that if the petitioner was aggrieved by the grading made in the
ACR, treating the same as adverse or prejudicial, the petitioner was required
to make a representation before the committee constituted for the said purpose
in the Company. Itis contended that a committee of five members is already
constituted in the Company for the purposes of considering all such
representations made by the employees and officers against the ACRs. The
said commmittee is competent to take suitable decision and to recommend the
authorities to pass orders on such representations. However, the petitioner
has not made any such representation and, therefore, the writ petition is not
maintainable. Further, itis contended that the order passed in W.P. No.19207/
2011 (S) is the subject matter of writ appeal filed before the Division Bench
of this Court where an interim stay has been granted. The note-sheet was
written much before the final decision in the said writ petition, which was said
to be dec¢ided on 18.09.2012 whereas the final orders were passed in respect
of ACR grading by the competent authority on 23.12.2011. Therefore, it is
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contended that there was no prejudice on account of passing of any order in
a writ petition in favour of the petitioner, in the matter of making any grading
of the petitioner in the ACR. Further it is submitted that since the matter is
sub judice before appropriate forum in this Court itself, it would not be justified
to look into such allegations made in this writ petition and, therefore, there
cannot be any finding in respect of such malafide as alleged. Furtheritis
submitted by learned Counsel for the respondents that in fact after finalization
of proceedings of writing the ACR of'the petitioner in question, the same was
placed before the Endorsing Officer, who was the Chairman-cum-Managing
Director of Generation Company. It is submitted that the Reviewing Officer

and Reporting Officer being the same, it was not possible for the Additional .

Director (Finance) to give a comment as a Reviewing Officer and, therefore,
the matter was placed before the Chairman-cum-Managing Director of
Generation Company. There were certain comments made by the Reporting
Officer himself with respect to the working of the petitioner wherein it was
specifically recorded that the petitioner’s temperament was not always

moderate as he has habit of shouting at many times, not only on'the subordinates -

but sometimes at senior officers also. After examining the overall performance
of the petitioner, the Reporting Officer has graded the petitioner as ‘Good’,
i.e. ‘B’ category officer. When the matter was placed before the Endorsing
Officer, for some reasons he recorded that due to frustration of not getting
promoted timely despite being much senior then others, the petitioner has
behaved badly. Even then he graded the petitioner as ‘Excellent’ A+ officer.
This was solely examined by the Accepting Officer and he agreed with the
grading of the petitioner made in the ACR by the Reporting Officer, who has
watched the work of the petitioner and endorsed the grading of the petmoner
made by the Reporting Officer. There was nothing to show that this gradmg
was done by the Reporting Officer out of any prejudice nor there is anything
available on record or reflected from the note-sheet written by the Secretary
of the Company that any change in the grading was suggested by the said
officer. The only thing which was done by the Secretary was that he noted on
the note-sheet that in the last 10 years the gradings of the petitioner for the
maximum period was ‘B’ in the ACRs. Itis contended that merely because
such a noting was made, no prejudice was caused against the petitioner and,
therefore, the allegation that only because of the noting of the Secretary of the
Company, the petitioner has been graded as ‘B’ category officer by the
Accepting Authority is not justified. Thus, it is contended that no specific

+
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case is made out to interfere in the grading made by the authorities of the
respondents in the ACR ofthe petitioner and the petition is, thus, liable to be
dismissed. i

6. True it is that the ACR of the petitioner was written much before the
date of decision in the earlier writ petition of the petitioner. It is also true that
the order passed by the single Bench of this Court in the aforesaid writ petition
is the subject matter of the writ appeal pending before the Division Bench of
this Court where an interim stay has been granted. The proprietary and the
judicial discipline demands that when such a matter is pending judicial review
before the higher forum, no comments should be made with respect to the
findings recorded in the order passed in the writ petition by this Court dealing
with the present writ petition. That apart, it is seen from the record that the
ACR of the petitioner in question was written before the date of order finally
passed in the aforesaid writ petition and, therefore, it cannot be presumed
that the grading was made in the ACR of the petitioner because of any
favourable order passed in the writ petition in respect of the petitioner. The
Apex Court has clearly laid-down in several cases that this Court would not
look into the correctness of the gradings made in the ACRs as if it is a reviewing
authority of the said ACRs. The judicial review of such an action of writing
the ACRs is very limited. It was always better if the gradings made in the
ACRSs are subjected to a scrutiny before the committee constituted for the
purposes of considering the representation made against the ACRsbecause
the said committee has a larger scope of examining the records and to reach
to the particular conclusion. However, this cannot be done by this Court.
Secondly, it is seen that ACR grading of the petitioner was made by the
Reporting Officer himself after closely watching the work of the petitioner
and in none then clear words it was said that the petitioner is graded as ‘Good’,
‘B’ category officer. Normally the gradings made by the Reporting Officer
are accepted and it is just and proper also in view of the fact that the Reporting
Officer is the immediate superior officer, who closely watches the work of a
subordinate. There is no allegation made in the petition to this effect that the
Reporting Officer was not properly working or was having any malafide or
prejudice against the petitioner and deliberately made such grading, which
was not in consonance to the work performance of the petitioner. From the
record it is clear that the Endorsing Officer, who has virtually not examined
the working of the petitioner continuously for a sufficient period, has graded
him “Excellent’ A+ officer though he endorsed in the said note that the petitioner



3094 R.K. Parashar Vs. M.P. Power Management Co. LL.R.[2014]M.P.

has behaved badly on account of some frustration because of his delayed
promotion. Itis also noted that there was no reference made by the Endorsing
Officer in his grading that the past remarks in the ACRs of the petitioner were
looked into and then the grading was done. How and in what manner the
petitioner was treated to be an excellent officer by the Endorsing Officer and
how such a remark was made when the petitioner was graded as ‘B’ category
officer by the Reporting Officer, is not indicated in the note made by the
Endorsing Officer. :

7. From the note-sheet placed on record, written by the Secretary of the
Company, it is seen that the said note contains nothing but the remarks of the
Reporting Officer, remarks of the Endorsing Officer and said Secretary has
summarized in the note-sheet that in the last 10 years ACRs of the petitioner,
he was graded ‘B’ category officer in 7 years ACRs. He never suggested any
grading of the petitioner to be made in the ACR in question. The note-sheet
was sent to the Chairman-cum-Managing Director of Company, who has made
a comment that'based upon the Reporting and Reviewing Officer’s the
grading of the petitioner is maintained as B'. It is thus clear that there
was no role played by the Secretary of the respondent Company in writing
the ACR of the petitioneror making any grading in the ACR of the petitioner.
In view of this, the law laid-down by the Apex Court in the cases of Ravi
Yashwant Bhoir (supra), S. Ramachandra Raju (supra), M.A. Rajasekhar
(supra) and Nand Kumar Verma (supra) would not be applicable as there
was nothing to suggest that the gradings made by the Reporting Officer were
tempered or changed unauthorizedly by the Accepting Officer. In fact from
the record it is clear that the grading made by the Reporting Authority was
fully accepted by the Accepting Authority, discarding the grading made by the
Reviewing Authority. '

8. For the aforesaid reasons, it is clear that the grading of the ACR of the
petitionier was done in the manner indicated in the circular without there being
any tempering on the same on account of noting of the Secretary of the Company
and as such the act of the respondents cannot be said to be bad in law.

9. There is no substance in the writ petition. The same deserves to be
and is hereby dismissed. However, there shall be no order as to costs.

Petition dismissed.
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LL.R. [2014] M.P., 3095
WRIT PETITION
Before Mr. Justice N.K. Mody .
W.P. No. 415072012 (Indore) decided on 8 July, 2013

RAM KRISHNA KOTHARI ' .. Petitioner
Vs. :
STATE BAR COUNCIL OF M.P. ' ...Respondent

Constitution - Article 226, Advocate Act, (25 of 1961), Section
35 - Professional misconduct - Petitioner was suspended from
practicing as an advocate for a period of five year - Bar council of
" India reduced the period of suspension from 5 years to one year -
Petitioner preferred an appeal before the Apex Court, and finally the
.appeal was allowed by the Apex Court and the period of suspension
was reduced from one year to 6 months - It is alleged that since the
order passed by the Apex Court was not communicated to the petitioner,
the petitioner continued to practice - Held - Petitioner has stated on
affidavit that petitioner is not practicing since 15.10.2011 - It is further
stated that petitioner did not practice till the date of filing of petition
which was filed on 24.04.2012 - Thus, the petitioner did not practice
for six months - There is no evidence in rebuttal - No counter affidavit
has been filed by the respondent - There is no reason to disbelieve the
statement of petitioner which is on affidavit - In view of this subsequent
notification dated 21.01.2012 and also show cause notice dated
03.10.2011 issued by respondent stands quashed - It is clarified that
now the petitioner is entitled to practice as suspension period of six
months was over long back - Petition disposed of. (Paras 2,7, 8)
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Prateek Maheshwari, for the petitioner.
. Ritu Bhargav, for the respondent.

ORDER

N.K. Moby, J. :- The prayerin the petiﬁon is to quash the notification
dated 21/02/2012 to the extent that period of petitioner’s suspension be
calculated from 15/10/2011 instead of date of notification. '

2. Short facts of the case, as alleged in the petition are that petitioner is a
practicing advocate and was enrolled as an advocate in the year 1962. The
petitioner was found guilty by the respondent vide order dated 08/12/2005
on account of professional mis-conduct. The petitioner was suspended from
practicing as an advocate for a period of five year w.e:f. 10/01/2006. The
notification was published in that regard on 28/12/2005. The petitioner
preferred an appeal before the Bar Council of India which was nunibered as
1/2006. Vide order dated 14/01/20086, the Bar Council of India stayed the
operation of order dated 08/12/2005, passed by the respondent. Vidé order
dated 09/03/2007, Bar Council of India partly allowed the appeal and period
was reduced from-5 years to one year and penalty of Rs. 10,000/- was imposed,
which was to be paid to the Advocate Welfare Fund. In Appeal No. 1924/
2007, filed by the petitioner Hon’ble the Apex Court, vide order dated
27/04/2007 stayed the order passed by the Bar Council of India and finally
the appeal was allowed vide order dated 04/02/2008 by the Apex Court and
the period of suspension was reduced from one year to 6 months. It is alleged
that since the order passed by the Apex Court was not communicated to the
petitioner, the petitioner continued to practice. Petitioner came to know about
the order dated 04/02/2008. Thereafter the review application was filed by
the petitionér before the Hon’ble Apex Court which was dismissed vide order
dated 26/09/2011. Thereafter upona complaint show cause notice was issued
to the petitioner by the respondent on 03/10/2011, whereby thé petitioner
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was asked to show cause as to why the result of the order passed by the
Hon’ble Apex Court was not intimated. In the petition it is alleged that after
the knowledge of the order passed by the Hon’ble Apex Court, petitioner
suspended his practice w.e.f. 15/10/2011 and intimated the fact to the Bar
Association, Alirajpur when the petitioner is practicing and also to the
respondent.

3. It is submitted that the petitioner did not practice w.e.f. 15/10/2011.
It is alleged that thereafter the notification has been issued by the respondent
whereby petitioner has been directed not to practice w.e.f. 21/02/2012, while
the petitioner was not practicing w.e.f. 15/10/2011. It is submitted that since
period should be counted w.e.f. 15/10/2011 which ended on 14/04/2012. 1t
is submitted that the petitioner did not practice till petition was filed before
this Court on 02/04/2012. It is prayed that the period suspension of practice
of the petitioner be counted from 15/10/2011 instead 0£21/02/2012.

4, Learned counsel for the respondent, supports the notification and
submits that petition has no merits and deserves to be dismissed. It is submitted
that petition be dismissed.

5. Vide interim order dated 15/05/2012 operation of notification dated

21/02/2012 was stayed.
6. Relevant dates and events for just disposal of the case are as under:-
'Date Events
1962 Petitioner is in practice.
08.12.2005 State Bar Council suspended
e the licence of petitioner for ©
5 years.

28.12.2005 State Bar Council published
Notification in this regard.

10.01 :2006 Notification came in force.

-~ 09/03/2007  Bar Council of India reduced the
period of suspension from 5
years to one year.
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27.04.2007 The Supreme Court stayed the
operation of order of suspension.

04.02.2008  The Supreme Court reduced |
_ the period of suspension from 1
year to six months.

26.09.2011  The Supreme Court dismissed
the review application.

03/10/2011  Show cause notice by the State
Bar Council.

117.10.2011  Reply submitted by the
petitioner of show cause notice.

21.02.2012  Notification for suspensio (sic:suspension)
licence to practice, issued by
State Bar Council.
licence to practice, issued by
State Bar Council.

7. . From perusal of record, it is evident that petitioneris an advocate aged 82
years and having a lod of practice on his shoulder of 45 years. Petitioner was
suspended from practice vide order dated 10/01/2006 fora period of 5 years in
compliance of order dated 28.12.2005. Order of respondent was modified by
Bar Council of India vide Order dated 09/ 03/2007 and the same was reduced to
one year. Vide order dated 04/02/2008 the same was reduced to six months by
the Apex Court, Petitioner has stated on affidavit that petitioner is not practicing
since 15/10/2011. Ttis further stated that petitioner did not practice till the date of
filing of petition which was filed on 24/04/2012. Thus the petitioner did not practice
for six months. There isno evidence in rebuttal. No counter affidavit has been filed
by the respondent. There is no reason to disbelieve the statement of petitioner
which is on affidavit. If an advocate who is serious in practice, is debarred by the
State Bar Council, then it affects his reputation in the society adversely. Virtually
this period starts from the day when he receives the show cause notice from the
State Bar Council. In the present case order of suspension was passed by the
State Bar Council on 28/12/2005. The Suspension period was of 5 years by the
State Bar Council, \which was reduced to one year by Bar Council of India and
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was further reduced to six months by the Supreme Court. Keeping in view the
gravity of the matter and also pendency of the case right from the date when show
cause notice was i8sued to the petitioner by the State Bar Council which must be
same wherein the year 2005 and the fact that the petitioner is not only a senior
citizen but also senior in practice, has completed 15 years in practice in remote
backward District of the State, this Court finds that the period of suspension of
six months ought to have been counted with effect from 10.01.2006 when the
first notification was published whereby petitioner was debarred from practice
for period of 5 years, out of which the period when the notification remained
stayed, ought to have excluded. From perusal of show cause notice it is evident
that petitioner was asked to show cause why the petitioner did not inform the
State Bar Council about the judgment of Supreme Court. This notice was duly
replied by the petitioner but without giving any opportunity of hearing and also no
order of respondent’is placed on record in-spite of opportunities to show that
retumn was taken into consideration upon issuance of subsequent Notification dated
21.02.2012. Since the Notification of suspension was published by the respondent
- on28.12.2005 which came in force w.e.f. 10.01.2006 and period of six months
ought to have been counted from that day excluding the period when the Notification
remained stayed by the Bar Council of India and the Supreme Court of India.
Since sufficient document is on record that petitioner stopped to appear before
the Court for a period of more than six months, therefore, this Court finds that
period of six months was over on 14/04/2012 as calculated by the petitioner. It
is made clear that the show cause notice dated 03/10/2011 issued by the State
Bar Council is without any substance. By this petitioner is directed to show cause
why the petitioner did not inform the respondent about the order dated 04/02/
2008 passed by Hon’ble Supreme Court whereby the period of suspension of
petitioner from practice was reduced. It is not shown by the fespondent that
under the statute it was obligatory on the part of petitioner to inform the respondent
about the order of Supreme Court.

8. In view of this subsequent Notification dated 21.01.2012 and also
show cause notice dated 03.10.2011 issued by respondent stands quashed.
Itis clarified that now the petitioner is entitled to practice as suspension period
of six months was over long back. No order as to costs.

0. With the aforesaid, petition stands disposed of.

Petition disposed of-
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LL.R. [2014] M.P., 3100
WRIT PETITION
Before Mr. Justice N.K. Mody
W.P. No. 11510/2012 (Indore) decided on 10 July, 2013

KALIBAI & ors. ‘ " ...Petitioners
Vs, - | ’ A
AJAY & anr. ...Respondents

Evidence Act (1 of 1872), Section 63 - Secondary Evidence -
Photocopy - Will is in possession of petitioner No. 1 which is not
produced inspite of notice - Held - Primary evidence is not available or

that anyone of the circumstances such as non-availability or custody of

the document in the hands of the adversary will be sufficient grounds
for producing secondary evidence. (Paras 4 & 5)
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Cases referred : ‘
- 2012(1) MPLJ 120, 2010 AIR SCW 6362.

‘Yashpal Rathore, for the petitioner.
Yogesh Mittal with A. Choudhary, for the respondent No. 1. -
C.S. Ujjainiya, G.A. for the respondent No. 2/State.

ORDER

N.K. Moby, J. :~ Being aggrieved by the order dated 03/11/2012

passed by I Civil Judge, Class-II, Jhabua in civil suit No. 43-A/2012 whereby
application filed by the respondent No. 1 under Section 65 of the Evidence
Act with a prayer to permit the respondent No. 1 to prove the Will by adducing
the secondary evidence was allowed, present petition has been filed.

2. Short facts of the case are that respondent No. 1 filed a suit for
declaration, possession and for cancellation of sale-deed which was executed
by petitioner No. 1 in favour of petitioners No. 2 and 3 alleging that suit
‘property was belonging to one Limba who was husband of petitioner No. 1

r -
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and respondent No. 1 is the adopted son. It was alleged that Limba died on
22/01/2011 and in his life time he executed a Will on 23/07/2005 in favour of
respondent No. 1. It was prayed that suit be decreed. The suit was contested
by the petitioners wherein all the plaint allegations were denied. It was denied
that Limba ever executed any Will in favour of the respondent No. 1. After
framing of issues at the stage of evidence respondent No. 1 filed an application
under Section 65 of Evidence Act alleging that respondent No. 1 be permitted
to prove the-Will by adducing secondary evidence. It was alleged that Will is
in possession of petitioner No. 1 which is not produced inspite of notice. It
was prayed that application be allowed. The application was contested by
the petitioner No. 1 on various grounds including on the ground that neither
any Will was executed by the deceased/Limba nor petitioner No. 1 is in
possession of such Will. It was prayed that application be dismissed. After
hearing the parties learned Court below allowed the application against which
present petition has been filed.

3. Learned counsel for the petitioners argued at length and submit the
impugned order is illegal, incorrect and deserves to be set-aside. It is submitted
that since the document which respondent No. 1 wants to prove is photostat
copy, therefore, the same cannot be allowed to prove by secondary evidence.
Learned counsel placed reliance on a decision in the matter of Ratanlal Vs.
Kishanlal 2012 (1) MPLJ 120 wherein this Court held that photocopy is
neither a primary nor secondary evidence. It is submitted that petition be
allowed and impugned order be set-aside.

4. Learned counsel for the respondent No. 1 supports the order and
submits that since orignal Will is in possession of petitioner No. 1 who is wife
of deceased, therefore, respondent No. 1 is left with no option except to
prove the Will by adducing secondary evidence. Learned counsel placed
reliance on a decision in the matter of M. Chandra Vs. M. Thangmuthu
2010 AIR SCW 6362 wherein Hon’ble Apex Court while dealing with Section
63 of the Evidence Act observed that Section 63 of Evidence Act intended to
provide relief to party genuinely unable to produce original through no fault of
that party, non acceptance of duplicate copy of conversion certificate is
improper. It is submitted that petition has no merits and the same be dismissed.

5. In the matter of Raranlal (Supra) the facts of the case were altogether
different, therefore, the law (sic:laid ?) down in that case is not applicable in
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the present case. The photocopies are the secondary evidence. The Indian
Evidence Act sets out the procedure for receiving the secondary evidence. It
has to be shown that primary evidence is not available or that anyone of the
circumstances such as non-availability or custody of the document in the hands
of the adversary will be sufficient grounds for producing secondary evidence.
The secondary evidence inchides among other documents a document produced
by exercise of the mechanical device that ensures the correctness of the original.
The photocopies of the document is one such procedure and if a valid ground
is given for acceptance of secondary evidence, then there cannot be any
objection to the reception of photocopies of documents. The rejection of the
documents had arisen only by the fact that the photocopies and therefore they
cannot be received in evidence. There is no merit in such a contention for, if
the objection is that there is no basis for not producing the original or that the
so called original is not in the custody of the plaintiff himselfas contended by
the defendants, then it is a matter that has to be brought out in the cross-
examination of the witness and the reception of the documents themselves
cannot be prohibited. In the facts and circumstances of the case, petition filed
by the petitioner has no substance, hence the same stands dismissed.

Petition dismissed.

I.L.R. [2014] M.P., 3102
WRIT PETITION
Before Mr. Justice K.K. Trivedi
W.P. No. 10355/2005 (S) (Jabalpur) decided on 31 July, 2013

ANJANA MATHUR (SMT>) ... Petitioner
. Vs. :
STATE OF M.P. & ors. ...Respondents

' Service Law — Promotion — Petitioner was working as Sister
Tutor — She was having long experience of working, was possessing
the Diploma in Public Health Tutor and General Nursing — Her claim
of promotion on the post of Senior Sister Tutor was denied on the ground
that the petitioner was not possessing the degree of Bachelor of Science .
(Nursing) therefore, was not eligible for such promotion — Held —
Since it is the practice in the State that if for any particular department
service rules are not framed, service rules framed for the similar
services or post by other department are adopted — Respondent should
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have taken care to adopt rules of the Public Health Department rather

* than insisting on the norms of Indian Nursing Council in the matter of

promotion of Nursing Sisters — There is no insistence in the Rules of
Public Health Department that Sister Tutor must possess a Degree of
Bachelor of Science with nursing subject — Thus, denial of consideration
for promotion to the petitioner is grossly unjustified — Respondents
are dirccted to consider the case of petitioner for promotion —In case
the petitioner is found fit, she would be entitled to the consequential
benefit of such promotion with retrospective effect.  (Paras 5,6, 7)
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Sharad Verma, for the petitioner.
Puneet Shroti, P.L. for the respondents/State.

ORDER

K.K. Triveby, J. :- The petitioner, who was working as Sister Tutor
in the Health Services of the Government of Madhya Pradesh, has approached
this Court by way of filing this writ petition under Article 226 of the Constitution
of India seeking direction to consider and promote the petitioner on the post
of Senior Sister Tutor. It is contended that the petitioner was working on the
post of Sister Tutor on which post she was promoted on 29.06.2000. After
assuming the duties, she has sincerely, honestly and with devotion discharged
the duties but was not being considered for promotion on the post of Senior
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Sister Tutor according to her seniority. The petitioner made a request before
the respondents on 16.12.2003 for such promotion but by order dated
21.12.2004, her request has been turned down saying that the petitioner was
not possessing the degree of Bachelor of Science (Nursing) and, therefore;
was not eligible for such promotion. The petitioner in fact has passed the
General Nursing Examination way back in the year 1969, has obtained a
Diploma in Public Health Tutor in 1978 and was having continuous working
experience on the said post, which according to the petitioner qualified her for
promotion on the post of Senior Sister Tutor. In the norms prescribed by the

respondents it is contended that ifa B.Sc. (Nursing) qualified candidate is not .

available, a diploma in Nursing and Administration or teaching and
administrative experience would be sufficient for consideration for promotion.
That being so, since the petitioner was having long experience of working,
was possessing the Diploma in Public Health Tutor and General Nursing
Examination Certificate, she should have been considered for promotion. Such
rejection of the claim of the petitioner is, thus, bad in law, therefore, petitioner
would be entitled to grant of benefit of promotion on the post of Senior Sister
Tutor. It is further contended that the petitioner has officiated on the said post
as nobody was working as Senior Sister Tutor and, therefore, before her
superannuation, she should be granted a regular promotion on the said post.

2, Upon service of the notice of the writ petition, the respondents have
filed the return contending inter alia that though there are no specific rules
framed in the Medical Education Department relating to promotion of the
employees but the norms prescribed by the Indian Nursing Council are made
applicable and unless a candidate is fulfilling the norms prescribed by the
Indian Nursing Council, he/she is not to be granted such promotion. It is
contended that the petitioner has not performed the duty as Senior Sister
Tutor as she was only given the charge of the said post for the purposes of
relieving somebody. That itself does not mean that the petitioner was made to
work against the post of Senior Sister Tutor. It is further contended that merely
because the petitioner has obtained a Diploma in Nursing and Adniinistration,
that itself would not be enough to grant promotion on the post of Senior Sister
Tutor in view of the fact that the petitioner is not fulfilling the norms prescribed
by the Indian Nursing Courcil. However, nothing:.is said by the respondents
as to why Rules were not framed and in absence of Rules, how the claims for
promotion were being considered in the Department. It is, however, contended
that the consideration of representation of the petitioner was done on the anvil



[\

LL.R.J2014]M.P. Anjana Mathur (Smt.) Vs. State of M.P. 3105

of the norms prescribed by the Indian Nursing Council and since the petitioner
was not having the qualification of B.Sc. in Nursing, her claim was rightly
rejected. Thus, it is contended that the petltlon being wholly miscoriceived, is
liable to be dismissed.

3. By filing a rejoinder, the petitioner has brought on record the fact that
the respondents have made the Rules governing thesservices in the Public
Health Department. The said Rules have been enforced on 30th April, 1988
on their publication in the Gazette of Madhya Pradesh. Specific conditions
for appointment on nursing post have been prescribed in the said Rules. The
Medical Education Department was also part and parcel of the Public Health -
Department before its bifurcation and in case the Rules are not made in the
Medical Education Department, the norms prescribed by the State Government
in the Rules of Public Health Department would be applicable in case of
consideration of claim for promotion. It is emphatically contended that in
Schedule-IV a channel of promotion is prescribed from Sister Tutor Class-
I11 to the post of Senior Sister Tutor and for the said purposes, no educational
qualifications are prescribed. Only five years of service is prescribed for
promotion on the said post. Of course for the Sister Tutor Class-III another

_channel of promotion is prescribed on the post of Senior Training Officer

(MPW)/Principal, Promotee School, Jabalpur/Principal, Family Health Worker
Training School. For such promotion it is prescribed that five years service
experience of only those Sister Tutors, who have B.Sc. Nursing or Diploma
in Public Health or Nursing Education or Nursing Administration is necessary.
Tt is again contended that even for such post the educational qualifications
insisting on are not specifically B.Sc. Nursing but Diploma in Public Health or
Nursing Education or Nursing Administration would be sufficient for
consideration of such candidate for promotion on aforesaid senior post. Thus;
itis contended that if these are the norms prescribed in the Rules, it cannot be
said that petitioner was ineligible to be given promotion. Ifthere are statutory
Rules framed in exercise of power under proviso to Article 309 of the
Constitution of India, the same will prevail. The insistence of the department
for con51derat10n of the cases of only those, who were fulfilling the norms of
the Indian Nursing Council alone would not be justified. No additional return '
has been filed to explain these facts by the respondents.

4. . Heard learned Counsel for the parties at length and perused the record.
5. It is nowhere stated by the respondenis m thelr return that they have
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formulated any statutory service rules goveming the services of the employees
. and officers working in the Medical Education Department. However, it is also
not their case that the regulations frarned by the Indian Nursing Council alone will
hold the field and the rules made by them for governing the services of counterpart
of the petitioner in other department would not be applicable, It is also not the

case of the respondents that the Rules in the Public Health Department were

framed before the making of regulations by the Indian Nursing Council. Even the
adoption of the norms prescribed by the Indian Nursmg Council has not been
placed on record by the respondents. It is to be seén whether a sumlarly sitvated
person working in Public Health Department would be entitled to grant of promotion
evenifhe or she is not fulfilling certain norms préscribed by the Indian Nursing
Council. The power under Article 309 of the Constitution of India is to be exercised
for making the Act and the laws by the State for governing the services of the
employees of the State. The proviso added to Article 309 of the Const1tut10n of
Indiais only enabling clause where the State can exercise the legislative powers to
make the rules for the purposes of ¢ governing the services of its employees till the
laws are made by the Legislative Assembly by passing the Act. That being so, the
Rules which ultimately culminated in an Act of the Legislature would have much
more force in law than the norms prescribed in any regulations made by the Indian
Nursing Council for the purposes of giving guidance as to how recruitment in the
Nursing services are to be made. Therefore, it is clear that insistence of the
respondents on adoption of the norms of the Indian Nursing Council cannot be
said to be right action on the part of the respondents Infactitisthe practice in the
State that if for any particular department service rules are not framed, the service
rules framed for the similar services or post by the other department are adopted
for the purposes of govemmg the services of the department where the rules are
not framed. Moreover, it is not made clear as to what was the purpose of making
or prescribing the norms by the Indian Nursing Council. Whether the same was
with an object to only grant registration to the Nursing persons in the Council or
the same was made mandatory to be followed by all States for the purposes of
constituting Nursing services within the State. That being so, the respondents should
Liave taken care to adopt the rules of the Public Health Department rather than
insisting on the norms of the Indian Nursing Council, in the matter of promotion of
Nursing Sisters.

6. The Rules of 1988 placed on record, leave no doubt where the
classification of the post has been done. Théreé are three groups in the Public
Health Department services. Group-A deals with the services concerning medical,

w}
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Group- B deals with the services concerning non-medical and Group-C deals
with the nursing services. In the nursing services, there are specific posts of Sister
Tutor and Senior Sister Tutor. For the post of Sister Tutor, which is to be filled in
by direct recruitment, specific provisions are made relating to educational
qualification. The graduate in Science subject preferably in Nursing orthose having
passed certificate course of General Tutor along with 5 years experience, duly
registered as Nursing Midwife with the Nursing Council, are said to be eligible to
be appointed on the post. If such persons have put in 5 years of service, they
become eligible to be considered for Senior Sister Tutor, General Nursing Center
of the Public Health Department. There is 110 insistence that they must be having a
degree of Bachelor of Science with Nursing subject. Similarly, a Sister Tutor
Class-III can be promoted as Senior Nursing Officer/Principal, Promotee School/
Principal, Family Health Worker Training School with § years experience and
having Diploma in Public Health or Nursing Education or Nursing Administration.
Again there is no insistence that even for such higher post, the Bachelor Degree in
Science with Nursing ora Post Graduate Degree of Science with Nursing subject
would be essential qualification for such promotion. Since it is not contended by
the respondents that the rules were made before coming into force of any such
norms of the Indian Nursing Council and the rules needs to be amended, in terms
of the prescription of norms prescribed by the Indian Nursing Council, it has to be
held that same provision still holds field in the matter of promotion of counterparts
of the petitioner serving in the Public Health Department. Thus, it will grossly
unjustifted if the petitioner is denied consideration for promotion on the post of
Senior Sister Tutor, on the lame excuse that she is not possessing the qualification
as presctibed by the Indian Nursing Council. Such a stand of the respondents,
thus, cannot be accepted.

7. Having considered so, it has to be held that the petitioner was entitled to
be considered for promotion as Senior Sister Tutor. Since now the petitionér
would have attained the age of superannuation as she was 59 years of age in the
year when the writ petition was filed and would have retired from service by now,
it would be proper to command the respondents to hold a review D.P.C., consider
the case of the petitioner for promotion on the post of Senior Sister Tutor on the
date she has completed 5 years of service on the post of Sister Tutor, i.e. with
effect from the year 2005 itself. In case the petitioner is found fit for such promotion,
let necessary orders be issued promoting her on the post of Senior Sister Tutor °
with retrospective effect. Needless to say, in case the petitioner is found fit for
grant of such promotion as her fundamental right of consideration for promotion
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was denied illegally by the respondents, the petitioner would be entitled to all the
consequential benefits of such promotion, such as pay, allowances and seniority.
Let the aforesaid exercise be completed withina period of four months from the
date of receipt of copy of the order passed today.

8. The writ petition is allowed to the extent indicated herein above.
However, there shall be no order as to costs.

Petition allowed.

LL.R. [2014] M.P., 3108
WRIT PETITION
Before Mr. Justice U.C. Maheshwari
W.P. No. 14952/2013 (Jabalpur) decided on 10 September, 2013

LALLA KUMHAR . ....Petitioner
Vs.
DHANIRAM KUMHAR & ors. ...Respondents

Civil Procedure Code (5 of 1908), Order 8 Rule 6-C -
Maintainability of counter claim - Mere on account of withdrawal of
the counter claim by one of the defendant and on filing the application
by plaintiff for withdrawal of the suit, counter claim of the other
defendant could not be excluded from consideration, the same could
be proceeded and adjudicated on merits against the plaintiff even after
withdrawal of the suit - No perversity in the order passed by the trial
court - Petition dismissed. : (Paras 5 & 8)

Rifaer afa3ar wiear (1908 @71 5), IR 8 Fraw 6-31 — gz 7
giavfrar — w3 gafae % @ afard g0 sfemr auw i 9 9@
IR A€t gRT 9% auw fad e 2g oamded vwE R e w), e
uftariaat &1 ufaemar faamr @ <t 96 fean w1 wean, arg aw R
W @ wraa Hfl, Sw@ w I B faem it W s o
=mafifta fFar, @1 w5 @~ fEr ~mareg grr R sk F B
- fardfwaar ad —~ wfaer @Rw |

Cases referred :
2002 (1) MPWN 31, 2005 (2) MPHT 276.
Atul Upadhyay, for the petitioner.
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ORDER
U.C. MAHESHWARI, J. :- Heard on the question of admission.

The petitioner/defendant No. 1 has filed this petition under Article
227 of the Constitution of India being aggrieved by the order dated 18.5.2013,
passed by Additional Judge to the Court of First Additional District Judge,
Shahdol in Civil Suit No. 21-A/2012 whereby his application filed under Order
8 Rule 6-C of CPC for appropriate direction to exclude the counter claim of
defendant No. 26 from consideration has been dismissed.

2. The petitioner’s counsel after taking me through the papérs placed on
record along with the impugned order argued that respondent No. 1 plaintiff
herein filed the suit against the petitioner and other respondents by impleading
as defendants for declaration and perpetual injunction. In response of such
suit the respondent No. 26 and 27 have filed their separate written statements.
In addition to it the counter claim for partition and their share was also filed
against the respondent No. 1/plaintiff as well as against the petitioner and
other respondents/defendants. In pendency of the same respondent No. 27
has filed an application under Order 23 Rule 1 of CPC to withdraw her counter
claim and on consideration by allowing her application the same has been
dismissed as withdrawn. Simultaneously respondent No. 1/plaintiff has also
filed an application for withdrawal of suit, the same is pending for adjudication
before the trial Court. Meanwhile on behalf of the petitioner/defendant No. 1
an application under Order 8 Rule 6-C of CPC was filed for appropriate
direction to exclude the counter claim of defendant No. 26 from consideration,
such application was dismissed by the impugned order. He further said that in
view of the procedure of Order 8 Rule 6-A and other related provisions of
the CPC the inter-se defendant has no right to file the written statement in
response of counter claim filed by inter-se defendant against the defendants
only the plaintiff may file the rejoinder in the matter. Thus, taking into
consideration that plaintiff has filed an application for withdrawal of his suit
the counter claim of the respondent No. 26 filed against the petitioner also by
allowing his application ought to have been excluded by the trial Court from
consideration. However, counsel has fairly conceded that if such counter claim
is filed against the respondent No. 1/plaintiff also then same could be
proceeded further even after dismissal of the suit because the counter claim is -
treated to be a suit in the eye of law at the instance of the concerning defendant.
He also placed his reliance on reported decisions of this Court in the matter
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of Udhavdas Tyagi Vs. Srimurti Radhakrishna Mandir reported in 2002
(1) MPWN 31 and in the matter of Narendra Kumar Vs. Smt. Manju
Agrawal reported in 2005 (2) MPHT 276.

3. Having heard the counsel at length, I have carefully gone through the
papers placed on record along with the impugned order so also the cited
cases.

4. It is apparent from the impugned order that respondent No. 26 herein,
who is defendant No. 26 before the trial Court has filed her counter claim not
only against the inter-se defendants but also against the respondent No. 1/
sole plaintiff of the matter so firstly on this count alone the argument of the
petitioner’s counsel that in response of counter cldim inter-se defendant has
no right to file the written statement against inter-se defendant and only the
plaintiff may file the rejoinder has not appealed me. In any case even after
withdrawal of the suit counter claim may proceed against the plaintiff and in
the suit of partition the capacity of all parties some time remained within the
scope of plaintiff if the matter is related with the property of undivided Hindu
Family. Such citation gives equal status to the parties to contest the matter for
their respective shares. So, in such premises also the impugned order does no
appear to be perverse or contrary to any procedure or law.

5. So far applicability of provisions of Order 8 Rule 6-C of CPC to the
case at hand is concerned, in the available scenario of the matter mere on
account of withdrawal of the counter claim by respondent No. 27/defendant
No. 27 and on filing the application by the plaintiff for withdrawal of the suit,
the counter claim of respondent No. 26 could not be excluded from
consideration, the same could be proceeded and adjudicated on merits against
the respondent No. 1/plaintiff even after withdrawal of the suit.

6. So far the case law in the matter of Narendra Kumar (Supra) is
concerned, such case is not related with the question involved in the case at
hand but the same is related to the period of limitation to file the counter claim
in the matter. In the cited case it is held that counter claim may be filed within
thirty days from the date of receiving the notice of the suit. Such question is
not under dispute before me. So, this citation is not helping to the petitioner.

7. So far the case law in the matter of Udhavdas Tyagi (Supra) is
concerned, in such case besides the other findings it was held that the defendant
has aright to file the counter claim only against the plaintiff, the counter claim
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seeking any reliefs against co-defendant can not be entertained. It is apparent
from the aforesaid discussion that the respondent No. 26 has filed the counter
claim against the respondent No. 1/plaintiff also. So, this citation is also not
helping to the present petitioner.

8. In view of aforesaid discussion, I have not found any perversity,
illegality, irregularity or anythings against the propriety of law in the order
passed by the trial Court. Thus, this petition being devoid of any merit deserves
to be and is hereby dismissed. There shall be no order as to costs.

Petition dismissed.

I.L.R. [2014] M.P., 3111
WRIT PETITION
Before Mr. Justice U.C. Maheshwari
W.P. No. 5814/2013 (Jabali)ur) decided on 11 September, 2013

LAXMICYCLE ...Petitioner

Vs.
SUBHUKUMAR JAIN ...Respondent

Civil Procedure Code (5 of 1908), Order 6 Rule 17 - Amendment
in the written statement - Suit for eviction on the ground of bonafide
need - Petitioner wants to plead information regarding acquisition of
alternate accommodation during pendency of the case - Held - Rent
Controlling Authority ought to have allowed the aforesaid application
and after incorporating such amendment, opporfunity to make
consequential amendment should have been extended to the respondent
- Such question should have been decided after recording evidence -
Such procedure has not been adopted by the R.C.A. - Impugned order
is perverse, same is hereby set aside. (Paras 6 & 7)

Rifaer misar afgar (1908 7 5), an]er 6 177 17 — forfaa s
7 wolgT - aT® AEEET F AER W dAgwdl ¥ 9% — AT
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Case referred : _
AIR 1981 SC 1711.

A.K. Jain, for the petitioner.
Mukhtar Ahmad, for the respondent.

ORDER
U.C. MAHESHWARI, J. :- Heard.

The petitioner/tenant/non-applicant has filed this petition under Article
227 of the Constitution of India being aggrieved by the order dated 11/3/2013
passed by the Rent Controlling Authority, Katni in Rent Case No. 1/A-90(7) .
06-07 whereby the application of the petitioner filed under Order 6 Rule17
of CPC to incorporate some amendment in the original written statement to
plead information regarding requisition of alternate accommodation for the
alleged need by the daughter-in-law of the respondent has been dismissed.

2. Petitioner’s counsel after taking me throw (sic:through) the averments
of the petition along with papers placed on record and the impugned order
argued that the impugned case has been filed by the respondent under Section
23-A of the M.P. Accommodation Control Act for the bona fide genuine
requirement-of the disputed accommodation for his daughter-in- law to open
Clinic for her profession and on written statement of the petitioner such need
has been denied; In additional pleading it is also stated that some alternate
accommodation of his own for the alleged need is available in the same town
with the respondent and in such premises prayer for dismissal of the rent case
was made. In continuation, he said that in pendency-of this petition, daughter-
in-law of the respondent namely Swati Jain has acquired her own
accommodation for the alleged need through registered sale deed dated 16th
June, 2011 (Annexure-P/2) and in such premises if there was any need of the
respondent, the same has come to an end. Such pleading being related to the
alternative accommodation of the respondent was necessary in the written
statement. Because of no accountant explanation in this regard has been put
forth by the respondent in his application filed under Section 23-A of the
aforesaid Act. It is settled principle of law that during pendency of the suit if
any accommodation which may be considered as an alternative available
accommodation for the landlord with respect of the alleged need and the
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particulars of the same are not supplied on the record by the landlord, then
tenant should be permitted to amend his pleadings accordingly in the written
statement. In such premises, he said that the impugned order being contrary
to the existing legal preposition deserves to be set aside by allowing this petition.

4. Aforesaid prayer is opposed by the respondent’s counsel saying that
impugned application has been filed only to prolong the case as such alleged
accommodation could not be treated to be alternate available accommodation
for running the Clinic because the same is situated in a residential area where
medical profession could not be carried out and in such premises Rent
Controlling Authority has not committed any error in dismissing the petitioner’s
application and prayed for dismissal of the writ petition.

5. Having heard the learned counsel, keeping in view their arguments, I
have carefully gone through the averments of the petition and the papers placed
onrecord along with the impugned order.

6.. In the available circumstances, there is a dispute between the parties
on the question whether the aforesaid alleged accommodation acquisitioned
by the daughter-in-law of the respondent namely Swati Jain in pendency of
the impugned case, is a residential accommodation or the same is non-
residential also but it is apparent on record that in this regard on behalf of the
respondent, in his pleadings through amendment, no explanation has been put
forth. Only the petitioner, herein, has filed the impugned application to propose
the amendment to stat (sic:state) that such accommodation is an alternate
accommodation with the respondent for the alleged need of said Swati Jain
and pursuant to the alleged requirement has come to an end.

7. Long back in the matter of Hasmat Rai and another vs. Raghunath

Prasad reported in AIR 1981 SC 1711, it was held that in pendency of the
suit filed for eviction on the ground of bona fide genuine requirement if any
accommeodation is requisitioned by the landlord, which may be considered as
alternate available accommeodation and its account and explanation is not put
forth by the landlord in his pleadings and the same is pleaded by the tenant in
his written statement, then Court may consider such subsequent aspect also
on its own merit. So, in view of such principles, the impugned amendment
deserves to be allowed. Apart the aforesaid, at the stage of amendment
application which is supported by the registered document of sale deed, the
merit or demerit of the proposed amendment, should not be considered, the
same should be considered after allowing such amendment, in accordance
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with the procedure prescribed. So in such premises, also [ am of the view that
the Rent Controlling Authérity ought to have allowed the aforesaid application
and after incorporating such amendment, opportunity to make consequential
amendment should have been extended to the respondent in his original
application and such question should have been decided after recording
evidence of the parties, but such procedure has not been adopted by the
RCA.

8. In the aforesaid premises, the impugned order being perverse is hereby
set aside. Pursuant to it, by allowing the amendment application of the petitioner,
he is permitted to incorporate the same in the written statement within ten
days before the RCA and respondent is also extended an opportunity to file
appropriate application for consequential amendment in this regard, if so desire,
within further ten days and thereafter such question shall be decided by the
RCA after framing issues on the question, if the same is not covered in the

existing issues. However, considering the oral prayer of the respondent’s -

counsel, RCA is directed to take endeavour to expedite the trial of the
impugned case and conclude the same at an early date probably within six
months from today in accordance with the spirit of provisions of Chapter ITI-
A of the ML.P. Accommodation Control Act, 1961.

7. Accordingly, this pétition is allowed to the extend (sic:extent) indicated
herein above. -

C.C. as per rules.
Petition allowed.

LL.R. [2014] M.P., 3114
WRIT PETITION
Before Mr. Justice U.C. Maheshwari
W.P. No. 15288/2013 (Jabalpur) decided on 13 September, 2013

GHASIRAM DEHARIYA ...Petitioner
Vs.
ANAKHLAL DEHARIYA & ors. ...Respondents

Civil Procedure Code (5 of 1908), Order 26 Rule 9 - Appointment
of Commissioner to ascertain who is in possession - Held - Suit is at the
initial stage - Evidence is yet to be recorded - No party can be permitted
to use the procedure of the court to collect the evidence in support of his

ys
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case - No interference is required - Petition dismissed. (Para2)

Rifaer afagr wizar (1908 &7 5), 91R%r 26 AF7 9 — [wasT FTear
E 77 gff¥aa ovi & fay sfyeaw ot Fgfen — abfeiRe — 3k
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Cases referred :
1982 MPWN 255, 2007(3) MPWN 123,
Mohd. Shafiqullah, for the petitioner.
| - ORDER
U.C. MAHESHWARI, J. ;- Heard on the question of admission.

1. The petitioners/plaintiffs have filed this petition under Article 227 of
the Constitution of India being aggrieved by order dated 23.7.2013 (Annexure
P-4) passed by Civil Judge Class I, Parasiya in Civil Original Case No.
12-A/2012 whereby their application filed under Order 26 Rule 9 of the CPC
for appointment of Commissioner and for calling the report that which party
is in actual possession of the disputed land, whether the plaintiffs are the
defendants, has been dismissed.

2. I'have heard the learned counsel for the petitioners and perused the
record. The impugned suit is at the initial stage. Even the process to record
the evidence of parties has not been started. It is settled preposition of law
that no party can be permitted to use the procedure of the Court to‘collect the:
evidence in support of his case as laid down by this Court long back in the
matter of Laxman Vs. Ram Singh reported in 1982 MPWN 255 and in the
matter of Ashok Kumar Patel and another Vs. Ram Niranjan and others
reported in 2007 (3) MPWN 123, as mentioned by the trial Court in the.
impugned order. In such premises, the impugned order does not require any
interference at this stage. ' '

3. Resultantly, this petition is hereby dismissed. However, it is observed
that after recording the evidence of both the parties, in order to clarify the
ambiguity, if any, in the evidence, then either of the party, shall be at libérty to
file appropriate application to call the report in that regard through
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Comimissioner by inspection of the property. On filing such application at that
stage, the trial Court shall be at liberty consider the same in accordance with
the procedure prescribed under the law to clarify the ambiguity without
influencing from any observations, findings made by such Court in the order
impugned or this Court in the present order.

Petition dismissed,

L.L.R. [2014] M.P,, 3116
WRIT PETITION
Before Mr. Justice Shantanu Kemhar & Mr. Justice Mool Chand Garg
W.P. No.10969/2013 (Indore) decided on 4 October, 2013

ADHUNIK TRANSPORT ORGANIZATION LTD.(M/S) ..Pétitionér
Vs.

ASSISTANT COMMISSIONER,

COMMERCIAL TAX & ors, ...Respondents

Value Added Tax Act, M.P. (20 of 2002), Section 54 - Assessiﬂg
authority in absence of any document held that'it could not be held that
goods were not for sale in M.P. and were out to out goods - Subsequently
after receiving relevant documents petitioner applied for rectification
of mistake -Held - As there was no mistake or error apparent on record
therefore application was rightly rejected by assessing authority -
However, in the interest of justice, as petitioner was not in possession
of documents at the relevant time and notice was also issued by
assessing authority to the third party to produce the documents, order

of assessment is set aside and matter remitted back to assessing officer -

to decide afresh taking into consideration the documents filed by
petitioner. (Paras 11 & 12)
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Cases referred :

(2007) 165 Taxman 307 (SC) = (2007) 295 ITR 466 (SC) 2007
213 CTR 425 (SC).

Sumit Nema, for the petitioner,
Sudhanshu Vyas, P.L. for the respondents.

ORDER

The Order of the Court was  delivered by :
SHANTANU KEMKAR, J. :- The petitioner-transporter was transporting in its
vehicl€'bearing registration No.RJO6GA-1534 a road roller of M/s. Atlas
Copco India Limited from Nasik (Makarashtra) to Yamuna Nagar (Haryana).
The Anti Evasion Bureau of the Commercial Tax Department stopped the
truck for inspection and found that the relevant Transit Form No.59 was not
being obtained from the entry check post of the State of Madhya Pradesh,
and that, there was no seal of the nearest Commercial Tax Office on the
challan/document. In the circumstances, an opinion was formed by the Anti
Evasion Bureau that an attempt was being made by the petitioner to transport
road roller by evasion of tax. Thereafter, the Assessing Officer imposed a
penalty of Rs.21,20,265/- on the petitioner vide order dated 15.02.2010.
The said order was challenged by the petitigner before the Deputy
Commissioner, Commercial Tax, Indore. The appeal suffered dismissal vide
order dated 29.01.2011,

2. Aggrieved by the said order dated 29.01.2011, the petitioner filed
second appeal before the M.P. Commercial Tax Appellate Board, Bhopal,
(For short ‘the Appellate Board’ ). The Appellate Board vide its order dated
02.11.2012 allowed the appeal in part and remanded the matter to the
Assessing Officer with following observations and directions:-

“ (o) wafy 918+ ArEre ERT AT 9 99T TWw Wiy 9T o
B & Qd 3 910 B " DY W TR o ARy off R 9w A
ST T AT BT A BIHx AAYRD W7 ¥ 357 o9 & frg e
ST ET U1 Y9 &R ATGTT GHY g9 BT WAR {FAT W7 57 o7 |
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3. In compliance of the order passed by the Appellate Board, the
Assessing Officer issued notice to the petitioner as also to the purchaser of
the road roller, to whom it was to be delivered by the petitioner asking them
for producing the relevant information and documents to establish the plea'of
the petitioner that the goods were not for sale in M.P. and were out to out
goods, ‘

4. The petitioner submitted reply/explanation dated 24.04.2013
(Annexure P/8) to the notice issued by the first respondent and also prayed
for short time to be granted for getting the requisite documents and information
from the third party i.e. M/s. 8.P. Singla Contractors, who had purchased the
road roller from M/s. Atlas Copco India Limited, Nasik. However, the prayer
was denied and vide its order dated 27.04.2013 (Annexure P/10) the Assessing
‘Officer maintained its earlier order of penalty by observing thus:-

YR EHRv UF WA 9 HA9d @ oY s sWe! &
1719 ¥ 77 e e fpTen ST wadr i A1e 37 5w d Ho wo &
e} B BT | T YHR Tl @ AR W 59 Y1g-n o Fejg a8
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5. After passing of the aforesaid order dated 27.04.2013
(Annexure P/10), on 03.05.2013 the petitioner received the relevant
documents from the third party M/s. S.P. Singla Contractors by Registered
A/D. The said documents along with a covering letter dated 20.05.2013
(Annexure P/11) in the form of request for rectification under Section 54
of the MadHya Pradesh Valued Added Tax Act, 2002, (For short ‘VAT
Act®yWas submitted by the petitioner. The petitioner also filed a copy of
letter dated 29.04.2013 (Annexure P/9) sent by the said M/s. S.P. Singla
to the Assessing Officer. The petitioner vide its letter dated 20.05.2013
(Annexure P- 11) made a prayer that in the interest of justice the mistake
be rectified and a fresh order be passed after considering the documents
which have been received by it from the third party. The said prayer for
rectification was rejected by the Assessing Officer vide order dated
25.07.2013 (Annexure P/13) by observing that no ground is made outto -
hold that there is any mistake in the order dated 27.04.2013. Feeling
aggrieved, the petitioner has filed this petition.

6. Shri Sumit Nema, learned-counse! for the petitioner has argued
that the learned first respondent has committed error in not exercising
the powers of rectification provided under Section 54 of the VAT Act.
He argued that after passing the order by the first respondent, the relevant
documents were received by the petitioner, and as such when they were
submitted along with the prayer for rectification of mistake, the same
should havc been taken on record instead of holding that such a prayer is
not tenabie: In support of his submxss:on, he placed reliance on the
judgment of the Supreme Court in the case of Honda Siel Power Products
Limited Vs. Commissioner of Income Tax reported in [2007] 165
Taxman 307 (SC) = [2007] 295 ITR 466 (SC)=2007 213 CTR 425
(8C). Alternatively he prayed that since the documents are very relevant
for the just decision of the controversy, the same may be directed to be
taken on record and to be considered by the Assessing Officer and for
that purpose the matter may be remanded back to the Assessing Officer
for deciding the matter afresh.

7. On the other hand, Shri Sudhanshu Vyas learned panel lawyer for the
State argned that the Assessing Officer has rightly declined to interfere into
the matter under Section 54 of the VAT Act as there was no clerical or
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arithmetic mistake nor there was any error arising from any omission. He

argued that the judgment of the Supreme Court in the case of Honda Siel
Power Products Limited (Supfa) is based upon entirely. dlfferent facts and
has no application to the facts of the present case. He also submltted that the
petitioner did not file the documents inspite of giving : sufficient opportumty for
the same. In the cu'curnstances the Assessmg Ofﬁcer had no other optlon but
to pass the order. '

8. - Wehave cons1dered the subm1551ons made by the learned counsel for
the part1es and perused the orders and annexures. .- -~ " -, .. 0 L

9. "' The first quest1on whlch is requrres to be consrdered in this matter is
as to whether Sectlon 54 of the VAT Act which’ deals with powers of
rectlﬁcatlon of mrstakes by the Commlsswner and the Appellate Board i is
attracted inthe present case or not For ready reference the relevant prov1srons
’ of Seetron 54 of the VATAct are extracted below -

[ RO

' “54 Rectlficatlon of mlstakes
(1) The Commissionér may T

@) on his own mot1on at any tlme wrthm oné calendar year
"+ fromthe date of any order passed by h1m or

(i)onan appl1cat1cn made by a dealer within one calendar RN
- year from the date of receipt of such application, rectify, in
such manner as may be prescribed, such erder for correcting
any clerical or arithmetical mistake or any error arising therein . - --
from any omission:; . - A
‘ Provided that, - o |
. (1) the Commissioner shall not entertain any application by the .
... dealer unless it is made within one year from the date-of the
. order sought to be rectified :-

(ii) no such rect1ﬁcat1on shall be iade ifit has the efféct of
enhancing the tax or reducing the amount of refund unless the
Commissioner has given notice in the prescnbed formtothe
dealer of his intention so to do and has allowed the dealer a
~reasonable opportunity of beingheard, . . - .+ -

s - - [

d

G
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Not relevant in the present case™.

10.  From the aforesaid provision, it is clear that the Commissioner
may rectify its order for correcting any clerical or arithmetic mistake or
any error arising therein from any omission. In the present case, we find
there is neither any clerical nor.any arithmetical mistake, there appears
to be even no error arising from any omission. On the other hand in this
matter till the passing of the impugned order, the relevant documents were
not filed by the petitioner. Therefore the Assessing Officer has rightly
observed that the provision of rectification is not attracted in the matter.
[n the case of Honda Siel Power Products Limited (Supra), the Supreme
Court while dealing with the matter in which the Income Tax Appellate
Tribunal had inadvertently not referred to its earlier decision holding that
enhanced depreciation was allowable even on notional increase in cost
of Estate on the ground of fluctuation in exchange rates and despite fact
that additional liability resulting from said fluctuation had not been paid
by assesse and wrongly held that since there was no actual payment after
fluctuation, assesse was not entitled to claim benefit under Section 43-A
and the tribunal having held that an error apparent from the record had
crept in and the same should be rectified by acknowledging the mistake
of not considering the judgment of coordinate bench of the Tribunal even
when the same was cited and accordingly rectified its order by allowing
assesse’s claim, the Supreme Court upheld the order of the tribunal and
set aside the order of the High Court in which the High Court held that it
would not amount to rectification. However as observed above, facts of
the present case are entirely different and therefore the law laid down by
the Supreme Court has no application to the present case. In the
circumstances, we are of the view that the Assessing Officer has committed
no error in not exercising the jurisdiction of rectification in the facts of
the present case. -

11.  Asregards petitioner’s contention that in the interest of justice and for
just decision of the matter, the petitioner be accorded an opportunity to file
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documents which have been received by subsequently in order to prove its

case that the road roller was being transported by it out to out and not for sale -

in M.P., we are of view that this prayer needs to be allowed to do complete
justice in the matter. As noticed by us the relevant documents were not in the
possession of the petitioner and after repeated efforts being made by the
petitioner the same were made available to the petitioner by the third party
only after passing of the impugned order by the Assessing Officer. It is also
relevant to state that the Assessing Officer itself had issued notice on dated
16.04.2013 to the said third party to produce the documents and the same
were sent by the third party to the Assessing Officer and also to the petitioner
- but only after the order was passed. In this background of the matter, in the
intérest of justice this prayer of the petitioner desérves to be allowed.

12.  In the circumstances, we set aside the order dated

27.04.2013(Annexure P/10) as also the order dated 25.07.2013 {Annexure

P/13) passed by the Assessing Officer and remit the matter to the Assessing

Officer for deciding the matter afresh taking into consideration thé aforesaid

documents. The petitioner to appear before the authority on 30.10.2013, w1th
-all the relevant documents.

CC w1thm 3 days. .
- Order accordingly.
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WRIT PETITION
Before Mr. Justice Shantanu Kemkar & Mr. Justice Mool Chaml Garg
W.P. No, 11112/2013 (Indore) decided on 4 October, 2013

PROCTER & GAMBLE HYGIENE & HEALTH CARELTD.

...Petitioner
Vs.
ADDITIONAL DIVISIONAL DEPUTY COMMIS SIONER OF
COMMERCIAL TAX & ors. - - ....Respondents

Value Added TaxAct M.P. (20 of 2002), Section 46 (84), Value
Added Tax Rules, M.P. 2006, Rule 61 (4) - Readmission/Rehearing of

appeals - Appeal filed by Petitioner u/s 46 of Act 2002 was dismissed
for want of prosecution - Application for rehearing filed under Rule

61(4) of Rules, 2006 was dismissed as limitation for- deciding appeal
u/s 46(8A) is 12 months and the same has expired - Held - Time Iimit

LY
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fixed for deciding appeal will not override the provisions of Rule 61 to
invoke provisions of rehearing/readmission of appeal - Order of
Appellate Authority set aside - Matter remitted back for deciding
application for rehearing the appeal. (Paras 7 & 8)

T afefa s s, 5.4, (2002 ST 20). T 46 (8Y), 57 7T
FY 34, AH. 2006, 61(4) — srfieT 1 gTAEV/ YEATIE AT i
— afefaa 2002 B aRT 46 @ T uwga B T AN B Afrw @
afais @ aw|E F el fear A — g1 gaard q fra 2006 @
fram 61(4) & ofwfa adss » @R fear T 7aifs arT 46(8Y) @
sigia adia Fidfa eot 3 fad oRflar 12 7w & ok 9 9o o g9t
g — afifrerifRe — enfla @ g wev/qagaarE @ Suda) @7 aaws o
# ford afler 3 fafreaw ?Q fraa wwg o Pfres 61 @ ougel W
AR T B — orfieht yite &1 e surw — e B U
gad g sEET &1 fafreay o @ o wrvar ofind g fear

Sumit Nema, for the petitioner.
Sudhanshu Vyas, P.L. for the Respondents.

ORDER

The Order of the Court was  delivered by :
SHANTANU KEMKAR, J. :- The petitioner, a Public Limited Company, was
assessed vide order dated 22.06.2011 (Annexure P-1) by the first respondent
for the period 01.04.2008 to 31.03.2009 under the Central Sales Tax Act
and was assessed under the Madhya Pradesh Valued Added Tax Act, 2002,
(For short “VAT Act’) for the same period vide order dated 22.06.2011
(Annexure P/2). In both the assessments the petltloner was denied time to
file F- Forms.

2. Aggrieved by the said assessment orders, the petitioner filed appeals
under Section 46 of the VAT Act. The appeals were listed for hearing on
07.08.2012 before an Officer holding office at Bhopal and was given additional
charge of Indore. On that day, petitioner’s Counsel could not attend hearing
of the appeals because of his ailment. The appeals were, therefore, dismissed
by the appellate authority for want of prosecution vide orders dated
07.08.2012 (Annexure P-5 and Annexure P-6). According to the petitioner,
the said orders of dismissal of its appeals were not known to it, and therefore,
its Counsel attended the office of the appellate authority at Indore on
17.08.2012 with written submissions, but he was informed that the files were
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taken by the Appellate Authority to Bhopal. On 20.08.2012, petitioner’s
Counsel requested the second respondent to inform the petitioner about the
status of appeals, but no information was supplied to him. The petitioner’s
Counsel went thrice to Bhopal to find out the status of appeals, but on that, he
was informed that the files are not traceable. Lastly, the petitioner was served
with orders dated 07.08.2012 for the first time on 18.03.2013.

3. On receipt of these ex-parte dismissal orders, the petitioner submitted
applications on 16.04.2013 under Rule 61 (4) of the M.P. Value Added Rules,
2006 (For short “VAT’ Rules 2006) for readmission/rehearing of appeals on
the ground that his Counsel could not appear before the appellate authority
on the date of hearing because of his ill health. The applications were supported
by the affidavits and the medical certificate of the Counsel.

4, The appellate authority, without adverting to the contents of the
applications filed by the petitioner under Rule 61 (4) of the VAT Rules, 2006
and without granting any opportunity of hearing to the petitioner, rejected the
applications vide order dated 06.06.2013 (Annexure P-14) on the ground
that under Section 46 (8 A) of the VAT Act, the appeal is required to be disposed
of by the appellate authority within a period of one year and that since the
period was already over, the prayer for readmission of the appeal cannot be
allowed. Feeling aggrieved by the order dated 06.06.2013 (Annexure P-14)
the petitioner has filed this petition.

5 Shri Sumit Nema, learned counsel for the petitioner has argued that
the learned appellate authority has committed error in not considering the
provisions of Rule 61 (4) of the VAT Rules in its correct perspective. He
argued that the time limit prescribed under Section 46 (8 A) of the VAT Act is
for deciding an appeal, whereas Rule 61 (4) of the VAT Rules, 2006, is a
provision for readmission/rehearing of the appeal, which is dismissed or decided
ex-paite under sub-rule (3) of Rule 61. In the circumstances while dealing
with the application for readmission/rehearing the petitioner’s application could
not have been dismissed on the ground of lapse of period fixed under Section
46 (8A) of the VAT Act, but was required to have been decided on its merits.

6. Shri Sudhanshu Vyas learned panel lawyer for the respondents, on the
other hand, supported the impugned order of rejection of the petitioner’s
applications for readmission/rehearing of the appeals.

7. Having considered the submissions made by the learned counsel

b
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for the parties, we are of the view that the impugned order dated
06.06.2013 (Annexure P-14) passed by the appellate authority cannot
be sustained. Admittedly, the petitioner’s appeals were dismissed vide
orders dated 07.08.2012 (Annexure P/5 and Annexure P/6) for want of
prosecution. The petitioner, invoking the provisions of Rule 61 of the
VAT Rules, 2006, had submitted applications for readmission/rehearing
of the appeals. In the circumstance, it was necessary for the appellate
authority to have decided the said applications filed under Rule 61 (4) of
the VAT Rules 2006, on merits. However the appellate authority has
wrongly applied the time limit fixed under Section 46 (8A) of the VAT
Act fordeciding the appeals. In our considered view, the time limit fixed
under Section 46 (8A) of the VAT Act, will not override or curtail the
right of the'appellant to invoke provisions of readmission/rehearing of
the appeal which suffered dismissal for want of prosecution under Rule
61 (4) of the VAT Rules, 2006. On invocation of the provision of Rule 61
(4) the appellate authority is duty bound to consider the prayer made in it
irrespective of the expiry of time fixed under Section 46 (8A) for deciding
the appeal as the both the provisions operate in different spheres. The
view taken by the appellate authority if allowed to stand, would render
provisions of Rule 61 (4) of the VAT Rules, 2006, to be redundant, as in
the cases when the appeal is dismissed for want of prosecution just before
expiry of 12 months, the restoration application which will naturally be
filed after 12 months would not become maintainable, which in our
considered’ v1ew cannot be the 1ntent10n of the legislature.

8.. 'In the circumstances; we set-aside the impugned order dated
6.06.2013 (Anhnexure P-14) passed by the appellate authority and remand
the matter to the appellate authority for deciding the petitioner’s prayer for
readmission/rehearing of the appeal on merits, without being influenced by
the fact that the period fixed under Sectlon 46 (SA) of the VAT Act for deciding
the appeal has expired. - '

9. With the aforesaid, writ petition stands allowed to the extent indicated
above,

C.C. within 3 days.

Petition allowed.
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“WRIT PETITION ST
Before Mr. Justice Sanjay Yadav .
W.P. No. 21624/2011 (Jabalpur) decided on 22 October, 2013

THEMIS MEDICARE LTD ... Petitioner
Vs.
THE ASSTT. LABOUR COMMISSIONER & ors. Respondents

Industrial Dtsputes Act (14 of 1947), Section 33-A — Interim
Stay of termination of service - Complaint before Industrial Court by
medical representative - ‘Respondent No.2, medical representatlve in
the petitioner establishment, was transferred from Jabalpur to Mumbai
by order dated 14.05.2009 — Alleging the transfer being due to malafide,
respondent No.2. raised the dispute u/s 10 of 1947 Act — However,
subsequently services of the petitioner were terminated — Held —
Contentions that the termination on dispensation of service of the
petitioner liad no nexus with the dispute raised — Dispute was in respect
of transfer and not the determination of service, therefore the provision
of Section 33 was not violated as would have led to conferral of powers
on the Labour Court in. entertammg an application u/s 33-A 0f1947
Act. (Paras 3, 4, 22)

31?@1‘%1%1?{31@1%’&# (1947 FT 14), SFTT 33-7 — war mﬂ%r 7o

Farg 3w — fafecd wfafifr grr steife —maeg 3 wwer Breraa
- yeff . 2, 9l ¥ e ¥ fafyeiy sRiff st e R
14.05.2009 §RT S9YRX W Y=E Reniafka fear ar — versiawer gafaargef
g T AT wed g geeff %, 2 % sffrEm 1947 9 R f0 @ s
foare werar — aftg aoream @ 9 Qa1 TIw @ — affeiRe -
aﬂfﬁswﬁﬂﬁﬁm$m&ruﬁﬂaﬂﬁmmﬁrmaﬁgwaamm
— Farg e 3 wee F on ot 7 5 Jar wafta @, safg i 33
FT Joai®d el f&ar o, frad % aftifam 1947 &Y oy 33-v @ aigeia
aﬁmaﬁuwwﬁﬁmwaﬁvﬁaﬁmuwﬁml '

. Cases referred
- AIR 1994 SC 2608 1991 MPLJ 114,

KN. Pethm, for the petitioner.
Shradtia Tiwari, for the respondent No.2. -
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ORDER

SanJAY YApav, J. :- The petition though is posted for consideration

-of .A.N0.3892/2013 and application for vacating the stay order dated
" 3.5.2010. However, with the consent of learned counsel for the parties the

petition is heard finally.

2. Petition is directed against the order dated 28.3.2011 whereby, the
Labour Court while entertaining an application under section 33 A Industrial
Dispute Act, 1947(hereinafter to be referred to as Act of 1947), by
respondent no.2 stayed his termination which was by order dated 14.4.2010

- and thereby affirmed its earlier exparte interim order dated 3.5.2010.

3. Respondent no.2 , Medical Representative in the petitioner

“establishment, appointed since 4.1.1989, was transferred from Jabalpur to

Mumbai by order dated 14.5.2009.

4, Alleging the transfer being due to malafide, respondent no.2 raised
the dispute under section 10 of 1947 Act.

5. Inthe course of conciliation before Assistant Labour Commissioner
an order came to be passed by the Assistant Labour Commissioner that the
condition of service of respondent no.2 shall not be changed during the
cohciliation proceedings. The order is in the following terms (the order still
persist as the conciliation proceedings are reportedly pending):

15.6.2009 IFAES U8l ¥ Afdraa yfaffy 50 I Ysar suferd

™ ATITF U § ATeT WY (9 g & aend s fde Em ue

wfa o Wiy geferar suferd | eMRTs ugr & PR fvar wr
for wepevT @ GR1EH FrfaE d fraReNs & emass % Jar waf
# anfe # fore wopR o1 uRexdts w&1 fava o w@ar | afy Sar wrat
¥ B aRgcdw forar S & o ot fy orfSfem, 1947 @) g7 33 1
SooTe SR |

gert o WA @ UERT ¥ S 49 f&iw 23.6.2009 @1 e/ vart

- 6. The order date 15.6.2009 having not being questioned has attained

finality.
T. That by order dated 14.4.2010 the services of the petitioner was
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dispensed with in the following terms: '

"Further to your appointmnt letter No.HDM/
PERS:011:89/305 dated 4th January 1989 we write to inform -
you that your services are no longer required by the company
and accordingly your services hereby stands terminated with
immediate effect".

8. Being aggrieved, respondent no.2 filed an application under Séction

33 A of 1947 Act whereon the Labour Court granted an interim stay of
termination by order dated 3.5.2010 which was made absolute vide 1mpugned
order.

9. Petitioner questions the order on the ground that respondent employee
was not a workman but was a Hospital Manager, the post.on which he was
promoted and transferred whereagainst he raised the dispute which itselfis
not maintainable because being not a workman the provisions of Sales
Promotion Employees Act (Condition of Service YAct 1976 (heremafter to
be referred to as Act of 1 976)and of the Industrial Dlspute Act 1947 are not
apphcable » :

10. Secondly, it is contended that, the dispute which was raised was agalnst
the transfer whereas the services of the petitioner were dlspensed with as no
* more required. Thus there was no nexus with the dispute raised and termmatlon
as would attract the provision of section 33 of the Act of 1947, The apphcatlon
under Section 33 A it is urged was not tenable.

11.  Thirdlyitis contended that the assumption of jurisdiction by Labour
Court under Section 33 A, was erroneous.

12: On these grounds petitioner seeks quashment of the 1mpugned order.

13. Th (510 The) respondent no.2 on its turn supports the order passed by
the Labour Court. It is urged that since the respondent being a medical
representation (sic:representative) raised a dispute against his transfer from
Jabalpur to Mumbai and in order to frustrate the same his services were
-dispensed by order dated 14.4.2009 which has rightly been interfered by the
Court as belng violation of protection under Section 33 of the Actof 1947.

14.  Considered the rival submission.

ki
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15.  The Sales Promotion Employees (Condition of Service) Act of 1976
was enacted to regulate certain conditions .of services of sales promotion
employees in certain establishments.

16.  Section2(d) of 1976 Act defines 'Sales Promotion Employees to mean
"any person by whatever name called (including an apprentice) employed or
engaged in‘any establishment for hire or reward to-do any work relating to
promotion of sales or business, or both , but does not include any such person-

(i) who, being employed or engaged in a supervisory capacity , daily
wages exceeding sixteen hundred rupees menses (sic:per mensem); or

(ii) who is employed or engaged mainly in a managerial or administrative
capacity.

Explanation:For the purposes of this clause, the wages per mensem of
a person shall be deemed to be the amount equal to thirty times his total
wages (whether or not including, or comprising only of, commission) in respect
of the continuous period of his service falling within the period of twelve months
immediately preceding the date with reference to which the calculation is to
be made, divided by the number of days comprising that period of service;]

(e) all words and expressions used but not defined in this Act and
defined in the Industrial Disputes Act, 1947 (14 of 1947), shall have the
meanings respectively assigned to them in that Act.

17.  Respondent no.2 when he raised the dispute before Assistant Labour
Commissioner was holding the post of Medical Representative and by order
dated 15.6.2009 passed by Assistant Labour Commissioner, the service
condition of the petitioner was not to be changed. Yet the petitioner by order
dated 14.8.2009 promoted the petitioner w.e.£4.8.2009 as Hospital Manager
without seeking leave of the Assistant Labour Commissioner . As Section 33
of 1947 Act requires that:

"33. 1 Conditions of service, etc., to remain unchanged under
certain circumstances during pendency of proceedings.-

- (1) During the pendency of any conciliation proceeding before a
conciliation officer or 2 Board or of any proceeding before 2[ an
arbitrator or} a Labour Court or Tribunal or National Tribunal in
respect of an industrial dispute, no employer shall--
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(a) in regard to any matter connected with the dispute, alter, to
the prejudice of the workmen concerned in such dispute, the
conditions of service applicable to them immediately before
the commencement of such proceeding; or

(b) for any misconduct connected with the dispute, discharge
or punish, whether by dismissal or otherwise, any workmen
concerned in such dispute, save with the express permission in
writing of the authority before which the proceeding is pending.

(2) During the pendency of any such proceeding inrespectof

an industrial dispute, the employer may, in accordance with
the standing orders applicable to a workman concemed in such
dispute 2[ or, where there are no such standing orders, in
accordance with the terms of the contract, whether express or
implied, between him and the workman], -~

(a) alter, in regard to any matter not connected with the dispute,

the conditions of service applicable to that workman
immediately before the commencement of such proceeding;
or

(b) for any misconduct not connected with the dispute, or
discharge or punish, whether by dismissal or otherwise, that
workman: Provided that no such workman shall be discharged
or dismissed, unless he has been paid wages for one month
- and an application has been made by the employer to the
authority before which the proceeding is pending for approval
of the action taken by the employer,

(3) Notwithstanding anything contained in sub- section (2),no
employer shall, during the pendency of any such proceeding in
respect of an industrial dispute, take any action against any
protected workman concerned in such dispute--

(a) by altering, to the prejudice of such protected workman,
the conditions of service applicable to him immediately before
the commencement of such proceedings; or

(b) by discharging. or punishing, whether by dismissal or

LL.R.[2014]M.P.
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otherwise, such protected workman, save with the express
permission in writing of the authority before which the
proceeding is pending. Explanation.—- For the purposes of this
sub- section, a" protected workman", in relation to an
establishment, means a workman who, being 1[ a member of
the executive or other office bearer] of a registered trade union
connected with the establishment, is recognised as such in
accordance with rules made in this behalf.

(4) In every establishment, the number of workmen to be
recognized as protected workmen for the purposes of sub-
section (3) shall be one per cent. of the total number of
workmen employed therein subject to a minimum number of
five protected workmen and a maximum number of one
hundred protected workmen and for the aforesaid purpose,
the appropriate Government may make rules providing for the
distribution of such protected workmen among various trade
unions, if any, connected with the establishment and the manner
in which the workmen may be chosen and recognlsed as
protected workmen. .

(5) Where an employer makes an application to a conciliation
officer, Board, 2[ an arbitrator, a] labour Court, Tribunal or
National Tribunal under the proviso to sub- section (2) for
approval of the action taken by him, the authority concerned
shall, without delay, hear such application and pass, 3] within
a period of three months from the date of receipt of such
application], such order in relation thereto as it deems fit:] 4]
Provided that where any such authority.considers it necessary
or expedient so to do, it may, for reasons to be recorded in
writing, extend such pericd by such further period as it may
think fit: Provided further that no proceedings before any such
authority shall lapse merely on the ground that any period
specified in this sub- section had expired ‘without such
proceedings being completed.]

18.  Thus the respondent no.2 being a Sales Prompti?n employee having
raised the dispute , subsequent promotion order contrary to the stay granted
on 15.6.2009 will not in the considered opinion of this Court, adversely affect
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the status of respondent no.2 as Sales Promotion Employee in prosecuting
the dispute. This answers the first contention raised by learned counsel for the
petitioner. The contention that with promotion respondent no.2 lost the status
of workman/Sales Promotion Employce is negatived.

19.  Furthermore by virtue of section 6 of 1976 Act the provisions of the
Act of 1947 has been made applicable. Section 6 of Act of 1976 stipulates:

".6. Application of certain Acts to sales promotion
employees.- (1) The provisions of the Workmen's
Compensation Act, 1923 (8 of 1923), as in force for the time
being, shall apply to, or in relation to, sales promotion employees
as they apply to, or inrelation to, workrnen within the meaning
of that Act.

P

(2) The provisions of the Industrial Disputes Act; 1947
(14 0f 1947), as in force for the time being, shall apply to, or
in relation to, sales promotion employees as they apply to, or
in relation to, workmen within the meaning of that Act and for
the purposes of any proceeding under that Act in relation to an
industrial dispute, a sales promotion employee shall be deemed
to include a sales promotion employee who has been dismissed,
discharged or retrenched in connection with, or as a
consequence of, that dispute or whose dismissal, discharge or
retrenchment had led to that dispute.

(3) The provisions of the Minimum Wages Act, 1948
(11 0£'1948), as inforce for the time being, shall apply to, or in
relation to, sales promotion employees as they apply to, orin
relation to, employees within the meaning of that Act.

(4) The provisions of the Maternity Benefit Act, 1961
(53 0£1961), as in force for the time being, shall apply to, or
in relation to, sales promotion employees, being women, as
they apply to, or in relation to, women employed, whether
directly or through any agency, for wages in any establlshment
within the meaning of that Act.

(5) The provisions of the Payment of Bonus Act, 1 965.-. -

(21 0 1965), as in force for the time bemg, shall apply to, or ..

‘"
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in relation to, sales promotion employees as they app'ly to, or
in relatlon to, employees within the meaning.of that Act

(6) The prov151ons of the Payment of Gratuity Act, 1 972
(39 of 1 972), as in force for the time being, shall apply‘tq__ or
in rélation to, sales promotion employees as they apply to, or
inrelation to, employees within the meaning of that Act.

20.  That there being violation of the interim order dated 15.6.2009 and
the provision of Section 33 it was within the jurisdiction of Labour Court to
entertain application under-Section 33 A of 1947 Act the objection of the
petitioner regarding jurisdiction of Labour Court is also negatived.

21. It wasalso contended during the course 6f hearing that the provision
of Act of 1947 is not applicable to the Sales Promotion Employee. The
contention deserves rejection at the outset. in view of provisions of Section 6.
of 1976 Act and the decision by Supreme . Court in . R. ADYANTHAYA Vs.'
SANDOZ (INDIA) LTD: AIR 1994 SC 2608 wherein it is held:

- "4,........In other words, on and from 6-3-1976 the prov1smns

S of the IDAct became applicable to the‘ medical representatives

" depending upon their wages up to 6-5-1987 and without the.

* liniitation on their wages thereafter and upon the capacity in
which they were employed or engaged. —

‘™ 5. It'appears that the SPE Act was brought on the statute
book, as the Statement of Objects and'Reasons accompanying
- -the Bill shows, as.aresult of this Court's judgment in May &
... - Baker case 1. The Committee of Petitions (Rajya Sabha) in
- its 13th Report submitted on 14-3-1972 had come to the
conclusion that the ends of social justice would be met only
by suitably amending the definition of the term '‘workman' in

the ID Act in the manner that the medical representatives were _
-also covered by the definition of workman under the ID Act.
. - The Committee also felt that other workers engaged in sales
promotion should similarly be considered as workmen..The
legislature, however, considered it more appropriate to have
a separate legislation for govérning the conditions of services
. -ofthe sales promotion employees instead of amending the ID

Act, and hence the SPE Act.
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It also appears that Parliament has amended the
definition of 'industry’ by the Amending Act 46 of 1982 to

include, in the definition of industry in Section 2(i) of the ID - L

Act, among others, any activity relating to the promotion of
sales or business, or both carried on by any establishment.
However, that amendment has not yetcome into force. Butthe %"
amendment made by the very same Amending Act of 1982t0
the definition of 'workman' in Section 2(s) to include those
employed to do 'operational work', and to the definition of
‘wages' in Section 2(rr) to include "any commission payable

on the promotion of sales or business or both" has come into

force w.e.f. 21-8-1984." '

22.  Infurtherance to the contentions that the termination on dispensation
of service of the petitioner had no nexus with the dispute raised. It is: urged by’
learned counsel for the petitioner that the-dispute was in respeet of transfer
and not the determination of service, therefore the provision of'section 33 b
was not violated as would have led to conferral of powers on the Labtmr‘f -
Court in entertaining an application under Section 33 A of 1947 Act. decision
in Management Dainik Naveen Duniya V. Presiding Officer Labour Court
and others : 1991 MPLJ 114 has been placed reliance on support of these .
contention. :

23.  The contention though attractive when tested on the anvil of the facts ’
of the case.does not carry any substance. .

24.  Evidently the dispute has been raiscd against transfer and if services™
are dispensed with as is déne in this case, the dispute raised would render
infructuous, as the master servant relationship comes to end with the
termination. It is therefore clear that the petitioner intended to ¢change the
service condition by terminating the service of the respondent workman which
would adversely effect the dispute raised . In'these facts the decision in
Management Dainik Naveen Duniya(Supra) is of no assistance. The Labour
Court was thus within its jurisdiction by interfering with the tennmatlon order-
dated 14.4.2009 as would warrant any interference. o L

25.  Intheresult petition fails and dismissed. No costs.

Petition dismissed. -
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I.L.R. [2014] M.P., 3135
WRIT PETITION
Before Mr. Justice Sanjay Yadav
. W.P, No. 16945/2012 (Jabalpur) decided on 29 October, 2013 .

HUKUM SINGH . ...Petitioner
Vs. '
ASSISTANT ENGINEER, PH.E. & ors. . ...Respondents

Industrial Relations Act, M.P. '(27 of 1960), Sections 31(3), 108,
& Industrial Disputes Act (14 of 1947), Section 33 C (2) - Petitioner
was working in Public Health and Engineering Department and was
classified as permanent employees as department was Industry - S.L.P.
against classification was dismissed by Supreme Court - Subsequent
concerned department was removed from schedule of Industry -
Petitioner filed application u/s 33(c) before Labour Court for execution
of order of Labour Court due to non-availability of Forum under 1960
Act-Held - Labour Court has jurisdiction to entertain the application
- Petition allowed. - (Paras2,5&7T)

aenfre waw AT, 55 (1960 BT 27), SRS 31(3) 108 T
Ftenfre frare aferframT (1947 &7 14), G1°7 33 W (2) — A, AT @R
g aifyeY fawmr A wrfva or v oy 5 farr senT o, s vend
FHEI & 0 A offqga fear a1 o — aiffe @ favg vagad. &t
Tegaq qraTad g7 enfYer fear 7ar — awgaa @9 faar @t sen
@) FTHA | werT T — AfufTT 1960 @ A HINA B AgUerEr
® HROT AL A AT A § AR & P ¥ 49 e ® W
gRT 33(HY) @ fasia smags wega frar — afrfefRa — g9 =namerr =1
arﬁﬁumaﬂ#m"rmﬁlﬁrﬁm% AfereT W |

Case referred :
1997 SCC (L&S) 1710.

K.N. Pethia, for the petitioner.
Vivek Agrawal, Dy. A.G. for the respondents/State.
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ORDER .
SANJAY Y ADAV, J. :- With consent, matter heard finally.

Order dated 14.9.2012 passed by labour Court, Jabalpur has been
assailed, whereby an application under Section 33 C (2) Industrial Dispute
preferred by the petitioner has been rejected as not tenable.

2. Petitioner engaged as helper on daily wages in the Department of Public
Health Engineering, Government of M.P. earlier had approached the labour
Court vide application under Section 31 (3), Madhya Pradesh Industrial
Relations Act, 1960 (referred to as '1960' Act) seeking permanent
classification. The remedy under MPIR Act was sought because at relevant
time the Department of Public Health and Engineering was scheduled as
Industry under, 1960 Act.

/

3. The application under Section 31 (3) was allowed on 17.12.1999
classifying the petitioner as permanent with consequential benefits. An appeal
thereagainst was dismissed on 9.2.2001. The orders were affirmed in Writ
Petition No. 5996/2001 (dismissed on 6.5.2002) and Civil Appeal No. 7380/
2003 (dismissed on 23.7.2009).

4, That, in the meanwhile vide notification No. F 6-15-04- A-XVI dated
10th October 2005 issued by the State Government in exercise of powers
conferred by Sub-Section (3) of Section 1 of 1960 Act deleted the Public
Health Engineering from the schedule of Industry. Consequent whereof, the
provisions contained in the 1960 Act became inapplicable to the Public Health
Engineering with effect from 10.10.2005.

5. The petitioner workman after the dismissal of Civil Appeal No. 7380/
2003 by the Supreme Court sought the execution of the order passed by
labour Court on 17.12.1999 for difference of wages and since the forum
under 1960 Act was not available, he filed an application under Section 33 C
(2) of Industrial Disputes Act, 1947, which stipulates :-

“(2) Where any workman is entitled to receive from the
employer any money or any benefit which is capable of being
computed in terms of money and if any question arises as to
the amount of money due or as to the amount at which such
benefit should be computed, then the question may, subject to
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any rules that may be made under this Act, be decided by
such Labour Court as may be specified in this behalf by the
appropriate Government; within a period not exceeding three
months:

Provided that where the presiding officer of a Labour
Court considers it necessary or expedient so to do, he may,
for reasons to be recorded in writing, extend such period by
such further period as he may think fit.”

6. Thus, it was pre-adjudicated right which the petitioner was getting
executed under the provisions of Section 33 C (2) of 1947 because of non-
availability of forum'under 1960 Act.

7. The labour Court ignoring these developments and the fact that an
application under Section 108 of 1960 Act could not have been entertained
because of non-applicability of the provision of 1960 Act to the respondent-
industry, rejected the application holding that the same is not tenable.

8. The labour Court in the given facts, as rightly urged by learned counsel
for petltloner grossly erred in rejecting the application. '

9. It has been held in Arka Bikas Chakravorty V. State Bank of India
and others : 1997 SCC (L & S) 1710 that :-

“3, It is well settled in law, asunder :

“Where, however, the remedy is repealed, the Court looses
its jurisdiction to enforce that remedy and the pending cases
must terminate at the stage they have reached when the repeal
occurs, since statute affecting remedies are retrospective.”
(Sutherland : statutory construction (S5th Edition)."

10.  Inview of the proposition of law laid down by the Supreme Court
and the given facts of the case, the conclusion arrived at by the labour Court
rejecting the application under Section 33 C (2) of 1947 Act cannot be given
_ the stamp of approval.

11.  Consequently, the order dated 14.9.2012 is quashed. Matter is
remitted to the labour Court for adjudication of application under Section 33
C (2), 1947 Act on merit. Let the same be decided within two months from
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the date of communlcatlon of this order.

- 12. Petition is allowed to the extent above. No costs.

Petition allowed,

L.L.R. [2014] M.P., 3138
" WRIT PETITION
Before Mr. Justice Sanjay Yadav
W.P. No. 540/2013 (J abalpur) decided on 27 November, 201 3

S.P.SINGH .- . ...Petitioner
WEST CENTRAL RAILWAY & ors. : ...Respondeénts -

.*Service Law - Railway Protection Force Rules, 1987, Rules 153,
158 & 217 - Disciplinary Authority - Appellate Authority while
formulating an opinion that the nature of misconduct contemplates a
major penalty, dropped the minor penalty charge sheet and remitted
. the matter to the disciplinary authority for issuance of fresh charge
sheet for major penalty - Held - It is apparent from the provisions
contained in Rule 217 that it is within the power of the Appellate
Autherity to set aside, confirm, reduce or enhance punishment or remit
the case to the authority which impesed or enhanced the punishment
or to any other authority with such direction, as it may deem fit in the
circumstances of the case. ' (Paras 7 & 14)

war fRfer — & gear g7 [ym 1987, FaF 153, 156 7 217 —
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@ aare W), Aty W, YilRG 9 verd @ ser@ ar wmRe aRRifE
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’ Anoaop .Naiz; for the petitioner.
N.S. Ruprah, for the respondents.
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ORDER

SANJAY YADAY, J. :- Though the matter is posted for consideration of
I.A. No. 10476/2013 an application for vacating the stay; however, since
pleadings are complete, with consent of learned counsel for the parties, the
matter is heard finally.

2. Quashment of orders dated 29.8.2011, 10.5.2012 and 19.12.2012
are being sought vide this petition.

3. Whereas, by order dated 29.8.2011 the petitioner, Inspector, Railway
Protection Force, has been visited with a penalty of stoppage of annual
increments for three years with non-cumulative effect, in an enquiry on the
charge-sheet for minor penalty issued under Rule 158 of The Railway
Protection Force Rules, 1987 (referred to as 1987 Rules).

4. That, by order dated 10.5.2012, the Appellate Authority, on an appeal
preferred by the petitioner, while dropping the minor penalty charge-sheet
has remitted the matter to the Disciplinary Authority with a-direction to issue
major penalty charge-sheet under Rule 153 of 1987 Rules, A Revision filed
there-against has been dismissed by order dated 19.12.2012.

5. Thus, since orders dated 29.8.2011 and 19.12.2012 merged with the
Appellate order dated 10.5.2012, it is this order which is being principally
challenged.

6. An incident of personal search of 54 petsons on 1.10.2010 and
2.10.2010 by the sub-ordinates of petitioner who at relevant time was posted
as Incharge, Special Intelligence Wing, Bhopal, resulting in the recovering
paltry sum of Rs.500/-, led the Authorities to issue charge sheet for minor
penalty under Rule 158 of 1987 Rules on 15.7.2011 by charging the petitioner
of lack of control over his sub-ordinate staff. Though the petitioner denied the
allegations stating that during the period in question he was on leave, the
petitioner was, however, found guilty of the charges of ineffective control
over sub-ordinates and was visited with the penalty of stoppage of annual
increments for three years, i.e., minor penalty.

7. Being aggrieved, petitioner filed an appeal. The Appellate Authority
while formulating an opinion that the nature of misconduct contemplates a
major penalty, dropped the minor penalty charge-sheet and remitted the matter
to the disciplinary authority for issuance of fresh charge-sheet for major penalty



3140  ° S.P.Singh Vs. West Central Railway LLR.[2014]M.P,

under Rule 153 of Rules of 1987 by order dated 10.5.2012. Revision filed
thereagainst was dismissed on 19.12.2012,

8. The order directing issuance of major penalty charge sheet is on the
ground that having proceeded against in respect of an incident with the enquiry
for minor penalty culminating into an order of imposition of minor penalty, it is
beyond powers of Appellate Authority without recording a descent note and
without affording an opportunity of hearing, to remit the matter with a direction
to initiate fresh enquiry on same set of charges. It is urged that Appellate
*Authority has overlooked the fact that the petitioner was on leave durmg the
period when the incident had occurred.

9. On these grounds petitioner seeks quashment of order dated
10.5.2012. )

10.  Therespondents on their turn defend the order. It is stated that it being
within the powers of the Appellate Authority under Rule 217 of the Rules, 1987 to
drop the charge-sheet and remit the matter for issuing fresh charge sheet for major
penalty. It is urged that such decision since does not ipso facto tantamount to
imposition of punishment much-less the enhanced punishment, the challenge is
premature, as the petitioner on the issuance of charge sheet will get an opportunity
to defend himself. It is further contended that since there is no enhancement of
punishment, an opportunity of hearing contemplated under the Rules isnot attracted
and non affording of apportunity, therefore, does not vitiate the order of issuing
fresh charge-sheet, as would call for any indulgence.

11.  Onhearing the rival contentions, the question which crops up for
consideration is whether it is within the power of the Appellate Authority when
entertaining an appeal against infliction of minor penalty on a minor penalty
charge sheet to drop the charge sheet and direct the dlsc1p11nary authonty to
issue fresh charge sheet for major penalty.

12.. Whereas, under 1987 Rules, Rule 158 lays down procedure for
imposition of minor penalty. It impliedly prohibits imposition of major penalty.
On the other hand Rule 153 contemplates procedure for imposition of major
penalty. However, even in case where the major penalty charge sheet is issued
Rule 154.6 empowers the disciplinary authority having regard to its findings
on all or any of the article of charge if is of the opinion that any of the minor
punishments should be imposed on the party charged, it shall, notwithstanding
anything contained in Rule 158, make an order imposing such punishment.

‘o
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That, Rule 217 of the Rules 1987 lays down the scope of interference
in appeal, it stipulates: .

"217. Consideration of appeals:

217.1 While considering the appeal, the appellate authority
may, on request, grant personal hearing to the aggrieved
enrolled member of the Force in case it considers it in the
interest of administration and justice. '

217.2 In the case of an appeal against an order of suspension,
the appellate authority shall consider whether, in the light of
the provisions of rules 134 and 135 and having regard to the
circumstances of the case, the order of suspension is justified
or not and confirm or revoke the order accordingly.

217.3 In the case of an appeal against an order imposing any
of the punishments specified in rules 148 and 149 or enhancing
any penalty imposed under the said rules the appellate authority
shall consider:

(@ whether the procedure prescribed in these rules has been
complied with, and if not whether such non-compliance
has resulted in violation of any constitutional provisions
or in miscarriage of Justice;

(b) whether the findings are warranted and based on
evidence on record; and

(c) whether the punishment or the enhanced punishment
imposed is adequate or inadequate or severe and pass

speaking orders for-

@ setting aside, confirming, reducing or enhancing the
punishment. or

@) remitting the case to the authority which imposed
or enhanced the punishment or to any other authority

with such directions as it may deem fit in the
circumstances of the case:

Provided that —

() no order imposing an enhanced punishment shall be
passed unless the appellant is given an opportunity of
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making any representation which he may wish to make

against such enhanced punishment: and

(i) ifthe enhanced punishment, which the appellate authority

purposes, is one of the punishments specified in clauses

() to (d) of rule 148.2 and an inquiry under rule 153 has

not already been held in the case, the appellate authority

" shall, subject to the provisions of rule 153 itself hold

such inquiry or direct that such inquiry be held and

thereafter on a consideration of the proceedings of such
inquiry pass such orders as it may deem fit."-

14, Apparent, it is from the provisions contained in Rule 217 that it is
within the powers of the Appellate Authority to set aside, confirm, reduce or
enhance punishment or remit the case to the authiority which imposed or
enhanced the punishment or to any other authority which such direction, as it
may deem fit in the circumstances of the case.

15.  First proviso to Rule 217.3 stipulates that in case where the punishment
is proposed to be enhanced incumbent it would on the Appellate Authority to
afford an opportunity of hearing. Thus, hearing is contemplated where there is
proposal for enhancement.

16.  Inthe case at hand the apﬁellate authority since has remanded the
matter with direction to issue major penalty charge sheet which does not mean
that the punishment has been enhanced in such a case, proviso to Rule 217.3
is not attracted. Therefore, non-granting an opportunity of hearing before taking
the decision to drop the minor penalty charge sheet and to issue major petalty
charge sheet by the appellate authority, in the considered opinion of this Court,
will not vitjate the order.

17.  TheAppellate Authority was well within its power conferred vide Rule
217.3 (c) (ii) of 1987 Rules to have dropped the minor penalty charge sheet
and remit the matter with a direction to thé disciplinary authority to issue fresh
charge sheet under Rule 153 of 1987 Rules for major penalty. The order,
therefore, cannot be faulted with.

18.  Itisfurther contended by learned counsel for the petitioner that it was the
same Appellate Authority who had earlier examined the entire facts and had
concluded that petitioner be charge-sheeted for minor penalty and when the said
decision has culminated into issuance of minor penalty charge sheet and infliction
of minor penalty thereon, the authority acting as an Appellate Authority was not
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justified inreviewing the earlier order by directing fresh enquiry with the issuance
of major penalty charge-sheet. The scheme of Rule 217 reflects that the Appellate
Authority has been conferred with absolute power while considering the appeal
either to set aside the punishment order or to confirm, reduce or enhance the
punishment. The appellate authority is also empowered to remit the case to the
authority which imposed or enhanced the punishment or to any other authority

_with such directions as it may deem fit in the circumstances of the case. While

sitting in appeal the entire record of disciplinary proceeding is there before the
Appellate Authority and if he exercises his discretion to review its own order
passed on the basis of some prima facie facts, in the considered opinion of this
Court, it is within the power of Appellate Authority to do so as there may be
mitigating facts which have come onrecord during course of a disciplinary enquiry
as would warrant a severe action against the delinquent officer. The power of the
Appellate Authority cannot be conscribed on the anvil of some decision taken on
a fact finding enquiry which is generally conducted to ascertain as to whether an
employee can be charge sheeted for alleged misconduct.

19.  Having thus considered, this Court does not find any error in the decision
taken by the Appellate Authority in dropping the minor penalty charge-sheet
and remitting the matter to the disciplinary authority for issuance of fresh
charge-sheet under Rule 153 of 1987 Rules.

20.  Consequently, petition fails and is dismissed.

Petition dismissed.

L.L.R. [2014] M.P., 3143
WRIT PETITION
Before Mr. Justice Alok Aradhe
W.P.No. 18932/2012 (J abalpur) decided on 11 February, 2014

RAMLAKHAN TRIPATHI ...Petitioner
Vs.
CHIEF MUNICIPAL OFFICER ...Respondent

Municipalities Act, M.P. (37 of 1961}, Section 172(2) - Appeal
against the demand of tax which was rejected by the trial court on the
ground that the petitioner has failed to deposit the amount claimed
from him - Subsequently petitioner has deposited the amount - Held -
Section 172(2) does not provide the payment of disputed tax as
condition precedent for entertaining an appeal - Such appeal can be
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admitted or entertained only but cannot be heard or disposed of without
pre-deposit of the tax - Trial Court has not afforded any opportunity to
the petitioner to deposit the amount of tax - Impugned orders are
quashed - Matter is remanded to the trial court to decide the same on
mierits. (Paras 3 & 5)
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Cases referred : ‘
(2008) 4 SCC 720, (1993) 1 SCC 22.

Abhishek Arjaria, for the petitioner.
Rajneesh Gupta, for the respondent.

ORDER

ALOK ARADHE, J. :- With the consent of learned counsel for the
parties, the matter is heard finally.

2, In this writ petition, the petitioner has challenged the validity of order
dated 12.09.2012 and 19.05.2012 passed by the trial Court, by which the
revision and the appeal respectively preferred by the petitioner under Section
172 of the Madhya Pradesh Municipalties Act, 1961 (hereinafter in short
referred to as 'the Act') have been rejected.

3. Learned counsel for the petitioner submits that the petitioner had
preferred an appeal under Section 172 (2) of the Act against the demand
notice dated 2.3.2006. The petitioner after dismissal of appeal had deposited
“entire amount mentioned in demand notice dated 2.3.2006 in thie office of
Municipal Council. However, the trial Court has rejected the appeal preferred
by the petitioner on the ground that the petitioner has failed to deposit the
amount claimed from him. Learned counsel for the petitioner submits that the
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order passed by the trial Court is patently erroneous and illegal. On the other
hand, learned counsel for the respondent has supported the order passed by
the trial Court. '

4. 1 have considered the submissions made by learned counsel for the
parties. It is well settled in law that right to appeal is a statutory right and it
can be circumscribed by the conditions of the statute granting it. When statute
confers right of appeal, thé legislature can impose conditions for the exercise
of such right. (See : Government of Andhra Pradesh and Others Vs. P.
Laxmi Devi (2008) 4 SCC 720). In the case of Shyam Kishore and Others
Vs. Municipal Corporation of Delhi and Another, (1993) 1 SCC 22 vide
interpreting a pari-materia provision contained in Section 170 of the Delhi
Municipal Corporation Act, 1957 (hereinafter in short referred to as “the
Act, 1957) held that the expression “no appeal shall be heard or determined”
used by the legislature mentioned in Section 170 of the Act, 1957 indicate
" that the payment of tax is niot condition precedent to the entertainment or
admission of the appeal. Such appeal can be admitted or entertained but only
can be heard or disposed of without pre-deposit of the disputed tax. Inthe
backdrop of the aforesaid well settled legal provision Section 172 ofthe Act
may be seen which reads as under :

172. Appeal to Civil Judge. - (1) ------
(2)  No suchappeal shall be heard and determined unless-

. ,(zi) the appeal is brought within 15 days next after
presentation of the bill complained of ;

(b)  anapplication, in writing, stating the ground on which
the claim of Council is disputed, has been made to the Council
in the case of a rate on building or land within the time fixed in
the notice given in accordance with the provisions of the Act
or the rules made thereunder or of the assessment or alteration
thereof, according to which the bill is prepared ;

(c) the amount claimed from the appellant has been
deposited by him in the Municipal office.

5. From perusal of Section 172 (2) of the Act, it is evident that the
expression “heard and determined” has been used in Section 172(2) of the
Act. The payment of disputed tax is not condition precedent for entertaining
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an appeal. Such an appeal can be admitted or entertained but only cannot be
heard or disposed of without pre-deposit ofthe tax. In the instant case, the
trial Court has not afforded any opportunity to the petitioner to deposit the
amount of tax and has held the appeal to be not maintainable.

6. In view of preceding analysis, the order passed by the trial Court
cannot be sustained in the eye of law. The petitioner has already deposited the
amount in question. The impugned orders dated 19.05.2012 and 12.09.2012
are hereby quashed. The matter is remanded to the trial Court to decide the
appeal preferred by the petitioner on merits in accordance with law.

7. Accordingly, the writ petition stands disposed of.
Certified copy as per rules.
Petition disposed of-

LL.R. [2014] M.P., 3146
WRIT PETITION
Before Mr. Justice R.S. Jha
W.P. No. 3904/2008 (Jabalpur) decided on 15 October, 2014

SHRAWAN KUMAR CHAURASIA ...Petitioner
Vs.
CHIEF MUNICIPAL OFFICER ...Respondent

Industrial Disputes Act (14 of 194 7),Section 25-F - Daily wager
retrenched - Petitioner was engaged only to perform temporary work
in place of a suspended employee - Worked only for 270 days in the
year.1994-95 - Compensation of Rs. 30,000/ in place of reinstatement
would be granted. (Paras 10 & 11)
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Cases referred :
(2012) 1 SCC 558, (2013) 5 SCC 136, 2014 AIR SCW 1383.

Rajneesh Gupta, for the petitioner.
Varun Singh, for the respondent.
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ORDER

R.S. Jua, J. :- The petitioner has filed this petition being aggrieved
by award dated 15.01.2008 passed by the Presiding Officer, Labour Court,
Satna whereby the dispute referred to it regarding illegal retrenchment of the
petitioner has been dismissed and rejected.

2. It is submitted by the learned counsel appeanng for the petitioner that
the claim of the petitioner has been rejected by recording a finding to the
effect that the petitioner had worked with the respondent on daily wages for
a limited period of 89 days only and thereforc as he has not worked for
continuous period of 240 days, he is not entitled to any benefit or relief under
Section 25-F of the Industrial Disputes Act, 1947.

3. Learned counsel for the petitioner submits that the Labour Court whrle

dismissing the claim of the petitioner has totally ignored the document (EX.P/
2) filed by him which was a certificate issued by the Chief Municipal Officet,

Municipal Council, Maihar dated 15.05.1995 to the effect that the petitioner’
has worked in the establishment of respondent from 02. 05 1994 to

15.05.1995.

4 The counsel for the petitioner further states that the Labour Court has
also not taken into consideration the note-sheets of the respondent-Municipality
which have been brought on record and which clearly indicate that the petltloner
had been engaged as a daily wager w.e.f. 28.09.1994 till June, 1995...", = .

5. Learned counsel for the petitioner further submits that the Labour Court
has also not taken into consideration the admission made by the Chief Municipal
Officeri.e. witness No.1 for the respondent wherein he has clearly admitted
that the petitioner had rendered services in the establishment of Mun101pa11ty
from 28.09.1994 to June 1995 which comes to 273 days.

6. It is submitted that in view of the aforesaid admitted and undiSplitéd
facts, the finding recorded by the Labour Court is perverse, contrary to law
and deserves to be set aside.

7. Learned counsel appearing for respondent-Municipality per contra
submits that the petitioner was engaged on temporary basis for a period of 89
days on account of suspension of one Shri Shashi Kumar, who was worklng
as a Typist in the establishment. It is submitted that the petitioner was permitted
to work only for 89 days and thereafter he was disengaged and therefore no
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fault can be found with in the impugned order passed by the Labour Court.

8. However, when the learned counsel for the respondent is strictly put
to question in respect to admission made by the Chief Municipal Officer witness
no.1 for the Municipality and the document Ex.P/2 and the note-sheets of the
municipality, he is unable to explain the admission made therein to the effect
that the petitioner had been continuously engaged by them to do typist work
in place of suspended employee from 28.09.1994 to June 1995.

9. In view of the aforesaid facts and circumstances and the admission
made by the respondent and their statement as well as.document regarding
engagement of the petitioner for more than 270 days, I find that order passed
by the Labour Court dismissing the reference is unsustainable as it suffers
from perversity and therefore the same is accordingly set aside.

10. At this stage, the learned counse! for the parties are heard on the
question of the relief of reinstatement. The Supreme Court in the case of Bharat
Sanchar Nigam Limited vs. Man Singh (2012) 1 SCC 558, Assistant
Engineer, Rajasthan Development Corporation and another vs. Gitam
Singh (2013) 5 SCC 136 and Hari Nandan Prasad and Anr. v. Employer
I/R to Management of PCI and Anr. 2014 AIR SCW 1383 has held that a
daily wager who is engaged for a short period of time without following any
procedure provided by law and is thereafter disengaged, is not entitled to
reinstatement even if he has worked for mote than 240 days and the appropriate
reliefin such cases is to award compensation.

11.  Inthe facts of the present case as it is apparent that the petitioner was
engaged only to perform temporary work in place of a suspended employee
and has worked only for 270 days in the year 1994-95 and iri view of the law
laid down by the Supreme Court, the present petition is partly allowed and it
is ordered that the respondent-Municipality in place of reinstatement would
grant compensation to the petitioner to the tune of Rs. 30,000/- (Rupees
Thirty Thousand). The said amount shall be disbursed to the petitioner by the
respondent-Municipality at the earliest preferably within a period of three
months, failing which the petitioner would be entitled to interest on banking
rates on the amount of compensation till the date of its realization.

12.  The petition is accordin_glsr allowed in part to the extent indicated
hereinabove.

‘- Petition partly allowed.
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LL.R. [2014] M.P., 3149 -
WRIT PETITION
Before Mr. Justice Sheel Nagu :
W.P. No. 274/2014 (Gwalior) decided on 27 October, 2014

PERNOD RICARD INDIA (P) LTD. (M/S) ' ...Petitioner
Vs. -
STATE OF M.P. & ors. ...Respondents

Foreign Liquor Rules, M.P. 1996, Rule 19(2) - Exemption - ML.P.
Foreign Liquor Rules, 1996 and the M.P. Excise Act are meant to
ensure maximum revenue to the State and therefore every clause
prescribing exemption is to be strictly construed so that the same is
not misused by anyone claiming exemption. (Para 10)
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Cases referred :

2001(4) MPLJ 482, (2005) 1 SCC 368, (2012) 3 SCC 593.

S.K. Shrivastava, for the petitioner. |
Praveen Newaskar, Dy. G.A. for the respondents/State.

ORDER

SneEL NaGu, J. :- This order disposes of a bunch of petitions registered
as Writ Petitions No.274/2014, 277/2014, 278/2014, 280/2014, 275/2014,
276/2014 and 279/2014. The issue involved in these petitions is the same.

2. This bunch of petitions involves three different kinds of cases. The
first being WP No.274/2014, in which FIR was not only lodged but also filed
alongwith the pleadings before the Excise Commissioner for claiming the benefit
of proviso to Rule 19 (2) of the M.P. Foreign Liquor Rules, 1996 (for brevity
“Rules of 1996”); second category of the cases is WPs No. 277/2014, 278/
2014 and 280/2014 where no FIR was produced as the same was not available
and instead a certificate issued by the Police Station concerned was brought
on record to claim the abovesaid benefit; and the third and last category of
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the cases is WPs n0.275/2014, 276/2014 and 279/2014 where no offence
was registered, but the factum of accident of the truck carrying the liquor
having taken place was reported to the Police Station concerned and the
intimation in that regard has been brought on record not only herein but even
alongwith the pleadings before the Excise Commissioner.

3. Learned counsel for petitioner assailing the orders passed by the Board
of Revenue, Excise Commissioner and the Deputy Excise Commissioner
contends that there has been no application of mind by way of a fact finding
enquiry as to whether the deficiency in excess of limits prescribed under Rule
16 of the Rules of 1996 was due to unavoidable circumstances beyond the
control of the petitioner. It is submltted that despite the requisite material having
been filed in shape of FIR/certificate issued by the Police Station concerned/
intimation in regard to the accident to the Police Station, and the same having
been brought on record, the Commissioner Excise has failed to exercise the
jurisdiction vested in him under the proviso to Rule 19 (2) of the Rules of
1996. It is, thus, contended that in view of'the above, the orders passed by all
the three forums below are vitiated in law. :

4. Learned counsel for State, on the other hand, relying upon the decision
of the Single Bench of this Court rendered in the case of Pooja Marketing
Agencies v. Excise Commissioner : 2001 (4) MPLJ 482 submits that the
burden of establishing that the deficiency, in excess of limits prescribed under
Rule 16 of the Rules of 1996, was occasioned by circumstances beyond the
control of the petitioner, lies heavily upon the petitioner. It is the duty of the
petitioner to prove to the satisfaction of the Excise Commissioner by producing
material and cogent evidence that unavoidable circumstances or.causes beyond

- the control of the petitioner occasioned the loss in excess of the prescribed
limits under Rule 16 of the Rules of 1996. But, it is contended that the petitioner
has failed to discharge this burden and, therefore the petition is liable to be
dismissed.

5. For convenience and ready reference, the relevant provision,i.e.,Rule
19 is reproduced below :- '

" %19, Penalties.- (1) Without prejudice to the provisions of
‘the Act, or conditions No.4 of licence in Form E.L. 1,
conditions No.7 of licence in Form F.L.2, condition No.4 of
licence.in Form F.L.3, the Excise Commissioan or the



-

L.L.R.J2014]M.P. Pernod Ricard Ltd (M/s) Vs. State of M.P. 3151

Collector may impose a penalty not exceeding Rs. 50,000 for
contravention of any of these rules or the provisions of the Act
or any other rules made under the Act or the order issued by
the Excise Commissioner. :

2. on all deficiencies in excess of the limits allowed under

~ Rule 16 and Rule 17, the F.L. 9 or F.L. %A, FL. 10-A or
F.L.10-B licensee shall be liable to pay penalty at a rate
exceeding three times but not exceeding four times the
maximum duty payable on foreign liquor at that time, as may
be imposed by the Excise Commissioner or any officer
authorised by him: ‘

Provided that if it be proved to the satisfaction of the
Excise Commissioner or the authorised officer that such excess
deficiency or loss was due to some unavoidable cause like fire
oraccident and its first information report was lodged in Police
.Station, he may waive the penalty impossible under this sub-
rule.

3. The Excise Commissioner or the Collector may suspend
or cancel the licence under Section 31 of the Act upon a

" contravention of nay of these rules or provisions of the Act, or
any other rules made under the Act, or the orders issued by
the Excise Commissioner.”

6. Considering the rival contentions of the parties and perusal of the
original records of the Board of Revenue and as well as of the Excise
Commissioner,it is crystal clear that in'only one case, i.e. WP No.274/2014,
an FIR was brought on record before the Excise Commissioner; whereas in
the other three cases, i.e., WPs No. 277/2014,278/2014 and 280/2014, the
certificate issued by the Police Station concerned certifying the accident having
taken place, resulting into certain loss was produced by the petitioner; while
in all other cases, a mere intimation by the petitioner having been made to the
concerned Police Station about the accident, was brought on record before
the Commissioner Excise.

7. True, it is that the prov'ision contained in proviso to Rule 19 (2) of the
Rules of 1996 mentions production of an FIR as a proof of the unavoidable
circumstances of an accident leading to loss in excess of the prescribed limit

-
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as a condition precedent to exercise of discretion by the Excise Commissioner
in favour of the person claiming benefit of the proviso, but the fact remains

that the said proviso employs the term “accident” or “fire” as an illustration

and not exhaustively. Thus, the term “First Information Report” mentioned in
the said proviso also relates to one of the illustrative example of proof of
“accident” or “fire”. Thus, mere non-production of an FIR as proof of an
accident cannot by itself be sufficient to render the person ineligible to seck
benefit of the proviso to Rule 19 (2), provided some other cogent material or
evidence is shown. Whether the material produced is cogent or not is for the
competent authority to decide after holding a summary enquiry in which the
least that is required is to comply with the principles of natural justice. It is
only then that the discretion vested by the said proviso shall be treated to
have been exercised in a fair and judicious manner eliminating the vice of
arbitrariness from coming into play.

8. Thus, the respondents have adopted a pedantic approach that in
absence of FIR, the discretion cannot be exercised in favour of the petitioner
- under the proviso to Rule 19 (2) of the Rules of 1996.

9. In the instant case, the nature of accident is not known. It was, thus,
incumbent upon the Excise Commissioner to have embarked upon a fact finding
enquiry on the material produced by the petitioner and, thereafter coming to a
reasonable finding as to whether the deficiency in excess of the limits prescribed
under Rule 16 of the Rules of 1996 is occasioned by an unavoidable
circumstances or not. The impugned orders of the Board of Revenue as well
as the Commissjoner Excise are silent in this respect.

10.  This Court at this juncture reminds itself of the fact that the M.P. Foreign_

Liquor Rules, 1996 and the M.P. Excise Act are meant to ensure maximum
revenue to the State and therefore every clause prescribing exemption is to be
strictly construed so that the same is not misused by anyone claiming exemption.
Reference may be had to the decisions of the Apex Court rendered in State
of Jharkhand & Others v. Ambay Cements & Another (2005) 1 SCC
368 (Para 24) and Topman Exports v. Commissioner of Income Tax,
Mumbai : (2012) 3 SCC 593 (Para 39).

I1.  Reliance placed by the State counsel on the decision Pogja Marketing
Agencies (supra) is of no assistance since the said decision does not relate at
all to the penalty clause contained in Rule 19 (2) of the Rules of 1996.

ey



a»

LL.R.[2014]M.P. Kulwant Singh Vs. State of MLP. 3153

12.  Inview ofthe above discussion, this Court is of the considered view
that the Excise Commissioner has not exercised the discretion vested in him
in the proviso to Rule 19 (2) of the Rules of 1996, in a lawful and judicious
manner as recognized by the law.

13.  Accordingly, all the petitions are allowed. The impugned orders passed
by the Board of Revenue as well as the Excise Commissioner on 10.12.2013
(Annexure P/1) and 02.05.2013 (Annexure P/3) respectively are set aside.
The Excise Commissioner is directed to conduct an enquiry into the factasto
whether the deficiencies in excess of the limits prescribed under Rule 16 of
the M..P. Foreign Liquor Rules, 1996 as claimed by the petitioner occurred
on account of circumstances beyond the control of the petitioner or not after
giving due and sufficient opportunity to the petitioner and all concerned.

14.  The parties are directed to appear before the Excise Commissioner,
Gwalior on 18th. November, 2014.

15. Petitions are allowed to the extent indicated above.
16. No order as to cost.

Petition allowed,

I.L.R. [2014] M.P., 3153
WRIT PETITION
Before Mr. Justice Rohit Arya
W.P. No. 1388/2012 (Gwalior) decided on 10 December, 2014

KULWANT SINGH : ...Petitioner
Vs. .
STATE OF M.P. & ors. ...Respondents

Transfer of Property Act (4 of 1882), Section 82 - Attempt to
sell suit property - Doctrine of Lis Pendence - Imposes a prohibition
of transfer or otherwise dealing of any property during the pendency

_of asuit - No stay against alienation or creation of third party rights in

the suit property, cannot be countenanced ~Same is found to be not
only against the principle w/s 52 but also an attempt to seek legal
recognition of transfer of title by suppression and misrepresentation
of facts. (Paras 7, 14)

Wwﬁrﬁg;}r"’mﬁav(maz BT 4), GRT 82 — 1T Ggfea @ 37T
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Cases referred : _
(1857) 1 De G & J 566, (2005) 11 SCC 403.

J.P. Mishra, for the petitioner.
N.S. Kirar, P.L. for the respondent/State.

D.D. Bansal, for the applicants/intervenors, Ramnarayan & ors. in
LLA. No. 830/2013

ORDER

Romr ARYa, J. :- By this petition under Article 226 of the Constitution

of India, petitioner, Kulwant Singh s/o Inder Singh has sought for a direction
to the respondent No.3, Sub-Registrar to register the sale deed dated
20/04/2011.

2. Relevant facts for disposal of this pétition are in narrow compass:

3. There is a title dispute pending i in the form of S.A.No. 609/2008
(Ramnarayan and others V. Savitri Bai and others). The apphcants/mtervenors
are the appellants and vendors shown in the aforesaid sale deed are respondents
in the second appeal. %

4, This Court while admitting S.A.No0.609/2008 on 17/02/2010 has
framed the following substantial questions of law and as a measure of interim
protection under Order XLI Rule 5 CPC (I.A.No.1031/2006) had directed
that the status quo as regards possession of the suit property shall be maintained
by the parties.

(1) Whether the Courts below were justified in decreeing the
suit for declaration and exclusive possession of ¥ share without
there being any relief of partition claimed by the plaintiffs in the
plaint? :

(ii) Whether in absence of a specific challenge being made by

*
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the plaintiffs against the execution of the Will, the finding
regarding execution of Will would sustain, in view of the specific
Evidence adduced by the Defendants?

(iii) Whether the Suit as filed by the Plaintiffs was barred by
Limitation and was not maintainable?

(iv) Whether the Suit was liable to be dismissed for want of
non payment of requisite court fee and for mis joinder of
parties?

(v) Whether the judgment, decree and findings ate perverse
and contrary to law and passed ignoring the admissions and
based on wrong assumptions of facts and law?

The aforesaidlorder was made absolute on 20/03/2010.

5. It appears that after admission of the appeal, the draft sale deed was
prepared on 20/04/2011 in respect of the suit property wherein the petitioner
is shown to be purchaser and the respondents in second appeal as sellers.
Intervenors having come to know about the aforesaid sale deed have submitted
objections before the Sub-Registrar objecting to the registration of the sale
deed in the light of pendency of the second appeal wherein substantial questions
of law have been framed in the context of the aforesaid dispute between the
parties and the interim order passed by this Court therein for maintenance of
status guo as regards possession of the suit property.

6. The intervenors have also filed a contempt petition vide Cont. Case
No0.134/2013 on 11/02/2013 alleging contempt of Court's order as
respondents in the second appeal have in order to transfer the suit property
had prepared the sale deed to be executed in favour of the petitioner despite
interim orders passed by this Court on 17/02/2010 and 20/03/2010 (supra).
It is also stated in the contempt petition that a writ petition has also been filed
by the prospective buyer seeking a direction for registration of sale deed
without impleading the appellants in the second appeal as party to the writ
petition. Since then, the contempt petition is pending for consideration.

7. Applicants in the contempt petition have filed an application for
intervention (I.A.No.830/2013) in this writ petition opposing the relief

. claimed in the writ petition by the petitioner. It is pleaded that perusal of

the sale deed reflects that there is material suppression of facts misleading
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in nature and highly prejudicial to the appellants in S.A.No.609/2008
(supra). In fact, the sale deed is sought to be executed behind back of
the applicants/intervenors on the strength of misrepresentation of facts. It
is further pleaded in the application that the aforesaid sale déed dated
20/04/2011 bears a stipulation that the vendors/respondents in
S.A.N0.609/2008 (supra) have title and are in possession over the suit
property. They have exclusive right to transfer the same and vendee/
purchaser has been delivered the possession of the suit property. There
is no mention of the fact that S.A.No.609/2008 (supra) in respect of the
suit property is pending consideration before the High Court and interim
orders have been passed therein. It is further pleaded that in the judgment
and decree passed, the trial Court has found that the applicants/appellants
in 5.A.No0.609/2008 (supra) are in possession over the suit property and
the respondents/vendors in the said second appeal held entitled to take
possession from the appellants after partition of the suit property. As such,
a false statement has been made in the sale deed that possession has
been delivered to the vendee/purchaser; it reflects ulterior motive of
parties to the sale deed dated 20/04/2011 to deceive the appellants in
S.A.No.609/2008 (supra). With the aforesaid pleadings, it is submitted
that in fact, in the light of substantial questions of law framed and interim
orders passed by this Court in S.A.N0.609/2008 (supra), the Sub-
Registrar, Registration Office, District Ashok Nagar (respondent No.3)
was fully justified having refused to register the sale deed dated 20/04/
2011. Moreover, counsel for the intervenor submits that principles
underlying section 52 of the Transfer of Property Act prohibits transfer of
the property during pendency of the lis of the nature in hand. It is submitted
that dispute between parties to the suit relates to the title of the suit
property. Substantial questions of law framed by this Court while admitting
S.A.No.609/2008 (supra) relates to determination of entitlement of share
of parties to the suit in the suit property as the right to the suit property is
being claimed by parties with divergent assertion namely; partition claimed
by one party and existence of “will” claimed by the other party. With the
aforesaid submissions, it is prayed that the writ petition deserves to be
dismissed. ;

8. The respondents/State filed the counter-affidavit and denied the relief
claimed by the petitioner on the reasoning as has been shown by intervenors.

Q. Counsel for'the petitioner contends that the Sub-Registrar (respondent

{s*
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No.3) has fallen in error having refused to register the sale deed dated
20/04/2011 for the reason of interim order passed by this Court in
S.A.No0.609/2008 (supra). It is submitted that the aforesaid interim order
was only in relation to the maintenance of status quo by parties as regards
possession of the suit property. There is no stay against alienation or creation
of third party rights in the suit property. It is further submitted that in any
case, the sale deed so executed is always subject to- the decision in
S.A.No.609/2008 (supra). With the aforesaid submissions, it is prayed that
the Sub Registrar (respondent No.3) be commanded to register the sale deed
dated 20/04/2011.

10. Heard.

11.  Section 52 of the Transfer of Property Act in fact is a doctrine of /is
pendens which is expressed in maxim ‘ut lite pendentet nihil innovetur’. It
imposes a prohibition of transfer or otherwise dealing of any property during
the pendency of a suit, provided the conditions laid down in the section are
satisfied. The principle on which the doctrine rests is explained in the leading
case of Bellamy Vs. Sabine, (1857)1 De G & J 566 pp 578, 584 where LJ -
Turner said:

“It is, as I think, a doctrine common to the Courts both of
Law and Equity, and rests, as I apprehend, .upon this
foundation — that it would plainly be impossible that any
action or suit could be brought to a successful termination,
if alienations pendente lite were permitted to prevail. The
plaintiff would be liable in every case to be defeated by
the defendant's alienating before the judgment or decree,
and would be driven to commence his proceedings de
novo, subject again to be defeated by the same course of
proceeding.”

12.  Inthe case of Amit Kumar Shaw and another Vs. Farida Khatoon
and another, (2005) 11 SCC 403, the Hon'ble Supreme Court has dealt
with the scope and object of section 52 of the Transfer of Property Act and
held as under: -

“15. Section 52 of the Transfer of Property Act is an
expression of the principle “pending a litigation nothing new
should be introduced”. It provides that pendente lite, neither
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. party to the litigation, in which any right to immovable property
is in question, can alienate or otherwise deal with such property
s0 as to affect his appointment. This section is based on equity
and good conscience and is intended to protect the parties to
litigation against alienations by their opponent during the
pendency of the suit. In order to constitute a /is pendens, the
following elements must be present:

1. There must be a suit or proceeding pending in a court
of competent jurisdiction.

2. The suit or proceeding must not be collusive.

3. The litigation must be one in which right to immovable
~ . property is directly and specifically in question.

4. There must be a transfer of or otherwise dealing with
the property in dispute by any party to the litigation.

5. Such transfer must affect the rights of the other party
that may ultimately accrue under the terms of the decree
or order.” )

13.  Undisputedly, title dispute between the appellants and the respondents
in S.A.N0.609/2008 (supra) is pending for consideration in this Court. The
aforesaid second appeal was admitted on five substantial questions of law;
the first two relates to the title asserted by either of the parties based on claim

.of share in partition and existence of 'will". The trial Court has found possession -

of the suit property with the appellants in S.A . No.609/2008 (supra). This
Court while admitting the appeal has directed maintenance of starus quo by
the parties as regards possession. Under such circumstances, as a matter of
fact, in all fairness, no third party rights should be allowed to be created which
shall lead to multiplicity of the litigation against the judicial discipline and shall
certainly have substantial bearing of inter se rights of the parties with prejudicial
consequences. Further, the stipulation in the draft sale deed is to the effect
that the vendors have exclusive rights and they are in possession and they
have handed over the possession to the purchaser (petitioner in the present
writ petition) appear to be de hors reasoning as there is no mention of the
following therein:

(i) asregards title dispute, pendency of S.A.No.609/2008
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(supra);

(#) seeking relief of writ of Mandamus in the instant writ
) petition; the direction to the Sub-Registrar (respondent
No.3) to register the sale deed dated 20/04/2011 without
making either appellants or respondents in S.A.No.609/

2008 (supra) as parties;

(i) pendency of Contempt Case No.134/2013 with effect
from 11/02/2013; and

(iv) interim order dated 17/02/2010 passed for maintaining

status quo as regards possession of the suit property and

the said order made absolute vide order dated 20/03/2010;

~ are the circumstances which reflect on the conduct of the

petitioner in collusion with the respondents’ in S.A.No.609/
2008 (supra).

Therefore, the counsel for the intervenor/applicants is right when he contends
that the aforesaid sale deed dated 20/04/2011 is in fact an evil design to
deceive the appellants and their valuable right to the suit property and to
render S.A.No.609/2008 (supra) of no consequence. Besides, the same is
the outcome of the collusion between the petitioner and the respondents in
S.A.No.609/2008 (supra) with ulterior motive. '

14, The submission of counsel for the petitioner that there is no stay
against alienation or creation of third party rights in the suit property,
therefore, there is no prohibition in execution of the sale deed in issue
cannot be countenanced and in fact, the same is found to be not only
against the principles underlying section 52 of the Transfer of Property
Act but also an attempt to seek legal recognition of transfer of title by
suppression and misrepresentation of facts. This cannot be permitted as
our legal system does not approve of the same founded on principles of
rule of law, justice, equity and good conscience.

15.  In view of the aforesaid, in the opinion of this Court, no equitable
discretionary relief can be granted to the petitioner in exercise of the extraordinary
Constitutional jurisdictionunder Article 226 of the Constitution of India. The petition
is devoid of merit is hereby dismissed. No order as to costs.

Petition dismissed.
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APPELLATE CIVIL _
Before Mr. Justice Shantanu Kemkar & Mr. Justice M.C. Garg
F.A. No. 28/2006 (Indore) decided on 4 February, 2013

HARIBABU & anr. . ...Appellants
Vs. ' i
HIMMAT SINGH & ors. ‘ ...Respondents

A. Limitation Act (36 of 1963), Article 54 - Limitation for
Specific Performance of Contract - Defendant denied to execute the
sale deed by sending reply to notice on 17.10.2000 - Period of three -
years would start from the date of denial i.e. 17.10.2000 - Prayer for
Specific Performance made in the year 2004 - Suit for specific
performance of contract barred by limitation. (Paras 9,19)
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B. . Civil Procedure Code (5 of 1908), Order 2 Rule.2 - Civil

Suit for injunction simplicitor was filed and injunction was granted -

Plaintiffs could have sought relief of specific performance of contract

in the first Suit - Subsequent suit is barred under Order 2 Rule2 C.P.C.
' (Para 18)
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raad! 915, W, & adw 2 Frm 2 & o afifa

Cases referred : X
2008(1)MPLJ 119, 2001(1) JLJ 278.

B.L. Pavecha with Nitin Phadke, for the appellants.
Vinay Zelawat, for the respondents No. 1 & 3.
Vivek Dalal, for the respondents No. 4 to 7.
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JUDGMENT

The Judgment of the Court was delivered by :
M.C. GARG, J. :- Present first appeal has been filed by the appellants being .
aggrieved of the judgment and decree passed by the 2nd Additional District
Judge, Mandsaur dated 30th of September, 2003. By the impugned judgment,
learned Additional District Judge has dismissed the suit filed by the appellants
for specific performance of the suit property on the basis of agreement executed
between them on 04th of September, 1998 as barred by limitation as also

barred under the provisions of Order Il Rule 2 of CPC

2.

Briefly stating the facts giving arise to filing of this appeal are

(i) that on 04th of September, 1998, an agreement was
executed between the appellants and respondent nos. 1 to 3
for purchase of immovable property located in Survey nos.
55, 42, 44/2 and 53 measuring total area 2.957 hectares
(approx, 14.62 bighas) situated at village Tigriya, Distriect-
Mandsaur at the rate 0of Rs.1,11,111/- per bigha. On the date
of agreement, the vendors i.e. respondent nos. 1 to 3 were
paid an amount 0f Rs.2,01,001/- in cash by way of advance
and the balance sale price was to be paid by or before 04th of
March, 1999. On that date, on receiving the payment,
respondents were to hand over the possession of the suit
property and were to execute the registered sale deed in
favour of the appellants.

(i1) On 19th of January, 1999, the appellants paid
further sum of Rs.50,000/- towards sale consideration to the
respondents and acknowledge thereof was executed by the
respondents on the overleaf of agreement (Ex.-P/1).

(iii) Further development took place when, sale deed
of suit portion of the property was registered by the
respondents in favour of the appellants with respect to land
located in survey no. 44/2 measuring area 0.689 hectares and
survey no. 53 measuring area 0.523 hectares for a sum of Rs.
2,76,000/-, which was paid by way of cheques as stated in
the sale deed (Ex.-P/3 and Ex.-P/4 ). According to the
appellants, balance amount was paid in cash which is denied
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by the respondents no. 1 to 3.

(iv) Accordingly, after execution of the sale deed (Ex.-

P/3 and Ex.-P/4) , dispute arose between the parties that the

amount which was shown to have been paid by way of cheques

. 'was not the full amount and balance amount was still payable

atthe rate of Rs.1,11,111/- per bigha and that balance amount
was not paid by the appellants to respondent nos. 1 to 3.

\

(v) A civil suit was filed by the appellants seeking
temporary injunction for restraining the vendors from
transferring the balance suit property in favour of any third
party. The said injunction was granted in civil suit no. 312-A/
1998 on 12th of May, 2000. It is matter of record that despite
provisions contained in Order II Rule 2 of CPC, no relief for
specific performance to the agreement was sought in this case.

3. It is a matter of record that when the aforesaid suit was filed, the
appellants did not ask the respondents to execute the sale deed of the balance
land 1 In terms of the agreement dated 04th of September, 1998 without giving
any permission to differ such relief in accordance with the provision of Order
ITRule 2 of CPC.

The appellants theh served the respondents with a legal notice calling
upon them to hand over the possession of the balance property and also to
execute the sale deed of the remaining property. For the sake of reference,
the said notice ( Ex.-P/18) is reproduced hereunder :

FEiTT — U, A9, (S, 17, (OIS 4D,
¥ IETET,
IR

fe=i® 20 /09 /2000
- H-Pcr.
1. femmfiE e gesmRiesi oy,
frarh MearsT (o)

2 TSI e HeemRigsit Iy,
ferare “frearer (wr.)
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3. SR Siemed! 991 FewT gl Ty,
ferardt +fierarst (1)

wEIgY,

HYD! IE AT R TSR wRe1g, far srereersi
AT FaRD deei g i agadn 391 af sRag, sawars
el HEiR SR 9 Il @ SMER W U9 B 3R | R
T e 2 —

1. 98 & s orpdy femifea 4/9/98 < T fomiw
5/9/98 P! A §RT TRaI® fomar a7 B, | Im—feRar gedia
7 fSrem wedR A1 7Y 9 @m@r dav 179 w9 9697 B W TR
44 /2 THAT 0.689 AN TAUT T R 46 IHAT 1.358 IR, T 7R 52
IF4T 0.387 AN TAT T 9= 53 THAT 0.523 IR, [ ¥ AR 4,
Rt et Tt 2.957 ) B B9 i, W U9 Afoeg wen
W UDR & AT, R, Fol, 1% T2 754 ¥ 9 & fFel arg, fiarg
¥ Y& BT A1} [T B BT \iAT HIAT 1,11,111=00 (P 1,
UNE BN Yo ¥l TINE Ui TET AT 0,200 SINT & A § foar o
qAT Iie @) W% 9 USaiE § WUAT 2,01,001=00 B T, TP BOR
UF FHg WIS Y FIEU—TF TR AT TN P &I qor Tar
TATEM BRAT Y T HAAI—9A B A | TS Hal P W
YEHR B ] AT

2, TE N o1 5 R Beoll SHR RS BRAM B Id
&0 A1 |

3. I8 fo5 a9 SWRY fIeT—um Yol oRie—a746
feai® 31 3,/ 99 7o TS fRieg—gz oofia owie 3745 famia
“31,/3 /99 SU USIE TR, HewR 9 WX GeR B &3 Hie w
ST BT Beol! Y T fare © fo wual o fara smawaearn
FATPR VA | F9K 53 TPHAT 0.523 AR AT 9 &R 44 / 2 XG4T 0.
689 JTRT BT FT AL SHIE HYAT 1,20,000=00 TAT 156000 / —B
HYAT <1 TUT I fApg—Toil 7 qg HEd Yot el B {5 apfi—andy
Fext @ AR 99 FATET HEHT A B, SHE A9 BR AT

4. T8 & e Reg—um o1 vshig" wxa @ 959 W
UETHR Bl FI g1 & % fwa o1 1 7 | 9 oie a2
TSR] Fear Hia TR T8 of 3R 9 & wor = § fRarg ) =e
& € T ool N ve ey o M i @1 N ueeR o A
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R Feall 7 A f&ar vy § &R 7 & oxaran T4y 2 | S o AN useR
qHaAaTell 7 SolSll g1 & | 3109 3N UEeR © |rel g fear €

5. % foF A% U&7 Y9I WUAT 2,01,001=00 LT U7
uTwT far T 9 fRA1E 19 /1 /99 &1 WUAT 50,000=00 T IR
&g fgmrafigsll g1 9Tt {5 73T 9 59 9199 $PNIR A0 @ g
T a1y femafiesl g ewaer 5 1 § qun oy ofiered) 7 o
mmﬁﬁmm%lwmwzsmo—oomw
W ETHR PT TSATE UST 53T 8 |

e AT YR A S @ 5 99 gE-uw 6w @
15 feag & MR-} ydf & freg 9 7§ i &1 Feor SR Uv
e uTa X &R Ul o1y 39 <A Tl o ures 9E v &
a7 TR USPR gRT Usaig el T wuAT 99 2/ — wual daer
qfeMTE @ W YR B 9199 TR UG W B STl s Raens
fafered Rart 9 wiaer sriard) @t wel | o g 8l
L GTHE '
TP, qRard
TTRITT, Hed

4. The appellants also published a notice in newspapers bringing the
agreement in question to public notice and cautioning others from purchasing
the suit property vide notice Ex.-D/1,

5. On receipt of notice dated 20th of September, 2000, areply (Ex.-P/

19 ) was sent on behalf of the respondents through his counsel Mr. Vimal

Kumar Tarvecha, Advocate on 17th of October, 2000. Vide said reply, the

respondents refused to hand over the possession of the land to the appellants

of the remaining property in terms of the agreement dated 04th of September,

1998, rather claimed cancellation of the agreement after adjusting the money
paid by the appellants to them in advance towards the balance price of sale

deed executed on 24th of March, 1999. For the sake of reference, reply to

the legal notice sent by the respondent to the appellants is reproduced

hereunder :

AT~ -

ufar,
ol FTGAR S UIaTe,
TS@EIBe, AGAN, AT
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2Ly,
T T R BRa, Srraara Ua st srgeaen adt
ST L —HEdR F1 SR |/ 9 gEeres {3 20 /09 / 2000
I R USRI feeaie, Wehafis vd il diensd) (1. Hermarer

I TEAT 8, BT SE1T W IEEHR 9 SR ¥ 990 g &1 TE RErd
Tq el auR, faerad g Wi e @ -

1, e {6 e gaauE, oM el ager Arfeed daw
Froarar T & S R wererTe B W er 78|

2 7T & 78 9 € & N vererer 3 avw Wit ue
e 7 9f Reod 9w ol @t ey & @1 wwr w7
111111_00Wuﬁmm$m®ﬁmm[ﬁﬁmm%qm#
Y BT YT o) frar &1 W e & -

@) YD GEBR B AT AR WHO! @1 fob g
mmm%ﬁmwmwmélmme
e off |

(@) anua%umwamsl/zﬁmaﬁma‘iﬁmwdﬁﬁm
TR T & TPy 3D TEBR T 7 1,14,111=00 TG wferdrar &
Wﬁmaﬁawﬁﬁaﬂﬁgqﬁmﬁ#aﬁ?ﬂv%tﬁmaﬁ -
8, Y ¥y araT 7 @ WA 2

@) SIS UETBR TOr GRT IS B gaw &Y g arfrw
IR w1 wAEreT 5% fian f & Regum & ooim @ gad o
ferar €, e o1 aifim wfdr =2 =it 8 | anues ustRAIoT 7 251,000 / —
WYY DY AT R YSTHR B U Y5+ BT Tola g e §

, () oS URIPR TE HET faid SN ¥ b IR udtemraTor
= i W e e i T P dea Y R | W vawRaTor
7 A% W e fawy o 7 i B ool e o, I WGy o
HTID Y&HR - By o8 BT 2 |

(@) YD TSRV 7 g AR e IS
dlter €9 5 et o1 S iern =& & wd a9 gfaer a9 ST e |,
ST {3 o et 8, S UeR o SReR U@ v gRawt aN—us
A T8 dlerr 8, W g oM @ 98 dler §7 anue
UETBIRATYT + gl o1l |

@)  u% o5 5 TR Sy B G BT ATYD GeHTer
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F g T A @ g et wae wiier # feves e 2
IRIT SR B IR W, FFITH FT ek [3@vs 8 741 1
FT R 1 fearaa 3 5 98, W ueeR B s} B Ry ET
B gd ATS BRI &3 T I & TR IS FTAaE T8 H |
=T R SR B fIaer SR 999 g e SrRAE] B
e fod T o vd aRomH- @ SRR A19P GETHRTYI

B |
gfad 81
GCL]
(fawel AR ARA, YSEIHT)
HE4ly, 7.
6. It is thus clear that on that date, respondents on account of non-payment

of balance amount at the time of execution of sale deed Ex.-P/3 & Ex.-P/4
took a stand that the advance amount paid to the respondents at the time-of
execution of agreement dated 04th of September, 1998 was adjusted towards
the sale deed ( Ex.-P/ 3 & Ex-P/4 ) and that now there was no obligations left
with the respondents to either hand over the possession of any property to
them or execute the sale deed in favour of the appellants. According to them,
agreement itselfhad become infructuous.

7. According to the appeHants, no amount was payable by way of balance
to the respondents towards execution of the sale deed Ex.-P/3 & Ex.-P/4 by
the appellants. In view of the controversy, the appellants filed a civil suit for
declaration and permanent injunction against the respondents by praying that
the decree of injunction be granted in favour of the appellants and against the
respondents no. 1 to 3 to the effect that they were not entitled to execute any
sale deed of the remaining portion of the property forming part of agreement
Ex.-P/1 in favour of any thlrd party. Such injunction was granted in favour of
the appellants.

8. During the pendency of the aforesaid suit, it came to the notice of the
appellants that portion of the suit property subject matter of agreement ( Ex.-
P/1) had been sold by the respondents no. 1 to 3 in favour of the respondents
no. 4 and 5. Since the respondent no. 5 died by that time, the appellants by
way of amendment brought on record the respondents no. 4 to 7 as defendants
in the suit filed for injunction by moving an application under Order 22 Rule
10 read with Order VI Rule 17 of CPC moved on 23rd June, 2003.
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Respondents no. 5 to 7 filed their written statements.

9. It may be observed here that refusal to execute specific performance
to the agreement was made by the respondents when they sent reply to the
notice Ex.-P/18 vide reply dated 17th of October, 2000. In terms of Article
— 54 of the Limitation Act, the limitation to file the suit for specific performance,
therefore was over on 16th of October, 2003, According the respondents,

the suit was filed beyond limitation. ,

10.  In fact there was written statement filed to the amended suit. The
respondents no. 1 to 3 took a stand that the relief claimed by the appellants
for specific performance was not available to them in view of the circumstances
as narrated in the written statements and that the suit for specific performance
was not only barred by limitation, but even otherwise, such relief could not be
granted to the appellants.

11. A written statement was also filed by respondent nos. 1 to 3. Following
objections were taken in the aforesaid suit.

3. ATETS F TRT HET 3 DT o9E 39 YGR 2 & adiror 3
gferare] . 1 &ad 3 9§, Wiard . 1 @y 3 © Wiy 9
anfirae @1 Y i Rem am fealvar veard g&®1 . 12 wdie
T foren—vgu Rt ud &, 44 /2 <941 0.689 3, W B. 46 THET
1.358 ATNY, |d F.-52 Y@ET 0.387 AR TAT 94 &. 53 TGl 0.523
AT, Hel TR 4 Fol WHaT 2.957 AN Dl $T BN T RN 2
04 /09 /1998 F R HierarsT # f&ar a1 a1 fweaT srjdg—ua
forar wTer, o oEY 9 faA 1@ 05 /08 /1998 ®l AR Ul
HierareT P WAET ACHTS HAT T AT | S99 AT ATHR IR
J gREr) &, 1 FEd 3 @ SWRie R ®9F 1,11,111=00
wfediEn @ A9 ¥ % Y9 ® $R (6l of U9 ey wIR ue afim -
Tf¥r & wY & 2,01,001 /— T TG [F TAR [F S AT GTEAT0T
J YRErd] %, 1 Taa 3 @ AT o7 | A9eY AHR gy B FEf,
e faiT | 6 ATE 7iT 04,03 /1999 TF 1 of), 369
ATENTOT = AT M S1GT B RAGATH FT UGG 19 UeT § HRarl
off, Gofig § o9 Tl A &) TS e Ry g o7 of7 | 39
&g B I IIERTOT A GRETE B. 1 TG 3 Bl 50,000 / — HOL
I e € ) 92 v 2 o ardrr o wftmard %, 1 smaa 3 @ Aem
fati® 05,/09 /1998 ! T U o1 iR foran a1 &6 gar ol
@ YBe o1 fore T 9, S | wed 50,000 /— I BG BE
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TR ®. 1 e 3 IR B}, fRg 7% v ardor ey
HE G ARBRI 81, 9 AT ey oy @ qed B9 # T
TR At @ fawags S 95T s uer # owrd | e ardro
W el yfat @ g o1 IS € avmET @ 55 SR g
T8 BT UM B Afdrery 70§ | arivTer 3 wfRrardiror @ el gfw
BT Yo e BRI gy, YRETENTT B7 At § vy ug yRarsrr
BT UE PEPR ARHTT RGO ¥ GRETER el it o
Yl gfteet SR Berelt vd ardiTer « yiard) B, 1 g 3 @

. & 31,703 /99 B W B, 44 /2 YT 0,689 A Y T R

© WY 1,56,000/— ¥ TSl @xal forar v fRA(F 31,708 /99 B €

UF Y fA5gus & g1 W6 B 53 ¥H4T 0.523 AN 4 &7 ey
@0 1,20,000/ ~ ®UA N voliqd BRar fIRAT) $9 YaR ardhror 3
yfcrarsl | Fet 1,212 AW A D Rgaum B1 goliTmT ao ey F wwar
feramr 8 gd ardieror 1 ool gften @ R R o @1 sifa
ferat B fopg aTeera W S1gde STTER 39 A B BT 6,44,337=00
@Y BT 2 | S 6,44,337=00 . US GI&RTOT 3 YREET %, 1 ovraa
3 &t [IFaux TShaxoT & g 1,56,000=00 B, 1,20,000=00 TG
G 2,76,000=00 TR & & | T Tsarw <) 7 <1y 37 A T
Rreaus ¥ wamifora fsam @r 2 9 2,51,001=00 $ & 39 YoR
FUR 5,27,001=00 HYAT TN ¥ GGGl &, 1 &g 3 B =2 2
I YR URE $. 1 TFMYT 3 7 A€o ¥ WU 1,17,336=00 B
Y B R ArERTOT Bt A Y wfaTeY T 1 ST 3 WY AIET BT
¢ | S Rreaus defm & g fifta s ardem a9y 9fy
P Ui A9 et ¥ HREr o7 W) g BT & v Sag gy
freaus Ui & 919 &1 99 goftas &9 | w1 o) R vd 9
R o7ET A8 D yREd €. 1 oad 3 A 999 9 eaes
W%Wﬁmaﬁmﬁaﬁﬁmmmﬁamﬁw
TGO DT WY T o |

4 qIE9= DI =RO] & 4 FT S99 98 & F Su_iad <

REagm & grr fagw @1 T st @ Paw R gher 5 1

TS 3 BT WU 1,17,336=00 T AT | AT o S 2 |

5. AT D] =T W& 5 WbR 781 | 5T ey @ 99y
T AffA i $I 2,01,001=00 T§ FT 50,000 /— HA wIA
2,51,001 /— ST AN ISR 7 qd freqes voi & g &
PR o 8 399 a1 B3 T IR TE € T 2 qor SuR TR

e SgaR g # g &) 7= 9y 3 92 off gRe . 1 e

3 BT IIEATYT & 777 WYY 1,17,336=00 AGIT 2 |

.
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6. qIEYS B AIOT AT 6 TWHR o | vl &, 1 oA
3 ER1 foow o7 T i @ U 318 faare 7Y & vg waw faarg
FE EIPY, TG TN 5 Digerd PR Io1d & (d W e &)
o 970 B i v oiE ) ge § 5 e sww 8| e
aEy @ Ted ey B e yfvel § wikard 5. 1 o 3 @
W WS § | WA LAV T 39wl ) Wi v B 9
TRerETEl %, 1 Tan 3 ¥ fint @i &) @) 9e 9w <@ & s
ALY W9 UHHR § 7T AT & 98 SiMer) & fo fJare arre
2 | o ardiToT BT UK SeE ¥ ) 5 weat 9 Wiigfat €
& el 2 | T e <rarerg w@ I ~marerg A giard €.
1 YA 3 o V@1 8 | W Al W IRETE) % 1 T 3
arfaferad TR 3T ¥ e fr Ay @1 ardror 7 oy fea @
I R A gEeT F fAftET AmeRer g ger | W g
T Gd Beiged A 9 W) Rer w1 8 | adam o &g oy
faarg frarrf= =& 81

7. qIEUA B TROT W1 7 BN TN | arevr whE @ I
I P7 Uie e A U9 A Reaqed 9 ¢d @7 99 ufee 2W ©)
el ) 32g% 4 e T8 ¥e € v E © | URET 3. 1 a3
A IIEY PT IooEd TR fdl 8 W AT A A P Soied
f5aT € 39 SR gIEFTOT FIY WEAd el o yeR @ g @
Wﬁ?awaﬁaawwﬁwélﬁwﬁa@vﬂaﬁ
3rafy wATd B g B |

8. YA B IR T 8 TR 78 | ufqard) €. 1 Fmad
3% Wy B3 qqurh E g ¥ afes W e B Ay A
AR AT T & U9 AT f3em wfawd o uferd) B, 1 e
3R AW WY YH B FTTE P 3T 2 T FaT [l A= B
ey =A< TEd § 7% 9" AR A gafanr o gl § oo
39 SR W GR35 97E ® By G U @ Ao A8 @
TeIT UfRETE] B 1 A 3 B 9E AR 7 5 T oo dw g |y
qfF &t 754l a1 B e o 231 9o 3 owRvr gftard) % 1
ST 3 7 A9 I 9= Y @1 ergey wfiard €. 4 9 [ g
wﬁwsﬁaﬁrﬁwmmﬁmma {1 Tgd 3 HA™
TR E

12. It may be observed here that despite the clear stand taken by the
respondents in their reply dated 17th of October, 2000 refusing to perform
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the agreement to sale and rather cancelling the agreement and adjusting the
advance given by the appellants to the respondents at the time of execution of
the agreement Ex.- P/1, the appellants still did not thought it appropriate to
file a suit for specific performance rather they filed a suit for declaration that
respondent nos. 1 to 3 were not entitled to sale the property to any other

personsexcept them and also for injanction to same effect, suit was filed on
07th of October, 2002.

13.  On27th of February, 2004, for the first time, the appellants moved an
application for amending the suit for bringing on record their plea for specific
performance of the agreement by filing an application under Order VI Rule 17
of CPC.

14.  Theapplication was allowed and the amended written statement was
filed by respondent nos. 1 to 3 by amending their original written statements
wherein they have taken specific plea that the suit for specific performance
was not maintainable. Relevant objections taken in the amended written
statements are reproduced hereunder :

arY 3 HeleE IR 9 AT 99 § 98 WieR 7Y | ard)
7 I FeE R 2 | 9 faifea g 1 o g s W
$Tg® T8l o, 718l IR U AR AT, UF T8 AR g9 gor § | ey
qrEUA D UgH | T WK ¢ ¥ gy 7 e aftaas o)
_ & 1 ardl 7 gafa @i Swi § | 3 R a1 R g9 A B
T A FAYT AR T @ AARIBR q197 WMeH far 2 T
Yed qEd W fBar 8, W 8 raRer W aeT i e f
o foran a7 e | St g A A7 <€ § 98 9ty 9
%‘lsﬂwvﬂaﬁﬁ?ﬁsﬁw*s‘l(ﬂﬁ?ﬁﬂwa%m
feaie 20 /01 /2001 @ uTes A wenew far) '

A 12 B I K ,

a1 @1 <dfeer & fafteas oo 3 g 918 FIR0 e Hd
BT B, PIedid 915 RO P MR TR 915 JEga (a7 & W PR
g 9 2 | A ) Al 7 Wiae & faffaa oree 3g e =
& a5 At I B 9 T i B B e 7€ 2 | o A
arel e 81 A1 § ) 59 TR &1 Y e il SR 99" @
g & a8 wior 9871 (Amendment as per order dt.
13/05/2004)

TN 14 B 9IS
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15.

16.

17.

arfl 7 9 g A FuifRa frar oree frga 4
Iryes 3T f5a1 51 (Amendment as per order dt. 13/05/2004)

TR 15 B 915

15 (31){@1) T goTT & 98 Wier F), ardl 3 =RoT # Arel
T PIg FETIAT U FT A 98 § 1 9] PR\ g I g o
= far [ | (Amendment as per order dt. 13/05/2004)
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According the respondents, the relief claimed by the appellants for
specific performance was not only barred by limitation, but also was not
available to them in the light of the provisions of Order I Rule 2 of C.P.C

On the pleadings of the parties, following issues were framed by the
learned trial Court.

arg g

1. 4] |faar @ faftre orure™ &1 Jeraar A a9 I8 91
Yo g 78] 87

2. FIT ITLFTOT BT ag af B 3Hex 27

3. T GIEITOT T a7 61 We! qeaid ($ar Siax wa) =
Yed aral faar Ty 87

4. 1 @ g @ agay @ g farea Ffft w et
¥ 7o qaTs AR gE I <l 78 o 5 Rrea v @ woflae 3
U4 faare @ fuer &1 Tfia W@ w9 wftardhre ) gim? afy s
qt gwrE?

5. T AEE TR fare froem & arg € ey v=-usmE
HYET o1 99 T war 82 afe g @t ey

8. F7 a1 =Y TS el U B Ay 27
7. HETIdr §d g7

The learned trial Court after taking into consideration the evidence
available on record, decided the issue nos. 1,2,3 & 6 and gave its findings
which reads as under :

39. Ul @. 1, 2, 3 @ ARTTYS FT A8 ¥ o & &5 arg
e ¥ e ? afed favea fran o e | sue fod faare
BT SR g gY a1t ey w18 9g1 waar 31 ez forw fRe
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srgae B! il fMever S v wftrard) g R7 oK 5 9 W ardY
feafoen & war € ok 9 grr wed W 18 @7 Aifew @
3 BT faEUss WY [N WM & 91¢ AT § §9 PR 918 Ay
% el 8 | 39 Wew ¥ 7M. QD). BT N, g S TG
TRIF JUgIeA! 7977 2000(1) WAERT 7, 113 @l @ ar€)
faeg o= e w7 @ ford (R 9 T 987 o 39 ey & 7.
v o 2001 (1) VRIS, 137 U fohd & |

40. WA Waled STy U4 99 AT © 9uaiig
=g il A yRrofad figrat @ g § vd SR e @
USHTe # AR T A1 Sty ¥ g fbar s 7€ uray e €
Ud Y g7 g ady @ g argua fafy 9% W e
4/3/99 % e M & Wew ¥ 9Ig farg & o1 gafed
qrior g faed v Syalfa e & gerw § W B s
AT 81 2 | g¥iferd 9 ¥ Heeadls B Wi & < fane foem
P ATE YT BRI W] T R o e argde @ eiftm Ry
% foregus 78] fremfag wearn s R 98 a1e @y # g
&t far |

41, IIEYY BHIG 6 —

TR fa3= T @ worer & ared) =) € Werar ue @
ftrert &Y 8 98 yAfrg ghar & |

18.  Itisthus clear that the findings returned above by the learned Trial
Court were based upon the evidence which came on record and taking into
consideration that, in this case, the suit filed by the appellants for seeking
specific performance was not within time. It is seen that despite refusal to
execute the sale deed, the appellants did not file a suit for specific performance.
This fact is clear from the fact that they filed the first suit for declaration and
injunction on 07/10/2002 which was not a suit for specific performance. The
application for amendment of the said suit for seeking relief of specific
performance was made on 27/02/2004 which was beyond three years from
the date of refusal of the respondents to execute the sale deed of the remaining
property. Moreover, the appellants had not filed the original suit for seeking
relief of specific performance, even though they were entitled to ask for such
relief, no permission was obtained from the Court to file separate suit for
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separate relief. However, this has not been done. It may be observed here
that the suit filed for injunction was not file by the petitioner after seeking
permission from the Court concerned for not filing the suit for specific relief
on that time by making an application under Order Il Rule 2 of CPC. For the
sake of reference, Order IT Rule 2 of CPC is reproduced hereunder .

2___Suit to include the whole claim—

(1) Every suit shall include the whole of the claim which
the plaintiffis entitled to make in respect of the cause of action,
but a plaintiff may relinquish any portion of this claim in order
to bring the suit within the jurisdiction of any Court.

(2) Relinquishment of part of claim ~ Where a plaintiff
omits to sue in respect of, or intentionally relinquishes, any
portion of his claim, he shall not afterwards sue in respect of
the portion so omitted or relinquished.

(3) _Omission to sue for one of several reliefs — A

person entitled to more than one relief in respect of the same
cause of action may use for all or any of such reliefs; but if he
omits, except with the leave of the Court, to sue for all such
reliefs, he shall not afterwards sue for any relief so omitted.

Explanation — for the purposes of this rule an
obligation and a collateral security for its performance
and successive claims arising under the same obligation
shall be deemed respectively to constitute but one cause
of action.

19.  Inview of the aforesaid provisions and the limitation prescribed for
filing a suit for specific performance i.e. under Article 54 of the Limitation
Act, the relief of specific performance which was available to the appellants
at the time of receiving reply to the notice Ex.-P/18 stood relinquished /
abandoned as they did not claim that relief when they filed suit for injunction.

In view of the aforesaid, the suit for specific performance was not
only barred by limitation, but also barred under Otder II Rule 2 of C.P.C.

20.  Learned counsel appearing for the appellants submitted that the
judgment delivered by the trial Court was not sustainable, in as much as
limitation for claiming specific performance, first co-relates to the date of filing
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of injunction. It was also submitted that the appellants were always ready and
willing to perform their part of contract, but it was the respondents who violated
the agreement and thus when the relief for specific performance was claimed
. by way of amendment which amendment must apply on the date of filing of
injunction, they were entitled to the relief for specific performance and that
judgment delivered by the trial Court was contrary to law. It is also submitted
that in vie (sic:view) of the injunction granted against the respondents restraining
them from selling the property to any one else, the responderits could not
have executed the sale deed till such time and the claim was made on behalf of
the appellants and therefore, it cannot be said that the suit was not within time.

21.  Wehave considered the judgment delivered by this Court in the case
of Van Vibhag Karmachari Griha Nirman Sahakari Sanstha Maryadit,
Indore Vs. Ramechchandra S/0 Hiralal Hardiya and others reported in
2008 (1) MPLJ 119.

22.  Inthat suit, appeal filed before the Devision (sic:Division) Bench of
this Court was dismissed, which was directed against the order dated 23rd
August, 2004 passed by XIX Additional District Judge, Indore in Civil Sit
(sic:suit) no. 6-A/2003. The suit was dismissed under section 14 of the
Limitation Act.

23,  Relevant facts giving rise to filing of that suit are as under:

2. The case has a chequered history. On
20.03.1974, an agreement was entered into by the appellant -
and the respondent No.]1 for sale of land admeasuring 2.039
hectares(5 acres) in village Chitwad for consideration at the
rate of Rs.2,00,000/-, per hectare. In pursuance of the said
agreement, payment was made by the appellant-society in
installments commencing from 22.3.1982 t0 28.8.1984 and,
thus a total amount of Rs.3,20,000/- was paid. However, on
3.2.1991, a publication in the Newspaper appeared to the
effect that the said land was being sold to a third party. It was
in this context that a suit was filed on 11.2.1991 for declaration
of'title and injunction before the Civil Judge, Class-II, Indore.
The case was pursued upto 16.12.2002, but on realisation

" that suit for declaration of title and injunction simpliciter was
not maintainable in respect of the breach of the contract
requiring specific performance, an application under Order 6

)
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Rule 17 of the Code of Civil Procedure, was filed on
16.12.2002. This application was allowed by the learned Civil
Judge, by order dated 10.3.2003 and since the learned Civil
Judge ceased to have jurisdiction on account of the amendment
of the plaint, he directed return of the plaint for being presented
to the Court having jurisdiction.

3. The respondents resisted the proposed
amendment and after the amendment was accepted, areview
application was filed against the same, but was dismissed by
order dated 23.6.2003. Accordingly, the plaint was returned
and it was presented to the Court having jurisdiction on
25.06.2003 alongwith an application under Section 14 of the
Limitation Act, seeking exclusion of the period from
11.02.1991 to 23.06.2003. Since the said claim was based
on account of the proceedings of the Court of Civil Judge,
Class-I1, and no evidence was required to be adduced, the
Court tried the said issue as a preliminary issue and dismissed
the suit on the ground of limitation. It is against this order that

- the present appeal has been filed.

4. Learned counsel for the appellant submits that
once the order was passed oh 10.03.2003 allowing the
amendment, it was incumbent upon the respondents
(defendants) to challenge that order and the defendants having
not done so, it was not permissible to them to object to the
time being excluded from 11.2.1991 to the date of the return
of the plaint for presentation to the proper Court. Learned
counsel forthe respondents, however, submits that the only
remedy that was available against the order dated 10.03.2003
was to seck review and since application for review was also
rejected by the learned Civil Judge, no further remedy was
available and they were not precluded from raising this objection
before the learned Addl. District Judge.

5. Learned counsel for the respondent has invited
attention to the decision of the Supreme Court in K. Ratheja
Constructions Ltd. Vs. Alliance Ministries and others, AIR
1995 SC 1768 to the effect that where a suit is filed for relief
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of permanent injunction restraining the respondents from
alienating, encumbering, selling, disposing of, or in any way
dealing with the property, subsequent amendment of plaint for
seeking relief of specific performance of contract could not be
allowed as the plaintiffs had divesting themselves of the relief
for specific performance which could not have been added
after a lapse of seven years, being barred by limitation. Attention
has been drawn to the following passage from the said report:-

“The petitioners having expressly admitted that the
respondents have refused to abide by the terms of the
contract, they should have asked for the relief for
specific performance in the original suit itself. Having
allowed the period of seven years elapsed from the
date of filing of the suit, and the period of limitation
being three years under Article 54 of the Schedule to
the Limitation Act, 1963, any amendment on the
ground set out, would defeat the valuable right of
limitation accrued to the respondent.”

24.  Similar argument has been addressed before us also by the learned
counsel for the appellants who also submitted that in this case at the time of
execution of the registered sale deed ( Ex.- P/3 & Ex.-P/4 ) with respect to
part of the property in the year 1999, dispute had arisen between the parties
about the payment of balance sale price and on that account, a civil suit was
also filed by the appellants on 12th of May, 2000 for injunction.

25.  Itisalso submitted that since the injunction was continuing, respondent
could not have executed a sale deed in their favour, therefore, the suit was
within limitation. It has been submitted that the appellants were entitled to
exclusion of time with respect to proceedings which were going on at the time
when the suit for injunction was pending.

26.  However, on other hand, learned counsel for the respondents submitted
that in this case, the respondents denied the claim of the appellants while
replying to the legal notice, limitation to file the suit for specific performance
started. Denial was made on 17th of October,2000. As such at the most, the
limitation to file the suit was available till 16th of October, 2003, but in this
case, relief for specific performance was claimed on only 23rd January, 2004.
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27.  Boththe points iiq. the point of limitation and exclusive of time have
also been considered by the Division Bench of this Court in the aforesaid

L=

-

mentioned case. Relevant paragraphs are reproduced hereunder

. 6. [t is trite that against the breach of the contract
it was necessary for the person aggrieved to seek specific
performance and since the present appellant had instituted a
suit only for declaration of title and perpetual injunction, the
appéllant ought not to have been allowed to make an
amendment under Order 6 Rule 17, to incorporate the relief
of specific performance. Ina similar case, in Tarlok Singh
Vs. Vijay Kumar Sabharwal, JT 1996 (4) SC 245, it was
held that even in the case of such amendment, the limitation

will.commence from the date of the suit and not from the date .

the amendment was permitted. Since the suit was filed after
three years, it was clearly barred by limitation. We may refer
to the following passage containing the law laid down by the
Apex Court:-

“ We think that parties had, by agreement,
determined the date for performance of the
contract. Thereby limitation began to run from
April 6,1986. Suit merely for injunction laid on
December 23, 1987 would not be of any avail nor
the limitation began to run from that date. Suit for
perpetual injunction is different from suit for
specific performance. The suit for specific
performance in fact was claimed by way of
amendment application filed under Order 6 Rule
17, Civil Procedure Code on September 12, 1979.
It will operate only on the application being
ordered. Since the amendment was ordered on
August 25, 1989 the crucial date would be the date
on which the amendment was ordered by which
date, admittedly, the suit is barred-by limitation.”

7. From the above narration of facts, based on
record, it is manifest that the suit was filed by the present

appellant on 11.02.1991and it was only after several years
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that the amendment was sought by application dated
16.12.2002, to incorporate the relief of specific performance,
which was allowed on 10.03.2003. Since relief of specific
performance can be claimed only within a period of three years
from the date of the cause of action, in any case, the amendment
to seek the relief of specific performance was not within
limitation. Under these circumstances, we are of the considered
view that the trial Court did not commit any illegality in not
allowing the application of the appellant, under Section 14 of
the Limitation Act, and treating the suit as barred by limitation.

28.  Thereis another judgment delivered by Hon'ble Supreme Court which
directly deals with the issues involved in this matter and supports the case of
the respondents. In the present case, appeal filed by the appellants was not
maintainable since the suit filed by them was barred by limitation and as such,
the judgment of the Additional District Judge was not suffering from any error
which call for any interference by this Court. The said judgment has been
delivered in this very case by Hon'ble Supreme Court as reported in 2001 (1
JLJ 278. In that case, Hon'ble Supreme Court has considered even the provision
of Article 54 of Limitation Act, as also the provision of Order II Rule 2 of
CPC. In that case, it has been held that :

27.  Inthis context, the provision of Article 54 of
the Limitation Act is very relevant. The period of limitation
prescribed in Article 54 for filing a suit for specific performance
is three years from the date fixed for the performance, or if no
such date is fixed, when the plaintiff has noticed that
performance isrefused.

28.  Here admittedly, no date has been fixed for
performance in the agreement for sale entered between the
parties in 1976. But definitely by its notice dated 3.2.1991,
the first respondent has clearly made its intentions clear about
refusing the performance of the agreement and cancelled the
agreement.

33. This Court s, therefore, of the opinion that the appellant
had the cause of action to sue for Specific Performance in 1991
but he omitted to do so. Having done that, he should not be
allowed to sue on that cause of action which he omitted to include

!
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when he filed his suit. This Court may consider its omission to
include the relief of Specific Performance in the suit which it filed
when it had cause of action to sue for Specific Performance as
relinquishment of that part of its claim. The suit filed by appellant,
therefore, is hit by the provisions of Order 2 Rule 2 of the Civil
Procedure Code.

29.  The respondents denied specific performance to the agreement on
17th of October, 2000, as such even if limitation is taken from that date, then
also for specific performance was barred by limitation, in as much as original

. suit for injunction was not filed for specific performance and was filed only

for injunction which in any case could not have extended the limitation.

30.  Inthecaseinhand, limitation to file suit for specific performance was
over after completion of three years taken from 4th September,1998, even if
the said date is taken from the date when the respondents denied execution
i.e. when they sent reply to legal notice on 17th of October, 2000 then also
three years also taken on that date, then also the time had éxpired.

31.  This also take care of bar attracted in filing a suit for specific
performance by way of amendment of the suit for injunction.

32.  Inview of the aforesaid, we find no infirmity in the judgment passed
by the 2nd Additional District Judge. Consequently, the first appeal filed by
the appellants is dismissed with costs.

Appeal dismissed.

LL.R. [2014] M.P., 3179
APPELLATE CIVIL .
Before Mr. Justice R.S. Jha
S.A.No. 888/2004 (Jabalpur) decided on 16 April, 2013

MAHESH KUMAR & anr. ...Appellants
VS. . 1
HIMMAT SINGH & ors. ...Respondents

Civil Procedure Code (5 of 1908), Section 100 - Second Appeal -
Land in question initially belonged to grand father of plaintiff - It was not
included in the partition proceedings and, therefore, the right of the
respondents/plaintiffs in land in dispute to the extent of half share therein
is undisputed - In view of provisions.of Order VIII Rule 7 and Order XVI
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Rule 33 of the C.P.C., the Courts below have rightly decreed the suit filed
by the respondents/plaintiffs to the extent of half share in land in dispute -
No substantial question of law arises for adjudication. (Paras 6,9, 11)

Rifaer wiaar wizar (1908 &7 5), GRT 100 —'mm—maﬁ
UEe ardl @& =TT A oft — wd R srfard ¥ it T8 faar war stk
ey werffrr /ardier &1 arg qf § o i @ W oo o1 aieR
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Cases referred :

- AIR 1971 SC 2548, AIR 1997 SC 2181, AIR 2008 SC 901, AIR
2009 SC 1103, 2011(2) MPLJ 507, 2012 (4) MPLJ 265.

Shobha Menon with Surbh}Ahirkar; for the appellants.
Imtiaz Hussain, for the respondents.

ORDER

R.S. Jua, J. :- The appellants/defendants have filed this appeal being
aggrieved by the judgment and decree dated 3-7-2004 passed by the 5th
Additional District Judge, Bhopal, in R.C.A. No. 11-A/2004, confirming and
affirming the judgment and decree dated 3-7-2003 passed by the First
Additional Civil Judge, Bhopal, in C.S.No. 94-A/2002.

2. The brief facts leading to the filing of this appeal are that the
respondents/plaintiffs had filed a suit for declaration of title and permanent
injunction in respect of Khasra No. 184, area 1.16 acres of village Pipalner,
Tahsil Huzur, District Bhopal against the appellants/defendants alleging that
the property belong to them but had wrongly been taken in possession by the
appellants/defendants. The suit was opposed by the appellants/defendants on
the ground that they had purchased the property in question by a sale deed
executed in the year 1982 by Khemchand in favour of the defendants and,
therefore, they were in legal possession of the property .

"3 Both the Courts below have decreed the suit filed by the respondents/

plaintiffs to the extent of half portion of Khasra No. 184 by recording a finding:

to the effect that the property was held jointly by Khemchand and Ramlal i.e-
the uncle and father of the respondents, respectively, and, therefore, the.

!
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respondents/plaintiffs were entitled to a declaration only in respect of half of
the property. -

4. The learned senior counsel appearing for the appellant/defendants
submits that the Courts below have totally misconstrued the relief sought for
by the respondents/plaintiffs inasmuch as the plaintiffs have nowhere sought a
declaration that the sale deed in favour of the appellants/defendants-is null
and void. She further submits that the Courts below have in fact set up a new
case of the property being joint in favour of the respondents/plaintiffs in spite
of the fact that there was no pleading or proof in this regard by tHem. It is
submitted that in view of the aforesaid the findings recorded by the Courts _
below are perverse and beyond the powers and authority of the Courts below,
by relying upon the decisions rendered in the cases of Dattatrayav. Rangnath
Gopalrao Kawathekar (by LRs.) and others, AIR 1971 SC 2548, State of
Himachal Pradesh v. Keshav Ram and others, AIR 1997 'SC 2181,
Gurunath Manohar Pavaskar & others v. Nagesh Siddappa Navalgund
& others, AIR 2008 SC 901, Bachhaj Nahar v. Nilima Mandal & others,

AIR 2009 SC 1103, D.R. Rathna Murthy v. Ramappa, 2011 (2) MPLJ 507
and Vishwanath v. Sarla Vishwanath Agrawal, 2012 (4) MPLJ 265.

5. ° Thaveheard the learned counsel appearmg for the parties at length
and perused the record.
6. From a perusal of the record as well as the judgment and decree of

the trial Court and appellate Court it is clear that the property in question
initially belonged to Rewaram, the grand father of the respondent/plaintiffs, It
is stated that Rewaram had three sons, Ramlal, Harlal and Khemchand among
whom 24 acres of the land belonging to Rewaram was divided by a partition.
The suit was filed by the respondent/plaintiffs by asserting that Khasra No.
184 area 1.16 acres fell in their share and, therefore, they be declared OWIers
of the sald land.

7. It is also apparent that the suit was opposed by the appellants/
defendants by alleging that the land in question fell in the share of Khemchand
and was purchased by them from Khemchand in the year 1982. From a perusal
of the record it is clear that the aforesaid assertion was made by the appellants
by filing a copy of the document Ex.D-9 relating to partition. It is further clear
that both the Courts below, on going through the aforesaid document, Ex.D-9,

filed by the appellants have found that Khasra No. 184 was not included in
the partition proceedings. This finding has been recorded by the trial Courts
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in paragraph 14 of the judgment and has been affirmed by the appellate Court.
The fact that Khasra No. 184 was not included in the partition proceedings is
also undisputed before this Court.

8. On the basis of the aforesaid facts the Courts below have recorded a
finding to the effect that the land in dispute, namely, Khasra No. 184, area
1.16 acres continued to remain in the joint ownership of the respondents/
plaintiffs and Khemchand and therefore the respondent/plaintiffs had right and
title to the extent of half share in Khasra No. 184 area 1.16 acres. On the
basis of the aforesaid finding both the Courts below have decreed the suit in
favour of the respondent/plaintiffs to the extent of half share in Khasra No.
184, area 1.16 acres, situated in village Pipalner, Tahsil Huzur, District Bhopal.

9. Even after hearing the learned senior counsel appearing for the
appellant/defendants and perusal of the record it is clear that thé land in question
Le. KhasraNo. 184, area 1.16 acres situated in village Pipalner, Tahsil Huzur,
District Bhopal initially belonged to Rewaram, that it was not included in the
partition proceedings Ex.D-9 and, therefore, the right of the respondents/
plaintiffs in Khasra No. 184, area 1.16 acres to the extent of half share therein
is undisputed and, therefore, in my considered opinionin view of the provisions
of Order VIII Rule 7 and Order XVI Rule 33 of the Code of Civil Procedure
the Courts below have rightly decreed the suit filed by the respondents/plaintiffs
to the extent of half share in Khasra No. 184, area 1.16 acres.

10.  Inview ofthe facts and circumstances of the present case, I am also
of the considered opinion that the aforesaid judgments cited by the learned
senior counsel appearing for the appellants/defendants are of no help to the
appellants/defendants on account of the factual aspects of the present case
which are totally different.

11.  From a perusal of the impugned judgment and decrees it is further
clear that they are based on proper appreciation of the oral and documentary
evidence on record and do not suffer from any perversity or manifest illegality
warranting interference by this Court as no substantial question of law arises
for adjudication.

12, Inview of the aforesaid, the appeal filed by the appellants/defendants,
being meritless, is accordingly dismissed.

Appeal dismissed.

&
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LL.R. [2014] M.P., 3183
APPELLATE CIVIL
Before Mr. Justice GD. Saxena -
M.A. No 345/2005 (Gwalior) decided on 11 October, 2013

SHARIF KHAN (DECEASED) THROUGH HIS L.Rs. ... Appellants
Vs. )
UNION OF INDIA & anr. ...Respondents

\

(Alongwith M.A. No. 365/2005)

A. Motor Vehicles Act (59 of 1988), Section 173 - Accident
took place while crossing the railway gate when the driver of the truck
just started to cross the line suddenly passenger train came and by
hitting caused damaged to the truck - Resultantly driver-cam-owner
and cleaner died - Held - Since deceased driver-cum-owner of the truck
was responsible for causing accident due to non-following the common
traffic rules dependents of the deceased can not claim for damages for
the deceased's own negligence - Insurance Company cannot be held to
indemnify the llabxhty Risk of the owner is not covered under the
pohcy _ ‘ ' " (Paras 10 & 11)
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B. Motor Vehicles Act (59 of 1988), Section 173 - Since risk
of the cleaner travelling in truck for maintenance or operation of the
truck is covered under the policy, his heirs are entitled to receive
compensation to the tune of Rs. 1,46,000/- with 9% interest from the
date of filing the petition. _ (Para 14)

4 mev Jrr JRAFRT (1988 FT 59). T 173 — Hf@ qifawdt
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(2004) 8 SCC 553, (2005) 10 SCC 720.

R.P. Gupta, for the appellants. A
H.D. Guptawith Sunil Gupta & Santosh Agrawal, forthe respondentNo L.
Vandana Kekre, for the respondent No.2,

ORDER

» G.D. SAXENA, J. :- Since both the appeals filed by the claimants of
deceased driver-cum-owner and cleaner of ill-fated truck involved in train-
truck accident have arisen out of the common Award dated'13th’ January,
2005 in Claim Case Nos. 58/04 and 59/04 passed by the Motor Accidént
Claims Tribunal, Chachoda, Camp Guna, they are taken up together for final
disposal by this one order.

2. . Attheoutset, it may be mentioned here that Misc. Appeal No. 345/05
has been preferred by the claimants/legal heirs of the deceased Yusuf Khan
who was a cleaner of the truck having registration No. MKM/ 1806 driven by
deceased-driver Sadiq Khan, under Section 173 of the Motor Vehicles Act
1988 against the impugned Award rejecting thereby the claim petition filed by
the appellants/claimants of the said Yusuf Khan who died in train-truck accident
claiming compensation-of Rs. 2,80,000/-against the Union of India as well as
insurer, the Oriental Insurance Company (respondents No. 1 and 2 herein).

3. Another appeal (Misc. Appeal No. 365/2005) has been preferred by
the claimants/legal heirs of the deceased driver Sadig Khan of the truck having
registration No, MKM/1806 against the impugned Award rejecting thereby
the claim petition filed by the appellants/claimants of the said Saidq (sic:Sadiq)
Khan who died in train-truck accident claiming compensation of Rs. 13,50,000/
- against the Union of India as well as insurer, the Oriental Insurance Company
(respondents No. 1 and 2 hersin).

4. Briefly narrated the facts of the cases are that on 15th August 1992 at
about 6-7 p.m. just before night break, when the truck reached Gate No.
79/C at railway line of Maksi in between Kumbharaj-Vijayput crossing, the
railway gate was not closed and the vehicles were passing through the line, at
that juncture, when the driver of the truck just started to cross the line, suddenly

the passenger (sic:train) coming from Guna to Maksi came and by hitting caused -

i
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-— damage to the truck. Resultantly, both the driver and cleaner of the truck died
on the spot or during (sic:journey from) spot to the Hospital for treatment.
After the incident, a Marg Intimation Report (Ex.P/10-C) was lodged on
written report from Medical Officer posted in the Hospital Raghogarh. During
inquiry, the spot map (Ex.P/ 9-C) was prepared. It is not disputed that the ill-
fated truck which was drivén by deceased Sadiq Khan and who was also the
owner was insured with the respondent No.2-Oriental Insurance Company.
The claim petition under Section 166 of the Act seeking compensation of Rs.
2,80,000/- with interest @ Rs. 12% till full and final payment of the award
amount is made from the non-petitioners Union of India and Insurance Company
was submitted. Another claim petition was filed by the claimants of Sadiq
Khan for compensation of Rs. 13,50,000/- against the defendants/respondents
as mentioned above. Since the tribunal has dismissed the aforesaid claim
petitions of the petitioners, they have come to this court.

5. It is contended on behalf of the learned counsel for the appellants in
both the appeals that the accident was direct result of the railways employees,
i.e., the railway gate man for not closing the railway gate and thereby allowing
the road traffics just before passing the railway train at railway track. It is
further submitted that equally the driver of the train was responsible for causing
such accident because he did not blow the horn for alarming the vehicles
passing through railway crossing. It is therefore contended that since the lapse
was on the part of the railway efiployees, the railway authority is liable to pay
the compensation to the heirs of the deceased. It is thus submitted that the
tribunal was notjustified in rejecting the claim of the claimants for compensation
and directing to recover the amount of interim award under Section 140 of
the Act on the very moment of réjection of the claim of the appellants. On the
basis of aforesaid submissions, it is prayed that the appellants’ appeals deserve -
to be allowed and the amount as prayed for deserves to be granted.

6. On the other hand, the submission put forth by the learned counsel for
the Union of India (Railway Administration) is that by adducing the cogent
evidence the defendant/respondent UOI had proved that the truck by violating
traffic rules and avoiding all signals, after breaking the chain of the gate and
the pillar of the entrance travelled the railway track and resultantly collided
with the Bina passenger train, which by that time was passing after getting the
green signal and adopting all safety measurements. Hence, as per the learned
Sr. Advocate the Railway Administration is not responsible for the casualties

.
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caused in accident, In view of the aforesaid, it is submitted that the learned
tribunal- has rightly rejected the claim petitions praying for awarding
compensatlon by the railway-authorities,

7. The contention of the Insurance Company is that the alleged accident
was direct result of the sole negligence on the part of the driver of the truck,
therefore, on that ground the heirs of the deceased of the driver-cum-owner
of the vehicle is not entitled forown defaults ofthe driver-cum-owner of the
vehicle. Even other wise, the claimants are also not entitled to claim on account
of the death of the driver-owner. It is also submitted that the claim of cldimants
of the deceased-cleaner does-not cover under the law nor the terms of the
pohcy, hence, the Insurance company-is not liable for indemnifying the liabilities
of payment of compensation for the death of deceased-cleaner to his heirs on
behalf of deceased—owner-cum driver, who was neghgent for causing the
accident. Hence, it is submitted that the learned tribunal rightly dismissed the
claim petition filed by the heirs of the deceased-cleaner. Accordmgly, the

respondent No.2/Insurance company prayed-that by dismissing the appeals

- filed by appeIlants/clalmants the unpugned Award passed by the Ieamed tribunal
may beaffirmed.

8. | Heard the learned counsel for the partles Also perused the record
(s1c of) the tribunal and the law apphcable to the case.

9. ‘The questions for conSIderatmn of these appeals are:-

(1) "Whether the respondent No. I/Unlon of India through

Railway Administration on the basis of vicarious liability for

.. nhegligence of the gate-man of railway where the accident in

between truck and the running train took place; was liable to

' pay the compensation to the claimants of the deceased driver/

owner and cleaner who died in accident or they are liable to

pay the compensation on the basis of contributory/composite

negligence on account of head on collision between the trick
and the running train at Railway crossing ?

(ii) Whether, the Insurance company is liable to satisfy the
compensation on behalf of insured truck to the claimants of
‘t'he deceased-cum-driver-owner as well as the deceased-
cleaner who was travelling in the truck at the time of accident ?

(iif} Whether, the interim award paid by the Insurance company

1)
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can be directed to be recovered from the claimants under the .
facts and circumstances of the case ?

10.  On perusal of the record, it appears that Smt. Raj Kumari Gurjar
(AW-3) deposed that prior to the time of accident she with her mother were
on evening walk towards the side of railway crossing. Asshe was returning
and at a distance of 2025 (sic:20-25) ft. away from railway crossing gate, she
heard the loud noise of dashing so she returned back to the railway crossing.
She deposed that by that time, the railway gate-man was not available on the
spot where the truck was thrown after dashing with train and one man and
one boy were alive and were crying. She states that with help of one contractor
she made an arrangement for sending the injured to the hospital. She also
stated that on railway crossing gate, the chain was not put on other end. She
also admitted that speed breakers from both sides of the railway crossing,
have recently been constructed. She also stated that at another side of crossing,
near about 10-15 trucks were waiting for opening the railway gate. She
categorically denied that the ill-fated truck entered into the railway track by
breaking the chain pulled from one end to ariother end of the gate. On the
other hand, Parsuram (NAW-1) gate-man of the railway crossing gate deposed
that before passing the train he closed the gate for road traffics. The train was
running by blowing horn and head lights of the engine were on and were
visible from long distance. He was also showing the green lamp for safely
passing the train through railway crossing, By that time, one truck entered
suddenly and got dash with the engine of the train due to which the gate was
broken and pillar of other end was also damaged. In cross-examination, he
admitted that after inquiry, the Railway Authorities punished him for negligence.
Kaluram Rai (NAW-3) is the train driver of the ill-fated train. He deposed
that at the time of accident, the lights of engine were on from last station
Kumbharaj near about 800 meters before crossing and as per direction the
continuous horn was blowing for caution to the road crossers through gate.

He stated that at the time of accident, the gates were closed and the gate-man
was showing the green llght signal for passing the train safely. As the engine of
train reached on level crossing from gate No. 79-C, one truck with a high
speed by breaking the chain locked on other end and level crossing gate,
dashed the coming engine of train and was trapped with railway engine and
thereafter was thrown into pit near railway line. The train by applying the
emergency breaks was not possible to stop in order to avoid turning the
passenger train and loss of great casualties. Thus, on the basis of the evidence
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onrecord, the negligence of railway employees, i.e., gate man and driver of
the engine of passenger train is completely ruled out and the sole negligence
on the part of deceased driver of the ill-fated truck is made out. '

I1.  Sofarasthe claim of heirs of deceased Sadiq Khan, the driver-cum-
owner of the vehicle (Misc. Appeal No.365/2002) filed by Mumtajbai and
others is concerned, as stated earlier, the deceased Sadig Khan was driver/
owner of the truck involved in accident. He himself insured the truck under
compressive (sic:comprehensive) package. It is also born out that driver Sadiq
Khan was responsible for causing accident due to non-following the common
traffic rules. While crossing the railway line, the speed of the vehicle should be -
under control. In this view of the matter, the claimants claiming themselves to
be dependents on the deceased-driver-cum-owner cannot claim for damages
for the deceased's own negligence nor the Insurance company can be held to
indemnify the liability of the insured for his own negligent acts contributing to
accident.

12. . In Dhanraj Vs. New India Assurance Co. Ltd., (2004) 8 SCC 553,
at page 355 : the Hon, Apex court has considered and observed as follows :-

“8. Thus, an insurance policy covers the liability incurred by
the insured in respect of death of or bodily injury to any person
(including an owner of the goods-or his authorised
representative) carried in the vehicle or damage to any property
of a third party caused by or arising out of the use of the vehicle.
Section 147 does not require an insurance company to assume
risk for death or bodily injury to the owner of the vehicle.

9. In the case of Oriental Insurance Co. Ltd. Vs. Sunita
Rathi(1998) 1 SCC 365 : it has been held that the liability of
an insurance company is only for the purpose of indemnifying
the insured against liabilities incurred towards a third person
or in respect of damages to property. Thus, where the insured
i.e. an owner of the vehicle has no liability to a third party the
insurance company has no liability also.”

13. Onperusal of the insurance policy (Ex.D/1) of the truck issued by the
Oriental Insurance company, it appears that the insurance of the ill-fated truck
was for own damage of the vehicle covering liability to public risk for carriage
of own goods, liability to the non-paying passenger, liability to persons
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employed in connection with operation and or maintenance and/or loading or
unloading of motor vehicle and in any other heads no premium was charged.
It clearly indicates that no premium for owner’s personal risk or injury or
death was recovered. Thus, risk of the cleaner travelling in truck for
maintenance or operation of the truck is covered under policy but the risk of
the owner/driver of the truck was not covered under the policy. As per statutory
provisions, the risk of the owner is not covered. As a consequence, the heirs
of deceased Sadig Khan driver of the ill-fated truck would not be entitled for
compensation. ’

" 14.  Now, coming to the evidence as adduced in claim petition (Claim

Case No.59/ 2002) in order to decide the question as to what would be
appropriate amount of compensation which would be payable to the'claimants
of the deceased, it is noted that Sharif Khan (AW-1) father of deceased Yusuf
Khan deposed that Yusuf Khan aged 20 years, the cleaner of the truck, who
died in accident was getting Rs. 750/- monthly salary with allowance ofRs. 25/~
to meet out the daily expenses during employment while travelling on the truck.
In future, he may drive the truck and in that situation he may get Rs. 5000/-
monthly. Parents of the deceased are old and ailing besides younger brothers
and sisters who are also dependents on the income of the deceased. So for
calculation of the dependency of the heirs on the income of the deceased, the
basis of monthly income of Rs. 750/- of the deceased shall be taken which
was paid to the cleaner at the relevant time by the owner of the vehicle, which
annually comes to Rs. 9,000/-. Since the deceased was unmarried at the time
of death in that case dependency of the heirs would be 3/4th part of the
income of the deceased. As regards multiplier applied in determination of
compensation, taking into consideration the law laid down in the case of New
India Assurance Co. Ltd. Vs. Charlie (2005) 10 SCC 720 wherein it held
that chioice of multiplier is determined by the age of the deceased or the claimant
whichever age is higher, it would be appropriate to apply multiplier of 11,
looking to the age in between 50 to 55 years of the parents, who are heirs of
the deceased. Thus, the total dependency will be Rs. 66,000/, In addition to
it, claimants are also entitled to Rs. 50,000/- for love and affection, Rs.
10,000/- towards funeral expenses, Rs. 10,000/- as cost of transportation of
the dead-body and Rs. 10,000/- for loss of estate. Thus, in this way, the
claimants are entitled to receive total compensation of Rs. 1,46,000/-
(Rs. One lac forty six thousand only) with 9% interest on the awarded
amount from the date of filing of the petition dated 3rd December 1992 till
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date of payment of the award amount. The award mount (sic:amount) shall be
paid by the Insurance company by deducting the amount deposited before
tribunal for payment to the claimants, within three months from the date of
passing of this order.

15. Asaresult, Misc. Appeal No. 345/2005 filed by heirs of deceased
Yusuf khan who was cleaner of the truck and died in accident stands hereby
allowed in the manner indicated above whereas other Misc. Appeal No.365/
2005 filed by heirs of Sadiq Khan who was driver-cum-owner of the truck
and died in accident is hereby dismissed.

16.  The parties shall bear their own expenses.
17.  Counsel fee Rs. 1,000/-, if certified, be added in the costs.
Order accordingly.
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APPELLATE CIVIL
Before Mr. Justice PK, Jaiswal
F.A.No. 15/2011 (Indore) decided on 25 March, 2014

KODAR SINGH ...Appellant
Vs. - :
STATE OF M.P. & anr. ...Respondents

(Alongwith F.A. Nos. 972/2010, 973/2010, 974/2010, 975/201 0,
976/2010, 977/2010, 978/2010)

Civil Procedure Code (5 of 1908), Section 96, Land Acquisition
Act (1 of 1894), Section 28-A - Redetermination of compensation -
Second Application - Appellants filed application before Land
Acqnuisition Officer for re-determination of compensation amount which
was allowed and compensation was enhanced to Rs. 80,000/ per acre
on the basis of judgment passed by reference Court in another case -
In separate case arising out of same acquisition proceedings High Court
in appeal awarded compensation @ Rs. 1 Iacs per acre - Appellants
filed second application for re-determination of compensation in the
light of judgment of High Court - Second Application u/s 28-A not

maintainable - Appeal dismissed. (Paras9 & 11)
- Ryfaer afFar wiEar (1908-357' 5), &7 .96, 7 35T Sferfaaw (1894
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BT 1) g7 28-¥ — glawe o7 gafigreer — Fatg gmdsT — afrareffaor
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Cases referred :

AIR 2008 (NOC) 497 (H.P.), (2002) 7 SCC 273, 1995(2) SCC
689, (1995) 2 SCC 736.

K L. Hardia, for the appellant.
Devendra Singh, P.L. for the respondent/State.

JUDGMENT
P.K. JaiswaL, J. :- They are heard.

1.- This order shall also govern the disposal of F.A. No.15/2011,
F.ANo0.972/2010, F.A. No.973/2010, F.A. No.974/2010, F.A. No.975/
2010, F.A. No.976/2010, F.A. N0.977/2010 and F.A. N0.978/2010 as the
common questions are involved and all the matters were heard together and
are being decided by this common order. For the purpose of this order, the
facts are taken from F.A. No.15/2011.

2. The first appeal bearing F.A. No. 15/20 11 has been filed against the
Judgment and decree dated 20/08/2010, passed by IX Additional District
Judge, Indore in Reference Case No.40/2010, whereunder, the learned trial
Court dismissed the application filed by the appellants/claimants for
redetermination of compensation under Section 28-A of the Land Acquisition
Act, 1894(hereinafter referred to as “the Act”).

3. By notification under Section 4 of the Act on 26/08/1983, the State
Government acquired total land admeasuring 1638.96acres situated in five
villages namely, 1. Sukh Niwas 2. Signora 3. Navada Path 4. Hukma Khedi
and 5. AhirKhedi in Tehsil and District Indore.

4. ‘In this case, admittedly, the land of the appellant/claimant was acquired
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for establishment of an institution which is now known as CAT (Centre for
Advance Technology). A notification under Section 4 of the Act was issued
on 26/08/1983. The award under Section 11 of the Act was passed -on
2/01/1986. Against awarded (sic:award) dated 2/01/1986 a request for
reference under Section 18 of the Act was made before the District Court by
another land owner. The trial Court decided the reference application
No.1/93 (Motilal v. State of M.P. ) on 30.01.2000 and modified the award
dated 2/01/1986 by directing the respondent No.1 to pay compensation @
Rs.80,000/per acre.

5. By notification dated 26/08/1983, land of number of land owners were
acquired. On the basis of order dated 30.01.2000, passed in the matter of
Motilal vs. State (Reference No.1/93) on 30.01.2000, application under
Section 28-A of the Act was filed by appellant for redetermination of
compensation vide Case No.21-A/ 82/90-91 which was allowed on
30/10/2000 and compensation of Rs.80,000/per acre was awarded to him.

6. In F.A. No. 360/200(Laxminarayan deceased through LRs Bondar
(@ Balram & Ors.) by judgment dated 9/11/2001, the Division Bench of this
Court modified the award rendered by Reference Court in all connected
appeals and held that the claimants/land owners are entitled to claim
compensation for their lands which were acquired under notification dated
26/08/1983 issued under Section 4 of the Act @ Rs.1 Lakh per acre along
with interest on solatium under Section 28 of the Act.

7. The other land owner Smt. Manorama Devi made a request for
reference to the District Court under Section 18 of the Act. The District Court
by Reference no.7/94 dated 22/12/2004 allowed the application and awarded
compensation @ Rs.1,00,000/(One Lakh) per acre.

8. The State Government as well as the land owners challenged the
aforesaid judgment by filing petition(s) for Special Leave to Appeal (Civil)
No (s).10184-10293/ 2002. On 13/02/2006, the Hon'ble Apex Court
dismissed the S.L.P. filed by the Statte Government as well as by the land
owners.’

9. On 11/07/2005, the land owners in the present bunch of appeals filed
an application under Section 28-A of the Act for redetermination of the
compensation before the Land Acquisition Officer, within three months from
the date of order dated 22/12/2004 passed in Reference Case No.7/94 (Smt.
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Manorama Devi vs. State-of M.P.). The Land Acquisition Officer rejected
the application on the ground that second application under Section 28-A of
the Act is not maintainable. A request for reference was made. The Land
Acquisition Officer referred the matter to the Civil Court. The learned trial
Court by impugned order dated 20/08/2010 rejected the reference for
redetermination of compensation under Section 28-A of the Act on the ground
that their.claim for enhanced compensation has been decided by the Reference
Court on merits and an award was passed and, thus, they cannot thereafter
seek redetermination of compensation under Section 28-A, taking advantage
of enhanced compensation awarded by Reference Court in respect of
reference made by other owners whose lands were also acquired under the
same notification.

10.  Learned counsel for the land owners has submitted that the question
involved in these bunch of appeals has been considered by Himachal Pradesh
High Court in the case of Nasib Chand & Anr. v. State of HP. & Ors.,
reported in AIR 2008 (NOC) 497 (H.P.). In the matter of Nasib Chand &
Anr.(supra), reference petition under Section 18 of the Act claiming higher
compensation on various grounds was filed by several land owners other than
the petitioners therein and award was passed and the petitioners therein filed
applications under Section 28-A claiming enhanced compensation on the basis
of that award, however, against that award appeals were filed before the
High Court whereby the award was set aside and matter was remanded back
to the District Judge for reconsideration and thereafter fresh award was passed.
The Himachal Pradesh High Court in the case of Nasib Chand & Anr.(supra)
has held that the second application of petitioners therein for redetermination
of compensation on basis of fresh award would be maintainable.

11.  Inthe present case, the appellant availed the benefit of Section 28-A
of the Act and compensation amount was enhanced to Rs.80,000/per acre
by order dated 3/10/2000; The aforesaid order was never challenged by the
appellant and when Reference Case no.7/94 of Smt. Manorama Devi was
allowed on 22/12/2004 and she was awarded compensation @ Rs. 1 Lakh
per acre, another application was filed by the appellant and other land owners
on 11/07/2005. The same was rejected by holding that subsequent application
is not maintainable.

12.  Learned counsel vehemently tried to argue the fact that his reference .
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under Section 18 of the Act was earlier not considered on merits by the
Reference Court and an award has been passed, enhancing compensation,
the right to avail the benefit of redetermination of the compensation under
Section 28-A of the Act taking advantage of the other award dated 22/12/2004
made by Reference Court on a reference made of the claim ofthe other owners,

whose lands were also acquired under the same notification, as of the lands of

the appellant, cannot be whittled down or denied and, therefore, his claim has
to be allowed to be considered under Section 28-A of the Act.” '

13.  Inthe present bunch of first appeals, provisions of Section 28-A of
the Act had already been invoked by the claimants and their compensation

were redetermined on par with the compensation awarded and they have -

been granted compensation @ Rs.80,000/per acre. No subsequent application
for redetermination under Section 28-A of the Act is maintainable.

14.  The Apex Court in the case of Union of India & anr. v. Hansoli
Devi & Ors., reported in (2002) 7 SCC 273 enumerated the conditions to be
satisfied, whereafter an application under Section 28-A can be moved. The
said conditions being, reads as under:

. (i) An award has been made by the court under Part
III after the coming into force of Section 28-A;

(if) By the said award the amount of compensation in
excess of the amount awarded by the Collector under Section
11 has been allowed to the applicant in that reference;

(iii) The person moving the application under Section
28-A isinterested in other Iand covered by the same notification
under Section 4 (1) to which the said award relates;

.(iv) The person moving the application did not make
an application to the Collector under Section 18;

(v) The application is moved within three months from
' the date of the award on the basis of which the redetermination
of amount of compensation is sought; and

(vi) Only one application can be moved under Section
28-A for redetermination of compensation by an applicant.”

15.  Thethree judges Bench of the Apex Court in the case of Babua Ram

b
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& Ors. v. State of U.P. & anr:, reported in 1995 (2) SCC 689 has held that
benefit of redetermination of the amount of compensation under Section 28-
A, can be availed of, on the basis of any one of the awards that has been
passed by the Court after coming into-force of Section 28-A and the period
of limitation of three months would start from making.of the award-on the
basis of redetermination is sought. - - E

16.  Theconstitution Bench of the Apex Court which render the décisior_x
in the case of Union of India'& Anr. v. Hansoli Devi & Ors.(supra) and in
(2002) 78CC 273 adverted to the relevant principles of interpretation with
particular reference to Section 28-A, and held that the object was to accord
abenefit of those who might not have themselves got a reference earlier under
Section 18 of the Act. Referring to the words, “had not made an application
to the Collector under Section 18” in Section 28-A, it has been held as follows:

The aforesaid expression would mean that if the
landowner has made an application forreference under Section
18 and that reference is entertained and answered. In other
words, it may not be permissible for a landowner to make a
reference and get it answered and then sut;sequently make
another application when some other person gets the reference
answered and obtains a higher amount. In fact in the caseof
Union of India v. Pradeep Kumari, (1995) 2 SCC 736, the
three learned Judges, while enumerating the conditions to be
satisfied, whereafter'an application under Section 28-A can
be moved, had categorically stated (SCC p. 743, para 10)
'the person moving the application did not make an application
to the Collector under Section 18'. The expression 'did not
make an application', as observed by this Court, would mean,
did not make an effective application which had been
entertained by making the reference and the reference was
answered.” '

7. Asperdecision of larger Bench of the Apex Court in the case of Ukion
of India & another vs/ Pradeep Kumari, reported in (1995) 2 SCC 73 6,a
person would be able to seek redetermination of the amount of compensation
payable to him provided that only one application can be moved under Section
28-A for redetermination of compensation by an appellant. The appellant earlier
having pursued the remedy under Section 28-A beforea Competent Authority
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which become final on, it binds the parties and the State and he or they cannot fall
back upon the right and remedy under Section 28-A(1) as the public pollcy
envisaged is that such a party cannot agitate its right twice over.

18.  Inview ofthe Jaw laid down by the Apex Court in the case of Union of

India & Anr. v. Hansoli Devi-& Ors.(supra) and considering the fact that in the .

earlier round of litigation the appellant filed an application for redetermination of
compensation under Section 28-A of the Act which has been decided by the
Reference Court on merits on 30/10/2000, he cannot thereafter take advantage
of enhanced compensation awarded by the Reference Court in respect of Reference.
Case No.7/94 (Smt. Manorama Devi v. State of M.P., decided on 22/12/2004)
made by other owners whose lands were also acquired under the same notification

and filed another application (second application) for redetermination of

compensation under Section 28-A of the Land Acquisition Act, 1894, the Court
below has rightly rejected the application.

19. Inviewofthe afbresaid, there is absolutely no merit in the contention
raised on behalf of the appellant/appellants. F.A. No:15/2011 filed by the
appellant has no merit and is liable to be dismissed.

20.  The Taxing Officer is directed to verify the record and if it-is found
that no advalorem Court fee has been paid then amount of Court Fee be
recovered from the appellant/appellants by directing the appellant/appelliants
to pay the Court Fee, within a period of two weeks from the date of order,
failing which recover the amount of Court Fee by initiating execution

proceedings against the land owners and after recovering the amount, the -

same may be deposited in the shape of stamp to the Registry of the Court.
The matter be also investigated by the Registrar at his end and report be

submitted to the Court from administrative side, within six weeks from today.

21.  The appeal fails and shall stand dismissed with cost of Rs.1,500/-.
Counsel fee as per schedule. '

22, With the aforesaid, F.A. No. 972/2010, F.A. No. 973/2010 F.A.
No0.974/2010, F.A. No.975/2010, F.A. No0.976/2010, FA No.977/2010
and F.A. No.978/201( are dismissed.

23.  Acopy of the order passed in this first appeal be retained in the rec;(,,).rd

of F.A. No0.972/2010, F.A. No0.973/2010, F.A. N0.974/2010, F.A. No. 975/3

2010, F.A. No.976/2010, F.A. N0.977/2010 and F.A. N0.978/2010.
- Appeal dlsmzssed
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APPELLATE CIVIL
Before Mr. Justice S.C. Sharma
M.A. No.1258/2013 (Indore) decided on 2 April, 2014

RAMESH GOYAL . ...Appellant
Vs. . . '
GAYATRI & anr. ...Respondents

Workmen's Compensation Act (8 of 1923), Section 30 - Entitlement
to file an appeal - Precondition of deposit - Appellant has certainly not at
all deposited the interest and there is no certificate on record issued by
the Commissioner - Appellant has not complied with the statutory provisions
as contained u/s 30 of the Act - Appeal dismissed. (Paras 7& 8)
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Case referred :
(1998) 1 MPLJ 188.

VK. Jain, for the appellant,
D.C. Patel, for the respondent.

"ORDER

S.C. SHARMA, J. :- The appellant before this court has filed an ai)peal
u/s 30 of the Workman Compensation Act, 1923 against the order dated
10-04-2013 passed by the Labour Court, Ujjain in W.C.A No. 169/2006.

2. Facts of the case r;:veal that the appellant was engaged in the business
of mining and an accident took place on 26-05-2002 resulting in death of the
workman. A claim petition was preferred by the widow of the deceased

P

- workman alongwith a minor daughter and witriesses were examined before

the Labour Court. Witnesses have categorically stated that an accident took
place on 26-05-2002 and the workman died on account of injuries caused
by the crasher machine and a tractor. The Commissioner Workmen's
Compensation has awarded a sum of Rs. 2,57,108/- alongwith.interest with
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effect from 11-09-2006 @ 12% per annum to the workman. The present
appeal has been filed against the award dated 10-04-2013.

3. Learned counsel appearing for the claimants/respondents at the outset
has drawn the attention of this court towards section 30 of the Workmen's
Compensation Act, 1923 and his contention is.that the appellant-has not
deposited the entire amount with the Commissioner and thercfore in light-of
the judgment delivered by this court in the case of Tulsiram Vs. Daryacbai
reported in (1998) 1 MPLJ 188, the appeal itself is not mamtamable

4. .. Heardlearned counsel-for the parties.on’ the question of adrmssmn
and perused the record.. - L R ;
5. In the present case, it is not in dlspute that thé Commissioner for

Workmen's Compensation has awarded a sum of Rs. 2,57,108/- alongwith
interest @ 12% per annum with effect from 11-09-2006. Section 30 of the
Workman Compensation Act, 1923, which prov1des for a remedy of appeal
and the same reads as under :- J

""30. Appeals.-.

()An appeal shall lie to the High Court from the fonowmg'
. orders of a Commissioner, namely:-- 2

(a) an order awarding as compensation a lump sum whether
by way of redemption of a half- monthly payment or otherwise
or disallowing a claim in full or in part fora lump sum;

(aa) 1[ an order awardmg mterest or penalty under section
4A;]

(b) an order rcfusmg to allow redemptlon of a half~ monthly
‘payment;
(c) an order providing for the distribution of compensation”

among the dependants of a deceased workman, or disallowing
any claim of a person-alleging himself to be such dependant;

(d) an order allowing or disallowing any claim for the amount
of an indemnity under the provisions of sub- section (2) of .
section 12; or -

{e) an order refusing to register a memorandum of agreement or
registering the same or providing for the registration of the same " -

L]
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6.

subject to conditions: Provided that no appeal shall lie against

3199

any order uniess a substantial question of law is involved in the

appeal and, in the case of an order other than an order such as is
referred to in clause (b), unless the amount in dispute in the appeal
is not less than three hundred rupees: Provided, further, that no
appeal shall lie in any case in which the parties have agreed to
abide by the decision of the Commissioner, or in which the order
of the Commissioner gives effect to an agreement come to by the
parties: 2[ Provided further that no appeal by an employer under
clause (a) shall lie unless the memorandum of appeal is
accompanied by a certificate by the Commissioner to the effect
that the appellant has deposited with him the amount payable
under the order appealed against.]

1. Ins. by Act 8 of 1959, 5. 15 (w. e. . 1-6- 1959 ). 2. Ins.
by Act 15 0f 1933, 5, 17.

(2) The period of limitation for an appeal under this section
shall be sixty days.

(3) The provisions of section 5 of the Indian Limitation Act,
1908 (9 0of 1908 ), shall be applicable to appeals under this
section. "

The aforesaid statutory provision of law was considered by this court
in the case of Tulsiram Vs. Daryaobai (supra). Paragraph 6 and 7 of the
aforesaid judgment reads as under :-

"6. Section 30(1)(a) deals with the compensation to be
awarded to the claimant and Section 30 provides for an appeal
challenging such order. Section 30(aa) deals with the awarding

- of interest or penalty under Section 4A. By the virtue of

provisions of Section 30 such persons can prefer an appeal.
A proviso has been provided to Section 30 which reads that :

"No appeal by an employer under Clause (a) shall lie unless

the memorandum of appeal is accompanied by a certificate |,

by the Commissioner to the effect that the appellant has
deposited with him the amount payable under the order
appealed against."

7. Mr. Gangwal has argued that this proviso has no application to

1



3200 Ramesh Goyal Vs. Gayatri LL.R. [2014]M.P.

the cases which are connected to provisions of Section 30(aa).
He further argued that the necessary amount has been deposited
by the appellant and xerox copy of the receipt in that context has
. been annexed to 'the appeal memo. I do not uphold his
submissions. If the appellant wants to make him entitled to prefer
an appeal, he is obliged to deposit the entire amount of
compensation which has been awarded to the claimant and that
has to be deposited with the Commissioner who is awarding such
compensation. The plain meaning of proviso to Section 30, as
mentioned above provides that the 'the amount which has to be
deposited by the appellant with the Commissioner, should be also
~ coupled with appropriate amount of interest awarded by the
Commissioner on the amount of compensation awarded to the
claimant'. Therefore, it becomes the duty of such an appellant to
calculate the said amount of interest if the amount of compensation
is separately indicated by the appellant inthe appeal. If such an
amount is not separately calculated, then the appellant will have
to seek necessary directions from the Commissioner, Workmen's
Compensation, who has passed the order and that too immediately
after the award has been passed. If he fails to do so, he can seek
such appropriate order from the High Court at the time of
presentation of the appeal memo, if such application is annexed,
the High Court would be in position to decide whether the appeal
should be accepted for hearing on admission. If such appellant
fails to lake such steps, he is inviting the effect of a bar which has
been indicated by proviso to Section 30 as mentioned above."

7. Inthepresent case, the appellant has certainly not at all deposited the
interest and there is no certificate on record issued by the Commissioner
Workmen's Compensation as required under section 30 of the Workmen'
Compensation Act, 1923. ‘

8. In light of the aforesaid as the appellant has not complied with the
statutory provisions as contained u/s 30 of the Workmen' Compensation Act,
1923, admission is declined and the appeal is dismissed.

No order as to costs.
C.C. as perrules.

Appeal dismissed.

{a
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LL.R. [2014] M.P., 3201
APPELLATE CIVIL
- Before Mr. Justice Prakash Shrivastava
M.A. No 693/2012 (Indore) decided on 2 July, 2014

RAMNARAYAN & 01S. ...Appellants
Vs.
ARVIND & ors. ...Respondents

Civil Procedure Code (5 of 1908), Order 39, Rule 1 & 2 and
Specific Relief Act (47 of 1963), Section 41(b) - Injunction cannot be
granted to restrain any person from instituting or prosecuting any
proceeding in a court not subordinate to that from which the injunction
is sought. (Para 8)

Rifaer mfFar Giear (1908 &7 5) I=Rer 39, 99 1 7 2 oF
fafafese gty sferfaa7 (1963 w7 47), SIRT 41(d}) — Fd afim ot feht
U4 = W B sfardl Wieg e g1 i w9 @ ages
X Y WIRY TR TE R =1 woar wit o9 <marey ¢ aefiewer ad@
Rrad =y =T T )

Cases referred :
AIR 1983 SC 1272.

S.C. Bagadiya with D.K. Chhabra, for the appellants.
Dilip Kshirsagar, for the respondents No. 1 to 3.

ORDER

PRAKASH SHRIVASTAVA, J. :- This appeal under (sic:Order) 43 Rule
1 of the CPC is at the instance of the plaintiff in the suit challenging the order
of the trial Court dated 14/2/2012 passed in CS No.8-A/2011 rejecting the
appellants application under Order 39 Rule 1 and 2 CPC.

2. The appellants as well as the respondent No.1 are sons of Shiv Prasad
Chaurasia and the respondent No.4 is the daughter of Shv (sic:Shiv) Prasad
Chaurasiya whereas the respondent No.2 and 3 are sons of respondent No.1.

3. The appellants had filed the suit for declaration and permanent injunction
pleading that their father Shiv Prasad Chaurasiya had executed the will dated
30/4/2005 bequeathing ground floor of the house bearing No.441 to the
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appellant No.1 and making a provision for other properties in respect of the
other legal heirs. Their further case s that the ground floor shop in question is
a tenanted premise for which the appellant No.1 is receiving rent and that the
respondents are claiming the property on the basis of the will dated 21/7/2006
which is a fabricated will. Shiv Prasad Chaurasiya had died on 29/7/2006.
The appellants had claimed declaration on the basis of the will dated 30/4/2005
in their favour and also for the declaration of will dated 21/9/2006 as forged
and fabricated. Along with the suit the appellants had filed an application under
Order 39 Rule 1 and 2 CPC seeking temporary injunction restraining the

réspondents from interfering in their use and possession as also anti suit,

injunction seeking stay of the further proceedings in the ev1ct10n suit
No. CS 22-A72010 pendmg before the VII Addl. District Judgc Indore filed
by the respondents for eviction of the tenant from ground floor of House

No.441. The trial Court, by the impugned order dated 14/2/2012 hasrejected -

the application for temporary injunction.

4. Learned counsel for appellants submits that the appellants are clanmng
to be the owner of the ground floor, therefore, if the respondents are allowed
to continue with the eviction suit against the tenant in the ground floor then that
would affect the appellants right, hence anti suit injunction is required to be
granted in the case. -

5. As against, the learned counsel for respondents has submitted that
both the suits are pending before the Courts of Coordinate jurisdiction,
therefore, anti suit injunction cannot be granted.

6. I'have heard the learned counsel for parties and perused the record.

7. The trial Court by order dated 14/2/2012 while rejecting the appellants
apphcatlon under (sic:Order) 39 Rule 1, 2 CPC has given proper reasons.
The trial Court has noted that there are two wills produced in the case and the
eviction suit has been filed by the respondents on the basis of one of the will.
It has further been noted that the nature of both the suits is different and in the
eviction suit the concerned respondents has to prove the necessary requirement
for succeeding in such a suit. It has been found that the appellants have failed
to prove prima-facie case for grant of temporary injunction.

8. The appellants are not entitled for any such anti suit injunction also
for the reason that u/S.41(b) of the Specific Relief Act, injunction cannot be
granted to restrain any person from instituting or prosecuting any proceedings

-1
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in a Court not subordinate to that from which the injunction is sought. Meaning
thereby a Court cannot grant injunction restraining any person from instituting
or prosecuting any proceedings in a court of coordinate or superior jurisdiction.
In an appropriate case a court can grant the injunction in instituting or
prosecuting any proceedings in a court subordinate to it. Section 41 (b) is
attracted even at the stage of grant of temporary injunction since even at that
stage the order cannot be passed to nullify or stultify the statutory provision.
[See Cotton Corporation of India Limited Vs. United Industrial Bank
Limited and others AIR 1983 SC 1272.1.

9. In the present case, the suit for declaration filed by the appellants is
pending before the VIIAddl. District Judge, Indore whereas suit for eviction
filed by the respondents is also pending before another VII Addl. District
Judge, Indore having the coordinate jurisdiction. Thus, the trial Court while
passing the impugned order has rightly not granted temporary injunction and
has refused the prayer for stay of further proceedings in the eviction suit since
such an anti suit injunction in the present case could not be granted by the trial
Court in view of the bar contained in Section 41(b) of the Act.

10.  Inthese circumstances, no ground for interference in the impugnéd
order of the trial Court is made out. The appeal is accordingly dismissed.

Appeal dismissed.

LL.R. [2014] M.P., 3203
APPELLATE CRIMINAL
Before Mr. Justice Shantanu Kemkar & Mr. Justice M.C. Garg
Cr. A. No. 1380/2008 (Indore) decided on 26 July, 2013

ROHIT & ors. L : : ...Appellants
Vs. .
STATE OF MADHYA PRADESH ‘ ...Respondent

(And Cr.A. No. 14/2009)

A.  EvidenceAct (I of 1872), Section 3 - Solitary Eye Witness
- Statement of solitary witness should be consistent, reliable and should
be of very high quality and calibre. .\_ (Para 18)

F. - WIS FEATIT (1872 FT 1), ms—m?%gezfﬂ’m&ﬂ
— TPAE Wil &1 $od, 9w, fRvew s wifde sty @ga o=
TOTaCAT IR AIHAT BT ST =R |
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B. Penal Code (45 of 1860), Section 302 - Murder - Ocular
and Medical evidence - In F.LR. solitary eye witness had stated that
assailants had assaulted deceased by means of lathies but in Court
evidence improved his version and stated that Gupti, spear etc. were
also used - No penetrating wound was found - Witnesses are related
witnesses - Motive ascribed also not proved - F.LLR. also lodged within
15 minutes although police station was 8-9 kms away - In absence of
corroboration, evidence of solitary eye witness cannot be relied upon -
Appeal allowed, appellants acquitted. (Paras 37 & 43)

& TS Giadr (1860 FT 45), ST 302 — — g7t @
RfredtT wreg — wem gawm Ruid & ﬂqazﬁmeﬁ#asmﬁmﬁf
saTRl ¥ qde W.Arsa ¥ eHen fear faeg =maradE wer § o
uia F YR SR FoT fear 16 qefl, arar sanfy | swaw fear @
oT — B W BT = TET G T4 — wEnrr Saelt iefrer @ — gann
T ¥ oY wifvd & far Tar - wert yau Rt #f 15 fiitre @ Aaw
aof @ e, wafr o s—g ol & g8 W o — gfesvor @Y aquRafa
¥, o wgeefl @ wie X feara T8 fear o1 wear — e AR,
srftemeffaror gt .

Cases referred :

AIR 1989 SC 982, 1995 SCC (Cri.) 1106, 1976 SCC (Cri.) 60,
2012 CR.L.J. 4119,

Jai Singh with Vivek Singh, for the appellants No.1,3,5,6 & 8.
S.K. Vyas with K.K. Tiwari, for the appellants No. 2,4 & 7.
Mamta Shandilya, P.L. for the respondent/State.

JUDGMENT

The Judgment of the Court was delivered by :
M.C. GARG, J. :- This judgment shall dispose of the aforesaid Criminal
Appeals filed by 14 accused persons who all were sent for trial in Criminal
Case no. 316/2003 to face charges under section 147, 148,302/149 of IPC
on account of death of Shakir Mohd and Shafi Mohd in an incident which
allegedly occurred on 20th February, 2003 at about 4.00 pm near Titodiya
Khal Rapat, Rajgarh, situated at Chhadawad Marg. Out of all the accused /
appellants, appellants Rohit, Shambhulal, Lalu, Hate Singh, Hare Singh, Amraji,
Jadu Singh, Lalchand, Amarlal have filed Criminal Appeal no. 1380/2008.
Or}e of them, appellant no. 9 Amarlal S/o Gomaji is no more; whereas accused
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{ appellants Ishwar Singh, Prakash, Jalam Singh, Kalu and Gopal have filed
Criminal Appeal no. 14/2009.

2. . Appellants Shambhulal, Hate Sing:h and Jadu Singh are represented
by Mr. S.K. Vyas, learned Sr. Counsel whereas the other appellants are
represented by Mr. Jai Singh, learned Sr. Counsel.

3. As per the case of the prosecution, on 20th of February, 2003 at

about 16.45 hours, complainant Shahjad S/o Ismil who is the only eye witness,

on whose statement, conviction has been fastened upon the appellants by the

learned Sessions Judge, made a complaint at Police Chowki Raj garh of Police-
Station — Sardarpur. The report made by him reads as under :

oo # T A W TRRR TS, B OIS &MY o
RITE ¥ PG A § T AN $F A1 ISITG A B Te WD
T o | 9 A W A 9ot # e T 1d TR BeEg 9 @
ngﬁlﬁqﬁqﬁﬁﬂﬁma@?@ﬁm@mﬁﬂﬁmﬁﬂ
%, WA —11 9 /1534 | ar § gy Y oSt CRAT. 09271 i
BETTe & ford) YA B, -3 WY Td Wi gel %@ o | iR
) =t et o | § 25-30 fhe 8 TA <@ o7 | T WA AW A
Fralfear @t W W UEd b ue B e § ¥ d—a e
forad (1) SxaeRiE (2) SFR (3) MU (4) 3FRT BSEE q1Q T9F T
1 T, g el F et off | enfiey A Atevwrgiae Fe W& o,
T SR 3R @ Y A vd 3R 7 gt AR @ R e
AR I I R R R Gags N oA A g .
A, Ty BewT AT TPan wival ¥ Fred wR weE WA |
=7 it A enfSai off Wit gl et ¥ T Qi A | g
|} @ AR 9 PRd | ARdE 9) AT YIS | I B BRI
75 2 f5 2 QT a8 oAt IR FeeT R AT § ©d W A B
5 e 21 AEs € | 9% "eAr Mg far geead BeTds 9 9
_ g W Afdd &R o, I S £ W W T FRY
AU Arearshre A § Aeex da R HRE A g

4. The important facts in this complaint are as follows (i) the injuries

_have been caused by the assailants using lathiés. There is nio mention of using

any gupti, spear and gun. (ii) cause of the displ‘;lte is intention of the assailants
to take forcibly possession of the land belonging to the complainant party (iii)
statement of the complainant has been signed by him aftertwo days.
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5. On the basis of this statement made by complainant Shahjad, FIR
Ex.-P/1 was registered at Police Chowki— Rajgarh, District — Dhar on 20th
of February, 2003 at about 16.45 hours. On that basis, crime no. 025/2003
was registered under sections 147, 148, 149, 307 of IPC and Asal Tehrir
was sent to Police Station — Sardarpur who then recorded crime no. 74/2003
under section 147, 148, 149 and 307 of IPC. In this case, after registration of
FIR Ex.- P/1, In-charge of police station — Sardarpur Mr. R.R. Patidar PW- 14
started investigation by going to the spot. He prepared site plan and took into
possession the blood sample and blood earth in presence of witness Aziz
Khan and Makhan Singh. Mr. R.R. Patidar PW- 14 is stated to have also
took into possession, one motorcycle bearing registration no. M.P.-11 — 1534.
On the same day, Doctor of District Hospital, Jhabua through his peon
Bhartsingh S/0 Brajlal sent one Tehrir to Police Station — Jhabua informing
that dead body of one Shakir Mohd was sent to the hospital by Police Chowki
—Rajgarh of Police Station — Sardarpur. On that basis, Police Station — Jhabua
recorded merg no. 93/2003 under section 174 of Cr.P.C. Similarly, another
Tehrir was received from the Doctor of District Hospital ~ Thabua regarding
the information of death of Shafi Mohd who was taken to the hospital for
treatment, On that basis, anothei merg no. 10/2003 was recorded at Police
Station ~ Jhabua under section 474 of Cr.P.C. ASI Mr. O.P. Thakur on 20th
of February, 2003 also prepared Naksha Panchanama of deceased Shafi
Mohd in presence of witness Mohd, Mansuri, Ishaq, Noon Mohd and Abdul
Aziz. On'the same day, Naksha Panchanama of another deceased Shakir
Mohd was also prepared.

6. On the same day, Incharge of Police Station — Jhabua referred the
dead body of Shakir Mohd and Shafi Mohd for postmortem after obtaining
permission from SDM, Jhabua. Postmortem of aforesaid two dead bodies
was permitted to be held by SDM, Jhabua on the same day. In this connection,
dead body of Shakir Mohd and Shafi Mohd was sent to the hospital for
conducting postmortem at 8.10 pm and at 11.30 pm respectively. Dr. A X.
Dubey of District Hospital, Jhabua conducted the postmortem of deceased
Shakir Mohd at 8.45 pm and Shafi Mohd at 11.45 pm. Thereafter, dead
body of both the deceased were sent for Antim Sanskar. On 215t February,
2003 from Jhabua Hospital, Sub-inspector O.S. Thakur took into possession
blood sample, Jangiya, Paijama and Baniyan of deceased Shakir Mohd in
presence of witness Amrutlal and Santosh while on the same day, blood sample,
Jangiya, Pant and Baniyan of deceased Shafi Mohd was also taken into
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possession. On 20th , 23rd and 28th of February, 2003 and 25th of April,
2003, Mr. R.R. Patidar after arresting the accused persons recorded their
statements under section 27 of the Evidence Act recorded. From disclosure
statement, one iron gupti and one wooden rod was recovered at the instance
of accused Ishwar; one iron spear at the instance of accused Amarsingh; one
double barrel gun at the instance of accused Virendrasingh and wooden rods
from the other accused persons. Statements of the witnesses were also
recorded, Seized Articles were sent for examination to FSL, Rau and after
completing investigation, initially the challan was filed on 26th of May, 2003
before the CJM, Dhar under section 148, 307, 302/149 of IPC who then
transferred the case, on 27th of May, 2003 to JIMFC, Sardarpur who then
" committed the case to Sessions on 23rd of June, 2003.

7. Charges framed against the accused / appellants under sections 147,
148, 302/149 of IPC were denied by all of them. In their statement recorded
under section 313 of Cr.P.C., all the appellants claimed innocence. They also
took defence of alibi in so far as appellants Shambhu, Jalamsingh, Hatesingh,
Lalu, Rohit are concerned. Appellant Virendra claimed to be RSS worker
and alleged false implication. Other accused persons claimed false involvement
in this case on the basis of political rivalry. However, no defence evidence has
been led by any of the accused / appellants.

8. The trial Court proceeded with examination of the evidence which
came on record by presuming that all the witnesses cited by the prosecution
knew all the accused persons / appeliants as all the witnesses as well as the
accused persons were resident of Gram -Chhadawat. The trial Judge also
proceeded with further presumption that on 20th of February, 2003 on account
of dispute of Bhojshala, there was curfew in Rajgarh and that there was
communal tension in that area. n

9. Examination of Shahjad PW-1 is very relevant as the entire case of
the prosecution is based upon the assumption that he is the only eye witness
and on the basis of sole testimony, the learned Sessions Judge convicted all
the appellants of the charges framed against them.

10.  Ithasbeen submitted by the appellants that the evidence of Shahjad
PW-1, the sole eye witness of the incident relied upon by the prosecution was
completely unreliable and unacceptable, in as much as, the version in the FIR
by that witness regarding injuries found on the body of the deceased were not
as disclosed by him in his testimony which was recorded in the Court. It was
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also submitted that even the medical evidence was contrary to what has been
stated by PW-1 Shahjad in his statement made to police which is the basis of
the FIR Ex.-P/1. It has also been contended that this witness has very
categorically admitted that all the witnesses cited by the prosecution including
this witnesses were near relatives of the deceased persons.

11.  The appellants have further submitted that the prosecution has not
been able to prove their case beyond reasonable doubts inter-alia for the
following amongst other reasons.

1) The FIR in this case is suspicious and ante time
as the date and time of the incident is 20th of February, 2003
at 16.00 hours and the FIR was made on the same day at
16.15 hours. Place of the incident is at the distance of about 8
km from the police station. Thus, it is clearly impossible for
anyone in ordinary course to reach and travel the distance of 8
km within 15 minutes. Thus, it clearly shows that the FIR is
ante time. . :

ii) Statement under section 161 of Cr.P.C of
alleged eye witness Shahjad PW-1 was recorded after one
day of the incident, whereas the witness was available to the
prosecution at the time of lodging of the FIR and carrying out
other investigation. This also fortify that the FIR was ante time
and the eye witness was brought must later to support the
prosecution story, even though he was not present at the time
of incident.

iif) Statement of PW-2 Fakru and recording of
dying declaration of Shafi Mohd have been discarded and not
believed by the trial Court. Similarly, the story of the prosecution
that the accused persons were last seen on the place of the .
oceurrence armed with weapons is also disbelieved by the trial
Court in the light of the observations made by learned Trial
Court in para—30, 31 and 37 of the impugned judgment. In
having disbelieved the statement of Fakru PW-2 and oral dying
declaration of deceased Shafi Mohd, case of the prosecution
rests only on the evidence of PW-1 Shahjad, whose statement
is not admissible in evidence for the following reason:

L]
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“ That the initial version given in the FIR that the
accused persons are armed with lathi and stones but later on
his version changes and now the witness improves and states
that the accused persons were armed with hard and sharp

“objects. It is a material omission amounting to contradiction
and the witness improves his story just to suit the medical
evidence. Hence the evidence of the eye witness suffers from
material contradiction and deserves to be discarded “.

Para = 30, 31, 32 and 37 of the impugned judgment are relevant
which are reproduced hereunder for the sake of reference :

30 WEl 9% Y ARG FT U B, 39 g W wg
(1T, 2) BEE gRIWRT g8 WY @ FgaR veAl {371% 20—02—2003
& f—e & 7 e o § 9% WY (7. 1) WEeis aeln
s AH TF WP T BT T {AY ST—oTaT Hiewgiea |
AT B4 | AR AT Hod A Wil Wi U Arevargiee @ o,
% e (1. 2) TEw ArCIAIsied W of Tl W (3. 2)
HE AOFIE Al 3797 ST Stege WA STvsaTe 3 Aev s
¥ eTTE ¥ T BIJaQ $ Ay YT gaT o, Safe Uega Arel |
(3T, 1) WS ¥ AT JUH o ROiE 0. 1 # g aifa searr
2 5 — * N 9 I 9o § 97 ) ¢ mfeR seag W @
foTg arr g, T SR iR oIge WA avears @) Aickargiea
uAd], 1141 /1534 § g1 § 9= T 9 B, TAN. 09 /217
¥ veme @ fAY W@ g1 7 : W g% YoM gaa Ruie @
FTIR WE (1. 1) VBATE AU T P FoATol ACIATZ[Del @ .
T 09 /217 | BSAT B TAY ITIT AT 0201 AT DT AT WifpR
3rsgel YA JAvSaT ) AIeRArsied @ <@ gy o, 9 U5 48
wATfoTE gam & f (3rr. 14) o AReR. WER o w7 f&
20—02--2003 ! ¥ T BSS UgH FX MBS ©f B X g
Arevasfed B QUL 11 /157459 R ol U= Wl 44 S0 o7 |
T I S WP N D g3 (3. 4) e avr v=]d 83
e | 9T 98 A1 T &% T @ SURid "eAT $f e Ww
(. 9) WrERE @ ek ¥ TNl WX TET T, TH1 giew o
T off afiv Tre) TuT IR P T SOtk U™ A o and of), a9 97
HERYA ¥ Alegiad SoIaR 39+ R BS[Ag gell 47 o7 | 3t
e 3 MG T AW Agel W@ Avsarel o ford HieaE
¥ AR § BT O W o, 99 Aiexusied @1 qaw MY B
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TF (31, 4) IR 907 TR B1EE @ AT o, R e fwie
DI B (37T, 14) AT TR 41 ARIR. YR 3 TG H AT 9=
WY, 44 IR o, TG (3. 2) BES §RT WA 5T I WISy 5
T &, 20—02-2003 BT I5 T TSTE F 0 STl egat EH
TR N AT he ¥ BSEE o W& o IR g WY @
SR HeTHIgBe B Teel DR I ASTE AT 4T o1 | WK g
I8 HEI ¥y & FaT B, °9 U B A (3T 2) BES gINT
HeAT o WM $T <141 HY T & Wil 21

3% UT g% WIed ¥ I8 9% yira Y ghar & wemm
f&T® 20~02—2003 & T TR IO @/, 2) FEE ¥ BSET AT
SIS Y Alevagie W WK W feefsar wre (Aret) W aftgeeror
FINT YT T U] @ ARl ARYE R gY 3w o |

31 &1 wiferT well @R 7) wifvera | s g weue 4
T ATy BT HIeT U (1 € 5 T B A F 12 39 e
5 ¥4 WISFT o 38T o1, 9ei 99+ feelfsy @re (A1) & @8l W
95d U-IT=HTT B 3w o, frg = 9 el B yEEer 98 o)
S AMERNT B! WP 98 AIUE AU T BSAE Ul T4l AT, 99
SIS et 3 g el B varfaRwl e Fv S U W e,
a9 99 I8 o W f5ar 8f% v @ WAy 98 wE I wee
DY & W AHRFA A IO B AN AT W o1, [9ng R
AT el Iarer § S 9o fren a1g e oft, 9w W v g
alTl B ARdlE FRA gY @ B SUNIT 9% AN TF B 91 e
TSIAe I AT o, fAY SR Ug 9HeN a1y eEE wiaw
ArEwIE Rmpes 3t g WM ¥ 3PN W R 8| e o it
9 YY1 8 7 ¢ &1 o A A 9F | FoR o famr & gur g=E
geT B AR ¥ 5y g alrodian § 9w wfor fhar @ f5 vew @
TG S ATEOT gRT 5l & W Avdfle oed 5y Y S
o) 3 U TR W Wy (L 7) i BT URga 8o e
A B IS A F SIETEF §F I BN @ BN WiEd A UIEa
fory W A = <w S 2

32 g8l qNIfarT el (. 1) TEwTS, @M 2) BE ERT
S¥gT g WIeT R e g% qf W § % U9re 9T vSET 3 A
HeTHrerd feeifear @ (Aren) Rerg 2 | 7 veEe ¥ e &)
T A AL € e e @ Refe ae (719) B g w—ane
foretl. @ 2| T (3. 1) wEwE ¥ v gRTEr 9 ST — 14
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12.  Appellants have also relied upon the Judgment delivered by Hon'ble
the Supreme Court in the case of Mahendra Singh Vs. State of Rajasthan
reported in AIR 1989 SC 982 and they have argued that when there is change
in the version of the eye witness as per his statement made in the FIR before
the Committal Court and then beforé the trial Court so as to fit in story of the
- prosecution viz-viz medical evidence, such statement cannot be believed.

Paragraphs no. 7 to 9 are relevant whlch are reproduced hereunder for the
sake of reference : S

7. The learned counsel for the appellant submitted
that the prosecution story in regard to the involvement of the
appellant is incredible, in that, it is not possible to believe that
the appellant who had invited PW-1 and the deceased Harbans
Singh to attend the betrothal ceremony would involve himself

. in the murder of Harbans Singh. He further submitted that in
any case it was hazardous to place implicit faith on the testimony
of PW-1 because it is found that his entire version regarding
the second part of the prosecution case is thoroughly
unacceptable, and insofar as the first part of the incident is
concerned, it is found that he has been shifting his version in
that behalf. We see considerable force in the submissions of
the learned counsel for the appellant. ‘

8. As pointed out earlier, the conviction of the
appellant is based solely on the testimony of PW-1. There is
no doubt that Harbans Singh was done to death at the residence
of Banta Singh where he had gone with PW-1 to attend the
betrothal ceremony. However, PW-4 and PW-8 who were
examined as eye-witnesses to the occurrence did not support
the version of PW-1 at the trial. PW-1, in the course of his
evidence before the Court stated that after Btia Singh had
inflicted two blows with the Dantar on the head of Harbans
Singh and the latter had fallen on the ground, the appellant
took the Dantar from Bua Singh and inflicted many-blows on
the back of the deceased. He has further deposed that
thereafter the appellant fired four shots from his revolver
whereupon PW-4 and PW-8 took to their heels. When the
Panchnama of the scene of occurrence was drawn up on the
next day in the morning nothing was found to indicate that the
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appellant had fired four shots from his revolver. If the appellant
was armed with a revolver and had intended to kill Harbans
Singh, we fail to understand why instead of using the revolver
he chose to use the Dantar. PW-1 wants us to believe that the

appellant inflicted blows with the Dantar on the back of the -

deceased even though the head of the deceased was virtually
chopped off by Bua Singh. However, it is found that in the
F.LR. lodged at about 1.30 p.m. on 21st June, 1973 PW-1,
had stated that the appellant had inflicted three or four blows
on the head of the deceased. In his evidence before the
committal court also PW-1 stated that the appellant had dealt
blows with the Dantar on the head of the deceased. It was,
therefore, rightly pointed out by the learned counsel for the
appellant that the version given out by PW-1 in his F.IR. as
well as evidence recorded in committal court was that the
appellant had inflicted blows on the 'head' of the deceased
while during the trial he testified that the blows were inflicted
on his 'back’. He changed his version in his evidence at the
trial on realising that otherwise it would conflict with medical

‘opinion. Finding that there were incised wourids on the back

and leg of the deceased which would go unexplained and only
a limited number of wounds on the head which would falsify
his statement of having dealt three or four blows on the head
he stated that the appellant had inflicted blows with the Dantar
on the back of the deceased after the latter had fallen down.
The learned counsel for the appellant rightly pointed out that
he had raised this contention before the learned Additional
Sessions Judge as well as the High Court but the same was
not effectively dealt with. We think that having regard to the
deliberate improvement made by PW-1 as regards the seat of
injuries caused by the appellant to make his version consistent
with medical opinion, both the courts below erred in concluding
that it was safe to place implicit trust on his testimony. Since
the evidence of PW-1 in regard to the presence of PW-4 and
PW-8 as well as the second part of the incident is found to be
thoroughly unacceptable, his evidence regarding the murder
also has to be accepted with a pinch of salt and cannot be
acted upon in absence of independent corroboration.

-)
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9. In the above circumstances we are of the
opinion that the testimony of PW-1, insofar as the role assigned
to the appellant is concerned is suspect and cannot be accepted
in the absence of dependable corroboration. We, therefore,
think that a serious doubt arises asregards the involvement of
the appellant and the benefit of that doubt must go to him.
We, therefore. allow this appeal, give the benefit of doubt to
the appellant and set aside his conviction and sentence under
S.302/34 IPC, and direct that he be released at once unless
required in any other case. The fine, if paid, to be refunded.

Appeal allowed.

13.  Inthis case also, it has been submitted that PW-1 Shahjad has given
different story in the FIR. In that statement, he did not make any mention
about using of gupti, spear or gun whereas in his statement made in the Court,
he has stated that gupti, spear and gun was used. Such improvement made by -
himis Even:othe_rwise not consistent with the medical evidence and therefore,
such improvement in his statement only goes to prove that the witness was
not available at the place of the incident and is not the eye witness . Moreover,
statement made by PW-1 Shahjad has not been corroborated by any other
witness,

14.  Other judgment delivered by Hon'ble the Supreme Court in the case
of Namwar Dubey and others Vs. State of U.P. Reported in 1995 SCC
(Cri) 1106 also relied upon by the appellants is also on the same line and on
the same point cited before us by learned Sr. Counsel appearmg for the
appellants. ‘

15.  Inthis case also by referring to evidence of the sole eye witness on
which reliance was placed by the prosecution and finding it to be contradictory
and inconsistent with his earlier statement recorded as dying declarationand .
finding material discrepancies as regards nature of weapon carried by the
assailants and used for assault on the victims, in the light of the statement of
doctor in whose presence the said dying-declardtion was recorded by the '
Magistrate wherein the witness claimed that he was unconscious or that he
did not make the statement attributed to him was held to be not acceptable.
Reference can be made to para no. 7 to 9 of this Judgment which read as -
under:
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“7.  The most glaring discrepancy which goes to
the root of the matter and shatters the cases version of PW2 is
as regards the site where the murderous attack on Lognar took
place. According to his sworn testimony the entire assault on
the deceased took place in the shop of Lalta which as the

-evidence on record shows. was at a distance of about 40/50
feet to the east of Varanasi-Bhaoohi Road. In his earlier
statement he’however stated that his uncle was shot at and
died on the road. Indeed, in his earlier statement he did not
even mention about the shod of Lalta. The reason for such
shifting of the place of occurrence is not far to seek. The

" investigation Officer stated in his evidence that he found blood
only in the shop of lalta and nowhere else. Obviously to fit in
with the presence of blood only in the shopof Lalta, PW 2
mace the above concocted statement in Court. As regards the

+ sequence of events also there is a marked discrepancy in the
evidence of PW 2. At the trial he stated that as soon as they
reached the road the miscreants bounced upon them. But his
earlier statement was that after coming out of their house they
went to a petal shop and there while they were waiting for the
betels ordered by them to be served the miscreants came there
and attacked them. PW 2 next stated in his deposition that
after being assaulted he rushed to the courtyard of Ramdular
which was on the western side of the Varanasi, Bhadohi Road

“and from there he saw the assault on his uncle in the shop of

"Lalta. But carlier he had stated that after being assaulted when
he went running to the house of Ramdular he did not allow him

-~ to enter apprehending that he (Ramdular) might be fired at
-also-and that he fell down in front of his gate. There is also
- material discrepancy as regards the nature of weapons carried
;" bythe appcllants and used for assault or h1m and his uncle.

. 8. In appears that when PW 2 was conﬁ-onted

" with different portlons of his earlier statement in accordance
" with Section 145 of the Evidence Act. he claimed that he was
unconscious and denied to have made the statements attrlbutcd

to him. That such claim of PW2 was false - and was obviously
made to ripple out of the earlier statement - would be patently
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clear from the unimpeachable evidence of Dr. B.P. Singh
(D.W.I who was the Medical Officer of Varanasi Hospital at
the material time. He testified that in his presence Shri S.M.
Maurya. Deputy Collector, Varanasi recorded the dying
declaration of Ram Surat in his presence and that Ram Surat
was in his senses. In support of his testimony he not only
proved the dying declaration but also his endorsement and
that of the Magistrate thereon. In cross examination he denied
the suggestion that Ram Surat was senseless and was not able
to give the statement.

0. For the foregoing discussion we are unable to
conclusively infer solely relying upon the evidence of PW 2
that the four appellants committed the murder of his uncle or
attempted to commit his murder. The appeal is therefore,
allowed. The impugned order of conviction and sentence is
hereby set aside and the appellants are acquitted of all the
charges. The appellants who are in jail be released forthwith.

16.  Onemore judgment as cited by the learned counsel appearing for the
appellants is the judgment delivered by Hon'ble the Supreme Court in the
case of Badri Vs. State of Rajasthan reported in 1976 SCC ( Cri) 60. In
this case also, in absence of corroboration to the sole witness relied upon by
the prosecution against the accused persons to prove a serious charge of
murder, who modulate his evidence to secure conviction, the Court observed
that the evidence of the solitary witness in these circumstances was not such
that it could be relied upon by the Court for the purpose of upholding the
conviction. In that case also, it was held that while no particular number of
witnesses are required for the proof of any fact, it is a sound and well
established rule of law that quality and not quantity of evidence matters. In
each case, the Court has to consider whether it can be reasonably satisfied to
act even upon the testimony of a single witness for the purpose of convicting
aperson. Para— 11 and 12 are relevant which read as under :

11.  This Court had to.deal with the case of a
solitary witness in Vadivelu Thevar v. The State of Madras.(1)
oral testimony was classified in that case into three categories,
namely (1) wholly reliable, (2) wholly unreliable and (3) neither -
wholly reliable nor wholly unreliable. While there is no difficulty
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about the first two, with regard to the third category this Court
observed:

“It is in the third category of cases, that the court
has to be circumspect and has to look for corroboration
in material particulars by reliable testimony, dlrcct or
circumstantial”,

12.  Since under the Evidence Act no particular
number of witnesses are required for the proof of any fact, it is
a sound and well-established rule of law that quality and not
quantity of evidence matters. In each case the court has
considered whether it can be reasonably satisfied to act even
upon the testimony of a single witness for the purpose of
convicting a person.

It has been discussed by the Apex Court in its later judgment delivered
in the case of Rai Sandeep alias Deepu Vs. State of NCT of Delhi Vs. Hari
Singh Vs. State of (NCT) of Delhi reported in 2012 CRIL.L.J. 4119 where
the Hon'ble Supreme Court in para— 15 has laid down the test for admissibility

of such solitary witness. Para 15 reads as under :

15.  Inourconsidered opinion, the ‘sterling withess’
should be of a very high quality and caliber whose version
should, therefore, be unassailable. The Court considering the
version of such witness should be in a position to accept it for
its face value without any hesitation. To test the quality of such
a witness, the status of the witness would be immaterial and
what would be relevant is the truthfulness of the statement made
by such a witness. What would be more relevant would be the
consistency of the statement right from the starting point till the
end, namely, at the time when the witness makes the initial -
statement and ultimately before the Court. It should be natural
and consistent with the case of the prosecution qua the accused.
There should not be any prevarication in the version of such a
witness. The witness should be in a position to withstand the
cross-examination of any length and howsoever strenuous it
may be and under no circumstance should give room for any
doubt as to the factum of the occurrence, the persons involved,
as well as, the sequence of it. Such a version should have co-
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relation with each and everyone of other supporting material
such as the recoveries made, the weapons used, the manner
of offence committed, the scientific evidence and the expert
opinion. The said version should consistently match with the
version of every other witness. It can even be stated that it
should be akin to the test applied in the case of circumstantial
evidence where there should not be any missing link in the
chain of circumstances to hold the accused guilty of the offence
alleged against him. Only.if the version of such a witness
qualifies the above test as well as all other similar such tests to
be applied, it can be held that such a witness can be called as
a ‘sterling witness’ whose version can be accepted by the
Court without any corroboration and based on which the guilty
can be punished. To be more precise, the version of the said
witness on the core spectrum of the crime should remain intact
while all other attendant materials, namely, oral, documentary
and material objects should match the said version in material
particulars in order to enable the Court trying the offence to
rely on the core version to sieve the other supporting materials
for holding the offender guilty of the charge alleged.

18.  Thus, from the aforesaid judgments, principle can be deduced for the
purpose of analyzing and placing reliance upon the testimony of solitary witness
i.e., the statement made by that witness should be consistent, reliable and
even if it is not supported or corroborated by any other witness, then also, the
quality of such evidence be such, should be of very high quality and calibre.

19.  Thus, in the light of the aforesaid principle, we will have to test the
version'of PW-1 Shahjad , the sole eye witness relied upon by the learned
Sessions Judge in this case to convict all the appellants for the offence
punishable under section 147, 148, 302/149 of IPC.

20. It would also be relevant to take note of the statement made by doctor
who conducted postmortem on the dead bodies of the deceased persons.
Postmortem report of Shakir Mohd and Shafi Mohd as available on record
are Ex.-P/38 and Ex.-P/39 respectively. Both the postmortem reports have
been proved by Dr. A K. Dubey PW-11. His entire evidence is relevant and
is reproduced hereunder for the sake of reference. :

1. H wrgan 4 fifecas & 18 Wy §) e



3220

21.

Rohit Vs. State of M.P. (DB) I.L.R.[2014]M.P.

20.02,03 Tt & fre fafaearera srgan § fafrem afferd o 9T w
USRI off S [&A1d B AT HAGST gRT T4 T TY -ABA
Hrewe o g YeAT S99 45 oY, A I BeEg B A T
o7 | Td & e TETV ¥ g wrn 5 R W fne Al uiE -

1, UF HC Y UG W B WA O I O 9 T |
arer €1 Ue @ 9N 3w # +) urg Ui 3 fAeTer e 2 X Y oL
4q 987 B} EVIS U4 UT B TS W SIIN 2.5 X VaHHlL Ao 3
TERTE aF o |

2, TF GOl g7 99 R & fred fes o qrr
RTHFT STPR 3 x ¥ x V2 9L o7

3. U Wel 3Tl |19 919 8T &1 31 oIl W IR S
X V2 9. U4 999 B TENIE OF o7 |

4 U BT gl 119 RN @ AR @ ur fawt 9
TWE ST AMaR 2 X Y% x Y2 9. o7

5. T el g3l U1 918 T8 R s adR 1.5 X Y
4. UF wew 31 MERIS o)

6. W B I B H &\ oW TR T REET e
2599 x 3 x 2.4 Q. |

7 & NaRs e ¥ = Rafy g 7 .~ Rr @ few
frd ¥ vo fof R hor urr | R @) §90) AR @ fiew
¥ o) g2 uré 1S | Yo @1 gt AR 9 |ag R 994 9 fed
ey o gy AT | W © 918 SR B AP USiel @ haeR Ir oAl
|TeT B 97 BT # X4 Uil T4l | IFT BHs! @) fiedl el g8 ofl,

ST BHeT § Hel ga °d o e ward 3 9. off | 9 v

¥ forerel fRY o U BT B3N g 2.5 WY, BT AR AT | 59 B S
A=Y R Tl T | [Weifia s 7 4 v g3 o AR 3
gife iR ¥ FeT gon ura urar I et aeR 1.5 WL x %
JA. x ¥ 9. o7 | Wi F1 YadeR T UTAl T | @ @) 9ag
R e Duge A s AT 1| AR et A B il T |
P qoiE 9 3718 2fl | O 96 © o9 & foq gaiw ot |

Opinion given by this doctor is relevant which reads as under :
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22.  Inhis cross-examination, he has very clearly stated that on the dead

body of deceased Shakir Mohd, there was no penetrating wound and thus,

he ruled out user of weapon like gupti, knife, arrow, ballam etc. The same

witness Dr. Dubey also proved the postmortem of deceased Shafi Mohd. In
his very statement, he stated that
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wound. Thus, from the statement of Dr. A.K. Dubey, user of gupti, spear or
ballam in this incident is ruled out. Similarly, there is no gun injury on the
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Even about this person, Dr. A.K.Dubey has made the similar statement
that on the dead body of deceased Shafi Mohd, there was no penetrating

" bodies of the deceased persons.

24,

It will now be appropriate to take note of the statement of PW-1

Shahjad which reads as under :
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- g @ ford YwR foran | gfere = sigan o ) gfet @ e
Argrg AT TR o | IR By Wi X & en 8 e off, el 3 91
# g @ IR ST AWATA H eF 81 T | Yo ga Ruie
fearas wiel ¥ 87 17 {5 36 TR f5ue & 39 W wefi A
H8T for W geaer 8 o Ruid & wdl. 1 sifea R T s
T g ¢ (1) 90T W) el @ swEr 2

4. AT A AR X ReEr @ et & R <) &) e &1
sifer R o faar | 9o 9 ERT tw.aE.aR. fordt o owa
15 3R @IS BRiarg! 981 @1 T |

25.  Itisalso relevant to take note of the cross-examination of Shahjad
PW-1 wherein he admits that the witnesses as well as the deceased are his
near relatives. Relevant paragraph reads as under :

5. BPH® AN FURT A% & | Wik X o W ¥ e @
TSP Brox N WiE o | S AT FIAT STl | faeeR A
WefTolT ST & AigHE W AT WIS § | e 3RT 9T § | 3T
e gege A% WA 91g 2 | ¥R SR B 9% ool W) P
TSP FHY W WS A & | YArar ) &7 9 9 B | 9red
5% P ASHT B | T A I af soR € A g S ar ot W
g & o W I §

26.  From the deposition of Shahjad PW-1 as recorded by the trial Court,
it is apparent that this witness has made definite improvement in his version
contrary to the FIR lodged by him. The deposition of PW-1 Shahjad is also
contrary to the medical opinion, in as much as using of gupti, wooden rod and
gun as deposed by him in his statement before the Court was neither stated
by him while he got recorded the FIR nor he supported with the medical
evidence as discussed above.

27.  Inaddition, we also find that the manner, in Which the learned Judge
has analyzed the evidence and has appreciated the same also calls for certain
observations by us, in as much as while Mr. R.R. Patidar, the Investigating
Officer admits that he did not have any discussion with the complainant
regarding preparation of the site plan, it is not clear as to how he prepared the
site plan. No witness who would have witnessed the preparation of the site
plan in the absence of there being eye witness to the incident would support
the preparation of the site plan by Mr. R.R. Patidar.

28.  Thereis deficiency in the case of prosecution as also noticed by the
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observations made by the Trial Judge in various paragraphs, yet the trial Court
has accepted the case of the prosecution. Relevant portion of the impugned
judgment reads as under :

=i 20—02—2003 B ¥IM 6 a1 B4 W HE IHI 3R
SR B AP ugd 7Y o | MR SR Tt S B 0T 1 = o
¥ & 97 TR o7 | o AR WY @ TR e S T o, R
A TRIER UT B 11 701 f5g o | 79 ek wnfa & @ 61 =i <
12 991 T918 TS off 3R ¥9 Wt 12 91 Be g2 ot | 21 a0 3 ueR
2 o1 AR SR SH  ITHAAT T4 27 | 7 B Tero] BN BB 14
BT YT A 39 THR ¥ G & — ™ WG g § o P Yage=irn
TR o1, B! SR wWid) BT v SRR 1 A €, ug 92 T oy
3 S BT S A dTe) ARG BT U — A of {6 e
3R 7T 1 forw s | OIS ond &, aifdier) A gpT o o v s
afe i fras! 9ic &, @ 7 7amar of & f—fanT SRR @ @i
2| ™ e TRV 3 BRIFT 14 B GEIG 3% $6 THR U 6 & — IR
MR Agwg & TR A 5t 3 ¥ 99 o sRaR 9 =9 and
2, SRR o Soord 7E &), A § SR T T A | 99 AewE
@ o e 0 5 3 A 5 sRRIR 3 SR w7 ), o # @wr
TET T \pd | " el W @ 3) HigHs, A R W §¢ ey
@ 3y | Iet U8 W & ¥ aftmier ue - A% 20-02~20038 B
WIT B 1930 ¥ (1. 3) Wgwie A B 9T 175 qUe wfdwar
et & T8q wAl 2 VI, 4 &1 GAET TEeT R SHS THe e
AR e A FeiR # A BT AR JaraEH g4, 5 9wl
HEHE TR g dl XEHM A S DY TR AR YT 3 9 o |
7oy e RAid IR Hvd 999 Sgd &Y 1Y w4 93t ot e
AT FIT AT ol 8 |

29.  This shows that the witness had not stated anything about the weapon
by which the injuries were caused yet he had guts to say that he was aware of
the-weapons by which the injuries were caused and that he had stated so to
the person who prepared the panchanama which has stated above, was not
prepared in his presence.

30.  Further observations made by the learned Trial Judge in this paragraph
is also relevant which reads as under :

31 T8 ©RT 174 TU . D 3l gog e Rl ¥ gefesr 3 o) At
AT 7Y T TRV AMFRRT B 9 wag g & | g witer Raid
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IR PR G U T R AR 7o @ IR W S A Ui g,
ST faver s T Sar § | v AR, S AR, 31w aRRefd
¥ ART, 59 THR TR | ol gerd g & 3R 7 8 Rfr 7 snqens
2| st e SRR @1 Seow 7 B A gae TE 8, 99 (@ 3)
RAewig gl GRT TR g9 e e B g g4 § g o
@MIE B @ PR GGA ST I, ey ¥ UTE § iR 9ud g’
TR &% Wed W I8 9% W ¥ g | owe v wdl 3
). 5 2 g wen RoE FaR frar 8

31.  Further in para-19 of the impugned judgment, some other observations
made by the learned trial Judge also refers to lack of deficiency in the case of
prosecution whichreads as under :

" B T AEER FT SIaER a9d ¥ $SER T, ST B
Forq Yo firar o | TR B WY o1 HRIGST Fe WE 3 BEH —6
vd 8 ¥ BYAT W W 99 T8 O WeR B 3w et
fefre wd 40 3 O @ Rrar &1 7, 97, e, AR, AR, Rt
Rfer o1 Soorg =Y fara &, e fAY 1Y 59 e W S W fo Bf
S WAL 4 BT vt Rfve gfer & FE W uvaRE €ag H GOR
o v o | 01 TRE 39 Fifteead 3 98 W WieR 5 8 o el
* HieeE @ T P SRS TR B T SHR W) B afeR CHRe
T BT DR A9 3if We T@ AT o X SHd Y T8 A7 A
2R UrT | W & ofeR BaeR SHISHT BT FISARE SAICHT Uy
M B ROV G T AR P A T o, Rid SR @ @
afer Aicafie Yad S & | GITd H o g SH AT B PRUGH ©
T e B 9 e v § 3H ove 3 e | w4
R frar & i IO iR Aee o T A <@
yR @7 T 43 (S5@ af) ar =iuy gan =1a w6 uran oAt

32.  This observation in fact supports the case of the defence that the
statement of PW-1 Shahjad was not free from doubt. Para-21 of the impugned
judgment is relevant, wherein the trial Court while admitting the relationship
of Shahjad PW-1 and other witnesses with the deceased persons has simply
brushed aside the aforesaid aspect of the matter while appreciating the
evidence. In this regard, the trial Court has observed as under :

’ yei ag Giffarta & 5 afraiwT sl $0 — 1
Ere, (91, 2) e, (SMr 3) miese a9qd, (3 4)
Areee, (341, 5) SN, (1. 9) HTEANE a1 (I4l._10)
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2 M o O ) A RN O B 1 W= e o B A s
gla yo g ¥ tRfum & | Ol wiEh (. 1) IEes
1 gy gl & o5 ¥ ag N or fem 26
G 3 200Gl ) B e Y O X G A 0 e s K 3 G ER RS 3
g o |_(RT. 2) vEs SHel uAN urg 21 (s 3) wo
A8 waer wiE @ | (s 4) e wweT wdfien €, (s
5) TUA YA MIHY & G TIHY_SUBT A6 2 | (3L 6)
G Gl SHBI AFSN B | I (I™._1) WEWE BRI
R e | i B B G ks L e Ao O A k31 8
6) g d WaAr © M1 gvie wiews W (ar. 1) IEwTs
0 0 O 241 0 N A - O s T R B R i
" BV 3 Wit @ weoel @ wel 17+ v &% Iiore @ @ 9
[e=rfla 1 g W 79 B R 8 | YoNT @ BeTaE @ Hey
R feeifear are (Arem) Red 2, Wit wore ¥ o899 7-8
farer @1 6 W Rea 2| 1dfEr gy 7 wiftal & st § g9
78 Y fAfdarfea 2 & ferer & <Rm aiftega a1 far wemeh &
g & g2 2, fraa Ruid ® A @, 1) aeeiie, (31T 2) vEs
& freg s =uTgTera § W UHRY G 207 / 2004, AT GRT
148, 294, 307 /34 AN & O8] AT [JomEld €1 9 YR
HRATL qaT T SANGATToT B A O | ST T R e @
8 | TRIfE Y gl @ ounl § w8 78 ) Rffarfia & gem
fa=1® 20~02-2003 @ wHg &R forat ¥ Rery AreETaT B Sy
A EIRE 999 o g 47 o1, e SROT e eTe |
PR gR R 7 FEY 7T gar o | o1 et O B¢ Wi e
F i el erey affrgaaer @ S g ¥ # s e @ 8,
TET AP ueT g1 yasesl Wl & wu F ywga gy @ 1)
WETE Wl TAT (31, 2) BEE TAT UeAl & GG YA HeIRew
W SURerd gY (39T 3) Aewie Al (@ 4) ey, (3L 5)
T, (391, 6) dege GAM, (M9 7) Wifend @em (. 9)
ATEFTINE ST UG g 9 R HighTT §¥4 WM @) Havaaar 2,
9 AT gY g AR R UK Wi ) Qg @ g
AT S=0 el 9l 939~y R 999 999 ) Ry
Y AR &1 ¥R {5 sien <gmEifae 8 ) (Qamdas. 1953
i I 364) B AR ¥ w1ed e 1872 9 ura (1) W B
fer=er & RS T g T gV I8 W A oy 2% am dk
W T TG DI WG9F 81 GHS AR 2, 99 9@ % TaE S U
AT @ fawg gET onfy @1 @R § B, wifs W weEng
AR gEHT @ SR ga1 i gl 3 5 wars 38 @l
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33.

fFremt — 38 1 o) 2aT § | 3 wells WHer &l fERer S9e qeat
@ MR R a1 o7 =anfa? | 5241 °RE (g 1080 i ®E
443) T "I A 4T I% v o war § i wrEt weierr g
&, g8l ey W Wil o1 gQHe Jead UaHridE S
afedt | a7 Wiei w@rafe el 2, 98 free wel) o Rasg wed
e WA Sirar €, waife Ay F ¢ s ) g adi &, o aw
el 8 1% fadag ot 3o T are Wit @ Weg W T
& TR 9T e {6y f=1 € 99 9ven s wifed | 9 we
feqag o ol vER T |t @ o g 8 o € S
AT G =Ry |
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This observation not only shows bent up of the mind of the learned
Trial Judge who was not at all concerned with the deficiency and lackness in
the case of prosecution and despite the evidence having come on record that

there was tension on account of Bhojshala as.admitted that as the reason for

the incident whereas according to Shahjad PW-1, the dispute had occurred
on account of the intention of the accused persons to take possession of their
land, about which there is absolutely no evidence. -

34.

The trial Court furthér presumed the case of prosecution in the
observations made by him in para-22 of the impugned judgment, which is
reproduced hereunder for the sake of reference.

TET W el (e 1) IESE T o g o A g9
3T T e R fopar & o5 v 3, 20 BRad) 2008 Y & | B9
e IR 991 BT 919 8, F, Wi, wB AR vuw dewarsiia |
RST1E | BYME @ oY 9N, 98 9K 957 UH &) o %2 o, S &
& A Reear @rer wR ugs, s deaRiiE, e, AR 3k
TUT ARTIES MY | T¥6IN SMHR TR {3537, TR 7Y SR i o
fooar | st # f5d gy arfow semRie, wRis, IRTelis, T,
# 9 e o7 g ik w9 3 oo T 91 R faar | Swesfdis,
AT T 7 ferey gget enfaat | i ok e BT A Wi
B R I R RE "G & | TH BT RR B T4 o &R I e
B Delgdl Bl dre e o, v & a8 & wore @ oy dewarsfra
/ A | =AY IR AT g HeY R AR A He r B IR ¥
qamaT | YferT weT fo5 89 W1 %@ § g9 wia! o &I, T8 el wial,
a # o ST gene Aeme & 4l WIoTe ¥ ¥el T | ST BT
BROT AR BT AT | UK §¢ WG T YT e gaerr 3
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HREHT — 18. % FRAY 9F W SE1 77 WioR Fa 2fF R
o | S TRE 9 el + 3o wieierer #-{¥ET — 43 | AT vy
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THfiT Ov FET FYH GIEd B, [ YT 9d 9T q919 95
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y7ar Ruic 3 52 &1 oror giaenar &1 srstdT &7
. godE 7 HYdIv_oid @ I Grefl-grer vEdd £ 9T av
@15 Ryl varg 7=t gear 8 glv 7 8 39 g wv
FTgd gV WY # aqraras Arm ol wqear & Faity
v quw Ryie’ 7 gear & wuvd a=yl &7 oea 8T
IqeaE FET &1 st Frevr (1983 @.va.w. 579 WiETCAIT
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35. - Thus, the entire paragraphs also show that the appreciation of the
evidence has not been done by the learned trial Court on the basis of the
evidence, which has come on record, but the appreciation is based upon the
presumption and assumption in favour of the prosecution.

36.  The trial Court has also not taken into consideration that all the
witnesses cited by the prosecution are relatives of the deceased. Ifthe statement
of Shahjad PW-1 is to be taken as it is then evidence of the other witnesses,
some of whom have not been believed by the trial Court himself would also
caste serious doubt even on the version of PW-1 Shahjad, but this aspect has
not been considered by the trial Court.

37.  Thetrial Court has also failed to appreciate that the statement of PW-1
Shahjad is not corroborated by the medical evidence. As per the postmortem’
report, penetrating wound have not been found on the dead body of both the

- deceased. Question of using any such weapon which would cause penetrating

would such as Gupti, spear and gun was certainly inadmissible in evidence. In
any case, gun has not been used in this case, yet the witness has pointed out"
that one of the accused was having gun. It may be observed here that-even
the trial Court has directed to release of thé gun, in as much as that the gun
was a licencee gun and was not even used in the incident. This again casts
serious doubt on the story of the prosecution.

38.  Inhis statement recorded as Ex.-P/1, the dispute was with respect to
certain land belonging to the witness and their family which according to PW-1
Shahjad was wanted to be occupied by the accused persons. However, no
such details about any such property was found meritioned in the statement of
the witnesses, rather, new story i.e. about the disputé of Bhojshala has been
introduced by PW-1 Shahjad, which was not so'stated by him in his statement-
Ex.-P/1. This also casts serious doubt in the story of the prosecution.
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39.  Anotherimportant thing which should have been considered by the
trial Court while appreciating the evidence is that while all the accused persons
are from particular community, the complainant and the witnesses cited are
from the different community. :

40. It has come on record, there was some dispute between two
community about Bhojshala. The accused persons belonged to particular
section of the society and there were some ill-will between the accused persons
on the one hand and the witnesses on the other hand. In these circumstances,
false implications of the appellants / accused who belonged to particular
community, the witnesses belonged to different community and all are relatives
to each other, again cannot be disbelieved.

41.  All these aspects have simply been ignored by the learned trial Court
while delivering the judgment even though in many paragraphs, the trial Court
itself has questioned the veracity of the evidence of the prosecution, yet simply
relying upon the statement of PW-1 without any corroboration, despite the
fact that the witness was very close relatives of the deceased persons and had
made number of improvement in his statement and has discussed the story
which was not found so stated by him in the FIR.

42.  Ttis well settled principle of criminal law that none of the accused
against whom there is no evidence, should be convicted. The prosecution is
required to prove its case beyond reasonable doubt. However, in this case,
sole testimony of PW-1 Shahjad relied upon by the learned Sessions Judge to
convict as many as 14 persons is not free from doubt. Analysis of evidence by
the léarned Sessions Judge shows number of lackness in the case of
prosecution. It is also an admitted fact that the witnesses are near relatives of
the deceased. The injuries as alleged in the FIR having been caused with
lathies were in fact, according to PW-1 Shahjad while appearing in the Court,
were caused with other weapons, which were penetrating weapons, which
according to the doctor was not so, yet the conviction has been fasten upon
" the accused / appellants.

43.  Inview ofthe aforesaid, taking into consideration the judgments cited
at the bar on behalf of learned counsel for the appellants as quoted above and
the submissions made by them in the absence of corroboration by any other
witness to the story of Shahjad PW-1, it is difficult to believe the story of the
prosecution, In fact, what he says that Shahjad was not the eye witness, this is

&
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also fortified by the fact that just within 15 minutes of the incident, despite the
place of incident being 8 —9 km away from the police station where the FIR
has been registered and the witness having gone to village and having returned
to the place of incident also falsify the version that the incident had taken
place at the time as mentioned in the FIR. Lodging of the FIR by him just after
15 minutes of the incident also falsify the story of the prosecution.

44.  Considering the aforementioned observations, we are of the view that
in this case, the impugned judgment convictin g the accused /appellants is not
sustainable,

45.  Consequently, both the aforesaid Criminal Appeals are allowed and
the accused / appellants are acquitted from the charges under sections 147
and 302/149 of IPC. The accused / appellants in criminal appeal no. 1380/
2008 are in jail; they are directed to be released forthwith, if not wanted in
any other case. Accused / appellants in Criminal Appeal no. 14/2009 are on
bail; their bail bonds stand discharges. '

A copy of this judgment be retained in the file of Criminal Appeal no.
14/2009.

Appeal allowed.

LL.R. [2014] M.P., 3231
APPELLATE CRIMINAL
Before Mr. Justice Ajit Singl & Mr. Justice N.K. Gupta
Cr. A. No. 75/2013 (Jabalpur) decided on 14 August, 2014

RAJEEV LOCHAN SINGH ...Appellant
Vs.
STATE OF MADHYA PRADESH - ...Respondent

(Alongwith Cr.A. No. 104/2013 & Cr.A. No. 176/2013).

A. Evidence Act (1 of 1872), Section 154 - Hostile witness -
Value of his evidence - Acceptable portion of his testimony - Can also
be used in evidence. (Para9)

@, I AT (1872 BT 1) GRT 154 — YIS e —
WWHWW—MW&TWWWW—W&?ﬁ"ﬁ_
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B. Penal Code (45 of 1860), Section 302 - Murder - Presence
of witness - Complainant lodged the F.LR. immediately after incident -
P.W. 14 although declared hostile admitted that he took the deceased
to hospital and complainant was with him - Presence of complainant
who himself had sustained injuries cannot be doubted. (Para 9)

& Zvs wikar (1860 #T 45) ST 302 — FeqT — GrAt @
FoRefr — Rreraaeal % ue @ gya uzErt g yaer Raid oo
IS — AAL 14 Tafy v f) @i fear T, SE wWieR @
5 9% qoe @ fafeoared o @ o WX Remasal v wier o —
Rreasdl e w@a @ie g985q a1 €, 31 Suftefy ww Www T fear
ST HHT |

C. Criminal Procedure Code, 1973 (2 of 1974), Section 154 -
Delay in ELR. - E1R.lodged within 3 hours of incident - Outpost 12 kms.
away from place of incident - FLR, was lodged promptly. (Para 10)

7 - wUE Fipar iRdL, 1973 (1974 @71 2). T 154 — FF LT

RuiE ¥ o — g1 @ 3 ue @ "ax v yau Ruid g=f a1 1§ —

mﬁ%ﬁaﬁuﬁﬁﬁaﬁ{ﬁﬂ—uuﬂiﬁmﬁﬁimﬁﬁf
@Y T |

D. Evidence Act (1 of 1872), Section 3 - Related witnesses -
Testimony of related witnesses should be examined with the test of
close and severe scrutiny - Their testimony cannot be thrown away
merely on the ground that they are related witnesses. (Para 14)

. ey T (1872 BT 1), FI7 3 — Wae} wieft — |qaeh
Fre Y g o1 g, a0 A F@iY Fely widar @ wder @ ure
Rear iTeT =Ty — o9a aREey &t A §9 e U% g@HNr Tl T
goar 5 3 el weh )

E. Penal Code (45 of 1860), Sections 148, 149 - Common
intention - One of the accused is alleged to having double barrel gun but
did not cause any injury to anybody - Nothing had prevented him from
* firing - Presence of the accused on spot doubtful - Liable to be acquitted.
(Para23)

g gUE WIRGT (1860 BT 45). €IRT¢ 148, 149 — WA TAT —
ARrERM v @ TP ARRET @ U gATe 5% of), Ry SEn fell @l
PIF Aic dika wd B — S@ el g | fEh 3 Aer € oar —

-
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E Penal Code (45 of 1860), Sections 148, 149 & 302 -
Common intention - The accused person is alleged to have caught
hold the deceased and dragged him and gunshot fired from close range
by the main accused - No sign of dragging were found on the body of
deceased - When main accused could fire from a very close range,
then there was no necessity of catching hand of deceased taking the
risk of getting injured - Allegation of holding deceased doubtful- Liable
to be acquitted. (Paras 24 to 26)

7 TUS GIRTT (1860 BT 45) SNV 148, 149 T 302 — WIf~=
Y — IPT 3 ARERE v ¥ Taw & ywer alk 9w TeT qoy
T= AgF g Toes B 495 @ el genrd 1 — e e Wy
ﬁéﬁmﬁﬁwa}wm?uvﬂﬁww—mg@ﬂﬁrgﬁaga
Wﬂmﬁﬁsﬁmmmﬂamﬁ#aﬂvﬁmm@mm
g UFed @ AaTEsar TE off — yaw o uee wd a7 afywes
WeETHYE — wygT (54 o Aty |
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JUDGMENT

The Judgment of the Court was delivered by :
N.K. Gurta, J. :- Allthe three appeals have been filed by different appellants
against the judgment dated 26.12.2012 passed by the learned Additional
Sessions Judge, Singrauli at Waidhan in S.T.No.12/2010 and therefore, these
appeals are hereby disposed off with a common judgment,

2. The appellants have preferred these appeals against the aforesaid
judgment, whereby the appellant Ajeet Singh @ Babbe Singh has been
convicted of offence under Sections 302, 148 of IPC and sentenced to life
imprisonment with fine of Rs.200/-and one year's rigorous imprisonment,
whereas remaining appellants have been convicted of offence under Section
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302/149, 148 of IPC and sentenced to life imprisonment with fine of
Rs.200/-and one year's rigorous imprisonment. All the sentences have been
ordered to run concurrently. Default sentence of 3 months rigorous
imprisonment was also imposed in lieu of payment of fine.

3. The prosecution's case, in short, is that, the complainant Santosh Singh
(P.W.1) was working as a time keeper in the office of PWD at Sidhi. In holi
festival, he came to his house at village Kyutali (Police Station Gadhwa, District
Singruli). On 9.3.2004, in the evening, he visited Khalihan (Granary) (a portion
of field where grains are separated from fodder), where his servants were cleaning
the crop of Masoor. The appellant Ajeet Singh alias Babbe Singh (‘alias’ in short
'@") and accused Tej Bahadur Singh and Sandeep Singh visited the Khalihan
and Tejbahadur Singh and Sandeep Singh wamned the complainant that he and his
companions would be assaulted. At about 8 p.m., the complainant alongwith his
labourers, brother deceased Virendra Singh, other relatives Omprakash Singh
(P.W.11), Pintu @ Gyanendra Singh (P.W.12), Arvind Kumar Singh (P.W.10)
and others went towards his house. Near the shop of Shiv Kumar suddenly the
appellants and other accused in all 17 persons surrounded them. The accused
assaulted various victims including Santosh Singh by lathis (sticks). The appellant
Dalpratap Singh extorted them to fire. The appellant Nagendra and one Rammu
Singh held the hands of deceased Virendra Singh and thereafter, the appeliant
Ajeet Singh @ Babbe Singh fired froma 12 bore gun. Deceased Virendra Singh
fell down onthe ground after getting injuries through the gun shot. The complainant
Santosh Singh had also sustained some injuries. Thereafter, the complainant
Santosh Singh visited the Outpost Nowdihawa of Police Station Gadhwa and
loged an FIR, Ex.P/2. Thereafter, he took his brother Virendra Singhto the hospital
at Gherawal (U.P.), where the concerned doctor declared Virendra Singhto be
dead. Again the complainant Santosh Singh visited the Police Station Gadhwa
and lodged a merg intimation, Ex.P/1 at about 9 a.m. Dead body of the deceased
was sent for postmortem. Dr.Yashwant Singh (P.W.3) had performed postmortem
on the body of deceased Virendra Singh at Community Health Center, Singrauli
and gave his report, Ex.P/4. He found a single injury in oval shape onthe deceased
on his left side of sternum, which was a gun shot injury and the deceased Virendra
Singh died due to that injury. On the same day, he examined the complainant
Santosh Singh and gave his report, Ex.P/5. He found 5 injuries to victim Santosh
Singh, caused by hard and blunt object. After due investigation, the chargesheet
was filed before the JMFC Deosar, who committed the case to the Sessions
Judge, Singrauli and ultimately, it was transferred to Additional Sessions Judge,
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4. Theappellants abjured their guilt. They did not take any specific plea
but, they have stated that they were falsely implicated in the matter. However,
defence witness Magsood Ali (D.W.1) was examined to prove that there was
no electric connection in the temple of Lord Shankar near the spot. Retired
DSP Arvind Singh (D.W.2) was examined for the appellant Rajeev Lochan
Singh to show that on enquiry he found a plea of alibi of the appellant Rajeev
Lochan Singh to be true and he gave such a report. Muneem Kumar Parte
(D.W.3) was examined for all of the appeliants to show that on the date of
incident the complainant Santosh Singh was working at Sidhi and he was not
present at the spot. :

5. The learned Additional Sessions Judge, after considering the evidence
adduced by the parties, convicted and sentenced the appellants Ajeet Singh
@ Babbe Singh, Nagendra Singh, Dalpratap Singh and Rajeev Lochan Singh
as mentioned above, whereas remaining 9 accused persons were acquitted of
all the charges.

6. We have heard the learned counsel for the parties at length.

7. Present case is mainly based upon the testimony of eye witnesses. In
the present case, Santosh Singh (P.W.1), Arti Singh (P.W.2), Smt.Indu Singh
(P-W.6), Shriram Singh (P.W.8), Arvind Kumar Singh (P.W.10), Omprakash
Singh (P.W.11), Pintu @ Gyanendra Singh (P.W.12), Dharmendra Singh

" (P.W.14), Vandana Singh (P.W.15), Brajesh Singh (P.W.1 8) were examined

as eye witnesses, out of them, Brajesh Singh, Vandana Singh, Dharmendra
Singh (P.W.14) and Pushpraj Singh (P.W.16) have claimed that they reached
the spot after firing from the gun was done and they found that deceased
Virendra Singh was lying on the ground. The witness Devnarayan Singh
(P.W.13) has also stated that he reached the spot after hearing sound of firing
but has accepted that the complainant Santosh Singh had informed him that
Ajeet Singh @ Babbe Singh had fired from the gun, causing fatal injury to
deceased Virendra Singh.

8. Inthe present case, the complainant Santosh Singh is the star witness
and the appellants have tried to show that he was not present at the spot,
whereas he was the person, who lodged the FIR, Ex.P/2 and a merg intimation,
Ex.P/1. In this context, defence witness Muneem Kumar Parte (D.W.3) was
examined to show that the complainant Santosh Singh had worked in his office
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in the entire month except for those days which were declared to be holidays.
He was suggested that distance from Sidhi to Kyutali was 90to 100 kms and
by motorcycle anyone can visit from Sidhi to Kyutali within two hours and he
accepted the suggestion. However, the witness Santosh Singh did not claim
that in those days, he was moving up and down from Sidhi to Kyutali. He has
claimed that he took leave orally from his officers for holi festival and he was
present at Kyutali even after 3 days of the holi festival. The complainant Santosh
Singh had also sustained some injuries in the incident. He had lodged the FIR,
Ex.P/2, soon after the incident and if he was not present at the spot at the time
of incident then, he could not do such activity as done by him before and after
the incident.

9. The presence of the complainant Santosh Singhis corroborated by
the FIR, Ex.P/2 lodged at outpost Nowdihawa and proved by ASI Mangal
Prasad Mishra. In this context, the evidence of Dharmendra Singh (P.W.14)
is of much importance. The witness Dharmendra Singh is not related to the
deceased and the complainant Santosh Singh. He was declared hostile by the
prosecution but, he has accepted that he took deceased Virendra Singh in
injured condition to hospital at Gherwal in his tractor and he has also proved
that Santosh Singh had accompanied the deceased Virendra Singh at that
time. Under these circumstances, the witness who was declared hostile has
also proved the presence of the complainant Santosh Singh soon after the
incident. Acceptable portion of the testimony of a hostile witness can also be
used in evidence. The witness Dharmendra Singh has claimed that he took
deccased Virendra Singh to the hospital at Gherawal in his tractor then, for
that fact his testimony cannot be disbelieved.

10.  Santosh Singh has clearly stated that firstly he went to the outpost
Nowdihawa and lodged an FIR, Ex P/2 and thereafter, he took injured Virendra
Singh to the hospital at Gherawal. ASI Shri Mangal Prasad Mishra (P:-W.17)
has stated that he recorded the FIR, Ex.P/2 as told by complainant Santosh
Singh and thereafter, he transferred the case to the Police Station Gadhwa.
According to the document, Ex.P/2, the incident took place at 8 p.m. and the
FIR was lodged at 11 p.m., whereas the outpost was 12 kms away from the
spot. On considering the nature of the incident and injuries caused to the
complainant Santosh Singh, certainly he would have arranged a vehicle to
take the injured deceased to the outpost and thereafter to the hospital. Under
such circumstances, it cannot be said that FIR was lodged in delayed manner.
FIR was lodged within three hours of the incident then, it can be said that it
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was pr_omptlj lodged.

11. Learned counsel for the appellant Nagendra Singh has submitted that
FIR was lodged after delay of 3 hours and therefore, it creates a doubt in the
prosecution story. In support of his contention, he has placed his reliance
upon the judgment passed by Hon'ble the Apex Court in cases of “Ganesh
Bhavan Patel and another-Vs. State of Maharashtra”, [AIR 1979 SC
135] and “Peddireddy Subbareddi and others Vs. State of A.P.”, [AIR
1991 SC 1356]. However, due to factual difference, view taken in those
cases, cannot be applied in the present case. In case of Peddireddy (supra)
there was delay of 15 hours in lodging the FIR, whereas in case of Ganesh
Bhavan Patel (supra), the Apex Court found inordinate delay in registration
of FIR. The learned counsel for the appellant Nagendra Singh has also
submitted that no compliance under Section 157 of the Cr.P.C. was made by
the SHO, Police Station Gadhwa, which creates a doubt that as to whether
the FIR was timely lodged or not. On the other hand, the learned counsel for
the State has submitted that the investigation officer could not be examined in
the case due to his death and therefore, compliance of Section 157 of the
Cr.P.C. could not be strictly proved. The learned counsel for the appellant
Babbe Singh @ Ajeet Singh has also submitted about non compliance of the
provision.of Section 157 of Cr.P.C. and placed his reliance on the judgments
passed by Hon'ble the Apex Court in case of “Shivial and another Vs.

State of Chhattisgarh”, [AIR 2012 SC 280] and "Birsingh and others Vs.

State of Uttar Pradesh”, [(1977) 4 SCC 420] to show that if compliance of
the provision of Section 157 of Cr.P.C. is not complied properly then, the
FIR shali come within the clouds of doubt.

12, However, it would be apparent that no delay has been caused in the
investigation and it was possible only when the FIR was promptly lodged. He
has placed his reliance upon the judgment passed by Hon'ble the Apex Court
in case of “Brahm Swaroop and another Vs. State of U.P.”, [AIR 2011
SC 280], in which it is held that prompt lodging of FIR proved from check
report and statement of complainant under Section 161 of the Cr.P.C., which
was recorded immediately after lodging the FIR and therefore, chances of
embellishment and concoctions stands rule out. Delay in compliance of Section

157 of the Cr.P.C. is not fatal to prosecution's case. He has also placed his
" reliance upon the judgment passed by the Cordinate Division Bench of this

Court in case of “State of M.P. Vs. Pattu @ Pratap Singh”, [(2002) (5)
M.P.L.J. 359], in which it is held that mere non compliance of Section 157 of
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the Cr.P.C. shall not itself lead to throwing out the case of the prosecution.
Compliance of this provision is an external check provided in the Code to
prevent ante dating the FIR. In the light of the aforesaid judgments, if the facts
of the present case are considered then, it would be apparent that the
investigation officer had started the investigation soon after he received the
merg intimation. ASI Shri Mangal Prasad Mishra (P.W.17) has stated that he
went to Gherawal alongwith SHO Shri M.S . Parihar, Deceased Virendra Singh
died at 2.30 a.m. when it was dark at Primary Health Center, Gherawal. He
has denied the suggestion that no FIR was lodged by the complainant Santosh
Singh at ontpost Nowdihawa. After considering the statements of the the
complainant Santosh Singh and ASI Mangal Prasad Mishra (P.W.17) and
looking to the facts and circumstances of the case, it is established beyond
doubt that FIR was promptly lodged.

13.  Leamed counsel for the appellants have submitted that the complainant
Santosh Singh and other eye witnesses could not tell the name of the accused,
who assaulted the complainant Santosh Singh and therefore, his presence is
doubtful. However, Dr. Yashwant Singh (P.W.3) has proved the MLC report,
Ex.P/5 of the complainant Santosh Singh, in which he found that the complainant
Santosh Singh had sustained six injuries caused by hard and blunt object at
various places of his body like right eyebrow, left eye, right parietal region,
right arm and right side of back. Such injuries could not be caused due to
single fall and could not be self inflicted. Under these circumstances, looking
to the duration and nature of such injuries, it would be apparent that the
complainant Santosh Singh had sustained the injuries in the incident and
therefore, his presence is duly established. The learned Additional Sessions
Judge has mentioned that junior employees like time keeper would have been
permitted by his officers to remain absent from his work orally and therefore,
if his absence is not marked in the PWD office, Sidhi then, by such record, it
cannot be said that he was not present at the spot at the time of the incident.
Under these circumstances, by examination of defence witness Muneem Kumar
Parte, no doubt is created relating to the presence of the complainant Santosh
Singh at the time of the incident.

14, Santosh Singh, Arti Singh, Indu Singh, Ram Singh, Arvind Kumar
- Singh, Omprakash Singh etc. have claimed themselves to be eye witnesses

"~ and each of them has stated that the appellant Ajeet Singh @ Babbe Singh

.placed a barrel of his gun on the chest of deceased Virendra Singh and fired.
. - ]tis true that the witness Indu Singh has accepted in para 5 that when the fire
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took place, she and her sister-in-law Arti Singh were on the way, whereas her
mother-in-law had already reached near the temple. Hence, it can be said
that Arti Singh and Indu Singh had reached the spot soon after the incident. A
lengthy cross-examination was done to various eye witnesses. However, no
material contradiction could be established in such a cross-examination. The
learned counsel for the appellants have submitted that most of the witnesses
are relatives to the deceased and therefore, their statements cannot be believed
as such. In this context, the learned counsel for the appellant Nagendra Singh
has placed his reliance upon the judgment passed by Hon'ble the Apex Court
in case of “Ram Ashrit and others Vs. State of Bihar”, [AIR 1981 SC
942] relating to interested and partisan witnesses. However, the ratio laid in
the case may be read as under:

“ All the material witnesses in a murder case were either
related or otherwise interested in the prosecution, their
testimony had to pass the test of close and severe scrutiny.”

Hence, the testimony of the interested witness shall not be thrown away
because he is interested witness. On the contrary, his evidence should be
examined with the test of close and severe scrutiny. On closely examining the
evidence given by different witnesses, it would be apparent that Arti Singh
and Indu Singh had reached the spot, after firing of the gun. It is true that they
left their house when their nephew Jittu informed about the surrounding of the
appellants over the complainant Santosh Singh and Virendra Singh but, they
could not reach the spot before firing took place and after firing, nothing
much was done by the accused persons. Hence, it cannot be said that the
witnesses Arti Singh and Indu Singh were the eye witnesses. Similarly, Pintu
@ Gyanendra Singh (P.W.12) could not tell about the distance between barrel
of gun and the chest of deceased Virendra Singh. If he would have seen the
incident then, certainly he could tell about such a position.

15. Remaining witnesses have stated about the incident in detail and no
material contradiction is visible in their statements with their previous statement.
The learned counsel for the appellants have invited the attention of this Court
to the judgment passed by Hon'ble the Apex Court in case of Ganesh Bhavan
Patel (supra) that if the case diary statements of the witnesses were recorded
with a huge delay then, a doubt is created in the testimony of such witnesses.
However, if such a fact is examined for the eye witnesses then, it would be
apparent that the incident took place on 9.3.2004 and Santosh Singh, Pintu

r
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@ Gyanendra Singh etc. were examined on 15.3.2004 and 20.3.2004 subject
to their availability. The witnesses Arti Singh and Indu Singh were examined
on 30.5.2004. As discussed above, the testimony of Arti Singh and Indu Singh
has already been discarded as eye witnesses, whereas the statements of other
witnesses may be brushed aside due to delay in recording their case diary
statements.

16.  Theappellants have examined Magsood Ali (D.W.1) to show that there
was no electric connection in the temple of Lord Shankar, However, he could not
deny that one wire was taken from the house of Devnarayan Singh and some
bulbs were giving light in the temple of Lord Shankar. It appears that the defence
witness Magsood Ali did not physically examined as to whether bulbs or tubelights
were fitted in the temple or not. He gave his evidence on the basis of his official
record. Devnarayan Singh (P.W. 13) was examined before the trial Court, whereas
dispute relating to availability of light was raised before various witnesses prior to
his examination. House of the witness Devnarayan Singh was close to the temple
and shop of Shiv Kumar but, no question was asked to this witness about availability
of any source of light. In spot map, Ex.P/10, it is mentioned that temple of Lord
Shiv was of Devnarayan Singh and therefore, he was a competent person to tell
about the availability of any arrangement of light in the temple. Under these
circumstances, ifthe witnesses have stated that they could see the entire incident
in the light available in the temple then, their testimony cannot be discarded. If the
witness Magsood Ali would have given his staterent after a physical inspection of
the temple then, his testimony could be believed,

17.  Learned counsel for the appellant Nagendra Singh has also placed his
reliance upon the judgment passed by Hon'ble the Apex Court in case of
“Gorle S. Naidu Vs. State of A.P. and others”, [ AIR 2004 SC 1169}, to
show that the testimony of the complainant Santosh Singh cannot be accepted
being an injured witness. The judgment passed in case of Gorle S. Naidu
(supra) is not applicable in the present case due to factual difference. In that
case the injuries of the injured witness were not proved. He was not examined

by the doctors, whereas in the present case, injuries ofthe complainant Santosh

Singh have been proved by Dr. Yashwant Singh (P.W.13) and injuries caused
to him were of such nature that those could not be caused by a single fali or
those could not be self inflicted. Hence, the testimony of the injured eye witness
Santosh Singh is believable. .

18.  Onthe basis of the aforesaid discussion, it would be apparent that the
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testimony of the eye witnesses relating to crime committed by Ajeet Singh @
Babbe Singh is acceptable, which is duly proved by timely lodged FIR, Ex.P/2
and post-mortem report, Ex.P/4. Witnesses have stated that the appellant
Ajeet Singh @ Babbe Singh kept the barrel of gun on chest of the deceased
and thereafter, he fired. Their testimony is duly corroborated with the fact
that the gun used by the appellant Ajeet Singh @ Babbe Singh was a 12 bore
gun and if it had been fired from a distance then, pellets would have been
dispersed and the deceased Virendra Singh had sustained multiple injuries
caused by pellets. In the present case, all the 34 pellets alongwith plastic cap
and packaging material of the cartridge were found inside the wound of
deceased Virendra Singh, which indicates that barrel of the gun was kept on
the skin of deceased Virendra singh otherwise, all the pellets alongwith plastic
cap and packaging of cartridge would not go inside the wound. In such a
case, when the entire material discharged from the gun went inside the body
of deceased Virendra Singh then, there was no question of separate tatooing
on his skin. Hence, the post-mortem report has duly corroborated the
statements of eye witnesses. The learned counsel for the appellant Ajeet Singh
@ Babbe Singh has submitted that in absence of tatooing it shall be presumed
that the gun was fired from the distance and hence the medical evidence (the
post-mortem report) shall make the eye witnesses disbelievable. He has placed
his reliance upon the judgment passed by Hon'ble the Apex Court in case of
“State of Madhya Pradesh Vs. Dharkole @ Govindsingh and others”
[(2005) Cr.L.J. 108]. However, as discussed above, presence of plastic cap
and packaging of cartridge inside the wound clearly indicates that medical
evidence and occular evidence are not contradictory. Both such evidence
corelates each other.

19, On the basis of the aforesaid discussion, the prosecution has proved
beyond doubt that the appellant Babbe Singh @ Ajeet Singh kept the barrel
of gun on the chest of the deceased and fired from the gun, causing death of
the deceased.

20.  Ifthe entire circumstances are considered then, according to the eye
witnesses, the appellant Ajeet Singh @ Babbe Singh was in search of Virendra
Singh and he alongwith his companions had hidden in the field of Arhar till
deceased Virendra, complainant Santosh Singh and others etc. passed from
that way and thereafter, he surrounded the deceased Virendra Singh with
help of his companions and ultimately fired from his gun'on the chest of the
deceased which was a vital part of his body. Under these circumstances, itis
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duly established that the appell ant Ajeet Singh @ Babbe Singh had intended
to kill deceased Virendra Singh and therefore, the learned Additional Sessions
Judge has rightly convicted the appellant Ajeet Singh @ Babbe Singh for
offence punishable under Section 302 of IPC for causing murder of the
deceased Virendra Singh.

21.  Onconsidering the evidence given by the eye witnesses, it would be
apparent that more than 5 accused had surrounded the deceased Virendra
Singh. Some of them had participated in the crime of murder, whereas some
of them assaulted the victim Santosh Singh. Some of the eye witnesses have
claimed that they had been assaulted by the accused persons by lathis but, in
absence of any MLC report, relating to their injuries, their such contention
cannot be accepted. Hence, it would be apparent that more than 5 persons

had participated in the crime and therefore, an unlawful assembly was

constituted,

22,  However, the crime of each appellant shall be assessed to consider
his common object or intention alongwith the main accused Ajeet Singh @
- Babbe Singh. First of all if case of appellant Rajeev Lochan Singh is considered
then, it is apparent that his plea of alibi was accepted by the police and therefore,
his name was not added in the charge-sheet. However, his name was added
thereafter by the trial Court under Section 319 of the Cr.P.C. The defence
witness Arvind Singh (D.W.2) who was working as DSP in the concerned
area has proved his report to show that the appellant Rajeev Lochan Singh
was not present at the spot. On the contrary, he was present at Piparjhar, so
that his daughter Mamta Singh could appear in the examination. Learned
counsel for appellant Rajeev Lochan Singh has placed his reliance upon the
judgment passed by Hon'ble the Apex Court in case of “Jyantibhai
Bhenkaarbhai Vs. State of Gujarar”, [AIR 2002 SC 3569], in which it is
laid that if plea of alibi was constraint and supported by documentary evidence
of unimpeachable veracity, then the accused would get the benefit of doubt,
However, due to factual difference, the aforesaid Jjudgment passed by Hon'ble
the Apex Court in case of Jyantibhai Bhenkaarbhai (Supra) cannot be applied
in the present case. It was expected from the appellant Rajeev Lochan Singh
to prove his alibi with documentary evidence of unimpeachable veracity,
whereas he has examined the retired DSP Arvind Singh, who has stated that
he enquired the matter and gave his report and found that plea of alibi taken
by Rajeev Lochan Singh was correct. When a case is given to a police officer
for investigation then, there is no provision of any parallel enquiry done by any
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other police officer under Cr.P.C. and therefore, if any enquiry was done by
Arvind Singh in the matter then, his enquiry has no evidentiary value. It was
for the appellant Rajeev Lochan Singh to prove his alibi that he was not ina
position to come from Piparjhar and to participate in the incident. His relatives
could say in his favour and therefore, it cannot be said that his plea was
supported by any documentary evidence of unimpeachable veracity.

23.  Almost all eye witnesses have denied about the plea of alibi suggested
by the defence to them for the appellant Rajeev Lochan Singh. Arvind Kumar
Singh (P.W.10) has stated the names of the accused persons, who surrounded
the deceased and his companions and he did not mention the name of Rajeev

. Lochan Singh amongst those accused persons but, that omission may be due

to excessive number of culprits. Under these circumstances, it was not proved
beyond doubtthat appellant Rajeev Lochan Singh was present at Piparjhar
at the time of incident. However, there is no specific allegation made against
appellant Rajeev Lochan Singh by the eye witnesses. When the witnesses
were examined after addition of appellant Rajeev Lochan Singh then, the eye
witnesses told against him. Smt.Indu Singh hasstated that Rajeev Lochan
Singh told that he would kill all the persons of that family. Shriram Singh has
stated that Rajeev Lochan Singh told that he would fire if anyone tries to
escape. Arvind Kumar Singh in his additional statement has stated that he
could riot see appellant Rajeev Lochan Singh at the spot. Omprakash Singh
and Pintu @ Gyanendra Singh have not stated specifically about the overt-
act of appellant Rajeev Lochan Singh. Santosh Singh (P.W.1) has stated that
appellant Rajeev Lochan Singh was present with a double barrel gun and he
provoked appellant Ajeet Singh @ Babbe Singh to fire from gun. If appellant
Rajeev Lochan Singh would have participated inthe crime then, his patticipation
would have observed by all the eye witnesses and there must be a uniform
allegation against appellant Rajeev Lochan Singh. Ifappellant Rajeev Lochan
Singh was interested to kill deceased Virendra Singh then, it was not necessary
for him to provoke co-accused Aject Singh @ Babbe Singh to fire. He himself
could fire from his gun. Under these circumstances, by mere presence of
appellant Rajeev Lochan Singh, his common intention or common object cannot
be presumed. Presence of appellant Rajeev Lochan Singh is shown with an
allegation that he had a double barrel gun with him but, neither he had assaulted
any of the eye witnesses including the complainant, Santosh Singh with the
gun, nor he fired with the gun. Under these circumstances, no overt-act of
appellant Rajeev Lochan Singh is proved beyond doubt to show that he had
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intended to kill deceased Virendra Singh or to cause injury to the complainant
Santosh Singh. No overt-act of appellant Rajeev Lochan Singh is proved that
in furtherance of the common object, he participated in the unlawful assembly
and therefore, appellant Rajeev Lochan Singh cannot be convicted either for
offence under Section 148 or 302 of IPC either directly or with help of Section
149 or 34 of IPC. The learned Additional Sessions J udge has committed an
illegality in convicting appeilant Rajeev Lochan Singh of the aforesaid offence.

24.  Similarly, it is stated against appellant Nagendra Singh that he had
held the hands of deceased Virendra Singh alongwith one Rammu Singh. In
the FIR, Ex.P/2, it is mentioned that when the complainant and other persons
tried to leave the place then, appellant Dalpratap Singh told other accused
persons to fire from the gun otherwise, the targeted persons were leaving the
spotand thereafter, Nagendra Singh, Rammu Singh held the deceased Virendra
Singh and thereafter, appellant Ajeet Singh (@ Babbe Singh had fired from his
12 bore gun. In this connection, the witness Arvind Kumar Singh (P.W.10)
has stated that appellants Nagendra and Pushpendra held the deceased. The
witnesses have also stated that appellant Nagendra Singh tried to drag
deceased Virendra Singh. However, if the injuries of deceased Virendra Singh
are considered then, it would be apparent that appellant Ajeet Singh @ Babbe
Singh kept the barrel of his gun on the chest or abdomen of deceased Virendra
Singh and fired. The fact of dragging of deceased Virendra Singh is not
mentioned in the FIR, Ex.P/2. If one has to fire from a gun at a particular
target and target is so near to that person that he may touch his gun then,
certainly there is no need to anyone to hold the target. If someone held the
victim then, possibility cannot be ruled out that the person holding the victim
will also receive injuries of pellets. Under these circumstances, the allegation
made against appellant Nagendra Singh appears to be unnatural.

25.  According to the FIR, Ex.P/2 when the victims were surrounded by
the assailants then, they tried to leave the spot and started running from the
spot then, a person who is leaving the spot cannot say definitely as to whether
deceased Virendra Singh was held by someone or not. Since appellant Ajeet
Singh (@ Babbe Singh had fired from the gun by touching the barrel of gun on
the skin of deceased Virendra Singh then, there was no possibility that someone
would have held deceased Virendra Singh and therefore, the testimony. of
these eye witnesses cannot be accepted that appellant Nagendra Singh had
caught hold of the hands of deceased Virendra Singh. Learned counsel for the
State has invited the attention of this Court to the decision of cordinate Division
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Bench of this Court in case of “Ramesh S/o Trimbak Rao Jadhav Vs. State
of M.P.”, [(2009) (2) M.P.L.J. 336] and “Vijay Singh and others Vs. State
of M.P.”, [(2009) (4) M.P.L.I. 666] to show that common intention of
appellant Nagendra Singh should be presumed with the main accused Ajeet
Singh @ Babbe Singh. '

26.  Common intention of the accused may be examined on the basis of
his overt-act and his participation in the crime. If it is found that appellant
Nagendra Singh did not hold the hands of deceased Virendra Singh then,
there is no allegation against him that he assaulted the deceased Virendra
Singh by any weapon though he had a lathi with him. There is no allegation
against appellant Nagendra Singh that he had provoked Babbe Singh to kill
the deceased or that he assanlted the complainant Santosh Singh by Lathi
and therefore, there is no evidence beyond doubt to prove the conduct of
appellant Nagendra Singh that he had common intention with co-accused
Aject Singh @ Babbe Singh or he did something in furtherance of common
object of the unlawful assembly. Hence, appellant Nagendra Singh could not
be convicted either of offence under Sections 148 or 302/149 of IPC. The
learned Additional Sessions Judge has committed an error in convicting
appellant Nagendra Singh of aforesaid crime.

27.  Similarly, if case of appellant Dalpratap Singh is considered then, his
overt-act as told by eye witnesses that he told the accused Ajeet Singh @
Babbe Singh to fire and thereafter, appellant Ajeet Singh @ Babbe Singh
fired from the gun. In this context, if the entire story as told by the eye witnesses
is considered then, first part of the story was that the appellant Ajeet Singh @
Babbe singh went to Khalihan of the complainant Santosh Singh in search of
Virendra Singh to kill him and nothing was done to Santosh Singh and other
eye witnesses there because appellant Aject Singh @ Babbe Singh could not
trace the deceased Virendra Singh at Khalihan. Thereafter, accused persons
surrounded the deceased Virendra Singh and the complainant Santosh Singh
and others including labours accompanied with the deceased Virendra Singh
but such labours had already left the spot immediately and therefore, no such
labour was examined as an eye witness in the case. If appellant Ajeet Singh
@ Babbe Singh bad intended to kill the deceased Virendra Singh from very
beginning then, he was not required to wait for any command from the appellant
Dalpratap Singh and therefore, there was no need to appellant Dalpratap
Singh to ask the appellant Ajeet Singh @ Babbe Singh to fire. '
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28. - Onthe basis of the aforesaid discussion, the prosecution could not
prove beyond that appellant Dalpratap Singh provoked co-accused Ajeet
Singh @ Babbe Singh to do fire. No other overt-act of appellant Dalpratap

Singh is proved by the prosecution that he participated in assault caused to

the deceased or complainant Santosh Singh. It is also not proved that he
facilitated the accused Ajeet Singh @ Babbe Singh in committing the crime
and therefore, by mere presence of appellant Dalpratap Singh, his common
intention with the main accused cannot be presumed. The prosecution could
not prove any overt-act of appellant Dalpratap Singh to show that he had
done something in furtherance of common object of the unlawful assembly.
Hence, appellant Dalpratap Singh could not be convicted either for offence
under Sections 148 or 302 of IPC with help of provision under Section 149
of IPC. The learned Additional Sessions Judge has committed an illegality in
convicting appellant Dalpratap Singh of the aforesaid offences.

29.  Thelearned counsel forthe appeliants have submitted that overt-acts
of appellants Rajeev Lochan Singh, Nagendra Singh and Dalpratap Singh
could not be proved beyond doubt and it is also not proved that they
participated in the crime, therefore, their common intention could not be
presumed with co-accused Ajeet Singh @ Babbe Singh. In this context, they
relied upon the judgment passed by Hon'ble the Apex Court in case of “Mithu
Singh Vs. State of Punjab”, [AIR 2001 SC 1929], in which it is held that
nierely because accused knew that co-accused was himself armed with a gun
and also had knowledge about previous enmity between co-accused and
deceased, inference that accused had common intention to kill cannot be drawn.
In the light of aforesaid judgment and considering the overt-acts of these
appellants as not proved beyond doubt by the prosecution, it would be
apparent that the prosecution failed to prove their common intention with
appellant Ajeet Singh @ Babbe Singh.

30.  So faras the sentence is concerned, the trial Court has granted the
minimum sentence to appellant Ajeet Singh @ Babbe Singh of offence under
Section 302 of IPC and therefore, there is no need to interfere on the sentence
passed by the trial Court of offence under Section 302 of IPC. Since the
sentence of offence under Sections 302 and 148 of IPC had to run concurrently
and the appellant is in custody since long, sentence of offence under Section
148 of IPC had already been executed, therefore, it makes no difference if his
sentence under Section 148 of IPC is reduced. Under these circumstances,
there is no need to interfere in the order of sentence passed by the trial Court
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relating to appellant Ajeet Singh @ Babbe Singh.

31.  Onthe basis of the aforesaid discussion, the appeal filed by appellant
Ajeet Singh @ Babbe Singh cannot be accepted either on merits or on order
of sentence and therefore, it is hereby dismissed by maintaining the judgment,
order of conviction and sentenced passed by the trial Court against appellant
Ajeet Singh @ Babbe Singh. However, appeals filed by the remaining
appellants i.e. Rajeev Lochan Singh, Nagendra Singh and Dalpratap Singh
appear to be acceptable. They are entitled to get the benefit of doubt.
Consequently, appeals filed by appellants Rajeev Lochan Singh, Nagendra
Singh and Dalpratap Singh are hereby allowed. Conviction and sentence
directed against these appellants by the trial Court are hereby set aside. These :
appellants are acquitted of all the charges.

32.  The appellant Nagendra Singh is in jail and therefore, Registry is
directed to issue release warrant, so that he may be released forthwith. The
appellants Dalpratap Singh and Rajeev Lochan Singh are on bail. Their
presence is no more required before this Court and therefore, it is directed
that their bail bonds shall stand discharged.

Order accordingly.

L.L.R. [2014] M.P., 3247
APPELLATE CRIMINAL
Before Mr. Justice Ajit Singh & Mr. Justice N.K. Gupta
Cr. A. No. 2816/2000 (Jabalpur) decided on 22 August, 2014

RAJENDRA ...Appellant
Vs. '
STATE OF MADHYA PRADESH ...Respondent

Penal Code (45 of 1860), Section 302 or 302/34 - Common
intention - Appellant did not make any assault on the deceased and
he had no fire arm with him at the time of incident - Appellant did not
himself commit any overt- act - Main accused took out a pistol and
fired at deceased - It is possible that appellant may not be having
knowledge thatmain accused had hidden a pistol in his pocket - Once
offence is committed appellant had no option except to leave the spot
-Held - Common intention could not be, therefore, attributed to him,
to render him guilty with the help of Section 34 I.P.C. - Hence, his
appeal accepted - Appellant acquitted. ' (Paras 11 to 18)
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Cases referred :

AIR 2001 SC 1929, (1976) 3 SCC 391, AIR 1994 SC 1651, AIR
2004 SC 1808,

S.C. Datt with Siddharth Datt, for the appellant.
S.K. Kashyap, G.A. for the respondent/State
"Bhoop Singh, for the objector.

JUDGMENT

The Judgment of the Court was delivered by
N.K. Gueta, J. :- The appellant has preferred the present appeal being
aggrieved with the judgment dated 1.12.2000 passed by the learned Sessions
- Judge, Sagar in ST No.369/1997 whereby the appellant has been convicted
of the offence punishable under Section 302/34 of IPC and sentenced to life
imprisonment with fine 0of Rs.1,000/-, in default of payment of fine, additional
RI for six months. ¢

2. The prosécution's case, in short, is that on 23.4.1997 Madan Soni
(PW-4), General Secretary of District Congress Committee had called a
meeting of all the members in the party office situated near Saraswati
Vachnalaya at Teenbatti Sagar. A resolution against the accused Lokman was
proposed to be passed in such a meeting. A slogan “Lokman Hatao Congress
Bacho” was also published. At about 12 to 12:15 PM thie deceased Naval,

Madan Soni (PW-4), Vijay Sahu {PW-13), Brij Kishore Rusia (PW-17) and
other members of the party were present near Saraswati Vachnalaya and
chatting amongst themselves before the proposed meeting. Suddenly accused
Lokman Khatik along with other three accused persons came to the spot ina
car and got down near the handpump of Teenbatti. The appellant along with
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accused-Jitendra @ Jittu moved forward towards the deceased Naval Purohit.
Lokman by waving his hand to Jitendra @ Jittu identified Naval Purohit.
Accused Jitendra @ Jittu reached near deceased Naval Purohit and fired a
shot from his pistol due to which Naval fell down on the ground. Thereafter
all the four accused persons disappeared in the same car. Rajkishore (PW-1)
and Ramesh Datt Dubey (PW-5) took the deceased Naval to the District
Hospital, Sagar in an auto-riksha, but he succumbed to the injuries. The police
recovered the dead body of the deceased and sent it for postmortem. Dr.
Rakesh Kumar Khare (PW-12) had performed the postniortem of the
deceased and gave his report Ex.P-20. He found an entry wound of gun shot
at left maxillary region. On opening of skull, a fracture of left zygoma and -
different wounds were found. Base of skull was found fractured. Brain matter
was also lacerated. Maxillary was damaged. There was a commuted fracture
on the right temporal bone and one peice of bullet was found on the right
temporal muscle. Two pieces of bullets were recovered from the head of the
deceased. According to the opinion of Dr. Rakesh Kumar Khare, the death
of the deceased was homicidal in nature. After due investigation, the charge
sheet was filed before the Chief Judicial Magistrate, Sagar, who committed
the case to the Sessions Court.

3. The appellant Rajendra abjured his guilt. He took a plea that he was
not present on the spot at the time of incident. At the time of incident he was
present at Chakarghat Temple in a Yagya. In defence Premnarayan Mishra
(DW-1), Constable Jagannath (DW-2), Head Constable Kailashnath (DW-
3), Gangaprasad Tiwari (DW-4), Navin Kaithoriya (DW-5) and Gorelal
Chourasiya (DW-6) were examined as defence witnesses. Out of them witness
Gangaprasad Tiwari (DW-4) gave his statement relating to plea of alibiraised
by the appellant Rajendra.

4, The learned Sessions Judge, Sagar after considering the evidence
adduced by the parties convicted all the accused persons including the present
appellant of the offence under Section 302 or 302/34 of IPC whereas accused
Jitendra (@ Jittu was also convicted of the offence under Section 25(1)(a) of
the Arms Act. The appellant was sentenced as mentioned above.

5. During the pendency of this appeal, appellants Lokman and Bhupendra
have expired, and therefore their appeal have turned abated. Since accused
Jitendra @ Jittu has completed his entire sentence, therefore vide order dated
16.5.2012 his appeal was permitted to be withdrawn.



3250 Rajendra Vs, State of M.P. (DB) L.L.R.[2014]M.P.
6. We have heard the Jearned counsel for the parties at length.

7. In the present case Shailendra Singh (PW-3), Madan Soni (PW-4),
Ramesh Datt Dubey (PW-5), Sachin Jain (PW-18), Sunil Kumar Yadav (PW-
19), Anoop Kumar Vaidya (PW-20), San'tbrsh Shrivastava (PW-21), Anil
Kumar Jain (PW-22), Raja Thakur (PW 23) Rakesh Gupta (PW-24),
Mukesh Shukla (PW-25), Rajkumar Ralkwar (PW-29) and Sanjay Babu Soni
(PW-30) were examined as cye-witnesses. Out of them, Sachin Jain, Sunil
Kumar Yadav, Anoop Kumar Vaidya, Santosh Shrivastava, Anil Kumar Jain,
Mukesh Shukla, Rajkumar Raikwar and Sanja_y Babu Soni have turned hostile.
The remaining eye-witnesses have stated that deceased Naval Purohit was
standing with other witnesses near Saraswati Vachnalaya. Suddenly the
appellant with other accused persons came in a car and got down at the spot.
Accused Lokman pointed out the deceased Naval Purohit to accused Jitendra
@ Jittu and thereafter Jitendra @ Jittu fired from his pistol causing death of
the deceased. The testimony of these eye-witnesses is duly corroborated by
time lodged FIR Ex.P-1 and the postmortem report Ex.P-20 proved by Dr.
Rakesh Kumar Khare (PW-12). The single firearm injury was found to the
deceased and hence the postmortem report was corroborative to the testimony
of the eye-witnesses.

8. The appellant took the plea of alibi that he was not present at the
spot. In defence Ganga Prasad Tiwari (DW-4) was examined to show that
appellant Rajendra was present in the Chakraghat temple to perform a Yagya.
However, Pandit Ganga Prasad Tiwari could not say about the exact time as
and when appellant Rajendra left the function. To prove the plea of alibi,
there should be some documentary evidénce to show that the appellant was
present at any other place at the time of incident. The oral testimony of the
witness Ganga Prasad Tiwari is not sufficient to prove the plea of alibi raised
by the appellant. The learned Sessions Judge has rightly discarded the plea of
alibi.

9. All the accused persons had also taken the plea that they were falsely
implicated in the matter due to enmity. It is true that there was a political
rivalry between the deceased Naval Purohit and accused Lokman. But enmity
is a double edged weapon, that means due to enmity the accused could assault
the victim or due to that enmity the appellant could be falsely implicated by
the victim, and therefore the evidence of witnesses should be examined minutely.
In the present case, a meeting was to be held against the accused Lokman by
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different members of a particular political party and the deceased Naval Purohit
was the President of the Congress Seva Dal, who had to preside over the
meeting. Hence there was political enmity between the deceased and accused
Lokman, whereas appellant Rajendra was the riephew of accused Lokman,
It is true that the incident was witnessed by so many persons and out of them
many witnesses were the followers of the deceased. At the same time many
members of that political party have turned hostile. Hence the testimony of
the eye-witnesses cannot be discarded merely on the ground that they were
the members of the political party and also the followers of deceased Naval
Purohit. Raja Thakur (PW-23) was a student and he did not accept that he
was the member of the political party. However, he went to the spot to attend
the meeting. He is not closely connected with the deceased but still he has
stated that appellant Rajendra along with other three accuséd persons boarded
down from the car and thereafter accused Lokman pointed out the deceased
Naval Purohit to accused Jitendra @ Jittu who by firing a shot killed the
deceased Naval Purohit. Under these circumstanc'es,llooking to the uniformity
in the evidence given by various eye-witnesses, their testimony is acceptable
and it was not the case in which appellant Rajendra or accused Jitendra @
Jittu were falsely implicated. '

10.  Onthe basis of the aforesaid discussion, there is sufficient evidence
against accused Jitendra @ Jittu that he murdered the deceased Naval Purohit
by firing a shot from his pistol. Hence, the learned Sessions Judge, Sagar has
rightly convicted the accused Jitendra @ Jittu for commission of offence urder
Section 302 of IPC.

11. It is apparent that the appellant did not make any assault on the
deceased and he had no firearm with him at the time of incident. The learned
counsel for the appellant has submitted that the witnesses have exagratted
(sic:exaggerated) about the conduct of appellant Rajendra during the incident.
For example, witness Ramesh Datt Dubey (PW-5) has stated that appellant
Rajendra exhorted the co-accused Jitendra @ Jittu to kill the deceased Naval
Purohit. However, it was not the case of the prosecution. If appellant Rajendra
would have exhorted the co-accused Jitendra @ Jittu that fact would have
been told by Madan Soni (PW-4) and complainant Rajkishore (PW-1), who
had lodged the FIR Ex.P-1. Complainant Rajkishore did not mention in the
FIR that appellant Rajendra exhorted the accused Jitendra (@ Jittu to kill the
deceased. Hence, the allegation as made by witness Ramesh Datt Dubey and
other eye-witnesses appears to be an improvement in the factual position.
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12. It is stated by some of the eye-witnesses that on pointing out the
deceased, appellant Rajendra and co-accused Bhupenjdra had also moved
forward along with the co-accused Jitendra @ Jittu. However, this fact is also
not mentioned in the FIR Ex.P-1, and therefore it is an improvement after
lodging the FIR. The contention raised by the learned counsel for the appellant
appears to be acceptable that the testimony of the eye-witnesses can be
accepted, but their exaggeration should be discarded.

13.  According to the testimony of various eye-witnesses which was duly
corroborated by the FIR Ex.P-1, it would be apparent that there is an allegation
against appellant Rajendra that he came with Lokman and Jitendra @ Jittu in
a car. He got down from the car and thereafter when the co-accused Jitendra
@ Jittu fired from his pistol, he disappeared from the spot. Rajkishore (PW-
1) has stated that after firing from a pistol by accused Jitendra @ Jittu, deceased
Naval Purohit sustained a fatal injury due to which he fell down, and therefore
attention of witnesses was towards the deceased Naval Purohit and he could
not see as to how the accused persons left the spot. However, when he saw,
he found that accused peérsons have disappeared from the spot and the car
was also taken from the spot. Hence, it is not proved beyond doubt that the
appellant disappeared from the spot along with accused Lokman or Jitendra
@ littu.

14,  Thelearnedsenior counse! for the appellant has also submitted that all the
witnesses including Ramesh Datt Dubey (PW-5) have accepted that when the
accused Jitendra @ Jittu alighted down from the car, he did not have a pistol in his
hand. On pointing out the deceased Naval Purohit, he took out the pistol from his
pocket and thereafter fired from that pistol. In the FIR Ex.P-1, itis clearly mentioned
that after pointing out the deceased Naval Purohit, accused Jitendra @ Jittu took
out a pistol from his pocket and fired with that pistol, and therefore appellant
Rajendra had no chance to know that accused Jitendra (@ Jittu had hidden a
pistol in his pocket. It is further submitted that as per allegation, the appellant
came with accused Jitendra (@ Jittu and Lokman. He did not participate in the
crime, but when the accused Jitendra @ Jittu fired from his pistol, he also
disappeared along with other accused persons. There is no evidence advanced
by the prosecution that there was a meeting of mind between all of the accused
persons when they came to the spot in a car, and therefore by mere presence at
the spot, the cormmon intention of appellant Rajendra cannot be presumed. The
learned senior advocate for the appellant has placed his reliance upon the judgments
of Hon'ble the Apex Court in the cases of “Mithu Singh Vs. State of Punjab”
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(AIR 2001 SC 1929), “Gajjan Singh Vs. State of Punjab”, [(1976) 3 SCC
391), “Kashmira Singh Vs. State of Punjab” (AIR 1994 SC 1651) and “Girja
Shankar Vs. State of UP”, (ATR 2004 SC 1808) to show as to when the common
intention of the accused shall be counted in such circumstances. It is held in the
aforesaid judgments that the common intention may be even developed at the

. spot. However, the development of common intention can be considered on the

basis of overt-act of the accused done by him along with the co-accused. The
entire position of the common intention depends upon the factual position of that
particular case. However, in the case of Mithu Singh (supra) the factual position
was approximately similar. The portion of para 6 of that judgment may be read as
under:-

“Brreererereenn It is true that it is difficult, if not impossible, to
collect and produce direct evidence in proof of the intention
of the accused and mostly an inference as to intention shall
have to be drawn from the acts or conduct of the accused or
other relevant circumstances, as available. An inference as to
common intention shall not be readily drawn; the culpable
liability can arise only if such inference can be drawn with a
certain degree of assurance........ ”

In the case of Mithu Singh (supra) it was found that Mithu Singh knew that
his co-accused Bharpur Singh was armed with a pistol, however his common
intention was not found established with the co-accused.

15.  If'theratio laid down in the case of Mithu Singh (supra) is applied in
the present case, then it is established against appellant Rajendra that he came
to the spot along with other accused persons, but accused Lokman did not
point out the deceased Naval Purohit to the appellant, Appellant Rajendra
was unarmed. He did not commit any supporting act to help the co-accused
Jitendra @ Jittu, who took out a pistol from his pocket soon before the incident
and possibility cannot be ruled out that appellant Rajendra had no knowledge
that the accused Jitendra @ Jittu had hidden a pistol in his pocket. Under
these circumstances, the overt-acts of appellant Rajendra as proved by the
prosecution are not sufficient to prove his common intention with the co-
accused Jitendra @ Jittu.

16.  Itispossible that appellant Rajendra came to the spot to give a company
to his co-accused Jitendra (@ Jittu. However, the conviction could not be directed
on the basis of possibility or suspicion. Hence, it is not proved beyond doubt that
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appellant Rajendra had any common intention with the co-accused Jitendra @
Jittu tokill the deceased Naval Kishore. When such an act was committed by the
companion, the appellant had no option except to leave the spot. Hence, ifhe .
disappeared soon after the incident, then by his such conduct alone his common
intention cannot be presumed. Under these circumstances, as discussed above
appellant Rajendra has neither committed any crime on his own nor he had any
common intention with the co-accused Jitendra @ Jittu, and therefore appellant
Rajendra cannot be convicted for commission of offence under Section 302 of
IPC or any inferior offence of the similar nature either directly or with the help of
Section 34 of IPC. The learned Sessions Judge has committed an error inconvicting
appellant Rajendra for the aforesaid offence.

17.  Onthe basis of the aforesaid discussion, the present criminal appeal -
filed by appellant Rajendra can be accepted. Consequently, it is hereby
accepted. The conviction as well as the sentence directed against appellant
Rajendra is hereby set aside. He is acquitted of the charges appended against
him. He would be entitled to get the fine amount back, if he has deposited the
same before the trial Court.

- 18. At present appellant Rajendra is on bail, his presence is no more
required before this Court, and therefore it is directed that his bail bonds shall
stand dlscharged

Order accordingly.

LL.R. [2014] M.P., 3254
APPELLATE CRIMINAL
Before Mr. Justice Subhash Kakade
Cr.A. No. 2283/2006 (Jabalpur) decided on 30 September, 2014

PRADUMANLALKUSHWAHA ...Appellant
Vs.
STATE OF MADHYAPRADESH ...Respondent

Narcotic Drugs and Psychotropic Substances Act (61 of 1985),
Section 20-B II (C} - Sentence and fine - Sentence and fine awarded to the
appellant is the minimum stipulated under N.D.P.S. Act is not excessive
calls for no reduction - However, the sentence imposed in default of
payment of fine for one year is excessive same is reduced from 1 year
R.L to three months R.I. - Appeal is partly allowed. (Paras 9,12,13 & 14)
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Jitendra Tiwari, for the appellant.
R.N. Yadav, P.L. for the respondent/State.

JUDGMENT

, SuBHASH KAKADE, J. :- Through this appeal the appellant Pradumanlal
Kushwaha has assailed the judgment dated 09/10/2006 passed by learned
Special Judge, NDPS, Rewa in Special Case No.10/2005, whereby he has
been convicted and sentenced in the manner stated here-in-after:-

2. Under Section 20-B Ii(C) of N.D.P.S. Act and sentenced to undergo
rigorous imprisonment of ten years with fine of Rs.1.00 lac, in default to suffer
R.I for one year.

3. The prosecution case in short is that on 02/08/2005, Civil Line Police
received an information regarding carrying of Ganja in a car and when the
police stopped car MP 19 - 8916, one Surjit run away from the spot and
police seized contraband article Ganja at about 20 Kg in weight. The alleged
contraband article sent to FSL, Sagar and after recording the statement of
prosecution witnesses and after completing the investigation, police filed challan
against the appellant and co-accused Shivdhar Singh and Surjit.

4. In order to bring home the charges against appellant the prosecution
examined nine witnesses and exhibited 42 documents and the defence exhibited
04 documents,

5. The learned Speéial Judge held the appellant guilty for the offence
punishable under Section 20-B II(C) of N.D.P.S. Act, convicted and
sentenced him on the counts mentioned in above para.

6. Shri Jitendra Tiwari, learned counsel for the appellant submits that the
learned trial Court committed error in holding the appellant guilty under
Section20-B II{C) of N.D.P.S. Act. It is also submitted that learned trial
Court committed grave error in overlooking material contradictions, omissions
in depositions of prosecution witnesses. It is further submitted by learned
counsel for the appellant that this Court vide order dated 19.11.2007 obliged
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the appellant to be released on bail, but poor fellow does not manage to

deposited the fine amount of Rs. 1.00 lac, hence still under custody and has
completed more than clear nine years ofjail sentence.

7. Per contra, Shri R.N. Yadav, learned Panel Lawyer for the respondent
has submiitted though the appellant has been served substantive period of
sentence even then he does not deserve any benefit out of it because after due
appreciation of prosecution evidence, the learned trial Court has rightly found
the offence proved against the appellant, which requires no interference.

8. Heard learned counsel for the parties at length, perused the depositions
of the prosecution witnesses; the material exhibits tendered and proved by
the prosecution; statement of the appellant recorded under section 313 Cr.R.C.,
and also perused the documents (Ex-D-1, D-1 to D-3) proved by the defence;
and the impugned judgment. After reflecting over the matter, 1 am implicitly
- satisfied that on merits, the conviction of the appellant, warrants no interference.

0. Learned trial Court rightly came to the conclusion that testimony of
Sanjay Singh (PW/5) and S.K. Gupta (PW/9) is of sterling quality and can be
the basis of conviction of the appellant. Other discrepancies which have been
highlighted do not really earn the status of contraction to make the evidence of
these witnesses impeachable, incredible or not beyond reproach. Therefore,
‘the present appeal deserves to be dismissed on its merits.

10.  Now, the question arises that as to how a balance should be struck
and maintained in regard to the sentence?

11.  Itispertinent to importantly mentioned here that 37 years old appellant
Pradumanlal Kushwaha is under custody since his initial date of arrest i.e.
09.08.2005, that way, he has served out the maximum period of jail sentence.

12.  But, the sentence awarded to the appellant is not excessive and calls
for no reduction, because the jail sentence of the appellant and the quantum of
fine imposed on him is concerned, I find that it is the minimum stlpulated
under the N.D.P.S. Act.

13. However, I feel that the sentence imposed in default of payment of
fine namely one year R.1., is far too excessive and calls for reduction. I feel
that the ends of justice would be squarely satisfied if the sentence in default of
payment of fine be reduced from one year R.1. to three months R.L

14.  Intheresult, this appeal is partly allowed, maintaining the jail sentence
of the appellant and the sentence of fine, but reduce the sentence in default of
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payment of fine from one year R.1. to three months R.I. The appellant is injail
and shall be released therefrom only after he serves out his sentence. If the
appellant is served out his entire jail sentence after calculation of remission
period as per Jail Manual and other Act and Rules, he be set at liberty, if not
required in any other criminal case.

Appeal partly allowed.

I.L.R. [2014] ML.P., 3257
CENTRAL EXCISE REFERENCE
Before Mr. Justice Rajendra Menon & Mr. Justice A.K. Sharma
C.E.R. No. 8/2003 (Jabalpur) decided on 4 September, 2014

BHARATHEAVY ELECTRICALS LTD., BHOPAL (M/S) ... Applicant
Vs.

COMMISSIONER, CUSTOMS & CENTRAL EXCISE,

BHOPAL ...Non-applicant

(alongwith C.E.R. No. 9/2003, C.E.R. No. 10/2003 & C.E.R. No. 11/2003)

Central Excise Act (1 of 1944), Section 35 H(l) & Central Excise

Rules, 1944, Rule 57-1 - Show Cause Notice -Issued by an unauthorized

" person - Superintendent could not issue the show cause notice in relation

to the recovery of MODVAT credit after disallowing it and it was only the

Assistant Collector or Collector who could issue the notice - Entire action
initiated is unsustainable, void ab initio and stands vitiated. (Para 10)

DRI TUIT-Yod ITFT (1944 FT 1) GIT 35VH(1) T BRI
TGy ob 399, 1944, 49 57-1 — PR Faryt Tfey — vty afd .
g1 W fvar T - erdified s wfY, apisRr fear 9 @ uwEm
D! A B Hag ¥ SR qarel Aiew, AfEe o a8 oY woar AR
T% Pad g e a1 Renferd & st e o) e wear & —
ARy #t 13 Aef srfard saivefm, ey |/ v gfva 2

Cases referred :

2001 (127) ELT 190 (Tri-Delhi), 1996 (87) ELT 19 (SC), 1997 (94)
ELT 460 (SC), 1999 (112) ELT 765 (SC), 2002 (139) ELT 3 (SC), 2008
(231) ELT 22 (SC), 2005 (181) ELT 339 (SC).

Z.U. Abvi with Ashok Lalwani, for the applicant.
S.A. Dharmadhikari, for the non-applicant.
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ORDER

The Order of the Court was  delivered by :
RAJENDRA MENON, J. :- As common question of law based on identical facts
are involved in all these four references made under section 35H(1) of the
Central Excise Act, 1944 and as a common order is passed by the then existing
Central Excise & Gold (Control) Appellate Tribunal in disposing of four appeals,
all these four references are being disposed of by this common order and for
the sake of convenience the documents and pleadings available in C.E.R.No.8/
2003 is being referred to in this order.

2. The questions of law formulated in the cases read as under :-

“l.  Whether the Tribunal is justified in negativating the
contention raised by the assessee that in the obtaining factual
matrix the Superintendent of Central Excise could have issued
the notice to show cause in relation to excess availability of
MODVAT Credit by the assessee or it was either the Assistant
Commissioner or the Collector Central Excise in the case at
hand ?

2. Whether the Tribunal is justified in arriving at the
conclusion that the department's circulars have not legal
sanctity as they have not been issued in accordance with Rule
33 of the Rules ?”

3. The facts in nutshell relevant for deciding the question involved goes
to show that the applicant/company was issued with show cause notices by
the Superintendent Central Excise claiming payment of duty after disallowing
the MODVAT Credit granted to them for various periods. -

4, Four show cause notices were issued in the following manner,
particulars of which are as under :-
CER No:| SCN Date | Period Credit Disallowed
vide 010 dt.27.2.99

8/2003 |[21.07.1988| Nov.87-Jan.88 |Rs.11,12,341/-
9/2003 | 11.07.1990 | Feb.89-Feb.90 | Rs.62,48,190/-
10/2003 | 13.02.1992( Nov.91-Dec.91|Rs. 8,88,543/-
11/2003 | 28.11.1991| Apr.90-May.91|Rs. 3,69,835/-
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All these notices were issued by the Supérintendent Central Excise and as
objections with regard to the same were rejected, appeals were filed, which
were also dismissed by the Tribunal, hence these references.

5. Having appreciated facts of the case we find that two questions of
law arises for consideration as has been detailed above.

6. The first question is as to whether the Tribunal was justified in holding
that the department's circulars issued giving powers to issue show cause notice
under Rule 57-1 of the Central Excise Rules, 1944 (hereinafter referred to as
"Rules' for short) to the Assistant Collector and Collector can be given effect
to the same being executive and advisory in nature and not issued under the
provision of Rule 233 (wrongly mentioned as 33 in the question of law framed)

+ of the Rules. It would be seen that initially the circular was issued by the

Department on 12.5.1987 designating “proper officers” entitled to take action
under the Rules. In the Annexure to this circular the Superintendent Central
Excise was indicated as the “proper officer” for issuing notice and taking
action under Rule 57-1. However subsequently another administrative circular
was issued on 15.12.1987 in the matter of issuing show cause notice under
Ruile 57-1(i) for disallowing MODVAT Credit wrongly availed of and in this
circular it was indicated that if the MODVAT Credit is wrongly availed then
the show cause notice invoking the penal provision has to be issued and decided
by the Collector or the Additional Collector. Placing reliance on this circular
dated 15.12.1987 the assessee argues that the show cause notice issued by
the Superintendent was unsustainable and void ab initio, whereas it is the
case of the Revenue that once a circular is issued under Rule 233 on 12.5.1987
authorizing the Superintendent Central Excise to take action the finding of the
Tribunal is proper and the question be answered in favour of the revenue.

7. We find that after the circular was issued on 12.5.1987 exercising the
powers under Rule 233 certain judgments were rendered in the matter by
various courts including the Supreme Court and therefore the administrative
clarificatory circular dated 15.12.1987 has been issued. Records indicate
that in a case of the same assessee, the same Tribunal in, Bharat Heavy
Electricals Ltd. Vs. Commissioner of Central Excise, Indore reported in
[2001 (127)ELT 190 (Tri. - Dethi] has held that the show cause notice issued
by the Superintendent is void ab initio and similar show cause notice issued
by the Superintendent has been quashed and based on the subsequent circular
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issued on 15.12.1987 it has been held that it is-only the Collector who can
issue show cause notice.

8. Be it as it may, we may now proceed to consider as to what is the
binding effect of the circular issued as has been done in the present case. The
question of a departmental circulars' effect and its binding nature on the officers
of the Department has been considered in various cases and in the case of
Ranadey Micronutrients Vs. Collector of Central Excise [1996 (87) ELT
19 (SC)] it has been held by Hon'ble Supreme Court that the circilars are
issued by the Board under section 37B and merely because the circular does
not recite so, it does not mean that they do not bind the departmental officers.
It has also been held by the Supreme Court in the aforesaid case that it is the
Central Board, which is statutorily entrusted with the task of classifying
excisable goods uniformly and the circulars issued by the Board are binding
on the departmental officers. Itis held in this case that even if the circular is
found to be inconsistent to the statutory provision, for the purpose of maintaining
consistency, uniformity in imposition 6f duty and discipline in the department
these circulars should be followed by the departmental officers. Thereafter
this judgment has been followed by the Supreme Court again in the case of
Collector of Central Excise, Patna Vs. Usha Martin Industries [1997
(94) ELT 460 (SC)] and it has been held that the circular issued by the Board
are binding on the departmental authorities. Similar is the view taken by the
Supreme Court in the case of Paper Products Ltd. Vs. Commissioner of
Central Excise [1999 (112) ELT 765 (SC)].

9. In the meanwhile, even though in the case of Collector of Central
Excise, Vadodara Vs. Dhiren Chemical Industries [2002 (139) ELT 3 (SC)}
a Constitutional Bench of Supreme Court held that the circular issued by the
Board despite decision of the Courts to the contrary are binding on the
department, another Constitutional Bench of the Supreme Court reconsidered
the matter and in the case of Commissioner of Central Excise, Bolpur Vs.
Ratan Melting & Wire Industries [2008 (231) ELT 22 (SC)] held that when
the Supreme Court or the High Court declares the law on a question that will
be binding on the Department, and if a circular is issued which is not in
conformity or is contrary to the law laid down by the Supreme Court or High
Court the decision of the court shall be binding on the department and not the
circular. If the judgments cited by the learned counsel for parties in this regard
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alongwith the written submission are taken note of it can be safely construed.
by us that when a circular is issued by the Board it is binding on the officers of .
the department and they cannot refuse to follow the same on the garb of same
being an administrative circular, advisory in nature and not binding in fact the
law is that such circulars are binding on the officers of the department, even if
not issued under the statutory provision, in all the cases cited before us various
aspects of the matter have been taken note of and principles of law which can
be derived from these judgments indicates that for the purpose of maintaining
discipline and consistency in the department and the Board being the highest
statutory authority in the department, any circular issued by the Board has to
be followed by the officers until and unless it is shown that the circular is
contrary to any law laid down by the Supreme Court or any judgment of the
High Court with regard to the issue covered by the circular.

10.  Accordingly the officers of the department cannot in violation to the
circular proceed to take action by saying that the circular is only advisory in
nature or that it is not a circular issued under the statutory rulei.e. Rule 233,
Once we find that the legal position in this regard is well settled sthen we have-
to hold that in the light of the circular issued by the Board clarifying the position
with regard to who is the “proper officer” as defined under section 2(b) of the
Rules, the departmental authorities are duty bound to follow the circular, Even
though in the statutory circular issued by the department on 12.5.1987 initially,
the Superintendent Central Excise was declared as the proper officer to take
action under Rule 57-1, but this circular has further been clarified on 8.9.1987
and finally on 15.12.1987 and with regard to taking action and for issuing of
notice under rule 57-1(i), after considering the provision of law and the
judgment of Supreme Court in the case of Pahwa Chemicals Pvt. Ltd Vs.
Commissioner of Central Excise, Delhi [2005 (181) ELT 339 (SC)], it has
to be held that for the purpose of issuing show cause notice and taking action
under rule 57-1, it is the Assistant Collector and Collector who are authorized
to take action and in the light of the circular dated 15.12.1987, we find that
the order passed by the Tribunal is unsustainable. Itis notknown as to how
the Tribunal could take a different view from the one taken by it in amappeal
filed by the same assessee on 17.10.2000.in the case of Bharat Heavy
Electricals Ltd Vs. Commissioner of Central Excise, Indore (supra). Once
itis found that the show cause notice is issued by an unauthorized person, we
have to hold that the entire action initiated is unsustainable, void ab initio and
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stands vitiated. Accordingly, we answer the question formulated to say that in
the obtaining factual matrix, the Superintendent could not issue the show cause
notice in relation to the recovery of MODVAT Credit after disallowing it and
it was only the Assistant Collector or Collector who could issue the notice.
Accordingly the first question is answered thus.

11.  As far as second question is concerned, we hold that when a
departmental circular is issued by the Board, it would be in accordance to the
power available to the Board under section 37-B and until and unless it is not
shown that the circular is contrary to any law laid down by the Supreme
Court or judgment of High Court, the same shall be binding on all the officers
of the Excise Department and only on the ground that the circular is not issued
under Rule 233 of the Rules, the officer cannot refuse to follow the circular by
saying that it is only advisory in nature. All the circular issued by the Board in
its administrative and executive jurisdiction are binding on the officers of the
Board until and unless it can be shown that they are contrary to any law laid

.down by Supreme Court or High Court with regard to the subject matter of
the circular. ~ =

12.  In view of aforesaid answer given to the substantial question
formulated we allow all the four appeals and hold that the entire action initiated
vide issuance of show cause notice details of which are given as under :-

CER No:| SCN Date | Period Credit Disallowed
‘ vide 010 dt.27.2.99

8/2003 |21.07.1988 | Nov.87-Jan.88|Rs.11,12,341/-
79/2003 11.07.1990 | Feb.89-Feb.90(Rs.62,48,190/-
1072003 13.02.1992 | Nov.91-Dec.91 Rs. 8,88,543/-
11/2003 | 28.11.1991 | Apr.90-May.91| Rs. 3,69,835/-

by the Superintendent of Central Excise is void ab initio and are acéordinglf
quashed.

13. Accordingly, all the proceedings based on the aforesaid proceedings
are quashed. The reference stands allowed and disposed of accordingly.

‘Reference allowed.

&
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CIVIL REVISION _
Before Mr. Justice A.K. Shrivastava
Civil Rev. No. 44/2007 (Jabalpur) decided on 1 March, 2013

JEEVANLAL RATHORE L ...Applicant
Vs. . .
DEEPCHAND & ors. ~...Non-applicants

A. Civil Procedure Code (5 of 1 908), Order 23 Rule 3 -
Compromise of Suit - Scope - Property which is not the subject matter
of the suit but related to the parties to the suit, for that property also
compromise may be arrived at in the court and a compromise decree
can be passed, if it is arrived at by a lawful agreement. (Para9)

o) Rfaer glbar wiear (1908 &7 5), AReT 23 A% 3 — TI7 BT
gaFiar — afar — wwaka Wt are A Ry awg T8 i 959 vaer) @
Wt &, v wwfa 2 W wmrer F wasitar far o wea @ siv aasitar
femt wiit &1 w1 &dt 2, aft ffpf sxr grr 9 frar smar 2

B. Court Fees Act (7 of 1870)(As applicable in M.P. State),
Section 7 (iv)(c) - Plaintiff filed suit that the sale deed is not binding on
him - Transaction is voidable Plaintiff is requlred to pay ad valorem
court fee upon it. - - (Para 10)

. Ty By IR (1870 @1 7). (T fF 49 wow 7
ary &) arer 7(iv) () — adt 9w uega fear B Aiwa Ree s9 w
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AT BIY 37aT w7 i &

Case referred :
1976 JLLJ 703.

R.K. Verma, for the applicant.
None for the non-applicants No. 1 & 2.
Akhilesh Singh, P.L. for the non-applicant No.3.

ORDER

A K. SHRIVASTAVA, J, :- This revision has been filed by the applicant-
plaintiff under Section 115 CPC against the order dated 22.02.2006 passed
by learned 1st Additional District Judge, Damoh in Civil Suit No. 32-A/2003
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whereby the suit of plaintiff has been disposed of on compromise basis.

2. The contention of learned counsel for the applicant-plaintiff is that
earlier an appeal was filed before this Court which was registered as F.A No.

319/2006 but it was disposed of by giving direction to the applicant-plaintiff

to file civil revision since against the compromise decree an appeal is specifically
barred under Section 96(3) CPC. Hence the said appeal was permitted to be
- withdrawn with liberty to file this revision application. Eventually, this revision
applig:z_;tion has been filed.

- 3. - Indeed, a suit for declaration that plaintiff-applicant is the owner of
the suit house (the description whereof is mentioned in the plaint) and for
injunction that first and second defendants namely Deepchand'and Smt. Alka
Jain may not interfere in the possession of the plaintiff has been filed by the
applicani-plaintiff. During the pendency of the civil suit good sense prevailed
in the minds of the parties as a result of which compromise application was
submitted to get the suit decided on compromise basis. On bare perusal of the
$aid application for compromise, this Court finds that it was agreed upon
between the parties that the defendant no.1 Deepchand shall be the owner of
smaller house, the description whereof is mentioned in the compromise
application. However, the bigger house shall be owned and possessed by the
plaintiff-applicant with a further stipulation that he will pay a sum of ¥ 3,00,000/-
to defendant no.2 Smt. Alka Jain. According to the compromise application,
a sum of ¥ 35,000/- shall be paid within a period of one month and the balance
amount of ¥ 2,65,000/- shall be paid within a period of one year. Further it
has been averred in the application that if the plaintiff fails to pay a sum of
¥ 3,00,000/- as per the aforesaid arrangement, the defendant no. 2 Smt:
Alka Jain shall be entitled to recover possession of the bigger house from
plaintiff. However, in case plaintiff pays the said amount of ¥ 3,00,000/- to
the defendant no.2, his possession shall be continued in that house.

4, In support of compromise application the parties examined themselves
in the Trial Court and the learned Trial Court has decreed the suit in terms of
the compromise mentioned in para 13 of the impugned order.

5. The contention of learned counsel for the applicant is that learned
Trial Court has acted illegally with material irregularity in exercise of its
jurisdiction by not passing a decree in respect to the bigger house which is in
possession of the plaintiff. Learned counsel submits that the only reason which
has been assigned by learned Trial Court is that it is not the subject matter of

~4
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the suit. However, by hammering the finding of the learned Trial Court, learned
counsel submits that the said finding is totally in derogation to provisions of
Order 23 Rule 3 CPC because with effect from 1.2.1977 the scope of Order

23 Rule 3 has been widened and accordingly now even the property which is

not the subject matter of the suit if by a lawful agreement a compromise has

been arrived at between the parties the Court shall order such agreement,

compromise or satisfaction to be recorded and shall pass a decree in

accordance therewith so far as it relates to the parties to the suit. Hence it has

been submitted that on the basis of such provision the lawful compromise

which was arrived at between the parties should have been allowed by the

Trial Court. Learned counsel further propounded that although entire

description has been stated in the plaint in regard to the bigger house but
unfortunately in the relief clause nothing has been stated for this house but the

relief should be taken into account on the basis of the allegations made in the-
plaint which is also in respect of the bigger house and, therefore, it cannot be

said that the bigger house is not the subject matter of the suit.

6. In the present case despite defendants-respondents have been served
they have not appeared . This Court directed to issue notice to the State of
M.P. since learned Trial Court has directed the plaintiff to pay the court fee in
regard to cancellation of sale deed of smaller house.

7. Having heard learned counsel for the applicant-plaintiff and State and
after perusal of the record and by paying heed to the impugned order, this
Court finds that this revision deserves to be allowed.

8. According to me, learned trial Court while rejecting the compromise
application in respect of the bigger house of which the plaintiff-applicant is in
possession has failed to take into account the provisions of Order 23 Rule 3
CPC which in its amended form came into force with effect from 1.2.1977.
For ready reference, it would be condign to quote Order 23 Rule 3 CPC in
its entirety :- ‘

3. Compromise of suit- Where it is proved to the satisfaction
of the Court that a suit has been adjusted wholly or in part by
any lawful agreement or compromise or where the defendant
satisfies the plaintiff in respect of the whole or any part of the
subject matter of the suit, the Court shall order such agreement,
compromise or satisfaction to be recorded, and shall pass a
decree in accordance therewith {so far as it relates to the
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* parties to the suit, whether or not the subject matter of the
agreement, compromise or satisfaction is the same as the
subject matter of the suit};

{Provided that where it is alleged by one party and denied by
the other that an adjustment or satisfaction has been arrived
at, the Court shall decide the question; but no adjournment
shall be granted for the purpose of deciding the question, unless
the Court, for reasons to be recorded, thinks fit to grant such
adjournment. }

- {Explanation :- An agreement or compromise which is void or
voidable under the Indian Contract Act, 1872(9 of 1872), shall
not be deemed to be lawful within the meaning of this rule.}"

9. According to me, by amending Rule 3 of Order 23, the legislature has
deliberately used the word “whether or not the subject matter of the agreement,
compromise or satisfaction is the same as the subject matter of the suit.” If
this provision is applied in its stricto sensu, it would reveal that the property
which isnot the subject matter of the suit but related to the parties to the suit,
for that property also compromise may be arrived at in the Court and a
compromise decree can be passed if it is arrived at by a lawful agreement.
Hence, Iam of the view that learned Trial Court has acted illegally with material
irregularity in exercise of its jurisdiction while rejecting the compromise
application and by not passing the compromise decree in regard to the bigger
house, the description whereof is mentioned in the compromise applicationas
well as in the plaint. The compromise application is thus allowed in fofo and
the decree passed by the learned Trial Court is hereby modified.

10.  So far as payment of court fee in respect to smaller house which has
been compromised is concerned, since plaintiff has filed the suit that the sale
deed is not binding on him, I am of the view that plaintiffis challenging the
transaction which is voidable and in this regard the decision of Pratap and
another Vs. Punia Bai and Others 1876 JLJ 703 is quite relevant and,
_ therefore, plaintiff is required to pay ad valorem court fee upon it. However,
the respondent/State is only having a right to recover the amount of court fee
from the plaintiff. The State Govt. is free to recover the court fee from the
plaintiff as land revenue if it is not paid.

11.  This revision succeeds and is hereby allowed and the suit of plaintiffis
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hereby decreed in fofo in terms of the compromise which is recorded in para
13 of the impugned order. The compromise application filed in the Trial Court
shall be the part of decree. Registry is hereby directed to draw a decree
accordingly. No costs.

Revision allowed.

- - LL.R. [2014] M.P., 3267
CIVIL REVISION
Before Mr. Justice J.K, Maheshwari
Civil Rev. No 64/2014 (Jabalpur) decided on 14 October, 2014

DEEPAK KUMAR SONI A ...Applicant -
Vs. : ' .
ASHOK KUMAR &ors. - - - ...Non-applicants

Mumctpahttes Act, M.P. (37 of 1961), Section 26(2) &
Municipalities (Election Petition) Rules, M.P. 1962, Rule 19(2). -
Security for the Cost - Applicant has not deposited a sum of Rs. 250/~
as security for the cost of the revision with the High Court "at the time
of presentation" of the petition - Due to non-compliance of the same,
this petition ought to be dismissed - Held - When the decision passed
by the Judge has been challenged by filing the revision before the High
Court u/s 26(2) of the Act, then at the time of presentation, the security
of the cost must be deposited and after pointing out of the defect, if
such deposit is made in the later part of the day, it would not come
within the connotation "at the time of presentation" and it would lead
to consequence of dismissal as specified in the later part of sub-rule 2
of Rule 19 of Election Petition Rules. ) (Paras 2 & 10) -

TACGIfIT ST, 45, (1961 BT 37), &7 26(2), VT TIRGIforaT
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Cases referred :

AIR 1973 SC 2464, AIR 1981 SC 1199, AIR 1995 MP 272, 1997(2)

JLJ 154, AIR 1983 SC 558, (2003) 6 SCC 1386, (2011) 6 SCC 321, AIR
1980 SC 303, AIR 2006 NOC 792(All).

V.S. Shroti with Ashish Shroti, for the applicant.
Imtiyaz Hussain, for the non-applicant No. 1.
Sanjay Dwivedi, G.A. for the non-applicant/State.

ORDER

J.K. MAHESAWARI, J. :~ Assailing the order dated 29.1.2014 passed
by the First Additional District Judge, Harda in Election Petition No.34/2011
declaring the election of the applicant as Councillor from Ward No.12 of V.V.
Giri Ward, Harda, as null and void this petition has been filed under Section
26(2) of the M.P. Municipalities Act, 1961 (hereinafter called as 'the Act’).

2. Non-applicant no.1 by filing I.A. N0.5147/2014 on 20.3.2014 has
raised the preliminary objection regarding maintainability of this petition due
to non-compliance of Rule 19(2) of M.P. Municipalities (Election Petition)
Rules, 1962 (hereinafter referred to as 'Election Petition Rules'). It is said
that as per the requirement of Rule 19(2), the applicant has not deposited a
sum 0f Rs.250/- as security for the cost of the revision with the High Court "at
the time of presentation” of the petition. However, as per the consequence
specified therein, the election petition ought to be dismissed in limine. )

3. Learned counsel Shri Imtiyaz Hussain representing non-applicant no.1
referring Rule 19(2) urged with vehemence that applicant at the time of
presentation of the révision petition under Section 26(2) of the Act challenging
the decision of the Judge has not deposited the sum of Rs.250/- as security
for the cost. Due to non-compliance of the same, this petition cught to be
dismissed. In support of his contenticn, reliance has been placed on the
judgments of Hon'ble Apex Court rendered in the case of Charan Lal Sahu
vs. Nandkishore Bhatt and others AIR 1973 SC 2464 and deltemesh Rein
vs. Chandulal Chandrakar and others AIR 1981 SC 1199. Reliance has
also been placed to the judgment of this Court in the case of Radheshyam
S/o Nandlalji Patidar vs. Jagdish S/o Gangaram Patidar AIR 1995 MP

BN
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272, Lastly, reliance has been placed upon the judgment of 4slam Beg Mirdha
vs. Babulal and others 1997 (2) JLJ 154 wherein Rule 19(2) has been
interpreted and its compliance is held mandatory and non-deposit of the security
alongwith revision was found fatal. It is held by this Court that High Court do
not have any discretion to condone the said lapse. In context of the said
argument it is urged that that this petition may be dismissed due to non-
compliance of the mandatory requirement of the Rules.-

4, In counter to the argument of the non-applicant no.1, learned senior -
counsel Shri V.S. Shroti contends that the requirement of Rule 19(2) of the
Election Petition Rules is mandatory which has been complied immediately -
after presentation of this revision by the applicant depositing the amount of

- security for the cost of the revision. However, the purposive interpretation of

Rule 19(2) ought to be done by the Court. In such circumstances, the
objection raised by the non-applicant no.1 may be dismissed. In support of
his contention reliance has been placed on a judgment of Hon'ble Apex Court
in the case of M. Karunanidhi vs. H.V. Handa and others AIR 1983 SC
558. Reliance has further been placed on another judgment of Hon'ble Apex
Court rendered in the case of D. Saibaba vs. Bar Council of India and
another (2003) 6 SCC 186 and said that interpretation of statute where
literal construction or plain meaning may cause hardship, futility, absurdity or
uncertainty the Court may prefer purposive or contextual construction to arrive
at a more just, reasonable and sensible result. Further, relying upon the
judgment of Hon'ble Apex Court in the case of Mahadev Govind Gharge

and others vs. Special Land Acquisition Officer, Upper Krishna Project,

Jamkhandi, Karnataka (2011) 6 SCC 321 in the context that in procedural
law the purpose and interpretation is always intended to facilitate process of
achieving ends of justice besides expeditious disposal of cases and courts
normally favour i 1nterpretat10n whlch would achieve said object. It is further
satd that the provisions of'the procedural law which have no penal consequence
in default of their compliance and even clothe court with discretion to condone -
same should normally be construed as directory in nature and receive liberal
construction. Leamned senior counsel referring the meaning of "at the time" in
the context of the Words and Phrases State and Federal Court from America
by the Book of Permanent Edition, West Pubhshlng Company submits that
within statute providing that certificate of title duly assigned shall be delivered
to purchaser at the time motor vehicle is delivered, refer to the whole
transaction or series of circumstances and do not literally mean "eo instanti”.
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However, if after filing the revision and on pointing out the defect of non-
deposit of the security for the cost of the revision, it was rectified on the same
day then the words "at the time of presentation” en-grafted in Rule 19(2) of
Election Petition Rules should be construed liberally maintaining this petition.
It is further submitted by him that Chapter 20 of High Court of Madhya Pradesh
Rules, 2008 do not prescribe any mode and manner to deposit the security
for cost, however, on rectification of the defect pointed out by the Registry on
the same day, if this revision is dismissed, then it will run contrary to the
interpretation of the statute and would not be meaningful. In view of the
aforesaid, it is submitted that the objection raised by the non-applicant no.1
may be turned down at threshold.

5. After having heard learned counsel appearing on behalf of the parties
and on perusal of the facts of this case, it is apparent that non-applicant no.1

has filed the election petition bearing No.34/2011 before the First Additional
District Judge, Harda challenging the election of the applicant as Councillor
from Ward No.12 (V.V. Giri Ward, Harda) which was allowed by the order
impugned dated 29.1.2014. By filing this revision under Section 26(2) of the
Act by the applicant on 3.2.2014 order impugned is challenged. On
presentation of this revision, Section Officer has pomted out two defects which
are reproduced as under -

(1)  Legible coples/typed copies-- Typed copy of hand written
Annexure A/8.

(2)  Deposit Receipt-- Receipt of deposit amount Rs.250/- Not
deposited in the High Court Cashier Judicial.

However, on the next date learned counsel for the applicant appeared
and put up the note that "default removed". Inthe record of this petition, an
application submitted by the counsel for the applicant to the Registrar General,
High Court of M.P. in respect to deposit of Rs.250/- as per Rule 19 of the
Election Petition Rules is available by which it was deposited on 3.2.2014 on
the same day. In the said application number of the Civil Revision has also
been specified, meaning thereby after presentation of the revision, it was
registered as Civil Revision alloting its number and when the defect has been
pointed out by the Registry, it has been cured by deposit of Rs.250/- as
reflected from the note of applicant's counsel regarding removal of the defect.
In the said context, while considering the objection raised by non-applicant
no.1, itis to be examined that the compliance of Rule 19(2) of the Election

+4



-y

LL.R.[2014]M.P. D.K. Soni Vs. Ashok Kumar 3271

Petition Rules is mandatory and such compliance has been truly made by the
applicant to maintain the revision at the time of its presentation.

6. In the said context, first of all Rule' 19 of the Election Petition Rules is
required to be referred which is quoted hereinbelow :-

""Revision.- (1) No petition by way of revision shall lie agalnst
any interlocutory order passed by the Judge.

(2)  Atthetime of presentation of the petition for revision
under sub-section (2) of Section 26 against the decision of
the Judge, the petitioner shall deposit with the High court a
sum of Rs.250/- as security for the costs of the revision. If
the provisions of this rule are not complied with the High Court
shall dismiss the petition."

' A bare reading of sub rule 2 it is clear that "at the time of presentation”
of the petition challenging the decision of the Judge, under Section 26(2) of
the Act, the petitioner "shall" deposit a sum of Rs.250/- as security for the
cost of the revision. The later part of sub rule 2 specifies the consequence, if
the provisions of this rule are not complied with, the High Court "shall” dismiss
the petition. In view of the aforesaid, it is apparent that the starting of sub rule
2 emphasize that "at the time of presentation" security deposit should be made,
otherwise consequence of such non-compliance has been specified in the later
part of the said rule using the words, that High Court "shall” dismiss it. Inthe
said context by the judgment of this Court interpreting Rule 19(2) in the case
of Radheshyam (supra) it was held that the requirement to deposit the security
amount for cost under Rule 19 is mandatory. It has further been held that by
filing a subsequent petition-and depositing security at the time of presentation
with an intent to cure such illegality would not amount to cure the same.
However, this Court while dismissing the revision petition, held that, if it is
allowed for the purpose of mamtammg the subsequent petition, it would defeat
the provisions of law.

7. . In another decision of dslam Beg Mirdha (supra), this court has
interpreted Rule 19(2) of the Election Petition Rules and held that while filing
revision petition under Section 26(2) of the Act, the compliance of provisions
of Rule 19(2) of Election Petition Rules is mandatory. It is further held that
the security amount has to be deposited alongwith revision petition and the
High Court has no discretion to condone the lapse. This judgment was
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delivered relying upon the judgments of Hon'ble Supreme Court rendered in-
the case of Charan Lal Sahu (supra) and deltemesh Rein (supra).

8. Learned senior counsel Shri Shroti has placed reliance on the judgment
of M. Karunanidhi (supra) wherein the issue regarding dismissal of election
petition under Section 117 of the Representation of Peoples Act for depositing
the security alongw1th the election petition by way of challan in the name of
Registrar of the Madras High Court in the Reserve Bank of India. It was
urged, that the High Court dismissed the said election petition because the
security has not been deposited in cash as specified in Rule 8 of Madras High'
Court Election Petition Rules 1967 as specified therein. It is submitted by him
that as the manner to deposit was not specified in the rules and deposit was
made by challan at the time of filing, therefore, treating the manner to deposit
directory, which was not specified in the rules, deposit of security was accepted
by way of challan in the name of Registrar. Thus, even in a case where
compliance to deposit security is found mandatory but its manner was not
specified, however, the dismissal of petition by the High Court was set aside.
Inthe facts of present case wherein the amount of security for cost of revision
has been deposited on the same day and date, however, even the compliance
of Rule 19(2) of the Election Petition Rules is found mandatory, this petition
should not be dismissed merely because the deposit was in later part of the
day, which cannot be fatal as it is on the date of presentation of election
petition. :

0. In order to advert the said contention, interpretation of Rule 19(2) of
the Election Petition Rules is necessary, the starting word of sub rule 2 is "at:
the time of presentation" of the petition for revision challenging the decision of
the Judge shall deposit with the High Court a sum of Rs.250/- as security for
the cost of the revision. However, in the first part of Rule 2, it is clear that at
the time of presentation of the petition, the security deposit should be made.
The aforesaid view finds support from the judgment of the Co-ordinate Bench
of this Court in the case of Aslam Beg Mirdha (supra) and Radheshyam
(supra). However, looking to the language of the rule using word "shall" for
deposit, there is no reason to differ from the said view and it is reiterated that
compliance of Rule 19(2) to deposit security for cost is the mandatory
compliance. The later part of this rule starts from the words that if the
provisions of this rule are not complied with, the High Court "shall” dismiss the
petition; meaning thereby in the first part as well as in the later part the word
"shall" has been used. However, the deposit of security of cost is mandatory
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"at the time of presentation” and ifit is not deposited in compliance of the
rules, dismissal is the consequence. In the case of Sharif-ud-din vs. Abdul
Gani Lone AIR 1980 SC-303, E.S. Venkataramiah, J. delivering the judgment
in the case observed that- "Whenever a statute prescribes that a particular
act is to be done in a particular manner and also lays down that failure to
comply with the said requirement leads to a specific consequence, it would
be difficult to hold that the requirement is not mandatory and the specified
consequence should not follow".

10.  In addition to the aforesaid, as per the Major Law Lexicon by P.
Ramanatha Aiyar, 4th Edition 2010 590 the connotation "at the time of
presenting of application” has been dealt with in the context of Section 17 of
the Provincial Small Cause Courts Act, 1887. Referring the judgment of the
Allahabad High Court in the case of Har Kumar Vidyarthi vs. Sudha Devi
AIR 2006 NOC 792 (All) it is held that the expression "at the time of presenting
of application” occurring in Section 17 of the Act means time when application
is presented to the proper officer of the Court. However, in the said context,
if the language of Rule 19(2) is looked into, then it is apparent that at the time
of presentation of the petition for revision the sum of Rs.250/- as security for
the cost of the revision must be deposited with the High Court and as per the
later part of the said Rule if the provisions of this rule are not complied with

then the election petition shall be dismissed. Thus legislature using the word

"shall” in first part as well as in later part expressed the concern in the context
of depositing the security at the time of presentation otherwise the dismissal is
a consequence. Using "shall” makes the compliance of Rule 19(2) strictio
sensu at the time of presentation of the election petition, the deviation from
such non-compliance lead to dismissal of the petition. In the said context, it is
to be held that Rule 19(2) either in first part or later part is mandatory. In
view of the discussion made hereinabove, it is apparent that at'the time of
presentation of the petition for revision if the cost was not deposited, however,
the defect was pointed out by the Section Officer and to rectify the said defect,
the cost though deposited on the same day but subsequently which would not
lead to different consequence to maintain the petition for the Rule 19(2) as
referred in the statute. In such circumstances, the arguments as advanced by
learned senior counsel Shri Shroti relying upon the judgment of M.
Karunanidhi (supra) would not be applicable in this case. Itisnota case
where the whole transaction or series of circumstances requires to comply

. the provisions of Rule 19(2) of the Election Petition Rules. In-fact, itis to bé
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interpreted in the context that when the election petition is presented, the cost
shall be deposited by way of security to the High Court. However, the word
“at the time of presentation of petition" has been used therein to deposit cost
on presentation meaning thereby "eo instanti”. In other words we can say
that as and when the decision passed by the J udge has been challenged by
filing the revision before the High Court under Section 26(2) of the Act then at
the time of presentation, the security of the cost must be deposited and after
pointing out of the defect if such deposit is made in the later partofthe day, it .
would not come within the connotation "at the time of presentation” and it
would lead to consequence of dismissal as specified in the later part of sub
rule 2 of Rule 19 of Election Petition Rules. :

11. Inview of the foregoing discussion, relying upon the Judgment of this
Court in the case of Radheshyam (supra) as well as Aslam Beg Mirdha
(supra) having no discretion with the High Court to condone the lapse of non-
depositing the security of cost of revision at the time of presentation of revision,

. inmy considered opinion objection raised by the non-applicant no.1 deserves -
to be upheld and this petition is liable to be dismissed.

12. Accordingly, upholding the objection filed by the non-applicant no.1,
this petition is hereby dismissed due to non-compliance of Rule 19(2) of Election”
Petition Rules, in the facts. Parties to bear their own cost.

. _ Petition dismissed.
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CRIMINAL REVISION

. Before Mr. Justice J.K. Maheshwari
Cr. Rev. No. 803/2013 (Indore) decided on 15 January, 2014 -

GYANESH . . ...Applicant
Vs.
CENTRAL BUREAU OF INVESTIGATION & an. ...Non-applicant

A. Criminal Procedure Code, 1973 (2 of 19 74), Sections 397,
401, 399, Penal Code (45 of 1860}, Sections 100, 103 & Eviderice Act
(I of 1872), Section 105 - Riglit of Private Defence - The benefit of
general exception u/s 100 and 103 of L.P.C. may be available to the
accused.on discharging the burden in the court and not before the
prosecution agency - The said occasion-is not available to the
prosecution agency including CBI. (Para 26)
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@ TUS §IFAT GIeTT, 1973 (1974 &7 2), GNIY 397, 401, 399,
TUE GI3GT (1860 BT 45), GIRTY 100, 103 § ey IfEIHATT (1872 BT 1),
SIRT 105 — UIgde gloear &7 Jferee — W56, S gRT 100 U4 103 &
Fafa W JuarE F1 A IREE $ e § AR sWifaa faa
WM WX S99a 8 9ear ¢ AR T fo afmtee il @ awe — 99w
Fqux AEIET il 91 9udsr &), sud Adarg i miia 2

B. . Criminal Procedure Code, 1973 (2 of 1974}, Sections 397,
401, 399 ~ Exercise of Revisional Jurisdiction - On the basis of material
available on record, Revisional Court is not supposed to exercise
revisional jurisdiction while setting aside the order of the trial court,
which is based upon well considered reasoning supported by the material
available on record - Therefore, Revisional Court exceeded the
jurisdiction - Impugned order is set-aside. (Para27)

(A qvs glibar Giear, 1973 (1974 &7 2), SIS 397, 401, 399
— gdlgor FfersRar &1 gaiT — afidE X Suds Wrrfl @ ATER Ww®
TR ETad $ AR Smmea 1 sy o afee ww Sudsr -
s g1 waida wfaaify frar 5t 9 99 w amafRa 2, & s
FTd U TEeT AfmRar &1 gatT s aféra a8 — ara: gAEdEr
T g1 afereiar #7 Wfr @ | Tr - sndfua s s

Cases referred

(2010) 9SCC479,2013.AIR SCW 369, AIR 2001 SC 2747, (2001)
8 SCC 522, (2013) 4 SCC 275, 2013 CR.L.R. (SC) 818, AIR 1967 SC
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1978 SC 1568.

Jai Singh with V:vek Singh, for the applicant.
Vivek Sharan, Assistant Solicitor General, for the non-apphcantNo 1/CBL
Raghvendra Kumar & S. Joglekar, for the non-applicant No.2.

ORDER

J.K, MAHESHWARI, J. :- This Revision has been filed under Sections
397, 399, 401 and 482 of the Code of Criminal Procedure being aggrieved
by the order dated 24.06.2013 passed by the IV Additional Sessions Judge-
cum- Special Judge, CBI, Indore in Criminal Revision No.77/2013 whereby
the order passed by the Judicial Magistrate-cum-CBI Judge, Indofe in Special
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Criminal Case No.2/2010 on 29.12.2012 taking cognizance against non-
applicant No.2 [Rajendra Patel] has been set aside, and the matter has been
remitted back to the Judicial Magistrate to decide the application under Section
190 of Cr.P.C., as per the guldelmes issued in the order of revisional court.

2. The facts leading to the case are, for an incidence took place on
5.3.2008 at 10.40 pm within the residential premises of Rajendra Patel, an
intimation has given by him to the police in writing at 1.20 am in the intervening
night of 5-6/3/2008 inter-alia contending that Sandeep Pate] along with three
others persons trespassed the house breaking the gate with Tavera vehicle
bearing No.MP04 CA 2789 at 10.45 pm and one of them fired, which was
missed. In retaliation Rajendra Patel fired two shots, former by means of 12
bore gun and later by means of 315 bore rifle supplied by his wife, thereby
someone received i injury. On the said written report, FIR was registered at’
crime No.107/08 on 6/3/2008 at 3.15 am for the offence u/s 451, 336/34 of
the IPC against Sandeep and three others. Thereafter statement of Rajendra
Patel was recorded by police ws 161 Cr.P.C. first time on 6/3/2008 where, in
addition to the aforesaid prosecution story, it is stated that fire shot was
received to one boy and another on the body of Tavera vehicle. It is also
stated that those accused persons have first reached to the house.of Kamal -
Patel and the vehicle used in offence is also of him. Thus on receiving the
injury the accused persons became panic and flee away from the spotin the
said vehicle.

3. 'On 11/5/2008, Ramvilas Jaat, father of Durgesh Jaat lodged the
Gumshudgi of his son which was registered on 11/5/2008. Thereupon
investigation was done and on completion of investigation offence u/s 302
IPC was registered against Rajendra Patel(non-applicant No.2) and under
section 201/34 IPC against Sudeep Patel, Arun Jaat, Deepak Saran, Manoj
Kushwaha, Amit Patel and others on 5/10/2008 at crime No.524/2008.

4, As the dead body of Durgesh Jaat was not found and recovered by
the police during investigation, therefore Ramvilas Jaat, father of the missing
(deceased Durgesh Jaat) filed a Habeas Corpus petition (W.P.No.11986/
2008) which was decided by Principal Seat, Jabalpur issuing direction to the
Director, CBI to take over the i investigation of both the cases of the incidence
of shooting and death of Durgesh as they are interrelated and'b;ing the
investigation to its logical conclusion in accordance with law, In view of the
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order of CBI investigation passed by the High Court, both the cases were
handed over to the CBI whereypon two cases were registered, the details
thereof are- (1) CBI 1st FIR No. ~RC.5(S)/2008/CBI/SCB/LKO (case of
crime No.107/08), (2) CBI 2nd FIR No. — RC.6(S)/2008/CBI/SCB/LKO
(case of crime No.524/08). :

5. After completion of investigation, a common charge-sheet no.3/2010

_was filed, by CBI in both the FIRs before the Special Judicial Magistrate,

CBI Indore, under Sections 34, 307, 458/304(1I), 201 and 120B of IPC and
under Section 27 of the Arms Act against Sudeep Patel, Deepak Saran, Arun
Jaat, Amit Patel, Manoj Kushwah, Rajesh Lathi, Raghunandan Singh, Kamal
Patel and Sandeep Patel. As Durgesh Jaat died and his dead body was not
found, however, he cannot made accused and in charge-sheeted. It was also
found that by gunshot fire of Rajendra Patel, Durgesh Jaat died, but, the said
fire was shot by him in right to private defence, however, despité allegation
against him, offence under Section 302 IPC was not registered extending

* benefit of right to private defence and challan has not been filed against him.

6. On filing challan, the Committal Court has taken cognizance on the
said charge sheet against the aforementioned accused persons. On

" 03.11.2010, supplementary charge sheet was filed against accused Gyanesh

Jaat also. Thereafter, on 13.1.2011, the court passed the order of committal
to the District and Sessions Judge, Harda. After committal, the Addl. Sessions
Judge, Harda vide order dated 20.07.2011 discharged the accused Kamel
Patel from the offence under Section 120B, 30411, 201 of IPC; whereas
accused Sandeep Patel, Sudeep, Deepak and Arun Jaat were also discharged
from the offence under Section 27 of the Arms Act and directed to face the
trial for remaining offences. Against the order of committal to Harda Court,
Criminal Revision No.703/2011 was Yiled at Indore Bench by Union of India
inter-alia contending that the Additional Sessions Judge, Harda is having no
jurisdiction to try the offences, however, the order to commit the case was set
aside and the matter was remitted back to JMFC, Indore to pass fresh order
of committal. In the said Criminal Revision, this Court while passing the order
dated 17.09.2012 set aside the order of committal court to Additional Sessions
Judge, Harda and directed to transmit the record of the Sessions Trial No.27/
2011 pending before him to the Judicial Magistrate-cum-CBI Court, Indore
for passing the fresh order of committal to Sessions Court, Indore in
accordance with law as expeditiously as possible.
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7. On remittance of the tcase to the Judicial Magistrate-cum-CBI
Court,Indore, an application under Section 190 of Cr.P.C. was filed before
him by the accused Gyanesh Jaat making request to take cognizance of offence
under Section 302 of IPC against Rajendra Patel (Non-applicant No.2)
because he shot fire over the deceased Durgesh Jaat, and on receiving such:
injury he succumbed. The Committal court vide order dated 29.12.2012
allowed the said application and after detailed discussion of the statement of
prosecution witnesses found that sufficient material to take cognizance against
accused Rajendra Patel is available and the action of CBI to not to file charge-
sheet joining him as an accused was not found in accordance with law. It is
observed that the benefit of ri ight to private defence cannot be extended by
the officers of CBI and it may be granted by the court on discharging burden
of accused after considering the said plea in view of the exceptions specified
under Section 100 and 103 of IPC and as per section 105 of Evidence Act,
however, by taking cognizance under section 302 of IPC against Rajendra
Patel summoned him issuing non-bailable warrant of arrest.

8. Against the order passed by the Committal court, non-applicant No.2

Rajendra Patel filed a Criminal Revision No.77/2013 which was allowed by -

IV Additional Sessions Judge, cum Special Judge CBI, Indore vide order
dated 24.06.2013 and the order of Committal Court was set aside with an
observation that the power under Section 190 of Cr.P.C. to take cognizance
conferred to the magistrate is not circumscribed, but while taking cognizance
it is required to consider the case of the revisionist and non-revisionist fall
within the purview of cross-case or counter case It is to be further examined
that both the cases can be tried in one trial and the charge may be framed
against both the persons in one trial. It is further required to be examined that

both the parties may be an accused and witnesses in one prosecution against

each other and the witnesses may be made accused. It is to be further examined
that such trial shall not prejudice the right of both the parties. Thus by setting
aside the order, it was directed that JMFC Court to consider the said points
and to pass the order afresh. Being aggrieved the applicant has assailed the
findings recorded by the Revisional Court filing this revision.

9: Shri Jai Singh, learned senior counsel, appearing on behalf of the
applicant argued at Iength and referring the provisions of Section 190 read
with Sections 207 and 209 of Cr.P.C. submitted that the power to take
cognizance against the accused named in the FIR, though not charge-sheeted

&
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has been conferred to the magistrate under Section 190(1)(b) of Cr.P.C.,
who can take cognizance on consideration of the material available in the
charge sheet filed, and after recording satisfaction. If any order is passed on
due consideration, it cannot be set aside in exercise of the revisional jurisdiction
by the higher court. In support of the aforesaid contention, reliance has been
placed on a judgment rendered by Hon’ble the Apex Court in the case of
Uma Shankar Singh Vs. State of Bihar and another, (2010) 9 SCC 479]

and on a recent judgment in the matter of Nupur Tahvar Vs. Central Bureau
of Investigation & another, 2013 AIR SCW 369. He has also placed reliance
on a judgment of M/s Swil Ltd Vs. State of Delhi and another, AIR 2001

SC 2747 and also on Rajinder Prasad Vs. Bashir and others, (2001) 8

SCC 522., and submitted that the magistrate is having power to disagree with
the police report and may summons to a person named in the FIR not made
accused at the time of filing challan. In support of such contention, reliancé
has also been placed on a judgment of DArup Singh and others Vs State of
Bihar[(2013) 4 SCC 275] and in the case of Dharam Pal & Ors Vs. State

of Haryana & Anr, 2013 Cr.L.R. (SC) 818 by the Bench consisting of five
judges has observed that cognizance against the persons not shown as an
accused in the charge-sheet and the magistrate took cognizance under section
190 Cr.P.C. in a case triable by Sessions Court then after committal the
Sessions Court has right to issue the summons to the said accused. Lastly, it is
submitted by him that the cognizance in a criminal case ought to be taken for
an "offence" and not against an "offender”. In support of such contention,
reliance has been placed on a judgment of the Apex Court in the case of
Raghubans Dubey Vs. State of Bihar, AIR 1967 SC 1167. In the said context,

it is urged that the observations of the revisional court while remitting back
the matter to the Judicial Magistrate cam CBI Court to pass an order afresh
is unsustainable in law,

10.  Shri Vivek Sharan, Assistant Solicitor General, representing the Central
Bureau of Investigation has strenuously urged that the order passed by the
revisional Court is in conformity to law, It is submitted by him that in the
present case the cognizance has been taken by the court long back and the
order of committal was passed on 29.12.2011 to commit the case to the
Sessions Court, Harda. The said order was set aside by this Court in Criminal
Revision No.703/2011 vide order dated 17.09.2012 directing the magistrate
to pass the order afresh of committal to the court of Sessions Judge, Indore.
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Thereafter, the magistrate ceases the power to take cognizance, and ought to

pass the order of committal only, without exercising the power under Section.
190 of Cr.P.C., otherwise if the power is exercised afresh, it would amount to

review of the order taking cognizance passed by the magistrate earlier. In
. support of such contention, reliance has been placed on ajudgment rendered
by Hon’ble Supreme Court in the case of Adalat Prasad Vs. Roopal Jindal
& Others [AIR 2004 SC 4674], Subramanium Sethuraman Vs. State of
Maharashtra & Another [(2004) 13 SCC 324] and Bholu Ram Vs. State

of Punjab and another [(2008) 9 SCC 140]. It is further contended that

after remand by the High Court to pass the order of cominittal by the magistrate,

without condoning the delay of such a long period, passing an order in exercise

of the powers under Section 190 Cr.P.C. is not permissible. In any case, if the

jurisdiction was required to be exercised under Section 190 of Cr.P.C. then it

is obligatory on the magistrate to take report from CBI under Section 156(3}

of Cr.P.C. or to direct for filing a fresh report as per Section 173(8) of Cr.P.C..

In support of the said contention, reliance has been placed on Prakash Singh

Badal Vs. State of Punjab,(2007) 1 SCC 1, Fakhruddin Ahmed Vs. State

of Uttaranchal, (2008) 17 SCC 157, Mona Pawar Vs. High Court of
Judicature of Allahabad, (2011) 3 SCC 496 and Dilawar Singh Vs. State

of Delhi, (2007) 12 SCC 64. The reliance has also been placed on some

other judgments but since they are in the context of Section 319 of Cr.P.C.

which is not relevant at this juncture, thus, those are not being referred.

11.  Shri Raghvendra Kumar, counsel appearing on behalf of respondent
No.2, submits that after passing the order by this Court in Criminal Revision
No.703/2011, the magistrate ceases with the powers to take cognizance under
Section 190 of Cr.P.C. again reviewing earlier order of taking cognizance.
The magistrate has to pass an order from the stage of 207 and 209 of Cr.P.C.
only. On the merits of the case, it is fairly submitted by him that the investigation
has not properly been done by the prosecution agency including CBI with a
view to help the accused persons. At last, he has adopted the arguments
advanced by the learned counsel for CBI on all the points.

12,  After having heard learned counsel for the parties at length and in the
facts and circumstances of the case, it is required to be examihe whether the
order passed by the revisional court setting aside the order of JIMFC cum
CBI Court and remitting back the matter to pass appropriate order on the
. application under Section 190 of Cr.P.C. considering the observations made
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by the revisional court is in accordance with law? It is to be further examined
whether observations made by the revisional court are relevant for a magistrate
while deciding the application under Section 190 of Cr.P.C.? It is further
required to be examined that after setting aside the order of magistrate to
commit the case to court of Sessions Judge, Harda by this Court and on
remitting the matter to the magistrate, he can exercise the powes under section
190 of Cr.P.C.? it is further to be seen while passing the order impugned, the
satisfaction has been recorded by the magistrate and thereafter revisional Court
has rightly exercised the jurisdiction by passing the order impugned?

13.  All the aforementioned question are co-related with each other;
however, to answer these questions, the facts and legal position are required
to be considered simultaneously. As per the prosecution story, it is clear that
on 5.3.2008 at about 10.45 pm accused Sandeep along with three others,
including Durgesh Jaat made criminal trespass after breaking the Gate of the
house of Rajendra patel by a Tavera vehicle. One of the persons boarded in
the said vehicle fired on Rajendra Patel which was missed. In retaliation,
Rajendra Patel made two fires; one by means of 12 bore gun and another by
means of 315 bore rifle supplied to him by his wife on the spot. As per the
statement of Rajendra Patel recorded by the police under section 161 Cr.P.C,
the said fire injury was received to the accused and thereby they flee away
from the spot. It is not in dispute that on crime No.107/2008 offence under
section 451,336 and 34 of the IPC was registered against Sandeep patel and
three others; and one another offence was registered at Crime No.524/2008
under section 302, 201 and 34 of IPC against Rajendra Patel, Sudeep Patel,
Arun Jaat, Deepak Saran, Manoj Kushwah, Amit Patel and others, It is also
not in dispute that as per the order of the High Court passed in WP No.11986/ -
2008 [Ramvilas Jaat Vs. CBI], the investigation was handed over to the
CBI. Thereupon, two FIRs were registered by CBI as aforementioned. It is
also not in dispute that after investigation, CBI filed the charge-sheet no.3/

2010 registering an offence under Section 34, 307, 458/304(1I), 201 and - ‘
120B of IPC and under Section 27 of the Arms Act against Sudeep Patel,

Deepak Saran, Arun Jaat, Amit Patel, Manoj Kushwah, Rajesh Lathi,
Raghunandan Singh, Kamal Patel and Sandeep Patel. In the charge sheet the
name of Durgesh Jaat and Rajendra Patel were shown as accused, but because
Durgesh Jaat died therefore challan has not been filed. The name of Rajendra
Patel has been shown as an accused No. 11 but for the following reasons, the
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charge-sheet has not been filed against him: ‘

“Investigation has further revealed that the accused persons
Sudeep Patel, Deepak Saran, Arun Jat and one more person
alongwith deceased Durgesh Jat had committed the offence of
criminal trespass and house breaking by night and had fired
upon the complainant Rajendra Patel with intention to kill him.
As such the right of private defence of the body and property
of Rajendra Patel extended to causing death in terms of Section
100 and 103 IPC.

From the facts and circumstances of the case and the evidences
oral and documentary and the material exhibits collected during
the course of investigation it has been established that, the
accused persons Sudeep Patel, Deepak Saran and Arun Jat
have committed offences w/'s 34/307/458/304(11)/201 IPC and
sec 27 Arms Act and Rajesh Lathi, Amit Patel, Manoj
Kushwaha, Sandeep Patel and Kamal Patel have committed
offence u/s 120B/304(11)/201 IPC and Raghunandan Singh
w/s 120-B/201 IPC,

Durgesh Jat had committed offence u/s 34/307/458/ IPC and
sec 27 Arms Act. However, since he has died, he can not be
sent up for trial and his name has been mentioned in column
No.12 of this report.

No case is made out against Rajender Patel as his act was
done in exercise of his right to self defence under section 100
and 103 IPC and his name has been mentioned in column ‘
No.12 of this report.”

14.  Inthe aforesaid sequel of facts, it is clear that in a prosecution case,
the name of Rajendra Patel has been specified as an accused but in exercise
of power under Section 100 and 103 of IPC, the CBI officers extending the
benefit of right to private defence, not filed the challan against him, Applicant
‘herein filed an application under Section 190 of Cr.P.C., to take cognizance,
which is allowed by the Committal Court vide order dated 29.12.2012 holding
that in the facts of this case, action of the CBI to not to made accused to

Rajendra Patel and not to file charge-sheet against him is not in accordance

i
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with law. It was also observed that the benefit of right to private defence
cannot be extended by the prosecution agency to him. As per Section 105 of
the Evidence Act, the accused has to prove the said fact in a court discharging
burden lay on him. For the purposes of taking cognizance against him under
Section 190 of Cr.P.C., sufficient material is available on record, however,
taking cognizance non-bailable warrant of arrest has been issued securing
production of the accused Rajendra Patel in the court.

15.  Inthe aforementioned facts of the case, it is to be examined that what
are the powers to the magistrate for taking cognizance of the offence. In this
regard, Section 190 of Cr.P.C. isreproduced below:

“190. Cognizance of offences by Magistrates.-(1) Subject
to the provisions of this Chapter, any Magistrate of the first
class, and any Magistrate of the second class specially
empowered in this behalf under sub-section (2), may take
cognizance of any offence-

(@) upon receiving a complaint of facts which
constitute such offence;

{b) upona poliée report of such facts;

(¢) upon information received from any person other
than a police officer, or upon his own knowledge,
that such offence has been committed.

(2) The Chief Judicial Magistrate may empower any Magistrate
of the second class to take cognizance under sub-section (1)
of such offences as are within his competence to inquire into

or try.”

16.  Inview of the above, itis clear that the magistrate specially empowered
in this behalf may take cognizance of an offence upon a police report of such
facts. Thus, taking cognizance by the magistrate is of an "offence" and not
against "offender". In the process of taking cognizance, magistrate has to

* proceed and enquire into the commission of offence to adjudicate upon the

guilt of the persons before him or may commit to the Court of Sessions for
adjudication of guilt. In the aforementioned facts, the question would be that
having taken cognizance of an offence qua certain accused persons, does the
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Magistrate become defenctus officio in the sense that he is debarred from
proceeding against such other persons as may be found by him to have been
the real culprits, if left out by the person or authority at whose instance the
proceedings had been initiated. The Apex Court in the case of Raghubans
(supra) observed as under: -

“In our opinion, once cognizance has been taken by the
magistrate, he takes cognizance of an "offence" and not the
"offenders"; once he takes cognizance of an offence it is his
duty to find out who the offenders really are and once he comes
to the conclusion that apart from the persorfs sent up by the
police some other persons are involved, it is his duty to proceed
against those persons. The summoning of the additional accused
is part of the proceeding initiated by his taking cognizance of
an offence.” '

17.  The said view has been reiterated by their Lordships in the case of
Hariram Vs. Tikaram [AIR 1978 SC 1568] laying down the law in the
following para which is reproduced as under :

“In the instant case the Sub-Divisional Magistrate tock
cognizance of the offence on the police report, and after taking
cognizance of the offence and perusal of the record he appears
to have satisfied himself that there were prima facie grounds
for issuing process against the respondents. In so doing the
Magistrate did not in our Judgment exceed the power vested
inhim under law.”

18. The Hon’ble Apex Court in the case of Uma Shankar Singh (Supra), in
para 19 and 20, has held as under:

“19. The law is well settled that even if the investigating
authority is of the view that no case has been made out against
an accused, the Magistrate can apply his mind independently
to the materials corntained in the police report and take
cognizance thereupon in exercise of his powers under Section
190(1)(b) CrPC. That is precisely what has happened in the
present case.

20. In the instant case the investigation had been handed

)

g)
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over to CID and both CID and the local police had submitted
their reports in final form exonerating the petitioner of the
allegations made against him in the FIR. However, the Chief
Judicial Magistrate, Siwan took cognizance of the offence under
Sections 302/379 IPC and Section 27 of the Arms Act against
the petitioner. This is not a case where the Magistrate took
recourse to any further inquiry but took cognizance on the
police report itself, which he was entitled to do under Section
190(1)(b) CrPC.”

19.  The Hon’ble Supreme Court recently in the case of Nupur Talwar
(supra) has held that it is imperative for the magistrate to record the reasons
differing with the prayer made by the prosecution agency and if the reasons
have been assigned recording satisfaction, the court not found the order of
issuance of process is at fault because it was supported by plausible reasons.
In the said case, it was also held that against the order issuing process revisional
court cannot go into the question whether reasons given by the magistrate

- were good or bad sufficient or insufficient. The revisional Court can only see

whether the material before the Magistrate to take a view with sufficient
grounds for issuing process is available or not. It is also held that the further
investigation cannot be ordered once cognizance has been taken by the
magistrate on a police report.

20. In the case of Dharam Pal (Supra), Hon. The Apex Court has
observed that a person is not shown as an accused in the charge sheet and if
magistrate took cognizance under Section 190 of Cr.P.C. in a case triable by
the Court of Sessions and order upheld up to the High Court, then on committal
of the case, Sessions Judge is entitled to issue summons. It is observed that
view taken in the case of Kishun Singh (supra) is a correct view disagreeing
with the view in case of Ranjit Singh Vs. State of Punjab [(1998) 7 SCC
149]. Similarly in the case of DArup Singh (supra), it is held that the power
of the magistrate to disagree with the police report and to issue summons to
the persons named in the FIR but not charge-sheeted upon independent
application of mind by the magistrate to the materials on record may be
exercised and it is not required to wait upto the stage 0o£319 of Cr.P.C.

21.  Inthe case of M/s Swil Limited (Supra), the Hon’ble Su;;reme Court
has observed that if a person not joined as accused in charge sheet can be
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summoned at the stage of taking cognizance under Section 190 Cr.P.C. since
at the stage of taking cognizance of an offence magistrate can ascertain from
statement of witnesses examined by investigating officer as to who the offenders
really are, It has been observed that there is no bar under Section 190 Cr.P.C.
that once the process is issued against some accused. on the next date, the
Magistrate cannot issue process to some other person against whom there is
some matetial on record, but his name is not included as accused in the charge-
sheet. ‘

22.  Inthe case of Rajinder Prasad (Supra) while dealing with the said
. issue, the Hon’ble Supreme Court has emphasized about the duties of the
magistrate while taking cognizance under Section 190, 209 of Cr.P.C. The
Court observed that cognizance can be taken by the magistrate of an offence
not included in the charge sheet submitted by the police and thereafter on
being prima facie satisfied on the basis of the evidence collected by the police
about the commission of that offence and also by some persons other than
those arrested by the police then it is the duty of the Magistrate to proceed
against the remaining persons.

23.  Inview ofthe foregoing observations of the Hon’ble Supreme Court,
reliance placed by the counsel for the CBl in Adalat Prasad (Supra) is of no
consequence. It can be observed that the case of Adalat Prasad (Supra) is
on different facts and to answer the different legal issues and not in the context
of taking cognizance against a person shown as accused in the prosecution
case, but not joined accused taking cognizance of offence. The observations
made in Subramanium Sethuraman (Supra) Bholu Ram (Supra) and
Fakhruddin Ahmed (Supra) are also not in the context of the legal issues
involved in the present case. Simultaneously, it can be observed that in the
recent judgment of Nupur Talwar (Supra), the judgments of Mona Pawar
(supra), Dilawar Singh (supra) and Prakash Singh Badal (supra) have been
considered, thus which are of no help to the respondent-CBI.

24.  Asper the judgment of Raghubans Dubey (supra), it is clear that
when the magistrate exercises the power under Section 190 of Cr.P.C. it relates
back to power under Section 207 of Cr.P.C and thereafter power under

- Section 209 of Cr.P.C. can be exercised. In the present case, if court without

taking cognizance against non-applicant no.2 earlier committed the case to
the court of sessions, Harda and on setting aside of such order by the High

K
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Court in Criminal Revision N0,703/2011 passed on 17.09.2012, would not
medn to exercise the power of the magistrate only under Section 209 of Cr.PC.
and to act upon like post-office to commit it to the Sessions Court, Indore
like defunctus officio. As and when the order of committal passed by the
Magistrate is set aside and the matter is remitted back to the Magistrate, he
can exercise the power under Section 190 of Cr.P.C. from the said stage
again looking to the material available in charge sheet and in the facts and
circumstances of the case. The power of the magistrate conferred to him under
the statute is not hampered by the order of remand passed by the High Court.
In this respect revisional court itself in para 12 observed that the power of
magistrate to take cognizance again is not circumscribed or hampered and
such finding has not been assailed by the respondent No.2 taking recourse
before this court, In such circumstances, it can safely be held that on receiving
the case by a magistrate again for committal, the said court can exercise the
power under Section 190 of Cr.P.C, for taking cognizance of an offence against
accused, though not shown in charge sheet.

25.  Inview of the law laid down by the Hon’ble Apex Court in various
preceding judgments, it is clear that if on the basis of a police report a person
has been made accused by a magistrate considering the material brought on
record and satisfying himself to take cognizance, the revisional court ought to
have exercise the revisional jurisdiction looking into the fact whether the power
exercised by the magistrate is based upon the material available or not. In my
considered opinion, looking to the reasonings assigned by the magistrate as
discussed hereinabove it is clear that Rajendra Patel has been made accused
by the Police and the CBI also observing that he is having right to private
defence and by giving benefit of exception of Section 100 and 103 of IPC he
is not made accused by the CBI as apparent from the afore-quoted final
report prepared at the time of filing of the challan.

26.  Inthisrespect, chapter IV of the IPC specifies the general exceptions.
Section 100 deals with exception of right to private defence of the body
extends to causing death. As per the language of aforesaid section, it is clear
that right of private defence of body extends under the restrictions mentioned
in the last preceding section, to voluntarily causing death or of any other harm
to the assailant, if the offence occasioned, in exercise of the right of any of the
descriptions under Section 100 of IPC. If an assault as made may reasonably
cause apprehension that death will otherwise be consequence of such assault
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then right of private defence is available. In the facts of this case, accused
persons may take the benefit of those exceptions. In the said context, chapter-
7 of the Evidence Act deals the burden of proof. As per section 105, the
burden of proving that the case of the accused falls within exceptions, of IPC
is on him. The said burden can only be discharged by him when he is an
accused of an offence and proves the existence of the circumstances proving
his case within any of the general exceptions specified in chapter-IV of the
IPC or within any special exception or proviso contained in any other part of
the code or in any law defining the offence is upon him and on discharging the
burden the Court shall presume absence of such circumstances. In view of
foregoing and looking to the final report of the CBI in the charge-sheet, it is
clear that Sudeep patel, Deepak Saran, Arun Jat and one more person along
with deceased Durgesh jaat has committed an offence of criminal trespass
and breaking of the house at night, who were fired by the complainant Rajendra
Patel (non-applicant No.2). As such the act done by Rajendrapatel in retaliation
causing injury by use of a fire arm to Durgesh Jaat has been assumed the
cause death, thus applying the exception of sec.100 and 103 IPC, he was not
made accused in the charge-sheet. In view of legal position discussed above
it is clear that the benefit of the general exceptions may be available to the
accused on discharging the burden in the Court and not before the prosecution
agency, however, he ought to have first join as accused, thereafter he may
make out a case within the exceptions specified under Section 100 and 103
of the IPC, while adjudication of guilt in the trial. The said occasion is not
available to the prosecution agency at the time’of taking cognizance against a
person of an offence who is an offender. It can be observed here that burden
of proving guilt is on the prosecution agency alike to prove a civil case lies on
a plaintiff, and the similar burden is not on the accused or on the defendant but
they have to discharge the burden to prove their defence as specified, as per
provisions of the Evidence Act. In the present case if the prosecution agency
is of the opinion that Rajendra Patel made an assault by fire arm which caused
injury to Durgesh Jaat, then in such case he ought t6 be joined as accused,
thereafter, before Court he may take a plea of the exceptions available to him
under section 100 and 103 of the IPC discharging burden as per section 105
of the Evidence Act, and Court may pass appropriate orders, but grant of
benefit to one of the accused in lieu of right of private defence is not available
to the prosecution agency including CBL
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27.  Insuch circumstances, for taking cognizance of offence, the satisfaction
recorded by the trial court cannot be said to be illegal warranting interference
by the revisional Court, that too on the ground which are not required to be
examined by the revisional Court. The revisional court while sefting aside the
well considered findings of the order of magistrate has observed that he is
having power under Section 190 of Cr.P.C. but, remitted back the matter on
the observation which are not required to be looked into at the stage of taking
cognizance by magistrate. However, the observation made by the revisional
Court in para 12 of impugned order is unwarranted. It may further be observed
that the revisional Court on the basis of material so available on record are
not supposed to exercise revisional jurisdiction while setting aside the order
of the trial Court which is based upon well considered reasoning supported
by the material available on record. Therefore, the revisional Court exceeded
from the jurisdiction while passing the order impugned, though not conferred
on him under the law as per the judgment of the Apex Court in the case of
Nupur Talwar (supra).

28.  Inview of the forgoing discussions, order passed by the revisional
Court dated 24.06.2013 is hereby set aside and the order of the magistrate is
in accordance to law, therefore, up held. In the facts and circumstances of
this case, parties to bear their own costs.

Order accordingly.

LL.R. [2014] M.P., 3289
CRIMINAL REVISION
Before Mrs. Justice S.R. Waghmare
Cr. Rev. No. 339/2012 (Indore) decided on 11 April, 2014

RADHESHYAM ...Applicant
Vs, ‘
STATE OF M..P. ...Non-applicant

Penal Code (45 of 1860), Sections 107 & 306 - Abetment to
commit suicide - Demand of due loan - Does not amount to instigation
- Demand made by petitioner from deceased did not amount to threats
- Does not amount to abetment to commit suicide. (Para7)
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Cases referred :

Cr.L.J. 2007 (3343), 2003(}) MPWN 73, 2007(II[) MPWN 95,
2007(I) MPWN 20.

Amit Singh Sisodiya, for the applicant.
Suraj Sharma, P.L. for the non-applicant/State.

ORDER

MRrs. S.R. WAGHMARE, J. :- By this revision petition under Section
397r/w 8.401 of the Cr.P.C. accused petitioner Radheshyam has challenged
the order dated 02.03.2012 passed by Additional Sessions J udge, Neemuch
* in Sessions Trial No.60/12 framing charges for offence u/S.306 of the IPC
against the petitioner.

2. Brieffacts necessary for elucidation are that on 01.01.2011 Sarpanch
Radheshyam of village Athawakala received an information that there was a
dead body lying near the Balaji Temple near the Jungle. The body belongs to
an un known male person and merg was registered at No.21/11 under Section
174 of the Cr.P.C. The dead body was identified by'the family members to be
Kamlesh s/o Heeralal Sharma; aged 40 years, resident of Khajuria, police
station Ratangarh, Distfict-Neemuch. The’ merg intimation upon being
investigated, it was found that the deceased Kamlesh had a wife Bhanvaribai,
son Sanjay, brother Nandkishore and cousin Prahalad Sharma and Gulab
Gurjer. The deceased Kamlesh was a driver by profession and had a dispute
with the owner of the truck Radheshyam (present petitioner). The quarrel
arose between his employer and Kamlesh regarding the account at the petrol
pump at Ratangarh and the petitioner had issued threats, as a result of which,
itwas alleged that Kamlesh committed suicide on29.10.2011. The postmortem
was conducted and during the investigation, visra was also preserved and
offence was registered u/S.306 of the IPC against the accused petitioner and
being aggrieved the revision petition filed by the present petitioner.

3. Counsel for the petitioner has vehemently urged the fact that the case
was based on circumstantial evidence and the petitioner has béen falsely
implicated for offence u/S.306 of the IPC and there was not an iota of evidence
on record. Counsel submitted that only statements of interested witnesses
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have been recorded by the police and even if the allegations by the wife of
deceased Bhanvaribai and other witness are considered the only allegations

" available against the petitioner were that he made demand for the return of his

money given to the deceased Kamlesh as a loan from advance salary and
other account such a demand cannot be said to be abetment of the offence to
commit suicide. Counsel placed reliance in the matter of Pramjeetsingh
Chawala v. State of M.P. Cri.L.J.2007 (3343) and Laxmni Prasad
Vishwakarma v. State of MP WN (1) 2003 pg.73 and Devendra Singh v.
State of M.P. 2007(1I) MPWN 95 and Prakashchand v. State of M.P.
2007 (I) MPWN 20 to submit that several decisions of the Court indicate
that demand for due loan does not amount to abetment to commit suicide and
the FIR was quashed. ‘

4. Counsel for the petitioner has also drawn attention of this Court of
Criminal Revision No.816/2001 Laxmi Prasad Vishwakarma (supra) to
urges that this Court had categorically held that borrower saying to creditor
that he may commit suicide does not amount to instigation, any conversation
between borrower and creditor does not amount to abetment to commit suicide
then under the present circumstances the statement of deceased's wife
Bhanvaribai is considered, merely because the present petitioner demanded
back his money it cannot be said that the petitioner had abetted to commit
suicide, Counsel vehemently urged that the learned Judge of the Trial Court
had erred in drawing the conclusion that the threats issued by the petitioner
were ingredients of abetmeént. Counsel submitted that the impugned order
framing charge be set aside.

5. Counsel for the respondent/State per contra stated that the petitioner
was fully implicated in the matter and submitted that at the time of framing of

- charge all that the Court required to do is consider whether prima facie there is

material available of frame charge and proceed against the accused petitioner.
The Court is not bound to consider whether the material is sufficient for conviction.
Counsel submitted that the statement of Bhanvaribai and others witnesses u/S.164
of Cr.P.C. clearly indicated that the petitioner had issued threats to such a extent
as observed by the learned trial Court that the deceased Kamlesh had been
frightened and decided to commit suicide and in the circumstances, it can be said
that the petitioner, who was the owner of the truck had abetted in the commitment
of suicide by the deceased Kamlesh and no infirmity cannot be found in the order
imposing charge by the trial Court. Counsel submitted that the revision petition is
without merit and the same be dismissed.
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6. On considering the above submissions, I find that there isno other evidence
on record to indicate that the accused in anyway abetted suicide. Besides the
diary of accounts as has been produced by the police and alleged to be recovered
from the accused petitioner; clearly indicated that the deceased Kamlesh used to
borrower money heavily from the employer then under the circumstances, it cannot
be said that the demanding money back was an act of harassment to the deceased.
In the matter of Devendra Singh (supra) suicide note contains the name of the
accused petitioner undoubtedly, however the Court held that it cannot be demand
of money orloan amount or the alleged threating in connection with the demand of
money cannot be said to be a provocation for committing suicide u/S.107 of the
IPC, which defines abetment of thing and involvement of instigating or intentionally-
aided by any act of illegal omission and, therefore, there must willful
misreprésentation, or by willful concealment of a material fact which he is bound
to disclose, voluntarily causes or procures for a thing to be done and in the present
case the petitioner was an employer to deceased Kamlesh and the deceased was
in service for quite some time as indicated by the account book. Moreover the
employer is bound to keep account of his money advanced to the employee in the
nature of the business and then in such circumstances, it cannot be said that the
words used in heat of the moment were threats which amount to abetment to
commit suicide,

7. Consequently I place reliance Laxmi Prasad Vishwakarma (supra)
to hold that demand made by petitioner Radheshyam from deceased Kamlesh
did not amount to threats; the test or touchstone as per various authorities
cited above; clearly indicated that the act of the petitioner would not come
under the act of instigation; and if all ingredients of S.107 of the IPC are
scanned in proper perspective it would be clear that there is no instigation or
any illegal omission. Therefore, in my considered opinion there is nothing on
record to show that the petitioner did anything by which it can be said that he
abetted in the suicide of the deceased Kamlesh. I find that the order of framing
charge against the petitioner u/S.306 of the IPC requires to be quashed. It is
hereby quashed. ‘ |

The Criminal Revision is accordingly allowed to the extent here in-
above indicated.

Cc. as per rules.

Revision allowed.
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CRIMINAL REVISION
Before Mr. Justice Subhash Kakade
Cr. Rev. No. 1785/2004 (Jabalpur) decided on 26 August, 2014

PRAKASH SAHU & anr. ...Applicants
Vs.
STATE OF M.P. ...Non-applicant

Criminal Procedure Code, 1973 (2 of 1974), Sections 397/401 -
Applicants were tried for offence u/s 498-A, r/w 34 of LP.C. - They
were convicted for the same - In appeal learned Sessions Judge
acquitted them from the charge punishable u/s 498-A of IPC, but
convicted them for offence punishable u/s 323 & 354 of LP.C
respectively - Held - Where two offences involve two different elements
and different question of facts one offence cannot be said to be the
minor to the other and the conviction cannot be passed in the absence
of specific charge - Minor offence essentially be a cognate offence of
the major offence - Applicants were deprived of from their right of
natural justice to defend - Ingredients of Sections 354 & 498-A of IPC ‘
are entirely different to each other - There is no similarity, correlation,
cognation or commonness between these two sections - Revision is
allowed, applicants are acquitted. ‘ (Paras 22 & 31)

7vg gfpar GRar, 1973 (1974 @71 2), &RT 397,/401 — ALEH. B
HRT 498-T WU ORT 34 @ JFaid quxrg & g AmagswTor &1 faarey
fom T — S @ fay o whwfeg few - aftg A fage ww
ety R ALE. @) ORI 498-Y @ Awia wveg g §
Jiaa frar qig 9 HAL: WLEH. ) OR7 323 9 354 B i q IS
a3 fae ufrg fear — aftfaifRe — o7 < et 4 @ s
a Ud fieT g3 afafds ¥, UF AN &1 =g ¥ Bler T8 wel W
waar v fafyfis st @) aqulefy 3 iofafg oi@ 76 3 o
gadl — Bler JuvE, IS AU BT AAIAS Y | G AU B
AT — AT, ¥ GIRT 354 7 498-Y B weHT [0 U X @ R €@
Pret & — 59 < gl @ W= B WAL, TSR EE, gendaar ar
AT T — (AT AER, ATATHTOT JINE |

Cases referred :

AIR 1996 SC 2439, (2009) 10 SCC 604, (2010) AIR SCW 2809,



3294 Prakash Sahu Vs. State of M.P. LL.R.[2014]M.P.

(2005) 6 SCC 281, AIR 2005 SC 3100, 2005 CRL.J. 3439, (1998) 3 SCC
309, 1998 SCC (Cri) 740, (2004) 1 SCC 215, AIR 2004 SC 536, (2004)
SCC (Cri.) 1259.

None for the applicant.
R.S. Shukla, P.L. for the non-applicant/State.

ORDER

SuBHAsH KAKADE, J. :- Before I dwell upon the factual scenario of
this case pending since the year 2004, I think it appropriate and condign to
refer to a significant aspect. When this more than 10 year old matter was
called, nobody appear for the applicants nor make any prayer for adjournment
from any source or medium. Previously, under same circumstances, the case
was adjourned in the presence of learned counsel for the respondent/State.
Under these circumstances, I did not think fit it appropriate to adjourn this

matter. Under these circumstances I proceeded with the hearing of this case. -

In this context I am profitably refer to the decision of the Apex Court rendered
in the case of Bani Smgh and others vs. State of Uttar Pradesh, AIR 1996
SC 2439,

2. Vide judgment dated 21.07.04 passéd in Criminal Case No.405/2002
learned Judicial Magistrate First Class, Mandla have convicted the applicants

_ for the offence punishable under Section 498-A/34 of IPC and sentenced to

. undergo R.I. for one year and fine of Rs.500/-each. The applicants have
assailed this judgment before the Court of Sessions Judge, Mandla. In Criminal
Appeal No.74/04. Learned Appellate Court though acquitted the applicants
from the charges punishable under Section 498(A) of IPC, but convicting the
applicant no.1 for offence punishable under Section 323 of IPC and applicant
no.2 for the offence punishable under Section 354 of IPC vide judgmient dated
19.11.2004 and sentencing them to pay fine of Rs.2000/- and Rs.6,000/-
respectively with default stipulations, hence, this criminal revision under the
previsions of the Sections 397/401 of the Code.

3. To understand the case of the prosecution clearly it will be profitable
to reproduce the facts of F.I.R. lodged by the complainant on dated
19.04.1999 which reads as under:- :
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4. On the basv_s of FIR lodged by the complainant Smt. Laxmi Bai a
criminal case for the offence punishable under Section 498-A of IPC has
been registered against the applicant No.l Prakash Sahu, husband of
complainant, the applicant No.2 Devkaran Sahu, father-in-law and the three

others relatives of husband Premwati Bai, Punnu and Bajari. After conclusion

ofi mvestlgatlon dunng Crime No. 102/1999.0f Police Station Bichiya, District
Mandla thie challan has been filed before the Court below.

5. Learned trial Court leveled charge for the offence punishable under

_Section 498(A) read with Section 34 of IPC agamst every accused which

reads as under:-
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6. In order to bring home the charges against applicants and other co-
accused persons, the prosecution examined eight witnesses and placed three
documents on record. The defence did not choose to examine any witness.

7. The learned trial Court convicted the applicants for the offence
punishable under Section 498-A/34 of IPC, but acquitted other two co-
accused persons, namely, Premwati and Bajari. Co-accused Punnu Sahu
expired on 28.05.2004 during the trial of the case.

8. Convicted applicants filed a Criminal Appeal before the Sessions Court,
Mandla who in his turn acquitted the applicants from the charge of offence
punishable under Section 498-A of IPC, instead convicted the applicant no.1
for the offence punishable under Section 323 IPC and the applicant no.2 for
the offence punishable under Section 354 IPC and sentenced them as mentioned
aforesaid. Against this acquittal, the respondent State does not prefer any
appeal.

9. The crux of the revision petition is that learned Sessions Judge failed
to see that applicants have not been charge sheeted for the offences punishable
under Section 354 and 323 of IPC nor charges were framed against them for
the same during the trial, therefore, applicants could not be convicted under
these sections. The Appellate Court altered the charge its own at this belated
stage without applying judicial mind and sentenced, due to this aspect the
applicants were deprived of from their right of natural justice to defence. Finally,
itis prayed that revision be allowed and the applicants be acquitted from the
charges punishable under Sections 323 and 354 of L.P.C. which are not minor
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to the offence punishable under Section 498(A) of .P.C., because it is clear
violation of provision of Section 216 and 221 of the Code of Criminal
Procedure.

10.  Shri R.S. Shukla, learned Panel Lawyer for the respondent has
submitted that after due appreciation of prosecution evidence, the learned
appellate Court has found the aforesaid offence proved against the applicants,
which requires no interference. '

I1. Having heard learned counsel for the respondent/State, gone through
the impugned judgment passed by learned Sessions Judge, records of Courts
below and statements of prosecution witnesses, particularly complainant
(PW.3) and her parents Mallu (PW.4) and Sumatiya Bai (PW.5), [ am of the
view that gross error has been committed by learned appellate Court in
recording the guilt of the applicants for the offence punishable under Sections
323 and 354 of IPC instead acquitted them from the offence punishable
under Section 498(A) of IPC. '

12.  Learned Sessions Judge, the senior most judicial officer in the hierarchy
of subordinate judiciary held in para 08 of the impugned judgment presuming
that he is dealing with the case of the prosecution for offence punishable under
Section 354 of the I.P.C. which reads as under:-
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13.  Learned Sessions Judge does not stop here, but further proceeded
and held in para 09 of the impugned judgment on the strength of above
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: mentloned para 08 as he is-dealing w1th the case of assault on woman to
outrage her modesty, which reads as under:- :
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14.  Learned Sessions Judge finally verdict in para 11 of the impugned
judgment, which was totally unwarranted which reads as under:-
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15.  Essential in'gredienfs of offence under Section 498-A IPC are:-
(D  Awoman must be married
GV She must be sub_]ected to cruelty
(ﬁ) _Cruclty must be of the nature of :

@ any willful conduct as was hkely to drive such
womar ; :

(@ to ccmmt suicide;

(b) cause grave injury or danger to her life, limb,
~ eithermental or physical‘ '

() harassrnent of such worhan: -

- (a) w1th aview'to coerce het to meet unlawful
o demand for pr0perty or valuable securlty,
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(b)  oronaccount of failure of such woman

or by any of her relation to meet the unlawful
demand;

(i) - woman was eubj ected to such cruelty by .
L. husbadd of that woman, or
2. "any relat1ve of the husband.
Please see: Bhaskar Lal Sharma vs., Monica (2009) 10 SCC

17604 : (2010) AIR SCW 2809, Sushil Kumar vs: Union of
- India (2005) 6 SCC 281: AIR 2005 SC 3100: 2005
~ Cri.L.J.3439. Cruelty includes merital cruelty also- Pawan

Kuipiar vs. State (1998) 3 SCC 309: 1998 SCC (Cri) 740.

. - . " - . * ' -‘. ta . ‘
(i) . that the person assaulted must be a woman; 4

(i) - that the accused must have used criminal force on her,

and: *

F

(i)  thatthe criminal force must have been used on the
" woman intending thereby to outrage her modesty.

Please see: Vindhadharan vs. State of Kerala (2004) 1
SCC 215 :'AIR 2004 SC 536; Raju- Pandurang vs. State

+ (2004) SCC (Cri) 1259

Essential igjgredielits of the offence under Section 354 of IPC

4

7 Keepmg in mind the above mentloned essent1a1 Ingredxents of Section
354 of LP.C. versus Section 498 (A) of LP.C. even a person having elementary

' knowledge of law will not corifuse that both are totally different offences to

each other, there is no similarity, co-relation, cognation or commonness
between these two sections.

18:

The casein hand does not covers under the prov151ons Sections 21 6,

- 221 of the Code as wrongly mentioned in the revision inemo, it squarely govems

by the provisions of mandate of Section. 222 of the Code which reads as
undet:- | to- :

Ty

. ') When a_inersdn is bcharged with an offence e'onsistirig of several
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partlculars a combination of some only of which constitutes a complete
minor offence, and such combination is proved, but the remaining
particulars are not proved, he may be convicted of the minor offence,
though he was not charged with it.

(2) Whena person is charged with an offence and facts are proved
which reduce it to a minor offence, he may be convicted of the minor
offence, although he is not charged with it.

(3) Whena person is charged with an offence, he may be convicted
of an attempt to commit such offence although the attempt is not
separately charged.

(4) Nothing in this section shall be deemed to authorize a conviction
of any minor offence where the conditions requisite for the initiation
of proceedings in respect of that minor offence have not been satisfied.”

19.  The Section 222 of the Code is in the nature of a general provision
which empowers the Court to convict an accused for a minor offence even
though charge has been framed for a major offence. This section applies to
cases in which the charge is of an offence which consists of several particulars,
a combination of some only of which constitutes a complete minor offence.
The Court can then convict the accused of the minor offence even though he is
not charged with it.

20.  The words 'minor offence’ have not been defined by law; they are to
be taken, not in any technical sense, but in their ordinary sense. The graver
charge in such cases gives to the accused notice of all the circumstances going
to constitute the minor one of which he may be convicted. But the Court must
see that the accused is not prejudiced thereby. In determining the question of
prejudice the nature of the case made at the trial, the evidence given, and the
line of defence of the accused, are matters to be taken into consideration. An
accused can be convicted for a minor offence than charged for, if he had
taken full advantage of cross-examining prosecution witnesses and the questions
put to him under 8.313 of the Code and the answers given by h1m showed
that no prejudice was caused to him.

21.  Thetest of minor offence is not merely that the prescribed punishment
is less than the major offence. Only if the two offences are cognate offences,
wherein the main ingredients are common, the one punishable among them

&
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with a lesser sentence can be regarded as a minor offence vis-a-vis the other
offence. The major and minor offences must be cognate offences, which have
the main and principal ingredients in common.

22.  This section does not enable a Court to convict an accuse of a major
offence, when he is charged with a minor offence.

Where two offences involve two different elements and different
questions of facts, one offence cannot be said to be the minor to the other and
the conviction cannot be passed in the absence of specific charge. An accused
charged with one offence cannot be convicted of an offence of an entirely
distinct and different type of offence merely because the facts proved constitute
aminor offence for the simple reason that he had no notice of the offence and
was not provided that opportunity for defending himself for such a different
and distinct offence. The minor offence should be composed of some of the
ingredients constituting the main offence and be a part of it. In other words
the minor offence should essentially be a cognate offence of the major offence
and not entirely a distinct and different offence constituted by altogether
different ingredients.

23.  Ttiscrystal clear from the plain reading of above mentioned F.LR.
that the complainant's intention was firstly to point out the reason behind
subjecting her to cruelty by the husband and relatives of the husband. In second
portion of F.I.R. she mentioned the way in which husband and relatives of
husband committed cruelty against her, tortured her, cause grave injury or
danger to her life, limb, either mental or physical for fulfillment of unlawful
demand for property or valuable security.

24.  Inother words plain reading of F.I.R. goes to show clearly that it was
never her intention to register the case against the applicant No.2 for the
offence punishable under Section 354 of LP.C. assault or using criminal force -
to woman with intention to outrage her modesty. Her intention was to register
a case against the husband and relatives of husband for the offence punishable
under Section 498(A) of LP.C. and nothing else.

25.  The police rightly gathered the above intention of the complainant,
hence, registered the crime for the offence punishable under Section 498-A
of IPC and after completion of investigation charge-sheet has been filed for
this offence only.
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26.  Learned JMFC was also very much clear in his mind when he leveled
charges against the applicants and other co-accused persons on the basis of
F.LR. and other collected evidence by the prosecution for the offence
punishable under Section 498(A) read with Section 34 of IPC i.e. for the
offence where a married woman subjected to cruelty or harassment with a
view to meet unlawful demand for property or valuable secunty by her husband
on any relative of the husband.

*

27."  Whenaccusedis charged for offence under S. 304-B for dowry death,
he can be convicted for offence under S. 498(A) as ingredient of cruelty is
common in the two offences.

28. Inanycase charée of offence punishable under Section 354 of L.P.C.
i.e. the accused assaulted or must have used criminal force on a woman
intending thereby to outrage her modesty is not minor to that of charge

punishable under Section 498(A) of L.P.C. The ingredients of both the sections .

" are not similar even related with the woman because section 498(A) of LP.C.
is related with the married woman only whereas Section 354 of L.P.C. covers
womanhood i.e. each and every woman irrespective of her matnmomal status
or her age.

29. * Where the prosecution has not been able to bring home the guilt of
accused in respect of an offence under S. 376 LP.C., but, however outraging
the modesty of woman being a lesser offence than rape, when from the facts
proved such an inference can be drawn accused shall not be prejudiced if he
is convicted for the lesser offence under Section 354 of L.P.C.

30. Where accused is charged under Ss. 376/511 IPC, and the charge is
not proved, he can be convicted for minor offence under Ss.-354 and 366
IPC proved against him. :

31.  Inthe light of above mentioned facts and circumstances of the case

after perusal of the impugned judgment it is simply clear that learned Sessions -

Judge altered the charge its own at belated stage of appeal without applying
judicial mind that the applicants were deprived of from their right of natural
justice to defend and also without keeping in mind essential ingredients of
Section 354 of IPC versus Section 498(A) of IPC as both are entirely different
offences to each other, there is no simildrity, correlation, cognation or
commonness between these two sectlons

32 * Ttwasnot open to learned Sesswns J udge Mandla in appeal to change

[ ¢]

s
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the conviction from one offence to another offence which is not 2 minor offence.
Thus, the plea of the applicants that the omission of charge under S. 354 of
LP.C. has prejudiced them or that there has been failure of justice is very
much availablé to them. '

33.  Onthe basis of the aforesaid discussion, this revision filed by the
applicants Prakash Sahu and his father Dev Karan is hereby allowed because
learned Sessions Judge, Mandla committed grave error. Hence, their conviction
as well as sentence directed for the offence punishable under Sections 323
and 354 of .P.C. respectively, are hereby set aside and the applicants are
acquitted from the charges of the offence punishable under Sections 323 and
354 of IPC.

34.  Theapplicants would be entitled to get the fine amount back, if they
have deposited the same before the learned trial Court.

35. A copy of this order be sent to the Courts below along with their
records for information.

Revision allowed,

LL.R. [2014] M.P., 3303
MISCELLANEOUS CRIMINAL CASE
Before Mrs. Justice S.R. Waghmare
M.Cr.C. No. 26/2014 (Indore) decided on 30 April, 2014

SURESH ...Applicant
Vs.
STATE OF M.P. ...Non-applicant

Narcotic Drugs and Psychotropic Substances Act (61 of 1985),
Section 8/18 r/w Sections 29, 37, 42 & 67 - Accused supplying
contraband opium more than commercial quantity to the co-accused -
Cannot be released on bail generally - Application for grant of bail is
rejected as being without merit. (Para 6)
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Cases referred :

(2007) 6 SCC 410, (418), (2008) 4 SCC 668, (2009) 16 SCC 496,
1997(11) MPWN 173, 2008(4) M.P.H.T. 311(SC), 2001 SCC (Cri.) 1520.

Sunil Jain, for the applicant.
Suraj Sharma, for the non-applicant/State.

ORDER

: MRgs. S.R. WAGHMARE, J. :- By this application filed under section
439 of the Cr.P.C., applicant Suresh has moved the application for grant of
bail being implicated in crime No.518/11 registered by police station Neemuch
Cantt. District- Neemuch for offence under Sections 8/18 r/w 29 of NDPS
Act.

2. Counsel for the applicant has vehemently urged the fact that the
applicant has been falsely implicated in the matter. He submitted that there is
not an iota of evidence on record excepta memo under Section 27 of the
Evidence Act of co-accused Balkishan and Omprakash. It was stated by the
co-accused that the contraband weighing 10 kg of opium found in the Bolero
Jeep was supplied to them by the present applicant Suresh and except this
piece of evidence, there is nothing on record against the applicant. Moreover
Counsel submitted that the investigation is complete and the applicant is not
required for any other investigation. He candidly admitted that this is third
application moved on behalf of the applicant and that there is one other case
for offence under Sections 376, 366 & 366/34 of the IPC registered against
the applicant. He had been convicted and sentenced to three years R.L;
however, the Criminal Appeal is pending before this Court. More importantly
Counsel urged the fact that the conviction cannot be based on the statement
of co-accused under Section 27 of the Evidence Act. It is only a corroborative

peace of evidence and relying on several cases, Counsel submitted that the -

facts disclosed under Section 27 of the Evidence Act can be used only against
the person making disclosure and not against any other person. Similarly he
submitted that Section 67 of the NDPS Act was also different from Section
27 of the Evidence Act and only an authorised officer under the provisions of
Section 42 of the NDPS Act during the course of any enquiry in connection
with the contravention of the provisions of the NDPS Act with intention to
collect the information and if any person voluntary intending to give confessional

)
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statement may record the same and if ultimately it is found that the confessional
statement was recorded voluntarily by the person concerned, then that
statement is admissible in evidence and can be used for the person making the
same. However, Counsel urged that even such a statement under Section 67
of the NDPS Act, is not admissible and in the present case coaccused persons
have implicated the applicant; then there can be no conviction of that person
only on the basis of their statement. He relied on (2007) 6 SCC 410 (418),
(2008)'4 SCC 668 & (2009) 16 SCC 496. He also relied on Sharif Vs.
State [1997(I) MPWN 173, Gotulal Vs. State [Cr.R. No.650/02], Sadique
Vs. State [Cr.R. No.383/03 & Kanhaiyalal Vs. State [Cr.R. No.652/2000
to bolster his submissions. Besides he produced a list of cases in which the
applicant accused solely on the basis of memo prepared under Section 27 of
the Evidence Act was granted bail by the Court in several cases ie. M.Cr.C.
No.6722/12 (Prahlad Vs. State of M.P.), M.Cr.C. No.156/13 (Kailash
Vs. State of M.P.), M.Cr.C. No.1571/13 (Shivlal Vs. State of M.P) M.Cr.C.
No.154/13 (Bhagwatilal Vs. State of M.P,), M.Cr.C. No.6556/13 (Dilip

" Singh Vs. State of M.P.), M.Cr.C. No.711/13 (Vinod Singh Vs. State of

M.P.) and-M.Cr.C. No.4850/13 (Bhopalsingh Vs. State of M.P.). Counsel
prayed for grant of bail since the applicant has been arrested on 22,7.2012.

3. Counsel for the respondent State per contra has opposed the
contentions put forth by the Counsel for the applicant and categorically stated
that the accused has already been convicted for another offence and does not
deserve any sympathy. Besides more than the commercial quantity of the
contraband as prescribed under the provisions of the NDPS Act i.e.
contraband opium weighing 10 kg was seized from the possession of co-
accused Balkishan and Omprakash and although their memos have been
prepared under Section 27 of the Evidence Act, the case of the petitioner
being supplier is hit by Section 37 of the NDPS Act which bars grant of bail
to the accused since more than commercial quantity of contraband opium has
been recovered. Besides Section 67 of the NDPS Act empower the officers
when read with Section 42 of the NDPS Act and such statements are
admissible in evidence. Counsel prayed for dismissal of the application primarily -
on the grounds that looking to the gravity of the offence and the bar under
Section 37 of the NDPS Act. He urged that the application is without merit.

4, On considering the above submissions, and looking to the materials *
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available in the case diary, I find that bail cannot be allowed to the present
applicant. However, dealing with the controversy raised regarding the
admissibility of the statements under Section 27 of the Evidence Act recorded
first; I find that unless it is established that the statements were obtained by
the officers by subjecting the accused to coercion or procured under duress
the statements are admissible in evidence under Section 67 read with Section
42 of the NDPS Act.

5. Moreover considering the fact that the applicant is a supplier and
admittedly was not found in the conscious possession of the contraband.
However his implication under the circumstances would have to be based on
the evidence recorded by statements of the co-acc¢used who were found in
possession of the contraband and such statements would have to be relied on
by the trial Court and there is no deviation from the fact as directed by the
Apex Court in the matter of Kanhaiyalal Vs. Union of India reported in
2008(4) M.P.H.T. 311 (SC) whereby the Apex Court has considered the
gravity of Sections 42 & 67 of the NDPS Act and held that confessions
recorded by an officer under Section 67 of the NDPS Act are not hit by the
bar under Sections 24 to 27 of the Evidence Act and the Court held thus:

“Therefore, a confessional statement recorded by such
officer in the course of investigation of a person accused of an
offence under the Act is admissible in evidence against him. It
was also held that power conferred on officers under the NDPS
Act in relation to arrest, search and seizure were similar to
powers vested on officers under the Customs Act.”

And the Court further held thus:

“that an officer vested with the powers of an Officer-
in-Charge of a Police Station under Seciion 53 of the above
Actisnot a“Police Officer” within the nﬁ%aning of Section 25
of the Evidence Act, it is clear that a statement made under
Section 67 of the NDPS Act is not the same as a statement
made under Section 1610of the Code, unless made under threat
or coercion.”

6. In the instant case I find that the statements have been recorded by
the investigating officer Shri Avinash Shrivastava Sl and there are two testifying
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witnesses Don @ Shafiq Khan and Dhansingh and so under the circumstances
the bar would not be applicable and what is to be seen prima facie at the time
of granting bail is whether there is a prima facie case against the accused ?
Rest of the arguments put forth by the Counsel for the applicant would be
considered at the time of final hearing and conviction if any. And considering
the Section 27 of the Evidence Act, the plea requisite for admissibility of the
memo under Section 27 is that the information or disclosure received by the °
police officer should be free from any ailment of compulsion and there is no
bar as such against respondent. Such information in evidence cannot be
discarded merely because it amounts to a confession. It has also been clarified
by the Apex Court that the confessional part is admissible so far as it pertains
to such information or part of it which relates distinctly to the fact discovered
by means of information furnished. Hence the incriminating factor is that some
fact.should be discovered which was not within the knowledge of the police
officer at the time of the investigation. Under the circumstances, the source of
supply of contraband is against the applicant and shall be considered by the
Trial Court at the time of his conviction and final hearing, At present it would
be profitable to consider the matter of State of M. P. Vs. Kajad reported in
2001 SCC (Cri) 1520 that “Section 37 of the NDPS Act enjoins thata person
accused of an offence punishable for a term of imprisonment of five years or
more, shall generally be not released on bail. Negation of bail is the rule
and its grant an exception under sub-clause (ii) of clause (b) of Section
37(1). For granting the bail the Court must, on the basis of the record produced
before it, be satisfied that there are reasonable grounds for believing that the
accused is not guilty of the offences with which he is charged and further that
he is not likely to commit any offence while on bail. It has further to be noticed
that the conditions for granting the bail, specified in clause (b) of sub-section
(I) of Section 37 are in addition to the limitations provided under the Code of
Criminal Procedure or any other law for the time being in force regulating the
grant of bail. Liberal approach in the matter of bail under the NDPS Actis
uncalled for.”

Besides itis a recorded fact that there is already a conviction against
the present applicant in another case. In view of the above, the application for
grant of bail is rejected as being without merit.

Application rejected.
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- LL.R. [2014] M.P,, 3308
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice M.K. Mudgal
M.Cr.C. No. 2926/2013 (Jabalpur) decided on 17 July, 2014

RAJU & ors. ...Applicants
Vs. ‘
STATE OF M.P. ...Non-applicant

- Criminal Procedure Code, 1973 (2 of 1974), Section 482,
Evidence Act (1 of 1872), Section 165 - Documents pertaining to medical
report of injured were taken on record - Same were produced by the
prosecution in compliance of the direction of the trial court - Held -
Since the documents are necessary for just decision and also for proving
the nature of injury, trial court has properly used its discretion as Court
was having power to order production of necessary documents u/s 165 -
of the Evidence Act - Trial Court has rightly allowed the application -
Petition is dismissed. (Paras 5 & 6)

TS FREAT IR, 1973 (1974 BT 2), E[IRT 482, WIeY SIfer37 (1872
T 1), &RT 165 — aed & fafecar yfides ¥ vdfta oW afi|de w®
fad 1@ — S9a &t Ao g1 ARy = @ Py 9 sgarea
¥ ywga fea ar — aftifraiRa — fs stua ot @ afa @7 axmfy ot
gifad av1 @ fod Y Twmdw smaws €, fRawer =maraw 3 sfaa v9
} s fdeRer =1 gaiw fear Star £ wen sftiffrs < arr 165 @
Fatd FraAd F AT THART INGT B P ATRY <1 37 ufaw 2
— fraror =TeE 4 Sfia vU ¥ adEw woR fear — aifaer @i

Cases referred :
AlIR 1959 MP 290, 2004(2) MPHT 53.

Sourabh Bhushan Shrivastava, for the applicants.
B.P. Pandey, P.P. for the non-applicant/State,

ORDER
M.K. MubgGaL, J. :- Heard argument both the parties.

Pétitioners have filed this petition under Section 482 of Cr.PC for
quashment of the order dated 20-02-2013 passed by the Court of Second



"W

~3

LL.R.[2014]M.P, Raju Vs. State of M.P. 3309

Additional Sessions Judge, Gadarwara in S.T. No. 125/2010, whereby the
additional medical report filed by Dr. A.S. Bansal was taken on record.

2. Learned Counsel for the petitioners submits that learned Trial Court has
committed error in taking additional documents as medical report on record,
whereas tha said documents were not earlier filed along with the charge sheet.
Further the order passed under Section 311 of the Cr.PC is totally erroneous.
Counsel further contends that the documents along with application, dated
22-12-2011, in connection with bed head ticket and papers concerning prescription
by City Hospital, Jabalpur ought not to have been allowed in the case because the
prosecution could not be permitted to fill up lacuna of the investigation. Learned

Counsel for the petitioners prayed for setting aside the impugned order. '

3. Learned Public Prosecutor opposing the submissions made on behalf
of the petitioners has submitted that the learned Trial court has used the
discretion properly in allowing the application and taking the documents on
record, as the said documents, are necessary for just decision of the case.
Counsel further contends that the injured was treated in the City Hospital,
Jabalpur by Dr. A.S. Bansal, whose statement has to be recorded before that
Trial Court. When it was found by the learned trial Court that the papers.of
treatment have not been filed on the record, the learned trial Court directed
to the prosecution for producing the documents. In consequence of the said
order the aforesaid documents have been produced on record. Therefore,
the petition filed by the petitioners be dismissed.

4. Arguments were considered.

5. Petitioners are being tried before the trial Court under Sections 323,
324, 506-B, 294 and 326/34 of IPC. The offence under Section 326 of IPC
is a serious offence. To prove the grievous nature of injury it was necessary
for the trial Court to call the papers of the treatment of the injured, who was
treated by Dr. A.S. Bansal in the City Hospital, Jabalpur.

6. The statement of Dr. A.S. Bansal is to be recorded in this case to
prove the injury and nature of injury of the injured. In view of the facts and
circumstances of the case it is concluded that the learned trial Court has properly
used its discretion in taking the documents on record, Under Section 165 of
the Evidence Act as the trial Court has the power to order production or
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admit of the necessary document to the end of justice. In this regard the
judgments in case of Shantilal and Others Vs. State of M.P. AIR 1959 M.P.
290 and Mahesh Jethani and Others Vs. State. of M. P. 2004 (2) MPHT, 53
may be perused. '

7. Keeping in view of the aforesaid facts and circumstances, this Court
- comes to the conclusion that the trial Court has not committed any error in
allowing the application, the petition, being devoid of merit, is hereby dismissed.

Copy of the order be sent forthwith to the concerned Coutt.

Petition dismissed.

LL.R. {2014] M.P., 3310
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice Subhash Kakade
M.Cr.C. No. 1324/2014 (Jabalpur) decided on 30 July, 2014

NAVEEN & ors. ...Applicants
Vs.
STATE OF M.P. & anr. ...Non-applicants

Criminal Procedure Code, 1973 (2 of 1974) Section 482, Penal
Code (45 of 1860) Section 498-A - Quashment - The settlement arrived
at between the parties in form of compromise petition filed before the
appellate court and submission made before High Court is a sensible
step that will benefit the parties will give quietus to the controversy
and rehabilitate and normalize the relationship between them - The
continuation of criminal proceedings would tantamount to abuse of
process of law - Criminal proceeding is hereby quashed. (Para 8)

TvS TIFAT GRAL, 1973 (1974 T 2) €IVF 482 TUS WiRaT (1860 T
45) ST 498—Y— FFrERT FUT G — USSR @ wey, s <Ay @
HE URgd Hsiar afreT 3 wU ¥ WEid W wga dX 9w [T $
e frar R FrdET (6 wiEer) WY1 A @ R wEerl @ | g,
@ g ®t Ta s SR 5 e 9= d9E B gEseni iR e S0
_ miftee wriafar s <emr Ry 2w o7 gewRiT g — veg g
Tftes wrdard AR | '
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Cases referred :
(2012) AIR SCW 5333.

R.P. Prajapati, for the applicants.
Umesh Pandey, G.A. for State/non-applicants No. 1.
Sandeep Koshta, for non-applicants No. 2.

ORDER

Supnasu KaKapE, J. :- This application under Section 482 of Cr.P.C.
has been filed by the applicants for quashing of Criminal Case No.1633/2006,
pending in the Court of learned Judicial Magistrate First Class, Katni.

2. On the basis of complaint lodged by the respondent no.2 Smit. Shaili
Mishra a criminal case for the offences punishable under Section 498-A/34
of IPC and Section 3 and 4 of Dowry Prohibition Act has been registered
against the applicant No.1 Naveen, husband, applicant No.2 Ram Pratap,
apphcant No.3 Smt.‘Sakuntala and applicant No.4 Niharika, husband’s sister.
After conclusion of investigation the challan has been filed before the learned
I.M.F.C., Katni. Vide judgment dated 07.05.2011 learned trial Court
acquitted the accused applicants No.1 to 4 from the charges punishable under
Section 3 and 4 of the Dowry Prohibition Act, but convicted them for the
offence punishable under Section 498-A of IPC.

3. The applicants preferred appeal against their conviction and
punishment. During trial of Criminal Appeal No.98/2011 before Special Judge
(SC/ST Act), Katni, the complainant/respondent no.2 filed two applications
as envisaged under Section 320 (1) and 320 (2) of Cr.P.C. The learned
Appellate Court endorsing such application for compounding, however,
declined to discharge the applicants from Section 498-A of IPC on the ground
that such offence is not compoundable.

4. The question which now remains to be answered is whether since the
offences under Section 498-A/34 of IPC is not compoundable, the proceedings
of complaint case could be quashed.

5. Tt is apparent from the hﬁpugned order of the Appéllate Court annexed
with the petition that the respondent No.2 has entered into compromise with
the applicants voluntarily without any undue influence or coercion so till this
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extent, no further verification is required,

6. Learned counsel for the parties submitted at the bar that their clients
have amicably resolved their disputes and there is no likelihood of any kind of
dispute between them. It is pertinent to mention here that dispute between the

parties is of private nature and having no adverse effect on the society as the

nature is personal.

7. The Apex Court in the case of Gian Singh vs. State of Punjab and
another 2012 AIR SCW 5333 considered the relevant provisions of the Code
and concluded as under:-

“The power of the High Court in quashing a criminal proceeding
or FIR or complaint in exercise of its inherent jurisdiction is
distinct and different from the power given to a criminal court
for compounding the offences under Section 320 of the Code.
Inherent power is of wide plenitude with no statutory limitation
but it has to be exercised in accord with the guideline engrafted
in such power viz; (i) to secure the ends of justice or (ii) to
prevent abuse of the process of any Court.”

8. Since the parties had buried the hatchet by amicably settling their
disputes, this Court could allow the matter to be compounded. In the totality
of the circumstances, I am of the view that the settlement arrived at between
the parties in form of compromise petitions filed before the learned Appellate
Court and as submissions made by their learned counsel today before this
Court is a sensible step that will benefit the parties, give quietus to the
controversy and rehabilitate and normalize the relationship between them, In
light of compromise between the parties for offences related to matrimonial
disputes chances of recording of conviction against the petitioners are remote
and bleak and the entire exercise of trial is destined to be exercise of futility.
The continuation of criminal proceedings would tantamount to abuse of process
of law.

9. It is pertinent to mention here that the relief clause is not complete as
the litigation between parties now pending before learned Appellant
(sic:Appellate) Court Katni. '
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10.  Inthe above facts and circumstances of the case the answer of question
giving in affirmative and resultantly this petition under Section 482 of Cr.P.C.
has been allowed for quashing of Criminal Appeal No.98/2011 pending before
Specw.l Judge (SC/ST Act), Katni, is hereby quashed. The applicants are
acquitted from the offences punishable under Section 498-A/34 of IPC.

11.  This application accordingly disposed of.

12.  Letacopy of this order be sent to the learned Appellate Court Katni
for intimation and necessary compliance.

13.  Before parting with the case it will be'in larger public interest that a
copy of this order be personally forwarded by the Registry office to the Chief
Secretary of the State of Madhya Pradesh to take necessary action, if advisable
so to bring Section 498(A) of Indian Penal Code, 1860 under the category of
offence compoundable under the provisions of Section 320 Table 2 of the
Code of Criminal Procedure, 1973 as made compoundable in other State/s
with appropriate conditions.

Application disposed of.

LL.R. [2014] M.P., 3313
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice Subhash Kakade
M.Cr.C. No. 2053/2013 (Jabalpur) decided on 26 August, 2014

SADHE PRASAD ...Applicant
Vs.
SANTOSH KUMAR _ ...Non-applicant

Criminal Procedure Code, 1973 (2 of 1974), Section 482 ~
Quashing of Charge - Applicant and sister of respondent, who is a
practicing lawyer are husband and wife - Applicant's wife filed an
application u/s 127 of Cr.P.C. for enhancement of amount of
maintenance - Applicant filed a transfer application contending that
respondent and his sister publicly claiming with proud that the decision
will be in their favour, because they regularly visit the house of Judicial
Magistrate and therefore the applicant apprehends that he will not get
justice from that court - Case was transfered to another Court -

S
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However, on the basis of above written label complaint was filed by
respondent and Magistrate framed the charge u/s 500.0f IPC against
the applicant - Held - On the basis of available record and the fact that
the publication of written 'words' are duly proved, prima-facie
commission of offence punishable u/s 500 of IPC is made out - There is
no material to show that the allegations are mala fide, frivolous or

vexatious - No interference is warranted - Petition is dismissed.
(Paras 2,3,7 & 15)

TUS FiHAT WIETT, 1973 (1974 @71 2), ST 482 — IT0T IFralfEa
far wrar — ase Y el @) ve7 o gwaa o 2, gfi—ueh @
—~ HETH B TN UM, B ORI 127 B Awdid, FROT wheor @) i
el S 8Y ETT WA a1 — s F ofawer ¥ e T AP
& e yega a5 gwgefl st s 957 wis @ edwfe v @ gmEr
m@%‘%ﬁdﬂﬁq&#‘ﬁmﬂﬁaﬁvﬁamﬁm
G T P X Am-—wd ¥ FiX gufaw amdee @ a@wiel € fr 99
AT 9 SY =g T T — gever S = =T ® aqi fear
AT - g, SRE $ e ) gweff gr1 faRad dger Rrerrw aqa
@ TE i g F y[dce @ faeg WLEW. ¥ ORT 500 @ ofdid
Ry faxfra frar — afifefRa — Sveeg aftree @i 39 9er @ s
R o5 fafam “weat & goraw o W w0 ¥ Grfdd fear T, gem
AT AL H. B GRT 500 & Fava sve-a oy fHar o arfy
giar @ — 7% wuld @ fay oI wnrh = 5 afr@er sy, o8
IT WA A 9161 & — §WET T e & — ThieT |l |

Cases referred :

(2010) 3 SCC (Cri.) 138, (2010) 6 SCC 243, AIR 1998 SC 889,
AIR 1995 SC 4100, AIR 1997 SC 415.

Y.P. Sharma, for the applicant.
F.K. Verma, for the non-applicant,

ORDER

SupHAsH KAKADE, J. :- This petition under Section 482 of the Criminal
Procedure Code, 1973, here-in-after in short the Code, has been filed by the
applicant against impugned order dated 22.12.2010 of rejection passed by
the learned Additional Upper District Session Judge, Singrouli, by which

-
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revision preferred by the applicant for quashing the charge framed against
him punishable under Section 500 of the IPC by learned Judicial Magistrate
First Class Deosar, District Singrouli, has been rejected.

2. To understand the say of the applicant Sadhe Prasad clearly we will
g0 back in the year 1980 when Lalita Bai, sister of the respondent Santosh
Kumar was married with him. Since 1984 this couple, Sadhe Prasad and
Lalita Bai were living separately. Lalita Bai filed an application for maintenance
in the year 2000. Thereafter she filed an application under the provisions of
Section 127 of the Code, for enhancement amount of maintenance for her
daughter Indira before learned Judicial Magistrate First Class, Devsar, District
Sidhi. In that proceedings the applicant enters his appearance by filing reply
denying the averments made in the application with this fact that Lalita Bai is
living in adultery.

3. Here the problem crop up, when this maintenance enhancement case
was fixed for final arguments on 09.11.2006. Prior to this date, anyhow the
applicant came to know this fact that Santosh Kumar and Lalita Bai publicly
claiming with proud that the decision-will be in their favour, because they
regularly visits the house of learned Judicial Magistrate. The applicant shocked
to hear this declaration, hence immediately rushed to the Court of competent
jurisdiction and filed a transfer application (Annexure D-1) under the provision
of Section 410 of the Code. In this transfer application (Annexure D-1) the
applicant mentioned following facts, which are root cause of this criminal
Litigation reads as under:-

6 TE [ SR BT 915 VSABHE T FAN F
JggY AT ¥ gETerT FYaT & §W BN JARIAH B HHW
Zrer SrEfeer T & Iard § 6@ STl a8 auT il
ZTT UF WalT FEIY SaBe g1 widaie w9 © I8 g9 o} o
VE & T BT coecscerirrrerenseisssssnen & sEfeer wdl
gt [Ffg ser ity

7 TE [ R v ged W15 Gfaded way gaw
o 7} TatRT @ arded @ 98 e 8 UF 8 [ wrrg <fe

Note:- Observing judicial discipline name of Magistrate which
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was also part of above para purposely not mentioned.

4. Learned Chief Judicial Magistrate, Sidhi also mentioned above facts
in order dated 25.01.2007 and transferred this maintenance enhancement case
to another court of competent jurisdiction for further trial.

5. - On the basis of above written label complaint was filed by the
respondent against the applicant herein under Section"500 of the Indian Penal
Code. After receiving the evidence of the prosecution as contemplated by
Section 244 of the Code, the learned Magistrate framed the charge against
the applicant for the offence punishable under Section 500 of the Indian Penal
Code. : :

6. The applicant preferred Criminal Revision Petition No.184/2009 before
the Additional Sessions Judge, Sidhi against the order of the learned Magistrate.
The learned Sessions Judge dismissed the Revision observing that inasmuch
as the learned Magistrate has framed the charge on a consideration of the
evidence adduced by the complainant oral and documentary and on being
satisfied that there was a prima facie case made out against the applicant, his
order is not liable to be interfered with in revision.

7. Shri Y.P. Sharma, learned counsel for the applicant has submitted that
application (Annexure D-1) for transfer of the case was filed. “Words” spoken
by the respondent in public place by the applicant, hence for own protection
and in interest of justice before the Chief Judicial Magistrate, Sidhi. The
applicant was not having any knowledge or reason to believe that the averment
made in and by using those “Words” in the application (Annexure D-1) he is
going to harms the reputation of the respondent. The learned Chief Judicial
Magistrate allowed the transfer application (Annexure D-1) on found it just
and proper hence in the interest of justice transfer the case which fact is at all
. notconsidered by the learned trial Court. It is also submitted by learned counsel
for the applicant that the allegations made in complaint even if they were taken
true at their face value and accepted in their entirety, do not prima facie
constitutes any offence or make out a case against the applicant. It is finally
submitted that the criminal proceeding is manifestly filed with malafide, with
an ulterior motive for wreaking vengeance on the applicant and with view to
spit him due to private and personal grudge after silence of four months.

LS
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8. Shri P.K. Verma, learned counsel for the respondent has vehemently
oopposed the revision contending that the applicant has rightly been charged,
thus, the revision is liable to be dismissed. ’

9. Considering the rival submissions made by the learned counsel for the
parties and after perusal of available record as well as case diary, the Court is
of the opinion this revision petition deserves to be rejected.

10.  Inthis case in hand, the accused invokes the aid of Tenth Exception'to
Section 499 of LP.C., “good faith”. The mere plea that the accused believed
that what he had stated was in “good faith” is not sufficient to accept his
defence and he must justify the same by adducing evidence. However, he is
not required to discharge that burden by leading evidence to prove his case
beyond a reasonable doubt.

11.  Itis well settled that the degree and the character of proof which an
accused is expected to furnish in support of his plea cannot be equated with
the degree of proof expected from the prosecution in a criminal trial. The
moment the accused succeeds in proving a preponderance of probability,
onus which lies on him in this behalf stands discharged. Therefore, it is neither
feasible nor possible to lay down a rigid test for deciding whether an accused
person acted in “good faith™ and for “public good” under the Tenth Exception
of Section 499 of I.P.C.

12.  Please see - Jeffrey J. Diermeier v State of West Bengal (2010) 3

SCC (Cri) 138: (2010) 6 SCC 243.

13.  Time and again the Apex Court has been pointing out that the quashing
of criminal proceeding in exercise of inherent powers of the High Court should
be limited to very extreme exceptions. The settled legal position is that the
power to quash a criminal proceeding should be exercised sparingly and only
in exceptional cases — Pepsi Foods Ltd. AIR 1998 SC 889; Roopam Deol
Bajaj AIR 1995 SC 4100; Rashmi Kumar AIR 1997 SC 415.

14.  Whether the material is sufficient for holding the accused guilty or not
is the matter of trial. The High Court at this stage should not usurp the
jurisdiction of the Magistrate and to see whether any case is made out or-not.
It is not required to.go into the pros and cons of submissions made by the

% -
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applicant whether material supplied by the respondent charge is made out or
not. At this stage, available evidence is not required to discuss as discussing at
the stage of passing of judgment by the trial Court. The broad test to be
applied is whether the material available on record is reasonably sufficient for
putting the accused on trial or not.

15.  Whenavailable record read as a whole in the light of above mentioned
written label discloses the prima facie commission of the alleged offence
punishable under Section 500 of IPC and there is no material to show that the
allegations are mala fide, frivolous or vexatious, hence not proper for the High
Court to quash the charge. Any extreme exception is not pointed out by learned
counsel for applicant, but publication of written “words” are duly proved.

16.  However, it will be open for the applicant to rise all above mentioned
his possible defenses including “good faith” and others at the time of trial and
same should be considered by the learned trial Court.

17. A copy of this order be sent to the learned trial Court to proceed
further with the trial as stay order dated 20.02.2013 of this Court is hereby
vacated. . ' '

18.  Accordingly, this petition stands dismissed as having no merits,

Petition dismissed,

SN



