THE INDIAN LAW REPORTS
RN T CI R e

" CONTAINING-CASES DECIDED BY THE SUPREME COURT OF INDIA AND
THE HIGH COURT OF MADHYA PRADESH :

3, N N
O (AR A
i
L

nved) (Single Copy 40)




~ LAW REPORTING COMMITTEE OF ILR, M., P. SERIES
B 2013

ey PATRON
A

s Hon'ble Shri Justice A.M. KHANWILKAR
e Chief Justice

-
i

, ‘ PRESIDENT
' Hon'ble Shri Justice K.X. LAHOTI

‘MEMBERS

.- ShriR. D. Jain, Advocate General, (ex-officio)
bo\ S Shri Rajendra Tiwari, Senior Advocate

Shri P. R. Bhave, Senior Advocate

" Shri Kishore Shrivastava, Senior Advocate-
LT Shri G.S. Ahluwalia, Advocate, Editor (ex-officio)
Shri A.M. Saxena, Principal Registrar (Judl.), (ex-officio)

“ SECRETARY
Shri G.S. Ahluwalia, Advocate, Editor,(Part-time),(ex-officio)
% Shri Anil Pawar, Assistant Registrar.

LY . REPORTERS
. - Shri Arun Shukla, Advocate, Reporter (Part-time), Jabalpur
" Shri Aditya Choubey, Advocate, Reporter (Part-time), J abalpur
+~/  ShriGK. Sharma, Reporter (Part-time), (Honorary), Gwalior

PUBLISHED BY.
SHRI AKHIL KUMAR SRIVASTAVA, PRINCIPAL REGISTRAR, (ILR)




2 TABLE OF CASES REPORTED

(Note : An astensk (*) denotes Note number)

Adityd Tiwari Vs. State of M.P.
Anil Kumar Jain Vs. Smt. Shilpa Jain
Anjli Bhatiya (Smt.) Vs. Rajkumar"

Bhavuti (deceased through Lr's) Vs.
Alam (Deceased through Li's)

Biaora Infrastructure Pvt. Ltd. (M/s.) Vs.
M.P. Gramin Sadak Vikas Pradhikar

College éf Science & Technology Vs. Board
of Secondary Education

-

Diamond Crystal Private Ltd. (M/s.) Vs, State of M.P.

Elixir Impex Private Ltd. Vs. State of M.P.
Geeta Bai (Smt.) Vs. The Sub Divisional Officer

Guru Granth Saheb Sthan Meerghét Vanaras
Vs. Ved Prakash

Jam Singh Vs. Bharat

Jan Shiksha Prasar Samiti Barwari Vs.
Assistant Provident Fund Commissioner

Kanta Bai (Smt.) Vs. Balu Singh

Kiran Yadav Vs. Shrikrishna -

Krishna Kant Choudhari Vs. State of M.P.
Lakhan Lal Vs. Durga Prasad

M.P. Housing Board Vs. State of M.P.
Mahendra Singh Dahiya Vs. Dinesh Nagori
Marico Industries Ltd. Vs. State of M.P.
Nizamuddin Ansari Vs. State of M.P.
Padmesh Goutam Vs. State of M.P.

Preeti (Smt.) Vs. State of M.P.

Prem Swaroop Khandelwal (Shri) Vs.
Ihe Commissioner of Income Tax

R
...2734
...2645

...2670

(DB)...2526

(DB)...2617
(DB)...2589
(DB)...2530

...2579

(SC)...2503

....2639

(DB)...2544
..2652
..2674
...2518

..2600

..2723
...27155
(DB)...2625
... 2548
(DB)...2510
..2741

(DB)...2731



N\

TABLE OF CASES REPORTED

Pushpa Devi Vs. Harvilas

Rajendra Prasad Pathak Vs. Union of India

Ram Niwas Vs. Jagat Bahadur Singh

Ramanuj Kushwaha Vs. Brijbhan Kushwaha
Ramkatori Goyal (Smt.) Vs. Muhicipal Corporation
Sanil P. Sahu Vs. M/s. Vishwa Organics Pvt. Ltd.
Santosh Vs. State of M.P.

Sewakram Banjare Vs. State of M.P.

Shailabh Jain Vs. State of M.P.

Shammi Sharma Vs. Municipal Corporat_ion

Shubh Deep Ayurved Medical College Vs. Union of India
South Eastern Coal Field Ltd. Vs. Union of India
State of M.P. Vs. Smt. Keshar Bai

Uma Shankar Chobey Vs. Madan

Vishwajeet Vs. State of M.P. -

Yashraj Datta (dead) Through Lr. Vs. Bherulal
Zafar Ali Khan Vs. Arif Aquil .

% ok k k ok ok k ok ok

3

...2680

..2622
o ...2689

...2525 .

(DB)..
)

DB)..

2513

.2693

...2697
2747
...2569

DB)..

.2552

...2631
...2664
...2603
...2702
...2660
..2720



4 INDEX
(Note An asterisk (*) denotes Note number)

Arbitration and Conciliation Act (26 of 1996), Section 11 -
Appointment of Arbitrator - Arbitration Clause - Partnership firm was
constituted and agreement of admission to partnership was executed
which contained arbitration claiise - Subsequently petitioner agreed to
retire from the firm and MOU in that regard was executed - As certain
conditions of MOU were not complied with therefore, notice to appoint
arbitrator was issued - Respondent in reply pleaded that there is no
arbitration clause in MOU and MOU was got executed under duress,
coercion - Held - Arbitration clause is a collateral term of contract
independent of and distinct from its substantial terms and it is treated
to be an agreement independent of other terms of contract - Whether
rights of parties under agreement were superseded by subsequent
settlement agreement can itself be an arbitrable issue which can be
examined by Arbitrator - Objection against appointment of arbitrator
rejected. [Mahendra Singh Dahiya Vs. Dinesh Nagori] - w2715
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Arms Act (54 of 1959), Sections 25 & 4 - Mandatory requirement
of Section 4 read with Section 25(1-B) of the Act not proved - Appellant/
Accused is acquitted of the offence u/s 25 of the Arms Act. [Santosh
Vs. State of ML.P.] (DB)...2693
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Ayurvedic Unani Tatha Pmkritic Chikitsa Wavasi Adhiniyam,
M.P, 1970 (5 of 1971) - Degree of Ayurved Ratna or Vaidya Visharad -
Registration - These degrees were recongnized when the degree was
obtained by petitioner and it was de-recognized later on - However, on
the date when the application for registration was made, these degrees
were already de-recognized and further in view of judgment passed by
Apex Court that Degree and Diploma of Vaidya Visharad or Ayurved
Ratna from Hindi Sahitya Sammelan Prayag, Allahabad was never
recognized by the Parliamentary Act or by Central Council, therefore,
they cannot be treated as-eligible quallficatmn to register any person,
as medical practitioner in Ayurved; the petitioner cannot be registered

as medical practitioner in Ayurved. [Nizamuddin Ansari Vs. State of
M.P.] ...2548
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Civil Procedure Code (5 of 1908), Sectmn 2(2) - Decree Nulllty
- If a decree is of such a nature which cannot be cured by consent or
waiver of the party, then such a decree which was nullity ab-initio can

be considered even in execution proceedings. [M P. Housing Board
Vs. State of M.P.] . ..2723
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Civil Procedure Code (5 of 1908), Section 9 - See - Land
Acquisition Act, 1894, Sections 4 & 6 [M.P. Housing Board Vs. State

of M.P.] ...2723
Refaer wiFar afear (1908 &7 5) g7 9 — 3@ — gAY o7
Ifefraa, 1894, gy 4 7 6 (AU, TR 91 fa. 71y, www) L..2723 .

Civil Procedure Code (5 of 1908), Section 10 r/w Section 151 -
Stay of Proceedings - Civil and Criminal Parallel Proceedings - Even
if there is a possibility of conflicting decisions in civil and criminal courts,
- such an eventuality cannot be taken as a relevant consideration - As
the respondents have already filed their written statement in civil suit
and issues have been framed, thercfore, there is no likelihood of any
embarrassment - Civil Proceedings cannot be stayed merely because
of pendency of eriminal case. [Guru Granth Saheb Sthan Meerghat
Vanaras Vs. Ved Prakash] - (8C)...2503

- Rfaer afFyr afzar (1908 &1 5) e 10 WE9low &7 151 —
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fafye @iy <iftes =mareal & fixteramft frofal Y gwmasm 51, SS9
g &t g 929 @ w0 § 98 fam o wwar — S & gegeffio
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(1% Ty Aree = HfRge Ry 4. 95 gene) (S0C)...2503

Civil Procedure Code (5 of 1908), Section 100 - Substantial
question of law -Finding of fact recorded by two courts below that the
suit land is being used as public way by the inhabitants of village - '
Finding of fact is arrived at by correct appreciation of evidence - Cannot -
be interfered in Second Appeal. [State of M.P. Vs. Smt. Keshar Ba:]
..2664 '
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Civil Procedure Code (5 of 1908), Order 22 Rule 10 - 1f the
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interest is assigned of the subject matter of the suit, the assignee may
apply to be impleaded as a party even at an appellate stage. [Pushpa
Devi Vs. Harvilas] . ...2680
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fa. w=xfaema) ...2680

Civil Procedure Code (5 0f1908), Order 26 Rule 9 - Commission
can not be issued to ascertain actual possession over disputed property
- Evidence cannot be coliected by issuance of commission - Issue has
to be decided by the Court itself on the basis of evidence. [Ramanuj
Kushwaha Vs. Brijbhan Kushwaha] ’ 02525
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AT [IETET) ...2525

Civil Procedure Code (5 of 1908), Order 39, Rule 1 & 2 - Suit
for declaration of Bhumiswami right & injunction - Pure finding of
fact by courts below that plaintiff is not in possession of the suit property
- Finding based upon correct appreciation of the pleadings and evidence,
both oral and documentary - Plaintiff being not in possession of the
suit property, not entitled for a decree of injunction. [Yashraj Datta
(dead) Through LR. Vs. Bherulal] ...2660
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Civil Procedure Code (3 of 1908), Order 41 -Rule 22 - Cross-
objection - Two vehicles collided with each other resulting in death of
owner, driver and occupant of Car - Insurance Company of car was
exonerated - Cross-objection by Insurance Company of another vehicle
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agiinst exoneration of Insurance Company of another vehicle
maintainable, as it is impossible to implead owner of car as he had also
died. [Anjli Bhatiya (Smt.) Vs. Rajkumar] © 40 2645

ffaw ghyar aiear (1908 &7 5), AT 41 [797 22 — yeqrady —
Tt 91T TP SUR 9 PRIy, Wy WIfAS, ATa® (4 BR b Aferardl
1 g — R B A FIUAN F IR | gEa fear T — @ are
# €1 ol @) g7 58 o © feg g awd @1 i S g
geaey, fively €, |4f% oR @ wWrll %1 uEeR I ad € 9 te
suat f qeg & wE | (erweh mfear (shwf) fa. woigAR) . ...2645

- Civil Procedure Code (5 of 1908) Order 41 Rule 23A - Remand
in other cases - Thé appellate court may remand the suit to the trial
court even though such suit has been disposed of on merits and the
decree is reversed in appeal and the appellate court considers that
retrial is necessary - Held - If the finding of the appellate court in
remanding the case for fresh trial is not in consomance with the

provisions of law, liable to be set aside. [Pushpa Devi Vs. Harvilas]
...2680

ﬁiﬁayﬁ)ﬂw gfear (1908 &7 5) QT 41 ﬁ‘mvzsv-
vaeor 4 gforyy — afidl =araTe, arg @ faEwer [ gfig e
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foramor &1 fra, ﬁt%ra?ma’ra%ﬂmﬂ-aﬁ Fured 53 W 9|
(e A wefaer) ..2680

Companies Act (1 of 1956), Sections 284 & 398 - Company petition
for declaration of resolutions as illegal - Company Petition is filed seeking
declaration that impugned Board Meeting and resolutions passed at
meeting are non-existent, fictitious, illegal, void - Held - Company Law
Board alone has jurisdiction to entertain the application u/s 398 -
Jurisdiction of High Court is ousted - Company Petition not maintainable.
[Sanil P. Sahu Vs. M/s. Vishwa Organics Pvt. Litd.] . *42

B AT (1956 BT 1), SNV 284 T 398 — Gweql @l A
gifia 53 wR &g 5 Ther — o) atfast a8 |y 9Ed g9
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398 @ ala AT TEUT BN @ ARSI ¥ — 9o =rarew &
aferpiRar 4 4} @ — weht wier vy T (@fe @ g {3
fawg st gt fo) . ...*42_

Constitution - Election Petition - Mandate of the Public should
not be disturbed in a routine manner - Interference will hamper
democratic process - Election can only be disturbed only when
allegations are proved to the hilt. [Geeta Bai (Smt.) Vs. The Sub
Divisional Officer] ...2579

: GfeerT — fafa7 aifaesr — sew @) weRy 91X 1 e ey
frar ST wifyy — svasty @ wteaite gfear g sl - Pafar ot
w9 @9 AT faoar o waar @ oW afrer qfa: wifyg Bl MR ¥
(frar ar () B 7w Redfiorrer aifefies) ...2579

Constitution - Articles 15, 16 - Reservation - Vertical reservation
is only a reservation under Article 16(4) of the Constitution of India
and horizontal (Special) reservation is under Article 16(1) or Article
15(3) of the Constitution of India - While reservations made on social
basis are not to be changed, the horizontal reservation are
compartmentwise and in such circumstances, if the Rules permit, the
vacancies available in horizontal reservation are to be filled in by
similar category candidates. [Aditya Tiwari Vs. State of M.P.] ...*41

WIAHTT — JIT 1516 ~ FIETT — ARG B WG B A7eBR
15(4) & Fovfad 9=d AREAT BIT F ARAT ? T ARG B @REE D
FIe8T  16(1) W AV 15(3) P Fadw &fre (foretw) ammor —
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ARET VS FTAR ¥ AR ¢ wRRfy & afy ey argam 39 &, dfer -
IRETT A Syera Ryt 1 5% waey sivfi @ amiffat gra wwr W |
(nfaw foard f4. 7.9, =) ..*41

Constitution - Article 226 - Natural Justice - Applications for
eligibility of Ist year students were rejected on the ground of delayed
receipt of the same - No allegation that students were given admission
after cut-off date - Why delay could not be condoned, reasons should
have been mentioned - Speaking order is the part of natural justice -
Matter remitted. [College of Science & Technology Vs. Board of
Secondary Education] (DB)...2617
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TR — JYT 226 — FGAT F — wUT a8 @ el @
Fdar 2Y Ade faas 8 g 719§ UR W aWeR fEar war — +ig
aftreer wdY fF faenfifay &0 afom fafdr @ ueama gder f&=m @r o —
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(BTaw ITe Wgw re edTarel fa. 9i€ afs avvesdl goa M)
(DB)...2617

;

Constitution - Article 226 - Writ Petition - Cost of litigation -
Petitioner applying for permission of construction, which was refused
_on account of non-issuance of certificate of completion of development ’
work - Municipal Corporation, though having ample remedial power
chooses to remain inactive doing nothing except blaming the colonizer
society - Held - The respondent Corporation has thus exposed itself to
the liability of bearing the cost of this aveidable litigation - Rs. 15,000/-
quantified as cost. [Ramkatori Goyal (Smt.) Vs. Municipal Corporation]
(DB)...2513

iR — g 226 — Re TIfaer — J@ed @7 @9 — ard A
Frafor @Y srpafy 23 smdww fan R faew =@ @) qfd &1 wamr =
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B Y 3 B Fyarar §5 T fHar — afrtaifa — o gweff frm A
g9 aRer gwed o1 wd 959 o1 & fad W@y & Scavardl s @
@d & °U ¥ %. 15,000/ — uRATE fHar a1 @Eee® Taa ($hEfy)
fa. gffyaea sRavT) : (DB)...2513

Constitution -~ Article 227 - Interference by High Court - Trial

Court closed the right of petitioner to adduce evidence by speaking

order - Held - Order passed by Sub-ordinate Court is under its vested

jurisdiction and no jurisdictional error is committed by such Court then

the same could not be interfered under the revisional jurisdiction of
“this Court. [Lakhan Lal Vs. Durga Prasad] ...2600

, - GRETT — g 227 —~ 97 IrgIaGy ET gy — faEmwm
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) Contract - Tender - Single bid - Second respondent floated
tender for two options i.e. for operation, maintenance and management
of ware-housing and for setting up the manufacturing facilities - In the
NIT itself, it was provided that if eligible and sufficient bids are not
received for the first option, then the NIT would be considered for the
second option - In the alternative, entire tenders be quashed and second
respondent was obliged to invite fresh tender for the first option - Only
one bid was received for the first option - Second respondent awarded
the tender for the first option - Held - Award of tender to single bidder
cannot be upheld - Respondent to consider floating fresh tender if at
all they are interested to go ahead with award of tender for first option
- In the alternative, they are free to consider the tender for the second
option in terms of the NIT. [Elixir Impex Pvt. Ltd. Vs. State of M.P.]

. (DB)...2530

wiaer — fAfaer — vwor i — fa?ﬁﬂuwaﬁ#iﬁﬁma?mu
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ﬁmﬁma%fhﬁﬁfﬁmaﬂﬁﬂﬁmﬁﬁgmaﬁl(mﬁw
uifa. fa 7y W) (DB)...2530

Criminal Procedure Code, 1973 (2 of 1974), Section 125 -
Maintenance - Wife is entitled to maintain a standard of living, which
is neither luxurious nor penurious and also to lead a decent life yet, at
par with the dignity of her husband. [Anil Kumar Jain Vs. Smt. Shilpa
Jain] _ ...2734

TUE GIH9T Giaar, 1973 (1974 @71 2), €% 125 — 70791997 — Ui}
e R B T W@ B FeaR, Wt & T o duaqef & alv 9 @
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(@ sar Siv f4. Efy Rrear 9849) ' ’ 2734
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Criminal Procedure Code, 1973 (2 of 1974), Section 154 -
Complaint to Inspector General of Police - If the complaint is given to
higher officer and F.I.R. is registered on their direction, it cannot be
said that the complainants or higher officers have flouted the provisions

of Cr.P.C. [Shailabh Jain Vs. State of M.P.] : ...2747

gUs glHar wiedl, 1973 (1974 &7 2), €T 154 — Yfaw asif-rfias
# Rremw - afy o= afte™ o Rera @) 1 @ gk o8 R w
verw A Ruid s 91 1 2, g 9 wer 1 wowr 5 Remmaeale
A o1 9=q AfgeRal ¥ 3.y, ® Sugen &1 Seauw fear) @Fem o A
A9, TSY). ' ] 2747

~

‘ Criminal Procedure Code, 1973 (2 of 1974), Sections 451 &
457=See -Motoryan Karadhan Adhiniyam, M.P.,, 1991, Section 16(3)
[Padmesh Goutam Vs. State of M.P.] (DB)...2510

gvs gfFar afear, 1973 (1974 &7 2) G 451 T 457 — @ —
qeeqrT FYrenT AT, 7.9, 1991, T 16(3) (wERw Mww f4. Ay,
) | (DB)...2510

Criminal Procedure Code, 1973 (2 of 1974), Section 482 -
Inherent Power - Quashing of FIR and Order passed by Magistrate
under section 156(3) of the code directing for the registration of FIR -
Held - If no cogent reasons assigned by the Magistrate as to why he

‘intends to proceed under chapter XII instead of chapter XV of the
code - Such order discloses non application of mind by the Magistrate
- Order liable to be quashed. [Preeti (Smt.) Vs. State of M.P.]...2741

Tve GhFar aiEar, 1973 (1974 &7 2), o7er 482 — Iofifea wfda
— 9o A gfudes ud wiear €1 oo 156(3) @ afadfa afuge gro
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aftrEfea fear srr ~ siftfredRa — afy MRt g1 $1¢ yaa sroT
& faur T @ fF R aw Wfear @ asa 15 T WM W a3y 12 $
safa AAEl A BT ALE AT 9T — QT ARY ANRE S ERT
AR &1 9t S 5T 9T yee oyar € — AW afiEfea fed we
Aty (R (shmf) fa. 79, ) _ C L2741

‘Custom - Valid custom - To constitute a valid custom, the
essential ingredients are (i) it should be ancient (ii) certain (jii)
reasonable (iv) should not be opposed to morality or Public Policy (v)

"
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not forbidden by law and (vi) regular. [State of M.P. Vs. Smt. Keshar
Bai] iy " ...2604

o — 99 wfe — dg Bfe & T Y, IS ew & (1) 9F

grfie B Ry (2) fiftaa st we () @I w af¥Y (4)

ﬁﬁwﬁmﬁEﬂﬁﬁﬁﬁﬂﬁﬁmﬂm&).ﬁﬁmﬁmﬂﬁ
alr aiiRT @iy (6) Prifta g @ity @y wea . sy PIRATY)
...2664

Easement Act, (5 of 1882), Section 4 - Customary easement -
Plaintiff herself admitted that suit land is being used as path throughout
from tlie time of her ancestors - Path is already existing for considerable
long period and is ancient, reasonable, certain, regular, is not opposed
to Public Policy, and is not forbidden by law - If path is being constructed
by constructing a Pakka road for the convenience of public at large, it
cannot be obstructed by plaintiff. [State of M.P. Vs. Smt. Keshar Bai]

...2664

g@rare e, (1882 &7 5), ST 4 — SleF gErge — wd A
ﬁ#mm%mmﬁmmﬂmqﬁﬁ%mﬁmﬁ
=7 ¥ TaaT ST 3T <61 @ — T uwd A € $roy @ gafy @ e
ﬁ'%‘a??qmq.gﬁﬂgaﬁ,ﬁrﬁﬂa.ﬁnﬁﬂﬁ.:ﬁmma}ﬁﬁﬂﬁﬁ
aiy fafy g1 Bifvg <@ @ — afy o9 ey @ gien 8 U e
7 fafor BT TRl 9T W XeT 8, Sed ardl g1 9 ey srelt
wadl | (1.9, g fa sy dReEE) _ ...2664

~ Education and Universities - Admission in Post Graduate
Courses - Extension of Cut off date - Cut off date for counselling was
31.10.2012 - Petifioner college applied for permission to run PG courses
and permission was granted by Central Council of Indian Medicines
on 26.10.2012 - Petitioner College received the copy of permission on
26.10.2012 and admittedly 27th,28th and 29th were holiday - Letter of
permission was given to Director Medical Education on 30.10.2012
for inclusion of petitioner institute in counselling - Petitioner institute
filed an application for extension of cut off date which was rejected by
respondents - Held - Central Govt. and CCIM had extended cut off
dates in some other cases - Petitioner/institute was not at fault -
Students who found place in the list of eligible candidates are alse not
at fault as petitioner/institute was not included in the list of colleges of
counselling on 30.10.2012 - Action of Central Govt. as well as CCIM
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in not extending cut off date is discriminatory - Central Govt. directed
to pass an order regarding extension of cut off date within 10 days
after seeking permission from CCIM and counselling be held within 2
weeks for 15 seats, from the list of eligible candidates strictly on merit
" basis - Petition allowed. [Shubh Deep Ayurved Medical College Vs,
Union of India] (DB)...2552

Rrer giv faeafdemea — wrasiay wgama 7 vder — Iy ey
w1 FE1ar Grar — el ¥ AR R 31.10.2012 off ~ wrd wERET
7 SRR TEAET qda $ g agany 2q aded R @i 26.10,
2012 1 ARAT Aol 3 S R gRT ARy ww @) T — A
weTfaener @1 argAfy o3 @ ufy 26.10.2012 B wrw T Y W Ha oy
¥ 27, 28 7 290 B} ATHTY o7 — RS ¥ AT WearT @ WA B9
Er"»‘ﬁ?ﬂi30.10.2012ﬁﬁﬁw,ﬁﬁraﬂw%maﬁﬂqﬁrwﬁmw—
Tl W 3 ogfim R e @ fad amdeT uwgu fear, o
gegeffmur grr gy fear - afafefRa - @w wweR AT
Weflegon 3 g a=r apret ¥ ofyw ffRr gerh off — arft /g
B FIY Tordl T oft ~ fRyeneff Rl T awRfar @ A 7 e
T {641 o, 39d) o 1Y Tad) T wgite 30.10.2012 &1 AT / FeqrT
Pl el @ wETfaemeal Y | ¥ Wi 5@ Rar mT oo — s
fofor 8 a9 W ¥ F W ot WRNengen @ srefard fes
— 7% WER B, Nadea @ agafy ame @ veara 10 Rt @ e
S fafsr 9erl o7 & dWeg ¥ qRw oia a3 @ @ &k 15 ey
@ ford 2 wwrE 3 A gof vy R Rt 3 aER W um awffar
qﬁ?@mﬁmﬁ$mﬁéﬁm%mw—mﬁmﬁqvl(qqﬁu
AdT AfRsea widw 4. gfra s e (DB)...2552

Employees Provident Funds Act, (19 of 1952), Section () -
Employee - Employee means any person who is employed for wages in
any kind of work - Petitioner had pointed out to Inspector that out of
20 persons, 4 persons are voluntarily providing their service as per
their will and convenience and are not being paid any salary or
emoluments - Such contention was found to be true however, Authority
held that Act is applicable as 20 persons are working in the institute -
In view of Section 2(f) of the Act, as four persons were not being paid
salary and there was no rebuttal to petitioner's case that they were
not attending the establishment on regular basis and were coming at
their own will voluntarily, the findings recorded by Authority and
Tribunal are perverse and bad - Petition allowed. [Jan Shiksha Prasar

-~
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Samiti Barwari Vs. Assistant Provident Fund Commissioner]
(DB)...2544

FHard Gy B aftfyas, (1952 &7 19), ST 2(Y%) — ATV
_ wdardy @7 a@of € BT afy o fpfl W geR @ ol @ Rl Ao w
Pratfra fvar T @ — Al 3 PrdEms & g Twiar & 5 20 @At
F @ 4 @frg Ao woff @ @t glager @ v @ aw darg
2 @ ¥ gy o Gt daw a1 wRafery @1 gras T fea or e ©

_ 97 o e uTar T, feeg aTitrer 3 aiffreiRy frar fe sl
oHL BT T4 e 20 =TT e ¥ BrdRd & — Afufrram &1 e 2(vF)
B giea = Tu,. 9f% ar @fraat & a9 &1 gras T8 fear s
JET o7 &R ATd B wHR BT @S g fpar wr o fF 4 Prafe aEr
qx YemET ¥ SuRterd @Y ® @ o sk 3 Wyl awfl [Wnd | o
@ o, wiiRtrer aix aftrEeer gy afttateg ey agfie sy Sl
_ et WeR | (5 e weR whif aa f1 afew uifie v
i) (DB)...2544

Entry Tax Act, M.P. (52 of 1976) - Charging Section - "Mediker"
and "Starch” - Mediker and Starch have not been classified under
Entry Tax Act nor are covered under Schedules I & II - Charging
Section has to be taken into consideration - '"Mediker" is basically a
medicinal product but is used as shampoo - However, its period of
treatment is four weeks and shampoo is not used generally for washing
hair and therefore, principle of ejusdem generis is not applicable - It
is out of the purview of Schedule III and cannot be taxed since both
‘Mediker' and 'Starch’ are used in production of further products and
not meant for sale - As article is not taxable goods under the statute
then the provisions of Entry Tax Act cannot be attracted - Petition
allowed [Marico Industries Litd. Vs. State of ML.P.] (DB)...2625

gaer B IfraE, 45 (1976 BT 52) — STERIGT BT qreAt E€INT —
“pefimv gl “werd — A€ AR wil B ydw ax afrtrem @ et
qifea =€ fear T @ ok T @ aggd I3 I & sfada amd & -
s wxa 9rel g AR & e e iy - A€ qad:
atefr waure @ wReg, I @ oy A SuArT fAr W ® - iy, SwEr
) SUS! AT TR UAE ¥ A BT SYFT A e iy @ fad
T8 frar wraT e gwfay ety &1 Rigia o 98 g — 9% gy
I & aRfYy ¥ aex @ iy 89 W wx A8 WA o gedl, gie
@R ST verd” o1 ST g SwWe § SwreT § fyar omar €
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¥ fospT & fay 7 @ - gfF awg, BT B AT B A 7T T
@ 939 WX Aty @ suger arp 9@ R @1 wed — ATfaPT AR |
@Rat gextor fa. fa. 7y, wox) ' (DB)...2625

Evidence Act (1 of 1872), Section 114(e), Land Revenue Code,
M.F: (20 of 1959), Sections 110 & 117 - Revenue record - Entry made
by Patwari in the remark column or any other column of a khasra or
field book - No presumption of correctness can be attached - Therefore,
even if any entry in column No. 12 has been made by Patwari in the
khasra, it would not mean that plaintiff is in possession of the suit
property. [Yashraj Datta (dead) Through LR. Vs. Bherulal] ...2660

VI G (1872 BT 1) ORT 114(3), ¥ woed wRar T

(1959 @7 20), SIeT0 110 T 117 — ToTeT FFE — Teardl gRT @A T
mﬁaﬁﬁﬁ%ﬁﬁnﬁ'mﬁwﬁmﬁwﬁuﬁ%aﬁﬁ—m
P IUERT € FY O wHd — Ia:, IR vednl ERT W ¥ Wi w, 12
ﬁ'_aﬁs‘uﬁﬁaaﬁns‘aiaamswmfugﬁiﬁﬁmﬁsmm,
CICING o i (FERre Twa (qae) g fafte wiifiy f1 Seam)
' ++.2660

Evidence Act (I of 1872), Section 115 - Estoppel - Jurisdiction
- In Execution proceedings, decree was challenged on the ground of
nullity being without jurisdiction - Applicant had filed written statement
and no objection with regard to the competency of the Civil Court was
raised - Appeal filed by the applicant against the judgment and decree
passed by Trial Court was also withdrawn - As the applicant had
opportunity to raise the objection before the Trial Court and in absence
of any such objection, the Trial Court could not consider such a point -
Applicant is estopped from raising the objection of competency of Civil
Court in execution proceedings. [M.P. Housing Board Vs. State of M.P.]

: : ..2723

I FRaT (1872 BT 1) gRT 115 — 399 — af#Rar —
ﬁwmmm'#%aﬁaﬁﬁmaﬁmﬂﬁmaﬂﬁ#a%ﬂﬁ,mﬁﬂ#
a%mqwu?gﬁ?ﬁﬁﬁ_—arﬁﬁ#ﬁrﬁgﬁmmuqaﬁﬁmaﬁ?ﬁaﬁa
L NI B WATar @ WEY ¥ e anely q€f werar Wy — frawer
At gR1 Ol fofa od a9 fivg ardwe R uwga anfer
T ot T off — FfF adTe B REwy e @ wwe asy 9o
BT AR o7 AR R fFA anaty @) agoRenfy ¥, Rearer <marag saa
g o frar =€) ox woar — Rifre =marerr 9 e 7 sraY Rrsgres
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FETRE ¥ So W AREP B AHT o & 1 (AW, grofaT 91 fa. A
q. IrY) ..2723

" High Court Rules, 2008 - Rule 14 -.Company Petition -
Ordinarily - Word 'Ordinarily’ means that provision is a general one
and must be read subject to the special provisions contained in the
parent enactment. [Sanil P. Sahu Vs. M/s. Vishwa Organics Pvt. Ltd.]

' ...542

ge ATy Fraw, 2008 — P 14 — &A1 FfST — QI
_ e ramraas o7 aef @ f Suae @ @ ol @ il 3
s fasts suaa) @ aehe ggr s @i | (i ). g, o 9. e
amtfae ut. fo) . : _ L*42

Income Tax Act (43 of 1961), Section 253 - Appeal tg Appellate
Tribunal - Commissioner of Income Tax applied net profit rate of 2.5%
on the turnover of Rs. 7 Crores - Revenue as well as appellant
challenged the said order by filing appeal - ITAT dismissed the appeal
of Revenue on the basis of some reference being made about the net
profit rate being applied by CIT, also dismissed the appeal of appellant
by observing that while deciding the appeal of revenue, the stand of
CIT has been upheld - Held - ITAT committed error in dismissing the
Appellant's appeal merely by observing that the stand of CIT has been
upheld while dismissing the appeal of revenue - Contention of appellant
that net profit at 2.5% could not have been applied was required to be
decided by ITAT - Order of ITAT set aside - Matter remanded back
for deciding appellant's contention - Appeal allowed. [Prem Swaroop
Khandelwal (Shri) Vs. The Commissioner of Income Tax]

(DB)...2731

GTasT AT (1961 FT 43), %7 253 — Uil Sifer@v¥or o dvier
~ g ATgEd v 7 FS @ wgd R w25 sfov g am
T B _ 1w g adraneff ¥ Iaq sy B afla e #XS g
aﬁ—mﬁﬂqﬂ#wﬁaﬂﬂmmaﬁmﬁﬁq&;maa%mﬁ
@E‘ﬁaﬂﬁﬁaﬁ$mwmaﬁmmaﬁ,mﬁaﬁ
ardfier o) 5 fowol & wrer @fie 1 ¥ % e a6 sl # fafrEe
#xd avs, Haed $ um ot afrps - fear wr - sfhfrefRa -
AT ¥ ardfieneff @ arfra wra W ool @ wrer wifie w3 ¥ AqH
»1RT ¥ 5 Tore 31 ol SRe o @l NaEd 3 ua a1 e 31
¥ — anfiareff B 9@ ¥ 2.5 gfied 1w @ Q) T e S s



18 : INDEX
m,aﬁaﬁmmﬁﬁfﬁmmaﬁfﬁam—mmaaﬂmﬁw
I — fiereff @ 9% @1 fifeew v g e s R - s
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. ~Industrial Disputes Act (14 of 1947), Section 3 - Works
Committee - Requirement of constitution of works committee depends
on general or special order by appropriate Govt. - As an order has
been issued by the Govt,. therefore, it is obligatory on the part of the
petitioner to constitute the Works Committee, [South Eastern Coal
Field Ltd. Vs. Union of India] . - w2631

377‘277‘%@37?:3#571‘3‘/?:#(1947W14), §INT 3 ~ FIfe afifa —
a?rﬁfaﬁﬁrﬁr$maﬁamw,vﬁﬁmma}mmﬁﬁq
méwwﬁftfvaﬁﬁ%—q;ﬁswmsnﬁwmﬁr&ﬁ?m.
s wfify wfsa oxr arf @ R argerd 2 (W feef wta
wies fa. fr. gfram afe gfem) ...2631

Industrial Disputes Act (14 of 194 7), Section 36-B - Power to
Exempt - Exemption from constitution of works committee can be
granted by applying the test that whether there exists adequate
provision for investigation and settlement of industrial disputes in
respect of workmen - Application for exemption was required to be
decided considering that whether the committee mentioned by
petitioner is well equipped and suitable which can investigate and settle
the industrial disputes of workmen - As the application for grant of
exemption has been rejected only on the ground that constitution of
works committee is a statutory requirement therefore, matter is
remanded back te decide the application of exemption afresh in the
light of Section 36-B of the Act. [South Eastern Coal Field Ltd. Vs.
Union of India) ‘ 2631

algifire fare sfEfar (1947 &7 14), arr a4t — ge 77 &t
Wﬁﬁ—mﬁ‘ﬁﬂﬁﬁra%wﬁqg,mmwaﬁm'm gqreT B
mwﬁhﬁ!ﬁimaﬂfﬁﬁ'$¥fﬁﬂﬁ'aﬁﬁﬁwﬁmﬁaﬁmﬁw
ﬁmtﬁ_aﬂ%ﬁnaﬁrwa‘aaﬁﬁwﬁ—q\ea%mﬁmﬁafmw
frar & dex frar smr anifera o f5 @ar arh g wedRag WY
TRyl 79 Suga 2 W fert @ wteifre faer ¥ st @ Rroer
X updl @ — % gz uTm 5 @9 g AT B Bad I AER W
mvﬁmﬁﬁmwﬁsmﬁfasﬂﬁrﬁrwm.m:ﬁaﬁmémism
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Information Technology Act, (21 of 2000), Section 46, Chapter
X1, Section 78 - Criminal Prosecution'- Power to adjudicate u/s 46 of
Act, 2000 are prescribed for civil liability and those provisions are not
applicable in criminal matter - There is no bar in Act, 2000 that Civil
and Criminal proceedings cannot be initiated simultaneously - Section
78 provides that investigation should be done by a police officer not
below the rank of Inspector - After investigation charge sheet has to
be filed - Filing of charge sheet under the provisions of Act, 2000 not,
illegal. [Shailabh Jain Vs. State of ML.P.}- 2747

w7 gien Frat A, (2000 #7 21). T 46, FEAr7 XI, &rer
78 — zifsw JfraloT — afafa, 2000 B €T 46 @ Fefa rEriT
1 wifr, Ryfa s @ forg fafea 1 ¢ @ @il @ Suee @ifew A0
¥y T g — e, 2000 ¥ FHig qoiv = f& fafaw g <fvss
FIIORAT TF wieT XA TE @ w1 gad) — o7 78 I wedl © o
a=wer B Prées 9 v o fig @ gfw after g/ fem s Aty
— 9T SURTA AT UF wwqd feAr s wifvg — aftrres, 2000 @
JuTEt @ avd oAU UF Uwd e ade wely (Fenmwm W+ fa wm
o) : ...2747

Information Technology Act, (21 of 2600), Section 85 - Offences
by Companies - Applicants did not file the certificate of Registration
of Company or Firm - In absence of any such certificate prima facie it
shall be presumed that the applicants worked as an association of
individuals with a particular name but it was not a registered Company
- Prosecution of applicants without arraying the company as accused
permissible - Even otherwise, if the Company is not added as an accused
then, the charge sheet cannot be thrown - Company can be added as
an accused if it is proved that the applicants were working for a
particular company, which is a juristic person. [Shailabh Jain Vs. State’
of M.P.] - <2747

.= wiel el st (2000 T 21), SRT 85 — YAl FIVT.
YT ~ FTATHIOT A B 41, BH BT GohIT GHT UH YA el fwar
— 9 Pl gHrT um @) erpulerfy ¥ werd grear ¥g SUEReN B S
f5 aTeETor 4 e RRre A @ g afraal w1 9T B 0 7 e
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frar, =g @z doftga &N o) off — aftgaa @ vu ¥ wh =t
9EEN I8 A adTser o afmiee ey € — aewen Y, ufy
Maﬁaﬁgﬁ$wﬁ'maﬁ‘fnﬂrﬁtﬁmﬂhw?ﬁm
Tl % w1 war — A @ v afge @ e A wsT o aen 2.
afs o8 wrfaw famar smar @ % amdTemT e fafire &= @ ot =l
= W@ o o 5 e e afw @ @eamw st A 5 we)...2747

Insurance Act (4 of 1938), Section 45 - Repudiation of claim by
insurer - Assured concealed the reality that she was suffering from
renal disease at the time of obtaining policy - It is gathered from bed

. head ticket that she was a patient of chronic renal failure for the last
four years - Policy can be repudiated. [Rajendra Prasad Pathak Vs,
Union of India] -.2622

T SR (1938 BT 4) GINT 45 — darEal FNT wE w7
faersver — difi 3 arwfadar gwe #) 5 gifad) afnra s 999 9w
1< & I | gfya oft — ds 29 fede & war wwwr € fy 98 fisd
AR g9 4 efarfas g7 Tam g9 @ W oft — WIRR @1 PR
frar s sear @1 (s gwR wew fa. gfiae ate gfean) L..2622

Interpretation of Statute - Golden Rule - Composite perception
is to be seen - A narrow interpretation which kills the intention of the
legislature or makes the provision redundant cannot be accepted - Text
and Context are the bases of Interpretation - If text is texture, context
gives colour - Neitlier can be ignored. [Shammi Sharma Vs. Municipal
Corporation] ...2569

FIT &1 [dT7 — vway Rigra — 9gFq g 3@ =T 97Ry —
dgfaa fda ol faenfreT & aera «1 wr< oar @ a1 SyEg $ e
gomar 2, W fer 98 A o wear — fawg sy ged, fdww @ amer
2 — ufy fawg am 2, Wed 3 wxar @ ~ 29 B sy a9 fear o
Tear |- (=l et fy. gAafima sRaiRIE) ...2569

Interpretation of Statute - Metming'- Words of statute are clear,
plain or unambiguons - The Courts are bound to give effect to that
" meaning irrespective of consequences - The use of word "shall" by
‘the legislature cast the duty mandatory in nature - Hence, Authorities
are bound to perform it. [Shammi Sharma Vs. Municipal Corporation]

... 2569
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STEaT & — &, FTRIETRTYT SuaT wrAT @ @ forg arey €1 (wreh el
fr. =gfifyoa sryRTE) ...2569

Interpretation of statute - Reasons - Reasons assigned in
impugned order are to be seen - Any other reason by way of reply or
counter affidavit cannot provide strength to impugned order. [South .

- Eastern Coal Field Ltd. Vs. Union of India} .. 2631

FTT BT (T — Preer — AEf ey ¥ T3 T ewv ]9
mw-—qmmuﬁmaﬁmﬁs‘ww,maﬁamw
& T 9 T BY wHdT) (@S ged @ia vies fa. A gfee e
sTsan) ' <2631

Land Acquisition Act (1 of 1894), Sections 4 & 6, Civil Procedure
Code, (5 of 1908), Section 9 - Jurisdiction of Civil Court - Validity of
Acquisiti'on Proceedings - Acquisition proceedings were initiated in the
year 1963 - Land was purchased by the plaintiff in the year 1954 and
his iame was also mutated in revenue records - However, notice was
issued to original seller who had already died in the year 1959 - Notice
was issued to original seller who was already dead and no notice was
issued to plaintiff whose name was already mutated in revenue records
- As principles of natural justice were violated therefore, Civil Court
had jurisdiction to entertain the suit and to declare the title of plaintiff
and to pass injunction order against applicants/defendants. [M.P.
Housing Board Vs, State of M.P.] C 2723

oY alT AT (1894 FT 1), 6TAY 4 T 6, Rifaer afwar aizar
(1908 F1 5) gRT § — Rif¥er =rareg &1 afrenar — asta srdadl @ |
RRmT=raT ~ st wrfaie, af 1963 ¥ oy @ wF off — Al grT A
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% 9 TF AEE T/ gREATET @ fivg @Ry URd S @ AeRar
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Land Revenue Code, M.P. (20 of 1959), Sections 110 & 117 -
See - Evidence Act, 1872, Section 114(e) [Yashraj Datta (dead) Through

LR. Vs. Bherulal] ©..2660

I T GIEar, TH. (1959 @T 20), G190 110 T 117 — @ — W
STy, 1872 ST 114(3) (ATNTS &1 ([9F) g7 Raftres wfafifr fa
HHeTd) .-2660

Land Revenue Code, M.P. (20 of 1 959), Sectiol; 131 - Rights- of
way - Private easement is customary easement and is having wider
connotation with that of rights of easement as envisaged in Easements
‘Act, 1882, [State of MLP. Vs. Smt. Keshar Bai] T ...2664

q ¥TovT GIear, TH. (1959 @7 20), ST 131 — AARBR — Froft
MR, s gurmr 2 v gunmr @ afert @ Wig ¥ swer
@y siof } st 5 gamar aftifa 1882 ¥ smera 21 (1w, T AL
ANafy FwaErE) - . 2064

Land Revenue Code, M.P. (20 of 1959), Sections 165 & 170-B - )

Land was sold in favour of plaintiff in the year 1957 - Vindhya Pradesh
Land Revenue and Tenancy Act, 1853 was in force which did not contain
any provision restraining alienation by a tribal in favour of non-tribal -
Provisions of M.P. Land Revenue Code, 1959 do not apply. [Ram Niwas
Vs. Jagat Bahadur Singh)] --.2689

' YITET GIRGL 7H. (1959 BT 20} RTY 165 T 1707 — aF 1957
¥ At @ v\ X qfy o1 fwa few v or — Aemdw g ol
aferfa sftrfram, 1883 wardl e, Rl weonfy wafrd R feeft
ST SAfdd B U ¥ oy GHTAY qavg B aTel B SuHEr HIfse
TEY — AU 7 oG WA 1959 B wueE A T ¥ | (W Prarw

W 9E815% . R¥E) ...2689

" Motor Vehicles Act (59 of 1988), Section 81 - Permit - Grant or
renewal of - Period of validity - Grant of permit shall be valid for 5
years and renewal thereof would also be valid for 5 years - In case of
Tenewal, it would be operative from the date of expiry of the initial
grant. [Kanta Bai (Smt.) Vs. Balu Singh] 2652

¥ IrT FE 9T (1988 FT 59), 5T 81 — FFTT — FJIT fdar
STl AT TGHT TP = Rfer Frwr w1 3 — SqEA B 9w,
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Motor Vehicles Act (59 of 1988), Section 147 - Liability of
“Insurance Company - Driving Licence - Cause of accident was sudden
failure of brake - Driver/Claimant was not at fault - He was having the
licence of same category except the endorsement and the vehicle was
empty - No evidence has been adduced by Insurance Company to prove
negligence of driver - Insurance Company liable. [Jam Singh Vs. Bharat]
..2639

e IIT ATATIT (1988 BT 59), €T 147 — FHT H7GH BT T
— @ed JFFT ~ FEET HT FIROT AFAS ST DA sIAT T —
qleld /EATRdl &I Y T — IEe 1w 9ne 4 @ aggla off,
gOTH A BISHY a9l are @il o — arae @1 9u& Rig a3 @ fay
aﬁmmuvﬁmmwumaﬁﬁ a"rmam-rﬁw-cmﬁl(ﬁmﬁraﬁ
HIRA) 02639

Motor Vehicles Act (59 of 1988), Section 163 - Neghgence -Two
Vehicles were involved in accident - Composite and Contributory
negligence are not the same - Where there is absolutely no concert or
common design, the liability depends purely on the aspect of negligence
on the part of the driver - Vicarious liability is on the part of the owner,
and the liability of the insurance company is to indemnify on the basis
of the contract of Insurance - Insurance Companies of both the vehicles
-are liable - Fixation of 50% liability against both the drivers proper.
[Kiran Yadav Vs, Shrikrishna] ...2674

| we FrT AT (1988 wT 59), GiwT 163 — 99ET — W aEA
gElea ¥ wifd — Wyaa vd - aiver star gue 9 € — ol a9y vy
d g weula ar = uReegs €Y, <ificd 3@ By A 9red Ao $)
R B 9lET B Uweg, W TR whar @ — wRiffe wifre, @ &) aix
W2 i & avee @ anuR o SRRl @ Rt o s o @i
g — J areat B 941 st o afiea @ - et are mree @

fasg s0 Uﬁ‘mﬁﬂﬁlﬁlﬁﬂﬁm‘?ﬂﬁﬁml (ﬁr@rmﬁ sﬁmm)
..2674

Motor Vehicles Act (59 of 1.988), Sections 166 & 173 - Claimant
lady aged 35 years and earning Rs. 5,000/- per month by doing
household labour work, received injury by Bus while walking on the

~
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road - Her left leg was amputated below knee and she became
permanently disabled - Compensation of Rs. 4,11,600/- awarded for
future loss of earning by the Tribunal is just but for pain and suffering
in case of amputation and other heads the amount awarded is
inadequate - Claimant is awarded Rs. 50,000/- for pain and suffering
in addition to the compensation awarded by the Tribunal and Rs. 50,000/
- awarded for artificial limb. [Kanta Bai (Smt.) Vs. Balu Singh]
...2652

gieY 1T IAFIFAY (1968 BT 59) ST 166 T 173 — <ATHAl
afer st 35 a9 aryg @ 2 1% R s wrd-wve ufv AE 5. 5,000 /-
aftfa @v < 2. 31 9T W 9ad 99y §9 9 =i afl — Sgar 14T v,
ged 3 A 4@ =R fear mar aiv 9 wmd vy @ freed 8 0 -
IAferHTT N1 % 4,11,600/— H1 ufuww, wiasw @ s @ sl 2g
=raifaa 2, ey f4=95 d=n ¥ ide & wra & fieT v T 2y
T PI-E, B qgiw TE & — JErwdl @ A gR1 s 5 1
';rﬁﬁ»—\'$31ﬂ‘|ﬁaﬁ g7 v g+ @ fad %, 50,000 /— 3@ 63 3
derr |3 A7 2Y . 50,000/ — s fHd TR | (FraT 9 (At fAL Qe
=) ...2652

Motor Vehicles Act (59 of 1988), Section 173 - Compensation -
Enhancement of - Tribunal ought to have ordered some amount on
account of future prospect - Award enhanced. [Anjli Bhatiya (Smt.) Vs.
Rajkumar] «..2645

Tiev g7 ATy (1988 T 59), tTRT 173 — Ufowe - FETIT T
— gftrgxer B Afyss ) guTET $ sV €5 BA ARfm w1 afey
oft — aard weraT w11 (Al Arfear (sfwfa) f4. ToEam) ...2645

Motor Vehicles Act (59 of 1988), Section 173 - Enhancement of
award - Appellant's right hand has been amputated from the shoulder
- As per Schedule I, Part-IT of Workmen's Compensation Act, the loss
of earning capacity is 80% and not as 42% as assessed by learned
Tribunal - Award amount enhanced from 2,29,880/- to the tune of Rs.

5,80,880/-. [Jam Singh Vs. Bharat] ...2639

. 7iev AT FRAFIT (1988 BT 59). GRT 173 — IAS. B Y —
Ffiaefl &1 ofeer sy $8 @ we T T oor - sder uftex
il @Y A 1 9 11 @ IqurR, Surss umed @Y gy so it
At 9 % 42 vfoem sk 5 Rem aftew g FefRa fear T -
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A Motoryan Karadhan Adhiniyvam, M.P. (25 of 1991), Section 16(3)
& Criminal Procedure Code, 1973 (2 of 1974), Sections 451 & 457 -
Appellant's Bus seized by the Officer-in-charge, Traffic, for offence
u/s 16(3) of the Adhiniyam as well as for offences under Motor Vehicles
Act and the Rules - Said Officer was not notified by the State
Government under its notification dated 09.01.1992 to seize vehicles
for any violation of the Adhiniyam and as such was not competent to
seize the vehicle for offence u/s 16(3) of the Adhiniyam ‘but was
competent to seize it for offences under Motor Vehicles Act - Seizure
of the Bus u/s 16(3) of the Adhiniyam was bad in law and is quashed -
Bus ‘will be treated as seized only under the Motor Vehicles Act -
Appellant can make an application for its custody before the appropriate
Court. [Padmesh Goutam Vs. State of M.P.] {DB)...2510

#evgrT BT FETTIE, AT (1991 BT 25), €T 16(3) T TVF
ufHar afear, 1973 (1974 BT 2), GNIY 451 T 457 — Mex A4 Afetwy
e el & st sl @ fad den affrm 97 arr 16(3) & saefa
AR @ o ATSIN A, g ® g1 adieneff @ 99 ow 3 g
— 9o e vy WReR @ AfrgEar fE 09.01.1992 & FI(G
AfSfram &1 o1 Sedud o W AT o B 2 ArgRa T e
FIT 3H RO g8 AT B aRT 16(3) @ A Iwwer F A amed
o FR ey wEd e e, fewg Aex a aftrfraw & ofwmfa s’ F
T W s A gEw o — Ifaf 3 art 16(3) @ Fada W B W
faftr 1 gfe A gtoqef st afrEfea - 0 a1 F9a e a7 afuf=m
@ Fid aw@ AT W — god g adteneff wqfye e @ wmE
IR IR $Y WHAT | (Gdw Ay fa 4y, wow)  (DB)...2510

Municipal Corporation Act, M.P. (23 of 1956), Section 29/30 -
Whether conjoint reading of both the Sections permits the corporation

" to delay the meeting beyond 15 days on fhe ground of preparation of

agenda-- Held - The Authorities are bound to call the meeting - Further
held, there is nothing in Section 30 which puts a cap on number or the

" subject of requisition meeting. [Shammi Sharma Vs. Muhicipal

Corporation] «..2569

FRgiferd [T e, a3, (1956. T 23) EIRT 29,/30 — ¥4I
g aRY ¢F Wl YR WR, Teer @) da) @ aeny W HifET & 15
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fot @ W fraftan s &) P &t agar & - afPEiRT — giftrewor
T ga 3 o areg & — at aftfefRe, o= 20 H g 7@ W
ffer #1 wem @ fvw w® sexdg @ 21 (Teh T A = friyga
BIRYIRI ) ...2569

~ Nagar Palika (Registration of Colonizers, Terms & Conditions)
Rules, M.P. 1998, Rule 12(4),13 - Permission of Construction - Builder/
Society not completing development work in6-7 days - Rules of 1998
vest the Corporation with ample remedial powers - Municipal
Corporation is directed to carry out the- necessary inspection of
development work carried out by the respondent/Society within a period
of four weeks and, if work is not complete it shall take action as directed
and mandated under Rules and to issue necessary permission to the
appellant/petitioner. [Ramkatori Goyal (Smt.) Vs. Municipal
Corporation| ' ; (DB)...2513

\ TP (FTeTI5Y BT YRgIFvv, a7 aor o) Frm;
79 1998 [F97 12(7) 13 — i &Y grgafe — fefvsal /atarad 2
6—7 fomt F fawra & qur i 5 — 1008 @ Rraw, frm ¥ gaiw
STER @ wfdwar fifkg wxd € - it P @ gt/ aharad)

e fod T faorn o &1 smaves FRlEYr IR w4 @1 oafr @ v -

oA & fod PR fear v ok aft o qw ad @ @9 Praw @
i FROGER W@ sk 98 srfae) w3 gor adeneff /ard
P ACNEAF AT W PR (rEFEd Thaa (hufy) f, = frRrue

FRUI ) ' (DB)...2513

Nagar Palika (Registration of Colonizers, Terms & Conditions})
Rules, M.P. 1998, Rule 12(A), 13 - Permission of Construction -
Issuance of completion certificates of development work is not a pre-
requisite for grant of permission to commence building construction in
any colony - However, it is obligatory upon the competent authority
under Rule 12(A) of Rules 1998 to ensure development process is
‘completed by the colonizer before permission for construction of

building is E}anted. [Ramkatori Goyal (Smt.) Vs. Municipal-

Corporation] (DB)...2513

. TR (Bietargoe w1 eRRgIEv AdET gur ud) A,
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& sigfa gew gieN W ae € % 98 uw gfifae = fe e
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gfpar & g fear mr § (vrq—-m’r'ﬁﬁvm (shaf) fa. =g ffaae
HRYTILE) (DB)...2513

Panchayats (Election Petitions, Corrupt Practices and
Disqualification for Membership) Rules, M.P. 1995, Rule 3 -
Presentation of Election Petition - Authorization - Authorization to
file an election petition has to be specific and not by mere endorsement
in Vakalatnama - It is not an authorization as is required under Rule
3(1) - No evidence to-show that eléction petitioner was present at the
time of presentation of election petition as he did not put his signature
on the order sheet - Specified Officer committed grave error in
entertaining election petmon [Uma Shankar Chobey Vs. Madan]

..2603

‘garga (Frafas sfdar, aermr v gevgar # foy fedar)
" Prgw 4.9.1995, 349 3 — AT TAET BT GRJAFCT — TIHEBN @A —
ﬁﬂﬂwﬁmuwmﬁmuﬁmémﬁﬁﬁeammsﬁvaﬁs
T IETETET ¥ qOTHT g — 48 UIteR 9 e ¢ S fe
3(1) @ afenfa aniferg & — ww <wid @ fav wea & & Frafam arfaer
g¥d o wHa Prafad wrh 9uled o, w@ite Free e W Su
wER T8 fpd ¥ — fafaw wfaer 780 o 7 fafafds afemd 3
aix 3ft wifRa &) (SEerey atd fa. 75w) ...2603

Panchayats (Election Petitions, Corrupt Practices and
Disqualification for Membership) Rules, M.P. 1995, Rule 6 - Relief(s)
- Election Petitioner did not seek the setting aside of election and
declaring it to be null and void instead sought the relief of declaring
the alleged votes casted in favour of returned candidate as invalid and
declare fresh result in favour of Election Petitioner - As no relief was
sought for declaring the election as null and void, the Specified Officer
exceeded the relief sought for by Election Petitioner by declaring the
result as null and void. [Uma Shankar Chobey Vs. Madan] ...2603
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e, 7.9, 1995, 7 6 — grgaty — frafas arh 3 frafe sOra s
R W AmE va oy wife fear o Y amer @, eRw Paffn
gAf @ A 7 s ™ Aol vl w ada wRe frar s aEr
e AT Prafes o @ 9ar & @ qRom ) gt 9T R - fs Pt
F IET W@ YW At Rl W @ @Y sty wd arer wn
fafifde aft@rd 3 Rum &t aoa w = 9 o, fafar arh
T AR T SgAiy & i fpar| (SAreiwe wtd L wwe) -.2603

Panchayats (Election Petitions, Corrupt Practices and
Disqualification for Membership) Rules, M.P. 1 995, Rule 21 - Corrupt
Practice - To establish allegation of corrupt practice, it is incumbent
upon election petitioner to lead cogent evidence - Election Petitioner
did not examine those persons who were said to have participated in
casting votes at two places, but examine some persons who were not
named in election petition of having casted votes in favour of Returned
candidate - Some evidence does not lead to a conclusion that returned
candidate had taken recourse to unfair means and corrupt practice.
[Uma Shankar Chobey Vs. Madan] ...2603

gqrIT (FafaT st gerar giv awvgar # fay Avsar),
e, 7.9. 1995, 9 21 — g% SITEevT — WY WTEROT BT SRTHEYT i
¢ & forg, Prafes arh &t vaa weg 39 B wed @ — FrafaT T
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R WX 7aq H3 4 fredr R o, Wy, @w 09 cafeat @1 e
foar, o a1 frafasr wifaer 9, Paffe gomh 9 g § q9qm 5@
mmﬁgqqﬁﬁﬁﬁe?—awmmwﬁwdwaﬁﬁwﬁ;
.ﬁﬂﬁﬁumwﬁﬁﬂﬁﬂwwﬂwwmmml GHINERS
W fa. we) ..2603

"Panchayat Nirvachan Niyam, M.P, 1995 - Corrupt Practice.;‘
-Rules are in pari materia to the provisions of Representation of

People Act - Allegation if established have a serious consequence _

- Hence, required to be proved to the hilt like criminal cases i.e.
proof beyond reasonable doubt - Mere bald statements cannot be
treated as a conclusive proof of committing corrupt practices.

41
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[Geeta Bai (Smt.) Vs. The Sub Divisional Officer] 02579

garga FrafaT s a3 1995 — 9% graver — Trw, @E
fyfrferes aftrfran @ Sudsn @ wwfaey (pari materia) ¥ g — sfrae
af <enfd staT £, & gRemd THR g — s ol wifge fEar o
aﬁmﬂﬁﬁmﬁ?muwﬁ‘ﬁ'mﬁagﬁa{wﬁﬁéaﬁq-\‘—-ma_
ﬁ%$ﬂﬁ'aﬁ.qﬁmmﬁﬁﬁiﬁmﬁmdﬁmgw$m#aﬁ'
gHen o wear| (far a1 (st fa. ¢ we fedioa afwEy) ...2579

- Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993 (1 of
1994), Section 36 - Di§qualg'ﬁcation of Office bearer_of Panchayat -
Act of encroachment of land or building of the Panchayat and
Government must be committed by the candidate himself - Factum of
encroachment must be construed strictly - In absence of any evidence,
candidate cannot be held to be disqualified. [Geeta Bai (Smt.) Vs. The
Sub Divisional Officer] ' ...2579

TgraT W vF FI wIerer ST, 94, 1993 (1994 BT 1), €ITRT 36
_ gogrga & yeEre? @1 euraar — warad i ey A W AT 7T W
aﬁﬁwmﬁw.mumﬁmmﬁaﬁrmwﬁmmt{—m
@ wen 31 weE ¥ aef A S ARy — fd e w@ aguRefy 7,
geareht ®t aarE @ e w gwar | (frar o hEf) O e federa
FATHR) ...2579

Penal Code (45 of 1860), Section 302 - Murder - Injuries found
on the deceased were caused by Gupti (sharp edged weapon) - Evidence -
of eye witnesses is corroborated by the medical evidence - No reason
to discredit the prosecution case - Appeal dismissed. [Santosh Vs. State
of M.P.] ) (DB)...2693

qvs gfear (1860 BT 45), amsoz—aﬁw—ilaaimtrr{n{
Hﬁiﬂfﬁﬁﬁ(ﬂwa’f@m)ﬁﬂﬂaaﬁﬂs‘—ﬂﬁﬂﬁmﬂﬁmﬂaﬁ
gﬁ,ﬁmwﬁmﬁfmqmwgﬁmmﬁs‘
FIRoT T8 — anfie @Re) (@@ fa. 1.9, usy) (DB)...2693

Penal Code (45 of 1860) Section 304-B - Dowry Death - Law
discussed. [Vishwajeet Vs. State of M.F.] ...2702
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FUG IEdT (1860 BT 45) VT 3047} — w20y g — fafer-fadfara
(freasfia fa. 7y, <=9) _ : . ---2702

Penal Code (45 of 1 860), Section 3048 - Dowry Death - Soon
before death - There must be proximate link between the acts of cruelty
along with the demand of dowry and death of victim. [Vishwajeet Vs,

State of M.P.] 2702

TVE TIedT (1860 #1 45), &TeT 3047 — TR ¥ — 4 9 g¥q
le'o'?—E@W?ﬁﬂfﬁ@ﬁﬂﬁ?ﬂﬂﬁ%ﬁﬂ??%ﬂ?ﬁﬂﬁg$m
Freean d9g v wifre (Reasha A w9, ) ..2702

Penal Code (45 of 1860) Section 304-B - Valid Marriage -
Deceased was already married and appellant brought her after giving
her promise to marry - When rmai'riage was accepted by relatives,
friends and others, then it cannot be said as invalid - Concept of
. marriage to constitute the relationship of husband and wife may require

strict interpretation where claims for civil rights, right to property etc.

may follow or flow - When the question of curbing a social evil is
concerned a liberal approach and different perception cannot be an
anatheme - Invalid marrjage cannot be a ground to exclude from
purview of Section 304-B or 498-A of Act. [Vishwajeet Vs. State of
M.P.] . _ ...2702

TUS GIear (1860 @1 45) €reT 3045 — faferr= faars — qfver
%ﬁﬁﬁmﬁﬁﬁvaﬁwaﬁ#wmmméﬁﬁmﬁm
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el Nifra aftrer, sl @ afer senfy agaRe o gafeg a5t
TRl WTHITE TRl /qE W e @ @ uwr @7 wEe 8, $eR
gftemvr vd R ater aiftrerer ¥ @ waar — s @ =T soadt
4987 F1 uRfL 4 saRfa o & fav afiftem=a Rrare smene weY &t
eur ! (fywasfim fa. w.y. =) 2702

. I;enal Code (45 of 1 860), Sections 304B, 498-A - Dowry Death
- Deceased died within 7 months of marriage - Evidence with regard to

o
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dowry demand, torture and harassment believable - Appellants guilty
of offence under Section 304-B and 498-A of L.P.C. [Vishwajeet Vs.

State of ML.P.] ...2702

qTS IRl (1860 BT 45), ARTY 3041, 4987 — T g — yRrer
# 7g Rare @ 7 918 @ +fax g5 — @9 ) WL AT 9 g @
gag ¥ wed fazgwfg — anflemeffor 7189, @) aRr 3049 U9 4080 B
sava. g @ SNl (faeesiia fa. 9.9, <o) .. 2702

Penal Code (45 of 1860), Sections 304B, 498-A - Sentence -
"Appellants already in jail for more than 8 and half years - Sentence
reduced to period already undergone. [Vishwajeet Vs. State of M.P,]

...2702

TV FISHT (1860 BT 45), 118" 3041, 498—¢.— gvsreer — ardyemeffaror
9E ¥ PRAE € Wi 8 Tl W aftiw wr } ¥ — ey vEd & s
T G4BT Aaier 9% wern 1| (Reasia fa g, ) ...2702

Service Law - Kramonnati - Grant of - Screening of service
record is to be done and then the assessment is to be done whether an
incumbent is fit for grant of Kramonnati or not - If an incumbent is
found fit in accordance to the norms prescribed for grant of such
Kramonnati pay scales, the benefit is required to be granted from the
date it has become applicable. [Krishnakant Choudhari Vs. State of
M.P.] : 2518

war fafer — wai=iy — gt @ s — QAar afrea W B
@1 Wl ARy i U aw fefor fer s wfie 5 sy geam
FA=R ww 5 o ?g Al @ srerar Y — afy waw sy
T A 5 W g WSS B AgEReT ¥ ueEmd @ @ty urar
o 2, W 9w fifer | 9w R ST Wit we 9w g R o Aty
BT o1 (wreid dtedt f4. 7.9, <rea) ...2518

Service Law - Kramonnati - Interpretation of Scheme -
Scheme came into existence w.e.f. 19.04.1999 - Petitioner was
appointed in the year 1981 - As'the Scheme itself came into
existence w.e.f. 19.04.1999 therefore, the petitioner will be entitled
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for his 1st Kramonnati w.e.f. 19.04.1999 as he had already
completed 12 years of service in the year 1993 - However, for
calculating the period of 24 years for grant of 2nd Kramonnati, the
date of his initial appointment is to be considered - Petitioner was
appointed in the year 1981, he will be entitied for 1st Kramonnati
in the year 1999 and 2nd Kramonnati in the year 2005, [Krishnakant
Choudhari Vs. State of M.P.] ...2518

VT fafer — wat=ify — gterar &7 9 FT — TISET, 19.04.1999
¥ 9T vu 9 afmed ¥ arftoft — arh & e 1081 W Prywa Rear
TAT o — Ff6 WeT W 19.04.1009 ¥ Ut vU ¥ afeges § @
oft, gufay arh aosft wory wt=ifa @ fyv 19.04.1908 @ wurd) w7 |
EHAR B, 741 % 9u ggd & a5 1993 7 12 awl” o war qof &
- fo=, fadra wat=ify 2g 24 ot @ @R @ W @ R,
B! ARe Frgfea 9 ity 1 fEr ¥ faar s 9y - 9=
@1 a9 1981 ¥ frgaw fear T om, 98 o 1999 W werw muiwify wd
af 2005 # fadfia Fat=ifl @1 g@ER S| (Hwrera ated A Wy,
5Y) —.2518

Transfer of Property Act (4 of 1882), Section 53-A - Part
Performance - Possession - An agreement to sell was executed in favor of
respondent and was placed in possession - A person is entitled to protect
his possession only when if he is ready and willing to perform his part of
contract - Respondent never took any steps for execution of sale deed or
paid the balance sale consideration nor filed any suit for specific
performance of Contract - As respondent was not ready and willing to
perform his part of contract therefore, not entitled to benefit of Section
33-A of Act, 1882 - Appeal allowed. [Bhavuti (Deceased Through LR's)
Vs. Alam (Deceased Through LR's)] ++.2670

GHRT ST AT (1882 @7 4), ST 53¢ — ATRNF GarT —
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Ry gfiwa arar fear sy 7 @ dfer @ fafifie g@w 8g »i¢ a"
uma%m—q;ﬁiuwaﬂ.ﬁﬁmiﬁsrﬁmmwmﬁ$ﬁwﬁm
I voTHe €l o1, gufav aftfrm 1882 W ORT 63y B AT BT TR
T8 — afrer weR | (@ (e g fafte ufataf) fa. erem (qae e
fafers wfaffen) , ..2670

Transfer of Property Act (4 of 1 882), Section 54 - Sale - Minor
Transferee - “There is no provision in the Act, 1882 which prohlblts a
minor from being transferee - Minor is not disqualified to be transferee.
[Ram Niwas Vs. Jagat Bahadur Singh] ) ..2689

TR g AT (1862 @T 4), &NT 54 — QT — JTIT
FaRdt — afafrm, 1882 ¥ twr B YT T S FAATE B AR
T @ ufiftrg avar & — saRd T+ @ fae e At A (M
frara fy. onTa 9sTgY RiE) ...2689

Value Added Tax Act, M.P: (20 of 2002), Section 70 - Handicrafts
- Some goods may be produced partly by machine and partly by hand -
In such cases product should be regarded as hand made or handicrafts
if the essential character of the product in its finished form is derived
from Handcraft aspect of its productlon [Diamond Crystal Pvt. Ltd.
(M/s.) Vs. State of MLP.] - (DB)...2589

g7 fefa &Y JRIFRE, T4 (2002 BT 20), T 70 — EEarey —

" $waﬁqmﬁmmﬁmﬁamaﬁ?mﬁmmﬁammﬁrﬁfﬁaﬁ
. o wFd & — Sad AWel #, Swig & s a1 ey @ w0 A

wwmﬁwwﬁmmwaﬂaﬁaﬁfwm
a?maﬂa}aﬁmwa%mﬁumgmﬁl(wsmmm @) fa
Y. 1Y) . (DB)...2589

Value Added Tax Act, M.P. (20 of 2002), Section 70 - Mouth Blown
hand crafted Glass Artlcle Entire process from melting to finishing is
done by manual process and merely for cutting and polishing on glass, if
some hand operated machines ate used, it cannot be said that product

- was not predominantly made by hands or itis made by machines. [Diamond

Crystal Pvt. Ltd. (M/s.) Vs. State of MLP.] . . . (DB)...2589
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qe9 qfd Y ey, 4. (2002 T 20), g7 70 — ¥® A
BATH Tl T B9 F gwalred avg — Tad /@ daw afim vy 33
ST T @ Wyel ufean, swaarfaa ufear g™ 9 @Y @ v W= ®ra
@1 ®led (4 uffaw & @ fag g1 & =ardl W arelt ge wefet @
afE 9wl fhar s €, g% e S W1 Aadar 5 9o B 9u vy |
Cererl g fiffa S e wan o @ w9 wEhEY g fffa fear
21 (sws fed wifa. (1) fA. 7y, w=) (DB)...2589

Vinirdishta Bhrashta Acharan Nivaran Adhiniyam, M.P. (36
of 1982), Sections 24, 25, 26 - Local Area - In order to make out an
offence under Sections 25, 26 of Adhiniyam, the construction should
be made on the land or plot situated in local area - Before granting
sanction, the Prescribed Authority ought to have got satisfied that the
offence was being committed on the Iand/plots in local area. [Sewakram
Banjare Vs. State of M.P.] T ..2097

fatafdee gee graver faawer g7, 7.9, (1982 &7 36), RIe
24, 25 ¥ 26 — ¥IY &7 — Afufrr B == 25, 26 $ @l suwg
g & fay, e g3 Rea wife ar qff wr Prfo fFm =y st
=Mfey — A5l 9sT w31 ¥ vsd, fafea witrerd &t gaty ax @51 7fey
ol & iy g3 & qfy/wic W™ awg siRka fear w1 @1 o)
@gov™w §WR fa. 7.9, ) ...2697

Vinirdishta Bhrashta Acharan Nivaran Adhiniyam, M.P. ( 36
of 1982), Section 39 - Cognizance of Oj_'fence - A police officer is
required to make a report to the Authority for the purposes of
investigation - Police Officer did not submit a'report to such authority
- In absence of such report, Prescribed Authority is not competent to
take cognizance of matter and direct investigation - Collector had
sought sanction for investigation - Collector clearly acted beyond his
jurisdiction - Collector ought to have informed the police officer to
make an appllcatmn before Prescribed Authority putting all facts and
then to seek permission for mvestlgatmn Cognizance taken by law
was void ab-initio. [Sewakram Banjare Vs. State of M.P.] ... 2697
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Wakf Act (43 of 1995), Sections 84 & 83 - Wakf Tribunal -
Question of jurisdiction - Can be decided by it, whether it depends on
the construction of the pr0v1s10n of Act or investigation of facts [Zafar
Ali Khan Ys Arif Aquil] ..2720
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Works Contract - Release of security amount - In terms of Works
Contract, petitioner was required to maintain roads for five years -
50% of security amount was to be released after completion of three
years - Rest of 50% of security amount was to be released after
completion of five years - Petitioner completed the work - 50% of
security amount was released on completion of three years - But, even
after maintenance and expiry of the period of five years remaining
50% of security amount was not released because some dues are to
be realised under another contract - Held - No clause in the contract
empowering respondents to recover amount due under any other
contract from security of the contract in question - Dispute about some
other contract is pending before the M.P. Arbitration Tribunal -
Respondents were directed to release the security amount expedltmusly
- Writ Petition allowed. [Biaora Infrastructure Pvt. Ltd. (M/s.) Vs. ML.P.
Gramin Sadak Vikas Pradhikar] (DB)...2526
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APPOINTMENT TO THE MADHYA PRADESH HIGH COURT

We congratulate Hon'ble Mr. Justice Ajay Manikrao Khanwilkar
on his appointment as Chief Justice of the High Court of Madhya Pradesh.
Hon'ble Mr. Justice Ajay Manikrao Khanwilkar, took oath as Chief Justice
of the High Court of M.P. on 24/11/2013 at Bhopal.

HON'BLE MR. JUSTICE
AJAY MANIKRAO KHANWILKAR, CHIEF JUSTICE



Born on July 30, 1957 at Pune in Maharashtra. Having completed
Degree in Commerce from Mulund College of Commerce, Mumbai
University and Degree in Law from K.C. Law College, Mumbai University,
was enrolled as Advocate in the year 1982 and handled Civil, Criminal and
Constitutional matters before the Subordinate Courts, Tribunals and High
Court of Judicature at Bombay on the Appellate side-as well as the Original
side. Started practise exclusively in Supreme Court of India from the year
1984. Was appointed as Standing Counsel for the State of Maharashtra, for
Supreme Court matfers in October 1985 and also worked as Additional
Government:Advocate for the-State of Maharashtra till December 1989, Was
appointed Panel Counsel for Union of Thdid-in January 1990 and fepresented

Union of India-in“severdl-matters of’ natlonalf_lmportancqjl_léggy87“1_9945;_;

‘Was-appointed Amicus-Cufide-by-the-Hon'blé-Supreiie Court-of Tndia to.". -

assist-ofi envirorimeéntal issues in the ¢ase:of M.C. Méhia- Pollution Contiél
in respect of West Bengal Indiistries and Tanfieries. Was also appointed
Standing Counsel for the Election Commission of India for Supreme Court
matters in March 1995. Was also appomted Member of the Task force
constituted by the Ministry_of HealtlLand_Eamﬂy Welfare, Government of
_ _ . _India: 1nﬂovemher,_l9_9ifor_exammmgand_teportmg onthe amendments
- - _needed.in-the-Prevention-of —Food-Adulteration—Act--Has-also-remained -
Executive-—Member—of - the=Supreme-Court—Bar-Association and-Joint -
Secretary ‘and Executive Member- of the-Supreme Court -Advocates on
Record Association. Was appointed Additional Judge of the Bombay High
Court in March 2000 and confirmed as Permanent Judge in April 2002.
Before taking over as Chief Justice of Madhya Pradesh, was Chief Tustice of

Himachal Pradesh.

Sworn-in as the~22nd Ch1ef Jﬁstlce of theMaElhya Pradesh sh-High- Court
oh Noveimber 24,2013 and took charge of the- hlgh ofﬁce on-Noveémber 26,
2013."

We wish Hon'ble Mr. Justice Ajay Manikrao Khanwilkar, Chief
Justice, a successful tenure on the Bench.

b U
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OVATION TO HON'BLE MR. JUSTICE A.M. KHANWILKAR
CHIEF JUSTICE GIVEN ON 26-11-2013 IN THE CONFERENCE
HALL OF HIGH COURT OF M.P.AT JABALPUR

Hon'ble Mr. Justlce Krishn Kumar Lahoti, Admmnstratlve
Judge, while felicitating the new Chief Justice, said :- '

It is my proud privilege to extend a warm and cordial welcome to Your
Lordship on being appointed as 22™ Chief Justice of Madhya Pradesh High
Court. I on behalf of my brother and sister Judges and on my own behalf welcome
and congratulate your Lordship on assumption of ofﬁce of the Chief Justice of
High Court of Madhya Pradesh. ~

Born on 30® July, 1 957'at Pune, Maharashtra, your Lordshlp obtained
bachelor's degree in Commerce from Mulund College of Commerce, Mumbai and
thereafter degree of bachelor of Law from K.C.Law College, Mumbai. After getting
enmlled asanAdvocate on 10% February, 1982, your Lordship had started practising

. “as Lawyerin Civil, Criminal and Constitutional Branches of Law before the Sub- -

ordinate Courts, Tribunal and High Court of Judicature at Bombay.

After practising for about two and half years at Bombay, your Lordship
shified to New Delhi in July, 1984 and started practising in the Supreme Court. In
October, 1985 Your Lordship was appointed as Standing Counsel for the State
of Maharashtra for Supreme Court. Your Lordship functioned as an Additional
Government Advocate for the State of Maharashtra till December, 1989 and
thereafter was.appointed as Panel Lawyer for Union of India in January, 1990. '
Your Lordship was also appointed as Amicus Curiae in 1994 by the Supreme
Court of India to assist the Court on environmental issues in the case of M.C.Mehta
pertaining to Pollution Control in respect of Industries and Tanneries of West
Bengal. Youwere also appointed as Standing Counsel for the Election Commission
of India for Supreme Court in the year 1995.

Your Lordship was a member of the Task Force constituted by the M]mstry
of Health and Family Welfare, Government of India in November, 1995 for
examining and suggesting amendments needed in the Prevention of Food
Adulteration Act. You were also the Executive Member of the Supreme Court
Bar Association, Joint Secretary and Executive Member of the Supreme Court
Advocates on Record Association.

Recognizing your legal acumen and juristic talent, you were appointed as
an Additional Judge of Bombay High Court on 29™ March, 2000 and as Permanent
Judge on 8*April, 2002.
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.. While functioning as a Judge of Bombay High Court; Your Lordship
magnificently contributed on administrative side of the High Court as Meniber of
the Administrative Committee and was part of various important Committees of
Judges, namely. Case Management Committee, Computer and E-Courts
Committee, Committee to oversee the proper implementation ofADR mechanisms
in the High Court and Sub-ordinate Courts, Mediation Committee, Committee
for framing of Rules relating to Advocates, General Rules Committee, Committee
for advising the High Court on all legal matters where High Court has been
impleaded as a party, Judges Library Committee, Disaster Management
Committee, Building Committee, Committee for hearing Administrative Appeals
and Representations from Lower Courts and from High Court staff. '

Due to your Lordship's initiative and leadership, mediation'movement
had spread across the State of Maharashtra in a big way from Taluka Courts to
High Court level in less than three years period.

Besides being associated with the aforementioned Committees of the Hi gh
Court, your Lordship was appointed to the one member Committee constituted
for development of software of Case Information Management System for the
Bombay High Court. Your Lordship was also the Chairman of the Advisory Board
under COFEPOSA, National Security Act, 1980 and other enactments.

Your Lordship had also the privilege to work on a very promising and
prestigious project of "Centralized Filing-cum-Digitization of Court Record and
E-Filing Centre" of the Bombay High Court.

Your Lordship was appointed as Member of N ational Court Management
Systems Committee constituted by the Chief Justice of India in May, 2012 and
contributed a well-researched paper on Case Management. Your Lordship was

~ also nominated as Member of the Advisory Committee of the National Court .

Management Systems by the Chief Justice of India on 8" August, 2013.

, Looking to the tremendous Administrative capability, deep legal acumen
and vast experience of the Judicial System, Your Lordship was appointed as
Chief Justice of the Himachal Pradesh High Court and took oath of the office of
Chief Justice on 4™ April, 20 1 3.

While functioning as Judge of the Bombay High Court and later on as
Chief Justice of Himachal Pradesh High Court, Your Lordship has immensely
contributed to the development of law by delivering several land mark judgments
which adom various law Journals.

At this juncture, I would like to draw your attention that High Court of

)
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Madhya Pradesh is having its glorious history. .

) ~ ' **This High Coustis having its two Benches at Indore and Gwalior. Initially -
these wetd fémporary Benches, but later by order dt. 28.11.1968 the President
of India hdiéstablished these Benches as permanent Benches of Madhya Pradesh
High Court. '

The High Court of Madhya Pradesh has also adopted modern informaﬁoﬁ
technology and at present it is fully equipped to the extent of 90% by the technology.
We are having technical staff who have improved technology and at present we
are using the technology for dispensation of justice. We are having our website,
case information system, case data on website. Recently, we have provided
software to copying section and also have installed Kiosk for information to the
public at large. Now under your able guidance, as you are having vast experience
of this technology, we will be proceeding ahead and will make ourselves at par
with any other State of the country. Jabalpur, Indore and Gwalior Bar are having
glorious history, their performance is par excellence. Our judges are working
hard for dispensing the justice, but because of short of judges and long pendency,
the arrears of cases are accumulating. B o

Hon'ble Justice Khanwilkar, who enjoys a dynamic personality has already
proved hisimmense capebility as Chief Justice of Himachal Pradesh. Weare confident
that His Lordship will be able to further strengthen this High Court which hasa
glorious past. In this regard, T assure you the fullest co-operation of myself, my
brother and sister Judges, Bar, Judiciary and the Registry of the High Court.

_ Tamsure that under the dynamic leadership of Your Lordship, this High
Court will attain new heights in providing justice to the commonman. -

I once again welcome your Lordship and Smt.Sanjaya Khanwilkar to
this High Court.

Shri Purushaindra Kaurav, Addl. Advocate General ML.P., while
felicitating the new Chief Justice, said :-

I'extend a hearty welcome to Hon'ble Mr. Justice Ajay Manikrao )
Khanwilkar on his assuming the office of the Chief Justice of M.P. High Court. It
is an interesting coincidence, that My Lord was the 21% Chief Justice of the
Himachal Pradesh High Court and is the 22 Chief Justice of this High Court. It
is my immense pleasure, on behalf of the State of Madhya Pradeshto offer respectful
felicitation to My Lord Chief Justice. '
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Born in Pune (Maharashtra) on 30" of July 1957, My Lord obtained

degree in Commerce from Mulund College of Commerce, Mumbai University

and obtained the degree in Law from K.C. Law College, Mumbai Umversny My

Lord enrolled as an Advocate on 10® February 1982 and dealt with Civil, Criminal

and Constitutional matters before the subordinate Courts, Tribunals and High
Courtof Judicature at Mumbai, on appellate side as well as on original side. From
1984, My Lord started practising exclusively in the Supreme Court of India.

My Lord was appointed as the Standing Counsel for the State of
Maharashtra in the Supreme Court in October 1985 and also worked as Additional
Government Advocate for the State of Maharashtra upto December 1989. My
Lord was appoirited as Panel Counsel for the Union of India in January 1990 and

- represented the Union Government in several matters of National importance. .

Even in private practise, My Lord had the opportunity to deal with matters of
great significance before the Supreme Court while representing the persons in
high public offices as well as various Statutory Authorities, Corporations and
Institutions. In August 1994, considering My Lord's legal acumen, My Lord was
appointed as Amicus-curiae by the Hon'ble Supreme Court of India to assist in
environmental issues especially in the landmark case of M.C. Mehta Calcutta
Tanneries Matter v. Union of India 1997 (SCC) (2) 411. My Lord was Standing
Counsel for the Election Commission of India in the Suprerne Court since March
1995 till elevation and was also appointed as Member of the Task Force
constituted by the Ministry of Health and Family Welfare in November 1995 for
suggesting amendments in Prevention of Food Adulteration Act. My Lord had a
wide range of experience in Criminal, Civil, Constitutional, Election & Co-operative
matters. My Lord was the Executive Member of Supreme Court Bar Association,
Joint Secretary & Executive member of S.C. Advocates on Record Association.
Considering My Lord's dedication and devotion, My Lord was appointed as

Additional Judge of Bombay High Court on 29* March 2000 & was confirmed -

as a:permanent Judge on 8% April 2002, My Lord was appointed as the Chief
Justice of the Himachal Pradesh High Court on 4® April 2013.

During the period from 2000 to 2013, My Lord has delivered several
land mark judgments on various subjects which reflect upon My Lords way of
*work so as to balance the competing interest of different groups. To name a few:

() Inthe case of Anand Bhimrao Salvi vs State of Maharastra.
I}IRBOMR 2010 (4) 586. wherein the Petitioner had prayed that
the Respondents who were organizers of the Aurangabad Premier
League be directed to stop using high volume sound systems during
matches as the area where the petitioner was residing was a residential

Ay
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area near the stadium. My Lord held that "Indeed, it is a fundamental
right to organize such sports events, but that does not mean that the

- Organizers have absolute right in that behalf. The right is subject to.

grant of permission by the local authority including by the Police
Department. It is open to the authorities to regulate such events in

larger public interest and refusal to grant permission for suchanevent -
- can be justified on that basis. My Lord also impressed upon the

State Government, to take suitable measures as recommended by
the Apex Court (in the case of In re: Noise Pollution) in addressing
the problems in controlling noise pollution and solutions thereto and
more particularly in spreading civic awareness amongst the youth in
schools and colleges as well as in the, police and civil administration.

.(ii) In the case of Asha Sewa Bhavi Sanstha vs State of

Maharastra, BCR 2010 (3) 429, the issue was whether the private
society which intend to start primary or higher secondary school
without seeking any aid from the State has fundamental right to do
so under Article 19(1)(g) of the Constitution. My Lord held that
"Right to establish an educational institution of its choice on permanent
no grant basis is a fundamental right to all citizens within Article 1
9(1)(g). That fundamental right, however, cannot be confused with
the right to seek recognition for the school. The proposals for
recognition of the school to be established by private management
will have to fulfill the conditions, spécified in the statute.

(iii) Inthe case of Indian Harm Reduction Network vs Union of
India, BCR (Cri) 2012 (1) wherein the constitutional validity of section
31-A of the Narcotic Drugs and Psychotropic Substances Act, 1985
was challenged on the ground that the mandatory death sentence
prescribed therein is violative of Article 14 and 21 of the Constitution
of India. In this case it has been considered that the offence referred to
in Section 31 A of the NDPS Act cannot be classified as Crimes Mala
In Se, but as an offence as Crimes Mala Prohibita. Under the English
Common Law crimes in mala in se are distinpuished from Crimes Mala

Prohibita. Crimes Mala In Se embrace acts immoral or wrong in ’

themselves, whereas, crimes mala prohibita embrace things prehibited
by statute or infringing other rights. My Lord held that Section 31-A of
the NDPS Actis violative of Article 21 of the Constitution as it provides
for mandatory death penalty. However, My Lord rejected that the
provision was violative of Article 14 of the Constitution of India. Further,

43
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instead of declaring Section 31-A as unconstitutional, and void ab
initio, the alternative argument of the respondent was accepted that

. the said provision be construed as directory by reading down the
expression "shall be punishable with death" as "may be punishable
with death" inrelation to the offences covered u/s 31 A. Thus the courts
can award death penalty for the offences covered by Section 31 -A,
upon recording reasons therefore.

(iv) My Lord, in the short tenure as Chief Justice of the Himachal
Pradesh High Court has delivered several important judgments
pertaining to Luxury Tax, Entry Tax, Educational matters and Service
Matters and has dealt with them in a deft and skillful manner,

On a perusal of my Lord's judgments, it is clearly evident that My Lord
has delivered judgments involving intricate issues in a precise & meticulous manner

and the judgments have not only been delivered in a plain and simple language but

are also clear and cogent reflecting the hardwork and indepth research.

Apart from My Lord being a legal luminary, My Lord is also adept in the
art of administration and a pioneer of innovation and modernization. My Lord
besides being a member of the Administrative Committee of the Bombay High
Court wasalso appointed as Chairman of several important committees of Judges
for technological advancement of the Bombay High Court which were crucial for
development in this age of rapid changing technology such as

() the Computer and E-Courts Committee of the Bombay
High Court ' -

'(if) Case Management Committee of the Bombay High Court

My Lord was also appointed a Member of the National Court of
Management Systems Committee constituted by the Chief Justice of India.

Much praise has been bestowed by Hon'ble Judges and Lawyers in
Mumbai and Himachal Pradesh on your Lordship's style of working. My Lord's
vast expertize in the legal field as well as administrative approach will definitely
enhance the richness of this Hon'ble High Court and My Lord’ greater reliance on
technology will help develop a smooth legal system which will assure smooth
running of the Justice delivery system.

We offer, with utmost conviction, our full co-operation on behalf of the
Advocate General to fulfill the great expectations of the litigants.

I, on behalf of State Government, the Hon'ble Advocate General, Law

i
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Officers and on My own behalfcongratulate Hon'ble Justice A. M. Khanwilkar
on his assuming office of the Chief Justice of M.P. High Court and wishhima
successful tenure as Chief Justice of this Court.

Shri Adarsh Muni Trivedi, President, M.P. High Court Bar
Association, while felicitating the new Chief Justice, said :-

Today, we have assembled here to welcome Your Lordship Shri Justice
Khanwilkar as our Chief Justice. Arrival of Your Lordship from the land of the
great Himalayas is a mascot for us. The great Sanskrit poet Kalidas says in 'Kumar
Sambhav' while praising the Himalaya :-

- femrert I MRRTS: |
yaiR R ey,
RerRrgfren g4 aFES: 1|
[Kumar Sambhav 1/1]

Your arrival has broughta fresh heavenly Himalayan breeze tothe portals
of this High Court, This land of deep forests and mountains like Vindhyachal and
Satpura is nourished by the greatriver Narmada like a mother which flows here at
Jabalpur through shiny white marvelous marble rocks. Narmada is life-line of
Madhya Pradesh. The holy waves of Narmada greet you at this occasion of
adorning by Your Lordship the highest seat of Justice in this State of Madhya

" Pradesh. ‘

Your Lordship hail from the historical city of Pune in Maharashtra. Your
Lordship were born on 30th July 1957, and did your degree in Commerce from
Mulund College of Commerce, Murmbai University and degree in Law from K.C.

,  Law College, Mumbai University. You were enrolled as an Advocate in year
1982 and practised in Civil, Criminal and Constitutional law before the Sub-
ordinate Courts, Tribunals and High Court of Bombay on the Appellate side as
well as the Original side attaining vast sphere of knowledge. From year 1984
Your Lordship started practise exclusively in the Supreme Court of India and
came off with flying colours developing a great vision. You were appointed as
Standing Counsel for the State of Maharashtra for Supreme Court in October
1985 and also-worked as Additional Advocate for the State Government of
Maharashtra till December 1989. You were further appointed as Panet Counsel
for Union of India in January 1990 and represented the Union of India in several
matters of national importance. ' . ‘
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Even in your private practice, Your Lordship appeared before the Supreme
Court the matters of great significance representing persons in high public offices,
as also various statutory authorities, corporations and institutions. In August 1994,
the Supreme Court of India appointed you 'Amicus Curiae' to assist on

environmental issues in the case of "M.C. Mehta- Pollution control in respect of ‘

West Bengal industries and tanneries, Your Lordship were also appointed as
Standing Counsel for the Election Commission of India in Supreme Court in Mzarch
1995. You were also appointed member of the Task Force constituted by the
Ministry of Health and Family Welfare, Government of India in November 1995
for examining and reporting on the amendments required in the Prevention of
Food AdulterationAct. .

‘Apart Your Lordship have rendered great service to the Bar, You remained

an Executive Member of Supreme Court Bar Association as well as Joint Secretary
of Supreme Court Advocates' on Record Association. You were appointed
Additional Judge of Bombay High Court in March 2000 and confirmed as
Permanent Judge in April 2002. Thereafter, Your Lordship took over as 21
Chief Justice of Himachal Pradesh High Court and in next move as 22 Chief
Justice of this High Court of great traditions and history.

- Jesus Christ in Sermon of the Mount preached :-
"Blessed are they
That are always cheerful —
And always hopeful
For they have already
. The kingdom of heaven."

A Judge is like the busy bee, who improves each shining hour and gathers
honey of thoughts all the day, from every opening flower's arguments. There is as
much dignity in delivering a Judgment as in writing a poem. Thisisan overpraised
month of November, when mother earth praised God with her thousand voices.
Your oath to this high office of Chief Justice in month of November is really
significant. It is suggested in Psalm -82 that -

"a Judge sits in God's place - he is a Judge among the Gods and
a Judgment when it is just is God's Judgment, not yours. When
you come to sit upon your quishon let these things be remembered,
and that will be a principal motive to be careful and watchful in all
your Judgments and proceedings.” |

To see Your Lordship adorning the Bench as Chief Priest of the Temple

4
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of Jusfice wiii he an affectionate experience and intellectual pleasure. At this juncture

1 welcome Your Lordship on behalf of all members of M.P. High Court Bar

Association and my own behalf, We all have great expectations from Your Lordship.
It is dawn of a charming season. The poet Shelly says:- ~

"[f winter comes, can spring be far behin N

The constellations of high ideals and values Your Lordship have cherished,
practiced will pave our way tomeet with great challenges of the future before the
Benchas well as the Bar. Your Lordship have been an eminent scholar, ajurist par
excellence and a Judge of high repute and kind heart, will write the golden history
of this High Court on sand of time through incessant efforts with vast expetience
and complete dedication. Your Lordship will secure and serve the larger cause of
humanity and keep your resolutions with due diligence and we hope that anyone
who knocks your door, gets substantial J ustice with your known commitment to
human values. ' : .

Rabindra Nath Tagore in his poem' Kadi and Komal says :-.

" "Into the months of these

Dumb, pale and meek

We have to infuse the language of the soul.

Into the hearts of these '

Weary and worn, dry and forlorn

‘We have to minstel the language

of humanity."

' I'wish Your Lordship a great forensic tenure as Chief Justice of this High
Court.

Shri D.K. Dixit, President, M.P. High Court Advocates' Bar
Association, while felicitating the new Chief Justice, said :-

. Today we have assembled hereto felicitate Hon'ble Justice Ajay Manikrao
Khanwilkar on his appointment as the Chief Justice of this great institution situated
inthe city of Jabalpur which is almost the centre point of the country, on the banks
of Holy River Narmada. This moment is giving lot of pleasure to all of us because
we have got a great jurist as our Chief J ustice. We welcome and offer our heartfelt
congratulations to my lord at this occasion.

My Lord was born on 30" July, 1 957 at Pune, Maharashtra.

" My Lord have obtained the degree of Bachelor of Commerce from
Mulund College of Commerce, andd Bachelor of Laws from K.C. Law College,
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Mumbai University. Thereafter enrolled as Advocate on 10t February, 1982.

‘ My Lord have handled Civil, Criminal and Constitutional matters before
the Subordinate Courts, Tribunals and High Court of Judicature at Bombay on
the Appellate side and Original side. '

My Lord have practised exclusively in the Supreme Court of India from
July, 1984. Appointed as Standing Counsel for the State of Mabharashtra for
Supreme Court matters in October, 1985, worked as Additional Government
Advocate for the State of Maharashtra till December, 1989. Appointed as Panel
Counsel for Union of India in January, 1990, Had opportunity to represent Union
of India in several matters of national importance. Even in private practice, had
occasion to handle matters of great significance to represent persons in high public
offices as also various statutory Authorities, Corporations and institutions. In August,
1994 My lord were appointed as Amicus Curiae by the Hon'ble Supreme Court
of India to assist on environmental issues in the case of ML.C. Mehta -Pollution
Control in respect of West Bengal Industries, and Tanneries. My Lord were
Standing Counsel for the Election Commission of India for Supreme Court matters
since March, 1995 till elevated.

My Lord were appointed as Member of the Task Force (headed by the
former Chief Justice of India Mr. Justice E.S. Venkataramaiah) constituted by the
Ministry of Health and Family Welfare, Govemment of India in November, 1995
for examining and reporting on the amendments needed in the Prevention of Food
Adulteration Act. .

My Lord were Executive Member of the Supreme Court Bar Association
and Joint Secretary and Executive Member of the Supreme Court Advocates on
Record Association.

My Lord were appointed as Additional J udge of the Bombay High Court
on 29" March, 2000 and confirmed as permanent Judge on 8™ April, 2002.
Remained as such till 34 April, 2013. :

My Lord were appoint as Member of National Court Management Systems
Committee constituted by the Chief Justice of India vide order dated 7% May, 2012,
Contributed a well researched paper on Case management nominated by the Chief
Justice of India as Member of the Advisory Committee of the National Court
Management Systems (NCMS), pursuant to office order dated 8 August, 2013.

Besides being Member of the Administrative Committee of the High Court
of Bombay, was also nominated by the Chief Justice of Bombay High Court as
Chairman of several important Committees of J udges constituted for distribution
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of adrninistrative work from time to time.

My Lord were appointed as a one man Committee by the Full House of
the Bombay High Court for development of software of Case Information
Management System (for short, CIMS), for the Bombay High Court. Before
being elevated as Chief Justice of Himachal Pradesh High Court, My Lord had
conceived a very promising and prestigious Project of" Centralized Filing-cum-
Digitization of Court record and E-Filing Centre" of the Bombay High Court.

My Lord took oath as Chief Justice of the High Coutt of Himachal Pradesh
on 4% April, 2013 and now transferred to this court took oath on 24-11-2013.

My Lord this court is the successor court of High Court of Nagpur and
has witnessed the series of legal luminaries like Hon'ble Justice M. Hidaytullah,
Hon'ble Justice J.S. Verma, Hon'ble Justice R.C. Lahoti who also adorned the
Office of Chief Justice of India and also Justice Vivian Bose, Hon'ble Justice A.P.
Sen, Hon'ble Justice GL.Oza, Hon'ble Justice Faizanuddin, Hon'ble Justice D.M.
Dharmadhikari, Hon'ble Justice P.P. Naolekar & Hon'ble Justice Deepak Verma,
who were also elevated to the Office of Judge of Supreme Court. Hon'ble J ustice
Late Shri GP. Singh former Chief Justice of this Hon'ble Court is known nation
wide and abroad for his knowledge and accumen as said on his ovation by the
then Hon'ble Chief Justice Shri S.A. Bobde, Judge Supreme Court of India. We
are sure that My Lord will also carry the same traditions and take this High Court
to the further heights & glory. We also assure that the Bar shall be fully cooperative.

T on behalf of the members of M.P. High Court Advocates Bar Association
and on my own behalf once again welcome My Lord as the Chief Justice of this
Court and also pray for the successfull and memorable tenure in the history of this
Court.

Shri Shivendra Upadhyay, Chairman, M.P. State Bar Council, while
felicitating the new Chief Justice, said :-
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Shri-Rashid Suhal Siddiqui, Asstt. Solicitor General, Madhya
Pradesh, while felicitating the new Chief J ustice, said :-

Today we have assembled here to welcome our new Hon'ble Chief Justice
Shri Ajay Manikrao Khanwilkar who took oath of office on 24.11.2013 at Bhopal,
it is my proud privilege to welcome your Lordship as the 22" Chief Justice of
Madhya Pradesh.

Hon'ble Shri Justice A.M.Khanwilkar was born on 30 J uly 1957 at Pune,
Maharashtra. Hon'ble Justice Khanwilkar Graduated in Bachelor of Commerce
from Mulund College of Commerce, Mumbai University. Thereafter, joined K.C.
Law College, Mumbai University and completed law study and enrolled as
Advocate on 10 February 1982. Justice Khanwilkar handled Civil, Criminal
and Constitutional matters before the Subordinate Courts, Tribunals and High
Court of Judicature at Bombay on the Appellate side as well as the Original side.
Your Lordship also practised exclusively in the Supreme Court of India and was

'}
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appointed as Standing Counsel for the State of Maharashtra for Supreme Court.
Tustice A.M. Khanwilkar worked as Additional Government Advocate for the
State of Maharashtra till December 1989. My Lord has served as Panel Counsel
for Union of India and had opportunity to represent Union of India in several
matters of national importance. On several occasion the Hon'ble Supreme Court
had appointed your Lordship as Amicus Curiae to assiston environmental issues.
Your Lordship was also a Standing Counsel for the Election Commission of India

* for Supreme Court. Your Lordship has a wide range of exposure in Criminal,

Civil, Constitutional, Election and Co-operative matters and was Executive
Member of the Supreme Court Bar Association and Joint Secretary and Executive
Member of the Supreme Court Advocates on Record Association.

On 29 March 2000 your Lordship was Appointed as Additional J udge
of the Bombay High Court and was confirmed as permanent J udge on 8% April
2002. Your Lordship took oath as Chief Justice of the High Court of Himachal
Pradesh on April 4,2013. : .

It may be mentioned that our High Court is one of the oldest High Court
in India, my Lord many of the Hon'ble Judges of this High Court were elevated as
" judges of the Supreme Court and Chief Justices of other High Courts whichisa
great honour to this institution, many of the Hon'ble Judges of this court have also
clevated as the Chief Justice of India namely Hon'ble Shri Justice B.P.Sinha, Honble
Shri Jutice Hidayatullah, Hon'ble Shri Justice J.S.Vermaand Hon'ble Shri Justice
R.C.Lahoti and this speech would be incomplete without my going back-and
recalling of one of the greatest legal luminaries of his time Hon'ble Justice Late
Justice GP.Singh who is 2 shining beacon for many, till date whose passion and
dedication are a source of inspiration for all of us. I feel confident that under the
dynamic leadership of your Lordship this court will have a glorious future.

On this occasion, while greeting you for téking over the reins of the
administration of justice of this court, I extend warm welcome and wish a successful
tenure while adorning the office of Chief Justice. T on behalf of Union of Indiaand

" my own behalf and all the Central Government Standing Counsels who are

appearing on behalf of India welcome you.

Shri‘M.L. Jaiswal, President, Senior Advocates' Council, while
felicitating the new Chief Justice, said :-

At the outset I congratulate and welcome your Lordship on your
appointment as the Chief Justice of High Court of Madhya Pradesh. '
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Your Lordship has been a practicing lawyer in the Supreme Court as well

as inthe High Court and very well acquainted with problems and difficulties of

Bar. Your Lordship has been ajudge of presidency High Court of Bombay, which
is one of the leading High Courts in the country. It has produced great judges,
eminent authors of law books and reputed lawyers. Your Lordship has all round
experience first as a judge and thereafter as Chief Justice of Himachal Pradesh
High Court and is well conversant with the responsibilities and duties of this Augnst
office. We are fortunate enough in having your Lordship as our Chief Justice and
we shall have the benefit of My Lords administrative experience and wide learning
inthe field of law. My Lord, we have also contributed in maintaining high standard,
dignity, traditions and culture of this High Court. We have also produced eminent
lawyers and learned judges and authors too. I need not name them, your Lordship
1s welt aware of them. ‘

A disconcerting feature that has been observed in the recent past is the
judicial intervention in decision making process. Though it is a welcome step, but
the impression that has been created is that every decision taken by the executive
is tainted with malice and bias. Add to that the recent report of the comptroller
and Auditor General, which have led to further depression in the higher echelons
of the Government. If every decision taken by the executive is to be criticized and
- scrutinized, definitely inertia is bound to set, in the decision making process which
has an adverse effect on the development perse. It is settled law that decision
making process is within the sole domain of executive and Court is required to
interfere when malafides and unfairness are writ large on the face of record.
Approaching the court at the drop of the hat has now become a norm. Public
interest litigation has become a fashion. God may forbid, if stay in granted, the
feasibility of projects take a severe hit and due to delay in decision, the cost rises
by manifold and in most of the cases project becomes unviable. At the same time
corruption in the system has become rampart and eating away all our progress
and resources. Legislature and executive are in the process of failure except
judiciary there does not appear any other agency to check this flow, lest it may
also suffer the same fate. Dealing with the State of affairs Hon'ble Justice Jeewan
Reddy of the Supreme Court observed in a decision reported in1996 (4) SCC
622 and I'quote "But how many matters can we handle? How many more of such
‘matters still there? The real question is how to swing the polity, a polity which has
become indolent and soft in its vitals? Can the Courts alone do it? Even so to
what extent in prevailing State of affairs? Not that we wish to launch upon a
diatribe against anyone in particular but Judges of the Court are also permitted,

we presume to ask in anguish What have we made of our country in less than 50
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years, where is the respect and regard for law has gone? And who is responsible
for it?" This is the dilemma with which we are confronted. Who is to be blamed,
politicians, bureaucrats, technocrats, judges, lawyers or liti gants? We all have to
ponder and find a solution for the present state of affairs. Judiciary has always
played an important role in this and we hope it will continue to guide all concerned.

Your Lordship shall have full co-operation. We have today present with
us the respected father of our Chief Justice, I welcome you sir.

I, on behalf of Seriior Advocate's Council and on my own behalf extend
your Lordship a hearty welcome and wish you well.

Reply to the ovation, by Hon'ble Mr. Justice Ajay Manikrao
Khanwilkar, Chief Justice :-

I thank all the speakers fof having expressed 'many kind words and
for the compliments showered on me. I feel humbled to be here amongst you
on this occasion.

This Court has a glorious past. I am fortunate to have inherited the
rich legacy of the office of the Chief Justice of Madhya Pradesh High Court.
This office has been graced by legal luminaries of a very high order - from
Hon'ble Justice M. Hidayatullah, the first Chief Justice of this Court, including
many others, who went on to attain the distinction of becoming Judges of the
Supreme Court of India. [ have had the privilege to appear before Hon'ble
Mr.Justice A.P. Sen, Justice G.L. Oza, Justice J.S. Vefma and Justice N.D.
Oza in the Supreme Court.

Since the establishment of this High Court on 1 November, 1956, at

‘least two Chief Justices of this High Court - Justice M.Hidayatullah and Justice

1.S. Verma -achieved the distinction of becoming the Chief Justices of India.
The members of the legal fraternity, of my generation, have hdd the good
fortune of witnessing the sagacity of Justice J.S. Verma and the manner in
which he conducted court proceedings. He was an able administrator besides
being a jurist of great fortitude and learning.

Madhya Pradesh is known to be home of a large tribal population, who
have been largely cut off from the main stream development. Nevertheless, it is
endowed with rich traditions, customs, art, music and culture that bind all the
tribal groups residing in the State. They abide by fantastic moral values and
impart the same to their younger generation. One of the concerns of our State is
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that it is the least developed State in India with a Human Development Index
(HIDI) value 0f 0.375. Even the State's per.capita Gross State Domestic Product
(nominal GDP) is the fourth lowest in the country. It is also the lowest ranked
State on the India State Hunger Index. These figures are as on 2011. These are
the challenges to overcome, for which the Judiciary, as one of the important
pillars of democracy, is obliged to discharge its constitutional obligation and
achieve the aspirations of the citizenry.

The successive Chief Justices of this Court have unreservedly appreciated
the maturity of this Bar, not only for their legal acumen, but also for their humility,
forthrightness, cooperation with the Bench and more importantly, their concern
and commitment for the common man. The members of this Bar, in the past
have untiringly endeavored to accomplish the ideals of the Constitution of India,
"rule of law" and good governance, which, we the people of India, have given
to ourselves.

I need not underscore that the high traditions and conventions of this
Institution will have to be honoured by one and all. With the senior colleagues
on the Bench and the mature Bar of this Court, I am confident that I will be
guided by all of you'to fulfill these goals. ' '

It is common knowledge that the Courts in India are g:rappl'ing with

the issue of "docket explosion". That is not unique to the courts of Madhya,

Pradesh. The Bar and the Bench will have to continually work together to
address the issues which have significance in the development of an improved
justice delivery system. The Bar and the Bench may also have to give serious
thought about the issue of "docket exclusion". The only way forward is an
efficient court management policy to be adopted by the Courts in Madhya

Pradesh, which can be accomplished only with the assistance and cooperation

of the Bar. I have no manner of doubt that the Bar of our State will extend full
cooperation in that regard, I have read and also have been told that the Bar
has already taken initiative to assuage the cause of the common man including
by resorting to ADR mechanism in a big way.

Let us work together to take the judicial system in the State of Madhya "

Pradesh to new heights so that it becomes a role model for the entire country and
fulfill the aspirations of the common man by providing them easy access to justice.

Thank you,
Jai Hind.
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NOTES OF CASES SECTION

Short Note = - .. -
*(41)
Before Mr. Justice K.K. Trivedi
W.P. No. 610/2012 (Jabalpur) decided on 3 July, 2013

ADITYATIWARI - oo L. . . ... Petitioner
Vs. ‘ .
STATE OF M.P. & érs. ) : ...Respondents

Constitution - Articles 15, 16 - Reservation - Vertical reservation
is only a reservation undex Article 16(4) of the Constitution of India and
horizontal (Special) reservation is under Article 16(1) or Article 15(3) of
the Constitution of India - While reservations made on social basis are not
to be changed, the horizontal reservation are compartmentwise and in such
circumstances, if the Rules permit, the vacancies available in horizontal
reservation are to be filled in by similar category candidates. -

-

: wﬁmv—a;gssa‘% 15,16 — JIXEGTT — WIRA B WA & FLET
16(a) B afmia 9d ARGV BIA TH IREAT B TE ARG & WfEm @
=BT 16(1) A AV 15(3) B FAwid AR (faztw) st — TS
AR R fXd T ARET B g<ar 81 o e waie dfaw arar @
ggar & Al ¥ aRRefy & afx frem g 33 € gftre aneor 7
Sy Rfvaal o8 s° wwey Avft @ awafal T AT @

Case referred : ' ' '

) (2007) 8 SCC 785.

D.K. Dixit with Ramsufal Chaturvedi, for the petitioner.
Piyush Dharmadhikari, G.A. for the respondents No..1to 3.
None for other respondents though served and earlier represented.

Short Note
*(42)
" Before Mr. Justice Sujoy Paul
Comp. Petition No. 7/2012 (Gwalior) decided on 15 May, 2013

SANIL P. SAHU & ors. ... Petitioners
Vs. . . ]
M/S YISHWA ORGANICS PVT.LTD. & ors. ...Respondents

A. High Court Rules, 2008 - Rule 14 - Company Petition -
Ordinarily - Word 'Ordinarily’ means that provision is a general one
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and must be read subject to the special provns:ons contamed in the .

parent enactment. -
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" B. Companies Act (1 of 1956), Sections 284 & 398 - -
;Company petition for declaration of resolutions as illegal - Company -

_ Petition is filed secking declaration that impugned Board Meeting and

. resolutions passed at meeting are non-existent, fictitious, illegal, void .
_ = Held - Company Law Board alone has jurisdiction to entertain the

application u/s 398 - Jurisdiction: of High Court is ousted Company
Petition not mamtamable
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Cases referred

- (2002) 35 SCL 347 (AP), (1990) 68 Coimp. Case 608 (Bom), (1985) 3

58 Comp. Case 805 (Raj.), 2002 (2) MPJR 587, (1994) 79 Comp Case

 830(Guj.), (1998) 1 CTC 682, 1993 (3) ALT 160, (1995) 84 Comp Case -

782,(2006) 68 SCL 233, (2007) 140 Comp Case 823, AIR 1997 8C 2364,
(2001) 4 SCC 350, (2005) 11 SCC314, (2006) 7SCC613, (2000) Comp
-Case (100) 66.

Nandita Dubey, forthe petltloners
' Pravm N. Surange for the respondents No.1& 2
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LLR.[2013]M.P. GuruGranth S.SM:Vanaras Vs. Ved Prakash(SC) 2503

LL.R. [2013] M.P., 2503
SUPREME COURT OF INDIA .
Before Mr..Justice RM. Lodha & Mr. Justice Sharad Arvind Bobde
‘' Civil Appeal No. 4166/2013 decided on 1 May, 2013

GURU GRANTH SAHEB STHAN _ .
MEERGHAT VANARAS . ...Appellant
Vs o

VED PRAKASI-I &ors. ‘ Rcspondents

Civil Procedure Code (5 of 1 908), Sectzon 10 r/w Section 151 -
Stay of Proceedings - Civil and Criminal Parallel Proceedings - Even
if there is a possibility of conflicting decisions in civil and criminal courts,
such an eventuality cannot be taken as a relevant consideration - As
the respondents have already filed their written statement in civil suit
and issues have been framed, therefore, there is no likelihood of any
embarrassment - Civil Proceedings cannot be stayed merely because
of pendegcy of criminal case. . (Paras 20 & 21)

fofaer gfar gfear (1908 @71 5) &7 10 GEIET HRT 151 —
Frdaifeal’ gv A& —~ Rifae alc srgefte warae sl — aty
fafde sl <iftses ~maraat @ faciamamd fofat #1 b 8, S5
IO &t gTa 927 @ $7 o T o W wwar — star & wwgeffer
A ted @ fOfdw am A s fafea som wwga fear 2 ot fares
facfaa fod wm 9o 2, swfay feef Some @) 91 gaman 38 — fafaa
mmﬁmsmﬁmﬁmw%muwaﬁﬁﬁl.

Cases referred

AIR 1954 SC 397, 1970(3) SCC 694, (2002) 8.SCC87, (1995) 5
SCC 767, (1996) 3 SCC 87..

JUDGMENT

The ‘Judgment of the Court was delivered by :
R.M.LobHa, J. :- Leave granted. - -

2. Theshort question for consideration in this appeal by special leaveis
whether High Court was justified in staying the proceedings in civil suit till the
decision in criminal case.

3. Itisnot necessafy to narrate the facts in detail. Suffice it to Sﬁy that



2504 Guru Granth S.S.M.Vanaras Vs. Ved Prakash (SC) LL.R.[2013]M.P.

. the appellant filed an FIR (P.S. Case No. 8 of 2003) at Dharampura Police
Station against respondent nos. 1 to 4 for commission of the offences under
Sections 420, 467, 468 and 120B, IPC alleging that they had executed a
false, forged and fabricated will on 02.07.1997 in the name of late Devkinandan
Sahay with the intention to grab his property. It was further alleged that based

on the fabricated will, these respondents had obtained a mutation order dated _

. 24.11.1999 from the Tehsildar, Ajaygarh. On completion of investigation in
the above F.LR., the challan has been filed against the above respondents and
trial against them is going on in the Court of Judicial Magistrate, First Class,
Ajaygarh, Panna (M.P.). )

4. On 09.02.2004, the appellant brought legal action in representative
capacity against the respondents nos. 1 to 4 by way of a civil suit in the Court
of District Judge, Panna (M.P.) praying for a decree for declaration of title,

perpetual injunction and possession in respect of disputed lands and for annulling -

the sale deed dated 14.08.2003 and the mutation order dated 24.11.1999. In
the suit, reference of will forged by the respondent nos. 1 to 4 has been made.
The said suit has been transferred to the Court of Additional District Judge,
Panna and bears Civil Suit No. 10A of 2006. The respondent nos. 1 to 4,
who are defendants in the suit, have filed their written statement on 1 9.06.2006.
The trial court has framed issues on the basis of the pleadings of the parties on
21.09.2007. On 21.04.2008, the defendants (respondent nos. 1 to 4 herein)
filed an application under Section 10 read with Section 151, CPC for staying
the proceedings in the civil suit during the pendency of abovereferred criminal
case.

5. The Additional District Judge, Panna, by his order dated 21.04.2008
dismissed the application for staying the proceedings in the suit.

6. The respondent nos. 1 to 4 herein challenged the order of the Additional
District Judge in the High Court in a writ petition under Article 227 of the
Constitution of India. The Division Bench of the Madhya Pradesh High Court
by the impugned order has set aside the order of the Additional District Judge
and, as noted above, has stayed the proceedings in Civil Suit till the decision
of eriminal case. It is from thisorder that the present civil appeal, by special

leave, has arisen, ) :

7. We have heard Mr. Nagendra Rai, learned senior counsel for the
appeliant, and Mr. K.G. Bhagat, learned counsel for respondent nos. 1 to 4.

ol
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8. A Constitution Bench of this Court in M.S. Sheriff & Anr. v. State of
Madras & Ors.A.LR. 1954 SC 397 has considered the question of
simultaneous prosecution of the criminal proceedings with the civil suit. In
paragraphs 14,15 and 16 (Pg. 399) of the Report, this Court stated as follows:

“14........ It was said that the simultaneous prosecution of
these matters will embarrass the accused. -

. ... but we can see that the simultaneous prosecution
of the present criminal proceedings out of which this appeal
arises and the civil suits will embarrass the accused. We have
therefore to determine which should be stayed.

15.  Asbetween the civil and the criminal proceedings we
are of the opinion that the criminal matters should be given
precedence. There is somée difference of opinion in the High
Courts of India on this point. No hard and fast rule can be laid
down but we do not consider that the possibility ol conflicting
decisions in the civil and criminal Courts is a relevant
consideration. The law envisages such an eventuality when it
_expressly refrains from making the decision of one Court
- binding on the other, or even relevant, except for certain limited
purposes, such as sentence or damages. The only relevant
consideration here is the likelihood of embarrassment.

16.  Another factor which weighs with us is that a civil suit
often drags on for years and it is undesirable that a criminal
prosecution should wait till everybody concemed has forgotten
all about the crime. The public interests demand that criminal
justice should be swift and sure; that the guilty should be
punished while the events are still fresh in the public mind and
that the innocent should be absolved as early as is consistent
with a fair and impartial trial. Another reason is that.it is
undesirable to let things slide till memories have grown too
dim to trust. This, however, is not a hard and fast rule. Special
considerations obtaining in any particular case might make
some other course more expedient and just. For example, the
civil case or the other criminal proceeding may be so near its
end as to make it inexpedient to stay it in order to give
precedence to a prosecution ordered under S. 476. But in



2506  Guru Granth S.S.M.Vanaras Vs. Ved Prakash (SC) ILL.R. [2013]M.P.

this case we are of the view that the civil suits should be stayed
till the criminal proceedings have finished.”

9. The ratio of the decision in M.S. Sheriff is that n6 hard and fast rule
can be laid down as to which of the proceedings — civil or criminal — must be
stayed. It was held that possibility of conflicting decisions in the civil and
criminal courts cannot be considered as a relevant consideration for stay of
the proceedings as law envisaged such an eventuality. Embarrassment was
considered to be arelevant aspect and having regard to certain factors, this
Court found expedient in M.S. Sheriff to stay the civil proceedings. The
Court made it very clear-that this, however, was not hard and fast rule; special
considerations obtaining in any particular case might make some other course
more expedient and just. M.S. Sheriff does not lay down an invariable rule
that simultaneous prosecution of criminal proceedings and civil suit will
embarrass the accused or that invariably the proceedings in the civil suit should
be stayed until disposal of criminal case. -

10.  In M/s. Karam Chand Ganga Prasad and Another etc. v. Union
of India and Others?, this Court in paragraph 4 of the Report (Pg. 695)
made the following general observations, “it is a well established principle of
law that the decisions of the civil courts are binding on the criminal courts. The -
converse is not true.” This statement has been held to be confined to the facts
of that case in a later decision in K. G Premshanker v, Inspector of Police
and Another?, to which we shall refer to a little later.

11.  In VM. Shahv. State of Maharashtra and Another’, while dealing
with the question whether the conviction under Section 630 of the Companies
Act was sustainable, this Court, while noticing the decision in M.S, Sheriff' in
para 11 (pg. 770) of the Report, held as under: - '

“11.  As seen that the civil court after full-dressed trial
‘recorded the finding that the appellant had not come into
possession through the Company but had independent tepancy
rights from the principal landlord and, therefore, the decree
for eviction was negatived. Until that finding js duly considered

1 AIR 1954 SC 397
21970 (3) SCC 694
3(2002) 8 SCC 87

4(1995) 5 SCC 767
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by the appellate court after weighing the evidence afresh and ©
ifit so warranted reversed, the findings bind the parties. The ~
findings, recorded by the criminal court, stand superseded by.
‘the findings recorded by the civil court. Thereby, the findings
of the ¢ivil court get precedence over the findings recorded
by the trial court, in particular, in summary trial for offences -
" like Section 630. The mere pendency of the appeal does not .
_ have the effect of suspending the operation of the decree of
* the trial court and neither the finding of the civil court gets nor

the decree becomes inoperative.” : i
" 12.  The statement of law in V.M. Shah’, as quoted above, has been .

expressly held to-be not a good law in K.G Premshanker’. - -

13. In State of. Raja.éthan V. ‘Kafy&n Sundaram Cement Industries Ltd. | o

and Others®, this Court made the following statement in paragraph 3 (pgs.
87-88): . _ T

«3. Itis settled law that pendency of the criminal matters would :
not be an impediment to proceed with the civil suits. The
"criminal court would deal with the offence punishable under -
" the Act. On the other hand, the courts rarely stay the criminal .
. cases and only whenthe compelling circumstances requircthe . - .
éxercise of their power. We have never come across stay of
any civil suits by the courts so far. The High Court of Rajasthan
is only an exception to pass such orders. The High Court
" 7 proceeded on a wrong premise that the accused would be
expected to disclose their defence in the criminal case by asking '
. them to proceed with the trial of the suit. Itis not a correct .
principle of law. Even otherwise, it no longer subsists, since
.. many ofthem have filed their defences in the civil suit. On
"" principle of law, we hold that the approach adopted by the
High Court is not correct. But since the defence has already -
been filed nothing survives in this matter.” o

5(1996)3 SCC87 -
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14, Wemay now refer (o a three-J udge Bench decision of this Court in
K.G Premshanker®. The three-) udge Bench took into consideration Sections
40, 41, 42 and 43 of the Evidence Act, 1872 and also the decision of this
Court in M.S. Sheriff 1 and observed in paragraph 32 of the Report that the
decision rendered by the Constitution Bench in M.S. Sheriff case 1 would be
binding wherein it has been specifically held that no hard and fast rule can be
laid down and that possibility of conflicting decision in civil and criminal courts
is not a relevant consideration,

15, Section 40 of the Evidence Act makes it plain that the existence of any
judgment, order or decree which by law prevents any Courts from taking cognizance
ofa suitor holding a trial is arelevant fact when the question is whether such Court
ought totake cognizance of such suit, or to hold such trial.

16.  .Section 41 provides for relevancy of judgments passed in the exercise
of probate, matrimonial admiralty or insolvency jurisdiction by the Competent
Court. It reads as follows :

“S. 41. Relevancy of certain Judgments in’probate, etc.,
jurisdiction —A final judgment, order or decree of a competent
Court, in the exercise of probate, matrimonial admiralty or
insolvency jurisdiction which confers upon or takes away from
any person any legal character, or which declares any person
to be entitled to any such character, or to be entitled to any
specific thing, not as against any specified person but absolutely,
is relevant when the existence of any such legal character, or
the title of any such person to any such thing, is relevant. Such
judgment, order or decree is conclusive proof—

that any legal character, which it confers accrued at the
time when such judgment, order or decree came into operation;

that any legal character, to which it declares any such
person to be entitled, accrued to that person at the time when
such judgment, order or decree declares it to have accrued to
that person;

that any legal character which it takes away from any
such person ceased at the time from which such judgment,
order or decree declared that it had ceased or should cease:

and that anything to which it declares any person to be

0‘;«‘
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so entitled was the property of that person at the time from
which such judgment, order or decree declares that it had been
or should be his property.”

17.  Section 42 deals with relevancy and effect of judgments, orders or
decrees, other than those mentioned in Section 41. It reads as under:

“S.42. Relevancy and effect of judgments, orders or decrees,
other than those mentioned in section 41.— Judgments, orders
or decrees other than those mentioned in section 41, are
relevant if they relate to matters of a public nature relevant to
the enquiry; but such judgments, orders or decrees are not
conclusive proof of that which they state.”

18.  Section 43 provides that the judgments, orders or decrees other than
those mentioned in Sections 40, 41 and 42 are irrelevant unless the existence
of such judgment, order or decree is a fact in issue or is relevant under some
other provisions of the Evidence Act.

" 19.  InK.G. Premshanker’, the effect of the above provisions (Sections

40 to 43 of the Evidence Act) has been broadly noted thus: if the criminal
case and civil proceedings are for the same cause, judgment of the civil court
would be relevant if conditions of any of Sections 40 to 43 are satisfied but it
cannot be said that the same would be conclusive except as provided in Section
41. Section 41 provides which judgment would be conclusive proof of what
is stated therein. Moreover, the judgment, order or decree passed in previous
civil proceedings, if relevant, as provided under Sections 40 and 42 or other
provisions of the Evidence Act then in each case the Court has to decide to
what extent it is binding or conclusive with regard to the matters decided
therein. In each and every case the first question which would require
consideration is, whether judgment, order or decree is relevant; if relevant, its
effect. This would depend upon the facts of each case.

20 In light of the above legal position, it may be immediately observed
that the High Court was not at all justified in staying the proceedings in the
civil suit till the decision of criminal case. Firstly, because even if there is
possibility of conflicting decisions in the civil and criminal courts, suchan.
eventuality cannot be taken as arelevant consideration. Secondly, in the facts
of the present case there is no likelihood of any embarrassment to the

. defendants (respondent nos. 1 to 4 herein) as they had already filed the written
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statement in the civil suit and based ori the pleadings of the parties the issues
have been framed. In this view of the matter, the outcome and/or findings that
may be arrived at by the civil court will not at-all prejudice the defence(s) of
the respondent nos. 1 to 4 in the criminal proceedlngs

21.  Forthe above reasons, appeal is allowed. The impugned order dated
24.11.2008 passed by the Division Bench of the Madhya Pradesh High Court

. is set aside. The proceedings in the civil suit shall now proceed furtherin
accordance with law. The parties shall bear their own costs.

Appeal allowed.

LL.R. [2013] M.P., 2510
WRIT APPEAL o :
Before Mr. S.A. Bobde, Chief Justice & Mr. Justice K.K. Trivedi
W.A. No. 1439/2012 (Jabalpur) decided on 13 February, 2013 )

PADMESH GOUTAM - ... Appeliant
Vs. ;
STATE OF M.P. & ors. T ...Respondents -

. Motoryan Karadhan Adhiniyam, M.P. (25 of 1991), Section 1 6(3) .

& Criminal Procedure Code, 1973 (2 of 1974), Sections 451 & 457 -
Appellant's Bus seized by the Officer-in-charge, Traffic, for offence u/
§ 16(3) of the Adhiniyam as well as for offences under Motor Vehicles
Act and the Rules - Said Officer was not notified by the State
Government under its notification dated 09.01.1992 to seize vehicles
for any violation of the Adhiniyam and as such was not competent to
seize the vehicle for offence u/s 16(3) of the Adhiniyam but was
competent to seize it for offences under Motor Vehicles Act - Seizure
of the Bus u/s 16(3) of the Adhiniyam was bad in law and is quashed -
Bus will be treated as seized only under the Motor Vehicles Act -
Appellant can make an application for its custody before the appropriate
Court. (Paras 2 to 5)

HIEVATT T AITE, TG, (1991 BT 25), GNT 16(3) T VS
TiFqT GIedr, 1973 (1974 BT 2), TRIY 451.7 457 — M AF AT &
et & siwfa st @ R 9w SRiPrm ) e 18(3) B A
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Cases referred :
W.P. No. 5057/2007, decided on 03.08.2007, 1998 (2) JLJ 6.

Subodh Pandey, for the appellant.
‘Sanjay Dwivedi, G.A. for the respondents/State.

ORDER

. The Order of the court was delivered by :
K.K. TrivEDt, J.:~This intra court appeal under Section 2(1) of the Madhya
Pradesh Uchcha Nyayalaya (Khand Nyayapeeth Ko Appeal) Adhiniyam,
2005, has been filed challenging the correctness of the order dated 29.11.2012
passed in W.P. No.15 895/2012 contenting inter alia that the issue that the
vehicle of the appellant was seized under the provisions of Madhya Pradesh
Motoryan Karadhan Adhiniyam, 1 991 (hercin after referred to as 'Adhiniyam)
and no application under Section 451 or 457 of the Code of Criminal Procedure
was maintainable for grant of Supurdginama of said vehicle before the Court
of Judicial Magistrate as per the law Jaid-down by the Full Bench of this
Court, but instead of considering such pleas in appropriate manner, the learned
Single Judge has disposed of the writ petition of the appellant/petitioner with
a liberty to the appellant to approach the aforesaid Court of Judicial Magistrate.
It is contended that if the vehicle was seized under the Adhiniyam by an
unauthorized officer, said seizure was illegal as was held in many cases by this
Court. However, without appreciating these aspects, the learned Single Judge
has disposed of the writ petition of the appellant, therefore, this intra court
appeal is required to be filed. )

2. Brief facts are that the appellant, a transporter, is the owner of the bus

* MP17 P/0291. The aforesaid stage carriage vehicle is registered in the office

of Regional Transport Authority, Rewa. On 09.09.2012, the Officer-in-

_ -Charge, Traffic, District Shahdol, seized the vehicle of the appellant and,

registered certain offefices under the provisions of Motor Vehicles Act, 1988
as also under Section 16(3) of the Adhiniyam. The State Government has

p——
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issued the notification authorizing officers to seize a vehicle under the Adhiniyam,
ifany violation of the aforesaid Adhiniyam is found and as is clearly indicated
in the notification dated 09.01. 1992, only the officers not below the rank of
Assistant Transport Sub Inspector of the Transport Department are authorized
to make seizure of the vehicle, if the same is found to have contravened the
provisions of the Adhiniyam and any offence is registered under the aforesaid
Adhiniyam. It is contended that in the case of M/s Hardeo Motor Transport -
Company. vs. State of Madhya Pradesh & others, W.P. No.505 7/2007,
decided on 03.08.2007, this has categorically been held by this Court that if a
seizure of a vehicle is made by an officer not competent to do so, for any
offence committed under the Adhiniyam, such a seizure js bad in law. The fact
was brought to the notice of learned Single Judge that the offence is registered
against the appellant under the Adhiniyam as is indicated in the seizure memo
by an officer not duly notified in this respectanda seizure of vehicle is made,
as such the seizure of the vehicle in respect of the said offence was bad in law.
Itis further contended that in view of the law laid-down by the Full Bench of
this Court in the case of State of M.P. vs. Rakesh Kumar Gupta, 1998 (2)
JLI 6, there was no right available to the appellant to approach the Court of
Judicial Magistrate for seeking the custody of the vehicle in terms of the
provisions of Sections 451 and 457 of the Code of Criminal Procedure. Thus,
such an observation and finding recorded by the learned Single Judge are bad
inlaw. . '

3. Learned Govt. Advocate appearing for the respondents was directed
to produce before us the copy of the seizure memo so as to indicate whether
any offence under the Adhiniyam was registered against the appellant while
seizure of the vehicle was made or not, Such documents have been produced:

4. After careful examination of the seizure memo produced by learned
Govt. Advocate, it is clear that offence under Section 16(3) of the Adhiniyam
was registered against the appellant and for the said purpose, seizure was
cumulatively made by the respondent No.3 on 09.09.2012. Of course the
seizure is made with respect to the offence committed under Sections 66/192,
56/192(1)(c), 146/196, 115(7)/1 90(2), 130(1)(2)(3)/177, 9/177, 36/177 of

the Motor Vehicles Act and Rule 77/1 77 of the Motor Vehicles Rules. For the )

offences under the Motor Vehicles Act, the respondent No.3 was competent
to seize the vehicle as notification in that respect was not required but for the
seizure of the vehicle under the provisions of Section 16(3) of the Adhiniyam, . -
the respondent No.3 was not notified and as such he could not have seized
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the vehicle of the appellant for the aforesaid offence. This particular aspect
has already been considered by this Court in the case of M/s Hardeo Motor
Transport Company (supra) and as such the seizure of the vehicle of the
appellant to this extent by respondent No.3 was not to be upheld. Learned
Single Judge has failed to see these aspects in appropriate manner and he has
disposed of the writ petition of the appellant to make appropriate application
before the Judicial Magistrate. As has been held by the Full Bench of this
Court in the case of State of M.P. vs. Rakesh Kumar Gupta (supra), no
such application under Section 451 or 457 of the Code of Criminal Procedure
‘was maintainable before the Judicial Magistrate for the purpose of grant of
custody of vehicle seized under the Adhiniyam. To that extent the order passed
by learned Single Judge is not to be approved.

5. Consequently, this writ appeal is allowed in part. We modify the order
of learned Single Judge holding thiat the seizure of the vehicle of the appellant
by the respondent No.3 under the Motoryan Karadhan Adhiniyam, 1991 for
offence under Section 16(3) of the said Adhiniyam is bad in law. The seizure
of the vehicle of the appellant in respect of such offence of the Adhiniyam is

. hereby quashed. However, the vehicle will be treated to be seized only under

the Motor Vehicles Act for which the appellant will have to make application
for grant of custody before the appropriate Court of competent jurisdiction.

6. The writ appeal is allowed to the extent indicated herein above.
However, there shall be no order as to costs.
, Appeal partly allowed.
LL.R. [2013] M.P., 2513

WRIT APPEAL
Before Mr. Justice Sheel Nagu & Mr. Justice Sujoy Paul
W.A.No. 340/2013 (Gwalior) decided on 30 August, 2013

RAMKATORI GOYAL (SMT.) ...Appellant
Vs. ) ) .
MUNICIPAL CORPORATION & anr. ...Respondents

A. . Nagar Palika (Registration of Colonizers, Terms &
Conditions) Rules, M.P. 1998, Rule 12(A), 13 - Permission of
Construction - Issuance of completion certificates of development work
is not a pre-requisite for grant of permission to commence building
construction in any colony - However, it is obligatory upon the competent
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authority under Rule 12(A) of Rules 1998 to ensure developmen-t
process is completed by the colonizer before permission for construction
of building is granted. - : ‘ (Para 4)

& TIRYIATFT (FT el TG Y T Woregtov, [T aur wd)
e, 7.9, 1998, e 12(3), 13 — Pt 3t agafy — e srarf 3
#a1 Fraior o1 aRw F B agafy g9 R 9 g, Rrer v g
g9 &1 A U o v qd wd € # - weq, Praw 1ee B P
12(q)$m‘ﬁawmuﬁémwmmm?%aawqﬁrﬁaﬁaﬁﬁ?
A Fator @ agafy uee et o @ uee etatd Peforeal g
fawra ufear &t qz1 fear mar @) : - .

B. Nagar Palika (Registration of Colonizei's, Terms &

Conditions) Rules, M.P. 1998, Rule 12(A4),13 - Permission of

Construction - Builder/Society not completing development work in 6-
7 days - Rules of 1998 vest the Corporation with ample remedial powers
- Municipal Corporation is directed to carry out the necessary inspection

of development work carried out by the respondent/Society within a ~

“period of four weeks and, if work is not complete it shall take action as
directed and mandated under Rules and to issue necessary permission
to the appellant/petitioner. (Paras 12 & 13)

. W(ﬁﬁw{wwﬁ@mﬁa‘wmw
o, 7.9. 1998, [T 12(¢), 13 — Frarer w} srgafy — ffoeat /wramd

T 6—7 famt & faew ol qxr TE far — 1998 B Prm, Py ¥ Tafw

SUAR B widadt fifeq ovd ¥ — TR frr e gl /ward
g 5l 1 e o &1 aevae Frle ar grat @) Ak @ ey
e & o ffia fe wan sk aft o1 q31 Y @ @9 Rrm @ siara
FReTgER vd sRwElT 98 sdfad W qen sfrereff /e @)
AELAS AP ST BT

' C.  Constitution - Article 326 - Writ Petition - Cost of _
litigation - Petitioner applying for permission of construection, which .

was refused on account of non-issuance of certificate of completion of
development work - Municipal Corporation, though having ample
remedial power chooses to remain inactive doing nothing except
blaming the colonizer society - Held - The respondent Corporation has
thus exposed itself to the liability of bearing the cost of this avoidable

litigation - Rs. 15,000/- quantified as cost. - (Para12) -

v
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' N.X. Gupta, for the appellant.
_Ami Prabal, for the respondent No.1.
H K. Shukla, for the respondent No. 2

ORDER
The Order. of . the court was delivered by:

. SHEEL NAGU, J.:- This writ appeal filed under Section 2 (1) of the Madhya
- Pradesh Uchcha Nyayalaya (Khandpeeth Ko Appeal) Adhiniyam, 2005 assails

the final order of the learned Single Judge passed in Writ Petition No.5406/
2010 on 10.07.2013, whereby the petition has been disposed of with a

‘  direction to the Municipal Corporation, Gwalior to grant permission for
. construction in accordance with law after satisfying itself that the development
work carried out by the respondent no.2/ Society is complete.

.2, . Learned counsel for the rival parties'are heard on the question of ‘
' " admission and is being finally decided with the consent of rival parties.
3. - Leamned counsel for the appellant/petitioner primarily contends thus :
- ()  thatthereismno étatutdry provision requiring issuance

-of completion certificate as a pre-requisite for the
appellant/petitioner to start construction on her
individual plot; and

(). that despite the respondent no.2/Society having
completed process of development of the plot, the
Municipal Corporation, Gwalior is neither granting

. permission for construction to the appellant/petitioner

* noritis taking any action under Rule 13 of the M. P.
Nagar Palika Registration of Colonizers (Terms &
Conditions) Rules 1998 (for brev1ty the “Rules of
1998%).
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4. As regards the first contention, it is seen from perusal of the statutory
provision contained in Rule 12(A) of the Rules of 1998 that issuance of
certificate of completion of development work is not a pre-requisite for grant
of permission to commence building construction in any colony, but none the
less it is obligatory upon the competent authority under Rule 12 (A) of the
Rules of 1998 to ensure completion of development process is completed by
the colonizer (respondent/Society herein) before permission for construction
of butlding is granted.

5. Learned counse] for the Municipal Corporation, Gwalior contends
that the respondent/Society has failed to complete the process of development
in terms of the letter dated 25.03.2006 (vide Annexure P/5), by which the
respondent/Society was granted permission by the respondent/Corporation
to commence process of development.

6. Per contra, the learned counsel for respondent/S ociety refuting the
stand of the Municipal Corporation contends that the process of development
is complete and the fault lies with the Municipal Corporation in failing to grant
permission to the appellant/petitioner to commence construction of building
on her plot.

7. The writ Court has issued necessary directions to the Corporation to
verify completion of development work and thereafter to grant permission for
construction to the appellant/ petitioner.

8. Pertinently Rule 13 of the Rules of 1998 bestows ample power upon
the respondent/Municipal Corporation to take hecessary remedial action in
case of failure of the colonizer to complete with the process of development.

9. Thus, the Municipal Corporation is not remediless as projected by
the learned counsel for respondent/Corporation. It is admitted by the learned
counsel for respondent/Corporation that no action has been taken against the
respondent/Society under the provisions of Rule 13 of the Rules of 1998.

10.  Itappears that due to the contentions and counter-contentions of the
respondent/Society, who is the colonizer on one hand and the respondent/

Corporation, which is the competent authority on the other, the ultimate sufferer .

is the appellant/petitioner, who is unable to commence construction over her
plot for no fault of her's.

11. - Itisanundisputed fact that on 09.06.2004 (vide Annexure P/4), the

=
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Department of Town & Country Planning granted development permission to
the Society, which was valid for three years extendable by two further years.
Further, the Municipal Corporation on 25.03.2006 (vide Annexure P/5)
granted development permission to the Society on the same terms and
conditions as imposed by the Department of Town & Country Planning (vide
Annexure P/4) and also imposed the condition that all the plots shall remain

- pledged with the Corporation till compliance of all the conditions imposed by

the Department of Town & Country Planning is made. Itis further undisputed
that the appellant/petitioner has not yet been able to commence construction
over her plot on account of the prevailing dispute about completion or non-

" completion of the process of development between the Municipal Corporation

on-one hand and the respondent/Colonizer on the other:

12:  The case at hand discloses a disturbing trend where a law abiding
citizen to fulfill her dream to have a house of her own is made to wait for
years together (6-7 years in the instant case) despite complying with all the
legal requisites within the prescribed time. The Municipal Corporation despite
being a creature of a statute and boasting itself to be an instrumentality of a
welfare state, chooses to degenerate itself to a mute spectator by failing to
step in and perform its statutory duty of completing the development work of
the colony which is left incomplete by the colonizer society. The Rules of
1998 vest the Corporation with ample remedial powers. Yet the Corporation
chooses to remain inactive doing nothing except blaming the colonizer society
in the instant case. The respondent Corporation has thus exposed itselfto the
liability of bearing the cost of this avoidable litigation.

13.  Inviewofthe above,to do complete justice in the matter, this Court -
modifies the impugned order of the learned Smglo Judge to the following
extent :- .

~ (®  Respondent/Municipal Corporation is directed to
- carry out the necessary inspection of the development work -
carried out by the respondent/Society within a period of four -
weeks from the date of communication of this order;

() In case the Municipal Corparation finds that the .
development work carried out by the respondent/Society is "’
in terms of the letter dated 25.03.2006 (vide Annexure P/5); -
the necessary permission for construction shall be issuedin
favour of the appellant/pefitioner withir a period of two weeks = -
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thereafter;

@)  Incasethe Municipal Corporation, Gwalior finds that
the development process carried out by the respondent/Society
is incomplete, then action in terms of Clause (4) of the letter
dated 25.03.2006 (vide Annexure P/5) read with the statutory
provisions of Rule 13 of the Rules of 1998 shall be taken by
the respondent/Corporation and concluded within a period of
eight weeks from the date of knowledge of the development
process being incomplete;

(iv) " After complying with the directions as contained in

. clause (iii) above, the respondent/Corporation shall issue
necessary permission to the appellant/petitioner forcarrying
out construction on her plot within a further period of two (2)
weeks.

(v)  Therespondent Corporation is liable to pay cost which
is quantified as Rs.15,000/- to be paid to the appellant/petitioner
to the extent of Rs.10,000/- whereas the remaining Rs.5,000/-
to be paid in favour of M/s. Institute of Advocate Continuing
Legal Education, Gwalior for consuming precious time of the
Court for adjudicating an avoidable piece of litigation.

14.  With the abovesaid directions, this writ appeal stands disposed of.
Appeal disposed of.

LL.R. [2013] M.P., 2518
WRIT PETITION
Before Mr. Justice K.K. Trivedi
W.P. No. 269/2007 (S) (Jabalpur) decided on 13 December, 2012

KRISHNA KANT CHOUDHARI ... Petitioner
Vs. ) _ .
STATE OF M.P. & ors. ...Respondents

A. Service Law - Kramonnati - Interpretation of Scheme -
Scheme came into existence w.e.f. 19.04.1999 - Petitioner was appointed
in the year 1981 - As the Scheme itself came into existence w.e.f,
19.04.1999 therefore, the petitioner will be entitled for his 1st
Kramonnati w.e.f. 19.04.1999 as he had already completed 12 years of
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service in the year 1993 - However, for calculating the period of 24
years for grant of 2nd Kramonnati, the date of his initial appointment
is to be considered - Petitioner was appointed in the year 1981, he will
be entitled for 1st Kramonnati in the year 1999 and 2nd Kramonnati in
the year 2005. ) : (Para 9)

#F.  @ar Afr — pa=fy — giuar &1 faaT — ASEL 19.04.
1990 ¥ YW TT @ aRwwd ¥ A off — AR w1981 F Py
Frarr TaT o1 — % GSET W@ 19.04.1999 ¥ YA ¥ W yfared 7
off, Tufay o awh g HA=RT ® RIC 19.04.1900 § wad U |
FHeR B, Fufs Sud TEd € a9 1903 ¥ 12 auf ¥ dar of & -
forg, dw wwi=ify 2g 24 TN @ amfy @ wworw ¥ fad, SwE
AR Prafi o Rl o Rar ¥ faar amr aifey - ardt st T 1984
¥ Prgaa foar T on, 78 9 1900 ¥ gerw AN ¢F 99 2005 7 fadw
BAIS BT 6 BATI

B. Service Law - Kramonnati - Grant of - Screening of
service record is to be done and then the assessment is to be done
whether an incumbent is fit for grant of Kramonnati or net - If an
incumbent is found fit in accordance to the norms prescribed for grant
of such Kramonnati pay scales, the benefit is required to be granted
from the date it has become applicable. - (Para 10)

@ @ r Rfr — wW= — g5 F ara — Q9 attde ®
B @ W Ty ok MR aw fredver fear wem oarfee f6 @
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R.K. Thakur, for the petitioner.
S.K. Shrivastava, P.L. for the respondents/State.

ORDER by

K.K. Trivepi, J.:- The grievance of the petitioner appears to be that
despite the grant of Kramonnati, the petitioner is not extended the benefit of the
same inasmuch as his salary has not been révised in the Kramonnati pay scale and
that the second Kramonnati, as was available to him, has not been extended.
Despite making representations since the same were not considered, this petition
under Article 226 of the Constitution of India is required to be filed.
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2. - Itiscontended by the petitioner that initially he was appointed on the
post of Coup Guard in the Forest Department of Govt. of Madhya Pradesh
on 13.10.1976. Later on he was regularized w.e.f, 01.01.1977 on the post of
Forest Guard. The order in this respect was issued and later on the petitioner
was given the forest training and was regularized w.e.f. 01.04.1981 as trained
Forest Guard. The State Government has formulated a policy commonly known
as Kramonnati Yojna and circulated the same vide circular dated 17.03.1 999/
19.04.1999. However, despite rendering the services for a period of 12 years
on the very same post in the very same pay scale, the benefit of Kramonnati
was not extended to the petitioner. There was discrepancy in maintaining the
seniority of the petitioner and he was lowered down in the-seniority list against
which the representation was made by the petitioner. It is contended that
instead of considering the reptesentation of the petitioner in appropriate
manner, it was communicated that the petitioner has been treated as Forest
Guard w.e.f. 01.04.1986 and this is how the petitioner's senjority was changed.
Further there was no cogent reason shown as to how the ‘'seniority of the
petitioner was changed because of change of his date of regularization. This
being so, the petitioner has claimed the reliefio the &ffect that the respondents
be commanded to correct the seniority of the petitioner in appropriate manner
and to grant him first Kramonnati w.e.f. 01.01.1989 and second Kramonnati .
w.e.f. 01.01.2001 and to pay him all the consequential benefits after revision
of his pay with interest. .

3. Upon notices of the writ petition, the respondents have filed the return
and they have conténded that the case of the petitioner was considered for
regulatization. On availability of the post of Forest Guard, the petitioner was
treated to be regularized w.e.f. 01.04.1986. The period spent by the petitioner
in service as Coup Guard was not to be-counted for the purposes of seniority
and accordingly, from the date of regularization, the senjority of the petitioner
was properly maintained and-hie has been shown in the appropriate place in
the gradation seniority list. It is contended that the benefit of Kramonnati was
granted to the petitioner vide order dated 11.03.2008 and the said benefit is
extended w.e.f. 19.04.1999 in terms of the scheme made by the State
Government. The petitioner would be paid the benefit of grant of first
Kramonnati. Nothing more can be granted to the petitioner and as such the
petition is misconceived and deserve dismissal. :

4.” ° Byfiling arejoinder, the petitioner has contended that in terrs of the
decision taken by the State Government way back, the posts of Coup Guards
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were converted into the posts of Forest Guards. Those who were working as
Coup Guards were directed to be treated as Forest Guards. Those who were
untrained, were required to be sent for forest training. At any rate, benefit of
seniority was not to be denied to the petitioner. It is contended that the similar
issue was looked into by this Court in W.P. N0.9271/2008 decided on
18.07.2012 and in view of this, a direction was given to decide the claim of
seniority of such persons, If that is done, it would be clear that petitioner is
much above in the gradation list and would be entitled to the promotion on
the next post. No additional return has been filed to controvert such a stand
taken by the petitioner in the rejoinder.

5. Heard learned Counsel for the part1es at length and examined the
record minutely. '

6. As has been put forth by the petitioner by placing on record the
documents to show that the State Government itself has taken a decision to
declare certain temporary posts as permanent posts w.e.f. 01.03.1977 by its .
order dated 03.05.1977/13.05.1977 and in fact the posts of Coup Guards,
one thousand in number, were made permanent. It is also clear from the other
documents that ifistead of Coup Guards, the said posts were to be designated
as Forest Guards and for that purposes the specific orders were issued on
17.12.1979. The post was not only equated in the designation but the pay
scale was also prescribed. The only difference was those who were untrained,
were required to be sent for training and after obtaining the training, they
were to be regularized as trained Forest Guard. From the gradation list
annexed with the petition, it is clear that the same was the gradation list of
trained Forest Guards. It is not disputed that the petitioner was imparted
training as Forest Guard and an order was issued in his respect on 08.04.1981,
posting him as trained Forest Guard w.e.f. 03.04.1981. Thus, it is clear that
initially the petitioner was treated as Coup Guard, he was treated to be
appointed on the post of Forest Guard after the conversion of the said postin -
terms of the order dated 03.05.1977/13.05.1977 read with order dated
17.12.1979 and after the training, was regularized as trained Forest Guard
w.e.f. 03.04.1981. Even if permanent post was not available for the petitioner,
such services rendered by himas trained Forest Guard were to be counted
for the purposes of fixation of his seniority, At any rate, the period spent by
the petitioner as a trained Forest Guard in between 03.04.1981 to 01.04.1986
could not be excluded for the purpose of giving benefit of seniority to the - -
petitioner. This being so, the stand taken by the respondents that on account
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of non-availability of the post petitioner was not treated to be regular trained
Forest Guard and for that purpose the seniority was fixed w.e.f. 01.04.1986
cannot be accepted. The seniority of the petitioner as a trained Forest Guard
would be counted only and only from 03.04.1981.

7. It is not clear that any junior to the petitioner was granted promotion
or not. He has attained the age of superannuation in the year 2012 and has

. retired w.e.f. 29.02.2012. But, it would be necessary for the respondents to

assign proper seniority to the petitioner from the date on which he was
regularized as trained Forest Guard, i.e. 03.04.1981 and to see whether any
junior to the petitioner was promoted on the next higher post or not. In case

any junior to the petitioner is promoted, a review D.P.C. be held for.

consideration of the claim of the petitioner for promotion and in case he is
found fit for such promotion, he be granted the benefit of promotion with all
consequential benefits with retrospective effect.

8. Now the claim made by the petitioner with respect to grant of
Kramonnati is to be considered. As is admitted by the respondents, since no
promotion was granted to the petitioner, the order was issued on 11.03.2008
granting the Kramonnati to the petitioner w.e.f. 19.04.1999. This was done in
terms of the policy made by the State Government on 17.03.1999/19.04.1999.
"The said policy makes it clear that the decision was taken by the- State
Government to implement the scheme of Kramonnati for those, who have not
been granted any promotion after their regular appointment on a post. If they
have remained continued on the said post for a period of 12 years, the first
- Kramonnati pay scale was to be granted to such employees. For the persons,
who have not even granted the promotion even after completion of 24 years
of service, they were to be granted the benefit of second Kramonnati. The
scheme was made applicable from the date the amendments in terms of the
policy made by the State Government were to be made in the recruitment
rules of each department. It appears that no amendment was made in any of
the service Rules and, therefore, by an order dated 03.05.2000/17.05.2000
the respondent-State decided that the Kramonnati scheme itself would come
- into force w.e.f. 19.04.1999.

. 9. . Nowthe inferpretation of the scheme is required to be done. Evenifa

person is appointed in the service in the year 1981, as in the case in hand, ]
according to the scheme, he would become entitled to grant of first Kramonnati’

* inthe year 1993 and would become entitled to grant of second Kramonnati in
the year 2005. However, since the scheme itselfis made applicable w.e.f.

N
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19.04.1999, how the pay fixation is to be done after grant of Kramonnati
before the date of coming into force of the scheme, has not been specifically
provided. The pay scales, which are to be granted on account of grant of
Kramonnati have been mentioned in the circular of the State Government and

. in paragraph-4 of the scheme, it is said that after grant of the péy scale as

indicated in the list of pay scales, the pay would be fixed in the Kramonnati
pay scale or whatever the pre-revised pay scale of the said Kramonnati pay
scale prevalent at the relevant time and the salary would be fixed accordingly.

 Itis the well settled law that an order can be issued with retrospective effect

but it is also settled law that in case a particular cutoff date is prescribed, the
scheme or action would become operative only from the cutoff date. Here in
the case in hand, the cutoff date prescribed by the State Government is
19.04.1999 and, therefore, even if the petitioner had completed the 12 years
of service before this cutoff date, he would not be entitled to grant of first
Kramonnati before this date. Of course if he had completed the period of 24
years of service, after the regular recruitment made, without any promotion,
he would be entitled to consideration of his claim for grant of second
Kramonnati even if the first Kramonnati is granted w.e.f.19.04.1999. It cannot
be said that first Kramonnati is treated to be granted w.c.f. 19.04.1999 and,
therefore, further 12 years of service would be necessary for grant of second
Kramonnati from the date of grant of first Kramonnati. In fact the scheme of
the Kramonnati itself prescribes the period of service from the initial date of
appointment and not from the date of grant of first Kramonnati as the starting
point from which the period of 12 years is to be counted for the purposes of
grant of second Kramonnati. Thus, it is the intention of the State Government
to grant at least two upgradation in the pay scales on completion of 24 years
of service from the initial date of appointment and, therefore, it has to be

* treated that the petitioner would be entitled to grant of second Kramonnati on

completionof 24 years of service. Since the petitioner is said to be appointed
on regular basis as trained Forest Guard w.e.f. 03.04.1981, he would be
entitled to grant of first Kramonnati w.e.f. 19.04.1999 as has rightly been
done in his case and his case would be considered for grant of second
Kramonnati on completion of 24 years of service from the aforesaid date of
initial appointment, in the year 2005. Apparently, this has not been done and,
therefore, an error has been committed by the respondents in not implementing
the Kramonnati scheme in appropriate manner in respect of the petitioner.

10. - Itisalso the settled position of Jaw that Kramonnati in the pay scale is
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not to be granted automatically on completion of requisite years of service. _

The scheme has been made by the State Government to consider the claims
for grant of such Kramonnati. The scheme contemplates that the screening of
+ the service record is to be done and then the assessment is to be done whether
an incumbent is fit for grant of Kramonnati or not. The Apex Court and this
Court has also considered the aspect of grant of Kramonnati in catena of
decisions and it has been categorically held that grant of Kramonnati is not

automatic, on the other hand, it depends on due consideration by the Committee -

and only if an incumbent is found fit in accordance to the norms prescribed for
grant of such Kramonnati pay scales, the benefit is required to be granted
from the date it has become applicable. Thus, again it would be only a right
* available to the petitioner to be considered for grant of second Kramonnati
and it would be necessary for the respondents to consider the claim of the
petitioner for grant of such Kramonnati pay scales within time. '

11.  For the aforesaid discussions, this writ petition is allowed. The
respondents would first fix the seniority of the petitioner in appropriate manner
as has been directed herein above and will éxamine whether any junior to the
‘petitioner is promoted on the next higher post or not. In casé it is found that
despite fixation of seniority in appropriate manner petitiorier would not be
entitled to any promotion, on account of non-availability of the vacancies up
to his seniority number or on account of the fact that no junior to him has been
promoted on the next higher post, the respondents would consider the claim

of the petitioner for grant of Kramonnati on the aforesaid two stages. So far

as the first Kramonnati is concerned, it is indicated by filing return that the
petitioner has already been considered and found fit for grant of such
Kramonnati and orders in that respect have been issued by them on
10.03.2008. The petitioner would be entitled to grant of Kramorinati pay
scale of 'Rs.3500-5200 in terms of the order dated 10.03.2008, w.e.f.
19.04.1999. Howevet, the respondents would consider the claim of the
petitioner for grant of second Kramonnati in terms of the policy dated
17.03.1999/19:04.1999 with effect from the year he completed 24 years of
service, taking into consideration the initial date of appointment of petitioner
as trained Forest Guard w.e.f. 03.04.1981 and in case it is found that the
petitioner is fit for grant of second Kramonnati, the benefit of grant of second”
Kramonnati would be extended to the petitioner from the appropriate date on
which he has completed 24 years of service. The petitioner would be efititled:
to:the salary in the Kramonnati pay scale as is granted and is directed to be

4y
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considered herein above in the event he is found fit for grant of second
Kramonnati and all the arrears of salary be calculated and paid to him. Since
now the petitioner has. attained the age of superannuation, in all the aforesaid -
circumstances, the pensionary claim of the petitioner be revised fixing
appropriate pension of the petitioner and all the retiral dues be calculated and
paid to him. The aforesaid exercise be completed within a period of four
months from the date of the order and actual payments be made to the petitioner
within the aforesaid period.

12, The writ petition is allowed to the extent indicated herein above.

- However, there shall be no order as to costs.

, - . Petition allowed.
LL.R. {2013] M.P., 2525
WRIT PETITION
Before Mr, Justice U.C, Maheshwari
W.P. No. 20744/2012 (Jabalpur) decided on 14 December, 2012

RAMANUJ KUSHWAHA & anr. ., ...Petitioners
Vs, _
- BRIJBHAN KUSHWAHA & ors. - ...Respondents

Civil Procedure Code (5 of 1908), Order 26 Rule 9 - Commission

; can not be issued to ascertain actual possession over disputed property

- Evidence cannot be collected by issuance of commission - Issue has

to be decided by the Court itself on tlie basis of evidence. (Para3)
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'2002(1) M.E.W.N. 105.
PK. Pandey, for the petitioners.
‘ ORDER
U.C. MAHESHWARI, J.:- He is heard on the question of admission.

1. The petitioners- plaintiffs have filed this petition under Article 227 of
the Constitution of India for quashment of the order dated 16.10.2012, (Ann.
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P-1) passed by the IInd Civil Judge, Class-11, Sidhi in C.0.S. No. 82-A/10
whereby their application filed under Order 26 Rule 9 of the CPC for
appointment of the Commissioner to call the Commissioner's report of the
disputed place has been dismissed.

2. Having heard the counsel, keeping in view the arguments advanced, I
have perused the impugned order alongwith the papers placed on record, so
also the case law in the matter of Chhunnilal Vs. Ramchandra reported in
2002 (1) M.P. Weekly Notes 105 stated in the impugned order. In the available
sceriario, I have not found any error, infirmity, perversity or anything against
the propriety of law in the order impugned, so it does not require any interference
at this stage, specially when the impugned suit is at the initial stage and the
. evidence of the plaintiffis yet to be started.

3. It is settled proposition of law that neither of the party has a right to
use the process of the court as an agency for collecting evidence for him of
them. In such premises, the impugned order does not require any interference,
hence this petition is hereby dismissed but by extending a liberty to the
Petitioners to file appropriate application in this regard after recording the
evidence of both the parties if there is any ambiguity in the evidence then to
clarify the same such application may be filed by the petitioners and at that

stage on filing such application, the trial court shall be at liberty to consider

such application afresh on its own merits without influencing from any finding
and observation made by the trial court in the order impugned orin this order.

C cas perrules.
Petition dismissed.

LL.R. [2013] M.P., 2526
WRIT PETITION
Before Mr. Justice Shantanu Kemkar & Mr: Justice M.C. Garg
W.P. No.1379/2012 (indore) decided on 11 January, 2013

BIAORA INFRASTRUCTURE PVT. LTD.(M/S) ...Petitioner

Vs.
M.P. GRAMIN SADAK VIKAS PRADHIKAR & anr. ....Respondents

Works Contract - Release of security amount - In terms of Works
Contract, petitioner was required to maintain roads for five years -

50% of security amount was to be released after completion of three
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years - Rest of 50% of security amount was to be released after
completion of five years - Petitioner completed the work - 50% of
security amount was released on completion of three years - But, even
after maintenance and expiry of the period of five years remaining
50% of security amount was not released because some dues are to
be realised under another contract - Held - No clause in the contract
empowering respondents to recover amount due under any other
contract from security of the contract in question - Dispute about some
other contract is pending before the M.P. Arbitration Tribunal -
Respondents were directed to release the security amount expeditiously
- Writ Petition allowed. . (Paras 2, 3, 8 to 10)
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Casereferred : -
2007 (4) MPLJ 610.

S.V. Dandwate, for the petitioner.
Manoj Munshi, for the respondents.

ORDER

The Order of the court was delivered by:
SHANTANU KEMKAR, J.:- By filing this writ petition, the petitioner is seeking
direction to the respondents to release the security amount deposited by it
with the respondents. - )

2. According to the petitioner, in terms of the works contract entered
into by it with the respondents for construction / up-gradation of rural roads
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.under Pradhan Mantri Sadak Yojana for an amount of Rs.505.01 Jakhs under

the Package No.3008, the petitioner submitted with the respondents the
performance security of 10% of the contract amount, bank guarantee of: 5%
amount and one fixed deposit receipt for an amount of 25.25 lakhs. As per
the terms of the contract, the petitioner was required to maintain the roads for
a period of five years. 50% of the security amount was to be released after
completion of three years and rest 50% of the security amount was to be
released after completion of five years. ' '

3. The petitioner had completed the work on 25.06.2006 and

performed regular maintenance during the prescribed period, and as such,
_ satisfied with the same, 50% of the performance security was released
by the second reSpondent on completion of three years successful
maintenance. However, even after maintenance and expiry of the period
of five years on 24.06.2011 » remaining 50% security amount, which was
deposited by the petitioner in the form of fixed deposit receipt for an
amount of Rs.25:25 lakhs, was not released by the respondents. In the
circumstances, the petitioner vide letter dated 03.08.2011 asked the
respondents to refund the said amount, but in spite of repeated requests,
it was not returnéd. However, on 29.08.201 1, the petitioner.was informed
that under some other contract (PIU, Jhabua) an amount of dues of
Rs.61.44 lakhs against the petitioner, the amount payable under this
contract cannot be released. Feeling aggrieved, the petitioner has filed
this petition.

4. According to the petitionet, as per the terms and conditions of the
_ contract, after successful completion of maintenance and the period of five
years, the amount was required to be released to the petitioner and in the garb

of dues under other contract, the respondents cannot withheld the amount -

undisputedly payable to the petitioner.

5. The respondents have filed reply. It has been stated that although there
is no complaint or dispute about the petitioner's work under the contract in
question and also no dispute dbout the petitioner's entitlement to get the amount
under this contract, but the aforesaid 50% security deposit amount, cannot be
refunded to the petitioner, as there are dues to be realized from the petitioner
under another contract. Reliance has been placed on Clause 53 of the contract
document. '

6. A rejoinder has been filed by t.he petitioner stating that having fegard

-
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. to the fact that there is no dispute so far as the payment of the amount in

regard to the contract in question is concerned, the respondents cannot
withheld the amount against the alleged dues of some other contract.

7. Admittedly, the dispute of other contract is pending decision before
the MP Arbitration Tribunal, Bhopal as Reference Case No0.27/2010. In the
circumstances, in the garb of dues against the petitioner under another contract,
the amount payable under contract in question cannot be withheld. In Full
Bench judgment in the case of B.B. Verma and another v. State of MP and
another 2007 (4) MPLJ 610, it has been held by this Court that claim against
contractor for payment of sum or money under the contract cannot be
recovered by the Government from the contractor until the dispute is
adjudicated. g

8 °  So farasthereliance of the respondents on Clause 53 of the agreement
is concerned, the same is wholly misconceived. Clauses 53 and 53.1 relate to
how the payment is to be made upon termination of contract. Clause 53 (1)
does not authorize the respondents to recover the amount due in regard to
other contracts of the same contractor. In the present case, the petitioner
successfully completed the work and then the period of successful maintenance
of the road for five years has also been elapsed. On going through the contract
in question, we find that there is no clause in it empowering the respondents
to recover the amount due under any other contract from the security of the
contract in question. : '

9. - Having regard to the aforesaid legal position and the fact that the -
amount, which the petitioner is claiming under this agreement is undisputedly
payable to the petitioner, in our view, the same cannot be allowed to withheld
on account of the alleged dues against the petitioner for some other contract
about which the dispute is pending consideration before the MP Arbitration
Tribupal. - . -

10. .Inthe circumstances, the writ petition is allowed. The respondents -
are directed to release the balance amount under the contract in question to
the petitioner, as expeditiously as possible, but not later than two months

- from the date of receipt of copy of this order.

C. c. within three days.

Petition allowed,
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WRIT PETITION
Before Mr. Justice Shantanu Kemkar & Mr. Justice M.C. Garg
W.P. No. 1639/2011 (Indore) decided on 11 January, 2013

* ELIXIR IMPEX PRIVATE LIMITED ... Petitioner
Vs. . . N
STATE OF M.P. & ors. ...Respondents

Contract - Tender - Single bid - Second respondent floated
tender for two options i.e. for operation, maintenance and management
of ware-housing and for setting up the manufacturing facilities - In the

NIT itself, it was provided that if eligible and sufficient bids are not -

received for the first option, then the NIT would be considered for the

second option - In the alternative, entire tenders be quashed and second

respondent was obliged to invite fresh tender for the first option - Only
one bid was received for the first option - Second respondent awarded

the tender for the first option - Held - Award of tender to single bidder

cannot be upheld - Respondent to consider floating fresh tender if at
all they are interested to go ahead with award of tender for first option
- In the alternative, they are free to consider the tender for the second
option in terms of the NIT. ) (Paras 1,5 & 39)
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AIR 1979 SC 1628, AIR 1987 SC 1109, 2006 (13) SCC 382.
G M. Chaphekar with Vandana Kasrekar, for the petitioner.
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Mini Ravindran, Dy. G.A. for the respondent No. 1.
Manoj Munshi, for the respondent No.2.
A.S. Garg with Magbool Ahmed Mansoori, for the respondent No.3.

JUDGMENT

The Judgment of the Court was delivered by :
M.C.GARG, J. :- Both the petitioners who participated in the tender floated -
by the second respondent for two options (i) for operation, maintenance,
and management of warehousing (ii) for setting up the manufacturing
facilities are aggrieved of the second respondent having awarded the tender
to third respondent only for the first option even though they were the single
bidder and sufficient bids had not been received in accordance with the tender
notice.

2 Both these writ petitions raise common question of law i.e. “ whether
second respondent was justified in awarding contract for the first option of
the tender notice to the third respondent alone despite there being only single
bid in this regard 7 “

3 The second respondent issued NIT bearing no. 12366 dated 19th of
October, 2010. The said tender was issued for the purpose of operation and
maintenance, and management of warehousing or for setting up the
manufacturing facilities for a period of thirty years at SEZ Pithampur, District

" — Dhar. The said tender was published in English ( Free Press Journal ) as

well Hindi daily (Nai Dunia ). As per NIT, last date for submission of tender
form was 29th of October, 2010 and the tender was to be opened on 30th of
October, 2010 at 4 pm.

4 It would be appropriate to take not of publication inviting tender. Notice
as given in Hindi reads as under :
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Dpening of the Cover 2-Commercial ~16.30 Hrs. Date will be
Offer _ ' ' ' intimated after
‘ scrutiny of
. _ technical offer
5 Conditions of NIT enables the second respondent to have two options.

First option was for operation, maintenance and management of warehousing.
The second option was for setting up manufacturing facilities. In the NIT itself,
it was provided that if eligible and sufficient bids are not received for the first
option, then the NIT would be considered for the second optioni.e. for setting
up mgnufacun'ing facilities. - :

6. The petitioners submitted their tenders for the second option only.
The second respondent despite having not received sufficient number for the
first option instead of re-tendering, or proceeding with considering the tender
for the second option, decided to award tender for the first option to the third
respondent even though he was the only bidder for that option i.e. to say, only

" single bid was received for the first option by the second respondent. Neither

second respondent thought it appropriate to re-tender for the first option nor
the second respondent proceeded with consideration of the bid for the second
option, even though for the said option, there were three bidders including the

- petitioner. It is submitted that in this case, as only one bid was opened for the

first option, second respondent as per tender condition was bound to go for
the second option i.e. to consider tender for setting up manufacturing facilities.

7 The petitioner submits that the second respondent being an
instrumentality of the State is an authority under Article 12 of the Constitution .
of India and as such cannot act in arbitrary manner, but is required to follow
transparent procedure for the purpose of awarding contract. Therefore, they
were obliged to follow the conditions of NIT i.e. to say if sufficient tenders
were not received for the first option then to go for the second option or to
re-tender for the first option. Anything contrary to this would tantamount to
discriminate or violate principles of equality as enshrined under Article 14 of
the Constitution of India and as such the said actiori on the part of the second
respondent would be illegal and would liable to be quashed.

8 It is the contention of the petitioner that instead of proceedings as per
the assurance, second respondent suddenly and abruptly openéd financial
bid on 03rd of February, 2011 for the first option i.e. for operation, maintenance
and management of warehousing which option exercised by second respondent
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was illegal and without jurisdiction. It is submitted that if there was only one
bid for the first option, second respondent could not have considered the bid
for the first option and second respondent was having no option, but to opt

for the second option and should have accepted the tender for the second

option.

9 It is submitted that if the second respondent wanted to consider the
tender for the first option only and there were insufficient bids, the second
respondent ought to have cancelled the entire tender process and could have
initiated for re-tendering process, which was not done. :

10 Inboth the Writ Petitions, common prayer has been prayed by the
petitioner to the following effect :

i) . Quash the impugned action of respondent no. 2 in
considering the tender for first option i.e. for operation,
maintenance and management and direct the respondent no. 2
to consider the tender for second option for SEZ Phase-I,
Phithampur, District — Dhar,

i)  Inthealternative, entire tender No. 12366 dated 19/
10/2010 be quashed and the respondent no. 2 be directed to-
initiate new tender for SEZ, Phase-I, Phithampur, District- Dhar
for the purpose of warehousing, and or setting up manufacturing
facilities. ‘ ‘

" iii) Any other order or direction may be issued which this
Hon'ble Court deems fit in the premises aforesaid.

iv)  Allow this petition with costs.

11 Basically the Writ Petitions are based upon the submissions that in
absence of receiving sufficient tendet for the first option, second respondent
was not entitled to award tender for the first option to the third respondent
who was the only bidder ( single bidder ) and rather it was incumbent upon
second respondent to have opted for second option -

12 Ithasbeen submitted that in the facts and circumstances of this case,
the impugned action of respondent no. 2 in considering the tender for the first
option i.e. for operation, maintenance arid management of warehousing at
SEZ, Phase-I, Pithampur, District — Dhar on the basis of single bid is illegal
and diseriminatory, thus violative of Article 14 of the Constitution of India,

Lt
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therefore, the second respondent is required to be restrained by means of
writ of mandamus not to award the tender of work in terms of the first option
to the third respondent being the only bidder and , to invite fresh tender for

" the said option, in case the second respondent so want or in the alternative, to

proceed and consider bids received for the second option.

13 Vide order ﬁassed on 14th of February, 2011, interim orders were
passed in W.P. no. 1641/2011 restraining the respondents no. 1 & 2 from

" issuing letter of intent in favour of the third respondent, if the same has not

already been issued and if the same has already been issued, the agreement
be not executed, if not already executed. ’

14 Vide order dated 27th-of April, 2012, Writ Petition no. 1641/2011
was aiso directed to be listed along with Writ Petition no.1639/2011 which
contains the similar prayer and similar pleadings. Respondent no. 1 has adopted
the reply filed by second respondent in terms of order passed on 25th of
June, 2012. )

15 Before we discuss the reply filed by the respondents, we may also
take note of the tender documents which were issued by second respondent
pursuant to NIT. : : '

16  Some ofthe terms of tender documents require to be taken note of to
understand the real intention of the second respondent in issuing the tender
notice which reads as under : :

“Qbject of present document :

MPAKVN is looking for an experienced entrepreneur to
operate, maintain and manage the warehouse facility
through the Operation, Maintenance and Management
Contract (inshort O 7M Contract) as per the scope provided
in Annexure — B and alternatively in case feasible bids for
warehousing is not received to the satisfaction of the tender
committee for leasing of the facility as per allotment of
land rules to the bidder whose offer is highest for the Civil
constructions on the demised land.” '

17 A reading of aforesaid makes it very clear that if suitable and sufficient
tenders were not received by the second respondent for the first option, then
they were obliged to go for the second option or to invite fresh tender for the
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18 Now, coming to the reply filed on behalf of the respondents, we find
that in so far as second respondent is concerned, in the preliminary submissions,
it has been submitted that : i ®

In pursuance of the above objectives to set up warehouse
at SEZ Indore, a tender was invited by publishing notice _
inviting tender ( NIT ) in Dainik Bhashkar on 12/07/2008
and the work order for design, fabricates, supplying,
erection of pre-engineering steel warehouse at SEZ Indore
was awarded to the successful contractor M/s Assardas
Construction Pvt. Ltd Indore. Thus, since inception, the
property was constructed as warehouse for the purpose of
providing common Jacility of warehousing to the industries
in SEZ. A copy of the Tender Notice and work Order to
show that the suit property was constructed for the purpose
of warehousing are Annexure as Annexure- R/1

- That the suit property was constructed specifically for the
purpose of warehousing, therefore for the purpose of
operation, maintenance and management of the same
tenders were invited in past, however no bidder ook part
in the tendeér process, therefore the warehouse was laying
idle. Since, no bidder came forward Sfor operation and
management of the warehouse, a second bid was invited
and notice inviting tenders were published in Nai Dunia
and Free Press Indore on 20/10/2010 mainly for 2
warehousing and alternatively, in case no sufficient bid is
received for warehousing then for the use of manufacturing
activities. It was made clear in the tender document itself
that the second option shall be considered only if the
sufficient offer for warehousing is not received Copy of -

. NIT is placed with the petition.

5

19 A bare reading of the aforesaid fortify the stand of the petitioner that
the tender was invited initially to consider the tender for the first option and if -
eligible and sufficient tenders were not received for the first option, then to

consider the tenders for the second option. : .
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20 It is thus clear that the second respondent was obliged to go for the
second option, if they had not received sufficient tender for the first option
and were not entitled to award tender for the first option, as single bid cannot
be said to be sufficient bid in terms of notice inviting-tenders.

21 It may be observed here that even though there is mention that tender
was issued after failing to receive sufficient bids pursuant to first tender, there
is nothing in the tender notice to suggest that if sufficient bids are not received, -
then even single bid would be considered for the first option.

22 No separate reply has been filed by the first respondent to have simply
adopted the reply of the second respondent, but the third respondent has
filed its separate reply. In the said reply, there is no specific reply to the basic
submission of the petitioner that the notice inviting tender required second
respondent to proceed with the second option if eligible and sufficient bids

- were not received by them for the first option. Admittedly, in this case only
one bid was received for the first option and therefore, the said bid could not
have considered as sufficient in terms of the notice inviting tender. _

23 Leamned counsel appearing for the petitioner submitted that in this
_ case the very fact that the tender notice inviting tender is very specific that the
tenders had-been invited for two options i.e. (i) for operation, maintenance,
and _mandgement of warehousing (ii) for setting up the manufacturing
facilities. It has been submitted that the NIT was very clear that if sufficient
bid is not received from eligible persons for the first option, second respondent
would proceed to go for the second option. :

24 As such, it has been submitted that once only one bid was received
by the second respondent for the first option, they were obliged te consider
second option and were not entitled to accept single bid of the third respondent
for the first option as the bid of third respondent cannot be considered as
sufficient, -

25 It has been submitted that the second respondent is State and / or
instrumental of the State within the meaning of Article 12 and are not entitled
to discriminate or act in arbitrary fashion as has been done by the them in this
case. It is submitted that the arbitrary action on the part of the second
respondent strikes at the root of the equality and therefore their action in
awarding work to third respondent is viclative of Article 14 of the Constitution
of India and as such, such action on their part is liable to be set aside,



2538 Elixir Impex Pvt.Ltd. Vs, State of MP(DB)  LL.R.[2013]M.P.

26 Tﬁhc-ﬁeﬁﬁoner also submitted that even otherwise accepting single tender
 isviolative of Article 14 of the Constitution of India, in as much as it does not
provide fair opportunity to all concerned who could have participated in the tender.

27 On the other hand, learned counsel for the second and third respondents
have submitted that in this case, tenders were invited even earlier and since

- those tenders did not produce fruitful result, second tender was floated in this

case, As such, it was open for the second respondent to consider even single
bidder for the redson that the basic objectives of the second respondent was
to operate, maintain, and manage the warehouse or set up the manufacturing
facilities. As such, it is submitted that there is no illegality done on the part of
‘the respondents in this case.

28 We have given.our thoughtful consideration to the rival submissions.

29 In the case of Ramana Dayaram Shetty Vs. International Airport
Authority of India réported in AIR 1979 SC 1628, the Hon'ble Supreme
. Court was ¢confronted with the situation when the tenders were invited for
running restaurant and snacks bar where award of contract was giventoa
. person who was not having requisite qualification. In that judgment, it was

" held that the Court can interfere in the matter where the tenders had been

invited for running restaurant and snacks bar at the Airport and clearly stated
- -the principle that the Government cannot accept the tender of person who did
not fulfill the requisite qualification. The Court held that :

The attainment of socio-economic justice being a
conscious end of State policy, there is a vast and inevitable
increase in the frequency with which ordinary citizens come
into relationship of direct encounter with State power-
holders. This renders it necessary to structure and restrict

- the power of the executive Government so as to prevent
its arbitrary application or exercise. Whatever be the
concept of the rule of law, whether it be the meaning given
by Dicey in his "The Law of the Constitution” or the
definition given by Hayek in his "Road to Serfdom" and
"Constitution of liberty” or the exposition set Jorth by
Herry Jones in his "The Rule of Law and the Welfare State”,
there is, as pointed out by Mathew, J., in his article on

- "The Welfare State, Rule of Law and Natural Justice” in
‘Democracy, Equality and Freedom "substantial agreement’

<%
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in juristic thought that the greal purpose of the rule of -
Jaw notion is the protection of the individual against =
arbitrary exérciSe of power, wherever it is found". It is
indeed unthinkable that in a democracy governed by the
rule of law the executive Government or any of its officers
should possess arbitrary power over the interests of the -
individual. Every action of the executive Government must '
be informed with reason and should be free from
_ arbitrariness. That is the very essence of the rule of law

_and its bare minimal requirement. And to the application

- of this principle it makes no difference whether the
exercise of the power involves affectation of some right

. or denial of some privilege. ‘

The learned Chief Justice said that when the
Government is trading with the public, "the democratic . -
form of Government demands equality and absence of
arbitrariness and discrimination in such transactions....
The activities of the Government have a public element
and, therefore, there should be fairness and equality. The
State need not enter into any contract with anyone, but if
it does so, if-must do so fairly without discrimination and
without unfair procedure.” This proposition would hold
good in all cases of dealing by the Government with the
public, where the interest sought to be protected is a
privilege. It must, therefore, be taken to be the law that
where the Government is dealing with the public, whether
by way of giving jobs or entering into contracts or issuing

~ quotas or licences or granting other forms of largess, the
Government cannot act arbitrarily at its sweet will and,
like a private individual, deal with dny person it pleases,
but its action must be in conformity with standard or norm
which is not arbitrary, irrational or irrelevant. The power
or discretion of the Government in the matter of grant of
largess including award of. jobs, contracts quolas, licences
etc., must be confined and structured by rational, relevant
and non-discriminatory standard or norm and if the
government departs from such standard or norm in any.
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particular case or cases, the action of the Government
would be liable to be struck down, unless it can be shown
by the Government that the departure was not arbitrary,
but was based on some valid principle which in itself was
not irrational, unreasonable or discriminatory.

30 In the case of Vijay Kumar Gupta Vs. State of Maharashtra
decided on 13 th March, 2008 by the High Court of Bombay, it has been
held that the Government could not act like private individual in exercise of its
power even with respect to contractual matters. It was held that Article 14
would be attracted where ever such action smacks of arbitrariness and violates
the basic principles.

31 Inthesame Judgment referring to carlier precedent inchuding Ramana
Deyaram Shetty ( supra )» the Apex Court also held that the terms and
conditions of the tender should be construed from the stand point ofa prudent
businessman and the decision of the State authorities should also stand the
test of fairness.

32 It will be appropriate to take note of the judgment delivered O.
Chinnappa Reddy, J. in the case of Sachidanand Pandey v. State of West
Bengal, AIR 1987 SC 1109 at | 133, where after considering almost all the
decisions of the Court on the subject sumrarized the legal propositions in the
following terms: '

"On a consideration of the relevant cases cited at the bar
the following propositions may be taken as well
established: State owned or public owned property is not
to be dealt with at the absolute discretion of the executive.
Certain precepts and principles have to be observed Public
interest is the paramount consideration. One of the methods
of securing the public interest when it is considered‘
hecessary to dispose of a property is to sell the property
by public auction or by inviting tenders. Though that is
the ordinary rule_ it is not an invariable rule. There may
be situations where there are compelling reasons
necessitating departure from the rule but then the reasons
for the departure must be rational and should not be
‘suggestive of discrimination, Appearance of public justice
Is as important as doing justice. Nothing should be done




.

r4

ILR[2013]MP.  Elixir Impex Pvt.Ltd. Vs. State of M.PADB) , 2541

which gives an appearance of bias, jobbery or nepotism."”
"The public property owned by the State or by an
instrumentality of the State should be generally sold by
public auction or by inviting tenders. This Court has been
insisting upon that rule, not only to get the highest price
for the property but also to ensure fairness in the activities
of the State and public authorities. They should
undoubtedly act fairly. Their actions should be legitimate.
Their dealings should be above board. Their transactions
should be without aversion or affection. Nothing should
be suggestive of discrimination. Nothing should be done
by them which gives an impression of bias, favoritism or
nepotism. Ordinarily, these factors would be absent if the
matter is brought to public auction or sale by tenders. That
is why the Court repeatedly stated and reiterated that the
State owned properties are required to be disposed of
publicly. But that is not the only rule. As O.Chinnappa
Reddy, J. observed, "thaf though that is the ordinary rule,
it is not an invariable rule”. There may be situations
_necessitating departure from the rule, but then such
instances must be justified by compulsions and not by

. compromise. It must be justified by compelling reasons and
not by just convenience".

The law is, thus, clear that ordinarily all contracts
by the Government or by an instrumentality of the State
should be granted only by public auction or by inviting
tenders, after advertising the same in well known
newspapers having wide circulation, so that all eligible
persons will have opportunity to bid in the bid, and there .
_is total transparency. In our opinion this is an essential
requirement in a democracy, where the people are supreme, _
and all official acts must be actuated by the public interest,
and should i msplre public confi dence

33 In the present case, the tender ca.lIed for offers in two parts i.e. (i) for
operation, maintenance, and management of warehousing (ii) for setting
up the manufacturing facilities. The tender notice inviting tender as quoted
above was clear and in unequivocal words reflected intention of second




2542 Elixir Impex Pvt.Ltd. Vs. State of M.P.(DB) LL.R.[2013]M.P.

'respondent that if eligible and sufficient number of tenders were not received
for the first option, then the second respondent would proceed with the
consideration of the second option. However, in this case, second respondent
had nct adhere to the aforesaid tender condition and rather only on the basis
of one tender decided to grant tender to third respondent which precisely has
been questioned by the petitioner. :

34 In the case of Nagar Nigam, Meerut Vs. Al Fatheem Meat Exports
Pvt Ltd reported in [ 2006 (13) SCC 382 ] wherein the Apex Court has
been pleased to observe that : '

The law is well-settled that contracts by the State, its
corporations, instrumentalities and agencies must be normally
granted through public auction/public tender by inviting
tenders from eligible persons and the notification of the public-
auction or inviting tenders should be advertised in well known
dailies having wide circulation in the locality with all relevant
details such as date, time and place of auction, subject-matter
of auction, technical specifications, estimated cost, earnest
money Deposit, etc. The award of Government contracts
through public-auction/ public tender is to ensure fransparency
in the public procurement, to maximise economy and efficiency
in Government procurement, to promote healthy competition
among the tenderers, to provide for fair and equitable
treatment of all tenderers, and to eliminate irregularities,
interference and corrupt practices by the authorities
concerned. This is required by Article 14 of the Constitution.
However, in rare and exceptional cases, for instance during
natural calamities and emeérgencies declared by the
Government; where the procurement is possible from a single
source only; where the supplier or contractor has exclusive
rights in respect of the goods or services and no-reasonable
alternative or substitute exists; where the auction was held
on several dates but there were no bidders or the bids offered
were too low, etc., this normal rule may be departed from
and such contracts may be awarded through 'private
negotiations’

35 | Inthat case, there was sufficient condition mentioned in the tenders
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that since in the first tender invited sufficient offers could have b;:en received,
the authority inviting tenders kept to its right to consider even single tender if
received on the second occasmn for the work to be done, whlch is not-the
case with us.

36 Thus on reccipt of single bid for the first option, second respondent
was not entitled to grant contract to the said bidder for the first option since
such exercise on the part of the second respondent was violative of the
principles of equahty and awarding contract to the third respondent amounted
to discrimination viz-viz other bidders who had opted for the second option. -

37 Submissions made on behalf of the respondent that it was not a case
of first tender, but a second tender is of no consequence because NIT does
not say that if sufficient tenders are not received for the first option then the )
second respondent may consider even single bid, which course of action was
approved in the case of Pandrol Rahee Technologies Vs. Delhi Metro Rail
Corporation Ltd passed by Competition Commission of India in case no.
03/2010 on 07 th of October, 2011

38 In view of the aforesaid circumstances, we have sahsﬁed that awarding -
the‘contract under the first option in favour of the third respondent who was
only single bidder by the second respondent is not legal and such action on
their part amounts to arbitrary exercise of power and which action on the
part of their strike at the root of equality in terms of the words of the Hon'ble
Supreme Court in the case of Ramana Dayaram Shetty (supra ) and would
therefore violative under Article — 14 of the Constitution of Indla and will
have to set aside. '

' 39 Accordingly, we hold that the award of tender or the décision' to award

the tender to third respondent based upon single tender given by the third
respondent for the first option cannot be upheld. Consequently, we set aside
the award of the contract with respect to first option to third respondent and

~ direct the second respondent to consider floating fresh tender if at all they are

interested to go ahead with award of a tender for the first option with specific
terms and conditions and in the alternative, they are certainly free to consider

~ the tender recéived by them for the second option in terms of the NIT.

40 With the aforesaid observatidns, both the writ petitions are disposed of.
A copy of this order be kept in W.P. no.1641/2011.

Petition disposed of.



2544 Jan.P.S.Barwari Vs. Ass.Pro.Fund.Comm.(DB)  LL.R.[2013]M.P.

L.L.R. [2013] M.P., 2544
WRIT PETITION
Before Mr. Justice Shantanu Kemkar & Mr. Justice M.C. Garg
W.P. No0.10127/2011 (Indore) decided on 23 January, 2013

. JAN SHIKSHA PRASAR SAMITI BARWAR] ...Petitioner
Vs. '
ASSISTANT PROVIDENT FUND COMMISSIONER. .. .Respondent

Employees Provident Funds Act (19 of 1952), Section 2(f) -
Employee - Employce means any person who is employed for wages
in any kind of work - Petitioner had pointed out to Inspector that
out of 20 persons, 4 persons are voluntarily providing their service
as per their will and convenience and are not being paid any salary
or emoluments - Such contention was found to be true however,
Authority held that Act is applicable as 20 persons are working in
the institute - In view of Section 2(f) of the Act, as four persons
were not being paid salary and there was no rebuttal to petitioner's
case that they were not attending the establishment on regular basis
and were coming at their own will voluntarily, the findings recorded
by Authority and Tribunal are perverse and bad - Petition allowed.

' "(Paras 11 & 12)
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T.N. Singh with Hemtala Gupta, for the petitioner.
Anand Pathatk, for the respondent.
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ORDER

. The Order of the court was delivered by:
S1iaNTANU KEMKAR, J.:- This petition under Article 226/227 of the Constitution
of India has been filed challenging the order dated 20.05.2004 (Annexure
P/1) passed by the Assistant Provident Fund Commissioner, Employees -
Provident Fund-Organization, Madhya Pradesh, Indore (for short, 7-A
Authority) as also the orders dated 30.11.2010 (Annexure P/4) and
15.04.2011 (Annexure P/6) passed by the Employees Provident Fund
Appellate Tribunal (for short, the Tribunal), New Delhi in ATANo.491 (8)
2004 and in review petition respectively. - .

2. Briefly stated, on 21.09.1999, the Inspector of the Provident Fund
Department visited the petitioner’s establishment in order to examine the
applicability of the Employees Provident Fund Act (for short, the Act) on it.
After getting the necessary information, the report dated 24.09.1999 was
submitted by him before the 7-A Authority, recommending for application of
the Act on the petitioner’s establishment.

3. Thepetitioner—establishment disputed the applicability of the Acton
it, by raising a plea that it never employed 20 or more persons. It was stated
by the petitioner that though in the letter dated 22.09.1999, list of 20 persons
were given but it was clearly mentioned in it, that the names appearing at
Serial No.1, 2, 3 and 4 are not its employees, as they are not being paid any

_salary / emoluments by the petitioner. It was also stated that those persons
.are providing their services on their own will as per their convenience to the

petitioner’s establishment, without any fixed working hours or days.

4. On raising such plea, the Inspector appointed under Section 13 of the
Act again visited the establishment and examined the records produced by
the petitioner viz. salary register, attendance register, cash book and balance
sheet. On verification, he submitted a report to the 7-A Authority that the
petitioner never employed 20 employees or more. He also reported that salary
/ wages register corroborates the entries in the cash book. As pér his report,
the employees’ strength of the petitioner never reached more than 16, excluding
the said four persons. He also confirmed that the names of the said four persons
are also not appearing in the petitioner’s records including salary and
attendarice register. He, therefore, observed that it is evidently clear unless
four employees in dispute are treated as employees, the establishment cannot
be covered under the provisions of Section 1 (3) of the Act.
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5. After receiving said report, 7-A Authority vide order dated 20.05.2004
held that the aforesaid four persons are not actually employed in the
establishment and are not taking salary and wages; hence are not employees.
However, it held that this does not mean that the petitioner — establishment is
not coverable under the Act as these persons are working for imparting
education which is the main work of the establishment, Having observedso,
the 7-A Authority held that the said four persons are to be treated as employees
of the establishment for the purpose of applicability of the Act.

6. Feeling aggrieved by the said order dated 20.05.2004 (Annexure P/
I) passed by the 7-A Authority, the petitioner filed the appeal before the
Tribunal, The Tribunal vide interim order dated 02.02.2005 (Annexure P/3)
while admitting the appeal for hearing observed thus: -

“Perusal of impugned order shows that as per report of
'Enforcement Officer, only 16 employees were working and 4
persons, who were rendering voluntary service without any
remuneration, were included as employees the appellant. In
these facts, the operation of the impugned order shall remain
stayed till the disposal of appeal and APFC shall not determine
the dues under Section 7-A (1) (b) of the EPF & MP Act,
1952

7. Thereafter, vide final order dated 30.11.2010 (Annexure P/4), the
- Tribunal dismissed the appeal by holding that since the appellant has not
produced any document to show its staff strength, and the report of the
Inspector reveals that the appellant engaged 20 employees, the same has rightly
been ordered to be covered under the Act. The Tribunal further observed that
though it is asserted that no salary was paid to those four employees given in
the list, no document was filed to that effect. The Tribunal held that since the
four persons were also working in connection with the work of the
establishment, the order of the 7-A Authority is justified. Feeling aggrieved by
the said order, the petitioner submitted a review petition (Annexure P/5) before
the Tribunal, but the said review petition also suffered dismissal vide order
dated 15.04.2011 (Annexure P/6) passed by the Tribunal. Feeling aggrieved,
the petitioner has filed this petition. ' o

8. Heard Shri T.N. Singh, learned Senior Counsel for the petitionerand -

Shri Anand Pathak, learned counsel for the respondent and perused the record.

AL
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9. We find that throughout the petltloner s case was that it never
employed 20 or more persons. In the names appearing in the list dated
22.09.1999, out of 20 persons shown; the persons whose names are appearing
atNo.1 to4 are not being paid any salary or.emoluments by the petitioner.
These four persons are providing their service at their own will as per their
convenience and that their working hours or days are also not fixed. Thus, it
is the case of the petitioner that four persons are not being employed and are
not being its employees and as such, the Act is not applicable -on its
establishment.

10..  The aforesaid plea of the petitioner found support by the report of the
Inspector based upon the verification of salary register, attendance register,
cash book and balance sheet. The said report was considered by the 7-A
Authority and it was accepted also as would be clear from the order of the 7-
A Authority. The only reason, which the 7-A Authority assigned for the
recording the finding that the Act is applicable on the petitioner was that since
those four persons were working for the petitioner, may be on voluntary basis,
they are to be treated as its employees. In the appeal against the said order of

. the 7-A Authority, the Tribunal by misreading the findings available on record

arid ignoring the report submitted by the Inspector, which was also affirmed
by the 7-A Authority observed that to substantiate the plea that no salary was
paid to those four persons; no document was filed by the petitioner.

11..  Inour considered view, in view of Section 1 (3) (b) of the Act, which
has been applied by the Provident Fund Department for holding the applicability
of the Act on the petitioner, the Act appliesto any establishment employing

.20 or more persons or class of such establishments, which the Central

Government may by potification in the official gazette specify in this behalf.
Section 2(f) of the Act defines the term emplo'yee which means *employee’
means any person who is employed for wages in any kind of work, manual
or otherwise, inorin connection with the work of an establishment, and who
gets, his wages directly or indirectly from the employer and includes any

" person — (i) employed by or through a contractor in or in connection with

the work of the establishment; (ii) engaged as an apprentice, not being an

. . apprentice engaged under the Apprentices Act, 1961 (52 of 1961), or under
- the standing orders of the establishment.

12 Con51der1ng the aforesaid, we are of the view that when there was a

clear report in favour of the petitioner that those four persons are not being

~ .
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paid salary and there was no rebuttal to the petitioner’s case that they were
not attending the petitioner establishment on regular basis on fixed day and
" timings, and were coming at their own will voluntarily and when this fact was
also established from various documents including attendance register, we fail
to understand what more evidence was expected by the Tribunal for the
petitioner to have led.

13. Havingregard to the aforesaid, in our considered view, the impugned

orders passed by the 7-A Authority and the Tribunal are unreasonable,
perverse, based on misreading of evidence and also having been passed
overlooking the material evidence available on record, the same are liable to
be and are hereby quashed.

14.  Asaresult, the petition is allowed with no orders as to costs.
Petition allowed.

" LL.R. [2013] M.P., 2548
WRIT PETITION
Before Mr. Justice K. K. Trivedi .
W.P. No. 2227/2005 (Jabalpur) decided on 12 F ebruary, 2013

NIZAMUDDIN ANSARI ' ~...Petitioner
Vs, .
STATE OF M.P. & ors. ...Respondents

Ayurvedic Unani Tatha Prakritic Chikitsa Vyavasi Adhiniyam,
M.R, 1970 (5 of 1971) - Degree of Ayurved Ratna or Vaidya Visharad -
Registration - These degrees were recongnized when the degree was
obtained by petitioner and it was de-recognized later on - However, on
the date when the application for registration was made, these degrees
were already de-recognized and further in view of judgment passed by
Apex Court that Degree and Diploma of Vaidya Visharad or Ayurved
Ratna from Hindi Sahitya Sammelan Prayag, Allahabad was never
recognized by the Parliamentary Act or by Central Council, therefore,
they cannot be treated as ehglble qualification to register any person
as medical practitionerin Ayurved the petitioner cannot be registered
as medical practitioner in Ayurved. (Paras 5 & 6)

grgdfes A aur wiglow ffecar gardt affrm w@y.,
1970 (5 @7 1971) — Y37 w7 77 der frwres B vUIfy — gliwvor — AE
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Suiferal Aar gt off w9 AT gRT 9wl alwTE @) TF sty S
= a5 f qmw o wE - afig, o i B geflewor g amdew
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sfoR7a walza ~maew g7 e fed i fefr 3t giera W gy
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Tl av @ faw ¥ At adar A A e wwan, arh @ T
4 fafreae @ vu A ogsfrga TE fear wr g '
Cases referred : ) '

W.P. No. 1348/2000 decided on 09.08.2000, W.P. No. 1182/2003
decided on 05.03.2003, AIR 2010 SC 2221. :

A.F. Singh, for the petitioner. _
Ved Prakash Tiwari, P.L. for the respondents No. 1 & 2.
R.K. Verma, forthe respondent No. 3. X

ORDER"

K.K. Trivepy, J.:- This is a second rgjund of litigation before this
Court and the petitioner is aggrieved by the order by which the claim made by
the petitioner for his registration as an Ayurved Medical Practitioner, has been
rejected. The petitioner approached this Court by way of filing Writ Petition
N0.909/2004. The said writ petition was disposed of vide order dated
3.3.2004 with the following directions :- - . :

"(@) Thepetitioner may file fresh application for registration
under the M.P. Ayurvedic, Unani Tatha Prakritic Chikitsa -
Vyavasai Adhiniyam, 1970. '

(b)  Ifsuchan application is filed by the petitioner before
respondent No.3 for registration under the said provisions,’
respondent No.3 shall consider and decide it in accordance
with law within 2 period of three months from the date of receipt
of the application.” : ; ‘

2 Now since the order is passed on 23.8.2004 rejecting the claim of
the petitioner, this writ petition has been filed. It is contended by the petitioner
“that he has obtained a degree of Ayurved Ratna from Hindi Sahitya Sammelan . -
"Prayag, on 14.6.1989. The said degree was recognized as a degree for the
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purposes of registration of Ayurved doctors in the respondent No.3 Council,
as was mentioned in the M.P. Ayurvedic, Unani Tatha Prakritic Chikitsa
Vyavasai Adhiniyam, 1970 (hereinafter refetred to as the Act for brevity). An
amendment was made in the said Act in the year 1989, which came to be
published in the Gazette on 4.11.1989, deleting the degree of Ayurved Ratna
or Vaidya Visharad granted by Hindi Sahitya Sammelan Prayag. It is contended
that since the petitioner has obtained degree before its.deletion from the
aforesaid Act, the same was to be treated as recognized by the State
~ Government and, thus, the petitioner was entitled to be registered by the
respondent No.3 as an Ayurved Medical Practitioner. It is contended that

such an application was made on 16.08.1989, but the said application was

rejected. In view of the law laid down by this Court in the case of Prafulia
Shrivastava Vs., State of M.P. and others (WP.No.1348/2000, decided
on 9.8.2000), the petitioner made approach before this Court and this Court
disposed of the writ petition with a direction to consider the application of the
petitioner afresh. It is contended that if the consideration is done keeping in
view the fact that the petitioner has obtained the degree when it was duly
- recognized by the State Government, the petitioner was entitled to be registered
as a Medical Practitioner in Ayurved. However, since this has not been done,
the writ petition is required to be filed.

3. The respondents No. 1 and 2 have filed a return adopting the return
filed by the respondent No.3. The respondent No.3 has filed a detailed return
categorically contending that the Indian Medicines Central Council Act, 1970
was promulgated by the Parliament and according to the said Act of 1970,
the provisions were made for recognition of the degrees in Ayurved form of
Medicines. Only those who were holding the degrees duly recognized were
to be registered as Ayurved Medical Practitioner. The petitioner has obtained
the degree when it was already recognized, but the same was subsequently

de-recognized by the State Government by making an amendment. Even if, .

the petitioner was holder of such a degree, on the date of application made

for registration, the degree was not recognized qualification for such registration -

and, therefore, rightly the application of the petitioner was rejected. This issue
was dealt with by this Court in the case of Kripesh Kumar Shrivas Vs. State
of M.P. and others (W.PNo1182/2003, decided on 5.3.2003) wherein after
examining the Central Law, various laws laid down by the Apex Court, this
Court reached to the conclusion that on the date of making of the application,
a candidate must be possessing a degree in particular field for his registration,

%
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duly recognized by the Council. It is contended that as per the law laid down
by this Court, a person is to be recognized as a medical practitioner if he has
to his credit a degree duly recognized by the Council. In case such a person is
not having the degree duly recognized by the Council, on the date of application,
he would not be registered as a medical practitioner. It is further contended
that the law is well settled in respect of such a situation and even the degree
granted by certain Universities were not to be treated to be valid degree for
the purposes of registration of the medical practitioner. This being so, it is
contended that the petitioner is not entitled to any relief and the petition is
liable to be dismissed. :

4 Heard learned counsel for the parties at length and perused the record.

% This is not in dispute that the petitioner when made the application on
16.8.1989, the degree obtained by him was duly recognized by the State
Government as no amendment in the Act was done by that time. However,
this particular aspect is considered by the Apex Court in the case of Rgjasthan
Pradesh V.S. Sardarshahar & another Vs. Union of India and others (AIR
2010 SC2221). The Apex Court considering the law made by the Parliament
has categorically dealt with the degree and diploma of Vaidya Visharad or
Ayurved Ratna from Hindi Sahitya Sammelan Prayag, Allahabad, and has
reached to the conclusion that the same were never recognized by the
Parliamentary Act or by the Central Council and, therefore, were not to be
treated as eligible qualification to register any person as medical practitioner
in Ayurved. The Apex Court has not only directed té remove the name of
such persons, but has also directed that such person should not be allowed to
indulge in any kind of medical practice. In paragraph 45 of the report the

- Apex Court has categoncally directed thus:-

"45, In view of the above, Civil Appeal arising out of SLP (C)
No.21043 0f 2008 is allowed and it is held that a person who
acquired the certificate, degree or diploma from Hindi Sahitya
Sammelan Prayag after 1967 is not eligible to indulge in dny
kind of medical practice. All other Civil Appeals are dxsm:ssed

No costs

6: Even if order was passed by this Court in the case of Prafulla
Shrivastava (supra), the said order is not helpful to the petitioner now in
view of the law laid down by the Apex Court and, therefore, io benefit could
be granted to the petitioner. Of course, amendment was made after making of
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the application by the petitioner for his registration as a medical practitioner in
Ayurved, in the State Act, but once it is held by the Apex Court that any
degree or diploma granted by Hindi Sahityd Sammelan Prayag, Allahabad,
after 1967, is not requisite qualification to indulge any person in any kind of

medical practice, no such direction can be given to the respondents to register -
the petitioner as a medical practitioner in Ayurved. Secondly, the order was’

passed on the earlier writ petition of the petitioner as has been indicated herein
above by which the petitioner was directed to-make a fresh application for
registration. The fresh application made by the petitioner would only after the
order of this Court and, therefore, would be after 4.1.1989. If the application
. isto be considered, again the petitioner is not to be allowed {6 practiceas a
medical practitioner in Ayurved because the degree obtained by him is no
longer reco _gnized by the State Government for the said purposes.

7. . Inviewofthe aforesaid, the writ petition fails and is hereby dismissed.
However, there shall be no order as to costs.

Petition dismissed.

LL.R. [2013] M.P., 2552
WRIT PETITION
Before Mr. Justice Shantanu Kemkar & Mr. Justice J.K. Maheshwari
W.P. No. 11917/2012 (Indore) decided on 18 March, 2013

SHUBH DEEP AYURVED MEDICAL COLLEGE ...Petitioner
Vs, ' ’
UNION OF INDIA & ors. ...Reéspondents

Education and Universities - Admission in Post Graduate
Courses - Extension of Cut off date - Cut off date for counselling
was 31.10.2012 - Petitioner college applied for permission to run
PG courses and permission was granted by Central Council of Indian
Medicines on 26.10.2012 - Petitioner College received the copy of
permission on 26.10.2012 and admittedly 27th,28th and 29th were
. holiday - Letter of permission was given to Director Medical

. Education on 30.10.2012 for inclusion of petitioner institute in
counselling - Petitioner institute filed an application for extension
of cut off date which was rejected by respondents - Held - Central
Govt. and CCIM had extended cut off dates in some othier cases -
J'Petitioilerlinstitute was not at fault - Students who found place in

4
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the list of eligible candidates are also not at fault as petitioner/ -
institute was not included in the list of colleges of counselling on
30.10.2012 - Action of Central Govt. as well as CCIM in ;not
extendmg cut off date is discriminatory - Central Govt. directed to
pass an order regardmg extension of cut off date within 10 days
after seeking permission from CCIM and counselling be held within
2 weeks for 15 seats, from the list of eligible candidates' strlctly on
merit basis - Petltmn allowed. ‘ . (Paras 26 to 28)
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Cases referred :

(2012) 7 SCC 389, (2002) 7 SCC 258, (1981) 2 SCC 484, (1994)
2 SCC 370, AIR 2003 MP 81.

Piyush Mathur with Anand Pathak, for the petitioner.
.. Anand Soni, Assistant Solicitor General for the respondent No.1.
A.K. Sethi with Harish Joshi, for the respondent No. 2.
Mini Ravindran, Dy. G.A. for the respondents No. 3 & 4.
Vivek Sharan, for the University/Devi Ahilya Vishwavidyalaya.
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ORDER -

The Order of the court was delivered by :
J.K. MAHESHWARI, J.:- Both these petitions have been filed under Article
226/227 of the Constitution of India seeking quashment of the order dated
11.12.2012 and directions to the extend the cut off date of counselling for
admission to the PG courses to the Session 201 2-2013, in view of the recent
judgment of the Apex Court in the case of Asha Vs. Pt. B.D.Sharma University
of Health Sciences and others reported in (2012) 7 SCC 389. It is further
prayed by the petitioner students that they may be allowed to be admitted in
the PG course in Shubh Deep Ayurved Medical College, Indore and to
prosecute their studies. -

2. The Shubh Deep Ayurved Medical College and Hospital, Indore is
being run by Shubh Deep Shikshan Sansthan, a society registered under the
Societies Registrikaran Adhiniyam, 1973 for the under graduate course of
BAMS. The institution has applied for running the PG courses whereupon on
27.01.2012, the respondent no.1 has issued a letter of intent vide Annexure
P-3. Thereafter the Central Council of Indian Medicines (in short CCIM) has
inspected the college on 18th and 15th May, 2012 and submitted its report.
As per the requirement of the letter of intent, a bank guarantee of 1.5 crores
was also submitted seeking request to grant permission to continue the PG
courses on 30.08.2012. After due consideration as per Annexure P-5 dated
26.10.2012, Central Government granted permission to the college for opening
of new PG courses in three subjects namely (i) Ayurved Samhita/Siddhant,
(i)Kayachikitsa and (jif) Rasashastra/Bhaishajya Kalpana with in take capacity
of five seats in each course for the Session 2012-2013.

3. It is relevant to note here that the said sanction was granted in
furtherance to the provision contained under Section 13-A of the Indian
Medicine Central Council Act, 1970 (in short IMCC Act) subject to the
conditions of the compliance of the IMCC (Postgraduate Ayurveda Graduation)
Regulations, 2005 for the purpose of staff and infrastructure. Copy of'the said
letter was also sent to the Secretary, Department of Medical Education,
Government of Madhya Pradesh, Vallabh Bhawan, Bhopal and the Registrar,
Devi Ahilya Vishwavidyalaya, Indore, because the affiliation was granted by
the University vide letter dated 13.08.2008.

4. The admission in PG Ayurved Colleges ought to be made as per Rules
framed by the M.P. Professions Examination Board, Bhopal which are known
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as M.P.Ayurveda Chikitsa Snatkottar Patyakram Pravesh Pariksha Niyam,
2012 (in short Rules, 2012) published in the Gazette of the State of Madhya
Pradesh on 22.06.2012. As per those rules, the counselling shall be closed

on 31.10.2012 and the last date of the admission in the college is also -

prescribed as 31.10.2012, or the date if any fixed by CCIM. The Educational

session shall start from 01.11.2012. The CCIM has issued their own-

Regulations which are known as Indian Medicines Central Council (Post-
Graduate Ayurveda Education) Regulations, 2012 (in short Regulations, 2012).
The professional Examination Board in furtherance to the Rule has conducted
the entrance examination on 29.10.2012 and the result has been declared on
the same date. The counselling as per the advertisement dated 26.10.2012
was on 30.10.2012. The petitioner Institution has received the copy of the
permission letter of the Central Government dated 26.10.2012, on the same
date, but on 27th, 28th and 29th October, 2012 were Government holidays
and the offices of the State Government were closed. However, he has
submitted the letter of sanction on 30.10.2012 to the Director Medical
Education for inclusion of the petitioner Institution in the counselling.

5. Immediately, on the next date a writ petition being W.P.No.10430/ -

2012 was filed seeking direction to allow the petitioner Institution to participate
in the counselling.. The said writ petition was dismissed on the same day on
the instructions of the government advocate, indicating that the counselling
has already been closed on 30.10.2012 and within a short span of time, it is
not feasibly possible to call the students for a fresh counselling and as per the
judgment of the Apex Court, the last date of counselling is 31.10.2012.
However, the Court found that there is no justification to interfere in the matter
at this stage. Thereafter an application was submitted on 3.11.2012 for

was filed being number 559/2012. In the light of the judgment of the Apex
Court in the case of Asha (Supra), this Court has disposed of the review
Jpetition on 21.11.2012 with an observation that the petitioner has already
approached before the Competent Authority for extension of the cutoff date
for admission and counselling, However, it would be open for the Authority to
consider the same and decide the said application as expeditiously as possible,
in'accordance with law uninfluenced by the observations madé by this Court,
In view of the observations made by this Court and after rejection of the
representation vide order Annexure P-1, dated 11.12.2012, refusing the
extension of cutoff date to admission in PG courses, the petitioner Institution

-

1

- extension of the cutoff date to the Central Government and the Review petition
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has preferred one petition.

6. . Itiscontended that the action of the respondents no.1 and 2 is arbitrary-
and discriminatory while the action of the respondent no.4 in depriving the
petitioner Institution for counselling is arbitrary and malafide. To substantiate
the aforesaid contentions, it is stated that in a case of Kadam Kuan Ayurvedic
College, Patna, the cutoff date for admission to under Graduate as well as PG
courses has been extended as per order Annexure P-12 dated 2.11.2012
upto 15.11.2012. The said order was passed in furtherance to the interim
order passed by the Patna High Court in C.W.J.C.No.163 55/2012 on

8.1 0.2012 to grant provisional sanction subject to the final decision of the

writ petition. The said action of respondents no.1 and 2 is discriminatory
because the extension granted to Kadam Kaun Ayurvedic College has again

been extended upto 31.12.2012 vide order Annexure P-20 on 01.01.20 13,

and thereafter, as per order dated 26.02.201 3, Annexure P-21 for a further

period of one month i.e. upto 25.03.2013, but in case of petitioner despite -

observation of this Court at par, benefit has been denied arbitrarily.

7. Itiscontended that in respect of Rajiv Gandhi University of Health
Sciences, Karmataka, cutoff date has also been extended after 31.10.2012,
similarly, to Dr.Sarvapalli Radhakrishnan Rajasthan Ayurved Vishwavidyalaya,
Jodhpur, but in case of petitioner despite directions, the respondents no.1 and
2 has acted arbitrarily and ina discriminatory manner, depriving the petitioner
Institution to fill up the seats even after permission of the Central Government
and affiliation by the University. It is also contended in the rejoinder that in
furtherance to the order dated 15.02.2013 passed by this Court, the CCIM

also rejected the representation distinguishing the judgment in Asha(supra) .

without considering the issue of discrimination as stated hereinabove, However,
the order passed during the pendency of this petition by the CCIM dated
20.02.2013 may also be quashed.

8. So far as the State authorities are concerned, it is submitted that on _

granting recognition by the Central Government as perorder dated 26.10.2012,
Annexure P-5, the copy thereof was sent to the Secretary Department of
Medical Education, but the action of the State authorities remained arbitrary
because having been aware of the provisional sanction as the copy of the said
letter was also sent to them. However, it was in their knowledge that the
petitioner Institution is in the queue of permission on completion of the
formalities. It is submitted that the Rules of 2012 has been published in the

&
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Gazette notification on June 22, 2012 and the permission to Pt. Shivshaktilal
Sharma Ayurved Mahavidyalaya, Ratlam was granted on 6.7.2012, after the
publication of the rules but the said institution has been enlisted in available
Institution for counselling. But in the case of the petitioner Institution despite
.having knowledge of provisional permission from January, 2012, and final
permission dated 26.10.2012, not included for counselling and the students
ﬁaye also not been allowed to participate and permitted to admit in PG courses
newly started in the petitioner Institution.

- 9. In addition to the aforesaid it is submitted that on receiving the
permission on 26.10.2012 from the.Central Government, 27th 28th and 29th
October, 2012 were Government holidays. However, on 30.10.2012, the
order has been submitted before the Director Government of M.P who
* continued the counselling upto to mid night, but showing the receiving of said
letter at 5°Q' Clock, counselling to the petitioner Institution has been denied
though they have no right to deny the counselling after granting permission by
. the Central Government. In such circumstances, the action of the State
authorities has remained arbitrary, malafide and discriminatory only to deprive
the petitioner Institution from the eligible claim.

- 10. . .In W.P.No.2084/2013, students who have passed out.the PG entrance
" examination have filed this petition seeking direction to hold counselling by
extending the cutoff date and to permit them to prosecute their P.G. studies in
the academic session 2012-2013 in Shubh Deep Ayurvedic College, Indore.
The petitioner have all together made similar submission as made in other
petition filed by the College indicating the arbitrariness and discriminatory
action of the Central Government, the State Authorities and CCIM on account
of such action the career of the students have been jeopardised. However, it
is prayed that the direction to admit the petitioner in the academic session
2012-2013 after holding the counselling may be issued, extending cutoff date.

11.  Shri Piyush Mathur, learned senior counsel assisted by Shri Anand
Pathak has strenuously urged that the action of the State authorities remained
arbitrary ignoring the order of the central Government and acted in a
discriminatory manner thereby the students have been deprived to prosecute
their studies, and the permission of Central Government to run P.G. Course in
2012-2013 resulted in futility. Learned senior counsel has heavily placed
_ reliance on the judgment of the Hon'ble Apex Court in the case of 4sha(supra)
and submitted that after considering the judgment in the case of Medical



r

2558 Shubh D.A.M.ColiegeVs.Union of India (DB) LL.R.[2013]M.P.

Council of India Vs. Madhu Singh and others reported in (2002) 7 SCC
258 and various other judgments it has observed that the authorities cannot
grant admission beyond the cutoff date which is specifically postulated. But
where no fault is attributable to a candidate and the admission is denied
arbitrarily, it would result in ruining the professional career of the candidate,
then the Court in rarest of the rare cases of unequivocal discrimination or
arbitrariness or in pressing emergency may grant admission but such power
preferably may be exercised by the Courts. It has also been observed that in
rarest of rare case where the ends of justice would be subverted or the process
of law remain frustrated, then the Court would exercise the extra ordinary
jurisdiction of admitting the students to the Courses after the deadline of
" admission in the academic year. It is submitted by him that in the present case,
provisional permission was granted in January, 2012 and final permission i.e.
on 26.10.2012 prior to the the cut of date with a copy to the State authorities.
In such circumstances, they are duty bound to include the petitioner Institution
for counselling to grant admission to the students. Deviation would amount to
frustrate the legal proceedings and rights accrued to the various students by
prosecuting studies to build their career and also to nation. The authorities
have acted in discriminatory manner with the petitioner Institution, despite the
observations made by this Court though in cases of other institutions of Patna
and Bangalore, directions for extension of cutoff date was not issued. However,
there is no reason to take a different view in the case of the petitioner Institution.
In such circumstances, the order passed by the Central Government refusing
to extend the cutoff date and to hold counselling and also the order passed by

the CCIM dated 20.02.2013, during the pendency of this pétition may be

quashed and the extension of cutoff date at par to the Kadam Kaun Ayurvedic

College, Patna may be granted to petitioner with the direction to hold

counselling 15 PG seats out from the eligible candidates who passed out the
' P.G. entrance examination of 2012.

12, Percontra, Shri A K.Sethi, learned counsel representing the respondent
no.2 CCIM by filing a counter affidavit referring various provisions of IMCC
Act contended that the CCIM having much concern to maintain the educational

standard for the professional courses and in view of the various judgments of °

the Apex Court the extension of ciitoff date is not permissible therefore it has
rightly been refused. The order dated 20.02.2013 has been passed in
furtherance to the directions of this Court but it has not been challenged by
the petitioner, However, referring the various paragraphs of the judgment of

/
/
’
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Asha(Supra) it is contented that in the said case the Hon'ble Apex Court has
allowed the adrhission in mid session looking to the fact that more meritorious
candidates were deprived from admission, therefore, the judgment of 4sha
(Supra) is distinguishable on facts. Shri Sethi has further contended that the
issue regarding holding counselling has been decided by this Court as per
order dated 31.10.2012 passed in W.P.No.1 0430/2012. However, the
petitioner Institution cannot raise the said issue again in the light of the order
passed in the R.P.N0.559/2012 on 21.11.2012. It is submitted that the CCIM
did not find it feasible to extend the date of counselling for granting admission
in mid academic session. In such circumstances, interference in the writ petition
is not warranted. : ) : ’

13.  Respondentno.l by filing return has not disputed the issuance of letter
of intent as well as the letter of permission, Annexure P-3 and P-5 respectively.
It is submitted that the Central Government in the case of Kadam Kaun Ayurved

" College, Patna and RVS Siddha College Coimbatore, has extended the cutoff

date in the light of the orders passed by the High Courts. LPA against the
interim order of Patna High Court has been preferred which is still pending
and the said order cannot be cited to be precedent. Placing reliance on the
judgment of Madhu Singh (Supra) it is submitted that the extension of the
cutoff date for professional courses has been deprecated by Hon'ble the Apex
Court referring various other cases therefore extension of cut of date has
rightly been refused by passing the order Annexure P-1.

14 Respondents no.3 and 4 by filing their return has contended that the
answering respondents have limited role of conducting the counselling. They are
having no power or authority in the matter of extension of cutoff date for admission
in PG Courses and bound to follow the instructions issued by the Central
Government in this regard. It is further stated that in the case of Kadam Kaun
Ayurved College Patna, the permission was granted by the Central Government
and CCIM in the light of order of the Patna High Court. In the order of extension
dated 1.1.2013, it is mentioned that this is one time settlement and cannot be
cited as precedent for any other college. As the recognition of the petitioner was
received first time on 30.10.2012 to him, by that time the counselling wasclosed .
thus petitioners were rightly not permitted to participate in counselling, and the
said contentions has been accepted by this Court in the order dated 31.10.2012
passed in W.P.N0.9492/2012. In such circumstances, the action of the State
Government cannot be said to be arbitrary or malafide, therefore the petition filed
by the petitioner may be dismissed.
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15, After having heard learned counsel for the parties at length and on
perusal of the record, it is not in dispute that the letter of intent in favour of
Shubh Deep Ayurved Colle ge, Indore was issued by the Central Government,
for récognition of the PG Courses to the academic session 2012-2013 vide
Annexure P-3 dated 27.01.2012 subject to the compliance of conditions as
specified therein.. It is not in dispute that the second inspection of the college
was conducted on 18th and 19th May, 2012 and thereafter, on submitting the
“bank guarantee of 1.5 crores on'3 0.08.2012, the letter of permission dt. 26/
10/2012was issued by the Central Government to run the PG coursés in three
subjects namely (i) Ayurved Sambhita/Siddhant, (ii)Kayachikitsa and (iii)
Rasashastra/Bhaishajya Kalpana. Itis also not in dispute that the copy of the
said letter was received by the petitioner on the same date i.e. 26.10.20 12,
and it was also endorsed to the State Government. It is also not disputed that
- 0n26.10.2012, the State Government has issued a public notice of counselling
indicating only two colleges leaving the petitioner Institution. The pre PG
Entrance examination was held on 29.10.2012 and the result has also been
declared on the same date, Thereafter, as per the public notice made in the -
news paper, the counselling was conducted on 30.1 0.2012, although the period
to finish the counselling as per the Rules 0f 2012 was upto 31.10.2012. It is
also not in dispute that on 27th, 28th and 29th October, 2012 were Government
holidays and the offices of the State Government were closed. However, as
per the general Clauses Act, on opening, the first date of office available to
the petitioner Institution was 30.1 0.2012, i.e. the date of counselling. The
State Government has said that the letter of recognition send by the Central
Government has not been received prior to counselling and it was received
only at 5P.M on 30.10.2012. Such disputed fact is not required to be gone
into. However, the said factual aspect is not required to be dealt with.

16.  Thus, now the issue for determination confines to the extent that the
denial of extension is just, proper or not and in the facts of the present case,
the action of the Central Government and CCIM is arbitrary and discriminatory.
In the said context, first of all the law laid down by Hon'ble Apex Court in the
case of Madhu Singh(Supra) in para 22 is required to be taken note of,
which is reproduced as under:-

“22.  Ttisto be noted that if any student is admitted-after
commencement of the course it would be against the intended -
objects of fixing a time schedule. In fact, as the factual positions
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17.

go to show, the inevitable result is increase in the number of
seats for the next session to accommodate the students who
are admitted after commencement of the course for the relevant
session. Though, it was pleaded by learned counsel for
respondent No.] that with the object of preventing loss of
national exchequer such admissions should be permitted, we
are of the view that same cannot be a ground to permit
midstream admissions which would be against the spirit of
governing statutes. His suggestion that extra classes can be
taken is also not acceptable. The time schedule is fixed by
taking into consideration the capacity of the student to study
and the appropriate spacing of classes. The students also need
rest and the continuous taking of classes with the object of
fulfilling requisite number of days would be harmful to be
students' physical and metal capacity to study.”

Thereafter, relying upon a judgment of Dr. Dinesh Kumar following

the guidelines have been narrated in conclusion which are as under:-

"3.  Thereis, however, anecessity for specifically providing
the time schedule for the course and fixing the period during”
which admissions can take place, making it clear that no-
admission can bé granted after the scheduled date, which
essentially should be the date for commencement of the course.

In conclusion:

@ there isno écope for admitting students midtream as
that would be against very spirit of statutes governing the
medical education; _ : :

(i) even if, seats are unfilled that cannot be a ground for
making mid session admissions; ”

(i)  there cannot be telescoping of unfilled seats of one
year with permitted seats of the subsequent year;

. (@) the MCl shall ensure that the examining bodies fixa

time schedule specifying'the duration of this course, the date
of commencement of the course and the last date for admission;

(v)  different modalities for admission can be worked out

Shubh D.A.M.CollegeVs.Union of India (DB) 2561
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and necessary steps like holding of examination if prescribed,
counseling and the like have to be completed within the
specified time;

(vi)  no variation of the schedule so far as admissions are :
concerned shall be allowed;

(vii) in case of any deviation by the concerned institution, action
as prescribed shall be taken by the MCL.”

18.  The aforesaid judgment of Madhu Singh (Supra) has been considered
- by Hon'ble Apex Court in the subsequent judgment of Asha (Supra), wherein
the Apex Court in para 29, 30, 31, and 32 has observed as under:-

“29.  However, the question that immediately follows is
whether any mid-term admission can be granted after 30th
September of the concerned academic year, that being the
last date for admissions. The respondents before us have
argued with some vehemence that it will amount to a mid-term
admission which is impermissible, will result in indiscipline and
will cause prejudice to other candidates. Reliance has been
placed upon the judgments of this Court in Medical Council
of India v. Madhu Singh and Others [(2002) 7 SCC 258],
Ms. Neelu Arora and Another v. Union of India and Others

[(2003) 3 SCC366], dman Deep Jaswal v. State of Punjab
and Others [(2006) 9 SCC 597], Medical Council of India
v. Naina Verma and Others [(2005) 12 SCC 626], Mridul
Dhar and Another v Union of India and Others [(2005)2
SCC 65], Medical Council of India v Madhu Singh and
Others [(2002) 7 SCC 258].

30.  Thereis no doubt that 30th-September is the cut-off
date. The authorities cannot grant admission beyond the cut-
off date which is specifically postulated. But where no fault is
attributable to a candidate and she is denied admission for
arbitrary reasons, should the cut-off date be permitted to
operate as a bar to admission to such students particularly
when it would result in complete ruining of the professional
career of a meritorious candidate, is the question we have to

answer.
!
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31.  Having recorded that the appellant is not at fault and
she pursued her rights and remedies as expeditiously as
possible, we are of the considered view that the cut-off date
cannot be used as a technical instrument or tool to deny
admission to a meritorious students. The rule of merit stands
completely defeated in the facts of the present case. The
appellant was a candidate placed higher in the merit list. It
cannot be disputed that candidates having merit much lower
to her have already been given admission in the MBBS course.
The appellant had attained 832 marks while the students who
had attained 821, 792, 752, 740 and 731 marks have already
‘been given admission in the ' ESM category in the MBBS
course. It is not only unfortunate but apparently unfair that the
appellant be denied admission.

32.  Though there can be rarest of rare cases or exceptional
circumstances where the courts may have to mould the relief
and make exception to the cut-off date of 30th September,
but in those cases, the Court must first return a finding that no
fault is attributable to the candidate, the candidate has pursued
her rights and legal remedies expeditiously without any delay
and that there is fault on the part of the authorities and apparent
breach of some rules, regulations and principles in the process
of selection and grant of admission. Where denial of admission
violates the right to equality and equal treatment of the
candidate, it would be completely unjust and unfair to deny
such exceptional relief to the candidate. [Refer Arti Sapru and
Others v. State of J & K and Others[(1981) 2 SCC
4841;Chavi Mehrotra v. Director General Health Services
[(1994) 2 SCC 370]; and Aravind Kumar Kankane v.State
of UP and Others [(2001) 8 SCC 355]7.

Thereafter, in reference to the questlon B which relates to the last
date of admission of the student and extension of cutoff date, in para 38.2,
. the Court has concluded as thus:-

“38.2 Question (b): 30th September is undoubtedly the last
date by which the admitted students should report to their
respective colleges without fail. In the normal course, the
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admissions must close by holding of second counseling by [5th
September of the relevant academic year [in terms of the
decision of this Court in Priya Gupta (supra)]. Thereafter,
only in very rare and exceptional cases of unequivocal
discrimination or arbitrariness or pressing emergency, admission
may be permissible but such power may preferably be
exercised by the courts. Further, it will be in the rarest of rare
cases and where the ends of justice would be subverted or the
process of law would stand frustrated that the courts would
exercise their extra-ordinary jurisdiction of admitting candidates
to the courses after the deadline of 30th September of the
current academic year. This, however, can only be done if the
conditions stated by this Court in the case of Priya Gupta
(supra) and this judgment are found to be unexceptionally
satisfied and the reasons therefor are recorded by the court of
competent jurisdiction.”

19.  Inviewofthe foregoing, it is apparent that in case of Asha (Supra) all
the judgment including the case of Madhy Singh(Supra) and the judgment of
drti Sapru and others Vs. State of Jammu and Kashmir and others (1981)
2 SCC 484; Chavi Mehrotra Vs. Director General Health Services (1 994)
2 SCC 370 has been considered and thereafter the Apex Court has laid down
alaw that in very rarest and exceptional cases of unequivocal discrimination
or arbitrariness or pressing emergency, admission may be permissible, but
such power preferably be exercised by the Courts. It has further been observed
that in the rarest of rare cases, where the ends of justice would be subverted
or the process of law would stand frustrated, then only the Court shall exercise
extra ordinary jurisdiction admitting the candidates to the courses after the
deadline of admission of the current academic year. Thus, the judgment of
* two Judges Bench of the Apex Court in the matter of Madhusingh (supra)
has been considered and explained in the judgment of Asha (supra ). However,
the latest judgment of the Bench of cqual strength is binding. In this regard,
the guidance may be taken by the Full Bench J udgment of five judges Bench
of this Court in the case of Jabalpur Bus Operators Association and others
Vs. M.P. and another reported in ATR 2003 M.P, 8 1.

20.  In the said context and in the facts of the present case, it is to be

examnined that the petitioner Institution and students fall within the parameters
and guidelines issued by Hon'ble Apex Court in the case of Asha supra ) or

~d
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not, and refusal of cutoff date for counselling and admission is justifiable in the
facts of this case.

21.  Oncareful examination of the facts of the present case, it is apparent
that the letter of intent was issued on 27.1.2012 by the Central Government
thereby petitioner Institution ought to have start the new PG courses in three
subjects namely (i) Ayurved Samhita/Siddhant, (ii)Kayachikitsa and (iii).
Rasashastra/Bhaishajya Kalpana with intake capacity of five seats in each
course. By sending the copy of the said letter, it was communicated to the
State Government also. The aforesaid permission was subject to four
conditions. Thereafter, the CCIM conducted the inspection and-submitted its
report and after furnishing the bank guarantee of 1.5 Crores on 30.08.2012
as per letter dated 26.10.2012, final permission to start the PG courses was
granted for academic year 2012-2013, to which the counselling is required to
be conducted upto 31.12.2012, as per Rules 0of 2012.

23.  Onreceiving the letter of permission by petitioner Institution, rushing
to Bhopal on 30.10.2012, copy was supplied to the Director, Medical
Education on the same date. On 27th 28th and 29th October,2012, the offices
of the State Government were closed due to holidays. However, the date
available to communicate the permission was only 30th October, 2012. As
per stand taken by the State Government, the said letter was received by
them at 5 P.M., while as per the petitioner, it was submitted in due time on
opening of the office. From the record, it appears that PG Entrance
Examination was conducted on 29th October, 2012 and the result was also
declared on the same date. It is also not in dispute that the students who have
preferred W.P.N0.2084/2013 have passed out the said Entrance Examination,
and found place the list of eligible candidates. On the next date, i.e. 30.10.2012
the counselling was done as notified on 26th June, 2012. Thus, it is a case
wherein Entrance Examination for Pre PG as well as the counselling has been
conducted within two days. In such sequel of facts, if the letter of permission
was communicated to the State Authorities on 30th October itself, then on
the next date, steps would have been taken by them and the counselling may
be condiicted for 15 seats as directed by the Central Government. As per the
facts which are available on record, the Examination Rules, 2012 were
published in the Gazette notification of M.P. dated 22nd June, 2012, The
name of Pt. Shivshaktilal Sharma Ayurveda Mahavidyalaya, Ratlam was
specified in the list of colleges available in Rules for counselling, but the
permission to the said College was granted on 06.07.2012, later on. It is also
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relevant to note here that the provisional permission granted by the Central
Government in favour of the petitioner Institution on 27.01.2012 was well
within the knowledge of State of Madhya Pradesh. However, it was the duty
of the officers of the State prior to holding the counselling, to ascertain that
how many college in Madhya Pradesh has been granted permission to run the

PG Courses and how many seats are available for admission in those colleges. -

It is to be observed here that if the officers of the State Government were
desirous to hold counselling prior to closing it, out from the list of eligible
candidates on 31.10.2012, then it may continue the counselling from those
students, but it has not been done. It is to be noted further that when the

petitioner Institution was not permitted on 30.10.2012 to participate in the

counseling, then after coming from Bhopal to Indore and after preparationa
writ petition was filed on 31.10.2012, and on the same date, it was listed for
hearing. But at the last moment as per the instructions of the Government
Advocate, counselling was not found possible on the same datc, therefore,
this Court has declined to interfere in the matter. From the facts as discussed
above, the action of the officers of the State Authorities do not appear to be
very fair. On filing review, this Court has directed to file an application for
extension of cutoff date for counseling and admission, and the Central
Government and the CCIM were directed to decide it as expeditiously as
possible, in accordance with law, uninfluenced with the observations made by
this Court in the writ petition. After issuance of such directions, the order of
rejection was passed on 11.12.2012 (Annexure P-12) by the Central
Government and during the pendency of the writ petition by the CCIM on
20.02.2013.

24.  Inthe said context, it is to be noted here that the Central Government
vide its order dated 2.11.2012 granted extension of cutoff date and permitted
Under Graduate and the PG Course admission in the Kadam Kaun Ayurved
College, Patna. In the said case, the Institution was not having the sanction to

run the college. However, the writ petition C.W.J.C. No. 16355/2012 was .
filed wherein the Patna High Court has directed for grant of provisional sanction

to the Institution vide order dt, 8.10.2012. In furtherance to the said order on
2.11.2012 after the approval of the competent authority i.e. CCIM extension

was granted upto 15.11.2012 for admission in academic session 2012-2013. -

It is relevant to point out here that in the said letter it was mentioned that this
is one time extension of cutoff date and be not cited as precedent to any other
college. However, the Central Government should not have granted further
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extension. But surprising even after filing the Letter Patent Appeal before the
Patna High Court by Union of India without asking for stay, further extension
was granted considering the request of the Secretary of Health Government
of Bihar, upto 31.12.2012. The said order was passed after expiry of the
extended period on 01.01.2013. It is relevant to note that If the extension
earlier granted on 2.11.2012 was for one time, then there was no occasion to
Central Govt. to further extend the cutoff date, but writing the same language
further extension upto 31.12.2012 was granted, for the reason which has not
been explained in the return. It is further surprising that again the Central
Government has granted extension to the same college on 26.02.2013 fora
period of one month with similar condition, which is still continuing, and no
plausible explanation is available on record in this regard, except making a
bald statement in reference to the judgment of Madhu Singh (Supra) and
other judgments of the Hon'ble Apex Court to deny extension of cutoff date
to petitioners. -

25.  Similarly, when this Court directed on 15.02.2013 to file reply by
CCIM, order dated 20.02.2013 was passed rejecting the prayer of extension
of cutoft date distinguishing the case of 4sha (Supra) because in the said
case, less meritorious candidates were admitted ignoring the candidates of
higher merit. It is said that in the present case, no discrimination has done
however the extension has denied. The CCIM has not considered the fact
that in the case of the Kadam Kaun Ayurved College, Patna, three extensions
of the cutoff date have been allowed by their consent without any reason or
thym, though in the order impugned it was mentioned that the uniform policy
has been observed for the colleges in India. In the return filed by the Central
Government as well as CCIM, the grant of extension to the college of
Karnataka has also not been denied except that the action was taken in
furtherance to the order of Karnataka High Court. But looking to the orders
of both the High Courts in the said cases, it is apparent that the Court has not
directed for extension of cutoff date for counselling and admission to the
students. While in the review petition, direction was issued by this Court to
consider the prayer for extension of cutoff date as well as for granting admission
to the PG Courses. In such circumstances, the refusal of the extension of
cutoff date as per Annexure P/1 passed by Central Govt'dated 11/12/2012
and the order dated 20.02.2013 passed by the CCIM appears to be
discriminatory. Thus, in the opinion of this Court without having any explanation
in the return and in peculiar facts of the case, extension granted to Kadam



2568 Shubh D.A.M.CollegeVs.Union of India (DB) LL.R.[2013]M.P.

Kaun Ayurved College Patna, refusing similar relief, to petitioner is
discriminatory.

26.  Inview of the foregoing discussion, it is to be held that the petitioner
Institution is not at fault. It is to be further held that the student found place in
the list of eligible candidates are also not at fault because the Shubh Deep
Ayurved Medical College, Indore has not been included in the list of colleges
of counselling on 30.10.2012. It is to be further held that the action of the
Central Government as well as the CCIM is discriminatory in the matter of
extension of cut off date and to grant admission to the students. In the facts of
this case, It is also held that the action of the State Authorities is only to
frustrate the process of law, which is not permissible under the law.

27.  Itisalso relevant to note that in the counselling, two colleges were
included namely Pt. Shivshaktilal Sharma Ayurveda Mahavidyalaya, Ratlam
which falls in Vikram University, Ujjain and Rani Dhullaiya Ayurved College
and Hospital, Bhopal which falls in Barkatullah University, Bhopal. However,
the curriculum of both the Universities to conduct the examination for the
college affiliated shall be on different dates. while petitioner Institution falls in
Devi Ahilya Vishwavidyalaya, Indore, the curriculum and date of the
examination shall be different. As per the Regulations, 2012, the period of
study for PG Courses is of three years after the admission. It is apparent that
_as per clause 7 of the said Regulations, the students were required to attend
atleast seventy five percent of total lectures, practicals and clinical classes on
starting a new PG Courses. If admission had been granted in this academic
year to protect the career of the students on the seats available as per the
permission of the Central Government it would not cause any serious prejudice
cither to other students or it will not cause any burden to the State. In such
circumstances, it is one of the rarest of the rare case in which looking to the
arbitrary and discriminatory act of the respondent, this Court can exercise
extra ordinary jurisdiction conferred under Article 226 of the Constitution of
India and to secure the ends of justice, for upliftment of the careers of the
eligible candidates, direction for counselling of PG Course, to academic session
2012-2013 for admission may be issued.

28.  Inview of the foregoing discussion, and in the light of the law laid
down by the Apex Court in the case of 4sha(Supra), in conclusion the orders
Annexure P-1 dated 11.12.2012 passed by the Central Government and also
the order passed by CCIM dated 20,02.2013 during the pendency of this
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petition is hereby quashed. It is further directed that the Central Government
shall pass an order regarding extension of the cutoff date within ten days after
seeking permission from the CCIM and thereafter within two weeks, the
counselling shall be held by the State Government for 15 seats of the Shubh
Deep Ayurvedic College, Indore from the list of eligible candidates strictly on
merit. Accordingly, both the petitions filed by the petitioners are allowed and
the parties are directed to bear their own costs.

C.C.as per rules.
Petition allowed.
LL.R. [2013] M.P., 2569 -
_ WRIT PETITION
Before Mr. Justice Sujoy Paul
W.P. No. 1351/2013 (Gwalior) decided on 17 April, 2013

-

- SHAMMI SHARMA & anr. ... Petitioners
Vs.
"MUNICIPAL CORPORATION & ors. : ...Respondents

A. Municipal Corporation Act, M.P. (23 of 1956), Section
29/30 - Whether conjoint reading of both the Sections permits the
corporation to delay the meeting beyond 15 days on the ground of
preparation of agenda - Held - The Authorities are bound to call the
meeting - Further held, there is nothing in Section 30 which puts a cap
on number or the subject of requisition meeting,. (Paras 7 & 14)
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B..  Interpretation of Statute - Golden Rule - Composite
perception is to be seen - Anarrow interpretation which kills the intention
of the legislature or makes the provision redundant cannot be accepted
- Text and Context are the bases of Interpretation - If texi is texture,
context gives colour - Neither can be ignored. - (Parall) -
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C. Interpretation of Statute - Meaning - Words of statute
are clear, plain or unambiguous - The Courts are bound to give effect
to that meaning irrespective of consequences - The use of word "shall"
by the legislature cast the duty mandatory in nature - Hence, Authorities
are bound to perform it. . : (Para 13)
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Cases referred : ]
(1977) 2 SCC 256, (1987) 1 SCC 424, (1992) 4 SCC 711.

Arvind Dudawat, for the petitioners.
Deepak Khot, for the respondent/Municipal Corporation.

ORDER

Sujoy PauL, J.:- In this petition filed under Article 226 of the
Constitution, the petitioners, Corporators of Municipal Corporation, Gwalior,
prayed for a direction to the respondents for calling/convening the meeting of
the Corporation as per their written requisition, Annexure P-2,

The relevant facts for adjudication of this matter are as under:-

2. The petitioners are elected councilors of Municipal Corporation, Gwalior.
Petitioner No.1 is also leader of opposition whereas the petitioner No.2 is former
leader of opposition. On 27.12.2012 petitioners and 22 other elected councilors

- submitted a written requisition for calling the meeting of the Corporation to discuss
eight points mentioned in their requisition letter. It is stated that the said points are
of great public importance which require urgent consideration by the Corporation.

- Itis further stated that total number of elected councilorsis 60 and written requisition *
is signed by 24 elected councilors. : '

3. It is the case of petitioners that as per section 30 of Municipal
Corporation Act, 1956 (for brevity, the 'Act') the Speaker or in the event of
his incapacity, the Mayor must call a special meeting within two weeks of
receipt of written requisition signed by not less than one third of the total
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number of elected councilors. It is further argued that in the event Mayor or
Speaker do not act on the said requisition, the proviso makes it obligatory for
the Commissioner to convene such meeting and in the present case the
Commissioner has also failed to act in accordance with the statutory mandate
of section 30 aforesaid.

4, Shri Arvind Dudawat, learned counsel for the petitioners submits that
after the said requisition letter the petitioners also served a legal notice upon
- the respondents but the said respondents have not called the special meeting.
“Itis further argued that earlier also the petitioners were required to file Writ -
. Petition No. 875/2012, which was disposed of by this Court on 14.2.2012,
Annexure P-1. In view of the stand of the parties in the said matter, this Court
directed the Corporation to act in accordance with section 30 and other
provisions of the Act and call a meeting within 15 days. Shri Dudawat further
submits that the Corporation obtained a legal opinion against the said order
passed by this Court and the Senior Advocate by letter dated 22.2.2012,
Annexure P-5, opined that as per section 30, it is obligatory on the part of
Corporation to call a special meeting within 15 days. In nutshell, it is stated
that the respondents have failed to comply with the statutory mandate of section
30 and, therefore, a mandamus be issued to fulfill said statutory requirement.

3. -Shri Deepak Khot, learned counsel for the respondents by placing
reliance on certain paragraphs of the return, submits that section 30 of the Act
does require and casts an obligation on the Mayor and Speaker to call a
special meeting on the requisition of one third of total number of elected
councilors. It is further stated by learned counsel for the Corporation that it is
also provided that if such meeting is not convened within the stipulated time
by the Speaker or Mayor, as the case may be, such meeting shall be called by
Municipal Commissioner under intimation to the State Government. However,
it is argued that the method of calling meeting is prescribed in section 29 of
the Act. The agenda is to be prepared by the Commissioner and needs to be
. submitted before the Mayor for approval. The Mayor is required to approve
the agenda and send it to the Speaker. In turn, it is the Speaker who shall
send the notices to the councilors for convening the meeting. The Speaker
.can neither exclude nor include any item in the agenda provided by the Mayor.
Shri Deepak Khot submits that the provision of section 29 of the Act makes
it clear that section 29 (5) is application on section 30 for preparation of
agenda. The Commissioner who has to prepare the agenda is required to deal
with the agenda proposed by the petitioners and for this purpose, he has
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already sent a letter to Secretary of Council to call the petitioners through a
notice to discuss and submit the reply for preparation of agenda as items
mentioned in the requisition have already been discussed by the Council many
times earlier and same would be wastage of time of Council. It is further
argued that as and when reply is submitted by the petitioners and they appear
+ for discussion on the agenda, the final agenda would be submitted to the Mayor
for further action. It is stated that the petition is premature. The document
dated 30.3.2013, Annexure R/1 » 1s filed which shows that the Commissioner
has written a letter to the Secretary of the Corporation. This letter contains
‘the point of the agenda for which meeting is sought to be requisitioned by the
petitioners and in juxtaposition to that the réal situation as per the
Commissioner's opinion is disclosed. The same is the stand in the second
letter dated 30.3.2013 annexed with the return. These letters were sent to the
Secretary of the Corporation and copies are sent to the Mayor, Speaker and
leader of the opposition. It is stated in the letter that if the applicants want to
produce any new fact, a letter may be issued to them so that they can submit
their written representation, Along with the return, certain resolutions are filed
to show that the agenda item were already discussed earlier, Lastly, Shri Khot
submits that the requisition meeting cannot be called on mere asking, Ifit is
permitted, there may be endless meetings. Thus, the requisition meetings may
include an agenda which has not already been discussed.

6. I'have bestowed my anxious consideration to the rival contentions of
the parties and perused the record.

7. In view of the aforesaid stand of the parties, it is not in dispute that the
requisition dated 27.12.2012 is submitted by requisite number of councilors.
It is also not in dispute that as per section 30 of the Act, it is obligatory on the
part of the Mayor and Speakerto call a meeting within a stipulated time and if
they fail to do the same, it is obligatory for the Commissioner to call the said
meeting. Learned counsel for the Corporation posed the questions as to- (i)
Whether the conjoint reading of sections 29 and 30 of the Act permits the
Corporation to delay the meeting beyond 15 days on the ground of preparation
ofthe agendaetc. ? (if) Whether there isa cap/impediment in calling a requisition
meeting more than once/repeatedly ? (iii) Whether an issue already discussed
or remotely discussed can become subject matter of a requisition meeting ?

8. In the opinion of this Court, it is apt to quote sections 29 and 30 of the
Act for its proper adjudication. The said provision reads as under:-
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“29. Convening of meetings.- (1) A meeting of the
Corporation shall be either ordinary or special.

(2) The date of every meeting except ihe meeting
referred to in Section 18 and 23-A, shall be fixed by the
Speaker with the consent of the Mayor or in the event of
his being incapable of acting by the Mayor:

Provided that if the date of the meeting is not fixed by the
Speaker or by Mayor, as the case may be, the Municipal
‘Commissioner shall fix the date of the meeting under
intimation to the State Government.

(3)  Subject to the provisions of Section 18 or 23-A or
24, notice of every meeting specifying the time and place
thereof and the business to be transacted thereat shall be
dispatched to every councillor and exhibited at the
Municipal Office seven clear days before an ordinary
meeting and three clear days before a special meeting:

Provided that if the notice other than a notice of meeting
under Section 18 or 23-A or 24 has been exhibited at the
Municipal Office, failure to serve it on a councillor shall
not affected the validity of a meeting. '

. (4)  No business other than that specified in the notice
relating thereto shall be transacted at a meeting excep!
with the consent of two-thirds of the members present.

(5) The Commissioner shall prepare the list of the business
(agenda) to be transacted in the meeting as mentioned in
sub-section (3) and submit it to the Mayor for approval.
The Mayor shall approve the agenda and send it to the
Speaker. The Speaker shall arrange to send the same along
with the notice of meeting to the Councillors. The Speaker
shall neither exclude nor include any item in the agenda
as approved by the Mayor.

30. Power of Speaker and Mayor to call Special
Meeting- The Speaker or in the event of his being incapable
of acting by the Mayor, may, whenever he thinks fit, call a

r—
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special meeting and shall be bound to do so within two weeks
of the receipt of written requisition signed by the not less than
one third of the total number of elected Councillors: .

Provided that if on receipt of requisition the special
meeling is not convened within the stipulated time by the
Speaker or the Mayor, as the case may be, the Municipal
Commissioner shall convene such meeting under intimation
to the State Government.”

9. Section 30 was introduced by way of amendment by M.P. Act No. 18
of 1997. The basic purpose of insertion of this provision was to ensure that
requisition meeting is called within stipulated time. Section 30 makes it clear
that in the event of presentation of written requisition signed by not less than
one third of total number of elected councilors, the Mayor and Speaker are
bound to call the meeting within two weeks of the said written requisition. In
_ section 30 the relevant words.are “....... and shall be bound to do so within
two weeks of the receipt of written requisition signed by not less than
requisite members.” In my opinion, the intention of the Legislature is clear
while employing the words “shall be bound to do s0”. These words are clearly
mandatory in nature and firstly it is the duty of the Mayor and Speaker to call
the said meeting within the time stipulated in the provision. However, the proviso
makes it clear that in the event the Speaker or Mayor do not convene the said
meeting, “the Municipal Commissioner shall convene such meeting.” The
first portion of section 30 read with proviso makes it clear that a duty is cast
on the Commissioner to convene “such meeting”. The words “such meeting”
means the meeting which was required to be called by Speaker and Mayor
and they did not convene/call the said meeting. Thus, the time limit prescribed
for calling that meeting by the Mayor and Speaker would be the same for the
Commissioner because of the use of words “such meeting”, In other words,
in my opinion, the use of word “such meeting” has a definite purpose and the
same are inserted with a view to make it mandatory on the part of the
Commissioner to call the meeting which should have been called by the Speaker
and Mayor at the first instance. Here also the mandatory word “shall” is used
to ensure that the Speaker positively calls that meeting within 15 days. The .
entire section read together shows that at the first instance it is for the Mayor
and Speaker to call a requisition meeting within two weeks of the receipt of
written requisition. If it is not done within 15 days, the duty is shifted on the
Municipal Commissioner to convene such meeting, A harmonious reading of
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the entire provision will show that if a meeting was required to be called by
the Mayor and Speaker and they do not call the said meeting within 15 days,
the Commissioner is bound to call/convene such meeting within 15 days
threrefrom. The proviso further employs the words “shall convene such meeting
under intimation to the State Government” (emphasis supplied).

10.  Thereis no doubt in my mind that section 29 deals with ordinary and
special meetings both. The meeting required to be called in the present case is
admittedly a “special meeting”. Under section 29(2) the date of that meeting
is required to be fixed by the Mayor and Speaker or in the event of their
being incapable of acting, by the Municipal Commissioner under intimation to
the State Government. Sub-Section(3) of section 29 prescribes that the notice
of meeting including special meeting must specify the time and place. In the
event of special meeting, three days clear notice before the meeting is required
to be giverl. The proviso makes it clear that if the notice is exhibited at the
Municipal Office, failure to serve it on councilors shall not affect the validity
of the meeting. Sub-section (5) of section 29 makes it obligatory for the
Commissioner to prepare the list of business (agenda) which needs to be
transacted in the meeting as per sub-section (3) and submit it to the Mayor
for approval. The Mayor shall approve the agenda and shall send it to the
Speaker. In turn, Speaker shall issue notice of meeting to the councilors.

11. - Thereis no dispute between the parties that section 30 mandates the
Mayor and Speaker at the first instance and then the Commissioner to call a
requisition meeting as mandated in section 30. The stand of the Corporation
is that section 29 is also applicable because the meeting in question is a special
meeting. For calling this special meeting also the provision of section 29 has
to be applied. Before dealing with this aspect, it is apt to examine the action
of the respondent No.4 in the present matter. Admittedly, the respondents
No.2 and 3 (Mayor and Speaker, respectively) did not act on the requisition
and,therefore, it became obligatory for the respondent No.4 to act on the
said resolution. Atthe cost of repetition, it is clear that the Speaker and Mayor
as per first portion of section 30 were required to call a special meeting within
15 days. If they failed to do so, it is mandatory on'the part of the Commissioner
to call “such meeting”. Thus, if Mayor and Speaker failed to call the meeting
within 15 days, the Commissioner was required to call that meeting within 15
days therefrom. In the present case, the requisition was submitted on
27.12.2012. The Commissioner for the first time issued letter, Annexure R-1,
dated 30.3.2013. The Mayor and Speaker were required to act on this
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requisition within 15 days from the date of submission of requisition dated
27.12.2012. If they failed to do so for whatever reason, the Commissioner
was required to do so within 15 days therefrom. However, in the present case
it appears that the Comnfissioner initiated action only after receiving notices
from this Court in the present writ petition. This is clear from the foot remark
of the letter dated 30.3.2013. Thus, in my opinion, the Commissioner has
utterly failed to take desired action and convene the meeting as mandated in
section 30. He was required to promptly act within 15 days as mandated in
section 30 of the Act. Section 29(5) of the Act makes it clear that
Commissioner must prepare an agenda to be transacted in the meeting and is
required to submit it to the Mayor. In the entire sub-section, the Legislature
has chosen to employ the word “shail”. It casts mandatory duty on the part of
the Commissioner, Mayor and Speaker to act in the manner prescribed in this
sub-section. Thus, it was mandatory on the part of the Commissioner to
prepare the agenda and submit it before the Mayor and Speaker. Annexure
. R-1is not the agenda prepared in consonance with section 29(5). Even
assuming that the Commissioner wanted to discuss with the petitioners whether
any meeting is required to be called, this should have been done by the
Commissioner within the time aforesaid, i.c., 15 days from the date Mayor
and Speaker had failed to call the meeting. If the contention of the Corporation
is accepted that conjoint reading of sections 29 and 30 means an unlimited
period of time in the hands of the Corporation to discuss and prepare the
agenda, then in my opinion, the very purpose of insertion of section 30 and its
proviso would be frustrated and defeated. This is the golden rule of
interpretation that the composite perception is to be seen. The judicial key to
construction is the composite perception of the deha and the dehi of the
provision. A narrow interpretation which kills the intention of the Legislature
or makes the provision redundant cannot be accepted. The interpretation must
depend on the text and the context. They are the bases of interpretation. One
may well say if the text is the texture, context is what gives the colour. Neither
can be ignored. Both are important. The interpretation is best which makes
the textual interpretation match the contextual. A statute is best interpreted
when we know why it was enacted. The aforesaid view was taken by Supreme
Court in the cases reported in (1977) 2 SCC 256 (The Chairman, Board of
Mining Examination and Chief Inspector of Mines and another, and in
(1987) 1 SCC 424 (Reserve Bank of India vs. Peerless General Finance
and Investment Co. Ltd. and others). :



LL.R.[2013]M.P. Shammi Sharma Vs. Muncipal Corporation 2577

12.  Inthe light of aforesaid principle of interpretation, in my opinion,
the intention of the Legislature is to ensure that the special requisition
meetings are called within 15 days and, therefore, it is made clear that if
such meeting is not called within the stipulated time by Speaker and Mayor,
the Commissioner shall call that meeting under intimation to the State
Government. In the opinion of this Court, it was obligatory on the part of
the Commissioner to act in quite promptitude after 15 days from the date
Mayor and Speaker failed to call the said meeting and if he wanted to
discuss or deliberate on the issue of agenda, he was required to do and
complete it within 15 days. Merely because in section 29(5) no time limit
is given for preparation of agenda, it cannot be left to the Commissioner
for unlimited period when the meeting is a special requisition meeting to
be called under section 30 of the Act. A harmonious reading of sections

29 and 30 makes it clear that special meeting needs to be called as per
sections 29-and 30 both but the time limit and mandate in this regard has
to be followed even while applying section 29 of the Act. Thus, in my
opinion, the respondents have miserably failed to call the said meeting
within the stipulated time. Annexure R-1, by no stretch of imagination,
can be said to be an agenda and, therefore, the Commissioner has failed
to prépare the agenda as mandated in section 29(5) of the Act.

13.  Apart from this, since the word “shall” is repeatedly emplo'yed in
sub-section (5) of section 29, it shows the intention of the Legislature to ensure
that agenda is prepared, approved and translated in the shape of notice by
the Commisstoner, Mayor and Speaker, respectively. This entire exercise of
calling special meeting needs to be undertaken by the said authorities within
the stipulated time. Thus, on the pretext of preparation of agenda, the authorities
cannot sit tight over the agenda and they are required to complete the exercise
within 15 days. Any other interpretation will defeat the purpose of insertion of
section 30 and will ultimately have an effect of nullifying the mandate of calling
' the meeting within the stipulated time. Apart from this, this is also settled
principle of interpretation that when the words of Statute are clear, plain or
unambiguous, i.e., they are reasonably susceptible to only one meaning, the
courts are bound to give effect to that meaning irrespective of consequences.
This view is taken by Supréme Court in catena of judgments including (1992)
4 SCC 711 (Nelson Motis v. Union of India). Thus, the proper consideration
of text and context of sections 29 and 30 read together shows that section 29
prescribes the procedure of calling a meeting whereas section 30 mandates



2578  Shammi Sharma Vs. Muncipal Corporation LL.R.[2013]M.P.

that the meeting needs to be called within 15 days. Thus, section 30 mandates
the authorities to call the meeting within stipulated time and section 29 prescribes
the method to call the meeting. Combined reading of the said provisions will
lead to an inevitable conclusion that in-the event of calling of a requisition
meeting in accordance with law, the authorities are bound to call it within 15
days, as discussed above.

14.  The contention of Corporation is that section 30 cannot be invoked
again and again and the topics which have been discussed, cannot become
subject matter again. Shri Dudawat to this submits that a microscopic reading
of the agenda with earlier resolution shows that the topics are not exactly the
same and the Commissioner has utterly failed in relying on the earlier agenda
which do not deal, cover and match with agenda/ points mentioned in the
requisition letter. In my opinion, there is nothing in section 30 which puts a cap
on number of requisition meetings. In other words, section 30 does not
prescribe any impediment for calling a special meeting on more than one
occasion nor it contains any provision about the nature of the issues to be
raised in the said meeting, It appears that visualising that difficulty in the State
of Chhattisgarh, an amendment was made in section 30 of the Act. Said
provision reads as under:- -

“Amendment of Section 30.-- In Section 30 of the Principal
Act, after the word “special meeting” the words “to discuss
any emergent and burning issues of the town” shall be
inserted.

After proviso following shall be inserted :--

“Provided Jurther that such meeting shall not be
more than three in a year.”"”

r

* Inabsence of any such prohibition in Madhya Pradesh, [ am unable to
hold that either number of the requisition meetings or the subject canbe a
reason’for not convening such Ineeting.

15.  Onthe basis of aforesaid analysis, this petition deserves to be allowed.
The respondents have failed to act in accordance with the statutory mandate of
section 30 of the Act. Resultantly, petition is allowed. The respondents are directed
to call the said meeting within 15 daysin accorc}ance with Jaw. No costs.

Petition allowed.
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" . Before Mr. Justice Sujoy Paul
W.P. No. 169/2011 (Gwalior) decided on 25 April, 2013

GEETA BAI(SMT.) _ ...Petitioner
Vs. .
THE SUB DIVISIONAL OFFICER & ors. " ...Respondents

A Constitution - Election Petition - Mandate of the Public
should not be disturbed in a routine manner - Interference will hamper
democratic process - Election can only be disturbed only when.
allegations are proved to the hilt. . , (Para 18)
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) B. Panchayat Raj Evam Gram Swaraj Adhinivam, M.F. 1993
(1 of 1994), Section 36 - Disqualification of Office bearer of
Panchayat - Act of encroachment of land or building of the Panchayat
and Government must be committed by the candidate himself - Factum
of encroachment must be construed strictly - In absence of any
evidence, candidate cannot be held to be disqualified.(Paras 11 to 13)

& Tgrad O UT TR WGV AEaE, 4. 1993 (1994 FT 1),
g7 36 — - UFT & gseret F1 gurFar — darad HY e qfy w ar
Hav IR AREHAYT BT God, 9 geareh gnT wiRa far-wn gt @
— iAo 3 aed &1 d91E ¥ el amr e afer — el we @t
aquierfy ¥, wareft SR TE Ao wwdr]

-G Panchayat Nirvachan Niyam, M.P. 1995 - Corrupt
Practices -Rules are in pari materia to the provisions of Representation
of People Act - Allegation if established have a serious consequence -
Hence, required to be proved to the hilt like criminal cases i.e. proof
beyond reasonable doubt - Mere bald statements cannot be treated as
a conclusive proof of committing corrupt practices. (Paras 14 to 17)
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N.S. Kirar, for the petitioner.

R.P. Rathi, G.A. for the respondents No. 1 & 2/State,
. Anil Mishra, for the respondent No.3.

None for other respondents, despite notice.

ORDER

Svioy PauL, J.:- This petition filed under Article 226 of the
Constitution of India is directed against the order dated 23.12.2010 whereby
the Sub Divisional Officer (Revenue) allowed the election petition filed under
Section 122 of the Panchayat Raj Avam Gram Swaraj Adhiniyam, 1993
(Adhiniyam) and declared the petitioner's election as void and in lieu thereof
declared the respondent No.3 as elected Sarpanch.

Brief facts necessary for adjudication of this matter are as under:-

1. The election for the post of Sarpanch in Gram Panchayat, Barodakalan
was declared on 22.12.2009. The private parties herein submitted their
candidature for the post of Sarpanch. The petitioner was elected as Sarpanch.
This election was called in question by filing the petition under Section 122 of
the Act (Annexure P-2). The petitioner filed his reply and thereafter the Sub
Divisional Officer (hgreinafter called as Election Tribunal) framed the issues,
recorded the evidence of the parties and then decided the matter by the
impugned order. '

2, Shri Kirar, learned counsel for the petitioner, assailed this order on
following grounds:-~ \

By placing reliance on Rule 3(2) of M.P. Panchayat (Election Petitions
Corrupt Practices and Disqualification for Membership) Rules, 1995 (for
brevity called as “E.P. Rules, 1995), he submits that the election petition needs

-
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to be accompanied by as many as copies thereof as there are respondents
and every such copy shall be attested by the petitioner's own signature. Shri
Kirar submits that in the present case the election petition and its copies were
although signed by the election petitioner, it was not mentioned that it is 'attested’
by the election petitioner. Thus, by placing reliance on 2011(4) M.P.H.T. 90
(Sanjay Vs. Shri Lal and others), it is argued that the Election Tribunal has
committed an error in entertaining the election petition, despite the aforesaid
serious infirmity in the election petition. He submits that the election petition
was liable to be dismissed on this score alone.

The next attack on the order of the Election Tribunal is on the ground
that the proper issues were not framed by the Tribunal. It is stated that although
certain issues are framed but those issues are not specific. Inabsence of framing
of specific issues, grave prejudice is caused to the petitioner and, therefore,
the order is liable to be entertained. In support of this contention, reliance is
placed on (2009) 16 SCC 300 (Shivakumar D.K. V5. Basavaraju and
others) and 2001 AIR SC 490 (Makhan Lal Bangal Vs. Manas Bhunia
and others). The aforesaid two contentions are with regard to procedural
part of the election proceedings, whereas on merits also Shri Kirar assailed
the order of the Election Tribunal. * -

3. It is stated that as per Section 36(1)(cc) of the Act, the disqualification
is attached to a candidate only when it is shown and established that he himself
has encroached the Government or Panchayat land. He submits that there
was no material to show the same therefore, the disqualification clause under

" Section 36 (1)(cc) is hot attracted. By placing reliance on the declarations
' filed by the petitioner while submitting the candidature, it is argued that the

petitioner has not suppressed any material facts. The declaration is in
consonance with the requisite statutory format. No declaration on merit falls
within the ambit of suppression of material facts or mentioning incorrect facts.
He submits that the language of Section 36 (1)(cc) is plain, clear, precise and
unambiguous. By placing reliance on AIR 1992 8C 1981 (Nelson Motis Vs.
Union of India and another), Shri Kirar submits that this is settled principle
of interpretation of a statute that when language is clear and not susceptible to
more than one interpretation, such plain meaning has to be given effect to
irrespective of its consequences. ' '

4. = Bytaking this Court to the finding part of the impugned order and the
evidence relied upon by the Election Tribunal, it is argued that for deciding
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. the election matter and more so when it deals with the “corrupt practice”, the
principle and degree of “proof which is beyond reasonable doubt™ has to be
applied and the principle which is applicable in civil casesi.e. “preponderance
of probability” has rio application. He submits that oral evidence of interested
candidate was not enough to hold the petitioner as guilty. In support of this

contention, he relied on 2011 (2) M.P.L.J. 488 (SC) (Joseph M. Puthussery

Vs. T.S.John and others). No other point is pressed by Shri Kirar.

5. Shri Anil Mishra, learned counsel for respondent No.3, submits that
the petitioner has not taken any objection while filing the written statement
before the Election Tribunal with regard to non observance of Rule 3 of the
said rules. He submits that in absence of any such objection, there was no
occasion for the Election Tribunal to enter into the said facet. He submits that
the petitioner participated in the proceedings before the Tribunal without any
objection on this aspect and rajsed this point for the first tithe before this
Court. He submits that the signature of election petitioner is very much there
in the body of the election petition and on the copies supplied to the other
parties of the said election petition and, therefore, this case is distinguishable
from the case cited by Shri Kirar. It is submitted that mere non mention of
“true copy” will not vitiate or deprive the election petitioner to have a full tria]
when admittedly her signatures are there in the body of the election petition
and copies supplied to the other contesting parties.

6. ' By placing reliance on Rule 3 of MLP. Panchayat Nirvachan Niyam,
1995, it is stated that statutory forms are prescribed under the aforesaid rules
and petitioner has not disclosed the correct facts in the said disclosure/
declaration and, therefore, she is guilty of suppression of material facts and on
this count itself her election was liable to be declared as void and illegal. Shri.
Mishra relied on the statement of Geeta Bai, Nannu Lal and Bhuri Bai to
submit that the petitioner was guilty of corrupt practices. By taking this Court
on various statements of t\he witnesses aforesaid, it is stated that the petitioner
was rightly held to be an encroacher and, therefore, the Tribunal has rightly
declared her election as illegal by invoking Section 36(1)(cc) of the Act. In
addition, Shri Mishra supported the finding of the Tribunal regarding corrupt
practice by the petitioner and submits that in the event of clear evidence on
record, the Tribunal has committed no error of law in holding that the petitioner
was guilty of corrupt practices. Lastly, by placing reliance on (2011) 11 SCC
786 (Kalyan Singh Chouhan Vs. C.P Joshi), it is stated that the parties
were clear about the issues involved in the matter, whether or not issues are
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actually framed or rightly framed, it will not cause any prejudice to the parties
and on this score the proceedings and order impugned cannot be set aside.

7. Shri Kirar in his rejoinder submission submits that evenifthe objection
with regard to non fulfillment of requirement of Rule 3(2) is not taken in the written

= statement, it was the mandatory duty of the election petitioner to examine whether

the election petition fulfills the aforesaid statutory requirement or not? In absence
thereof, the proceedings were bad and, therefore, merely because objection is
not raised, will not provide any legality to the order impugned herein. No other
point is pressed by the parties, nor any other authority is relied by them.

8. Ihavebestowed my anxious consideration on the rival contentions of
the parties and perused the record.

9. The first attack of the petitioner is on thf: ground that Rule 3 of 1995
Rules are not complied with in as much as in the copy supplled to the parties
to the election petition, the word 'attested' or ‘true copy' was not mentioned.

In my opinion, the judgment of Sanjay Vs. Shri Lal and others (supra) is
distinguishable and has no application in the facts and circumstances of the
present case. In the said case, the respondent No.1/election petitioner did
not sign on the copies and, therefore, by invoking Rule 3, thlS Court opined
that this a serious deficiency and amounts to non comphancc of mandatory
provision. In the present case, admittedly, the signature of the election petitioner
is there on every copy supplied to the parties to the election petition. In my
opinion, the basic:purpose of bringing Rule 3 in the statute book is to ensure
that the correct copies are supplied to the party concerned. The purpose is
also to fix the responsibility. Once it is admitted that the signature of the election
petitioner was there on all the copies, merely because the word 'attested’ or
'true copy' was not there, it will not have any adverse impact on the election

~ petition. Thus, this point is decided against the petitioner.

10.  The petitioner further submits that the Tribunal had committed an error
in not framing specific issues or framed i improper issues. In my opinion, the
pleadings of the parties before the Tribunal and in the manner matter was
contested, it is clear that the present petitioner was fully aware about the
issues involved in the election petition. He contested the matter accurately
and it cannot be said that mere defect in framing any issue resulted into any
prejudice or injustice to the petitioner. The judgments in the case of
Shivakumar D.K and Makhan Lal (supra) are not applicable in the facts
and circumstances of the present case.
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11.  Before dealing with the contention regardfng disqualification under-
Section 36 (1)(ce), it is profitable to quote the said provisions:-

-

“36. Disqualification for being office be:.nrer of
Panchayat.-(1) No person shall be eligible to be an office-
“bearer of Panchayat who-

(cc)  has encroached upon any land or buildings of the
Panchayat and Government; or”

12. Abare perusal of this provision makes it crystal clear that the said
provision can be applied, provided the petitioner herself had encroached any
land or building of the Panchayat or Government. This is settled principle of
interpretation of statute that a penal provision or a provision which may have
adverse impact on the person has to be construed strictly. Thus, this provision
may apply only when it is established that the petitioner herselfhad encroached
upon the land. The declaration which was required to be given by the petitioner
in the prescribed form was whether she herselfhad encroached the Government
or Panchaytat land. The petitioner filled up the form and gave declaration as
desired under the prescribed format. The declaration is that she has not .

encroached any Panchayat or Government land.

13. By taking this Court to the evidence, Shri Anil Mishra made herculean
- efforts to establish that there was an encroachment on the land in question.
However, the evidence shows that there is no material that the petitioner herself
had encroached on the land. On the contrary, the evidence shows that the
alleged encroachment is there for many decades. Admittedly, it is not the case
of the election petitioner that the petitioner herself had encroached the land in
question. In absence of any such evidence, it cannot be said that the petitioner
is either disquatified under Section 36(1)(cc) or gave any incorrect declaration
or suppressed the material facts, To this extent, the finding of the Tribunal is
erroneous wherein it was held that the petitioner was an éncroacher and,
therefore, under the aforesaid provision she should be treated as disqualified.
The impugned order is bad in law with regard to this aspect (issue No.1).

14.  The nextaspect is with regard to allegations of 'corrupt practices' by
the petitioner. Under the Act, the Rules are framed which are known as The
- Madhya Pradesh Panchayats (Election petitions, Corrupt Practices And
Disqualification for Membership) Rules, 1995 (Corrupt Practices Rules). A .
bare perusal of these rules in juxtaposition to the relevant provision and
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Representation of People Act (R.P. Act) shows that the provision with regard
to 'corrupt practices' in these rules are almost parimateria to the provisions
of the R.P. Act. In R.P. Act also in the event allegations of corrupt practices
are proved, disqualification attached on the candidate and deprived him to
contest election within a stipulated period. Same is the provision here in the
said rules. Rule 29 makes it clear that the said disqualification should be
attached in the event of adopting 'corrupt practice’. The evidence which came
against the petitioner with regard to ‘corrupt practice' is that she was
distributing liquor in certain villages. The allegations of ‘corrupt practice’, if
established, have a serious consequence. Accordingly, in catena of judgments
it has been held that such allegations are required to be proved to the hilt. The
principle applicable for this purpose is the same which is applicable in criminal
cases, i.e., proof which must be beyond reasonable doubt. '

15.  The Apex Court in Joseph M. Puthussery (supra) held as under:-

Qg far as standard of proof is concerned, there is no

_ manner of doubt that the High Court misdirected itself on the
point of standard of proof required under section 123 of the
Representation of People Act, 1951. The learned Judge
without explaining invented a new standard of proof.to be
made applicable to election disputes and has held that standard

- of proof higher than the one applicable to the civil cases but

certainly lesser than one applicable to the criminal cases, should
be adopted while determining the question whether an elected
candidate is guilty of corrupt practice/s within the meaning of -
the Act. Normally, standard of proof made applicable to civil
cases is preponderance of reasonable doubt. Even with the
ablest assistance of the learned counsel for the parties, this
Court could not comprehend as to which is that standard of
proof which is higher than the one applicable to civil cases
and lesser than the one applicable criminal cases. The standard
of proof, spoken of by the learned Judge, neither gets
‘recognition/stamp of authority either from the provisions of
the Indian Evidence Act or from any other statute or from
judicial precedents. There is no manner of doubt that the
standard of proof, which should be adopted according to the
High Court while determining an election dispute, is contrary .
to settled principles of law. The settled law is that an election
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trail where corrupt practice is-alleged is to be conducted as a
criminal trial. Unfortunately, the High Court has not referred to
any decision of this Court on the point though the learned
counsel for the appellant claimed that several decisions were

~ cited by the learned counsel for the parties to guide the High

Court as to which standard of proof should be adopted while
deciding an election dispute. In Jagdev Singh Sidhani vs.

Pratap Saingh Daulta, (1964) 6 SCR 750, the Five Judge
Constitution bench of this Court has laid down, in paragraph -

12 of the reported decision as under:-

“12. it may be remembered that in the trial of an election

‘petition, the burden of proving that the election of a successful

candidate is liable to be set aside on the plea that he was
responsible directly or through his agents for corrupt practices
at the election, lies heavily upon the applicant to establish his
case, and unless it is established in both its branches i.e. the
commission of acts which the law regards as corrupt, and the
responsibility of the successful candidate directly or through
his agents or with his consent for its practice not by mere
preponderance of probability, but by cogent and reliable

evidence beyond any reasonable doubt, the petition must fail.”

It may be observed that the principle that in an election
petition based on corrupt practice the Court has to adopt standard
of proof beyond reasonable doubt, is enunciated in at least not
less than six other reported decisions of this Court. However, this
Court does not wish to burden the judgment unnecessarily by
referring to those reported decisions in detail because the learned
counsel for the respondent has fairly conceded before this Court
that a wrong standard of proof was adapted by the High Court
while trying the election petition filed by the respondent No.1
challenging the election ofthe appellant,

Thie consequence of the conclusion, thatthé learned single

" Judge adopted a wrong standard of proof while determining the

election dispute raised by the respondent No. 1 » would be that the
other findingsrecorded by the leamed Jud ge will have tobe viewec!

in the light of this fundamental error committed by him.”

=
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16.-  Apart from this, the Apex Court opined that in the cases of election
disputes, it is very easy to produce oral statements but it is very unsafe to
accept and rely on such oral statements. The responsibility is to be fixed so
that there is no scope of misstatement or wrong evidence. The Apex Court in
Azhar Hussain Vs. Rajiv Gandhi (1986 (Supp) SCC 315) opined as under:-

“Thére is no averment to show that the publication was
made with the knowledge or consent of the returned candidate
when the book was published in June, 1983, In fact, in 1983
there was no question of having acted in anticipation of the
future elections of 1985 and in anticipation of the respondent
contesting the same. In the election petition even the offending
paragraphs have not been quoted. The petitioner has set out
in paragraph () to (h) the inferences drawn by him or the
purport according to him. This apart, the main deficiency arises’
in the following manner. The essence of the charge is that this
book containing alleged objectionable material was distributed
with the consent of the respondent. Even so strangely enough
even a bare or bald averment is not made as to :

() whom the returned candidate gave consent;
(i) inwhat manner and how; and
(iii) whenandinwhese presence the consent was given,

to distribute these books in the constituency. Nor does it
contain any material particulars as to in which locality it was
distributed or to whom it was distributed, or on what date it
was distributed. Nor are any facts mentioned which taken at
their fact value would show that there was consent on the part
of the returned candidate. Under the circumstances it is difficult
to comprehend how exception can be taken to the view taken
by the High Court.” ) ' :

17.  Inthe present case, there is a bald statement by certain witnesses that
liquor was distributed by the petitioner. However, the name of the village, the -
time when it was allegedly distributed is not mentioned. The name of the persons
who have allegedly taken the said distributed liquor is also not mentioned. No -
independent person other than the interested contesting parties entered the
witness box in support of the said submission. Witness Ratan Singh stated
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that liquor was distributed to certain “saharia” persons. However, names of
those persons, time and other relevant aspects were not disclosed. No person
who allegedly received liquor was examined on behalf of election petitioner.
Similarly, witness Mahendra Singh stated that the liquor and money was
distributed in Barodakalan and Kailash Nagar. It is important to note that the
persons who allegedly received it have not been called to depose their
statement. Other necessary particulars regarding quantum of amount, time of
distribution, in whose presence it was distributed, with whose consent it was
distributed is not mentioned. Applying the test laid down in Rajiv Gandhi
(supra), such evidence cannot be treated to be a clinching evidence of cormpt
practice against the petitioner. Same is the case in the statement of Bhuri Bai,
who made a bald statement that petitioner distributed liquor in various villages.
Names of the villages, time, date etc. are not mentioned. Bhuri Baj herselfis
an interested person being a candidate and, therefore, in absence of other
statements of independent persons which meets the requirement of establishing
the case beyond reasonable doubt, the petitioner's election cannot be set aside
in a routine manner. Thus, in my opinion, such bald statement cannot be treated
as a conclusive proof of committing corrupt practices by the petitioner.
Accordingly, in my opinion, the Court below has erred in relying on the
sweeping statement of the witnesses in this regard and erred in holding that
the petitioner was guilty of committing corrupt practices. On this ground also
the impugned order is liable to be interfered with.

18. - Atthe cost of repetition, in my opinion, the statements of Geeta Bai,
Nannu Lal and Bhuri Bai are not sufficient to hold that the petitioner had committed
any 'corrupt practice'. This is also settled in law that the mandate of Public election
should not be disturbed in aroutine manner, otherwise, it will hamper democratic
process. Accordingly, the election can be disturbed only when allegations are
proved to the hilt. The election petitioner has failed to do the same and, therefore,
the order cannot be permitted to stand in this regard.

19.  Abare perusal of the impugned order shows that the Tribunal has
interfered with the election on the ground that the petitioner was an encroacher
and the petitionér had adopted corrupt practices. As analyzed above, both
the points were erroneously decided by the said authority. Hence, the result is
inevitable. The impugned order Annexure P-1 is set aside, The petition is
allowed. No cost.

Petition allowed,
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LL.R. [2013] M.P., 2589
WRIT PETITION .
Before Mr. Krishn Kumar Lahoti, Acting Chief Justice &
Mpr. Justice Shantanu Kemkar
W.P. No. 2510/2009 (Indore) decided on 3 May, 2013

DIAMOND CRYSTAL PRIVATE LTD. (M/S) ...Petitioner
Vs.
STATEOFM.P. &anr. - ...Respondents

A. Value Added Tax Act, M.P. (20 of 2002), Section 70 -
Handicrafts -Some goods may be produced partly by machine and partly -
by hand - In such cases product should be regarded as hand made or
handicrafts if the essential character of the product in its finished form is
derived from Handcraft aspect of its production. (Para 10)

. you aftfa v offeifram, #x (2002 &7 20) rer 70 —
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F|ey @ U A A1 WA 9rfee ufy S99 9 @ Sfit vv @1 afard
wWoU, SHP TN P THINT P Uge[ ¥ UIW AT &

B. Value Added Tax Act, M.P. (20 of 2002), Section 70 -
Mouth Blown hand crafted Glass Article - Entire process from melting
to finishing is done by manual process and merely for cutting and
polishing on glass, if some hand operated machines are used, it cannot
be said that product was not predominantly made by hands or it is made
by machines. (Para 11)

. qo dfela »Y Jferfaam, 7.4, (2002 &7 20), €T 70 — Y7
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Cases referred : _ ; } )
1996 (83) E.L.T. 13 (SC), 1989 (43) E.L.T. 195(SC).

L.N. Soni with Jerry Lopez, for the petitioner.
Mini Ravindran, Dy. G.A. for the respondents.
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ORDER

The Order of the court was delivered by :
K.K. LanoTi, Ag.CJ.:- The petitioner has challenged the order dated 6.
10.2008 Annexure P-1, passed by the Commissioner, Commercial Tax,
Madhya Pradesh, respondent no.2, in exercise of his powers under section
70 of the Madhya Pradesh VAT Act, 2002, by which the claim of petitioner to
treat mouth blown, hand crafted glass articles as "Handicrafts' under Entry
No.45 of Schedule 1 of the Madhya Pradesh VAT Act, 2002 (hereinafter
referred to as 'Act' for short) was turned down.

T2, The facts of case are as under :-

(@)  Thatthe petitioneris a Company registered under the provisions of
the Companies Act, 1956, having its registered office at Indore. The petitioner
Company is engaged in the business of manufacturing and trading of mouth
blown, handcrafted, 3% lead crystal glassware. As per the petitioner, the
petitioner is the only unit which is engaged in the business of manufacturing of
such handcrafted glassware in the entire country.

(b)  The petitioner company is registered with Export Promotion Council
for promotion of handicrafts, New Délhi sponsored by the Ministry of Textile,
Government of India for manufacturing of "Handicrafts". A copy of such
certificate is enclosed as Annexure P-4 alongwith the petition. The petitioner
is also registered with M.P,Handicraft Development Corporation Limited,
Bhopal. As per Annexure P-3 certificate, the petitioner company is the only
company in India manufacturing 30% lead crystal glassware by the process of
mouth blown hand cutting and hand polishing,

(c) The entire manufacturing process is based on minute specifications of

mixture of raw material by hand and melting thereof at a specified degree of

heat in oven. On melting at a specified degree, the melted glass is extracted

manually by long pipe and is placed in a dye and blown by the mouth to get

 the desired structure. The structure in dye is kept for sufficient time to come
down to a particular level of temperature. The ingot so prepared by the mouth
blown process is then marked by ink by hand for design on pieces where

' cutting is required. After marking, the article is given desired shape by hand
cutting through hand operated grinder. The entire process of hand cutting
through grinder manual and requires skilled labour.

(d)  Theprocess of cutting leads to ornamentation of the article to improve
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the visual appearance by artistic improvement. By the process of hand cutting
the value of article gets enhanced manifold. After marking of design by hand
is over, cutting by hand starts and on completion of cutting, hand colishing is
made. Then the article becomes a marketable product. Without cutting the
ingot has no marketable value, except a mouth blown article. Cutting and
polishing areimportant part of crystal, without which it is a simple article.

(e) The petitioner had moved an application on 7.3.2008 to the respondent
no.2 to consider the product of petitioner as "handicraft" and exempt the
product for levy of Entry Tax Sales Tax/ VAT Tax. A copy of the appllcatlon
is filed as Annexure P-5.

@ Schedule 1 of Act provides list of tax free goods and Entry No.45,
which is relevant in the case reads as under:-

"45. Handicraft and incense sticks commonly known as
agarbatti, dhupkathi or dhupbatti; hawan samagri including
lobhan and gugal"”

(2) The Deputy Commissioner, Commercial Tax, Madhya Pradesh, vide
Ietter dated 25th March, 2008 had intimated to the petitioner that the product
of petitioner cannot be treated as "Handicraft" without assessment and this
fact can be decided by the assessing officer only at the time of assessment. If
the petitioner requires clarification in the matter, it can move an appllication
under section 70 of the Act to respondent no.2 Commissioner, Commercial
Tax. A copy of the letter dated 25.3.2008 by the Deputy Commissioner,
Commercial Tax is filed as Annexure P-7..

(h) Then the petitioner vide application dated 26.6.2008 had moved to
the respondent no.2 the Commissioner under section 70 of the Act for
clarification of the issue as to whether the product manufactured by the
Company falls within the purview of handicraft under the Entry No.45 of
Schedule 1. In this regard a detailed representation was filed on 26.6. 2008
Amnnexure P-8.

D The respondent no.2 vide order dated 6th October, 2008 rejected
the application of petitioner company on the ground that the petitioner company
was using machinery for manufacture of glassware, the benefit of exemption
under Entry No.45 cannot be extended to it by treating the mouth blown
hand crafted glass articles as 'Handicrafts". This order is under challenge in
this petition.



2592 Diamond Cry. P. Ltd. Vs, State of M.PDB) LL.R.[2013]M.P.

3. The contentions of the petitioner are that tl{lc entire process of
manufacturing crystals as stated hereinabove is not in dispute. For hand cutting
and polishing the hand machines are being used. That by itself cannot be a
ground to say that the product was not a handicraft.

4. The petitioner has placed reliance to the Apex Court judgment in the
case of Collector of Central Excise, New Delhi Vs. Louis Shoppe [1996
(83) F.L.T. 13 (SC)] in which the Apex Court has laid down two tests to
decide whether any article qualifies to be handicraft or not. The Apex Court in
Louis Shoppe (supra) held that an article is a handicraft, if it satisfies following
conditions :- - . .

(i) That it must be predominantly made by hand. It does
not matter if some machinery is alsoused in the process.

(i)  Thatit mustbe graced with visual appeal in the nature
of ornamentation or in-lay work or some similar work lending
it an element of artistic improvement. Such ornamentation must
be of a substantial nature and not a mere pretense.

Onthe basis-of aforesaid discussion, it was submitted by the petitioner
that the products of the petitioner are handicraft and are exempted from
payment of VAT/Entry Tax,

5. The respondent/State has filed reply opposing the petition. In para2
of the reply the process in so far as manufacturing of crystal has not been
disputed, but it is submitted that in the proceéss electric machines for cutting
and giving artistic shapes are used. The article is also polished by acid, which
results in the final product. Thus in the process of manufacturing of product, it
is processed through various machines, therefore it cannot be said that the
final product is predominantly made by the hand and was not a handicraft.

6. Shri L.N.Soni, earned Senior Advocate supported his contention by
the judgment of Apex Court in Louis Shoppe (Supra) and has also placed
reliance to another judgment of the Apex Court in Padmini Products Vs.
Collector of Central Excise [1989(43) E.L.T. :95 (SC)].

7."  Toappreciate the rival contention of the parties, it is not in dispute that
process of manufacturing of crystals is entirely manual. The respondent no.2
in the order Annexure P-1 under section 70 of the Act has referred the entire .
process of manufacturing of crystal items. The entire process before designing
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and cutting is not in dispute, but the Commissioner has recorded that for
designing and polishing hand machines are used. Though for polishing acid is
used, but because of this use of machines, the product cannot be said tobe a
handicraft, On this ground the Commissioner has dismissed the application of
the petitioner.

8. To consider the entire process of manufacturing of crystals, it would
be appropriate if the process as placed on record by the petitioner is referred,
which is reproduced as under : -

(@) Mixing:

First of all the required chemicals.are weigned in the
required quantity for hand mixing. Mixing of chemicals such as
Quartz (Sand), Lead, Potassium Carbonate. Borax and broken
glass pieces etc is done in a big SS tray with hands for 2 Hours.
After the mixing of chemical by hand, the rnixed batch is poured
manually into the furnace by hand with the help of SS Scopes.

(b) Mouth Blowing Process

)] Melted glass is taken out of the furnace at around 1200
degree celsius, manually with the help of SS Pipes, by
. gathering the required quantity of glass on the SS pipe. Utmost
skilled is required to.gather the glass from the furnace at such
a high temperature. The glass gathering process form the
furnance requires immense skill and deep expertise that the
-atmospheric air inside the furnace should not be trapped while
rolling the glass on the pipes. The trapping of air along with
the glass forms air bubbles in the glass. Any article made of
such glass with bubble is being rejected and is not acceptable
in the market.

(i) The quantity of glass required to mouth blow an article
varies and is dependent on the size and shape of the article. For
bigger articles the quantity of glass to be drawn from the furnace
will be more and different as compared to the quantity required
to blow a smaller piece. To ascertain the quantity of glass to be
withdrawn from the furnace, according to the requirement of the
article, is a highly skilled work and can only be done by the skilled,
experienced and experts craftsmen. .
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(i)  For taking out the required quantity of glass by hand

on the pipes, first of all a very small quantity of glass is taken -
out of the furnace. A very calculated quantity of air is given by

the mouth from the other end of the pipe to make a small ball

of glass on the other end of the pipe. The air given by mouth

should be given with such a care that the wall thickness of the

entire ball should be identical. This pipe is rolled for proper

balancing of glass ball with hands for some time to allow it to

cool down. Afier, the required cooling, the same pipe is again

dipped into the furnace to gather some more glass (required

to finally blow the article) on the cooled ball. Here again, the

gathering should be done in such a way that the atmospheric

air is not trapped along with the glass to avoid the formation of
air bubble in the glass.

(iv)  The glass, thus taken out by hand on the pipe is balanced
and handled by the craftsmen in such a way that around 70%
- 80% of'the shape of the article is given outside only by hand
by hitting the glass on paper scrap/bowl or even balancing it
by hands, before dropping it into the mould.

(v)  While balancing and giving the shape, the glass on the
pipe is handled, and is blown by mouth in such a way that the
distribution of glass within the entire article should be uniform.
This is a highly skilled process and any mistake or mishandling
at this level, results in un-uniform distribution of glass within
the article which gives bad visual appearance in the final product
and the product thus made or irregular wall thickness is not
salable in the market. So, a proper handling at this level is the
utmost requirement for a perfectly distributed article.

(vi)  After giving this shape by hand, outside the furnace,
the glass is dropped into the mould and a very calculated
quantity of air is given by mouth from the other end of the
pipe. Any un-calculated blowing of air by mouth glves an un-
uniform wall thickness of the article.

(vi)  Theair given through mouth and balancing and handting
glass outside the mould by hand also plays the most important
role in the entire manufacturing process product. The visnal

.
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appearance and market acceptability of the final product
completely depends on the proper distribution and bubble free’
glass making which is possible only by the skilled and experienced
craftsmen. Any mistake / mishandling at these levels restilts in
manufacture of a inferior/ defective product which gives a bad
visual appearance and is not acceptable in the market.

The pipe, attaching the mouth blown article at one end,
is rolled by hands on a balancing table till the article is
comfortably balanced and cooled to arequired temperature,

(vii) ~ After the balancing and cooling of article, the pipe
alongwith the attached mouth blown article is taken to crack-
off table to detach the blown article from the pipe.

(ix) At crack-offtable, small quantity of water is dropped
exactly at the end where the article is attached with the pipe,
then one or two strokés of a small wooden rod with hand on
pipe detach the article off the pipe. The introduction of even
excess water at the joint of article with pipe can crack the hot
glass immediately.

(x) The article such detached from the pipe is put into the
annealing even for gradual cooling by hand. This process also
1requires high skills and experience. The approximation of
temperature at which the article should be put into the oven
" and method of placement of article in the annealing oven plays
a very important role in the final appearance of the product.
Any mis handling/ mis-approximation at this stage can cause
the de-shaping /breakage of the article due to the temperature
difference of the article and the temperature inside the oven.

Annealing in Ovens is done to avoid the breakage of
blown product to cool down the blown products directly from
1200° to room temperature. :

(¢).  Surface Finishing and Hand Grinding: .

The mouth blown articles coming out of the oven have different
types of shrinkages/marks on it. These are mainly due to the
immediate drop of temperature form 1250 deg. cel. to around
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450 deg. within a span of 1-2 minutes. These marks are being
removed by hand grinding each article on wheels. This againa
very tricky process which requires immense skill and expertise.
Any mishandling at this stage causes unbalancing /difference in
sizes or uniformity of the article. If an article is properly grinded
and balanced, its visual appearance will definitely come out
well and will be acceptable in the market.

(d)  Designing, Marking and Cutting :-

(1) After grinding, the article is forwardéd to marking
section for marking of designs on the products by hand.
Marking is done manually and plays the most important role in
the design cutting on the articles.

(ii) Marking is a process where the design is drawn on the
articles manually by hand with permanent markers to facilitate
the cutters to cut on the articles, for required designs. The
design made by hand should be accurate in all types of
parameters as any misconduct in designing will finally leadtoa
wrong design being cut on the article, which badly affects the
ornamental finish into the final appearance of the article.

(i) A proper design drawn by hand gives the cutter a
perfect guideline to cut the required design on the article and a
perfect cutting finally results into a complete ornamental finish
and excellent visual appearance of the article. Inmense skill
and experience is required for a perfect marking and training
is being imparted to the workers at factory for this purpose.
Once the design in drawn on the article, the same is taken to
the cutting department.

(iv)  Cutting is the most important section which plays the
utmost role in the final visual appearance of the article. A proper
cutting with a measured angle of the wheel creates a complete
"V' groove in the article which is the only responsible factor
for the shining of the article. '

The angle of the wheel is given by cutting the extra
portion of wheel by holding diamond sticks in hands and
rotating the stick in such a manner that the required angle of
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the edge of the wheel is achieved.

(v)  Cutting is done by hands with the help of wheels, by
holding the article in hands in such a manner that the required
amount of pressure can be introduced on the wheel to cut the
article on the marked design. The pressure applied should be
so calculative that if it exceeds the required limits, the article
can be broken out and if it is less than the required measure
then the required depth of the cut will not be achieved which
ultimately gives a dull visual appearance after polishing. ’

(vi) 'Adeepconcentrationand high skills are required while.
cutting the article as a slight carelessness can allow the article
to be cut on the unmarked area which ultimately causes the
disproportion of design.

(vii) A perfectly cut piece is aresult of an accurate angle of
the wheel and the accurate required pressure which finally gives

~ the required depth of cutting of the article. Such articles when
acid polished, gives a brilliant reflection of the lights falling on

them which is visible as shining of the article. For the best .
visual appearance and utmost ornamental finish, an article needs.

_to be perfectly designed, marked cut and polished.

()  Acid Polishing:
4] After the article is cut, the same is forwarded for acid
polishing. It is a process where the article is being holdishands .

_ and dipped into a mixture of two acids. The timing for dipping

of the article’s in the mixture of acid for them being polished is

. different for different articles. This dipping again requires skill

and experience as for what time the article must be dipped,
the concentration and temperature of the mix acid has to be
maintained. This is again a calculative process where skill aid
expertise is required to access the time required for polishing

‘an article.

@)  Inthis process first of all, the two acids i.e. Hydro
fluoric acid 60% and sulphuric acid 99% are mixed in a fixed
ratio and the mixture is heated to a required operating
temperature. o

Diamond Cry. P. Ltd. Vs. State of M.P.(DB) 2597
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(i)  Thisisaprocess which finally shines the article. Any «
misconduct at this stage can cause a complete rejection of all
the efforts and cost incurred on the article in earlier processes.
One single extra dip can cause the burn marks on the article
which badly affects the visual appearance of the article and
also lesser dips then required, can result into an dull type of
finish on the article.

@v)  Thearticle is hold in hands and needed to be rotated

in such a manner that every part of the article is exposed.to the
acid for the polishing. A good and perfect polish gives a brilliant
shining and oramental visual appearance to the article. This.
process change the whole visual appearance of the ['Jrodufjﬁ( 8
and grace the products a brilliant and everlasting shine and
glitter. All the ornamentation done in cutting of the productis -
clearly exposed after polishing.~

The aforesaid process, as placed on record by the petitioner, is not in
dispute. Except cutting and polishing, machines are not used by the petitioner.

0. Now in the light of the aforesaid facts, whether the product of the
petitioner can be treated as handicraft or not is to be seen. In Concise Oxford
Dictionary, the handicraft has been given a meaning "Manual skill; manual
art or trade or occupation; man skilled in a handicraft.” In Chamber’s
Dictionary ""Handicraft" has been given meaning "A manual craft or
trade." In Webster "Handicraft" has been defined as "'a craft"”, the product
of hand work. - °

10.  The Apex Court in Padmini Products (supra)inparas 5, 6 & 7 of the

order has considered various parameters for declaring the product as handicraft:
The Apex Court has found that if some goods may be produced partly by
machine and partly by hand, in such cases a product should be regarded as
hand made or handicrafts if the essential character of the product in its finished
form is derived from the 'hand-made aspect of its production. The Apex Court
further referred the paragraph from Policy Book in respect of 'Handicrafts',
which reads thus :- . . .

. 'Articles which are classifiable elsewhere in this policy
_will be deemed to be 'Handicrafts' falling in this.group only if
such articles, besides being made by hand, have some artistic

—3
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or decorative-value; they may or may not possess functional
utility value an addition. Artistic or decorative value of the
article exported need not necessarily come out of any art.

* work, engraving or decoration done on the article but the very
form, shape or design of the article could also be artistic and
suggestive of the fact that the article is primarily meant for
decorative and not for utility purposes.”

The Apex Court referring the Encyclopaedia Britannica, has
reproduced meaning of "handicraft', which reads thus :-

"Occupation of making by hand usable products
graced with visual appeal. Handicrafts encompass activities
that require a broad range of skills and equipment, includinig:
needle work, lace-making, weaving printed textile, decoration,

. basketry, pottery, ornamental metal working, jewelling, leather
working, wood working, glassblowing, and the making of
stained glass."

11. Inthe presernt case, it is hot in dispute that for manufacturing of 30%0
lead crystal glassware the raw material is mixed by hands and it is being
melted by a manual process upto a specified degree of heat in oven, After
melting the material at a specified degree of heat, the melted glass is extracted
manually by a long pipe and is being placed in a dye and blown by mouth to
get desired structure. Thereafter the structure, ingot, prepared by mouth blown
process, is then marked by ink by hand for design purposes and thereafter
the article is given desired shape by hand cutting through hand operated grinder.
Meaning thereby that for designing and shaping though some machines are
used, but all the aforesaid machines are hand operated and requires skilled
labour to cut and given proper design on the glass. The article is also being
handled in the entire process in hands and the designing, cutting and polishing
is also being done manually. If the entire process from melting to finishing is

" being done by manual process and merely for cutting and polishing on glass

some hand operated machines are used. it cannot be said that the product
was not predominantly made by hands or it is made by machines. The entire '

“process shows that in the complete process such as handling, blowing, giving

shape, marking and thereafter cutting and polishing by lifting article in hand is
nothing, but an article made by hand and is Handicraft. Merely for cutting and
polishing on a glass, hand operated machines are used then it cannot be said
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that the article is not a handidtaft. '

12, Inview of aforesaid facts, no conclusion can be arrived except that
the product of petitioner is a hand made product and falls within the purview
of handicraft. The order of respondent no.2 Annexure P-1 is not sustainable
under the law arid is accordingly set aside and it is declared that the crystal
items manufactured by the petitioner company are handicraft and the petitioner
is entitled for exemption under Entry No.45 of Scheduled I of the Act.

“Accordingly, this petition is allowed. The petitioner shall be entitled
for all the exemptions as are available to the petitioner under the Act.
Considering the fact, petitioner shall be entitled for the cost of this petition.
Counsel fee Rs.2,000/- (Rupees two thousand only).

' Petition allowed.
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WRIT PETITION
Before Mr. Justice U.C. Maheshwari .
W.P.'No. 10224/2013 (Jabalpur) decided on 18 June, 2013

" LAKHANLAL - ...Petitioner
Vs, ‘ i )
DURGA PRASAD & ors. : ...Respondents

Constitution - Article 227 - Interference by High Court - Trial
Court closed the right of petitioner to adduce evidence by speaking
order - Held - Order passed by Sub-ordinate Court is under its vested
jurisdiction and no jurisdictional error is committed by such Court then
the same could not be interfered under the revisional jurisdiction of
this Court. - “ (Para4 & 5)
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ORDER
U.C. MAﬁESHWARI, J.:- He is heard on the question of admission.

1. The petitioner has filed this petition under Article 227 of the Constitution
of India being aggrieved by the order dated 09/05/2013 passed by IV Civil
Judge, Class-I, Chhindwara in Civil Suit No. 41-A/2012 whereby the right
of the petitioner/plaintiff to adduce evidence has been closed.

2. The petitioner's counsel after taking me through the papers placed on
record along with averments of the petition argued that the right to adduce
evidence of the petltloner has been closed by the trial court under the wrong
premises. In continuation he said that the petitioner/ plaintiff along with
witnesses were present before such court on the date 09/05/2013 to adduce
the evidence instead their deposition were not recorded and the impugned
order was passed and right of the petitioner/plaintiff to adduce evidence
wrongly closed. He also argued that in case this court comes to a conclusion
that there were any default on the part of the petitioner in non-producing the
evidence on the aforesaid date then by adopting some lenient view he be
extended opportunity to adduce the evidence in the matter by imposition of
cost under the discretion of this court and prayed for admissionand allowing
this petition accordingly.

3. Keeping in view the aforesaid arguments advanced by the petitioner’s
counsel I have carefully gone through the averments of the petition as well as
papers available on record so also the impugned order Annexure P/1. It
appears from the impugned order that initially the date for recordihg of the
evidence of petitioner was fixed on 17/07/2012 and thereafter till 18/09/2012
for one reason or the another at the instance of the petitioner case was
adjourned and when, again the adjournment was prayed on 18/09/2012 the
last opportunity was given to the petitioner to adduce his evidence even then
on subsequent dates till 09/05/2013, the date of passingof the impugned
order no evidence was adduced by the petitioner. It is apparent from the
impugned order dated 09/05/2013 that on such date when the matter was
taken in the first round, the plaintiff was not present then the case was directed
to place before the court after coming the plaintiff, on which it has placed
about 1:05 pm., at that time the petitioner was represented through
Ramswaroop Tiwari, Advocate, on the request of the parties, the arguments
onLA,, filed under order 7 Rule 14(3) of CPC was heard and such application
was decided and subject to payment of cost of Rs. 200/- such application
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was allowed and documents were taken on record. At 1.55 pm., when the
petitioner was asked to adduce the evidence then he made request that case
- be taken up after lunch hours, subsequent to lunch hours when the matter was
taken but no one was present on behalf of the petitioner/ plaintiffto adduce
the evidence then the proceedings were adjourned with direction to place the
matter after sometime and again the matter was placed before the court and
the plaintiff was called through peon of the court according to the procedure,
no one was appeared on behalf of the petitioner/ plaintiffto adduce the evidence
and in such circumstances by the later part of impugned order the trial court
. has closed the right of the petitioner to adduce the evxdence in the matter and
such order is under challenge in this petition.

4, After perusing the aforesaid order of the trial court [ have found that

the same has been passed in a speaking manner by taking all existing .
circumstances in the matter and in the available circumstances, there was no ,

option with the trial court except to close the right of the petitioner to adduce
the evidence in support of the plaint and in such premises I have not found any
perversity, illegality and irregularity or nothing against the propriety in the order
impugned which requires any interference at this stage under the superintending
jurisdiction of this court enumerated under Article 227 of the Constitution of
India.

5. Even otherwise in view of the law laid down by the Apex Court in the
case of The Managing Director (MIG) Hindustan Aeronautics Ltd.

Balanagar; Hyderabad and another (In both the appeals) Vs. 4jit Prasad.-

Tarway, Manager (Purchase and Stores) Hindustan Aeronautics Ltd,

Balanagar, Hyderabad and another (In both the appeals) reported in AIR
1973 SC 76 holding that the order passed by subordinate court under it's
vested jurisdiction and no jurisdictional etror is committed by such court then
the same could not be interfered under the revisional jurisdiction of this court,

S0, in such premises also the impugned order could not be interfered by this
court under the superintending jurisdiction of this court.

6. In view of the aforesaid discussion ] have not found any such material
- circumstances in the impugned order which requires any interference at this

stage, consequently this petition being devoid of any merits is heréby dismissed

at the stage of motion hearing.

Petition dismissed,

I
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I.L.R. [2013] M.P., 2603
WRIT PETITION
Before Mr. Justice Sanjay Yaday
W.P. No. 5497/2012 (Jabalpur) decided on 2 July, 2013

UMA SHANKAR CHOBEY ' ' ... Petitioner
Vs. .
MADAN & ors. ' ...Respondents

A. Panchayats (Election Petitions, Corrupt Practices and
Disqualification for Membership) Rules, M.P. 1995, Rule 21 - Corrupt
Practice - To establish allegation of corrupt practice, it is incumbent
upon election petitioner to lead cogent evidence - Election Petitioner
did not examine those persons who were said to have participated in
casting votes at two places, but examine some persons who were not
named in election petition of having casted votes in favour of Returned
candidate - Some evidence does not lead to a conclusion that returned
candidate had taken recourse to unfair means and corrupt practice,

) (Paras 15.to 21)
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B. Panchayats (Election Petitions, Corrupt Practices and
Disqualification for Membership) Rules, M.P. 1995, Rule 6 - Relief(s)
- Election Petitioner did not seek the setting aside of election and.-
declaring it to be null and void instead sought the relief of declaring
the alleged votes casted in favour of returned candidate as invalid and
declare fresh result in favour of Election Petitioner - As no relief was .
sought for declaring the election as null and void, the Specified Officer
cxceeded the relief sought for by Electlon Petitioner by declaring the
result as null and void, (Paras 23 to 26)
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C. Panchayats (Election Petitions, Corrupt Practices and
" Disqualification for Meinbership) Rules, M.P. 1995, Rule 3 -
Presentation of Election Petition - Authorization - Authorization
to file an election petition has to be specific and not by mere
endorsement in Vakalatnama - It is not an authorization as is
required under Rule 3(1) - No evidence to show that election
petitioner was present at the time of presentation of election
petition as he did not put his signature on the order sheet - Specified
Officér committed grave error in entertaining election petition.
(Paras 37 & 38)
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Cases réferrpd :

AIR 1985 SC 89, AIR 1995 SC 2284, AIR 2009 SC 1045, AIR
1986 SC 3, (1991) 1 SCC 441, AIR 2010 SC 475, AIR- 2010 SC 2210,
1998 RN 202, 1978 MPLJ 399, 1999(1) MPLJ 88, 2002(2) MPHT 554,
2008(4) MPHT 410, 2010¢4) MPLJ 405. -

Jitendra Tiwari, for the pétitioner..
A.M. Trivedi with M. Pateriya, for the respondent No.1. -
Vandana Shrivastava, for the respondents No.2t0 6.
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ORDER

 SANJAY YADAV, J.:- Order dated 27.03.2012 passed by the Specified
Officer, Additional Collector, Damoh is being assailed vide this petition. By
impugned order, the Specified Officer, while allowing the election petition by
respondent no. 1, has set aside the election of the petitioner as Member Janpad
Panchayat Sammana, District Damoh, >

2- Election was held on 18.01.2010 wherein 3265 votes were casted of
which 199 votes were declared invalid and of remaining 3066 valid votes,
1065 votes were polled in favour of petitioner and 990 votes in favour or
respondent No.1. The petitioner was declared elected on 03.02.2010.
Aggrieved, respondent No.1 filed an election petition on 15.03.2010 on the
ground that, the petitioner adopted unfair means of getting the votes casted in
his favour by voters of different wards who casted votes at two places. Another
ground raised by the respondent No.1 was that the returning officer did not
resort to fair counting of votes and was politically influenced.

3- ‘The petitioner though countered the allegations, however, did not lead
evidence.

4- The Specified Office on the basis of claim and the counter framed
following issues:
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5- All the issues were answered in favour of respondent No.1 and against
the petitioner. ' ‘
6- The petitioner assails the order on the grounds that the conclusion

arrived at by the Specified Officer that the petitioner adopted unfair means
by getting the votes casted by the voters of different wards was without
examining the alleged voters who were named in the election petition. It is
urged that no summons were issued to those alleged voters nor were they
produced by the respondent No.1 to prove that they casted votes at two
places. It is urged that it is only on hear and say evidence that the conclusion
has been arrived at by the Specified Officer. Contending further that the
pleadings unless proved with cogent evidence cannot be treated to be proved
On mere surmises, it is urged that the Specified Officer taking advantage of
- the petitioner being proceeded ex-parte has on mere guess work arrived at a
conclusion of unfair means of getting the voters from other places. It is also
contended that the election petition was not maintainable as the same was not
presented as per Rules and that the Specified Officer exceeded in granting
reliefthen sought. -

7- The respondent No.1 on his turn contradicts the version of the petitioner.
Itis urged that there were ample evidence on record to bring home the fact that
the voters were brought from outside who casted these votes at two places and in
favour of petitioner. It is accordingly contended that the Specified Officer did not
falter in construing that the election of the petitioner as member J anpad Panchayat,
Sammana got vitiated because of use of unfair means. -

8- Considered the rival submissions and perused the record furnished by
- the Specified Officer, Additional Collector, Damoh.

9- That, Rules 5 and 6 of the Madhya Pradesh Panchayat's (Election
Petition corrupt Practices and Disqualification for Membership) Rules 1995,
lays down as to what election petition shall contain and what relief the election
petitioner can claim. Whereas Rule 5 requires that the election petition shall
contain a concise statement of all material facts on which the petitioner relies,
set forth with sufficient particulars, thie grounds on which the election is called
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in question and that the same be signed by the petitioner and verified in the
manner laid down in the Code of Civil Procedure, 1908. Rule 6 stipulates
that a partitioner may claim (a) a declaration that the election of all on any of
the returned candidates is void and (ii) in addition thereto, a further declaration
that he himself on any other candidate has been duly elected.

10- Furthermore, Rule 21 of 1995 Rules provide. for grounds for declaring
election to be void. It stipulates:

“21- Grounds for declaring Election to be void: (1) Subject to
the provisions of sub-Rule (2) is a specified officer is of opinion

(a) That on the date of his election the return
candidate who was not qualified or was disqualified to be -
chosen to fill the seat under the Act; or

(b) That any corrupt practice has been committed by
areturned candidate or his election agent or by any other person
with the consent of a returned candidate or his election agent; or

(c) Thatany nomination pap'er has been improperly
rejected or

‘(d) That the result of the election in so far as it
concerns returned candidate has been materially affected-

(i) by the improper acceptance of any nomination; or

(i1) by a corrupt practice having been committed in the
_ interest of the returned candidate by a person acting with the
consent of the candidate or his agént or

(iif) by the improper acceptance, refusal or rejection
. of any vote or the reception of any vote which is void; or

(iv) by any non-compliance with the provisions of the
- Actor of any rules or orders made thereunder-

the specified officer shall declare the election of the
declared candldate to be void. )

(2)- If in the opinion of the present authority a return candidate
has been guilty by an agent of any corrupt practice, but the
Specified authority is satisfied-
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(a) that no such corrupt practice was commended at the
Election by the candidate and every such corrupt practice was
committed contrary to the instruction and without the consent
of the candidate; :

(b) that the candidate took all reasonable means for preventing
the commission of corrupt practice at the election: and

(c)that in all other respect the election was free from any corrupt
practice on the part of the candidate or any of his agent;

then the Specified authority may decide that the election of
the returned candidate is not void.”

11-  The instances of corrupt practices find mention in Rule 22 of 1995
Rules.

12- That Sub-Rule (1) of Rule 23 of 1995 Rulés stipulates that at'the
conclusion of the enquiry of the Specified Officer shall make an order (a)
dismissing the election [petition (b) declaring the election of all or any of the
returned candidates to be void, or (c) declaring the election of all or any of the
returned candidates to be void and the petitioner.or any other candidates to
have been duly elected. The sub-Rule (2) of Rule 23 further stipulates that, if
any person who has filed an election petition has in addition calling in question
the election of the returned candidate claimed declaration that he himself or
any other candidate has been duly elected and the specified officer is of the
opinion: (a) that in fact the petitioner of such other candidate received a majority
of valid votes or (b) that but for the votes obtained by the returned candidate
the petitioner on such other candidate would have obtained a majority of
valid votes; the specified officer shall after declaring the election of the returned
candidate to be void, declare the petitioner on such other candidate as the
case may be to have been duly elected.

13- That, sub-Rule (3) of Rule 23 further empowers the Specified Officer
to take action against all such persons found guilty of corrupt practice. It
stipulates-

' «3.  Atthetimeof making order dnder this rule, the specified
officer shall also make an order-

a. Where any charge is made in the petition of any corrupt
practice having been committed at the election, recording-
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(i) a finding wherther any corrupt practice has or has
not been proved to have been committed at the election and
the nature of that corrupt practice, and :

(if) the name of all persons, if any, who have been
proved to have been guilty of any corrupt practice and the
nature of that practice; and :

b, fixing the total amount of costs payable and specifying
the persons by whom the costs shall be paid:

Provided that a person who is not party to the petition shall
not be named in the order under sub-clause (ii) of clause (a)
unless- '

Y

(a) he has been given notice to appear before him and
show cause why he should not be so named; and

(b). ifhe appears in pursuance of the notice, he has been
given an opportunity of cross examining any witness who has
already been examined by the specified officer and had given
evidence against, of calling evidence in his defence and of being
heard.” ’ '

-

14-  The Specified Officer, being empowered to impose penalty on such
persons found guilty of corrupt practice has to strictly adhere to the stipulation
mentioned in sub-Rule (3) of Rule 23. ) ' T

' 15-  Inthe case athand apparent it is from the pleading as contained in

paragraph 2 and 3 of the Election Petition that respondent No. 1 has specifically
giveri the names of voters who have casted the votes  attwo places. It was
therefore, incumbent upen respondent no.1 to have examined these very
voters to substantiate the contentions put forth inthe election petition instead
of that petitioner as apparent from the finding recorded by the Specified
Officer only examined himself and other such persons who were not
named in the election petition of having casted the votes in favour of the
petitioner. The Specified Officer instead of summoning the person who
were named in the election petition having casted votes’at two places went
on record his conclusion as to the unfair means and the corrupt practice
allegedly adopted by the petitioner in the election.

16- Triteitis that to establish the allegation of corrupt practice incimbent
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it is upon the election petitioner (respondent no.1 herein) to have led cogent
evidence, .

17- In Surinder Singh v. Hardial Singh and others: AIR 1985 SC 89
it has been held -

“23-1t is thus clear beyond any doubt that for over 20 years
the position has been uniformly accepted that charges of corrupt
practice are to be equated with criminal charges and proof
thereof would be not preponderance of probabilities as in civil
action but proof beyond reasonable doubt as in criminal trials.
" We are bound by the decision of the larger Bench in Mohan
Singh's case (supra) as also by decisions of coordinate
benches and do not feel inclined to take a dlfferent view.

”

..............

18- In Gajanan Krishnaji Bapat and another v. Dattaji Raghobaji
Meghe and others: AIR 1995 SC 2284 it has been observed:

“16. The election law insists that to unseat a returned candidate,
the corrupt practice must be specifically alleged and strictly
proved to have been committed by the returned candidate
himself or by his election agent or by any other person with the
consent of the returned candidate or by his election agent.
Suspicion, howsoever, strong cannot take the place of proof,
whether the allegations are sought to be established by direct
evidence or by circumstantial evidence. Since, pleadings play
an important role in an election petition, the legislature has
provided that the allegations of corrupt practice must be -~
properly alleged and both the material facts and particulars
* provided in the petition itselfso as to disclose a complete cause »
of action.” (please also see Quamarul Islamv. S. K. Kanta
1994 AIR SCW, 1598).

19-  In Baldev Singh Mann v. Surjit Singh Dhiman: AIR 2009 SC 1045
it is held :

oY The law is now well- settled that charge of
a corrupt practice in an election petition should be proved
" almost like the criminal charge. The standard of proofis high
and the burden of proof is on the election petitioner. Mere
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‘preponderance of probabilities are not enough, as may be the
case in a civil dispute. Allegations of corrupt practices should

be clear and precise and the charge should be proved to the —
hilt as in a criminal trial by clear, cogent and credible evidence.”

20-  In Ram Singh and others v. Col. Ram Singh: AIR 1986 SC 3:

11T e Even if the respondent made some
admissions in his unguarded moments that would not strengthen
the case of the appellants in view of the standard of proof
required in an election matter where the allegations of corrupt
practice have to be proved béyond reasonable doubt almost
just like a criminal case.”

21-  Inthecase at hand the findings recorded by the Specified Officer on
the basis of 'some' evidence which has been led by respondent no.l since
does not meet out the parameters as is being set out by various decision of
the Supreme Court nor does it take into consideration the cogent evidence of
the persons who were said to have participated in casting votes at two
places, does not lead to a conclusion that the returned candidate, the petitioner
herein has taken recourse to unfair means and corrupt practice as alleged.

22-  Inview whereof, the findings arrived at by the Specified Officer being
perverse cannot be given the stamp of approval and are hereby set aside.

23-  There is another aspect of the matter besides the factum of proving
corrupt practice . It is apparent from Rule 6 of 1995 Rules that a specific
relief as is being delineated therein has to be set for inan election petition.

24-  Inthe case at hand, the respondent no.l as apparent from the
election petition has not sought the relief of setting aside the election and
declaring it to be null and void. Instead the respondent no.1 sought the
relief of declaring the alleged votes casted in favour of the petitioner as
invalid and declare fresh result in favour of respondent no.1 as elected.

25~  The relief sought by respondent no.1 election petitioner in the
election petition were as under-

“18. WWW}#WM%.%EWW
T ATTET ENHR FR FFIER ST Y4 S B {7 -

1. g5 & S¥Ug Yorad gHls @ 89 BAIF 05 G-I © AdQH
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26-  Apparentitis from Rule 6 of Rule 1995 that two
fold declaration can be sought for by the election petitioner,
viz, (a)a declaration that the election of all or any of the

. returned candidates is void; and (b) in addition thereto, a

further declaration that he himself or any other candidate has
been duly elected. As apparent it is from the relief sought for
by the respondentno.1 thatno relief was sought by him
for declaring the election as null and void, despite thereof
the Specified officer proceeded to declare the entire election
void by allowing the election petition. Thus , the Specified
officer exceeded the relief sought for by respondent no.1.

27- In Om Prakash and others v. Ram Kumar and
others: (1991) 1 SCC 441 itis held “ A party cannot be
granted a relief which is not claimed, if the circumstances of
the case are such that the granting of such relief would result in
serious prejudice to the interested party and deprive him of

‘the valuable rights under the statute.” (Please also see Bharat

Amratlal Kothari v. Dosukhan Samadkhan Sindhi: AIR
2010 SC 475 and Manoharlal (D) by LRs v. Ugrasen (D)
by LRs and others: AIR 2010 SC 2210).

=
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28- Inview ofthese pronouncement of law in respect
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of relief sought and canbe granted by the Court, the decision

in Maharishi Ved Vigyan Vishwavidya Peetham v. State of

M. P and others 1998 RN 202 relied by the respondent

No.1 is of no assistance to the respondents.

29-  [nview whereof, this Courtis of considered opinion
that the Specified Officer exceeded in granting the relief by
declaring the election of member of Janpad Panchayat
Sammana as void which was not sought for by respondent
no.1. Forthis reason alsothe order deserves to be set aside.

30-  The next contention put forth by learned counsel for

the petitioner is that the election petition which is to be filed
under Section 122 of the Adhiniyam 1993 has to be in
consonance withrule 3 ofthe Rules of 1995.1tisurged
that sub-rule (1) of Rule 3 clearly stipulates that an election
petition shall be presented tothe specified officer during
the office hours by the person making the petition or by a
person authorized in writing in this behalf by the person
making the petition.

.31-  Ttisurged that inthecase athand the respondent
* no.l had engaged the counsel and it is the counsel who had

presented the petition before the Specified officer. To
substantiate the submissions petitioner has relied on the
order sheet dated 15.3.2010, the date on which the election
petition was presented before the Specified officer. The
order sheet dated 15.3.2010 is extracted as:

“15-03-2010 ,

1- W/memwlﬁmﬁmﬁ
SIS GO SA1E @ 89 THIE 05 8 fAIE 3.2.2010 Bl OIS

YHTE e Ug W gY fratae ¥ seige giax Hodo UEEd U9 -

I @RS AR 1993 WY gRT 122 @ a8a fates e

SrferaaaT S WY AART B WA & UKT F R | AP B WY

FafRe e 500 U & e 37 U 9 wuu—u 9d g
AR TR Fa e f5a 2 |

2 TR ATEgal @ famg w fEef |”
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32-  Decision in Raman Lal Surajbhan Premy v. Shiv Pratap Singhand ~

another: 1978 MPLJ 399, Suman Santosh Kumar Patel v. Bhanwayiti
Mahesh Pratap Patel and another: 1999(1) MPL] 88, Tara v. Dabla
alias Lalita and others: 2002 (2) M.P.H.T. 554 and Urmila Devi v.
Returning Officer (Panchayat) and others: (2008) 4 MPHT 410 has been
placed reliance on by the petitioner in support of his contention.

33-  In Ramanlal Surajbhan (Supra), an election petition under
representation of People's Act 1951 while holding the presentation of
petition by election petitioner as mandatory it has been observed -

“17. The Court is enjoined by section 86(1) of the
Representation of the People Act to dismiss the petition if the
presentation did not comply with the provisions of section 81.
The manner of presentation, by the very nature of penalty
imposed for non-compliance, makes it obligatory, and the
compliance ought to be strictly within the letters of the law.
The Court has no power to act in any other manner. Where
the Legislature has in its wisdom made the observance of certain
formalities and provisions mandatory, the failure in that respect
must be visited with a dismissal of the petition. -

18.  The learned counsel for the petitioner relied on the
authority of the Supreme Court reported in Sheodan Singh v.
Mohan Lal: AIR 1969 SC 1034; wherein the presentation of
an election petition by an Advocate's clerk in the immediate
presence of the petitioner was held to be proper presentation.
The Court said that it was in substance though not in form,
presentation by the petitioner himself, and, therefore, the
requirement of law was fully satisfied. The learned counsel
says that the presentation, in the instant case, was made by the
counsel, in the immediate presence of the candidate; whether
the candidate was present in the room itself or outside, should
hardly matter when he was available to the counsel if the Deputy
Registrar had any questions to ask, which should be within the
personal knowledge of the candidte, or if he had any doubts
as to the identity of the person presenting the petition. The
candidate did appear before the Deputy Registrar on the -
previous day for swearing an affidavit. The petition was kept

P

-
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duly signed on that day. The authenticity of the person was

not in doubt. Should it not, therefore, be sufficient compliance
if the formality of presentation was done by the counsel and
the candidate waited outside the room? If required, he could
be called in.

19. In my view, the formality of presentation by the
candidate himself, however, insignificant it may appear under _
the circumstances, was yet a mandatory formality, the non-
observance of which invalidate the presentation. If the candidate
waited outside the room or was somewhere away, the
presentation could not be construed as one in his immediate
presence, to imply presentation by him personally. It was all
the same presentation by a counsel.”

34-  Asimilar view has been expressed in Suman Santosh Kumar
Patel (supra) wherein it was observed-

B e there is distinction between the 'present' and
'presentation’. Even if the Election Petition was present before
the sub-Divisional Officer on 26.7.1997 even then it cannot
be said that the election petition as required under sub-Rule
(1) of Rule 3 of 1991 Rules was presented by the Election
_Petitioner before the Sub-Divisional Officer on 26.7.1994 as
itis established from the record that it was in fact presented to
the Office Superintendent of the Collectorate Rewa on
23.7.1994 and by evidence no link has been established
regarding the fact that it was taken back from the superintended
on 23.7.1994 and was presented on 26.7.1994 to the Sub-
Divisional Officer. It thus, cannot be held that the Election
-Petition was presented to the Specified Authority on
23.7.1994 by the Election Petitioner himself. Apart from this
it is a settled position of law that if a thing is required to be
done in a particular manner then either it should not be done in
the manner provided for or it should not be done at all. The
- “presentation of Election Petition was not done in the manner -
provided therefore.”

L}

35- Though it iscontended on behalf of respondent no.l. thathe
was very much present when the election petition was filed by his counsel
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and that he has authorised his counsel to file his petition by endorsing the
words 'election petition'in the Vakalatnama, in the considered opinion of this
Court is of no assistance to the petitioner.

36-  The Vakalatnama said to have been executed in favour of the counsel
was the following terms:

“H /¥ M4 o8 TARIPY UIVRY GAAT AR ST / BITeTd
AT /NI ~TIeR a7 feed] aer uarfiiaerd) ar fsef) oRiasta /i
WS AR ¥ qears g gt sria) ar gwet /adie /
Refter / Reg 7 aroefi 3 @ WY wger 597 a1 aama o a7 Oy
FR B ford: sl ety TRy w0 Rig MIeigg TS0 B sioeT Aty
FaT 37 3R oeen € 5 aegsy ¥ o off srfard ar oxd)
IEEF § AN/ Y W W | STaRISUTER v
AR/ / FARY AR N G ARy PRy @), iferer gy, sty
R, Reg St 0 wrdardt @ ser wea ¥ a1 gt yaor 3§
TR, BT, S, WA TRE Td $¥ a1 i o
| W9 WA R A7 S / ) a1 Piues evg wwar | et
YA B I GO | YTRIHY g 07 B¥ arerf wHor § wy of)
FRIATET AMETds 81 9 A4/ T AR W B B Ford arfere ¥ |
| TEGER AR AT & FY ¥ SWFRHYR 3 TE Wi srdar)
gﬁ/sﬁwaﬁwﬁﬁlﬁﬁsﬁwﬁ/@mmwﬂ
1 srferE wfan SuRert w7 st Heley B TR 3 gE
QY el SRR # <= F wewor R B9 W weueT 2
BT SRR AT /AR ERTT | Sifdraer "eTed &1 9% +ff sfisr
B 5 W17 7 39 77 919 B9 @Y <20 ¥ yoewr § wufkerd & T
TE | o WHROT e S ardie Retor ar Rey qerr wwar s
T AT O B Al gFN aawg SRR @ Wi a9
T FreaTfed o Ry forge quf & fvda #1F anofea 7=
S - :

37-  Theauthorization to file an election petition has to be specific and
not by mere endorsement as has been put in the Vakalatnama. It is not an
authorization as is required under sub-Rule (1) of Rule 3 of 1995 Rules
which clearly stipulates that there should an authorisation of writing in favour
of the petitioner for presenting the election petition. '

38-  Thedecisionrelied upon by the petitioner in Renu Shahv. Kant Shirk
Dev Singh: 2010 (4) MPLJ 405, is of no assistance to respondent no.l as—
the same turn on its own fact wherein the order sheet dated 21.7.2010
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specifically recorded that the presentation of {he petition was by election
petitioner who appeared along with the -counsel “amd<® |fea #i #o THO
T iftraear SuRerd 1 .

v 39-  Whereas the same is not the case in hand. Even the respondent no.1
did not put his signature on the order sheet dated 21.7.2010 as would lay
any credence to the submission put forth on behalf of respondent no.1 that

+  hewaspresent and that the election petition was presented by him along with
his counsel. ' -

40- Inview whereof, and taking into consideration the stipulation contained

/" in Rule 8 of Rules 1995 which mandates that if provision of Rule 3 orrule
4 or rule 7 has not been complied with the petitioner shall be dismissed by
the specified officers. This Court is of the considered opinion that the Specified
officer committed grave error inentertaining the election petition not presented
by the election petitioner (respondent no.1).

41- Having thus, considered it is held that the impugned order passed by
the Specified Officer setting aside the election of the petitioner as Member,
Janpad Panchayat, Sammana, is not sustainable in the eyes of law, accordingly
the same is quashed. '

42-  Inthe resuit petition is allowed. However, no costs.
Petition allowed.

LL.R. [2013] M.P., 2617

: WRIT PETITION
i Before Mr. Justice U.C. Maheshwari & M. Justice B.D. Rathi
' - W.P. No. 4020/2013 (Gwalior) decided on 3 July, 2013
- COLLEGE OF SCIENCE & TECHNOLOGY ....Petitioner
Vs.
BOARD_ OF SECONDARY EDUCATION & anr.. .. .Respondents

Constitution - Article 226 ~ Natural Justice - Applications for
eligibility of Ist year students were rejected on the ground of delayed
receipt of the same - No allegation that students were given admission
after cut-off date - Why delay could not-be condoned, reasons should
have been mentioned - Speaking order is the part of natural justice - ~
Matter remitted. (Para 10)
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Casé referred : ‘ -
(2012) 2 SCC 425.

Alok Sharma, for the petitioner.
- J.P. Mishra, for the respondents.

ORDER

' - The Order of the court was delivered by :
B.D. Rarn, J.:- This writ petition N0.4020/2013 has been filed under Article
226 of the Constitution of India being aggrieved by the action of respondents,
whereby applications for eligibility of its First Year students of D.Ed. Course
for 2012-13 have been rejected and returned to petitioner on the ground-of
late receipt of eligibility application, record and fees. Copy of the impugned

order of respondent No.-2 dated 05.06.2013 is Annexure. P-1.

2, As perthe petitioner’s case, peti.tioner is running the course of Diploma
in Education and is recognized by the National Council for Teachers Education
and is affiliated to respondent No.1 Board of Secondary Education, Madhya

Pradesh, Bhopal. Copy of recognition order dated 24.12.2008 is Annexure

P-3. Name of petitioner is also reflected in the Iist of recognized institutions
on the website of N.C. T.E. Copy of relevant part of list is Annexure P-4 in
which at $.No.170 name of petitioner has been reflected. It has also been
mentioned in the petition that name of petitioner also appears in the list
(Annexure P-5) of affiliated institutions by respondent No.1 for the year 2012-
13. The students for First Year Course of D.Ed. were admitted. Admission list
was submitted by the petitioner to respondents on 25.05.2013 by Annexure
P-6. Thereafter, the enrolment and eligibility fees for the students was deposited
by the petiti _

application for. enroliment and eligibility of students were forwarded by
petitioner to the respondents on 29.05.2013 by Annexure P-7. Last date of
submission for admission list of First Year D.Ed. students was fixed by
- Tespondents.as 07.06.2013 by Annexure P-8. Thereafter, the examination

. forms of students of first year and second year both have been submitted by

ioner through Bank Challan on 29.05.2013 and copies of the.

%
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the petitioner after uploading through online on 11.06.2013 received by
respondents on 13 06.2013 (Annexure P-9) and because last date for
submission of admission list was fixed by the Board as 07.06.2013, therefore,
in view of this date it is crystal clear that the enrolment and eligibility fees for
the students which was deposited by the petitioner on 29.05.2013 through
Bank Challan was well within time. But, in spite of that, arbitratory order
Annexure P-1 was passed by resinonderit No.2 on 05.06.2013. '

3. The petitioner p-rayed for the following reliefs by this writ petition :-

")  That,this Hon'ble Court may kindly be pleased to allow

+ this petitionand impugned order/action contained in Annexure
P-1 may kindly be declared as illegal and the same may kindly
be quashed. f

(I) That, respondents may kindly be directed to accept
the enrolment and eligibility application forms of students of
petitioner and further be directed to allow the studentsto .
appear in the examination of D.Ed. 1st year going to be held

in July, 2013.

"(II)  Any other relief, which this Hon'ble Court may deem
fit and proper may also be given to the petitioner along with
Costs." - o -

4. As per the returnt filed by respondents on 28.06.2013, the only -
~objection which has been faised by the respondents is that eligibility fees was
deposited on 29.05.2013 by the petitioner whereas the last date for this’
purpose was 15.05.2013 which was further extended upto 24.05.2013.
Therefore, the eligibility forms of 46 students were rejected by the respondents. .
It was also mentioned that last date 07.06.2013 was fixed for submitting
admission list by online. Admission list which could be filed by online upto
07.06.2013 means admission list only of those students to whom eligibility was
already granted. In absence of eligibility, students or any institution cannot be
permitted to submit examination form for first and second year examination of
D.Ed. course and ultimately prayer for dismissal of writ petition has been made.

5. Arguments heard. -

6. Itis éu_bmitte:i by learned Advocate Shri Sharma on behalf of the
petitioner that in fact any particular date for submission of enrolment and
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eligibility applications and fees have never been communicated or published
or informed by the respondents. It is also submitted that when last date was
fixed as 07.06.2013 for submitting admission 1ist by online process then
impugned order Annexure P-1 dated 05.06.2013 has been passed arbitratorily
and against the principle of natural Justice by the respondents,

7. On the contrary, it is argued by learned counsel Shri J.P, Mishra on
behalf of the respondents that last date for filing enrolment and eligibility forms
and fees was fixed as 15.05.2013 and thereafter time was extended upto

24.05.2013 by issuing letter No.823/9%./2013 dated 06.05 .2013 and letter

No.829/4./2013 dated 17.05.2013 respectively by the respondents and this
fact was very well within the knowledge of petitioner, therefore, enrolment
forms and eligibility fees filed after passing the date fixed for, could not be
accepted by the respondents, hence, the order Annexure P-1 dated 05.06.2013
Wwas rightly passed. It was also argued by learned counsel Shri Mishra that
last date 07.06.2013 was not fixed for submitting enrolment and eligibility
fees but that date was fixed to file list of admission of students to whom
enrolment and eligibility has already been granted by the Board. It is also
argued that petition be dismissed because such type of relief cannot be granted
in view of principles laid down in Adarsh Shiksha Mahavidyalaya & Ors.
Vs. Subhash Rahangdale & Ors. [(2012) 2 SCC 425] especially in para
87(xvi) at page 487.

8. In view of contentions advanced by both the pafties, record has been
perused. .

9. Although in impugned order Annexure P-] dated 05.06.2013 it was
mentioned that last date 15.05.2013 was fixed for filing enrolment and eligibility
form and fee by letter No. 823/4.41./2013, dated 06.05.2013 and thereafter
this period was extended upto 24.05.2013 by letter No. 829/95/20] 3, dated
17.05.2013. But, neither the copy of these letters were filed nor the receipt of

Madhyamik Shiksha Mandal, Madhya Pradesh, Bhopal was issued by
Principal of, the petitioner's college in which it was clearly mentioned that il
today college has not recejved any letter in regard to date for filing/depositing
the eligibility fees. Petitioner has deposited Rs.13110/- 0n 29.05.2013 in State
Bank of India, Branch J; ayendraganj by Challan No.037388990 for 46 students
@ Rs. 285/- per student. The fact of receiving letter dated 29.05.20 i3

ER
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(Annexure P-7) through respondents is clearly evident from order Annexure
P-1 passed on 05.06.2013 by respondents itself.

10.  Apart from this, for the sake of arguments if we are agreed that last
date was 24.05.2013 for submitting the list of students along with requisite
eligibility fee, even then reasons, why delay could not be condoned, should
have been mentioned in order Annexure P-1 for refusal to accept the eligibility
fee of 46 candidates, speaking order should have been passed by respondents,
keeping in mind the principle of natural jusrtice and future of 46 students.

11.  Itisnotthe allegation of respondents that all these abovementioned
46 students were provided admissions in'colle ge after the date fixed for and
against the norms. Not only this the facts mentioned in para 5.2 of the petition
"that the students for first course of D. Ed. were admitted in the petitioner's
institution as per the prescribed procedure of respondents and principle Govt.
Higher Secondary School Sakhani District Gwalior was appointed as
departmental representative to supervise the admission process. The admission
list was submitted by the petitioner vide covering letter dated 25.5.2013 before
the respondents. The Copy of which is annexed and marked as Ann.P.6."
were also not denied by the respondents in their return,

12. So far as the principles laid down by Apex Court in Adarsh Shiksha

- Mahavidyalaya case are not applicable in this particular case. In para 87(xvi)

at page 487 it is mentioned that;- .

"The student admitted by the recognized institutions otherwise
than through the entrance/eli gibility test conducted in
accordance with the admission procedure contained in para
3.3 of appendix 1 to the regulations are also not entitled to
appear in the examination conducted by the examining body
or any other authorized agency.”

13. But, this is not the dispute of any party in this case. Therefore,
respondents cannot be benefited. '

14. In view of the discussions mentioned above we are of the considered
view that this petition should be disposed.of with a short direction.

15. Looking to the facts and circumstances of the case, petition is disposed
of with a short direction that if petitioner prefer a representation to the
respondents in regard to the dispute raised in this petition within a period of
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two days since today i. e. 3.7.2013 then representation be decided before the .

date of commencement of examination and if it is found that all the 46 students
can be allowed to appear in examination by condoning the delay may be by
imposing late fees on them or otherwise, then appropriate directions be issued
to petitioner in a way so that petitioner could be able to deposit the same.

16.  No.order as to costs. C.C. today. .
Perition disposed of.

L.L.R. [2013] M.P., 2622
WRIT PETITION
Before Mr. Justice A.K. Shrivastava
W.P. No. 3768/1999 (Jabalpur) decided on 3 July, 2012

RAJENDRAPRASAD PATHAK .- ...Petitioner
Vs, . ' _
UNION OF INDIA & ors. - ...Respondents

Insurance Act (4 of 1938), Section 45 - Repudiation of claim by
insurer - Assured concealed the reality that she was suffering from

renal disease at the time of obtaining policy - It is gathered from bed °

" head ticket that she was a patient of chronic renal failure forl the last
four years - Policy can be repudiated. (Para 9)
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Cases referred :

AIR 1985 SC 1265, W.P. No. 7269/2002 de01ded on 23.11.2006, -

AIR 1986 Kerala 201, AIR 2001 SC 549.

B.K. Pandit, for the petitioner.
D.K. Dixit, for the respondents No. 2 & 3.

ORDER

A.K. SurivasTavA, J.:- By this petition under Article 226 and 227 of
the Constitution of India the petitioner has challenged-the action of the =

respondents 2 and 3 by which the claim of the petitioner to benefit him from

A
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the death insurance policy of his mother has been denied.

2. In brief, the case of the petitioner is that his mother, namely, f’avitra
Devi Pathak (hereinafter referred to as "the assured”) took the-death claim
policy No.370725612 (for short "the policy") and signed the proposal and

- personal statement for insurance on 27.2.1995. However, unfortunately she

died within two months on 21 .4.1995 in the M.P. Electricity Board Hospital,

Jabalpur, Thereafter, on being approached by the petitioner to respondent.

No.2, Senior Divisional Manager to provide benefit of the policy, the said
respondent vide letter dated 31.3.1999 (Annexure P-1) declined to provide
such benefit on the ground that there was material concealment of fact at the
time when the proposal to obtain policy was submitted by the assured and on
the basis of wrong and false information in regard to her health the policy was
obtained. The petitioner against the order of the respondent No.2, Senior
Divisional Manager, filed a departmental appeal before the Regional Manager,
LIC, Bhopal (respondent No.3) vide appeal memo dated 10.5.1999
(Annexure P-3). The appellate authority (respondent No.3) on 10.5.1999

. intimated the pefitioner that his appeal shall be decided immediately but till
" the date of filing of the petition (i.c. 17.8.1999) the appeal was not decided

and hence, the present petition has been filed and it has been prayed by the
petitioner that because the assured was holding a valid policy and on account

" of her death, the petitioner is entitled for the claim under the policy.

3. All therespondents have filed a joint return and raised the plea of dismissal
of the petition because alterative remedy to file the civil suit is available. On
merits it has been contended that deliberately incorrect information in regard to
health was supplied by the assured stating that she did not remainll for last five
years with a disease which was persisting for more than a week; she was never
admitted in any hospital for surgery; she is not suffering from any ailment of lever;
abdomen, heart, lungs, kidney and brain etc. and she is also not suffering from
diabetes, tuberculosis, high or low blood pressure etc. According to the stand
taken in the return; the assured/deceased was a chronic patient of renal disease. It
is further stated in the return that the appeal filed by the petitioner had already
been dismissed on 4.9.1999 and it has also been intimated vide order contained
in Annexure R-/2(4) to the return, Hence, it has been prayed in the return that the

petition be dismissed. “ -

4. The contention of Shri Pandit, learned counsel for the petitioner is that the
policy was obtained on 27.2.1995, however, after two months all ofa sudden the

b
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assured sustained heart attack on 18.4.1995, as a resuit of which she was admitted
in M.P. Electricity Board Hos'pital, Jabalpur where she breathed her last after
three days on 21.4.1995 on account of cardio respiratory arrest. According to
learned counsel, the assured was not aware that she was suffering from any chronic
renal disease and therefore, in the proposal form she answered the question in
niegative and therefore, since the assured was fully covered under the policy the
petitioner is entitled for the claim under the policy.

5. On the other hand, Shri Dixit, learned counsel for the respondents
submitted that deliberately the assured concealed that she is a chronic patient
of renal disease and by submitting false information the insurance policy was
obtained and therefore, the claim of petitioner under the policy cannot be
accepted. It has also been put forth by him that since there is factual dispute,
the petitioner should have filed the civil suit. In this regard he has placed reliance
on the decision of Supreme Court, Life Insurance Corporation of India
and others vs. Smt. Kiran Sinha, AIR 1985 SC 1265. By placing reliance
on single Bench decision of this Court Shyam Suider Tripathi vs. Life
Insurance Corporation of India and another, W.P. N6.7269/2002 decided
on 23.11.2006 by Hon'ble Mr. Justice Dipak Misra (as His Lordship then
was) it has been submitted that if the assured at the time of obtaining the
policy has concealed the ailment etc. then after the death of the assured heirs
are not entitled for the claim under the policy. On these premised submissions
it has'been prayed that this petition be dismissed.

6. Having heard learned counsel for the partiés I am of the view that this
petition deserves to be dismissed. )

7. "Although normally the claimant should have filed a civil suit because there
is factual dispute but in the present case the stand of the respondents appears to
be correct that at the time of obtaining the policy the assured concealed the reality
that she was suffering from renal disease. On bare perusal of the bed-ticket
(Annexure R-2/(3)) of the M.P. Electricity Board Hospital, Jabalpur where the
assured was admitted on 18.4.1995 it is gathered that she was a patient of CRF
(Chronic Renal Failure) for last four years. Learned counsel for the petitioner
submits that assured was not aware that she is suffering from such ailment. To me,
if she was a chronic patient of renal failure for last four years certainly she must not
be healthy and must be having some complaint in that regard and therefore,
according tome; since she deliberately did not disclose in the proposal form that
she is suffering from renal disease, I am of the view that her heirs are not entitled
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for the claim under the policy after her death.

8. Admittedly, the death policy was obtained on 27.2.1995 and after
within two months therefrom the assured had died in the hospital on 21.4.1995.
In the decision of Shyam Sunder Tripathi (supra) reliance was also placed
on the Division Bench decision of Kerala High Court, P. Sarojam vs. L.I:C.
of India, AIR 1986 Kerala 201 in which it was held that even before obtaining
death policy Medical Officer of the Corporation had certified the life assured
as good would not be of any consequence. The false answers to the question
in the proposal form given by the assured relating to the state of her health
vitiate the contract of insurance and according to me the insurer is entitled to
repudiate the policy and to decline the payment. To me, it was the duty of the
assured to disclose material facts because it continues right upto the conclusion
of the contract.

9. If there is any misrepresentation or suppression of material fact the
insurer certainly has a right to repudiate the claim made under the policy which
was obtained under the suppression of true facts. In this regard, I may
profitably place reliance on the decision of Supreme Court Life Insurance
Corporation of India vs. Smt. Asha Goel, AIR 2001 SC 549.Since the
assured was suffering from renal disease for last four years before she was
admitted in the hospital, according to me, material facts have been suppressed
and therefore, the petitioner is not entitled for any relief.

10.  Forthe reasons stated herein-above, this petition fails and is hereby
dismissed with no order as to costs.

" Petition dismissed.

L.L.R. [2013] M.P., 2625
: . WRIT PETITION
Before Mr. Justice P.K. Jaiswal & Mrs. Justice S.R. Waghmare
W.P. No. 1198/2004 (Indore) decided on 19 August, 2013

MARICO INDUSTRIES LTD. ....Petitioner

Vs.
STATEOFM.P. & ors. . : - ...Respondents .

Entry Tax Act, M.P. (52 of 1976} - Charging Section - "Mediker"
and "Starch"” - Mediker and Starch have not been classified under
Entry Tax Act nor are covered under Schedules I & II - Charging
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Section has to be taken into consideration - "Mediker" is basically a
medicinal product but is used as shampoo - However, its period of
treatment is four weeks and shampoo is not used generally forwashing
hair and therefore, principle of ejusdem generis is not applicable - Itis
out of the purview of Schedule III and cannot be taxed since both
"Mediker' and 'Starch' are used in preduction of further products and
not meant for sale - As article is not taxable goods under the statute
then the provisions of Entry Tax Act cannot be attracted - Petition N
allowed.~ i (Paras 8 & 9)
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Cases referred : .

1990-(027-ECR-0406-CEGAT, (1975) 36 STC 191(SC), (1981)
21 CTR (SC) 138, 142 Income Tax Reports (Vol.XL), 596 Sales Tax Cases
(Vol.137), (2013) 8 STD 1, 1989(39) ELT 468.

H.Y Mehta, for the petitioner.
Mini Ravindran, Dy. G.A. for the respondents/State.

ORDER

The Order of the court was delivered by
MRs. S.R.WAGHMARE, J.:- By this writ petition under Articles 226 and 227
of Constitution of India, the petitioner Marico Industries Ltd. has challenged
the order dated 05.01.2004 passed by Additional Commissioner Commercial
Tax in revision case No.80/03/Ind/Entry Tax.

02.  Brief facts giving rise to the petition are that the petitioner is a .
manufacturer of hair oil, edible oil, Mediker, Starch and other products for
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sale in M.P. and is the rcgistered dealer under M.P. Commercial Tax Act
1994 (Origimally M.P.G. Sales Tax Act), and being a dealer is liable to be
assessed under the M.P. Entry Tax Act 1976 (hereinafter called E.T. Act) for
brevity. The assessment years for E.T. Act for the products 'Mediker’ and
'Starch' in the petition pertains to period 01.04.1999 to 31.03.2000 and for

" the same relevant period under the Commercial Tax Act 1994 (hereinafter

called C.T. Act) for brevity, ‘Mediker’ was an item chargeable (including
surcharge)@6.9% upto December 1999 and @9. 2% from January 2000
onwards, under the item ‘drugs and medicine’ under Schedule II part VIL
However, if the product is treated as Shampoo i.e. toilet or cosmetics then it
i§ chargeable @13.08% and Counsel urged that such a classification is not all
attracted in the present case, since ‘Mediker” is an anti-lice treatment product.

Secondly, Starch’ although chargeable under the C.T. Actisnota
‘Chemical’ as per the Counsel for the petitioner, chemical is a separate entry

" under the E.T. Act and starch is not included in schedule Ior schedule 11

under the Act. - e

03.  Counsel for the petitioner contented that the petitioner has regularly
filed return from time to time under both the Acts and paid the taxes as required
and it is also not in dispute petitioner is a ‘Dealer’ liable to pay tax under
Section 3(1)(a) of E.T. Act only if the goods so brought in are items shown in
schedule I or II of the Act, however under the schedules I and II of the E.T.
‘Act ‘medicine and drugs’ and “starch’ are not mentioned and these products
are brought from outside Madhya Pradesh but they are not for sale and also
since they do not find mention in the schedules they do not attract the
provisions of the E.T. Act. Hence, the petitioner filed an application for
exemption. It was vehemently contended by the Counsel for the petitioner
also-that 'Mediker' is the medicine and drug in Commércial Tax Act and
“Starch’ as such is ‘Starch’ and not a chemical. In the assessment proceedings
by respondent No.3 Assistant Commercial Tax Officer agreed with the
contention of the Counsel for the petitioner. However, the contention was not -
acceptable under the Entry Tax Act and vide Annexure P/2 respondent No.3

“has wrongly disallowed the claim for exemption under the E.T. Act. Being

aggrieved by the order the petitioner had also filed revision before respondent
No.2 Additional Commissionér, Commercial Tax and the respondent No.2
upheld the order of respondent No.3 vide Annexure P/1. The respondent
No.2, however, treated as Mediker as item of ‘drugs and medicine’ chargeable
at @6.9% upto December 1999 and @9.2% for “Starch’ as ‘Starch’ and not
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as chemical under Commercial Tax Act vide Annexure P/5 and being aggrieved
the petitioner has filed the present petition.

04.  The main contention of the Counsel for the petitioner is that it is
still the question whether the ‘Mediker’ is to be classified under an item
“drugs and medicine’ under the M.P. Commercial Tax Act also and *Starch’
is not to be treated as the Chemical under the E.T. Act. Counsel stated
that once it was accepted in the main case of the Commercial Act that
Mediker was under the entry lice medicine although used as shampoo for
washing hair it could not be purely treated as shampoo. Moreover under
Commercial Act, it would have been assessed @13.8% instead if @6.9%
or @9.2% as held by the Commercial Tax Officer. Counsel prayed that
the impugned order Annexure P/1 and Annexure P/2 including the demand
notice be quashed or set aside. To bolster his submissions Counsel relied
in the matter of Collector of C.Ex. V. Pharmasia (P) Ltd. 1990-(027-
" ECR-0406-CEGAT to state that in the said maitter, the Collector appeals,
held that we further observe that the medicinal use of the product is not
its subsidiary function but is the only function. Therefore, the classification
of the product under 33.05 is ruled out. Since we have already held that
the product is classifiable as medicament under 30.03 by virtue of note 1

(c) to Chapter 38 the product cannot be classified under Chapter. 38.

[paras 16, 17, 20 and 21]. Counsel relied in the matter of The State of
Tamil Nadu V. M.K. Kandaswami and others [1975]136 STC 191 (SC)
to state that whether under the charging section the goods purchased are
‘goods for sale or purchase of which is liable to tax under this Act has to

be decided first i.e., the touch stone is the charging section; and by
exclusion or implication; goods, the sale and purchase of which it may be
totally exempted from has to be considered in this light.

'05.  More or less the same principle is enunciated in the matter of
Commissioner or Income Tax Vs. B.C. Srinivasa Setty (1981) 21 CTR
(SC) 138. Further. Counsel felied on Commissioneror Income Tax,
Bombay City V. Elphinstone Spinning and Weaving Mills Co. Ltd 142
Income Tax Reports (Vol. XL) to state that if the words of a taxing statute

. fail, then so must the tax. The Courts cannot, except rarely and in clear

cases, help the draftsmen by a favourable construction. Counsel submitted

that an item Mediker was not mentioned any of the schedules and if we
look to the charging section in the tax i.e. it fails and if the taxing statute

fails, then so must the tax. Counsel also relied in the matter of

'
1

k'S

it



~

I.L.R.[2013]M.P. Marico Indus Ltd. Vs. State of M.P(DB) 2629

Commissioner of Central Excise Pondicherry V. ACER India Ltd. 596
Sales Tax Cases (Vol 137) Counsel submitted that Apex Court has held
in the charging section, language according to its natural meaning has to
fairly and squarely hit the classification, and is to be considered. They
cannot tax by implication; the liability must fall within ambit by clear words.
Counsel relied on Grasim Industries Ltd. v. Collector of Customs,
Bombay (S.C.) 349 to state that when classification included specified
‘and the other items’ but they do not refer to items of the same genus
then the principle of ejusdem generis is not applicable i.e. words must
be enumerated in the statute or words must follow the genus term and the
" legislature intent has also to be considered. )

06.  Inthe present case Counsel submitted that Mediker contains an
active ingredient permethrin which is used to paralyse the insect lice,
thereby killing it and although it is used in the form of shampoo; it is not
purchased for washing hair generally. Besides Mediker is one of the
ingredient used in a shampoo and Counsel submitted that the genus has
to be considered and expressions ‘other’ and ‘and the like’ ‘other’ could
not be equated to the words ‘similarly’ as laid down in Grasim Industries
(supra). Counsel submitted that the Apex Court held in the matter of
Tata Sky Ltd. V. State of M.P. and others (2013) 8 STD 1 that it is well
settled that if the collection machinery provided under the Act is such
that it cannot be applied to an event, it follows that the event is beyond
the charge created by the taxing statute and submitted that E.T. Act could
not apply beyond verge of the charging section.

Counsel for the petitioner submitted that Starch as well as Mediker
has already been considered as being exempted for E.T. Act by Assistant
Commercial Tax in the case of the petitioner himself in the subsequent years
2000-01, 2001-02, 2002-03 and 2003-04 and in this light also the two articles
are not under the purview of the schedule Il and do not attract E.T. Act
liability as held by the Courts below.

07.  Per Contra, Counsel for the respondents/State has fully suppofted
the orders and the judgments of the lower Courts and stated that there are
based propeér classification of the articles stating that the '"Mediker' was
properly used as shampoo, which is classified E.T. Act schedule II as
‘cosmetic’ and was liable to tax. And stating that ‘Starch’ has been duly
classified by the authority under the head of chemieal along with the articles
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colour fix. Besides the petitioner failed to produce any evidence in the Courts
below regarding the said articles being otherwise and hence no fault can be
found by the classification as accepted by lower Courts. Counsel submitted
that inthe impugned order Annexure P/3 in the case of Sunny Industries v.
Collector of Central Excise [1989 (39) ELT 468] stated that the evidénce.
laid before the Collector included that publication ‘Manufacture of Beauty
Products’ (pages 110 to 112, SBP) and argued that antibacterial and anti
dandruff shampoos were considered as shampoos only. Counsel prayed that
the petition was without merit and the same be dismissed as such.

08. Having bestowed.of our anxious consideration to the above . .

submissions and to the record and the impugned orders, we find that
‘Mediker’ and ‘Starch’ admittedly having not been classified under the
Entry Tax Act nor is it covered under schedules I & II of the said Act.
Then undoubtedly the charging section is to be taken into consideration
and requires to be interpreted. The Apex Court held already directed
that the goods may be charged under the charging section by exclusion or
implication and in the present case it has to be considered on the touch

-stone of the charging section by implication. ‘Mediker’ is basically a
medicinal product but is used as shampoo, however, its period of treatment
is four weeks and the shampoo is not used generally for washing hair
and, therefore, the principle of ejusdem generis is not applicable [(Grasim
Industries Ltd. (supra) relied on] and in this sense, it is not the cosmetic
and, therefore, both the respondents No.2 & 3 Additional Commissioner
Commercial Taxes & Assistant Commercial Tax Officer have erred in
charging Mediker and Starch under the Entry Tax Act. Moreover it is
also out of the purview schedule III cannot be taxed since both ‘Mediker’
as well as “Starch’ are used in the production of further products and not
meant for sale as is being projected.

09.  Inthis view of the matter, we find that the interpretation of the charging
section by implication also must be followed in the strict sense, ifthe article is
not taxable goods under the statute then the provisions of Entry Tax Act cannot
be attracted. The Writ petition No.1198/2004 is, therefore, allowed and orders
of both the Courts below impugned Annexure P/1.and Annexure P/2 along
with the demand notice are hereby quashed. :

Counsels fees, if certified.

‘Petition allowed,

~
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WRIT PETITION
Before Mr. Justice Sujoy Paul
‘W.P. No. 8368/2013 (Jabalpur) decided on 20 September, 2013

SOUTH EASTERN COAL FIELD LTD. ..-Petitioner
Vs. ‘
UNION OF INDIA ...Respondent

A. Industrial Disputes Act (14 of 1947), Section 3 - Works
Committee - Requirement of constitution of works committee depends
on-general or special order by appropriate Govt. - As an order has
been issued by the Govt. therefore, it is obligatory on the part of the
petitioner to constitute the Works Committee. (Para 10)

& Feifire fare FRaT (1947 &7 14), 9T 3 — FYB
vty — sIfif® wfify @ wom 3 aravrear, wfha SRR @ W AT
fagty gy w R Bidfl @ - g weR ERT aRkw W R W
gufery, Fiffe wiifa 1fog w=m o & fad qegard 2

B. Industrial Disputes Act (14 of 1947), Section 36-B -
Power fo Exempt - Exemption from constitution of works committee
can be granted by applying the test that whether there exists adequate
provision for investigation and settlement of industrial disputes in
respect of workmen - Application for exemption was required to be
decided considering that whether the committee mentioned by
petitioner is well equipped and suitable which can investigate and settle
the industrial disputes of workmen - As the application for grant of
exemption has been rejected only on the ground that constitution of
works committee is a statutory requirement therefore, matter is
remanded back to decide the applicdtion of exemption afresh in the
light of Section 36-B of the Act. . (Paras 11 to 14)
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FefieR fear T f5 wiffe afify o1 7w, wrph sdar & st safag
Ffrfrem &Y arT 36! @ ety F 9 AR @ Ffvfag o< 3 fare wmen
gfad e -

C. Interpretation of statute - Reasons - Reasons assigned
in impugned order are to be seen - Any other reason by way of reply or

counter affidavit cannot provide strength to impugned order. (Para 14)
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Cases referred :

(1994) 3 SCC 1, (1978) 1 SCC 405, 2002 (2) MPLIJ 366, (2003)
6 SCC 545. ‘

Indira Nair with Rajas Pohankar for the petitioner.
O.F. Namdeo with Praveen Namdeo, for the respondent.

ORDER

Susoy PAuy, J.:- These batch of petitions are analogously heard on
the joint request of parties. Since similar question of facts and law are involved,
the matters are decided by this common order.

The facts are taken from WP No. 8368/2013-

2. By filing these petitions under Article 226 of the Constitution the
_ petitioner has called in question the legality, validity and correctness of the
order dated 20th March, 2013 (Annexure P/1). By this order, the request of
Coal India Limited for exemption from requirement of formation of works
committee was rejected by the Ministry of Labour and Employment.

3. The case of the petitioner is that Coal India Ltd. has multilevel redressal
mechanism. In this mechanism, prevailing since time immemorial, workmen
can get their grievances redressed. Learned senior counsel Mrs. Nair contended
that a Joint Bipartite Committee for Coal Industry (JBCCI) was constituted
way back on 11.12.1974. Five Central trade unions viz. INTUC, BMS, HMS,
AITUC and CITU are the members of JBCCI. The grievances of the workmen
are redressed in the meeting of JBCCI, Attention of this Court is drawn on
another committee, namely, Joint Consultative Committee (JCC). It is
contended that JCC exists at unitlevel, area level and headquarter level. Issues

=
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which remains unaddressed at unit level are brought to area level and then to
the Headquarter. JCC consists of trade unions, leaders of all recognized trade
-unions as well as representatives from management. After due deliberation in
session, the disputes are resolved in in-house mechanism. It is further
contended that their exists a Welfare Board having representation of members
of central trade unions and Coal Company comprising of CMD, Functional
Directors and HOD of concerned department. This forum decides the budget,
allocation of fund, fixing priority of expenditure with reference to needs of the
‘employees, sets target for medical, housing, constructions and repairing etc.

4. - Inaddition to aforesaid, it is contended that industrial relation meetings
are held in regular intervals between the management and central trade unions at
the area and unit level, The meetings are regularly convened to redress the
grievances of workmen, Mrs. Nair, Jearned sénior counsel submits that there exists

. aunique feature of of alternative effective institutional mechanism for redressal of

grievances in Coal India which is not available in various other industries including
BSNL and railways. It is contended that a bare perusal of the Code of Conduct
Annexure P/3 makes it crystal clear that decision was taken to strengthen and
develop participation system and continue it at all levels. It is contended that a
minute reading of code of conduct makes it clear that all possible industrial disputes
can be taken care of and resolved in the aforesaid mechanism.

5. The respondent issued the order dated 23.12.1994 (Annexure R/1 A.
The respondents directed to constitute the works committee under section 3
of Industrial Disputes Act, 1947 (ID Act). The Coal India Ltd. preferred a
representation seeking exemption under section 36 (B) of the ID Act from
constituting works committee. The said representation was rejected on
24.02.2000 (Annexure R/4). Thereafter WP No. 18574/2010 was filed by
Jan Shakti Koyla Mazdoor Sangh. This Court disposed of the said petition
on 12.01.2011 and directed the respondent No.6 to decide the representation
seeking formation of works committee. The Coal India Ltd. filed review
petition No. 323/2011 seeking review of that order . This Court rejected the
said review petition on 15.07.2011 by holding that this Court has not expressed
any opinion on the merits and merely directed to decide the representation.
There is no error apparent on the face of the record which needs review.

6. The grievance of the petitioner is that after that the statutory officers of
respondent department started action under section 34 of the ID Act. Criminal
proceedings were lodged against the statutory officers of the petitioner company.
Thereafter Coal India preferred another representation seeking exemption from
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constituting works committee in CIL and its subsidizry companies. This Courtin
WP No. 3564/2013 passed an order dated 13.03.2013 (Annexure P/19). By the
said order, the petition was disposed of with the direction to the respondent No.1,
Ministry of Labour, to decide the representation preferred on behalf of the CIL
seeking exemption from the applicability of section 3 of the ID Act within stipulated
period. Till such decision is taken, show cause notices were directed to be keptin
abeyance. By the impugned order, application seeking exemption under Section
36B is rejected by the respondent. This order is called in question in four writ
petitions which are WP No. 8368/2013, WP No. 12379/2012, WP No. 14791/
2013 and WP No. 15657/2013. '

7. Criticizing the impugned order, Mrs. Nair submits that in the order it is
mentioned that works committee is a statutory requirement and such
requirement cannot be substituted by bipartite committee or welfare committee.
She submitted that reasons assigned are not in consonance with the relevant
considerations mentioned in section 36 (B) of the ID Act. By taking this Court
to various documents i.e. memo of agreement Annexure P/2 dated 11th
December, 1974, code of conduct dated 03.08.1994 and joint resolution of
office bearers of all Central Trade Union Annexure P/7 it is contended that
there exists effective institutional alternative redressal mechanism in CIL and
therefore respondents should have granted exemption to the petitioner.

8. Per Contra Shri O.P. Namdeo, learned counsel for the respondent
submits that section 3 of ID Act is 2 mandatory provision. The petitioner is
under a statutory obligation to constitute a works committee and there is no
infirmity in the impugtied order inasmuch as other bodies like bipartite or welfare

committee cannot substitute the statutory functionary of works committee. He L e

further submits that exemption was earlier rejected on 24.02.2000 (Annexure
R/4) There is no illegality in proceeding against the officer of the petitioner
company because they have not followed mandatory provision of ID Act.
Criminal proceedings can be initiated because of said violation. He placed
reliance on section 34 of ID Act in this regard. He further submits that in WP
" No. 18547/2010 direction was issued to decide the representation and
according to that the officers of respondents proceeded against the statutory
officers of the petitioner for not following the mandate of section (3) of the
Act. At the cost of repetition, Shri Namdeo placed heavy reliance on section
3 of the ID Act. He submits that it is mandatory in nature and petitioner cannot
escape from the constitution of said statutory committee. By drawing attention
of this Court on para 17 of the return, it is contended that these are the reasons
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on which the represe

9.

10.
is in consonance with the requirement o
the rival contentions of the parties at bar,

No other point is raised b—;_lcamed counsel for the parties.
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ntation of the petitioner wasrej ected by Annexure P/1.

I have heard Jearned counsel for the parties and perused the record.

The basic question is whether the Annexure P/1 passed by respondent -

relevant provision, which reads as under:

S.3. Works Committee.- (1) In the case of any individual
establishment in which one huhdred or more workmen are
employed or have been employed on any day in the preceding
twelve months, the appropirate Government may by general
or special order require the employer to ¢onstitute in the
prescribed manner a Works Committee consisting of

representatives of employers and workmen engaged in the

-establishment so however that the number of representatives

of workmen an the Committee shall not be less than the number
of representatives of the employer. The representatives of the
workmen shall be chosen in the prescribed manner from among

*the workmen engaged in the establishment and in consultation

withi their trade union, if any, registered under the Indian Trade
Unions Act, 1926 (16 of 1926)

(2) Itshallbe the duty of Works Committee to promote
measures for securing and preserving amity and good relations
between the employer and workmen and, to that end, to
comment upon matters of their common interest or concern

and endeavour to compose any material difference of opinion
in respect of such matters.

~ 36 B. Power to exempt-Where the appropriate Government

is satisfied in relation to*any industrial establishment or
undertaking or any class of industrial establishments or
undertaking carried on by a department of that Government
that -adequate provisions exist for the investigation and
settlement of industrial disputes in respect of workmen
employed in such establishment or undertaking or class of
establishments or undertakings, it may, by notification in the

£1ID Act, 1947. Before dealing with
I deem it proper to reproduce the
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Official Gazette, exempt, conditionally or unconditionally such
establishment or undertaking or class of establishments or
undertaking from al] or any of the provisions of this Act.

B (Emphasize supplied)

“ A bare perusal of section 3 of ID Act makes it crystal clear that the law
makers have employed the word “may” in section (3). In the considered opinion
of this Court, it is an enabling provision. The appropriate Government may by
general or special order require the employer to constitute a works committee,
It goes without saying that in given facts and circumstances the Central
Government may not require or direct the employer to constitute a works
committee. If requirement of constitution of works committee would have
been a mandatory requirement, the law makers would not have used the word
* appropriate Government may....”. The constitution of works committee
becomes a requirement only when a general or special order is issued by
Central Government. It is not in dispute in the present case that the order in.
this regard was issued on 23rd December, 1994 (Annexuge RIA). Pursuant
to this order, it became obligatory on the part of the petitioner to constitute a
works committee, Section 36(B) gives power to appropriate Government to
grant exemption from all or any of the provisions of the ID Act. The key
words of this provision are - “ ppropriate Government is satisfied that
adequate provision exists for the investigation and settlement of industrial

»”

disputes in respect of workmen....” The appropriate Government was

required to apply its mind about availability of adequate provision with the
employer for the purpose of investi gation and settlement of industria] disputes
inrespect of workmen, Appropriate Govt, can be satisfied only when it applies
its mind on the basis of relevant consideration in the context of relevant statute.
The Apex Court in (1 994) 3 SCC (S.R. Bommai and others Vs. Union of
India and others) opined as under- - - =

“Hence itis not the personal whim, wish, view or opinion or the ipse dixit
of the President dehors the material but a legitimate inference drawn from
the material placed before him which Is relevant for the purpose. ”

In the context of section 36B, the respondent was required to examine whether
the alternative institutional mechanism relied upon by CIL fulfills the requirement
of exemption

I1.  Onreading section 3 and section 36(B) of the ID Act conjointly, it is
crystal clear that requirement of constitution of works committee depends on
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general o special order by the appropri\ate Government. Even if such general

_or special order for constitution of works committee is issued by the

appropriate government, the said requirement can be exempted by exercisirig
the power under section 36(B) of the Industrial Disputes Act. Test for deciding
the question of exemption is whether there exists adequate provision for
investigation and settlement of industrial disputes in respect of workmen. Thus
the litmus test on which the application of the petitioner was required to be
decided was whether the provision and committee mentioned by petitioner
are well equipped and suitable which can investigate and settle the industrial
disputes of workmen, It is apt to quote the impugned order which reads as
under- ' .

Dated, New Delhi, the 20.03.2013.

Office Memorandum

Subject: Exemption from the provisions of Section 3 of the
industrial Disputes Act, 1947 regarding constitution of
"Works Committees' in the Coal India Ltd. and its
subsidiary companies. .

- The undersigned is directed to refer to the correspondence resting
with Ministry of Coal O.M. No. 49012 /1 /2011-PRIW-], dated 25.02.2013
on the above mentioned subject and to say that the proposal of Ministry of
Coal for granting exemption from the provisions of Section 3 of the Industrial
Disputes Act, 1947 has been examined in this Ministry:

2. In this connection it is clarified that constitution of the "Works

Committee' is a Statutory requirement enshrined in the Industrial Disputes
Act, 1947 arid this cannot be substituted by other bipartite Welfare Committees.

3. After due consideration of all the facts, the proposal of the Ministry of
Coal to grant exemption under Section 36 B of Industrial Disputes Act, 1947
from the constitution of "Works Committee' under Section 3 to Coal India
Ltd. and its subsidiaries cannot-be acceded to.

4, This issue with the approval of the S_ecretary (L& E)

‘(Babu Cherian)

Deputy Secretary

Ph. No. 23753079 ,
(Emphasize supplied) -
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12.  Inthe considered opinion of this Court, the respondent was required

to examine the application of the petitioner on the anvil of aforesaid test. If'

~ impugned order is minutely examined it will show that singular reason for
rejection of the application was that the works committee is a statutory

requirement as per the ID Act and it cannot be substituted by other bipartite -

or welfare committee. In the considered opinion of this Court the impugned
order clearly shows that the respondent has not applied its mind whether the
alternative mechanism shown by the petitioner were adequate for investigation
and settlement of industrial disputes in respect 6f workmen. The application
was rejected at threshold solely on the ground that the statutory committee

cannot be substituted on by any other committee. Constitution of the committees .

relied by the petitioner, its nature of activity, grievance redressal mechanism,
scope of interference in industrial dispute’s etc. were not gone into by the
respondent. Thus, in my opinion, Annexure P/1 is not in consonance with the
requirement of section 36(B) of the ID Act.

13, Shri O.P. Namdeo, learned counsel contended that para 17 of the
return makes it clear that reasons of rejection are justifiable. I am afraid that
those reasons cannot be gone into in this petition. The order Annexure P/1 is
passed by the statutory authority under the ID Act. This is settled in law that
validity of an order of statutory authority is to be examined and seen on the
grounds mentioned therein. Same cannot be substituted by filing counter
affidavit before this Court. This view was taken way back by Constitution
Bench in 1978 (1) SCC 405 (Mohinder Singh Gill Vs. The Chief Election
Commissioner, New Delhi and others). Para 8 reads as under:- :

“8. The second equally relévant matter is that when a statutory
functionary makes an erder based on certain grounds, its validity must
be judged by the reasons so mentioned and cannot be supplemented
by fresh reasons in the shape of affidavit or otherwise. Otherwise, an
order bad in the beginning may, by the time it comes to Court on
account of a challenge, get validated by additional groundslater brought
out. We may here draw attention to the observations of Bose, J in
Gordhandas Bhanji o

Public orders, publicly made, in exercise of a statutory authority
cannot be construed in the light of explanations subsequently given by
the officer making the order of what he meant, or of what was in his
mind, or what he intended to do. Public orders made by public
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_ authorities are meant to have public effect and are intended to affect
the actings and conduct of those to'whom they are addressed and
must be construed objectively with reference to the language used in_
the order itself.

Orders are not like old wine becom’ing better as they grow
older.” "

14.  This view is followed by this Court in 2002 (2) MPLJ 366 (Kamla
Bai Vs. Nagar Panchayat, Jatara and another ). In 2003 (6)SCC 545
(Chandra Singh and others Vs. State of Rajasthan and another) the apex
Court followed the said ratio decidendi. Thus, the reasons assigned in
Annexure P/1 alone are to be seen. Any other reason by way of reply or

_ counter affidavit cannot provide strength to Annexure P/1.

15.  Onthe basis of aforesaid analysis, in my opinion, the respondents
utterly failed to examine the application of the petitioner seeking exemption as
per relevant considerations and test laid down in section 36(B) of the ID Act.
Thus, the impugned order Annexure P/1 cannot be permitted to stand.

" Accordingly, Annexure P/l is set asidé. Respondent shall decide the

application of exemption of CIL afresh in the light of section 36(B) of the ID
Act. Till such decision is taken, no coercive action be taken against the
petitioner. ’

_ It be noted that this Court has not expressed any opinion on the merits
of the case. Petitions are allowed to the extent indicated above. No cost..

Pefition allowed.

L.L.R. [2013] M.P., 2639
APPELLATE CIVIL
Before Mr. Justice N.K. Mody
M.A. No. 154/2010 (Indore) decided on 8 January, 2013

JAM SINGH | | ... Appéllart
. Vs, ,
"BHARAT & ors. ...Respondents

-

A. Motor Vehicles Act (59 of 1988), Section I73 -

"Enhancement of award - Appellant's right hand has been amputated

from the shoulder - As per Schedule I, Part-II of Workmen's
Compensation Act, the loss of earning capacity is 80% and not as 42%
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as assessed by learned Tribunal - Award amount enhanced from
2,29,880/- to the tune of Rs. 5,80,880/-. _ (Para 6)-

. HICY g1 JFrT (1988 T 59), %7 173 — orars’ @7 3%
— - aflereff &1 IFT e w9 R/ wie fAr v o — e gfrey
sttt & g Tarr @ squr. surda amed 9 w1fy a0 wfiera
Ak 7 5 42 vl shar B Rgm afreor g RefRe o @ —
IarE @Y T THE, 2,20,880/— § TETHV 5,80,880 /— B T |

B.  Motor Vehicles Act (59 of 1988), Section 147 - Liability
of Insurance Company - Driving Licence - Cause of accident was

sudden failure of brake - Driver/Claimant was not at fault - He was

having the licence of same category except the endorsement and the
vehicle was empty - No evidence has been adduced by Insurance

Company to prove negligence of driver - Insurance Company liable. -
(Para 8)

4 72V I17 AT (1988 7T 59), ST 147 — 197 FHGHA BT
T — I JFAra — e BT SR JAEe 3% Bd S o1 —
AT /TAEAl BT <Y TH - IEe T w7 agafa eff,

SIS BISHT 9T 9T @iell o] — Hrae 6t Siar g o @ fav

T Fo gRT wiEm uxga ad — N Foeh Scwer |
Cases referred :

2003(II1) ACJ 1441, 2001 ACJ 428, 2004 ACJ 1,2009 ACJ 1411,
2008 ACJ 627.

Manish Jain, for the appellant.
Mayank Upadhyay, for the respondent No.3. .

ORDER
N.K.Moby, J.:- This order shall also govern the disposal of

AN

M.A.No.3865/09 as in both the appeals, the award under challenge is dated-

30/9/2009 passed by MACT, Sardarpur in claim case No.83/08 whereby
. the claim petition filed by the appellant was allowed and compensation of

Rs.2,29,880/- was awarded on account of injuries sustained by the appellant. .

2. In M.A.No.154/2010 which is the appeal filed by the claimant/
appellant, prayer is for enhancement of the amount while in M. A No.3865/09
which is the appeal filed by the respondent No.3/Insurance company, prayer

—
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is for setting aside of the award as respondent No.3 has wrongly been held
liable for payment of compensation. -

3. Short facts of the case are that appellant filed a claim petition under
section 163-A of the Motor Vehicles Act alleging that on 3/2/2008, when the
appellant was driving the tempo bearing registration NO.MP11 K 0116, the
break failed, with the r\esult appellant sustained injuries in right hand and leg.
It was alleged that offending vehicle was owned by respondent Nos. 1 and 2
and insured with respondent No.3. It was alleged that claim petition be allowed
and compensation be awarded. The claim petition was contested by the
respondent NO.3 on various grounds including on the ground that since the
appellant was not possessing the valid driving licence, therefore Insurance
company is not liable. It was prayed that claim petition be dismissed. After
framing of issues and recording of evidence learned tribunal allowed the claim
petition and awarded a sum of Rs.2,29,880/-, break-up of which is as under:-

towards permanent disability Rs.1,61,280/-
towards medical expenses ~ Rs.68,600/-
4. Learned counsel submits that learned tribunal assessed the income @

Rs.3,000/- per month and after deducting 1/3* towards personal expenses,
assessed the permanent disability as 42% and after applying the multiplier of
16, calculated the amount of permanent disability. Learned counsel submits
that right hand of the appellant is amputated from the shoulder and as per
medical evidence adduced, permanent disability was 85% in the hand and
32% in leg which was wrongly assessed by the learned tribunal as 42%. It is
submitted that appellant was hospitalised from the date of accident till
11/3/2008. It is submitted that no amount has been awarded in other
conventional heads. Similarly, learned tribunal also committed error in assessing
the income (@ Rs.3,000/- per month. So far as liability is concerned, leamed
counse] submits that appellant was possessing the valid driving licence which
is Ex.P/141. In alternate, it is submitted that even if it is assumed that offending
vehicle was the transport vehicle and appellant was possessing the licence of
LMYV, then too appellant is entitled. For this contention, reliance is placed on

. adecision in the matter of Jitendra Kumar Vs. Oriental Insurance company

Ltd, 2003(111) ACJ 1441 wherein van caught fire due to mechanical reasqns
and was damaged, Insurance company repudiated the claim on the ground
that driver was not holding a valid driving licence, the Hon. Apex Court held
that incident occurred due to no fault of the driver, therefore Insurance company
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cannot repudiate the claim for damages on the ground tﬁe driver of the vehicle

had no valid licence. Further reliance is placed on a decision in the matter of
Kaushnuma Begum Vs. New India Assurance Co.Ltd, 2001 ACJ 428
whereinfront tyre of jeep burst while in motion, vehicle became unbalanced
and turned turtle, crushing to death a person walking on the road, the tribunal

" held that there was neither rashness nor negligence in driving the vehicle; the

Hon. Apex Court held that owner of the vehicle is liable for damages toa

person who suffered on account of accident even if there is no negligence on

the part of the driver or owner. Lastly reliance is placed on a decision in the

matter of National Insurance Company Vs. Swarn Singh, 2004 ACJ 1. It is
 submitted that appeal be allowed and amount be enhanced.

5. Learned counse! for respondent No.3 submits that since the appellant
. was possessing the driving licence of LMV and was driving the goods vehicle
having no endorsement to drive the transport vehicle, therefore as per sections
3 and 10 of the Motor Vehicles Act, learned tribunal committed error in holding
the respondent No.3 liable for compensation. It is submitted that case laws
submitted by the appellant is not applicable in the present case as cause of
accident was incompentency on the part of appellant himself. Learned counsel

~ placed reliance on a decision in the matter of Oriental Insurance Co.Ltd. -

Vs. Angad Kol, 2009 ACJ 141 1, wherein the driver had licence to-driver
'LMV' whereas he was driving a goods transport vehicle, the Hon. Court had
occasion to distinguish between LMYV and transport vehicle, it was observed

that "definition of LMV brings within its umbrage both 'transport vehicle' or .

" 'omnibus' but a distinction between an effective licence granted for transport
vehicle and passenger motor vehicle exists, the distinction between a 'TMV'
and a 'transport vehicle' is evident and it was held that insurance company
shall pay the compensation t6 claimants with a right to recover the amount
from owrerand driver of the vehicle.” Learned counsel further placed reliance
on a decision in the matter of New India Assurance Company Vs. Prabhulal,

2008 ACJ 627 wherein truck damaged in accident and insurance company
repudiated the claim on the ground that person who was driving the vehicle
had no valid licence, Hon'ble Apex Court held that District Consumer Forum
was justified in holding that driver who had licence to drive light motor vehicle
without any endorsement entitling him to drive transport vehicle was not
authorized to drive the truck which is a good vehicle and insurance company
is not liable, Learned counsel further subrnits that since the claim petition is
filed u/s 163-A of the Motor Vehicles Act and the appellant himself was

o

e

—
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negligent, therefore appellant cannot be rewarded by compensation on account - -

of his own negligence. Learned counsel further submits that there is no -
mechanical report on record to demonstrate that accident occurred because
of sudden failure of break which was beyond control of the appellant. So far
as amount is concerned, learned counsel submits that amount awarded is just
and proper which requires no interference. It is submitted that appeal filed by

the appellant/claimant be dismissed and appeal filed by respondent No.3 be-
allowed and findings whereby respondent No.3 has been held liable be quashed. -

6. From perusal of record it appears that appellant has admitted that his
income was Rs.3,000/- per month, therefore learned tribunal committed no
error in taking the same as Rs.3,000/- per month. So far as permanent disability
is concerned, appellant is present in court to demonstrate the permanent
disability. His right hand has been amputated from the shoulder. As per
schedule-1, part-II of Workmen's Compensation Act, in case of amputation-

_through shoulder joint, the percentage of loss of earning capacity is 90%while

amputation below shoulder with stump less than (20.32 cms.) from tip of
acroriion, the loss of earning capacity is 80%. Keeping in view the aforesaid

- position, there was no justification on the part of learned tribunal in assessing

the permanent disability as 42% and the same is assessed as 80%. So far as
deduction of 1/3* towards personal expenses is concerned, there was no
justification on that part as it is not a death case. Accordingly, appellant is
entitled for the following amount :- ’ :

towards permanent disability , Rs.4,75,000/-
. towards medical expenses ' Rs. 70,880/-
towards transport exp. & spl.diet ~ Rs.10,000/-
towards exp.incurred on attenders Rs.5,000/-
towards loss of income - ~ Rs.10,000/-
towards pain & sufferings Rs.10,000/-
total Rs.5,80,880/-

7. In the appeal filed by respondent No.3, vide order dated 28/6/2010,
the operation of the award was stayed subject to depositing 50% of the
awarded amount which has been deposited by the respondent NO.3 and has
been withdrawn by the appellant. =

8. So far as liability of respondent No.3 is concermied, the accident took
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_Place on 3/2/2008. Appellant was brought to Manav Sewa -Trust. Intimation
was given to police by the trust and on that basis case was registered in
Rojanmacha at Aam Choki, Rajgarh, for which document is Ex.P/142, spot
map was also prepared of which document is Ex.P/143. Accident inspection
report of the vehicle is Ex.P/44 and the statement of appellant recorded by
the police u/s 161 Cr.P.C. on 14/2/2008 is Ex.P/145 in which appellant has
stated that all of a sudden cow and bullock came in front of the, offending
vehicle and when the appellant applied to the brake it was failed. Same story
is repeated by the appellant in his affidavit submitted under Order XVIII Rule
4 CPC. The cross examination on behalf of insurance company is that appellant
did not try to stop when the animals came in front of the offending vehicle.
Vehicle inspection report, Ex.P/144 is proved by ASI, AW-3. In cross-
examination it has come that Ex.P/144 does not bear the crime number and
also the date of inspection. Suggestion is given that forged report has been
obtained, but inspite of his statement to the effect that report was prepared by
Arif Sheikh, no effort was made by the insurance company either to examine
Arif Sheikh or get it investigated by the investigatior that in what circumstances
report of ExP/144 was prepared. It is true that claimant cannot be rewarded
in a claim petition filed /s 163-A of the Motor Vehicles Act on account ofhis
own fault. It is also true that negligence of the appellant can’ be proved by the
insurance company by adducing evidence by cross-examination on the
evidence adduced by the appellant. In the presence case no evidence has

~ beenadduced by the respondent NO.2, In cross examination there is nothing

on the basis of which it can be said that accident occurred because of
negligence of appellant. Undisputedly the offending vehicle was light motor
vehicle and was carrying no luggage/goods at the relevant time, the only fault
on the part of appellant was that the licence which the appellant was holding
was having no endorsement to drive transport vehicle. Matter of Prabhulal

(supra) is riot applicable in the present case as in that case the driver was

possessing licence of Light motor vehicle and was driving a truck. Law laid

down in the.matter of Jitendra Vs. OIC, 2003 ACJ 1441 was taken into
consideration in the matter of Prabhulal (supra) but was not disapproved.

Since to avoid its liability towards insured, the insurer has to prove that insured

‘was guilty of negligence and failed to exercise reasonable care in the matter of

fulfilling the condition of policy regarding use of vehiclé by duly licenced driver.

The license of the appellant is on record as Ex.P/141 which is for a period of

20 years. The distinction between light motor vehicle and transport vehicle is

evident from section 10 of the Act. The transport vehicle may be a light motor
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vehicle but for the purpose of driving the same a distinct licence is required to
be obtained. Distinction between transport vehicle and passenger vehicle can
also be noticed from section 14 of the Act. Sub-section (2) of Section 14
provides for duration of a-period of 3 years in case of an effective licence to
drive a transport vehicle whereas in case of any other licence, it may remain
effective for a period of 20 years. In the present case since license was for 20
years therefore it can safely be said that appellant was having the license of
light motor véhicle and not the license to drive the transport vehicle. However
since the cause of accident was sudden failure of brake and the appellant was
having the license of same category except the endorsement and the vehicle
was empty at the relevant time. In view of this, M.A.No.154/10 which is the
appeal filed by the appellant/claimant is allowed and the amount is enhanced
as indicated above and M.A.No.3865/09 which is the appeal filed by the
respondent NO.3 is dismissed. The amount which has already been withdrawn
shall not be recovered by the respondent No. 3 from the appellant. Respondent
No.3 shall be entitled to withdraw the amount if any which is still lying with
the learned tribunal. If any recovery proceedings are initiated by the respondent
No.3 against respondent Nos.1and 2, then respondent Nos.!1 and 2 shall be
at liberty to demonstrate before the learned tribunal that respondent No.1
was possessing the valid licence to drive transport vehicle.

0. With the aforesaid observations, both the appeals stand disposed of.
Copy of this order be kept in the record of connected Appeal.

Appeal disposed of-

LL.R. [2013] M.P., 2645
APPELLATE CIVIL
Before Mr. Justice N.K. Mody
. ML.A. No. 3801/2007 (Indore) decided on 17 January, 2013

ANJLI BHATIYA (Smt.) & ors. ...Appellants
Vs. - . i .
RAJKUMAR &ors. . ...Respondents

A. Civil Procedure Code (5 of 1908), Order 41 Rule 22 -
Cross-objection - Two vehicles collided with each other resulting in
death of owner, driver and occupant of Car - Insurance Company of
car was exonerated - Cross-objection by Insurance Company of another
vehicle against exoneration of Insurance Company of another vehicle
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maintainable, as it is impossible to implead oﬁner of car as he had
also died. (Paras 11 & 12).

#. Rifaer afar wizar (1908 &1 5} arder 41 fgg 22 -
Ty — 7 4TET UE g W TN, $AETy MiNE, 9ed UqF PR @
Ffeaf B 3 - IR A N SN B SwxeRa @ g fear T
— UF e B I T B gad 62 W o freg g 9 o
AT g Y, vl 2, F{fF e @ Wl o saeR wwEr s
8 Fife suat ot qeg &t 0 @) '

: B. Motor Vehicles Act (59 0f 1988), Section 173 - Compensation
- Enhancement of - Tribunal ought to have ordered some amount on account

-of future prospect - Award enhanced, (Paras 13 & 14) -+

@ wev a7 IR (1988 BT 59) GNT 173 — gRwT -
FEIT W — A B AR B GuTeEr @ ST €9 Wd AR
St witey off — sard sgrET T

Case referred : ,
2005 ACJ 2131, \

SS Nahar with Anand Chouhan, for the appellants.
S.V. Dandwate, for the respondent No. 3.
S.8. Chawla, for the respondent No. 4.

ORDER
N.K.Moby, J.:- This order shall also govern the disposal of

MA.No.:3080/07, as both the appeals are arising out of award dated:

07/09/07 passed by Il MACT, Dewas whereby two claim petitions were
allowed and compensation was awarded holding respondent Nos. 1 to 3 liable
for payment of compensation. In MA.No.3801/07 award under challenge is
passed in Claim Case No.77/06, while in MA.No0.3080/07 award is passed
in Claim Case No.76/06. - 5

2. Short facts of the case are that claimants in both the appeals filed
claim petitions before the leamned Tribunal alleging that on 27/01/06 at about
8.30 A.M. deceased Avdhesh Raghuvanshi and Bharat Bhatia were travelling
in a Indica Car bearing registration No.MP/04-HT/8317, which was being
owned and driven by one Anil Yadav. It was alleged that when the said Indica
Car reached to Chinotha Jod, at that time met with an accident with a truck

P
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bearing registration No.MP/09-KD/2756 which was coming from opposite
direction and was being driven rashly and negligently by respondent No.1,
owned by respondent No.2 and insured with respondent No.3. It was alleged
that because of accident driver and owner of Indica Car Anil Yadav and also
Avdhesh Raghuvanshi and Bharat Bhatia died on spot. It was prayed that the
claim petitions be allowed and compensation be awarded. The claim petitions
were contested by respondent Nos. 3 & 4 on various grounds. After framing
of issues and recording of evidence learned Tribunal allowed both the claim
petitions and awarded a sum of Rs.12,39,000/- in MA.No.3801/07 and a

- sum of Rs.7,35,000/- in MA.N0.3080/07 _and respondent NO.4 was

exonerated, against which both the appeals have been filed.

3. In MA.No.3080/07 wherein Mr. Anand Chouhan is the counsel for
appellants submits that the learned Tribunal assessed the income of the
deceased @ Rs.5,000/- permonth and after deducting 1/3rd towards personal
expenses applied the multiplier of 18 and awarded a sum of Rs.7,35, 000/—
breakup of which is as under:-

Rs.7,20,000/- Towards loss of dependence.
Rs.10,000/- Towards loss of consortium.
Rs.5,000/- _ Towards funeral expenses.

4, It is submitted that the income of the deceased assessed by the learned

Tribunal is grossly inadequate, as the deceased was income tax payee of whom
income tax returns are on record, which are marked as Ex.P/34 to Ex.P/38.
It is submitted that apart from salary which was Rs.60,000/- per year, deceased
was also commission agent for supplying the labourets and was getting income
of Rs.50,000/- approximately from other sources. It is submitted that the
learned Tribunal committed error in not taking into consideration the i income
of the deceased from other sources, which are well proved and well supported
by the documentary evidence. It is submitted that on other heads also amount
awarded is on lower side. It is submitted that the appeal filed by appellants be
allowed and amount of compensation be enhanced.

5. Tn MA.No.3801/07 Mr. SS. Nahar counsel for appellants submits
that the learned Tribunal assessed the income of the deceased @ Rs.9,000/-
per month and after deducting 1/3rd towards personal expenses applied the
multlpher of 17 and awarded a sum of Rs.12,39,000/~, breakup of which is
as under:-
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Rs.12,24,000/- Towards loss of dependence.
Rs.10,000/- Towards loss of consortium.
Rs.5,000/- Towards funeral expenses.

6. Itis submitted that the deceased was well qualified and was in a secured

job. It is submitted that the deceased was appointed with Tata Teleservices
Ltd. as is evident from the appointment letter Ex.P/32. It is submitted that the
salary of the deceased was Rs.18,152/- per month, but the learned Tribunal
has taken into consideration only basic pay of Rs.9,000/- per month, which is
grossly inadequate. It is submitted that future prospects has also not been
taken into consideration by the learned Tribunal. It is submitted that the appeal
filed by the appellants be allowed and amount of compensation be enhanced.

7. Mr. SV. Dandwate, learned counsel for respondent No.3 submits that
. the amount awarded by the learned Tribunal in both the cases is on higher
side. It is submitted that in the matter of Avdhesh Raghuvanshi deduction of
1/3rd is on lower side, which out to have been one half. It is submitted that
since the deceased were not in secured job as Avdhesh Raghuvanshi was ina
private job, while Bharat Bhatiya was on probation and recently joined,
therefore, no question of future prospects arises. It is submitted that since
both of them were occupant of the Indica Car, therefore, it was a case of joint
tort feasors for the appellants in both the appeals. It is submitted that in the
facts and circumstances of the case learned Tribunal was not justified in,
exonerating respondent No.4. It is submitted that both the appeals filed by
appellants be dismissed and cross-objection filed by respondent No.3 be -
allowed and that part of the award whereby respondent No.4 has been
exonerated be modified by holding the responsibility of respondent Nos.3 &
4 jointly and severely.

8. Mr. SS. Chawla, learned counsel appearing on behalf of respondent
No.4 submits that after due appreciation of evidence learned Tribunal found
that the accident occurred because of negligence of respondent No.1, who
was driver of the truck. It is submitted that since the owner and driver of the
offending car is not impleaded as party, therefore, learned Tribunal has rightly
exonerated respondent No.4 as respondent No.4 indemnify the liability of
" owner. It is submitted that in the present case no doubt owner died, but his
legal representatives ought to have been impleaded as party. It is submitted
that criminal case was also registered against respondent No. 1. Learned counsel
further submits that cross-objection filed by respondent No.3 is not
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maintainable against respondent No.4, For this contention reliance is placed
on a decision of Divisional Bench in the matter of National Insurance Co.

Ltd. Vs. Javitri Devi, 2005 ACJ 2131 wherein this Court has held that cross
-objections filed by the claimant are not maintainable against owner and driver
in an appeal filed by the Company. It is submitted that in the facts and
circumstances of the case both the appeals filed by appellants and also cross-
objection filed by respondent No.3 have no merits and the same be dismissed.

9. Evidence was recorded in Claim Case No.76/06. Documentary
evidence is on record as Ex.P/1 to Ex.P/61. Apart from this appellants have
examined AW/1 Anjali Bhatiya, AW/2 Ashok Upadhyaya, AW/3 Rakesh Vyas
and AW/4 Harshali Mahajan. While respondent No.3 has examined Dilip
Kale (Survcyor) and also respondent No.1 driver of the truck as NAW/2.
Survey report is on record alongwith photographs which shows that in what
_circumstances accident occurred. In the report it is mentioned that the accident
“occurred because of rash and negligent driving of driver of Indica Car. Criminal
case was registered against respondent No.1, but respondent No.1 himself
has appeared before the learned Tribunal to explain that in what circumstances
accident occurred. AW/2 Ashok Upadhyaya is also eye witness, who has
stated that in what circumstances the accident occurred. Statement recorded
in criminal case under Section 161 Cr.P.C. are not on record. Outcome of-
criminal case is also not on record. Since the accident occurred on a State
Highway and both the vehicles were going in oppiosite direction at the relevant
time, therefore, it was a case of composite negligency so far as appellants are
concerned as the deceased were occupant, In the facts and circumstances of
the case learned Tribunal was not justified in exonerating respondent No.4.
On the contrary respondent Nos. 1 to 4 ought to have been held liable Jomtly :
and severely.

10.  Apart from this Section 155 of Motor Vehicles Act deals with effect
of death, which reads as under:-

155. Effect of death on certain causes of action. -
Notwithstanding anyﬂnng contained in section 306 of the Indian
Succession Act, 1925, the death of a person in whose favour
a certificate of insurance had been issued, if it occurs after the
happenm g of an event which has given rise to a claim under
the provisions of this Chapter, shall not be a bar to the survival
of any cause of action arising out of the said event agamst his



2650 Anjli Bhatiya Vs. Rajkumar LL.R.[2013]M.P.

estate or against the insurer.

1. Sofarascontention of respondent No.4 that cross-obj ections are not
maintainable against a co-respondent is concerned, law laid down in the matter
of Javitri (Supra) is not applicable in this case. In the present case no cross-
objection has been filed by respondent No.3 against respondent No.4. In this
case appeal is filed by claimants and not by Insurance Company. Respondent
No.3 is challenging the findings of learned Tribunal whereby learned Tribunal
held respondent No.1 liable for the accident, while as per respondent-No.3
as per the evidence on record, driver of both the vehicles were equally liable
for the accident. In the circumstances arguments raised by respondent No.4
regarding maintainability of the cross-objections cannot be upheld. '

12. Itis true that owner and driver of the offending Indica Car are not on
record, but since Anil Yadav who was the owner and was also driving the
vehicle at the relevant time died, therefore, it was practically not possible to
implead him as party. ' :

13. So far as amount of compensation is concerned, in MA.No.3080/07
wherein deceased is Avdhesh Raghuvanshi, no doubt income tax returns are
on record, but all the returns are for the year 2004-05 and 2005-06 and were
submitted on 09/03/06, while Avdhesh Raghuvanshi died on 27/01/06. There
is no explanation that why returns were not filed by Avdhesh Raghuvanshi
himselfin his life time in the relevant financial year. In the circumstances income
of Avdhesh Raghuvanshi assessed by the learned Tribunal @ Rs.5,000/- per
month appears to be just and proper. Since the dependent on the deceased is
only appellant No.1 i.e. Master Arpit aged three years, therefore, also it
appears that the income assessed is just and proper. However, since the
deceased was in a secured job, though was in a private job, therefore, some
amount ought to have been awarded on account of future prospects. Hence,
acase of enhancement is made out. In my opinion it will be proper to enhance
the compensation by Rs.2,50,000/-. Thus appellants in MA.No.3080/07 shall
be entitled for a total sum of Rs.9,85,000/- instead of Rs.7,35,000/-. The
enhanced amount shall carry interest @ 8% P.A. from the date of application.
The amount awarded shall be deposited by the Insurance Company with the
learned tribunal and the learned tribunal is directed to invest 80% of the said
amount on long term fixed deposit in the name of appellant No.1 under
guardianship of appellant No.2 in the nearest Nationalized Bank, in the area
where the appellarit No.1 is residing, with the condition that the bank will not
permit any loan or advance. Interest on the said amount shall be credited on

N
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monthly basis in S.B. Account of appellant No. 1, which shall be opened by
the appellant No.1 from where appellant No.1 can withdraw the amount as
per his needs. However, on an application by the appellant No.1 this condifion
could be modified by the learned tribunal in exceptional circumstances, if made
out by the appellant No.1. -

14.  So far as MA.N0.3801/07 wherein deceased is Bharat Bhatiya is
concerned, undoubtedly Ex:P/32 is appointment letter dated 14/01/06 wherein
salary for which he was offered was Rs. 18,152/- per month. According to
the appellants deceased joined the services on 24/01/06. As per appointment
leiter deceased was to join at Raipur. Accident took place on 27/0 1/06 when
deceased Bharat Bhatiya was going in the Indica Car from Indore to Bhopal.
If all the facts are taken to be trug, then it appears that immediately after
joining, deceased left from Raipur to Indore and again started for Bhopal
when he met with the accident. Sufficient evidence is on record that the
deceased was having good academic background and also was in job right
from 1997. Earlier he was in the job and was getting salary of Rs.6,000/- per
month in the year 1998-2000 and thereafter his salary was enhanced to
Rs.10,000/- in the year 2000-2004 and thereafter the deceased was kept by
Tata Commercial at the salary of Rs.9,000/- per month excluding other perk
of which gross salary comes to Rs.19,000/- per month. In the circumstances
it can safely be said that the salary for which deceased was employed was
Rs.18,000/- per month. But at the same time this fact cannot be ignored that
no income tax return has been filed by the deceased. Right from 2001-02 to
2005-06 the tax was payable on the income above Rs.50,000/- and in the
year 2006-07 to 2007-08 the tax was payable on the income above
Rs.1,35,000/-. There is nothing on record that any amount of tax was paid at
any point of time by the deceased. As per service conditions also deceased
was recently appointed and was on probation fora period of six months. The
employer Harshali Mahajan has appeared as witness on behalf of employer
"and has also stated that a sum of Rs.1,40,000/- was paid to the widow of
deceased as Ex-gratia under employees deposit scheme. But this fact cannot
be ignored that the deceased was already in employment of Tata Motors.
There is no evidence to the effect that in fact the deceased joined the service
on 24/01/06 at Raipur except oral statement of Harshali Mahajan -

- (Administrative Officer). However, a case of enhancement is made out. In my

opinion it will be proper to enhance the compensation by Rs.5,00,000/-. Thus,
appellants in MA.No.3801/07 shall be entitled for total sum of



2652 Kanta Bai (Smt) Vs. Balu Singh LL.R.[2013]M.P.

Rs.17,39,000/-. The enhanced amount of Rs.5,00,000/- shall carry interest
@ 8% P.A. from the date of application. The amount awarded shall be
deposited by the Insurance Company with the learned tribunal and the learned
tribunal is directed to invest 80% ofthe said amount on long term fixed deposit
in the name of appellant No.1 in the nearest Nationalized Bank, in the area
where the appellant No.1 is residing, with the condition that the bank will not
permit any loan or advance. Interest on the said amount shall be credited on
monthly basis in $.B. Account of appellant No. 1, which shall be opened by
the appellant No.1 from where appellant No.1 can withdraw the amount as
per her needs. However, on an application by the appellant No.1 this condition
could be modified by the learned tribunal in exceptional circumstances, if made
out by the appellant No.1.

15. Withthe aforesaid observations, appeal stands-disposed_of. Copy of
the ordér be placed in the record ofM.A.No. 3080/07. '

' ' Appeal disposed of.
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APPELLATE CIVIL
. Before Mr. Justice J.K. Maheshwari
M.A. No. 88072010 (Indore) decided on 19 February, 2013

KANTA BAI (SMT.) ... Appellant
Vs. :
BALUSINGH & ors. ...Respondents

A. . Motor Vehicles Act (59 of 1988), Sections 166 & 173 -
Claimant Iady aged 35 years and earning Rs. 5,000/- per month by
deing household labour work, received injury by Bus while walking on
the road - Her left leg was amputated below knee and she became
permanently disabled - Compensation of Rs. 4,11,600/- awarded for
future loss of earning by the Tribunal is just but for pain and suffering
in case of amputation and other heads the amount awarded is
inadequate - Claimant is awarded Rs. 50,000/- for pain and suffering in
addition to the compensation awarded by the Tribunal and Rs. 50,000/~
awarded for artificial limb. ) "~ (Para12)
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B. Motor Vehicles Act (59 of 1988), Section 81 - Permit -
Grant or renewal of - Period of validity - Grant of permit shall be valid
for S years and renewal thereof would also be valid for 5 years - In
case of renewal, it would be operative from the date of expiry, of the
initial grant. ' ' (Para 10)
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Case referred : -
1992 MPLJ 931.

Lokesh Mehta, for the appellant/claimant.
Vishal Baheti, for the respondents/owner & driver.
8.V Dandwate, for the respondent/Insurance Co.

ORDER

J.K. MAHESHWARI, J.:- Both these appeals are arising out of the
award dated 18.11.2009 passed by the 3rd Additional Member, Motor
Accident Claims Tribunal, Indore in Claim Case No.06/2009 whereby ina
case of amputation below the knee accepting the disability to the extent of
60%.compensation to the tune of Rs.4,11,600/- has been awarded.

2. M.A. No.880/2010 has been filed by the claimant assailing the
inadequacy of the compensation and also raising the issue of liability fastened
against the owner and driver. M.A. No.238/2010 has been filed by the owner .
and driver challenging the issue of liability and exoneration of the insurance
company by the tribunal, however, both these appeals are being decided by
the common order. ' '
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3. Facts of the case in briefare that on 25 -9.2008 when the claimant was
coming after performing her duties as a pedestrian and reached in front of
Rajani Bhawan near High Court, M.G Road, Indore driver driving bus bearing
No.MKI 1810 rashly and negligently dashed her whereby she received crush
injury in her left leg. After having treatment her left leg below the knee was
amputated. The claimant was 35 years aged lady performing the house-hold
labour work with different persons and earning Rs.5,000/- per month, On
account of receiving injury she has become permanent disabled, therefore,
compensation to the tune of Rs.1 5,00,000/- by filing an application under .

Section 166 of the Motor Vehicles Act, 1988 (for brevity, hereinafter referred

- toas'the Aet") was claimed.

4. Insurance company as well as owner and driver have resisted the claim
on various grounds. Insurance company in its return raised objection that the
vehicle was being driven in violation of the terms and conditions of the policy
and the driver was not possessing valid driving licence, therefore, insurance
company is not liable to pay the amount of compensation.

5. Learned Claims Tribunal found that the accident has taken place on
25.09.2008 wherein the injured received crush injuries in her left leg below
the knee due to which it was amputated. However, accepting the earning @
Rs.3,000/-per month commensurate to the disability of 60%, applying the
multiplier of 16 awarded a sum of Rs.3,45,600/- in future loss of earning,
Rs.29,000/- in medical expenses, Rs.25,000/-in pain and suffering, Rs.2,000/-
for attendant and Rs.10,000/- for special diet, making total compensation of
Rs.4,11,600/-. The tribunal furtherrecorded a finding that application for
renewal of the permit was submitted by a delay, therefore, the benefit of Section
81 (5) of the Act is not available to the owner however exonerating the
msurance company directed that the owner and driver are liable for payment
of the aforementioned amount along with interest,

6. Shri Lokesh Mehta, learned counsel representing the claimant has
strenuously urged that the compensation so awarded by the tribunal in future
loss of earning is inadequate looking to the nature of the work which the
claimant was performing prior to the accident. It is also submitted that the
eamning @ Rs.3,000/- per month so accepted by the tribunal is inappropriate
which may be reasonably enhanced and applying the proper multiplier
compensation may be enhanced. It is also contended that in other heads the
compensation so awarded by the tribunal is also inadequate. In addition thereto
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because the amputation is below the knee, however, for artificial leg some
amount ought to be awarded. It is also contended that exoneration of the
insurance company is contrary to the provisions of Section 81 (5) of the Act,
therefore, the Tinding of exoneration of the insurance company may be set
aside and the amount of compensation may be directed to be paid jointly and
sever illy by respondents. In view of the forégoing it is urged that the appeal
filed by the claimant may be allowed.

7. Shri Vishal Baheti, learned counsel representing the owner and driver
contends that on filing an application for renewal of the permit and after its
acceptance by the Regional Transport Authority and thereafter granting renewal
of the permit it would be with effect from the date of such expiry. It is contended
by him that there was delay in submission of the application for renewal of the
permit, but after renewal such delay is having no consequence and by operation
of law as clarified under sub-section (5) of Section 81 of the Act said permit
would be valid for 5 years from the date of its expiry. It is submitted by him
that grant of permit and its renewal are two different situations, once a matter
relates to renewal then on allowing application, renewal of permit would relate
back to the date of expiry of permit. In support of the said contention reliance

- has been placed on a Division Bench judgment of this Court in the case of
M.P. State Road Transport Corporation v. State Transport -Appellate
Tribunal reported in 1992 MPLJ 931. In view of the foregoing it is urged that
liability fastened by the tribunal may be modified making it joint and several
along with insurance company and finding of exoneration of insurance company
may be set aside. )

8. Shri S.V. Dandwate, learned counsel representing the insurance
company in counter to the arguments of Shri Baheti contended that the
application for renewal should be filed prior to 15 days of its expiry and if it is
not filed as is the situation prevalent in the present case benefit of Section 81
(5) is not available to the owner and driver. Referring provisions of Section
81 it is contended by him that the benefit as specified therein shall be available
only after compliance of the other provisions. Explaining the position of fact
as was prevalent in the case of M.P. State Road Transport Corporation
(supra) it is contended that in the said casc application for renewal was
submitted prior to the period of expiry, therefore, the Court proceeded to
interpret provisions of Section 81 (5) while in the present case application for
renewal was filed after expiry of period of one year, therefore, the said benefit
as prayed for is not available to them. In such circumstances the finding
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recorded by the tribunal may be upheld on the said issue dismissing the appeal
filed by the owner and driver.

9. After hearing learned counsel appearing on behalf of the parties and
on perusal of the facts of the present case it is apparent that Emerald Heights
School Samiti has obtained a permit as per Section 76 of the Act for a period -
from 19.09.2003 to 18.09.2008. The application for its renewal was submitted
on 10.08.2009 by them which was granted as per order dated 11.08.2009
and the renewal was ordered up-to 18.09.2013.For the purpose of renewal
under Motor Vehicles Act Section 81 specifies Duration and renewal of permits.
Section 81 of the Act is relevant for the purpose of the present case, however,
itis reproduced as under :- -

"81.  Duration and renewal of permits.-

(1) A permit otherthan a temporary permit issued under
section 87 or a special permit issued under sub-section (8) of
section 88 shall be effective from the date ofissuance or renewal
thereof for a period of five years;

Provided that where the permit is countersigned under
sub-section (1) of section 88 such counter-signature shall
remain effective without renewal for such period so as to
synchronise with the validity of the primary permit.

(2) A permit may be renewed on an application made not
less than fifteen days before the date of its expiry.

(3)  Notwithstanding anything contained in sub-section (2),
the Regional Transport Authority or the State Transport
Authority as the case may be, entertain an application for the
renewal of a permit after the last date specified in that sub-
section if it is satisfied that the applicant was prevented by
good and sufficient cause from making an application within
the time specified. !

(4)  The Regional Transport Authority or the State
Transport Authority, as the case may be, may reject an
application for the renewal of a permit on one or more of the
following grounds, namely:-

a) the financial condition of the applicant as evidenced
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by insolvency, or.decrees for payment of debts remaining
unsatisfied for a period of thirty days, prior to the date of
consideration of the e_lpplication;

(b) the applicant had been punished twice or more
for any of the following offences within twelve months reckoned -
from fifteen days prior to the date of consideration of the
application committed as a result of the operation of a stage
carriage service by the applicant, namely:-

@) plying any vehicle-
(1) without payment of tax due on such vehicle; |

(2) without payment of tax during the grace period
allowed for payment of such tax and then stop the plying of
such vehicle;

(3) on any unauthorised route;
(ii) making unauthorised trips: ’

Provided that in computing then number of punishments
for the purpose of clause (0), any punishment stayed by the
order of an appellate authority shall not be taken into account:

, Provided further that no application under this sub-
~ section shall be rej ected unless an opportunity of being heard
' isgivento the applicant. '

(5)  Where a permit has beeri renewed under this section

after the expiry of the period thereof, such renewal shall have
effect from the date of such expiry irrespective of whether or

not a temporary permit has been granted under clause (d) of
section 87,and where a temporary permit has been granted,

the fee paid in respect of such temporary permit shall be :
refunded.

Bare reading of the aforesaid it is apparent that on submission of an application
for fresh grant or renewal of a permit other than temporary permit or a special
permit shall be effective for a period of five year from date of grant or its
renewal. As per sub-section (2) an application for renewal is required to be
submitted prior to fifteen days from the date of its expiry. As per sub-section
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(3) the Regional Transport Authority or the State Transport Authority has
conferred with the discretion to entertain an application for renewal after the
last date specified in sub-section (2) if he is satisfied that a person applying
for renewal was prevented by good and sufficient cause, within the time
specified. As per sub-section (5) on renewal of the permit under section §1
after expiry of the period of earlier grant its renewal shall have effect from the
date of such expiry.

10.  Thusitisclear that a permit renewed shall be effective from the date

of such expiry as per sub-section (5). In the said contextif document Ex.D-5

filed in the present case is visualized then it is clear that renewal was ordered

on an application submitted on 10.08.2009, as per order dated 11.8.2009

upto 18.09.2013. In the said context, ifthe language of section 81(1) is perused,

then from the date of application or from the order, the period of 5 year has

not yet elapsed upto 18/9/2013 i.e. the date of renewal. But simultaneously if

we sec the document of renewal Ex.D-5C, then the initial grant was from

19/9/03 to 18/9/2008 i.e. for the period of 5 year. In front of such column, the

authority has rounded up the period of initial grant and by putting the cross, -
date was clarified as 11/8/2009. The meaning of the said date is not .
understandable to this court. By plain reading of sub-section 1 of section 81 R
either the grant or the renewal would be valid for the period of 5 year. But if
the date of renewal is accepted as 11/8/2009, then looking the date of expiry
of that renewal i.e.. 18/9/2013, the period of 5 year shall not elapse by that
date. Simultaneously, if sub-section 5 of section 81 is perused, then it is
apparent that on renewal of the permit under section 81 , such renewal shall
be effective from the date of such expiry irrespective of whether or not the
temporary permit has been granted under clause (d) of section 87 and where
atemporary' permit has been granted, the fee paid in respect of such temporary
permit shall be refundable. On conjoint reading of section 81(1) and 81(5), it
is clear that a permit shall be effective from the date of issuance or renewal
thereof for a period of five year, however either initial grant or renewal shall
only be valid for 5 year. After its renewal under section 81 , the said renewal:
 shall be effective from the date of expiry of the earlier grant. Thus, either grant
‘or renewal it shall be for the period of 5 years. But as per Ex.D-5C, it the
period of renewal is accepted as 11/8/2009 and the date of expiry of the
renewal of permit i.e. 18/9/2013 then period of 5-year is not completed,
therefore, the contention advanced by Shri Dandwate does not appear to be
-justifiable. In the context of sub-section 5 of section 81, in any case looking to
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the ambiguity in the document Ex.D-5C. the issuing authority i.e. R.T.0. may
explain it before Trial Court. In such circumstances, to have the clarity of the
document Ex.D-5C the claims tribunal may record the statement of transport
authority by giving explanation of the dates in the context of the provision of
sub-section (1) and (5) of section 81 of the Motor Vehicles Act. But this
Court is having no hesitation to say that by the conjoint reading of these sub-
sections, the grant of permit shall be valid for 5 years and renewal thereof

- would also be valid for 5 years, and in the case of renewal, it would be operatwe

from the date of expiry of the initial grant.

11.  In view of the foregoing observations, for a limited purpose of
recording the statement of RTO on Ex.D-5C and for clarification of the dates,
the matter is remitted back. The.claims tribunal shall record the statement of
RTO and thereafter in the light of observation made hereinabove, shall decide
the issue of liability afresh. .

12.  Now coming to the point of enhancement, in the facts of the present
case compensation awarded by the Claims Tribunal for future loss of earning
appears to be just because it has been awarded applying the multiplier method
and the earning so accepted on the date of accident is also proper. But for
pain and suffering in a case of amputation and in other heads the amount so
awarded is inadequate. Simultaneously some amount further deserves to be
awarded for artificial limb looking to the fact that the amputation is below the
knee. Thus for the pain and suffering and in other heads Rs.50,000/- deserves
to be added while for artificial limb Rs.50,000/- further deserves to be
awarded in addition to the compensation awarded by the tribunal. However,
the appeal filed by the claimant for the purpose of enhancement is allowed by
directing enbancement of Rs.1,00,000/-, .

13. It is seen from the record that compensation to the tune of
Rs.4,11,600/- has been awarded, but on depositing Rs.75,000/- in the appeal
filed by the owner and driver assailing the issue of liability and exoneration of -
the insurance company the claimant could not get any amount. The issue of
Iiability is in between the owner, driver and the insurance company, which is
required to be adjudicated in-view of the observations made hercinabove by
Claims Tribunal. In such circumstarices, in the facts of this case it is directed
that the amount of compensation Rs.5,11,600/- in total be paid by the insurance
company within two months along with interest. It is made clear here that on

~ Rs.4,11,600/- awarded by the tribunal; interest be paid as per award and on
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enhanced amount, interest shall be paid @ 7.5%. per annum. It is further
made clear here that after decision afresh on the'issue of liability as per remand
directed by this court, the claims tribunal shall decide the issue of liability
within a period of three months. It is further made clear that by the decision on
the issue of liability by the tribunal, if finding of exoneration is recorded, then
the insurance company would be atliberty to recover the entire amount from
the owner and driver. It is also made clear here that if the issue of liability is
decided in favour of the owner and driver by the claims tribunal, then insurance
company would not be entitled to recover the amount so paid and owner and
driver may take recourse to take refund of the amount deposited by them. It
is also made clear that if cither the owner, driver or the insurance company
feels aggrieved by the finding of the claims tribunal recorded afresh, they would
be at liberty to assail it in accordance with law. Parties present in the court
shall appear before the concerned tribunal on 15th April, 2013 and the Registry
of this court shall posthaste transmit the record to the tribunal with a view to
reach there on or before the said date.

In the facts of this case, parties to bear their own costs. _
Order accordingly.

LL.R. [2013] M.P,, 2660
APPELLATE CIVIL
Before Mr. Justice A.K. Shrivastava
S.A.No. 23/2000 (Indore) decided on 2 April, 2013

YASHRAYDATTA (DEAD) THROUGH LR. ...Appellant
Vs.
BHERULAL & ors. " ...Respondents

A. Civil Procedure Code (5 of 1908), Order 39, Rule 1 & 2 -
Suit for declaration of Bhumiswami right & injunction - Pure finding
of fact by courts below that plaintiff is not in possession of the suit
property - Finding based upon correct appreciation of the pleadings
and evidence, both oral and decumentary - Plaintiff being not in

possession of the suit property, not entitled for a decree of injunction.
) | (Paras 8 & 9)
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- B Evidence Act (I of 1872), Section 114(e), Land Revenue
Code, M.P. (20 of 1959), Sections 110 & 117 - Revenue record - Entry
made by Patwari in the remark column or any other column of a khasra
or field book - No presumption of correctness can be attached -
Therefore, even if any entry in column No. 12 has been made by‘Patwar‘i ‘
in the khasra, it would not mean that plaintiff is in possessnon of the
suit property. - . - . (Para8) -
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Cases referred :. .
' 1991 RN'61 ~2000(2) JLJY 143, AIR ‘1989 SC2097. -~

. H.Y. Mehta, for the appellant.
’ Hzmanshu Joshi, for the respondents No.1 & 2.
Sanjay Guha PL. for the respondent No.3/State.

JUDGMENT

AK. SHRIVASTAVA, J - The unsuccessful plamtlff has taken redressal
of this Court under Section 100 CPC by challcnglng;the judgmentand decree
passed by two Courts below dismissing his suit for declaration of Bhumi-
-swami right and injunction.

2, No exhaustive statements of fact are required to be narrated for the-
purpose of disposal of this second appeal looking to the sole substantial
question of law which has been framed and which is in respéct of decree for
injunction in respect of plaintiff. Suffice it to say that plairitiff has specifically .
pleaded that he is the Bhumi-swami and is having possession over the suit
property and, thetefore, the suit be decreed. The defendants no.1 and 2 by -
filing the written-statement denied the plaint averments and specifically pleaded
that they are the Bhumi-swarmi of the land in question and are also possessing
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the same.

3. The learned Trial Court framed necessary issues and after recording
the evidence of the parties dismissed the suit. The first appeal which \vas filed.
by the plaintiff has also been dismissed by the impugned judgment and decree.

4. In this manner, this second appeal has been filed by the plaintiff which .
was admitted on 24.1:2001 on the following substantial question of law:

. "Whether the lower appellate Court erred in law in not granting
a decree for permanent injunction on the basis of long
possession.of the appellant?"

.4 The contention of learned counsel for the appellant is that learned
* First Appellate Court in para 14 has recorded a finding that the name of plaintiff
has been entered in column no.12 of the khasra which is a column of possession
and, therefore, the plaintiff is in possession of the suit property and if that
would be the position, learned two Courts below have erred in substantial
error of law in dismissing the suit atleast for injunction. Learned counsel has
also invited my attention to para 5 of the additional plea of the written-statement
filed by the defendants and argued that defendants themselves have pleaded
that plaintiffis in possession of the suit property. By putting a deep dent on the
case of defendants, learned counsel has also placed reliance upon the statement
of defendant Bherulal (DW-1) and has submitted that he himself has admitted
the possession of plaintiff and, therefore, the plaintiffis entitled for a decree of
injunction. : .

5. On the other hand, Shri Himanshu Joshi, learned counsel appearing
for the respondents argued in support of the impugned judgment and submitted
that cogent reasons have been assigned by learned two Courts below holdin o4
that plaintiff is not in possession of the suit property and, therefore, this appeal
be dismissed. .

6. Having heard learned counsel for the parties, I am of the view that this
appeal deserves to be dismissed.

Regarding Substantial Question of Law framed;

7. There is specific averments of plaintiff that the suit property is in his
Bhumi-swami right and he is possessing it. However, these averments have
been emphatically denied by first and second defendants by filing writtén-
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statement and they have specifically pleaded that plaintiff is not in possession
of the suit property. I do not find merit in the contentior of learned counsel for
the appellant that defendants themselves have admitted in the written-statement
that plaintiff is in possession of the suit property. The argument so advanced
by learned counsel for the appellant at the first blush appears to be quite
attractive but on the deeper scrutiny it is found to be devoid of any substance.
True, in additional pleas para 5, at one place'it has been pleaded by defendants
that plaintiff is in possession of the suit property and he s the Bhumi-swami
but this position has been clarified in later lines of the same para wherein it has
been specifically pleaded that defendants are possessing the land as owner of
the suit property. In the first line of para 5 there appears to be a clear
typographical error which has been clarified by defendants inlater lines of the
same para. That apart, the sole plaintiff is Yashraj and the word 'plaintiffs’ is
plural and this word is written in the first line of additional plea para 5 of the
written-statement and, therefore, it can be inferred that the word 'vadigan’
(plaintiff) indeed is ‘prativadigan’ (defendant). Further, I do not find any
merit in the contention of learned counsel for the appellant that in para 5, the

. defendant Bherulal (DW-1) has admitted the plaintiffs possession. By paying

heed to para 5 of his deposition sheets, only this much is gathered that he has
stated that name of plaintiff has been entered in possession column and the
same has been wrongly written by Patwari. Nowhere it is admitted by him in
his cross-examination that indeed plaintiffis in possession of the suit property.
Ifthe Patwari has written the name of plaintiff in column no.12, it would not
confer any right upon the plaintiff. ' '

8. The Division Bench of this Court Churamani and another Vs. Shri
Ramadhar and others 1991 RN 61 has-categorically held that the entry
made by Patwari in the remark column or any other column of a khasra or
field book, no presumption of correctness can be attached. The Division Bench
further held that Patwari is not required to make any kind of entry ina khasra
of field book under Chapter IX of M.P. Land Revenue Code, 1959. In this
view of the matter, even if any entry in column no.12 has been made by Patwari
in the khasra, it would not mean that plaintiff is in possession of the suit
property. Learned counsel has placed heavy reliance upon the Single Bench
‘decision of this Court State of M.P. and another Vs. Uttam Chand and
others 2000 (2) JLJ 143 and submitted that if a person is in settled possession
of property, even on the assumption that he had no right to retain on the
property, he cannot be dispossessed by the owner of the property except by
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. due course of law. In this regard, learned counsel has also placed reliance on
-thé decision of Supreme Court Krishna Ram Mahale (dead) by his LRs V..
Mrs. Shobha Venkat Rao AIR 1989 SC 2097. There is no dispute in this
proposition but the question still rest upon the pivot as to whetlier plaintiffis in
. possession of the suit property. There is a pure finding of fact in this regard by
"leamed two Courts below holding that plaintiff is not in possession of the suit
property and this is a pure finding of fact based upon correct appreciation of
. the pleadings and evidence, both oral and documentary.

L9, The substantial question of law is thusanswered against the appellant
and it is hereby held that because plaintiff is not in possession of the suit -
property, therefore, he is not entitled for a decree of injunction.

_10. . Resultantly, this appeal fails and is hereby dismissed with no order as
to costs. ‘

. Appeal dismissed.

LL.R. [2013] M.P., 2664
APPELLATE CIVIL :
Before Mr. Justice A.K, Shrivastava
S.A. No. 35/2000 (Indore) decided on 5 April, 2013

STATE OF M.P. & ors. . . ...Appellants
Vs. . '
. SMT.KESHAR BAI ' ...Respondent

. . A~ Land Revenue Code; M.P. (20 of 1959), Section 131 -
" Rights of way - Private easement is customary easement and is having
wider connotation with that of rights -of easement as envisaged in
Easements Act, 1882. .- (Para 10)
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B. = Easement Act, (5 of 1882), Section 4 - Customary
easement - Plaintiff herself admitted that suit land is being used .as |
path throughout from the time of her ancestors - Path is already existing
- for considerable long period and is ancient, reasonable, certain, regular,
is not opposed to Public Policy, and is not forbidden by law - If pathis
being constructed by constructing a Pakka road for the convenience of
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public at large, it cannot be obstructed by plaintiff. (Para11).
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G Custom - Valid custom - To constitute a valid custom,
the essential ingredients are (i) it should be ancient (ji) certain (iii)
reasonable (iv) should not be opposed to morality or Public Policy (v)
not forbidden by law and (vi) regular. (Para 11)
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D, Civil Procedure Code (5 of 1908), Section 100 -
Substantial question of law - Finding of fact recorded by two courts
below that the suit land is being used as public way by the inhabitants
of village - Finding of fact is arrived at by correct appreciation of
evidence - Cannot be interfered in Second Appeal. (Para9)
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‘Case referred :

2011 RN 361. . 4
Swati Mehta, P.L. for the appellants.
J.B. Dave, for the respondent.

JUDGMENT

A.K.SHRIVASTAVA, J. := The defendants who are the Sfate of M.P. and
it is functionaries have assailed the judgment and decree dated 21.09.1999 passed
by learned First Additional District Judge, Dhar in
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Civil Appeal No.123-A/1997 decreeing the suit of the plaintiff-respondent and
thereby reversing the judgment and decree dated 21.07.1997 passed by learned
First Civil Judge, Class-Il Dhar in Civil Suit No.165-A/1996 dismissing the suit of
plaintiff. )

2. The suit of the plaintiffis that the disputed property is owned by her in
her Bhumiswami right and she is also possessing it. On this land, defendants
do not have any right, title, interest. The first and second defendants are keen
enough to construct a road upon the suit land from Lohari to Baggad and
when the plaintiff respondent restrained the employees of first and second
defendants, they told that they have been directed to construct road by these .
defendants. Hence, the plaintiff filed the instant suit for injunction and prayed
relief that defendants be restrained by passing a decree of permanent injunction
from constructing the road from Lohari to Baggad upsn the suit land. The first
defendant-Gram Panchayat Lohari filed a written-statement and pleaded that
the disputed property is being used as public path having width 25 feet from
the ancient time and from this path the bullock-carts and tractors of the
inhabitants of village pass-by and they use it for access. The road has already
been constructed and only asphalt is to be made. Further it has been pleaded
that on this 25 feet wide path the plaintiff never r¢mained.in possession.
According to first defendant, the Gram Panchayat is not constructing the road
and it has been made party unnecessarily and therefore the suit be dismissed
against it by awarding special damages.

"3 The second and third defendants namely Jila Gramin Vikas Abhikaran
(D.R.D.A.) and State of ML.P. filed their joint written-statement and pléaded
that there is a customary easement right of way for last 500 years on the
public path having width 25 to 30 feet. From this path, several bullock-carts,
cattle, tractors and inhabitants of village access. No objection was ever raised
by the plaintiff earlier and therefore she is estopped from raising any dispute.
The plaintiff never remained in possession of suit property. The suit is also
barred by time.

4. Learned Trial Court framed necessary issues and after recording the
evidence of the parties, dismissed the suit. However, the first appeal which
was filed has been allowed by the impugned judgment and decree.

5. In this manner this second appeal has been filed by the State of M.P.
and its functionaries which was admitted for hearing on 22.06.2000 on the
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following substantial questions of law :-

(1) - Whether the 1st appellate court has committed the
error of law in not dismissing the suit- when it held that the
road in question is a public road?

(2) " Whether the 1st appellate court has comimitted error
in holding that the State of ML.P. is entitled to construct PAKKA
road on road in question properly so as to make it usable by
villagers of village Baggad the.& Dist.Dhar and villagers of
other villages for plying their vehicles including bullockcards
(sic.), tractors alongwith using for trafficking? '

(3)  Whether, impugned judgment and decree is perverse
and illegal?

" 6. The contention of Smt. Mehta, learned Panel Lawyer appearing for

appellants is that having arrived at a conclusion by learned First Appellate
Coutt that the village path is already in existence upon the suit land for last

_ several years and is being used as a public road, learned First Appellate Court

has erred in substantial error of law in decrecing the suit of the plaintiff by
passing a decree of injunction. It has also been put-forth by her that there is
clear admission of plaintiff that suit land is being used as village path from
ancient time by the inhabitants of the village and therefore when there is an
admission of plaintiffin that regard, learned First Appellate Court ought not

to have decreed the suit of plaintiff by passing the decree of injunction against
the defendants restraining them from constructing pakka road.

7. On the other hand, Shri J.B. Dave, Jearned counsel appearing for
plaintiff-respondent argued in support of the impugned judgment and submitted
that cogent reasons have been assigned by learned First Appeliate Court
decreeing the suit and no interferenceis warranted in this appeal and therefore
appeal deserves to be dismissed.

8. _ Havingheard learned counsel for the parties, ] am of the view that this
appeal deserves to be allowed.

Regarding substantial question of law No. (1) and (2)

9. There is no dispute to the proposition that the suit land is owned by.
plaintiffunder her Bhumiswami right. Indeed, defendants are also not disputing
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this factual aspect. However, the factum of Possession of plaintiff upon the
suit land is highly disputed. According to the plaintiff she is possessing the suit
land and on the other hand defendants in their separately filed written-
statements have pleaded that said Jand is being used as custbma:y easement
by the inhabitants of the village for their access and they also use this way for
carrying their tractors, bullock-carts, cattle etc. The specific pleadings of all

the defendants that road has already been constructed only asphaltistobe -
made so that conveniently the inhabitants of village may carry their tractors,
bullock-carts and they may use it in convenient manner. The plaintiff Kesharbai
Wwho was examined as PW1 herselfin cross-exarmination has admitted that
she allowed the villagers to carry their bullock-carts and further permitted the
inhabitants of the village to use 10 feet wide road for access. In very specific
'words' she has admitted that this way is ancient and was being permitted by
her ancestor to use it as a way. She has further admitted that on the same
width which was earlier being used by villagers as village path the pakka road
is being constructed. Her witness Tulsiram (PW2) has also admitted this fact,
Indeed learned two Courts below have also recorded a pure finding of fact
that the suit Jand is being used as public way by the inhabitants of village.
Learned First Appellate Court in paras 11, 12 and 13 of its judgment has
affirmed the finding of learned Trial Court holding that the suit land is being
used from ancient time by the villagers as path to access. No cross-objections
have been filed by the plaintiff assailing the aforesaid finding of learned First

finding of fact and based upon correct appreciation of evidence and therefore
it cannot be interfered with in this second appeal.

18.  Section 131 of M.P, Land Revenue Code, 1959 (in short "Code™)
speaks about the rights of way and other private easement. According to sub-
section (1) of this section ifin the event of a dispute arising as to the route by
which 4 cultivator shall have access to his fields or to the waste or pasture
lands of village, otherwise than by the recognised roads, paths or common
land, including those road and paths recorded in the village Wajib-ul-arz
prepared under Section 342 or as to the source from or course by which he
may avail himself of water, a Tahsildsr may, after local enquiry decide the
- matter with reference to the previous custom in each case and with due regard
to the conveniences of all the parties concerned. According to me, this private

easement is customary easement and is having wider connotation with that of
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rights of easement as envisaged in the Indian Easements Act, 1882 (in short
"Easements Act'). Sub-section (1) of Section 131 of the Code is not akin to
that of Section 4 of Easements Act. The scope of Section 131(1) of the Code
is if a particular route is being used by a cultivator to access to his fields etc.
and if any dispute has arisen, the Tahsildar may with reference to previous
custorn may decide the said dispute by considering the conveniences of parties
concerned. Recently, by interpreting section 131 of the Code the Supreme
Court in Ramkanya Bai (Smt.) and another v. Jagdish and others, 2011
RN 361 has held that whena person who does have an easementary right,

* tries'to assert or exercise any easementary right over another's land, the owner

of such can resist such assertion or obstruct the exercise of the easementary
right and also approach the civil Court to declare that the defendant has no
easementary right of the nature claimed over his land and/or that the defendanit
should be prevented from inserting suchi right of interfering with his possession
and enjoyment and such a suit is not barred. Thus, the civil Court is required

.to see whether the said route was being used as private easement with reference

to the previous custom. Since the defendant herself has admitted that the suit
land is being used as path by the villagers to carry their cattle, bullock-carts
and even tractors from the period of her ancestors, certainly the ancient custom
has been proved and therefore when there is specific finding of two Courts
below that suit land is being used as path from the time of ancestors of the
plaintiff and the villagers were using the path as their customary easement, in
these facts and circumstances, I am of the view that plaintiff is not entitled to
for any decree of injunction. '

'11.  Toconstitutea valid custom, the essential ingredients are as under :-
(i) It should be ancient;
(i)certain;
) (111) reasonable,
' (1v) shouId not be opposed to morallty or pubhc pollcy,
.(v) not forbidden by law; and
] (v1) regular. '

The aforesa1d ingredients do tally in the present factual scenario since the
plaintiff herself has admitted that the suit land is being used as path throughout
from the time of her ancestors. Hence, I am of the view that the plaintiff has
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no case. The path is already there for considerable long period and is ancient;
reasonable; certain; regular; is not opposed to public policy; and is not
forbidden by law and therefore for the convenience of public at-large of the
village if path is being constructed by constructing a pakka road it cannot be
obstructed by plaintiff. The substantial questions of law no.(1) and (2) are *
thus answered against the plaintiff-respondent and in favour of appellants.

Regarding substantial question of law No.(3)

12. Since learned First Appellate Court by affirming the finding of learned
Trial Court holding that suit land is being used as path for several years as customary
easement by the villagers and in these facts and circumstances if the finding recorded
by it that defendants are not having any right to construct the pakkaroad, according
tome, itis perverse. Learned First Appellate Court has incorrectly applied Section
4 of the Easements Act. T have already held hereinabove that the scope of Section
131(1) of the Code is not akin to that of Section 4 of Easements Act and is having
a wider connotation. Substantial question of law no.(3) is thus answered against
the plaintiff-respondent and it is hereby held that finding of learned First Appellate
Court is perverse and illegal.

13.  Resultantly, this appeal succeeds and is hereby allowed. The impugned
judgment and decree passed by learned First Appellate Court so far as holding
that defendarits are not entitled to construct pakka road is hereby set aside and
the judgment and decree of learned Trial Court is restored in toto. No costs.

Appeal allowed.

LL.R. [2013] M.P., 2670
APPELLATE CIVIL
: Before Mr. Justice Alok Aradhe
S.A.No. 257/1998 (Jabalpur) decided on 1 August, 2013

BHAVUTI(DECEASED THROUGH LR'S) . - ...Appellant
Vs. - . .
ALAM (DECEASED THROUGHLR'S) & anr. ... Respondents

Transfer of Property Act (4 of 1882), Section 53-A - Part

" Performance - Posseéssion - An agreement to sell was executed in favor

of respondent and was placed in possession - A person is entitled to
protect his possession only when if he is ready and willing to perform
his part of contract - Respondent never teok any steps for execution of
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sale deed or paid the balance sale consideration nor filed any suit for

-specific performance of Contract - As respondent was not ready and
willing to perform his part of contract therefore, not entitled to benefit
of Section 53-A of Act, 1882 - Appeal allowed. (Paras 7 & 8)
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Cases referred

AIR 1996 SC 910, 2000(3) MPHT 18, 2004(2) MPLJ 557, AIR 1999
SC 3248, AIR 2000 SC 1485, AIR 2002 SC 812, AIR 2007 SC 1753.

-

Saket Agarwal, for the appellant.
Smita Arora, for the respondents No. 1 & 2,
Pratibha Mishra, P.L. for the respondent No. 3.

JUDGMENT

ALOK ARADHE, J. :- This appeal is filed by the plaintiff who has died
during the pendency of the appeal and his legal representatives have been
substituted. A bench of this Court had admitted the appeal on the following
substantial question of law:- - '

“Whether the Courts below are right in holding that the

defendants can retain their possession in view of Section
J3-A of Transfer of Property Act, 18827

2. The facts giving rise to filing of the appeal, briefly stated, are that the
original plaintiff filed a suit inter alia on the ground that the defendant nos. 1
and 2 are money lenders. The original plaintiff was in need of money, and
therefore, from time to time he took loan from defendantnos. 1 and 2. Asa
securtty for loan documents dated 12-07-1979, 29-06-1982 and 20-01-1983
(Exhibit D/1 to D/3) were executed in respect of the land admeasuring 4.5
acres and the possession of the land in question was handed over to the
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defendants. The original plaintiff from time to time made payment to the
defendants on account of the loan taken by him. It is the case of the plaintiff
that though he had repaid the entire amount of loan, yet the possession of the
suit land was not handed over to him. Accordingly, the plaintiff filed a suit
seeking relief of possession. ’

3. The defendant rros. 1 and 2 filed a written statement in which infer
alia it was pleaded that they are not money lenders. The defendants had
entered into an agreement for sale with the plaintiff and on receipt of part of
the sale consideration, possession of the land in question was handed over to
the defendants. It was further pleaded that defendants are ready and willing to

perform their part of contract and therefore, entitled to benefit of Section -

53-A of Transfer of Property Act, 1882( hereinafter referred to as ‘the Act”).

4, The trial Court vide judgment and decree dated 31-07-1991 inter
alia held that the documents Exhibit D/1 to D/3 were not executed by way of
security for loan and the plaintiff is not entitled to seek possession of the land
in question, as the defendants in pursuance of the agreement Exhibit D/1 to
Exhibit D/3 are in possession of the suit lands. Accordingly, the suit filed by
the plaintiffis dismissed. The aforesaid decree has been affirmed in appeal by
the lower appellate Court.

5. Learned counsel for the appellants submitted that the Courts below
committed error of law in holding that the defendants are entitled to protect
their possession under Section 53-A of the Act but it ought to have appreciated
that protection under Section 53-A of the act can be availed only by a party
who is ready and willing to perform his part of contract. In support of his
submissions, learned counsel for the appellants has placed reliance on the
decision of the Supreme Court in the cases of Mohanlal (deceased) through
his LR s Kachru and others Vs. Mira Abdul Gaffar and another AIR 1996
SC 910, Roop Singh Vs. Ram Singh 2000(3) MPHT 18 and Subhash
Chandra and others Vs. Manjla and another 2004(2) MPLJ 557. On the
other hand, learned counsel for the respondents submitted that the defendants
out of the total sale consideration of Rs. 10,000/~ had already paid a sum of
Rs. 6900/- and are ready and willing to pay the remaining sale consideration.
It is 4lso urged that both the Courts below have recorded a concurrent findings
of fact against the appellants which do not call for any interference by this
court in exercise of powers under Section 100 of Code of Civil Procedure.

6. I have considered the submissions made by learnsd counsel for the

&

-,
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parties and have perused the record. The sole question which arises for
consideration in the instant appeal is whether the defendants are entitled to
retain their possession under Section 53-A of the Act. The relevant extract of
Section 53-A of the Act reads as under :-

“53A4. Part performance :-Where any person contracts or
transfer for consideration any immoveable property by
writing signed by him or on his behalf from which the
terms necessary to.constitute the transfer can be
ascertained with reasonable certainty,

and the transferee has, in part performance of the
contract, taken possession of the property or any part
,thereof, of the transferee, being already in possession, -
continues in possession in part performance of the contract
" and has done some act in furtherance of the contract,

and the transferee has performed or is willing to
. perform his part of the contract.”

From a perusal of Section 53-A of the Act, it is evident that in order
to avail the benefit of Section 53-A of the Act, the transferee has to show that
he has done some act in furtherance of the contract and has performed or is
ready and willing to perform his part of contract.

7. The provisions of Section 53-A of the Act were considered by the
Supreme Court in the case of Mohanlal (deceased) through his LR s Kachru
and others Vs. Mira Abdul Gaffar and another AIR 1996 SC 910, wherein
it was held that a person in possession in pursuance of the agreement for sale
is entitled to protection under Section 53-A of the Act only, if he is ready and
willing to perform his part of the contract. It is further held that mere statement
of a person in possession of the property in pursuance of an agreement for
sale, that he is ready and willing to perfonn his part of contract is not enough.
Similar view has been taken in the case of Supreme Court in the case of Ram
Kumar Agarwal and another Vs. Thawar Das (Dead) through LR s AIR
1999 SC 3248, Roop Singh (Dead) through LRs Vs. Ram Singh (Dead)
through LR’s AIR 2000 SC 1485,Moo! Chand Bakhru and another Vs. .
Rohan and Others AIR 2002 SC 812 and P.T. Munichikkanna Reddy and
Ors. Vs. Revamma and Others AIR 2007 SC.1753. ~

8. In the instant case, documents Exhibit D/1 to D/3 were executed on
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'12-09-1979, 29-06-1982 and 20-1-83 respectively. It is pertinent to mention
here that in documents Exhibit D/1 and D/3 date of execution of the sale deed
has been specified. Under the said documents, the original plaintiff had placed
the defendants in possession in respect of 4.5 acres of land for a consideration

of Rs. 6900/-, The plaintiff filed the suit on 22-06-1987 on the ground that he

has repaid the entire amount of loan. However, there is no material on record
to infer that either the deféndnts took any steps for execution of the sale
deed or paid the balance amount of sale price. The defendants have also not
filed any suit for specific performance of the contract despite expiry of the
period of limitation. The aforesaid facts lead to irresistible conclusion that the
defendants are not ready and willing to perform their part of contract.
Consequently, they are not entitled to benefit of Section 53-A of the Act.

9. In view of the preceding analysis, substantial question of law is
answered in the negative and in favour of the appellants. Accordingly, the
‘judgment and decree passed by the trial Court and the lower appellate Court
are set aside and the suit filed by the plaintiff is decreed with costs.

10.  Intheresult, the appeal is allowed.
Appeal allowed.
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APPELLATE CIVIL
Before Mr. Justice GD. Saxena
M.A. No. 450/2003 (Gwalior) decided on 6 August, 2013

KIRAN YADAV & ors. . ...Appellants
Vs.
SHRIKRISHNA & ors. - ...Respondents

Motor Vehicles Act (59 of 1988), Section 163 - Negligence - Two
Vehicles were involved in accident - Composite and Contributory
negligence are not the same - Where there is absolutely no concert or
common design, the liability depends purely on the aspect of negligence
on the part of the driver - Vicarious liability is on the part of the owier,
and the liability of the insurance company is to indemnify on the basis
of the contract of Insurance - Insurance Companies of both the vehicles
are liable - Fixationl of 50% liability against both the drivers proper.

(Paras 9 & 10)
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Case referred :
2008 ACJ 1165.

K.N. Gupta with Sweta Bothra for the appellants.
S. Gajendragadkar for the respondent No. 3 United Insurance Co.

ORDER

s

G.D. SAXENA, J.:- This order shall govern the disposal of aforesaid
two appeals (Misc. Appeal No.450/2003 and Misc. Appeal No.458/2003)

2) Misc.}&ﬁpeal No0.450/2003 is filed by the claimants of the deceased
whereas Misc. Appeal No0.458/2003 is preferred by the injured being
aggrieved by a common Award dated 26th April 2008 passed in fespective
Claim Cases No. 84/02 and 72/02 by the Fifth Additional Member of the
Motor Accident Claims Tribunal, Bhind (M.P.).

(3)  Thefacts of the case, which are nécessar'y for the decision are that on
21st April 2003 at around 10 o' clock in night, Bhagwan Singh with his family
members was travelling in a Maruti Car bearing registration No.DNC 5667.

" Said Maruti Car was driven by Komal Kumar which collided with a tractor

No. CIG 6537 coming in a high speed from front side. As a result, Bhagwan
Singh who was travelling in car died on the spot while his son Raju @ Rajesh
Singh was seriously injured. The F.IR. of the incident was lodged by Komal
Singh, driver of the car against the driver of tractor involved in accident in
Police Station Bhind. The crime was registered and after investigation, the
charge-sheet was filed before the criminal court. In Claim Case No. 72/2002,

_injured Raju @ Rajesh Singh claimed compensation in the sum of

Rs.12,02,745/-. In another Claim' Case No. 84/2003, the claimants of the
deceased claimed compensation in the sum of Rs. 9,11,070/-, The Tribunal
after recording the findings that the accident was caused due to the composite
negligence of drivers of both the vehicles fixed the percentage of negligence
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as 50% each, hence, a sum of Rs. 31,405/- in favour of the injured Rajesh in
Claim Case No.72/02 was awarded. In another Claim Case No.84/02, the
claimants of the deceased have been compensated by a sum of
Rs. 3,32,910/-. Being aggrieved, the appellants have come to this court.

'(4)  The submission of the learned counsel appearing in Misc. Appeal No.

450/03 on behalf of the claimants is that the learned tribunal erred in-applying
the principles of composite negligence on the part of the driver of the car in
which the deceased alongwith other family members was travelling, It is further
submitted that there is an error committed by the learned MACT in calculating
the dependency on the income of the deceased to the tune of Rs. 1873/-as
well as applying lesser multiplier. The rate of interest is also on lower side. It
is further urged that the income of the deceased ought to have been assessed
on the basis of principles of last salary drawn. On this basis, it is prayed that
the impugned findings contained in the Award are liable to be set a51de and the
appeal deserves to be allowed.

5) Similar is the submission put forth on the point of composite negli_genoe
in another Misc. Appeal No.458/03. It is further submitted that the learned
tribunal committed an error in observing the nature of permanent disability

“suffered by the injured Raju. Moreover, the certificate issued by the District
Medical Board after examining the injured on settled norms of disability
examination is ignored. The medical expenses incurred were not properly
awarded. The multiplier apply is on lower side. In view of the above itis
prayed that by allowing the appeal the award may be modified up to the
amount as sought for. :

(6) On the contrary, the learned counsel appearing on behalf of the
Insurance Company in both the appeals submitted that the appellants in both
the cases have not joined the owner, driver and Insurance company of another
vehicle involved in accident. It is submitted that the tribunal rightly concluded

that the accident was result of the joint tort-feasers'and the drivers of both the .

vehicles were negligent and equally responsible for payment of compensation
to the claimants and injured. In this manner, the learned tribunal has rightly
passed the award in favour of injured and claimants of the deceased which is
sought to be maintained by the learned counsel with dlsmlssal of the appeals.

(7). In the light of the submlss1ons put forth, this cou1't has examined the .

legal principles laid down by Hon. Apex Court in the decision 7.0, Anthony
Vs. Kavaran and others (2008 ACJ 1165). That was a case of head on

&
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collision. K.S.R.T.C. bus.and a private bus were involved in the accident.
The driver of the K.S.R.T.C. bus filed claim petition claiming compensation.
The Apex court noticed the fact that in many cases, including the one at hand,
the Tribunal fell in to a common error in proceeding on the assumption that
composite negligence and contributory negligence are one and the same. The
Apex court held that where a 3rd party, other than the driver or owner of the
vehicles involved, claims damages for Joss or injuries inan accident involved
in a motor vehicle, compensation is payable in respect of the composite
negligence of the drivers of those vehicles. But in respect of such an accident,
if the claim is by one of the drivers himself for personal injuries, or by the legal
heirs of one of the drivers for loss on account of his death, or by the owner of
one of the vehicles in respect of damages to his vehicle, it was held that the
issue that arises is not about the composite negligence of all the drivers, but
about the contributory negligence of the driver concerned.

(8)  TheApex court held that composite negligence refers to the negligence
on the part of the two or more persons and that where a person is injured as
a result of negligence on the part of two or more wrong doers, it is stated that
the person was injured on account of composite negligence of those wrong
doers. In such a case, each wrong doer, is jointly and severally liable to the
injured to pay the entire damages and the injured person has the choice of
proceeding against all or any of them. The Apex court further held that in such
a case, the injured need not establish the extent of responsibility of each wrong
doers separately, nor is it necessary for the court to determine the extent of
liability of each wrong doer separately. The Apex court also examined the
differences between the composite negligence and contributory negligence.
The Apex court held that where a person suffers injury, partly due to negligence
on the part of another person or persons, and partly, as a result of his own
negligence, then the negligence on the part of the injured, which contributed
to the accident, is referred to as his contributory negligence. In the said case, -
thé Apex court found that contributory negligence on the part of the appellant/
claimant is only 25% and not 50%. The court modified the award to the
extent of contributory negligence on the part of the claimant which is only
25%. :

(9)  Following the decision of the Apex court in the case of T 0. Anthony
(supra) and after analysing the factual situation similar to the present case, this
court has held that where there is absolutely no concert or common design,
the liability depends purely on the aspect of negligence on the part of the
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driver, vicarious lability on the part of the owner,-and liability of the insurance

company to indemnify on the basis of the contract of insurance. In such case,
the liability of parties of each vehicle cannot be shared each other. The owner
of a vehicle can be held vicariously liable only to the extent of the negligence
caused by his employee, who is the driver of his vehicle. The insurer of a
vehicle can be fastened with liability only on the basis of the confract of insurance

and that too only to indemnify the insured of that vehicle. ) '

(10) . Inthe present case, two vehicles are involved in the accident. This is a
case where 3rd party claim damages for loss or injuries and compensation is
"payable in respect of composite negligence of the drivers of both vehicles. In
this case, the Tribunal cxamined the extent of negligence on the part of the
drivers of both vehicles, the Tribunal on evidence found that 5 0% negligence
cach can be attributed against both the drivers, Said approach cannot be said

to be wrong. -

(11)  The question how remains to-be answered in these appeals is the
quantum of award amount payable to the injured and the claimants.

(12) ~ Itisestablished from the evidence on record that the deceased aged
53 years was posted as Head Constable in the Office of Superintendent of
Police Gwalior and was getting Rs. 7,282/- as monthly salary alongwith other
facilities attached to the post. The dependency of the claimants on the earnings
of the deceased will thus be calculated on his last drawn monthly salaryi.e.,
Rs. 7,282/-. Since the decéased was aged 53 years at the time of accident,
his monthly income for the purpose of assessment of compensation is
determined as Rs. 8374/- by adding 15% of his salary to actual salary income.
Deducting 1/3rd of the monthly income towards personal and living expenses
of the deceased, contribution to family (dependents) is determined as
Rs.5,583/-. Having regard to the age of the deceased, applying the multiplier
of 11, the loss of dependency is worked out as'Rs. 61 ,413/-, ;annually

-Rs.7,36,956/-. In addition thereto, claimants 'art; also entitled to Rs. Rs.
20,000/- under the head of loss of consortium, Rs. 20,000/- as love and
affection, Rs. 5,000/~ towards funeral expenses, Rs. 5,000/- as cost of
transportation of the dead-body and Rs. 10,000/- for loss of estate. Thus, the
claimants are entitled to receive total compensation as Rs. 7,96,956/- (Rs.
Seven lac ninety six thousand nine hundred fifty six only) alongwith
interest @ 8% per annum on the enhanced amount from the date on which the
claim petition. was filed before the tribunal till final payment of compensation
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amount is made to them.

(13) Now, considering the case of injured Raju @ Rajesh Singh, it appears
that he in the accident got several injuries on his body including fractures in
shaft of ulna right and shaft of femur left. He was engaged in Hotel and loading
buisiness on Highway and looking to the nature of his business, the disability
sustained by him carries some meaning. The nature of the injuries suffered by
the claimant was such that he never fully got over the same and continued to
be under medical treatment till the end of his life. So, compensation awarded
by the tribunal appears to be on lower side. For expenses of medicine by way
of compensation Rs. 30,000/-, Rs. 20,000/- for future treatment for bony
injuries, Rs.10,000/- for nourishing and healthy food, Rs. 20,000/- for
transportation and nursing and Rs. 30,000/- for future loss in business in which
he was engaged was awarded. Hence, in this manner, the claimant/injured is
entitled to receive total compensation amounting to Rs. 1,10,000/- alongwith
8% monthly simple interest from the date of filing of claim petition before the
tribunal till date of final fealisation. In the light of the principles of law discussed
above, the Insurance Company/respondent No.3 is directed to satisfy 50%
of the award, i.e. Rs. 3,98,478/- (Rs. Three lac ninety eight thousand
four hundred seventy eight only) in Misc. Appeal No.458/03 and Rs.
55,000/- (Rs. Fifty Five Thousand Only) in Misc. Appeal No.450/03
alongwith interest @ 8% per annum on the enhanced amount from the
date on which the claim petitions were filed before the tribunal till actual payment
is made. '

(14)  Asregards balance 50% of the award amount with interest from the
driver, owner and Insurance Company insuring the offending car, on perusal
of the evidence adduced before the learned tribunal, it is gathered from the
statements of Raju @ Rajesh injured, Rakesh and Mahendra Singh that Komal
Singh was driving the car on the fateful day which was owned by his friend.
Name of the owner and Insurance Company despite being known to them
were not distlosed before the tribunal. It is proved that the accident was
direct result of headron collision of car with tractor. So, contributory negligence
on the part of the driver of the car could not be denied in causing the accident.
Therefore, a more appropriate view in the case of composite negligence is to
apportion the percentage of negligence and to fix up the liability on ach vehicle
to the extent of negligence. In such cases, it is not correct to say that the
sufferer of the wrong, who is the victim of the accident, has got any choice to
sue any one of the owner or insurer for the total damages for which they are
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liable beyond the extent of negligence caused by the driver of such vehicle,
when the drivers of both the vehicles are not jjoint tortfeasors' but only ‘separate
tortfeasors’. Since the owner of the car is not joined, who had entered into
any contract of insurance with the Insurance Company which is liable to
indemnify a person insured, by virtue of contract of insurance, it is directed
that the claimants as well as injured shall disclose their names alongwith a]l
necessary particulars of the driver, owner and Insurance company where
offending Maruti car was insured, at the relevant point of time, as from the
facts on record it is clear that at the time of accident the said vehicle was being
driven by Komal Singh, who is nephew of the deceased and cousin of injured
Raju @ Rajesh. Subject to furnishing aforesaid requisite informations and
depositing Rs. 5,00,000/- before the learned MACT by the owner of such
vehicle against solvent surety to the satisfaction of the tribunal, the Insurance
company shall first pay the balance 50% of the award amount with necessary

interest within a period of three months from the date of this order to the -

claimants and would be at liberty to recover the same from the driver and the
owner of the offending car in execution proceedings. It is further directed that
the learned MACT after affording opportunity of hearing to both the parties
shall proceed for recovery of the contributory amount recoverable from the - _
opponents within a year from the date such amount is deposited before it.

(I15)  The appeals are accordingly disposed of as indicated above.
Appeal disposed of.

LL.R. [2013] M.P., 2680
APPELLATE CIVIL
Before Mr. Justice GD. Saxena
M.A. No. 260/2012 (Gwalior) decided on 6 August, 2013

PUSHPA DEVI ...Appellant
Vs.
HARVILAS & ors. . . .Resp_ondents

A. Civil Procedure Code (5 of 1908), Order 22 Rule 10 - If the
interest is assigned of the subject matter of the suit, the assignee may
apply to be impleaded as a party even at an appellate stage. (Paral2)

w Rfre g wRar (1908 T 5), A1 22 FA 10 — ufx
arg 3} fawy avq a1 e e R fear T 2, W R vger @ o
¥ afmaifoa 53 o Rq adiefir wwsw wv W s e wwar 2



i

<

%

"

LL.R.[2013]M.P. Pushpa Devi Vs.Harvilas 2681

B. Civil Procedure Code (5 of 1908) Order 41 Rule 234 -
Remand in other cases - The appellate court may remand the suit to
the trial court even though such suit has been disposed of on merits
and the decree is reversed in appeal and the appellate court considers
that retrial is necessary - Held - If the finding of the appellate court in
remanding the case for fresh trial is not in consonance with the
provisions of law, liable to be set aside. (Para 17)
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Cases referred :

(2002) 5 SCC 686, (2009) 8 SCC 231,2009 (1) MPLJ 620, (2004)
4 SCC 26, 1977 JLJ SN 83, AIR 1958 SC 394, AIR 1994 M.P. 181,

" (2012) 5 SCC 543.

N.K. Gupta, for the d@ppellant.
Jitendra Sharma, for the respondents No. 1 to 3.
Suresh Agrawal, for the respondent No. 5.

ORDER

G.D.SAXENA, J.:- This order shall govern the disposal of aforesaid
two appeals (Mise. Appeal No.260/2012 and Misc. Appeal No.261/2012).

()  These appeals under Section 104 read with Order 43 Rule 1(u) of
C.P.C. through inter-pleader have been submitted against a common order
dated 24th January 2012 in Civil Appeal No. 26/2009 and 27/2009 of the
Additional District Judge, Gohad, district Bhind, allowing thereby an application
preferred by the appellant under Order XXII Rule 10 C.P.C. and allowing
her to be impleaded as a defendant while making remand of the entire case to
the learned trial court for afresh decision, after setting aside the impugned
judgment and decree dated 31st August 2009. Being aggrieved, the appellant
has come to this court with certain reliefs. -

(3)  Bare facts necessary for determination of this controversy can now
be stated. The plaintiffs/respondents No. 1 to 3 instituted a suit against
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defendants/respondents No. 4, 5 and 6 (in Misc. Appeal No.260/12) for
declaration of title and permanent injunction over the agricultural land
comprised in Survey Nos. 33, 5 1,62,430,432,434, 1004, 1007, 1008 and
1210, total area 3.36 hector, situated in village Achaya Tehsil Gohad; district
Bhind which was subject matter of the suit. The said disputed land earlier was
owned by Gangaram, father of the plaintiffs and Tej Singh. After death of
Gangaram, plaintiffs and Tej Singh became the owners of the land with equal
share of 1/4th in the suit property. The suit land was partitioned in the year
1994 and pursuant thereto the mutation proceedings took place. It was alleged
that by the defendant No.1 that she was not given share as per the agreement
made between her father and the plaintiff Harvilas. On the contrary, plaintiff
Harvilas pleads that the father of defendant No. | being Karta of the family
made partition of the property which was not proper and he played fraud with
his rights. In such circumstances, both the parties filed separate suits against
each other. However, the learned trial J udge by the impugned judgment dated
31st August, 2009 did not find the partition proved between the parties
contesting the suit, hence, left the parties to proceed for getting their partition
before the competent court. Being aggrieved, both the parties filed two separate
appeals and challenged the above impugned findings. During hearing, the
appellant-intervener filed the application under Order XXII Rule 10 of C.P.C.
with a prayer that she be joined with seller Savitridevi in pending appeals.
Said prayer was allowed but in a different manner. The appellant was allowed
.to be impleaded as defendant in the appeals but instead of deciding the appeals
on merits, the lower appellate court remanded the case back to the trial court
for taking afresh decision after affording opportunity to the appellant to file
written statement and produce evidence.

(4)  Leamned counsel forthe appellant invites attention to impugned order
dated 24/1/12 to demonstrate that it is in fact a remand order and as such
provision of order XLIII Rule 1(u) C.P.C. will apply and appeal against such
an order is the only remedy. It is further submitted that the first appellate court
instead of deciding the case on merits, passed the impugned order. Accordingly,
it is prayed that by allowing the appeals the order of remand may be set aside
and the appellate court may be directed to implead the appellant in the appeals
filed by the parties with seller Savitridevi and thereafter same may be heard
on merits. In support of the submissions he has relied upon the judgments
reported AIR 1953 SC 837 in this respect in the cases of P Purushottam
Reddy & another Vs. Pratap Steels Ltd, (2002) 5SCC 686, H.P Vedavyas
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Sachar Vs. Shivashabkar & another (2009) 8 SCC 231 as well as of this
court in the case of Dr. Arvind Vs Mannalal 2009 (1) MPLJ 620.

()

In the case of P. Purushottam Reddy (supra), the Hon Apex court
while dealing with the matter has observed as follows :-

“Prior to the insertion of Rule 23-A in Order 41 of the Code
of Civil Procedure by the CPC Amendment Act, 1976, there
were only two provisions contemplating remand by a court of
appeal in Order 41 CPC. Rule 23 applies when the trial court

disposes of the entire suit by recording its findings on a -

preliminary issue without deciding other issues and the finding
on preliminary issue is reversed in appeal. Rule 25 applies.
when the appellate court notices an omission on the part of

the trial court to frame or try any issue or to determine any .

question of fact which in the opinion of the appellate court
was essential to the right decision of the suit upon the merits.
However, the remand contemplated by Rule 25 is a limited
remand inasmuch as the subordinate court can try only such
issues as are referred to it for trial and having done so, the
evidence recorded, together with findings and reasons therefor
of the trial court, are requ1red to be returned to the appellate
court.

In 1976, Rule 23-A has been inserted in Order 41 which
provides for aremand by an appellate court hearing an appeal
against a decree if (i) the trial court disposed of the case

otherwise than on a preliminary point, and (ii) the decree is*

reversed in appeal and a retrial is considered necessary. On
twin conditions being satisfied, the appellate court can exercise
the same power of remand under Rule 23-A as it is under
Rule 23. After the amendment, all the cases of wholesale remand
are covered by Rules 23 and 23-A. In view of the express
provisions of these Rules, the High Court cannot have recourse
to its inherent powers to make aremand because, as held in
Mahendra Manilal Nanavati v. Sushila Mahendra
Nanavati (AIR 4t p. 399), it is well settled that inherent powers
can be availed of ex debito justitiae only in the absence of
express provisions in the Code. It is only in exceptional cases
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where the court may now exercise the power of remand dehors
Rules 23 and 23-A. To wit, the superior court, if it finds that
the judgment under appeal has not disposed of the case
satisfactorily in the manner required by Order 20 Rule 3 or
Order 41 Rule 31 CPC and hence it is no judgment in the eye

- of law, it may set aside the same and send the matter back for
rewriting the judgment so as to protect valuable rights of the
parties. An appellate court should be circumspect in ordering
aremand when the case is not covered either by Rule 23 or
Rule 23-A or Rule 25 CPC. An unwarranted order of remand
gives the litigation an undeserved lease of life and, therefore,
must be avoided.*

(6)  Asagainst this, learned counsel for the respondent has invited attention
to provisions of Order 41 Rule 23 of C.P.C. to point out when remand is
possible. He states that by the impugned order here, the learned Additional
District Judge has not in appeal before him interfered with the "decree” passed
by lower Court and as such, provisions of Order 43 Rule I(u) are not attracted.
Apart from it, he submits that in both the appeals the appellant did not frame
the substantial question of law as per requirement of Section 100 of C.PC,
so this miscellaneous appeals are not tenable. In support, learned counsel
placed reliance on the decision in the case of Narayanan Vs. Kumaran (2004)
4 SCC 26.

(7)  Incase of Narayaman (supra) it has been held as follows:-

“It is obvious from the above rule that an appeal will
lie from an order of remand only in those cases in which an
appeal would lie against the decree if the appellate court instead
of making an order of remand had passed a decree on the
strength of the adjudication on which the order of remand was
passed. The test is whether in the circumstances an appeal
would lic if the order of remand were to be treated as a decree
and not a mere order. In these circumstances, it is quite safe to
adopt that appeal under Order 43 Rule 1 clause (u) should be
heard only on the ground enumerated in Section 100. We,
therefore, accept the contention of Mr. T.L.V. Iyer and hold
that the appellant under an appeal under Order 43 Rule 1 clause
(u) is not entitled to agitate questions of facts. We, therefore,
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hold that in an appeal against an order of remand under this
clause, the High Court can and should confine itself to such
facts, conclusions and decisions which have a bearing on the
order of remand and cannot canvass all the findings of facts
arrived at by the lower appellate court.

(8)  Before proceeding further, it will be necessary to reproduce relevant
provisions of Order XLI, Rule 23 and 23 A of Civil Procedure Code. Said
provisions read :

(9) ° Rule23.Remand of case by Appellate Court.- Where the Court from
whose decree an appeal is preferred has disposed of the stiit upon a preliminary
point and the decree is reversed in appeal, the Appellate Court may, if it
thinks fit, by order remand the case, and may further direct what issue or
issues shall be tried in the case so remanded, and shall send a copy of its
judgment and order to the Court from whose decree the appeal is preferred,
with directions to re-admit the suit under its original number in the re gister of
Civil suits, and proceed to determine the suit; and the evidence (if any)
recorded during the original trial shall, subject to all just exceptions, be evidence
during the trial after remand. Rule 23 A. Remand in other cases - Where the
Court from whose decree an appeal is preferred has disposed of the case
otherwise than on a preliminary point, and the decree is reversed in appeal
and a re-trial is considered necessary, the Appellate Court shall have the same
powers as it has under Rule 23.

(10) A perusal of Rule 23 or Rule 23A reveals that the appeal before
Appellate Court has to be from a decree passed by lower Court.

(11)  Oncoming back to the case, it is noted that before the date of judgment
of the suit on 24/8/09, half of the share of the disputed land was soled by
Smt. Savitribai in favour of the appellant-Smt. Pushpa Devi vide sale-deed
and the possession was also handed over to her. So after sale of the property,
appellant has acquired the right and title over it. Both parties of the suits being
aggrieved by the judgment passed in civil suits filed separate appeals before
the appellate court. During pendency of appeals, appellant-Smt. Pushpa Devi
filed an application under Order XXII Rule 10 of C.P.C. for impleading her in
the appeals alongwith aforesaid seller Smt. Savitribai.

(12)  In the case of Radheshyam Vs. Bhagwanlal 1977 JLJ SN 83, this
Court, following the decision in the case of Saila Bala Vs. Birmala Sundari
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(AIR 1958 SC 394), observed that Rule 10 of Order XXII, is enacted with
the object that in case of assignment, creation or devolution of interest, the
suit may be continued by or against a person whom or upon whom such interest
has come or devolved. It is true that the Court has been invested with
discretion, but like any other discretion, it must be exercised judicially. This
provision enable a party to apply to the Court for being made a party so that
he may safeguard his own interest by prosecuting the suit as he himself desires.
It was further observed that Order XXII, Rule 10 does not cast any obligation
on the transferee to become a party to the suit because he may think that his
interests are protected by the original defendant. In other words, the transferee
is not obliged to apply for being made a party. The fact remains that a decree
to be passed in that suit against the original defendant will operate against the
transferee as well. Thus, essentially it is the choice of the transferee whether
to apply for leave of the Court or not. A Division Bench of this Court, in the
case of Devisahai v. Govindrao 1966 JLJ 32 : (AIR 1965 MP 275), while
considering the case of addition of party of transferee pendente lite at appellate
stage, has observed that so far as allowing a party to be impleaded under
Order I, Rule 10(2) or Order XXII, Rule 10, or Order XLI, Rule 20 is
concerned the discretion has to be exercised by the Court judicially. It was
further observed that there is no bar of the transferee pendente lite being impleaded
as a party under Order XXII, Rule 10 at the appellate stage. However, the question
will be one of the due diligence. But, if he is guilty of unreasonable delay and waits
and watches the proceedings without making an attempt-to be impleaded and
later on files an application at a very late stage, unless he explains the delay or
shows some justifiable reason for having remained silent, his prayer to be impleaded
at alate stage can evidently not be allowed.

(13) In Kamta Prasad Vs. Vzdf;yawati (AIR 1994 M.P. 181) th:is court
answered the relevant question covering the present case in the following terms:-

“In the opinion of this Court, a reading of the two
provisions of Order XXTI, Rule 10 and Order I, Rule 10, CPC, . -
it is amply clear that under Order XXII, Rule 10, if the interest
is assigned of the subject-matter of the suit, the assignee may
apply to be impleaded as a party even at an appellate stage .
and if'a person is vitally interested in the litigation and ultimate
decree which may be passed in the said litigation vitally affecting
his rights, he may apply to be added as a party under Order 1,

"Rule 10(2), CPC. However, the Coutt, while considering the
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application under Order I, Rule 10(2) or under Order XXII,
Rule 10, has to exercise the discretion judicially.’
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Recently, the Hon. Apex Court has observed in Jagannathan Vs Raju
Sigamani (2012) 5 SCC 543 as follows :-

“6. Order 41 Rule 23 is invocable by the appellate court where
the appeal has arisen from the decree passed on a preliminary
point. In other words, where the entire suit has been disposed
of by the trial court on a preliminary point and such decree is
reversed in appeal and the appellate court thinks proper to
remand the case for fresh disposal. While doing so, the
appellate court may issue further direction for trial of certain
issues.

7. Order 41 Rule 23-A has been inserted in the Code by Act
104 of 1976 w.e.f. 1-2-1977. According to Order 41 Rule
23-A of the Code, the appellate court may remand the suit to
the trial court even though such suit has been disposed of on
merits. It provides that where the trial court has disposed of
the suit on merits and the decree is reversed in appeal and the
appellate court considers that retrial is necessary, the appellate
couft may remand the suit to the trial court.

8. Insofar as Order 41 Rule 25 of the Code is concerned, the
appellate court continues to be in seisin of the matter; it calls
upon the trial court to record the finding on some issue or
issues and send that finding to the appellate court. The power
under Order 41 Rule 25 is invoked by the appellate court
where it holds that the trial court that passed the decree omitted
to frame or try any issue or determine any question of fact
essential to decide the matter finally. The appeliate court while
remitting some issue or issues, may direct the trial court to
take additional evidence on such issue(s).

9. Insofar as the present case is concerned, the trial court had
disposed of the suit on merits and not on a preliminary issue,
The first appellate court set aside the judgment and decree of
the trial court and directed the trial court to decide the suit
afresh after giving parties an opportunity to lead evidence-
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oral as well as documentary. The nature of the order passed
by the appellate court leaves no manner of doubt that such
order has been passed by the appellate court in exercise of its
power under Order 41 Rule 23-A of the Code.

10.  Order 43 of the Code provides for appeals from orders.
Clause (u) of Rule 1 Order 43 was amended consequent upon
insertion of Rule 23-A in Order 41 w.e.f. 1-2-1977. Tt reads

as under:

“1.  Appeals from orders.- An appeal shall lie from the
" following orders under the provisions of Section 104, namely

XXXX XXXX XXXX

(u) an order under Rule 23 or Rule 23-A of Order 41
remanding a case, where an appeal would lie from the decree
of the appellate court; ” )

It is clear from the above provision that an order of
remand passed under Order 41 Rule 23-A is amenable to
appeal under Order 43 Rule 1(u) of the Code.

11.  TheHigh Courtrelied upon a decision of this Court in
Narayananv. Kumaran i.. holding that civil miscellaneous
appeal from the order of remand was not maintainable. The
High Court was clearly in error. What has been held by this
Court in Narayanan is that an appeal under Order 43 Rule
1(u) should be heard only on the ground enumerated in Section
100 of the Code. In other words, the constraints of Section
100 continue to be attached to an appeal under Order 43 Rule -
1(u). The appeal under Order 43 Rule 1(u)-can only be heard
on the grounds a second appeal is heard under Section 100.

12.  There is a difference between maintainability of an
appeal and the scope of hearing of an appeal. The High Court
failed to keep in view this distinction and wrongly applied the

" case of Narayanan in holding that miscellaneous appeal
preferred by the appeliant was not maintainable.”

(17)  Keeping in view the law and in the light of the definition aforesaid, it is
clear that the Additional District Judge who decided appeals and delivered

+)
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impugned order is covered there under. It is to be noted that such judgment
of District Court has been artificially treated as decree with further provision
of appeal against it. To attract provisions of Order 41 Rule 23 or Rule 23A,
present appellant has to demonstrate that the Additional District J udge was
considering validity or otherwise of "decree” and, in that event only, present
appeal against order can be held that to be maintainable. Moreover, perusal
of impugned order reveals that it is not only an order of remand but thereby
set aside the impugned judgment and decree without consideration on merits.
Thus, aretrial as required by Order 41, Rule 23 A is not warranted in the facts
and circumstances of the case. Therefore, this court finds that remedy of filing
appeal against order is available to the appellant. Hence after analysing the
principles underlying the object, the findings of the appellate court by setting
aside the judgment and decree of the trial court, while remanding back the
case for fresh trial are not in consonance with the provisions of law mentioned
above. The appellate court ought to have addressed itselfto these vital points
and was expected to proceed with the case on merits. Consequently, the
appeals are hereby allowed and the findings of the appellate court in remanding
the case back for fresh trial are set aside. It is directed that appellate court
shall restore the appeals to their original numbers and after affording opportunity
of hearing to the parties and the inter-pleader decide the appeals on their own
merits, in accordance with law.

(18)  The parties shall bear their own cost. Counsel fee Rs. 2000/-, if certified.
‘ Appeal allowed.

LL-R. [2013] M.P., 2689
APPELLATE CIVIL
Before Mr. Justice Alok Aradhe
S.A. No. 862/1998 (Jabalpur) decided on 20 August, 2013

RAM NIWAS' ...Appellant
Vs. . .
JAGAT BAHADUR SINGH & ors. ...Respondents

A, Transfer of Property Act (4 of 1882), Section 54 - Sale -
Minor Transferee - There is no provision in the Act, 1882 which prohibits
a minor from being transferee - Minor is not disqualified to be
transferee. (Para 8)

Z YRIRT SIeTT TSI (1882 BT 4), GRT 54 — Rma —
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FIUTE TR — Affraw, 1882 ¥ T HIF wugy & O I B
aaﬁ?ﬁaﬁﬁﬁuﬁrﬁawﬁ—maﬂ?ﬁaﬁ$mmmwﬁ|

B. Land Revenue Code, M.P. (20 of 1959), Sections 165 &
170-B - Land was sold in favour of plaintiff in the year 1957 - Vindhya
Pradesh Land Revenue and Tenancy Act, 1853 was in force which did
not contain any provision restraining alienation by a tribal in favour of
non-tribal - Provisions of M.P. Land Revenue Code, 1959 do not apply.

(Para 9)

& 7 WIovT UIRTT, 7Y, (1959 oT 20), €RIY 165 T 17041 — TS
1957 ¥ 91 B um ¥ A w1 fywa fe Ay on — RisagRe A e SR
afrgft sffrm, 1883 ward) o, R seonfa afr@ g R Aw
SO R ® UE § I WHTAOT AdeE DY dTAT B3 SUGEH WA
€ — 7y, ¥ <rerd Afyar 1959 ® SudEr A0f TE wd |

Cases referred :

. AIR 1922 Nagpur 239, AIR 1930 Madras 425, (2001) 5 SCC 705,
" (2002) 2 SCC 440, (2002) 6 SCC 404, (2004) 9 SCC 468, (2009) 17 SCC
467,AIR 1965 SC 1179, (1911) ILR 33 All 657, (1914) ILR 37 Mad. 390,
(1916)ILR 39 All 62.

Pranay Verma, for the appellant.
None present for the respondents.

JUDGMENT

ALOK ARADHE, J. :- This is an appeal by the plaintiff, which was
admitted by a Bench of this Court on following substantial questions of law:-

“i) Whether the findings arrived by the Courts below that
there cannot be a valid alienation of immovable property to a
minor, is perverse and unsustainable in law ?”

i) Whether the findings arrived at by the Courts below
that in view of the provisions of Section 165(6) and 170-B of
the M.P. Land Revenue Code, the plaintiff/appellant did not
prescribe title,on the disputed land by adverse possession, is
also perverse and unsustainable in law ?”

2. Facts giving rise to filing of the appeal briefly stated are that one
Suryadeen, the erstwhile tenant of land admeasuring 12.51 acres, sold the
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same orally on 15.6.1957 to the plaintiff for a consideration of Rs.90/- and
placed him in possession. Thereafter, the name of the plaintiff wasrecorded
in the Khatoni of the year 1958-59 (Ex.P/1) and Khasra Panchshala of thé
years 1957-58 up to 1986-87 i.c. Ex.P/2 to P/6. The plaintiff became the

~owner of the suit land on the basis of an oral sale followed by delivery of

possession for a consideration of Rs.90/- and is in possession of the suit land
as owner thereof. However one Baldev threatened the plaintiff with
dispossession some time in the year 1987. Thereupon, the plaintiff filed the
suit sceking the relief of declaration of title and permanent injunction restraining
the defendants from interfering with the plamtlff S possession.

3. The defendants No.1, 3, 4 and 6 i.e. legal representatives of vendor
of the plaintiff namely Suryadeen in the joint written statement admitted the
claim of the plaintiff. Similarly, defendants No.2 and 5 also admitted the claim
of the plaintiff. The defendant No.7 on service of summons neither entered
appearance nor filed the written statement. Consequently, he was proceeded
ex-parte.. The plaintiff adduced evidence and examined himself as well as
one witness namely Sukhdev Singh Gond. The witnesses of the plaintiff were
not cross-examined by the defendants.

4. - Thetrial Court vide judgment and decree dated 19.3.1989 infer-alia

held that the purchase dated 15.6.1957 in favour of the plaintiff has not been

proved and the plaintiff has not prescribed title by adverse possession. It

was further held that in view of Section 170-B of the M.P. Land Revenue

Code, 1959 [hereinafter referred to as 'the Code'], the sale in favour of the.
plaintiff is invalid, as he is a non-tribal. The lower appellate Court vide

impugned judgment and decree dated 4.7.1998 inter-alia held that at the time

of purchase of the suit land, the plaintiff was minor and, therefore, the purchase

is void. It was further held that in view of Section 165(6) of the Code and in

the absence of permission from the Collector, no alienable interest was

transferred to the plaintiff and consequently, he could not be held to have’
perfected his title by adverse possession.

5.+ Thelearned counsel for the appellant submitted that the Courts grossly
erred in holding that the alienation in favour of the plaintiff was void, as at the
time of alienation, he was minor. In support of his aforesaid Submissions,
reference has been made in the cases of Balkrishna Vs. Lakhu and others,
AIR 1922 Nagpur 239 and Subba Reddy Vs. Gurva Reddy, AIR 1930 Madras
425, Itis further submitted that the sale took place in the year 1957 i.e. prior
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to commencement of the Code and, therefore, the Courts below grossly erred
in applying the provisions of Section 165(6) and 170-B of the Code to the
facts of the case.

. 6. [ have considered the submissions made by learned counsel for the
appellant and have perused the records. It is well settled in law that if the
finding of fact is perverse or the same has been reached in ignorance of the
material available on record or by misreading of the evidence onrecord, it is
open to interference in exercise of power under Section 100 of the Code of
Civil Procedure. {See : Deenanath Vs. Pooranlal, (2001) 5 SCC 705,
Neelaknatan and Others Vs. Mallika Begum, (2002) 2 SCC 440, Yadarao
Dajiba Shrawane Vs. Nanilal Harakchand Shah and Others, (2002) 6
SCC 404, Krishna Mohan Kul alias Nani Charan Kul and Another Vs.
Pratina Maity and Others, (2004) 9 SCC 468, Arumaraj Devadhas Vs.

K. Sundaram Nadar, (2009) 17 SCC 467]. It is well settled in law that =

where the other side pleads no evidence, very slight evidence is required to
discharge the initial burden which lies on the plaintiff.

7. In the instant case, the plaintiff has examined himself as well as the
witness Sukhdev Singh Gond, who have stated in their evidence that the suit
land was purchased by the plaintiff and he is in possession of the same as
owner thereof. In the revenue records namely Ex.P/1 to P/6 for the period
from 1957-58 up to 1986-87, the possession of the plaintiff over the suit land
is recorded. Therefore their testimony shall be deemed to be admitted [See :
Punjabrao Vs. Dr. D.P. Meshram and Others, AIR 1965 SC 1179].

8. A sale is transfer of ownership for a price. Section 54 of the Transfer
of Property Act, 1882 (hereinafter in short referred to as “the Act”) provides
that in case of tangible immovable property of a value less than one hundred
rupees, such transfer may be made either by registered instrument or by delivery
of property. Section 6 (h) of the Act provides that no transfer can be made in
so far as it is opposed to the nature of interest affected thereby or for an
unlawful object or consideration within the meaning of Section 23 of the
Indian Contract Act, 1872 of to a person legally disqualified to be transferee.
It is essential for valid sale that transferor should be competent to transfer as
" per Section 7 of the' Act and the transferee should not be subject to legal
disqualification as prescribed under Section 6 (h) of the Act. Thus, any living
person can be transferee provided he is not disqualified under Section 136 of
the Act or under Order 21 Rule 73 of the Code of Civil Procedure, 1973.

'
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+ Thus, from perusal of relevant provisions of the Act, it is evident that there is

no provision in the Act which prohibits a minor from being transferee. Thus, a
minor is not dlsquahﬁed to be transferee. [See : Ulfat Rai Vs. Gauri Shankar
(1911) ILR 33 All 657, Munia Vs. Perumal (1914) 37 Mad. 390, Munni
Kunwar Vs. Madan Gopal, (1916) ILR 39 All 62, Balkrishna Vs. Lakhu
and others, AIR 1922 Nagpur 239 and Subba Reddy Vs. Gurva Reddy,
AIR 1930 Madras 425.] :

9. ‘At the time when the sale took placc in favour of the plalntlff the
provisions of the dehya Pradesh Land Revenue and Tenancy Act, 1953,
were in force, which did not contain any provision restraining alienation by a
tribal in favour of the non-tribal. The provisions of the M.P. Land Revenue
Code, 1959 do not apply to the facts of the case. For the aforementioned
reasons, the substantial questions of law framed by this Court are answered
in the affirmative and in favour of the appellant.

10.  Accordingly, the judgment and decree passed by the trial Couit as
well as the lower appellate Court are hereby set aside. The clalm of the
plaintiffis decreed with cost.

In the result, the appeaI isallowed. L
: Appeal allowed,

LL.R. [2013] M.P., 2693
APPELLATE CRIMINAL
Before Mr. Justice Ajit Singh & Mr. Justice B.D. Rathi
Cr. A. No. 2171/2003 (Jabalpur) decided on 16 July, 2013

SANTOSH ‘ " ...Appellant
Vs. ' , '
STATE OF M.P. ...Respondent

‘A Penal Code (-45 of 1860), Section 302 - Murder - Injuries
found on the deceased were caused by Gupti (sharp edged weapon) -
Evidence of eye witnesses is corroborated by the medical evidence -

No reason to discredit the prosecution case - Appeal dismissed.
. (Paras8.&9)

@, Fvs WIZGT (1860 T 45), SRT 302 ~ §AT — AF T U5
¢ @i 1ol (BRIR SRAR) § T & 18 — ageell wah @ W
1 gite fafecudl wea | 8@t @ — AP geer W afewE @1
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B. Arms Act (54 of 1959), Sections 25 & 4 - Mandatory
reqmrement of Section 4 read with Section 25(1-B) of the Act not proved
-Appellant/Accused is acqultted of the offence u/s 25 of the Arms Act.

?  (Paral2)

& AT FAIGT (1959 7 54), €II9 25 T 4 — affag a9
BT 4 Weufod 9T 25(141) @1 ArmS Star vadn € — sdfarefl / afvge
ARG AR B anr 25 B Fafa qwre | IAgw | .

Archana Tiwari, for the appellant.
- Vijay Pandey, Dy. A.G. for the respondent.

JUDGMENT

The Judgment of the Court was “delivered by :
B.D. RartHr, J. :- The above named appellant has been convicted for an
offence under section 302 of the Indian Penal Code for committing the murder
of Chhakkilal on 18/9/2002 at 8 p.m. at Khirhani Phatak, Katni, and sentenced
to undergo imprisonment for life. He has also been convicted under Section
25 of the Arms Act 1959 with a sentence of one year rigorous imprisonment.

2. According to the prosecution case, on the fateful night of 18/9/2002
at about 8’0 Clock, complainant Horilal (PW5), father of the deceased, was
sitting in the house of his father-in-law Ramapati Nishad. At that time appellant
Santosh and deceased Chhakkilal were quarrelling with each other in front of
the house.of Chunnilal Nishad. On hearing the cries of Chhakilal, complainant
Horilal immediately rushed towards the spotand saw that Chhakilal was being

-stabbed repeatedly by the appellant with a Gupti (sharp edged weapon) on

left side of his chest, left side of the forehead as well as on the occipital region.
Resultantly, the deceased fell down and the appellant fled from the spot. The
incident was witnessed by Pallu Nishad, Jagannath Nishad and others. Dehati
Nalishi (Ex.P/1) was written on the spot at about.8.30 p.m. by Town Inspector

Akahand Pratap Singh. Crime No.673/02 (Ex.P/2) at Police Station Katni,

was registered on the basis of the Dehati Nalishi by Assistant Sub-Inspector
Shri U.S.Parihar. .

3. During the course of investigation, autopsy was conducted by Dr.
Naresh Saraogi (PW4). Weapon of offence i.e. Gupti was seized from the
spot vide seizure memo (Ex.P/10). Forensic Science Laboratory Report (Ex.P/

—n
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12) was obtained in regard to seized articles.

4. During the trial, the appellant pleaded not guilty to the charges and
contended that he had been falsely implicated.

5. The trial court, after appreciating the evidence and materials brought
on record including the staternents of eye-witnesses Horilal (PW5) and
Buddhabai (PW3), held the appellant guilty of committing the murder of
Chhakkilal witha Gupti. '

6. Learned counsel on behalf of the appellant argued that the statements
of eye-witnesses are not reliable. Name of Buddhabai (PW3) was not .
mentioned in the first information report. That apart, Buddhabai also stated in
paragraph 1 of her evidence contrary to the first information report and the
statement of Horilal, that deceased was beaten by a shaft (Danda). Statement
of Horilal (PW35) is also not reliable because being father of deceased, he is
an interested witness. Apart from that, Horilal himself stated in paragraph 3 of
his evidence that place of incident could not be seen from the house because
of a turning in between. Similarly, it is also submitted that independent
witnesses, named in the first information report, were not produced in the
Court and, therefore, conviction cannot be sustained in such circumstances.

7. On the contrary, learned Députy Advocate General, while making
reference to the incriminating pieces of evidence on record, submitted that the
conviction is well merited. He also argued that it is not the rule of law to discard
the evidence of relatives so also itis for prosecution how to prove its case.

8. Having regard to the arguments advanced by the parties, we have
perused the evidence and material on record. Horilal (PW5), who is an
eyewitness, has categorically testified that his son Chhakkilal was murdered
by the appellant with a Gupti. He has deposed that injuries were inflicted on
the left side of the chest and near the left eyebrow. His evidence is fully

~ corroborated by the autopsy report (Ex.P/4-A). Dr. Naresh Saraogi (PW4) ~

had conducted the autopsy who opined that the cause of death was shock on
account of injuries on heart and lung. '

o

9. Buddhabai (PW?3) also narrated in paragraph 1 of her evidence that .
she saw Chhakkilal was being assaulted by the appeliant with a Danda and
after throwing it on spot he ran away. She is an illiterate witness and hence
unable to differentiate Gupti from a Danda. Gupti is a sharp edged long
knife that is kept in its wooden sheath that looks like a stick. Due to this

—_—
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reason, she stated that she saw Chhakkilal was assaulted by Danda.

10.  Horilal (PWS5) has testified that he had lodged the report (Ex.P/1) on
. the spot when police came there. Thereafter, corpus of Chhakkilal was sent
for post-mortem by police. Gupti was also seized frém the spot vide seizure
memo (Ex.P/10). In support of his statement Police Constable Umesh Singh
~ (PW6) and Assistant Sub-Inspector U.S.Parihar (PW1) stated that Dehati
Nalishi (Ex.P/1) was recorded on the spot by Town Inspector Akahand Pratap
Sinigh, on the basis of which the first information report was registered. Gupti

(Article-C) was sent for Forensic Science Laboratory examination and as per -

Forensic Science Laboratory report (Ex.P/12), human blood-stains were found
present on the Gupti,

11.  We agree with the contention of learned Deputy Advocate General
that it is the choice of prosecution how it wants to prove its case. It is not
necessary that all the eye-witnesses should be examined. Besides this, in para
14 of the judgment; it is mentioned that independent witnesses Jagannath and
Kallu were summoned by all the means but summons and warrants were
returned un-served, therefore, they could not be examined.

12. Forthe above reasons, we are of the view that the conviction of the

appellant under Section 302 of the Indian Penal Code is just and proper.
Although conviction under Section 25 of the Arms Act 1959 has been

challenged in appeal memo yetno arguments were advanced in this regard.

We have gone through the evidence. In this regard, no notification issued
under Section 4 of the Arms Act 1959 has been produced to prove that carrying
of seized Gupti in the area where offence was committed was prohibited.

- 13, Inviewofthe aforesaid, we are of the view that conviction under
Section 25 of the Arms Act 1959 cannot be sustained.

14. - Intheresult, the appeal is allowed in part, Appellant is acquitted of
the offence under Section 25 of the Arms Act 1959. His conviction and sentence
for the same are, accordingly, set aside. However, his conviction and séntence
under Section 302 of the Indian Penal Code are maintained.

15.  Copy of the judgment be sent to the tria] Court for. complijance and
necessary action, : :

Appeal partly allowed,
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APPELLATE CRIMINAL
Before Mr. Justice B.D. Rathi
Cr. A. No. 235/1998 (Jabalpur) decided on 19 July, 2013

SEWAKRAM BANJARE & anr. : ...Appellants
Vs.
STATE OF M.P. ‘ : «..Réspondent

A. Vinirdishta Bhrashta Acharan Nivaran Adhiniyam, M.F.
( 36 of 1982), Section 39 - Cognizance of Offence - A police officer is
required to make a report to the Authority for the purposes of
investigation - Police Officer did not submit a report to such authority
- In absence of such report, Prescribed Authority is not competent to
take cognizance of matter and direct investigation - Collector had
sought sanction for investigation - Collector clearly acted beyond his
jurisdiction - Collector ought to have informed the police officer to
make an application before Prescribed Authority putting all facts and
then to seek permission for investigation - Cognizance taken by Jaw
was void ab-initio. (Paras 9 to 10)

Z. l%ﬁﬂ%"na' mam?vrﬁarwaféﬁmr 7H (1982 *7T 36),
5T 39 — FUNTEH @7 WA — Gfow aftrerd | st @ f5 9w s
& gatw Bg TTREY & ufrdes 7 - qfaw afterd 9 9w aiterd
# ufdes uwga 98 frar — waa e A squRefy &, fakke
TR AR F1 g9 A1 @ fad i aawer a1 PRy 2 @ fag
qEH I8 — Foldex T JYV BY Ao A — TR 7 WE U 4
gl afreRar ¥ R Fdard! 31 — FaTey Ft AMEe o1 f6 9w giew
afrert ot qira wear v fifea siter & wwea Wl 9ot &t <ed
gV e # Al 99 g=we @ fad agafy ae - < gwr fasr
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B. - Vinirdishta Bhrashta Acharan Nivaran Adhtmyam, ME
(36 of 1982), Sections 24, 25, 26 ~ Local Area - In order to make out an
offence under Sections 25, 26 of Adhiniyam, the construction should
be made on the land or plot situated in local area - Before granting
sanction, the Prescribed Authority ought to have got satisfied that the
offence was being committed on the land/plots in Iocal area.
. (Paras 11 to 12)
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Manisha Shrivastava, for the appellants.
B.D. Singh, G.A. for the respondent.

,J\UDGMENT

B.D. Rarn, J. :-The appellants have been convicted for an offence
under section 27 of the M.P. Vinirdishta Bhrashta Acharan Nivaran Adhiniyam,
1982 (for short “the Adhiniyam™) and sentenced to pay a fine of Rs.1000/-
each, in default to suffer S.I. for three months. The impugned judgment dated
9/12/1997 was passed by I Additional Sessions Judge, Bhopal in Sessions
Trial No.115/93. At the relevant point of time, appellants were respectively
working as President and Secretary of Sarvodaya Grah Nirman Sahkari
Samiti, Bairagarh (hereinafter referred to as “the Samiti”), which was a
registered_ Society.

2. According to the prbéecution case, without obtaining necessary
approval and Colonizer’s Licence from the competent officer and without
valid transfer and mutation, appellants carved ot plots on Land bearing

Survey Numbers 109, 116/2, 117/2, 110/2, 113/2 and 116/1 at Village

Laukhedi, admeasuring 7.02 acres, and entered into agreements to seil
the same to the members of the Samiti, as a result of which, houses were
constructed thereon in violation of Sections 24,25 and 26, punishable
under Section 27 of the Adhiniyam. On the facts mentioned above, a
memo was sent to the Commissioner by Collector, Bhopal vide memo
no.20/R-1/94 dated 18/1/1994, on the basis of which, direction for
registration of crime and further investigation was issued by the prescribed
authority viz. Commissioner, Bhopal under Section 39 of the Adhiniyam.
After completion of investigation, charge-sheet was filed before the Court
of Session and after completion of trial, impugned judgment was passed.

3. ltisnot disputed that for the purpose of providing plots to the members
of the Samiti, agreements were entered into between the Samiti and joint
Bhumiswamis viz. Sunderlal, Kasturibai, Kedar and Raghunath for purchasing
their lands for considerations of Rs.50,000/- per acre excluding the sale price
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of Well viz. Rs.12,000/- and the possession was obtained aﬂer making a
payment of Rs.84 000/- to each Bhumiswami. For the aforesaid land, the
Samiti had neither taken No Objection Certificate from Nazul Department
nor any permission for its diversion and development. It is also admitted that
on deposition of Land Fees of Rs.5,105/- and Development Charges of
Rs.20,000/- by the members of the Samti, agreements on stamp papers were
executed for allotment of plots to them and they had also constructed about
60 to 70 houses on the respective plots. It is also admitted that No Objection
Certification from Nazul Department, Licence for developing Colony, Diversion
Order and Sanctioned Maps for construction of houses, were not obtained
by the Samiti. | '

4. During the trial, the appellants pleaded not guilty to the chérge and
contended that they had been falsely implicated.

5. Learned counsel for the appellants has submitted that the Samiti
neither carved out plots. on the land, nor granted permission to the
members of the Samiti for carrying out any construction. According to
her, it was agreed to between the Samiti and its members that only after
getting the land diverted and obtaining necessary approval from the
competent authorities, the plots will be allotted to them and only then
they would get right to construct their houses on the corresponding plots,
but members of the Samiti, after taking unauthorized possession of the
land, have constructed their houses. For this, learned counsel has invited
attention of the Court to the order dated 8/1/93 passed by IV Civil Judge
Class 11, Bhopal in Civil Suit No.121A/89, whereby injunction was
granted to restrain the defendants from construction on the suit land in
favour of the appellants herein. It was also argued by learned counsel
that sanction was not properly granted by the prescribed authority as no
report was submitted by the Investigating Officer before the authority.
Such sanction could not have been granted on the basis of memo sent by
Collector. Therefore, cognizance in this case was void ab initio.

6. In response, learned Government Advocate, while making reference
to the incriminating pieces of evidence on record, submitted that the conviction
was well merited. It was also submitted that the sanction gmnted by prescnbed '
authority was proper.

7. Having regard to the arguments advanced by the partles and after .

perusal of the record, in the opinion of the C\ourt direction issued by the

-~
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-

. prescribed authority j.e. ‘Commissioner for registration of: crime and investigation
. . ~
. Was not m accordance with law.

.8 Radheshyam Tiwari (PWS5) has deposed that permission (Ex,P/16)
was granted by the Commissioner. It is apparent from perusal of Ex.P/16 that
the direction issued on the basis of memo sent by Collector, Bhopal as indicated

above, was not in accordance with law. It would be useful to quote the Janguage
of Section 39 of the Adhiniyam as under:

“39. Cognizance of offences — All offences under
this Act shall be cognizable -

: Provided that the Police. Officer shall not investigate
N an offence under this Act except on ‘a direction of the
prescribed authority not below the rank of the Commissioner
of Division on a report submitted by him to such authority”

9. For the purpose of investigation, a police officer is required to
make a report to the authority which shall not be below the rank of
Commissioner of the Division. In the instant case, it is not in dispute that
the police officer who fnvestigated into the matter, before entering into
the investigation, did not-submit a report to such authority. In the absence
of the report of this nature, even the Commissioner is not competent to
 take cognizance of the matter and direct investigation. The jurisdiction of -
the Commissioner to direct investigation comes in force only if the Police
Officer competent to investigate makes a report to him regarding these
matters. It is clear from the facts of the case that the Collector, Bhopal
Wwrote the letter dated 18/1/94 to the Commissioner and asked him to
grant sanction for investigation. The Collector clearly acted beyond his
. jurisdiction, If the Collector was of the opinion that offences of this nature
are growing up then too he cannot make a complaint directly to the
Commissioner. He should have firstly informed the Police Officer to make
an application before the Commissioner putting all the facts and then to.
seek permission for investigation. But, in this case by issuing order (Ex.p/
16), registration of crime was also directed by the Commissioner. As per
the provisions contained in Section 39, such direction could not have
‘been issued by the Commissioner, and the direction could have been.issued
only for initiating investi gation, meaning thereby that by the time of issuing
order.(Ex.P/ 16), offence was not registered in Police Station.
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10.  Inview of the aforesaid, the cognizance taken by Court was void ab
initio and bad in law and the order of conviction can be quashed on this

" ground alone.

11.  Even otherwise, the order dated 8/6/1994 (Ex.P/16) passed by
Commissioner prima facie does not show application of mind. A perusal

" of the order shows that the material which was required for coming to a

positive conclusion was never placed before the Commissioner. The
Khasra entries and the registered documents/agreements, in the light of
injunction order which was passed in favour of appellants, showing
involvement of the present appellants in an offence under the Adhiniyam,
were never placed before the Commissioner. It is important to note that
the offences relating to illegal colonization, fall under Chapter VIII of the
Adhiniyam. Section 24 (b) defines the term “local area”. If any offence is

. committed, as defined under Section 24 read with Sections 25 and 266

the Adhiniyam, it is necessary that construction should be made on the
land or plot which was situated in the local area as defined in Section

- 24(b).

12.  So, before granting the permission, Commissioner ought to have
looked into the matter and got satisfied that the offence was being
committed on the land/plots in “local area” and for that purpose it was
also necessary that sufficient material in that. regard was placed before
the authority by the Investigating Officer, In this case, the disputed land/
plots were situated in Village Laukhedi. A perusal of Ex.P/16 reveals
that this aspect was not considered as the Commissioner has nowhere
mentioned therein that the lands/plots fell within the “local area”.

13. Moreover, this fact could not be ignored that there was an injunction
in favour of appellants, restraining the defendants/plot holders from raising
further construction on the reEpcctive plots and for violation of that, appellants
could not be held liable. Accordingly, conviction of the appellants is bad in
law and cannot be sustained. '

14.  Intheresult, the appeal stands allowed. Conviction of the appellant
under Section 27 of the Adhiniyam and the consequent sentence are hereby .
-set aside. Fim_e amount, if deposited, be refunded.

Appeal allowed.
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APPELLATE CRIMINAL
Before My. Justice Subhash Kakade
Cr. A.No. 653/2007 (Jabalpur) decided on 10 September, 2013

VISHWAJEET & an. ...Appellants

Vs. :
STATE OF M.P. - ...Respondent

A. Penal Code (45 of 1860), Section 304B - Dowry Death -
Soon before death - There must be proximate link between the acts of
cruelty along with the demand of dowry and death of victim.(Para 13)

@ TS HIETT (1860 BT 45),6%7 3045 — 80 ey — g &
gYd yga — a%maﬁmw%marmmvfwsﬁ?tﬁ%maﬁﬁq$
¥ frdpcan @dg 'a'ﬁT inﬁrqi

B. * Penal Code (45 of 1860) Section 304-B - Dowry Death -
Law dlscussed (Para 15)

& TUg WIedr (1860 @T 45) €rer 3045t — TEOT ey — fafx
fadfae | ’

C. Penal Code (45 of 1860) Section 304-B - Valid Marriage
- Deceased was already married and appellant brought her after giving
her promise to marry - When marriage was accepted by relatives,
friends and others, then it cannot be said as invalid - Concept of
marriage to constitute the relationship of husband and wife may require
strict interpretation where claims for civil rights, right to property etc.
may follow or flow - When the question of curbing a social evil is
concerned a liberal approach and different perception cannot be an

anatheme - Invalid marriage cannot be a ground to exclude from

purview of Section 304-B or 498-A of Act. (Paras 33 to 35)

T qus gigar (1860 &1 45) ST 30471 — Rferm fFarg —
ftsr vgd W faarfear off alx arftemeff 3 w9 fagre &1 999 29 @ 79
o I — w9 faaw ® RaeRt, it ok = g wer fear @y
9 sfaftpiy faqre & ®81 o1 goa1 — TRI—USH &1 T Wy o=t
? foe faam &) Woern 1 v ¥ Frdaw frar e anifire 81 waar
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qReator q fr=t ater aifrera w7 &1 waar — afRiPRE B arr soadt a1
498¢ &Y TRRY ¥ aqafdfa a1 & fov sfafm= faawe sterr ) =)
qPaT | -

D. Penal Code (45 of 1860), Sections 304B, 498-A - Dowry

Death - Deceased died within 7 months of marriage - Evidence with

regard to dowry demand, torture and harassment believable -
Appellants guilty of offence under Section 304-B and 498-A of L.P.C.
(Para 37)

¥ TUS 60T (1860 BT 45) GINIC 30451 498-V — TEW H7g
— qfder & g fae & 7 ww 3 R 5¥ - @9 I ", g |
s & Waw ¥ wiey faggwiy — ardieneffaror .. &Y amr 304 &
4987 @ afadid AT H N

E. Penal Code (45 of 1860), Sections 304B, 498-A -
Sentence - Appellants already in jail for more than 8 and half years - .
Sentence reduced to period already undergone. (Paras 38 to 40)

g TUS FIEaT (1860 BT 45)EIRTY 304, 498—F — TUSIG —
Ffierreffrr qd @ orRrE ¥ we 8 9wl 9@ afe g ¥ - Ry
UEd & qITAIY WGP @My aB wedr T

Cases referred :

AIR 2008 SC 332 : 2007 AIR SCW 6871, (2006) 1 SCC 463 :
AIR 2006 SC 680 : 2005 AIR SCW 6470, (2006) 10 SCC 115 : AIR 2006
SC 2855 : 2006 AIR SCW 4068, AIR 2009 SC 1454 : 2009 AIR SCW
928, AIR 2005 SC 1411: 2004 AIR SCW 7299, AIR 2004 SC 1418,

LK. Dwivedi, for the appellants.
Akshay Namdeo, P.L: for the respondent/State.

JUDGMENT

SurHASH KAKADE, J. :- In this appeal preferred under Section 374(2)
of the Criminal Procedure Code, 1973, from jail, the appellants had called in
question the defensibility of the judgment of conviction and order of sentence
passed on 24.04.2006 by the learned First Additional Sessions Judge, Betul -
in Sessions Trial No.186/2005 (State of M.P. Through P.S. Chopan, District.
Betul vs. Vishwajeet and others), whereby the learned Trial Judge after finding
them guilty under Section 304-B of the LP.C. and sentenced to undergo R.I.

-



2704 Vishwajeet Vs. State of M.P. [.LL.R.[2013]M.P.
for 10 years each. .—
02.  The facts, briefly stated are as under:-

(AY  The three accused persons namely Vishwajeet, Taruni and
.Gautam were prosccuted under Section 304-B of the L.P.C., in alternative
under Section 302 of the LP.C. Deceased Vishakha was married to accused
Vishwajeet 5-6 months prior to her death. Accused Taruni was her mother-
in- law and accused Gautam was her Nandeu, brother- in- law. After marriage,
every thing was in order, but, after one month accused Taruni forced her to
get Rs.50,000/- and golden chain, ring, etc. as dowry from her parents.
Vishakha refused it saying that her widow mother is not capable to fulfill this
demand. Further case of the prosecution is that for rion- payment of dowry,
the accused persons harassed the deceased and subjected her to cruelty. Many
times, even they did not give her food, so villagers arranged it. In these
circumstances, Vishakha reported the matter to the President, Mahila Utpiran
Nivaran Samiti, Shahpur which ends in forni of compromise between both the
parties. But, she was being repeatedly tortured. These facts were informed by
deceased to her relatives and neighbour also. She was unable to bear the
cruelty to which she was subjected, by the accused persons. After one month
from compromise, on 30th April, 2005, at about 1:00 p.m. Vishakha committed
suicide by hanging herself in matrimonial house of accused Vishwajeet.
Neighbour Niranjan informed the incident with the Police Station, Chopana
which came to the registered as Marg Intimation No.10/2005 by H.C.
Narendra Verma. Thereafter, investigation was conducted by Sub Divisional
Police Officer, Sarani Shri Rajesh Kumar Singh. He inspected the site,
prepared map from where he recovered and seized piece of mufflur (Duppatta)
and green colored Nylon rope that had been used for hanging from sealing
beam. This was done in the presence of Niranjan and Jamuni Bhushan.
Thereupon, he prepared Panchayata nama in presence of witnesses Manju,
etc. and arranged to sent the body for post mortem examination through
Constable Shailendra. Team of Dr. M.K. Patil and Dr. K. Aathaner conducted
autopsy over the body of the deceased lady and prepared post mortem report
giving the cause of death as asphyxia, as a result of strangulation.

(B)  Shri Singhreceived 7 marriage photographs on being presented
by Manju, sister of the deceased. He also received and seized application
filed by Vishakha and compromise deed vide seizure memo on being presented
by H.C. Narendra Kumar Verma. During further investigation Shri Singh
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recorded statements of witnesses Niranjan, Manju, Neelu, Laxmibai,
Urmilabai, Manojeet Haldar, Gurudasi, Jaminibhushan, Sunita and others on
various dates. On being enquired Dr. Patil given opinion that probably the
case was of homicidal in nature due to strangulation. Senior Scientific Officer
of F.8.L. Unit Betul, Shri S.B. Batham also inspected incident site and vide
his report, he had given some directions to comply. Shri Makode took
photographs filed with negatives. Thereafter, Shri Singh arrested all the three
accused persons and on completion of other required formalities investigating
agency filed challan under.Section 304(B), 498 (A) of the LP.C. adding Section
302/34 of the I.P.C. in the competent Court which in his turn committed the
matter to the Court of Sessions Betul and eventually the matter was tried by
learned trial Judge.

03.  The accused persons abjured their guilt, pleaded false implication as
they are innocent, therefore, put to trial.

04.  The prosecution in furtherance its case examined neighbor Niranjan
(PW/1), who lodged the Marg Intimation (Ex.P-1), the elder sister of deceased
Manju (PW/2), other neighbours Neelu (PW/3), Laxmibai (PW/4) and
Urmilabai (PW/6). Dr. Patil (PW/5) is Autopsy Surgeon. Shri Batham Prw/
7)is the Senior Scientific Officer and Shri Makode (PW/8) is photographer
of F.S.L. Unit Betul. Manojeet Haldar (PW/10) is attesting witness of important
documents compromise deed (Ex.P.38) and application (Ex.P.3 7). A.S.I Shri
Vikram Singh Chouhan (PW/9), Constable Mamraj Singh (PW/ 8)and H.C.
Narendra Verma (PW/11) are police officers in their presence documents,
cte. seized by Shri Singh (PW/9), who conducted entire investigation.

05.  The accused persons in their statements recorded under Section 313

of Criminal Procedure Code, denied all evidence put forth against them and

claims to be falsely implicated. On behalf of the defence no witness is

examined. '

06.  The trial Court after consideration of the evidence placed before it,
found the appellants Vishwajeet and Taruni guilty of the offence punishable
under Section 304-B of the IPC and imposed the sentence of ten years rigorous
imprisonment on each of them. However, acquitted accused Gautam from the
charges punishable under Section 304(B) and 302/34 of the I.P.C. The accused
Vishwajeet and his mother accused Taruni also acquitted from the charges
punishable under Section 302/34 of the .P.C. The respondent State does not.
preferred appeal against these acquittals. - '
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07.  Heard learned counsel for the appellant and learned counse! for the

respondent- State, also perused the impugned judgment and the material.

records placed before me.

-

08.  As weare concerned with Sections 304B of IPC, the said provision
along with Section 113B of the Evidence Act are relevant, the same are
extracted hereinunder: ‘

“304B. Dowry death:- (1) Where the death of a woman is
caused by any burns or bodily injury or occurs otherwise than
under normal circumstances within seven years of her marriage
and it is shown that soon before her death she was subjected
to cruelty or harassment by her husband or any relative of her
husband for, or in connection with, any demand for dowry,
such death shall be called “dowry death”, and such husband
or relative shall be deemed to have caused her death.

Explanation - For the purpose of this sub- section, “dowry”
shall have the same meaning as in section 2 of the Dowry
Prohibition Act, 1961 (28 0of 1961).

(2)  Whoever commits dowry death shall be punished with
imprisonment for a term which shall not be less than seven
years but which may extend to imprisonment for life.

Section 113B. Presumption as to dowry death - When the

. question is whether a person has committed the dowry death
of a woman and it is shown that soon before her death such
woman has been subjected by such person to cruelty or
harassment for, or in connection with, any demand for dowry,
the Court shall presume that such person had caused the dowry
death.

Explanation. For the purposes of this s"ection, “dowry death”
shall have the same meaning as in section 304B of the Indian
Penal Code (45 of 1860).” -

09. Inthisrespect, it will be worthwhile to deal with some of the earlier
decisions of the Supreme Court where the legal principles in this regard have
been dealt with and the law laid down therein with regard to offence falling
under Section 304-B of the IPC, while convicting the accused persons for the

o~
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said offence. '

10.  The Supreme Court in case of Devilal (AIR 2008 SC 332 : 2007
AIR SCW 6871) have been set out the ingredients of the provisions of Section
304-B of the IPC as laid down by the Apex Court in earlier cases of Harjit
Singh v. State of Punjab — (2006) 1 SCC 463 : AIR 2006 SC 680 : 2005
-AIR SCW 6470 and Ram Badan Sharma v. State of Bihar — (2006) 10
SCC 115 : AIR 2006 SC 2855 : 2006 AIR SCW 4068 that:-

"The question, as to what are the ingredients of the
provisions of Section 304- B of the Penal Code is no longer
res integra. They are:

- (1)  thatthe death of the woman was caused by any burns
or bodily injury or in some circumstances which were not
normal;

(2)  such death occurs within 7 years from the date of her
marriage;

(3) - thatthe victim was subjected to cruelty or harassment
by her husband or any relative of her husband;

(4)  such cruelty or harassment should be for or in
connection with the demand of dowry; and

(5)  itisestablished that such cruelty and harassment was
made soon before her death.”

1. As per above mentioned provisions of Sectlon 304-B of the IPC, the
most significant expression used in the section is "soon before her death”, The
expression "soon before her death” cannot be given a restricted or a narrower
meaning. They must be understood in their plain language and with reference
to their meaning in common parlance.

12, The concept of reasonablé time is the best criteria to be applied for
appreciation and examination of dowry death cases. The Supreme Court in
case of Tarsem Singh v. State of Punjab (AIR 2009 SC 1454 : 2009 AIR
SCW 928), held that “the legislative object in providing such a radius of time
by employing the words "soon before her death" is to,emphasize the idea that -
her death should, in all probabilities, has been the aftermath of such cruelty or
.harassment. In other words, there should be a reasonable, if not direct, nexus
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between her death and the dowry - related cruelty or harassment inflicted on
her.”

13.  The determination of the period would depend on the facts and
circumstances of a given case. However, the expression would normally imply
that there has to be reasonable time gap between the cruelty inflicted and the
- death in question. Ifthis is so, the legislature inits wisdom would have specified
any period which would attract the provisions of this section. However, there
must be existence of proximate link between the acts of cruelty along with the
demand of dowry and the death of the victim, For want of any specific period,
the concept of reasonable period would be applicable. Thus, the cruelty,
harassment and demand of dowry should not be so ancient, whereafter, the
couple and the family members have lived happily and that it would result in
abuse of the said protection. Such demand or harassment may not strictly and
squarely fall within the scope of these provisions uhless definite evidence was |
led to show to the contrary. These matters, of course, will have to be examined
on the facts and circumstances of a given case. Similar view was expressed
by the Apex Court in case of Yashodav. State of M.P. (AIR 2005 SC 1411
: 2004 AIR SCW 7299). '

14,  The Apex Courtin case of Devilal (supra) expressed the view that:-
“the Court cannot ignore one of the cardinal principles of criminal jurisprudence
that a suspect in the Indian law is entitled to the protection of Article 20 of the
Constitution of India as well as has a presumption of innocence in his favour.
In other words, the rule of law requires a person to be innocent till proved
+ guilty. The concept of deeming fiction is hardly applicable to the criminal

jurisprudence. In contradistinction to this aspect, the legislature has applied

the concept of deeming fiction to the provisions of Section 304-B. Where
- other ingredients of Section 304-B are satisfied, in that event; the husband or

all relatives shall be deemed to have caused her death. In other words, the
. offence shall be deemed to have been committed by fiction of law. Once the
prosecution proves its case with regard to the basic ingredients of Section
304-B, the Court will presume by deemed fiction of law that the husband or
the relatives complained of, has caused her death. Such a presumption-can be
drawn by the Court keeping in view the evidence produced by the prosecution
in support of the substantive charge under Section 304-B of the Code.”

15.  Now, the following principles can be culled out to attract the provisions
of Section 304-B, IPC the main ingredient of the offence to be established is
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that soon before the death of the deceased she was subjected to cruelty and
harassment in connection with the demand of dowry:-

(@)  The death of the deceased woman was caused by any
burn ot bodily i 111_]ury or some other circumstance which was
- 'notnormal.

(b)  Such death occurs within seven years from the date of
hermarriage.

(c)  That the victim was subjected to cruelty or harassment
by her husband or any relative of her husband.

(d)  Such cruelty or harassment should be for or in
connection with demand of dowry.

(e) [t should be established that such cruelty and
- harassment was made soon before her death.

® Section 304-B of the IPC is an exception to the
cardinal principles of criminal jurisprudence that a suspect in
the Indian Law is entitled to the protection of Article 20 of the
‘Constitution, as well as, a presumption of innocence in his -
favour. The concept of deeming fiction is hardly applicable to

~+ criminal jurisprudence but in contradistinction to this aspect of
criminal law, the legislature applied the concept of deeming
fiction to the provisions of Section 304-B of the IPC.

(2)  Suchdeeming fiction resulting in a presumption is,
however, a rebuttable presumiption and the husband and his
relatives, can, by leading their defence prove that the
ingredients of Section 304-B of the IPC were not satisfied.

16.  The first question that arise for determination is whether the death of
Vishakha occurred otherwise than under normal circumstance?

17.  Dr. MK. Patil (PW/5) conducted autopsy on body of deceased with
his colleague Dr. Athaner, prepared postmortem report (Ex.P-5). Doctor firstly
opined cause of death as strangulation, but on being enquired vide his report
(Ex.P.6) given second opinion that death was probabally homlcldal in nature
due to strarigulation.

18.  Thedeath of Vishakha was not normal as evidcnced by the version of
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Dr. Patil (PW/5) post-mortem report (Ex.P.5), statements of FSL officers

Shri Batham (PW/7) and his detailed report (Ex.P-7) which is supported by -

photographs (Ex.P-8 to 16) with negatives (Ex.P-17 to 24) clicked by
photographer Shri Makode (PW/8). Statements of Niranjan (PW-1); Manju
(PW-2), Neelu (PW/3) and Laxmibai (PW/4) and Urmilabai (PW/G) are also
supportive.

19.  Fromthe evidence of Dr. Patil (PW/5) and other witnesses, it is quite

clear that Vishakha died due to hanging herself, therefore, the trial court has
-rightly concluded that the death of Vishakha occurred otherwise than under
. normal circumstance.

-20.  The next question that arises for determination is whether the death of
Vishakha occurred within 7 years of her marriage? ’

21. Manju (PW/2) has stated that the marriage of Vishakha was solemnized
about 5 - 6 months before the incident. This evidence of Manju (PW/2) has
been fully corroborated by Niranjan (PW/1), Neelu (PW/3), Laxmibai (PW/
4) and Urmilabai (PW/6). Nothing has been elicited in their cross examinations
to discredit them. Therefore, the evidence of these witnesses, it is éstablished
that the marriage between the Vishakha and applicart Vishwajeet was
. solemnized about 6 months ago i.e. within 7 years of her marriage.

22. . .This brings to determine the crucial question as to whether just before
the death of Vishakha she was subjected to cruelty by the husband appellant
Vishwajeet and relative of the husband his mother Taruni for not meeting the
dowry demand?

23. The gravamen of the accusation revolves on the question of harassment
and cruel treatment to the wife for not bringing or meeting the dowry demands
emerging from the husband on various occasions. Such an event can occur
only within the precincts of the matrimonial abode and the plausibility of
possibility of such occurrence, being known to persons other than the members
- of the family fold, is rather bleak, if not impossible and to expect for proofof
such an event evidence from the independent quarters, is to look something,
which, in the ordinary course of event, cannot at all be expected to happen.

- The possible evidence that could be procedure is the testimony of the relatives
of the victim and her other kith and kin, who would normally be living away
from her, provided the victim was able to contact or communicate with them,
by plausible modes or in person, about the suffermgs and harassment meted
out to her, immediately after the occurrence. :

g

it
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24.  In light of above legal position, on perusal of evidence of these

witnesses it is pertinent to mention here that though at the time of matriage, no

demand was made by the appellants, but after sometime appellants started _

demanding dowry, mainly by appellant Taruni and whenever deceased meet

relatives and neighbours, she told to them about her agony, harassment and
-many more times beating at the hands of appellants.

25.  The entire fabric of the prosecution case rested on the evidence of
Manju (PW/2). The rule of careful scrutiny applies to the statements of Manju
(PW/1), because she is sister of prosecutrix. It is to be remember that even in
case of interested witness, the rule of careful scrutiny is merely a rule of caution
rather then a rule of law. Adopting such precaution, the statement of this
witnesses have no reason to disbelieve her testimony. Shorn of a few
contradictions or discrepancies here and there, the evidence is clearly
consistent. Manju (PW/2) has no axe to grind against the applicants,

26.  Star witness Manju (PW/2), sister of Vishakha as well as neighbour
also, categorically sated that so many times Vishakha communicated about
her sufferings and harassment meted out by her husband Vishwajeet and
mother- in- law Taruni and also demand of Rs.50,000/-, Golden ring and full
dowry. Prior to date of incident on eve of Shivratri Festival, Vishakha badly
beaten by both the appellants, were also stated by Manju (PW/2).

27.  Other next door neighbours Niranjan Sheel (PW/1), Neelu (PW/3),
Laxmibai (PW/4) and Urmilabai (PW/6) also fully supported the version of
Manju (PW/2). All these witnesses stated that because of this harassment
and cruelty for demand of dowry, Vishakha committed suicide by hanging
herself from sealing beam in matrimonial house. These witnesses stated that
Vishakha were subjected to harassment and cruelty for demand of dowry
after lapse of only one or two months of marriage. -

28.  Theevidence of PW/2 has been further corroborated by the evidence
of neighbors PW/1, PW/3,PW/4 and PW/6 who have stated that whenever
the diseased visited them or came to meet them after her marriage, she used
to complain regarding harassment by appellants for or in connection with the
démand for Rs.50,000, golden ring in the form of dowry. Nothmg has been
elicited in their cross examination to doubt their testimony.

29.  Manju (PW/2) narrated that prior to in¢ident so many times Vishakha
was not served food by appellants so, she was compel to eat uncooked potato
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etc. Urmilabai (PW/6) supported this fact in these words that Vishakha started

bagging for food. This behaviour of appellants also proves cruelty against

Vishakha,

30.  Manju (PW/2)specifically stated that looking to unbearable torture
by Vishwajeet and Taruni her sister Vishakha reported the matter to the
President of Mahila Utpiran Nivaran Samiti, Shahpur. Manojeet Haldar (PW/
10) is witness of the compromise (Ex.P.38) proceedings which took place
between Vishakha and the appellants on the basis of application (Ex.P.37)
filed by the Vishakha to the above Samiti. Manojeet (PW/10) specifically
stated that compromise (Ex.P.38) bear his signature. This compromise
(Ex.P.38) was seized by Investigating Officer, Shri Singh (PW/9) vide seizure
memo (Ex.P.31) with application (Ex.P.37) of Vishakha and other two letters
of Manju, though these letters were not filed. This compromise (Ex.P.38)
proceeding is fully convincing evidence to prove this fact that there was dispute
between the couple, though it was settled by compromise. Manju (PW/2)
categorically stated that even after compromise the appellants again started
cruelty against Vishakha till her death.

31.  Though on behalf of the appellants and acquitted accused Gautam
witnesses were not examined by way of defence, but, defence of invalid
marriage was put up during cross examination of prosecution witnesses.
Learned counse] for the appellants also submitted that to constitute a marriage
in the eye of law it has first to be established that the same was a valid marriage.

32.  Manju(W/2) admitted-this fact that firstly Vishakha was married to

one Sachin, after that with Vishnu and appellant Vishwajeet after giving her
- promise to marry brought her at Village Tavakati and Vishakha and Vishwajeet

were living in relation of husband and wife. This fact of third: marriage of

Vishakha is also admitted by Niranjan Sheel. (PW/ 1), Neelu (PW/3), Laxmibai
‘ (PW/4) and Urmilabai (PW/6).

33 When, marriage was accepted by relatives, friends and others therefore
it cannot be said as invalid. Compromise deed (Ex.P.38) is also substantial
proof of acceptance of marriage by the appellants. Marriage photographs are
-also on record which were seized by Shri Singh (PW/9).vide memo (Ex. P 4)
during course of investigation being presented by Manju (PW/2)

34.  Theconcept of marriage to constitute the relationship of 'husband' and
'wife' may require strict interpretation where claims for civil rights, ri ght to property

»

Tl
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etc. may follow or flow. But, when the question of curbing a social evil is concerned ~
aliberal approach and different perception cannot be an anatheme.

35.  Demand of dowry in respect of invalid marriage would not be legally
recognisable, because purpose for which Ss. 498-A and 304-B and S. 113-B
of Evidence Act were introduced cannot be ignored. Absence of definition of
“husband” to specifically include such persons who contract marriages
ostensibly and cohabitate with such woman in purported exercise of his role
and status as “husband”. Therefore, invalid marriage is no ground to exclude
from purview of S. 304-B or 498-A of the 1.P.C. Please see Reema Aggarwal
vs. Anupam and others, AIR 2004 Supreme Court 1418.

36.  When once there is a demand for dowry and harassment against the
deceased, and death occurs within 7 years after the marriage, the other things

“automatically follow due to the statutory presumption contemplated under
Section 113-A of the Evidence Act against such person. Therefore,
presumption of abetment for suicide by her husband Vishwajeet and his mother
Taruni could be invbked under Section 113-A of the Evidence Act when the
prosecution has discharged the initial onus of proving that the appellant
Vishwajeet and Taruni subjected to cruelty against Vishakha,

37.  Onthereading of the evidence of these five witnesses who have spoken
about dowry demand, torture and harassment nothing substantially discrepant:
can be noticed. These witnesses, though cross examined at length, stated in
clear terms about the dowry demand, the torture and the harassment. In that
view of the matter the learned trial court was justified in holding the appellants
guilty. Therefore, conviction of husband of Vishakha, appellant Vishwaject
and his mother- in- law Taruni under Section 304-B of Indian Penal Code is
justified and deserves to be affirmed. The conviction as recorded by the learned
trial Court needs no interference. '

38.  On the question of sentence, learned counsel for the appellants
submitted that the incident had occurred in April, 2005. He further submitted
that from the date of their arrest appellants are in jail that way about more _
than 8 and half years have been elapsed. In the above circumstances, learned
counsel prayed for leniency in the matter of awarding jail sentence to the
appellants Vishwajeet and Taruni. '

39.  What would be an éppropriate sentence in a particular case cannot
" be based upon a straitjacket formula. It depends upon the facts and
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circumstances of each caseés. The principle of proportion between crime and
punishment is governed by the “Doctrine of just desert”. The doctrine is the
foundation ofa criminal sentence which is ultimately awarded fora punishment

' to the wrong doer. What one really deserves should be the punishment for
having committed a crime is the underlying principle. The punishment must not
be disproportionately great is a corollary of “just desert” which is governed
by the same principle which says that there cannot be a punishment without
guilt and the basic element behind the principle is the proportion between
crime and punishment. The lesser is the gravity of the crime, the smaller would
be the punishment and the greater is the gravity of the crime, the higher would
be the punishment, subject to the ancillary factors for determining the proportion
of the same, though all further subject to the statutory obligations spe01ﬁcally
prov1ded by law in force.

40. (i) Period of detention

. Rppellant Date of arrest | Bail, if granted
0. ' '
01|. Vishwajeet 02.05.2005 . | . No. Under custody since date
of arresti.e. 02.05.2005.
P2. | Smt. Taruni 08.07.2005 No. Under custody since date
of arrest i.e. 08.07.2005.

(1) It is pertinent to mentioned here that the present appeal is
preferred by the appellants after getting the Iegal aid from the State
Legal Aid Committee, which also goes to show their weaker financial
condition. .

(i)  Itisobserved by the Apex Court in case of Heeralal vs. State
(Govt. of NCT) Delhi, ALR. 2003 SC 2865 = 2003 Cr.L.J. 3711
that the court has no jurisdiction of award the sentence of less than 7
years as prescribed minimum sentence under Section 304-B (2) of
LP.C.1s 7 years.

41.  Taking into consideration the over all circumstances, I found substance
in the submission made by the learned counsel for the appéllants, I deem it
just and proper to reduce the sentence of imprisonment of appellants Vishwaj eet
and Taruni, now running in their forties and 51xt1es, respectively.

42.  Onconsidering the background facts, the sentence of imprisonment of
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appellants Vishwajeetand Smt. Taruni for 10 years by impugned judgment is
modified to the period already undergone by the appellants. The appellants
Vishwajeet and Smt. Taruni shall be released forthwith from custody unless
required to be in custody in connection with any other case.

43.  The appealis partly allowed so far as it relates to quantum of sentence
only. ) )

44. Before parting, because matter involves question of common
importance, Registry, subject to approval of Hon'ble the Chief Justice, may
take suitable steps to inform learned Courts of the State while dealing with
trial of criminal cases should specifically prepare complete chart of period of
detention as required by Section 428 of the Code. Accused persons are
entitled to set off period of each and every day of their detention for which
they had been detained during investigation, enquiry or the trial of that particular
case. Because, the trial Courts are in better position to furnish details of each
and every day detention, specially detention period of investigation and enquiry,
therefore, the trial Courts are requested to give specific details of the period
of detention, if any, undergone by the accused during the investigation, enquiry
or trial of the same case and before the date of conviction, in one appropriate
para of the judgment. - :
~Appeal partly allowed.
I.L.R. [2013] M.P., 2715 .
ARBITRATION CASE

‘ Before Mr. Justice Prakash Shrivastava
Arb, Case No. 7/2009 (Indore) decided on 24 September, 2013

MAHENDRA SINGH DAHIYA - | ... Appeflant
Vs. :
DINESH NAGORI _ ...Respondent

Arbitration and Conciliation Act (26 of 1996), Section 11 -
Appointment of Arbitrator - Arbitration Clause - Partnership firm was
constituted and agreement of admission to partnership was executed
which contained arbitration clause - Subsequently petitioner agreed to
retire from the firm and MOU in that regard was executed - As certain
conditions of MOU were not complied with therefore, notice to appoint
arbitrator was issued - Respondent in reply pleaded that theére is no
arbitration clause in MOU and MOU was got executed under duress,
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coercion - Held - Arbitration clause is a collateral term of contract
independent of and distinct from its substantial terms and it is treated
to be an agreement independent of other terms of contiact - Whether
rights of parties under agreement were superseded by subsequent
settlement agreement can itself be an arbitrable issue which can be
examined by Arbitrator - Objection against appointment of arbitrator
rejected. ) (Paras 9 to 13)
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Cases referred :

(2012) 2 SCC 93, (2009) 7 SCC 696, AIR 2007 SC 2327, 2010
AIR SCW 5621, (2013) 1 SCC 641, AIR 2008 Orissa 12.

- Ronak Choukséy & Prakash Shrivastava, for the appellant.
. R.'I? Thanevala, for the respondent. .

ORDER

PRAKASH STIRIVASTAVA, J.:- This is an élpplication under Section 11
of the Arbitration and Conciliation Act, 1996 for appointment of the Arbitrator.

2" The case of the petltmner isthat petltloner and respondent were partners
_in partnershlp firm M/s Nagon & Dahiya as per the agreement of admlssxon to
partnersh1p dated 1st January 2005, Annexure P-1.The petltloner had agreed
to retire from the firm on certain terms and cond1t10ns Accordingly, the MOU )
dated 2nd March 2007 was singed contammg the terms of retirement of the
petitioner from the firm. The respondent did not comply w1th the terms of



LL.R.[2013]M.P. M.S. Dahiya Vs. Dinesh Nagori 2717

MOQU, therefore, the petitioner had initially sent the legal notice to the
respondent and thereafter asked the respondent to appoint Arbitrator in terms
of Arbitration Clause of the agreement dated 1/4/2007 for amicable seitlement
of the dispute, but the respondent had not considered the said request hence,
the petltloncr has filed the present application for appointment of the Arbitrator.

3/ A reply has been filed by the réspondent taking the stand that there is
no arbitration clause in the MOU and the arbitration clause in the agreement
dated 1/1/2005 cannot be read in the MOU dated 2/3/2007. A further plea
was raised that the MOU dated 2/3/2007 Wwas got executed from the
respondent under the duress, coercion and is unconscionable contract and
therefore, the respondent is not liable to pay in terms of the said MOU.

4/ Learned counsel appearing for the petitioner submits that original
agreement dated 1st January 2005 contains the arbitration clause therefore,
the dlsputc is required to be settled in terms of the said arbitration clause. He
further submits that the MOU was executed in respect of dispute arising out
of the agreement dated 1st January 2005 therefore, no arbitration clause was
needed in MOU and even otherwise the arbitration clause can be read into
the said MOU by reference and alternatively, the issue if the rights of the
parties under the agreement are superseded by the MOU, itself is an arbitrable
issue and can be examined by the Arbitrator.

5/ As against this, learned counsel for the respondent submits that the
MOU does not contain the arbitration clause and the arbitration clause of the
main agreement can not be read in the MOU. In this regard, he has placed
reliance upon Section 7(5) of Arbitration and Conciliation Act. He further
submits that the MOU is not properly stamped and that cannot be looked
into by this Court. -

6/ Having heard the learned counsel for the parties and on perusal of the
record, it is found that the agreement dated 1/1/2005 undisputedly contains
the following arbitration clause: .

“14. Arbitration:- That, all the disputes relating to this
partnership business, the partners or their representatives, if
cannot be settled mutually, the same shall be referred to
arbitration and entire proceeding thereof shall be governed as
per provisions of the Arbitration Act.” ‘

7/ The parties were partners of partnership firm M/s Nagori and Dahia
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under the deed of partnership dated 1/1/2005. The MOU dated 2nd March
2007 has also been executed between the petitioner and respondent in their
capacity as partners of the firm for the purpose of retirement of the petitioner
from the firm w.e.f. 1st March 2007 and deletion of the title Dahiya from the
firm's name. In terms of the said MOU certain amounts were Payable to the
petitioner which the petitioner allegedly has not received. The MOU has been
executed to settle the dispute relating to partnership business by retiring the
petitioner but since allegedly the MOU has not been honoured therefore, the
dispute relating to partnership business and receipt of the due amount to the
petitioner on his retirement from the partnership business has remained
unsettled. ' '

9/ It is settled position in law that the arbitration clause is an agreement
within an agreement. It is a collateral term of the contract, independent of and
distinct from its substantial terms and it is treated to be an agreement
independent of other terms of the contract. Hence, the arbitration clause
continues to be enforceable even if the contract is terminated. [See:- Reva
Electric Car Company Private Limited Vs. Green Mobil (2012) 2 SCC
93; M.R. Engineers and Contractors Private Limited Vs. Som Datt Builders

Limited, (2009) 7 SCC 696; National Agricultural Co-op. Marketing .

Federation India Ltd. Vs. Gains Trading Lid., AIR 2007 SC 2327]. Hence
the arbitration clause contained in the partnership agreement dated 1st January
2005 will continue to survive and enforceable even after the dissolution of the
partnership firm.

10/ The contention of the respondent is that since the MOU dated 2nd
March 2007 was executed which did not contain any arbitration clause,
therefore, the dispute cannot be referred to the arbitrator. Such an argument
cannot be accepted for the simple reason that on the one hand the respondent
in his reply before this Court has raised the plea that the MOU dated 2/3/
2007 was executed under duress, coercion and is an unconscionable contract
and on the other hand he is raising the plea that in view of the said MOU the
arbitration clause of the main agreement cannot be invoked. The respondent
cannot be permitted to blow hot and cold in the same breath. Even otherwise
itis the settled position in law that whether rights of the parties under agreement
were superseded by subsequent settlement agreement can itself be an arbitrable
issue which can be examined by the Arbitrator. [See:-Sirajuddin Kasim &
Anr. Vs. M/s paramount Invesetment Ltd., 2010 AIR SCW 562 1]
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11/ Itis also worth noting that the primary and mother agreement is
the partnership agreement and the MOU dated 2nd March 2007 is not
an independent agreement but it is an agreement for retirement of one of
the partner of the firm on certain conditions. Considering the nature and
contents of the MOU it would not be appropriate to read it independent
of the partnership agreement dated 1st January 2005 since it is inextricably
connected with the partnership agreement. The arbitration clause No. 14
in the partnership agreement itself provides for settlement of dispute by
the arbitrator in case if the parties fail to settle the same mutually. Since
the parties have failed to settle the dispute by MOU dated 2/3/2007,
therefore, the arbitration clause No. 14 has come into play. Clause 14 is
widely worded and all the disputes relating to partnership business have
been covered under Clause 14. Therefore, the respondent’s contention

.that on account of execution of the MOU dated 2/3/2007 the dispute is

no longer arbitrable, cannot be accepted. [See Chloro Controls India

" Private Limited Vs. Severn Trent Water Purification Inc. And others,

(2013) 1 SCC 641; and National Aluminium Company Ltd. Vs. The
Doaba Industrial & Trading Co.(P) Ltd., AIR 208 Orissa 12].

12/ Sofarasthe reliance of the counsel for the respondent on judgment

of the Supreme court in the matter of M. R. Engineers and Contractors Pvt.
Ltd. (supra) is concerned, the respondent is not entitled to the benefit of the
said judgment in view of the fact that the respondent himself has alleged the
MOU dated 2/3/2007 to be an unconscionable contract and that as per the
respondent's own version by the said MOU the dispute between the parties
has not been mutually settled and therefore, in terms of the clause 14 of the
partnership agreement dated 1st January 2005, the matter is to be referred to
the arbitration.

13/  Inview ofthe aforesaid analysis respondent's objection against the
appointment of arbitrator is rejected. It would be open to the parties to raise
all legally pérmlsmb]c plea before the Arbitrator. Looking to the nature of
dispute it is found necessary to appoint an independent and impartial Arbitrator
under Section 11 of the Act. Accordingly Shri P.V. Nam_] oshi, Advocate is
appointed as Arbitrator. .

Parties are directed to appear before the Arbitrator on 22/10/2013.
— Order accordingly.
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CIVIL REVISION
Before Mr. Justice Alok Aradhe
C.R.No. 302/2012 (Jabalpur) decided on 11 J uly, 2013

ZAFAR ALIKHAN & anr. ) ...Applicants
Vs.
ARIF AQUIL & ors. ...Non-applicants

WakfAct (43 of 1995), Sections 84 & 83 - Wakf Tribunal - Question
of jurisdiction - Can be decided by it, whether it depends on the construction
of the provision of Act or investigation of facts. " (Para?7)
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Cases referred :

AIR 1941 Nagpur 364, 1989 JLJ 478, AIR 1982 Madras 202, AIR
2003 AP 528, 2010 (8) SCC 726, AIR 1978 Raj. 206, (2008) 7 SCC 310,
AIR 1954 SC 340, 1970 MPLJ 16.

P.N. Dubey, for the applicants.
Imtiyaz Hussain, for the non-applicant No. 1.
S.K. Dwivedi, for the non-applicant No.2.

ORDER _
ALOK ARADHE, J.:- With consent of the parties, the matter is heard finally.

L. In this revision preferred under Section 83 (9) of the Wakf Act, 1995,
the applicant has assailed the validity of the order dated 16.5.2012 passed by
the MLP. State Wakf Tribunal by which the application for injunction filed by
the non-applicant No.1 has been allovied.

2. Facts ieading to filing of the revision briefly stated are that Mutallika
Islamiya School, Korwai, District ' Vidisha is a Wakf registered under the
provisions of the Wakf Act, 1995 (hereinafter referred to as 'the Act"), The
Wakf is the owner of lands comprised in various Khasra Nos. admeasuring
16.235 hectares. The applicant No.1, who is the Mutwalli submitted an
application on 10.10.2009 under Section 32 of the Act to M.P. Wakf Board,
Bhopal for grant of permission to exchange 4.633 hectares of un-irrigated

x

o
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agricultural lands with irrigated lands admeasuring 6.28 hectares situated near
Betwariver. It was stated in the application that son-in-law of Mutwalli namely
applicant No.2 has offered to pay Rs.15 Lacs for further construction and
restoration of Darsgah as a result which, strength of the students would
increase from 250 to 500. The applicant No.1 also offered to contribute a
sum of Rs.1.05 lacs to Wakf Board by way of donation.

3. Thereupon, the valuation report in respect of lands in question from a
private valuer was obtained and it was found that market value of the land of
the Wakf is less than the market value of the lands sought to be received in
exchange. It is the case of the applicants that the issue with regard to exchange
of the land was considered in the meeting of the Board dated 26.2.2011 in
which, out of 13 members, 10 members voted in favour of the resolution.
Thereafter, non-applicant No.1 on 5.5.2011 issued a notice under Section
89 of the Act to the Board by which the Board was required to annul the
proceeding with regard to exchange of the Jand. The Chief Executive Officer
-of the Board by communication dated 22.6. 2011 informed the Mutwalli that
permission has been granted by the Board and the Tahsildar was requested
to make necessary entries in the revenue records. Before expiry of the notice
period, the non-applicant No.] filed a suit under Section 83 of the Act along
with an application for injunction by which the applicants were sought to be
restrained from alienating the property in question and to change the nature of
the property. The applicants filed the written statement as well as the reply in

“which inter-alia it was pleaded that permission to exchange the land has been
duly granted by the Board in accordance with law. :

4. The Tribunal vide order dated 16.5.2011 inter-alia held that market
value of the land sought to be received in exchange is less than the lands
which belongs to the Wakf. It was further held that in case injunction is not
granted, the purpose of filing the suit would be frustrated. Accordingly, the
applicants were restrained either from alienating the property in question or
from altering the nature of the same.

5. Learned counsel for the applicants subrmtted that the suit filed by the
non-applicant No.1 before the Tribunal is not maintainable;, as the same was
filed before the expiry of the notice period prescribed under Section 89 of the -
Act and the non-applicant No.1 has no locus to file the suit. It'was further
submitted that in any case the non-applicant No.1 has alternative remedy
under Section 51(5), Section 52 as well as Section 26 of the Act. It was also
urged that the Tribunal grossly erred while passing the order dated 8.7.2011

N



2722 Zafar Ali Khan Vs.Arif Aquil LL.R.[2013]M.P.

and in granting liberty to file the suit to the non-applicant No.1 without there
being any application in this regard by the non-applicant No.1. In support of
his submissions, learned counse! for the applicants has placed reliance on
Cawashah Bomanji Parakh Vs. Prafulla Nath Rudra, AIR 1941 Nagpur

364, Gopal Prasad Chourasiya Vs. Prasanna Kumar Shrivastava and

others, 1989 JLJ 478, Rahmath Bi and another Vs. State Wakf Board,
AIR 1982 Madras 202, 4.S. Abdul Khader Wakf for Deeni Talim Vs. Saber
Miah and etc., AIR 2003 AP 528, Ramesh Gobindram (dead) through Lrs.,
Vs- Sugra Humayun Mirza Wakf, 2010(8) SCC 726 and Maharama and
another Vs. Ram Bux, AIR 1978 Rajasthan 206. Learned counsel for
respondents No.2 and 3 have supported the submissions made by learned
counsel for the applicants.

6. Learned counsel for non-applicant No.1 while inviting the attention of
this Court to provisions of Section 32(j) as well as Section 51 (2) of the Act,
has submitted that there are twin mandatory requirements for transfer of _
immovable property of a Wakf namely that sanction has to be granted by the
Board by two-third's majority and that there has to be publication in the official
Gazette regarding the particulars of the transaction inviting objections and
suggestions, In the instant case, neither the fesolution has been passed by the
two-third majority of the members of the Board nor any publication in the
official Gazette has been made. It is also urged that there was no order by the
Board for valuation of the property and there is no registered document
evidencing the exchange of the proper’fy in question. Lastly, itis also submitted
that the non-applicant No.1 has the locus to institute the suit and no alternative
remedy is available to him for ventilation of his grievance and the suit filed by
the non-applicant No.1 before the Tribunal is maintainable. In support of his
submissions, learned counsel for non-applicant No.1 has placed reliance on a
decision of Supreme Court in the case of Mohammadia C. ooperative Building
Society Limited Vs. Lakshmi Srinivasa Cooperative Building Society
Limited and Others, (200 8) 7 SCC 310.

7. I'have considered the respective submissions made by learned counsel
for the parties and have perused the record. Admittedly, the objections with
regard to maintainability of the proceeding before the Tribunal have been raised
by the applicants for the first time before this Court. In Kiran Singh Vs.
Chaman Paswan, AIR 1954 SC 340, it has been held that defects of
jurisdiction may be either pecuniary or territorial and it may also be in respect
of subject matter of action. By jurisdiction is meant the authority on which a

R Y
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Court has to decide matters that are litigated before it or to take cognizance
of matters presented in a formal way for its decision. Halsbury, 4th Edin.,
Vol. 10, para 715 p.323. The jurisdiction of the Tribunal is circumscribed by
the provisions of the Act. Whenever any question is raised before the Tribunal
with regard to its jurisdiction, the Tribunal will have to decide such a question
whether it depends on the construction of the provision of the Act or
_ investigation of the facts. [ See : Rao Bhupendra Singh Vs. Smt. Gopal

Kunwar Umath and another, 1970 MPLJ 16. Thus, in view of aforesaid
enunciation of law, it is apparent that the Wakf Tribunal has the authority to
decide the quesﬂon of jurisdiction.

8. In the instant case, the objections with regard to jurisdiction of the
Tribunal on various grounds have been raised for the first time before this
Court. In the facts of the case, without entering into the merits of the case, I
deem it appropriate to dispose of the instant revision with a direction that in
case the applicants move an application before the Tribunal raising an objection
with regard to its jurisdiction to entertain the suit filed by the non-applicant
No.1, the Tribunal on receipt of such an application shall decide such an
objection within a period of three weeks from the date of receipt of such an
application. Needless to state that in case suit filed by the non-applicant no.
1 is found to be not maintainable the tribunal would be at liberty to pass
appropriate orders with regard to loss if any caused to applicants in view of
injunction granted by it:

9, Let the record of the Tribunal be sent back forthwith. With the aforesaid
directions, the revision is disposed of.

C.C. as per rules.
: Revision disposed of.
LL.R. [2013] M.P., 2723
CIVIL REVISION
Before Mr. Justice N.K. Gupta
C.R. No. 251/2007 (Jabalpur) decided on 1 November, 2013

MADHYA PRADESH HOUSING BOARD . ...Applicant
Vs.
STATE OF M.P. & anr. Non-apphcants

A Evidence Act (1 of 1872), Sectton 115 - Estoppel -
Jurisdiction - In Execution proceedings, decree was challenged on the
ground of nullity being without jurisdiction - Applicant had filed written
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statement and no objection with regard to the competency of the Civil
Court was raised - Appeal filed by the applicant against the judgmént
and decree passed by Trial Court was also withdrawn - As the applicant
had opportunity to raise the objection before the Trial Court and in
absence of any such objection, the Trial Court could not consider such
a point - Applicant is estopped from raising the objection of competency
of Civil Court in execution proceedings. | (Para 6)

@ T AT (1872 T 1) GRT 115 — 399 — IfSremar
— e erfarfeat & fsat &t faem afteRar &1 &9 @ A, s
BN @ angR W gatdy & 1 — mﬁ#f&rﬁﬁmmumﬂﬁa—mm
Rafae =maTera Y wEwr @ Waw ¥ $1Y angy Y SerT T — Ry
~aTay gRT Uid Pty g9 w9 favs adse sr uwga s off
aay ft 7% off — A% smdTe F frany wRew ¢ 9us ey S
BT O o7 HIX ¢Q fal amedy <Y apuforfy o, feaw <marea sa
fag w faar 76 o7 awar — Rife <o A werrar w1 Ay P
sEAfEal # oM W AdTE & WHT orar 2|

B. Civil Procedure Code (5 of 1908), Section 2(2) - Decree -
Nudlity - If a decree is of such a nature which cannot be cured by
consent or waiver of the party, then such a decree which was nullity ab-
initio can be considered even in execution proceedings.  (Para7)

24 Rifaer afsar gizar (1908 @7 5), &rer 2(2) — Rwt — argaar
— afx fot &7 wou v 2 5 R geor 9 weufy @ siftraeE g o
HART T8 97 wodl, 99 Sad RH @ a7 | arqa off, w9 frgres
priafgat § fY faar & o o wwar 2

C. Land Acquisition Act (1 of 1894), Sections 4 & 6, Civil
Procedure Code, (5 of 1908), Section 9 - Jurisdiction of Civil Court -
Validity of Acquisition Proceedings - Acquisition proceedings were
initiated in the year 1963 - Land was purchased by the plaintiff in the
- year 1954 and his name was also mutated i in revenue records - However,
notice was issued to original seller who had already died in the year
1959 - Notice was issued to original seller who was already dead and

- no notice was-issued to plaintiff whose name was already mutated in
revenue records - As principles of natural justice were violated
therefore, Civil Court had jurisdiction to entertain the suit and to -
declare the title of plaintiff and to pass injunction order against
applicants/defendants. . (Paras 8 to 11)
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T Gy T I (1894 BT 1), €T 4 T 6, Rif¥e AfFaAr
TIRar (1908 &7 5) arT 9 — ReT ~rgray~F sferEar — T
Brdaret. 1 faftrr=ar — e sriafear, € 1963 F AIRT @) uF off —
ardl T qfy 9 1954 ¥ @y @ 1§ Al vow aftew A 9 T w®
arrafa 91 1 — Ty, Ttfew o fasmar s e faar T, et 95
a5 1959 ¥ Uga @ B g off — Aifew @ AT @ 9 I w1, R
ﬁ—gﬁﬁiﬁﬁiﬁﬁaﬁaﬁvwwﬁs‘ﬂimmﬂﬁmm
Rrgs! w1 wed & o afrehe ¥ armaRa fear war e — gqfe
Aufife g & fagral o1 Seaws fear T gufay, Rifaa e <
g YT FRA D) AR 9 FT EF IfNd S B ¢F ArdgeTor/ wiardr
7 faeg @Ry TIRT F@ & AfXERar 21

Cases referred : . >

AIR 1996 SC.523. (1995) 4 SCC 229, (2006) 8 SCC 336, (2013)
AIR SCW 2378, (1995) 4 SCC 301, (2005) 7 SCC 791, AIR 1963 SC
1547, (1971) 1 SCC 486, 1970 MPLJ 16, (2001) 1 MPHT 514, AIR 1996 _
SC 1819.

R.K. Samaiya, for the applicant.
_Santosh Yadav, P.L. for the non-applicant No.1/State.
" Shobha Menon, wnh Rahul Choubey, for the non-applicant No.2.

ORDER

N.K. Gurta, J.:- By way of the present civil revision, the applicant
has challenged the order dated 30.6.2007 passed by the learned Civil Judge
Class-H, Bhopal in Civil Execution No.44-A/82/90, whereby the application
of the applicant was dismissed and the trial Court did not declare that the
decree dated 8.2.1984 was nullity.

2. The brief facts of case are that the applicant obtained some land after
acquisition of such land in the year 1963. The land bearing Survey No.40/34
area 18.86 acres situated at Mouja Govindpur Tahsil Huzur District Bhopal
was also acquired. The respondent No.2 had instituted a Civil Suit No.44-A/
82 to get a decree of injunction relating to the land of the respondent No.2 so
that he should not be dispossessed..The learned 4th Civil Judge Class-II,
Bhopal vide judgment and decree dated 8/2/1984 decreed the suit and
declared the title of the respondent No.2 and further directed that the
respondent No.2 should not be dispossessed by the applicant or its employees.
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The appeal filed by the applicant was withdrawn and ultimately the execution
proceeding was initiated. During the execution the applicant and its officers
tried to obtain a settlement with the respondent No.2, but no concrete proposal
was made by the officers of the applicant. Ultimately in compliance to the
order dated 6.8.2004 passed in WP No.1 520/2004, an objection was raised
by the applicant in the execution matter to get the decree dated 8.2.1984 to
be declared nullity but vide order dated 30/6/2007 the learned Civil Judge
Class-II dismissed the said application.

3. Ihave heard the learned counsel for the parties.

4. Theleamed counsel for the applicant has submitted that according to
the provisions of the Land Acquisition Act, jurisdiction of civil Court is barred,
and therefore the decree given by the learned Civil T udge was null and void
ab-initio. The learned counsel for the applicant has placed his reliance upon
the various judgments and orders of Hon'ble the Apex Court in the cases of
“Laxmi Chand & others Vs. Gram Panchayat, Kararia” (AIR 1996 SC
523), “State of Bihar Vs. Dhirendra Kumar ", [(1995) 4 SCC 229)],
“Commissioner, Bangalore Development Authority Vs. K.S. Narayan”,

[(2006) 8 SCC 336] and “Commissioner, Bangalore Development
Authority Vs. Brijesh Reddy”, (2013 AIR SCW 2378). It is further submitted
that the doctrine of estoppal cannot be invoked against the applicant. In this
context, the leamned counsel for the applicant has placed his reliance upon the
judgment of Hon'ble the Apex Court in the case of “Shabi Construction
Company Vs. City & Industrial Development Corporation & another”,

[(1995) 4 SCC 301]. It is submitted that the decree passed by the learned
4th Civil Judge Class-II was nullity ab-initio, and therefore it could be
considered in the execution case also. In this regard the learned counsel for
the applicant has placed his reliance upon the judgment of Hon'ble the Apex
Court in the case of “Harshad Chimanlal Modi Vs, DLF Universal Ltd.,
[(2005) 7 SCC 791]. Hence, it is submitted that the decree passed by the
learned 4th Civil Judge Class-II, Bhopal was nullity from the very beginning
and it could not be executed. Therefore, it is prayed that the decree may be
declared nullity.

5. " Onthe other hand, the learned counsel for the respondent No.2 has
submitted that the decree was passed against the applicant after due opportunity
given to the applicant to raise-all such defence before the trial Court following
which the applicant went in appeal but the appeal was withdrawn. Under such
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circumstances, the decree attained finality, and therefore the Executing Court
cannot go back into the merits of the decree. It is further submitted that no
land of the respondent No.2 was acquired. No valid notice was given to the
respondent No.2. The respondent No.2 had purchased the land from the
previous owner-Ballo Bai wife of Ramchand in the year 1954, whereas the
land acquisition proceedings took place in the year 1963, and therefore no
notice has been given to the respondent No.2. Hence the entire land acquisition
proceedings were not binding to the respondent No.2, and therefore his case
for declaration and injunction was tenable in a Civil Court. In this connection
the learned counsel for the respondent No.2 has placed his reliance upon the
judgment of Hon'ble the Apex Court in the cases of “Firm Seth Radha Kishan
(Deceased) Vs. Administrator Municipal Committee, Ludhiana”, (AIR
1963 SC 1547) and “Union of India Vs. Tarachand Gupta & others”,
[1971(1) SCC 486]. Similarly, the learned counsel for the respondent No.2
has placed his reliance upon the judgiment of the Division Bench of this Court
in the case of “Rao Bhupendra Sinvgh Vs. Smt. Gopal Kunwar Umath”,
(1970 MPLJ 16) and the judgment passed by the Single Bench of this Court
in the case of “V.K.Munshi Vs. Raipur Cooprative Housing Society Ltd.”
[2001(1) MPHT 514]. It is submitted that it is for the Civil Court itself to
consider the question of jurisdiction and decide the same and when such a
question is decided, then the aggrieved person has a right to challenge it before
the higher courts. The applicant had an opportunity to challenge the judgment
and the decree passed by the trial Court, but the appeal filed by the applicant
was withdrawn, and therefore the applicant is estopped to raise the objection -
before the Executing Court again. . ' '

6. After considering the submissions made by the learned counsel for
the parties and looking at the facts and circumstances of the case, only two
questions are to be considered in the present case. Firstly, whether the applicant
could raise such an objection before the Executing Court and secondly, whether
the learned 4th Civil Judge Class-II, Bhopal had the jurisdiction to pass such
adecree. For the first question, it would be apparent that the applicant was
made party in the case and it had an opporfunity to raise all such objections in
the case and the trial Court had decided all the questions raised before it. If
the judgment dated 8.2.1984 is perused, then it would be apparent that no’
such objection was raised by the applicant in the written statement and the
trial Court could not consider such a point in the case. It was for the applicant
to raise this objection before the trial Court along with the other objections
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raised by it. According to the Judgment of the Single Bench of this Court in the
case of VK. Munshi (supra) it is for the trial Court to consider as to whether
the Civil Court had the jurisdiction to entertain the suit or not, and therefore it
was for the applicant to raise such objections before the trial Court. When the
* opportunity is given to the defendant to raise a]] objections before the trial
Court and if any objection is not taken before the trial Court, then the concerned
. "defendant is not competent to take such an objection before the Executing
Court. Hon'ble the Apex Court in the case of Brijesh Reddy (supra) has laid
that such objection ought to have been raised at the earliest before the trial
Court. The higher Court may refuse to entertain such plea in absence of proof
of prejudice. In para 8 of the order Hon'ble the Apex Court has held as under:

“Seétion 9 of the Code of Civil Procedure, 1908 provides .
jurisdiction to try all-suits of ¢ivil nature excepting those that
are expressly or impliedly barred which reads as under:

* 79-Courts to try all civil suits unless barred.- The Courts shall

. (subject to the provisions herein contained) have jurisdiction
to try all suits of a civil nature excepting suits of which their
cognizance is either expressly or impliedly barred.” '

From the above provision, it is clear that Courts have-
jurisdiction to try all suits of a civil nature excepting suits of
which their cognizance is either. expressly or impliedly barred.

The jurisdiction of Civil Court with regard to a particular matter

can be said to be excluded if there is an eXpress provision or

by implication it can be inferred that the jurisdiction is taken

away, An objection as to the exclusion of Civil Court’s

jurisdiction for availability of alternative forum should be taken

before the trial Court and at the earliest failing which the higher

court may refuse to entertain the plea in the absence of proof
of prejudice.”

No reason has been shown by the applicant as to why no such objection was
raised before the trial Court at the timie when the written statement was filed.
Under such circumstances, where the applicant withdrew the appeal filed

against the judgment and decree passed by the learned 4th Civil Judge Class-
~ 11, Bhopal, then certainly the applicant is estopped to raise such an objection
béfore any other Court including the Executing Court, and therefore the

contention of the learned counsel for the applicant cannot be accepted that -

]
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such objection could be raised before the Executing Court.

7. Thie learned counsel for the applicant has placed his reliance upon the
judgment of Hon'ble the Apex Court in-the case of “Urban Improvement
Trust, Jodhpur Vs. Gokul Narain” (AIR 1996 SC 1819) in which it is laid
that in some rare cases such objection may be raised in execution also. But in
that judgment Hon'ble the Apex Court has observed that if a decree is of such
a nature that it cannot be cured by consent or waiver of the party, then such a
decree which was nullity ab-initio can be considered even in the execution. In
the light of this decision, it is to be considered as to whether the decree was
nullity ab initio.

8. The land acquisition proceedings were initiated in,she year 1963 and
if the award dated 30.11.1963 is perused, then it would be apparent that the
Deputy Director In-Charge Land Acquisition, Bhopal had passed that award
against one Mst Bao W/o Ramchand. In para 14, the non appearance of Mst
Bao to file any statement of claim relating to Survey No.34/40 area 18.86
acres was observed. The respondent No.2 had established before the trial
Court that he purchased the land from Ballo Bai in the year 1954 and mutation
also took place soon after his purchase. The trial Court had decided the issue
No.1 in an affirmative result that the land in question was owned by the
respondent No.2. When the land in question was purchased by the respondent
No.2 and mutation took place in the year 1954, then during the land acquisition
proceedmgs which took place much after that mutation, a notice was to be
given to the applicant. It is true that in the land acquisition proceeding,
jurisdiction of the Civil Court is barred, but if the award passed by the
concerned officer is pcrused then it would be apparent that the respondent
No.2 was not party in that award and no notice of the land. acquisition -
proceedings was given to the respondent No.2. The applicant could not
establish before the trial Court that a notice of the land acquisition was
published in official gazette against the respondent No.2. Hence the land of
the respondent No.2 was riot acquired in the eye of law, since no notice was
given to the respondent No.2. The land was initially registered in the name of
Ballo, whereas a notice was given to Mst Bao wife of Ramchand, who had
already expired in the year 1959, and therefore the notice issued to a dead
person was nullity. Hence the acquisition proceedings against the respondent
No.2 for the Jand in question was nullity from very beginning, and therefore
the respondent No.2 had no option except to institute a'civil suit for declaration

_ and injunction relating to the property on which the applicant and its officers
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tried to get possession by encroachment. This was the civil right of the
respondent No.2. There is no provision in the Land Acquisition Act that if no
notice of the land acquisition is given to the concerned party and the authority
had tried to get the possession of the property forcefully without any acquisition
of the land, then the matter shall be decided by any authority created under
the Land Acquisition Act. Under such circumstances, looking at the nature of
the case, there was no bar on the jurisdiction of the civil Court to entertain the
- suit of the respondent No.2 and to declare his title and to pass the injunction
order against the applicant and its officers. .

-

9. The learned counsel for the applicant has placed his reliance upon
several judgments of Hon'ble the Apex Court in various cases, however due
to factual difference, such judgments cannot be applied in the present case. It
is true that the jurisdiction of the civil Court is barred for the land acquisition
cases, but looking at the factual position of the present case, the resporident
No.2 had no option except to knock the door of the Civil Court, because no
notice of the land acquisition was given either to the respondent No.2 or Mst
Ballo Bai..In this regard, the judgment of the Division Bench of this Court in
the case of Rao Bhupendra Singh (supra) may be applied in which it is laid
that the order made without jurisdiction is nullity, but it is for the civil Court
itselfto consider the question of jurisdiction and to decide the same. Similarly,
in the case of F.X. Munshi (supra), it is held that the jurisdiction of the Civil
Court is to be considered according to the facts of the case and if it appears
that the Civil Court has jurisdiction in the case, then the Court may entertain
the civil Suit accordingly.

10. . The jurisdiction of the Civil Court is barred for the land acquisition
proceeding, but in the present case no notice of the land acquisition was given
either to the respondent No.2 or to his predecessor Ballo Bai, and therefore
prima facie in absence of any notice the land of the respondent No.2 was not
acquired in the eye of law, and therefore the respondent No.2 was entitled to
proceed with the civil suit and since it was the matter of declaration of the
right of the respondent No.2, then certainly the Civil Court has jurisdiction to
decide the case and to pass a decree. Hence the decree directed by the learned
4th Civil Judge.Class-II Bhopal is not nullity ab initio and is thus enforceable.

11. On the basis of the aforesaid discussion, it would be apparent
that the Civil Court had jurisdiction to consider the suit and that the decree
passed by the 4th Civil Judge Class-II, Bhopal was not nullity ab-initio.
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The decree is executable and the objection raised by the applicant cannot
be accepted. Also the applicant had an opportunity to raise such an
objection before the trial Court and the appellate Court, but the applicant
or its officers did not raise such an objection before the trial Court or the
appellate Court and therefore, now the applicant is estopped to raise
such objection before the Executing Court. Under such circumstances, -
the present revision filed by the applicant cannot be accepted. The learned
Civil Judge Class-II, Bhopal has rightly dismissed the objection raised
by the applicant vide order dated 30.6.2007. There is no illegality or
perversity visible in the impugned order passed by the learned Civil Judge
Class-II, Bhopal. Under such circumstances, the prevision revision filed
by the applicant is hereby dismissed with costs.

12.  Itis made clear that the applicant shall bear its own cost as well as
those incurred by the respondent No.2. Rs.5000/- is quantified towards the
Advocate fee, if certified.

13. A copy of this order be sent to the Executing Court for 1nformat10n
and to proceed with thie execution case.

Revision dismissed.

L.L.R. [2013] M.P., 2731
INCOME TAX APPEAL
- Before Mr. Justice Shantanu Kemkar & Mr. Justice M.C. Garg ‘
L.T.A. No. 89/2012 (Indore) decided on 22 January, 2013

PREM SWARQOP KHANDELWAL (SHRI) ...Appellant
Vs. .
THE COMMISSIONER OF INCOME TAX .. .Respondent

Income Tax Act (43 of 1961), Section 253 - Appeal to Appellate
Tribunal - Commissioner of Income Tax applied net profit rate of 2.5%
on the turnover of Rs. 7 Crores - Revenue-as well as appellant
challenged the said order by filing appeal - ITAT dismissed the appeal
of Revenue on the basis of some reference being made about the net
profit rate being applied by CIT, also dismissed the appeal of appellant
by observing that while deciding the appeal of revenue, the stand of -
CIT has been upheld - Held - ITAT committed error in dismissing the
* Appellant's appeal merely by observing that the stand of CIT has been
upheld while dismissing the appeal of revenue - Contention of appellant
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that net profit at 2.5% could not have been applied was required to be
decided by ITAT - Order of ITAT set aside - Matter remanded back
for deciding appellant's contention - Appeal allowed. (Para 8)

IIIEY FlE37 (1961 FT 43), T 253 — it sferever &7 arfar
—ngaﬁ#v.7ar\ﬁgaﬁ§aﬁaﬁwz.suﬁrmgmma?

'P.M. Choudhary, for the appellant.
R.L. Jain with Veena Mandlik, for the respondent.

ORDER

The Order of the court  was  delivered by :
SHANTANU KEMKAR, J.:- Heard on the question of admission.

This appeal is admitted for hearing on the following sﬁbstanﬁal question
oflaw ;- ' .

“Whether on the facts and circumstances of the case,
ITAT is justified in dismissing the appellant's appeal in a

summary manner?”
2, With the consent of the parties, the matter is finally disposed of,
3 The appellant claims to have been engaged in the business of trading

of Soyabean, Maize and Wheat. He is regularly assessed to Income Tax. He
submitted his return of income for the Assessment Year, 2002-03 declaring
total income at Rs.1,49,420/. The Assessing Officer vide assessment. order
dated 31.03.2005 passed under Section 143 (3) of the Income Tax Act, (for
short the Act) rejected the books of Accounts by applying provisions of Section
145 (3) of the Act and determined tota] income at Rs.32,66,603/- after making

various additions including an addition of Rs.30,61,183/-in respect of the .

",
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alleged investment made in resp.ect of bogus purchases.

4. Aggrieved by the order of the A.O. the appellant assessee preferred
an appeal before the CIT (A). The CIT (A) partly allowed the appellant's
appeal vide order dated 19.03.2010 passed in Appeal No.IT-30/ 2005-06/
445. The CIT (A) upheld the findings of the A.O. in respect of bogus purchases
but not against the addition made by A.Q. 0f Rs.30,61, 183/-.The CIT (A)
directed the A.O. apply net profit rate of 2.5% on the turnover of Rs.7 Crores
disclosed by the appellant.

5. The said order passed by CIT (A) was challenged by the appellant by
filing further appeal before the Income Tax Appellate Tribunal, (for short the
ITAT). In the appeal, the appellant challenged the application of net profit
rate of 2.5% as determined by CIT (Appeal). The order of the CIT (Appeal)
was also challenged by the respondent revenue by which the appellant's appeal
was partly allowed by CIT (Appeal). Both the appeals were decided by the
ITAT by a common order dated 10.04.2012. The ITAT mainly decided the

. appeal preferred by the revenue and dismissed the same. While dismissing
the Revenue's appeal on the basis of some reference being made about the
net profit rate being applied by CIT (Appeal), the ITAT also dismissed the
appellant's appeal by observing that while deciding the appeal of revenue the
stand of CIT (Appeal) to this effect has been upheld. Feeling aggrieved by
such summary dismissal of the appellant's appeal by the ITAT in regard to
applying net profit rate of 2.5% the appeIlant has filed this appeal under Section
260-A of the Act.

6. Shri P.M.Choudhary, Iearned counsel for the petitioner argued that
the order passed by the ITAT dismissing the appellant's appeal in summary
manner is wholly arbitrary and unjustified. According to him, even while
deciding the revenue's appeal though it was recorded by the ITAT that net
profit for the preceding 4 accounting years was 0.21%, 0.26%, 0.23% and
0.21% respectively still the ITAT failed to decide as to how CIT (Appeal)
could have applied net profit of 2.5%. He submits that even Revenue's appeal
and the appellant's appeal came to be dismissed without going to the question .
raised by the appellant about application of net profit at 2.5%.

7. Shri R.L.Jain, learned Senior counsel for the respondent supported
the impugned order of the ITAT upholding the ordcr of CIT (Appeal) for
applying net profit rate 0f2.5%.
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8. Having considered the submissions made by the learned counsel for
the parties, we are of the view that the ITAT has committed an error in
dismissing the appellant's appeal merely by observing that while deciding the
appeal of revenue the stand of the CIT (Appeal) has been upheld. We find
that the appellant's contention that the net profit at 2.5% could not have been
applied by CIT (Appeal) was required to be decided by the ITAT and the
appellant's appeal could not have been dismissed summarily on the basis of
the decision inrevenue's appeal without dealing with the appellant's contention.
It is evident from the order of ITAT that while decidin grevenue's-appeal also,
the said question of applying of net profit rate at 2.5% was not dealt with by

i,

9. In the circumstances, we answer the question of law in favour of the
assessee and against the revenue. The order of the ITAT to that extent is set
aside. The matter is remanded back to the ITAT for deciding the appellant's
contention that the CIT (Appeal) haswrongly applied the net profit at 2.5%.

10.  Accordingly, the appeal stands allowed. No orders as to costs.
Appeal allowed.

LL.R. [2013] M.P., 2734
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice Brij Kishore Dube
M.Cr.C. No. 7439/2012 (Gwalior) decided on 13 August, 2013

ANIL KUMAR JAIN ’ ...Applicant’
Vs, -
SMT. SHILPA JAIN ...Non-applicant

Criminal Procedure Code, 1973 (2 of 1974), Section 125 - _
Maintenance - Wife is entitled to maintain a standard of living, which
is neither luxurious nor penurious and also to Iead a decent life yet,at
par with the dignity of her husbhand. (Para 14)

%S gfipar wfidr, 1973 (1974 37 2), aRT 125 — TROT—TIYT — Yt
Gﬁaﬁ_wﬁmmﬁﬁw,m%qm.a‘waaﬁvﬂa
IHATE HIX Aol ) e sfaw off 9@, suad ufy & TR 3 wnwE

Cases referred :

2000 (2) Vidhi Bhasvar 76, 1983 MPWN 259, AIR 2003 SC 3 174,
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1998 (II) MPWN 95, 2004(2) MPHT 61(CG), 2008(4) MPHT 193, (1996)
6 SCC 326. )

Rajesh Kumar Jain, for the applicant.
Pradeep Katare, for the non-applicant.

ORDER

Bris K1sHORE DUBE, J.:- This petition under Section 482 of Code of
Criminal Procedure, 1973 (for short 'the Code") is preferred by the petitioner
for quashing the order dated 23.08.2012 passed in Criminal Revision No.168/
2012 by the Additional Sessions Judge, Ambah, District Morena affirming
the order dated 23.06.2012 passed in M.J.C. N0.95/2009 by the Judicial

‘Magistrate First Class and Gram Nayalaya, Ambah, District Morena whereby

an application under Section 125 of the Code filed by the respondent herein/
wife was allowed and the petitioner herein/husband was directed to pay the
maintenance to the tune of Rs.10,000/- per month. '

.2 Background facts may be summarized as under:-

)

(a) . The marriage of the parties was solemnized on 14.02.2006 as
per Hindu rites and customs at Ambah, District Morena, thereafter,
they resided together for a short span of about 12 months.

(b) On 07.02.2008, the proceedings for grant of an amount of
Rs.17,000/- per month as maintenance were initiated by the respondent
herein, Smt. Shilpa Jain (hereinafter referred to as 'wife') against the
petitioner herein, Anil Kumar Jain (hereinafter referred to as the
'husband'). According to her, right from inception of the marital
relationship, she had been subjected to cruelty and harassment by her
husband and her husbands' family members in regard to demand of
dowry. They also compelled her to take divorce and insisted to sign
on the divorce papers. The elder brother of her husband who is
unmarried and an advocate expected from her to fulfill his desire which
she refused and due to which on his instigation, she was subjected to
harassment. Any how, with the help of police on 18.02.2007, she was
taken to her parental home by her father. Her husband did not maintain
her. She has no independent source of income. She is unable to
'maintain herself, however, the husband is having hand-some income
i.e., salary of Rs.18,000/- per month as he is working in the Bank of
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India at Sihore, apart from that, he is getting Rs.6,000/- per month as
rent from the flat and Rs.10,000/- per month from share market by
doing business.

(c) In turn, the husband specifically denied the allegations in regard
to cruelty and dowry harassment. Attention was also invited to the
fact that no complaint regarding alleged ill-treatment on account of
dowry demand was made at an earlier occasion. As per his version,
the wife left matrimonial home voluntarily and residing separately at
her parental house without any sufficient reason. He tried several times
to take her back to her matrimonial house but she refused to come
back. She is well educated and is having sufficient source of income
while he is getting only salary of Rs.12,000/- per month after
deductions. He has to look after his mother, unmarried brother and
sistets, therefore, prayed that the application of the wife for maintenance
may be rejected.

(d)  The wife examined herselfto prove her pleadings by entering
into the witness-box and produced the relevant documents, however,
neither the husband has been examined himself nor produced any
witness to prove his pleadings.

(e) Upon the critical appraisal of the entire evidence on record,
learned Magistrate found that the wife is unable to maintain herself
whereas the husband has sufficient means to maintain his wife. The
husband refused to pay the maintenance, therefore, proceeded to
award maintenance, a monthly sum of Rs.10,000/- from the date of
filing of the application.

(® - Beingaggrieved thereof, the husband preferred revision before
the Revisional Court. The Revisional Court vide the impugned order
dated 23.08.2012 affirmed the order of maintenance granted by the
Judicial Magistrate First Class, Ambah, District Morena, hence, this
petition,

Shri Rajesh Kumar Jain, Advocate who iselder brdther of the husband

appearing on behalf of the petitioner herein strenuously contended that the
wife is not only residing separately without any sufficient cause but she is also
capable to maintain herself. Learned counsel further submits that the learned

-~
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Court below wrongly determined that the husband neglects or refused to pay
the maintenance, as from the evidence it is clear that the wife left her matrimonial
house voluntarily and went to her parental house. She is well-educated and
able to earn and maintain herself but the Court below erroneously determined
that she is unable to maintain herself. Regarding the earning of the husband,
the learned Court below wrongly determined without legal proof that the
husband is capable to maintain his wife. The evidence led by the wife is without
any material on record. The learned Court below further wrongly held that
the husband has not proved his pleadings. Learned counsel placed reliance
upon the following decisions:-

® Mamta Jaiswal (Smt.) v. Rajesh Jaiswal, 2000 (2)
Vidhi Bhasvar 76;

(if) Dulichand v. Prahlad Singh, 1983 MPWN 259;

(i)  Deb Narayan Halder v. Smt. Anushree Halder, AIR
2003 SC 3174,

(v)  R.P.Singhv: Narmada Prasad, 1998 (I) MPWN 95;

(v) Shiv Kumar Yadav v. Smt. Santoshi Yadav, 2004 .
(2YMPHT 61 (CG);

(vi)  4nil Kachwaha v. Smt. Sunita Kachwaha and
others, 2008 (4) MPHT 193,

4. Inresponse, Shri Pradeep Katare, learned counsel for the respondent
argued in support of the impugned order and submitted that the petition is not
maintainable as the respondent has not paid even a single pie in spite of the
impugned orders passed by the Courts below and order dated 28.09.2012
passed by this Court, :

3. . Thave considered the rival contentions of the learned counsel for the
parties and perused the record.

6. The main point for 'consideration is whether the Courts below have
committed any illegality in awarding maintenance at the rate of Rs. 10,000/-
per month to the respondent/wife?

7. As cautioned by the Hon'ble Apex Court in Rajathi v. C. Ganesan,
(1996) 6 SCC 326, it is not necessary to examine the entire evidence
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- threadbare in exercising the jurisdiction under Section 482 of the Code ina
case under Section 125 of the Code as only a prima-facie view of the matter
is taken and it would not be desirable to enter into the minute details of the
matrimonial disputes between the parties. The relevant paras of the judgment
reads as under:-

“11.  Inthe present case, the High Cowrt minutely examined
the evidence and came to the conclusion that the wife was
living separately without any reasonable cause and that she
was able to maintain herself. All this the High Court did in
exercise of its powers under Section 482 of the Code which
powers are not a substitute for a second revision under sub-
section (3) of Section 397 of the Code. The very fact that the
inherent powers conferred on the High Court are vast would
mean that these are circumscribed and could be invoked only
on certain set principles. '

12. It was not necessary for the High Court to examine the
whole evidence threadbare to exercise jurisdiction under
Section 482 of the Code. Rather in a case under Section 125
of the Code the trial court is to take a prima facie view of the
matter and it is not necessary for the Court to go into the
matrimonial disputes between the parties in detail.

....................

8. It is not in dispute that the marriage of the respondent was solemnized
with the petitioner on 14.02.2006 at Ambah, District Morena. It is also not in
~ dispute that the respondent/wife is living separately with her husband w.e.f.
18.02.2007 at her parental house at Ambah.

9. To prove the case, wife examined herself before the Court.
According to her (A.W.1), she was married with Anil Kumar Jain on
14.02.2006 and thereafter, she went to her in-laws house and discharged
- the matrimonial obligations but she has been maltreated and humiliated
by her husband and husbands' family members, not only for bringing
insufficient dowry but also due to demand of more dowry. She
categorically stated the instances of cruelty and harassment in her
deposition. She further stated that in the month of December her father
came to her in-laws house to take her, but she was not allowed to go with

-,
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him. She was compelled to take divorce. SHe was also pressurized to the
effect that unless and until she put her signature on the divorce papers,
she could not be allowed to go her parental house, thereafter, on
17.02.2007 her father again came to her in-laws house to take her. The
earlier episode was again repeated by her in-laws family members but
any how with the intervention of some relatives and with the help of police
on 18.02.2007, she was taken by her father to her parental house and
since theni.e., 18.02.2007 she is residing at her parental house, Ambah,
District Morena. It is further stated by her that her husband is not
maintaining her and no attempts have been made to take/bring her back
to her matrimonial house by her husband. She is doing nothing and has
no means of income. She is unable to maintain herself. On the contrary,
her husband is working in Bank of India at Sehore and he was getting
salary Rs.18,000/- per month at the time of her marriage. Nothing could
be elicited in her cross-examination so as to suggest that she was
interested in obtaining the maintenance on absolutely false grounds.

10.  In Rajathi (supra), the Hon'ble Apex Court ruled that the
statement of wife that she was unable to maintain herself would be enough
and it would be for the husband to prove otherwise. It is further ruled
that the words of “unable to maintain herself” would mean that means
available to the deserted wife while she was living with her husband and
would not take within itself the efforts made by the wife after the desertion
to survive somehow. Section 125 of the Code is enacted on the premise
that it is the obligation of the husband to maintain his wife, children and
parents. It will, therefore, be for him to show that he has no sufficient
means to discharge his obligation and that he did not neglect or refuse to
maintain them or any one of them.

11. The petitioner/husband neither examined himself nor examined any
witness to prove his case and discharge the obligation.

12. The learned Magistrate vide order dated 23.06.2012 directed the
husband to pay the maintenance to his wife but the same has not been paid.
This Court vide order dated 28.09.2012 directed the petitioner/husband to
pay Rs.7,000/- per month to the respondent/wife but the petitioner has not
complied with the order till date. Failure on the part of the husband to pay
maintenance ift view of the order of this Court amounts to ‘negligence' as
contemplated under Section 125 of the Code.
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13.  Thewifeisliving separately since 18.02.2007 and the husband neither
made efforts to bring her back nor filed any proceedings for restitution of
conjugal rights, therefore, the findings about husbands' negligence for refusal
to maintain the wife are seems to be proper.

14.  Itiswell settled that the wife is entitled to maintain a standard of living,
which is neither luxurious nor penurious and also to lead a decent life yet, at
par with the dignity of her husband.

15.  In 4nil Kachwaha (supra), the evidence showed that the wife
left her matrimonial home without any justifiable ground and since then
she was refusing to live with her husband without any sufficient reason.
In such circumstances, this Court held that wife is not entitled to claim
maintenance from her husband. In Mamta Jaiswal (Smt.) (supra), this -
Court while considering the scope of provisions of Section 24 of the
Hindu Marriage Act observed that it has been enacted for needy
persons, benefit cannot be asked by idle persons having capacity to
earn. In Dulichand (supra), the suit of plaintiff was decreed which
was affirmed by the First Appellate Court. In Second Appeal on
questioning the judgment and decree on the ground that the defendants’
evidence has not been taken into consideration by the Court below,
this Court held that extraneous evidence cau not be looked into in the
absence of specific pleadings in that regard. In Deb Narayan Halder
(supra), the Apex Court held that when wife left matrimonial home
without any justifiable ground, then she'would not be entitled to the
grant of maintenancé. In R.P. Singh (supra), this Court held that the
burden lies on the prosecution to prove the ingredients of the offence.
Non cross-examination of witness by accused on the fact that the
sample had not been made homogeneous is immaterial. In Shiv Kumar
Yadav (supra), the husband of Santoshi Bai has been able to discharge
his primary burden, but wife is residing separately without any sufficient
reason and wife has not been able to establish and prove her case,
therefore, it has been held that the finding of III Additional Sessions
Judge that there is sufficient reason for wife to live separately is
perverse and contrary to the evidence, which cannot be sustained.
The facts and nature of the present case are completely distinguishable
and therefore, the ratio of the aforesaid judgments has no application
to the facts of this case.
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16.  Takinginto consideration, all the material aspects of the case, including
the social background and standard of living of the parties and rise in cost of
living, the maintenance awarded by the Court below is not urijustified.

17.  Intheresult, no illegality, infirmity, impropriéty or perversity is found
in the impugned orders, hence, no interference in exercise of power under
Section 482 of the Code is called for. This petition is devoid of merit and is,
therefore, dismissEd.

]

Petition dismissed.

LL.R. [2013] M.P., 2741
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice D.K. Paliwal
M. Cr C. No. 5600/2013 (Gwalior) decided on 11 October, 2013

PREETI (SMT.) & ors. ...Applicants
Vs. ‘ ) .
STATEOF M.P. & anr. - -~ ...Non-applicants

Criminal Procedure Code, 1973 (2 of 1974), Section 482 -
Inherent Power - Quashing of -FIR and Order passed by Magistrate
under section 156(3) of the code directing for the registration.of FIR -
Held - If no cogent reasons assigned by the Magistrate as to why he
intends to proceed under chapter XII instead of chapter XV of the
code - Such order discloses non application of mind by the Magistrate
- Order liable to be quashed. - - (Paras 8/11|)

TUE giHgr gfedl, 1973 (1974 &7 2), T 482 — I~afifRa ufea
— 9o a9t ¢9 |iar-@) awr 156(3) @ afwa wRRGT g
g {ar sfides g 6l = 2q FRw @ wiar iR sy
af¥rafen fear s — afrfrEiRa — ofy shirge Rt 91 yaa sRoT
Tl feur a7 2 f w95 WfedT @ I 15 @ WM R® F2AW 12 3
AT A S BT AT A T — VUT ARY ARRE T BT
af¥ass ST g7 T fvar T 9o wxar € — Ay afretsa 58 W
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Case referred :

1992 Suppl.() SCC 335.
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Prashant Sharma, for the applicants.
Devendra Choubey, P.L. for the non-applicant No.1/State.
H.K. Shukla, for the non-applicant No.2.

- ) ORDER

D.K. PaLiwaL, J.:- This petition has been filed under Section
482 of Cr.P.C. for quashing the F.L.R. registered at Crime No. 11/13 for
the offence punishable under Sections 452,366,387,388,389,506-
B,294,323,190,427/34 of 1.P.C. and also for quashing the order dated
20.11.2012, whereby in exercise of power under Section 156(3) of
Cr.P.C. the F.L.R. has been directed to be reglstered

2, The brief facts of the petition are that respondent no.-2/complainant
has lodged a report on 28.04.2012 at Police Station Vishvavidyalaya but
no action has been taken. Therefore, he lodged a written complaint to
S.P.Gwalior on 01.08.2012 and to the City C.S.P. Murar on 4.08.2012
but no action has been taken. Then he filed a complaint before the
J.M.F.C. Gwalior alongwith application under Section 156(3) of Cr.P.C.

upon which J.JM.F.C. Gwalior has directed to register the F.I.R. and submit
the final report. It is alleged by the respondent/complainant in his complaint
that marriage of the respondent/complatnant took place on 23.01.2007
with the petitioner no.-1 Smt. Preeti and two children has been born out
of their wedlock. The petitioner no.-2 is father-in-law, Petitioner No.3 is
Cousin father-in-law, petitioner no.-4 is Brother-in-law, Petitioner no.-5
is Cousin father-in-law of the respondent/complainant. It is alleged that
oni 27.04.2012 the complainant and his father were in the District Court
premises at about 12:00 P.M. mother of the complainant informed the
father of the complainant on telephone that brother and uncle of
complainant's wife are abusing her. Mother of the complainant told him
that complainant and his father is not in the house and asked them to go
back. Thereafter, complainant and his father reached the house along with
Yudhishtar Tomar at about 1:00 P.M. Petitioner no.2 to 5 came there and
kicked the gate and entered in the hall of the house of the complainant,
when father of the complainant objected then they pushed the father of
the complainant. Petitioners started entering in the bedroom of the
complainant and complainant objected then petitioners have pushed him

and after breaking glass of the Almirah took out cash and jewellery.

. Petitioners.have also damaged gate and glass of Almirah costing about

r

&
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Rupees Ten Thousand. When father of the complainant asked the
petitioners whether they have any search warrant then they started abusing
and threatened to involve in a false case. Report of the aforesaid incident
was lodged by the complainant on 28.04.2012 at Police Station but no
action has been taken. Thereafter, the complaint has been lodged before
the J.M.F.C. Being aggrleved the aforesaid petitioners have knocked the
door of this Court.

3. It is submitted by the learned Counsel for the petitioners the
registration of F.L.R. against the petitioners is illegal, therefore deserve
to be set aside. The learned Trial Court in a very cursory manner has
exercised the power under Section 156(3) of Cr.P.C. The complaint is
nothing but outcome of vengeance. The power under Section 156(3) of
the Cr.P.C. cannot be exercised as and when wanted by the complainant
party. There has to be a ground for the purpose of invoking of provisions
of Section 156(3) of Cr.P.C. which are absolutely non existent in the
present case. It is further submitted that the complaint has been filed for
the purpose of pressuring petition no.-1 and her family. The continuance
of the prosecution of the petitioners is abuse of process of law and hence
it is prayed that the F.ILR. and order passed by the learned trial Court by
which the direction has been issued to register the case be quashed.

4.  .Theleaned Counsel for the respondent has submitted that prima
facie the F.I.R. discloses the commission of offence, hence the F.L.R.
cannot be quashed.’

5. To appreciate the submissions of the learned Counsels, I have
perused the record.

6. From the perusal of the complaint filed by the respondent no.-2/
complainant, it appears that it has been filed on 7.11.2012. In para 9 of
the complaint it has been mentioned that the complainant has lodged the
report of the incident in writing on 28.04.2012 at Police: Station
Vishvavidyalaya, but no action has been taken. Then another complaint
in writing has been lodged with S.P. Gwalior on 1.08.2012 and to C.S.P.
Murar on 4.08.2012, when no action has been taken thén this private
complaint has been filed. But from the copy of the report alleged to have
been lodged by the complainant at Police Station, Vishvavidyalaya, it
appears that it has been given on 3.05.2012 and not on 28.04.2012.

t
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7. The learned Magistrate on receipt of complaint along with the
application under Seciton 156(3) of Cr.P.C. passed the following order :

T URETS 9 SRS o7 ageted a1 Tan uRkerd 3 i
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"8 @ 9w wey A YR oY Reraa ) o & Sweia gt @ g
SR Yehag g S uRard) 3 s frar 8 | uRare & qeal @t
it v g4 A A Yo © g1 ST aNEn oAl W
g | I IRAE vd YA SRRl 3 BAlfeT BYd 58 UUE 9§
ST SR @R PRI b o B 9 oReTe @ @l @ et W
v g Rufe Tof o s S o) S ar |1 wiid ) o
‘ﬁmﬁaﬁﬂmﬁaﬁwa}waumﬁaﬁ|

yoxel {5 22/ 12/12 F Y gt |

8. The aforesaid order reveals that the learned Magistrate before
directing the registration of the case, has not examined what action has
been taken by the §.H.O. Police Station Vishvavidyalaya or even by the
S.P. when approaclied by the respondent no.-2/complainant. The learned
Magistrate has also not recorded any opinion whether the facts mentioned
in the complaint disclose the commission of cognizable offences by the
accused persons arrayed in the complaint. The order also doés not reveal
that the learned Magistrate has satisfied himself about the need of
investigation by the police in the matter. The learned Magistrate simply
mentioned that looking to the facts of the cbmplaint it is necessary to
direct the matter be investigated by the police. The learned Magistrate
before passing the order has also not called the status report by the police.
No cogent reasons assigned by the learned Magistrate as to why he intends
to proceed under Chapter XII instead of Chapter XV of the Code. Thus
the order passed by the learned Magistrate discloses non application of
mind.

9. Itappears from the complaint filed by Rampratap petitioner no.-
4,who is brother of petitioner no.-1, has lodged the complaint that he is
taking away his sister Preeti because in-laws of Preeti are harassing his
sister and threaten to kill him and his family members. A note has also
. been written by Bhumi Dubey alias Preeti stating that due to harassment
and the fact that in laws used to beat her shie is going to her parents
house. This report itself has been lodged-on 27.04.2012. From the perusal
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of the copy of F.I.R. No0.102/12 lodged .by pctitionér Smt. Preeti
2.05.2012, it appears that petitioner has lodged a report regarding
demand of dowry and harassment by husband and her in-laws. A complaint
has also been lodged by petitioner Smt. Preeti on 24.05.2012 under .
Section 12 of Protection of Women from Domestic Violence Act 2005.
A report has also been lodged by the petitioner Smt. Preeti on
19.05.2012 alleging that respondent/ complainant threatened to finish her.
It seems Smt. Preeti left her matrimonial homeé along with her minor
daughter.

10. Taking into consideration that respondent/complainant has lodged

the report of alleged incident of 27/04/2012 on 01/05/2012 and in there
is no any explanation for delay it seems that the complainant/ respondent
who is an Advocate, anticipating that his wife might take action against
him with a view to defend himself has cooked up a false story.

10.  Hon'ble Supreme Court in the case of State of Harayana and
Others Vs. Bhajan Lal and Others, reported in 1992 Suppl. (1) SCC
335 laid down the principal of law enunciated in series of decisions relating
to exercise of inherent powers under Section 482 of Cr.P.C and formulated
the guidelines observing as under:-

“This Court in the backdrop of interpretation of various
relevant provisions of the Cr.P.C under Chapter XIV
and of the principles of law enunciated by this Court.
in a series of decisions relating to the exercise of the

extra-ordinary power under Article 226 of the

Constitution of India or the inherent powers under
Section 482, Cr.P.C gave the following categories of
cases by way of illustration wherein such power could
be exercised either to prevent abuse of the process of
the Court or otherwise to secure the ends. of justice.

Thus, this Court made it clear that it may not be

possible to lay down any precise, clearly defined and
sufficiently channelised and inflexible guidelines or
rigid formula and to give an exhaustive list to myriad
kinds of cases wherein such power should be exercised:-

(1)  Where the allegations .m;ade_‘z'n the First
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Information Report or the complaint, even if they are
taken at their face value and accepted in their entirety
do not prima facie constitute any offence or make out
a case against the accused. :

(2) Where the alleganons in the First Information
Report and other materials, if any, accompanying the
FIR do not disclose a cognizable offence, justifying an
investigation by police officers under Section 156(1)
of the Code except under an order of a Magistrate
within the purview of Section 155(2) of the Code.

(3)  Where the uncontroverted allegations made in
the FIR or complaint and the evidence collected in
support of the same do not disclose the commission of
any offence and make out a case against the accused.

(4) Where the allegations in the FIR do not constitute
a cognizable offence but constitute only a non-
cognizable offence, no investigation is permitted by a
police officer without an order of a Magistrate as
contemplated under Section 155(2) of the Code. '

(3)  Where the allegations madeé in the FIR or
complaint are so absurd and inherently improbable on
the basis of which no prudent person can ever reach a
fust conclusion that there is sufficient ground for
proceeding against the accused.

(6) Where there is an express legal bar engraftedin
any of the provisions of the Code or the concerned Act
(under which a criminal proceeding is instituted) to the
institution and continuance of the proceedings and/or
where there is a specified provisions in the Code or the
concerned Act, providing efficacious redress for the
grievance of the aggrieved party. .

(7) . Where a criminal proceeding is manifestly
attended with malafide and/or where the proceeding is
maliciously instituted with an ulterior motive for
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wreaking vengeance on the accused and with a view to
spite him due to private and personal grudge.”

1I.  Inview of the aforesaid analysis the present case is covered under
the guidelines no.-1 of Bhajanlal's case(supra) the continuance of the
prosecution would amount to abuse of process of law. Consequently, the
petition is allowed. The F.I.R. registered at Crime No. 11/13 and the
order passed by the learned Maglstrate directing registration of F.L.R.
are hereby quashed.

Petition allowed.

I.L.R. [2013] M.P., 2747
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice N.K. Gupta
M.Cr.C. No. 7894/2013 (Jabalpur) decided on 1 November, 2013

SHAILABH JAIN & anr, : ...Applicants
Vs.
STATE OF M.P. ...Non-applicant

A, Information Technology Act, (21 of 2000}, Section 46,
Chapter X1, Section 78 - Criminal Prosecution - Power to adjudicate.
u/s 46 of Act, 2000 are prescribed for civil liability and those provisions
are not applicable.in criminal matter - There is no bar in Act, 2000 that
Civil and Criminal proceedings cannot be initiated simultaneously -
Section 78 provides that investigation sliould be done by a police officer
not below the rank of Inspector - After investigation charge sheet has
to be filed - Filing of charge sheet under the provisions of Act, 2000
not illegal, (Paras 8 & 9)
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B. Information Technology Act, (21 of 2000), Section 85

- Offences by Companies - Applicants did not file the certificate of
Registration of Company or Firm - In absence of any such certificate
prima facie it shall be presumed that the applicants worked as an
association of individuals with a particular name but it was not a
registered Company - Prosecution of applicants without arraying
the company as accused permissible - Even otherwise, if the
“Company is not added as an accused then, the charge sheet cannot
be thrown - Company can be added as an accused if it is proved
that the applicants were working for a partlcular company, which is

a juristic person.
(Paras 10 & 11)
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€. Criminal Procedure Code, 1973 (2.of 1974), Sectton 154
- Complaint to Inspector General of Police - If the complaint is given
{to ligher officer and F.LR. is registered on their direction, it cannot be

said that the complainants or higher officers have flouted the provisions
. of Cr.P.C. (Para 13)
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V.K. Jain, for the applicants:
S.D:Khan, G.A. for the non-applicant/State.

ORDER

N.K. GUP14, J.:- The applicants have challenged the order dated
12.6.2013 passed by the learned 16th Additional Sessions Judge, Bhopal
in 8.T.N0.575/2012, whereby an application under section 227 of the
Cr.P.C. filed by the applicants was dismissed.

L2, The prosecution's case, in short, is that, some of the complainants
have lodged an FIR to IG, Bhopal Range, Bhopal that the applicants had
committed cheating with them. The applicants with help of one Mahaveer
Jain got their website uploaded with the scheme that if a consumer
deposits a sum of Rs.7,500/- as a charge of membership fee then, through
the business website of the applicants, he would get a sum of Rs.1,000/-
per month for 11 months. However, 10% for banking and service charge

“shall be deducted from the-amount given to the consumers. The
.complainants had deposited a huge amount with the applicants. The
complainants intimated that a sum of Rs.45 Lacs was deposited by them
by contacting the various consumers and creating their different IDs on
the website but, nothing was received in by any of the consumers as
promised by the applicants. Initially some SMSs were sent to the
consumers that the amount is deposited in a particular bank but, no amount
was found depositgc'l in accordance with that SMS. In the month of June,
2011, the applicants shifted their branch office to another place and -
thereafter, no contact took place between the applicants and the

. consumers. Therefore, a case of fraud, cheating, forgery and various
offences of Information Technology Act, 2000 (In short “IT Act”) was
registered by the State Cyber Police, Bhopal. After due investigation,
the charge-sheet was filed before the concerned Magistrate, who
committed the case to the Courts of Sessions and ultimately it was
transferred to the learned 16th Additional Sessions Judge, Bhopal.

3. The applicants have moved an application under section 227 of
the Cr.P.C. with the request that they may be discharged from the charges
appended against them in the charge-sheet.
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4. The learned Additional Sessions. Judge after considering the
submissions made by the applicants and prosecution, passed a detailed
order whereby the application under section 227 of the Cr.P.C. filed by
the applicants was dismissed. :

5. I'have heard the learned counsel for the parties at length.

6. The learned counsel for the applicants has raised three main
objections in the case. Firstly, it was submitted that according to section
46 of the IT Act, the matter was to be adjudicated according to the
provisions of Chapter IX of IT Act and by bypassing the adjudicating
officer, no such complaint could be filed before the Magisterial Court.
The learned counsel for the applicants has submitted in detail through the
reading of various provisions of Chapter IX of the IT Act and rules made
under the Act in the year 2003. He explained about the scope and manner
of holding the enquiry and the entire procedure by which the matter could
be adjudicated. In this regard, the attention of this Court is invited to the
judgment passed by Hon'ble the Apex Court in case of “The Rajashthan
State Industrial Development and Investment Corporation Vs.
Subhash Sindhi Co-operative Housing Society Jaipur and Ors.”, [AIR
2013 SC 1226]. It is further submitted that the jurisdiction of civil Court
is barred according to the provisions of section 61 of the IT Act and
therefore, such provisions should be followed strictly. The learned counsel
for the applicants has placed his reliance upon the order passed by the
Division Bench of this Court in case of “Ravindra Nath Tripathi Vs.
Union of India and others”, [(2013) 2 M.P.L.J. 212]. Secondly, it was
submitted by the learned counsel for the applicants that it is alle ged in the
FIR that the applicants on behalf of a company made the deals with the
consumets and therefore, prosecution could not be initiated without
making that company to be a party in the case. In this regard, the learned
counsel for the applicants has placed his reliance upon the judgment passed
by Hon'ble the Apex Court in case of “dneeta Hada Vs. M/s Godfather
Travels and Tours Pvt. Ltd.”, [AIR 2012 SC 2795]. Thirdly, it was
submitted that the complainants'made a direct complaint to IG Police,
which is not according to the procedure of the Cr.P.C. The applicants
could not be connected with the crime in the present matter and therefore,
it is submitted that the impugned order may be set aside and the applicants

L
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~ may be discharged from each and every offence shown in the charge-sheet.

7. The learned G.A. for the State has submitted that the applicants
uploaded a website with help of Mahaveer Jain and not only committed
various offences under the IT Act but, also committed an offence of
cheating and forgery as mentioned in sections 420 and 468 of IPC.
Therefore, they could not be discharged. He opposed the objections taken
by the learned counsel for the applicants and prayed that the order passed
by the learnéd Additional Sessions Judge may be confirmed.

8. After considering the submissions made by the learned counsel
for the parties and looking at the various questions and disputes, it would
be proper-that each question be considered separately. The first question
raised by the learned counsel for the applicants is that the prosecution
was lodged by bypassing the adjudicating officer. If the provisions of
section 61 of the IT Act are perused then, the jurisdiction of ¢ivil Court
was barred. Hence, various provisions have been made to resolve the
civil dispute between the parties under the IT Act and therefore, according
to the provisions of section 46 of the IT Act, power to adjudicate was
prescribed and the procedure was also given in the rules accordingly. If
the provisions of section 46 (1) of the IT Act are perused, which are
reproduced as under:- .

. 46.  Power to adjudicate.

(1)  For the purpose of adjudging under this Chapter
whether any person has committed a contravention of
any of the provisions of this Act or of any rule,
ré,‘gulation,direction or order made thereunder the
Central Government shall, subject to the provisions of
sub-section (3), appoint any officer not below the rank
of a Director to the Government of India or an
equivalent officer of a State Government to be an
adjudicating officer’ for holding an inquiry in the
manner prescribed by the Central Government. -

[(14) The adjudicating officer appointed under sub-
section (1) shall exercise jurisdiction to adjudicate
matters in which the claim for injury or damager does
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not exceed rupees five crore:

Provided that the jurisdiction in respect of the claim
for injury or damage exceeding rupees, five crore shall
vest with the competent Court. ]

then, it would be apparent that those provisions are applicable only for

the purpose of Chapter IX of the IT Act, whereas the provisions of offence -

relating to IT Act are given under Chapter XI of the IT Act and therefore,
.Iit would be apparent that provisions of Chapter IX are prescribed for the
civil liability and those provisions are not applicable in the criminal matter.
In Chapter X1, it is not mentioned anywhere that before lodging an FIR
or initiation of the investigation, the opinion of an adjudicating officer
should be taken. It is not mentioned anywhere in the IT Act that civil as
well as criminal proceeding cannot be initiated simultaneously. It is not
prescribed in any other law that if a civil procedure is initiated then, the
criminal proceeding cannot be initiated. According to the entire scope of
the IT Act, it appears that there is no bar on initiating any criminal
proceeding in absence of a civil proceeding or in presence of the civil
proceeding. Under such circumstances, objection raised by the learned
counsel for the applicants has no effect on the present criminal case
pending before the learned Additional Sessions Judge.

. 9. In the present case, charge-sheet is also filed for offence under
section 468 of IPC and according to the M.P. amendment in the Cr.P.C,,
the offence under section 468 of IPC is triable by the Court of Sessions.
Otherwise, if a case would have been triable by the Court of JMFC, still
the criminal proceeding could be initiated without following the provisions
of Chapter IX of the IT Act. There is no bar on criminal proceedings
directed by the party itself or by some investigating officer. According to
the provisions of section 78 of the IT Act, it is mentioned that if
investigation is done then, it should be done by a police officer not below
the rank of Inspector and therefore, if investigation is initiated by the
- police then, after due investigation, a charge-sheet is required to be filed
before the Court which can take cognizance in the case. Under such
}:ircumstances, filing of the charge-sheet in the present case has no illegality
as shown by the learned counsel for the applicants. The judgment passed
by Hon'ble the Apex Court in case of R.S. ILD.I Corporation (supra) is

s
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relied to the adjudication of the matter and therefore, thelaw laid in that
case is not at all applicable in the present case. The learned counsel for
the applicants has also placed his reliance upon the order passed by the
Division Bench of this Court in case of Ravindranath Tripathi (supra).
If law laid in the case is directly applied then, certainly the jurisdiction of
the criminal Court is not excluded and when investigation and prosecution
is provided in the Chapter XI of the IT Act then, it cannot be said that
the jurisdiction of the criminal Court was excluded.

10." The second contention raised by the learned counsel for the
applicants is that the company is the necessary party in the present case.
In this regard, the explanation appended in the provisions of section 85
of the IT Act may be read, which is as.under:-

“83. Offences by companies.

Explanation.—For the purposes of this section,—

(i) "company” means any body corporate and includes
a firm or other association of individuals; and

(ii) "director”, in relation to a firm, means a partner in
the firm.”

By which it would be clear that a company includes any body,
corporate or a firm or other association of individuals. For this purpose,
the applicants were required to produce the Certificate of Registration
of the company or firm before the trial Court. The learned Additional
Sessions Judge has rightly held that no such certificate is produced by
the applicants and therefore, prima facie, it shall be presumed that the
applicants worked as an association of individuals with a particular name
but, it was not a registered company. The law laid by Hon'ble the Apex
Court in case of Aneeta Hada (supll'a) may be made applicable, if it is
proved that the applicants were working for a company duly constituted
under the Company Act. If no company or the partnership firm was
registered then, certainly, it would be apparent that the applicants were .
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not working for any company but, they were working as “Association of
Individuals”. Since an Association of Individuals is not a jurist person
therefore, it could not be added as an accused in the case. The learned
Additional Sessions Judge has rightly rejected the contention raised by
the applicants that the company should be added as an accused in the
case.

11.  Inthis regard, the judgment passed by Hon'ble the Apex Court in
case of dneeta Hada (supra) makes it clear that some portion of the
judgment passed by Hon'ble the Apex Court in case of “Shivratan

Agrawal and another Vs. State of M.P.”, [AIR 1984 SC 1824] was’

overruled but, law laid in Shivratan Agrawal’s case (supra) was followed
since the year 1984 that there is no need to make the company as an
accused and if it is decided in the year 2012 that the company is a
necessary party then, an opportunity may be given to the prosecution to
make the company a party ifit is permitted by the limitation of the time to
take cognizance in the case. In the present case, offence under section
468 of IPC is also appended against the applicants for which no limitation

is prescribed to take cognizance and therefore, if it is found that the

applicants were working for any company then, that company-or firm

may be added as an accused at any stage. If prosecution applies for such

an addition and initiates a case and if the company is not added as an
accused then, the charge-sheet cannot be thrown in the case. The
company can be added as an accused in the present case, if it is proved
that the applicants were working for a particular company, which is a
jurist person,

12.  Under such circumstances, where the app-licants could not prove

that they were working for a company duly registered under the Company
Act, they cannot get any advantage of the law laid in case of dneeta
Hada (supra) passed by Hon'ble the Apex Court. .

13.  Thirdly, itis objected that the complainants made a complaint
directly to the IG, Police. I don't believe that such objection can be raised
according to the provisions of the Cr.P.C. Ultimately, the case was
registered by the CID Branch of the Police at Bhopal, which is dealing
with cyber crime. Looking at the gravity of offence, where a huge amount
was alleged to be usurped by the applicants and their associates and

f»
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looking at the nature of the case, it was not possible for an SHO of a
particular Police station to understand the case and therefore, if a complaint
is made to the higher officer of the police and on his direction, if the case
was registered then, certainly the FIR may be considered as an FIR lastly
given to the SHO. of concerned Police station and therefore, if a complaint
is given to the higher officers of the police and on their direction it is
registered then, it cannot be said that the complainants or the higher officers
of the police flouted the provisions of the Cr.P.C. or that there is any
illegality committed in registration of the crime. Under such circumstances,
no advantage is received by the applicants if case is registered on the
directions given by the IG, Police, Range Bhopal. Under such
circumstances, objections raised by the learned counsel for the applicants
are not sufficient to quash the proceedings of the trial Court and to
discharge the applicants.

14, Before concluding the present order, it is to be mentioned that the
provisions of section 227 of the Cr.P.C. is prescribed for the procedure
of framing of the charges and if it is found that no charge can be framed
then, the learned Additional Sessions Judge can discharge the accused
for a particular charge or from all the charges. Under such circumstances,
it is a due procedure which should be adopted by the learned Additional
Sessions Judge in the sessions trial. No separate application under section
227 of the Cr.P.C. should be entertained at a preliminary stage. If the
learned Additional Sessions Judge finds while considering the application
under section 227 of the Cr.P.C. that the application is not acceptable
then, can he discharge the applicants for a particular charge shown in the
chargesheet? Certainly not; because no Court below the High Court has
inherent jurisdiction under section 482 of the Cr.P.C. and no power of
review is given to the Sessions Court, therefore, if an application under
section 227 of the Cr.P.C. is filed then, it should be considered at the
time when charges are to be framed. Now if any decision in the present .
case on the merits of the case is taken, it would be binding to the trial

Court and it would cause a prejudice to the trial Court when the procedure
of framing of the charges would be initiated before the trial Court. Under

such circumstances, at present, where the trial court has still to frame

charges against the applicants on the basis of the factual position then, it

would be improper to give a view on the merits of the case, whereasina
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petition under section 482 of the Cr.P.C., if an application under section
227 of the Cr.P.C. is moved then, the entire factual position is to be
considered by this Court as to whether the charge of any offence is made
out against the applicants or not. Hencé, it is necessary for the trial Court
not to decide the application under section 227 of the Cr.P.C. separately.
It should be decided when the proceedings of framing of charges are
made and memo of charges is prepared.

15.  Since the charges are yet to be framed, therefore, I decline to
discuss the matter on merits, so that no prejudice shall be caused to the
trial Court while framing of the charges. However, it is made clear that
while framing of the charges, objections raised by the applicants in the
application under section 227 of the Cr.P.C. shall not be considered
because they are decided by the present order and the order is binding to
the trial Court.

16.  On the basis of the aforesaid discussion, it would be apparent
that the learned Additional Sessions Judge has rightly rejected the
application under section 227 of the Cr.P.C. filed by the applicants. There
is no basis by which the petition under section 482 of the Cr.P.C. filed by
the applicants may be accepted. Consequently, it is hereby dismissed.

17. A copy of the order be sent to the trial Court for information and
compliance.

Petition dismissed.




