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10. INDEX.
(Note: An asterisk (*) denotes Note number)

Accommodation Control Act, M.E. (41 of 1961), Section 12(1)(a)—
Arrears of Rent — As per lease deed the tenant had to pay 10%
increased rent every after two years, w.e.f. 1* April, 1994 onwards —
The period of the lease was for five years — Ro further renewal of the
lease deed but the defendant continued in the shop as tenant as per
said lease deed — Held — Term of the lease deed shall not cease its
effect until changed or renewed. [Agrawal Medical Agencies (M/s.)
Vs. Govind Prasad] ..942

Accommeodation Control Act, M.P. (41 of 1961), Section 12(1)(a),
Evidence Act (1 of 1872), Section 114, General Clauses Act (10 of 1 897),
Section 27 —~ Demand Notice — Service — Notice was returned back
with the note of postman that despite information defendant has not
received the notice —Defendant has not disputed the address, as given
in the notice — Held — The service of the notice sent on the correct
address by registered post may be presumed to be effective service of
the said notice — Trial Court erred in law in refusing the decree of
eviction on account of non-service of demand notice. [Agrawal Medical
Agencies (M/s.) Vs. Govind Prasad] «.942

Adverse Possession — Party pleading adverse possession has to
plead the actual possession but has also to plead the period and date
from which he claims the possession — It has to prove that possession
was continuous, exclusive and undisturbed to the knowledge that he is
the real owner of the land — Also required to demonstrate hostile title
.. and has to communicate his hostility to the real owner. [Ashok Kumar

'Vs. Krishna Chand] ...985

Advocate Act (25 of 1961), Section 30, Forest Act (16 of 1927) ,
Sections 19 & 72 — Powers of Authorities — Right to represent through
an Advocate in confiscation proceedings — Not permissible. [Kuldeep

Sharma Vs, State of M.P.] .. 907
Advocate Act (25 of 1 961 ), Section 30 — See — Forest Act, 1927,
Section 52 [Kuldeep Sharma Vs. State of M.P.] . ...907

Agriculture (Horticulture) Non-Gazetted ﬂVon-Minisférial)
Service recruitment Rules (M.P), 1987, Rule 11 — Civil Services
(General Conditions of Service) (M.B) Rules, 1961 — Rule 12(4) —Seniority
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12 . INDEX

— Petitioners and respondent No. 3 were selected and the State
Government issued the gradation list placing them at appropriate place
observing the rules— Representation of various persons were also rejected
as per the decision of the Committee formed by the State Government —
Respondent No. 3 thereafter was made senior from the petitioner by
Government ignoring the decision of committee— Held — Order, granting
seniority to respondent No. 3, passed by respondents No. 1 and 2 is
contrary to the provisions of the Rules which can not be sustained in law
—Order quashed. [Ramveer Singh Tomar Vs. State of M.P.] «.1134

Arbitration and Conciliation Act (26 of 1996), Section 7— Arbitration
Agreement—First Respondent filed Writ Petiion against appellant and Zila
Panchayat for outstanding amount of contract work — Writ Petition was
disposed of with a direction to release the admitted amount alongwith an
observation that if the Writ Petitioner has already so applied, the matter
shall be referred to an Arbitrator to resolve the dispute between the parties
~On realizing, that there was no arbitration agreement, the appellants filed
a Review Petition and in the Review Petition the said observation regarding
referal of matter to Arbitrator was recalled — During intervening period
between passing of the order of Writ Petition and order of recall in Review
Petition, a joint meeting between the parties was convened and a Retired
High Court Judge was appointed as Arbitrator—The Arbitrator so appointed
over ruled the objection raised by the appellants regarding jurisdiction in
light of the recall order passed in Review Petition and passed the award for
Rs. 16,77,56,010/-— The appeal filed against said award was also dismissed
by the District Judge— Held — The order passed in Writ Petition by which
the matter was directed to be referred to an Arbitrator under the provisions
of the Act of 1996 to resolve the dispute between the parties, was passed on
the wrong notion that there exists a written arbitration or clause for reference
of the dispute between the parties to an Arbitrator — Having recalled the
said order in review petition, it can not be said that the parties have entered
into the agreement for arbitration so as to cover it under the term arbitration
agreement—In the absence of any arbitration agreement between the parties,
the whole proceedings of arbitration, the award passed by the Arbitrator
and the order of learned District Judge upholding the award are liable to be
set aside — Appeals allowed. [State of M.P. Vs. M/s. Dewas Udyog]

(DB)...
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Arbitration and Conciliation Act (26 of 1996), Section 34, Civil
Procedure Code (5 of 1908), Section 11 — Res judicata — Principle of
res judicata attracts only when the matter directly and substantially in
issue in the former suit between the same parties which has been heard
and finally decided by such Court. [Banco Construction Co. (M/s) Vs.
Union of India] . ...840

Arbitration and Conciliation Act (26 of 1996), Sections 34 &
36— Enforcement of award - During pendency of the proceedings under
Section 34, no discretion is left with the Court to proceed on an

application under Section 36 of the Act, if any, filed for enforcement of
the award. [Banco Construction Co. (M/s) Vs. Union of India] ...840

Building and Other Construction Workers’ Welfare Cess Act (28
of 1996), Section 3 — Building and Other Construction Workers’ Welfare
Cess Rules, 1998 — Rule 3 — Levy of Cess — Respondent No.3 proposed
and awarded contracts for construction to the petitioners on TOTAL TURN-
KEY BASIS —The contract broadly included the supply, transportation to
work site, storage, insurance, erection, assemblin g, testing and
commissioning of the lines and line equipments — The break up of contract
price was also provided for supply portion and for erection portion —
Respondent No.3. deducted the Cess levied at source on the bill furnished
by the petitioners - Petitioners challenging the deduction by referring the
price clause of the contract and contending that they are not liable to pay
Cess attributable for supply portion ~ Held — The cost of construction can
not be divided in parts into supply portion and erection portion— Even the
cost for supply portion is incurred by the petitioners and can not be
separated from the total cost incurred — The Cess is on the total cost of
construction ~ Respondent No. 3 is entitled to deduct one per cent Cess
on the total contract price mentioned in the contract—Petitioners are liable
to pay Cess even for supply portion — Petition dismissed. [G.V.P.R.
Engineers Ltd. (M/s.) Vs. State of M.P.] (DB)...1227

Building and Other Construction Workers’ Welfare Cess Rules,
1998 — Rule 3 — See — Building and Other Construction Workers’
Welfare Cess Act, 1996, Section 3 [G.V.P.R. Engineers Ltd. (M/s.) Vs,
State of M.P.] (DB)...1227

Caste Certificate — Issuance of — Petitioner befor;e submitting
application for grant of Caste Certificate always projected himself as
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General, Hindu, Sikh or Punjabi - Petitioner or his father never faced
deprivation, discrimination, atrocities or difficulties which are faced bya
S.C. Candidate — Very purpose of grant of SC certificate is available to
those who had a difficult start and upbringing in their lives because of
belonging to SC community — Petitioner never faced those deprivation —
Not entitled for benefits. [Rajendra Singh Saluja Vs. State of M.P] ...*44

Caste Certificate — Verification — Vigilance Report — Caste
Verification Committee can examine the correctness and genuineness
of the report — Committee is not required to blindly follow the Vigilance
Report. [Rajendra Singh Saluja Vs. State of M.P.] - .. %44

Caste Verification Committee — Constitution thereof - Allegation
that a member who was required to be nominated by Chairman and
who should be an expert in the field of SC was not there ~ Held — State
produced communication dated 4.11.1999 showing that Director of S.T.
research Institute was nominated a Member — No material produced
to establish that said member is not competent to be so nominated.—
Decision dated 4.11.1999 also . not challenged — Constitution of
Committee upheld. [Rajendra Smgh Saluja Vs. State of M.P.] ...*44

Caste Verification Committee — Findings — Committee rejected ‘
the Vigilance Report which was based on oral evidence and based its
finding basically on documentary evidence like School Admission
Register, Transfer Certificate, Application submitted by father of
petitioner for grant of APL/BPL Ration Card — All documents show
that petitioner and his father always expressed their caste as Punjabi/
Sikh/Hindu and never claimed them as S.C. [Rajendra Singh Saluja
Vs. State of MLP.] %44

Civil Procedure Code (5 of 1908), Section 11 — Re&judicata -
Between Parties under whom they or any of them claim litigating under
same title - Appellants challenged the judgment on the ground that
they were not party in the suit which was filed by the respondent No.1
- for declaration of title against their predecessor — Principles of
Resjudicata is based on the principle that no man should be vexed twice
over the same cause — As appellants are claiming through their
predecessor, the judgment passed in former suit would. operate as
resjudicata. [Ditya (Deleted) Through L.Rs. Vs. Kidi] . -956
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Civil Procedure Code (5 of 1908), Section 11 — Resjudicata —
" Erroneous or wrong Judgment — Court which decided the former suit
was competent and having jurisdiction to decide the same — Erroneous
or wrong judgment can always be challenged in superior court—-Even a
wrong judgment or judgment which is contrary to law is binding upon
the party unless and until it is set aside in the appeal. [Ditya (Deleted)
Through L.Rs. Vs. Kidi] ...956

Civil Procedure Code (5 of 1908), Section 11 — Res-judicata ~
In first suit, the plaintiff failed to produce evidence and the suijt was
dismissed, drawing a decree— A second suit was then filed by the plaintiff
impleading some other parties and on basis of subsequent sale deed -
Upon service the defendant/petitioner opposed the suit with an
objection regarding res-judicata — Held — The merit of the claim made
in the first suit was never assessed — Suit was dismissed for default of
appearance of the witnesses of the plaintiff — Mere drawing a decree
will not satisfy the consideration of merit of the suit in'the first instance
— The first Civil Suit was not decided on merits — This itself will not
attract the provisions of Section 11, as there was no merit dismissal.
[Narayan Singh Vs. Babulal] " ...1404

. Civil Procedure Code (5 of 1 908), Section 11 — See — Arbitration
and Conciliation Act, 1996, Section 34 [Banco Construction Co. (M/s)
Vs. Union of India] . 840

. Civil Procedure Code (5 of 1 908), Section 100 — Question of
Fact - Courts should be slow in reversing the finding of fact - Finding
of fact even if erroneous would not be disturbed unless the finding is

shown to be perverse and based on surmises and conjectures. [Ashok
Kuinar Vs. Krishna Chand] ...985

_Civil Procedure Code (5 of 1908), Section 100 - Second Appeal —
High Court can not interfere with the concurrent finding of fact until or
unless the same is perverse or contrary to material on record ~ High Court
in‘exercise of power under Section 100 of the Code can not re-appreciate
evidence. [Ashish Kumar Vs. Smt. Rukmani Devi] 1275

Civil Procedure Code (5 of 1908), Section 115 — Revision —
Petitioner filed the petition under Article 227 against the order passed
by the Executing Court whereby the objection of judgment-debtor was
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upheld — If aforesaid objection would ha\_re been dismissed, the
execution proceedings would have been continued — Thus, civil revision
is not the remedy. [Toran Singh Vs. Imarat Singh] ...1233

Civil Procedure Code (5 of 1908), Section 151 — Inherent powers
— If the Court does not have a jurisdiction.under an express provision
. it does not assume powers under Séction 151 — Inherent powers of the

Court can'not over ride the express provision of law. [Manisha Lalwani
(Smt.) Vs. Dr. D.V. Paul] ' . *60

. Civil Procedure Code (5 of 1908), Section 151, Krishi Upaj Mandi
Adhiniyam, M.P. 1972 (24 of 1973), Section 67 — Permission to Sile
suit before expiry of statutory period of notice - Appellant obtained
necpsshry permissions to construct house over the Jand purchased by
him by registered sale deed — Building material also collected at the
site — Employees of Krishi Upaj Mandi restrained him from raising
- construction on the ground that building permission has been cancelled

_—Appellant filed a suit along with application under Section 151 of C.P.C.
. seeking leave of the Court to file suit before expiry of statutory period

of 2 months as per Section 67 of Adhiniyam, 1967 — Held — A person
can not be left like orphan and to wait upto the expiry of statutory
period indirectly permitting the Mandi Samiti to take law in their hands
— A citizen can not be left remedyless — If looking to the urgency, the
Court was not powerless and it could grant necessary permission to
institute the suit and to pass necessary order granting temporary
injunction ~ Appeal allowed — Trial Court directed to decide the suit on
merits. [Rashik Hasan Vs. Nagar Nigam, Bhopal] ‘ e *69

Civil Procecjdre Code (5 6f 1908), Order 6 Rule 1 7—A‘mlendment
of Plaint — Factors required to be borne in mind by the Court while
dealing with application for amendment — Law discussed. [Pushpa Arora

Vs Dr. Smt. Anita Arora] -~ : w911

Civil Procedure Code (5 of 1908), Order 7 Rule 10 Territorial
Jurisdiction — Marriage solemnized at New Delhi — Parties came to
Bhopal to attend wedding reception — Thereafter they went to U.S.A.
and stayeéd there — Petition for divorece filed at Bhopal — Respondent
admitted that even today both the parties areresiding at USA —Facts
which confer jurisdiction on the Court has to be pleaded clearly and
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specifically — Plaint do not disclose that where the parties had last
resided together — It can not be inferred that parties had last resided
together at Bhopal — Plaint directed to be returned for presentation of

the same before Competent Jurisdiction. [Nitu Agrawal Vs. Shireesh
Agrawal] ...1129 -

Civil Procedure Code (5 of 1908), Order VII Rule XI — See -
Municipalities Act, M.P. 1961, Sections 26 & 22(a)(d)(i) [Aziz Khan
Vs. Akram Hussain] ...1391

Civil Procedure Code (5 of 1908), Order 7 Rule 11 — See — Coal
Bearing Areas (Acquisition-and Development) Act, 1957, Section 14(8),
20 [Sulochani (Smt.) Vs. Smt. Jiwaraniya] 972

Civil Procedure Code (5 of 1908), Order 9 Rule 13 — Setting
aside of ex-parte divorce decree — No attempt was made to effect the
service by general mode — Endorsement as to refusal of envelope was
niot signed or initialled by the postman whereas the earlier endorsement
indicating that the addressee was expected to come back from Hatta
after 3 days did bear his signature — On 09.08.1997, observing that the
envelope was not received back served or unserved, trial Judge
directed issuance of fresh summons by registered post and fixed
09.09.1997 as the next of hearing but no follow up action was taken —
On 09.09.1997, the Presiding Judge was on leave and it was the Reader,
who adjourned the case to 15.09.1997 — Held — Impugned order allowing
respondent’s application for setting aside ex parte divorce decree, does
not suffer from any error of jurisdiction. [Purshottam Choubey Vs. Smt.
Gayatri Bai] ...1399

Civil Procedure Code (5 of 1908), Order 11 Rule 21 — Scope of
exercise of powers — Provision is not available when only production of
documents is directed and not produced — Non production at the most
would lead the Court to draw an adverse inference — The defence can
not be struck in case the defendant fails to produce the document.
[Manisha Lalwani (Smt.) Vs. Dr. D.V. Paul] . ¥60

Civil Procedure Code (5 of 1908), Order 21 Rule 32 (1)(5} read
with explanation — Execution of Decree — Decree for declaration and
permanent injunction was passed —No prayer or decree was made for
possession — The said decree was sought to be executed under aforesaid:
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provision — Court below declined it — Held — The trial Courtin judgment
gave specific finding that allotment was made in petitioner’s favour
and he is in possession with further direction that his possession be not
disturbed — This order attained finality till High Court-If contrary to
.this, possession is disturbed, it is the duty of the Court to set the wrong
right and not allow the perpetuation of the wrong doing. [Toran Singh
'Vs. Imrat Singh] «.1233

+ Civil Procedure Code (5 of 1908), Order 21 Rule 32 (1)(5) read
with explanation — Execution of Decree — Even a decree of permanent
prohibitory injunction needs to be enforced as per the said explanation
—If the judgment-debtor had gained possession on the decree holder’s
property by violating decree, said judgment-debtor needs to be expelled
by the executing Court by exercising powers under Order 21'Rule 32
or by exercising inherent powers under Section 151 of C.P.C. — Law
Commission Report pursuant to which Explanation was inserted is taken
note of. [Toran Singh Vs. Imrat Singh] " L1233

Civil Procedure Code (5 of 1908), Order 21 Rules 84 & 85 —
Purchase Money — Rules 84 & 85 leave no discretion of power to Court
to extend time or to condone any delay in depositing the purchase
-mongy — Fact that the decree holder has pleaded no objection to the
prayer for extension of time to deposit the remaining amount of purchase
money also does not assume any significance. [Alok Badal Vs. State
Bank of Indore] : ...1044

Civil Procedure Code (5 of 1908), Order 39 Rule 1 & 2 —
Temporary Injunction — A prima facie case made out and the ingredients
of irreparable loss and balance of convenience were also existing in
favour of the plaintiff — But the intervening public interest (construction
of an Air Port on the suit property), is likely to.be hampered, if the
temporary injunction is granted — The plaintiff was not entitled to grant
of any temporary injunction. [State of M.P. Vs. Shri Govind Gaushala,
Datia] ...1125

Civil Procedure Code (5 of 1908), Order 39 Rule 1 and 2 —
Temporary Injunction — Plaintiff and Defendants claiming title over
the disputed property on the basis of Wills in their favour —
Circgmstahces surrounding execution of each one of the Wills are



" INDEX e
9 g faar — afvfeife - ﬁiﬂwwﬁﬁum#ﬁﬁﬁﬁrﬁw
faa & andeq o @ wa F fvar 1an o 3R 9@ 9ue et ¥ ? @ et
e foar 5 Sus o=t § Imr 9 Sl -9 — ST ATy 9% 39 AR
3 fm vy rw fear — aft 3w Ada = F a9t sl 18, a9~
Wmm%wmgméa@Waﬁmagﬁammﬁmaﬂ
ﬁgﬁqm(aiwﬁmﬁmﬁm) : Do 1233

. R wfrar w‘f?ar (1908 @1 5) an3er 21 Ay 32(1)(5) wEvloa
wEhper — 33T o1 fregreT — Yo ftarore e & {33 &1 yad= +f
I WREIHT B ITUR fHar s smavas @ — afk fiffa, sl 3 el
B wfed &1 deaalt, # @ Seadw F ura fear @, vaw faffa =zt =t
ﬁwwmﬁmazmma%mwﬁﬂﬁﬁmmm
. aﬁam151$whmﬁf%ﬂwhﬂu}$mmmm
afey — fafr amhT 7 Rue Rivs argueer ¥ wsfawer g fwar
of 89 eqe § forar @) (@ive Riw A 3w Riw) " ..1233

_ Rifrer wiar wfear (1908 7 5), A9 21 Fra7 84 7 85 — B &7
— fIm 84 T 85, AT B B &7 541 & A WA g A fHh
fae @ fay mmw) 27 3 ufem o1 Refter @ ?3d — a=q f5 fom
ORE 7 HY G B IHIAT IGH 9T 31 @ A0 99y -7 9o 9 urefar
Bt AERT T B BT qfrare R 2 qg A Y www 9 @)
(et 9ew fa. ®Re 9 alw g3N) - : ...1044

Rifaer afarar afzar (1908 &1 5) 39 39 597 1 7 2 = eyt
IR — G AT PRl g9 @ AR ¢ 7 8 9P arel g @ ued
vd glaar o1 wgad @ ad @ e ¥ fgae - wy vead @i fa
(awmﬁrwmﬁémﬁmfw)ﬁwgﬁaﬁwﬂﬁm%uﬁ
- ety AW Y fear i - aﬁ’rﬁﬂﬁmﬁwﬁwﬁmw
%"fml(wu g fa. -Bﬂﬁﬁ-_q'ﬂm Eﬁl’ﬂT) . ' 1125

‘Rifaer mlfrar vﬁ%ar (1908 «'ﬂs'), sne‘w 39%1132-——-31?8”3'
e — 9 v ufiard) o9e tm ¥ adfiial @ smer w. fyarfea
T WX §F T Al R @ 8 — TG qdga @ e, d ol
uﬁwﬁmaﬁaﬁmﬁaﬁ#gﬁﬂgﬁﬂégmmﬁm
qufwr%—uwa%awmamwuwmaﬁaﬁsmmn@f



26 INDEX

sufficient to raise a reasonable suspicion as to its genuineness — Facts
of case clearly establishes existence of a substantial question to be
investigated and consequent necessity to preserve status quo — Order
of temporary injunction restraining appellant from alienating the
property rightly granted — Appeal dismissed. [Jagdish Singh Alias
Jagdish Pratap Singh Vs. Mohan Lal Agrawal] ...982

Civil Procedure Code (5 of 1908), Order 39 Rule 2 A — Court
granting Injunction — Court granting injunction means the Court which
is trying the suit in which the injunction is granted and which has the
jurisdiction to grant an injunction. [Sadhana Tripathi (Smt.) Vs. Banarsi
Devi] s «.1041

Civil Procedure Code (5 of 1908), Order 40 Rule 1 - Appointment
of receiver — Appointment of the receiver can not be made to affect the
rights inter se of the parties — The object of the appointment of a
receiver is to secure and preserve the property in controversy as it
stands. [Shivnarayan Mahant Vs. Registrar, Public Trust] . *¥70

Civil Procedure Code (5 of 1908), Order 40 Rule 1 — Appointment
of receiver — Pending judicial determination of the rights of the parties
for preservation of the subject matter of the litigation, the power so
embodied may be exercised by appointing a receiver when it appears
to be just and convenient for doing so — Merely showing adverse and
conflicting claims to property, without showing any emergency or danger
or loss demanding immediate action without having clear picture from
doubt the discretion should not be exercised. [Shivnarayan Mahant
Vs. Registrar, Public Trust] %70

 Civil Procedure Code (5 of 1908), Order 40 Rule 1 — Neither
the principle of law of exercising judicial discretion in the matter of
appointment of receiver has been observed by the trial Court, nor the
direction so issued has not been complied with by the Registrar, Public
Trust — Possession was taken over of the property for which no direction
was issued by the Court — Impugned order set aside. [Shivnarayan
Mahant Vs. Registrar, Public Trust} . *70

Civil Procedure Code (5 of 1908), Order 47 Rule 1 — Concession
by Advocate — Decree of eviction was passed on concessional statement
made by Counsel for respondent therein/applicant that he admits the
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grounds of eviction — Counsel filing affidavit denying the fact of making
such concession — Respondents did not file any affidavit to controvert the
affidavit of the Counsel for applicant — Further when the applicant was
claiming title over the land in dispute from the very beginning of the case,
there was no occasion for him to make such concession. [Mohd. Shafi Vs.
 Abdul Wahid (Deceased) Through L.Rs.] (DB)...*43

. Civil Procedure Code (5 of 1908), Order 47 Rule 1 — Concession
—Concession on the point of law is not binding and it is open to withdraw
it by filing a review application — If the Counsel has made any concession
witliout going through the record, the Court should take care to verify
the record before accepting the concession made by Counsel. [Mohd.
Shafi Vs. Abdul Wahid (Deceased) Through L.Rs.] (DB)...*43

Civil Procedure Code (5 of 1908) Order 47 Rule 1 — Review —
Maintainability — Applicant already submitted undertaking before the
Executing Court— By giving such undertaking the statutory remedy of
appeal, revision or review is not scuttled or foreclosed. [Mohd. Shafi
Vs. Abdul Wahid (Deceased) Through L.Rs.] (DB)...*43

' Civil Procedure Code (5 of 1908), Order 47 Rule 1 — Review —
Rent Controlling Authority reviewed its order holding that the partition
deed is insufficiently stamped — There is a distinction between erroneous
decision and an error apparent on record — Erroneous decision can be
corrected by higher forum and Iatter can only be corrected by exercise
of review jurisdiction — Even if the earlier order passed by RCA was
erroneous, setting at naught the same would be beyond the scope of
review jurisdiction — Revision allowed. [Chandralata Gupta Vs. Umesh
Kumar Sinhal] ...1037

" Civil Procedure Code (5 of 1908), Order 47 Rule 1 — Review —
Scope — Review is maintainable if it is necessitated on account of
some mistake or any other sufficient reason and words Sufficient
reasons are wide enough to include misconception of fact or law by a
Court or even an Advecate. [Mohd. Shafi Vs. Abdul Wahid (Deceased)
Through L.Rs.] ~ (DB)...*43

_ Civil Services (Classification, Control and Appeal) Rules, M.P.
1966 - Doctrine of Relation Back — Punishment imposed by
Disciplinary Authority is substituted/modified by Appellate Authority —
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Substituted punishment will relate back to the date of original
punishment. [Vishwa Nath Laharia Vs. State of ML.P.] -.934

. Civil Services (Classification, Control and Appeal) Rules, M.F.
1966 — Rule 2(d), 14 — Disciplinary Authorily — Petitioner working as
Sub- Inspector — DIG is the disciplinary authority —Issuance of charge
sheet and appointment of Enquiry officer by Superintendent of Police
who is subordinate to disciplinary authority is without authority —
Proceéding initiated by unauthorized person would be illegal and entire
subsequent action taken also vitiated. [Dal Chand Ahirwar Vs. State of
M.P] - ' ...902

le Services (Classifi cation, Control and Appeal) Rules, M.P.
1966 — Rule 9(1) — See Service Law [A.P. Smgh Gaharwar Vs. State
of MLP.] o . (DB)...*51

. Civil Services (Classification, Control and Appeal) Rules, M.P.
1966 — Rule 14(i1 ) — Exparte Departmental Enquiry — Absence of one
day - Employee partlclpated in departmental enquiry but remained abserit
on one day — Enquiry Officer proceeded exparte on that date —
Impermissible as per principles of natural justice— Enquiry officer is bound
to adjeurn the enquiry on the date of absence of delinquent employee toa
later date. [Bhawani Shankar Singhal Vs, State of MLP.] . *55

‘ Ctvd Serwces (General Conditions of Serwce) Rules, M.P. 1961
— Rule 12(4) — See — Agriculture (Horticulture) Non-Gazetted (Non-
Ministerial) Service recruitment Rules, M.F. 1987, Rule 11 [Ramveer
Singh Tomar Vs. State of M.P.] ...1134

Civil Services (Medical Attendance) Rules, M.F. 1958, Rule 4 —
Medical Reimbursement — Capping — Circular dated 15/20-3-2001 puts
a capping on maximum amount to be disbursed towards medical
reimbursement — Circular is contrary to Rule 4 and will not be apphcable
as the same leads to supplanting of Rule 4 — Petitioner entitled for
reimbursement of entire medical expenses. [Mukesh Tiwari Vs. State
of ML.P.] ..937

, Civil Services (Pension) Rules, 1976 (M.P.) — Rule 42(1)(b) —
- Fundamental Rule — Rule 56(2-A) — Compulsory Retirement — Over-
all service performance of the petitioner rated as ‘average worker’
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and finally, when a complaint is received against him with regard to his
integrity, the impugned action is taken — Petitioner is also rated as an
‘average worker’,— Adverse communications to petitioner throughout
his service record — Petitioner was reverted on one occasion and on
tivo occasions his promotions were deferred because of certain adverse
_ material against him — Finally, there was complaint with regard to
integrity — Held — It is a case where a Judicial Officer, holding the post
. of ADJ, is compulsorily retired on the basis of his entire service record
and in the absenceé of any malafide or arbitrariness being established
from the material available on record, no interference is warranted.
[Shankar Prasad Gupta Vs. State of M.P.] (DB)...876

Coal Bearing Areas (Acquisition and Development) Act (20 of
1957), Section 14(8), 20, Civil Procedure Code (5 of 1908), Order 7 Rule
‘11 — Powers of Tribunal — All Powers of Civil Court under C.P.C. are not
exercisable by Tribunal — Tribunal does not possess power under Order 7
Rule 11 C.P.C. - Tribunal can not reject the claim at threshold on any of
the grounds mentioned therein or dismiss a case for default of appearance
of a party. [Sulochani (Smt.) Vs. Smt. Jiwaraniya] 972

Constitution — Article 14 & 16 — Interpretation of Statute — If

a statute prescribes a mode of doing an act in particular manner that

has to be done in that manner alone — Other modes of its performance
are forbidden. [Ram Kumar Baishander Vs. State of M.P.] ... %65

Constitution - Article 226 — Alternative Remedy — Notices
issued about 1-1/2 years back and interim order granted — Reply,
rejoinder and various applications filed — Alternative remedy would
not operate as a bar where the writ petition seeks enforcement of any
of fundamental rights, where there is violation of principles of natural
justice or where the order is wholly without jurisdiction or the vires of
an Act is challenged. [Virendra Kumar Maheshwari (Dr.) Vs. State of
M.P.] -~ : : . . *50

Constitution — Article 226 — Escalation of price of house —
Petitioner booked 2 MIG house with M.P. Housing Board under self
financing scheme — Payments are made as per schedule — Increase in
plinth area, cost enhanced (first time) - Again due to construction of
_retenﬁon wall cost enhanced (second time) — Again further enhancement
—Held — Price escalation in present case does not suffer from arbitrary

&
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action — No material brought on record to doubt the assessment in
respect of cost enhancement — Petition dismissed. [Sandipika Sharma

Vs. M.P. Housmg Board] L a*49

Constitution Arttcle 226 - Grant of dealershlp of retail out let
—Selection of respondent No. 3 for grant of dealership and application
-of petitioner was rejected —~ HELD — Petitioners of their own have
claimed the benefit of FDRS and knowing fully well that they were
. required to produce original FDR’S at the time of evaluation but failed
to produce the same before competent committee of the respondent
corporation — It can not be said respondent committed any wrong —
Writ Petition dismissed. [Meena Singh (Smt.) Vs. The Indian Oil
.Corporation Ltd.] . e *61

Constitution — Article 226 — See — Service Law [Rajendra Jain
Vs. State Bar Council of M.P.] ...1196

Constitution — Article 226 — Termination of Dealership of retail
‘outlet — Sample drawn from outlet, petitioner failed RON Test - HELD
— Only because there was a failure to successfully pass the RON Test,
‘the dealership of the petitioner should not have been terminated —
_ Petitioner should have been offered an opportunity te improve — Writ
Petition Allowed. [Royale Highway Services (Mls ) Vs. Hindustan
Petroleum Corporation Ltd.] ..*48

Cornistitution — Article 227 (2) (b) — See — High Court
Superintendence Rules (M.PR), 1998 — Entry 9 & 10 of Schedule [Union of
India Vs. Registrar General, High Court of M.P., Jabalpur] (FB)...837

Criminal Procedure Code, 1973 (2 of 1974), Section 87,
.. Negotiable Instruments Act (26 of 1881), Section 138 — Issuance of
. Arrest Warrant — Case under Section 138 Negotiable Instruments Act
. is decided summarily — Magistrate satisfied that accused is absconding
the process of Court — Service is not possible in ordinary course —
Magistrate have power to compel presence of accused by issuance of

" arrest warrant under Section 87 — Impugned order set aside — Petition

_allowed. [Madhu Gupta (Smt.) Vs. Veer K. Shrivastava] ~ ...1097

. Criminal Procedure Code, 1973 (2 of 1974), Section 133~ While
exercising power so contemplated under Section 133 of Cr.P.C,, the
District Magistrate is bound to record a finding that the act so alleged

L el
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* falls within the purview of public nuisance caused by performing the
business and its removal is necessary. [Virendra Kumar Maheshwari
(Dr.) Vs. State of M.P.] ... *50

- Criminal Procedure Code, 1973 (2 of 1974), Sections 133 & 138

— Public Nuisance — Procedure as per Section 138 of Cr.P.C. is required
to be followed even for passing preliminary order— A show cause notice
was issued to petitioner mentioning the grounds for closure of Nursing
Home — However, no evidence was recorded by the Magistrate to prove
the allegations so leveled against the pétitioner affording opportunity
.of cross examination on prosecution witnesses and o lead evidence in
"defence — Preliminary as well as final order were passed without
following the procedure laid down in Section 138 of Cr.P.C. - Petition
allowed. [Virendra Kumar Maheshwari (Dr.) Vs. State of MLP.] ...*50

Criminal Procedure Code, 1973 (2 of 1974), Section 145 —
.Dispute as to immovable property — Parties have already gone before
the Civil Court to resolve their dispute and they are in a position to get
the appropriate order from the Civil Court like interim injunction or
- some other order — Proceedings initiated under Section 145 of Cr.P.C.
. could not be permitted to be continued and same deserves to be dropped
. with a direction to the parties to approach the Civil Court with
appropriate proceeding. [Ramesk Das Tyagi Vs. Babulal] ...1045

Criminal Procedure Code, 1973 (2 of 1974), Section 154 — See
—Evldence Act 1872, Section 3 [Vrijlal Ghesi Vs. State of M.P.]
. , (DB)... 1351

Criminal Procedure Code, 1973 (2 of 1974), Section 154 — See
—~ Evidence Act 1872, Section 25 [Premdas Ahirwar Vs. State of ML.P.]
: (DB)...1381

Criminal Procedure Code, 1973 (2 of 1974), Section 194,
Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act
(33 of 1989), Section 3(1)(x) — Cognizance of offence by Court of Session
— Cliarge sheet filed directly before Special Court —Objection relating
to non-compliance of Section 193 of Code, which eventually resulted in
directly entertaining and taking cognizance by Special Judge under
Act, 1989 does not vitiate the trial and conviction can not be set aside
_and there can.not be a direction of retrial in as much as no failure of
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jusﬁce or no prejudice caused to the accused. [Rattiram Vs. State of
M.P.] (SC)...*47

Criminal Procedure Code, 1973 (2 of 1974), Sections 195 &
340 — Press and Registration of Books Act, (25 of 1867), Section 8-B —
Jurisdiction under— A Magistrate while discharging his function under
part 11 of the PRB Act which is executive in nature has no power to
take cognizance of offence under Section 195 and entertain an
application under Section 340 of Cr.P.C. in a course of proceedings
under Section 8-B of P.R.B. Act. [Ajay Jha Vs. Late Shri Bisambhar
Da'yal Agrawal] ‘ ..1208

Criminal Procedure Code, 1973 (2 of 1974), Sections 203, 197(3)

& 482 —Inherent powers of High Court — Direction to issue process —
Complaint filed impleading 7 persons as accused — The Magistrate
proceeded to ascertain whether sufficient grounds for initiating action
against the respondents for all the offences, existed — The question
was answered in the negative for the reasons as recorded in order
sheet — Addl. Sessions Judge affirmed the order of Magistrate — The
scope of interference under Section 482 of the Code, with a revisional
order is limited in view of the rider placed by sub-Section (3) of Section
397 of the Code — Held — High Court may correct any mistake
committed by the revisional Court only where, on examination of the
record, it finds that there is grave miscarriage of justice or abuse of
-the-process of the Court or the required statutory procedure has not
been complied with or there is failure of justice — No such case is made
out — Petition dismissed. [Annu @ Anil Vs. Rajesh} ...1460

Criminal Procedure Code, 1973 (2 of 1974), Sections 211 & 240
— Framing of Charge — Framing of Charge is an important step in the
process of trial as it informs the accused of the exact provision of law
which the accused violated by describing the allegations in a precise
and concise manner — If charge is _in-accur_a'tely framed, then serious
adverse congequences may ensue to either the prosecution or the
accused who areunable to initiate conduct and conclude the trial in
- absence of the defined parameter of the exact offence/offences for
which the trialis being held. [Rakesh Kumar Dhmgra Vs M.P. Pollution
Control Board] : . 1493

£
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Criminal Procedure Code, 1973 (2 of 1974), Section 222, Penal
Code (45 of 1860), Section 307 — Complainant after taking meal was
taking rest in Police Station — Applicants with Katarna, Ballam, Sticks,
due to earller enmities in furtherance of common object started violence

- Held Unless any injury falls under any category of either part of .

Section 300 of IPC, no charge under Section 307 can be framed ~ In
MLC and X ray report no injury was found to be sufficient.to cause
death in ordinary course of nature — Offence under Section 307 not
made out— Section 332, IPC minor offence hence offence under Section
333/149 made out — Revision allowed in part. [Roop Singh-Vs. State of
M.P.] © ...1048

Criminal Procedure Code, 1973 (2 of 1974), Sectwn 222 Penal

Co;Ie (45 of 1860), Sections 307, 326 — Framing of Charge -If any'

injury falls under any category of the either part of Section 300 of IPC,
charge under Section 307 can be framed — In MLC report and X ray
report fracture in Occipital region found — The occipital region is vital
part of the body, any fracture sustained in such part is sufficient to
cause death in ordinary course of the nature — If victim survives then
charge of Section 307 of IPC ought to have been framed — Trial Court
directed to frame charge under Section 307 of IPC. [Ram Krishna Vs.
Prabhu Balga] ) .. *45

‘Criminal Procedure Code, 1973 (2 of 1974), Sectmns 226, 227,
Penal Code (45 of 1860), Section 306 — Abetment to commit suicide —
" Deceased in suicide note alleged that his pay was not being paid and
has been denied promotion although his juniours have been promoted -
Contents of suicide note also corroborated by witness ‘C’ - merely

becaunse applicant has taken over charge of Head Master only one :

month before the death of deceased would not be a good ground to

dlscharge Revision dismissed. [Naval Kishore Sharma Vs, State of

MZP] . ..1444

Criminal Procedure Code, 1973 (2 of 1974), Section 22 7, Penal

Code (45 of 1860), Section 307 or 325 — Attempt to murder or Grievous

hurt—The complainant’s husband gave morey to applicant for providing

hut — As ne hut was given therefore the complainant and her husband
were beaten as they were demanding their money back—Held — Doctor

has opined that nature of injuries are simple — No injury sufficient to-

»
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cause death in ordinary course of nature found — No charge under

Section 307 can be framed — Trial Court directed to frame charge under
Sections 325, 323 of L.P.C. [Gulab Vs. State of M.P.] ...1055

Criminal Procedure Code, 1973 (2 of 1974), Section 227 — See
— Penal Code 1860, Section 307 [Indar Singh Vs. State of MLP.] -
- ...1451

 Criminal Procedure Code, 1973 (2 of 1974), Sections 227 & 228,
Evidence Act (1 of 1872), Section 27 — Disclosure Statement —
Implication of accused solely on the disclosure statement of co-accused
recorded under Section 27 of Act, 1872 is unsustainable. [Raghu Thakur
Vs. State of M.P.] ...1447

Criminal Procedure Code, 1973 (2 of 1974), Sections 227 & 228
— Framing of Charges — Veracity of witnesses can not be considered at
the time of framing charges — However, evidence produced should be

considered to evaluate that the charges relating to that crime may be
framed or not. [Anil alias Noni Panda Vs. State of M.P.] ...1081

Criminal Procedure Code, 1973 (2 of 1974), Section 294 —
Admission of document by Counsel — Certificate of document regarding
period of admission of injured in hospital not proved by any witness —
Said document was exhibited on the admission of the counsel for the
appellant — No inference can be drawn on the admission of the counsel
for the appellant — Indeed such decument is inadmissible. [Shivraj Sahu
Vs. State of M.P.] . *¥71

Criminal Procedure Code, 1973 (2 of 1974), Section 300 — See
— Prevention of Corruption Act, 1988, Section 13(1)(d)(e) |B.K. Sahoo
(Dr.) Vs. Central Bureau of Investigation] . (DB)...1077

Criminal Procedure Code, 1973 (2 of 1974), Section 320, Penal -
Code (45 of 1860), Section 498-A — Compounding — Order of conviction
can not be quashed in exercise of power under Section 482 — However,
factim of conipromise can be taken into account while determining the
quantum of sentences. [Chanda Bai (Smt.) Vs. State of ML.P.] ...1469

. Criminal Procedure Code, 1973 (2 of 1974), Section 320 — See
—Penal Code 1860, Section 307 [Anil Kumar Vs. State_of M.P.]
. *52
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Criminal Procedure Code, 1973 (2 of 1974), Section 321 —
Withdrawal from prosecution — Counter case — Application for
withdrawal from prosecution of one party allowed — Held —In trial of
cross cases, it is imperative on the part of trial court to reach to the
conclusion that out of two parties who was the aggressor in the incident
and thereafter dispose the cases on merit — Compelling one of the two
parties to face trial and give benefit to another party while withdrawing
the cases pending against him can not be said to be in public interest —
Criminal case restored — Analogous trial of both cases. ordered [Bmpal
Singh Vs. Pramod Kumar] - ..1092

Criminal Procedure Code, 1973 (2 of 1974), Section 323 —
Committal — Cross cases arising out of the same incident — One trial
has commenced before the Court of Judicial Magistrate and another
trial after committal has commenced before the Sessions Court— Held
— Yt would be desirable for the trial Magistrate to commit the case
pending before him to the Court of Sessions to be tried by the same
court alongwith cross case — However, the judgments shall be delivered
separately on merits of each case by the Court. [Avneesh Vs. State of
M.P.] ...1466

Criminal Procedure Code, 1973 (2 of 1974), Sections 360 & 361
—Probatton If a person fulfills the requirement of the section, the
competent Court is under a legal and mandatory obligation to consider
his case in the touch stone of the provisions for the purpose of granting
him benefit of probation. [Balbeer Singh Vs, State of MLP.]  ...1068

Criminal Procedure Code, 1973 (2 of 1974), Sections 360 & 361
— Probation — No material on record which shows that petitioner was
previously convicted —The age of petitioner is above 21 years — Held —
Petitioner was eligible for consideration by the Court for the purpose.of
grant of benefit of probation. [Balbeer Singh Vs. State of M.P] ...1068

Criminal Procedure Code, 1973 (2 of 1974), Section 376 — See —
Forest Act 1927, Section 33(1)(d) [State of M.P. Vs, Nand Kishore]
: "os 1296

~ Criminal Procedure Code, 1973 (2 of 1974), Sections 397 & 401,
H:gh Court Rules, M.P. 2008, Rule 48 — Declaration as-to custody —
Unless Criminal Revision contains declaration that convicted person
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~ isin.custody or has surrendered after conviction, criminal revision is
‘not tenable. [Deepak Sahu Vs. State of M.P.] ..1441

Crtmmal Procedure Code, 1973 (2 of 1 974), Sections 438 & 439
— Bail Application — Directly before High Court — Approaching High
‘Court without first approaching Sessions Court/Trial Court is
' permissible - However, entertainment of bail applications directly filed
in ngh Court is permissible subject to the applicant’s satisfying
existence of special extraordinary convincing reasons. [Chhote Khan
Vs. State of ML.P.] ...1095

Criminal Procedure Code, 1973 (2 of 1974), Section 482 —
Inherent Powers — Exercise of the inherent power to quash the
proceeding instituted on complaint is called for only where the complaint
does not disclose any offence or is frivolous, vexatious or oppressive —
‘While considering whether allegations in the complaint and the initial
deposition and the documents relied upon by the complainant prima
_facie-establish the offence alleged, the Court'is not bound to accept
allegations which are even opposed to common sense and broad
probabilities. [LML Limited Vs. Shri Kailash Narain Rai]. = ...1471

Development Authority Services (Officers and Servants)
:Recruitment Rules, M.P. 1987 — Schedule II & III - Qualification for
promotion — Schedule IT prescribes educational qualification only in case
. of direct recruitment whereas Schedule III deals with promotion — The
educational qualification mentioned for direct recruitinent can not be made
applicable for promotion unless the same is specifically mentioned in
Schedule I11. [Ram Kumar Baishander Vs. State of M.P.] s ¥65

Educatwna! Services (Collegiate Branch) Recruitment Rule,
M.P. 1967 — Rule 13(5) — Educational Services (Collegiate Branch)
Recruitment Rule, M.P. 1990 — Rule 15 — ‘Regular appointment’ —
Induction of the petitioners into the service after following the procedure
contemplated under Rule 13(5) of the Rules 1967 or Rule 15 of the
‘Ruiles of 1990 is a regular appointment to the service and such an
appointment qualifies the employee to be considered for grant of senior
pay scale — A regular appointment will not only mean a regular
appointment in accordance to Rules 12 of the Rules of 1967 and 1990,
“but would also include an appointment in accordance to any of the’
methods contemplated under the Rules — Even an emergency
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appointment in accordance to the provisions of Rule 13(5) of the Rules
-0of 1967 and Rule 15 of the Rule 1990 wouid be a regular appointment
for the purpose of grant of senior pay scale. [Ramesh Chandra Dixit
(Dr.) Vs. State of M.P.] : .. *68

Educational Services (Collegiate Branch) Recruitment Rule,
- M.P, 1967 - Rule 13(5) — Grant of senior pay scale and selection grade
— Petitioners, who are appointed in the Higher Education Department
of the State of Madhya Pradesh in the year 1986, 1987 and 1989 under
Rule 13(5) of the M.P. Educational Services (Collegiate Branch
Recruitment Rules 1967 claim grant of senior pay scale and selection
grade in accordance te the provision of the Schemes and Circulars
issued by the University Grants Commission and as adopted by the .
State of Madhya Pradesh and incorporated in the M.P. Educational
Service (Collegiate Branch) Recruitment Rules, 1990 — Held — The -
petitioners are entitled to the benefit — Writ Petitions allowed. [Ramesh
Chandra Dixit (Dr.) Vs. State of MLP.] T %68

Educational Services (Collegiate Branch) Recruitment Rule,
M.P. 1996 — Rule 15 — See — Educational Services (Collegiate Branch)
Recruitment Rule, M.P, 1967 — Rule 13(5) [Ramesh Chandra Dixit (Dr)
" 'Vs. State of M. P] ’ .. %68

Evidence Act (1 of 1872), Section 3 — Apprecmtmn of Ewdence
— Circumstantial Evidence — If any crimjnal Court comes to the
cenclusion that ocular evidence is not believable, then the remaining
evidence can not be left unconsidered — It is the duty of the Criminal
Court to assess the remaining circumstantial evidence so as to ascertain
whether chain of circumstantial evidence is complete and accused may
or may not be held guilty on the basns of such evidence. [Vrijlal Ghosi
Vs. State of MLP.] L (DB)...1351

Evidence Act (I of 1872), Section 3, Criminal Procedure Code,

1973 (2 of 1974), Section 154 — F.1.R. — Witness, who lodged the F.LR.
could not be examined before the trial Court — F.I.R. was not proved i
.a proper manner — Can not be read against accused — But being
presecution document it can be read in favour of the accused. [Vrijlal
Ghosi Vs. State of M |- ) - _ (DB)...1351

Evidence Act (1 of 1872), Sectior 3 — Defence Witness - Status



, INDEX 49

o @ yate 31 (e T A (1) R Aw wwm) 68

vlafPres dar ( widforae wren), wdf a9 9.9. 1967 = 37 13(5)
— ' afes a7 7 gaewr 4ot g F oy — WAE K, S 90%o e
@) geaax tale R F af 1986, 1987 T 1980 N Wowo Hafre
(reTienerd= wran) w<df fram 1967 3 Fraw 13 (5) @ siava fPrgaa 2,
frzafadrera s g gvr ot A I w@W 9 WA’ F IJwEdT B
FTER 31 Aov0 =Y FRT AMmd =0 wogo Refore Va1 (weErfarad=
m)ﬂﬁmwwso#mﬁwﬁaﬁwﬁmwaumﬁvﬁqmﬁr& _
S T &Tal foear — sififeiRa — arfror o @ sea — aifyer sey |
'(ﬁ“‘Tiﬁ.’?ﬂﬂ‘lﬂ’(@)ﬁﬂq W) bLL%68

© T otaPre dar (widfe arar), a9 R Ty, 1990 ~ Ramas
— @@ = dafre dar (FiEfme arar), 96 g 5y 1967 — Frae
13(5) (ﬁ!ﬂ o= it (s1) 4. 99, uwy) _ o ... %68

mﬁaﬁﬁw(mrzwﬂ,m‘s—mwam‘aﬁr—mw
- wieg — afk o wifes ~raTed gu frsed ww uggar @ 5 me wne
‘fregasfia 7€) o9 oy wisw faen faar f5d =98 sisT o 9adar - aiftss
- GETAd BT 9% T 8 T dw uRfterdia=r g @1 frefor =) g
gfiftaa 8 9@ % wr WRReRe wisg 91 sfaar gof ¢ st o0 wisr
#wwaﬁqwa#aiﬁmwﬁaﬁﬁ#aﬁmaﬁmmél
(amvmﬁﬁ 1.9, m) ' . (DB) .1351
o WY IR (1872 #T 1), GIT 3, VS WfHIT WiRar, 1973 (1974
BT 2), T 154 — WA Faww Ruie — weh R wew gaer Raid o
9, Swsr wdErer AR ey © aue @ R o 9et — Yo qae
Rutd sfa g7 4 wifia & A & - afgw 3 fvg @ & o
ol — maﬁﬁmaﬁlﬁﬁrﬂ#a}mﬂaﬁaﬁmﬂa%qﬂﬁm
mman(amamﬁ A9, w=a) © (DB)...1351 .

I AT (1872 BT 1), T 3 — Frq wrEt — Reifor — qarq weft



-,

>0 INDEX

— Status of defence witness is at par with that of prosecution witnesses
and their testimony should not be thrown out-merely on the basis that
they have been examined by defence. [Ram Mohan Agrawal (Dead)
Through L.Rs. Vs. State of M.P.] T (DB)...*46

-Evidence Act (1 of 1872), Section 3 — Non-explanation of injuries
of accused — Effect — Injuries found on the person of the appellant -
Both the injuries sustained by the accused were not serious — It is not
the defence of the appellant that the injuries were caused to him by the
deceased — It can not be ruled out that the injuries found on the person
of the appellant were caused by the appellant himself — Mere non-
explanation of the injuries of the appellant by the prosecution may not
affect the prosecution case. [Anil Sharma alias Anil Namdev Vs, State
of M.P.] . (DB)...*53

Evidence Act (I of 1872), Section 3, Penal Code (45 of 1860),
Section 302 — Murder — Proof — No circumstance of last seen — No
- blood stained weapon or cloths were seized — Not seen with the deceased
before or after the incident — Only motive is well established — Chain
of circumstantial evidence is not complete — No final conclusion can be
drawn that the deceased was killed or assaulted by the present
appellants /accused — Appeal allowed. [Vrijlal Ghosi Vs. State of M.P.]

i (DB)...1351

Evidence Act (I of 1873), Section 3, Penal Code (45 of 1860),
Section 304 Part I — Eye Witness attributed the role of causing injury
on the head of deceased by co-accused — However, in Court evidence
he alleged that such injury was caused by appellant No.3 — Held — Any
material fact or circumstance which is projected by prosecution af the
initial stage of the case is not proved in the same manner and some
other thing contrary to such material fact comes in evidence, then such
subsequent version could not be considered to hold conviction against
the accused — Appellant No. 3 acquitted for charge under Section 304
"Part I1 and convicted under Section 323/149 of L.P.C. [Sunder Lal Vs. -

State of M.P.] - ..1313

Evidence Act {1 of 1872), Section 3 — See — Penal Code, 1860,
§ecti0n 302 [Anil Sharma alias Anil Namdev Vs. State of ML.P.]
(DB)...*53

e



INDEX o1
ﬁmmmﬁwﬁmmmﬁmwm
mwmﬁmm@%mmmmmﬁmﬂmlm
" AT AT (W)mﬁﬁﬁaﬁﬁﬁﬁ qY. W) _(DB) .*46

¥

: maﬁ/ﬁav(mmafrf) mw3~a;ﬁgaﬁr$?m‘a7‘w
wva?mmfewm—yw anﬁmeﬂa%wvwaﬁmé‘ng‘
—mﬁ’gﬁaﬂaﬁﬁﬂ’rﬁéwﬁ?aﬁaﬁ 7% afieneff @1 qarg T
Fr R g o AR ifke 9 0 oft - st e e fear Wi war
ﬁialtﬁareffa%wﬂquﬁﬂ—{aﬁmmaﬁmmﬂaaﬂnﬁeﬁ
—aﬁﬁmmaﬂm&ﬂaﬁﬁﬁmw@waﬂﬁﬁﬁrﬁmﬁ
aﬁﬂmmmuwﬁaaﬁﬁmlﬁrﬁawwmﬂm
Ay, ) : _(DB) *5_3

‘ s SR (1872 @7 1), T 3, Tv& wiar (1860 Eb‘r45) T
302 — T — YT — AR TR 2@ 9 A HIT RRRRY T — 77D
e are el ERER A Bust Y wer ad fewr T — qow @ W
JueT ¥ qd 91 veme dEr T T — Byd 9gdw ahify wenfg —
RRARAY 1 fEar of 7 s — o1 sifm P i Rrerer
a5 as B IR aflareffror /aftrge g ARy 9 wer fear
‘T - afiw AR (avera TR AL 1y, ) (DB)...1351

: maﬂﬁwv(mrzaﬂf) &RT 3, TS AT (1860 &7 '45), aIvT
" 304 wrT II — uwﬁm&h$ﬁmm$mwﬁaw—aﬁgﬁ
ammﬁaaﬂﬂ? ﬁﬁmmm#mmﬂqmﬁiﬂmm
afreneff . 3 g1 FIRT B T — aRPERT — aﬁs‘waﬁ'-gvfawm
vﬁﬁuﬁrﬁﬁaﬁﬁmmuwﬁuwﬁmumwuﬁﬁaﬁmw
mummﬁaﬁiﬁaﬂﬂ#mﬁwmmﬁﬁmﬂma?ﬁqﬁr
Wﬂmémﬁﬁmﬁwaﬁaﬁ"@ﬁa}ﬁmaﬁﬁi&a%
mﬁm#wmmm frarelf . %. 3 a=T 304 WrT 11 @
L dafa ety @ qvgEw @ik . o 323/149 ® sl aiﬂﬁﬁ;
ﬁ?ﬂth(gmmﬁwu ) ‘: 1313

ol maﬁﬁw(rarzab'rt) am.a—a"a‘ mwl%ar 1860, §RT
3az(arﬁawafmb‘arﬁa=mﬁaﬁ 1y W) © . (DB)...*s3

{
W
.



52 - INDEX

_ Evidence Act (1 of 1872), Section 3 — Tape Recorded Version —
No evidence that the voice recorded in the cassette of tape recorder is
of appellant and complainant — The electronic evidence of demand of

alleged bribe (through tape recorded version) can not be accepted.
[Subhash Chandra Joshi Vs. State of ML.P.] (DB)...*73

Evidence Act (1 of 1872), Sections 3 & 27 — Penal Code (45.0of
1860), Section 302 — Murder — Seizure of blood stained article (axe)
from accused — Chemical Examiner only opined about the presence of
blood on the article — Held — Unless and until the chemical examiner
opined about the presenge of human blood on the article and that too
belongs to the group of the deceased, no inference can be drawn that
the appellant/accused caused the death of the deceased. [Premdas
Ahiiwar Vs. State of M.P.] - (DB)...1381

Evidence Act (1 of 1872), Sections 3 & 32 — Dying Declaration
—Proof — Dying declaration recorded y Naib Tahsildar and Doctor
certlfied it at the bottom — Doctor stating in court that the deceased
was throughout conscicus while glvmg her statement — Held — The trial
Court was erroneous in disbelieving the Dying declaration on the ground
_ that Doctor has not certified in the beginning and in the end. [Santosh
Singh Vs. State of M.P.] : : : ..1339

_ Evidence Act (1 of 1872), Section 25, Criminal Procedure Code,
L1973 (2 of 1974), Section 154 — Confessional Statement — Appellant/
accused came to police station and made a confessional statement to Sub-
Inspector, who recorded the F.L.R. — Held — This would be inadmissible

against the accused. [Premdas Ahirwar Vs. Stateof M.P.] (DB)...1381

Evidence Act (1 of 1872), Section 27 — See — Criminal Procedure
Cade, 1973, Sections 227 & 228 [Raghu Thakur Vs. State of M.P.]
...1447

Evidence Act (1 of 1872), Sectmn 32 - Dying Declaration —
Dying declaration is a substantive piece of evidence and an order of .

conviction can be safely recorded. [Gudda Alias Sultan Singh Vs. State
ofM P.] (DB)...*57

Ewdence Act (1 of 1872), Section 32 — Dying Declaration — If
Dying declaration is recorded in accordance with law, is reliable and
gives a cogent and possible explanation of the occurrence of events —
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Dying Declaration can certainly be relied upon by the Court and could
form the sole piece of evidence resulting in conviction of accused —
Admissibility of dying declaration is based on the principle that the
sense of impending death produces in a man’s mind, tlie same feeling
as that the conscientious and virtuous man under oath. [Bhajju @ Karan -

Singh Vs. State of MLP\] © (SO)...*42
Evidence Act (1 of 1872), Sections 45 & 46 — See — Medical
Jurisprudence [Praveen Kumar Vs, Stateof M.P.] - (DB)...1327

Evidence Act (1 of 1872), Section 90 — School Admission
Register — Record more than 30 years old — Has more probative and’

evidenciary value in comparison to oral statement. [Ra]endra Smgh.
Saluja Vs. State of M.P.] %44

. Evidence Act (1 of 1872), Section 114 — See — Accommodation
Control Act, M.P, 1961, Section 12(1)(a) [Agrawal Medical Agencies
(M/s.) Vs Govind Prasad] : 942

Ev:dence Act (1 of 1872), Section. 154 — Host:le thness -
Evidence of hostile witness can also be relied upon by the prosecution
to the extent to which supports the prosecution version of incident.
[Bhajju @ Karan Singh Vs. State of M.P.] ' (SC)...*42

Evidence Act (I of 1872), Section 157 — Incident witnessed by
mother of first informant who immediately informed her son on
telephone — Son immediately reached on the spot and found his father
dead — F.LR. lodged by son is admissible in view of the provisions ‘of
Section 157 of the Act, 1872. [Chandrashekhar Vs. State of M.P.]

(DB)...1321

Executive Instructions — Statutory Rules can not be sﬁp'planted'
by Executive Instructions. [Mukesh Tiwari Vs. State of M.P.] ...937

\ Family Courts Act (66 of 1984), Sections 7, & 24 — Suit for
return of Stridhan — Maintainability of suit against relatives of husband
— Suit for return of stridhan filed against husband and in laws — Family
Court has jurisdiction to consider the suit of the respondent in respect
of return of stridhan and was not required to file two separate suits,
i.e, one against her husband before Family Court and another before
Ordinary Civil Court against her in-laws, [Om Prakash Tiwary Vs. Smt.
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Neetu leary] " (DB)...974

Family Courts Act (66 of 1984), Sectwns 7, 8 & 24 —Suit for return
of Stridhan — Suit for return of Stridhan without there being any relief as
envisaged under Section 9,10 or 13 of Hindu Marriage Act is maintainable.
[Om Prakash Tiwary.Vs. Smt. Neetu Tiwary] '(DB)...974

Food Stuffs Public Distribution Scheme (IIJ.P.), 1991 — Clause
13, Public Distribution System (Control Order) (M.P.), 2009, — Fair
price shop allotted to petitioner under Scheme, 1991 — The same was
cancelled without following the procedure laid down in clause 13(5) as
no enquiry was conducted and no report was called from Dy. Registrar/
Asst. Registrar Co-operative Society — In view of saving clause in
scheme 2009, the shop would have continued even when ‘the new
scheme come into force — Order cancelling allotment quashed — Petition .
allowed. [Maharani Laxmi Bai Bahu Uddeshiya Sahkari Samiti Vs.
State of M.P.] : ...390

Forest Act (16 of 1927), Section 19 — Right to appear — Limited
right of engaging pleader is before Forest Settlement Officer; Appellate
Authority and the Court— Authorized Officers under Section 52 is not
an Authorized Settlement Officer — Advocate can not appear in
confiscation proceedings. [Kuldeep Sharma Vs. State of M.P.] ...907

Forest Act (16 of 1927) , Sections 19 & 72 — See — Advocate Act,
1961, Section 30 [Kuldeep Sharma Vs. State of M.P.] . ..907

Forest Act (16 of 1927), Section 33(1)(d), Criminal Procedure
Code, 1973 (2 of 1974), Section 376 - Appeal against acquittal -If two
views are possible and out of them, if view favourable to the accused
-has already been adopted by the trial court, then in routine manner by
appreciation of the evidence the another view should not be replaced
by the appellate court Appeal Dismissed. [State of M.P. Vs. Nand
Kishore] , +.1296

Forest Act (16 of 1'927), Section 52, Advacate Act (25 of 1961),
Section 30 — Confiscation Proceedings — Act, 1927 is a complete Code
_in itself — No evidence is recorded, therefore, Section 30 of Act, 1961 .
has no application — Advocate can not appear in confiscation
proceedings. [Kuldeep Sharma Vs. State of MLP.] ..907
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F, undamental Rules - 54 (7), 54—A No Work No Pay —.
Punishment of termination was set aside as excessive and minor penalty
was imposed by SAT — Provisions of FR 54-A(3) will not be applicable
but the period has to be regularized as per Rule 54-A (2) — Entire period
cannot be treated on the principle of no work no pay — Although
Petitioner is not entitled for full pay and allowance but his claim has to
be settled in accordance with Rule 54(7) which is made applicable by
virtue of provisions of Rule 54-A(2). [Bhagwandeen Choudhary Vs.
State of M.P.] ...869

General Clauses Act (10 of 1897), Section 6(e) — See— Uchcha
Nyayalaya (Khand Nyaypeeth Ko Appeal) Adhiniyam, M.P. 2005,
- Section 2(1) [State of MLP. Vs. Smt. Munni Bai] (DB)...847

General Clauses Act (10 of 1897), Section 27 — See —
Accommodation Control Act, M.P., 1961, Section 12(1)(a) [Agrawal
Medical Agencies (M/s.) Vs. Govind Prasad] 942

High Court Rules, M.P. 2008 — Rule 48 — See — Criminal
Procedure Code, 1973, Sections 397 & 401 [Deepak Sahu Vs. State of
M.P.] ) ..1441

High Court Superintendence Rules (M.P.), 1998 —~ Entry 9 & 10
of Schedule, Constitution — Article 227 (2)(b) — Only Court word has
been used in Article 227(2)(b) ~ Thus Article 227(2)(b) does not
empower the High Court to make rules with regard to Tribunals — Rules
1998, so far it relates to Administrative Tribunal are ultra vires. [Union
of India Vs. Registrar General, High Court of M.P., Jabalpur]

(FB)...837

Hindu Law — Joint Property — Plaintiffs pleaded that the property
was purchased from the funds of HUF in the name of Plaintiff No.l1 —
Defendant No.1 claimed the said property to be his self acquired property
—Defendant No.1 merely stated that he was employed in Police Department
—No mention in written statement that on ghich post he was appointed —
No pleadings or evidence that what was his salary and whether he was’
fetching that much of salary so that within a short span of five years only,
he could purchase the suit property — No receipt of money orders also
filed — It can be gathered that by utilizing the funds of HUF, suit property
was purchased — Appeal allowed. [Gopi Nath Vs. ShivPrasad] ~  ...*56
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Hindu Law — Nature of property — Property in dispute originally
belonged to father of the respondent No.1 which was subsequently
partitioned between brothers after his death ~ Property falling to the share
of respondent No. 1 would be self acquired property for all others except
his male issue — Share allotted to respondent No.1 would still be a
coparcenary property between him and the appellant though it may be his
self acquired property for the others. [Rajesh Vs. Keshar Singh] ...951

Hindu Law — Article 231 (1) of Mulla’s Hindv Law —
Presumption of Joint Property — There is a presumption of Joint Hindn
Family but there can not be any presumption that joint family possess
a joint property — It is for the person who claims it to be joint has to
prove that from the funds of HUF, it was purchased. [Gopi Nath Vs.
Shiv Prasad] .. *56

Hindu Marriage Act (25 of 1955), Section 13 — Dtvorce -
Irretrievable breakdown of marriage — Respondent wanted to live with
the appellant as wife — The reluctance is only on the part of the appellant
husband — The irretrievable breakdown of marriage is not established.
[Prakashrao Vs. Smt. Jyoti] A . (DB)...962

Hindu Marriage Act (25 of 1955), Section 13(1)(a) — Cruelty —
At some occasions some disputes taken place between the respondent
and her husband or in laws on small household issues relating to day to
day work — Such disputes are not unusual in the joint families — No
inference of cruelty can be drawn on that basis. [Prakashrao Vs. Smt.
Jyoti] , (DB)...962

Hindu Marriage Act (25 of 1955), Section 13(1)(a) — Cruelty —
complaint by the respondent under Section 498-A of the IPC — No case
of the appellant that in pursuance to the said complaint, the appellant
or his family members were arrested or kept in custody — Family
members of the respondent themselves took initiative to compromise
the matter and on the basis of the said compromise the criminal case
came to an end — ~Making of the complaint would not amount to cruelty.
[Prakashrao Vs. Smt. Jyoti] (DB)...962

Hindu Succession Act (30 of 1956), Section 6 (Amended).— Share
of Daughters —Daughter of a coparcener is also entitled for the same
share which a son of coparcener is having in a coparcenary property —
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‘Section 16 of Hindu Marriage Act provides that children-born out of
void or voidable marriage shall be the legitimate children — Aithough
the second marriage of respondent No.1 is void but the children out of
such void marriage will be entitled for their share — Appellant entitled
for 1/6® share in the property. [Rajesh Vs. Keshar Singh] .. ...951

Hindu Succession Act (30 of 1956), Section 8 — Property owned
by a male Hindu — Would devolve in his heir only after his death —¢J’
was the owner of the suit property, who was alive on date of filing of
suit — Plaintiff, the daughter of pre deceased son of ‘J’ can not file a
_ suit for partition. [Babulal Vs. Ramkali Bai] _ o 1271

Hindu Succession Act (30 of 1956), Section 8 — Rewa Revenue
and Tenancy Code 1935, Section 48(1) and The Hindu Law of -
Inheritance (amendment) Act 1929, Section 2 — Succession — Male
- Hindu died in 1946 leavmg behind real sister (mother of defendant

No.1) and cousins (plaintiffs) — Held — Neither the plaintiffs nor the
defendant No. 1 are entitled to succeed to the property of the deceased
—In'view of the provisions of Section 2 of the Act of 1929, the property
of the deceased would devolve on his sister, namely, mother of the
defendant No.1. [Virendra Kumar Dwivedi Vs. Tirath Prasad] ...1286

Income Tax Act (43 of 1961), Section 40-A(2) — Dis-allowance
— proprietor of the concern, who is mother of respondent-assessee had
paid due taxes at the same rate as the assessee would have paid and
there was no avoidance of tax — Held — No attempt to evade tax was
involved, hence, no dis-allowance could be made in respect of payment
made to the sister concern - Appeal dismissed. [Commissioner of
Ineome Tax Vs. Shri Kamal Kishor Lath] (DB)...1163

Interpretation of Statutes — Legislature is deemed not to waste
its words or'to anything in vain — Court can not enlarge the scope of -
statutory provisions or intention when the language of provision is plain
and unambiguous — Real intention must be gathered. [Union of India
Vs. Registrar General, High Court ¢f M.P., Jabalpur] (FB)...837

Interpretation of Statutes — Per incuriam — Decisions given in
ignorance or forgetfulness of some inconsistent statutory provision of scme
authority binding on the court concerned-If a decision has been given per
- incuriam; the court camignore it. [Rattiram Vs. State of M.P.] (SC)...*47
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Interpretation of Statute — Statutory Rule — Once the statutory

Rule on the question is available, no circular, government order or

administrative instruction whether it is issued by the State Government

or the UGC can over-ridé the provisions of the Rules made under Article

309 of the Constitution. [Ramesh Chandra Dixit (Dr) Vs. State of MLP.]
..*68

Interpretation of Statute — Statutory Rule — Role of Circular
and Communications — When a statutory rule is avallable, itwould be
appropriate to consider the rule and interpret it in its existing form and

-if the rule can be interpreted and a meaning of the Rule derived on

such interpretation, then it is not necessary to advert to the circulars
or the communications made, executive in nature for clarification of

‘ the Rules [Ramesh Chandra Dlet (Dr.) Vs. State of M.P.] .. *68

(Khadya Padarath) Sarvajanik Nagrik Purti Scheme, M.P. 1991
- C_lause 13 (5) —if any complaint is made against co-operative society,
it-is necessary to send a report to the committee of Cooperative

. Department who will have to make an enquiry and submit its report

within 15 days —No such procedure was adopted - Action of cancellation
of fair price shop is illegal — Futher if respondent no. 4 did not examine

. the witnesses SDO was not required to take action in this regard —

.(‘)rder passed by Collector in Appeal against the order passed by SDO
by which complaint made against petitioner was rejected is quashed -
Petltlon allowed. [Ashok Pateéria Vs. State of M.P.] ..1142

Krishi Upaj Mandi Adhinivam, M.P. 1972 (24 of 1973), Section
67— See — Civil Procedire Code, 1 908 Section 151 [Rashik Hasan Vs.
Nagar Nigam, Bhopal] . .. *69

‘Krishi Upaj Mandi (Allotment of Land and Structures) (M.P.)
Rules, 2009 — Rule 3(7) — Preference to old allottees — Object of sub-
'rule is to protect the existence of genuine llcencee traders by giving
due preference and also to prevent favoritism or nepotism to traders

" in the allotment of lands to them —Rule 3(7) of Rules;'is neither arbitrary

nor contrary to decision of Supreme Court in Labharam case— Petition
dismissed. [Mohd. Fareed Vs. State of MLP.] : (DB)...928

Land Acquisition Act (1 of 1894), Section 18 — Limitation —

' Provisions of Limitation Act do not apply to the application for making
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a reference to the Court. [Kashi Bai (Smt.) Vs. State of M.P.] ...1414

Land Acquisition Act (1 of 1894), Section 18 — Starting point
of limitation — Limitation starts running from the date of knowledge of
the essential contents of award — Date of award can not be construed
to be the date mentioned by the Land Acquisition Officer - Application
for reference rejected by Collector being barred by time but at the
same time Reference was made on the applications of other applicants
— Application for reference rejected by Collector being barred by time
without asserting the date of knowledge of award — Rejection of
application for reference not just and proper — Order of Collector
quashed — Reference with respect to the claim of the petitioners be
made to the Civil Court. [Kashi Bai (Smt.) Vs. State of MLP.] ...1414

Land Revenue Code (20 of 1959), Section 248 — See — Public
Trust Act, M.P. 1951, Section 27 [Bharat Kumar Patel Vs. Shri Ram
Janki Hanuman Mandir] ...1262

Land Revenue Code (20 of 1959), Section 250 — Alternative
Remedy — Petitioner has a remedy of restitution of possession under
the Land Revenue Code — He also has a valuable right to get the
decree executed under the Code of Civil Procedure — Merely because
the remedy under the Land Revenue Code is also available, his petition
can not be thrown. [Toran Singh Vs. Imrat Singh] ...1233

Limitation Act (36 of 1963), Section 5 — See — Municipalities
Act, M.P. 1961, Sections 26(2), 29(2) [Ravindra Chourasia Vs.
Ramashankar] ...1402

Limitation Act (36 of 1963), Section 5 — See — Panchayat Raj
Evam Gram Swaraj Adhiniyam, M.E. 1993, Section 122(2) [Mumbi Bai
(Smt.) Vs. State of M.P.] ...1164

Medical Jurisprudence, — Evidence Act (I of 1872), Sections 45 &
46 — Opinion of Expert — It can not be presumed that doctor is always a
witness of truth — Autopsy surgeon, experience of 25 years not noticed the
condition of changes in dead body (in eyes, skin, regormortis & muscular
elasticeity) after six hours of death — Nothing stated by Doctor in
postmortem report — Opinion given by the Doctor that the death is
homicidal not acceptable. [Praveen Kumar Vs. State of M.P.] (DB)...1327
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Mohemmedan Law ( of ), Sections 63, 65 — See — Succession
Act, 1925, Section 372 [Oliya Begum (Smt.) Vs. Abdul Rashid]
...1419

Municipal Corporation Act, M.P. (23 of 1956), Section 11(5) —
Caste — Respondent No.1 belonged to Mali Caste — Saini which is a
.sub-caste of Mali is included in the notification — Plea that respondent
No.1 being the member of Mali Caste is entitled to benefits of
reservation for Saini sub-caste not permissible — No evidence to show
that enlisted caste included some other caste would have been accepted
— Finding that respondent No.1 not entitled to seek his election from
reserved seat also affirmed. [Jagdish Kapoor (Mamaji) Vs. Dilip @
Banti Nagori] «.1393

Municipal Corporation Act, M.P. (23 of 1956), Section 11(5) —
‘Requisite Qualification — Caste — Petitioner, a returned candidate
belongs to Khatri by Caste—In view of explanation appended to Section
11A, only such castes as are notified under M.P. Lok Seva (Anusuchit
.Jatiyon, Anusuchit Jan Jatiyon Aur Anya Pichhade Vargon Ke Liye
,Arakshan), Adhiniyam, 1994 can be recognized for the purpose of
.election to the seat of a Municipal Councillor — Khatri does not find
place in notification — Election rightly set aside. [Jagdisk Kapoor
(Mamaji) Vs. Dilip @ Banti Nagori] «..1395

Municipal Corporation Act, M.P. (23 of 1956), Section 299-A —

Power can be utilized under this section when construction is made in

violation of act a rules or in public interest, but after due opportunity

“of hearing construction not found illegal — On the basis of sanction
.granted to petitioners permitted to make construction — Petition
allowed. [Rajesh Asnani Vs. State of M.P.] .-.883

Municipal Employees (Recruitment and Conditions of Service)
Rules, M.P. 1968 — Rule 51 — See — Municipalities Act, M.P. 1961,
Section 94(4) [Sujjet Kumar Nigam Vs. State of M.P.] ... 1257

Municipalities Act, M.P. (37 of 1961), Sections 26 & 22(a)(d) (i),
Civil Procedure Code (5 of 1908), Order VII Rule XI — Revision under
‘Section 26 — Election petition rejected as no cause of action disclosed
— Revision — Held — Rejection of nomination paper on the ground of
furnishing of wrong information or suppressing material information is
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not enforceable — Can not be a sufficient ground to challenge validity

of the election of a returning candidate — No interference require —
Revision dismissed. [Aziz Khan Vs. Akram Hussain] ...1391

Municipalities Act, M.P. (37 of 1961), Sections 26(2), 29(2),
Limitation Act (36 of 1963), Section 5 — Election Petition — Section 5
of the Limitation Act does not.apply to the filing of an election petition
under the Act. [Ravindra Chourasia Vs. Ramashankar] ...1402

Municipalities Act, M.P. (37 of 1961), Section 94(4) - M unicipal
Employees (Recruitment and Conditions of Service) Rules, M.P. 1968
— Rule 51 — State Municipal Service (Executive) Rules (M.F.), 1973 —
Appointment of the petitioner is made by the Municipality subject to
confirmation by the State Government — Rules 1973 are not applicable
to the petitioner who is holding the post of Sub-Engineer — He shall be
governed by the Rules 1968 being municipal employee — President-in-
council is having no power to impose the penalty on him — Resolution
imposing penalty passed by President-in-council and the order
communicating the same passed by the Chief Municipal Officer, are
without jurisdiction and per se illegal. [Sujjet Kumar Nigam Vs. State
of M.P.} | T L1257

Municipalities Act, M.P. (37 of 1961), Section 319(1) — Notice
under — Suit of the plaintiff was for declaration of title and perpetual
injunction which falls squarely within the type of suit contemplated under
Section 38 of Specific Relief Act 1963 — The bar contained in Section
319(1) has no application — Appeal dismissed. [Nagar Palika Parishad,
Mihona Vs. Ramnath] - ...1282

Narcotic Drugs and Psychotropic Substances Act (61 of 1 985),
Section 20(b)(i) — Sentence - Offence committed about 17 years back
— Appellant has already remained in jail for a period of 1 year & 4
months — Sentence reduced to period already undergone with fine of
Rs. 5,000/-. [Ramesh @ Durga Singh Lodhi Vs. State of M.P.] ...*67

Narcotic Drugs and Psychotropic Substances Act (61 of 1985),
Sections 20(b)(i), 35 & 54— Presumption— Appellant did not discharge
the onus of proof to rebut the presumption by showing that he had no
knowledge that sack kept in his house was containing ganja— Conviction
upheld. [Ramesh' @ Durga Singh Lodhi Vs. State of M.P.] e ¥67
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Narcotic Drugs and Psychotropic Substances Act (61 of 1985),
Section 52(4) — As S.H.O. himself effected the sé¢izure and arrest, the
provisions of Section 52(4) do not apply. [Ramesh @ Durga Singh Lodhi
Vs. State of M.P.] %67

. Narcotic Drugs and Psychotropic Substances Rules 1985 —
Taking of Sample — 1t is always desirable to prepare the panchnama
and to take sample at the spot itself — However, there is no express
legal bar to drawing of sample at a later stage, provided there are
justifiable and reasonable grounds to do so. [Ramesh @ Durga Singh
Lodhi Vs, State of M.P.] . %67

National Security Act (65 of 1980), Section 3(2) — Detention
Order — Activities of the detenue were prejudicial to public tranquility
and even tempo of life in society — Detenue has taken a life of crime
and has become a menace to society — Held — It justifies the detention
order — Acquittal from criminal cases had no dampening effect on his
criminal proclivity — Writ Petition dismissed. [Hari Prasad Mishra Vs.
District Magistrate, Indore] (DB)...1123

Negotiable Instruments Act (26 of 1881), Section 138 — See —
Criminal Procedure Code, 1973, Section 87 [Madhu Gupta (Smt.) Vs.
Veer K. Shrivastava] | ...1097

Negotiable Instruments Act (26 of 1881), Section 138 —
Signature — Courts below hold that there is no over writing and
difference of signature — Held — Defence that there was difference in
the signature of the applicant between the cheque and specimen
signature in the record of his Banker or the cheque was missed or
stolen are being after thought are not helping to the applicant — Revision
dismissed. [Dwarka Soni Vs. State of M.P.] ...1060

Panchayats (Appeal and Revision) Rules, M.F. 1995 _Rule 3 -
See — Service Law [Harish Chandra Yadav Vs. State of M.P.]
(DB)...1107

Panchayats (Appeal and Revision) Rules, M.P. 1995 — Rule 5 —
Power of Collector — Revision against order of Sub-Divisional Officer
filed before Collector, mentioning it as an appeal — Held — Merely
because the challenge was nomenclatured as an appeal, will not denude
the Collector of the power to hear the same. [Maya Devi (Smt.) Vs.
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State of M.P.] ...1214

Panchayats (Election Petitions, Corrupt Practices and
Disqualification for Membership) Rules, M.P. 1995 — Rule 7 — Security
Deposit — Petitioner filed Election Petition on 22.02.2010 alongwith
making the security deposit of Rs. 500/- — On 06.03.2010, the petitioner
filed an application and withdraw the Election Petition without any prayer
of refund of security deposit — On same day i.e. 06.03.2010, the
petitioner filed another Election Petition, but without making any
deposit of security deposit — Held — The amount deposited with the
first election petition can not be treated as deposit of security — Nothing
could be done except dismissing the election petition — Petition
dismissed. [Roopa Singh (Smt.) Vs. State of M.P.] ...1159

Panchayats (Election Petitions, Corrupt Practices and
Disqualification for Membership) Rules, M.P. 1995 — Rule 7 — See —
anchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993, Section 122
[Beena Pandey Vs. Mamta Devi] ..861

Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993 (1 of
1994), Sections 40 & 92 — Petitioner has been removed from the post
of Sarpanch — HELD - Legislature was not indicating that the two
enquiries be clubbed together which are to be conducted under section
40 and 92 of the Act - Authority could have initiated show cause notice
to the petitioner for misconduct — Application under section 92 was
required to be rejected, but for any reason the order section 40 of the
Act could not have been passed —~Without following the procedure of
enquiry prescribed order passed — Writ Petition Allowed. [Maya
Choudhary (Smt.) Vs. State of M.P.] ...895

Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993 (1 of
1994), Sections 86 (2) — See — Service Law [Ram Lakhan Vs. State of
M.P|] . *66

Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993 (1 of
1994), Section 122, Panchayats (Election Petitions, Corrupt Practices
and Disqualification for Membership) Rules, M.P. 1995 — Rule 7 —
Deposit of Security — Security amount deposited with Tahsildar instead
- of Specified officer(S.D.0.) due to non-availability of regular
Establishment/ court of S.D.0. — Deposit of security is mandatory and
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not the mode in which it is deposited — Election petition was rightly

held to be filed as per rules — Writ petition dismissed. [Beena Pandey
Vs. Mamta Devi] . ...861

Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993 (I of
1994), Section 122 — Proof of submission of election petition — Entry by
Prescribed Officer on the marginal note of election petition and specific
order sheets are sufficient proof of the date of filing and presentation by
concerned person. [Hanumant Singh Vs. State of MLP.] ... *58

Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993 (1 of
1994), Section 122 ~ Recount — Burden of Proof — Burden is on the
shoulder of election petitioner — Even weakness and defence can not
become substitute of proof required to be given by the election petitioner
—Evidence beyond pleadings is impermissible. [Hanumant Singh Vs.
State of M.P.] .. *58

Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993 (I of
1994), Section 122 — Recount — Recount cannot be ordered in a routine
and mechanical manner — In absence of specific pleadings supported

by contemporaneous evidence, recount is impermissible, [Hanumant
Singh Vs. State of MLP.] e *58

Panchayat Raj Evam Gram Swaraj Adhinipam, M.P. 1993 (1 of

1994), Section 122 — Secrecy of Ballot — Secrecy of ballot can not be

lightly tinkered in a democratic set up unless very specific pleading,

material facts and particulars are there in the election petition supported
bya proof of a very high degree. [Hanumant Singh Vs. State of M.P.]

... *58

Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993 (1 of

1994), Section 122(2) — Election Petition — Certificaté of declaration
of the result after notification was issued on 03.02.2010 — Limitation
was to be counted from that date — Election Petition was filed on
19.03.2010.with an application for condonation of delay — Held — The
only consequence of causing the delay in filing the election petltlon
would be its dismissal and nothing else — The entire proceedings of
election petition are thus vitiated. [Mumbi Bai (Smt.) Vs. State of M.P.]

' ..1164
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Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993 (1 of
1994), Section 122(2), Limitation Act (36 of 1963), Section 5 -
Condonation of delay — Delay caused in filing of the election petition
is not condonable as provisions of Section 5 of the Limitation Act would
not be attracted at all. [Mumbi Bai (Smt.) Vs. State of M.P.] ...1164

Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993 (1 of
1994), Section 122(2) — Limitation — The effective date for starting
limitation is the date of notification of the election. [Mumbi Bai (Smt.)
Vs. State of MLP.] : ...1164

Penal Code (45 of 1860), Section 84— Act of person of unsound
mind — Burden is on the accused to prove that she was insane at the
time of commission of offencé — The manner in which offence was
committed shows that at the time of incident the appellant was not insane
and she was knowing the consequence of her act — No question arises
for extending the benefit of Section 84 of L.P.C. [Meena Bai Vs. State

‘of M.P.] (DB)...1025

Penal Code (45 of 1860), Sections 95, 96 & 99 — Private Defence
of property — Number of forest offences registered against victim —
Appellant caused injury while protecting the property of the forest
department as he was working as Security Labourer/Guard — Appellant
acted in private defence of property — Entitled for acquittal. [Shivraj
Sahu Vs. State of M.P.] . *71

" Penal Code (45 of 1860), Sections 107 & 306 — Abetment to
commit suicide — Applicants, the in-laws of the deceased used to abuse
her and harass her although after partition, the deceased was living
separately in the same house along with her husband — Deceased
committed suicide by pouring kerosene oil — Just before the incident,
she was abused and beaten by the applicants — Held — Due to alleged
acts committed by applicants, the deceased committed suicide - Due to
alleged harassment, beating, abuse and torture, the deceased was
instigated and abetted to commit suicide — Charges were rightly framed
— Revision dismissed. [Bankelal Soni Vs. State of M.P] ...1434

. Penal Code (45 of 1860), Sections 107, 306 — Abetment to commit
suicide — Deceased under fear as extortion money Rs, 6,000/- was
demanded by applicants — Deceased consumed poisonous substance —

-y
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Held — Applicants by carrying out the extortion activities created fear
on the deceased to implicate him in murder case, so deceased was
abetted and instigated to commit suicide — Acts of applicants are
covered under “first and second ingredients of the section 107 LP.C” —
Revision dismissed. [Hyder Khan Vs. State of M.P.] ...1063

Penal Code (45 of 1860), Sections 147, 323/149 — Sentence —
Incident took place about 19 years back — Appellants are suffering the
meéntal agony of the present case and also do not have any criminal

antecedents — Sentence reduced to period already undergone. [Sunder
Lal Vs. State of M.P.] ...1313

Penal Code (45 of 1860), Section 177 - Major part of the cause
of action against all the petitioners had accrued at Kota, where most of
the alleged acts of cruelty were committed and on the other, no part of
cause of action against women petitioners had arisen at Jabalpur —
The Offence under Section 498-A of the IPC must be tried by a Court
at Kota and not by the Court at Jabalpur — Trial Magistrate directed
to return the complaint filed against the petitioners for presentation
before a Court of competent jurisdiction at Kota. [Mohani Mehrotra
(Smt.) Vs. Smt. Shilpi Mehrotra] S ...1099

Penal Code (45 of 1860), Section 302 — Circumstantial Evidence
= Appellant was seen for the last time in the company of deceased child
~Body of child was found in the box— Appellant also admitted her guilt
in her statement under Section 313 of Cr.P.C. — Trial Court did not

commit any error in convicting the appellant — Appeal dismissed.
[Meena Bai Vs. State of M.P.] _ (DB)...1025

Penal Code (45 of 1860), Section 302 — Death Sentence — Rarest
of Rare Case — Appellant and three deceased had consumed liquor and
chicken — They were intervened by security guard — Thereafter

appellant caused death of three deceased by cansing injury by means

of hammer — Held — It cannot be said that appellant has become
- hazardous to the Society and therefore, merely because he has
committed murder of three persons would not mean that extreme penalty
of death is to be awarded — Plurality of murder can not be a determining
factor in order to pass extreme penalty — Appellant having no criminal
history — Death sentence not confirmed — Appellant awarded life
imprisonment. [Jujhar Singh Vs. State of M.P.) (DB)...998

-
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Penal Code (45 of 1860), Section 302 — Evidence Act (1 of 1872),
Section 3 — Murder — Proof— Circumstantial evidence — Circumstances
proved against appellant are (1) There was strained relations between
the deceased and the appellant and, therefore, there was a motive to
kill the deceased (2) Deceased was last seen in the company of the
appellant in room Hotel which was bolted from inside (3) Police was
called on spot and the door of hotel’s room was broken open (4)
Deceased and accused were found lying on the carpet in injured
condition and deceased was succumbed to the injuries (5) Death of the
deceased was homicidal in nature (6) there was no sign of scuffle or
mark of sexunal assault on the deceased and no proof of theft of any
article from the room or any attempt in doing so (7) Topography of the
room excluded all possibility of any outsider entering into the room
and committed murder of the deceased (8) Explanation furnished by
the accused that some unknown person came and started assaulting
the appellant inside the room and when his wife came to rescue, then
they have also assaulted her, and fled away is patently false — Held —
The chain of circumstances proved by the prosecution clearly and
unerringly indicate that it was the appellant/accused only, who committed
the murder of his wife. [Anil Sharma alias Anil Namdev Vs, State of
M.P] ' (DB)...*53

Penal Code (45 of 1860), Section 302 — Minor injuries — Death
- due to asphyxia — Hanging — Two doctors performed post mortem, no
-opinion given for homicidal death — Oral and documentary evidence

not support the charge u/s 302 IPC — No cogent evidence — Conviction
u/s 302 set aside. [Praveen Kumar Vs. State of M.P.] (DB)...1327

Penal Code (45 of 1860), Section 302 — Murder — Appellant gave
solitary knife blow on the left side of neck below the ear resulting in
cutting of muscles of neck, carotid artery and trachea — Injury was
caused due to old enmity — Held — Enmity is established and particularly
looking to the nature of the injury on the neck it can be gathered that-
the appellant dealt the blow in order to commit murder as he brought
the knifé with him — Appeal dismissed. [Shivram Vs. State of M.P.]

' (DB)...1009

Penal Code (45 of 1860), Section 302 — Murder — Appellants
poured kerosene oil and put the deceased on fire — Deceased suffered
80% burn injuries — Executive Magistrate recorded dying declaration
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after obtaining fitness certificate from the Doctor — Another fitness

certificate was obtained after the recording of Dying Declaration —

F.I.R. lodged by deceased is also a Dying Declaration — Both the dying

declarations are reliable — Appellants rightly convicted under Section

302 — Appeal dismissed. [Gudda Alias Sultan Singh Vs. State of ML.P.]
(DB)...*57

Penal Code (45 of 1860), Section 302 — Murder — Deceased
suffered 80% burns upto her knees — She died because of septicaemia
caused due to antemortem injuries — Nothing on record that septicaemia
was not the result of the burn injuries — Appellants guilty of committing
murder — Appeal dismissed. [Gudda Alias Sultan Singh Vs. State of

M.P.] (DB)...*57
Penal Code (45 of 1860), Section 302 — See — Evidence Act,
1872, Section 3 {Vrijlal Ghosi Vs. State of M.P.] (DB)..." 1351
Penal Code (45 of 1860), Section 302 — See — Evidence Act, 1872,
Sections 3 & 27 [Premdas Ahirwar Vs. State of M.P.] (DB)...1381

Penal Code (45 of 1860), Sections 302 & 304 — Murder or
Culpable Homicide not amounting to murder — No enmity or motive
on the part of appellant to cause murder — Incident was sudden and
.none of the witness has spoken about the genesis of incident — However,
the circumstance indicates that the deceased had abused the appellant
and therefore, he picked up axe and assaulted him — As the appellant
dealt only one blow on the neck — Case falls within the ambit of Section
304 Part I1 — Appeal partly allowed. [Narayan Vs. State of M.P.]

(DB)...1376

Penal Code (45 of 1860), Sections 302, 304 Part-I — Culpable
Homicide — Appellant/husband and the deceased/wife were inside the
room at the time of the incident and the door of the room was bolted
from inside — The death of the deceased was homicidal in nature as a
result of injuries caused by sharp weapon and acid —Appellant in his
statement under Section 313 of the Cr.P.C. has not stated the fact that
there was quarrel took place between him and the deceased and on
account of sudden quarrel and in heat of passion, he himself caused
injuries to the deceased — Appellant must be held to cause death in
ordinary course of nature. [Anil Sharma alias Anil Namdev Vs. State



- INDEX 8

TgFifas sae afifafaa fear — o wavemr wirT o g Bue
Ffifeafea 817 @ Swia afra frar 1 ~ JReT gRT oS g TR g

A gfde ft v [q@ae Fum @ - < qeEiie sue Rivawia
2 — Jfarffrr ey 302 @ aafa sfrr w7 ¥ 9 9 TR — o @R |
(Ts=T 9% Yoo Riw fa. 7.y, gw) (DB)...*57

FUS IeaT (1860 FT 45), 1T 302 — g — YRA®T A9 Yoo aw
80 Fforerd wreft =ff — W e, yegqd wia @ty @ soo TR
M<Rifrn) 3 R g — afree w38 79 fr SNPET St 9
et @ Brer T gar a1 — e g/ 1ka vt B < — afia
iRv | (ST 5% Yeoud Rig A 9.9, ) (DB)...*57

TUS WGl (1860 BT 45), GRT 302 — & — Wy IRF77, 1872,
greT 3 (@terd | f3. 7.9, wrow) . (DB)...1351

U8 WRAT (1860 FT 45), €T 302 — 3 —~ wrEw FFRAFITH, 1872,
grrg 3 7 27 (3939 afdar 4. 7wy, wew) (DB)...1381

TU8 WIeaT (1860 BT 45), SINIY 302 T 304 — g7 T BT 71 B
& 7 I arar suerfers aria @ — afiareff #Y ok ¥ @ FIRT w9
maﬁs‘wﬁwmaﬁs‘ﬂ‘mmﬂﬁ—mmgs‘mvuﬁﬁ
AT S IR A A N we a1 duw @ — e, afeerfy g 2
ﬁqﬁ#maﬂa%mumaﬁ—mwaﬁaﬁmsm,m@m
Il AR 9 W gHar R XA — 1fF afaredl ¥ T W d9a @ 9w
ﬁ»‘mm—uwmsmwllaﬂqﬁ&rﬁ'm%.—mﬁaafm:#ﬁ[gl
(T fa. 7y, <roa) (DB)...1376

TUS WIeqr (1860 BT 45). SINTC 302, 304 #r7— I — "I Araaaer
— afrareft /ofd atr gfewr /o, ger @ W R @ w9 gl
At @ Rreaft JiEw @ 99 off — Rt Y fog Araay weu @ eft
W aRER TREAR 7 s @ w1k atel 3 e 5% off — ardremeff 4
THA. B G 313 @ FAT A0 FUT ¥ 4@ a7 & qqEAT 7P 9HD
3R AR@T & A9 st g Ak guEw gy I @ @R ArEer @ dear
¥, vu @ e 1 A9 SR F1 - afeel grr gl @ wm
.0 g SRG a1 B aeen 9 B o @iy @he et e
s TrRT 4. 7.y, ) - (DB)...*53



86 INDEX

of M.P.] . (DB)...*53

Penal Code (45 of 1860)] Section 302 or 304 Part I — Murder or
Culpable Homicide not amounting to murder — Deceased used te offer
pooja and was also blowing conch shell during dawn hours which was
disliked by appellant— On the date of incident appellant came out with
an iron rod and dealt a blow when the deceased was coming back after
offering pooja — There appears no previous enmity and the incident
had occurred all of a sudden on account of the blowing of conch shell -
Act of appellant falls within the ambit and scope of Section 304 partI -
Sentenced te 10 years R.I. [Chandrashekhar Vs. State of M.P.]

(DB)...1321

Penal Code (45 of 1860), Sections 302 or 304-II — Murder or
Culpable Homicide not amounting to murder — Deceased rushed to
the place of incident in order to save his son who was being assaulted
by fists by the appellant — Appellant gave solitary knife blow in the
abdomen of the deceased — Held — Act of appellant can be held to be
abrupt and sudden — It can not be held with certainty that he intended
to cause death of the deceased — Doctor has also not stated that injury
was sufficient in ordinary course of nature to cause death — Case falls
within the ambit of offence under Section 304-I1 — Appeal allowed
accordingly. [Hyder @ Munda Vs. State of M.P.] (DB)...1361

Penal Code (45 of 1860), Section 302 or 304 Part 11— Murder or
Culpable Homicide not amounting to murder — Daughter of the
deceased drove out a cow of the accused from her field and accused
manhandled her — Deceased came and indulged in grappling with
accused who had a gun — Accused and his father also received injuries
—Deceased died because of gun shot fired by appellant — Circumstances
show that appellant had no intention to commit murder of deceased —
In a sudden altercation, appeilant fired a singie shot — Appeliant liable
to be convicted under Section 304 Part II of LP.C. — Appeal partly
allowed. [Pawan Shukla Vs. State of M.P.] . (DB)...1019

Penal Code (45 of 1860), Sections 302, 304 Part II — Murder or
Culpable Homicide not amounting to murder — Panchayat was
convened and allegations of playing witcheraft was leveled against
deceased and other two ladies — Appellants started beating the ladies
by fists and blows — Deceased died due to the injuries sustained by her
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—Held — Deceased was old and frail women suffering from pneumonia
— Appellants knew that assault on her by fists and blows was likely to
result in her death — Appellants guilty of committing offence under
Section 304 Part II of LP.C. — Sentenced to 5 years R.I. and fine of Rs.
1,000— Appeal partly allowed. [Dhansampat Vs. State of M.P.]
(DB)...1032

Penal Code (45 of 1860), Sections 302, 304-B & 306 — Murder
or Dowry death — Deceased died an unnatural death by hanging — No
evidence that any injury was caused to deceased during her life time
leading to her death — Death of deceased could not be said to be covered
under Section 299 of IPC — Order framing charge under section 302
set aside — Charges under sections 304-B, 306 of IPC have rightly
been framed — Revision partly allowed. [Sanjay Mehra Vs. State of
M.P.} ...1430

Penal Code (45 of 1860), Section 304-B — Dowry Death — Proof

— Unless there is evidence to show that soon before death, victim was
subjected to cruelty by husband or in-laws in connection with demand
of dowry, conviction can not be based. [Santosh Singh Vs. State of M.P.]
...1339

Penal Code (45 of 1860), Section 304 Part-II — Culpable
homicide not amounting to murder - Temporary bridge of an inferior
quality was constructed on a river by the contractor under the
supervision of the applicant and others — Bridge fell down as Jeep was
passing through it — Seven persons died due to drowning — Offence
under Section 304 Part-II made out — Revision dismissed. [Badri Prasad

Tiwari Vs. State of M.P.] ...1423
Penal Code (45 of 1860), Section 304 Part II — See — Evidence
Act, 1872, Section 3 [Sunder Lal Vs. State of M.P.] ...1313

Penal Code (45 of 1860), Sections 304, 3044 — Culplable
Homicide or causing death by negligent act — Appellant a tattooist by
profession, undertook to cure deceased by making tattoos on his temples
and occiput —In the process, deceased sustained internal injuries and
was rendered unconscious — His son took him to Civil Hospital where
he was declared as brought dead —Held — Appellant had no intention to
cause death or knowledge that the injuries caused by him would be
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sufficient in the ordinary course of nature to cause death — Tattooing
on the vital parts viz. temples as well as occiput gave a proximate cause
of the death — Appellant ought to have been held guilty of causing death
by professional negligence, punishable under Section 304A of the Act
—Conviction under Section 304 Part II altered to Section 304A — Appeal
partly allowed. [Sukku alias Sukhrat Vs. State of MLP.] ...994

Penal Code (45 of 1860), Section 304 Part II or 324 — Culpable
Homicide not amounting to murder or simple injury — Prosecution filed
charge sheet under Section 302 — Appellant alleged to have caused
injury on the head from blunt side of Farsa— Other unknown co-accused
persons neither arrested nor identified — Deceased died because of
rupture of liver which is attributable to other accused person — Injury *
caused by appellant not responsible for death of deceased — Co-accused
persons have not been brought to books at all ~ Appellant can be
convicted only for offence under Section 324 of LP.C. — Sentenced to
imprisonment already undergone — Appeal partly allowed. [Mukesh

*'Vs. State of M.P.] ...1014

Penal Code (45 of 1860), Section 306 — Abetment to commit
suicide — Deceased died all of a sudden in suspicious circumstances in
her matrimonial house - Fact of death was informed by respondents to
parents of deceased — Any instance saying a lady Kali, Kaluti and
Jungali or such like words can not be said to be abetment — Appeal
dismissed. [State of M.P. Vs. Rubai Singh] 1372 ,

*Penal Code (45 of 1860), Section 306 — See — Criminal Procedure f
Code, 1973, Sections 226, 227 [Naval Kishore Sharma Vs. State of
M.P.] . ...1444"

Penal Code (45 of 1860), Section 307, Criminal Procedure Code,

1973 (2 of 1974), Section 227 - Attempt to murder — Framing of Charge

- Lacerated wound inflicted on the head from blunt side of Pharsi —

Doctor certified the injury as dangerous to life — Framing of charge

under Section 307 of I.P.C. upheld as grave suspicion of commission of
offence is prima facie made out. [Indar Singh Vs. State of M.P.] ,

...1451

Penal Code (45 of 1860), Section 307, Criminal Procedure Code;.
1973 (2 of 1974), Section 320 — Compromise of non-compoundable
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offence — Effect— Non compoundable offence can not be compounded
— However, the fact of compromise can be considered in awarding
sentence — Incident took place about 20 years back ~ Appellant was
19 years of age and has remained in jail for a period of 5 months —
Sentence reduced to period already undergone. [Anil Kumar Vs. State

of M.P.] ... *52
Penal Code (45 of 1860), Section 307 — See — Criminal Procedure
Code, 1973, Section 222 [Roop Singh Vs. State of M.P.] ...1048

Penal Code (45 of 1860), Sections 307, 323 & 324 — Attempt to
murder — Applicants armed with firearms and assaulted by base of
firearm but no grevious injury was caused to victim — No intention or
knowledge on the part of applicants to cause murder of victim is prima
facie established — No charge under Section 307 of IPC can be framed.
[Anil alias Noni Panda Vs. State of M.P.] ...1081

Penal Code (45 of 1860), Sections 307 & 324 —Attempt to commit
murder or simple injury — Incised wound found over left scapular region
measuring 8x4x6cm with foster, muscles, blood vessels and nerves cut
—No exact opinion regarding nature of injury stated by Doctor — No
fracture found — Alleged incised wound would be simple hurt and not
under Section 307 of I.P.C. [Shivraj Sahu Vs. State of M.P] ...*71

, Penal Code (45 of 1860), Section 307 or 325 — See — Criminal
: Procedure Code, 1973, Section 227 [Gulab Vs. State of M.P] ...1055

Penal Code (45 of 1860), Section 307, 326 — See — Criminal
Procedure Code, 1973, Section 222 [Ram Krishna Vs. Prabhu Baiga]
... %45

Penal Code (45 of 1860), Section 323 — Sentence — Incident
occurred about 18 years ago — Compromise has also been arrived at
between the parties — Sentence reduced to period already undergone
and fine amount is enhanced from Rs. 500 to Rs. 1000/-. [Phool Singh
Vs. State of M.P.] ) ...1368

Penal Code (45 of 1860), Section 323 — Sentence —Incident took
place in the year 2000 — Appellant do not possess any criminal
antecedent — Being first offender entitled to some lenient view in
imposition of sentence— Sentence reduced to period already undergone.
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[Pillu Alias Pyarelal Vs. State of M.P.] ...1309

Penal Code (45 of 1860), Sections 326 & 325/34 — Simple or
Grevious Injury — Complainant in the morning accompanied with his
son and others went to plough his field — Appellant with farsa and other
co-accused lashed with sticks and asked to stop ploughing — Appellant
gave blow of farsa in the occipital region to the complainant — Held —
Injuries are simple in nature as no bony injury was found, hence offence
u/s 326 IPC not made out — Injuries not grevious in nature hence 325
not made out — Appellant convicted under section 324/34 IPC — Appeal
allowed in part. [Ram Singh Vs, State of MLP.] ...1302

Penal Code (45 of 1860), Section 329 — Nature of Injuries — To
constitute offence under Section 329, nature of injuries should be
grevious — No bony injury was found — No offence under Section 329
made out. [Anil alias Noni Panda Vs. State of M.P.] ...1081

Penal Code (45 of 1860), Section 376 — Age — Father of
prosecutrix did not say about age — Ossification report says that
prosecutrix was found te be between 15-17 years — When two probable
circumstances are available, the Court is bound to adopt the view which
is favorable to the accused — Prosecutrix was aged about 17 years —
No offence under Section 376 of L.P.C. made out as prosecutrix was
consenting party. [Sukhdeo Vs. State of M.P, | ...1345

Penal Code (45 of 1860), Section 376 — Rape — Promise of
marriage — Prosecutrix already married — No divorce taken place
therefore, she can not remarry during subsistence of first marriage —
She developed physical relations with appellant voluntarily having the
knowledge that she being married with some other person could not
get marry with appellant - Prosecutrix was consenting party. [Sukhdeo
Vs, State of MLP.] ...1345

Penal Code (45 of 1860), Sections 376 & 450, Scheduled Castes _
and Scheduled Tribes (Prevention of Atrocities) Act (33 of 1989), Section
3(1)(xi)(xii} — Rape — Dehati Nalishi was recorded at the house of
Pradhan, in which factum of rape was not disclosed by prosecutrix —
Medical examination after 15 days of the incident — Prosecutrix version
was not in consonance with her earliest version — Maxim “falsus in
uno falsus in omibus” not applicable in India — Held — Offence of
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outraging modesty of prosecutrix established — Accordingly eonviction
under section 450 converted into 454 — Appeal partly allowed —
Conviction under Section 376 read with section 3(i)(xii) of Scheduled
Castes and Scheduled Tribes (Prevention of Atrocities) Act, 1989 set
aside, conviction under section 3(i)(xi) maintained. [Betu Vs, State of
M.P.] ...1290

Penal Code (45 of 1860), Section 376(2)(g) — Gang Rape — Evidence
of prosecutrix corroborated by testimony of mother and two other witnesses
who were immediately appraised of the incident — Delay of 26 hours in
lodging F.LR. is explained ~- Held — A very natural and probable version of
the prosecutrix was therefore, rightly accepted by the trial Judge — Appeal
~ dismissed. [Bablu Alias Dilip Vs. State of M.P.] ... %54

Penal Code (45 of 1860), Section 420 — Accuasation — Except
vague allegations lacking in material particulars, there is nothing in
the complaint to constitute the offence of conspiracy — Allegations in
the complaint are patently absurd and inherently improbable —
Complainant failed to make out a prima facie case — Dispute is of civil
nature and the impugned criminal proceeding appears to be frivolous,
vexatious and mala fide initiated with the oblique motive — Criminal
proceeding against the petitioners is quashed. JLML Limited Vs. Shri
Kailash Narain Rai] : ...1471

Penal Code (45 of 1860), Section 498 — Procedure — Trial Court
initially adopted the procedure prescribed for a warrant case instituted
otherwise than on a police report — Recorded evidence of respondent
and her witnesses at pre-charge stage — Instead of framing charge only
explained particulars of offence and thereafter converted the warrant
trial into summons trial — Held — Order explaining particulars of offence
set aside — Trial Court directed to frame chhrge of the offence and
afford them an opportunity to further cross examine the respondent .
and her witnesses. [Lakhpati Prasad Vs. Rajni Gupta] ...1464

* Penal Code (45 of 1860), Section 498-A — Cruelty — Specific
allegation that within 2 years of marriage, deceased was subjected to
cruelty by appellants for demand of dowry — Though trial Court has not
convicted the accused persons under Section 498-A IPC separately
but the High Court found them guilty and punished the accused persons
under Section 498-A. [Santosh Singh Vs. State of ML.P.] ...1339
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Penal Code (45 of 1860), Section 498-A — See — Criminal
Procedure Code, 1973, Section 320 [Chanda Bai (Smt.) Vs. State of
M.P.] ...1469

Police Regulations, M.P.— Clause 70-A — Promotion —~ Bravest
and Extraordinary Act — Superintendent of Police strongly
recommended the case of petitioner for the promotion on account of
his brave action as he shot down one dacoit — Recommendation
subsequently amended on the instructions of I.G. Police and petitioner
was left out and name of another Constable was recommended — Held
— Case of petitioner was arbitrarily rejected and is similarly situated
with the case of another Constable who was given promotion —
Respondents directed to consider the name of petitioner for out of turn
promotion. [Bhupendra Singh Tomar Vs. State of M.P.] ...1119

Precedent — Contrary View —1f the learned Single Judge was of
the view that the judgment passed in a previous case was not correct,
it was desirable for him as per the well accepted practice and in view of
the law laid down by the judgments to have referred the matter to
Hon’ble the Chief Justice for constitution of Larger Bench instead of
observing against a view taken in the previous case, which was having

“binding precedent. [Jodhraj Vs. Shri Bhuteshwar Mahadev Mandir
Trust, Mandsaur] (DB)...853

Preparation and Revision of Market Value Guideline Rules
(M.F.), 2000 — Rules 5 & 10 —-Non Compliance of ingredients — Even if
ingredients of Rule 5 and Rule 10 are not strictly implemented, it will
not render the ultimate determination of market value as illegal — A
discretion is vested with the authority to consider the aspects and
ingredients mentioned in Rule 5 — In the absence of pointing out any
violation of any mandatory, statutory provision, merely because another
view is possible, no interference can be made — Petition dismissed.
[Ramjilal Kulshrestha Vs. State of M.P.] ...1186

Press and Registration of Books Act, (25 of 1867), Section 8-B
—~ See — Criminal Procedure Code, 1973, Sections 195 & 340 [Ajay
Jha Vs. Late Shri Bisambhar Dayal Agrawal] ...1208

Prevention of Corruption Act (49 of 1988), Sections 2 & 19 —
Public Servant — M.L.A. is a public servant — Cognizance can not be



INDEX %
TUg WIETT (1860 T 45), ST 498—F — @@ — §v% yl»ar wiedr,
1973, grer 320 (A=< 913 (sfmf) 4. 7.9, Is3) ...1469

. gf%mf%ﬁmzr 4. — &8 707 — Yei~ila — ?ﬂf-'?#sﬁvaimm?ﬂr
Frd — gﬁﬂﬂm#mﬁmsﬁﬁﬁmﬁﬁﬁiﬁmmm
@ SRV SUS TSR @ fad Sue Amd @ gear ¥ RreRer @) -
ﬁiwﬁwaﬂmﬁﬁgm$ﬂﬁmwmﬁvmmﬁmnwm
areft B qTeY Y@ T AR I aras @ AW @ Rl w9t T -
FRPERY ~ I BT e 7T v @ adier frar I ek e
ares R gai=y @ 1€ 3 A @ wamar fRea @ - gl &t
Il @ o & A Be @ =it @ o R ¥ a9 @ fad Pefdra
foar 1 (A= fug ot fa. 2y, ud): ' ...1119

g7 frofg — faviet gfewio —. afg fagm voa =T 39 97
$ﬁﬁ1ﬂﬁﬂﬂﬂmﬂﬁﬁﬂﬂﬁﬁﬂﬁﬁmﬁmﬂ
“garr ¢d fofat grT whaiRa faftr 1 qfe € gew A BT TS T
ﬁ‘q_qﬁmg@mﬁfaﬁmﬁﬁwﬁmmmmm
gdadf gavor F o T gRewvr o aeaerd qd Frofa on & fem
aﬂﬁﬂmmﬁﬁmﬁl(\ﬁmﬁ A TR AwRT kR g,
qa‘a‘i“\r) (DB)...853

anﬁﬁmﬁﬁvgﬂ#ﬂﬂﬁ@*ﬁﬂ#ﬁy} 2000 —
a7 5 7 10 — geasrT #7 FA7TGT — Atk Fraa 5 7 FrIw 10 @ aest
-mﬁwﬁwaﬁmwmtﬁquﬂma{ﬁmﬁaﬁw
srder 7w — P 5 ¥ SfeifRed weel @ TRgal ) AR 5 @
fog et v TR fifg @ < e ameras, srEh sues @
B¢ Seaud AT 3R 9 91 |, mwﬁﬂnﬁfaﬂrq&aﬁwwm
%aﬁéaﬁ&?qﬁﬁﬁrmmm W'@Tﬁﬁfl(mﬁﬁmmaﬁw
fa. 7.9. 3157) ' 4 ..1186

v v gwae ?ﬁﬁ‘ﬁ?ﬁﬁ"ﬂ sl (186‘7 eﬂ\zs) grer 837 7a
- myﬁrarwf"m 1973, SITVTY 195 7 340 (Frorg = fa. . mﬁwmr
ERIC AL LT ) B , 1208

_ wwﬁmaﬂ%ﬁw(maa zﬁug) mwvzarm—m‘a:'vi‘aa'
— PAyEy. % daw B - A0 B ava ¥ wurd Tel faar o wwan)



100 INDEX

taken in absence of sanction. [State of M.P. Vs. Nanhe Singh]
(DB)...1073

Prevention of Corruption Act (49 of 1988), Sections 7, 13(1)(d)/
13(2) —- Complaint of bribe — Appellant (Head Constable) caught red
handed taking bribe — All ingredients present to constitute offence —
Bribe money was also seized from possession of appellant — No
satisfactory explanation by accused that how the bribe money was
received by him — Prosecution proved its case — Appeal dismissed.
[Subhash Chandra Joshi Vs, State of M.P.] (DB)...*73

Prevention of Corruption Act (49 of 1988), Section 13(1)(d) -
. Defence — Probable — Appellant took a defence that the complainant
entered inside his office in his absence and put the currency notes in
the pocket of his coat which was hanging on his chair — The fact that
members of raiding party asked the complainant about the money
instead of appellant further corroborates the defence — Appellant had
also examined office peon in his defence — Defence taken by appellant
was probable — Prosecution failed to prove the guilt of the appeliant —
Appeal allowed. [Ram Mohan Agrawal (Dead) Through L.Rs. Vs, State
of MLP.] (DB)...*46

Prevention of Corruption Act (49 of 1988), Section 13(1)(d) -
Demand — Appellant demanded Rs. 1 lacs — Appellant accepted amount
of Rs. 45,000 — Since, the amount was quite huge it can be inferred
that some settlement must have been arrived between appellant and

éonjplainant when he handed over the treated currency notes of Rs.
45,000/-. [Surendra Trivedi Vs. State of M.P.] * (DB)...*74

Prevention of Corruption Act (49 of 1988), Section 13(1)(d) —
Illegal Gratification — Members of the raiding party were standing on
the ground floor whereas the complainant had gone to the office of the
appellant which is situated on the first floor - Complainant was not
accompanied by any member of raiding party — Complainant had -
" sufficient time to come in contact with treated currency notes — If the
complainant shakes his hands with the appellant, certainly the particies
of phenolphthalein powder will fall on the hands of appellant. [Ram
Mohan Agrawal (Dead) Through L.Rs, Vs. State of M.P.] (DB)...*46

Prevention of Corruption Act (49 of 1988), Section 13(1)(d) —
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Illegal Gratification — Treated currency notes were handed over to
the appellant at his residence which were recovered from his possession
- Appellant was holding responsible post of Building Officer —He was.
authorized to sanction maps of buildings etc and to take necessary
action against illegal construction including demolition of such structure
— Appellant had also given a show cause notice to the complainant
against illegal construction — In order to satisfy the lust of his lure,
appellant called the complainant at his official residence repeatedly —
Circumstances show that the appellant had made demand of bribe and
had also accepted the same — Appeal dismissed. [Surendra Trivedi Vs.
State of M.P.} (DB)...*74

Prevention of Corruption Act (49 of 1988), Section 13(1)(d) ~
Surveillance or Shadow Witness — Presence of Surveillance or Shadow
witness is very much essential to prove what actually transpired at the
time of transaction of bribe. [Ram Mohan Agrawal (Dead) Through
L.Rs. Vs, State of M.P.] . - (DB)...*46

Prevention of Corruption Act (49 of 1988), Section 13(1)(d) -
Tape Recorder — Admissibility — It is not proved that the voice containing
in cassette of the tape recorded is of appellant and complainant by any
scientific means and is tallying with admitted voice of appellant and

complainant — No reliance can be placed on said electronic evidence.
[Surendra Trivedi Vs. State of M.P.] (DB)...*74

Prevention of Corruption Act (49 of 1988), Section 13(1)(d)(e),
Criminal Procedure Code, 1973 (2 of 1974), Section 300 — Double
Jeopardy — C.B.I. registered one case under Section 13(I)(e) of Act,
1988 — Another case was registered under Section 13(1)(d) of Act, 1988
for having issued forged fitness certificates after 6btaining illegal
gratification — Applicant pleaded that as charge sheet under Section
13(1)(d) has already been filed therefore, prosecution of applicant under
Section 13(1)(e) bad — Held — Section 300 would apply only when 2
person has been tried once and convicted by Court of competent
jurisdiction — As trial of any of the case has not been completed
therefore, this provision would not apply — Although the offence remain
criminal misconduct by public servant but the constituent ingredients
of both the offences are different — Applicant ¢an be prosecuted for
both the offences — Revision dismissed. [B.K. Sahoo (Dr.) Vs. Central
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Bureau of 'Investigation] ' (DB)...1077

Preventwn of Corruption Act (49 of 1988), Section 19 —
Cognizance — Once cognizance is taken, the Trial Court can not recall
or review. the same. [State of M.P. Vs. Nanhe Singh] (DB)...1073

Prevention of Corruption Act (49 of 1988), Section 19 —
Cognizance — Respondent was public servant when the cognizance was
taken — Taking of cognizance against sitting M.L.A. in absence of
sanction was incompetent and illegal — Trial Court may consider the
question of taking cognizance afresh in case requisite sanction is
obtained or it is established that need of sanction for taking cognizance
is no longer an essentiality. [State of M.P. Vs. Nanhe Singh]

(DB)...1073

Prevention of Food Adulteration Act (37 of 1954), Section 13(2)

— Forwarding of Report of Public Analyst — Sample of ‘Tomato
Ketchup’ was found adulterated vide Public Analyst Report dated
23.02.2010 — The declaration made on labei of Ketchup disclosed that
the Ketchup was ‘best before 6 months’ from January 2010, the months
of manufacture — Notice u/s 13(2) was sent to the petitioner only after
filing of the complaint before the Court on 29.07.2011 - Held — Notice
U/S 13(2) of the Act along with the copy of the report of the Public
Analyst was forwarded to the petitioner a year after the expiry of the
shelf life of the sample — In'such a situation, where no order of conviction
can'be recorded on the basis of the report, the proceedings are liable
to interfered with — Petition allowed. [Prahlad Gattam Vs. State of MLP.]
' <. 1454

Public Service (Promotion) Rules, .M.P. 2002 — Rule 6 —
Promotion — Seniority subject to suitability — Assessment of
comparative merits of candidates is impermissible. [Ram Bharose
Kamal Vs. State of M.P.] L1181

. Public Service (Promotion) Rules, M.P. 2002 — Rule 6(7) —
Power of D.PC. to declare a candidate fit or not fit — Minute reading
of rule shows that DPC is empowered to declare the candidate as fif or
not fit on the basis of his service record. [Ram Bharose Kamal Vs.
State of M.P.] . ...1181
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Public Trust Act, (M.P) (30 of 1951), Section 26(2) —Application
to Court — If the Registrar exercises power under sub-section (2) by
moving an application he is required to furnish an opportunity of being
heard to the working trustees which is missing in the facts of the present
case. [Shivnarayan Mahant Vs. Registrar, Public Trust] . *70

Public Trust Act, (M.P.) (30 of 1951), Sections 26(2), 27— Power
of Court - On receiving rival application/objection for appointment of
Managing Trustee and Trustee and proper management of trust
property the Registrar Public Trust, made a reference to the Court on
three issues — The Court there upon passed the order appointing /
nominating the trustees and regarding management of property —Held
—Such direction is akin to the provisions of sub section 2(b) of Section
27. [Bharat Kumar Patel Vs. Shri Ram Janki Hanuman Mandir]

..1262

.. Public Trust Act, (M.P) (30 of 1951), Section 27, Land Revenue
Code, M.P. (20 of 1959), Section 248 — T; respasser of Trust Property —
Even the trespasser can not be evicted forcibly without following due
process of law — Direction issued by the reference court is modified to
the extent that the Registrar Public Trust shall initiate the action against
the appellant under Section 248 of the Code and take over the
possession of the immovable property by affording an opportunity.
[Bharat Kumar Patel Vs. Shri Ram Janki Hanuman Mandir] ...1262

Pujari — Discontinuance of — Gram Panchayat — Unanimous
decision to discontinue a Pujari after satisfying itself — Temples were
initially maintained by the grant given by erstwhile State but after
independence the powers were given to Gram Panchayat — Gram
Panchayat is best judge to decide the suitability of Pujari for the purpose
of his continuance. [Kailash Narayan Dubey Vs. State of M.P.]...916

Pujari — Discontinuance of — Reasons — Gram Panchayat
satisfied itself by assigning either serious reasons for discontinuance
of Pujari — No fault car be found in said decision, even if Petitioner’s
sons were acquitted in an offence under Section 376 of I.P.C. - The
prosecutrix turned hostile, who was wife of the real brother of petitioner,
no interference is called for. {[Kailash Narayan Dubey Vs. State of M. P.]

..916
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Pujari — Discontinuance of — There is no Constitutional or
statutory ‘provision to determine service condition etc. of Pujari —
Neither there is any contract of service ~ Petitioner has no vested
legal or constitutional right to continue. [Kailash Narayan Dubey Vs,
State of ML.P.] «.916

Pujari — Duties — Income and Expenditure — As Pujari is
custodian of a public temple, therefore, he is bound to disclose it to
Gran Panchayat and State Officials— Conduct of petitioner deprecated
for not disclosing the account — Petitioner directed to submit entire
record of his income expenditure and financial status within a period of
7 days — Petition dismissed [Kailash Narayan Dubey Vs. State of MLP.]

 ..916

Pujari — Misconduct — Conduct of Pujari can not be compared

- with a public servant —~ His conduct should be like a saint — Religious

history traced which shows that Pujari enjoys a very high position in

the mind of people in Indian Society which can not be equated with’
Civil Post holder — His conduct should be, therefore, in consonance

with the said decision. [Kailash Narayan Dubey Vs. State of M.P.]
. , ...916

Ra:lways Act (24 of 1989), Section 106(3) — Réfund of
Overcharge —Rakes were booked for transportation of cement and the
petitioner paid freight - Cement were transported through a shorter
route — The difference of amount/excess amount charged for aforesaid
kms, which was claimed as refund — The claim was repudiated on the
ground of delay — Held — Even a case where refund of excess amount
paid towards the freight the same would be a refund of overcharge and
is governed by the provisions under Section 106 of the Act—The right
of the petitioners’ claim for refund of time barred dues towards
overcharge being covered by the notification dated 11.01.1995, the
respondents were not justified in not referring the same to the General
Manager who was empowered to decide the time barred claim. [Malhar
Cement (M/s.) Vs. Union of India] C . *59

Rewa Revenue and Tenancy Code ( of 1935), Section 48(1) -
See — Hindu Succession Act, 1956, Section 8 [Vlrendra Kumar Dwivedi
Vs. Tirath Prasad] ...1286
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Scheduled Castes and Scheduled Tribes (Prevention of
Atrocities) Act (33 of 1989), Section 3(1)(iv) and (x) — Insult and
dispossession — Nothing has been stated by complainant that abuses
were hurled on the basis of caste — Further there is no evidence to
show that a member of SC/ST was dispossessed from the field — Nothing
has come on record to show that the appeilants have acquired or
cultivated the land owned or possessed by complainant — No offence
under Section 3(1)(iv)&(x) of Act, 1989. [Phool Singh Vs. State of M.P.]
T ..1368

Scheduled Castes and Scheduled Tribes (Prevention of
Atrocities) Act (33 of 1989)] Section 3(1)(x) — Prosecution failed to
prove the caste of victim by any cogent and reliable document issued
by competent authority — By mere oral deposition of witness, this fact
would not be deemed to be proved — Appellant acquitted from charge
under Section 3(1)(x) of Act, 1989. [Pillu Alias Pyarelal Vs. State of
M.P.] o ...1309

Scheduled Castes and Scheduled Tribes (Prevention of
Atrocities) Act (33 of 1989), Section 3(1)(x) — See — Criminal Procedure
Code, 1973, Section 194 [Rattiram Vs. State of ML.P.] (8C)...*47

, Scheduled Castes and Scheduled Tribes (Prevention of
Atrocities) Act (33 of 1989), Section 3(1)(xi) — In order to prove caste
of prosecutrlx, no admlsmble evidence or documents issued by
competent authority appomted for that purpose has neither been placed
on, record nor proved the same — Merely on the basis of oral deposition
of prosecutrix and witnesses, it can not be deemed that prosecutrix

belonged to community covered under the Act. [Munna @ Mahendra
Vs. State of M.P.] ' . vea¥62

Scheduled Castes and Scheduled Tribes (Prevention of
Atrocities) Act (33 of 1989), Section 3(1)(xi)(xii) — See ~ Penal Code,
1860, Sections 376 & 450 [Betu Vs. State of M.P.] -.1290

Scheduled Castes and Scheduled Tribés (Prevention of
Atrocities) Act (33 of 1989)] Section 3(2)(v) — Victim has not stated

that she is a member of S.C./S.T. — Victim has also not stated that

Bhanumati Caste belongs to S.C./S.T. — No document is proved to
indicate that persons belonging to Bhanumati Caste are of S.C./S.T. -

&
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Even it is not proved that appellant is not the member of S.C./S.T. or
the offence was committed because the victim belongs to S.C./S.T. -
Offence under Section 3(2)(v) of Act, 1989 not proved. [Pappu Alias
Bharat Singh Vs. State of MLP.] . . (DB)...*64

Service Law — Appointment — Details of Criminal Case —
Petitioner provisionally appointed to post of Sub Inspector/Executive
in CISF — On requiring to fill up the attestation form, the petitioner
submitted complete details of the criminal case which was pending
against him and reasons of acquittal, but he did not supply the copy of
order of acquittal — — Held — Verification form does not prescribe that
"document in this regard be also filed — Thus, merely because petitioner
has not filed his acquittal order, this can not be said that pefitioner has
violated clause-8 of verification form —Reason assigned for rejecting
the appointment order is arbitrary and capricious in nature - Petition
allowed [Vinod Jayant Vs. Union of India] e ﬁ"- 1175

Service Law — Appointinent — Non-Jom der of selected
Candidates — Six posts were kept vacant in compliance of interim order
— Even in absence of selected candidates, relief can be granted - Writ
Petition do not suffer from vice of non-joinder of necessary pa_rty. [Anil
Bhatt Vs. State of ML.P.] _ . ..1146

Service Law — Appointment of Panchayat Karmi - Appomtment
of appellant as Panchayat karmi was set aside on the grounds (i) there
were other candidates who were higher in merit than the appellant, and
(ii) that the appellant was convicted for offences under Sections 294,
341, 323, 324 and under Section 3(1)(x) of the Scheduled Castes and
Scheduled Tribes (Prevention of Atrocities) Act— Order was challenged
by the appellant on the grounds that () the appeal at the instance of
respondent No. 5 was not maintainable (b) that at the time when the
appellant was appomted on the post of Panchayat Karml, there were
- mo rules governing the service eondltlons of Panchayat Karml and,
therefore, the appointment of appellant who is an ex-convict or was not
the most merltonous ‘was not barred under any rule — Held — Even
there were no service rules at the relevant time an officer, authority or
body providing public employment must act in a rational, fair and
‘reasonable manner — The Public appointment can not be permitted to
.be made at the whims and caprices,of the appointing authority — The
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suitability.of candidates for appointment to be a public post must be

adjudged on the basis of rational and reasonable criteria — Appeal
dlsmlssed [Harish Chandra Yadav Vs. State of M.P.] (DB).. 1107

Serwce Law— Appomtment of Panchayat Karmi — Selection of
respondent No. 8 as Panchayat Karmi by the Panchayat on basis of
majority was not in consonance of the policy of the State Government
—The order of Collector setting aside the appointment can not be faulted
with. [Maya Devi (Smt.) Vs. State of M.P.] ...1214

Service Law —Appointment — Regularisation is not a permissible
mode of appointment, when rules prescribe a procedure of appointment/
promotion —Induction can be made only as per those rules. [Ram Kumar
Banshander Vs. State of MLP.] . ¥65

Service Law — Cancellation of Appointment — On the basis of

" thié enquiry report against the petitioner the Collector recorded findings

and cancelled the appointment as Contract Teacher — Petitioner
challenged the order and submitted that he was condemned and visited
with an adverse order, without affording him an opportunity of hearing
— Held — Incumbent has failed to prove the prejudice caused for non
ai‘fo:‘ding an opportunity of hearing — No interference is evincible -
Petition dismissed. [Chakresh Kumar Jain Vs. State of MLP.] ...1251

Service Law — Civil Services (Classification, Control and Appeal)
Rules, M.P. 1966 — Rule 9(1} — Suspension — Appellant, posted as Chief
Maunicipal Officer and a charge sheet was filed against him under Sections
420,409, 467 & 120-B of IPC and Section 13(1)(d) & 13(2) of the Prevention
of Corruption Act — Pursuant to this he was placed under suspension —
Héld — The case of the appellant falls under first proviso to Rule 9(1) of
the Rules 1966 which is mandatory in nature— The appellant was required
to be and has rightly been placed under suspension immediately on filing
of a charge sheet against him — Writ Appeal dismissed. [A.P. Singh
Gaharwar Vs, State of ML.P.] (DB)...*31

Service Law — Compassionate appointment — Successmn Court
answered the legitimacy of petitioner No.1’s marriage with the
deceased ehlployee, in her favour — The petitioner gets priority right
for appointment on compassionate ground — Appointment given to
respondenf No. 4 (Son of Second Wife) is lllegal [Surendra Shrivastava
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Vs. The General Manager] ...1244

Service Law — Constitution — Article 226 — State Bar Council
M.P. Service Rules, 1975 — Rule 5 — Writ of Mandamus — Termination
of extended service — Petitioner attained the age of superannuation on
30" April, 2010 and was granted extension upto 30.04.2011 — On
30.04.2011 his extended service also came to an end and between 30
April, 2011 upto 04.09.2011, there was no order continuing him in service
i.e. there was no contract of service subsisting as per law — Held —
Once the contract of employment came to an end on 30.04.2011, the
resolution of the Bar Council dated 04.09.2011 could not extend the
service of the petitioner — The decision of the Council is a nullity and is
unsustainable — The petitioner can not be deemed to be in service after
30.04.2011 — There could not be extension of a service which had already
come to an end on 30.04.2011 — Court can not issue any mandamus for
treating the petitioner to be in service — Petition dismissed. [Rajendra
Jain Vs. State Bar Council of M.P.] ...1196

Service Law — Departmental Enquiry — Application for
adjournment — Employee sent telegram, registered letters requesting
adjournment of enquiry on the ground of ailment — Later on also
submitted application for recalling exparte order pregnant with medical -
certificate —- Held — When adjournment is sought on medical ground
whether or not it is accompanied by medical certificate, in the interest
of justice, time should be granted. [Bhawani Shankar Singhal Vs, State
of M.P.] , ...*55

Service Law — Development Authority Services (Officers and
Servants) Recruitment Rules, M.P. 1987 — Promotion on the post of Sub-
Engineer— Can be made only as per the method prescribed in the rules —
Rules prescribed a method by direct recruitment and promotion — Other
methods are accordingly barred — Petitioner is senior to respondent No.3
on the feeder post, he was having requisite experience and eligibility to be
considered on the promotional post of Sub-Engineer — Filling up the post
of Sub-Engineer by way of regularization is impermissible in law. [Ram
Kumar Baishander Vs, State of M.P.] .0 %65

Service Law —~ DPC proceedings — Judicial Review — Scope of
Judicial Review is limited to the extent of violation of statutory provision
or where the proceedings are contrary to the Wednesbury Principles.
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[Ram Bharose Kamal Vs. State of M.P.] ...1181

Service Law — Increment - Respondent was appointed as A.G.-
3 —In his order of appointment a condition was imposed to pass Hindi
Typing Examination within two years with a further stipulation that only
after one year of passing of such examination he will be entitled for the
benefit of regular increments —Thereafter, on his passing of Hindi
Typing Examination, the appellant released the regular increments
payable after passing of the examination — Held — Passing of typing
examination being not essential qualification for the purpose of
recruitment, the imposition of stipulation of passing of the Hindi
Typewriting Examination as pre-requisite condition for release of the
increment can not be said to be justified — The said condition can not
be made basis to deny the benefit of regular increments after one year
from the date of his initial appointment — Appeal dismissed. [State of
~ ML.P. Vs, Onkar Lal] (DB)...1105

Service Law — Panchayats (Appeal and Revmon) Rules, M.P. -
1995 — Rule 3 —~Appointment of Panchayat Karmi — Appeal Against —
Person aggrieved — Appellant was appointed as Pachayat Karmi vide
order dated 11.08.2007 — Appeal before S.D.O. filed by ‘I’ was dismissed
— A revision preferred by respondent No. 5 before Additional Collector
was also dismissed — The respondent No. 5 challenged the order in
appeal before the Additional Commissioner — Held — An appeal under
Rule 3 can even be preferred by any person aggrieved — Order passed
by the Additional Commissioner can not be said to be without
jurisdiction. [Harish Chandra Yadav Vs. Stateof M.P.]  (DB)...1107

Service Law— Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P,
1993 (1 of 1994), Section 86(2) — Appointment of Panchayat Karmi —
Local Resident— Circular dated 13.08.2007, does not create any bar for a
candidate who is not a local resident of Panchayat for which the Panchayat
Karmi is to be selected. [Ram Lakhan Vs. State of M.P.] ... %606

Service Law — Panchayat Raj Evam Gram Swaraj Adhiniyam,
M.P. 1993 (1 of 1994), Section 86(2) — Appointment of Panchayat Karmi
~ Panchayat was required to appoint Panchayat Karmi within 7 days
from 01.12.2007 — Panchayat failed to discharge the duties within the
time stipulated by the prescribed authority — It was then beyond the
powers of the Gram Panchayat to have passed resolution on a
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subsequent date —The resolution thus passed on 25.12.2007 by Gram
Panchayat was without any autherity and was thus, non est. [Ram Lakhan
Vs. State of M.P.] . . *66

Service Law — Promotion — Power of DPC fto fix a criteria for
assessment—DPC has power to fix a criteria to decide whether employee
is fif or not fit. [Ram Bharose Kamal Vs. State of M.P.) ...1181

Service Law — Promotion — Right of Promotion — Seniority
subject to suitability — One has only a right of consideration — Promotion
depends on his suitability which is to be assessed by DPC. [Ram Bharose
Kamal Vs. State of M.P.] CL.1181

Service Law — Punishment — In departmental enquiry, the
petitioner was found guilty of concealing the fact that he was under
detention (jail) for a week and he also submitted false medical certificate
for this period — The order of dismissal from the service would not be
said to be shockingly disproportionate — Petition dismissed. [Rajeshwar
Rao Vs. Union of India] (DB)...1218

Service Law — Recruitment Process — Criteria — Selection
Criteria has to be prescribed in advance — After process of selection is
over, criteria for sclection can not be changed. [Anil Bhatt Vs. State of
M.P.] ...1146

Service Law — Recruitment Process — Minimum Qualifying
Marks — Requirement of Minimum qualifying marks for written
examination and interview was fixed by resolution which was passed
before the commencement of selection process — Candidature of
candidates was assessed on the basis of uniform criteria — Petitioners
have not alleged any arbitrariness or bias in the process of selection —
No prejudice caused to petitioners — No interference called for —
Petition dismissed. [Jageshwar Prasad Raidas Vs. M.P. State Electricity
Board] . ...1150

Service Law = Recruitment Process — Qualifying Marks —
Qualifying marks can be prescribed for written examination as well as
for interview — However, such marks have to be prescribed in advance
before the commencement of selection process. [Jageshwar Prasad
Raidas Vs. M.P. State Electricity Board] ...1150
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Service Law — Recruitment Process — Short listing of Candidates
— Short listing can be done on the bhasis of administrative instructions
and the minimum qualifying marks can be prescribed for written
examination as well as for interview provided the action is bonafide
and reasonable. [Jageshwar Prasad Raidas Vs, M.P. State Electricity
Board] ...1150

Service Law — Recruitment Process — Where Statutory Rules
prescnhe, the prescrlptlon of minimum qualifying marks for viva voce,
thé same should be mentioned in the advertisement. [Jageshwar Prasad
Raidas Vs. ML.P. State Electricity Board] ...1150

Service Law — Regularization of Service — Petitioner was
appointed as daily rated employee on the post of Chowkidar ~
Overwhelming material to hold that he is senior to respondent No. 5
who was regularized on 01.01.1990 — Held — Respondents No. 1 to 3
are directed to regularise the services of petitioner w.e.f. 01.01.1990 .
alongwith difference of wages to be paid to the petitioner — Petition
allowed. [Santosh Kumar Vishwakarma Vs. M.P. Housing Board]

...1156

Service Law — State Bar Council M.P. Service Rules, 1975 —
‘Writ of Mandamus —Termination of extended service — Misjoinder of
parties — Chairman terminating the extended service of petitioner —
Individual Members of the Bar Council impleaded as party — They
were not required to be impleaded — But on said ground the petition

can not be dismissed. [Rajendra Jain Vs. State Bar Council of MLP.).

+..1196

“Specific Relief Act (47 of 1963) — Suit for declaration — Suit for
declaration of right in joint family property is maintainable without a
separate prayer for consequential relief of possession — Bar of Section
34 of Act, 1963 not attracted. [Pheraniya Vs. Maujilal] ...968

Specific Relief Act (47 of 1963), Section 6 — Suit for recovery of
possession — Plaintiff/respondent claimed title on the basis of an
unregistered sale deed — Provisions of Act, 1963, Registration Act, Indian
Stamp Act, and Contract Act are not to be ignored — Nothing on record
that respondent No.1 was in lawful possession of the property — No decree
can be drawn in her favor. [Aruna Gautam (Smt.) Vs. Smt. Arti] ...1410
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Specific Relief Act (47 of 1963), Section 6 — Suit for recovery of
possession — Provisions of Section 6 are attracted only if a person is
dispossessed of immovable property of which he is legal owner or is in
possession of the said property by virtue of law. [Aruna Gautam (Smt )
Vs. Smt. Arti] ..1410

Specific Relief Act (47 of 1963), Sections 16 & 20 — Readiness
and Willingness — Agreement containing a stipulation that to get the
sale deed executed it is necessary that plaintiff should obtain permission
from the Gram Panchayat for construction and should raise some
construction — The plaintiff neither obtained any permission from the
Gram Panchayat for construction nor raised any construction on the
plot — Nearly after a period of three years from the date of execution
of the agreement, the plaintiff for the first time sent a notice — No
averment in plaint that plaintiff made any effort for execution of the
sale-deed from the date of execution of the agrecment till notice was
sent — In plaint, the plaintff has merely stated that he-is ready and
willing to deposit the balance of amount of sale consideration in the
CCD as and when the Court passes an order in this regard — Held —
Plaintiff has neither pleaded his readiness and willingness to perform
his part of the contract nor has proved the same — Merely because
maximum part of the sale consideration has been paid by the plaintiff,
it can not be inferred that plaintiff is ready and willing to perform his
part of the contract. [Ashish Kumar Vs. Smt. Rukmani Devi] ...1275

State Bar Council Service Rules, M.P. 1975 — Rule 5 — See —
Service Law [Rajendra Jain Vs. State Bar Council of ML.P.] ...1196

Succession Act (39 of 1925), Section 372 — Mohemmedan Law,
Sections 63, 65 — Succession Certificate— Female died leaving husband
and other heirs — Parties governed by Hanafi Law of Inheritance —
Husband would be entitled to % share and rest % share will be devolved

in between the mother and other legal heirs treating it as residuary
share. [Oliya Begum (Smt.) Vs. Abdul Rashid] ...1419

‘Succession Act (390f1 925), Section 372 — Succession Certificate -
— Validity of marriage — Succession Court is not expected of first
directing the party to seek a declaration as to validity of marriage, as
the nullity thereof, as the case may be, and then set on to grant
certificate. [Surendra Shrivastava Vs, The General Manager]...1244
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Tender — Giving counter offers to the highest tenderers does

not amount to rejection of tenders — Such action of respondents can

not be termed as illegal, being not violative of law relating to tenders —

Petition dismissed. [Murtaza Malik Vs, Indore Development Authority)
i (DB)...*63

The Hindu Law of Inheritance (amendment) Act ( of 1929),
Section 2 — See — Hindu Succession Act, 1956, Sectmn 3 [Vlrendra
Kumar Dwivedi Vs. Tirath Prasad] . ..1286

Transfer of Property Act (4 of 1882), Section 116 — Renewal of
Lease — Lease deed not containing any clause of renewal — Appellant
accepted the rent after determination of the lease — The lease is
renewed — After determmatlon of the lease, the rent has been deposited

in the account of the plamnff The plaintiff has failed to state in specific

terms that he has not withdrawn any amount which was deposited after
determination of the]ease in his account. [Manohar Vs. Central Bank
of India] o 991

Uchcha Nyayalaya {Khand Nyaypeeth Ko Appeal) Adlumyam,
M.P. 2005 (14 of 2006), Section 2(1), Urban Land (Ceiling and
Regulation) Act (33 of 1976), Urban Land (Ceiling and Regulation)
Repeal Act (15 of 1999), General Clauses Act (10 of 1897), Section 6(e)
— Order of Additional Commissioner was just and proper as respondent
was in possession and notice under Section 10(5) was not properly
served —Possession of land was not taken over by the State Government
— Single Bench considered all relevant questions and all aspects also
inspected original record —No infirmity in the order in writ— Writ appeal
dismissed. [State of ML.P. Vs. Smt. Munni Bai] (DB)...847

Value Added Tax Act, M.P. (20 of 2002), Entry 6 of Part II
Schedule II — In common parlance utensils means items of daily
household use, generally used for preparing, serving or keeping food
or beverages — Restricting the meaning of “utensils” to the items used
in the kitchen can nof be sustained. [P.X. Plastics Vs. Commissioner of
Commercial Tax] o (DB)...1112

' Vanijyik KarA&hiniyam (M.P.), 1994 (5 of 1995), Section 2'(r) -
Exemption from payment of Entry Tax — If an exemption was granted
by the State Government by issuing continuous two notifications, then
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the aforesaid exemption could not have been withdrawn by the Staite
Government with retrospective effect. [Ambika Refinery (M/s.) Vs.
State of M.P. ] ' (DB)...1221

Vanijyik Kar Adhiniyam (M.P,), 1994 (5 of 1995), Section 62 —
Revision — Duty of Revisional Authority — Original certificates
specifying the materials in question as raw material and incidental goods
were issued to the petitioner after following the due procedure
prescribed under the Act — Subsequently, when the authorities intended
to take a different view, then it was necessary for them to pass an
order considering all the relevant aspects of the matter and give
reasons for reaching to the conclusion as to why the petitioner is not a
manufacturer — Impugned orders passed by the respondents can not
be sustained and are hereby set aside with liberty to the respondents
to pass fresh, reasoned and speaking order after giving proper
opportunity of hearing. [Anand Construction (M/s) Vs. Divisional Dy.
Comnussxoner, Commercial Tax, Indore] _ (DB)...858

Wakf Act (43 of 1995), Section 64 — Removal/appointment of
Mutawali ~ If a Mutawali is to be removed, an enquiry is required to
be conducted in the prescribed manner and then a decision is to be
taken by majority of not less than 2/3™ members of the Wakf Board.
[Managing Committee Dargah Sharif Vs. M.P. Wakf Board] ...1170

Water (Prevention and Control of Pollution) Act (6 of 1974)
Sections 25 & 26 — Charge of Offence — It is crystal ciear that the
allegations alleged by the Pollution board were regarding offence
defined in Section 26 — Framing of Charge under Section 25(1) read
with Section 44 Act of the Water Pollution and Control Act, 1974 can
not be countenanced in law. [Rakesh Kumar Dhingra Vs. M.P. Pollution
Control Board] ..1493

WORDS AND PHRASES

— “as far as possible” — Expression “as far as possible” is
interpreted to be not prohibitory in nature but connote a discretion
vested in the prescribed authority whick can exercise that discretion —
And that they are words of limitation and are merely directory. [Ram
Lakhan Vs. State of M.P.] e *606
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— Fair Trial - Includes fair and proper opportunities allowed by
law to the accused to prove innocence — Adducing evidence in support
of defence is a valuable right and denial of that right means denial of
fair trial — Denial of fair trial is crucifixion of human rights. [Rattiram
Vs. State of MLP] . (SC)...*47

Work Charged and Contingency Paid Employees Pension Rules
M.P. 1979 — Rule 6 — Pension — Petitioner appointed as Gangman in
the Public Works Department in March 1957 and retired on 31.12.1997
—Petitioner can not be made to suffer-on account of inaction or delayed
action on the part of the respondents — The case of the petitioner is
covered by the earlier Division Bench judgment of this Court in the
matter of State of M.P. Vs. Mohd. Sadiq (2010(4) MPLJ 367) and he is
also entitled to the same benefit as has been extended in that case —
Petitioner is entitled for the pension. [Hari Narayan Sharma Vs. State
of ML.P.] : (DB)...865
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