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(Note An asterisk (*) denotes Note number)

Accommodation Control Act, M.P. (41 of 1961), Section 12(1)(a) -
Arrears of Rent - Tenant admitted that he is in arrears of rent for the last
3 years of filing suit for eviction - Tenant did not tender the arrears of rent
even after the notice was sent - Ground of eviction made out. [Sharda
Singhania (Smt.) Vs. Bharat Petroleum Corporation Ltd.] ...2780

Accommodation Conitrol Act, M.P. (41 of 1961}, Sections
12(1)(a}, (O, (0), Civil Procedure Code (5 of 1908), Order 7, Rule 11 -
Suit for eviction filed before expiry of period of 2 months from the
date of service of notice - Plaint to the extent of Section 12(1)(a) can
be refused but relief can be granted under Section 12(1)(f) and (o) -
Application for rejection of plaint was rightly rejected. [Reena Khatuja
(Smt.) Vs. Murarilal Sharma] ...2856

Accommodation Control Act, MLP. (41 of 1961), Section 12(1)(f) -
Bonafide Need - 1t is not necessary to plead the nature of business - Not
necessary to landlord to prove that he had money to invest or that he has
experience to run the business - Appellant entitled for decree of eviction.
[Sharda Singhania (Smt.) Vs. Bharat Petroleum Corporation Ltd.] ...2780

Accommodation Control Act, M.P. (41 of 1961), Section 23 -
Eviction - Bonafide Requirement - Landlady had sold one shop in the
year 2006 - Application for eviction in respect of another shop filed in
the year 2010 - Held - Landlady may explore the possibility for
remaining life keeping herself busy - If after retirement she had sold
one shop and after some time if she wants to get the other shop vacated
for keeping her remaining life busy, her ocular evidence cannot be
disbelieved - Finding of bonafide requirement appears to be just and
reasonable and do not warrant interference. [Kamal Kumar Talreja
Vs. Smt. Asha Bhatnagar] ...3085

Accommodation Control Act, M.P. (41 of 1961), Section 23-E -
Legality, Propriety and Correctness - Power of the Court is larger than
the revisional jurisdiction under Section 115 of C.P.C. but may not be
ascertainable at par to appellate jurisdiction - It is not permissible to High
Court to come to a different finding unless such finding is unreasonable.
[Kamal Kumar Talreja Vs. Smt. Asha Bhatnagar] ...3085

Accommodation Control Act, M.P. (41 of 1961), Section 28 -
Appointment of R.C.A. - Rent Controlling Authority can be appointed

Rl
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by the Collector, only after obtaining approval of the State Govt. - Order
appointing R.C.A. by the Collector without obtaining approval from
State Govt. set aside - Collector is at liberty to appoint R.C.A. as per
the provisions of Section 28 of Act, 1961. [Saurabh Kumar Jain Vs.
State of M.P.] (DB)...2638

Allahabad Bank Officer Employees’ (Discipline and Appeal)
Regulations, 1976 - Regulation 6 - Examination of Delinquent Officer -
Where the delinquent officer has not appeared as a witness, then the
enquiry officer is required to record the statement of delinquent officer in
respect of circumstances appearing against him for the purpose of enabling
the delinquent officer to explain any circumstance appearing in evidence
against him, [Ranjan Sarvate Vs. Allahabad Bank] - : «*115

Allahabad Bank Officer Employees' (Discipline and Appeal)
Regulations, 1976 - Regulation 6 - Procedure for imposing Major
Penalties - Defence Evidence - Regulations are mandatory in nature -
Application filed by the petitioner to examine defence witnesses
rejected by enquiry officer on the ground that the witnesses have no
relation with case - Enquiry Officer was not free to decide whether

such defence witnesses are materially important or not. [Ranjan
Sarvate Vs. Allahabad Bank] .. ¥115

Ancient Monuments and Archaeological Sites and RemainsAct
(24 of 1958), Section 4 - See - Ancient Monuments and Archaeological
Sites and Remains Act, M.P. 1964, Section 3 (Archaeological Survey
of India Vs. State of ML.P.) (DB)...*112

Ancient Monuments and Archaeological Sites and Remains Act,
M.P. (12 of 1964}, Section 3, Ancient Monuments and Archaeological
Sites and Remains Act (24 of 1958), Section 4 - Declaration in respect
of monument - No notification issued by Central Govt. declaring the
said temple as ancient menument of national importance under 1958
Act - It would be governed by 1964 Act. (Archaeological Survey of
India Vs. State of M.P.) (DB)...*112

Ancient Monuments and Archaeological Sites and Remains Act,
M.P. (12 of 1964), Section 19 - Bade Baba temple declared as ancient
monument under Section 3 of the Act - Though the said temple is not in
existence, only idol of Bade Baba alone survives and the same is
required to be protected and preserved - However, permission of State

. "’
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. (DB)...*112
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A Hged BT U WRE Giiva & gv Ifkifrer 1958 & afasfa @lg
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HrHE SINe @l yeracdla wpe Jiv araey A (1964 & 12),
g7 19 — I3 9141 Hiex ®1 affam 3 arr 3 3 soda yRF wRe aifta
far wr — Juf Sw AR aRaw F @ 2, dad 9 a@T A R & T=h
€ AN IHHT WET W@ wasT e B aravgwmar § — feeg, wfew fmfo 2y



18 INDEX

Govt. would be necessary for construction of temple. (Archaeological
Survey of India Vs. State of M.P.) (DB)...*112

Arbitration and Conciliation Act (26 of 1996), Section 8 - See -
Civil Procedure Code, 1908, Order 7 Rule 11, [Mukesh Singh Tomar
Vs. Rakesh Sharma] ...28359

Arbitration and Conciliation Act (26 of 1996), Sections 10 &
11 - When an arbitration agreement makes a provision for appointment
of named persons as arbitrator and when arbitration in accordance to
the said provision is not possible due to any reason, the arbitration
clause is notf rendered redundant - In such cases, the matter has to be
proceeded in accordance to the requirement of Section 11(6) and the
arbitrator has to be appointed in accordance to the procedure
contemplated therein. [National Council of Y.M.C. of India Vs. Sudhir
Chandra Datt] ...3076

Arbitration and Conciliation Act (26 of 1996), Sections 10(1),
(2) & 11 - Appointment of Arbitrators - Merely because the arbitration
agreement contemplates appointment of two arbitrators i.e. even
number of arbitrators, the arbitration agreement will not become invalid

- The arbitration clause can still be given effect to. [National Council
of Y.M.C. of India Vs. Sudhir Chandra Datt] ...3076

Arbitration and Conciliation Act (26 of 1996), Sections 11, 14
& 15 - Where an arbitration agreement contemplates for appointment
of named arbitrators and the arbitrators so appointed are unable to
discharge their function then the power u/s 11(6) has to be invoked and
it is the Chief Justice or the Judge designated by the Chief Justice,
who is required to be taken action in the matter. [National Council of
Y.M.C. of India Vs. Sudhir Chandra Datt] : ...3076

Arms Rules, 1962, Rule 54, Constitution, Article 162, Seventh
Schedule List I .Em‘ty V - License Fee for renewal of arms license - Only
Parliament is empowered to legislate on the subject of Arms - Parliamient
has enacted Arms Act, 1959 and Rules - State Govt. has no power either
to legislate or take execufive action in respect of arms in general in respect
" of imposing or enhancing licence fee either for the initial grants or the
renewals - Notification/Circular dated 10.06.2011 enhancing the renewal
fee quashed. [Mahendra Bhatt Vs. State of M.P.] (DB)...3021

1l
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Benami Transactions (Prohibition) Act, (45 of 1988), Section 4
(1), Civil Procedure Code (5 of 1908), Order 7 Rule 11 - Suit for
declaration that as the property was purchased by him benami in the
" name of his mother therefore, he be declared as owner - If a suit is
filed after coming into force of the act, claiming any right, title or
interest on the basis of any benami transaction, whether it was done
prior to coming into force of the act or after coming mnto force of the
act, would be barred w's 4(1) - Revision allowed - Application under
order 7 rule 11 is allowed. [Anand Kumar Vs. Vijay Kumar] ...3090

Benami Transactions (Prohibition) Act, (45 of 1988), Section 4

(1) - See -Civil Procedure Code, 1908 - Order 7 Rule 11, Order 7 Rule
. 11(d) [Anand Kumar Vs. Vijay Kumar] ...2554

Building and Other Construction Workers' (Regulation of
" Employment and Conditions of Service) Act (27 of 1996), Section 47 -
Second complaint - Limitation - First complaint which was presented within
the period of limitation was quashed by Supreme Court that Company of
which petitioners no. 2 & 4 are officers have not been impleaded - Second
Complaint - Held - Court takes cognizance of the offence and not the
offender and therefore, the number of accused person or the legal status

of anyone of them did not assume any significance - Complaint presented

within the prescribed period of limitation - Offences allegedly committed
by them and the co-accused named in the first complaint - Accordingly,
none of the second complaints could be treated as barred by time - Petition
dismissed. [NTPC Vs. State of ML.P.] ...2880

Central Civil Services (Pension} Rules, 1972, Rule 54(6)(iv) -
Major son suffering from disability - Family Pension - Respondent
claimed family pension being 40% disabled - Held - Merely because a
person may earn his livelihoed even with physical limitation cannot be

construed in the given casc rendering the respondent ineligible for
family pension. [Union of India Vs. Shri Baba Singh] (DB) 3012

Central Civil Services (Temporary Service) Rules, 1 965, Rule 5(1)
- Termination from service - False Declaration - Petitioner made false
declaration at the time of his appointment that he was never arrested and
" prosecuted, kept under detention or bound down/fined, convicted by a Court
‘of law - This declaration was made in the year 2008 - Record shows thata
. criminal case was registéred against the appellant in the year 2005 which

H
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was pending on the date of making declaration - Defence of the appellant
that he was not aware of the registration and pendency of criminal case
-not trustworthy under the facts and circumstances of the case - Termination
of services proper - Appeal dismissed. [Dharamveer Vs. The Director
General of Police] (DB)...2322

. Civil Procedure Code (5 of 1908), Section 11, Order 1 Rule 10 -
Plaintiff purchased the property in dispute from the decree holder who
was declared owner in a suit for declaration - Plaintiff has filed a suit fer
eviction against tenants - Judgment debtor of earlier suit files an application
for impleadment on the ground that appeal against the decree passed is
pending - Title of objector cannot be decided in the suit because the earlier
decision would operate as res judicata - Even if the appeal is pending the
decree would still operate as res judicata - Unless and until the decree is
set aside, the petitioner cannot be said to be a necessary party. [Diwakar
Rao Gurjar Vs. Smt. Shobna Mishra] .. 2045

Civil Procedure Code (5 of 1908), Section 15 - Over valuation -
Plaintiff pleaded that the petitioner/defendant is in arrears of rent for the
last 13 years and valued the suit accordingly - As per Section 15 of C.P.C,,
every suit has to be instituted in the Court of lowest grade - Valuation has
a direct nexus with the relief permissible in faw - If the law permits that
rent can be recovered only for last 3 vears, there will absolutely no
justification in valuing the suit on the basis of alleged unpaid rent of 13
years - Court below is directed to return the plaint with liberty to plaintiff
to present the plaint before a Court of competent jurisdiction. [Kusuma
Rathore (Smt.) Vs. Sharad Sharma] «.2724

Civil Procedure Code (5 of 1908), Section 15, Order 7, Rules 1
& 10 - Valuation of suit - Plaintiff filed suit for declaration of sale
deeds as null and void on fixed court fee - Held - As the plaintiffs are
not party to the sale deeds, therefore, suit on fixed court fee is
maintainable - In such situation the plaintiffs were not bound to value
the suit for the purpese of jurisdiction according to the market value
of the property or the sale consideration of the document mentioned in
the sale deed. [Baje Rao Vs. Gulab Rao] . : . ...2968

Civil Procedure Code (5 of 1908}, Sections 23 & 24 - Transfer
‘of case - Family court of Bhopal comes under the territorial jurisdiction
of the Principal Seat at Jabalpur - Family Court at Gwalior.comes under

an
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the territorial jurisdiction of Bench of this court at Gwalior - Transfer
petition could not be entertained at this Bench at Gwalior. [Shailey
Madne (Smt.) Vs. Pankaj Kumar Madne] «.2596

Civil Procedure Code (5 of 1908), Section 24 - Reasonable
Apprehension - Orders of inferior Court are put to challenge before
the Higher Courts as a matter of course and it is a part of game -
Merely because an order of inferior court is set aside by the Superior
Court and it is remitted back, and in furn, is posted before the same
presiding judge, would not mean that the said judge will become biased
or on remand would not be able to handle the matter dispassionately.
[Narayan Acharya Vs. Kishanlal] ..*118

Civil Procedure Code (5 of 1908), Section 24 - Transfer -
Reasonable Apprehension - Suit was earlier dismissed under order 7
Rule 11 C.P.C. - First Appeal was allowed and the matter was remanded
back - Application under order 39 Rule 1 and 2 C.P.C. filed by plaintiff
allowed - Plaintiff thereafter participated in proceedings without any
damour or objection - Merely because some applications filed by the
. plaintiff were rejected it cannot be presumed that the presiding judge
is annoyed with the petitioner or he will not get justice from him -
Application rejected. [Narayan Acharya Vs. Kishanlal] «.*118

Civil Procedure Code (5 of 1908), Section 96 - Remand of Case
- Appellants alleged that no notice of suit was served and they never
appeared nor filed any written statement - Written Statement was not
verified - Defendant no. 3 was minor but no guardian was appointed on
hkis behalf by the Court - Remand of case proper. [Pop Singh Vs. Ram
Singh] ' ...3058

Civil Procedure Code (5 of 1908), Section 96 - Suit for possession
of the agricultural lands and houses for damages and permanent
injunction - One Mahant was the guru of plaintiff and selected the
plaintiff as "Patt' disciple and successor of him and after selection
_ plaintiff started managing the property - Mahant relinquished all his
rights, interests and titles in favour of the plaintiff - Order of registration
of Public Trust was not challenged within six months therefore,
registration become final - Suit filed after 22 years, is barred by
limitation - Held - Plaintiff is Sarvarakaar of the temple - Plaintiff
managing the property - Property of the village Timarni (lands and

\_‘.I\
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houses) which are not entered in the register of Trust, this property
can be said to be the personal property of Mahant - Plaintiff is only
Sarvarakaar & Vyavasthapak, hence, managing the property - Trial
Court committed illegality is not appreciating the evidence on record
in its proper perspective and declaring the plaintiff owner of disputed

property - Appeal allowed. [Radheshyam Vs. Omkardas] ..3038

Civil Procedure Code (5 of 1908), Section 100 - Substantial
Question of Law - If the Court fails to apply the statutory mandate to the
question of bonafide need, the same ceases to be a finding of fact. [Sharda
Singhania (Smt.) Vs. Bharat Petroleum Corporation Ltd.] «.2780

Civil Procedure Code (5 of 1908), Section 1484 - Caveat -
Original Caveator Dead - After the death of original caveator, the
Counsel has no right to argue on merits. [Chandrika Prasad Vs.
Indramani (dead) Through L.Rs.] ...2964

Civil Procedure Code (5 of 1908), Order 1 Rule 10 - Impleadment
of co-owner - Petitioner being a co-owner of property filed suit for eviction
against respondents No. 1 to 3 - Co-owners were impleaded as defendants
on their application - Held - Suit for eviction can be filed by any of the co-
owners - Presence of all the owners is not necessary to adjudicate the suit
- If after holding the trial on appreciation, it is found that the plaintiff/
petition was not entitled to file the suit alone for eviction, then in that
situation, the petitioner has to face the consequence of dismissal of suit -
Therefore, presence of co-owners is not necessary - Order permitting the
co-owners to be impleaded as defendants set aside. [Jagdeesh Prasad
Gupta Vs. Madanlal] «.2971

Civil Procedure Code (5 of 1908), Order 6 - Pleadings -
Construction - Even if the pleadings are loosely drafted the court should
not scrutinize the same with such meticulous care so as to result in
genuine claim being defeated on trivial grounds. [Sharda Singhania
(Smt.) Vs. Bharat Petroleum Corporation Ltd.] ...2780

Civil Procedure Code (5 of 1908), Order 6 Rule 17 - Amendment -
Limitation - Cause of action was available not only on the day of filing the
suit but also on the date of filing the amendment application because to
insert the prayer for declaration, the plaintiff was having the recurring
cause of action. [Mohd. Yunus Vs. Nayeem Ahmed] ..2682
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Civil Procedure Code (5 of 1908), Order 6 Rule 17 - Amendment
of Pleadings - Whenever any amendment is proposed by any of the parties
in his pleadings, and if the same appears to be an additional or different
approach of the existing pleading, then such pleading could not be
disallowed or rejected. [Mohd. Yunus Vs. Nayeem Ahmed] .. 2682

Civil Procedure Code (5 of 1908}, Order 6 Rule 17 - Pecuniary
Jurisdiction - Whenever any suit is found by any court not maintainable
in the lack of pecuniary or territorial jurisdiction, then such Court has
no option except to return the plaint to the plaintiff to file the same
before the Court having such jurisdiction to entertain the same. [Mohd.
Yunus Vs. Nayeem Ahmed] ...2682

Civil Procedure Code (5 of 1908), Order 7 Rule 11, Arbitration

and Conciliation Act (26 of 1996), Section 8 - Jurisdiction of Civil

" Court - Suit for enforcement of partnership-deed was filed - Suit is
maintainable as the subject matter of the suit is capable of adjudication
by the Civil Court only - Arbitration clause has no application. [Mukesh
Singh Tomar Vs. Rakesh Sharma] ...2859

Civil Procedure Code (5 of 1908), Order 7, Rule 11 - See -
Accommodation Control Act, M.B, 1961, Sections 12(1)(a), (f), (0),
[Reena Khatuja (Smt.) Vs, Murarilal Sharma] ...2856

Civil Procedure Code (5 of 1908}, Order 7 Rule 11 - See - Benami
Transactions (Prohibition) Act, 1988, Section 4 (1). [Anand Kumar
Vs, Vijay Kumar] «..3090

Civil Procedure Code (5 of 1908), Order 7 Rule 11 - See -
Representation of the People Act, 1951, Sections 77, 86, 87 & 123(6),
[Chandrabhan Singh Choudhary Vs. Kamal Nath] w2750

Civil Procedure Code (5 of 1908) - Order 7 Rule 11, Order 7
Rule 11(d) and Benami Transactions (Prohibition) Act, (45 of 1988),
Section 4 (1) - Bar of Suit or Claim - That the petitioner is real nephew
of respondent no. 1 and out of love and affection he made purchases of
land in the name of petitioner and sale consideration. was paid by
respondent no. 1 - All those purchased were benami - The bar is to file
a suit or to make a claim and not that a particular transaction is benami
or not - If suit is filed after coming into force of the Act, claiming any
right title or interests on the basis of any benami transaction, whether

ot
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it was done prior to coming in to force of the Act or after coming into
force of the Act would be barred under the Sub-Sec (1) of Sec. 4 of the
Act - Prohibition under the Act is squarely applicable and such a plaint
was hit by order 7 rule 11 (d) of CPC - This being so, the court below
was not right in rejecting the application of the petitioner - Revision
allowed. [Anand Kumar Vs. Vijay Kumar] ---2554

Civil Procedure Code (5 of 1968), Order 9, Rule 9 - Restoration of
Civil Suif - A party is bound to prove a fact which is pleaded by it before
the Court - In order to prove sufficient cause as pleaded in the application,
none has appeared in the witness box - In the lack of any such evidence
on merely on the basis of pleadings in the application, the relief as prayed
in the application would not have been granted by the Trial Court - Petition
dismissed. [Bina Marry David Vs. Lilli Dayal] «..2657

Civil Procedure Code (5 of 1908), Order 14 Rule I - Additional
Issue - Additional Issue with regard to non-availability of alternative
accommodation was framed and plaintiff was given opportunity to lead
evidence - Held - Whenever during pendency of the suit, any additional
issue is framed and if such issue is related to factual matrix of the
matter, then the Court is bound to extend the opportunity to both the
parties to adduce evidence in that regard - Petition dismissed.
[Narendra Kumar Rathi Vs. Ravindra Modi] ...2648

Civil Procedure Code (5 of 1908), Order 16 Rule I and 2 - Summons
to witnesses - Provision of order 16 Rule 1 and 2 is a part of procedural
law to achieve justice - Procedure cannot be so stringent unless Statute
defines it in that manner - Use of word shall without any intention to close
the right if the act is not done within a stipulated time and without there
being any penal consequences, it cannot be held that the provision is
mandatory - However, it is open for the Courts to examine the conduct of -
the person who is filing such application whether it is filed with bonafides
orwith a view to delay the proceedings or with some other oblique manner.
[Raghuraj Singh Vs. Kedar Singh] o o ..2692

Civil Procedure Code (5 of 1908), Order 16 Rule 14 -
Representation of the People Act (43 of 1951), Section 87 - Summoning
of returning officer as a Court witness - Prayer for summoning returning
officer as a Court witness was made by the respondent before ciosure
of his evidence - Respondent can substantiate his pleadings by
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examining Returning Officer - No reasonably satisfactory explanation
has been given for not summoning the Officer as his own witness - No
compelling reason to summeon Returning Officer as a Court witness ~
Application rejected. [Rajesh Kumar Vs. Devendra Singh]  ...2457

Civil Procedure Code (5 of 1908), Order 21 - Calculation of
interest - While calculating the interest, the Executing Court rightly
considered the conduct of the applicants in denying the payment of

compensation and long legal battle - Order of Executing Court proper.
[State of M.P. Vs. Ram Pyare Dubey] 2564

Civil Procedure Code (5 of 1908), Order 21 - Power of Executing
Court - If a decree is specifically drawn, the Executing Court can not
travel beyond the decree. [State of ML.P. Vs. Ram Pyare Dubey] ...2564

Civil Procedure Code (5 of 1908), Order 21 - Power of Executing
Court to calculate interest - High Court while granting decree did not grant
any specific compensation but declared that the respondent would be entitled
to compensation for the land held in his favour - As decree contains no specific
amount, therefore, it has to be calcuiated and ascertained by Executing Court.
[State of MLP. Vs. Ram Pyare Dubey] 2564

Civil Procedure Code (5 of 1908) Order 21 Rule 29 - Stay of
Execution Proceedings - Exparte decree was passed against petitioner
- Application for setting aside exparte decree rejected - Appeal also
dismissed - Suit for setting aside exparte decree pending - No interim
order passed in such suit - Held - Unless and until the execution
proceedings are stayed by any competent court or by any interlocutory
injunction, executing court cannot ge beyond the decree and cannot
stay the execution - Petition dismissed. [Chandrika Prasad Vs.
Indramani (dead) Through L.Rs.] ...2964

Civil Procedure Code (5 of 1908),0rder 21 Rule 84 & 85 -
Deposit of auction money - Auction purchaser is required to deposit
25% of the auction money immediately and rest of the amount within
15 days - Auction purchaser failed to deposit the remaining amount
within 15 days - Sale is liable to be set aside. [Mukesh Maheshwari
Vs. The United Western Bank Ltd.] ...2558

Civil Procedure Code (5 of 1908), Order 22 Rule 4(4) - Execution
of Decree - Defendant was proceeded exparte who died subsequently - His

o
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Legal Representatives were also not brought on record - The decree would
not become otiose or unexecutable on the ground that it has been passed
against dead person - As defendant No. 8 was proceeded exparte in the
suit and there is an exparte decree against him which is executable,
therefore, the Executing Court rightly rejected the objections of judgment
- debtor. [Prakash Dhimar Vs. Kamal Kumar] e 2927

Civil Procedure Code (5 of 1908), Order 39 Rule 1 and 2 -
Temporary Injunction against Plaintiff - Plaintiff was granted license
to run saw mill for a period of 11 months - Petitioner was only given the
permission to use the machine and not the premises - As the possession
of the property in question remained with the defendant, the temporary
injunection order which restrains the plaintiff/petitioner from causing
any interference cannot be faulted with. [Rajesh Gupta Vs. Smt. Urvashi
Marwaha] .+.2359

Civil Procedure Code (5 of 1908), Order 41 Rule 3-A - See -
Limitation Act, 1963, Section 5 [Pop Singh Vs. Ram Singh] ...3058

Civil Procedure Code (5 of 1908), Order 43 Rule 1(u) - Appeal
- Appeal under order 43 Rule 1(u) can only be heard on the grounds a
second appeal is to be heard under Section 100 of C.P.C. [Pop Singh
Vs. Ram Singh] ...3058

Civil Services (Classification, Control and Appeal) Rules, M.F.
1966, Rule 16(1) (a), 16 (1)(d), Rule 10(4), Rule 14 - Minor Penalty -
Stoppage of increment without cumulative effect - Rule specifically
contemplates that on an explanation and defence submitted by the
‘delinquent employee, there has to be a finding with regard to each
imputation/misconduct - The disciplinary authority is required to consider
the allegations of imputation misconduct, evaluate it in the backdrop of
the explanation or defence of the employee - The competent authority
has not discharged its function properly, as there is no recording of finding
with regard to each misconduct - In a casual order explanation was rejected
without any reason and without application of mind - Petition allowed.
[Rajaram Ratnakar Vs. State of MLP.] ...2407

~ Civil Service (General Conditions of Service) Rules, M.P. 1 961,
Rule 9 - See -Police (Gazetted) Services Recruitment Rules, M.F. 1987,
Eule 6(2), [Mahendra Singh Sikarwar Vs. State of M.P.] (DB)...2736
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Civil Services (Pension) Rules, 1976 (M.P), Rule 64(1)(b) - Fi inal
Order - Appellant was facing criminal trial and attained the age of
superannuation during the pendency of the trial - Provisional pension
was paid - However, after the conviction the provisional pension was
stopped - Words Final Order Passed by Competent Authority does not
relate to final authority in respect of payment of pension but it relates
in respect of the departmental or judicial proceedings - Stoppage of
provisional pension after conviction proper - Appeal dismissed.
[Vaidhyanath Shukla Vs State of M.P.| - (DB)...2916

Companies Act (1 of 1956), Section 433(e) - Winding up of a
Company - A procedure for winding up cannot be used as a substitute
for proceeding with recovery of a debt in accordance to the common
law - Winding up petition is not a legally approved means for recovery

‘of certain dues nor is it be used to pressurize, coerce or enforce payment
of a debt, which is bondafidely disputed by the respondent company -A
winding up petition cannot be used as a substitute for a civil suit - If

the company petition for winding up is filed with oblique motive and

only to put pressure on the respondent company, the same should be
dismissed. [IIlume-Tech Solutions & Services Vs. Netlink Software
Group Pvt. Ltd.] 3029

Companies Act (1 of 1956), Sections 433(e) & 434 - Winding up
under - Initiating an action for winding up is a discretionary power —
Before exercising the said power, it is required to be proved from the
material available on record that - (a) there is a debt; and, (b) that the
respondent company is unable to pay the said debt - Even if these two
conditions are satisfied, still the Court should be satisfied that a winding
up order has to be passed - The company against whom the proceeding is
prayed to be initiated should be shown to be commercially insolvent, its
assets and liabilities are to be such that a reasonable apprehension can
be made that it is insufficient to meet the existing liabilities. [[llume-Tech
Solutions & Services Vs. Netlink Software Group Pvt. Ltd.] ...3029

Competitive Examination - Model Answer - Correct answer - A
question may have more than one correct answer and the candidate
will have to select the one which is more correct out of the alternative
answers. [Ankit Khare Vs. The High Court of M.P.] (DB)...2372

Competitive Examination - Model Answer - One question carries

o
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two correct answers - Candidates who have marked "C'" as correct
answer would not get one mark although he is entitled to one mark as
. his answer to the question is correct - Respondents direct to take out
the answer books of candidates who have failed to secure cut-off marks
by one mark and shall examine whether their answer to question is
"C". If the said candidate has given correct answer then he should be
awarded one mark and the result of preliminary examination be re- '
tabulated. [Ankit Khare Vs. The High Court of MLP.] (DB)...2372

Conduct of Election Rules, 1961, Rule 89 - Objection as fo
correctness of account - Rule 89 provides complete procedure for
raising objection on the correctness of account ~ As the Petitioner had
not raised any objection before the Election Commission, the accounts
cannot be challenged in the election petition. [Chandrabhan Singh
Choudhary Vs. Kamal Nath] ' +.2750

Conduct of Election Rules, 1961, Rule 90 - See - Representation
of the People Act, 1951, Sections 77, 86, 87 & 123(6), [Chandrabhan
Singh Choudhary Vs. Kamal Nath] «.2750

Constitution - Article 32 - Bhopal Gas Tragedy - BMHRC - Audit
of Accounts - Accounts of BMHRC and allied departments shall be audited
by the Principal Auditor General (Audit), Madhya Pradesh. [Bhopal Gas
Peedith Mahila Udyog Sangathan Vs. Union of India] (SC)...*116

Constitution - Article 32 - Bhopal Gas Tragedy - Monitoring
Committee - State Govt. directed to provide proper infrastructure to
the committees in the independent office space - Monitoring Committee
would hear the complaints and can even call for the records and make
its reccommendations to the Govt. for taking appropriate steps - If no
action is taken inspite of reminder, the Committee would be well within
its jurisdiction to approach the High Court for appropriate directions -
Monitoring Committee shall have no penal jurisdiction - Suggestions
of Monitoring Committee shall be primarily recommendatory and
reformative in nature - Empowered Monitoring Committee shall have
complete jurisdiction to oversee the proper functioning of the BMHRC
and other Govt. hospitals dealing with gas victims - Jurisdiction shall
be limited to the problems relateable to the gas victims and/or the
problems arising directly from the incident or problems allied thereto ~
Committee shall not have any jurisdiction over the private Hospitals,
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nursing homes and clinics at Bhopal - Union as well as State Govt.
directed to render all assistance, financial or otherwise, to ensure that
there is no impediment in carrying on of the research work by the
specialized institutions - Monitoring Committee must operationalize
medical surveillance, computerization of medical information,
publication of health books etc. [Bhopal Gas Peedith Mahila Udyog
Sangathan Vs. Union of India] - (8C)...*116

Constitution - Article 32 - Bhopal Gas Tragedy - Toxic materials/
waste - Huge toxic materials/waste is still lying and its existence is
hazardous to health - Union of India and State of M.P. are directed to take
immediate steps for disposal of toxic waste in and around the factory on
the recommendations of the Empowered Monitoring Committee, Advisory
Committee and NIREH within six months. [Bhopal Gas Peedith Mahila
Udyog Sangathan Vs. Union of India] (SC)...*116

Constitution - Article 32,7226 - Bhopal Gas Tragedy - Writ
petition pending before Supreme Court is transferred to High Court
for better and effective control. [Bhopal Gas Peedith Mahila Udyog
Sangathan Vs. Union of India] . (8CO)...*116

Constitution, Article 162, Seventh Schedule List I Entry V - See -
Arms Rules, 1962, Rule 54 [Mahendra Bhatt Vs. State of M.P.]
(DB)...3021

Constitution, Article 215, Contempt of Courts Act (70 of 1971),
Section 20 - Contempt of High Court - Limitation - Period of one year
as mentioned in Section 20 of Act, 1971 cannot be made applicable to a
case of Contempt of High Court - Article 215 gives a supreme position
to the High Courts compared to the lower Courts. [Sanman Singh Vs.
Sumer Singh] (DB)...2768

Constitution, Article 226 - Conduct of Litigant - Writ remedy
. is an equitable one ~ Court certainly bear in mind the conduct of the
party who invokes the jurisdiction of the High Court - Litigant must
come with clean hands, clean heart, clean mind and clean objective -
He should disclose all facts without suppressing anything - Litigant
cannot be allowed to play hide and seek - Suppression of fact is not an
advocacy - It is jugglery, manipulation, manoeuvering or
misrepresentation - In case of suppression of facts, Court can refuse

@
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to proceed further with the examination of the case - Such a litigant
requires to be dealt with for Contempt of Court for abusing the process
of Court - Litigation in the Court of law is not a game of chess - Petition
dismissed - Notice issued to Petitioner as to why proceedings for
contempt of Court be not initiated against him. [Rajendra Singh Rawat
Vs. State of M.P.] : .+ 2660

Constitution - Article 226 - Enforcement of Contract UDAis a
public undertaking and discharging public function and is a State within the
meaning of Article 12 - Admittedly an agreement was entered into between
. the parties - Respondent without any justifiable reason denied the compliance
of agreement - Action of UDA can be termed as arbitrary and unfair -UDA
directed to comply with the conditions of agreement entered by it with
petitioner. [Ambesh Grih Nirman Sahakari Sanstha Maryadit, Ujjain Vs.
Ujjain Development Aunthority, Ujjain] ‘(DB)...2347

Constitution - Article 226 - Finance Code Bill (M.P.), Rule 84,
Evidence Act (1 of 1872), Section 115 - Correction of date of birth in service
record-Initially date of birth was recorded on the basis of Higher Secondary
Mark Sheet in 1986 - No clerical error - Never objected up to 2009 - No step
for modification - Now on the basis of duplicate certificate of Primary School
the change in date of birth could not be permitted under existing rule - Principle
of estoppels under Section 115 of Evidence Act also do not support to petitioner
- Petition dismissed. [Chintaman Masulkar Vs. State of M.P\] ...2353

Constitution, Article 226 - Onwership of temple - Cannot be
adjudicated in. a summary proceedings under Article 226.
(Archaeological Survey of India Vs. State of ML.P.) (DB)...*112

Constitution, Article 243 F, Panchayat Nirvachan Niyam, M.F.
1995, Rule 35(2) - Date of Birth - Date of scrutiny Qualification or
disqualification of a candidate has to be seen on the date of scrutmy of
nomination papers. [Basanti Bai (Smt.) Vs. Smt. Premwati Bai] ..2416

Constitution, Article 265, Municipalities Act, M.P. (37 of 1961),
Section 133 - Claim for refund of Terminal Tax - Petitioners passed
on the burden of Tax on to the consumers - They are not entitled to

any unjust enrichment by way of refund. [Mohan Chopada Vs. State of
M.P.] .2930

»
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Constitution, Article 296 - Monument without owner - Property
would vest in the State Govt. (Archaeological Survey of India Vs. State
of M.P.) (DB)...*112

Constitution - Articles 341 & 342 - Caste Certificate - Migration
af persons - Father of petitioners belongs to Chamar caste and was
resident-of U.P. - Petitioners were born and brought up in Madhya
Pradesh - Chamar caste is notified as S.C. in U.P. as well as in MLP. -
Petitioners not entitled to enjoy same privilege and benefits of State
of Uttar Pradesh - Cancellation of their caste certificate by High Power
State Level Commijttee proper - However, a limited relief of protection
of their professxonal degrees is granted - Petition disposed off.
[Hansra] Singh Vs. State of M.P.] . ...3001

Consumer Protection Act (68 of 1 986), Section 12 - Complaint -
Jurisdiction of District Forum-Maintainability of complaint before District
Consumer Forum challenged on the ground of lack of territorial jurisdiction
- Held - Petitioner has remedy of filing objection before the District Consumer
Forum and have remedy of filing appeal in case objection is rejected - In
view of availability of efficacious alternative remedy, petition is disposed
offwith liberty to approach the appropriate forum. [R.K.D.F. Institution of
Science & Technology Vs, Pawan Pratap Singh] (DB)...2697

Contempt of Courts Act (70 of 1971), Section 20 - See - Constitution,

Article 215, [Sanman Singh Vs. Sumer Singh](DB) ...2768

Contract Act (9 of 1872), Section 55 - Lease of Land - Giving an
option for renewal of a lease of land is considered to be of the essence
of Contract and therefore, if the tenant wishes to claim the privilege,
he must do so strictly within the time limited for the purpose - A tenant
not having exercised the option of renewal within the time limited by
. the Clause is not entitled to a renewal. [Sharda Singhania (Smt.) Vs.
Bharat Petroleum Corporation Ltd.] -.2780

Contract Act (9 of 1872), Sections 217, 218 & 221 - Liability of
Agent - Payment made .by the debtor to the agent of the Principal
absolves the debtor from the liability of payment to the Principal and
the agent alone is liable and responsible to his Principal. [Zakiuddin
Vs. Rajendra Kumar] .. 2466

Contract - Auction - Single Bidder - Petitioner being the sole bidder

"
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donot acquire any vested right for allotment of plots in absence of any
acceptance -~ No direction can be issued to the respondents to accept the
bid. [Sanjay Agrawal Vs. M.P. Housing & Infrastructure] ...2731

Contract - Auction - Single Bidder - Rejection of Bid - Petitioner
was the single bidder and his bid was slightly higher then the offset
price - In respect of other plots where several persons had applied,
offer of more than double the offset price were received - There is a
sufficient material to reject the single offer of the petitioner. [Sanjay

Agrawal Vs. M.P. Housing & Infrastructure] ...2731

Contract - Sale of Flat by Housing Board - Escalation of price
- If Housing Board wishes to increase the price of the flats of the plots
sold by them, it can be done only if the increase can be justified and is
based on actual escalation calculated on the basis of the data disclosed
and available with them - Petitioners directed to make representation
and the Board shall decide the matter in accordance with dictums of
Hon'ble Supreme Court after hearing the parties - Petition disposed
off. [Varsha Sanghi (Dr.) Vs. State of M.P.] ...2995

Cooperative Societies Act, M.P. 1960 (17 of 1961), Sections 55(2),
66 & 78(2) -Appeal - Dy. Registrar was nominated by Registrar in exercise
of power under Section 66 to exercise all powers and jurisdiction on behalf
of Registrar - Dy. Registrar has to be treated as Registrar when his order
is put to challenge in Appeal - Appeal would not lie to the Joint Registrar
or Registrar but the Tribunal. [M.P. Co-operative Workers Federation
Vs. ML.P. Co-operative Tribunal] (DB)...2975

Cooperative Societies Act, M.P. 1960 (17 of 1961), Section 64 -
Dispute - Petitioner is involved in procurement and trade of different
minor forest produce - Forest produce was got insured with Insurance
Company - Petitioner suffered a loss as there was an incident of fire in
the godown - Dispute raised by petitioner against the Insurance
Company for non-payment of complete claim - Claim was dismissed as_
not maintainable - Held - Business is a word of wide import - Petitioner
is involved in the procurement and trade of different minor forest
produce with an object to provide monetary benefits to tribals through
primary co-operative societies - Forest produce was stored in
furtherance of this object - Transaction of insurance was definitely in
furtherance of the business of petitioner to prevent loss - Dispute falls

il
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under Section 64(1) (c) of the Act - Matter remanded back to decide
the same on merits. [M.P. Rajya Laghu Vanopaj (Business and
Development) Sahakari Sangh Mydt. Bhopal Vs. The New India
Insurance Co. Litd.] (DB)...2747

Criminal Procedure Code, 1973 (2 of 1974), Section 154 - F1R. -
Delay - Prosecutrix informed the Patel about the incident from where she
was taken by her aunt - Mother of prosecutrix was called on the next day
- Matter was referred to the Sarpanch of the gram panchayats - As
sarpanch did not take any action, F.L.R. was lodged - Delay in lodging
F.LR. has been explained. [Vinod @ Arvind Vs, State of MLP.] ...2827

Criminal Procedure Code, 1973 (2 of 1974), Section 156(3), 482
- See - Dowry Prohibition Act, 1961, Section 7 [Haji Sayyad Vs. State
of ML.P.} ...2610

Criminal Procedure Code, 1973 (2 of 1974), Section 1 74 -
Preparation of Panchnama of dead body - Brother who was present at
the time of preparation of Panchnama of dead body did not inform the

police about harassment to his sister - Appellant entitled for benefit of
doubt. [Sarjoo Vs, State of M.P.] : - ...2806

Criminal Procedure Code, 1973 (2 of 1974), Section 177 -~
Territorial Jurisdiction - Explosives were despatched from Dholpur under
the license of M/s Ganesh Explosives, Sagar - Magazine was transferred
to Rajgarh under the deed of partnership - Charge sheet filed at Sagar -
Held - The present case is one of conspiracies to commit offences including
punishable under Explosives Act - One of the passes are said to have
been issued by the applicant within the territorial jurisdiction of Sagar
Court - Merely because the consignment did not reach the destination
was of no consequence - Sagar Court has territorial jurisdiction. {Alakh
Kumar @ Alakh Das Gupta Vs. State of M.P.] ..3113

Criminal Procedure Code, 1973 (2 of 1974), Section 190 - Special
Court - Charge sheet before the Special Court - Special Court must be
held to be a Court of Original Criminal Jurisdiction and for all purposes,
the Special Judge should be treated as Magistrate entitled to take
cognizance of an offence if the police report is to the effect that no case is
made out against the accused - Since the cognizance of the offence is
taken by the Special Court under Section 190 of Cr.P.C,, therefore, it can
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proceed against the persons who were not arraigned as accused in the
Charge sheet. [Gopal Ji Singh Vs, State of M.P.] ..3122

Criminal Procedure C'ade, 1973 (2 of 1974), Section 222- See -
Penal Code, 1860, Section 323 & 376 [Laalu @ Balmukund Sharma
Vs. State of M.P.} ...2526

Criminal Procedure Code, 1973 (2 of 1974), Section 357 - See - Penal

Code, 1860, Sections 304 Part-IT, 323 [Vinay Singh Vs. State of MLP.] ...2473

Criminal Procedure Code, 1973 (2 of 1974), Sections 397(3) &
482 - Inherent Powers - In view of rider placed by Section 397(3), the
scope is limited - Court may correct any mistake committed by the
revisional Court only where, on examination of the record, it finds that
there is grave miscarriage of justice or abuse of the process of the
Court or the required statutory procedure has not been complied with
or there is failure of justice. [Ram Sewak Patidar Vs. Narayan Singh
Patidar] ...2876

Criminal Procedure Code, 1973 (2 of 1974), Section 482 - Inherent
Powers of High Court - Criminal revision preferred against order passed
by conservator of forest under section 12 (3) of M.P. Kashtha Chiran
(Viniyaman) Adhiniyam - It ought to have been entertained and decided
as a Civil Appeal - It would not be legally permissible to interfere, under
the inherent powers, as the order to be deemed to have been passed by an
Additional District Judge - Petition dismissed as not maintainable with
liberty to file writ petition under article 227 of Constitution of India. [State
of ML.P. Vs. Aditya Narayan Shukla] : ...2872

Criminal Procedure Code, 1973 (2 of 1974), Section 482, Juvenile
Justice (Care and Protection of Children) Act (56 of 2000), Section 2(k),
Juvenile Justice (Care and Protection of Children) Rules, 2007, Rule 20
& 12 - Determination of age - Applicant was absconding and could be
apprehended after 4 years - As applicant was out of the ciutches of
investigating agency, therefore, investigating agency is directed to
ascertain the age as per the provisions of rule 12 - Revision disposed off.
[Ashfaq Vs. State of MLP.] «.2887

Criminal Procedure Code, 1973 (2 of 1974), Section 482, Penal
Code (45 of 1860) Sections 498-4, 34, Dowry Prohibition Act (28 of
1961), Section 3 & 4 -~ Inherent powers of High Courf - Allegations
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made in FIR, against petitioner nos. 1 and 2, inherently improbable -
Proceedings are instituted with an ulterior motive for wreaking
vengeance on them - Their prosecution is an abuse of the process of
Court - Proceedings so far as they relate to petitioner nos. 1 & 2,
quashed. [Kamal Nayan Singh Vs. State of M.P.] ...2894

Criminal Procedure Code, 1973 (2 of 1974), Section 482 - See -
Penal Code, 1860, Section 500 [Rakesh Agrawal Vs, B.S. Jaggi] ...3105

Date of Birth (Entries in the School Register) Rules 1973, M.F. -
Rule 7,8,9 - Correction of date of birth - Rule 9 provides that no application
for correction in date of birth recorded in school register shall be
entertained after the form for the Board's examination at the end of
secondary level of education has been sent to the Board or after the student
has left the school, if the student has not pursued education upto the end
of secondary education - Respondent is still studying in Class XII and has
not left the course of secondary standard - Application for correction of
date of birth was made immediately on getting the mark-sheet and at the
relevant time, she had not left the education or had not completed
secondary education - Rules 7 and 8 provide for rectification of mistake
or correction or change in date of birth by the institution itself - These
rules does not restrict the Board of Secondary Education to correct the
date of birth - Writ Appeal disposed of. [Board of Secondary Education
Vs. Privanka Shrivastava] ‘ (DB)...2632

Double Jeopardy - Two charge sheets pending before two

different courts on altogether different set of allegations - Question of
double jeopardy does not arise. [Alakh Kumar @ Alakh Das Gupta
Vs. State of M.P.] ...3113

Dowry Prohibition Act (28 of 1961), Section 3 & 4 - See -
Criminal Procedure Code, 1973 (2 of 1974), Section 482, [Kamal Nayan
Singh Vs. State of M.P.] ...289%4

Dowry Prohibition Act (28 of 1961), Section 7, Criminal
Procedure Code, 1973 (2 of 1974), Section 156(3), 482 - Statement made
by aggrieved person - Respondent no. 2 was married with daughter of
applicant - Respondent no. 2 is facing trial for offence under Section 498-
A of LP.C. - Respondent no.2 filed complaint on the basis of admission of

the applicant that he had given dowry in connection with marriage of his

o
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daughter - Held - While forwarding the complaint for investigation, the
Magistrate overlooked the provision of Section 7(3) of the Act - Further
the word "May" in Section 156(3) makes it clear that the provision is
directory and forwarding of complaint is not necessary in every case -
Order passed under Section 156(3), F.L.R. and consequent proceedings
quashed. [Haji Sayyad Vs. State of M.P.] ' 2610

Education - Green Card - Exemption from payment of Fee -
Petitioners were admitted in B.E, Course in the academic session of
2008-2009 and were exempted from payment of fee under the policy of
the State Govt. in vogue vide circular dated 17-10-2007 - Benefit of
- exemption was withdrawn in the light of order dated 3-7-2009 - Held -
Policy dated 3-7-2009 had in fact restored the past with certain rider -
Petitioners are not hit by two exceptions as laid down in policy dated
3-7-2009 - Petitioners were exempted from tuition fee since their
admission in the year 2008-2009 and the same having been granted
vide circular dated 17-10-2007 which is not superseded by subsequent
order/policy decision dated 3-7-2009 - Petition allowed. [Satyam Pandey
Vs. University Institute of Technology, RGPV] (DB)...2379

Electricity Act (36 of 2003), Sections 126 & 127 - Disconnection of
Electricity - Appeal - Premises of the appellant was searched and provisional
assessment orderwas served - Appellant raised objections to the Provisional
Assessment Order - Without deciding the objections and without passing
the final order, electricity was discontinued - Held - Alternative remedy of
filing appeal would only arise when a final order under Section 126 is passed
- Electricity cannot be discontinued - Respondents directed to decide the
objections and pass the final order - The appellant may thereafter if aggrieved
can filean appeal - Appeal allowed. [Qutubuddin Vs. M.P. Pashchim Keshtra
Vidyut Vitran Co. Ltd.] (DB)...2317

Electricity Supply Code, M.P. 2004, Clause 5.3 - Dedicated Feeder
- Merely because a consumer has opted for getting power supply from
dedicated feeder, it does not mean that no other consumer can be provided
electricity from the said feeder - It is not the Intention of the Code making
authority to confine the electricity supply by dedicated feeder to a solitary
consumer - It is only to ensure that electricity supply is provided to the
consumer from a particular feeder which is known as dedicated feeder.
[K.S. Oils Ltd. Vs. M.P.K.V.V.C.L.] T ..2425
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Employees’ Provident Funds and Miscellaneous Provisions Act
(19 of 1952), Section 11 - Priority of payment of contributions over
other debts - Statutory authorities attached certain properties of
erstwhile employer but did nothing thereafter - Financial Institution

because of non-payment of loan of erstwhile employer invoked"

Securitization and Reconstruction of Financial Assets and Enforcement
of Security Interest Act, 2002 and sold the property to the auction
purchaser - Inaction after the attachment will not amount to waiver of
statutory contribution - Financial Institution is liable to pay the said
contribution. [Textile Mazdoor Congress Vs. State of MLP.]  ...*110

Employees' Provident Funds and Miscellaneous Provisions Act
(19 of 1952), Section 11(2) - Statutory contribution under the Act is
the first charge on the assets of the establishment - Even if the Industry
of erstwhile owner is taken over by the financial institution, said
statutory liability is neither waived nor extinguished- It will stand and
financial institution is bound to repay the same - Bonafide purchaser
of industry who was not apprised of any charge or contribution is
outstanding against the erstwhile industry not liable to pay the
contribution, [Textile Mazdoor Congress Vs. State of M.P.]  ...*110

Entertainments Duty and Advertisements Tax Act, M.P. (30 of
1936), Sections 4(1),(2)(d), Municipalities Act, M.P. (37 of 1961),
Section 5 - Compounding Duty - Population - Compounding duty is
25% where the population of a place is between 25001 to 50,000 and
30% where population is 50,000 to 1 lac - Railway area was excluded
from Municipal Area - No notification under Section 5 of Act, 1961
that Railway area was notified as local area - Population of Railway
area cannot be included in the local municipal area - Accordingly slab
of 25% is applicable - Writ appeal dismissed. [State of M.P. Vs. Bharat
Bhusan Vyas] (DB)...2622

Essential Commodities Act (10 of 1955) Section 3/7, Penal Code
(45 0of 1860), Sections 467, 468 & 471, Criminal Procedure Code, 1973
(2 of 1974), - Framing of charge - Powers of Revisional Court - Driver

co accused was carrying a tanker in which 20,000/- liter kerosene oil.

of blue colour was found - Held - Revisional jurisdiction can not embark
upon re-appreciation of evidence unless the finding of fact is on the
face of it illegal or perverse - It is a cardinal principle of law thatin a
revision, the revisional court will not interfere with the order of the
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court below, unless there is some compelling reason for doing so such

as where the judgment or order of the court below is vitiated by
perversity or gross illegality - The impugned order does not suffer
from any illegality nor there is any error of jurisdiction - Thus, it is
clear that charges are properly framed - Revision dismissed. [Rajeev

Kumar Vs. State of M.P.] ...2583

Evidence Act (1 of 1872), Section 3 - Witness - Exaggerations
or improvements - Exaggerations or improvements per se donot render
the evidence brittle - It can be one of the factors to test credibility of
the prosecution version - Irrelevant details which donot in any way
corrode the credibility of a witness cannot be labelled as omissions or
contradictions. [Major Singh Vs, State of M.P.] (DB)...2540

Evidence Act (1 of 1872), Section 3 - Witness - Tutored - Even if
a part of deposition of a witness can be treated to be tutored, remaining
part if inspires confidence can be believed at least takeén into
consideration for the purpose of corroboration. [Major Singh Vs. State

of MLP.] (DB)...2540
Evidence Act (1 of I 872), Section 32 - See - Penal Code, 1860,
Section 302, [Kisna Vs, State of M.P.] (DB)...2519

Evidence Act (1 of 1872), Section 35-See -Panch@dtNirvachau Niyam,
M.P. 1995, Rule 35(2), [Basanti Bai (Smt.) Vs. Smt. PremwatiBai] ~ ...2416

Evidence Act (1 of 1872), Section 44 - Fraud or Collusion in
obtaining judgment - Who can challenge - A person affected by the fraud
can impeach the same and can sue to set aside the judgment and its
consequences - A stranger to a proceeding can always plead and prove the
fraudulent nature of the transaction, even if it be a decree of the Court -
Appeal dismissed. [Hameeda Begum (Smt.) Vs.Inder Kumar Jain] ...2797

Evidence Act (1 of 1872), Section 45 - Examination of thumb
- impression - Petitioner has filed a suit for declaration for declaring the
sale deeds as null on the ground that he has neither entered in any
transaction of sale with the defendants nor has sold the property by
executing the aforesaid sale deeds with his thumb impression - Held -
Assistance of handwriting expert is necessary to adjudicate the disputed
question with respect of thumb impression - Petition allowed. [Netlal
Vs. Saligram] «:2961
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Evidence Act (1 of 1872), Section 45 & 73 - Expert opinion -
Prayer for subjecting the writings on the nomination paper to
examination by Handwriting Expert - Held - It is still open to the
respondent to call in evidence the returning officer, who received the
nomination paper - There is absolutely no justification for referring
the writings to the Handwriting Expert for examination and opinion as
to identity thereof - Application dismissed with costs. [Rajesh Kumar
Vs. Devendra Singh] ...2457

Evidence Act (1 of 1872), Section 64 - Admissibility of document

- Merely because of document has been exhibited is not sufficient to

"hold that the same has been proved - Document should be proved by
relevant witness - In lack of it such document cannot be held to be

proved. [Pappu @ Narendra Kumar Vs. State of M.P.] ...2486

Evidence Act (1 of 1872), Section 106 - Special Knowledge -
Revisionist contested the election from the seat reserved for S.C./S.T. -
Election of the Revisionist was set aside on the ground that he doesnot
belong to S.T. - Revisionist did not examine his mother or any family
member to assert that he belongs to S.T. and not Rajput - Adverse inference
can be drawn against the revisionist - Claim for remand of matter to the
Caste Scrutiny Committee cannot be entertained in the peculiar facts and
circumstances of the case - Election of the Revisionist was rightly set
aside - Revision dismissed. [Govind Singh Vs. Ramcharan] ...2850

- EvidenceAct (1 of 1872), Section 113 A - Applicability of presumption
~ Marriage was solemnized before 8-10 years - Presumption under section

113 A of Act, 1872 not applicable. [Sarjoo Vs. State of MLP.] - ...2806
Evidence Act (I of 1872), Section 115 - See - Constitution - Article
226 [Chintaman Masulkar Vs. State of M.P.] ...2353

Evidence Act (1 of 1872), Section 154 - Hostile Witness - Evidence of
a hostile witness would not be totally rejécted if spoken in favor of the
prosecution or the accused, but it can be subjected to a close scrutiny and that
portion of the evidence which is consistent with the case of the prosecution or
defence may be accepted. [Major Singh Vs. State of MLP.] (DB)...2540

EvidenceAct (1 of 1872), Section 154 - Witness - Prosecution witness
not supporting the prosecution story in examination-in-chief - Witness not
“declared hostile - Prosecution is bound by the statement given by the
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prosecutrix. [Santosh Kumar Vishwakarma Vs. Stateof M.P.] ~ ...2481

Finance Code Bill (M.P), Rule 84 - See - Constitution - Article
226 [Chintaman Masulkar Vs, State of M.P.] ...2353

High Court of Madhya Pradesh Rules, 2008, Chapter IX Rule'4 -
Affidavit - Affidavit should contain only facts - It shall not contain any
statement which is in the nature of expression of opinion or argument.
[Rajendra Singh Rawat Vs. State of M.P.] ++.2660

Hindu Succession Act (30 of 1956), Section 14 - Absolute Right -
'Wife was given the right of maintenance under a compromise decree -
Held - If a Hindu Female is given a right in the property in view of her pre-
existing right, in such a case Section 14(1) of the Act would apply - Wife
had an absolute right in view of provisions of Section 14(1) of the Act.
[Pandhari Vs. Ramchandra] ...2469

Income Tax Act (43 of 1961), Sections 30, 31 & 37 - Exemption -
Expenditure whether revenue or capital in nature - Plant suffered heavy
damage due to an accident - Assessee claimed expenses incurred by it for
the repairs of plant and charged the same in profit and loss account -
Assessing officer came to conclusion that the entire plant was destroyed
and was reconstructed by assessee and therefore treated the expenses as
capital expenditure - Held - Assessment made on the basis of survey report,
which was never supplied to assessee- No opportunity was given to assessee
- It is open for assessing authority to collect private evidence but assessee
must be informed and proper opportunity is to be given. [Prestige Foods
Ltd., Indore Vs. Commissioner of Income Tax, Bhopal] (DB)...2591

Income Tax Act (43 of 1961), Section 132B - Simple Interest -
Amount of Rs. 60,000 was seized during search - Petitioner was not found
. liable to make payment of tax - Amount so seized is liable to be returned
with simple interest. [Om Prakash Agrawal Vs. Union of India] (DB)...2979

Industrial Disputes Act (14 of 1947), Section 25-F - Retrenchment

- Services of petitioner were terminated orally - Judgment passed in the
case of Secretary State of Karnataka vs. Uma Devi has no application as
petitioner was not seeking regularization but had challenged his termination
- Judgment passed in the case of Uma Devi has no bearing on interpretation
of section 25-F - Matter remanded back. [Ravindra Shobhawat Vs.
Secretary, Krishi Upaj Mandi Samiti, Badnagar] (DB)...2342
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Interpretation of Statute - If something is prescribed in a statute
to be done in a particular manner, it has to be done in the same and other
method are forbidden - Held - Revenue authorities erred in passing the
impugned order - This order is set aside - Petition is allowed. [Baheed
Khan Vs, State of ML.P.] ...2385

Juvenile Justice (Care and Protection of Children) Act (56 of 2000),
Section 2(k) - See - Criminal Procedure Code, 1973, Section 482, [Ashfaq
Vs. State of M.P.] ..2887

Juvenile Justice (Care and Protection of Children) Act (56 of 2000),
Section 74, The Juvenile Justice (Care and Protection of Children) Rules,
2007, Rule 12 - Age Determination Inquiry - While ascertaining the age of
accused, procedure laid down under Rule 12 of the Rules has to be followed
- Any other procedure laid down in Cr.P.C. or any other criminal procedure
cannot be imported - It is a duty caste on the Courts/J.J. Board and
Committees to seck evidence by obtaining certificates as mentioned in Rule
12 - Question of ascertaining medical opinion from a duly constituted Board
arises only if the documents mentioned in Rule 12 are not available - In
case exact assessment of the age cannot be done, then the Court, for reasons
to be recorded, if considered necessary, give the benefit to the child or
juvenile by considering his or her age on lower side within the margin of 1
year. [Ashwani Kumar Saxena Vs. State of M.P.] (8C)...*107

Juvenile Justice (Care and Protection of Children) Rules, 2007, Rule
12-See - Juvenile Justice (Care and Protection of Children) Act, 2000, Section
74, [Ashwani Kumar Saxena Vs. State of M.P.] (SC)...*107

Juvenile Justice (Care and Protection of Children) Rules, 2007,
Rule 20 & 12 - See - Criminal Procedure Code, 1973, Section 482, [Ashfaq
Vs. State of M.P.] ...2887

Kashtha Chiran (Vinivaman) Adhiniyam, M.P. (13 of 1984),
Sections 3 & 4 - Appeal/Revision against order of conservator of forests -
Appeal(revision) preferred by the respondent against order passed by
conservator of forest under section 12 (3) - It ought to have been
entertained and decided as a Civil Appeal. [State of M.P. Vs. Aditya
Narayan Shukla] ...2872

Krishi Upaj Mandi Adhiniyam, M.F. 1972 (24 of 1973), Chapter-
VI (Regulation of Trading) Sections 2, 3, 4, 5, 7, 19, 31, 32, 36, 37, 38, 39,
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43, 44, Sugarcane (Regulation of Supply and Purchase) Act, M.E. 1958 (1
of 1959), Sections 19 & 20, Sugarcane (Regulation of Supply and
Purchase) Rules, Rule 2(f), 35, 36, 40, 41 & 43, Sugarcane (Control)
Order, Clause 3 - Whether Market Fee can be levied to the transactions
involving purchase of sugarcane by factories operating in market areas of
State - Act, 1958 is a special statute enacted for regulating the supply and
purchase of sugarcane to the factories and covers the entire spectrum of
the transactions involving the sale and purchase of sugarcane - Mechanism
for fixing the minimum price of cane is contained in clause 3 of the Control
Order - Mode of payment is contained in both Act, 1958 and Control Order
- Provisions of Section 36 and 37 of Market Act are irreconcilable with
those contained in Section 15, 16, 19 of the Act, 1958 and clause 3 of Control
Order - No special facility is provided to the Cane Growers and occupiers
of the factories who purchase sugarcane at the purchasing centers or within
the factory premises - Control order envisages fixation of minimum price of

sugarcane by Central Govt. whereas Market Act postulates determination

of prices of notified agricultural produce brought into the market yard by
tender bid or open auction - Provisions of Market Act would not prevail
over the Control Order and that transactions involving the purchase of
sugarcane by the factories operating in the market areas would not be
governed by the provisions contained in Market Act - Market Fee no leviable
-Appeal dismissed. [Krishi Upaj Mandi Samiti, Narsinghpur Vs. M/s. Shiv
" Shakti Khansari Udyog] (SC)...*114

Land Acquisition Act (1 of 1894), Section 11-A - Period within
which an award shall be made - Stay of proceedings by Court - Effect -
Award was due on 31.03.2000 - There was stay of 6 years 8 months and 16
days - Period of stay liable to be excluded - Award ought to have been
passed on or before 18.01.2007 - Award was passed on 31.12.2005 - After

excluding the period of stay it cannot be said that the statutory provisions -

of Section 11-A of the Act was violated - Petition dismissed. [Geeta Bai
(Smt.) Vs. State of M.P.] ... *117

Land Revenue Code, M.P. (20 of 1959), Section 50 - Review -
Condonation of delay - Delay of 23 years - Sufficient Cause - Sufficient
cause is required to be established - Delay of 23 years is not an ordinary
delay and can be condoned only if specific reasons with accuracy and
precession are shown - It cannot be condoned on a bald statement that
matter has a public element - Order condoning the delay quashed.
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[Radhacharan Sharma Vs. State of M.P.] ...2956

Land Revenue Code, M.P. (20 of 1959), Section 248, WakfAct 1995
- Applicability - Whether revenue authorities can invoke this provision
against alleged encroachment on wakf property - Held - No - Sec 248
empowers the revenue authorities to take action against certain kinds of
lands which are mentioned in the said provision - Anterior to or later to -
amendment in Sec. 248, no action can be taken against the encroachment
on notified Wakf property. [Baheed Khan Vs, State of ML.P.] ...2385

Limitation Act (36 of 1963), Section 5, Civil Procedure Code (5 of
1908), Order 41 Rule 3-A - Application for condonation of delay - The
Appellate Court in view of peculiar facts, decided to decide the application
for condonation of delay along with appeal - However, application for
condonation of delay was decided first before passing judgment - No
interference called for. [Pop Singh Vs. Ram Singh] .-.3058

Limitation Act (36 of 1963), Section 5 - Condonation of Delay -
Delay 0f 350 days - State applied for certified copy on 1-4-2010 which was
delivered on the same day - No explanation for the delay during the period
of more than 6 months between 27-4-20610 and 2-11-2010 - If the officers
have dealt with the matter negligently, or there is no explanation of such
long delay, then the delay of more than six months without any proper
explanation and cogent reason cannot be condoned - Cause shown by State
for condonation of delay of 350 days not justified - Application for
condonation of delay dismissed - Writ Appeal is also consequently
dismissed. [State of ML.P. Vs. Mahendra Solanki] (DB)...2628

Limitation Act (36 of 1963), Section 5 - Sufficient Cause -~ Sufficient
cause should receive a liberal construction - Decree was passed on
06.12.1985 - Application for mutation was filed in the year 2009 - After receipt
of notice for mutation, appellants applied for certified copy of judgment and
decree - Period of limitation would start from the date of knowledge and not
from the date of judgment and decree. [Pop Singh Vs. Ram Singh] ...3058

Medical and Dental Post Graduate Course Entrance Examination
Rules, M.P. 2012 - Rule 9(1)(a) - Int Service Candidates - Petitioners working
as Medical Officers on contract basis in Reproductive Child Health
Programme - Service condifions are governed by IVLP. Civil Services Conduct
Rules, 1965 - Persons who are Medical Officers under Reproductive Child
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BT SR i fear wEr 9y — Sl 06.12.1985 ! WG — FATARYT
2 AT af 2000 ¥ R FHar T — AEATERE 8 AW wifte B g,
arfiameffror % fofa & feat & waiw gRifad & fag smdes foar -
aRfmT @Y safy, Ta B @) ¥y ¥ ey i sk T £ Pofe 7 e +Y
fafer /1 (ot Rz A @ Ris) ...3058
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Health Programme and have served in rural areas for five years are entitled
to be treated as in service candidate - However, petitioners are not entitled
for stipend. [Anand Das Sharma (Dr.) Vs. State of M.P.] (DB)...2453

Motor Vehicles Act (59 of 1988), Sections 3(a) & 66 - Transport

Vehicle owned by Centrel or State Government - Permit - No pleading to

- the effect that the offending vehicle which was owned by Union of India
was being used for government purposes unconnected with commercial
purposes - Benefit of Section 66 cannot be extended. [Harish Kori Vs.
Raju K. Rajvardhan] ...3069

Motor Vehicles Act (59 of 1988), Section 166 - Compensation -
Appellant a student doing the work of distribution of news paper - Notional
income can be accepted Rs. 15,000 - Multiplier of 15 would apply - In
view of 35% disability future loss of earning comes to Rs. 5250 - Amount
of Rs. 1]acs deserves to be awarded in the head of causing impotency for
the injuries - Appellant entitled to Rs. 2,84,865 after adding medical
expenses etc. [Harish Kori Vs. Raju K. Rajvardhan] ...3069

Motor Vehicles Act (59 of 1988), Section 166 - See - Succession Act,
1925, Section 372, [Chandra (Smt.) Vs. Ranveer Singh Ramavtar] ...2847

Municipalities Act, M.P. (37 of 1961), Section 5 - See -
Entertainments Duty and Advertisements Tax Act, M.P, 1936, Sections
4(1),(2)(d), [State of ML.P. Vs. Bharat Bhusan Vyas] (DB)...2622

Municipalities Act, M.P. (37 of 1961), Sections 127,129 & 355 -
Levy of Terminal Tax - State Government prescribed the rate of terminal
tax by M.P. Terminal Tax (Assesment & Collection) on the Goods
Exported from Madhya Pradesh Municipal Limits, Rules 1996 - Resolution
of Municipal Council prescribing higher rate of terminal tax, is without
any authority of Law. [Mohan Chopada Vs. State of MLP.] .-.2930

Municipalities Act, M.P. (37 of 1961), Section 133 - See -
Constitution, Article 265 [Mohan Chopada Vs. State of M.P.]  -...2930

Nagar Thatha Gram Nivesh Vikasit Bhoomiyo, Griho, Bhavano
Tatha Anya Sanrachane Ka Vyayan Niyam, M.P. 1975 - Rule 3 - Transfer
of Land - Property belongs to the State Government which on constitution
of the authority vested in it - Rule 3 imposes a bar against transfer of
Government land vested in or managed by the authority except with the
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wlev IFT JAAT (1988 BT 59) €T 166 — @ — GOUARBIN
FORE, 1925 arr 37z (a=T (fWf) 4. =dk Rig IwEaR)  ...2847
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general or special sanction of the State Government - The authority is
under an obligation to ensure that it functions according to the provisions
of the act and the Rules - Property of the public, which has to be dealt with
in a fair, transparent and rational manner. [Neetu Tej kumar Bhagat V.
Jabalpur Development Authority) (DB)...2946

Nagar Thatha Gram Nivesh Vikasit Bhoomiyo, Grilio, Bhavano
Tatha Anya Sanracheno Ka Vyayan Nipam, M. 1975 -Rule 5 & 6 - T ransfer
of the Authority Land - No attempt was made by the Authority to ascertain
the market value either by holding a public auction or by inviting tenders -
The action of the Authority in not ascertaining the market value of the
property by a fair and transparent manner can not be approved. [Neetu
Tejkumar Bhagat Vs. Jabalpur Development Authority] (DB)...2946

Narcotic Drugs and Psychotropic Substances Act (61 of 1985),
Sections 8(c), 29, 27-A, 15(c), 29, 67 - Confessional Statement - Charges
against applicant were framed on the basis of confessional statement of
co-accused - No substance was seized from the possession of the applicant
- Co-accused making confessional statement was having license and the
quantity of poppy straw recovered from his possession was within the limits
of licence issued - Violation of any condition of license is punishable under
Clause 19 of the license - As the co-accused who had made the confessional
statement had not committed any offence under the N.D.P.S. Act, therefore,
his confessional statement would not be covered under Section 67 of the
Act - Charges framed against the applicant set aside. [Shiv Shankar
Agrawal Vs. Union of India] ...2864

Narcotic Drugs and Psychotropic Substances Act (61 of 1985),
Section 20(b) - Joint Possession - 10 plants of ganja standing in the aangan
which is in joint possession of three brothers - Special Judge did not commit
any illegality in taking cognizance of the offence against the non-charge
sheeted brothers - Even a strong suspicion leading to presumption as to
. bossibility as against certainly makes out a case for framing of charge
and the trial judge is required to record reasons only if he decides to
discharge the accused. [Gopal Ji Singh Vs. State of MLP.] ...3122

National Council for Teacher Education Act (73 of 1993), Section
15, Regulations 2009, Regulation 8(3) - Starting New Course - Petitioners
were granted permission to start B.Ed. Course from the session 2009-2010 -
Pefitioners can be permitted to start new course only after completing 3
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academic sessions - Application seeking permission to start new course of
D.Ed. was made prior to completing 3 academic sessions - Application was
rightly rejected as premature - Petition dismissed. [Sparsh Education and
Welfare Society Vs. National Council for Teacher Education]  (DB)...2412

-National Security Act (65 of 1980), Section 3(2) - Order of detention
- Action of the petitioner had disturbed the even tempo of life - Act of the
petitioner had affected the public order - The same is sufficient to justify the
order of detention. [Haji Abdul Rajjak Vs. State of M.P.] (DB)...2428

National Security Act (65 of 1980), Section 3(2) - Preventive
Detention - Delay in execution of order of detention - Residential address
given by petitioner not controverted by Police - Delay of four years and
seven months in executing the order of detention not explained - Order of
detention liable to be quashed as respondents have failed to offer any
satisfactory explanation for non-execution of order of detention - Petition
allowed. [Mohd. Sartaj Vs. State of MLP.] (DB)...3007

Negotiable Instruments Act (26 of 1881), Section 138 -
Examination by Handwriting Expert - Offence is a strict liability offence
- Declination to send the documents for examination and-opinion of the
handwriting expert would amount to depriving the accused of the
opportunity of rebutting the presumption - Application allowed. [Ram Sewak
Patidar Vs, Narayan Singh Patidar] : ...2876

Negotiable Instruments Act (26 of 1881), Section 138 ~ Withdrawal
of Complaint - Prayer for withdrawal of complaint at defence stage on the
ground of compromise cannot be allowed without following the guideline
of depositing 10% of the cheque amount, as laid down by Apex Court in
the case of Damodar S. Prabhu Vs. Sayed Babalal. [Raghunath Singh
Patel Vs. Chandra Pal Singh Parihar] ...3112

Nikshepakon Ke Hiton Ka Sanrankshan Adhiniyam, M.P, 2000 -
Sections 4,5,7 - Refund of Money invested in Chit Fund Company -
Petitioner has filed the petition for refund of money invested by him with
the respondent no. 3 - Properties of respondent no.3 company has already
been attached under Section 4 of Act, 2000 - Special Court constituted
under Section 7 is empowered to direct for equitable distribution among
depositors - Petitioner directed to approach the Competent Authority who
will apply to the Special Court along with certificates - Special Court will

LY
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verify the liability of payment of deposits and interests accrued and shall
pass necessary order for equitable distribution amongst the depositors
and even if after auctioning/selling the property of the Company, if the
Court finds that it is not sufficient to cover the shortfall, shall impose such
fine on the Company or its Directors to cover the shortfall. [Omkar Singh

Vs. State of ML.P.] (DB)...*108

Non-Gazetted Class 11l Services (Collegiate Brancl) Recruitment
and Promotion Rules, M.P1974 - Amendment of rules in 1991 - Amendment
in the year 1991 providing that Laboratory Attendants having qualification
for appointment on the post of Laboratory Technician only would be
promoted - This amendment was already held prospective and similarly
situated employees were directed to be given promotion - Order of State
Administrative Tribunal was upheld by Supreme Court also - Nothing is
Ieft to be adjudicated as the claim of the identically placed persons was
already decided by Tribunal duly affirmed by the Apex Court - Order for
promotion of the petitioners giving benefit of promotion w.e.f. 16-12-1994
be immediately issued - However, petitioners would be entitled to the
notional fixation of their pay on the promotional post of laboratory

technician. [Ashok Kumar Chouksey Vs. State of M.P.] . ...2075

Panchayat Nirvachan Nipam, M.P. 1995, Rule 35(2), Evidence Act
(1 of 1872), Section 35- Date of Birtl: - Birth certificate issued by Registrar
birth and death would prevail over the school certificate. [Basanti Bai

(Smt.) Vs. Smt. Premwati Bai] ...2416
Panchayat Nirvachan Nivam, M.P. 1995, Rule 35(2) - See - Constitution,
Article 243 F, [Basanti Bai (Smt.) Vs. Smt. Premwati Bai] o .2416

, Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993 (1 of 1994),

Section 95, Panchayat Service (Gram Panchayat Secretary Recruitment
and Conditions of Service) Rules, M.P, 2011, Rule 6(7) - Power to _frame
rules - Transfer of petitioners who were working as Panchayat Secretary
was challenged as the transfer policy has not been framed by Commissioner
as per the requirement of Rule 6(7) - Section 95 gives power to State Govt.
to frame rules for carrying out the purpose of Adhiniyam - Authority who is
- ¢ompetent to frame statutory rules, can always issue executive instructions
on the subject - Enabling provision available under the Act cannot be
restricted by the Rules made thereunder - Rule 6(7) gives power to frame a
policy by the Commissioner but it cannot be said that the powers to frame

*y
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policy on the subject is restricted only to Commissioner - By Executive
Instructions Rules can be supplemented but no executive instruction can
supplant the rules - By transfer policy framed by State as the rules are not
supplanted, no interference is warranted on this count - Petition dismissed.
[Awadhesh Kumar Sharma Vs, State of M.P.] 113

Panchayat Service (Gram Panchayat Secretary Recruitment and
Conditions of Service) Rules, M.P, 2011, Rule 6(7) - See - Panchayat Raj
Evam Gram Swaraj Adhiniyam, M.P. 1993, Section 95, [Awadhesh Kumar
Sharma Vs. State of M.P.] . %113

Partnership Act (9 of 1932), Sections 58, 59 & 60 - Registration of
Firm- Place of Business - Petitioner firm was registered under the Act as it
is having its place of business within the territorial jurisdiction of Sub-
Registrar - After the retirement of one of the partners, partnership deed
was reconstituted and place of business of firm was stated to be at Rajasthan
-Application for alteration in the principal place of business was rejected by
the Sub-Registrar being beyond his jurisdiction - Held - Act provides for
effecting registration in any area in which the firm carries on business - It is
not mandatory for registering the firm only at the place where its principal
place of business is situated - Sub-Registrar directed to pass appropriate
orders. [Divya Marble (M/s.) Vs. State of M.P.] ...2718

Penal Code (45 of 1860), Sections 100, 302, 304 Part I - Private
Defence - Accused persons were in possession of land in dispute -
Complainant party had gone there along with revenue authorities for
getting the demarcation - As the complainant party had reached on the
field along with revenue officer for placing marks of boundary on it,
therefore, apprehension in the mind of the appellants would be justified
upto limited extent only - Deceased no. 1 received 17 injuries and Deceased
no. 2 received 4 injuries which indicates that appellants had exceeded
their right of private defence - As the appellants had acted in a cruel manner
to some extent therefore, they are guilty under Section 304 Part I -
Appellants sentenced to 10 years R.I. on each count - Appeal partly
allowed. [Om Prakash Vs. State of MLP.] , (DB)...2836—

Penal Code (45 of 1860), Section 302, Evidence Act (1 of 1872),
Section 32 - Dying Declaration - The deceased was set on fire by the
appellants while she was alone in the house - She narrated the incident to
her husband when he came back from the fields - In 1st dying declaration

-
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recorded by Naib Tahsildar, she did not attribute any motive to the
appellants for setting her on fire whereas in the 2nd dying declaration she
alleged that appellant no.1 was having evil eye on her - However, in the
earliest report made by the husband of the deceased, it was alleged that
when he came back from the fields he found the smole coming out of the
house and the door was opened with the help of sabbal and found that the
deceased was sitting in a burnt condition and merely asked for treatment
- In view of the earliest statement/information given by the husband to the
police, the dying declarations made by the deceased do not appear to be
trustworthy - Appeal allowed. [Kisna Vs. State of ML.P.| (DB)...2519

Penal Code (45 of 1860), Section 302 - Murder - Circumstantial
Evidence - Appellant used to quarrel with his wife and had a quarrel with
her in the late night, the appellant and deceased were seen together, the
dead body of the deceased was found in the house, the appellant absconded
from the place of occurrence and was arrested after about 5 days, weapon
of offence as seized at his instance and the death of the wife of the appellant
was homicidal in nature - Guilt of the appellant is proved beyond reasonable
doubt. [Tunnu @ Rajesh Kumar Vs, State of M.P.] (DB)...2498

Penal Code (45 aof 1860), Section 302 - Murder - Evidence of eye
witnesses inspire confidence - Sharp edged weapons were also recovered
at the instances of the appellants - Oral Evidence corroborates the Medical
Evidence as 10 incised wounds were found - Fatal injuries were also caused
on the vital part of the body of the deceased - Appellants had intended to
commit the murder of deceased - Appeal dismissed. [Major Singh Vs.
State of M.P.} - (DB)...2540

Penal Code (45 of 1860), Section 302 or 302 Part II - Murder or
Culpable Homicide not amounting to murder- Appellant used to visit the
house of the deceased because of love relations - On the insistence of
deceased that he should keep her as his wife, appellant kicked her and picked
_ up kerosene, sprinkled it and set the deceased on fire - When she caught fire
and shbuted, he extinguished the fire to save her and did not try to run away
from the spot - Held - It can be appreciated that the incident occurred in a
sudden impulse without any premeditation on the part of appellant- Appellant
did not intend to inflict the injuries on deceased which she ultimately sustained
-Appellant guilty of commiiting offence under Section 304 Part Il and sentenced
to 10 years R.X. [Jham Singh Pawar Vs. State of ML.P.] (DB)...2503
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Penal Code (45 of 1860), Section 302 or 304 Part I - Culpable
Homicide not amounting to murder - Accused persons tried to collect
Mahua forcibly despite the resistance offered by deccased - Evidence
also shows that some of the accused persons c¢arried the deceased to Police
Station - However, as they caused multiple serious injuries to the deceased
by sticks, it can be inferred that they either intended to cause death or to
cause such bodily injuries to deceased as were likely to cause his death -

Conviction altered to 304 Part I and sentenced to R.I for 10 years - Appeal .

partly allowed. [Mahadev @ Jhadha Vs. State of M.P.]  (DB)...2532

" Penal Code (45 of 1860), Section 302 / 304 Part I - Culpable
Homicide not amounting to murder - Deceased died due to a solitary
head injury caused by appellant - Appellant was provoked all of a sudden
on a trivial issue - Appellant did not use any conventional weapon to inflict
injury - Appellant convicted under Section 304 Part I and sentenced to 10
years Rl [Tunnu @ Rajesh Kumar Vs. State of M.P.] (DB)...2498

Penal Code (45 of 1860), Sections 304 Part-11, 323, Probation of
Offenders Act (20 of 1958), Section 6, Criminal Procedure Code, 1973 (2
of 1974), Section 357 - Acquitted co-accused abused deceased with filthy
language and asked that why he is spreading rumor that he married his
daughter after obtaining the money - Appellant lashed with stick came
there and gave a blow of such stick on the head of deceased - Co accused
and his son also gave blows of stick on the person of deceased - During
such incident deceased was also subjected to threat of his life - Held -
Considering the age i.e. 19 years, of the appellant he is held entitled to be
extended benefit of mandatory provision of Section 6 of the Probation of
Offenders Act and directed to pay compensation of Rs. 25,000/- to natural
heirs and legal representatives of victim - Conviction of the appellant
affirmed under Section 323, 304 Part II, IPC - Appeal allowed in part.
[Vinay Singh Vs. State of M.P.] .« 2473

Penal Code (45 of 1860), Section 306 - Abetment to commit suicide
- No date, occasion or specific particular on which the appellant or any
other gave alleged harassment or cruelty to the deceased - Appellant eannot
be held to have instigated the deceased to commit suicide. [Sarjoo Vs.
State of M.P.] ...2806

Penal Code (45 of 1860), Section 323 - Sentence - Incident took
place near about 20 years back - Appellant has not remained in jail even for

A
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a single day - However, considering the fact that during last 20 years, the
appellant has suffered the mental agony of his case and has also appeared
before the Trial Court as well as Appellate Court, jail sentence is set aside
and a fine of Rs. 1000 is imposed. [Parvat Singh Vs. Khanjuwa] ...2491

Penal Code (45 of 1860), Section 323 & 376, Criminal Procedure
Code, 1973 (2 of 1974), Section 222- Inferior offence - Offence under Section
323 cannot be said to be inferior offence punishable under Section 376 -
Appellant could not have been convicted without framing charge under Section
323 of LP.C. [Laalu @ Balmukund Sharma Vs. State of M.P.] ...2526

Penal Code (45 of 1860), Section 354 - Outraging the modesty -
Appellant undressed the prosecutrix and directed her to lie down on his
pant, which was placed on the earth and thereafter, he lied down upon the
prosecutrix and in the meantime, the witnesses came fo the spot, the appellant
ran away -As the appellant had used some criminal force upon the prosecutrix
to outrage her modesty, he is guilty of committing offence punishable under
Section 354 of L.P.C. [Lal Singh Gond Vs. State of M.P.| ...2510

Penal Code (45 of 1860), Section 354 - Qutraging the modesty -
Prosecutrix a minor girl was detained by appellant who was unknown to
the prosecutrix - Indecent act of removal of cloths must have been done -
Appcllant is guilty of committing offence punishable under Section 354 -
Sentenced to 6 months R.I. and a fine of Rs. 500. [Vinod @ Arvind Vs.
State of MLP.] ...2827

Penal Code (45 of 1860), Section 363 - Kidnapping - Appeilant
induced prosecutrix to go with him to the bushes near the Nala and
therefore, who was taken few yards away from the place where she was
playing - She was not taken away from the guardianship of her maternal
grand father - Prosecutrix was taken to a nearby place, so that they could
not be seen by the others - Act of the appellant doesnot amount to
kidnapping. [Lal Singh Gond Vs. State of M.P.} ...2510

Penal Code (45 of 1860), Sections 363 & 366 - Kidnapping -
Prosecutrix went along with appellant in the night on her own - As
prosecutrix was below 18 years of age, she was taken away from the
guardianship of her parents without their consent - Appellant guilty of
cominitting offence under Section 363 and not under Section 366 of L.P.C.
- Trial Court had awarded sentence of 2 years for offence under Section
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363 of I.P.C. and as the appellant has already remained in jail for 3 years,
therefore, no interference is made in the sentence passed by the Trial
Court - Appeal partly allowed. [Arman Ali Vs. State of ML.P.] ...2817

" Penal Code (45 of 1860), Section 376 - Age of Prosecutrix -
Determination - Parents of the prosecutrix were not examined - Entry in
School register was made on the basis of information given by parents
who were not examined - Age disclosed by the prosecutrix was merely
hearsay - Evidence of sister who is aged about 17 years stated about the
age of prosecutrix as 14 years - Sister was 3 years at the time of birth of
the prosecutrix thus She is also a hearsay witness - No other documentary
evidence was filed - Prosecution failed to prove that prosecutrix was aged
about 14 years. [Arman Ali Vs. State of ML.P.] ...2817

Penal Code (45 of 1860), Section 376 - Determination of age -
Ossification test - Ossification test was not conducted on the advise of
Director Medico Legal Institute - Investigating agency cannot refuse to
investigate on any point of dispute - Whether Educational Record is
believable ornot is to be decided by Court and not by Doctor, even Director
of Medico Legal Institute - It appears that Ossification test was refused
due to some ulterior motive which creates an adverse inference against
prosecution. [Arman Ali Vs. State of M.P.] ...2817

Penal Code (45 of 1860), Section 376 - Determination of Age -
Parents of prosecutrix were not examined - No basis is shown by which
the date of birth of the prosecutrix was recorded in school register - No
ossification test was conducted - An adverse inference has to be drawn -
Considering the entire situation prosecutrix appears to be above 16 years
of age but below 18 years of age. [Arman Ali Vs. State of M.P.] ...2817

Penal Code (45 of 1860), Section 376 - Rape - Appellant undressed
the prosecutrix and lay down over her - Prosecutrix in her examination in
chief stated specifically that the appellant could not do anything because
at that juncture, the witnesses reached to the spot and on seeing them, the
appellant fled away - Appellant guilty of committing offence punishable
under Section 376/511 of I.P.C. - Appeal partly allowed. [Santosh Kumar
Vishwakarma Vs. State of M.P.] .-..2481

Penal Code (45 of 1860), Section 376 - Rape - Photographs of
prosecutrix with the appellant shows that she was in love with the appellant
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- Prosecutrix remained with the appellant in the room for the whole night
but did not raise any hue or cry - Conduct of prosecutrix clearly indicates
that nothing was done by the appellant forcefully and therefore she was a
consenting party. [Arman Ali Vs. State of MLP.] ...2817

Penal Code (45 of 1860), Section 376/511 - Age of Prosecutrix -
Kotwari Book - Entry of Kotwari Book is a conclusive proof of the birth of
a particular child because the entry was made immediately after the birth
of the child. [Vinod @ Arvind Vs. State of ML.P.] ... 2827

Penal Code (45 of 1860}, Section 376/511 - Age of Prosecutrix -
Ossy“ cation Test-Age between 14-16 years - Doctor found that secondary
sex characterstics of prosecutrix were not fully developed - Pubic hair
were scanty and other organs were not fully developed - Looking to the

physical appearance of the prosecutrix, two years cannot be added on the
upper side. [Vinod @ Arvind Vs. State of MLP.] ...2827

Penal Code (45 of 1860), Section 376/511 - Age of Prosecutrix -
Ossification Test - Age between 15-16 years - Doctor found that secondary
sex characterstics of prosecutrix were not fully developed and menaces
(sic: menses) were not started - Looking to the physical appearance of
the prosecutrix, two years cannot be added on the upper side. [Lal Singh
Gond Vs. State of M.P.] ...2510

Penal Code (45 of 1860), Section 376/511 - Attempt 1o commit rape
- No External or Internal injury was found - Hymen was found intact -
Appellant did not remove his underwear before lying upon the prosecutrix
- It cannot be said that he attempted to commit the rape. [Lal Singh Gond
Vs. State of MLP.] ...2510

Penal Code (45 of 1860), Section 376/511 - Attempt to commit rape -
No injury was found - Hymen was found intact - Prosecutrix did not raise any
hue and cry when her undergarments were removed though the place of
incident was very much near to the public road - There was nobody to stop the
appellant from committing the intercourse if he had intended to do so- Asno
penetration was found therefore, his overt act doesnot fall within the purview
of attempt to commit rape. [Vinod @ Arvind Vs. State of MLP.] ...2827

Penal Code (45 of 1860), Section 379 - Theft - Recovery of stolen
currency from alleged place not proved - Entry of arrival and returning,
description of work done neither produced nor exhibited - Co-accused
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acquitted on the basis of same evidence - Findings against principle of
parity - Revision allowed - Applicant acquitted from charge. [Ramcharan
Vs, State of MLP.] . 2575

Penal Code (45 of 1860), Sections 379, 411, 120-B & 201 - Police
Head Constable seized 29.851 k. of silver from possession of the respondent
- After investigation challan was filed - Judicial Magistrate First Class finding
respondent not guilty for any offence, acquitted him - Property seized from
the respondent, was also directed to be released in favour of the respondent
- However, during this peried the property was misappropriated by the police
officials - Held - The property was seized on behalf of the State by its
employee and property was mis-appropriated by its employee - The State is
liable to return the property, after the decision of the case - Single Judge
rightly directed to return the seized property or its value as on date - Writ
appeal dismissed. [State of MLP. Vs. Motilal] (DB)...2331

Penal Code (45 of 1860), Section 402 - Assembly for the purpose
of committing dacoity - Seized weapons not produced - Police officer who
conducted the raid, prepared the seizure memo and lodged F.I.R. himself
investigated the matter - Acquittal of appellants under Section 399 and
conviction under Section 402 of I.P.C. is self contradictory - Appeal allowed.
[Jitendra Soni Vs. State of M.P.] ...2549

Penal Code (45 of 1860), Sections 467, 468 & 471 - See - Essential
Commodities Act, 1955, Section 3/7[Rajeev Kumar Vs, State of M.P.] ...2583

Penal Code (45 of 1860) Sections 498-A, 34 - See - Criminal Procedure
Code, 1973, Section 482, [Kamal Nayan Singh Vs. State of MLP.]  ...2894

Penal Code (45 of 1860), Section 500, Criminal Procedure Caode,
1973 (2 of 1974), Section 482 - Defamatory article - Quashment of
proceedings - News item published in news paper that the respondent is
behaving in an erratic and uncivilized mauner in his bid to project himself
as a police wala gunda - Trial of Editor is yet to commence - Inquiry
preceding issuance of process did not reflect any prima facie involvement
of anyone of the applicants - Order issuing process is set aside - However,
nothing shall preclude the Magistrate from proceeding against the
applicants under Section 319 of Cr.P.C. if from the evidence adduced during
trial of Editor, their complicity in selection and publication of defamatory
news item is established. [Rakesh Agrawal Vs. B.S. Jaggi] ...3105
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TUE GIEaT (1860 BT 45), T 402 — 6l BINT B @ Sgewd |
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warfad far, St 33 G fear AR gem e RaE g5 91, 9 9 W=y
ama @1 fadam 1 — anfrarifao 9t arr 399 @ fgvia s F AR
€. @] 9N 402 & JFadfa <hwfafg s sy # RARamm € - snfie A9
(R wi=h fa. @y, wr=a) ...2549

GO WIeTT (1860 T 45), &IXT 467, 468 T 471 — @ — HNTTYT Jvg
FEfgT, 1955, €T 3,77 (e §AR 4. 9.0, I99) ...2583

FUg WieaT (1860 FT 45) €IT 498—Y, 34 — @@ — 505 Fhbar alaar,
1973, T 482, (H¥d 149 fiw 4. 7.9 ey ) ...2894

TUS Giedr (1860 &7 45). &% 500, TV THIT Giodal 1973 (1974 &7
2) T 482 — AFTBIG@INE @@ — HEAGHRI Jfrafsy & ar — TIER
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Police (Gazetted) Services Recrnitment Rules, M.P. 1987, Rule
6(2), Police Executive (Gazetted) Service Recruitment and Promotion
Rules, M.P. 2000, Civil Service (General Conditions of Service) Rules,
M.P. 1961, Rule 9 - Seniority - Continuous officiation - Promotion Quota
- Respondents were promoted on officiating basis on the post of Dy. S.P. -
Tribunal directed to take the period of service rendered on officiation
before confirmation into consideration for reckoning their seniority - Held
- Though the promotees have a right of consideration for confirmation as
per Rule 9 of Rules 1961 but at the same time Rule 6(2) of Rules, 1987
which provides 50% quota by promotion should not be breached -
Promotees officiating on promoted post in excess of their quota even if
adjudged suitable for confirmation will not be entitled for their promotion
from the initial date but from the date on which substantive vacancy with
their quota occurs - Petition partly allowed. [Mahendra Singh Sikarwar
Vs. State of M.P.] (DB)...2736

Police Regulations, M.P. - Regulation 270 - Power of Review -
ADGP reviewed the punishment order and cancelled the punishment of
fine and remitted the matter to .G for further review - Regulation 270
does not contemplate such 2 situation where one reviewing authority may
undertake review partially by cancelling the punishment order and then

-midway transferring to another authority - The power can be exercised by
any of the superior authorites - Once a superior authority (ADGP) holds
that the punishment is less/minor, no discretion is left to be exercised by
IG - Show cause notice is empty formality - However, liberty is reserved
to the ADGP/Authority, who has passed order to complete the exercise
under regulation 270 - If the said authority deems it fit to continue with
the proceedings, he may complete the same within six months from the
date of production of certified copy of this order, failing which any action
pursuant to order shall stand abated - Petition is allowed. [Suresh Pal
Singh Vs. State of MLP.] ...2395

Prevention of Food Adulteration Act (37 of 1954), Section 7(ii),
16(1)(a)(i}), Prevention of Food Adulteration Rules, 1955, Rule 49(29) -
Drinking Water - Sample of water was collected on 8-6-2001 and complaint
was filed on 25-9-2006 - Rule 49(29) is applicable to Mineral Water and
not drinking water - Even otherwise, the Rule 49(29) remained inoperative
till 30-6-2001 - Complaint was also filed after the period of 3 years
commencing from the date of offence - No offence is made out on the
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AT, VAT 7 6 TR, ARA 3 J7aeer 7 31 7 (5 srdard) &1 sweree
g W — @t weR| (R e R fa A o) ...2395

@TE TIPSO (AT ST (1954 #71 37), &y 7(ii), 16(1)(a)(i),
GIEr FUAFOT fAareer A7, 1955, 47 49(29)— 99 et — 8.6.2001 B! U
BT T gufed fear war em Ak Riema 25.9.2006 &Y o5f &1 it - form
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g &of 91 TE off — yoEe: R ¢ IR ® S g SE 99an —
Frdaisar sfrafsa) (@orr s 4 7u. wow) ...2602
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basis of the face value of the complaint - Proceedings quashed. [Prakash
Desai Vs. State of ML.P.] . .. 2602

Prevention of Food Adulteration Rules, 1955, Rule 49(29) - See -
Prevention of Food Adulteration Act, 1954, Section 7(ii), 16(i1}(a)(i)
[Prakash Desai Vs. State of M.P.] ...2602

Prevention of Insults to National Honour Act (69 of 1971), Section
2 - Disrespect - Petitioner, a Union Minister and President of MLP. Congress
Committee arrived in a party meeting in official car whereon National Flag
was having a hole - On being apprised, he made a fun of it by saying it is
similar to that of State Government - Held - Article 51(a) of Constitution of
India enjoins a duty on every Citizen to respect National Flag - However,
allegation do not prima facie make out a case under section 2 of Act, 1971 -
Proceedings quashed. [Kantilal Bhuria Vs. Sanjay Sarvaria] ...2606

Prisoners' Release on Probation Rules, M.P 1964, Rule 4 (Amended)
- Rule 4 has been amended on 24.03.2008 therefore, all applications, pending
for the premature release under the Provisions of M.P. Prisoners Release
on Probation Act, 1954 are to be decided in the light of the amended rules.
[Prakash Singh Thakur Vs. State of ML.P.] (DB)...2911

Probation of Offenders Act (20 of 1958), Section 6 - See - Penal Code,
1860, Sections 304 Part-II, 323 [Vinay Singh Vs, State of MLP.] ...2473

Professional Examination Board (Service & Recruitment) Rules,
1966, Professional Examination Board (Service & Recruitment) Rules, 1999
- Rules are not statutory in nature. [Ashok Mishra Vs. State of MLP.]  ...*106

Professional Examination Board (Service & Recruitment) Rules,
1999 - See -Professional Examination Board (Service & Recruitment)
Rules, 1966, [Ashok Mishra Vs. State of M.P.] ... %106

Public Interest Litigation - Delay - Delay may not defeat the claim
for relief unless the position of the other side is so altered which cannot be
retracted on account of lapse of time or inaction on the other party. [Neetu
Tejkumar Bhagat Vs. Jabalpur Development Authority] (DB)...2946

Public Trusts Act, M.P. (30 of 1951), Sections 8 & 14 - Limitation
to file suit - Section 8 specifically prescribes limit - Person having interest
in public trust and aggrieved by order of Registrar of Public Trust should
institute a civil suit within 6 months - No provision for enlargement of
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limitation - Limitation Act would not be applicable for condonation of delay
- Limitation would start from the date when order was passed u/s 14 of the
Act-Appeal dismissed. [Prahlad Kushwaha Vs. Rani Devmati] ...2774

Representation of the People Act (43 of 1951), Sections 77, 86, 87
& 123(6), Civil Procedure Code (5 of 1908), Order 7 Rule 11, Conduct of
Election Rules, 1961, Rule 90 - Dismissal of Election Petition - Cause of
Action - Corrupt Practice - Excess Expenditure - Excess expenditure must
beincurred by candidate or by any person authorized by the candidate or
his election agent - Any expenditure incurred by third person who is not
authorized by a candidate or by an election agent will not be a corrupt
practice. [Chandrabhan Singh Choudhary Vs. Kamal Nath] 2730

Representation of the People Act (43 of 1951), Sections 77, 86,87,
123(6), Civil Procedure Code (5 of 1908), Order 7 Rule 11, Conduct of
Election Rules, 1961, Rule 90 - Dismissal of Election Petition - Cause of
Action - Pleadings - Material Facts - It is necessary to aver the fact that
the candidate has incurred the expenditure or has authorized any person
to incur the expenditure or that his election agent has incurred the
expenditure and further the candidate has undertaken the liability to
reimburse - These would constitute the material facts of an election petition
- As material facts are lacking, the election of the respondent no.1 cannot
be declared as void - Election petition dismissed. [Chandrabhan Singh
Choudhary Vs. Kamal Nath] «.2750

Representation of the People Act (43 of 1951) - Section 87 - See -
Civil Procedure Code, 1908, Order 16 Rule 14 [Rajesh Kumar Vs.
Devendra Singh] ...2457

Scheduled Castes and Scheduled Tribes (Prevention of Atrocities)
Act (33 of 1989), Section 3(1)(v) - Sentence - Appellants have undergone
the mental agony for more than 18 years - Sentence of 3 years is reduced
to 6 months and a fine of Rs. 3000. [Jhallu Vs. State of M.P.] ...2812

Scheduled Castes and Scheduled Tribes (Prevention of Atrocities)
Act (33 of 1989), Section 3(1)(v) - Wrongful dispossession - Only path
which is the only way to come in and go out of the complainant house was
closed by the appellants - Right of way was restored by Naib Tahsildar -
However, thereafter again the path was closed by construction wall and
an Iron Gate - Appellants guilty of committing offence under Section
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3(1)(V) of the Act. [Jhallu Vs. State of M.P.] ..2812

Scheduled Castes and Scheduled Tribes (Prevention of Atrocities)
Act (33 of 1989), Section 3(I1)(vi) (x) - Caste - There is no ocular or
documentary evidence to prove the caste of the complainant - Merely on
the basis of weakness of the defence or his counsel, it could not be said
that the respondent has proved that his caste and community is covered
under the Act. [Parvat Singh Vs. Khanjuwa] ...2491

Scheduled Castes and Scheduled Tribes (Prevention of Atrocities)
‘Act (33 of 1989), Section 3(1)(x) - Original FIR not produced - MLC
was prepared after 20 days of incident - As per MLC injuries were received
within 48 hours - Prosecution story is suspicious - Appeal allowed. [Pappu
@ Narendra Kumar Vs, State of ML.P.] ...2486

Securitisation and Reconstruction of Financial Assets and
Enforcement of Security Interest Act (54 of 2002), Section 13 & 34 -
Jurisdiction of Civil Court -Suit was filed for declaration that the sale
decd executed in favor of the borrower was null and void and for possession
- Debts Recovery Tribunal has no jurisdiction to decide the question
whether persons other than the mortgager had title in the mortgaged
property - Validity of sale deed of property mortgaged with Bank cannot
be decided by DRT - If sale deed is held to be wholly or partially invalid,
it will immediately affect the validity of the mortgage of that property -
Suit for declaration and possession was maintainable - Petition allowed.
[Prabha Jain (Smt.) Vs. Central Bank of India] (DB)...2800

Securitization and Reconstruction of Financial Assets and
Enforcement of Security Interest (SARFAESI) Act, (54 of 2002) - Sections 14
& 17 - Appeal - Appeal under Section 17 of the Act, lies against the order
passed by Collector under Section 14. [Ram Singh Vs. State of MLP)] ...2987

Securitization and Reconstruction of Financial Assets and
Enforcement of Security Interest (SARFAESI) Act, (54 of 2002), Sections
14 & 17 - Appeal - By whom - Appeal under Section 17 can be filed by any
affected person and not only by bank or financial institution. [Ram Singh
Vs. State of M.P.] ...2987

Service Law -Absorpt-ion - Meaning - Absorption and Promotion -
Petitioner's absorption and promotion were cancelled on the ground that
he did not have 5 years qualifying service - In view of paucity of employees,
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qualitying service of 5 years was relaxed as one time measure - Case of
petitioner was considered and was granted promotion - Lien of petitioner
in his parent department was also terminated - Petitioner has already
worked for more than 16 years and has acquired experience - Cancellation
of his absorption and premotion orders was quashed - Petition allowed.
[Ashok Mishra Vs. State of M.P.] ... %106

Service Law - Adverse confidential Report - Communication - Any
entry which is adverse is required to be shown to the employee to apprise
him with respect to performance of his duties so that he may improve the
working in future. [Rajesh Kumar Saxena Vs. State of M.P.] ...2920

Service Law - Adverse confidential report - Communication - If
any adverse entry is made in annual confidential report, the same has to
be communicated within a month and if any representation is made the
same is to be decided within 30 days - In case of any inquiry in respect of
representation the same is to be concluded within 3 months. [Rajesh Kumar
Saxena Vs. State of M.P.] «.2920

Service Law - Adverse confidential report - Expuncfion - Entry
was made to the effect that complaints against behaviour and delay caused
by petitioner are being received and he is required to improve his work -
No proof of any complaint - Representation was rejected by a single line
order - Adverse entry expunged - Respondents directed to regrade the
petitioner after expunging adverse entries - Review DPC be called to
consider the case of petitioner - Petition allowed. [Rajesh Kumar Saxena
Vs, State of M.P.] ...2920

Service Law - Age of Superannuation - AICTE Regulation which
provided for age of superannuation as 65 years was adopted by State
Govt. on 19-10-2010 - Appellants superannuated on 31-8-2010 - Held -
Unless and until the benefit of notification is made applicable specifically,
such benefit is not available to the employees - As the appellants had
already attained the age of superannuation therefore, they are not entitled
for the benefit of the regulation - Appeal dismissed. [Pradeep Agnihotri
Vs. State of M.P.] (DB)...2904

Service Law - Appointment - Excellent sports person - Scheme
provided for appointment of excellent sports person on the post of Lecturer
in Govt. Higher Secondary School - Recommendation was sent for
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petitioner's appointment on the post of Lecturer - Petitioner was given
appointment on the post of Upper Division Teacher, however, similarly -
situated persons were given 2ppointment on the post of Lecturer - No
explanation as to why similar treatment was not given to the petitioner -
Respondents to look into the claim of the petitioner for his upgradation on
the post of Lecturer - If it is found that the petitioner should have been
appointed on the post of Lecturer, such appointment be made - Such
appointment would be prospective and not retrospective in all senses -
Petition disposed off. [Mahavir Prasad Jain Vs. State of M.P.]  ...2688

Service Law - Date of Birtlh - Date of birth on duplicate school
leaving certificate and certificate of class V not acceptable - Age comes
15-16 years on the date of entrance in department - Seems concocted
document - Cannot be permitted to take benefit of his own wrong - No
averment regarding original certificate - Present document never submitted
carlier - Appeal dismissed. [Mahesh Chandra Khare Vs. Municipal
Council, Bhind] (DB)...2619

Service Law - Departmental Enquiry - Acquittal in criminal case-
Charge in departmental enquiry was found proved on the basis of a
statement made by petitioner before the Civil Police Authorities - Held -
Petitioner cannot be held guilty in departmental enquiry merely on the
basis of statement made before police authorities in a criminal case, in
. which he has been honorably acquitted. [Parvinder Singh (Ex. ASI/M) Vs.
Union of India) ...*109

Service Law- Departmental Enquiry - Criminal Case - Stay -
Criminal case and departmental enquiry on similar charges - Once a
departmental enquiry was pending in respect of the same charges, in all
fairness, the respondents should have deferred the departmental enquiry,
tili the pendency of the criminal case. [Parvinder Singh (Ex. ASI/M) Vs,
Union of India] ; .. *109

Service Law - Disciplinary Proceedings - Appeal - Duties of
Appellate Authority - Appellate Authority is required to examine whether
the procedure laid down in the rules has been complied with and if not,
whether such non-compliance has resulted in violation of any provision of
the Constitution of India or in the failure of justice. [M.M. Mudgal Vs.
State of M.P.] ...2651
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Service Law - Disciplinary Proceedings - Complainant, Prosecutor,
Witness and Judge - Same Authority - Two charge sheets were issued
alleging lodging of false complaint against superior officers of bank and
also casting aspirations and accusations against various officers including
the Chairman - Chairman directed for departmental enquiry - Chairman
appeared as a witness in the enquiry - Chairman issued show cause notice
after receiving the inquiry report - However, the punishment order was
passed by a different person - Held - Main allegation is against the
Chairman who issued the charge sheet although he himself was the
complainant, he appeared as a witness, acted as a prosecutor, a judge and
was instrumental in taking the impugned action as he himself had issued
show cause notice to the petitioner - A person should not be a judge in his
own cause - Fundamental principle of Natural Justice applies in quasi
judicial proceedings - Doctrine of necessity does not apply - As the same
person had acted as a complainant, prosecutor, witness and a judge, the
entire proceedings are vitiated - Petitioner be reinstated in service with
all consequential benefits. [Raj Bahadur Khare Vs. Madhya Bharat
Gramin Bank, Pradhan Karyalaya, Sagar] ...2436

Service Law - Disciplinary Proceedings - Enquiry Report -
Application of mind - Enquiry officer without considering the defence has
merely agreed with the prosecution case - It shows complete non-
application of mind - Enquiry Report is vitiated. [Vinod Kumar Shrivastava
Vs. State of M.P.] L FI

Service Law - Disciplinary Proceedings - Imposition of Penally -
Recommendation of Vigilance Commission - Circular issued by Ministry
of Finance has already been quashed by Apex Court - Even if at all the
matter was referred to the Vigilance Officer and any information was
obtained, it was not to be implemented by the Disciplinary officer. [Ranjan
Sarvate Vs. Allahabad Bank] . *115

Service Law - Disciplinary Proceedings - Misconduct - Allegations
of using derogatory language in letters addressed to superior officers -
Petitioner applied for grant of education loan for the higher studies of his
son - In his various communications, he had merely expressed his
frustration on inaction on the part of his superior officers in not sanctioning
the loan - Such frustration cannot be termed as derogatory. [Vinod Kumar
Shrivastava Vs. State of M.P.] ..*111
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Service Law - Disciplinary Proceedings - Powers of Court -
Normally Courts are not to act as appellate authority and they cannot
substitute their own findings with respect to the guilt of a delinquent officer
- However, the Courts can examine the correctness of conducting the
departmental enquiry and if it is found that enquiry was not properly
conducted, the Courts are authorized to put a knot on the order of pena]ty
[Ranjan Sarvate Vs. Allahabad Bank] . F115

Service Law - Equality - Judgments ~ In service Jurisprudence,
equality is to be granted in terms of the law laid down by the Courts of Iaw.
{Ashok Kumar Chouksey Vs. State of M.P.| ...2675

Service Law - Major Penalty or Minor Penalty - Withholding of
increment with cumulative effect - Withholding of increment with cumulative
effect will not only cause prejudice, monetary loss to the Govt. employee
while in service but the loss will also be caused after the retirement of the

employee and even the family pension will also be affected - It cannot be
treated as a minor penalty. [M.M. Mudgal Vs. State of M.P.] ...2651

Service Law-Misconduct- Misconduct means, conduct arising from ill
motive; acts of negligence, errors of judgment or innocent mistake do not
constitutesuch misconduct. [Vinod Kumar Shrivastava Vs, State of M.P] ... *111

Service Law - Recoveries - Natural Justice - Show canse notice
was issued and after considering the reply amount of Rs. 1,54,950 was
directed to be recovered - Appellate Authority remitted the case for
reconsideration of the amount to be recovered after fixing the liabilities
of other erring employees - Disciplinary authority directed for recovery
of Rs. 34,679 - Before arriving at the amount to be recovered, no
opportunity was required to be given as the appellate authority had not
exonerated the petitioner - Order directing for recovery upheld. [O.P. Patel
Vs. State of MLP.] ...2983

Service Law - Recruitment - Preference - Election Duty - Persons
who were deployed for election duties have been treated at par with surplus
employees by the State Govt - Whenever posts are notified to be filled
from surplus employees, Petitioners and similarly placed persons should
also be given the opportunity to participate in selection. [Gyanendra
Pandey Vs. State of M.P.] <2727

Service Law - Seniovity - Ad hoc appointment - Appellant was
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appointed on adhoc basis for a period of six months or till appointment is
made by Mini P.S.C. - Appellant was subsequently selected by Mini P.S.C.
- In the merit list prepared by Mini P.S.C., appellant was placed at serialno.
93 and his seniority was fixed below the writ petitioners - Appointment order
specifically provided that the inter se seniority shall be fixed in accordance
to the merit given in the appointment letter - Appellant cannot get advantage
of his ad hoc appointment for fixing the seniority as the appellant could not
point out that under which service conditions rules, the appointment of
appellant on ad hoc basis was made - As the ad hoc appointment was only
with a further stipulation of facing the Mini P.S.C., the period of ad hoc
appointment cannot be computed for fixing the inter se seniority - Appeal
dismissed. [Ram Naresh Singh Tomar Vs. State of M.P.] (DB)...2334

Service Law - Statutory Rules - Recruitment~ In absence of any
Statutory rule, appointment cannot be held to be illegal. [Ashok Mishra
Vs. State of MLP.] ...*106

Service Law - Termination - Unauthorized Absence - Appellant
was a member of Armed Forces - He remained on unauthorized absence
for 35 days - Medical certificates produced by him do not show that the
illness of the appellant was serious - He could have undergone treatment
while on duty in the company - It was incumbent upon him to send atleast
an application for extending the leave if he was ill - Disciplinary and
Appellate Authorities have taken into account each and every aspect of
the matter - Appellant being the member of Armed Forces was supposed
to discharge the duties in disciplined manner - Punishment of removal
from services cannot be said to be disproportionate - Appeal dismissed.
[Badshah Singh Vs, State of M.P.] (DB)...2613

Service Law - Transfer - Stay of Operation of transfer order -
Appellant permitted to make representation pointing out his problems to
the employer - No interim order till the decision of the representation can
be issued as when the Court cannot entertain the writ petition, it cannot
grant interim relief. [Karan Singh Vs. State of M.P.] (DB)...2636

Service Law - Transfer - Surplus list of employees was to be
prepared in descending order - Petitioner is undisputedly senior to
respondent no. 4 - Petitioner cannot be treated as surplus - Her transfer
on the ground of being surplus is bad - Transfer order quashed. [Sushila
Tiwari Vs. State of M.P.| ...2399
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Service Law - Transfer - Transfer order can be assailed where there
is some breach of statutory provisions, based on malafide or there is some
arbitrariness - Mere fact that in a district, transfer orders affected more
than 10% of the employees, can not be a ground to interfere in the transfer
order. [Rajendra Kumar Shiv Vs. State of M.P.] ' (DB)...2901

Specific Relief Act (47 of 1963), Section 6 - Suit for possession -
Applicant failed to prove that he was ever inducted as tenant in suit shop
or was ever dispossessed as claimed by him - In absence of any proof that
he was dispossessed within six months from the date of filing the suit, the
suit is not maintainable - Revision dismissed. [Kesh Kumar Vs. Raju @

Rajkumar] ...3102

Specific Relief Act (47 of 1963), Section 16 - Readiness and
Willingness - Former refers to financial capacity and the later refers to

the conduct of the plaintiff wanting performance. [Sita Devi Soni Vs. Sharad -

Kant Soni) ...2789

Specific Relief Act (47 of 1963), Section 16 - Specific Performance
of Contract - Readiness and Willingness - Framing of issue - It is the
statutory requirement and duty of the Court to frame issue and address
itself to the issue of readiness and willingness - Even if the defendant has
not taken the defence, it is mandatory to the Court to frame issue with
reference to Section 16 and decide it - Matter remanded back to trial
court to frame the issue and decide the said after the parties are permitted
to lead evidence, [Sita Devi Soni Vs. Sharad Kant Soni] ...2789

Succession Act (39 of 1925), Section 63 - Succession - Will -
Execution - Burden of proof - Will an unregistered and hand written -
Plaintiff has admitted that testator was old and unable to speak and sign -
Scriber of will admitted that will was not dictated by testator - No recital in
will that it was read over and explained to testator - Attesting witness has
also stated that he does not know that who wrote the will - A closer look of
will shows that thumb impression of testator was obtained on a plan paper
before it was actually written - Defendant was living with testator for the
last more than 12 years and the plaintiff was residing separately - Last rites
of testator were performed by defendant - It can be safely held that love
and affection of testator lay with defendant - Will is encircled by suspicious
circumstances - Judgment and decree passed by Trial Court set aside -

W)
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Appeal allowed. [Subhash Kumar Tiwari Vs. Shankerlal] (DB)...3065

Succession Act (39 of 1925), Sections 281 & 276 - Verification of
petition gf probate - Provisions of Section 281 are Directory and not Mandatory’
- It is not necessary on the part of the applicant who files application to get
probate to get the application verified by the attesting witness to the Will.

[Ramesh Chandra Vs. Mahendra Kumar Sahu] - ...3054

Succession Act (39 of 1925), Section 372, Motor Vehicles Act (59
of 1988), Section 166 - Succession Certificate - For release of amount of
compensation granted under Motor Vehicles Act, 1988, Succession
certificate should not be insisted from the legal heirs on the death of an
individual as compensation amount cannot be treated as debt or security.

[Chandra (Smt.) Vs. Ranveer Singh Ramavtar] ... 2847

Succession Act (39 of 1925), Section 372 - Succession cerfificate -
Second marriage was void as it was performed without obtaining decree
of divorce - Subsequent grant of decree of divorce would not validate the
second marriage - Order granting succession certificate set aside -
Revision allowed. [Deepak Kumar Chouksey Vs. Superintendent, Office
of Distt. Ayurvedic Officer, Sagar] «:3095

Sugarcane (Regulation of Supply and Purchase} Act, M.F. 1958 (1
of 1959), Sections 19 & 20 - See - Krishi Upaj Mandi Adhiniyam, M.P.
1972, Chapter-VI (Regulation of Trading) Sections 2, 3, 4, 5, 7, 19, 31,
32, 36,37, 38, 39, 43, 44, [Krishi Upaj Mandi Samiti, Narsinghpur Vs. M/
s. Shiv Shakti Khansari Udyog] (SC)...*114

Torts - Actionable Negligence - Well situated in the Mandi
premises was covered with slab - Meeting was convened by Mandi Samiti
upon the said covered well - Stone slabs fell down resulting in death of
several persons on account of drowning - Mandi Samiti was having domain,
control as well as possession over the entire area of Mandi Samiti - No
notice was displayed nearby the area that covered area of well should not
be used for access or to sit or to convene any meeting - Action of Mandi
Samiti comes within the definition of actionable negligence - Principle of
strict liability applies to Municipality also - Matter remanded back for
deciding the suits and for assessing the compensation. [Santoshdevi (Smt.)
Vs. State of M.P.] (DB)...3046
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fafe), IRIC 2, 3, 4, 5, 7. 19, 31, 32, 36, 37, 38, 39, 43 ¥ 44 (¥ vuw
7 afify, eRieR R A, Raef ared sarT) (SC)...*114

JTEer — Faiey giar — 7S} gfwae ¥ fera gar wiv @ @@t a1
— I °® gV BY W AL AR grr AR 7AE 1 — TR 6 WY fr
T Rred RS Sa QA &8 i @ o 1E — w5 wiiiy @ Wl
a7 W HS SRRy o1 AftER, P aon e o — &9 T WU Big
Yo welRfa w7 ¥ off 5 TU B TP TW AFA B SWT YW vY A
o @ fog @ &I AT v @ fav 98 P Sy — W< Wil B
HRAE), sgatea Slen @1 gRamT @ s ol @ — s T 3
Rrgia, TROfaET B @ 9r) gl & — 9w 3 fafraa s 8g wm wawR
w1 frafor a3 g awen vigfya ) (@atedd (it @ w9, =)
(DB)...3046
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Torts - Negligence - Defined. [Santoshdevi (Smt.) Vs. State of ML.P.]
(DB)...3046

University Grants Commission Act (3 of 1956), Sections 2(f), 22 &
23 - University - Right to confer degrees - No Open University without
having obtained approval of Distance Education Council and that no
Distance Education Centre could have been established by an open
university outside the area of its operation or beyond the territorial limit
of the State in which it is situated and therefore, the marksheets issued to
the petitioners through Distance Education Centers situated in State of
M.P. is clearly in violation of Iaw and cannot be recognized for higher
education or employment in State Service. [Rashmi Rajak (Smt.) Vs. Union
of India) . *120

University Grants Commission Act (3 of 1956) - Regulations 2009 -
Regulations came into force w.e.f. 17-7-2009 - Regulations are prospective in
operation - Validity of the degrees/marksheets obtained prior to that date can
definitely be examined. [Rashmi Rajak (Smt.) Vs. Union of India] ...*120

Urban Land (Ceiling and Regulation) Act (33 of 1976), Sections 6
& 10 - Notice to purchasers - Land was purchased by the petitioners by
sale deed dated 1-2-1982 - As the transaction took place after the appointed
datei.e., 9-9-1976, therefore, the competent authority was neither bound
to take notice of such subsequent transactions nor were bound to issue
any notice to the petitioners with respect of the proceedings of Ceiling
Act. [Kranti Kumar Jain Vs. State of ML.P.] ...2701

Urban Land (Ceiling and Regulation) Repeal Act (15 of 1999), Section
4 - Abatement of legal proceedings - Possession - Notice to deliver the
possession was issued on 9-9-1996 after declaring the land surplus- Possession
was taken by the revenue officials - Neither erstwhile owners, nor any of the
petitioners took any objection with respect of any of the aforesaid order, or
against the notice issued for taking over the possession - Panchnama of taking
possession itself is sufficient to draw an inference that the possession of the
land was taken over on 13-3-1999 - As the possession was already taken
therefore, the representation of the petitioners by holding that possession
was already taken doesnot call for any interference - Petition dismissed. [Kranti
Kumar Jain Vs. State of M.P.] ...2701

Wakf Act (43 of 1995), Sections 54 & 55 - Prescribes a complete
methodology and code to remove encroachment on Wakf Property - Wakf
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F9E — BUEr — AT/ (Warved (shwfa) faww. =)
(DB)...3046

Reafaemay srqerT aralT FfefaaT (1956 @1 3) Gray 2 (V¥) 22 9
23 — [qafenay — STRRT gaeT o @1 aftrere — e Ruar uRag &1
FareT e 52 i ot gao fafaray wnfia 5@ e s asar
aen foelt g fwafdeey g1 oA Y9rad &9 3 qeY ¥4l 99 WS4 @)
g ¥ 4 W wEl 98 Red 8, $1F g fem o wenfia & fear o
T A gafag 4.0, I8 § Rerd gre e 321 @ gR ardhr st s
B TS AWl W w9 | Aty &1 Seewq @ JR wsg War ¥ e ar
Jeawr R 2q o #rgar ad @ o wadt | (R e (shafa) fa. gfeee
aife gfeam) | ... %120

Reafaenery arqerT srglr sifefram, (1956 @1 3) — RfRFTET 2009 —
fafa 17—7—2009 @ 9AM WO R/ A0 AT — fafFmT yads  wfsgash
g — 9 fafr ¥ g afurg a1 ¢ Suln /deyfaat @ faftmr=rar &1
ffaa w9 9 wdeer fear s gear 21 (9 wa (sfwfy) fa. gfre afe
gfean) ' «.*120

TIT G (stferaow diar sl Rfra) ST (1976 @1 33), anry
6 7 10 — wars & Fifew — e gR1T 4 &1 e, e e e
1—2—1982 & WIRY a1 a1 — FfF Faager fFrgaa fafy afq 9—9—1976 &
el g1, gufery Wer Aiffer 9aa dvarqad! GaasRt ®f 9 a1 [ifew
@ B e or SR T afea den aftifew 9 sfard @ weg F
T H B AR W B @ fag amer @) (@ AR W fL A,
IS} ...2701

T T (fereay Wiar giv Rfraa) Feesr afafgs (1999 a1 15),
8T 4 — RA% Brdaeal o1 9verT — e — 4 @ aftwy uifva 52
WM & 9, f§Te 9-9—-1996 B Fem Wine @ fay Aifew wrd fam s
— o SftEIRAl §RT Fear fogr wr — 7 a9 qEgd Wi | sk T @
i areft 9 SoRtaw et ey @ Weg A 41 wen 9 @ fag Aifew @
freg =¥ amety gorr — wen @R &1 YA A0 A9 F 4F Frad e
? foag wafa 2 5 G &1 o= 13—3—1909 &} foar T — i Heon Uz
B forur < gar ?, gafay aRiTor 31 FRRE 9% ORem $vd §Y 6 S
yed A1 forar = e, foelt sy @1 Wi T SR — At elen ) (@il
FAR o7 fa. 79, wew) : ...2701

T ITHTT (1995 BT 43), GV 54 F 55 — 9% Q9ufed W far war
Ffawaer g ¢ fog gl R @ d@feo fafeg o<t @ ~ 99w aftfam
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Act s a special Central Act which prescribes this methodology - Thus, sec
248 cannot be pressed into service against Wakf Property. [Baheed Khan

". Vs. State of ML.P.] :..2385

Workmen's Compensation Act (8 of 1923), Section 30 - Compensation
- Claimant was working as Conductor - Doctor has stated that claimant has
suffered 40%.disability but on account of fracture of hip bone, workmen is
totally disable to discharge the work of conductor - Permanent disability of
theworkmen is 100% as he cannot discharge the work of conductor: [National
Insurance Co. Ltd. Vs. Ramkishore Mishra] . *119

Workmen's Compensation Act (8 of 1923), Section 30 Third Proviso
- Amount payable under the order appealed against - Amount payable
include the interest awarded - As only principal amount has been deposited
‘and not the amount of interest, appeal is not maintainable in view of bar
cnvisaged under Section 30. [National Insurance Co. Ltd. Vs, Ramkishore
Mishra] *119

Workmen's Compensation Act (8 of 1923), Section 30 Third Proviso
- Liability of Insurer - Insurer Company found liable to pay compensation
_ jointly and severally - As the vehicle was insured whatever the liability
was fastened upon the employer was also fastened upon the Insurance
Company - Third Clause is applicable to the insurer also. [National
Insurance Co. Ltd. Vs. Ramkishore Mishra] .. *119

fehk
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o ey B=d arfifr & ot T R RRkT @ @ — o G 248 B
F7% T @ fIeg W SEeR arf, 78 fHar &1 g (@@ @ fa a4
Y. Ir99) : ...2385

FHEIe Hlowe FRTT (1923 #T 8), GNT 30 — Flaiwe — <rardal
Freqe ® B9 A SR o7 — fufrcas @1 wuw @ fr Tawal 3 40%
frraaar W A I Tos B! eSSl B INMT & RO, FHOR, Freaey
@ o &1 et @ @ o pfa: frma € — sdor Y wr Fraeaar
100% 2 TP a8 Predex & A &1 fAdew 98 I oA (yEE
s %, fa. fa. sfems fism) .. *119

FHBEIY FHT FE37 (1923 FT 8). &GNT 30 T Tged — AR,
Rrad freg anfie &1 T 2, @ Fadfa 37 W ~ 20 @9 N IS fear W
oo eI @ — Ffe dad g Wd T @) TE SR T D) AT B,
ORI 30 ® Aaia uRSfeaa aof1 &t gReTa wd gy anfia whweftr & |
(v gwR=a %, fo. fa. uafeat fsn) %119

FHEIY FABY A7 (1923 37 8), €T 30 TG wvg®d — DA
@7 573 — A\uTeal SR B WEEd U9 JUF B9 ¥ TSy $1 I S
@ forg qrft wram war — qf% are difa o, Wit W Tl fratear w o 9@
o s Oy A o1 — gl wvs, drareal o= arg st (e s
% for. fa. i fisn) ... %119
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NOTES OF CASES SECTION

Short Note (SC)
*(116)
Before Mr. S.H. Kapadia, Chief Justice of India,
Mr. Justice A.K. Patnaik & Myr. Justice Swatanter Kumar
W.P. (C) No. 50/1998 decided on 9 August, 2012

BHOPAL GAS PEEDITH MAHILAUDYOG

SANGATHAN & ors. ...Petitioners
Vs.
UNION OF INDIA & ors. ...Respondents

A. Constitution - Article 32, 226 - Bhopal Gas Tragedy -
Writ petition pending before Supreme Court is transferred to High
Court for better and effective control.

= GG — AgeeT 32 9 226 — Fiwrd ¥9 FrOEt — wal ™
ATAT & 99d d@iad e aifaen, dgax vd uad faaer ¢ fae s=
AT $ FaRd B T

B. Constitution - Article 32 - Bhopal Gas Tragedy - Monitoring
Committee - State Govt. directed to provide proper infrastructure to the -
committees in the independent office space - Monitoring Committee would
hear the complaints and can even call for the records and make its
recommendations to the Govt. for taking appropriate steps - If no action
is taken inspite of reminder, the Committee would be well within its
jurisdiction to approach the High Court for appropriate directions -
Monitoring Committee shall have no penal jurisdiction - Suggestions of
Monitoring Committee shall be primarily recommendatory and reformative
in nature - Empowered Monitoring Committee shall have complete
jurisdiction to oversee the proper functioning of the BMHRC and other
Govt. hospitals dealing with gas victims - Jurisdiction shall be limited to
the problems relateable to the gas victims and/or the problems arising
directly from the incident or problems allied thereto - Committee shall not
have any jurisdiction over the private Hospitals, nursing homes and clinics
at Bhopal - Union as well as State Govt. directed to render all assistance,
financial or otherwise, to ensure that there is no impediment in carrying
on of the research work by the specialized institutions - Monitoring
Committee must operationalize medical surveillance, computerization of
medical information, publication of health books etc.

&g gy — agwy 32 — Aigra 1% AT — FgHTT Aiifa
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— wffrl’ o @ srafed ©n W Shig aawuEET Suae v @ fag
o WeR F PR frar T — aggeu afify Rerat @ g
AR aftret =t gar 9ot & sty wvor @ 9frg oew o @ Ry el
FIIAY T god) © — AME ORI 4T B TOGE B eaE) T8
wrdl, a9 Wiy S S=m <aed @ W sfie PRy g we @ qof
Fftrear e — argsaEer wiify ® o s aftrefRar 78 ehf -
Frgsravr wiifr 3 g T1efie Y ¥ Siureie U9 GuNeE WeT @
BN — wyrad agHaer afify @ fermandl. @ g ta difsar @
"ot = wer) fafvcaet @ ol o faa e # qof
sftreiar st — aftreRar, 4w gt @ wele wawne aiv /aemEr
geeT | W I 719 Tl WY ar geeg wrerEt a6 i
ghft — witfa ot wiura & frel fafecaret,  Reaf(s’ 9 w=Ofe w®
B3 aftreRar 87 sl — 3= 3 Wi A uoy wWor & wdl e,
e a1 o=, 39 & fay e fear T, @8 gfifea =0 @ fag
fF faety Weama g™ f6d o1 R agHEr. wra @ o A 31 weEe
AT MY — FgHaer wiify @ fafeehy e, fufssly s9erdt o
HIUTHIB], WY (WP @1 FHIYA sodlls, draifaa &m @iz

C. Constitution - Article 32 - Bhopal Gas Tragedy - Toxic
materials/waste - Huge toxic materials/waste is still lying and its existence
is hazardous to health - Union of India and State of M.P. are directed to
take immediate steps for disposal of toxic waste in and around the factory
on the recommendations of the Empowered Monitoring Committee,
Advisory Committee and NIREH within six months.

T I — YT 32 — Ay Tw Fradt — 39E verl wer
— fama fade garf /st afl Y goT gar @ @iy vwer afRow wren @
foy oae 3 — "WRd WRER B U9 AUy B gued gsEer |hafy,
YABSR |AMT T2 CEHEARETa 31 IRl )R e $ e S
Fra @ fld 53 @1 Froerr o 8y aeed $a99 9o @ fag PrfYm
fésar |

D. Constitution - Article 32 - Bhopal Gas Tragedy - BMHRC
- Audit of Accounts - Accounts of BMHRC and allied departments shall
be audited by the Principal Auditor General (Audit), Madhya Pradesh.

24 TferT — =T 32 — gima d9 araet — Sivargared}
- @@ 7 gydar — foagmash 7 wEfvd fwmt @ @@ 9@ g
wWHEMRAS (Friar), 9.9, g§RT S90ar #1 wme |

The order of the Court was delivered by : SWATANTER KUMAR, J.
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Short Note
*(117)
Before Mr. Justice Sanjay Yaday
W.P.No. 3101/2006 (Jabalpur) decided on 14 December, 2012

GEETA BAI (Smt.) & ors. ...Petitioner
Vs. '
STATE OF M.P. & ors. - " ...Respondents

Land Acquisition Act (I of 1894), Section 11-A - Period within
which an award shall be made - Stay of proceedings by Court - Effect -
Award was due on 31.03.2000 - There was stay of 6 years 8 months and 16
days - Period of stay liable to be exclnded - Award ought to have been
passed on or before 18.01.2007 - Award was passed on 31.12.2005 - After
excluding the period of stay it cannot be said that the statutory provisions
of Section 11-A of the Act was violated - Petition dismissed.

"y o7 ST (1894 @7 1), arT 11—7 — Jafy, e #aw
FarE gIRT frar T TRy — ~rad §I% F1darEt gv e — 7919 —
T 31.03.2000 T} AT o1 — 6 @, 8 AE T 16 fai o WF off — <=
F Frafr suafia fpd W AT — s i 18.01.2007 BT AT IHR vEA
aifta faar ST =IRT o — AaTE 31.12.2005 B GIRG fHar w@r — e
# orafy srqaffa fFd o9 3 9T 48 T $81 = wear {6 s
# GaRT 11-¢ & PN susEl ST Sewwd fEar @ — arfyer el

Cases referred :

(2010) 3 SCC 353, (2011} 8 SCC 161, (1994) 5 SCC 686, (2007)
9 SCC 779, (2000) 4 SCC 322, (1991) 4 SCC 531, (1995) Supp. (2) SCC
423, (1997) 7 SCC 430.

Raveesh Agrawal with K.S. Jha, for the petitioner.
Vivek Agrawal, G.A. for the respondents Nos. 1,2 & 3.
Sanjay Agrawal, for the respondent No.4.

None for the respondent No.5.

Short Note
*(118)
Before Mr. Justice Sujoy Paul .
W.P.No. 6624/2012 (Gwalior) decided on 1 October, 201

NARAYAN ACHARYA ...Petitioner
Vs, :
KISHANLAL & ors. ...Respondents

A. Civil Procedure Code (5 of 1908), Section 24 -
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Reasonable Apprehension - Orders of inferior Court are put to challenge
before the Higher Courts as a matter of course and it is a part of game
- Merely because an order of inferior court is set aside by the Superior
Court and it is remitted back, and in turn, is posted before the same
presiding judge, would not mean that the said judge will become biased
" or on remand would not be able to handle the matter dispassionately.

®. Ryfeer glar wiear (1908 @71 5) &7 24 — Ylagad
HTTHT — AR WYTAT B AR & I=ga} AAIadl & G QEaS
w9 | gAld! & 9l @ v aw vivar &1 fawr @ ~ A swfye 75 R
ATAY T JaRX NMETad & AR $1 aured fear Tar aty od
gfed i faar srar aniv afvmes: st derd= =gmaeis & gua e fear
1, gHar Ff g A w6 9w =l gaurd st owwm ar
gfed it 517 @ Amre F forwe srfard o 7 argwef @

B. Civil Procedure Code (5 of 1908), Section 24 - Transfer
- Reasonable Apprehension - Suit was earlier dismissed under order 7
Rule 11 C.P.C. - First Appeal was allowed and the matter was remanded
back - Application under order 39 Rule 1 and 2 C.P.C. filed by plaintiff
allowed - Plaintiff thereafter participated in proceedings without any
damour or objection - Merely because some applications filed by the
plaintiff were rejected it cannot be presumed that the presiding judge
is annoyed with the petitioner or he will not get justice from him -~
Application rejected.

&, Rifaer ofarr wfear (1908 &1 5) grer 24 — 3avor —
glaagas grerer — arg @t qd ¥ Rigd. & oty 7 fEw 11 @ e
it fear Tar en — yem orfia WoR @1 w1 iR wwvor wfagfa fear
T AT — il RT . & adw 39 P 1 9 2 9 o gwA
arded war fear T — aoreE Tk 3 fa feR e ¢9 angla
@ pard! § fawwr foar — a gufay fF o gRT uega €% adEEt
& YR frar T, @ svERen T8 # o awd {5 ferw e
Wﬁqmﬁmwwmmqﬁﬁﬁm—mm?ﬁﬁw

Cases referred :

(2008) 3 SCC 659, 2009 (5) MPHT 450, (2010) 8 SCC 401, 2004
ATHC 3135, 1999(1) MPJR 577, 1979 MPLJ 305, AIR 1996 AP 34, 2001(1)
MPWN SN 35, (2010) 8 SCC 329

Pawan Dwivedi, for the petitioner.

N.K. Gupta, for the respondents No. 4 to 8.

Ll
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Short Note
*(119)
. Before Mr. Justice A.K. Shrivastava
M.A.No. 695/2011 (Jabalpur) decided on 13 September, 2012

NATIONAL INSURANCE CO.LTD. ...Appellant
Vs.
RAMKISHORE MISHRA & ors. | ' ...Respondents

A. Workmen's Compensation Act (8 of 1923), Section 30
Third Proviso - Amount payable under the order appealed against -
Amount payable include the interest awarded - As only principal amount
has been deposited and not the amount of interest, appeal is not
maintainable in view of bar envisaged under Section 30.

7 FHHI Gl ARFTT (1923 T 8), 9T 30 T Wgo —
aey, Rres feg afld 1 7 }. @ Foild 37 WwH-—3F 6 A Jars e
T T g @ — 5% B o W o 31 TE R T 9 4 B I3,
gRT 30 @ Jwia URSfeTd auiv & giewra e gy anfla aiwofig |

B. Workmen's Compensation Act (8 of 1923), Section 30 Third
Proviso - Liability of Insurer - Insurer Company found liable to pay
compensation jointly and severally - As the vehicle was insured whatever
the liability was fastened upon the employer was also fastened upon the
Insurance Company - Third Clause is applicable to the insurer also.

(A FH oI FyeY JfgT (1923 &7 8), &7 30 T TWgF —
Frwar a1 e — daredl SO $ YT Ud oS w9 @ TReR @1
AT B @ g el arn - e ares it o, st e fratew
W o 98 99 R W or — i wvs, St a) A e, g

C. Workmen's Compensation Act (8 of 1923), Section 30 -
Compensation - Claimant was working as Conductor - Doctor has stated
that claimant has suffered 40% disability but on account of fracture of
hip bone, workmen is totally disable to discharge the work of conductor
- Permanent disability of the workmen is 100% as he cannot discharge
the work of conductor.

T FHBI Alee JRFET (1923 &7 8), &RT 30 — TABV —
TATHdl Predex @ WU A Uewr o1 — Fafeeae &1 duw @ f5 @At |
40% FIITwTar UeT o WY Hee o1 g9l @ Ao T @ wRv, #UeR,
Freqe & HiF @1 Fdgd o @ (6g fa: frvad @ - sder 9wl

frvraaaT 100% & TP 98 Frodex © o @1 Fdgs T8 $- aParnl

Cases referred :
2004(2) MPLJ 445 (F.B.), 1998(1) MPLJ 188, 2007 AIR SCW 1265.
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Amrut Ruprah, for the appellant. '
Narendra Chouhan, for the respondent Nos.1(a) to (d).

Short Note
*(120)
Before Mr. Justice R.S. Jha
W.P.No. 9903/2010 (Jabalpur) decided on 27 September, 2012

RASHMIRAJAK (Smt.) ...Petitioner
Vs. '
UNION OF INDIA & ors. ...Respondents

A. University Grants Commission Act (3 of 1956), Sections
2(f), 22 & 23 - University - Right to confer degrees - No Open University
without having obtained approval of Distance Education Council and
that no Distance Education Centre could have been established by an
open university outside the area of its operation or beyond the
territorial limit of the State in which it is situated and therefore, the
marksheets issued to the petitioners through Distance Education
Centers situated in State of MLP. is clearly in violation of law and cannot
be recognized for higher education or employment in State Service.

®. favafaenay sqerT smalr sffraT (1956 @1 3) Gy 2
(vF), 22 23 — favafqenead — GUIERT Tood @vd &7 JfFe — g Ren
uReg &1 AgaieT afnw 52 i 91 gau favafdenes wenfua - fea
S e o f& gaa feafyeray g/ AauR vAres 89 @ e aeEr 99
o Bl @NT AT € W wwr 95 Rea 2, o e R o wenfm @
fear S wdr Y sufay 7.9, o F Rem e Qe o+ @ g g
B TR B TE Aoyl we vy 9 AR o1 senw @ o wwa dar A
Fratert ar s=aax e g o Argar 9€) € o ged)

B. University Grants Commission Act (3 of 1956) -
Regulations 2009 - Regulations came into force w.c.f. 17-7-2009 -
Regulations are prospective in operation - Validity of the degrees/
marksheets obtained prior to that date can definitely be examined.

& Reafaeray JgerT AT IR (1956 &1 3) — Ry
2009 — AT 17—-7—2000 ¥/ ward w9 ¥ @F[ g30 — fafww gads
q Afesgasht 2 — 9w fafy 4 g sl 3 ¥ sulat /aegfal @
fafrmrar &1 f=Ew w9 @ wle fFar W gear 2

Cases referred :
W.P. No. 3290/2012, (2005) 5 SCC 420, 2007(4) MPLJ 54.

Harmeet Ruprah, for the petitioner.
Purushendra Kaurav, for the respondent University.
B.P. Pandey, Dy.G.A. for the State.
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LL.R. [2012] M.P, 2901
WRITAPPEAL
Before Mr. Justice Krishn Kumar Lahoti & Mrs. Justice Vimla Jain
W.A.No. 1035/2012 (Jabalpur) decided on 10 September, 2012

RAJENDRA KUMAR SHIV . ...Appellant
Vs. ) : '
STATE OF M.P. & ors. ...Respondents

Service Law - Transfer - Transfer order can be assailed where
there is some breach of statutory provisions, based on malafide or
there is some arbitrariness - Mere fact that in a district, transfer orders
affected more than 10% of the employees, can not be a ground to

‘interfere in the transfer order. : (Para 10)

a7 3% — FTaver — AT AR B gArd! & W whdl
2 Wel ©Y SN SuHl B SedEe g B, AWSHET W InEIRd w1
A HYE TEETT 8 — A aey v e e 4, 10 witea @ sl
wHENTOT TG R € wEifyd gY €, WAReT ARy O EwEy
FT AER g & WPl ' )
Cases referred : '

AIR 1991 SC 532, AIR 1993 SC 2444, (2010) 10 SCC 1.

Sanjay K. Agrawal, for the appellant.-
PK Kaurdv, Dy. A.G. for the respondents.

ORDER

: The Order of the court was delivered by :
K.K. LagoTr, J. - This appeal is directed against an order dated 29.8.2012
in W.P. 13703 of 2012 by which a writ petition preferred by the appellant
against the transfer order dated 14.7.2012, transferring the appellant from
Gam Panchayat, Kudwa, Janpad Panchayat Kurai, within the same district

. Seoni, in the same capacity of Panchayat Secretary, was dismissed.

2. This order has been assailed mainly on the ground that the transfer of
the appellant was contrary to the transfer policy framed in compliance of sub
rule 7 of Rule 6 of Madhya Pradesh Service (Gram Panchayat Secretary
Recruitment and Conditions of Service) Rules 2011. It is also submitted by
Shri Agrawal that the policy which was framed in compliance of sub rule-7 of
the aforesaid Rules was statutory one and if there was breach of any of the
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condition of the policy, it amounts to breach of statutory policy and could
have been enforced under the law and the learned Single Judge erred in
dismissing the writ petition. That the breach which is alleged before this Court
is that the transfer orders were affecting more than 10% of the Panchayat
Secretaries in the district which was contrary to the policy Annexure P-2.

3. Shri P.K. Kaurav, learned Dy. A.G. supported the order and submitted
that the policy of the transfer is by way of instructions and cannot be enforced
under the law. He has placed reliance of the judgment of Smt. Shipi Bose V.
State of Bihar [AIR 1991 SC 532] and Union of India vs. S.L.Abbas [ AIR
1993 SC 2444)].

4, Learned counsel appearing for the appellant relied on a judgment of
the Apex Court in ICICI Bank Ltd. vs. Official Liquidator of APS Star
Industries Limited and ors [(2010) 10 SCC 1]

5. To appreciate the rival contentions of the parties, it would be
appropriate if the factual position of the case may be stated. The petitioner
was working as the Secretary in Gram Panchayat Kudwa, Janpad Panchayat
Kurrai district. Seoni. By order dated 14.7.2012, the Chief Executive Officer,
Zila Panchayat, Seoni has transferred him in the same capacity from Gram
Panchayat, Kudwa to Gram Panchayat Suktara within the same J anpéd
Panchayt, Kurai.

6. For ready reference sub rule 7 Rule 6 of the aforesaid Rules reads
thus :-

“(7) The Gram Panchayat Secretary may be transferred on
administrative ground or on the basis of his application within
the district in accordance with the transfer policy issued by the
Commissioner Panchayat Raj. The Gram Panchayat Secretary
may be transferred, if necessary, after proper enquiry of the
complaints on the recommendation of the Chief Executive
Officer, Janpad Panchayat.”

7. The aforesaid Rule specifically provide that the Gram Panchayat
Secretary may be transferred on administrative grounds or on the basis of his
application within the district in accordance with the transfer policy issued by
the Commissioner, Panchayat,

8. In this case, the appellant has been transferred by the Chief Executive

&l
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Officer who is a competent authority and merely there was some complaints
in respect of excess transfers in the district, the appropriate authority could
have considered this grievance but on the aforesaid ground the transfer order
can not be quashed. Though the aforesaid sub section 7 provides for framing
ofthe policy but it is settled law that the transfer policies are instructions of
the Government which cannot be enforced in law. See S.L. Abbas and Shilpi
Bose (supra).

9. So far as the judgment relied by the learned counsel for the appellant
in JCICI Bank (supra) is concerned, in the aforesaid case the guidelines issued
by the Reserve Bank of India in respect of core banking were subject matter
before the Apex Court. It was not a case of transfer and the Apex Court
considering the peculiar aspects of the case held that the aforesaid instructions
may be given affect to but in respect of transfer of an employee, law is well
settled by the Apex Court in which it has been held that the policy of the
transfer is only instructions and cannot be enforced in a court of law.

10.  The transfer order can be assailed where there is some breach of
statutory provisions, based on malafide or there is some arbitrariness but in
the present case merely on the ground that in the district, transfer orders were
affected more than 10% of the employees cannot be a ground to interfere in
the transfer order of the appellant. This appeal is without merit and is dismissed
at the admission stage.

11. At this stage, learned counsel for the appellant submitted that a
representation against the transfer has already been filed before the Collector,
Seoni. No other person has joined at the place where the appellant was
working. The Collector, Seoni may be directed to decide the representation
expeditiously.

12.  Shri Kaurav, learned counsel appearing for the State has no objection
in issuing directions to the Collector, Seoni to decide the representation
expeditiously.

13.  Inview of the aforesaid, while disposing of this appeal, we direct the
Collector, Sconi to decide the representation of the petitioner expeditiously,
if already not decided.

No order as to costs.

Appeal disposed of
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WRIT APPEAL
Before Mr. Justice Krishn Kumar Lahoti & Mrs. Justice Vimla Jain
W.A.No. 1087/2012 (Jabalpur) decided on 29 October, 2012

PRADEEP AGNIHOTRI . ...Appellant
Vs.
STATE OF M.P. & ors. ...Respondents

Service Law - Age of Superannuation - AICTE Regulation which
provided for age of superannuation as 65 years was adopted by State “
Govt. on 19-10-2010 - Appellants superannuated on 31-8-2010 - Held -

Unless and until the benefit of notification is made applicable <
specifically, such benefit is not available to the employees - As the
appellants had already attained the age of superannuation therefore,
they are not entitled for the benefit of the regulation - Appeal dismissed.

(Para 16)

war fafer — sferaf¥ @t arg — qend LA S fafraas ot aftraifas)
Iy 65 T ® fay Sudlm wRar 2, USY WRER FNT 19.10.2010 &l
Ffiga fear T — afiareffror 31.8.2010 &t dafgs vl @ —
afifrefRa — o 9% fo afrpasT &1 @ fafifde w9 9 oy a6 fEar
SiTar, vET 9T SHARAl @ 9uas ad — i adiareffrr g &
aftafdfel arg 9 wx g9 ¥ suiay @ Rifm 9§ @ 9 sear e —
afia || s

Cases referred :

(2001) 3 SCC 135, (2006) 10 SCC 587, W.P. No. 5267/2010

K.C. Ghildiyal, for the appellant.
P.K. Kaurav, Dy. A.G. for the State.

ORDER

The  Order of the court was delivered by :
K.K. LanoTl, J. - This order shall decide Writ Appeal No.1087/2012
(Pradeep Agnihotri vs. State of Madhya Pradesh & others) and Writ Appeal
No.1088/2012 (Pramod Mishra vs. State of Madhya Pradesh & others),



*

o,

hel

L.L.R.[2012]M.P. Pradeep Agnihotri Vs. State of MLP. (DB) 2905

arising out of the common order dated 23/08/2012, in two separate petitions
by the Single Bench. - .

2. A short question arises for our consideration in the appeals is whether
by virtue of Regulation issued by the All India Council for Technical Education
(AICTE) dated 05/03/2010, appellants herein were entitled to continue in his
services till attaining the age of 65 years or Circular dated 19/10/2012 issued
by the State of Madhya Pradesh Technical Education and Training Department
of Ministry, by which the aforesaid Regulations were given prospective effect
with effect from the date of issuance of the order, will govern the age of
superannuation,

3. To decide the issue, the facts are taken from the Writ Appeal No.1087/

- 2012 for the convenience.

4. The appellant was working on the post of Workshop Superintendent
in the Government Polytechnic College Nowgaon, District Chhatarpur. He
has attained the age of superannuation on 31/08/2010. Prior to his attaining
the age of superannuation, the All India Council for Technical Education
(AICTE) issued a ‘notification dated 05/03/2010 by which age of
superannuation was enhanced to 65 years.

5. The appellants herein have claimed that they were entitled to continue
in services till attaining the age of 65 years and they were wrongly
superannuated on attaining the age of 62 years. It was submitted before the
Single Bench that the State Government was having no jurisdiction to give
effect to the aforesaid notification w.e.f. 19/10/2010, but the appellants were
entitled for the benefit of regulation from the date of issuance of notification
i.e. 05/03/2010. Learned Single Judge has considered the matter and found
that the petitioners/appellants were employees of the State. The State
Government was having power to give effect to the aforesaid Regulation from
a subsequent date and was not bound to make the Regulation effective from
05/03/2010. Considering the aforesaid, learned Single Judge found that the
State Government has given effect to the aforesaid Regulation from 19/10/
2010 and the appellants who were superannuated prior to this date were not
entitled for any relief and dismissed the writ petitions. Aggrieved by the
aforesaid order, appellants have preferred these writ appeals.

6. Learned counsel for the appellants submitted that the notification dated
05/03/2010 was issued by the All India Council for Technical Education
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(AICTE) in exercising the power under Section 23(1) read with Section 10(i)
& (v) of the All India Council for Technical Education Act, 1987 (hereinafter
referred to as and Act of 1987), so the aforesaid Regulations were binding on
the State Government. It was submitted that as per Regulation, the age of
superannuation was extended till 65 years thenthe appellants were entitled
for the same benefit. It was also submitted that though in clause 3 & 4 of the
applicability of the scheme provides that this scheme may be extended, but
hindi version of the same Regulation provides that aforesaid benefit is extended
to all Polytechnic Technical Institutions, meaning thereby that from the date of
issuance of notification, the appellants were entitled for the extended benefit
of the age of superannuation.

7. Shri P.K.Kaurav, learned counsel for the State supported the order
and submitted that as per the Regulation, it was to be given effect to the State
‘Government by issuing an order to the appellants and other similar situated
employees. The State Government by notification dated 19/10/2010 have
extended the benefit of the aforesaid scheme to all the employees prospectively
so the persons who were employed on 19/10/2010 were entitled for the
benefit and other persons who were already superannuated, were not entitled
for the aforesaid benefit.

8. To consider the aforesaid arguments, we have gone through the record
to ascertain factual position of the case.

9. In this case, it was not disputed that the appellants were superannuated
on 31/08/2010. The Regulation was notified on 05/03/2010 by the All India
Council for Technical Education (AICTE). The State Government have given
effect to the aforesaid notification, in particularly in respect of the age of
superannuation, vide order dated 19/10/2010 (Annexure R-1) and the
aforesaid Regulation was made applicable to all the Teachers who were
working on the date of issuance of orderi.e. on 19/10/2010.

10.  Therelevant paragraph of the Regulation dated 05/03/2010 about the
age of superannuation, reads thus:-

Age of Superannuation:-

(1) In order to meet the situation arising out of the shortage of
teachers in Technical Institutions and the consequent vacant
positions therein, the age of superannuation for teachers in
echnical Institutions has been enhanced to sixty five years, vide
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11.
the learned counsel for the appellants, so the aforesaid provision is also

the Department of Higher Education letter No. F.No. 1-19/
2006-U.1I dated 23/03/2007, for those involved in class room
teaching in order to attract eligible persons to the teaching
career and to retain teachers in service for a longer period.

The applicability of the scheme clause reads thus:-
Applicability of the Scheme:-

@ This scheme shall be applicable to teachers in Technical
Institutions and other equivalent cadres of Library and for
Physical Education personnel in all the AICTE approved
institutions. The implementation of the revised scales shall be
subject to the acceptance of all the conditions mention in this
letter as well as Regulations to be framed by the AICTE in this
behalf.

(i) This scheme does not extend to the posts of
professionals like System Analysis, Senior Analysis, Research
Officers etc., who shall be treated at par with similarly qualified
personnel in research/Scientific organizations of the Central
Government.

@)  This scheme may be extended to all Polytechnic
Technical Institutions coming under the purview of State
Legislatures.

(iv)  The entire liability on account of revision of pay scales
etc. of Polytechnic teachers shall be that of the State
Government.

State Government, taking into consideration other local
conditions, may also decide in their discretion, to introduce
scales of pay higher than those mentioned in this scheme, and

- may give effect to the revised bands /scales of pay from a

date on or after 01/01/2006. However, appropriate steps to
achieve the goals and objectives of MHRD'S “Sub-Mission
on polytechnics” may be taken.

2907

As the hindi version of the aforesaid notification has been referred by
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reproduced which reads thus:-
TP B gASaan—
(i) TE T Ao Genal § f¥are) qur e s
IR SRRl ROy @ o Wewel Want aAr iR e
wIffal & forg o gl | Wi ot &1 fearaa s = |

SfeatRaa T2 59 999 § J9al™ gR1 3R 6y 9™ arer fafrst
@ Wafy @ e g

(ii) 98 @@= Edfys ugt 9 yorel favae, afs vy,
TRPR © MY /Tsnfe Qe ¥ GaM aes Biifel & TS H7
rar & |

(i) 5 @H I RurEvsal @ dia S drel wae
YA FIIE ae-ie! axerel IR g B8 | _

(iv) Ui a el & dammr @ guem anfe & aRersesy
AT <401 UI9d AR Bl SR | 9T WRaR, 9 I uRRerft
@7 2 A TR gl I YT @ aeuR, g9 Wi F sfeafad
AT ¥ IoF dOTHE AR B ) A fofg o gt T@en
| gfg /AT Y 1.1.2006 B AT IHB GLANT B ARG
B Ygal HR D | TNfY, A e T #Are @ dieieaie!
W G- T @) qr IR @y o & fog suged
FEH JaIY WG |

(Emphasis supplied)

12.  From perusal of the aforesaid, it is apparent that the hindi version of
the scheme provides that the scheme shall be applicable to all the Polytechnic
Institutions which are under the State Government. The English version of the
aforesaid clause specifically provides that the scheme may be extended to all
the Polytechnic Technical Institutions coming under the purview of State
legislatures. If there is some ambiguity between the hindi version and english
version, the english version has to be given effect. [See: Park Leather Industry
vs. State of U.P. (2001) 3 SCC 135 and Prabhat Kumar vs. UPSC (2006)
10 SCC 587]. The english version of this Regulation provides that the scheme
was to be extended to all the Polytechnic Technicai Institutions coming under
the purview of State legislatures. The State Government vide notification
(Annexure R-1) dated 19/10/2010 has given effect to the aforesaid scheme
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from the date of issuance of notification that is 19/10/2010 and any teacher
who was in service on that date was entitled for the benefit of such scheme
and was entitled to continue till attaining the age of 65 years.

13.  ADivision Bench of this Court have considered this aspect in Dr.
R K. Chapra & others Vs. State of Madhya Pradesh in Writ Petltlon
No.5267/2010, considering similar provision held thus:-

“The State Government vide order dated 16/04/2010,
Annexure P-10 has taken a decision to implement the scheme
with certain modifications. The age of superannuation as
recommended in the scheme for the Central Government
teaching staff has been enhanced from 62 years to 65 yeas.
However, the same has been made applicable with effect from
the date of orderi.e. 16/04/2010. From perusal of the scheme
framed by the Central Government, it is apparent that aforesaid
scheme is not binding on the State Government. In our opinion,
the contention of learned counsel for petitioners that petitioners
who are teachers working in the Department of Higher
Education of Government of M.P., are also entitled to get the
same benefit which has been grahted to teaching staff of the
universities, is misconceived. Supreme Court while dealing with
the claim of servants with regard to parity of pay scales with
their counter part in the university in State of W.B. vs. Tropical
School Employee Union and other, (1996) 8 SCC 294 in
paragraph 5 held as under:-

“Shri M.N. Krishnamani, the learned senior counsel
for the respondents, contended that the teaching staff are
receiving the scale of pay prescribed by the UGC and the
respondents are assisting the teaching staff. When similar
persons working in the universities are receiving the pay
scales prescribed by the UGC the respondents are also
equality entitled to the same. We fail to appreciate the
stand. The employees of the universities are not the
government servants. They are governed by their own
regulations and statues under the respective enactments.
The respondents on their own admitted position being the
government servants, cannot get high scale of the pay then
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prescribed for the post. Under those circumstances, the
High Court was wholly unjustified in extending the benefit
of pay scales prescribed by the UGC to the non-teaching
medical staff and also to class-1V government employees.

In view of the aforesaid enunciation of law by the
Supreme Court, we hold that the order dated 16/04/2010
passed by the State Government can neither be treated as
arbitrary nor discriminatory.”

14.  Apart from this, the Regulation of the AICTE was not applicable
immediately on notification of Gazette on 05/03/2010, but it was to be extended
by the State Government in the Polytechnic Institutions of the State Government
and until and unless such Regulation is extended to the Polytechnic Institutions
of the State Government, such benefit was not available to the employees of
such institution coming under the purview of State legislatures. It is not in
dispute that the appellants were working in Government Polytechnic Colleges,
in the State of Madhya Pradesh and such benefit was available to the appellants
only after extending such benefit of the Regulation to the employees.

15. - Inview of the law laid down by the Apex Court in State of W.B. vs.
Tropical School Employee Union and others (referred in the order of Dr.
R.K.Chapar) and the Division Bench in Dr. R.K. Chapar , there is no doubt
that such Regulation was to be made applicable to the employees of Polytechnic
Technical Institutions in the State and until and unless it is made applicable
specifically, such benefit was not available to the employees because of specific
clause of applicability of the Scheme.

16. - Inview of the aforesaid, learned Single Bench has rightly held that
such scheme was made applicable to the employees w.e.f. 19/10/2010 and
the appellants who had already attained the age of superannuation, were not
entitled for the same benefit. In view of aforsaid, we do not find any errorin
the order passed by the learned Single Judge.

17.  Atthis stage, Shri Ghildyal, submitted that because of ad-interim writ
issued by the Single Bench, both the appellants have continue in the services
till the decision of the Writ Court, out of two appellants, one Pradecp Agnihotri
was paid monthly salary while Promod Mishra has not been paid fully. It was
submitted that appellant Pramod may also be paid his salary till he had
discharged the duty.
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18.  The prayer made by Shri Ghildiyal is opposed by Shri P.K.Kaurayv,
but considering the fact that out of two employees, one Pradeep Agnihotri
has been paid his salary for the period he had discharged his duty while Pramod
Mishra has not been paid for the same, the respondent is directed to release
the payment to Shri Pramod Mishra also for the period, for which he had
discharged his duty, within a period of three months.

19.  With the aforesaid modification, both the appeals are dismissed at
admission stage, with no order as to costs.

CC as perrules.

Appeal dismissed.

LL.R. [2012] M.P, 2911
WRIT APPEAL
Before Mr. Justice Krishn Kumar Lahoti & Mrs. Justice Vimla Jain
W.A.No. 875/2011. (Jabalpur) decided on 30 October, 2012

PRAKASH SINGH THAKUR . ...Appellant
Vs.
STATE OF M.P. & ors. ...Respondents

Prisoners' Release on Probation Rules, M.P 1964, Rule 4
(Amended) - Rule 4 has been amended on 24.03.2008 therefore, all
applications, pending for the premature release under the Provisions
of M..P. Prisoners Release on Probation Act, 1954 are to be decided in
the light of the amended rules. (Para 6)

Fgl a1 gRPar qv Bier wrar fram, 97, 1964, a7 4 (qaifie) —
P 4 @ 24.03.2008 ® Guifn fear T @ gufag, @y, ¥feal a0t
uRflem 9 BYST ST SffaEe, 1954 @ Yudel @ oo waa qd qgad
frpd W 2q o) wfaa st @1 Rt gaifte feet @ sle
¥ fpar W =Ry | '

Cases referred :
2011(3) MPLJ 682, W.P. No. 9034/2008, W.P. No. 15189/2008.

D.D. Bhargawa, for the appellant.
Vijay Pandey, Dy. A.G. for the respondents.
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The  Order of the court was delivered by :
K.K. LanoTi, J. - This order shall decide W.A. No.875 of 2011, W.A. 903
of2011, W.A. No. 915 of 2011 and R.P. No. 427 of 2011 in which a common °
question of law is involved for the consideration of this Court. For the
convenience facts are taken from W.A.No. 875 of 2011 (Prakash Singh
Thakur vs. State of M.P. and others).

2, All the appellants/petitioners are suffering sentence for life under Section
302 IPC alongwith some more provisions under the IPC. It is also not in
dispute that these persons have not completed actual sentence of 14 years
and before completion of the aforesaid period, they have applied for their
premature release under the provisions of M.P, Prisoners Release on Probation
Act, 1954 (hereinafter referred to as “Act”). The sole contention of the
petitioner before this Court is that the Rule 4 of M.P. Prisoners Release on
Probation Rules, 1964 (hereinafter referred to as “the Rules™) have been
amended vide notification dated 24.3.2008 while the applicants were
convicted prior to it, so the earlier rule as was in statute book prior to
24.3.2008 shall be applicable in the matter of all the appellants and they are
entitled to release on probation even without completion of actual sentence of
14 years. Reliance is placed to a Division Bench of this Court in Santosh
Kumar Dubey vs. State of M.P. & another (2011(3) MPLJ 682) and
submitted that in view of the judgment in Sanfosh Kumar, the appellants may
be directed to be considered for premature release on probation by the
respondents even without completion of 14 years of actual sentence.

3. Shri Vijay Pandey, learned Dy. A.G. submitted that the controversy
involved in the case has already been decided by the Division Bench of this
Court in Gouri Shankar vs. State of M.P. and others (W.P. No. 9034 of
2008) and other cases on 16.3.2009. Thereafter a full Bench of this Court
also considered this aspect in Anni @ Ramesh vs. State of M.P. & others
(W.P.15189 0£2008) and validity of the aforesaid provisions has been up
held. It is further submitted by Shri Pandey that the proviso of Rule 4 of the
Rules has been given effect to from the date of its amendment in Rule 4 of the
Rules and all the matters which are to be considered after the amendment are
to be considered in the light of the amended Rule and not as per the unamended
Rule, even the applications of the prisoners were filed and rejected earlier. It
is submitted that the law laid down by the Division Bench in Gouri Shankar
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(supra) was not brought into the notice of this Court while deciding the case of
Santosh Kumar and also of Full Bench in the case of Anni @ Ramesh. It is
submitted that in the light of the earlier judgments of the Supreme Court, the
learned Single Judge has rightly dismissed the writ petitions and all the appeals

have no merit and may be dismissed. Rule 4 of Rules provides as under :-

4.

“4. Eligibility for release - Save the prisoners specified in
Rule 3 any other prisoner who has served one-third of his
sentence of imprisonment or a total period of five years without
remission, whichever is less, may be released by the
Government on licence.

Provided that in case of such prisoners who have been
sentenced for life imprisonment, under Sections 302 and 305
of the Indian Penal Code, 1860 (No.45 of 1860)or under the
provisions of other penal laws in which death sentence is also
one of the punishments subject to the conditions that such
prisoners are not barred for such consideration under the
provisions of such laws, will be considered for premature
release from the prison. The eligibility for release shall be after
undergoing the sentence of 14 years of actual imprisonment
without remission of his sentence:

Provided further that all other prisoners, undergoing
the sentence of life imprisonment, will be considered for
premature release only after they have undergone at least 10
years of imprisonment with remission and after the completion
of 7 years of actual imprisonment without remission in sentence:

Provided also that nothing in the above provisions shall
apply to the prisoners whose cases are being sent to the
Hon'ble Governor for consideration under Article 161 of the
Constitution of India, on special reasons of humanitarian
grounds.” '

The aforesaid rule specifically provide that the eligibility of the
release shall be after undergoing sentence of 14 years of actual
imprisonment without remission. The Division Bench of this Court
considering the validity and applicability of the aforesaid provision in

Gouri Shankar (supra) held thus :-
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21.  Onareadingofthe aforesaid decision, it becomes vivid
that the Division Bench ad analyzed the scheme of the Act and
the Rules and found that thre was no provision which falls within
the mischief of the mandatory rule of 14 years as an essential
condition for the release from prison and, therefore, directions
were issued in the said case. The said decision was not dealing
with the constitutional validity of the Rules. In the cases at
hand, the conditions have been prescribed. An exception has
been carved out by the provisos added to Rule 4. The
submission of the learned Government Advocate is that regard
being had to the sweeping criminal activities and the rate of
heinous offences, mercenary killings and the path paved by
some who have taken the killings to be profession and political
murders, the rules have been amended. In this coniext, we
may note with profit how a Division Bench of this Court in
W.P. No.1618/2006 had observed the abuse of the provisions.
The Division Bench in the aforesaid case has expressed thus :-

“We are, therefore, of the opinion that all the cases
where probationers have been released and where appeals
are pending or on mere completion of 5 years or 6 years
should be reviewed again. Board is directed to review all
the cases and shall also decide the application of the
petitioner in the light of the directions given above. Order
rejecting the application of the pelitioner passed by the
Board is quashed with a direction to the Board to reconsider
the case in the light of judgment in the case of Arvind
Yadav v. Ramesh Kumar and others and State of M.P. vs.
Bhola (supra) and earlier order passed. As petitioner has
remained in jail for more than 13 years, Board is directed
to reconsider the case of the petitioner within a period of
iwo months from today.”

22.  The Division Bench had also observed that where
prayer for bail has been rejected, the convicts have been
released on licence.

23.  Inview of our aforesaid analysis, wedo not find the
Rule to be ultra vires the Section 433-A of the Code or any of
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the provisions of the Act according it is declared as intra-vires.

IL- The next limb of submission of Mr. Bhargava and
Mr. Pateria, learned counsel, is that the cases of the
petitioners should have been considered under the old rules
as the amended provisions rule cannot be made applicable
to them. To bolster the said submission, they have
commended us to the decisions rendered in Mahendra
Singh (supra) and State of Haryana v. Bhup Singh and
others, JT 2009(1) SC 535. To appreciate the said
submission, we have carefully perusaed both the decisions.
It is perceivable that the decision in Bhup Singh (supra) is
based on Mahendra Singh. In the case of Mahendra Singh
(supra), their Lordships were dealing with the validity of
the policy decision vis a vis Prison Rules and in that
context, held that the Rules would prevail keeping in view
that the right to as for remission of sentence by a life
convict would be under the law as was prevailing on the
date orn which the judgment of conviction and sentence
was passed. In the case at hand, the Rules have been
amended. Needless to emphasize, they are statutory in
nature. They have been framed in exercise of powers
vested under Section 9 of the 1954 Act. They are not
executive instructions. In view of the aforesaid, the
decisions rendered in Mahendra Sing (supra) and Bhup
Singh (supra) are distinguishable.

2915

A full Bench of'this Court ir. 4nni (supra) also ccnsidered this aspect
in para 15 of the judgment which reads thus:-

“15. We also find that the restrictions of periods of actual
imprisonment introduced by the proviso for becoming a
prisoner eligible to be considered for release under the Act is
in consonance with section 433 A of the Code of Criminal
Procedure introduced by the Parliament which provides for
restriction on powers of remission or commutation in certain
cases. According to section 433 A a life convict, for an offence
for which death is one of the punishments, cannot be reased
from prison unless he has served at least 14 years of
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imprisonment. The Constitutional validity of section 433 A was
challenged before the Supreme Court Maru Ram vs. Union
of India AIR 1980 SC 2147 but was upheld by the
Constitution Bench. Otherwise also, merely because a life
convict has undergone 14 years of imprisonment does not
acquire a right to be released prematurely and he only becomes
eligible for being considered to be released on probation.”

6. It appears that the question involved in these appeals has already been
considered specifically by the Division Bench in Gouri Shankar (supra) and
by the Full Bench in Anni @Ramesh as quoted hereinabove. Both the
judgments were not brought into the notice of the Single Bench while deciding
the case of Santosh Kumar and it appears that without taking note of the
aforesaid judgment, the judgment of Santosh Kumar was passed, while the
factual position is that in Gouri Shankar (supra) the Rule has been held to be
applicable in all the pending matters and the Division Bench has held that in all
the matters pending on the date of amendment shall be considered in the light
of the amended rules and the aforesaid rules shall be applicable.

7. In view of the aforesaid, if the learned Single Judge has dismissed the
petition, on the ground that without completion of actual period of fourteen
years sentence, the applications filed by the petitioners/appellants were
premature, no fault is found. These appeals are found without merit and are
dismissed with no order as to costs.

Appeal dismissed

LL.R. [2012] M.P, 2916
WRIT APPEAL
Before Mr. Justice Krishn Kumar Lahoti & Mrs. Justice Vimla Jain
W.A.No. 1245/2012 (Jabalpur) decided on 7 November, 2012

VAIDHYANATH SHUKLA ...Appellant
Vs.
STATE OF M.P. & Ors. ...Respondents

Civil Services (Pension) Rules, 1976 (M.P), Rule 64(1)(b) - Final
Order - Appellant was facing criminal trial and attained the age of
superannuation during the pendency of the trial - Provisional pension was
paid - However, after the conviction the provisional pension was stopped -
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Words Final Order Passed by Competent Authority does not relate to
final authority in respect of payment of pension but it relates in respect of
the departmental or judicial proceedings - Stoppage of provisional pension
after conviction proper - Appeal dismissed. ' (Para 10)

. Ryfeer @ar (@eor7) o 1976, (A9) faa 64 (1)) — @faw
Ry — anframeff, smuifers fa=meer &1 WA o} Yer o7 AR fEmer
dfad et @ <ive aftaftfar anyg uter Y — aefm Yo oreT @ W —
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Cases referred :
(1995) 2 SCC 513, AIR 1996 SC 2449, 1995 (2) SLJ SC 89.

Ajeet Singh, for the appellant.
Samdarshi Tiwari, G.A. for the respondents.

ORDER

The Order of the - court was delivered by :
K.K. Lanortr, J. - This appeal shall decide W.A.No.1245/2012 &
W.ANo.1246/2012, in which similar question of law is involved on similar facts.

2. The facts are taken from W.A No.1245/2012 for the convenience.

3. This appeal is directed against an order dated 9.10.2012 in
W.P.No.21844/2011, by which the writ petition preferred by the appellant
challenging the action of the respondents by which provisional pension was
stopped, has been dismissed.

4. Learned counsel for petitioner submits that until and unless aspecific order
is passed by the Governor for stopping the provisional pension the authorities
could not have stopped the pension. The petitioner has placed reliance to Rule
64(1)(b) of the M.P.Civil Services (Pension) Rules, 1976 (hereinafter referred to
as Pension Rules' for short) in support of his contention.

5. Wehave perused the record.

6. 'The facts of the case are that appellant was working as Head Master
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at Govt. Middle School Umari Sankul Kendra Govt. High School Belwa Sursari
Singh Block Sirmour, District Rewa. A criminal case was registered against
him, when he was in service and challan was filed before the Special Judge,
Rewa for an offence under sections 467, 468, 471, 201 and 120-B of the
IPC read with section 13(1)(d) and 13(2) of the Prevention of Corruption
Act, 1988. The appellant was also placed under suspension on 6.2.2007
because of filing of challan against the appellant. During the pendency of
ctiminal proceedings appellant had attained the age of superannuation, however
after attaining superannuation appellant was allowed provisional pension, as
is permissible under Rule 64(1) (b) of the Pension Rules. Ultimately the
appellant was convicted on 30.9.2011 and after conviction of the appellant
the aforesaid provisional pension was stopped by the concerned Head
Principal. This caused appellant to file writ petition. ‘

7. The learned Single Judge considered the facts and found that after
conviction of the appellant, the appellant was not entitled for provisional pension
and the aforesaid provisional pension was allowed during the pendency of
criminal proceedings against the appellant and after conviction of the appellant,
the appellant was not entitled for provisional pension. The learned Single Judge
also considered that merely an appeal was filed and his sentence was
suspended will not be a ground to treat that the appellant was not convicted,
as the effect of suspension of sentence would be that the appellant would not
suffer jail sentence, however his sentence shall be subject to decision in the
appeal. Reliance was placed by the learned Single Judge to the Judgment of Apex
Court in Rama Narang Vs. Ramesh Narang and others [(1 995)2 8CC513],
State of Tamil Nadu Vs. A.Jagannath (AIR 1996 SC 2449) and Deputy Director
Education Vs. S.Nagoor Meera [1995(2) SLJ SC 89].

8. To appreciate the contention of the appellant it would be appropriate
that if the provisions as contained in relevant rule 64(1) (b) of the Pension
Rules are referred, which reads thus :-

“64. Provisional Pension where departmental or judicial
_ proceeding may be pending - (1) (a) ...

(b) The provisional pension shall be drawn on establishment
pay bill and paid to retired Government servant by the Head
of Office during the period-commencing from the date of
retirement to the date on which upon conclusion of
departmental or judicial proceedings, final orders are passed

«
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by the competent authority.”

9. The aforesaid provision specifically provides that an employee after
attaining the age of superannuation shall be entitled for provisional pension to
be drawn by the Head of the office during the period commencing from the
date of retirement to the date on which upon conclusion of departmental or
judicial proceedings, final orders are passed by the competent authority.

10.  Inthis case the judgment was passed by the Special Judge, Rewa, by
which the appellant was convicted. So far as the phraseology used that “ final
order passed by the competent authority” it does not relate to the final authority
in respect of payment of pension, but it relates in respect of the departmental
or judicial proceedings, which are referred in clause (b) of sub-rule (1) of
Rule 64. The criminal proceedings remained pending after the retirement till
the passing of the sentence and after conviction and sentence, the appellant
was not entitled for provisional pension and even in this regard it was not
necessary to pass another order by the competent Departmental authority.
The aforesaid provisional pension was to meet out the contingency, so that
the employee may get provisional pension till the finality of the proceedings,
but as soon as the proceedings are concluded by the Criminal Court, convicting
a retired employee, he would not be entitled for further pension until and
unless his conviction is stayed or is set aside by the higher authority.

11.  Inview of the aforesaid, we do not find any error in the order passed
by the learned Single Judge in dismissing the writ petition.

12.  Atthisstage, learned counsel for appellant submitted that the appellant
Vaidhyanath Shukla was not allowed provisional pension for two months before
the date of conviction, for which he was entitled as per clause (b) of sub-rule
(1) of Rule 64 of the Pension Rules, but this aspect has not been considered
by the Single Judge.

13.  Onraising such contention, Shri Samdarshi Tiwari, learned G.A.,
submitted that the appellant was entitled for provisional pension till the date
of his conviction and if any such amount has not been paid, on filing a
representation in this regard, the Head of the office shall release aforesaid
remaining amount of provisional pension to the appellant, if already not paid.

14.  Withthe aforesaid clarification, this appeals is dismissed, with no order
as to costs,

Appeal dismissed
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WRIT PETITION
Before Mr. Justice K.K. Trivedi
' W.P.No. 23 986/2003 (Jabalpur) decided on 14 May, 2012

RAJESHKUMAR SAXENA ...Petitioner

Vs.

STATE OF M.P, & anr. ...Respondents
A. Ser:vice Law - Adverse confidential Report -

Communication - Any entry which is adverse is required to be shown to
the employee to apprise him with respect to performance of his duties
so that he may improve the working in future. (Para 6)

& var fafy — wfime Tivfa wREwT — wawwm — o
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B, Service Law - Adverse bconfidential report -
Communication - If any adverse entry is made in annual confidential
report, the same has to be communicated within a month and if any
representation is made the same is to be decided within 30 days - In
case of any inquiry in respect of representation the same is to be
concluded within 3 months. (Para 6)
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C. Service Law - Adverse confidential report - Expunction
- Enfry was made to the effect that complaints against behaviour and
delay caused by petitioner are being received and he is required to
improve his werk - No proof of any complaint - Representation was
rejected by a single line order - Adverse entry expunged - Respondents
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directed to regrade the petitioner after expunging adverse entries -
Review DPC be called to consider the case of petitioner - Petition
allowed. ) (Para 12)

7 var ffer — wfoger Moy wfods — gerar or — ¥
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Cases referred :
'AIR 1996 SC 1661, 1999 (1) SCC 241, AIR 2008 SC 2513.

K.S. Wadhwa, for the petitioner.
D.K Bohre, P.L. for the respondents.

ORDER

K.K. Trivep, J. - This petition was originally filed as original application
before Madhya Pradesh Administrative Tribunal and has come on transfer before
this Court after closer of the Tribunal and is registered as Writ Petition.

2. The claim made in this petition by the petitioner is for quashment of
the adverse entry recorded in the confidential reports of the years 1993 and
March 1994 as also a direction to respondents to promote the petitioner on
the post of Junior Auditor/Accountant Grade-II, w.e.f the date his juniors
were promoted with all consequential benefits. It is contended by the petitioner
that he was communicated the adverse entry recorded in his annual confidential
report ending 31st March 1993 belatedly. The petitioner filed a representation
but the said representation was rejected. Similarly the adverse entry in the
annual confidential report ending 31st March 1994 was communicated to the
petitioner belatedly, against which again a representation was made by the
petitioner but instead of considering the same in appropriate manner, by
communication of the orders in the years 1995-1997 it was said that the
representation of the petitioner is rejected. It is contended that infact the
adverse entry deliberately was made to deny promotion to the petitioner and
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the same was communicated only at the eve of Departmental Promotion
Committee meeting in the year 1994. Because of such adverse entry, the claim
of the petitioner was not appropriately considered for promotion and juniors
to him were promoted by an order dated 09/05/1994. This lead the petitioner -
to file the present petition before Madhya Pradesh Administrative Tribural.
On the basis of these submissions the relief(s) aforesaid have been claimed.

3. In response to the notice of the petition respondents have filed a reply.
They contended that the Departmental Promotion Committee meeting was
held in which the case of the petitioner was considered but since there were
adverse entry recorded in the annual confidential report of the petitioner for
the year March ending 1993, he was not found fit for promotion. Such entry
was communicated to the petitioner. Similarly it is contended that there were
adverse entry for the year ending March 1994 which too was communicated
to the petitioner. A representation made against the adverse entry was
considered and rejected by the respondents. Subsequently the Departmental
Promotion Committee meeting was held on 05/04/1999 in which the case of the
petitioner was considered. The petitioner was granted an opportunity to appear
before the committee to explain his conduct. There were reports with respect to
integrity of the petitioner and a show cause notice was issued to him. Thereafter,
receiving the information and comments with respect to adverse entry made against
the petitioner in his confidential report appropriate orders were passed. Thus, it is
contended that no wrong was committed in passing the order impugned and as
such the petitioner is not entitled to any relief whatsoever.

4. Refuting such allegations made in the return of respondents a rejoinder
has been filed by the petitioner stating that he has filed reply to the show cause
notice and thereafter nothing was done in that respect. Without holding an
inquiry how it could be said that integrity of the petitioner was doubtful. It is
further submitted that malafidely only on the comments by those who were
prejudiced against the petitioner, the representations of the petitioner were
decided. It is contended that infact the adverse entries were to be communicated
to the petitioner within time as per circular of the State Government in General
Administration Department issued on 9th March 1992. Prior to this also the
circulars were issued prescribing a period within which the adverse entry was
to be communicated and within which the representation if any made against
the said entry was to be considered. Thus, it is contended that since the adverse
entry was not communicated to the petitioner within time, there was no
justification of making of such adverse entry in the confidential report of the
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petitioner, the orders were not rightly passed on the representation of the
petitioner, therefore, the entire stand of the respondents is liable to be ignored
and the petitioner is entitled to grant of relief as claimed in the petition.

5. Heard learned counsel for parties at length and perused the record. -

6. The object of writing of annual confidential reports is well known in
the service jurisprudence. The confidential reports of an employee is to be
written only for the purposes of adjudging his service abilities. If an employee
of the department, who was having the excellent service record or satisfactory,
service record, started showing downfall in performance or discharge of hisS

T
v

~ duties, the entries are required to be made in the annual confidential report. ;-

Such entries whether adverse or not, are required to be shown to the SZ_lidﬁ,‘_{
employee to apprise him or her with respect to performance of duties so that
he or she may improve the working in future. The object of recording of anfuial
confidential report would he frustrated in case it is not timely communicated.
This being the reason, the State Government has issued the circular time and
again directing as to how the adverse part of the annual confidential reports
are to be communicated, within which period the said communication is to be
made and within which period the representation if any made against such
entry, is required to be decided. This has been reiterated in the circular dated
9th March 1992, wherein all the circulars previously issued right from, 1979
up to 1990 have been referred. The State Government has very categorically
provided a time mechanism for writing of the confidential report. The initiation
of annual confidential report is to be done by 15th April. The Reviewing Officer
is required to give his comments by 1st of May. The approving authority is
required to record his comments by 15th May. If any adverse entry is recorded,
the same is ta be communicated within 30 days from the aforesaid final date

- mentioned in the circular. Ifany representation is made against the said adverse .

entry, the same is to be decided within a month. If any inquiry is required to be

conducted with respect to the representation made against the adverse entry, .

that has to be completed within a period of three months. This indicate that

intention of the State Government is to apprise the employee concerned against
whom the adverse entry is recorded, with respect to such adverse entry-and *

to complete the process of finalizing the representation etc. made against such
entry within the stipulated period so that nobody may face any prejudice or
inconvenience in case of promotion. This being so, it was necessary on the part of
the respondents to communicate the adverse entry to the petitioner timely. -

7. From the record it is clear that adverse entry was recorded in the

'
+ h
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annual confidential report of the petitioner ending 31st March 1993 but the
same was sent for communication only on 09/03/1994. This was grossly in
violation of the instructions of the State Government. Further the entry made
against the petitioner in this particular year, in confidential report was to the
effect that the complaints against the behaviour and delay caused by the
petitioner were being received and the petitioner was to improve his working
and behaviour. Whether any complaints made against the petitioner were
enquired into and whether any fact was found proved or not, is not clear from
such entry. How could it be treated as an adverse entry against the petitioner
when there was no proof of such complaints made against the petitioner or
atleast when no inquiry whatsoever was conducted against the petitioner. The
petitioner while making representation has categorically stated that he was
not in a habit of misbehaving with anybody only his way of talking was such.
He categorically contended that none of his superior officers or colleagues
have made a complaint against him that he has ever used derogatory language
while conversanting. To this effect whether any comments were called, whether
any information was obtained or not is not clear. Nothing has been placed on
record to indicate as to how such a fact was found proved against the petitioner.
Even the comments received from the authorities nowhere indicates that there
were complaints. On the other hand some officers of the University where the
petitioner at that time was working made the comments that the petitioner was
_ behaving in such improper manner. From such comments it is also not clear
that the inquiry in respect of such a conduct of the petitioner was ever
conducted or not. Merely one officer who has initiated the annual confidential
report, has made comments in this respect, how could it be said that the
adverse entry was properly made against the petitioner. One more aspect is
required to be examined. While censidering the representation made against
adverse entry recorded in the annual confidential report, the previous
confidential reports are required to be examined and it is to be judged whether
any prejudicial comments have been made by the reporting officer or not.
Nothing has been placed on record to indicate that the representation of the
petitioner was considered in this cogent manner. Thus, a single line rejection order
issued in respect of such a representation of the petitioner, specially when a belated
communication of adverse entry was made, cannot be sustained. On the other
hand such adverse entry was liable to be ignored or expunged, on the ground that
the adverse entry was not communicated within time or expeditiously.

8. As far as the adverse entry for the annual confidential report ending
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31st March 1994 is concerned it was recorded that the petitioner is a cunning,
arrogant and harsh employee. It was recorded that integrity of the petitioner
is not beyond doubt. It was recorded that the petitioner was discharging the
duty as per his wish. It was again recorded that the petitioner was dis-curtious
to his superior. This entry was communicated to the petitioner vide memo
dated 03/02/1995. Again such entry was communicated after the period
prescribed by the State Government. Again it is to be seen that the entries
were made by the very same officer as the petitioner was posted in the same
establishment at that time. The officer who has initiated annual confidential
report for the year 1993 has written the annual confidential report for the year
1994. Obviously once the adverse comments were recorded in the previous
confidential report the same were reflected again in the next confidential report.
The petitioner has made a representation against such adverse part of
confidential report and has categorically contended that all these comments
were made out of the prejudices. There were no complaints received against
the petitioner with respect to his integrity. No inquiry whatsoever was
conducted in that respect and therefore such an entry was nothing but a
prejudicial act of the reporting officer. The fact remains that adverse comments
with respect to the integrity of an employee are notbe made cursorily. On the
other hand a detailed inquiry is required to be conducted and then only it is to
be noted down in the annual-confidential report. If this is not done, the adverse
entry cannot be sustained. It is clear from the record available that no inquiry
in that respect was conducted up to the date the entry was made in his
confidential report. Only a show cause notice was issued on 18/02/1994 with
respect to disposal of case of one of the retired Principal but even after filing
of reply to such a show cause notice, no final decision, was taken by
respondents. If there was no proof of doubtful integrity of the petitioner, such
was not to be recorded in his confidential report. Apart from the fact that the
communication, of the entry was not timely made, it is also clear from the
documents available on record that such entries could not have been made
against the petitioner, without holding an inquiry..

9. The another aspect is more important which has not been denied in
appropriate manner by respondents, Admittedly the annual confidential reports
were being examined for the purposes of holding a Departmental promotion
committee meeting for the purposes of consideration of cases for promotion.
Asis indicated in the return, the said committee meeting was scheduled to be
held on 9/10% March 1994. The first adverse entry was communicated to the
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petitioner on 09/03/1994. This itself is clear that only because respondents
were not willing to consider the case of the petitioner for promotion in
appropriate manner, such entry was communicated to the petitioner just on
the eve when the Departmental Promotion Committee meeting was to be held.
This itself is enough to show that there was bias and prejudice in the mind of
the respondents-authorities in sending communication with respect to the
adverse entry recorded in the confidential report of the petitioner for the year
ending 31st March 1993. Upon their own showing as they have contended,
the annual confidential reports up to years 1989-1993 were to be considered
in respect of the persons who were to be considered for promotion on the
said Departmental Promotion Committee meeting held on 9/10th March 1994.
Thus, the contention raised by the petitioner that out of prejudice he was
communicated the adverse entry in ACR of 1993 at such belated stage cannot
be ruled out. Had it been a case that the entries were made at the relevant
time, it was the responsibility of the departmental authorities to communicate
the same to the petitioner within time so that the representation if any made
against such entry would have been decided by the time Departmental
Promotion Committee meeting was convened.

10. . Merely because the petitioner was called upon to appear before the
Departmental Promotion Committee to explain his conduct in the year 1999
will not absorb all the responsibilities of respondents. The respondents were
duty bound to communicate the adverse entry to the petitioner within time and
. wererequired to consider the representation made against such adverse entry
by the petitioner, within time, but this was not done.

11.  Though all these facts have categorically been averred in the rejoinder
filed by the petitioner, however, nothing in rebuttal has been- placed by
respondents. The have not disputed that the petitioner filed a detailed reply to
- the show cause notice issued to him. They have not disclosed whether any
inquiry was conducted in that respect or any order was passed with respect
to issuance of such a show cause notice. This is enough proof of lapses on the
part of respondents. The petitioner cannot be made to suffer on account of

lapses on the part of respondents. The settled law is that if the annual confidential .

report is coming in way, for promotion it is to be treated as adverse and if not
communicated within time, it is to be expunged. It is also settled law that in
case of expunging of the adverse remarks the review Departmental promotion
Committee is required to be held to reconsider the claim for promotion in
view of the law laid down by the Apex Court in U, P. Jal Nigam and others
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Vs. Prabhat Chandra Jain and others , AIR 1996 SC, 1661, U.P. Jal Nigam
Vs. S.C. Atri and another 1999 (1) SCC 241 & Dev Dutt Vs. Union of
India and others, AIR 2008 SC 2513, It would be appropriate for this Court
to direct reconsideration of the case of the petitioner for grant of promotion
as in this case it is found that the adverse entries were improperly made.

12.  Inview of the foregoing discussion and keeping in view the fact as
have come on record, this petition deserves to be and is hereby allowed. The
order rejecting the representation of the petitioner against the adverse annual
confidential reports are quashed. The respondents are commanded to expunge
the adverse entry recorded in the confidential reports of the petitioner for the
years 1992-1993 & 1993-1994 and to regrade the said annual confidential
reports of the petitioner after expunging of the adverse remarks. The
respondents are directed to convene a review Departmental Promotion
committee and to consider the case of the petitioner for grant of promotion
on the post of junior Auditors/Accountant Grade-II w.e.f 09/05/1994 the
date when his juniors were promoted on the said post. In case the petitioner
js found fit for such promotion, he be granted such benefit of promotion with
retrospective effect from the date the juniors to him were promoted on the
said post. Needless to say that the petitioner would also be entitled to all
consequential benefits of such promotions such as pay allowances and seniotity.
The aforesaid exercise be completed within a period of four months from the
date of receipt of certified copy of the order passed today.

13. In the facts and circumstances of the case there shall be no order as
to costs.

Petition allowed.

LL.R. [2012] M.P, 2927
WRIT PETITION
Before Mr. Justice A.K. Shrivastava
W.P.No. 2129/2010 (Jabalpur) decided on 9 August, 2012

PRAKASH DHIMAR & ors. ...Petitioners
Vs.
KAMAL KUMAR & ors. ...Respondents

Civil Procedure Code (5 of 1908), Order 22 Rule 4(4) -

-Execution of Decree - Defendant was proceeded exparte who died
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subsequently - His Legal Representatives were also not brought on
record - The decree would not become otiose or unexecutable on the
ground that it has been passed against dead person - As defendant No.
8 was-proceeded exparte in the suit and there is an exparte decree
against him which is executable, therefore, the Executing Court rightly
rejected the objections of judgment debtor. (Paras 7 & 8)

Rifaes sfaar wigar (1908 &7 5), G139 22 Fram 4(4) — R#t a1,
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J.A. Shah, for the petitioners.
Akhilesh Jain, for the respondents Nos. 1,2 & 4.

ORDER

A K. SHRIVASTAVA, J. - By this petition under Article 227 of the
Constitution of India the petitioners are challenging the validity of the impugned
order dated 8.10.2009 passed by learned Executing Court in Execution Case
No0.35-A/1999 whereby the objections raised by the judgment debtors/
petitioners have been rejected.

2, The facts necessary for the disposal of this petition are that a suit for
removal of the encroachmerit was filed by the respondents 1 to 4, The suit
was decreed.' According to the decree-holders/respondents 1 to 4, the
defendants 1 to 8 have encroached upon the bylane of the highway, as a result
of which his approach to the bylane from his house has been totally obstructed.

3. Learned Trial Court framed Issue No.5 and 6 specifically whether the
defendants 2 to 8 have encroached upon the bylane of the highway, as a result
of which the plaintiffs are facing great difficulty to approach the highway on
account of the said encroachment. After recording the evidence of the parties
the suit of plaintiff was decreed against the defendants 5, 7 and 8, namely,
Prakash Dhimar, Hariram and Raghuvar Jamadar. The petitioner No.3 is said
to bethe adopted son of 8th defendant-Raghuvar Jamadar. When the decree
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was put to execution, an objection was raised on behalf of the judgment-
debtors that the decree has been passed against dead person since before
passing the judgment and decree 8th defendant Raghuvar had died and without
bringing the L.Rs on record the decree which has been passed has been passed
against a dead person and thus, it is null and void. This objection was opposed
by the decree-holders.

4. The learned Executing Court dismissed the objections and directed to
execute the decree. In this manner this petition has been filed.

5. The contention of Shri Shah, learned counsel for the petitioners is that
since 8th defendant Raghuvar had died long back on 15.11.2001 when the
suit was pending, therefore, the judgment and decree of learned Trial Court
which was passed on 13.8.2004 was against a dead person and if that would
be the position the decree cannot be executed.

6. However, Shri Akhilesh Jain, learned counsel for the decree-holder
argued in support of the impugned order and submitted that while deciding
Issues No.5 and 6 categorically it has been held by Executing Court that
defendants 5, 7 and 8 have encroached upon the particular piece of land, the
description whereof has been mentioned in the impugned order and therefore,
their encroachment should be removed. Learned counsel further submits that
deceased Raghuvar was arrayed as defendant No.8 in the suit and he was
served with the summons of the suit, however, he did not remain present in
the Trial Court, therefore, vide order dated 28.8.1999 he was proceeded ex
parte and thereafter, on 15.11.2001 he had died and if that would be the
position, in terms of Order XXII Rule 4(4) of the CPC it was not necessary
to bring the L.Rs of deceased-defendant who was proceeded ex parte.
Learned counsel has also invited my attention to para 5 of the judgment of the
Trial Court dated 13.8.2004 wherein it has been mentioned that which of the
defendant has encroached upon how much area of the public bylane
approaching the highway. Hence, it has been put forth by [earned counsel that
the decree is also executable against the L.Rs of deceased-defendant Raghuvar.
Learned counsel further submits that in the execution proceedings, the L.R of
Raghuvar has been brought on record and he is petitioner No.3 in this petition.

7. Having heard learned counsel for the parties, I am of the view that this
petition deserves to be dismissed.

8. On bare perusal of the judgment dated 13.8.2004 passed by the
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learned First Civil Judge, Class-I, Khurai in Civil Suit No.37- A/1999 it is
gathered that Raghuvar was arrayed as defendant No.8. On bare perusal of
the judgment it appears that said Raghuvar did not file any written-statement.
Undisputedly, Raghuvar was proceeded ex parte on 28.9.1999 since he did’
not appear and an ex parte decree was passed against him while decreeing
the suit of plaintiffs. Thus, according to me, if the said defendant who was
proceeded ex parte and he had died later on 15.11.2001 and if his L.Rs were
not brought on record, the decree would not become otiose or unexecutable
on the ground that it has been passed against dead person. In this regard,
rightly the Order XXII Rule 4(4) of the CPC has been relied by learned
counsel for the respondents/decree-holder. Since Raghuvar was proceeded
ex parte in the suit and there is an ex parte decree against him which is
executable, therefore, the learned Executing Court rightly rejected the
objections of judgment debtor.

9. For the reasons stated herein-above, I do not find any merit in the
petition. The same is hereby dismissed. No costs. :

Petition dismissed
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Before Mr. Justice R.S. Jha
W.P. No. 8539/2009 (Jabalpur) decided on 25 September, 2012

MOHAN CHOPADA ...Petitioner
Vs. '
STATE OF M.P. & ors. ...Respondents

A.  Municipalities Act, M.P. (37 of 1961), Sections 127,129
& 355 - Levy of Terminal Tax - State Government prescribed the rate
of terminal tax by M.P. Terminal Tax (Assesment & Collection) on the
Goods Exported from Madhya Pradesh Municipal Limits, Rules 1996
- Resolution of Municipal Council prescribing higher rate of terminal
tax, iswithout any authority of Law. (Paras 4 & 13)
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B.. Constitution, Article 265, Municipalities Act, M.P. (37
of 1961), Section 133 - Claim for refund of Terminal Tax - Petitioners
passed on the burden of Tax on to the consumers - They are not entitled
to any unjust enrichment by way of refund. (Paras 24 & 30)
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Cases referred :

2000(2) MPLJ 291, 2000(2) MPHT 477, 2004(2) MPLJ 482,
2005(5) SCC 347, 2003(2) MPLJ 340, 2003(2) MPLJ 26, (1997) 5 SCC
536, (2000) 2 SCC 172, (2011) 2 SCC 258, (1998) 8 SCC 384,

Ishteyaq Husain, for the petitioner.

R.P. Tiwari, G.A.for the respondents/State.

A.K. Pathak, for the respondent/Municipal Council Umariya.
S.P. Gupta, for the respondent/Van Vikas Nigam. ‘

ORDER

R.S. Jua, J. - All these petitions have been filed by the petitioners
who are dealers in timber and have purchased timber from the Forest Depot
at Umariya and have been subjected to terminal tax by the Municipal Couneil,
Umariya at rates which have been revised from time to time, All the petitioners
have assailed the rate of terminal tax levied by the Municipal Council, Umariya -
on identical grounds. As all these petitions are identical and involve similar
and identical issues, they are heard and decided concomitantly.

2, The short facts leading to the filing of the present petitions are that the
petitioners, who are dealers in timber and have saw-mills in Jabalpur, have
filed these petitions being aggrieved by the rates of terminal tax determined
and recovered by the Municipal Council, Umariya under the provisions of
M.P. Municipalities Act, 1961 (hereinafter referred to as 'the Act’).
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3. It is stated that the petitioners have purchased timber from the Forest
Depot, Umariya and on the said purchase the Municipal Council, Umariya
initially levied 0.50% terminal tax on the price of the timber by notification
dated 06.03.1984 (Annexure P/1). On 13.02.1994 ( Annexure P/4) this rate
was enhanced from 0.50% to 1.50%. From 31.10.2000 (Annexure P/6) it
was enhanced from 1.50% to 2.00% and from 30.07.2003 (Annexure P/8) it
was enhanced from 2.00% to 3.00%.

4. It is stated by the learned counsel for the petitioners that the petitioners
continued to pay terminal tax at the rate enhanced by the Municipal Council
from time to time till the year 2009, It is stated that in 2009 they came to
know that this court, in W.P. No. 3277/99 and W.P. No. 5215/99 decided on
04.04.2002 and 26.08.2002 respectively, had quashed the enhancement of
rate of terminal tax made by the Municipal Council, Umariya beyond the rate
prescribed by the State Government by the M.P. Terminal Tax (Assessment
and Collection) on the Goods Exported from Madhya Pradesh Municipal
Limits, Rules 1996 (for short “the Rules of 19967), in respect of liquor and
Mahua and therefore, the petitioners filed representations seeking information
in this regard before the Municipal Council, Umariya in the month of June,
2009 which are annexed as Annexure P/11 along with the respective petitions.
The petitioners also sought information under the Right to Information Act
from the respondent/Municipal Council, Umariya regarding the notifications
on the basis of which terminal tax was being imposed. As there was no response
from the respondent/Municipal Council, Umariya, the petitioners have filed
the present petitions before this court.

5. The terminal tax imposed by the Municipal Corporation is challenged
by the petitioners on two grounds, firstly; that the tax levied by the Municipal
Council, Umariya is contrary to the provisions of the Rules of 1996 as the rate
at which the tax is sought to be recovered by the Municipal Council, Umariya,
is more than the rate prescribed by the State Government and therefore, in
view of the decisions of this court rendered in the case of Chief Municipal
" Officer, Kymore Vs. Eternit Everest Ltd. and another 2000(2) MPLJ 291,
the same deserves to be quashed and secondly; the manner in which the tax is
being recovered from the petitioners is contrary to the procedure prescribed
by law as the respondents are recovering the tax by stopping the trucks and
vehicles of the petitioners which is contrary to the law laid down by this court
in the case of Moolji Bhai and 78 others Vs. State of MP and another
2000(2) MPHT 477. On the aforesaid grounds the petitioners have also sought

/
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refund of the excess tax collected by the Municipality.

6. The respondent/Municipal Council, Umariya has filed a return and
submitted that the tax that has been imposed and is being levied by the
Municipal Council is in accordance with the provisions of sections 127 and
129 of the M.P. Municipalities Act, 1961 by passing a resolution and
determining the rate of tax. It is further submitted by the learned counsel for
the respondent/ Municipal Council, Umariya that in view of the Division Bench
decision of this court rendered in the case of Wapar Mandal Mandji, Morena
Vs. Siate of MP and others 2004 (2) MFLJ 482 | 1ecovery being made by
the Municipal Council at the depot itself, without installing any barrier or Naka,
is in accordance with law and does not call for any interference by this court.
The claim for refund has also been opposed by the respondents.

7. I have heard the learned counsel for the parties at length.

8. Before I advert to the issues raised by the petitioners in the present -
petitions, it would be appropriate to refer the relevant provisions of the M.P.
Municipalities Act, 1961. Section 127 of the Act enumerates the taxes that
can be levied under the provisions of the M.P. Municipalities Act by the
concerned Municipality. Section 127(1) of the Actenumerates obligatory taxes
while section 127(6) of the Act, enumerates optional taxes which the council
may impose. Section 127(6) of the Act, provides that in addition to the tax
specified in subsection (1) the council may impose the tax enumerated therein

" subject to any general or special order which the State Government may make

in this behalf. Section 127(6) (n) of the Act provides for imposition of terminal
tax on goods or animals exported from the limit of the council.

9. Tn excrcise of powers conferred under section 355 read with sections
127 and 129 of the Act, the State Government has notified the 1996 Rules.
Sub Rule (2) of Rule 1 provides that the rules shall come into force from the
date the Municipality decides to impose the terminal tax on goods exported
from the municipal limits with a proviso appended thereto to the effect that in
case the council has already imposed the said tax, the rules shall come into
force from the date of their publication i.e. 07.03.1997.

10.  The proposed schedule prescribing the rate of terminal tax appended
to the Rules provides for imposition of terminal tax at the rate o 0.50% on all
sort of timber used for building construction by the Municipal Council. Prior
to coming into force the rules of 1996 w.e.f. 07.03.1997 various municipalities
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in the State of M.P. were imposing terminal tax and other taxes on various
rates by passing a resolution under section 129 of the Act. Even after coming
into force the Rules of 1996, some of the municipalities continued to levy
terminal tax at higher rates than the rates prescribed by the rules.

11, The power and authority of the municipality to levy tax at higher rates
than the rates prescribed by the Rules of 1996 was assailed before this court
in the case of Chief Municipal Officer, Kymore Vs. Eternit Everest Ltd.
and another 2000(2) MPLJ 291. In the aforesaid decision the Division Bench
of this court held that while the Muaicipal Council or Nagar Panchayat
concerned had the power to impose terminal tax by passing a resolution under
section 129 of the Act on obtaining the approval of the State Government at
the rates decided by them prior to coming into force the Rules of 1996,
however, after coming into force the Rules of 1996, the Municipal Council or
. the Nagar Panchayat were bound to levy terminal tax at the rate prescribed
by the Rules of 1996 and not above the same in view of the express provisions
of section 127 (6) of the Act which specifically prescribes that the tax
enumerated in that subsection would be subject to any special and general
order issued by the State Government. The judgment of this court in the
aforementioned case travelled to the Supreme Court and has been affirmed
by the judgment rendered in the case of Associated Cement Companies
Ltd. Vs. State of MP and another 2005(5) SCC 347.

12.  Asfaras the Municipal Council, Umariya is concerned, they continued
to enhance the rates of terminal tax by passing resolutions even after coming
into the force the Rules of 1996 as is evident from the documents Annexures
P/5, P/6 and P/8 and therefore, certain persons who were exporting liquor
and Mahua from the limit of Municipal counei!, Umariya filed petitions before
 this court assailing the enhancement of terminal tax which were registered as
W.P. Nos. 3277/99 and 5215/99 . Relying on the decision of this court
rendered in the case of Chief Municipal Officer, Kymore (supra), this court
allowed W.P. No. 5215/99 by order dated 04.04.2002 reported as 2003(2)
- MPLI 340, Lal Narayan Singh Vs. Chief Municipal Officer, and another)
quashing the resolution of the municipal council to impose terminal tax at higher
rates than the rates prescribed by the Rules of 1996. Writ Petition No. 3277/
- 99 was decided in similar terms by order dated 26.08.2002, reported as
2003(2) MPLIJ 26 Gajanand Agrawal Vs. State of MP and another,).

13.  Inview of the aforesaid pronouncements of law by this court as well
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as the Supreme Court, the issue regarding powers of the municipalities to
levy tax above the rates prescribed by the Rules of 1996 is no longer res
integra and stands specifically concluded by the aforesaid judgment wherein
it has been held that the Municipal Council, Umariya or for that matter any
other Municipality or Nagar Panchayat cannot levy terminal tax above the
rates prescribed by the Rules of 1996. .

14.  Inview ofthe aforesaid facts and circumstances, the law laid down
by this court and the Supreme Court in the case of Chief Municipal Officer,
Kymore (supra) whick was followed by this court in the case of Municipal
Council, Umariya itself in the decisions reported in 2003(2) MPLJ 26
Gajanand Agrawal Vs. State of MP and another and 2003(2) MPLIJ 340,
Lal Narayan Singh Vs. Chief Municipal Officer, and another, 1 am of the
considered opinion that the resolution of the Municipal Council, Umariya
prescribing higher rate of terminal tax than the rate prescribed in the Rules of
1996 even after coming into force of the aforesaid Rules of 1996, with effect
from 07.03.1997, is without any authority of law as the Municipal Council,
Umariya is bound to levy terminal tax at the rates prescribed by the State
Government in the Rules and therefore, the Municipal Council, Umariya can
levy terminal tax on all sort of timber used for building construction only at the
rate of 0.50% w.e.f. 07.03.1997 and not above or beyond the aforesaid
rates till they are revised by the State itself. Consequently, the decisions of
the respondent/ Municipal Council, Umariya levying terminal tax at the rate
above 0.50% after 07.03.1997 are hereby quashed.

_ 15, Itisnextcontended by the learned counsel for the petitioners that the

terminal tax recovered by the Municipal Council, Umariya after coming into
force of the Rules of 1996, above 0.50% be directed to be refunded to the
petitioners.

16.  Itispertinent to note that inspite of the aforesaid two decisions of this
court quashing the notification of Municipal Council, Umariya to levy terminal
tax on higher rates than those prescribed in the Rules of 1996, the Municipal
Council, Umariya again decided to enhance the rate of terminal tax from 2%
to 3% by notification dated 30.07.2003 (Annexure P/8) and the petitioners
without assailing the same continued to pay terminal tax till 2009.

17.  Itisalleged by the learned counsel for the petitioners that they came
to know about the aforesaid decisions of this court only in the year 2009 and
therefore, they immediately filed representations before the respondent/
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. Municipal Council in the month of June, 2009 asking them to furnish information
regarding the decisions and notification issued by Municipal Council, Umariya
imposing terminal tax and the authority to do so, however, the petitioners did
not make any representation regarding refund of the tax paid by them.

18.  The aforesaid prayer of the petitioners is vehemently opposed by the
counsel for the Municipal Council, Umariya on the ground that the petitioners
continued to pay enhanced rate of terminal tax even after coming into force
the Rules of 1996 w.e.f. 07.03.1997 without any objection till 2009. It is
submitted ihat as the petitioners objected io the enhanced rate of terminal tax
for the first time in 2009 the claim for refund made by them deserves to be
rejected on the principle of waiver, estoppal and limitation.

19.  The learned counsel for the respondents has further objected to the
prayer for refund on the ground that the terminal tax being an indirect tax
burden of which is passed on to the consumers as has been done by the
petitioners in the present case therefore, in view of the principle of unjust
enrichment no order of refund in favour of the petitioners can be ordered by
this court.

20.  The petitioners, in order to support their claim for refund, have filed
an affidavit stating that the petitioners purchase timber logs in lots which are
brought to the sawmills where they are cut and sized depending upon their
quality and thereafter sold at different rates depending upon the quality of the
sized timber and therefore many a times the petitioners have to incur loss. Itis
further stated that the sized wood is not immediately sold and the stock remains
unsold for months thereby diminishing its value. The petitioners have also stated
in the affidavit that they have not passed on the liability to the consumers and
have not recovered the amount of excess terminal tax paid to the Municipal
" Council from their consumers. In support of the statement, the learned counsel
for the petitioners by way of an example has stated (during arguments as well
as in the written suiamissions) that in case the petitioners purchase timber from
the Umariya Depot for Rs.1000/- they have to pay 3% terminal tax thereon
as a result of which timber purchased from Umariya Depot would cost
Rs.1030/- whereas the timber purchased by them from any other depot where
the terminal tax is in accordance with the Rules of 1996 would cost Rs.1005/-.
He further states that in case the price of 10 cubic meter of timber is fixed at
Rs.10/- which includes Rs.8/- as cost of timber and Rs.2/- as profit and the
petitioners sell 10 cubic meter of such timber they would earn Rs.100/- out of
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which Rs.20/- would be the profit while Rs.80/- would be the cost of the
wood. But in case the timer is purchased from Umariya Depot their profit
would only be Rs.17.50/- in place of Rs.20/- and therefore, they would suffer
loss of profit of Rs.2.50/- on the sale of 100 cubic meter of timber out of the
logs purchased from the Umariya Depot and in such circumstances and on
the strength of the aforesaid illustration it is submitted that the principle of
unjust enrichment would not be applicable to deny the relief of refund to the
petitioners as the petitioners have suffered loss in profit.

21.  Thelearned counsel for the respondent/Municipal Council, Umariya
per contra submits that the petitioners have infact transferred the tax liability
upon the consumers and they have not given any details to establish to the
contrary, and therefore, have failed to rebut the presumption of passing of the
tax liability to the consumers. It is stated that in view of the aforesaid lack of
details, the contention of the petitioners deserves to be rejected.

22, Ihave perused the affidavit filed by the petiti oner and considered the
submissions made by the learned counsel for the petitioners.

23.  From aperusal of the record it is apparent that the petitioners have
not filed any bills of sale to indicate that they have not charged or passed on
the terminal tax to the consumers which they have paid to the Municipal Council.
In fact the very example stated by the learned counsel for the petitioners
before this court itself amounts to an admission of the fact and also establishes
that the petitioners have infact transferred the tax liability to the consumers
and have therefore, earned less profit. In view of the aforesaid, I am of the
considered opinion that the petitioners have failed to establish that they have
suffered the liability themselves and have not passed on the tax liability to the
CONSUmers.

24,  Though several judgments have been cited before this court by both
the learned counsel for the parties, I do not deem it necessary to refer to all of
them as the issue of refund involved in the present case stands squarely covered
by Nine Judge Bench decision of the Supreme Court in the case of Mafatlal
Industries Ltd. and others Vs. Union of India and others (1997) 5 SCC
536. The majority opinion in the aforesaid judgment is contained in paragraphs
78 to 86 in which the Supreme Court has held that any claim of refund of the
tax whether it is based on (a); the ground that the tax was levied under an
unconstitutional provisions, or (b); on the ground of misinterpretation/
misapplication/ erroneous interpretation of the Act/Rules or notification or
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erroneous finding of fact or in violation of fundamental principles of judicial
procedure or (c); on the ground of mistake of law, cannot be automatically
allowed even if it is found to be justified as it is subject tc the principle of
unjust enrichment as well as equitable considerations such as waiver, estoppal
and limitation. The conclusions recorded by the majority in the aforesaid
judgment have been summarized in paragraph 108 of the judgment which is
quoted below for ready reference.

“108. The discussion in the judgment yields the following
propositions. We may forewarn that these propositions are
set out merely for the sake of convenient reference and are
not supposed to be exhaustive. In case of any doubt or
ambiguity in these propositions, reference must be had to the
discussion and propositions in the body of the judgment.

D Where a refund of tax/duty is claimed on the ground
that it has been collected from the petitioner/plaintiff whether
before the commencement of the Central Excises and Customs
Laws (Amendment) Act, 1991 or thereafter by misinterpreting
or misapplying the provisions of the Central Excises and Salt
Act, 1944 read with Central Excise Tariff Act, 1985 or
Customs Act, 1962 read with Customs Tariff Act or by
misinterpreting or misapplying any of the rules, regulations or
notifications issued under the said enactments, such a claim
has necessarily to be preferred under and in accordance with
the provisions of the respective enactments before the
authorities specified thereunder and within the period of
limitation prescribed therein. No suit is maintainable in that
behalf. While the jurisdiction of the High Courts under Article
226 and of'this Court under Article 32 cannot be circumscribed
by the provisions of the said enactments, they will certainly
have due regard to the legislative intent evidenced by the
provisions of the said Acts and would exercise their jurisdiction
consistent with the provisions of the Act. The writ petition will
be considered and disposed of in the light of and in accordance
with the provisions of Section 11-B. This is for the reason that
the power under Article 226 has to be exercised to effectuate
the rule of law and not for abrogating it.
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The said enactments including Section 11-B of the Central
Excises and Salt Act and Section 27 of the Customs Act do
constitute “law” within the meaning of Article 265 of the
Constitution of India and hence, any tax collected, retained or
not refunded in accordance with the said provisions must be
held to be collected, retained or not refunded, as the case
may be, under the authority of law. Both the enactments are
selfcontained enactments providing for levy, assessment,
recovery and refund of duties imposed thereunder. Section
11-B of the Central Excises and salt Act and Section 27 of
the Customs Act, both before and after the 1991 (Amendment)
Act are constitutionally valid and have to be followed and given
effect to. Section 72 of the Contract Act has no application to
such a claim of refund and cannot form a basis for maintaining
a suit or a writ petition. All refund claims except those
mentioned under Proposition (ii) below have to be and must
be filed and adjudicated under the provisions of the Central
Excises and Salt Act or the Customs Act, as the case may be.
It is necessary to emphasise in this behalf that Act provides a
complete mechanism for correcting any errors whether of fact
or law and that not only an appeal is provided to a Tribunal

which is not a departmental organ but to this Court, whichisa’

civil court.

(ii) Where, however, a refund is claimed on the ground that
the provision of the Act under which it was levied is or has
been held to be unconstitutional, such a claim, being a claim
outside the purview of the énactment, can be made either by

" way of a suit or by way of a writ petition. This principle is,

however, subject to an exception: Where a person approaches
the High Court or the Supreme Court challenging the
constitutional validity of a provision but fails, he cannot take
advantage of the declaration of unconstitutionality obtained
by another person on another ground; this is for the reason
that so far as he is concerned, the decision has become final

" and cannot be reopened on the basis of a decision on another

person's case; this is the ratio of the opinion of Hidayatullah,
C.J. in Tilokchand Motichand Vs. H.B. Munshi (1969) 1

2939
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SCC 110 and we respectfully agree with it.

Such a claim is maintainable both by virtue of the declaration
contained in Article 265 of the Constitution of India and also
by virtue of Section 72 of the Contract Act. In such cases, -
period of limitation would naturally be calculated taking into
account the principle underlying clause (¢) of sub-section (1)
of Section 17 of the Limitation Act, 1963, Arefund claim in
such a situation cannot be governed by the provisions of the
Central Excises and Salt Act or the Customs Act, as the case
may be, since the enactments do not contemplate any of their
provisions being struck down and a refund claim arising on
that account. In other words, a claim of this nature is not
contemplated by the said enactments and is outside their
purview.

(i)  Aclaim for refund, whether made under the provisions
of the Act as contemplated in Proposition (i) above or in a suit
or writ petition in the situations contemplated by Proposition
(it) above, can succeed only if the petitioner/plaintiff alleges
and establishes that he has not passed on the burden of duty
to another person/other persons. His refund claim shall be
allowed/decreed only when he establishes that he has not
passed on the burden of the duty or to the extent he has not so
passed on, as the case may be. Whether the claim for restitution
is treated as a constitutional imperative or as a statutory
requirement, itis neither an absolute right nor an unconditional
obligation but is subject to the above requirement, as explained
in the body of the judgment. Where the burden of the duty has
been passed on, the claimant cannot say that he has suffered
any real loss or prejudice. The real loss or prejudice is suffered
in such a case by the person who has ultimately borne the
burden and it is only that person who can legitimately claim its
refund. But where such person does not come forward or
where it is not possible to refund the amount to him for one or
the other reason, it is just and appropriate that that amount is
retained by the State, i.e., by the people. There is no immorality
or impropriety involved in such a proposition.
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The doctrine of unjust enrichment is a just and salutary doctrine.
No person can seek to collect the duty from both ends. In
other words, he cannot collect the duty from his purchaser at
one end and also collect the same duty from the State on the
ground that it has been collected from him contrary to law.
The power of the Court is not meant to be exercised for unjustly
enriching a person. The doctrine of unjust enrichment is,
however, inapplicable to the State. State represents the people
of the country. No one can speak of the people being unjustly
enriched.

(iv) It is not open to any person to make a refund claim on the
basis of a decision of a court or tribunal rendered in the case
of another person. He cannot also claim that the decision of
the court/tribunal in another person's case has led him to
discover the mistake of law under which he has paid the tax
nor can he claim that he is entitled to prefer a writ petition or
to institute a suit within three years of such alleged discovery
of mistake of law. A person, whether a manufacturer or
importer, must fight his own battle and must succeed or fail in
such proceedings. Once the assessment or levy has become
final in his case, he cannot seek to reopen it nor can he claim
refund without reopening such assessment/order on the ground
of a decision in another person's case. Any proposition to the
contrary not only results in substantial prejudice to public
interest but is offensive to several well-established principles
of law. Tt also leads to grave public mischief. Section 72 ofthe
Contract Act, or for that matter Section 17(1)(c) of the
Limitation Act, 1963, has no application to such a claim for
refund.

(v) Article 265 of the Constitution has to be construed in the
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light of the goal and the ideals set out in the Preamble to the

Constitution and in Articles 38 and 39 thereof. The concept
of economic justice demands that in the case of indirect taxes
like Central Excises duties’ and Customs duties, the tax
collected without the authority of law shall not be refunded to
the petitioner plaintiff unless he alleges and establishes that he
has not passed-on the burden of duty to a third party and that
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he has himself borne the burden of the said duty.

(vi) Section 72 of the Contract Act is based upon and incorporates
arule of equity. In such a situation, equitable considerations cannot
be ruled out while applying the said provision.

(vii) While examining the claims for refund, the financial chaos
which would result in the administration of the State by allowing
such claims is not an irrelevant consideration. Where the
petitioner-plaintiff has suffered no real loss or prejudice, having
passed on the burden of tax or duty to another person, it would
be unjust to allow or decree his claim since it is bound to
prejudicially affect the public exchequer. In case of large claims,
itmay well result in financial chaos in the administration of the
affairs of the State,

(viii) The decision of this Court in STO v. Kanhaiya Lal
Mukundial Saraf AIR 1959 SC 135 must be held to have
been wrongly decided insofar as it lays down or is understood
to have laid down propositions contrary to the propositions
enunciated in (i) to (vii) above. It must equally be held that the
subsequent decisions of this Court following and applying the
said propositions in Kanhaiya Lal have also been wrongly
decided to the above extent. This declaration — or the law
laid down in Propositions (i) to (vii) above — shall not however
entitle the State to recover the taxes/duties already refunded

and in respect whereof no proceedings are pending before

any authority/Tribunal or Court as on this date. All pending
matters shall, however, be governed by the law declared herein
notwithstanding that the tax or duty has been refunded pending
those proceedings, whether under the orders of an autherity,
Tribunal or Court or otherwise.

(ix) The amendments made and the provisions inserted by the
Central Excises and Customs Law (Amendment) Act, 1991 in
the Central Excises and Salt Act and the Customs Act are
constitutionally valid and are unexceptionable.

(x) By virtue of sub-section (3) to Section 11-B of the Central
Excises and Salt Act, as amended by the aforesaid Amendment

L J]
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Act, and by virtue of the provisions contained in sub-section
(3) of Section 27 of the Customs Act, 1962, as amended by
the said Amendment Act, all claims for refund (excepting those
which arise as a result of declaration of unconstitutionality ofa
provision whereunder the levy was created) have to be

. preferred and adjudicated only under the provisions of the
respective enactments. No suit for refund of duty is
maintainable in that behalf. So far as the jurisdiction of the
High Courts under Article 226 of the Constitution — or of
this Court under Article 32 — is concerned, it remains
unaffected by the provisions of the Act. Even so, the Court
would, while exercising the jurisdiction under the said articles,
have due regard to the legislative intent manifested by the
provisions of the Act. The writ petition would naturally be
considered and disposed of in the light of and in accordance
with the provisions of Section 11-B. This is for the reason that
the power under Article 226 has to be exercised to effectuate
the regime of law and not for abrogating it. Even while acting
in exercise of the said constitutional power, the High Court
cannot ignore the law nor can it override it. The power under
Article 226 is conceived to serve the ends of law and not to
transgress them.

xi) Section 11-B applies to all pending proceedings
notwithstanding the fact that the duty may have been refunded
to the petitioner/plaintiff pending the proceedings or under the
orders of the Court/Tribunal/ Authority or otherwise. It must
be held that Union of India v. Jain Spinners (1992) 4 SCC
389 and Union of India v. ITC 1993 Suppl. (4) SCC 326
have been correctly decided. It is, of course, obvious that
where the refund proceedings have finally terminated — in the
sense that the appeal period has also expired — before the
commencement of the 1991 (Amendment) Act (19-9-1991),
they cannot be reopened and/or governed by Section 11-B(3)
[as amended by the 1991 (Amendment) Act]. This, however,
does not mean that the power of the appellate authorities to
condone delay in appropriate cases is affected in any manner
by this clarification made by us.
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(xii) Section 11-B does provide for the purchaser making the
claim for refund provided he is able to establish that he has not
passed on the burden to another person. It, therefore, cannot
be said that Section 11-B is a device to retain the illegally
collected taxes by the State. This is equally true of Section 27
of the Customs Act, 1962.”

25.  The decision in the case of Mafatlal (Supra) has been followed
subsequently by the Supreme Court in the cases of Union of India Vs. Raj
Industries (2000) 2 SCC 172, Automotive Tyre Manufacturers Association
Vs. Designated Authority (2011) 2 SCC 258 and 4.P Rice Bran Solvent
Extractors Association Vs. Union of India (1998) 8 SCC 384 and various
other cases,

26.  Inview of the aforesaid law laid down by the Supreme Court in the
case of Mafatlal (supra), I am of the considered opinion that the claim for
refund made by the petitioners in the instant case deserves to be rejected as,
in the instant case, the petitioners have passed on the burden of terminal tax to
the consumers and have failed to establish to the contrary though the burden
was on them to do so.

27.  Itisnextcontended by the learned counsel for the petitioners that the
respondents/Municipal Council cannot install barriers, check posts, etc. for
making recovery of terminal tax by i 1nterceptmg the trucks and vehicles of the
petitioners in view of the decisions of this court in the case of Moolji Bhai
and 78 others Vs. State of MP and another 2000(2) MPHT 477.

28.  The aforesaid contention of the learned counsel for the petitioners is
opposed by ths learned counsel fcr the respondent ot the ground that the
respondents have not installed any barrier or check posts to recover tax as
alleged by the petitioners and with a view to facilitate payment of tax by the
petitioners they have made arrangement for payment and recovery of tax at
the time of sale at the forest depot itself which is permissible and is in accordance
with law in view of the decision rendered by this court in the case of Wapar
Mandal Mandi, Morena VS. State of MP and others 2004 (2) MPLJT 482.

29.  Asitisnotadisputed fact that the respondents have not established
any check posts or barriers to recover the terminal tax therefore, the contention
of the learned counsel for the petitioners based on the decision rendered in
the case of Moolji Bhai and 78 others Vs. State of MP and another 2000(2)
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MPHT 477 is factually misplaced and misconceived and is accordingly
rejected. As the Municipal Council has not installed any check posts or barriers
and is only facilitating recovery of tax by making arrangement for making
payment and deduction of tax at the depot itself and the petitioners have been
paying the same without any protest since so many years, therefore, I do not
find any reason to issue orders/direction in this regard, in view of the law laid
down by the Division Bench of this court in the Case of Vyapar Mandal
Mandi, Morena VS. State of MP and others 2004 (2) MPLJ 482.

30.  Inview ofthe aforesaid, while the petitions of the petitior.ers so far as
they relate to the challenge to the decision of the Municipal Council, Umariya
to impose terminal tax at higher rates than prescribed in the rules 1996 after
07.03.1997 are allowed and the decision and the notification issued by the
Municipal Council, Umariya to the contrary are hereby quashed, the claim for
refund made by the petitioners stands rejected in view of the fact that the
petitioners have passed on the burden of tax onto the consumers and therefore,
are not entitled to any unjust enrichment by way of refund in view of the
decisions of the Supreme Court in the case of Mafatlal (supra) and others.

31.  Asaresult of the aforesaid discussions, the petitions filed by the
petitioners are partly allowed to the extent indicated above, namely, the
decisions and notifications issued by the Municipal Council, Umariya imposing
terminal tax over and above the rates prescribed in the Rules of 1996 after
07.03.1997, are hereby quashed but the claim for refund made by the
petitioners is hereby rejected.

32,  Atthis stage, it is submitted by the learned counsel for the petitioners
that the Municipal Council, Umariya was well aware of the fact that the levy
of terminal tax above the rates prescribed in the Rules of 1996 was unjust,
illegal and contrary to law, in view of the decision rendered in the cases of
Gajanand Agrawal Vs. State of MP and another 2003(2) MPLJI 26 and
Lal Narayan Singh Vs. Chief Municipal Officer, and another 2003(2)
MPLJ 340, wherein the Municipal Council, Umariya itself was the respondent
and the rates of terminal tax imposed by them were quashed by this court
inspite of which the Municipal Council, Umariya continued to recover terminal
tax at the enhanced rate from the petitioners, therefore, even if the claim of the
petitioners for refund is rejected by this court the act of the Municipal Council in
deliberately and knowingly perpetuating the illegality should not be approved and
cost should be imposed upon the respondent/Municipal Council, Umariya.
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33.  The aforesaid contention of the learned counsel for the petitioners is
vehemently opposed by the learned counsel appearing for the respondent/
Municipal Council, Umariya on the ground that the petitioners continued to
pay tax without assailing the same. However, this court cannot ignore the fact
that the Municipal Council, Umariya was well aware of the fact that the recovery
of terminal tax at rates higher than the rate prescribed in the Rules of 1996
was illegal in view of the decisions of this court in the cases of Gajanand
Agrawal Vs. State of MP and another 2003(2) MPLJ 26 and Lal Narayan
Singh Vs. Chief Municipal Officer, and another 2003(2) MPLJ 340, inspite
of which it deliberately and knowingly continued to recover tax at enhanced
rate from the petitioners and infact passed resolutions to the contrary thereby
perpetuating the illegality. The Municipal Council, Umariya is a local authority
having constitutional recognition and is therefore, bound to follow the law and
cannot be permitted to subject its citizens to unjust recovery of tax without
having any regard for the law and the decisions of this court.

34.  Inthecircumstances, while the petitions are partly allowed in the above
stated terms, a cost of Rs.1500/- per petition is imposed upon the Municipal
Council, Umariya for perpetuating the illegality even after decisions of this court in
the year 2002 which shall be paid by the respondent/Council within one month,

A copy of'this order be placed in the record of the connected petitions.

Petition partly allowed

I.L.R. {2012] M.P, 2946
WRIT PETITION
- Before Mr. Sushil Harkauli, Acting Chief Justice &
Mr. Justice Alok Aradhe
W.P. No. 3151/2011 (Jabalpur) decided on 26 September, 2012

NEETU TEJKUMAR BHAGAT & anr. ... Petitioners
Vs.
JABALPUR DEVELOPMENTAUTHORITY & ors. ...Respondents

A. Public Interest Litigation - Delay - Delay may not defeat
the claim for relief unless the position of the other side is so altered
which cannot be retracted on account of Iapse of time or inaction on
the other party. (Para 12)
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B. Nagar Thatha Gram Nivesh Vikasit Bhoomiyo, Grilio,
Bhavano Tatha Anya Sanrachano Ka Vyayan Niyam, M.P. 1975 - Rule
3 - Transfer of Land - Property belongs to the State Government which
on constitution of the authority vesfed in it - Rule 3 imposes a bar
against transfer of Government land vested in or managed by the
authority except with the general or special sanction of the State
Government - The authority is under an obligation to ensure that it

_functions according to the provisions of the act and the Rules - Property

of the public, which has to be dealt with in a fair, transparent and rational
manner. (Para 9)

@ FYv gur 777 Few Aefiya gl g8t gaa aur e
wvgara 7 T 99, A9 1975 — [T 3 — {7 &7 gaver — wuts
o ReR ¥ @ s giRrewor &1 e w9 e fida fear -
foram 3, vow axaER B G Ut el A9 @ faer uifresor A4 fafea
ar 99 5 9Efr Wt qf @ oawvr & favg aclw aftRifa owar
2 — gyt I8 gifiwa o3 & fay segareds 8 & ag affrm o9
fFraal @ SusegaR &1 &3 — aie wulkad @ e frug, aeeeie
T &7 4 FrfaEd) s arfiy)

C. Magar Thatha Gram Nivesh Vikasit Bhoomiyo, Griho,
Bhavano Tatha Anya Sanrachano Ka Vyayan Niyam, M.F. 1975 - Rule
5 & 6 - Transfer of the Authority Land - No attempt was made by the
Authority to ascertain the market value either by holding a public
auction or by inviting tenders - The action of the Authority in not
ascertaining the market value of the property by a fair and transparent
manner can not be approved. (Para 10)

7 TV T ¥ (R el g, g8l aaT aur g
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Favr — e g a1 o aidute o @@ a1 Ffeed gaes
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Sharad Verma, for the petitioners.

R.N. Singh with Avinash Patel, for the respondent No.1.

Rajendra Tiwari, R.P. Agrawal & Rohit Arya with Sanjay Agrawal,
Anuj Agrawal, for the respondents No. 2 & 3.

Swapnil Ganguly, P.L. for the respondent No.4.

ORDER

The  Order of the court was delivered by
ALOK ARADHE, J. - The core issue involved in both the writ petitions is whether
a public asset can be disposed of without ascertaining its market value in a fair
and transparent manner. In order to appreciate the controversy involved in
the writ petitions, for the facility of reference, we are referring to the facts
from W.P. No.3151/2011.

2. . Theerstwhile Town Improvement Trust, Jabalpur prepared a scheme
namely Scheme No.18, Civic Centre, Jabalpur which later on was transferred
- ‘o Jabalpur Development Authority. In the said scheme, an arca admeasuring
approximately 1232.169 sq.meters was reserved for construction of Cafeteria
on the ground floor and the Library on the first floor. The area situate adjoining
to area earmarked for Cafeteria, has been earmarked for children park and
fora water body and is in existence. The Jabalpur Development Authority
(hereinafter referred as the "Authority") constructed a building admeasuring
700.99 sq.meters with two halls on the aforesaid land for the purpose of
establishment of Cafeteria. Under an agreement dated 18.6.1987, two halls
in the building were allotted for running the Cafeteria on licence, without issuing
any notice inviting tender. In the year 1992, the licence was renewed in favour
of a partnership firm comprising three persons including respondent No.2 for
running the Cafeteria for a period of 5 years i.e. from 18.7.1992 to 27.7.1997.
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The said licence was renewable with enhancement of licence fee. During the
currency of the licence, the licencee expressed its willingness to take the open
terrace admeasuring 8074 sq.feet on rent and therefore the aforesaid terrace
was allotted on licence for a period of three years on 1.1.1995. The Housing
and Environment Department, Government of Madhya Pradesh by order dated
24.8.1997 directed the Chief Exccutive Officer of the Authority to cancel the
licence, as the same was granted without inviting any tenders. The Authority
was further directed to invite tenders and to allot the same to the highest
bidder on licence. In compliance of the aforesaid order, the Authority issued
notice of eviction to the licencee. The licencee thereafter filed a writ petition
namely W.P. No.3022/97 in which the High Court granted stay with regard to
proceeding for eviction initiated against the licencee. The licencee thereafter
submitted a representation on 7.8.1999 that it is willing to pay entire arrears
of rent and shall withdraw the writ petition if the licence is renewed. In order
to resolve the dispute, instructions were sought from the State Government
by the Authority. Thereupon, the State Government vide communication dated
27.10.1999 instructed the Authority to decide the issue pertaining to renewal
of the agreement at its' level keeping in view the interest of the Authority and
the litigation which was pending before the High Court.

3. The Authority thereafter took a decision to renew the licence at an
enhanced amount of rent subject to the condition that the arrears of rent would
be deposited and the pending writ petition would be withdrawn from the High
Court. It is pertinent to mention here that certain cart vendors had been
vending food articles by encroaching upon the land situate adjoining to the
property in questioh which belongs to the Authority. The encroachment could
not be removed despite the repeated efforts. Thereupon, the Authority took
special permission of the State Government to sell the land. The State
Government vide order dated 3.10.2003 granted permission to the Authority
to allot the land at the rate of Rs.1595/- per sq.ft. to the aforesaid cart vendors.

4. Thereafter, a meeting of the officials of various department authorities
was held on 1.2.2006 under the Chairmanship of Minister of State, Urban
Administration and Housing & Environment Department in which various issues
pertaining to development projects undertaken by the Development Authorities
in the State of Madhya Pradesh were discussed. In the said meeting, the
development authorities were directed to consider the issue of advisability of
retaining various properties which had been rented out as against the possibility
of receiving a lump-sum amount by disposal of such properties. In pursuance
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of the aforesaid meeting, the State Government issued a circular dated
29.4.2006 by which the Development Authorities were directed to ascertain
whether the amount which is received by way of rent in respect of a property
is adequate or not. In case the Development authority found that the amount
which is being fetched by rent in respect of a property is inadequate, suitable
action was directed to be taken for disposal of such property. In purported
compliance of the aforesaid circular, the Authority obtained the valuation
reports from three valuers in respect of the property in question. The aforesaid
three valuers assessed the market value of the property at Rs.4,05,19,170/-.
However, the valuer of the Estate Branch of the Authority assessed the market
value of the property in question @ Rs.4,25,55,420/. The Authority thereafter
taking into account the aforesaid valuation reports as well as the guideline
issued by the Collector with regard to market value of the properties of the
year 2007, held negotiation with private respondents. The private respondents
expressed their willingness to pay an amount of Rs.4,25,55,425/-.
Accordingly, an order of allotment was issued in favour of one Chandra Kumar
Dengraon 1.12.2007 and a lease deed was executed on 3.7.2010 for a period
of 30 years on payment of premium of Rs.2,76,97,149/- in respect of an area
admeasuring 8629 Sq.ft. Thereafter, by another lease deed dated 28.8.2010,
Cafeteria building admeasuring 4269 Sq.ft. was leased out to one Naveen
Kumar Bhatia and Smt. Sheetal Bhatia on payment of premium of
Rs.1,48,48,276/- for a period of 30 years. In the aforesaid factual background,
the petitioners have approached this Court.

5. Learned counsel for the petitioners submitted that the property in
question has been leased out to private respondents in violation of Rules 5
and 6 of Madhya Pradesh Nagar Tatha Gram Nivesh Vikasit Bhoomiyo, Griho,
Bhavano Tatha Anya Sanrachanao Ka Vyayan Niyam, 1975 (hereinafter
referred to "1975 Rules™). It was further submitted that market value of the
property in question was assessed on the rates fixed by the Collector in the
year 2007 whereas, the lease deeds were executed in the year 2010. No
attempt was made by the Authority to auction the property in question. In
support of their submissions, iearned counsel for the petitioners have placed
reliance in the cases of 4khil Bharti Upbhokta Congress Vs. State of Madhya
Pradesh, (2011) 5 SCC 29, Vijay Kumar Tiwari Vs. State of M.P., 2006(1)
MPHT 523 and an order dated 8.5.2006 of the Division Bench of this Court
in the case of Bhrampuri Sahakari Grih Nirman Samiti Maryadit V.
Jabalpur Development Authovrity and three others.

o



-

<

ILR[2012]MP.  N.T.Bhagat Vs.J.D. Authority (DB) 2951

6. On the other hand, learned senior counsel for respondent No.1
submitted that Rules 5 and 6 of the 1975 Rules do not apply to the property
in question as the land in question belongs to the State Government which has
vested in the Authority. Learned senior counsel for respondent No.1 in this
regard has invited the attention of this Court to averments made in para 19 of
the additional return. It is further submitted that Rule 3 of the Rules apply to
the facts of the case. It is further submitted that property in question was in
occupation of licencee for a long time and therefore with a view to avoid
litigation and in view of the circular (Annex.P/1), the decision was taken to
allot the property in question on lease. The market value of the property was
ascertained on the basis of the valuation reports and the guideline which was
issued by the Collector. It is also urged that there is no substantial change
between the guidelines of the Collector between the years 2007 to 2010.
However, learned senior counsel for the Authority fairly conceded that no
attempt was made by the Authority to ascertain the market value of the property
in question from the open market.

7. Learned Panel Lawyer for the State submitted that the property in
question has been transferred in violation of Rule 3 of the 1975 Rules, in as
much as, no permission from the State Government was taken before leasing
out the same to the private respondents. Learned Panel Lawyer has supported
the stand taken by the petitioners. Learned senior counsel for the private
respondents submitted that they had paid 25% of the amount of premium in
the year 2007 and the balance amount was paid in the year 2010. Thereafter,
N.O.C. was obtained from the Authority on 27.8.2010. The map was
sanctioned by Municipal Corporation, Jabalpur on 22.10.2010. The attention
of this Court was invited to the certificate of the Chartered Accountant to
show that as on 31.3.2010, the private respondents had taken a loan of
Rs.2.83 Crores. It was further submitted that the writ petitions suffer from
delay and latches and should not be entertained. It was also urged that

- petitioners have not disclosed the market value on which the property could
be sold. It was also submitted that Authority had taken a policy decision
which does not call for any interference in absence of plea of malafides. In
support of their submissions, learned senior counsel for private respondents
have placed reliance on a decision in the case of Netai Bag and others Vs.
State of West Bengal and others, (2000) 8 SCC 262.

8. We have considered the respective submissions made by learned
counsel for the parties. In R.D. Shetty Vs. International Airport Authority
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of India, AIR 1979 SC 1628, it was held that power or discretion of the
Government in the matter of grant of larges including award of jobs, contract,
quotas, licence etc. must be confined or structured by rational, relevant and
non-discriminatory standard and if the Government departs from such
standards or norms in a particular case, the action of the Government is liable
to be struck down. The Government cannot act in a manner which would
benefit a private party at the cost of the State, as such an action would be
both unreasonable and contrary to public interest. The Government therefore
cannot give a contract or lease out its property for a consideration less than
the highest that can be obtained for it unless ofcourse there are other
consideration which render it reasonable and in public interest to do so. See:
Kasturilal Lakshmy Reddy Vs. State of J&K, AIR 1980, SC 1992. It is
well settled in law that State owned or public owned property is not to be
dealt with at the absolute discretion of the executive, Certain precepts and
principles have to be observed. The public interest is the paramount
consideration. One of the methods of securing public interest when it is
considered necessary to dispose of a property is to sell the property by
public anction or by inviting tenders. Though that is the ordinary rule yet it is
not an invariable rule. There may be situations where there are compelling
" reasons necessitating departure from the rule, but then the reasons for departure
must be rational and should not be suggestive of discrimination. See:
Sachidanand Pandey Vs. State of West Bengal, AIR 1987 SC 1109. A

transparent and objective procedure has to be evolved for disposal of the

property which is based on reason, fair play and non-arbitrariness. See:
Common Cause Vs. Union of India (1996) 6 SCC 530 and Akhil Bharti
Upbhokta Congress (supra).

9. Before proceeding further, it would be appropriate to notice Rules 3,
5 and 6 of the 1975 Rules, which read as under:-

"3. No Government land vested in or managed by the Authority
shall be transferred except with the general or special sanction
of the State Government given in that behalf. '

5. Transfer of the Authority land shall be as under-
(a) By direct negotiations with the party; or
(b) By public auction; or

(c) By inviting tenders; or

v



-

“

LLR.[2012]MP.  N.T.Bhagat Vs.J.D. Authority (DB) 3953
(d)  Under concessional terms. '

6(1) Inthe case of disposal of land by direct negotiations
the Authority land shall be disposed off at a premium fixed by
the Authority in accordance with the general or special sanction
given by the State Government to the scale of premium to be
fixed and all the Authority land transférred in accordance’
therew1th shall be liable to ground rent of two percent of the
premium.”

Rule 3 ofthe 1975 Rules, imposes a bar against transfer of Government
land vested in or managed by the authority except with the general or special
sanction of the State Government.

10. - The Authority has been constituted for making better provisions for
preparation and development of plans and to ensure town planning. The
Authority is under an obligation to ensure that it functions according to the .
provisions of the Act and the Rules. The property in question is the property ~

- of the public, which has to be dealt with in a fair, transparent and ratinal

manner. Inthe instant case, admittedly, no attempt was made by the Authoﬁty
to ascertain the market value either by holding a public auction or by inviting -
tenders. The market value of the property in question could have been

ascertained by the Authority only by making its intention known to publicto

- dispose of the property by lease; in accordance with the modes well-kpovén,

to law for disposal of the public property namely either by inviting tenders or
by holding auction. The valuation reports in our considered opinion couldnot
have formed the basis to ascertain the market value of the property for the '
simple reason that potentiality of the property in question has not been taken -
into consideration while preparation of the valuation reports. Similarly, the
guidelines issued by the Collector could not furnish a reasonable basis for
ascertaining the market value of the property for the reason that the guidelines

-are prepared by the Collector only for the purpose of payment.of stamp duty.

Therefore, the action of the Authority in not ascertaining the market value of
the property by a fair and transparent manner cannot be approved.

11. Admittedly, the property in question belongs to the State Government
which on constitution of the authority vested in it. Rule 3 of the 1975 Rules
provides that no Government land vested in or managed by the Authority
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shéll be transferred except with the general or special sanction of the State
Government given in that behalf. The Authority while dealing with property of
the State Government which has vested in it, acts like an agent of the State
Government. There are two limitations imposed by law which control the
discretion of the authority in granting largess, firstly with regard to the terms
on which largess may be granted and other in regard to the persons who may
be recipients of such largess. Therefore, under Rule 3 of the 1975 Rules, the
Authority is required to take an approval from the State Government with
‘1egard to the manner of disposal of the land as well as the value on which it is
proposed to be transferred, as the Authority is the custodian of the property
of the Government. In the instant case, the Authority has not obtained the
sanction as required under Rule 3 of the Rules. Thus, the property has been
transferred in violation of Rule 3 of the 1975 Rules.

12. Now we may advert to the objection raised on behalf of private
respondents that since the writ petitions suffer from delay and latches and,
therefore, the writ petitions are liable to be dismissed. The lease deeds were
executed on 3.7.2010 and 28.8.2010. The writ petitions have been filed
before this Court inJ anuary, 2011 and in April, 2011, i.e. within 5 months and
9 months respectively, from the date of execution of the lease deeds. Itis well
settled in Jaw that in considering the question of delay, the test is not of physical
running of time. See: M/s. Dehri Rohtas Light Railway Company Limited
Vs. District Board, Bhojpur and others (1992) 2 SCC 598. The delay may
not defeat the claim for relief unless the position of the other side is so altered
which cannot be retracted on account of lapse of time or inaction on the other
party. However, the question of delay has to be examined in the facts of each
case. See: Hindustan Petrol Corporation Vs. Dolly Das, (1999) 4 SCC
- 450 and M.P. Ram Mohan Raja Vs. State of Tamil Nadu (2007) 9 SCC
78. Itis equally well settled legal proposition that delay and latches alone
.- shold not be sole ground for throwing out public interest litigation. Keeping in

+ *. view the magnitude of public interest, the Court may consider the desirability

" to relax the rigours of accepted norms. See: Bombay Dyeing & Mfg. Co.

Lid, (3) Vs. Bombay Environmental Action Group and others (2006) 3 SCC

434 -

l‘ - 13, From the return which has been filed on behalf of the private .
respondents, we find that the NOC was obtained from the Authority on
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27.8.2010. The building sanction was granted and the map was approved on

22.10.2010 by Municipal Corporation, Jabalpur. The private respondents.
have stated that they have completed the construction of the basement however,

the construction of the ground floor could not be made due to an interim

order which was passed by this Court on 5.8.2011. While making reference

to the certificate of the Chartered Accountant, it was submitted that respondent

No.2 had taken a loan of Rs.2;83,23,898/-. We have gone through the

certificate issued by the Chartered Accountant (Annex.R-2/13) which shows

that respondent No.2 has taken unsecured loan ofRs.1,87,05,290/- from

relatives and friends and secured loan of Rs.96,18,608/-. However, it is

pertinent to mention here that details of loan taken from the relatives and

friends have not been disclosed. In the facts of the case, the position of’
private respondents has not been altered which cannot be retracted. In other
words, the private respondents can be compensated for the construction which
has been raised by them. In any case, the writ petitions have not been filed
after an inordinate delay. Besides that, keeping.in view the magnitude of
public interest, we are not inclined to accept the submission made by learned
senior counsel for private respondents that writ petitions should be dismissed
on account of delay and latches.

14.  In view of the preceding analysis, the lease deeds dated 3.7.2010
and 28.8.2010 executed in favour of private respondents are hereby quashed.
The Authority is directed to issue a notice inviting tender for disposal of the
property in question on lease. It will be open for the private respondents as
well, to participate in the aforesaid process. In case the bids submitted by
private respondents are found to be the highest, the lease deeds would be
executed in their favour in respect of property in question. However, in case
the bids of private respondents are not found to be the highest, in such an
eventuality, the respondent No.1 authority shall refund the amount spent by
private respondents on the construction of property in question from the bid
amount which will be received by the Authority subject to private respondents
furnishing an account of the amount spent by them in-raising the construction,
which shall be duly supported by the documents. '

15.  With the aforesaid directions, the writ petitions are disposed of,

Petition disposed of
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WRIT PETITION
Before Mr. Justice Sujoy Paul
W.P.No. 6199/2012 (Gwalior) decided on 8 October, 2012

RADHACHARAN SHARMA : ...Petitioner
Vs. ’ -
STATE OF M.P. ...Respondent

Land Revenue Code, M.P. (20 of 1959), Section 50 - Review -
Condonation of delay - Delay of 23 years - Sufficient Cause - Sufficient
cause is required to be established - Delay of 23 years is not an ordinary
delay and can be condoned only if specific reasons with accuracy and
precession are shown - It cannot be condoned on a bald statement that

matter has a public element - Order condoning the delay quashed.
(Para12)

' wovT WIRTL TH. (1959 BT 20), €T 50 — YARAHT — Rer
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Cases referred :

1992 JLJ 458, (2008) 17 SCC 448, AIR 1998 SC 2276, (2010) 8
SCC 685, (2012) 3 SCC 563, 2012 AIR SCW 2412, ILR 2000 MP 1329

V.K. Bharadwaj with Raja Sharma, for the petitioner.

Praveen Newaskar, Dy.G.A. for the respondent/State.

ORDER

Suioy PauL, J. - By invoking the jurisdiction of this Court under
Article 227 of the Constitution, the petitioner has called in question the order
dated 25.7.2012 passed by the Administrative Member of Board of Revenue.

2 By the impugned oi‘der, the Board has allowed an application for
condonation of delay filed by the State Government. It is relevant to mention



LL.R[2012]M.P. ‘ R.C. Sharma Vs, State of M.P. 2957

here that the impugned order Annexure P-1 is passed in a proceeding which

"were instituted by the State Government under Section 50 of the Madhya

Pradesh Land Revenue Code (M.P.L.R.C.) after 23 years. In other words,

" the main matter was decided by the Board of Revenue 23 years back and
review is filed after 23 years along with an application for condonation of
delay. The said application was allowed by the authority below on the singular.

ground that prima facie it appears that a public interest is involved in this

matter and, therefore, delay needs to be condoned. By condoning the delay,

the matter is posted for arguments. :

3. Shri V.X.Bharadwaj, learned senior counsel criticized this order by
submitting that the order is bad in law and delay of almost 23 years could not
have been condoned by the authority below. He relied on various judgments -
on this subject.

4. Shri Néwaskar, learned Dy.G.A., on the other hand, supported the
order and placed reliance on certain provisions of the M.P.L.R.C. to submit
that application for condonation of delay can be filed in proceedings under
Section 50 of the M.P.L.R.C. He further submits that provisions of Limitation
Act are made applicable for proceedings of Section 50 of the Act.

5. I have heard the learned counsel for the parties and perused the record.

6. This is not in dispute between the parties that the authority below has
condoned the delay of 23 years. In view of the rival contentions of the parties;
the question is whether at this stage when main matter is pending before the
authority below, any interference is warranted? More so, when it is always
open for the petitioner to challenge the final order by appropriate proceedings
in which he ean always raise the objection regarding condonation of delay as
well, :

7. Secondly, whether reason assigned for condonation of delay, i.e.,
public interest after 23 years amounts to 'sufficient cause'? A Division Bench
of this Court in 1992 JLJ 458 (Laxmt Bai and others v. Nagaram
Khilawandas) held as under:- -

“In our opinion, the apprehension is without any foundation.
The appellants were litigating within time throughout upto this
Court, In our opinion, the right of the appellants to challenge
the orders of the appellate Court rejecting their applications
under section. 5 of the Limitation Act by petition under Article
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227 of the Constitution of India is not, in an manner, hampered
or prejudiced merely because of the long pendency of the
second appeals, which were are dismissing as incompetent.
We, therefore, reject these second appeals as incompetent
under section 100 of the Civil Procedure Code. We also reject
the applications for conversion of memo of appeal into writ
petition.”

8. In (2008) 17 SCC 448 (Pundlik Jalam Patil (dead) by Lrs. Vs.
Executive Engineer, Jalgaon Medium Project and another), the Apex Coust
held that a party cannot be permitted to invoke any right afer long time because
the time elapsed because of his own negligence.

9. In AIR 1998 SC 2276 (P.K.Ramachandran Vs. State of Kerala
and another), it was held that in absence of any reasonable or satisfactory
explanation, delay cannot be mechanically condoned.

10.  In (2010) 8 SCC 685 (Balwant Singh (dead) Vs. J&gdish Singh
and others), the Apex Court held as under:-

“Even if the term “sufficient cause” has to receive liberal
construction, it must squarely fall within the concept of
reasonable time and proper conduct of the party concerned.
The purpose of introducing liberal construction normally is to
introduce the concept of “reasonableness” as it is understood
in its general connotation. The law of limitation is a substantive
law and has definite consequences on the right and obligation
of a party to arise. These principles should be adhered to an
applied appropriately depending on the facts and circumstances
of a given case. Once a valuable right has accrued in favour of
one party as a result of the failure of the other party to explain
the delay by showing sufficient cause and its own conduct, it
will be unreasonable to take away that right on the mere asking
of the applicant, particularly when the delay is directly a result
of negligence, default or inaction of that party. Justice must be
done to both parties equally. Then alone the ends of justice
can be achieved. If a party has been thoroughly negligent in
implementing its rights and remedies, it will be equally unfair to
deprive the other party of a valuable right that has accrued to
it in law as a result of its acting vigilantly.”
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1. In(2012) 3 SCC 563 (Postmaster General and others Vs. Living
Media India Limited and another), the Apex Court declined to condone
the delay of 427 days on the ground that “sufficient cause” is not showf. In '
2012 AIR SCW 2412 (Maniben Devraj Sah v. Municipal Corporation of
Brihan Mumbat) the Apex Court heId as under:-

“In cases involving the State and its agenc1es/msmnnentaht1es

the Court can take note of the fact that sufficient time is taken

in the decision making prccess but no premium can be given

for total lethargy or utter negligence on the part of the officers

of the State and/or its agencies/instrumentalities and the v
applications filed by them for condonation of delay cannot be
allowed as a matter of course by accepting the plea that
dismissal of the matter on the ground of bar of limitation will L
cause injury to the public interest.” ‘

(emphasis supplied)

12.  Onthe basis of these judgments, it is clear that “sufficient cause” is
required to be specifically established. Twenty three years delay is not an
ordinary delay and, therefore, such delay can be condoned only if specific
reasons with accuracy and precession are shown for condonation of delay. It
cannot be condoned on a bald statement that matter has a public interest -
element, If this bald statement or reason is accepted mechanically, then delay
can be condoned even after 25 years or 50 years. The Apex Court in Maniben
(supra) held that even when “public interest” is pleaded, the State is required
to show the “sufficient cause”. The delay cannot be condoned as a matter of
course by accepting the plea of public interest.

13.  Inasimilar issue this Court in 2000 (ILR) 1329 (Ravi Narayan Vs.
State and others) held as under:-

“The Courts cannot ignore the fact that public at large deposes
confidence in the Judicial system and they wish to say that
some end should be brought to the litigation. Though from the
plain language of Section 51 it does not appear that length of
time would curtail or curb the powers of the authority to review
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its order but by the judicial dictum it has been circumscribed. -
The words 'at any time' in view of the judgments of the Supreme
Court, this Court and other Courts will have to mean 'within .
reasonable time'. The period in which powers can be exercised
should be reasonable period. A man is entitled to feel that after
a final order in his favour he is free and is entitled to use and
enjoy his property and chattel. Ifit enters in his mind that some
- authority on some day may exercise suo-motu Treview or
revisional powers then it would be almost impossible for such
person to enjoy the property which is in his possession. There
must be some end to the litigation. If the things are kept in
. suspension and no finality is attached even to a final order it is
going to shatter the public faith in the system. The law nowhere
provides that the things may be kept in animated suspension
so that someone or the other whenever wants transfusion of
life into the suspended article may bring it back to life. The law
is to be respected and justice is to be done by those who have
authority to dispense justice. One cannot forget that
interpretation of the law should be in accordance with equity,
. fair play and justice. At some point somebody is entitled to
say that enough is enough. Somebody must permlt the deads
to remain burried in their graves.” \

14. . On the basis of aforesaid analysis, I am unable to hold that the
petition under Article 226/227 is not maintainable against order Annexure
P-1. This Court can exercise the power of judicial review against an order
by whlch delay is mechanically condoned after more than 02 decades.

When the order impugned is passed mechanically without there being any
“sufficient cause” petitioner can not be made to face the entire litigation.
On the basis of reason shown, delay of 23 years could not have been
condoned. Consequently, the impugned order cannot be permitted to
stand. The same is accordingly set aside. No cost.

) Order accordingly.
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LL.R. {2012] M.P, 2961
WRIT PETITION
Before Mr. Justice U.C. Maheshwari ;
W.P.No. 12380/2010 (Jabalpur) decided on 10 October, 2012

' NETLAL . : . | ....Petitioner
Vs, - _ .
SALIGRAM & ors. ...Respondents

Evidence Act (1 of 1872), Section 45 - Examination of
thumb impression - Petitioner has filed a suit for declaration for
declaring the sale deeds as null on the ground that he has neither
entered in any fransaction of sale with the defendants nor has sold the
property by executing the aforesaid sale deeds with his thumb
impression - Held - Assistance of handwriting expert is necessary to
adjuﬂicate the disputed question with respect of thumb impression -
Petition allowed. (Para 6)

wIeT T (1872 BT 1), &7 45 — a7 [rEnt w1 weor —
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Fetat & frames grr v o1 fwa fem @ — afifefRe — sqor
frah & "5 & faarfae v & o @ 2 swdw feew
D WEIAT ATAES & — AT HoX |

Sanjay Sarwate, for the petitioner.
H.K.Verma, for the respondent Nos. 1 to 11 & 14.
Shital Dubey, P.L.for the respondent No, 13/State.

ORDER

U.C. MAHESHWARI, J. - The counsel of the private parties submits
that the presence of respondent no.12 is not required for adjudication of this
petition, the same can be adjudicated effectively only in the presence of the
petitioner and respondents no.1 to 11, 13 and 14. Consequently, the notice
of this petition, against respondent no. 12, if the same has not served, is hereby
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dispensed with.

2. In the available circumstances, with the consent of the parties, this
petition is heard finally.

3. The petitioner/plaintiff has filed this petition under Article 227 of the
" Constitution of India, for quashment of the order dated 19.03.10 (Annexure
P-3), passed by Vth Civil Judge Class-Il, Balaghat, in Civil Original Suit
No.50-A/2009, dismissing his application filed under Section 45 of Indian
Eviaence Act, to get examine the alleged thumb impressions of the seller on
the disputed both the sale deeds dated 09.05.1980. As alleged by the
respondents, the same were executed by the present petitioner/plaintiff'in favour
of Bhursi Bai and Bhagwati Bai.

.4 The petitioner's counsel after taking me through the petition as well as
the papers placed on record, submits that the petitioner had neither entered in
any transaction of sale with Bhursi Bai and Bhagwati Bai nor sold the property

- by executing the aforesaid sale deeds with his thumb impression. He further
said that the impugned suit has been filed by him for declaring the aforesaid
both the sale deeds to be ab-initio void, contending that aforesaid both the
sale deeds were made and got registered with the forged thumb impression of
some other person in the name of petitioner with respect of his property. In
such premises, the petitioner/plaintiff wants to get examined the thumb
impressions of both the sale deeds with his actual, genuine and natural thumb
impression and prayed to premit the petitioner by allowing his application to
get examined the thumb impressions of the sale deeds with his genuine thumb
impression by allowing this petition.

5. On the other hand, counsel of private respondents submits that the
petitioner/plaintiff could prove his case by examining himself and the witnesses
and in such premises, the examination of thumb impression of the sale deeds
with his actual, natural and genuine thumb impression is not necessary. In such
premises, by justifying the impugned order prayed for dismissal of this petition.

6. Having heard, keeping in view the arguments advanced, after going
through the papers placed on the record along with the impugned order, I am
of the considered view that to adjudicate the aforesaid disputed question with
respect of thumb impressions of the petitioner/plaintiff on the alleged disputed
sale deed, the assistance of handwriting expert appears to be necessary. Apart
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this, the parties of the case have a right to adduce the relevant evidence
including the evidence of expert in support of their respective case and the
petitioner/plaintiff has filed the impugned application bonafidely at the initial
stage of the case before recording his evidence. In this situation the trial court
ought to have allowed the impugned application but the same has been wrongly
dismissed. Thus it is held that the trial court has committed grave error in
dismissing the application of the petitioner.

7. In view of the aforesald discussion by allowing this petltlon, the
impugned order dated 19.03.10 (Annexure P-3), till the extent of dISmISSIIlg
the aforesaid application is set aside. Pursuant to it such application is allowed
and the petitioner is permitted to get examine the thumb impressions of said
sale deeds with his genuine and actual thumb impression by handwriting expert.
In such premises, the petitioner is extended the liberty to file appropriate
application in this regard in the trial court by stating the name of handwriting
expert and subject to order of such court on such application petitiorier/plaintiff
may call the handwriting expert before the court to collect the requisite
informations and document along with 'the actual, genuine and natural thumb
impression of the petitioner/plaintiff to compare with the alleged thumb
impression of the petitioner/plaintiff on the disputed documents for giving the
expert report in that respect.

8. Simultaneously, the respondent/defendant is also extended a liberty
to get examine the same from the handwriting expert of his choice in rebuttal.
Pursuant to it, it is also observed that the parties shall be at liberty to examine
such handwriting experts in support of their respective cases at the trial.

9. The revision petition is allowed as indicated above.

10.  Considering the oral submission of the petitioner's counsel, it is directed
that in compliance of some earlier order, if petitioner has deposited Rs.1,000/-
with the trial court then subject to proper verification, the same be refunded
to him,

Petition allowed,
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LL.R. [2012] M.P, 2964
WRIT PETITION
Before Mr. Justice U.C. Maheshwari
W.P.No. 15948/2012 (Jabalpur) decided on 11 October, 2012

CHANDRIKA PRASAD . ...Petitioner
Vs.. '
INDRAMANI (Dead) THROUGH L.R.s. & ors. ...Respondents

A. Civil Procedure Code (5 of 1968), Section 1484 - Caveat
- Original Caveator Dead - After the death of original caveator, the
Counsel has no right to argue on merits. (Para2)

& Ryfaa gfsar ai3ar (1908 &1 5), T 148 ¥ — Phve — T
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B. Civil Procedure Code (5 of 1908) Order 21 Rule 29 - Stay

of Execution Proceedings - Exparte decree was passed against '

petitioner - Application for setting aside exparte decree rejected -
Appeal also dismissed - Suit for setting aside exparte decree pending -
No interim order passed in such suit - Held - Unless and until the
execution proceedings are stayed by any competent court or by any
interlocutory injunction, executing court cannot go beyond the decree
and cannot stay the execution - Petition dismissed. " (Para9)
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Case referred: .

AIR 2004 KARNATAKA-336.
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R.N.Tiwari, for the petitioner.

K.K.Sharma, for the caveator. \
Respondents No. 1 to 4, subject to order are yet to be notices.
P.Dharmadhikari, G.A. for the respondent No.5. '

ORDER

U.C. MAHESHWARI, J. - Shri K.K.Sharma, counsel for the original
Caveator ,namely,Indramani submits that the caveator has passed way. Such
submission is taken on record. ‘

2. It is noted that after death of original caveator, such counsel has no
right to argue on merits of the matter.

3. Heard on question of admission.

4. The petitioner/judgment debtor/the defendant of COS No.132- A/93
decided on 25.10.96 by III Civil Judge Il Rewa, has filed this writ petition
under Article 227 of the Constitution of India for quashment of the order
dated 3.9.12 passed by III Civil Judge-II, Rewa in Execution Case No.132-
A/93-11 whereby his application filed under Order 21 rule 29 of the CPC for
grant of stay till disposal of COS No.1-A/12 filed for declaring the aforesaid
decreed to be ab initio void pending in the court of V Civil Judge Class II, -
Rewa has been dismissed.

5. After taking me through the papers placed on the record along with
the impugned order, petitioner's counsel argued that initially the aforesaid COS
No.132-A/93 was proceeded ex-parte against him and was also decreed
ex-parte. Thereafter, instead to file any appeal against such exparte judgment
and decree, he filed an application under Order 9 rule 13 of the CPC which
was registered as MJC No.88/02. On consideration, the same was dismissed
by the trial court vide order dated 6.12.04. Against that, he preferred
M.A No.13/05. On consideration, by affirming the order of the trial court,
the same was dismissed by the Il ADJ, Rewa vide order dated 9.12.05.

6. Subsequent to aforesaid, in pendency of the execution proceedings of -
the aforesaid ex-parte decree, the petitioner/judgment debtor filed COS No.1-
A/12 for declaring the aforesaid ex-parte judgment and decree to be ab-initio
void and not executable against him. Pursuant to it, some perpetual injunction
has also been prayed in it. Such suit is still pending for adjudication in which
his application for issuing ad interim injunction against the decree under
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execution is also pending. In such factual background, he argued that when
the decree under execution has been passed ex-parte and to set aside the
same his suit is pending then till disposal of the suit, by virtue of Order 21 rule
29 of the CPC, under the discretionary power of the court, the further
proceedings of the execution case, ought to have been stayed by the executing
court. But contrary to the record and such provision, by dismissing his .
impugned application filed under Order 21 rule 29 of the CPC, the executing
court has proceeded to execute the ex-parte decree. He fairly submitted that
till today his interlocutory application filed in COS No.1-A/12, has neither
been considered nor any order has been passed on merits on the same. Even
no interim order has been passed on such application. In continuation, he said
that if the execution proceeding is not stayed then in such circumstance under
execution of the decree, the petitioner will be dispossessed from the disputed
property and will suffer in a lot. Besides that many othér complications may
happen between the parties. In support of his contention, by placing his reliance
on a decision of the Karanataka High Court in the matter of Smt Sundra Bai
and others Vs. Smt Sonubai-AIR 2004 Karnataka-336, he prayed for
admission of this petition.

7. . Havingheard the counsel, keeping in view his arf,.rmnents, Thave carefully
gone through all the papers annexed with the petition along with the impugned _
order.

8. It is undisputed fact, as stated above, that initially the civil suit was
filed by the predecessor-in-title of the respondents, namely, Indramani against
the present petitioner with respect of possession and redemption of the
immovable mortgaged property. The saime was decreed ex-parte against the
petitiorer. Subsequent to it, an application unde- Order 9 rule 13 of the CPC
was filed for setting aside such ex-parte decree. On consideration, such
proceedings was also dismissed by the trial court. On challenging such order
in the Misc. appeal, the same was also dismissed by affirming the order of the
trial court. On challenging the appellate court order in C.R.No.136/06 before
this court, on consideration, vide order dated 30.11.2011, such revision has
also been dismissed. So, in such premises, the aforesaid ex-parte decree had
attained finality between the parties and thereafter if the respondents who are
the successors of the principal decree holder, are going to execute the aforesaid
decree then the executing court did not have any other option except to proceed
to execute the decree according to its terms and directions and such way was
adopted by the executing court.
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9. True it is that subsequent to exhausting the remedy to set aside the ex-
parte decree, the petitioner has filed the COS No.1-A/11 in the court of Civil
Judge Class II, Rewa and in such suit he has also filed an application for
issuing ad interim injuction against the operation and execution of the impugned
decree under execution but till today neither exparte nor bi-parte order has
been passed by such court in such matter and in this matter nothing of that suit

-could be taken into consideration otherwise the right of the petitioner to

prosecute said suit on merits may be prejudiced. However, taking note of it
that in such civil suit also no injunction as prayed by the petitioner, has been
granted, I am of the considered view that unless such decree is stayed by any
competent court with appropriate order or any interlocutory injunction is
granted against the execution of such decree, the executing court cannot stop
its hands to execute the same and pursuant to it, considering the objections of
the petitioner filed under Order 21 rulé 29 of the CPC, the executing court
cannot go beyond the decree and this court while sitting in the superintending
jurisdiction, against the order of the executing court, cannot interfere in such
order which has been passed by such court under its vested jurisdiction and
in accordance with the procedure and the settled proposition of the law.

10.  Itisnotéd that Article 227 ofthe Constitution of India does not give
any independent right to pass any order to this court but that gives the authority
to this court to examine the legality, perversity, error or anything with respect
of propriety of the law in the order impugned and, in such premises, I have
not found any case in favor of the petitioner for interference in the order
impugned even for admission of this petition.

11.  -So far the case law cited on behalf of the petitioner in the matter of
Smt Sundra Bai (supra) is concerned, it is suffice to say that in that case it
was held that in pendency of the civil suit against the decree at the instance of
the judgment debtor, the power to stay the execution proceedings should be
invoked by the executing court in judicial manner and not in the arbitrary
manner and only in exceptional circumstances and, ultimately, such petition
filed by the judgment debtor was dismissed by the Karnataka High Court.

Hence the case law cited on behalf of the petitioner is not helping to the
petitioner. .

12.  Inview of the aforesaid discussion, I have not found any exceptional
ground in the present matter to stay the impugned execution proceedings. I
am of the considered view that if any stay is granted against the execution
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then the decree holder or his legal representatives may be deprived to get and
enjoy the fruits of validly passed decree in their favor which is not the intention
of the legal procedure or the system.

13.  So farthe apprehension of the petitioner that'in pendency of the civil
suit if under execution of the decree he is dispossessed from the disputed
property then he has to suffer in a lot. Such apprehension does not have any
water because subject to securing any interim or final order by the petitioner
in the aforesaid COS No.1-A/12, he shall be at liberty to restore the earlier
position by adopting the procedure provided under section 144 of'the CPC
because such provision is enacted only for that purpose. ' ‘

14.  However, it is made clear that any observations or findings given by
the trial court in the order impugned or by this court in the present order, shall
not come in the way of the petitioner to prosecute the aforesaid pending COS
No.1-A/12 and the application filed in such case. The trial court shall decide
such suit and application on its own merits in accordance with the procedure
provided under the law.

15.  Inview of the aforesaid  have not found any illegality, irregularity, -
perversity, infirmity or anything against the propriety of the law in the order
impugned which requires any interference before this court under Article 227
of the Constitution of India, hence this petition is hereby dismissed at the
initial stage of motion hearing.

C.C as per rules.

Petition dismissed 4

LL.R. [2012] M.P, 2968
WRIT PETITION %
Before Mr. Justice U.C. Maheshwari
W.P.No. 15909/2012 (Jabalpur) decided on 12 October, 2012

BAJERAO & ors. ‘ ' ...Petitioners
Vs.
GULAB RAO & ors. ...Respondents

Civil Procedure Code (5 of 1908), Section 15, Order 7, Rules 1
& 10 - Valuation of suit - Plaintiff filed suit for declaration of sale
deeds as null and void on fixed court fee - Held - As the plaintiffs are
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not party to the sale deeds, therefore, suit on fixed court fee is
maintainable - In such situation the plaintiffs were not bound to value
the suit for the purpose of jurisdiction according to the market value
of the property or the sale consideration of the document mentioned in
the sale deed. (Para 5)
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Pranay Verma, for the petitioners.
Sharda Dubey, P.L. for the respondent No.4/State.

ORDER
U.C. MARESHWARI, J. - Heard on the question of admission.

2. The petitioners/defendants have filed this petition under Article 227
of Constitution of India, for quashment of order dated 03.08.12 (Annexure
P-6) passed by Civil Judge, Class-I1, Multai, District Betul, in Civil Original
Suit No.59-A/2010, whereby their application filed under Order 7 Rule 1
read with Rule 10 of the C.P.C., has been dismissed.

3. The petit.oners counsel after taking me through the avermer:ts of the
petition as well as the papers placed on record, argued that the respondents
10.1 to 3 herein filed the impugned suit on fixed court fees for declaring disputed
deed ab-initio void with consequential relief for perpetual injunction and in
response of summons of the suit, the petitioners herein filed the impugned
application (Annexure P-4) under Order 7 Rule 1 read with Rule 10 of the
C.P.C. for returning the suit to the plaintiffto file the same before the competent
court having the pecuniary jurisdiction over the matter in the light of market
value of the disputed property or in any case, the valuation of the property
made in the alleged sale deed, in such premises he said that according to the
market value or valuation of the sale deed i.e. Rs.60,000/-, the suit is not
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entertainable by the Court of Civil Judge, Class-II.

4, Keeping in view the aforesaid arguments, I have carefully gone through
the papers placed on the record, it is undisputed fact that in the alleged disputed
sale deed, the respondents no.1 to 3 is not a paity. As such no-one respondents
had execute the alleged sale deed and in this background they have filed the
suit against the petitioners with a prayer for declaring such sale deed ab-initio
void and consequently for issuing the perpetual injunction. It is settled
proposition of law that whenever the person who is not a party of the alleged
document files the suit only for declaration to declare such document ab-initio
void perpetual injunction on fixed court fees then such suit remains entertainable
before the court which has jurisdiction to hear and decide the suit filed on
such fixed valuation and/or court fees.

5. In such situation, the party like respondents no.1 to 3 was neither
bound to value the suit for the purpose of jurisdiction according to the market
value of the property or the sale consideration of the document mentioned in
the alleged sale deed or to file the suit before the court having pecuniary
jurisdiction over the matter in view of the market value or the sum of the
consideration of the sale deed of such property. '

6. In the aforesaid premises, I have not found any illegality, infirmity,
perversity or anything against the propriety of law in the order impugned passed
by the trial court. Consequently, this petition being devoid of merits, is hereby
dismissed at the stage of motion hearing.

7. However, it is made clear that in the light of the written statement of
the petitioner, if any issue in this regard is/has been framed by the trial court
then after recording the evidence in the matter on appreciation such issue shall
be decided by such court on it's own merits without influencing from any
observations and findings made by the trial court in the order 1mpugned orby
this court in the present order.

8. The petition is hereby dismissed with aforesajd observations and
directions.

Petition dismissed,



7

5

AN

LL.R.[2012]M.P. J.P. Gupta Vs. Madan Lal 2971

LL.R. [2012] M.P, 2971
WRIT PETITION
Before Mr. Justice U.C. Maheshwari
W.P.No. 7008/2012 (Jabalpur) decided on 12 October, 2012

JAGDEESH PRASAD GUPTA - - ...Petitioner .
Vs. A
MADAN LAL & ors. ...Respondents

Civil Procedure Code (5 of 1908), Order 1 Rule 10 - Impleadment
of co-owner - Petitioner being a co-owner of property filed suit for
eviction against respondents No. 1 to 3 - Co-owners were impleaded
as defendants on their application - Held - Suit for eviction can be filed
by any of the co-owners - Presence of all the owners is not necessary
to adjudicate the suit - If after holding the trial on appreciation, it is
found that the plaintiff/petition was not entitled to file the sunit alone
for eviction, then in that situation, the petitioner has to face the °
consequence of dismissal of suit - Therefore, presence of co-owners is
not necessary - Order permlttmg the co-owners to be lmpleaded as
defendants set aside. (Para 8)
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Case referred :

AIR 1976 SC 2335. ,
Subhash Gupta, for the petitioner.
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Manoj Sanghi, for the respondents No. 1 to 4.
None for the respondents No. 5 & 6 although served.

ORDER

U.C. MAHESHWARY, J. - Although this case is listed today for admission
and consideration of the stay application but in the available scenario of the
matter, with the consent of the parties, the same is heard finally.

2. The petitioner/plaintiff has filed this petition under Article 227 of
Constitution of India, being aggrieved by the order dated 23.04.12 (Annexure
P-6) passed by 6th Civil Judge Class-II, Sagar, in C.0.S. No.10-A/12,
allowing application of the respondents no.4 to 6 filed under Order 1 Rule 10
of the C.P.C., permitting them to implead as a party in the matter and pursuant
to it, such respondents no.4 to 6 have been directed to be impleaded as
defendants in the suit of the present petitioner.

3. The petitioner's counsel after taking me through the petition as well as
the papers placed on record along with impugned order, submits that the
present petitioner being co-owner of the disputed premises has filed the
impugned suit for eviction against the respondents no.1 to 3 without impleading
the respondents no.4 to 6 as party in the suit. In continuation he said that as
per settled proposition of law one co-owner can very well file eviction suit
apainst the tenant without impleading any co-owner as party in the suit. So in
such premises, even in the absence of the respondents no.4 to 6, the eviction
suit could be adjudicated effectively only in presence of the petitioner. He
further argued that it is apparent from the application that the respondents
no.4 to 6 have not come with any specific cause of action against the
respondents no. 1 to 3 to file the aforesaid suit or to support the petittoner in
the impugned suit. In such premises, also only in presence of petitioner and
the respondents no.1 to 3, the effective decree of eviction could be passed
and the presence of respondents no.4 to 6 is not necessary. As such tenant
has no right to challenge the right of the land lordship of the co-owner with
respect of disputed premises. He has also said that in case, he is failed in
proving his land lordship of the premises in dispute in the lack of impleading
the respondents no.4 to 6 then in that situation his suit may be dismissed by
the trial court. Thus, in such premises also the presence of respondents no.4
to 6 are not required. He further argued that besides the aforesaid settled
proposition of law, the petitioner/plaintiff being sole dominus litus of his suit

7
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could not be insisted to join any other person like respondents no.4 to 6 as
defendant or plaintiffin the present matter. With these submissions, he prayed
for setting aside the impugned order by dismissing the application of
respondents no.4 to 6 by allowing this petition.

4. The aforesaid prayer is opposed by Shri Manoj Sanghi, learned counsel
for the respondents no.1 to 4 saying that the respondents no.4 to 6 being co-
owner of the property have every right to join the proceedings filed against
the tenant or any other person with respect of their property, as such in their
absence 1o effective decree could be passed against ter.ant in civil litigatior.
In continuation, he said that mere on the whims of the petitioner/plaintiff, the
respondents no.4 to 6 could not be deprived to keep their continue observation
to protect their right in the impugned suit and in such premises, the trial court
has not committed any error in allowing the application of respondents no.4
to 6 and prayed for dismissal of this petition.

5. Having heard, keeping in view the arguments, I have carefully gone
through the papers annexed with the petition along with the impugned order.
Prima facie it appears that the respondents no.4 to 6 are co-owner of the
property with the petitioner in which the respondents no.1 to 3 being tenant is
in possession. In such premises, the present petitioner being co-owner of the
property had aright to file the impugned suit for eviction against the respondents
10.1 to 3 without impleading the respondents no.4 to 6 or even without their
consent in this regard.

6. In the aforesaid circumstances, to consider the impugned application
of the respondents no.4 to 6, the trial court ought to have considered the fact
stated in such application, according to which no cause of action to file the
impugned suit against the tenant respondents no.1 to 3 have been stated. In
the lack of any such cause of action the presence of respondents no.4 to 6 to
adjudicate the impugned suit is not required. On the other hand the petitioner/
plaintiff has filed the impugned suit being co-owner/land lord of the property
by mentioning the available cause of action to him. As per settled proposition
of law as laid down by the Apex Court 'in the matter of Shri Ram Pasricha
Vs. Jagannath and Others, reported A.LR. 1976 SC 2335, holding that the
suit filed by the co-owner is entertainable and could be decreed because co-
owner is owner of every part of the property along with the other co-owners

unless the property is divided or partitioned between them.

7. Keeping in view the aforesaid principle, on examining the case at hand,
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I have not found any circumstance in the matter in which it could be held that
in the suit between co-owner land lord the petitioner and the tenant the
respondents no.1 to 3, the presence of the alleged co-owners the respondents
no.1 to 3 is necessary to adjudicate the suit.

8. It is also made clear that after holding the trial on appreciation, if it is
found that the petitioner/plaintiff was not entitled to file the suit alone for eviction
then in that situation the petitioner has to face the consequence of dismissal of
the suit. So in such premises algo, the presence of the respondents no.4 to 6 is
not necessary in the impugned matter.

9. Apart from above, it is settled proposition of law that the petitioner/
pla:mtlff being sole dominus litus of his suit/litigation could not be insisted
either by the court or some other persons to implead any other person like the
respondents no.4 to 6 in his suit either as plaintiff or the defendant, specially -
when he is ready to face all the consequences of the absence of co-owners of
the property on the record. Therefore, in this premises also, the impugned
order could not be sustained at this stage.

10.  In view of the aforesaid discussion by allowing this petition, the
impugned order dated 23.04.12 (Annexure P-6), is hereby set aside.
Consequently, the application of the respondents no.4 to 6 (Annexure P-4),is
hereby dismissed. While dismissing the applfcation, it is made clear that the
respondents no.1 to 3 shall be at liberty to take all the probable and available
defense in the matter including the defense that suit is not maintainable in the
absence of other co-owner but such question shall be considered by the trial
court after recording the evidence at the stage of appreciation in accordance
with the procedure prescribed under the law andi also without influencing from
any observations or findings made by such court 1n the order impugned or by
this court in the present order because the impugned order has been passed at
the interlocutory stage of the suit and before recording the evidence on merits. )

The petition is allowed as indicated as indicated above.

Petition allowed.
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WRIT PETITION :
Before Mr. Justice Ajit Singh & Mr. Justice Sanjay Yadav
W.P.No. 2395/2001 (Jabalpur) decided on 1 November, 2012

M.P. CO-OPERATIVE WORKERS F EDERATION & anr, ...Petitioners
Vs.

M.P. CO-OPERATIVE TRIBUNAL & ors. ...Respondents

Cooperative Societies Act, M.P. 1960 (17 of 1961), Sections 55(2),
66 & 78(2) - Appeal - Dy. Registrar was nominated by Registrar in exercise
of power under Section 66 to exercise all powers and jurisdiction on behalf
of Registrar - Dy. Registrar has to be treated as Registrar when his order
is put to challenge in Appeal - Appeal Would not lie to the Jojnt Registrar
or Registrar but the Tribunal. - (Paras 15 & 16)
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¢ Avinash Patel, for the petitioner. //

-"Abh:jéet Bhowmik, for the respondents. -
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o T TFEELY The . Order of  the court was delivered by
SANJAY YADAV,J. - Short but subtle issue which crops up for consideration in
y ‘this writ petition is as to whether under M.P. Cooperative Societies Act, 1960
against an order passed by the nominee of the Registrar appointed under
- sub-section (1) of Section 66 to exercise all powers and jurisdiction on his
Jbehalf of Registrar an appeal would lie to Registrar or before the Additional
- Registrar or before the M.P: Cooperative Tribunal.
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2. Relevant facts briefly are, petitioner No. 2 being aggrieved by dispensation
of his service raised dispute under Section 55 (2) read with Section 66 of M.P.
Cooperative Societies Act, 1960 before Registrar Cooperative Societies, Bhopal
which was registered as Case No. 64(55)-20/98. Registrar, Cooperative Societies,
in exercise of his powers under sub-section (1) of Section 66 nominated Deputy
Registrar, Cooperative Societies, Bhopal to decide the dispute. The dispute was
re-registered as Case No. 64 (55)-29/1998. Deputy Registrar vide his order
dated 23.12.1999 allowed the claim of the petitioner No. 2 which in turn was put
to challenge before Joint Registrar, Cooperative Societies in an appeal. Joint
Registrar Cooperative Societies despite of objection being raised regarding
maintainability of appeal passed an interim order on 29.12.1999; whereby,
operation of order dated 23.12.1999 was stayed. Thereagainst, petitioner
preferred an appeal before M.P. State Cooperative Tribunal, Bhopal under Section
78 (2) of 1960 Act on the grourid that since Joint Registrar was not having any
jurisdiction to entertain an appeal, an interim ivorder passed by him was non-estin
the eyes of law.

3. The Tribunal placing reliance on the decision in Roop Chand v. State
of Punjab (AIR 1963 SC 1503), Ramrao and another v Narayan and
another (AIR 1969 SC 724), Rahas Bihari Das and others v. State of Orissa
and others (AIR 1995 Orissa 23), Deputy Registrar; Cooperative Societies,
Bilaspur v. Narayan Prasad Mishra and another (1972 MPLJ 997) held
that nominee of Registrar since acts on behalf of Registrar is his subordinate
and subject to hjs control and since there is no  separate provision in the Act
providing for an appeal against the order of nominee the appeal would be
tenable before Registrar or Joint Registrar under Section 78 (1y6f theAct. It
is this finding of the Cooperative Tribnal which is being assailed vide this petition
unglg;rArticle 227 of the Constitution of India.

4 Answer to the issue which crops up for consideration ligs in the
Interpretation of Section 66 of 1 960 Act and more particularly its sub-section

(3) which creates a legal oal fiction., ~~—-— {ltoagg T -
e S =

- — N
Pl

Section 66 of 1960 Act provides for : ) T T T

66. Settlement of dispute.-(1) The Registrar may, on receipt of the
reference of dispute under section 64 (or sub-section (2) of Sectlon >
55) decide the dispute himself; or transfer it for disposal toa nominee’
or board of nominees to be appointed by the Registrar.

(2) When a dispute is transferred under sub-section (1) for

™
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disposal by a nominee or a board of nominees, the Registrar
may at any time, for reasons to be recorded in writing, withdraw
such dispute from such nominee or board of nominees and
may decide the dispute himself or transfer it again to any other
nominee or board of nominees appointed by him for decision.

(3) The decision of a nominee or a board of nominees to whom
any dispute is transferred for decision under this section shall,
for the purposes of this Act, be deemed to be the decision of
the Registrar

5. The dispute which the legislature has empowered the Registrar to settle
under sub-section (1) of the Act of 1960 either relates to terms of employment,
working conditions and disciplinary action taken by 2 society against itsemployee/
employees, i.e, disputes arising between the Society and its employee [under
Section 55 (2)] or the dispute touching the constitution, management or business,
or the liquidation of the Society [under Section 64 (1)].

6. Besides the powers conferred on the Registrar, Cooperative Societies
to decide the above disputes, the legislature has further empowered the
Registrar vide sub-section (1) of Section 66 to even transfer such dispute to
be decided by a nominee or Board of nominee to be appointed by him.

7. Fuft}_lermorc, in the eventuality as find mention under sub-section (2)
of Section 66 having not occurred, an order passed by the nominee or Board
of nominee, as per sub-section (3) of Section 66, would be deemed to be the
decision by Registrar. What would it mean; whether a nominee in the teeth of
the fiction created by sub-section (3) is reduced to a status of merely an
'azent’ or a "little morc than an agent"as has been construed by the Tribunal.

8. The Tribunal seems to have lostsight of the aspect that the conferment
of power in Registrar, Cooperative Societies to transfer the dispute to a
nominee or Board of nominee is by the legislature under Section 66 (1) and
not by the State Government which enjoys certain powers under sub-section
(2) of Section 3 of 1960 Act, which stipulates that, the officers appointed
under sub-section (1) of Section 3 to assist the Registrar shall within such
areas as the State Government may specify, exercise such powers and perform
such duties conferred and imposed on the Registrar by or under the Act,
1960 as the State Government, by Special or general order direct.

9. Apparently, as borne out from Section 66 that a nominee or Board of
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nominee to whom the dispute is transferred for its decision is not an appointee
under Section 3 of the Act. In that event, the Tribunal would have been to
some extent justified in holding such appointee as a sub-ordinate of the
Registrar. Or in case a nominee is to be treated as 'an 'agent' or little more
than that, the act of his must further be qualified by an express provision
seeking ratification by Registrar,

10.  The Scheme of Section 66, however, does not suggest such course.
The Tribunal, therefore, is not justified in assessing the exercise of power by
Registrar of appointing a nominee as conferred by Section 66 (1), on the
. touchstone of the provisions contained under Section 3 0f 1960 Act.

1. Asforlegal fiction the law is trite that it is within the competence of
legislature to enact a deeming provision for the purpose of assuring existence of a
fact which does not, really exist (please see Justice GP. Singh's : Principles of
Statutory Interpretations, 13th Edition :2012 - Chapter 5 Synopsis 5 at page 381).

12.  Inthe case at hand a nominee by the Registrar to decide the dispute
referred to, since is deemed to be a Registrar as per sub-section (3) of Section
66 of 1960 Act, treating him merely as an agent or 'little more than an agent
would tantamount to re-legislate which is impermissible in a judicial review.

13. Thus even when 'outside the bounds of the legal fiction the difference
between the reality and the fiction may still persist inthe provision of the same
Act, which creates the fiction ....." (Principlesof Statutory Intér‘pretatjg_n :

T

[
N3l

(supra) at page 392), the fiction when created is to be treated as real inthe—~__

context such fiction is created, as aptly observed by Lord Asquith who stated
in East End Dwelling Co. Ltd v. F insbury Borough Council (1951) 2 All
ER 587 P. 589 (r=ferred to as Note 22 Principles of Statutory Interpretations
(supra) page 383) that "If you are bidden to treat an imaginary state of affairs

as real, you must surely, unless prohibited from doing so also.imagine-asreal-

the consequence and incidents which, if the putative state of affairs had in fact
existed, much inevitably have flowed from or accompanied it -. The Statute
says that you must imagine a certain state of affairs, it does not say that having

doe so, you must cause or permit your imagination to boggle whenitcomesto——""

the inevitably corollaries of that state of affair."

14, We further observe from the order passed by the Tribunal that the decision
relied upon by Tribunal pertains to different enactment interpreting provisions
different than Section 66 of 1960 Act. The lawis settled that "The dictum stated

——
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inevery judgment should be applied with reference to the facts of the case as well
as its cumulative impact. Similarly, a statute should be construed with reference
to the context and its provisions to make a consistent enactment i.e. ex viceribus
actus” (Offshore Holdings Private Ltd. v. Bangalore DevelopmentAuthonty
and others - (2011) 3 SCC 139, paragraph 85).

15.  This being the state of law regarding legal fiction, the present case
when examined from above point of view leaves no iota of doubt that the
Deputy Registrar Co-operative Societies who decided the dispute under
Section 5542) of 1960 Act as nomiir.ee of the Registrar has to be treated as -
Registrar, when his order is put to challenge in Appeal, which as per clause
(b) of sub-section (1) of Section 78 of 1960 Act lie before the Tribunal.

16,  Inview whereof an appeal before Joint Registrar being not tenable, the
Tribunal was not justified in affirming the order by an authority having, no jurisdictior.

17.  Intheresult the impugned order is quashed and the appeal pending
before the Joint Registrar Cooperative Societies is held to be not tenable
and, therefore, dismissed. The appellants, i.e., respondents herein would be
at liberty to move proper forum within thirty days from the date of
communication of this order and if an appeal is filed within said period the
Tribunal shall entertain the same on merit without being influenced by the order
passed herein.

18.  The petition is allowed to the extent above. No costs.
Petition allowed

L.L.R. [2012] M.P, 2979
WRIT LETITION
Before Mr. Justice Krishn Kumar Lahoti & Mrs. Justice Vimla Jain
W.P.No. 6094/2008 (Jabalpur) decided on 5 November, 2012

OMPRAKASH AGRAWAL ... Petitioner
Vs. '
UNION OF INDIA & ors. ...Respondents

Income Tax Act (43 of 1961), Section 132B - Simple Interest -
Amount of Rs. 60,000 was seized during search - Petitioner was not
found liable to make payment of tax - Amount so seized is liable to be
returned with simple interest. (Para 6)
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Sapan Usrethe, for the petitioner.
Sanjay Lal, for the respondents.

ORDER

The  Order of the court was ~delivered by
K.K. Lanortr, J. - Petitioner has sought following reliefs:-

“A.  The Hon'ble Court may be pleased to direct the
respondent to release the cash of Rs.60,000/- which was seized -
during the course of search on 13.12.02 alongwith interest as
provided u/s 132(B) of the Income Tax Act.

B. Any other relief, which this Hon'ble Court deems fit,
may also be granted.

C. Costs of the petition.”
Facts of the case are:-

9 That a search was conducted in the premises of the
petitioner on 12.12.2002 under the warrant of authorisation
dated 12.12.2002. During the search, a cash amount of
Rs.60,000/- was seized from the premises of the petitioner on
13.12.2002. The assessment proceedings took place and
ultimately on 27.12.2004, an assessment order was passed
by the respondent no.3 by which it was found that the petitioner
was liable to make payment of tax to a tune of Rs.1,77,749/-.
An appeal against this order was filed, which was allowed by
the Commissioner of Income Tax (AI), Jabalupr on
15.12.2005, by which all the additions which were made by
the respondent No.3 were deleted and no liability on the
petitioner was found. Meaning thereby that immediately
after15.12.2005, the petitioner was entitled for refund of the
amount which was seized during search and seizure.

(2)  Thereafter, petitioner moved various applications to the
respondents for refund of the amount alongwith interest. On
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6.9.2006, an order was passed by the Assistant Commissioner
of Income Tax Circle-1(1), Jabalpur by which the appellate
order was to be given effect to. ’

3) As no action was taken by the respondents for refund of
the aforesaid amount, the petitioner filed this petition on 13.5.2008-
claiming aforesaid relief and during pendency of this petition, the
seized amount Rs.60,000/- has been refunded to the petitioner
on 31.7.2008. Now only question remains in respect of payment
of interest on the seized amcunt &s perprovisions of Secticn
132(B) (4)(a)(b) of the Income Tax Act, 1961.

2. The leamed counsel for petitioner submitted that petitioner is entitled for
statutory interest from the date of seizure till the date the aforesaid amount was
refunded. As per statement made by the respondents, a cheque has been issued
by the respondents. The petitioner submitted that the aforesaid cheque has not
been received by the petitioner till this time. It is submitted that the petitioner is
entitled for the statutory interest on the aforesaid amount from the date of seizure
ill its payment to the petitioner. The petitioner also prays for interest on the amount
of interest which fell due on 31,7.2008 from the respondents.

3. Shri Sanjay Lal, learned counsel appearing for department opposed
the aforesaid contentions and submitted that as per provisions of Section
132(B)(4)(a)(b) of the Act, petitioner was entitled for interest immediately
after 120 days till date of assessment order and not thereafter which amount
has been calculated and paid to the petitioner. That after payment of Rs.6,300/-,
the department is not liable to make any further amount to the petitioner. This
contention is opposed by the petitioner who has submitted that not only
aforesaid amount but also interest till 31.7.2008 and theveafter interest un the
amount of interest, petitioner is entitled as per aforesaid provisions.

4. To appreciate atoresaid contentions, we have perused the relevant
provisions. For ready reference, sub-section 4 of section 132B of the Income
Tax Act, 1961 is referred which reads thus:-

Section 132B. APPLICATION OF SEIZED OR
REQUISITIONED ASSETS:

(4)(@) The Central Government shall pay simple interest at the
rate of one-half per cent for every month or part of a month on
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the amount by which the aggregate amount of money seized under
section 132 or requisitioned under section 132A, as reduced by
the amount of money, if any, released under the first provision to
clause (i) of sub-section (1), and of the proceeds, if any, of the
assets sold towards the discharge of the existing liability referred
to in clause (i) of sub-section (1), exceeds the aggregate of the
amount required to meet the liabilities referred to in clause (i) of
sub-section (1) of this section.

(b)  Such interest shall run frowa the date immediately
following the expiry of the period of one hundred and twenty
days from the date on which last of the authorisations for search
under section 132 or requisition under Section 132A was
executed to the date of completion of the assessment under -
section 153 A or under Chapter XIV-B.

5. From the perusal of the aforesaid provisions, it is apparent that after
the assessment order is passed, the assessee is entitled not only for the refund
but also simple interest on the amount as has been provided under sub-section
4(a) and (b) of the Act. Subsection 4(b) provides that such interest shall run
from the date immediately following the expiry of the period of one hundred
and twenty days from the date on which the last of the authorisations for
search under section 132 was executed to the date of completion of the
assessment. The assessment proceedings were completed by an order passed
by the CIT(A) in Appeal on 15.12.2005, the petitioner was entitled for refund
of aforesaid amount alongwith interest forthwith, but it appears that aforesaid
amount was not paid and the petitioner was compelied to file a writ petition
. before this Court and during pendency of the petition, the amount was paid on
31.7.2008 and the interest has been directed to be paid to the petitioner. But
when the amount was due to be refunded on 15.12.2005 and it was not
refunded to the petitioner within a reasonable period, petitioner was entitled
for interest on the aforesaid amount. As per provisions as are contained in
sub-section (4) of Section 132 of the Act, it was liability of the authority to
give effect to the order and to make payment of aforesaid amount forthwith.
There is no provision in the Act requiring the petitioner to move an application
to the authority for giving effect to the order. When the order was passed in
appeal and in absence of any challenge to the order, the competent authority
was under an obligation to give effect to the order, A citizen cannot be deprived
of his money when he is not liable to pay the revenue and if the money of a
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citizen/assessce has been retained by the department, the department/Central
Government is liable to make payment of interest as is provided under sub-
section (4) of Section 132B of the Act.

6. In view of aforesaid, this petition is finally disposed of with following
directions:-

(1) Respondents are directed to calculate the statutory
interest on the amount of Rs.60,000/- immediately after 120 days
from the date of seizure i.e. 13. 12.2002 till its refund to the
petitioner and the aforesaid amount be paid to the petitioner within
a period of 60 days from today. In case .any amount towards
interest has been refunded to the petitioner, that amonnt shall be
deducted from the aforesaid amount, In case, aforesaid amount
is not paid within a period of 60 days, petitioner thereafter shall
be entitled for interest on the aforesaid amount also at the rate of
6% per annum till its actual payment to the petitioner.

(2) Considering the fact that inspite of request by the petitioner
to the respondent authorities, neither the petitioner was refunded
the amount nor interest was paid, and during pendency of the this
petition, aforesaid amount has been paid, we direct the
respondents to pay costs of this petition, which we quantify to
Rs.10,000/- payable by the respondents to the petitioner.

C.C. as perrules.

Order accordingly.

LL.R. [2012] M.P, 2983
WRIT PETITION
Before Mr. Justice Sanjay Yadav
W.P.No. 2670/2008 (S) (Jabalpur) decided on 7 November, 2012

O.P.PATEL : ...Petitioner.
Vs. :
STATE OF M.P. & ors. ...Respondents

Service Law - Recoveries - Natural Justice - Show cause notice
was issued and after considering the reply amount of Rs. 1,54,950 was
directed to be recovered - Appeliate Authority remitted the case for
reconsideration of the amount to be recovered after fixing the liabilities
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of other erring employees - Disciplinary authority directed for recovery of
Rs. 34,679 - Before arriving at the amount to be recovered, no opportunity
was required to be given as the appellate authority had not exonerated
the petitioner - Order directing for recovery upheld. (Parall)

war R — aeferar — F9ffs =g — o7 Taen Aafew s
fpar T X WATE N MR S © 9Er 6. 1,54,950 B WEH BT AT
3 fav PRRm frar mar - afidh wilRte™t 3 o=u T wfaRal @
=Rrea fifYay ow @ 918 aqd 2 W arell Y69 1 gafdar #3128
gaeor gRidiE fFaT — sEnalTe STRET 7 B, 34,679 B e BY
Y fFar — ava 1 w14 arel od oF B @ qd, B e
ST FTaeas e o g fe afel yiterd F ard i gty T fear
o — Tl B oy FRRE v ? Ry B gfe F aF)

R.C. Tiwari, for the petitioner.
Vivek Agrawal, G.A. for the respondents.

ORDER
SanJay YADAv, J. - Heard.

2. Though multiple reliefs have been sought in the petition, however,
reserving his right to challenge order dated 30.6.05 (Annexure P/2) and order
dated 15.03.07 (Annexure P/6) passed by Managing Director, Jila Vanopaj
Sangh Maryadit, Narsinghpur, before appropriate Forum under the M. P.
Cooperative Societies Act, 1960, petitioner confines the challenge to orders
dated 27.01.06 (Annexure P/3), 28.01.06 (Annexure P/4) and 14.02.07
(Annexure P/5). Vide these orders certain recoveries have been effected from
the petitioner in lieu of loss to revenue allegedly caused by the petitioner by
not recovering the amount of penalties from offenders.

3. Petitioner is a retired Deputy Ranger, Department of Forest,
Government of Madhya Pradesh, w.c.f. 28.2.05. On his retirement provisional
pension of Rs.2945/- and an amount 0of Rs.1 ,47,972/- was sanctioned vide
Pension Payment Order dated 28.7.07, of which an amount of Rs.92,594/-
was paid.

L]

4. Grievance of the petitioner is that subsequent to his retirement, he has
been subjected to certain recoveries by the department by order dated
27.01.06, 28.01.06 and 14.02.07. It is contended that, these recoveries are
effected without affording any opportunity of hearing at a stage when no

g

L



LL.R.[2012]M.P. O.P. Patel Vs. State of M.P. 2985

relationship as master and servant exists.

5. So far as order dated 27.01.06 is concerned it is'seen that recovery
of Rs.1997/- in lieu of 17 teak poles found short in Nistar Depot Bachaion a
physical verification as on 03.06.05 when the petitioner was posted as Range
Assistant. The recovery order as apparent therefrom is on the basis of
verification which is not shown to have been carried out in presence of the
petitioner. There is thus, denial of reasonable-opportunity of hearing to the
petitioner, in absence whereof, the order is not tenable and is liable to be
quashed. 3

6. - Inrespect of order dated 28.01.06 it is observed therefrom that
recovery of Rs.1160/- in lieu of cases pertaining to forest offences of the year
2002 and 2003 while the petitioner was posted as Deputy Ranger at Forest
Range Bachai has been effected on the ground that recoveries from respective
offences were not effected within limitation period resulting in loss to
Government revenue. This order also seems to have been passed without
affording any opportunity of hearing as the return filed by respondents does

“not reflect any proceedings being drawn before ariving at a decision to effect

recovery.
7. In view whereof, this order also deserves to be quashed.
8. In respect of order dated 14-2-2007, the same is in conseﬁuence to

the appellate order. Facts on record reveals that the petitioner was subjected
to proceedings for recovery of loss occasioned to the government exchequer
because of expiry of limitation for recovery of penalties in 109 forest offence
cases registered in Forest Range Mungwani between August 1995 to August
2001 when the petitioner was posted in said range as Forest Ranger. Show
cause notice was issued on 9-11-2001. The reply filed by the petitioner since
was found unsatisfactory an amount of Rs. 1,54,950/- was directed to be
recovered with stoppage of two incremerit with non-cumulative effect. In an
appeal decided on 26-12-2006, the punishment order was set aside and the
matter was remitted to the disciplinary authority with a direction to reconsider
as to the extent of accountability of the petitioner and other employees.

9. Petitioner challenges the order on the groﬁnd that, no opportunity of
hearing was afforded by the disciplinary authority before arriving at a decision
of petitioner's accountability to the tune of Rs. 34,679/-. Itis urged that on
remand obligatory it was for the disciplinary authority to have given the notice
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and an opportunity to the petitioner to prove his innocence. It is further
contended that the amount which is being recovered from the petitioner are
recoverable from the offenders; therefore, the respondents are not justified in
effecting said recovery from the petitioner. It is further contended that the
State Govt. later on took a decision in April, 2003 to drop proceedings
pending prior to 30-6-2002 under the Forest Act, 1927 and Madhya Pradesh
Vanopaj Vyapar Viniyamana Adhiniyam, 1969, with that the entire guilt, if
any, gets washed of.

10.  The contentions put forth on behalf of the petitioner are though attractive
but have no substance.

11.  Inrespect of plearegarding opportunity of hearing. It is not that the

petitioner was not afforded an opportunity of hearing before holding him guilty
of charges of dereliction in a duty of not taking timely action for recovery of
penalty from the offenders resulting in loss to public exchequer. The petitioner
alone was held responsible and accountable to the amount of Rs.1,54,950/-,

The appellate authority while not exonerating the petitioner of his misconduct,
remitted the matter to fix accountability on the other government servants

who were also found derelict intheir duties resulting in loss to public exchequer.

The petitioner did not challenge the finding of guilt and thus allowed the

appellate order to attain finality. It was only for fixing the individual accountability
that the matter has been remitted whereon the petitioner was found accountable

for much less amount than he was held liable for by the disciplinary authority
initially. It were only those employees against whom no proceedings were

drawn and found liable were entitled for opportunity of hearing and not the
petitioner. The order therefore, does not get invalidated because of non issuing

second show cause notice to the petitioner. Similarly, merely because the.
amount which lapsed to be recovered were recoverable from the offenders
and that the State Government later on dropped all the cases under Forest
Act, 1927 and the Adhiniyam 1969 prior to 30.06.02 (though no final order
to said effect has been brought on record) will not exonerate the petitioner of
his guilt found to be proved.

12.  In view whereof, no interference is caused with the order dated
14.02.07.

13.  The petition is partly allowed to the extent above. No costs.

Petition partly allowed.
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WRIT PETITION
Before Mr. Justice Sujoy Paul
W.P.No. 5675/2012 (Gwalior) decided on 9 November, 2012

RAM SINGH ...Petitioner

Vs. :

STATE OF M.P. & ors. ...Respondents
A. Secnritization and Reconstruction of Financial Assets

and Enforcement of Security Interest (SARFAESI) Act, (54 of 2002),
Sections 14 & 17 - Appeal - By whom - Appeal under Section 17 can be
filed by any affected person and not only by bank or financial institution.

(Para 6)

7. facdlr  afeaal” &y gfirfasver v gaaoT oo gfoRfa
fead @1 gyad7 (SARFAESI) aferfaa%, (2002 &7 54) €N 14 @ 17 —
Il — fFae grr — arr 17 & Aaita afid fofY «ff gafaa wafew g
U B T Uadl ¢ AT 7 % d9a ¥ g @ facha W R

B. Securitization and Reconstruction of Financial Assets
and Enforcement of Security Interest (SARFAESI) Act, (54 of 2002) -
Sections 14 & 17 - Appeal - Appeal under Section 17 of the Act, lies
against the order passed by Collector under Section 14. (Para 8)

& fawd smfaal a1 vfefasYor s gadaT aem wRrgfr
fea &1 yad7 (SARFAESI) aferfam, (2002 &7 54) SNIY 14 @ 17 —
odter — aftfram & arT 17 4 afwilfa orfle, FATer GNT O™y 14 B
Favd e IRw @ faeg sf

Cases referred :

AIR 1969 SC 297, AIR 2006 SCW 4925, (2011) 2 SCC 782, (2010)
8 SCC 110, L.P.A. No. 814/2010 (Delhi), W.P. No. 26837/2003, 2007(5)
ALT 494, 1988 RN 61, 1999(1) MPLJ 455, AIR 2009 ALL 125,

Balwant Singh, for the petitioner.
R.P. Rathi, GA. for the respondent No.1/State.
Praveen N. Surange, for the respondents No. 2 & 3.
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ORDER

Suwioy PauL, J. - By invoking the jurisdiction of this Court under Article
226 of the Constitution, the petitioner has challenged the order Annexure P-1
dated 18.07.2012, whereby the Additional Collector by exercising powers under
section 14 of Securitisation and Reconstruction of Financial Assets and Enforcement
of Security Interest Act, 2002 (herein after referred to “SARFAESI Act”) passed
the order against the petitioner directing him to hand over the possession to the
bank, failing which the Sub Divisional Officer (SDO) is directed to take possession
from the petitioner and provide it to the bank.

(2) Shri Balwant Singh, learned counsel for the petitioner, submits that the
provisions of the SARFAESI Act were not applicable in the present case, and
therefore, petitioner cannot be relegated to avail the alternative remedy under
Section 17 of the SARFAESI Act. It is relevant to mention the following points
raised by the petitioner in his petition:-

¢y Residential house of the petitioner was exempted from
attachment and sale and, therefore, as per Section 31(g) of the SARFAESI
Act, the proceedings are void ab-initio.

(II)  Under Section 17 of the SARFAESI Act, the appeal can be
preferred only by financial institutions and bank and such appeal cannot be
filed by “any other person” (para 6.3 of writ petition).-

() Respondent-bank is barred by law of limitation as the
proceedings for initiation recovery was filed beyond 3 years.

(IV)  The bank has not followed the procedure prescribed under
the Security Interes: (Enforcement) Rules, 2002 and hence entire proceedings
are bad in law.

(V)  Respondent-bank has no power and authority to directly attach
and sale the property of guarantor. It is prohibited by section 146 and 147 of
Mahdya Pradesh Land Revenue Code (MPLRC).

(V) No notice of auction is served on the petitioner under the
SARFAESI Act.

(VI) No efforts are made for making recovery of dues from principal -
borrower M/s Prakash Oil Mills Limited and, therefore, as per AIR 1969 SC
297 (The Bank of Bihar Ltd. Vs. Dr. Damodar Prasad and another), the
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fecovery is impermissible. AIR 2006 SCW 4925 (Ashok M&hajan Vs. State
of U.P. And Ors.) is also'relied upon for this purpose.

(VIII}) The property in.question is agriculture Jand and hence
SARFAESI Act is not applicable.

. (IX) TheAdditional Collector/Additional District Magistrate is not
competent under section 14 of the SARFAESI Act.

(3)  PerContra, Shri Praveen N. Surange, learned counsel for the Bank
and Shri R:P. Rathi, Government Advocate for the State, supported the crder
passed by the court below. :

(4)  Inthereturn of the bank, it is stated that the petitioner had given his
personal guarantee to repay the loan amount together with interest and other
charges jointly and severally with the borrower. The petitioner had signed
deed of guarantee in favour of respondent-bank and taken the liability to
repay the entire loan amount together with interest with borrower. The loan
account was turned bad and notice was duly served on the borrower and the
petitioner/guarantor., One, such notice is filed as Annexure R-3 dated
13.03.2006, it is stated that the petitioner had received the said notice on
20.01.2009 (AnnexureR-4). Another notice dated 23.04.2010 (Annexure-
R-5) was returned with endorsement “o 9 3=pR" refused. The notices were
also duly published in two news papers “Raj Express and Nai Duniya”. Thus,
itis stated that action is well within limitation. Shri Surange relied on various

judgments in support of his submissions.

(5)  Ihaveheard the learned counsel for the parties and perused the record.

(6)  The basic question is whether SARFAESI Act is applicéble on the
petitioner or not. However, I deem it proper to deal with the contentions of
the petitioner point wise:-

Point No. (I) The petitioner has heavily relied on Section 31(g) of the
SARFAESI Act. However, the burden was on the petitioner to show that the
property in question was not liable to attachment or sale. There is no material
onrecord to support the aforesaid contention. On the contrary, being guarantor

‘it is a liability of the petitioner to repay the loan, and therefore, Section 31(g)

of SARFAESI Act has no application in the present case.

Point No. (IT) The contention that the petitioner under section 17 of
the SARFAESI Act can be preferred only by the bank or financial institution
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and it cannot be entertained on behalf of any other person is misconceived
and runs contrary to settled legal position. It is relevant to add here that appeal
is entertainable even against the proceedings under section 14 of the
SARFAESI Act by the Debts Recovery Tribunal (DRT). It is held by the
Supreme Court in (2011) 2 SCC 782 (Kanhaiya Lalchand Sachdev and
others Vs. State of Maharashtra and others) in para 22 as under:-

“22. We are in respectful agreement with the above
enunciation of law on the point. It is manifest that an action
under Section 14 of'the Act constitutes an action iaken after
the stage of Section 13(4), and therefore, the same would fall
within the ambit of Section 17(1) of the Act. Thus, the Act
itself contemplates an efficacious remedy for the borrower or
any person affected by an action under Section 13(4) of the
Act, by providing for an appeal before the DRT.”

In (2010) 8 SCC 110 (United Bank of India Vs. Satyawati Tondon
and Ors.), the Apex Court held as under in para 17:-

“17. There is another reason why the impugned order should be
set aside. Ifrespondent No.1 had any tangible grievance against
the notice issued under Section 13(4) or action taken under Section
14, then she could have availed remedy by filing an application

under Section 17(1). The expressive 'any person' used in Section
17(1) is of wide import. It takes within its fold. not only the

borrower but also guarantor or any other person who may be
affected by the action taken under Section 13(4) or Section 14.”

The same view is taken by the Division Bench of Delhi High Court in
Letters Patent Appeal No. 814/2010 (Trifon Corporation Limited V.
Karanataka Bank Limited). It is opined as under:-

“42, There is another reason why the impugned order
should be set aside. If respondent No.1 had any tangible
grievance against the notice issued under Section 13(4) or
action taken under Section 14, then she could have availed
remedy by filing an application under Section 17(1). The
expression “any person” used in Section 17(1) is of wide import.
It takes within its fold, not only the borrower but also the
guarantor or any other person who may be affected by the
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action taken under Section 13(4) or Section 14. Both, the
Tribunal and the Appellate Tribunal are empowered to pass
interim orders under Sections 17 and 18 and are required to
decide the matters within a fixed time schedule. It is thus evident
that the remedies available to an aggrieved person under the
SARFAESI Act are both expeditious and effective.”

The Division Bench of Bombay High Court in the case of Trade Well
Vs. Indian Bank, held as under:-

\
“82. Sub-section (3) is proceeded by Subsection (2) under
which for securing compliance of Sub-section (1), that is for
taking possession, the CMM/DM can take such steps and
use or cause to be used, such force, as may in his opinion, be
necessary. Sub-section 3 grants immunity to the the CMM/
DM as regards steps taken by him or force allowed to be
used by him for providing assistance for taking possession.
Since as stated by us adjudication of rival claims is absent at
that stage, there is no question of his dealing with rival claims
and giving a reasoned judgment as regards the merits of the
case and obviously there is no question of such a reasoning
assuming finality. In any event, if a party has any grievance as
regards contents of that order, his remedy would be to voice
them in the application under Section 17 before the DRT after

" measures under Section 13(4) are taken.”
“9(), Following conclusions emerge from the above discussion:
1. XXX .

2. CMM/DM acting under Section 14 of the NPA Actisnot
required to give notice either to the borrower or to the 3rd party.

3. He has to only verify from the bank or financial
institution whether notice under Section 13(2) of the NPA Act
is given or not an whether the secured assets fall within his
jurisdiction. There is no adjudication of.

4. s 0.04

5. Remedy provided under Section 17 of the NPA Act is
available to the borrower as well as well as the third party.
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6. Remedy provided under Section 17 is an efficacious
alternative remedy available to thie third party as well as to the
borrower where all grievances can be raised,

7. In view of the fact that efficacious alternative remedy
is available to the borrower as well as to the third party,
ordinarily, writ petition under Article 226 and 227 of the
Constitution of India should not be entertained.”

) The Andhra Pradesh High Court took the same view in W.P. No. 26837/

2003 (Ashok Sharda Vs. Small Industries Development Bank of India
and others) reported in 2007 (5) ALT 494. Thus, the contention of the
petitioner that appeal is not tenable on behalf of any other person runs contrary
to settled legal position.

The aforesaid reproditction of judgments further shows that appeal is also
available against the order passed under Section 14 of the SARFAESI Act.

Point No, (IIT) The contention of the petitioner is that the matter was
barred by limitation. Although petitioner can raise this issue also before the
DRT, prima facie it appears that this contention is also misconceived. The
notices were served on the petitioner within the period of limitation and,
therefore, this contention also cannot be accepted.

Point No. (IV) The aforesaid judgments further show that even in
cases of alleged violation of the rules, the proper remedy is to file an appeal.

Point No. (V) The SARFAESI Act is a special Act and it is not in
derogation of any other existing provision of law, Thus, this contention is also
misconcsived and is rejected. Section 34 of SARFAESI Act makes _t clear
that it has over riding effect on other laws.

Point No. (VI) The petitioner can raise this point in appeal being a
question of fact.

Point No. (VII) The pétitione'r 1s at liberty to raise this point before
the appellate authority and this cannot be gone into in the present proceedings.

Point No. (VIII) Prima facie the contention of the petitioner that the
land in question is agriculture land appears to be incorrect as per his own
revision (Annexure P-18), wherein the petitioner himself stated as under:-

“3. Y& f&h, Arufawal /amdes I AR ¥ sy =rare & w9
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Thus, this contention is also without any basis and contrary to
petitioner' sown documents.

Pomt No. (IX) Section 17 of the MPLRC reads as under -

17.  Power to appoint Additional Collectors.--

(1)  The State Government may-appoint one or more
Additional Collector in a district.

(2)  AnAdditional Collector shall exercise such powers
and discharge such duties conferred and imposed on a
Collector by or under this Code or by or under any other
enactment for the time being in force, in such cases or class of
cases as the State Government may, by a general order, notify
or as the Collector of the district may, subject to any general
or special restrictions imposed by the State Government, by
an order in writing direct.

(3)  This Code and every other enactment for the time being
in force and any rule made under this Code or any such other
enactment shall, except where expressly directed otherwise,
apply to the Additional Collector, when exercising any powers
or discharging any duties under sub-section (2), as if the were
the Collector of the district.

A Division Bench of this Court in 1988 RN 61 (Shanti Lal Jain Vs.
M.L. Patel)held that under Section 17 of the MPLRC, the appellate powers
of the Collector can be exercised by the Additional Collector. The same is
followed in 1999(1) M.P.L.J. 455 (Kaushal Prasad Kashyap Vs. State of
M.P. and others). It is opined as under:-

“The collector is an holder of an office under the M.P. Land-
Revenue Code and, therefore, recourse can be taken to the
provisions of the Code. Section 16 of the M.P. Land Revenue
Code contains powers to appoint Collector. Section 17 of the
Code provides appointment of 'Additional Collectors' and sub-
section (2) thereof provides that 'Additional Collectors' shall
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exercise such powers and discharge such duties conferred and

imposed on a 'Collector' by or under this Code or under any

other enactment for the time being in force. Sub-section (3)
provides that while so exercising powers under the Code or any

other enactment the 'Additional Collector’ shall be deemed to be
'Collector’. In the notification of delegation the State Government
has delegated the power to the 'Collector’ and the word 'Collector’
has to be understood from the provisions ofthe Code. In relation
to provision of the Code and also inrelation of any other enactment
'Collector’ would include 'Additional Collector’ as provided in
section 17(2), (3) of the Code. It cannot, therefore, be said that
under the notification of delegation the Collector has made any
further delegation itself, the word 'Collector’ would include
'Additional Collector', in accordance with the work distribution
memo, issued under section 17 of the Code.”

(7)  Apart from this, since the SARFAESI Act is a special Act, the judgments
cited by Shri Balwant Singh, leamed counsel for the petitioner, have no application,
which are judgments dealing with different statutory provision.

(8)  As per the aforesaid analysis, it is clear that the contention of the
petitioner that the SARFAESI Act is not applicable is without any foundation
" and basis. Accordingly, it cannot be held that the remedy available under Section
17 of SARFAESI Act cannot be availed by the petitioner. The Allahabad
High Court while considering the analogous provision like Section 17 of
MPLRC in their statute of U.P. Land Revenue Act, 1901 held that Additional
Collector has the same power of Collector to proceed under Section 14 of
the SARFAESI Act. This is held in AIR 2009 ALL 125 (Irshad Husain Vs.
District Magistrate and Ors.). In this view of the matter, I am unable to hold
that the SARFAESI Act is not applicable in the facts and circumstances of the
present case. Accordingly, petitioner has statutory and efficacious remedy to
prefer an appeal under section 17 of the Act. Because of availability of said
remedy, this petition is not entertained. It is made clear that if petitioner prefers
an appeal within 15 days from today, the appellate authority/tribunal shall
consider the appeal of the petitioner on merits and impediment of delay will
not come in the way of the petitioner, Ad-interim order granted by this Court
stands vacated.

Petition stands disposed of. No costs.
Petition disposed of.
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WRIT PETITION
Before Mr. Justice R.S. Jha
W.P.No. 11954/2010 (Jabalpur) decided on 27 November, 2012

VARSHA SANGHI (Dr.) & anr. ...Petitioners
Vs. '
STATE OF M.P. & anr. ...Respondents

Contract - Sale of Flat by Housing Board - Escalation of price
- If Housing Board wishes to increase the price of the flats of the plots
sold by them, it can be done only if the increase can be justified and is
based on actual escalation calculated on the basis of the data disclosed
and available with them - Petitioners directed to make representation
and the Board shall decide the matter in accordance with dictums of
Hon'ble Supreme Court after hearing the parties - Petition disposed
off, {Paras 11 to 13)

F1IeT — YErafor 7se gIoT vde #71.f3wg — a4 s@haddt —
afy wefior e, o &R famg 52 1 qavel @ wde 9 I
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AR oY g $t TY arafde sgicd R amenRa @ - g @+t
gamdeT e @ fag PR fear T siv @sa, wmd @1 R,
AT WAl e P ARUER, ISHER B gs 9 @ gwEn
BT — Aifaer s ’

Cases referred :
N
1996 MPLJ 469, (2011) 11 SCC 13, (2011) 6 SCC 714.

R.K. Sanghi, for the petitioner.
R.K. Samaiya & Shaileridra Samaiya, for the respondent/Housing
Board. '

ORDER

R.S. JHA, J. - The petitioners have filed this petition being aggrieved
by the unprecedented and unreasonable increase in the price of the flat allotted
to the petitioners in Satyamev Jayate Parisar, Tahsil Compound, Jabalpur, by
the respondents.
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2. It is submitted by the learned counsel for the petitioners that the Housing
Board floated a scheme in the name of “Satyamev Jayate Parisar” proposing
to construct and sell three bed room, hall, kitchen and two bedroom, hall,
kitchen flats by notice published in the newspaper, dated 24-4-2004. The
price of the flats wers ranging from Rs. 6.3 lac to 7.90 lac depending upon
their size and floor. It is submitted that pursuant to the advertisement the
petitioners had applied and were allotted a 3 BHK flat in the third floor for
which they had deposited a total sum of Rs. 16.80 lacs till 2004.

3. It is submiited that subsequent to the alloiment of the flats in the year
- 2004 the respondent/Housing Board issued a letter to the petitioners on
18-8-2006 (Annexure P-8) informing them that the price of the flat has been
increased from Rs. 7.90 lacs to Rs. 9.90 lacs and thereafter by letter dated
13-7-2009 to Rs. 16.80 lacs. The petitioners being aggrieved by the aforesaid
notice have filed the present petition.

4. It is submitted by the learned counsel for the petitioners that one flat
has been purchased by them for a cost of Rs. 8 lacs as stated by the respondent/
Board in their advertisement/notice and they had taken a loan in respect of the
aforesaid purchase from various financial institutions. It is stated that the
respondents for a long period of five years did not commence construction of
the flats and in fact recovered the amount towards price of the flats from the
- petitioner even prior to obtaining possession of the land for construction of
the flats. It is submitted that after asking the petitioners to deposit the entire
price the respondents have now arbitrarily and unreasonably increased the
price of the flats, construction of which was commenced by them sometimes
in the year 2009, and while doing so they have included the escalated price of
the cost land whick was given to the S¢ate Government; not disclosed the
. actual escalation in the value of the raw material and the cost of construction;
have added service tax and supervision charges etc. and have also charged
14% interest on the outstanding amount while calculating the price of the flat.

5. It is submitted that the aforesaid increase in the price of the flats by the
respondents is arbitrary and unreasonable and, therefore, deserves to be
quashed as the Housing Board has no right to enhance the price of the flats
without their being any justified reason for the same. In view of the aforesaid
submissions it is prayed that the enhanced demands be quashed and the
respondents be directed to handover possession of the flats to the petitioners
at the price that was originally notified by them.
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6. The respondent/Board, per contra, has filed a return and submitted
that the price that was notified in the initial stage was tentative and was subject
to subsequent escalation in price and, therefore, the claim of the petitioners
that they should be sold the flats and the plots at the initial price that was
notified in the notice itselfis patently unjustified. It is further submitted that the
land in question was given to the Housing Board by the State pursuant to the
MOU that was entered into between the Housing Board and the State on
7-10-2002, however, actual physical possession of the land was givenin the
year 2009 and, therefore, they could not commence construction prior to the
said date. It is submitted that the State has subsequently issued notifications
to the effect that the Housing Board should recover service tax, supervision
charges and other charges and should include the same in the price of the flat
and it is on account of the direction of the State Government that the Housing
Board had included the said amount in the estimated price for which impugned
notices were issued to the petitioners.

7. The respondent/Housing Board also brought on record the fact that
certain other purchasers in the same Satyamev Jayate Parisar had filed writ
petitions before this Court which were registered as W.P.Nos. 9126/2010,
138/2009, 8583/2010 and 3068/2010 and were disposed of by order dated
9-3-2011 in the following terms after holding that the petltloners had no nght
to claim sale of the flats on the notified price :-

“7.  The foundation stone in the case is the advertisement
and the conditions embodied in it which are also reproduced
in Annexure- P/4. On bare perusal of it, this Court finds that
the approximate cost of the flats has been given with a further
condition that it-can be enhanced. Hence, according to me,
nowhere the Housing Board has assured the petitioner that at
a particular price only the flat will be allotted to her. Much
emphasis has been put-forth by learned counsel for petitioner
that at the time of booking the flat, a particular amount was
deposited and lateron some more amount was also deposited
but according to me merely because petitioner submitted an

. application for allotment of a flat and also made certain deposits
" in terms of advertisement and the Scheme (Annexure-P/4) it
would not confer any right in her to ask respondent-Board to
allot the flat at a particular price only. On going through final
allotment letter this Court finds that details are mentioned and
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accordingly enhanced demand has been made from the
petitioner. If the petitioner is not willing to accept the flat at
that cost, certainly she is free to withdraw the amount which
she has deposited alongwith the permissible interest. Apart
from this, on bare perusal of this document, this Court finds
- that in condition No.8 specifically it has been mentioned that if
any dispute would arise it will be subject to decision of
Commissioner Housing Board, Bhopal, which shall be final.

8. For the reasons stated above, I am of the view that
since no right is conferred in petitioner and right from very
beginning the Housing Board is stating that cost of the flat which
is shown only as approximate subject to final allotment, ] am
of the view that if petitioner agrees to get the flat in question
allotted in her name, the demand so made by the Board be
paid. However, if petitioner so advised may submit necessary
dispute before the Commissioner demonstrating each and every
minor details to settle the amount to be paid at a lesser price
and same may be adjusted. If such a dispute is submitted by
the petitioner, the same may be decided by the Commissioner,
M.P. Housing Board, Bhopal sympathetically by paying heed
that proposed allottee belongs to middle class society and they
have to take loan from financial institutions etc. and further
taking into account in the year 2004 (7 years ago) petitioner
applied for allotment of house and they also deposited some
amount. This Court hopes and trusts that if such a dispute is
raised, certainly it would be considered by the authority in
order to reduce the cost of the flat so that the petitioner being
amember of middle class, may afford it. In that situation, the
findings given by this Court may be ignored by the
Commissioner.”

8. It is further stated that the writ appeals (W.A No. 448/2011 and others,
decided by this Court on 26-3-2012) filed against the orders of the learned
single Judge were subsequently withdrawn with liberty to approach the
consumer forum. On the basis of the aforesaid submissions it is submitted that
the petition filed by the petitioners be dismissed.

9. The learned counsel for the petitioners in reply submits that the facts
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of the present petition are distinguishable from the facts of the cases that were
dismissed by the learned single Judge inasmuch as the petitioners in the instant
cases had deposited the entire amount of Rs. 8 lacs and that the decision of
the Division Bench in the case of Nisha Singhai Vs. MP Housing Board,
Bhopal and others, 1996 MPLJ 469 and subsequent decision rendered in
the cases of T.N. Housing Board Vs. Service Authority, (2011) 11 SCC 13
and Karnataka Industrial Areas Development Board Vs. Prakash Dal
Mill, (2011) 6 SCC 714 were not available before the learned single Judge
wherein the Supreme Court has held that the Housing Board does not have
the power to arbitrarily enhance the price of the flats or plots which have
been sold by them without giving any specific data and justified reason for the
increase.

10.  Ihaveheard the learned counsel for the parties at length and perused
the record.

11.  From a perusal of the facts that have been brought on record, the
decisions rendered by the Supreme Court in the cases of T.N. Housing Board
Vs. Service Authority, (2011) 11 SCC13 (supra) and Karnataka Industrial
Areas Development Board Vs. Prakash Dal Mill, (2011) 6 SCC 714 (supra)
and the decision rendered by the Division Bench of this Court the case of
Nisha Singhai Vs. MP Housing Board, Bhopal and others, 1996 MPLJ
469 (supra), it is evident that if the FHousing Board wishes to increase the
price of the flats or the plots sold by them it can do so only if the increase can
be justified and is based on actual escalation calculated on the basis of the
data disclosed and available with them. It is further clear that the Supreme
Court in the cases of T.N.Housing Board (supra) ahd Prakash Dal Mill
(supra) has laid down guidelires on the basis of which escalation of price may
be undertaken by the Housing Board.

12.  Fromaperusal of the documents filed by the respondents it is clear
that the respondent/Board has not undertaken any such exercise and has
arbitrarily increased the value of the flats. .

13.  Inview of the aforesaid facts and circumstances the petition filed by
the petitioners is disposed of with a direction to the effect that the petitioners
shall file a representation before the respondent/authorities raising all issues
before them against the impugned enhancement and on the petitioners' doing
so the respondent/Housing Board shall thereafter examine the matter, hear all
concerned and thereafter decide the matter in accordance with the decisions
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of the Supreme Court rendered in the cases of T.N. Housing Board (supra)
and Prakash Dal Mill (supra) and other decisions of the Supreme Court
keeping in view the guidelines given therein.

14, Itis further held that in case the petitioners are unable to pay the
enhanced price of the flat or are not willing to do so, the Housing Board
would be obliged to return the amount deposited by the petitioners alongwith
interest on the same rate they were charging from the petitioners, The aforesaid
exercise be completed by the Housing Board as expeditiously as possible
preferably within a period of three moaths from the date of filing of the
representation which may be filed by the petitioners alongwith a copy of the
order passed today and a copy of the petition within three weeks of obtaining
the same. Till decision of the respondent/authorities in the matter no coercive
steps shall be taken by the respondents and status quo, as it exists today in
respect of allotment of the flats, shall be maintained by the respondents.

15.  Before parting with the case, I am constrained to observe that the
Housing Board is a body created by the State for the purposes of providing
infrastructure facility and housing accommodation at a reasonable price and
therefore the Housing Board must act reasonably and fairly. It is, however,
observed that unfortunately the Housing Board, in the present case as well as
other cases, takes 6 to 10 years to handover possession of the flats or plots
sold by them and while doing so the price notified by them on the initial date is
usually increased by the Board several fold while making the final allotment by
relying upon the clause regarding tentative valuation of the price as has been
done in the present one. It is observed that the delay in construction and
handing over of the flats usually occurs on account of the fact that the Housing
Board {lcats the scheme and recovers the price or part thereof from the
purchaser without even having obtaining possession of the land on which the
houses or flats have to be constructed as in the present case or on account of
delay in creating the necessary infrastructure and civic facilities as well as
unnecessary and unavoidable administrative procedures and various other
factors. The aforesaid and other reasons for delay can easily be foreseen and
anticipated and can, therefore, be conveniently avoided by Housing Board by
exercise of due diligence thereby avoiding unnecessary complications like
escalation etc. and litigation. In fact, the Housing Board having entered into
this field is bound to undertake the aforesaid exercise and ensure that such
delay is not caused and bona fide purchasers are not unnecessarily harassed. -
It is further observed that the Housing Board must float the scheme after
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having obtained possession of the land on which the construction has to be
made or plots have to be sold and all formalities in that respect are completed
and the infrastructure and other facilities which are required to be provided
are adequately taken care of. It must also ensure that the complex exercise of
determining the price of the plot, house or the flat, as the case may be, is
undertaken prior to floating of the scheme and that the flats/houses are handed
over to the purchasers within two to three years of the floating of the scheme
so that there is very little or no escalation in price and that the purchaser is not
kept in the dark as to the actual price of the flat which he is required to pay so
as to avoid such situations as the present one where the price is increased
two or three times the original price notified and the parties are dragged into
unnecessary litigation.

16.  With the aforesaid directions/observations the petition filed by the
petitioners stands disposed of.

Petition disposed of.

LL.R. [2012] M.P, 3001
WRIT PETITION
Before Mr. Justice R.S. Jha
W.P.No. 2091/2008 (Jabalpur) decided on 29 November, 2012

HANSRAIJ SINGH & ors. ...Petitioners
Vs.
STATE OF M.P. & ors. ...Respondents

Constitution - Articles 341 & 342 - Caste Certificate - Migration
of persons - Father of petitioners belongs to Chamar caste and was
resident of U.P. - Petitioners were born and brought up in Madhya Pradesh
- Chamar caste is notified as S.C. in U.P. as well as in M.P. - Petitioners
not entitled to enjoy same privilege and benefits of State of Uttar Pradesh

- Cancellation of their caste certificate by High Power State Level

Committee proper - However, a limited relief of protection of their
professional degrees is granted - Petition disposed off.(Paras 11 to 14)
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Cases referred :

AIR 1995 SC 94, (1994) 5 SCC 244, (1990) 3 SCC 130, 2007(3)
MPLIJ 1.

Devendra Gangrade, for the petitioners.
Puneet Shroti, P.L. for the respondent;State.

ORDER

R.S. Jna, J. - The petitioners have filed this petition being aggrieved
by order dated 3.7.2006 passed by the High Power State Level Committee
for screening of caste certificates wherein it has directed to initiate proceedings
against the petitioners for cancellation of their caste certificates.

2. The brief facts, leading to the filing of the present petition, are that the

petitioners are the children of Late Shri Ram Singh, who undisputedly was a resident -

of Uttar Pradesh. It is also undisputed that he belonged to the Chamar Caste
which was notified as a Scheduled Caste in the Presidential notification issued
under Article 341 of the Constitution of India for the State of Uttar Pradesh.

It is stated that the petitioners' father was working as a Train Examiner
with the railways and was posted at Jabalpur wherein the petitioner no.1 was
born on 11.4.1961 and the petitioner no.2 was born on 16.2.1973 while the
petitioner no.3 was born on 27.6.1975 at Katni. On the basis of the entries in
the service record of the petitioners' father the petitioners obtained caste
certificates from the authority in the State of MLP.

On the basis of the caste certificates, the petitioner no.1 got admission
in the Medical College as a Scheduled Caste candidate and has obtained
M.B.B.S Degree from Rani Durgavati Vishwa Vidyalaya, Jabalpur; the
petitioner no.2 has obtained a Bachelor of Engineering Degree as a Scheduled
Caste candidate from Awdhesh Pratap Singh Vishwa Vidyalaya, Rewa; and
the petitioner no.3 has obtained a Bachelor of Engineering Degree as a
Scheduled Caste candidate from Vikram University, Ujjain.

3. It is submitted by the learned counsel for the petitioners that as the
petitioners were born and brought up in the State of M.P and as their father
belonged to the Chamar, Scheduled Caste category, which was notified as

]
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such in the State of U.P. and as the same is also notified as a Scheduled Caste
in the State of M.P., therefore, the petitioners are entitled to enjoy all rights,
benefits and privileges available to Chamar, Scheduled Caste, notified in the
State of M.P. It is stated that some persons made a complaint against the
caste certificate issued to the petitioners before the Director General of Police,
Madhya Pradesh, who referred the complaint on 17.2.2003 to the competent .
authority for enquiry and at the same time an offence was also registered
against the petitioners at Bhopal.

4. It is stated that as the petitioners' father was alive at the relevant point
of time, a show cause notice was issued to him and he had filed a detailed
reply specifically stating therein that the petitioners' father belonged to the
Chamar caste which was notified as Scheduled Caste in the State of U.P.;
that he had migrated thereafter to the State of M.P,; that all the three children
were born to him in the State of M.P and as the Chamar caste was also
notified as a Scheduled Caste in the State of M.P., therefore, there was no
illegality or fraud committed by the petitioners in obtaining the caste certificate.

5. It is stated that the matter was ultimately taken up by the High Power
State Level Committee constituted for making enquiries into such complaints,
pursuant to the decision of the Supreme Court rendered in the case of Kumari
Madhuri Patil and Another vs. Addl. Commissioner, Tribal Development
and Others, AIR 1995 SC 94, which issued notices to the petitioners who
appeared before the Committee and also got their statements recorded before
it again reiterating the stand that they had taken before the authorities and
supported the same with documents. The petitioners also brought to the notice
of the authorities the old circulars of the State of M.P dated 4.5.1987 and the
circular dated 1 4.1998 issued by the Government of India wherein benefit to
migrated Scheduled Caste persons was given by the State as well as the
Union.

6. The petitioners have also brought on record and has relied upon the
circular issued by the Union of India dated 16.3.2000 whereby the previous
circular dated 1.4.1998 has been withdrawn prospectively and another circular
issued on 30.8.2006 specifying the definition of domicile resident of the State
of M.P. and has contended that no fraud or illegality was committed by the
petitioners and that the caste certificates issued to the petitioners were in
accordance with law.

7. It is submitted that the High Power State Level Committee, after
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considering the submissions of the petitioners, passed the impugned order on
the basis of the undisputed fact that the petitioners' father was a Scheduled
Caste of the State of U.P.; that he migrated to the State of M.P.; and that as
the petitioners were not persons belonging to the Chamar, Scheduled Caste,
notified in the State of M.P. but were persons belonging to the Chamar,
Scheduled Caste, notified in the State of U.P, therefore, they were not entitled
to the benefit of reservation in the State of M.P. On the basis of the aforesaid
conclusion, the High Power State Level Committee cancelled the caste
certificates dated 12.2.1994, 8.4.1994 and 12.5.2000 issued to the petitioners
by the Collector and Tehsildar, Jabalpur.

8. On the basis of the aforesaid submission, it is submitted by the learned
counsel for the petitioners that the impugned order passed by the High Power
State Level Committee deserves to be set aside as the petitioners undisputedly
belong to the Scheduled Caste Category and were born in the State of M.P
and are therefore, entitled to all the benefits available to Chamar, Scheduled
Caste, in the State of M.P.

9. The learned Govt. Advocate appearing for the respondent/State, has
submitted that no fault can be found nor is any infirmity discernable in the
impugned order passed by the High Power State Level Committee, cancelling
the caste certificate of the petitioners, as it is an admitted fact that the petitioners'
father was an original resident of the State of U.P and has migrated to the
State of M.P.

10.  Theonlyissueraised by the petitioner before this Court is as to whether
a person who belongs to a Scheduled Caste category notified in one State is
entitled to the same status and privileges on his migration to another State
- where the same caste has been separately notified.

11.  Theaforesaid issue raised by the petitioners stands conclusively decided
by the Constitution Bench of the Supreme Court in the case of Action
Committee onlssue of Caste Certificate to Scheduled Castes and
Scheduled Tribes in the State of Maharashtra and Another vs. Union of
India and Another, (1994) 5 SCC 244, wherein the same issue, as raised by
the petitioners, was considered and decided against the petitioners and it was
held as follows in para-16:-

“16. We may add that considerations for specifying a
particular caste or tribe or class for inclusion in the list of
Scheduled Castes/Schedule Tribes or backward classes in a



LL.R.[2012]M.P. Hansraj Singh Vs. State of M.P. 3005

given State would depend on the nature and extent of
disadvantages and social hardships suffered by that caste, tribe
or class in that State which may be totally non est in another
State to which persons belonging thereto may migrate.
Coincidentally it may be that a caste or tribe bearing the same
nomenclature is specified in two States but the considerations
on the basis of which they have been specified may be totally
different. So also the degree of disadvantages of various
elements which constitute the input for specification may also
be totally different. Therefore, merely because a given caste is
specified in State A as a Scheduled Caste does not necessarily
mean that if there be another caste bearing the same
nomenclature in another State the person belonging to the
former would be entitled to the rights, privileges and benefits
admissible to a member of the Scheduled Caste of the latter
State "for the purposes of this Constitution”. This is an aspect
which has to be kept in mind and which was very much in the
minds of the Constitution-makers as is evident from the choice
of language of Articles 341 and 342 of the Constitution. That
is why in answer to a question by Mr Jaipal Singh, Dr
Ambedkar answered as under:

"He asked me another question and it was this.
Supposing a member of a Scheduled Tribe living in a
tribal area migrates to another part of the territory of
India, which is outside both the scheduled area and the
tribal area, will he be able to claim from the local
Government, within whose jurisdiction he may oe
residing the same privileges which he would be entitled
to when he is residing within the scheduled area or within
the tribal area? It is a difficult question for me to answer.
If that matter is agitated in quarters where a decision on
amatter like this would lie, we would certainly be able
to give some answer to the question in the form of some
clause in this Constitution. But so far as the present
Constitution stands, a member of a Scheduled Tribe
going outside the scheduled area or tribal area would
certainly not be entitled to carry with him the privileges
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that he is entitled to when he is residing in a scheduled
area or a tribal area. So far as I can see, it will be
practicably impossible to enforce the provisions that
apply to tribal areas or scheduled areas, in areas other
than those which are covered by them.......”

Relying on this statement the Constitution Bench ruled that the

petitioner was not entitled to admission to the medical college

on the basis that he belonged to a Scheduled Tribe in the State

of his origin.”
12.  Itis also apparent from a perusal of the order passed by the High
Power State Level Committee that the aforesaid committee has also taken
into consideration the aforesaid decision of the Supreme Court as well as the
decision in the case of Marri Chandra Shekhar Rao vs. Dean, Seth G S.
Medical College & Ors., (1990) 3 SCC 130 and the subsequent circulars
and clarifications issued by the Union of India and the State of M.P.

13.  Inviewofthe aforesaid, I find no illegality or infirmity in the impugned
order passed by the High Power State Level Committee which is in consonance
with the Jaw laid down by the Constitutional Bench of the Supreme Court in
the case of dction Committee on Issue of Caste Certificate (supra) and the
same is hereby affirmed.

14. It is, however, observed that the petitioners, on the basis of the
certificates issued to them have completed their studies and have been granted
M.B.B.S and Engineering Degrees and, therefore, while upholding the order
passed by the High Power State Level Committee cancelling the caste
certificates issued to the petitioners, a limited relief of protection of their
professional degrees is granted to them in view of the decision of the Supreme
Court in the case of ddditional General Manager, Human Resource, BHEL
Ltd vs. Suresh Ramkrishna Burde, 2007 (3) MPLJ 1, with a rider and
clarification that henceforth in future the petitioners shall not claim any benefit
‘on the basis of their caste by projecting themselves to be persons belonging to
the Scheduled Caste Category.

15.  With the aforesaid observation, the petition filed by the petitioners stands
disposed of. In the facts of the case there shall be no orders as to costs.

Petition disposed of.
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WRIT PETITION
Before Mr. S.A. Bobde, Chief Justice & M. Justice Alok Aradhe
W.P.No. 6858/2012 (Cri.) (Jabalpur) decided on 3 December, 2012

MOHAMMAD SARTAJ ...Petitioner
Vs. ' '
STATE OF M.P. & ors. ...Respondents

National Security Act (65 of 1980), Section 3(2) - Preventive
Detention - Delay in execution of order of detention - Residential
address given by petitioner not controverted by Police - Delay of four
years and seven months in executing the order of detention not
explained - Order of detention liable to be quashed as respondents
have failed to offer any satisfactory explanation for non-execution of
order of detention - Petition allowed. (Para 8)
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Cases referred :

1987(2) Crimes 892, (2007) 2 SCC 777, 2003(3) MPHT 528, AIR
1990 SC 220, (2012) 7 SCC 499, (2012) 8 SCC 233, (2007) 9 SCC 28.

Ahadulla Usmani, for the petitioner.
Prashant Singh, AddL.A.G. for the respondents.

ORDER

The  Order of the Court was delivered by
ALOK ARADHE, J. - In this writ petition, the petitioner has challenged the
validity of the order dated 16.8.2007 passed by the District Magistrate,
Jabalpur by which the petitioner has been detained under Section 3(2) of the
National Security Act (hereinafter referred to as 'the Act') as well as the
order dated 3.5.2012 by which the representation preferred by him against
the order of detention has been rejected by the State Government.
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2. Facts leading to filing of the writ petition briefly stated are that the
Superintendent of Police, Jabalpur vide memo dated 10.8.2007 informed the
District Magistrate, J abalpur about the criminal activities and involvement of
the petitioner in several criminal cases which according to the Superintendent
of Police were prejudicial to the public order. It was mentioned in the aforesaid
memorandum that the petitioner is a habitual offender and has become member
of communal organisation namely “SIMT”. It was further stated that on account
of activities of the petitioner, there is an atmosphere of fear in the locality and
the petitioner being the habitual offender, commits the offences publicly which
has affected the public order. It was also stated that petitioner is involved in
criminal activitiés since 2002 and various offences have been registered against
him which were mentioned in the memorandum. The District Magistrate on
being satisfied with the material produced before him, came to the conclusion
that the activities of the petitioner were prejudicial to the public order.
Accordingly, an order of detention dated 16.8.2007 was passed. Itis the
case of the petitioner that he learnt about the order of detention some time in
the month of November, 2011. He therefore approached this Court by filing
awrit petition namely W.P. No.21227/2011 for quashing the order of detention
at the pre-execution stage. This Court vide order dated 23.1.2012 inter-alia
held that since the petitioner has not surrendered and therefore the grounds of
detention have not been served upon him. In the absence of grounds of
detention, it is not possible to adjudicate the validity of the order of detention.
Accordingly, the writ petition was dismissed with liberty to the petitioner to
file a fresh writ petition after obtaining the grounds of detention. Thereafter,
the petitioner was arrested on 17.3.2012. Being aggrieved by the order of
detention, the petitioner submitted a representation on 29.3.2012, which was
rejected by the State Government vide order dated 3.5 .2012. In the aforesaid
factual background, the petitioner has approached this Court.

3. Learned counsel for the petitioner submitted that the petitioner resides
in front of police station, Badi Omti and was not absconding. Even assuming
that the petitioner was absconding, the procedure prescribed under Section 7
of the Act in relation to absconding persons ought to have been resorted to by
the respondents. It was further submitted that the order of detention has lost
its significance due to efflux of time, as the object of the preventive detention
is to prevent a person in anticipation in doing an illegal activity prejudicial to
public order. It was further urged that the petitioner was arrested after a
period of four years and seven months from the date of passing of the order of
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detention under the Act, It was further submitted that grounds of detention
were not supplied to the petitioner and therefore, the petitioner was deprived
of an opportunity to make an effective representation against the order of
detention which constitutes violation of Article 22(5) of the Constitution of
India as well as Section 8 of the Act. In support of his submissions, learned
counsel for the petitioner has placed reliance on decisions of the Supreme
Court in Fazal Ghosi Vs. State of U.P. and others, 1987(2) Crimes 892,
Alpesh Navinchandra Shah Vs. State of Maharashtra and others, (2007)
2 S8SCC 777 as well as a decision of this Court in Ravi Tiwari and another
Vs. Union of India and others, 2003(3) MPHT 528 (DB).

4. On the other hand, learned Additional Advocate General for the

respondents while opposing the submissions made by learned counsel for the

petitioner submitted that the grounds of detention were supplied to the

petitioner on 21.3.2012. While inviting the attention of this Court to para 9

of the return as well as para 7 of the additional return, it was submitted that

though warrant of arrest was issued against the petitioner on 16.8.2007, but

the same could not be executed upon him as he was given unlawful protection

by his father namely Haji Abdul Rajjak. The Police authorities made all possible

efforts to arrest the petitioner but since the petitioner was given protection by

his father, therefore, the warrant of arrest could not be executed on the

petitioner. It was further submitted that the order of detention dated

17.3.2012 was passed against the father of the petitioner and he was arrested
on 17.3.2012 and immediately thereafter, on 18.3.2012, the petitioner was

also arrested. While inviting the attention of this Court to the ground No.6

mentioned in the grounds of attention, it was pointed out that the petitioner
along with several other persons belonging to a particular community entered
into the premises of Central Jail, Jabalpur on 7.8.2007 at 9:30 a.m. and aired
the rumour that holy book, namely, ‘Kuran-a-Sharif’ was torn by persons
belonging to other community. It was also submitted that the petitioner and
his other associates raised provoking slogans as a result of which huge mob.
gathered at the spot and the mob forcibly attempted to enter into the premises
of Collectorate, Jabalpur.

5. Thereafter again on the same day, between 5:45 p.m. to 6 p.m. the
petitioner and other accused persons proceeded with the mob of a particular
community to the office of the Superintendent of Police, Jabalpur and raised
provoking slogans against the other community and pelted stones on the
government vehicles and the government employees and passersby. Such
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criminal acts of the petitioner seriously disturbed the even tempo of life. It
was further submitted that the petitioner and his associates provoked the
communal feelings and caused loss to government property in broad day light
at public places and, therefore, the activities of the petitioner were prejudice
to public order and the order of detention has rightly been passed against him.
In support of his submissions, learned Additional Advocate General has placed
reliance on decision of Supreme Court in Shafig Ahmad Vs. District
Magistrate, Meerut and others, AIR 1990 SC 220.

6. We have considered the submissions made on both sides. We have
carefully perused the grounds of detention. The ground numbers 6 and 7
mentioned in the grounds of detention clearly show that the activities of the
petitioner were prejudicial to public order. However, the concept of preventive
detention is to prevent a person concerned in anticipation of doing an illegal
activity prejudicial to public order. [See: Dropati Devi and another v. Union
of India and Others, (2012) 7 SCC 499] In Saeed Zakir Hussain Malik v.

State of Maharashtra and Others, (2012) 8 SCC 233 the Supreme Court
has held that if the detenu is absconding there has to be material on record to
show that sincere effort was made to apprehend him. It has also been held
that if no satisfactory explanation is furnished for inordinate delay in execution
of order of detention, the order of detention stands vitiated by reason of non-
execution thereof within the reasonable time. In Shafiq Ahmad supra, also
the Supreme Court has held that if there is delay in arresting the detenu pursuant
to an order of detention, the delay has to be satisfactorily explained. In the
absence of any satisfactory and cogent explanation for delay in arresting the
detenu, the detention would be vitiated in law. Similarly, in Mukesh Tikaji
Bora Vs. Union of India and others, (2007) 9 SCC 28, it has been held that
if there is a delay in execution, the material has to be placed on record to
show that all possible efforts were made to take the detenu into custody, but
he successfully managed to evade.

7. In the backdrop of aforesaid well settled legal position, we may examine
the explanation which has been furnished on behalf of the respondents for the
delay in executing the order of detention. The relevant extract of paragraph 9
of the return reads as under:-

“That the order although passed in the year 2007 but could
not be served upon the petitioner as he was absconding and
was not traceable. The Police authorities despite their sincere

A
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endeavour failed to locate him so as to execute the order of
the District Magistrate but not executing the order at that time
when it was passed and it could be executed only after arrest
of petitioner in the year 2012, the delay in execution cannot
be a ground for declaring the order vitiated or invalid.”

Paragraph 7 of the additional return reads as under:-

“That the warrant of arrest was issued against the petitioner
on 16.8.2007 but the same could not be executed against the
petitioner as he was given unlawful protection by his father
namely Haji Abdul Rajjak. The police authorities have initiated
all possible efforts to arrest the petitioner but he was harbored
by his father. On various occasions, the police conducted
search and various effective steps were taken by the warrant .
of arrest issued on 16.8.2007 could not be executed. It is
respectfully submitted that Crime No.490/2011 relating to
offences punishable under Section 212 and 216 of Indian Penal
Code was registered against father of petitioner namely Haji
Abdul Rajjak at Police Station Omti, Jabalpur. It is humbly
submitted that even father of petitioner has been detained under
Act, 1980 in pursuance to the order of detention dated
17.3.2012. When father of petitioner was arrested on
17.3.2012 immediately thereafter within 24 hourse on
18.3.2012 petitioner was also arrested by Police Station,
Kareli, District Narsinghpur and long awaited warrant of arrest
could be executed against the petitioner.”

8. Apparently, the activities of the petitioner were prejudicial to public
order. The petitioner in the writ petition has disclosed his address as resident
of in front of Badi Omti Police Station, Jabalpur which has not been
controverted on behalf of the respondents. We are rather shocked and
surprised to note that no effective steps were taken by the respondents for
executing the order of detention for a long period of four years and seven
months. The inordinate delay in execution of the order of detention is obviously
for extraneous reasons which are easy to infer but difficult to understand.
The conduct of the police authorities compels us to infer that in fact the police
officers were acting in hand and glaves with the petitioner and were protecting
him rather than his father. The inordinate delay of four years and seven months
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in executing the order of detention has not been explained inasmuch as, no
details of the attempts madé by the Police authorities to arrest the petitioner
have been disclosed either in the return or in the additional return. The return
as well as additional return is conspicuously silent as to why the procedure
prescribed under Section 7 of the Act was not resorted to. We are conscious
of the fact that the Division Bench of this Court has upheld the order of detention
which was passed against the father of the petitioner in W.P. No.4551/2012.
However, in the case of the father of the petitioner, there was no delay in
executing the order of detention. The order of detention against the father of
the petitioner was passed on 17.3.2012 and the same day the father of the
petitioner was arrested whereas in the case of the petitioner, as stated supra,
there is inordinate delay. We are, therefore, left with no option but to hold
that the order of detention is vitiated in law only on the ground of delay in
executing the order of detention as the respondents have failed to offer any
satisfactory explanation for non-execution of the order of detention for a long
period of four years and seven months. In the facts of the case, if the order of
detention is upheld, it would be against the object of preventive detention.

9. In the result, the writ petition is allowed. The order of detention dated
16.8.2007 and the order dated 3.5.2012 are hereby quashed. If the petitioner's
detention is not required in any other case, he be set at liberty forthwith. The
rule is made absolute in terms of paragraph 7.1 of the writ petition.

Petition allowed.
L.L.R. [2012] M.P, 3012
WRIT PETITION

Before Mr. Justice Ajit Singh & Mr. Justice Sanjay Yadav
W.P.No. 10259/2009(S) (Jabalpur) decided on 5 December, 2012

UNION OF INDIA & ors. ...Petitioners
Vs.
SHRIBABA SINGH ...Respondent

Central Civil Services (Pension) Rules, 1972, Rule 54(6)(iv) -
Major son suffering from disability - Family Pension - Respondent
claimed family pension being 40% disabled - Held - Merely because a
person may earn his livelihood even with physical limitation cannot be
construed in the given case rendering the respondent ineligible for
family pension. _ (Para 15)
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Cases referred :

(1990) 2 SCC 48, (1980) 2 SCC 752, (1984) 3 SCC 161, (2004) 6
SC 440, (2002) 1 SCC 633, (2001) 4 SCC 9: 2001 SCC (CRI) 652.

S.A. Dharmadhikari, for the petitioners.

R.Gupta, for the respondent.

ORDER

The  Order of the court was delivered by :
SanNJay, Yapav J. - Order dated 8.9.2009 passed by the Central
Administrative Tribunal, Jabalpur, Bench Jabalpur in O.A. No.186/2009 is
being assailed vide this petition under Article 227 of the Constitution of-
India. By impugned order the Tribunal while allowing Original Application
has directed the petitioners herein to issue appropriate orders in favour of
respondent/applicant, granting him Family Pension in terms of Rule 54(6)
(iv) of Central Civil Services (Pension) Rules, 1972 (hereinafter to be referred
to as Rules of 1972),

2. The original application intumn was directed against the communication
dated 9.1.2009, whereby, General Manager (Administration) Ordnance
Factory, Khamaria, informed respondent applicant the decision rendered
by the Board constituted to assess the earning capacity of his livelihood in
furtherance to an order passed in O.A. No.123/2008 and as contemplated
under Rule 54(6) (iv) of 1972 Rules. The Board assessed him having
capacity to earn his livelihood. Accordingly, his claim for grant of family
pension was declined. .‘

3. The Family Pension was claimed by the petitioner, in lieu of death of
his father, Dashrath Singh, who retired as Charge manII, Ordnance Factory
Khamaria on attaining the age of Superannuation on 31.5.1980 died on
1.2.2004, on the strength of Rule 54 (6) (iv) of 1972 Rules, he being 40 %
disabled and a bachelor.
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4. Respondent preferred two original applications: Q.A. No0.228/2007
and O.A.No.123/2008 besides a contempt petition No.35/2007, before
filing O.A. No.186/2009.

5. Original Application No.228/2007 was disposed of on 10.4.2007
with the direction to respondents to consider the claim and pass a reasoned
and speaking order. In course of its implementation petitioner, employer, by
order dated 18.12.2007 rejected the claim on the ground that the respondent
applicant failed to produce certificate from the Civil Surgeon inrelation to
his capacity to earn livelihood. This order was questioned in O.A. No.123/
2008 wherein by order dated 7.11.2008 the Tribunal quashed the order
dated 18.12.2007, with a direction to employer Petitioner to consider
respondent applicant's medical certificate issued by the District Medical
Board, Victoria (S.G.D) Hospital, Jabalpur. In compliance to said direction,
General Manager Ordnance Factory Khamaria referred the matterto a
Board comprising of Principal Medical Officer of the Factory Hospital
and a Senior Class I Officer to asses and find out for his own satisfaction as
to whether the handicap of'the respondent applicant is of such nature so as
to prevent him from earning his livelihood. This direction was despite of the
fact that a duly constituted District Medical Board has assessed him 40%
disabled suffering from PPRP (Rt) LLR [paraplagia of Right Lower Limb
which as per Mosbys' Medical Dictionary,1999 means*An abnormal condition
characterized by motor or sensory loss in lower limbs. This condition may or
may not involve the back and abdominal muscles and may cause either complete
or incomplete paralysis].

6. Be that as it may. The Competent Authority after considering the
report from the said Board declined to grant Family Pension to respondent/
Applicant holding that he does not suffer from any disorder or disability of
mind or physically crippled or disabled which would prevent him from
earning his livelihood. Upon challenge the Tribunal on the basis of rival
submission and taking into consideration the fact that the Board constituted
by General Manager, Ordnance Factory Khamaria comprising of Principal
" Medical Officer cannotbe treated to bethe Medical Officer “Medical
Officer not below the rank of a Civil Surgeon” and placing reliance on
Section 2(p) of Person with Disability (Equal Opportunity Protection of
Right and Full Participation) Act, 1995; wherein, the medical authority has
been defined to be ahospital orinstitution specified for the purpose of Act
by notification by appropriate authority set aside the order passed by the
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Competent Authority; whereby, respondent applicant was declined the
benefit of Family Pension with a direction to the authorities to grant the
family pension.

7. Tribunal observed:

“9. It is undisputed fact that applicant had produced
medical certificate issued by the District Medical Board
comprising of three senior specialists of their respective field
including Orthopedic specialist, MHO, RMO acting as -
Member & President of District Invaliding & Medical Board,
Jabalpur, M.P., certifying that as per 1995 Act his physical
disability is 40% and he suffers from “PPRP ® LL.R stands
for right leg “LL” stands for lower limb. Ex facie said certificate,
issued by competent authority under the 1995 Act can not be
either ignored or circumvented by constituting the so called
medical board of factory hospital. Further more, the Board
constituted by respondent no.2 consisting of only one person
from medical field and other belonging to administrative side.
Could such board's recommendation over-ride, nullify and
- erase the effect, findings & importance of three top most senior
medical officers constituting the Board formed under the Act
of Parliament, namely 1995 Act. As noticed hereinabove,
repeatedly it has been urged by the respondents that said
medical board was constituted to assess: “his capacity or
otherwise of earning livelihood”. In our considered view
bare perusal of Rule 54(6)(iv) ibid extracted hereinabove,
would reveal that the mandate of said rules ir that the
appointing authority should satisfy that the handicap is of such
a nature so as to prevent from his earning or livelihood. Further
requirement of the rule is that a certificate has to be obtained
from a medical officer not below the rank of “Civil Surgeon™.
It is not the case of the respondents that Principal Medical
Officer of the factory hospital has been declared & notified as
“Civil Surgeon” under the aforesaid rules or 1995 Act. Similarly
mandate of said rule is what has to be satisfied is that the
person is handicap. The conclusion derived by respondent no.2
that “he is capable of earning his livelihood if he takes normal
initiative” is based on hypothesis, mere surmises and
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conjectures. Whether respondent no.2 examined applicant's
educational qualification, physical strength, age and other
relevant factors to conclude that he had earning capacity “if he
takes normal initiative”. Apart from conveying that he is capable
of earning livelihood, what were the basis & factors which led
to this decision has not been slightly indicated & revealed. If
he was able to walk without support few yards, for a short
duration, could it be construed that he is physically able to
bear the strain and stress of a regular job even of mean nature.
As far as capacity to eamn livelihood is concerned, does it mean
he should adopt means of begging in streets? The family pension
being a welfare scheme has to be construed liberally and not
in pedantic manner. The welfare State is required to adopt an

- approach which advances the welfare of the people and not

otherwise, which is ex-facie retrograde.

10.  Respondent no. 2 while arriving aforesaid conclusion
had been influenced by the so called medical board constituted
by it which is a nullity in the eyes of low. Aforesaid rule 54(6)Xiv)
did not empower & authorize it to constitute such a medical
board and to be guided by its recommendations. Rather the
mandate of the rule is fo decide further course of action based
upon medical certificate issued by the medical officer not below
the rank of Civil Surgeon,

12. Further more it is not the specific stand of the
respondent that the Principal Medical Officer of Factory
hospital is either Civil Surgeon ot “medical authority” within
the meaning of Section 2(p) of the 1995 Act specified for the
purposes of said Act. The stand of the respondents noticed
hereinabove would bring it out, without any vagueness that
respondent no.2 who was to act independently, acted at the
behest and recommendations of so called board and therefore
such a decision following aforesaid judgment can not be
approved in law.

14.  The 1995 Act, was formulated as the India was a
signatory to Proclamation adopted on the Full Participation &

" Equality of People with Disability in the Asian & Pacific Region,

@
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to remove any discrimination against persons with disability in
the sharing of development benefits, to counteract any situation
of the abuse & the exploitation of persons with disabilities as

~ well as to make special provision for the integration of such

persons into the social main stream. It is admitted fact the
applicant, by a competent medical board under the aforesaid
Acthas been declared physically disabled to the extent of 40%.
Therefore, respondent no.2 being a functionary of the welfare
state was expected to act in furtherance of the object of the
Act and not to create a situation where he could have been
abused & exploited because of disability. Respondent no.2
was expected to deal the applicant with sympathy & humane
consideration but it acted in otherwise in complete derogation
& negation of the mandate of aforesaid Act. In Management
of M/s Nally Bharat Engineering Co. Ltd Vs. State of Bihar
& Ors, (1990) 2 SCC 48 Hon'ble Supreme Court has
emphasized and explained as under:

“20. e sate e Fairness, in our opinion, is
a fundamental principle of good administration. Itis a rule to
ensure the vast power in the modern state is not abused but
properly exercised. The State power is used for proper and
not for improper purposes. The authority is not misguided by
extraneous or irrelevant consideration. Fairness is also a
principle to ensure that statutory authority arrives ata
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just decision either in promoting the interest or affecting -

the rights of persons. To use the time hallowed phrase “that
justice should not only be done but be seen to be done”
is the essence of fairness equally applicable to administrative
authorities. Fairness is thus a prime test for proper and
good administration.” :

(emphasis supplied)

We may also note that in (1980) 2 SCC 752 Charles
K.Skaria and others Vs. Dr. C.Mathew and others, (vide
para 23) it was observed that “we are aware that when a
statute vests a public power and conditions the manner of
exerciese of that power then the law insists on that mode of



3018 Union of India Vs. Shri Baba Singh (DB) IL.L.R.J2012]M.P.

exercise alone”. To similar effect observations were made in
(1984) 3 SCC 161 (vide para 58) Bandhua Mukti Morcha
Vs. Union of India and others, which read thus: “If there is
a statute prescribing a judicial procedure governing the
particular case the Court must follow such procedure. It is not
open to the Court to bypass the statute and evolve a different
procedure at variance with it”. Further more in (2004) 6 SC
440 (vide para 29) Captain Sube Singh and others Vs. Lt.
Governor of Delhi and others, observed as follows:

“29.In CIT Vs. Anjum M.H. Ghaswala, (2002) 1 SCC 633
a Constitution Bench of this Court reaffirmed the general rule
that when a statute vests certain power in an authority to
be exercised in a particular manner then the said
authority has to exercise it only in the manner provided
in the statute itself {See also in this connection Dhanajaya

. Reddy v. State of Karanataka, (2001) 4 SCC 9: 2001 SCC
(Cri) 652}. The statute in question requires the authority to
act in accordance with the rules for variation of the conditions
attached to the permit. In our view, it is not permissible to the
State Government to purport to alter these conditions by issuing
a nottfication under Section 67(1)(d) read with sub-clause (1)
thereof”.

(emphasis supplied)

15. Aforesaid law, in the present case has been violated with
impunity. The respondent no.2 has neither acted fairly nor
promoted the interest of the applicant; rather respondent no.2
was misguided by extraneous & irrelevant consideration. No
fairness was shown at any stage. Instead of acting with
sympathetic consideration and promoting interest of physically
disabled person, it acted in a total superficial manner and
circumvented mandate of rule by adopting an approach as if
he was competent to change & amend the rule and implicitly
laid down a new procedure simply to oust a disabled of some
legally due benefits duly recognized by the statute. Instead of
acting justly, it adopted defiant approach. The respondent's
action is not wedded to the rule of law and is totally allergic to
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fairness in action. The duty cast upon respondent no.2 was to
act fairly, impartially and reaspnably and not unfairly or unjustly.
Following such a course of in effect amounts to amending the
statutory rules by an executive order and ignoring the mandate
of valid statutory rules.”

8. .Question is whether the Tribunal is justified in giving wide and expanded
meaning to the provision contained in Rule 54 (6) (iv) of 1972 and whether
the certificate issued by the District Invaliding and Medical Board satisfy
the condition precedent for grant of family pension.

9. Rule 54 of 1972 Rules, relates to provision regarding Family .Pension,
brought in vogue since 1.1.1964.

10.  Sub-Rule (6) provides for the period for which Family Pension is
payable. In case of widow or widower, upto the date of death or remarriage,
whichever is earlier [54) (6) (1)]. In the case of son, until he attains the age of
twenty five years, [54) (6) (ii)]. In the case of an unmarried daughter, until she
attains the age of 25 years or until she gets married, whichever is earlier [54)
(6) (iii)].

11. Exception however, has been carved out by way of proviso, which
stipulates that if the son or daughter of a Government Servant is suffering
from any disorder or disability of mind including mental retarded or is physically
crippled, or disabled so as to render him or her unable to earn a living even
after attaining the age of 25 years the farhily'pension shall be payable to such
son or daughter for life. The proviso has been subjected to certain conditions.

12, Inthe present case Clause (iv) is relevant, which stipulates:

*(iv) before allowing the family pension for life to any
such son or daughter, the Appointing Authority shall satisfy
that the handicap is of such a nature so as to prevent him or
her from earning his or her livelihood and the same shall be
evidenced by a certificate obtained from a medical officer not
below the rank of a Civil Surgeon setting out, as far as possible,
the exact mental or physical condition of the child.”

13.  Rule 54 of 1972 Rules since deals with Family Pension, it aims to
achieve the benefit to the categories of person mention therein. The exception
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carved out by virtue of proviso aims at expanding the applicability of Rule 54.
In other words, subject to conditions being fulfilled, the proviso brings, within
the ambit of Family Pension even the sons and daughters having crossed 25
years of age. The provision being beneficial in nature its operation cannot be
curtailed by construing it narrowly. If narrowly construed the purpose for
which it is introduced will reduce to futility. (Please See: The Chairman
Board of Mining Examination and Chief Inspector of Mines and another
V. Ramjee: AIR 1977 SC 965 page 968; Principles of Statutory
Interpretation: Justice G.D.Singh : 13th Edn: Chapter I Synopsis 2 page
18).The expression”the handicap is of such a nature- so as to prevent him
or her from earning his or her livelihood”, is therefore not to be construed
strictly to mean that since any one can earn his livelihood and therefore even
a handicap person can also earn his livelihood. But itisto be seen from
the angle of such handicapped person who has been dependant as his
capacity to earn by himself has depleted because of being handicapped.

14.  True itis that, the disability must be such that substantially limitsa
major life activity such as carrying for oneself, working or having sensory
functions. In the case athand, asapparent from clause (iv) of provisoto
- sub Rule (6) of Rule 54 of Rules 1972 it is not sufficient alone that the
handicap is of such anature so asto prevent himorher from earning his
or her livelihood, itis imperative thatsuchanature shall be“evidenced by
acertificate obtained from a medical officer not below the rank of a Civil
Surgeon to the effect that he or she continues to suffer from disorder or
disability of mind or continues to be physically crippled or disabled.”

15.  Apparent itis from the material on record that the General Manager
Ordnance Factory Khamaria, despite the petitioner being in possession of
the Certificate issued by District Invaliding and Medical Board, comprising
of Orthopedics Specialist determining the petitioner suffering from PPRP
(Rt) L.L (which certified “Bharat Sarkar , Samaj Kalyan Mantralaya Ke
Adesh Krammank 4-2/83 HW.3 Dinank 6 August, 1986 Ke Anusar Avam
Ka Aaa-908(Aa) Kendriya Sarkar Nishakt Vyakti Saman, Adhikaron Ka
Sanrakshan Aur Purna Bhagidari Adhiniyam, 1995 (1996 Kal) Ke Anusar
Viklangtha Ka Pratishat 40% Shabdon Mein Fourty Percentage Tatha Yah
Moderate Viklang Ki Shreni Mein Ata Hai) constituted a Board consisting
of the Principal Medical Officer. It is not clear, from the record as to whether
he is an orthopedic expert. The Board tendered the certificate that the
nature of petitioners handicap is not such as would not prevent him from
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earning. This becomes the foundation for rejecting petitioners claim. The
Tribunal has dwelt upon this aspect of the matter eloquently as would
warrant any further analysis thereon. Suffice it to say that merely because
a person may earn his livelihood even with physical limitation cannot be
construed in the given case rendering the respondent appellant ineligible
for family pension under Rule 54(6) (iv) of 1972 Rules.

16.  Inview whereof we are not inclined to interfere with the order passed
by the Tribunal.

Order accordllngly

IL.R. [2012] M.P, 3021
WRIT PETITION
Before Mr. S.A. Bobde, Chief Justice & Mr. Justice M.C. Garg
W.P.No. 1205/2012 (Jabalpur) decided on 13 December, 2012

MAHENDRABHATT ...Petitioner
Vs. ' )
STATE OF M.P. o ...Respondent

Arms Rules, 1962, Rule 54, Constitution, Article 162, Seventh
Schedule List I Entry V - License Fee for renewal of arms license -
Only Parliament is empowered to legisiate on the subject of Arms -
Parliament has enacted Arms Act, 1959 and Rules - State Govt. has no
power either to legislate or take executive action in respect of arms in
general in respect of imposing or enhancing licence fee either for the
initial grants or the renewals - Notification/Circular dated 10.06.2011
enhancing the renewal fee quashed. (Paras 14 & 15)
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Case referred . ‘ .
2001(1) MPHT 445.
- Rajendra Mishra & Sanjay Agrawal with Jeetendra Dixit, for the
petitioner.
Kumaresh Pathak, Dy. A.G. forthe respondent/State.

ORDER

The Order of the court was delivered by
S.A. BoBDE,C. J. - The issue involved inall the three matters is identical one,
hence they-are being disposed of by the ¢ommon judgment.

2. Heard.
Rule returnable forthwith. :
Heard finally by the consent of the parties.

3. The petitioners have questioned the authority of State Government to
issue the impugned Notification No.F-12-29/2011/B-1/1I dated 10.6.2011
purporting to levy renewal fees for renewal of arms licenses for the following
category of weapons:

' Weapons _
1. Prohibited and Non-prohibited weapon
2. Non-prohibited Rifle
3. Barrel Loading Gun
4. Magazine Loading Gun.

4, The petitioners are holders of gun licenses for self protection in respect
of their weapons which include revolvers and rifles. At the time of renewal,
they applied to the respondent/Collector.

. 5. The respondent/Collector, who is a licensing authority, demanded
renewal fees according to the rates mentioned in the notification:

S.No. Weapon New Licence Renewal
1. Prohibited & non-prohibited weapon ~ Rs. 5,000/~  Rs. 5,000/-
2. Non-prohibited Rifle Rs. 2,000/~  Rs.2,000/-
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3. Barmel Loading Gun Rs. 500/- Rs. 500/-
4. Magazine Loading Gun Rs. 200/ Rs. 200/-

6. The petitioners have filed this petition challenging the said notification
under which the renewal has been demanded.

7. Learned counsel for the petitioners submitted that the subject of the
arms is covered by Entry-V of the Union List in the Seventh Schedule of the
Constitution of India which reads as follows:

Seventh Schedule
[Article 246]

List1—Union List
'1. Bk %k ok ek ck
2_ s kosk ok Heo ok ok ok Kok ok
3. ok o ok ok I ok
4. ok ook ok o ok e o dedeskokok
5. Arms, firearms, ammunition and explosives.
]

8 Further, by reason of Article 162 of the Constitution of India, according
to the petitioners, the Executive Powers of a State can only be coextensive
with the powers of the I.egislature of the State. The State could not have
issued any notification for charging renewal fees since the Legislature of the

State itself does not hav? power to make laws in this regard.

. Cb
95. « 'Learned counscl for the petitioners relies on Section 44 of the Arms
Act enacted by the Parllament which authorizes the Central Government to
make rules of the Arms Act. Section 44(2)(e) of the Arms Act, 1959 reads as

follows:

“44 Power to make rules:-

(1) 'TTT ok ok ok
2) (a) HExx *kk
(b) *x** * Ak ok
(C) *#*x *okokk
(d) w¥=* *okk ok

(e) the fees payable in respect of any
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application for the grant or renewal of a licence and in
respect of any licence granted or renewed and the
manner of paying the same.”

10.  The Central Government has enacted the rules in exercise of the said
powers known as the Arms Rules, 1962. Rule 54 of the Arms Rules deals
with renewal of licenses, which reads thus:

Rules 54 provides for renewal of licenses.
54. Renewal of licenses.-

(1) Every licence may, at its expiration and subject
to the same condition (if any) as to the grant thereof,
be renewed by the authority mentioned in Schedule
II as renewing authority.”

11. Rule 57 of the Arms Rules, provides for payment of fees in respect of
grant and renewal of arms licenses as specified in Schedule IV. The relevant
part of Schedule IV and Rule 57 of the Arms Rules reads thus:

[SCHEDULE IV
FEES PAYABLE FOR LICENCES
S.No. Form No. Licence fee for * Renewal fee
initial year of foreach
grant (in Rs.) subsequent
year in (Rs.)
1. I Fookok dok & *okokk ok
. II hdkdkkadk ®ok ok sk
3. 111
(a) Pistols, revolvers and 100 50
repeating rifle
(b) * Rifles other than those 60 30
mentioned in (a) and (c)
{c) .22 borerifle (low velocity) 40 20
firing rimmed cartridges, BL
gun and air rifle

(d) ML gun, air gun, sword, 10 05
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10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24,

()

II-A
I1I-B
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bayonet, dagger and spearlance

Weapons or Category V
other than those mentioned
in(d)

(a) Pistol or Revolver

(b) Rifle other than those
mentioned in ©

{c).22 bore rule (low
velocity) firing rimmed
cartridges, BL gun orrifle.

(d) ML gun or air-gun.

okeok ok ok
ok okok ok
dokk ok

Ak 3k ke k

100

60

40

Fkkkk
seskkk ok
gk ko
ek ok
ok ko
ok ok ok
Ekokk
X
EPROp
ko ok
Ekk
dokok ok
dkokk
o+ ok ok ok
kkokk

Rk kR
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ok ok R ok
sk ok ok
Hooke ok ok

e % ok ok ok

50

30

20

*fkk
kkokok
Rkokk
dedkokok
dokokok
* ok
sokok
*ok ok ok
*ok ok
ok
dokokok
Aok ko
Kok ok
ok ok
ek ok

dekkk
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¥#57. Fee payable for licence.- (1) {(a) Every licence
granted or renewed under these rules shall, save as
herein otherwise expressly provided, be chargeable
with the fee (if any) specified in Schedule IV.}

(b) In any case where fee is prescribed for a year,
free for a fraction of a year shall be the same as for a
whole year.

(2) Where a licensee submits his application for renewal
ofhis licence after the expiry of the period for which the
licence was granted, the licensing authority may, if he
decides to renew the licence, at his discretion levy--

(a) full fee as for initial grant of the licence, and

(b) if he is satisfied that the delay is not justifiable, or
excusable, nor serious enough to warrant revocation
of the licence or prosecution of the licensee, a late fee
not exceeding the amount of the licence fee is charged,
or (Rs. 100) in other cases.

(3) The Central Government may; be general or special
order and for reasons to be recorded in writing and
subject to such conditions, if any, as it may specify in
the order, grant exemption from, or reduction of, the
fee payable in respect of any licence:

Provided that it shall be a condition of every exemption
from payment of the fee chargsable inrespect of the
grant or renewal of any licence, in Form 1II that if
application for renewal of such licence is not made
within one month of the date on which the licence
expires, the licensing authority may, unless the applicant
satisfies the licensing authority that he had sufficient
cause for not making the application within that period,
levy renewal fee at the rate specified in the Form.

(4) No separate fee shall be chargeable from retainers.

(5) No fee shall be chargeable in respect of the grant
or renewal of a licence in Form XV by a State
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Government or the Board of Revenue (in the State of
Andhra Pradesh, Kerala or [Tamil Nadu] for the
import of sulphur in reasonable quantities, if the State
Government or the Board of Revenue is satisfied that
the sulphur is required in good faith for medicinal,

- industrial or agricultural purposes (other than for

manufacturing arms, ammunition or explosives).

(6) Any political representative authorised to grant
licenses in Form X VIII may remit the fee payeble in

‘respect of the grant or renewal of any such licence in

the case of arms or ammunition exported for personal
use, or in the case of ammunition exported for use for
blasting purposes (whether on a public works or not)

of the Government of any territory or place outside
India.

(7) (1)No fee shall be chargeable for the grant of a
licence for export and re-import of any arms or
ammunition in a case or package legibly addressed to
a person lawfully entitled to possess such articles, in

.compliance with a requisition made by a such person

for the supply of such articles in reasonable quantities
for his own use or after carrying out necessary repairs
thereto.

(1i) Where any arms or ammunition are imported under
a licence into any customs port in India and re-
exported thence for re~-import in to any other customs
port in India under rule 35 the necessary licence for
such re-export and re-import under the said rule shall
be chargeable with a fee of rupee one only.

(8) No fee shall be chargeable in respect of:
(i) a change of description of the weapon entered in a

licence granted for its acquisition under proviso to rule

52(2) but if the licence fee in respect of the weapon
so changed is higher than that for the original weapon,

the difference of such fee may be charged;

3027
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(i1) an endorsement under rule 12 of a licence granted
in the State of Pondicherry or endorsement to extend
or change the area of validity of a licence under sub-
rule (1) of rule 53;

(iii) a change of name, under rule 53(2), or member,
agent or other representative of the company or
retainer; or

(iv) a grant of consent or permit/certificate or
endorsement or any other document under these rules,
except as otherwise expressly provided.”

12.  Inthe submission of the learned counsel for the petitioners, the matters
relating to the charge of renewal fees for arms licenses having been legislated
upon by the aforesaid provisions, the State has no power to make any legislation
much less to take executive action and charge renewal fees in respect of arms
licenses.

13. Shri Kumaresh Pathak, learned Deputy Advocate General submitted
that the impugned circular was issued in exercise of the executive powers of
the State since law and order is a State subject and it was found so having
regard to the general increase in fees.

14.  We find substance in contentions on behalf of the petitioners. Only
Parliament is empowered to legislate on the subject of the arms. Parliament
has, therefore, enacted the Arms Act 1959. The Central Government has
enacted Rules in exercise of its powers to make rules. There is no doubt that
the Central Government alone could have enacted such rules having regard to
the power conferred by Section 44 of the Arms Act. Specifically, the Central
Government has provided for fees on both, the initial grant and the renewal of
licence.

15.  The State Government has, in the circumstances, no power whatsoever
either to legislature or to take executive action in respect of arms in general
and, in any case, in respect of imposing or enhancing licence fees either for
the initial grants or the renewals.

16.  Shri Sanjay Agrawal, learned counsel for the petitioner, in Writ Petition
No.11209/2011, submitted that the State Government could not have exercised
any executive powers since the Legislature of the State does not have any



*

I.L.R.[2012]M.P. Illume-Tch. Sol.&Ser.Vs. Netlink Soft. Group Pvt. Ltd. 3029

authority to make laws in respect of the subject and the authority for which is
conferred exclusively on Parliament and the Central Government.

17.  Learned counsel of the petitioner has relied on a judgment of a Single
Judge of this Court reported in 2001(1) M.P.H.T. 445, Smt. Sakinabai and
others Vs.State of M.P. and another where the learned Single Judge has
held that the power of the State extends only to matters in respect of which
State Legislature has powers to make laws and that there is no such power in
the State Government in the legislative scheme.

18.  We find no reason to doubt the correctness of the finding of the learned
Single Judge.

19.  Inthe circumstances, the impugned notification/circular No. F-12-
29/2011/C-1/1I dated 10.6.2011 is hereby quashed and is set aside.

20. Rule made absolute.
There shall be no order as to costs.

Order acgordingly
I.L.R. [2012] M.P, 3029 '
COMPANY PETITION
Before Mr. Justice Rajendra Menon
Comp. Petition No. 2/2012 (Jabalpur) decided on 7 September, 2012

ILLUME-TECH SOLUTIONS & SERVICES ...Petitioner
Vs, .
NETLINK SOFTWARE GROUP PRIVATE LIMITED ...Respondent

A. Companies Act (1 of 1956), Secrion 433(e) ~ Winding up
of a Company - A procedure for winding up cannot be used as a
substitute for proceeding with recovery of a debt in accordance to the
common law - Winding up petition is not a legally approved means for
recovery of certain dues nor is it be used to pressurize, coerce or
enforce payment of a debt, which is bondafidely disputed by the
respondent company - A winding up petition cannot be used as a
substitute for a civil suit - If the company petition for winding up is
filed with oblique motive and only to put pressure on the respondent
company, the same should be dismissed. (Paras 13 & 18)

Z. st gy (1956 @7 1) GRT 433(3) — @A &7
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Fere B ° AR gl ol W qere w9 g ywge fear o 2, 99
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B. Companies Act (1 of 1956), Sections 433(e) & 434 -
Winding up under - Initiating an action for win ding up is a
discretionary power -- Before exercising the said power, it is required
to be proved from the material available on record that - (a) thereisa
debt; and, (b) that the respondent company is unable to pay the said
debt - Even if these two conditions are satisfied, still the Court should
be satisfied that a winding up order has to be passed - The company
against whom the proceeding is prayed to be initiated should be shown
to be commerecially insolvent, its assets and liabilities are to be such
that a reasonable apprehension can be made that it is insufficient to
meet the existing liabilities.

Bonafide dispute regarding payment of debt is made out
by the respondent company and the material available
does not show that the company is financially insolvent
or not in a position to pay the debt, the winding up petition
should be dismissed. - (Para 16)

& BRI ST (1956 BT 1) arerg 433(5) T 434 — @
FaIT IRTITT — IREArTT F fre FrdarE? g svar 335 i
- Sq0 ¥l &7 99T 1 |} Ugd AR W SUdsT W ¥ a9y
Fear s siféra @ 5 (o) o1 @ v (@) 7% 5 weneff s v woor
BT YA FE A FET € - A 7 oD ol @ i o 2, 9w o
T B Agfte g mifer f& aReweT @1 e vk fear s
ey — v, R faog srfadl ave o &Y upfa & 1 2w
ARIAS vy @ Rafear sefar sen wifye, Rraad sl @ 9l
ﬁ'fﬁ?gﬁﬁgﬁﬂaﬂfﬂﬂﬁﬁfﬁﬁmﬂﬁﬁﬁﬁﬁﬁaﬁﬂﬁﬂﬁlﬁfﬂﬁw
T @ g soafw @)
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Cases referred :

(2005) 13 SCC 86, AIR 2009 SC 1695, Company Cases Vol. 42
136, (2009) Company Cases 457, (2008) 141 Company Cases 721, (2009)
148 Company Cases 146, (2009) 148 Company Cases 167, (1983)4 SCC
625, (1965) 35 Company Cases 456, (1971) 3 SCC 632, (1972) 42
Company Cases 125, (1994) 2 Company LJ 50 (SC), (2005) 124 Company
Cases 314, (1968) 1 SCR 430, AIR 1968 SC 279.

N.S. Ruprah & S. Chaturvedi, for the petitioner.
ORDER

RAJENDRA MENON, J. - Seeking winding up of the respondent
Company, this Company Petition is filed by the petitioner company.

2- Petitioner Company claims to be registered under the Companies Act
having its principal place of business at Bangalore, carrying on the business of
identifying opportunities for parties to establish Information Technology in
various countries particularly in Thailand and elsewhere.

3- Respondent Company M/s Netlink Software Group Private Limited
is also a Company incorporated under the provisions of the Company Act
and has its registered office in Bhopal, within the territorial jurisdiction ofthis
Court. The respondent/Company is carrying on its business primarily by
providing professional service in information technology and business process
solutions. :

4- Interalia contending that the respondent Company is in debt to the
petitioner company to the tune of ¥ 61,85,951=90, made up of principle and
interest component as detailed in paragraph 5 of the company petition, this
application has been filed by contending that both the petitioner and the
respondent company entered into an agreement on 7.4.2009, for the purpose
of identifying potential opportunities for the respondent Company’s services
to various designated customers, particularly in Thailand. Various procedures
were contemplated in the agreement and the terms and conditions were
incorporated with regard to payment.

5- It is the grievance of the petitioner company that the réspondent
company did not come forward and make payment of the third installment of
60% and the balance 40%, as agreed upon, with the result the statutory notice
as required under section 433 was sent and when they have neglected to
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make payment, this petition has been filed. Interalia contending that inspite of
statutory notice being sent under section 433(1)(a) of the Companies Act,
1956, respondent company has failed and neglected to clear the debts,
therefore, steps for proceeding in the matter for winding up be initiated, this
petition is filed.

6- Shri N.S. Ruprah and Shri Chaturvedi, learned counsel for the
petitioner, took me through the correspondence between the parties, the notice
sent under section 433(1)(a), the reply to the same by the respondent company
and tried to einphasize that as a case is inade out indicating negligence on the
part of the respondent to make payment of the amount, which is admitted,
statutory notice have been issued and in view of the neglect on the part of
respondent company to pay the debt, steps be taken for winding up of the
company.

7- Placing reliance on a judgment rendered by the Supreme Court in the
case of Electron Industries Limited, Mumbai Vs. Soham Polymers (P)
Limited, Mumbai, (2005) 13 SCC 86; and, another judgment in the case of
M/s Vijay Industries Vs M/s NATL Technologies Limited, AIR 2009 SC
1695, and inviting my attention to certain other judgments of the Bombay
High Court, Madras High Court, Allahabad High Court, Gujrat High Court
and Calcutta High Court, as detailed hereinunder: GulamHussein Ahmedalli
and Company Vs. Canhag Private Limited, Company Cases Vol. 42 136;
Tata Iron and Steel Company Limited Vs. Omega Cables Limited, (2009)
Company Cases 457; Petrocarbon and Chemical Company Vs. Hindustan
Ferro and Industries Limited, (2008) 141 Company Cases 721; Geeta
Prints Limited Vs. Falcon Industries, (2009) 148 Company Cases 146;
and, Jagdev Prasad Bajaj and others Vs. Tirrihannah Compary Limited
(No.2), (2009} 148 Company Cases 167, learned counsel argued that a case
for initiating winding up proceedings is made out and, therefore, notice and
advertisement in accordance to section 433/434 of the Companies Act read
with Rules 95 and 96 of the Company Court Rules be initiated.

8- Having heard learned counsel for the petitioner, the question as to
whether such a process should be initiated or not is taken up for consideration.
Itis an admitted proposition of law that once a debt is established in accordance
to the provisions of section 434(1)(a) of the Companies Act and after a statutory
notice is issued and when the company neglects to pay the same within a
period of three weeks, it can be deemed that the Company is unable to pay
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~ the debt. However, the question in this case is as to whether the facts and

circumstances of the case do establish a ground for drawing such an assumption
that the respondent company is unable to pay the debt.

9- - Whenawinding up proceedings are filed under section 434, this Court
is required to follow the statutory provisions contemplated in Part III of the
Company Court Rules 1959 and if Rules 95, 96 and 97 are taken note of and
the discretion available to this Court in accordance to the aforesaid rule is
read alongwith the law laid down by the Supreme Court in the case of Cotton

- Corporation of India Limited Vs. United Industrial Bank Limited and

others, (1983) 4 SCC 625, it would be seen that the purpose of incorporating
the statutory rules, particularly Rule 96, is to give adequate safeguard to the
company against whom the process is to be initiated and this Court cannot for
the mere asking issue notice or direct for advertisement. The purpose of scrutiny
of the records in the chamber before admission and thereafter the procedure
to be followed as is laid down in the statutory rules clearly contemplates that
a wide discretion is conferred on the Company Court to initiate the process
and if the Company Court comes to the conclusion that the material available
are not sufficient enough to initiate action and it is found that the company
petition bas been filed malafidely, this Court can refuse to exercise jurisdiction
in the matter.

10-  Even though Shri Chaturvedi, learned counsel, indicated that the
financial and commercial viability of the respondent company to pay the debt

- is not necessary and once it is found that the company is neglecting to pay the
~ amount, proceedings can be initiated. The law contemplates in terms of section

433 of the Companies Act that a Court would order winding up of a company
only after the company is unable to pay its debts. In the event of a claim being
doubtful, requiring adjudicating, it would not be a debt as contemplated under
section 433(e). It is also well settled principle of law that a Company Court
cannot adjudicate disputed questions and pass orders on winding up.

11-  The principle of law is that a petition for winding up should not be
allowed until-and unless it is proved to the satisfaction of the Company Court
that the grounds for winding up, particularly with regard to inability of a
Compariy, to pay the debt is made out. In this regard, the legal principle is
crystallized in the case of Amalgamated Commercial Traders Private
Limited Vs. A.C.K. Krishnaswami, (1965) 35 Company Case 456, and the
Supreme Court has laid down the following principle:
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“8. Before we consider further, we may refer to the proposition
of law as enunciated by the Apex Court in Amalgamated
Commercial Traders Limited Vs. A.C.K. Krishnaswami,
(1965) 35 Company Case 456. The Apex Court has held as
follows (page 463):

“ It is well-settled that a winding up petitioner is not a
legitimate means of seeking to enforce payment of the
debt which 1s bonafide disputed by the company. A
petition presented ostensibly for a winding up order
but really to exercise pressure will be dismissed, and
under circumstances may be stigmatized as a
scandalous abuse of the process of the Court. At one
time petitions founded on disputed debt were directed
to stand over till the debt was established by action. If,
however, there was no reason to believe that the debt,
if established, would not be paid, the petition was
dismissed. The modern practice has been to dismiss
such petitions. But, of course, if the debt is not disputed
on some substantial ground, the court may decide it on
the petition and make the order.’

Thereafter, in the case of Madhusudan Gordhandas and
Company Vs. Madhu Woollen Industries Private Limited,

(1971) 3 SCC 632: (1972) 42 Company Cases 125, again
the Apex Court, upon considering the judgment in the case of
dmalgamated Commercial Traders Private Limited (supra),
had opined as under (page 131):

*“Two rules are well-settled. First, if the debt is bona
fide disputed and the defence is a substantial one, the
court will not wind up the company. The Court has
dismissed a petition for winding up where the creditor
claimed a sum for goods sold to the company and
(notice) in the name of the appellant-company was
issued on May 6, 2005. The said notice was returned
with the postal endorsement ‘company closed’.
Invoking section 433(e) and (f) read with sections
434(1)(a) and 439(11)(g) of the Act, the appellant-
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company approached this court for winding up of the
respondent company on’the ground that the
respondent-company failed and is unable to pay the
debts.”

12-  Ifthe case in hand and the facts as available on record are evaluated
in the backdrop of the aforesaid principle, it would be seen that after the
statutory notice was sent by the petitioner company to the respondent vide
Annexure H, on 17.5.2011, and when a demand was made for payment of
the aforesaid amount of T 61,85,951=90, the respondent company submnitted
its objection vide Annexure I on 14.6.2011 and disputed its liability to pay the
amount and raised various objections. It was pointed out that the petitioner
company wrongly represented about its business, made false claim and the
respondent company has raised various grounds with regard to breach of
agreement by the petitioner company as aresult it is stated that no amount is
to be paid and it has denied its liability to pdy the debt and have disputed the
claim. '

13- Ifthe claim made by the petitioner and the reply submitted by the
respondent in response to the statutory notice is meticulously scrutinized, it
would be seen that there is serious disputed questions of fact between the

- parties and by giving various justifiable reasons, respondent company has

stated that they are not liable to make payment and even breach of agreement
on the part of the petitioner company is raised as a ground for denying the
payment. It is, therefore, a case where the debt in question is disputed and it
is not a case where debt is admitted or acknowledged by the respondent. On
the contrary, itis a case where the debt is bonafidely disputed by the respondent
company and they have substartively made out a defencz. Even when cnce
both the conditions as contemplated under section 433(e) are available, then
also in view of the law laid down by the Supreme Court as indicated
hereinabove, this Court cannot direct that winding up of the company in
question as held by the Supreme Court. A procedure for winding up cannot
be used as a substitute for proceeding with recovery of a debt in accordance
to the common law.

14-  The judgments relied upon by Shri Ruprah and Shri Chaturvedi are
clearly distinguishable on facts. In all the cases, relied upon by learned counsel
for the petitioner, it is seen that after the statutory notices were issued, there
was total silence on the part of the company concemed in making payment or
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to take steps for clearing the debt. It was under those circumstances that
finding the response to the statutory notice being not available, the cases were
classified in the category of negligence to clear the debt by the respondent
company, therefore, proceedings were initiated for winding up.

15-  Inthe present case, immediately after the statutory notice was issued
under section 434(1)(a), the respondent company has given its say, defence
and objection and has prima facie demonstrated in the notice that the debt is
dispuied, they are not liable to pay the same and there is breach of contract.
Under such circumstances, the law laid down in the cases relied upon by the
learned counsel for the petitioner, which pertains to negligence on the part of
a company to pay the debt after the statutory notice, will not be applicable.
On the contrary, the law laid down by the Supreme Court in the case of
Amalgamated Commercial Traders Limited (supra) and Madhusudan
Gordhandas and Company (supra), will apply and, therefore, I am of the
considered view that it is not a fit case where action should be initiated for
winding up of the Company. Instead, the petitioner company should take
recourse to the remedy available in accordance to the common law and
resorting to the procedure contemplated under section 434 of the Companies
Act, is not warranted.

16-  The power conferred on this Court for initiating an action for winding
up under section 433(e) of the Companies Act is a discretionary power. Before
exercising the said power, it is required to be proved from the material available
on record that — (a) there is a debt; and, (b) that the respondent company is
unable to pay the said debt. Even if these two conditions are satisfied, still the
Court should be satisfied that a winding up order has to be passed. The
company against whom the proceeding is prayed to be initiated should be
shown to be commercially insolvent, its assets and liabilities are to be such
that a reasonable apprehension can be made that it is insufficient to meet the
existing liabilities. On the other hand, if a bonafide dispute regarding payment
of debt is made out by the respondent company and the material available
does not show that the company is financially insolvent or not in a position to
pay the debt, the winding up petition should be dismissed.

17-  Inthisregard, the principle laid down by the Supreme Court in the
case of Pradeshiya Industrial and Investment Corporation of UP Vs. North
India Petro Chemical Limited, (1994) 2 Company LJ 50 (SC), and the
judgment of Delhi High Court in the case of Hansa Industries Private Limited
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Vs. MMTC Limited, (2005) 124 Company Cases 314, may be taken note
of.

18-  Thelegal principles laid down in all these cases show that a winding
up petition is not a legally approved means for recovery of certain dues nor is
it be used to pressurize, coerce or enforce payment of a debt, which is
bonafidely disputed by the respondent company. A winding up petition cannot
be used as a substitute for a ¢ivil suit. If the company petition for winding up
is filed with oblique motive and only to put pressure on the respondent company,
the same should be dismissed. This is the principle of law laid down as it
emerges on a complete reading of various judgments on the question. Itis
only when a legitimate claim is made out and the material available shows that
the company is unable to pay the debts and its financial position is so precarious
that it would not be able to meet the demand that action should be takenina
company petition else it is liable to be dismissed.

19-  Inthe present case, except for contending that the debts are due, no
material is adduced to show prima facie that the financial condition of the
respondent company is such that it is unable to meet the demands of the
petitioner company. The balance-sheet, financial status and other records are
not produced to show the financial standing of the respondent company. That
apart, when the statutory notice under section 434(1)(a) was issued, the
respondent company had given its defence in detail as is evident from Annexure
I, and they have raised a bonafide dispute in the said reply to the statutory
notice, Inthe company petition and in the pleadings made, nothing is available
to show as to how and on what basis the contention of the respondents in the
said document i.e... Annexure I is incorrect or should be ignored. In the
absence of material to show that the bonafide defence put up by the respondent
is not prima facie tenable, it has to be held that a bonafide dispute with regard
to payment arises, which cannot be adjudicated in a Company Petition.

20-  The import of the statutory rule as laid down by the Supremie Court in
the case of Cotton Corporation of India Limited (supra) and the earlier
judgment of the Supreme Court in the case of National Conduits (P) Limited
Vs. 8.8, Arora, (1968) 1 SCR 430: AIR 1968 SC 279, hold that the Company
Court rules provide sufficient inbuilt safeguard with regard to issuing notice
and admitting a company petition and it ensures that harassment and
blackmailing through such a petition is not resorted to. That being so, keeping
in view the power conferred upon this Court in accordance to the statutory
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rule, I am of the considered view that in the facts and circumstances of the
case, it is not a fit case where notice should be issued to the respondent
company and process initiated in accordance to the statutory provision. Prima
facie the material available having not made out any case for winding up, it is
a fit case where even without notice to the respondent company at the pre-
admission stage itself, this Court can dismiss the application as the powers
conferred on this Court under the rules framed under Part I of the Company
Court Rules gives such a discretion.

21- Accordingly, finding no ground to interfere into the miatter, the company
‘petition stands dismissed.

Petition dismissed.

LL.R. [2012]} M.P, 3038
APPELLATE CIVIL
Before Mr, Justice G.SS. Solanki
F.A.No. 221/1991 (Jabalpur) decided on 31 March, 2011

RADHESHYAM ...Appellant
Vs.
OMKARDAS & ors. ' ...Respondents

Civil Procedure Code (5 of 1908), Section 96 - Suit for possession
of the agricultural lands and houses for damages and permanent
injunction - One Mahant was the guru of plaintiff and selected the
plaintiff as 'Patt' disciple and successor of him and after selection
plaintiff started managing the property - Mahant relinquished all his
rights, interests and titles in favour of the plaintiff - Order of registration
of Public’ Trust was not challenged within six montns therefore,
registration become final - Suit filed after 22 years, is barred by
limitation - Held - Plaintiff is Sarvarakaar of the temple - Plaintiff
managing the property - Property of the village Timarni (lands and
houses) which are not entered in the register of Trust, this property
can be said to be the personal property of Mahant - Plaintiff is only
Sarvarakaar & Vyavasthapak, hence, managing the property - Trial
Court committed illegality is not appreciating the evidence on record
in its proper perspective and declaring the plaintiff owner of disputed
property - Appeal allowed. (Paras 30 & 31)
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Umesh Trivedi, for the appellant/defendant.
Avinash Zargar, for the respondent No. 1/plaintiff.
P.C. Paliwal, for the respondent No.2,

Kamlesh Tamarkar, P.L.for the State.

JUDGMENT

G.S. SoLaNKi, J. - Being aggrieved by the judgment and decree dated
12/9/1991 paséed by Additional District Judge to the Court of District Judge,
Hoshangabad, sitting at Harda, in Civil SuitNo. 26A/1977, appellant/defendant
has preferred this appeal under Section 96 of the Code of Civil Procedure.

2. Plaintiff/Respondent No.1 filed a suit for possession of disputed
agricultural lands and houses, for damages and permanent injunction. It is
pleaded that late Mahant Shaligramdas was his Guru and was having
agricultural lands and houses as mentioned in the schedule of the plaint. It is
undisputed that Mahant Shaligramdas was died on 5.2.1977. It is also pleaded
that on 10.6.1973 at Bhadugaon late Mahant Shaligramdas orally selected
the plaintiff as 'Patt' disciple and successor of him and after selection plaintiff
started managing the property. It is further pleaded that late Mahant
Shaligramdas by an application dated 26.4.1976 relinquished all his rights,
interests and titles in favour of the plaintiff, thereby he was declared successor
of late Mahant Shaligramdas. This document was executed before the
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witnesses. It is further pleaded that the application dated 26.4.1976 was filed
before the Naib Tahsildar, Harda for recording the name of plaintiff as jointly
in the Revenue Records and in this way during the life time of Mahant
Shaligramdas, plaintiff started managing the properties as owner but after the
death of Mahant Shaligramdas, defendant started interference and dispossessed
him on 9.3.1977 and taken illegal possession of the property, therefore he
filed the suit.

3. Case of appellant/defendant before the trial Court was that Mahant
Shaligramdas did not have any personal proparty like agricultural lands or
houses as pleaded by the respondent no.1/plaintiff, According to the defendant,
all properties were the Trust property and belonging to the Trust, named as
Ram Janki Mandir Public Trust, which was registered on 7.2.1955. It is further
pleaded that Mahant Shaligramdas was a trustee and party to the proceedings
for registration of the Public Trust. It is further pleaded that the order of
registration of Trust was not challenged within six months, therefore, entries
of registration become final. The suit filed after 22 years, is barred by limitation,
Itis denied that plaintiff was selected as disciple of Mahant Shaligramdas and
pleaded that on 17.2.1977 all saints, Mahants, disciples and decided that till
the Kumbh fare of Nashik, the Trust property will be managed jointly by
Ayodhyadas, Padumdas, Omkardas, Radheshyam and Narsinghji. Ayodhyadas
was made working Mahant. An agreement dated 17.2.1977 was written and
signed by all concerned including respondent No.1/plaintiff Omkardas. It is
also pleaded that respondent No. 1/ plaintiff Omkardas was having a family,
therefore, he was not entitled to be selected as Mahant. On the basis of
aforesaid pleading, they pray for dismissal of the suit.

4. Or the basis of pleadings of the parties, the Trial Court framed as
many as nine issues and after appraisal of evidence on record, plaintiff's suit
was decreed, and he was declared title holder of the property, mentioned in
the schedule, appendix of the plaint and appellant/defendant is restrained from
interfering in the property. Being aggrieved appellant filed this appeal.

5. During pendency of this appeal, respondent No.1/plainiiff filed IA
No.3279/2005, an application under Order 6 Rule 17 of the Code of Civil
Procedure, for amendment of the plaint. It was directed that the same shall be
considered at the time of final hearing of the appeal. Therefore, first of all I
have to consider IA No. 3279/2005, an application under Order 6 Rule 17 of
CPC.

/
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6. Respondent No.1/plaintiff pleaded that during the course of argument
it is found that there are certain discrepancies in regard to particulars of
properties mentioned in Schedule-A appended with the plaint and documents
which have been produced and proved by the plaintiff during trial, therefore,
in order to avoid controversy, application for proposed amendment is filed
with pleading that proposed amendment is necessary for a fair and complete
adjudication of the controversy between the parties. It is further pleaded that
no prejudice would be caused to the appellant/defendant.

7. In reply, appellant/defendant denied the averinent of application and
pleaded that proposed amendment is not permissible after twenty two years.
It is also pleaded that due to proposed amendment subject matter of the suit
will be changed, therefore, he prays for dismissal of the application.

8. During the course of final argument, it was contended by the learned
counsel for the appellant/defendant that if the subject matter of the suit be
changed, such amendment cannot be allowed. He relied on (M/s Revajeetu
Builders & Developers Vs. M/s Narayanaswamy & Sons & others), 2009
SAR (Civil) 1066 and (K. Raheja Constructions Ltd. Vs. Alliance Ministries
and others), AIR 1995 SC 1768.

9. On the contrary, learned counsel for the respondent/plaintiff submitted
that proposed amendment is only to correct the description of suit property
which was written incorrectly/wrongly by typing mistake. He further submitted

 that proposed amendment is necessary to bring real question in controversy

between the parties. He relied on (Sajjan Kumar Vs. Ram Kishan), (2005)
13 SCC 89 and (Puran Ram Vs. Bhaguram and another), (2008) 4 SCC
102.

10.  Ihave perused the pleadings of the plaint, written statements and
Schedule appended to the plaint.

11.  Theidentity of the properties was well known to both the parties except
areas mentioned in the schedule appended with the plaint. Respondent / plaintiff
seeking permission to amend the areas and some numbers which were
incorrectly/wrongly typed by mistake.

12.  Itis well settled principle of law that the description of the land if
incorrectly pleaded in the plaint and both parties were aware about the area

and identity of the properties then such amendment should be allowed because
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same is necessary to bring the real question in controversy between the parties
and if such amendment will refuse, it will create complications at the stage of
execution in the event of success of plaintiffin the suit. In these circumstances,
I'am of the considered view that by proposed amendment nature of suit will
not be changed and new cause of action is not substituted, therefore, principle
laid down in the case of M/s Revajeetu Builders & Developers Vs.M/s
Narayanaswamy & Sons & others (supra) is not applicable to the facts of
instant case. Therefore, amendment application is allowed and respondent/
plaintiff is permitted to amend schedule appended with the plaint and this
appeal is considered, assuming the amended schedule,

13.  Now, I have to consider main controversy between the parties. Learned
counsel for the appellant submitted that the trial Court committed illegality, in
holding that plaintiff will be the successor of Mahant Shaligramdas on the
basis of so called Will dated 26.4.1976. He further submitted that the document
dated 26.4.1976 is merely application filed for mutation and it cannot be said
to be a Will, therefore, he prays for setting aside the judgment and decree
passed by the trial Court.

14.  Onthe other hand, learned counsel appearing on behalf of respondent
No.1/plaintiff submitted that Mahant Shaligramdas was holding private property
which was other than the Trust property. He further submitted that respondent
No.1/plaintiff was declared successor of Mahant Shaligramdas by executing
the Will dated 26.4.1976, therefore, there is no illegality committed by the
trial Court in passing the impugned judgment.

15.  Ihave perused the impugned judgment, evidence and other material
on record. .

16.  Respondent No.l/plaintiff Omkardas (PW1) deposed that Mahant
Shaligramdas was his Guru. He further deposed that on 10.6.1973 Mahant
Shaligramdas made him his pupil by performing Panch-Sanskar including janeu
Sanskar which was performed by Pandit Narmada Prasad Shukl (PW7). Pt.
Narmada Prasad Shukl (PW7) corroborated this fact. Other plaintiff's witness
Kunjilal (PW8) fairly deposed in para-1 that at the time of ceremony Mahant
Shaligramdas told them that he become old aged, therefore, he is making the
respondent No. 1/plaintiff Omkardas as Sarvarakaar of the temple (mandir).
He further deposed that consequently a document Ex.P/5 was executed by
Mahant Shaligramdas.

hr |
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17.  Plaintiff Omkardas further claimed that Mahant Shaligramdas after
declaring him his successor, filed an application on 26.4.1976 before Tahsildar
Harda and Seoni-Malwa for mutation of the plaintiff's name in the Revenue
Records. He further claimed that there was one more statement of
Shaligramdas deposed in the Court of Naib Tahsildar regarding transfer of
license of a gun (Ex.P/4). He further claimed that he was authorised to plead
and contest the cases on behalf of Shaligramdas, therefore, he filed an affidavit
Ex.F/1 before competent authority (Sub Divisional Magistrate).

18.  Onthe basis of aforesaid documents, he deposed that he was managing
the property of Mahant Shaligramdas as owner thereof. He admitted in para-
24 of his statement that an agreement Ex.P/5 was executed in his favour but
he denied his previous statement Ex.D/6, which was in relation to declaration
of successor.

19.  According to plaintiff Omkardas, (Ex.P/25) was an application as well
as Will executed by Shaligramdas. He admitted in his cross-examination in
para-76 that this was typed by Rajendra Khale and Khasra number was
written by him on the instructions of Mahant Shaligramdas. He further admitted
that the original of this application was filed in the suit, pending before the
Civil Judge, Class-Il Harda. He further admitted that there is overwriting on
the word ‘Sarvarakaar & Vyavasthapak'.

20.  Plaintiff Omkardas was recalled on 20.6.1991 and had deposed that
he was declared as “Mahant” in place of 'Mahant Shaligramdas' in September,
1979 on the eve of occasion of Kumbh at Nashik and defendant handed over
the possession of the disputed property in the year 1983 and since then he
managing the disputed property and enjoying the fruits of the same.

21.  Narayanrao Choure (PW5) and Radhakrishn (PW6) are the witnesses
of the document Ex.P/25. Both of them deposed that Mahant Shaligramdas
was in a sound condition and executed this disputed document Ex.P/25 and
signed before them- They admitted in their cross-examinations that Mahant.
Shaligramdas was aged about 100 years. Narayanrao Choure admitted in his
cross-examination in para-6 that at the time when something was written by
ink he was not present there. Both witnesses admitted that 4-5 copies of
Ex.P/25 were prepared and there were difference in regard to Khasra
numbers written in two documents.

22.  On careful examination of Ex.P/23, it reveals that it is mere an
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application of mutation prepared for filing before Tahsildar, Harda/Seoni-
Malwa, for adding the name of plaintiff Omkardas alongwith Mahant
Shaligramdas, as manager/holder and Sarvarakaar of the lands mentioned in
the application. It is very unnatural that such type of application bears two
attesting witnesses. There was no need of aftesting witnesses for application
of mutation. This fact goes against the plaintiff who is propounder of so called
Will of Saligramdas. When we considered Ex.P/6, previous statement of
plaintiff and other circumstances alongwith the statements of attesting witnesses
Narayanrao Choure (PWS5) and Radhakrishn (PW6), both of them appear to
be unreliable. Their statements are self-contradictory in regard to the document
Ex.P/25.

23.  When I examined the contents of this application in the light of facts
admitted by the plaintiff in his cross-examination, it reveals that 4-5 copies of
same document were prepared and plaintiffhimself entered the khasra numbers
in blank places. He admitted that the application which was filed before the
Civil Judge, Class-II in Civil SuitNo. 54A/1977, Omkardas Vs. Ashok Kumar,
has cutting and over writing/manipulations on the words of ‘Sarvarakaar &
Wavasthapak’. Therefore, it shows that plaintiff manipulated the said
document according to his Will.

24.  On careful scanning of Ex.P/25, it also reveals that on the same
application at 'D to D' written word as: “was given to Patwari on 4.10.1976”
shows that this document was given to Halka Patwari. In these circumstances,
concerned Patwari was an important witness, who could explain the
circumstances that when he received this application, same was bearing the
attesting witnesses or not. Firstly it cannot be said that this document was
written as a Will, by Mahant Shaligramdas. Secondly, on the basis of this
document it appears only that Shaligramdas was intended to make Sarvarakaar
by adding plaintiff's in the Revenue Records for managing the whole properties
as Sarvarakaar/manager/holder, in these circumstances, the trial Court
committed illegality in recording the finding in regard to the fact that Mahant
Shaligramdas executed a Will in favour of plaintiff Omkardas. Same thing is
reflected in Ex.P/4, which is a statement of Shaligramdas before Naib Tahsildar
in regard to transfer of license of gun and Ex.P/5, an agreement, in the name
of plaintiff Omkardas. From all above mentioned documents, only one
inference can be drawn that the intention of Mahant Shaligramdas was to
make plaintiff only Sarvarakaar alongwith him, to look after the properties.
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25.  Intheimpugned judgment in para-47, the trial Court observed on the
basis of additional evidence of plaintiff himself that plaintiff was made a Mahant
of the Trust Ram Janki Mandir by order dated 24.7.1985 and this fact was
entered in the register of the Trust, but I am of the considered view that to

_become a Mahant, of a Trust in place of Mahant Shaligramdas is adifferent

matter, then to become a successor of Shaligramdas. In these circumstances,
plaintiff may be a Mahant of a Trust and he has right to manage the disputed
property alongwith the property of the Trust but at the same time it cannot be
said that he is the owner of the disputed property.

26.  No doubt from the evidence on record, it is provéd that the property
of Timarni was gifted by one Ramdas to Mahant Shaligramdas by executing
the gift deed Ex.P/6 and same is not included in the list of Trust property
Ex.D/10. In this way, the property of Timarni including lands and houses and
Temple of God Laxmi Narayan was personal property of Mahant
Shaligramdas.

27.  Inregard to property of village Gangia measuring 26-24 acres out of
Khasra Nos. 2 and 17, plaintiff pleaded that this property was wrongly entered
in the register of Public Trust Ram Janki Mandir. It was the personal property
of Mahant Shaligramdas which he purchased by Kol Patta Ex.P/26. But this
property was entered in the register of Trust during the life time of Shaligramdas.
He had not objected against the same during his life time. This fact find further
supported by the statement of Radheshyam/defendant No.3, who filed Ex.1D/
10, certified copy of Ram Janki Public Trust and deposed that property of
Gangia is registered in the name of Ram Janki Temple. He also filed the receipts
of Revenue Books Ex.D/13 and Ex.D/14.

28. On perusal of aforesaid revenue record clubbed with the fact that if
Saligramdas was interested in maintaining the property of village Gangia, as
his personal property, then he could have been objected this fact and the
register of public property could have been amended.

29.  Onthe contrary, from the conduct of late Saligramdas reveals that he
was of the view that property which he earned or received during his life time
will also be remained with the property of Trust of Ram Janki Temple and
same would be used for the purpose of welfare of temple and for expenditure
of pilgrims and disciples of deity. In these circumstances, the property of
Gangia cannot be said to be the personal property of Mahant Shaligramdas.



'3046  SantoshDevi(Smt.) Vs.State of MP(DB)  LL.R.[2012]M.P.

30.  Only property of the village Timarni, (lands and houses) which are not
entered in the register of Trust, this property can be said to be the personal
property of Mahant Shaligramdas but as discussed hereinabove plaintiff is not
the owner thereof, He is only a Sarvarakaar & VWyavasthapak, In this way,
the plaintiff is entitled to manage the land, house and properties of village
Timarni alongwith the property of trust:

31.  Inthese circumstances, the Trial Court committed illegality in not
appreciating the evidence on record in its proper perspective and declaring
the plaintiff Onikardas, owner of disputed property.

32.  Thus, the appeal is allowed. Judgment and decree passed by the trial
Court is hereby set aside.

33.  Therespondents shall bear their own costs and cost of the appellant,
34.  Counsel fees as per schedule or as per certificate (whichever is less).
35.  Decree be drawn accordingly.

Appeal allowed.

L.L.R. [2012] M.P, 3046
APPELLATE CIVIL
Before Mr. Justice A.K. Shrivastava & Mr. Justice J.K. Maheshwari
F.A.No. 597/2006 (Indore) decided on 17 April, 2012

SANTOSHDEVI (SMT.) & ors. ...Appellants
Vs. . .
STATE OF M.P. & ors. ...Respondents

A. Torts - Actionable Negligence - Well situated in the
Mandi premises was covered with slab - Meeting was convened by
Mandi Samiti upon the said covered well - Stone slabs fell down resulting
in death of several persons on account of drowning - Mandi Samiti was
having domain, control as well as possession over the entire area of
Mandi Samiti - No notice was displayed nearby the area that covered
area of well should rot be used for access or to sit or te convene any
meeting - Action of Mandi Samiti comes within the definition of
actionable negligence - Principle of strict liability applies to Municipality
also - Matter remanded back for deciding the suits and for assessing
the compensation. (Paras 18 to 25)
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- ORDER

The  Order of the court was delivered by

A.K. SHRIVASTAVA, J. - The judgment passed in this appeal shall also govern
the disposal of connected First Appeal No.598/2006 (Smt. Anita and others
Vs. State of M_P. And others); F.A. No0.596/2006 (Kamal Saxena Vs. State
of M.P. and others); F.A. No.600/2006 (Ushadevi Vs. Krishi Upaj Mandi
Samiti, Neemuch and others.); F.A. No.601/2006 (Ritadevi and another
Vs. State of M.P. and others) since all these appeals have arisen out of
common judgment passed by the Trial Court.

2. Feeling aggrieved by the judgment and decree dated 11.5.2004 passed
by the learned District Judge, Neemuch in Civil Suit No.45-B/2002 dlsmlssmg
the suit, the plaintiffs have filed the present appeal.

3. First Appeal No.598/2006 has been filed against the judgment and
decree dated 11.5.2004 passed by the learned District Judge, Neemuch in
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Civil Suit No.39-B/2002 (Smt. dnita and others Vs. State of M.P. and
others) dismissing the suit of plaintiffs. First Appeal No0.596/2006 has been
filed against the judgment and decree dated 11.5.2004 passed by the learned
District Judge, Neemuch in Civil Suit No.40-B/2002 (Smt. Kamal Saxena
‘Vs. State of M.P. and others) dismissing the suit of plaintiffs. First Appeal
No0.600/2006 has been filed against the judgment and decree dated 11.5.2004
passed by the learned District Judge, Neemuch in Civil Suit No.57-B/2002
(Smt. Usha Devi Vs. Krishi Upaj Mandi Samiti and others) dismissing the
suit of plaintiffs. First Appeal No.601/2006 has been filed against the judgment
and decree dated 11.5.2004 passed by the learned District Judge, Neemuch
in Civil Suit No.41-B/2002 (Smt. Rita Devi and another Vs. State of M.P.
and others) dismissing the suit of plaintiffs.

4. In the aforesaid civil suits the plaintiffs are different but the defendants
are the same and point in dispute is also the same, hence the learned Trial
Court decided all the aforesaid civil suits by a common judgment by dismissing
all the suits. By this common judgment all the aforesaid appeals as well as civil
suits are being decided.

S. A suit for compensation has been filed by the plaintiffs airrayiﬁg the
State of Madhya Pradesh, Krishi Upaj Mandi Samiti, Neemuch (hereinafter
referred to as 'the Mandi Samiti') and Municipal Council, Neemuch as
defendants. According to the plaintiffs there is a Well in the premises of the
defendant Mandi Samiti having 50 feet depth. The said Well was acquisitioned
by the defendant Municipal Council, Neemuch and under control of these two
defendants for last 4-5 years from the date of filing of the suit which was filed
on 11.10.2001. In order to prevent the water from pollution, by inserting the
Gardars upon it and by laying stone slabs the Well was covered. On 6/9/2000
at 3.00 p.m. a meeting was convened by the defendant Mandi Samiti upon the
impugned covered Well. According to the plaintiffs, the material used to cover
up the Well was of inferior quality as a result of which when several persons
assembled there to hold the meeting, all of a sudden the stone slabs were
fallen down resulting into the death of several persons on account of drowning.
The injured persons were taken out from the Well with the assistance of local
administration but anyhow seven persons could not be saved and they died
on account of drowning. The husband of the first plaintiff and the father of
second, third and fourth plaintiffs Om Prakash had died in the said accident
on account of drowning. The age of the deceased Om Prakash was 38 years
and he was the sole bread earner of the plaintiffs. The deceased was serving

»
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on the post of Accountant in Firm M/s Jai Mata Dee Traders, Neemuch and
was drawing salary of Rs. 3000/-per month. Hence a suit for compensation
to the tune of Rs.5.00 lacs has been filed by the plaintiffs. Similarly other suits
were also filed.

6. Further it has been specifically pleaded by the plaintiffs that the covered
place covering the Well was not to be used to hold any meeting and there was
no indication nearby it that the said place should not be used for sitting purposes
and, therefore the defendant Mandi Samiti and Municipality, Neemuch were
negligent and hence decree of compensation be passed against them.
According to the plaintiffs, the State of Madhya Pradesh is also vicariously
liable to pay the compensation and hence it has been prayed that by passing
a joint and several decree the suit of plaintiffs be decreed.

7. Each of the defendants filed their separate written statement. According
to the defendant Mandi Samiti, the Well in question was under the control and
was being looked after by the Municipality. The Well in question was also
covered by the Municipality and it was not at all related to the Mandi Samiti
and therefore the defendant Mandi Samiti is not liable to pay any compensation.
It has also been pleaded by the Mandi Samiti in the written statement that
construction of covering the Well was carried out by the defendant Municipality
and therefore for this additional reason also no liability can be fastened upon
the Mandi Samiti. In special plea, a plea of limitation has also been raised.

8. In the written statement filed by defendant No.3 Municipality it has
been specifically pleaded that the Well in question was never acquisitioned by
the Municipality nor it was in the control of the said Municipality. The defendant
- Mandi Samiti is the owner of the impugned Well and they are also having
possession over the same. The factum of construction to cover the well by the
defendant Municipality has been denied. Hence it has been prayed that no
liability can be fastened upon the Municipality and the suit be dismissed against
1t.

9. The learned Trial Court framed necessary issues and after recording
the evidence dismissed all the suits. In this manner this appeal and connected
first appeals have been filed by the plaintiffs.

10. The contention of Mr. Sameer Athawale, learned counsel for the
appellants is that according to the pleadings, oral and documentary evidence
placed on record it is proved that the construction to cover up the impugned
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Well was carried out by the defendant Municipality. But, despite it was covered,
the said place was not required to be used for sitting or access or convening a
meeting of Mandi Samiti and the people ought not to have assembled at that
place because on account of huge gathering the cover part could not bear the
weight of several persons and, therefore, if it had fallen down resulting into the
death of the sole bread earner of the plaintiffs, certainly the defendants are
jointly and severally liable to pay the compensation.

I1. The second submission of learned counsel for the appellants is that
there was no indication mark that beneath the covered place there is a Well
and it should not be used for access or to sit or to hold any meeting etc. and,
therefore the action of Mandi Samiti holding a meeting at the impugned place
i.e. the covered place of the Well was hazardous and hence, the defendants
are liable to pay the compensation. In support of the contention, learned counsel
for the appellants has placed reliance on Union of India Vs Prabhakaran
Vijay Kumar and others (2008) 9 SCC 527 and the Constitution Bench
decision of Supreme Court in the case of M.C. Mehta and another vs. Union

of India and others, AIR 1987 SC 1086. Two more decisions of the Supreme’

Court Jai Laxmi Salt Works (P) Ltd. Vs. State of Gujarat, 1994 ACJ 902
and Municipal Corporation of Delhi Vs. Subhagwanti and others, AIR
1967 SC 1750 have been placed reliance by the learned counsel for the
appellant.

12, Onthe other hand Shri Pranav Mandhaniya, learned counsel appearing
on behalf of the respondent No.2 Mandi Samiti submits that although the Well
in question was il the Mandi premises but the control is of defendant
Municipality and it was for the Municipality not to allow to hold any meeting
and further it wes the duty of the Municipality to put necessary notice that the
tmpugned Well should not be used for access or to sit or to convene any
meeting efc. It has also been put forth by learned counsel that since the material
to cover up the Well was of inferior quality hence the Municipality is responsible
to pay the compensation.

13, Mr. V.K.Jain and Mr. Vaibhav Jain, Learned counsel appearing for
the Municipality submitted that the construction work was not carried out by
the Municipality, in fact, on account of supersession of the Mandi Samiti and
the Muricipality, the administrator of the Municipality was one is the same
who took over the charge of the Mandi Samiti and a decision was taken to
cover up the Well in order to protect the water from pollution and dust and
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other hazardous substance which may fall in the Well and simply the
Municipality carried out the work to cover up the Well and nothing more.
Indeed the meeting was convened by the Mandi Samiti and, therefore the
defendant Municipality is not at all liable to pay any compensation.

14.  Learned counsel for the defendant-Municipality further contended that
although the statutory notice was sent and served upon the Municipality, but
the suit was not filed within eight months from the date of the accrual of aileged
cause of action and, therefore, the suit is barred by time as envisaged under
Section 319 of the Municipalities Act, 1961. !

15.  Ithas further been propounded by learned counsel for the Municipality
that although certain issues were decided against the defendant Municipality
but since the suit was dismissed in its entirety, those findings can be challenged
by the respondent Municipality and in this context the learned counsel has
placed reliance on the decision of Supreme Court in the case of Virdhachalam

Pillai Vs. Chaldean Syrian Bank Ltd., Trichur and another, AIR 1964 SC
1425 which has been relied by the Single Bench of this Court in the case of
Ram Charan Singh Vs. Brij Bhushan Pandey and others, 1997 (1) MPLJ
563. Learned counsel has also placed reliance on another decisions of this
Court in the case of Bhagwandas Pawaiya Vs. Regd. Firm Kailash Narain

& Bros., 1991 MPJIR (1) 361 and Fatimabai Vs. Jenuddin 1991 MPJR
157 in this regard. Hence it has been prayed that the suit be dismissed against
the defendant Municipality.

16.  Learned Panel Lawyer for the State has argued in support of the
impugned judgment and submitted that no liability can be fastened upon the
State of Madhya Pradesh because the State has not done anything and hence
the suit has rightly been dismissed against the State.

17.  Having heard learned counsel for the parties, we are of the considered
view that this appeal deserves to be allowed but only against defendant Mandi
Samiti,

18.  Admittedly the Well in question is situated in an area which is part of
Mandi Samiti and thus for all practical purposes the defendant Mandi Samiti
was having domain over that area and was also in possession over the entire
land including the area upon which the impugned Well was constructed and
was covered up. However, we are not at all impressed by the submission of
learned counsel for the defendants Municipality that the construction work to
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cover up the impugned well was not carried out by the Municipality. A bare
perusal of Ex.D-2 which is the note-sheet dated 14.6.1994 of the Municipality
Neemuch, it is gathered that in order to protect the Well situated in the Mandi
premises from the garbage, dust ete. so that the water of the Well does not get
polluted, it was decided to raise a boundary well having 1% ft. around the
well. Thereafter there is a further note sheet that the said Well should be
covered also and on going through the document Ex.D/2 in its entirety, it is
gathered that necessary construction work to cover up the impugned Well
situated in the premises of Mandi Samiti was carried out by Municipality only,
therefore according to us although the stand of defendant Municipality is that
the work to cover up the Well was not carried out by it but it has been proved
from their own document Ex. D/2 and therefore we have no scintilla of doubt
to hold that the entire work to cover up the Well situated in the Mandi Samiti
was carried out by the Municipality.

19.  However, we find some substance in the submission of learned counsel
for the Municipality that the Municipality only constructed necessary
construction to cover up the Well to protect from pollution and dust and nothing
more. According to us, merely because the necessary construction to cover
up the impugned Well was carried out by the Municipality would not mean
that any liability to pay the compensation can be fastened on them. The
impugned Well and the land upon which the Well has been construction is
within the Mandi Samiti premises and, therefore according to us the Mandi
Samiti was having domain, control as well as possession over the entire area
of the Mandi Samiti including the 1and on which the impugned Well is situated.
Merely because the Well was covered up by the Municipality would not mean
that the Mandi Samiti was permitted to use that place for access or to allow
the persons to sit on that place. Indeed, the Mandi Samiti should not have
convened a meeting on the covered area of the Well because they were fully
aware that beneath the covered area 50' ft. depth Well is there and, therefore,
according to us the act of the Mandi Samiti convening a meeting over the
place of covered Well was hazardous and amounts to negligence.

20.  According to us negligence is the breach of a duty caused by the
omission to do something which a reasonable man, guided by those
considerations which ordinarily regulate the conduct of human affairs would
do, or doing something which a prudent and reasonable man would not do.
[See Ratanlal & Dhirajlal, The Law of Torts, 26th Edition 2010, page 474].
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21.  Ttis proved from the pleadings and the evidence placed on record
rather it is an admitted fact that the meeting was convened by the Mandi
Samiti over the covered Well which was not at all permissible. The Mandi
Samiti and its office bearers were fully aware that the Well is only covered so
as to protect the water from the pollution. It has been proved from the evidence
and learned counsel for the defendant Mandi Samiti could not point out that
any notice was displayed nearby the area that the covered area of the Well
should not be used for access orto sit or to convene any meeting. Surprisingly
knowing this fact that beneath the covered portion the Well is in existence, the
Mandi Samiti has convened a meeting and that too at that particular hazardous
place only and therefore the action of Mandi Samiti comes within the definition
of "actionable negligence". According to us the actionable negligence consists
in the neglect of the use of ordinary care or skill towards a person to whom
the defendant owes the duty of observing ordinary care and skill, by which
neglect the plaintiffhas suffered injury to his person or property. [ See Ratanlal
& Dhirajlal, The Law of Torts, 26th Edition 2010, page 474].

22.  According to Winfield, "negligence as a tort is the breach of a legal
duty to take care which results in damage, undesired by the defendant to the
plaintiff. The definition involves three constituents of negligence: (1) Alegal
duty to exercise due care on the part of the party complained of towards the
party complaining the former's conduct within the scope of the duty (2) Breach
of the said duty; and (3) consequential damage. [See Ratanlal & Dhirajlal,
The Lawof Torts, 26" Edition 2010, Page 474].

23.  According to us, the negligent act of Mandi Samiti by convening a
meeting at the hazardous place where several persons assembled there and
they were not knowing that it is not a place to sit or to hold any meeting
because no notice etc. in that regard was displayed at that place, therefore
the deceased persons cannot in any manner be said to be negligent. The office
bearers of Mandi Samiti were fully aware that if a meeting is convened at the
hazardous place covering the Well there are possibilities to harm the others
and if that would be the position the law has to treat them as liable on the term
of injuring the public against injury irrespective of who was at fault. The
principle of strict liability applies in the present case against the defendant
Municipality and therefore according to the decision of the Supreme Court
Prabhakaran Vijaya Kumar (supra) placed reliance by the learned counsel
for the appellant is fully applicable and paras 20 to 23,27, 31, 37 and 38 of
the said decision are fully applicable in the present case. We may also profitably
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place reliance on the decision of Constitution Bench of Apex Court in the
case of M.C. Mehta (Supra) which has also been relied upon in the case of
Prabhakaran Vijaya Kumar (supra). The other two decisions of Supreme
Court in the case of Jai Laxmi Salt Works (P) Ltd. (supra) and Subhagwanti
(supra) are also squarely applicable in the present case.

24.  For the reasons stated herein above, we are unable to uphold the
impugned judgment passed by the learned Trial Court dismissing the suit of
plaintiffs. The impugned judgment and decree passed by the Trial Court is
herevy set aside and the case is sent back to the Trial Court to decide the
amount of compensation in each suit and pass a decree accordingly, since this
exercise has not at all been done while dismissing the suit.

25.  Since the suit is quite old, the parties are hereby directed to appear

before the learned Trial Court on 14 May 2012 and no separate notice shall

be issued to either parties for the date of hearing. The Trial Court is directed

to decide the suits and to assess the compensation on or before 1St October

2012. The Principal Registrar of this Bench is directed to send the record
‘ posthaste so as to reach the Trial Court much prior to 14th May, 2012.

26.  Resultantly, this appeal is hereby allowed with cost. Counsel fee
according to the schedule if pre-certified.

Appeal allowed.
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APPELLATE CIVIL
Before Mr. Justice A.K. Shrivastava
M.A.No. 504/2009 (Jabalpur) decided on 21 August, 2012

RAMESH CHANDRA ...Appellant
Vs.
MAHENDRA KUMAR SAHU & anr. - ...Respondents

Succession Act (39 of 1925), Sections 281 & 276 - Verification -
of petition of probate - Provisions of Section 281 are Directory and not
Mandatory - It is not necessary on the part of the applicant wheo files
application to get probate to get the application verified by the attesting
witness to the Will. (Paras 8 to 11)
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Cases referred :
1923 Nagpur 41, 1996 MPLJ 113, 1997(2) MPWN 230.

Adil Usmani, for the appellant.
None for the respondents.

ORDER

A.K. SHRIVASTAVA, J. - This appeal under Section 384 of Indian
Succession Act, 1925 (for short the Succession Act) has been filed by the
appellant assailing the impugned order dated 31.10.2008 whereby his
application under Section 276 for grant of probate of the Will has been rejected
by the Court below.

2. The facts leading for the disposal of this appeal lie in a narrow compass.
Suffice it to say that an application under Section 276 of the Succession Act
was submitted by the applicant/appellant stating therein that Ramdayal who
was his maternal uncle had died on 14.4.1994 and before his death a Will
was executed by him in favour of the appellant namely Ramesh Chandra but
the respondents are denying the execution of the Will and hence he filed an

application under Section 276 of the Succession Act for grant of probate to
him.

3. The first respondent namely Mahendra Kumar Sahu did not appear in
the court below despite he was served. However, respondent no.2 Balchand
Sahu by filing written reply refuted the averements made in the application of
the grant of probate and prayed that the Will is forged, fabricated and
concocted document and hence the appellant is not entitled for any probate.

4. The learned Court below framed necessary issues and after recording
the evidence of the parties gave a categorical finding in para 30 that the Will
(Ex. A/1) is a forged document, has not been proved by the respondents. On
the other hand it is proved that a valid Will was executed by the testator in
favour of the appellant and issue 3{A) was decided in affirmative in favour of
the appellant while issues 3(B) and (C) were decided in negative against the
respondents. However, the learned Court below dismissed the application of
the appellant simply on the ground that verification was not made by the witness
to the Will in terms of Section 281 of the Succession Act. |
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5. In this manner, this appeal has been filed by the appellant. The
contention of Shri Adil Usmani, learned counse! for the appellant is that the
aforesaid clause made in Section 281 is only directory and not mandatory and
if that would be the position, merely on this technical ground the application of
the grant of probate which has been otherwise found to be proved by the
Court below ought not to have been dismissed.

6. No one appeared on behalf of the respondents despite they were
served. Indeed, respondent no.1 did not appear even in the Court below.

7. Having heard learned counsel for the appellant and after perusing the
record, I am of the view that this appeal deserves to be allowed.

8. Undisputedly, an application under Section 276 of the Succession Act
was submitted by the appellant to obtain a probate . While adjudicating the
said application, learned Court below decided Issue no.3(A) in affirmative in
favour of the appellant holding that a valid Will has been executed by the
testator in his favour and issues 3(B) and (C) have been decided against the
respondents holding that the Will is fabricated is not at all proved. The Court
below further held that because the testator had died issueless, the property
would vest in Ramesh Chandra on account of a Will (Ex. A1) executed in his
favour. Thus, the execution and attestation of the Will in favour of the appellant
has been duly proved and despite Balchand has bpén served in this appeal he
has not challenged the issues decided against him by filing any cross objection
and in this manner, the findings arrived at by the Court below against him has
attained finality.

9. On bare perusal of Section 281 of the Succession Act, this Court
tinds that a verification has to be made atleast by one of the attesting witness
to the Will (when procurable) in the manner or to the effect as prescribed in
the Section. It would be profitable to quote the entire Section 281 of the
Succession Act which reads thus:-

“281. Verification of petition for probate, by one witness to the
Will.- Where the application is for probate, the petition shall also
be verified by at least one of the witnesses to the Will (when
procurable) in the manner or to the effect following, namely:

“I(C.D.), one of the witnesses to the last Will and testament
of the testator mentioned in the above petition, declare that I

W
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was present and saw the said testator affix his signature (or
mark) thereto (or that the said testator acknowledged the
writing annexed to the above petition to be his last Will and
testament in my presence).”

By putting emphasis upon the words “when procurable”, this Court is
of the view that the word “shall” which has been used in this Section would
not mean that the provision contained in this Section is mandatory and it was
mandatory on the part of the applicant who files application to obtain probate
to get the application verified in terms of Section 281 by the attesting witness
to the Will. According to me, it is only directory for the simple reason that if it
would have been mandatory certainly the witness would not have verified the
application of probate if he had died before filing the application by the
applicant to obtain probate under Section 276 of the Succession Act. Thus, I
have no scintilla of doubt in holding that the term “shall” which is used in this
Section is only directory, otherwise within bracket the term “when procurable”
would not have been enacted. Near about ninety years ago, the Judicial
Commissioner of Nagpur in Ramasinha Rajput Vs. Murtibai 1923 Nagpur
41 has taken this view which still holds the field since this decision has been
relied twice by this Court, firstly in Jamunabai and others Vs. Surendrakumar
and another 1996 M.P.L.J. 113 and secondly in Chhedilal Vs. Chukkho
Bai 1997 (2) M.P.W.N. 230.

10.  According to me, if the Court while deciding the application was of
the view that the application for the grant of probate should have been verified
by the attesting witness, the Court should have directed the applicant to get
the verification made upon the application. But by adopting a hyper-technical
view particularly when Section 281 is not mandatory and is only directory,
the application of probate which was otherwise found to be proved by the
Court below should not have been dismissed.

11.  For the reasons stated hereinabove, this appeal is allowed. The
impugned order so far as it relates to dismissal of the application on account
of non verification of the application of probate filed under Section 276 of the
Succession Act is hereby set aside. Rest part of the order is hereby affirmed.
The learned Court below shall now issue probate to the appellant. Since
nobody has come to oppose the appeal, the appellant is hereby directed to
bear his own costs.

Appeal allowed.
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APPELLATE CIVIL
Before Mr. Justice Brij Kishore Dube
M.A.No. 407/2011 (Gwalior) decided on 16 October, 2012

POP SINGH & ors. - ...Appellants
Vs. ' :
RAM SINGH & ors. ...Respondents

A. Limitation Act (36 of 1963), Section 5, Civil Procedure
Code (5 of 1908), Order 41 Rule 3-A - Application for condonation of
delay - The Appellate Court in view of peculiar facts, decided to decide
the application for condonation of delay along with appeal - However,
application for condonatien of delay was decided first before passing
judgment - No interference called for. "(Paras 9 & 10)
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B. Limitation Act (36 of 1963), Section 5 - Sufficient Cause -
Sufficient cause should receive a liberal construction - Decree was passed
on 6.12.1985 - Application for mutation was filed in the year 2009 - After
receipt of notice for mutation, appellants applied for certified copy of
judgment and decree - Period of limitation would start from the date of
knowledze and not fror the date of judgment aad decree. (Parall}
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C Civil Procedure Code (5 of 1908), Section 96 - Remand
of Case - Appellants alleged that no notice of suit was served and they
never appeared nor filed any written statement - Written Statement
was not verified - Defendant no. 3 was minor but no guardian was

©
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appointed on his behalf by the Court - Remand of case proper.
(Para17)

T Ryfaer pfargr wiear (1908 @71 5), &°T 96 — U&HCT BT
girdyor — srfiaeffor &1 sifreem 2 fo 9 &1 +iY Aifew arfa =@
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D. Civil Procedure Code (5 of 1908}, Order 43 Rule 1 (1) -
Appeal - Appeal under order 43 Rule 1{(u) can only be heard on the

grounds a second appeal is to be heard under Section 100 of C.P.C.
(Para 19)
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Cases referred :

2012 (3) MPLJ 158, 1980-11 WN 53, 1980-I WN 199, 2012(3)
MPLJ 502 (8C), AIR 1972 SC 749, 2000(1) MPLJ 102.

D.D.Bansal, for the appellants. .
S.K Shrivastava, for the respondents.

ORDER -

Lr1y X1SHORE DuBE, J. - This Misc. Appeal has been filed under -
Order 43 Rule 1 (u) of Code of Civil Procedure against the judgment and
decree of remand dated 07.02.11 passed by the Additional Judge to the Court
of Additional District Judge, Sironj, District Vidisha in Civil Appeal No.47-
A/10, whereby, reversed the judgment and decree dated 06.12.85 passed
by Civil Judge Class I, Lateri, District Vidisha in Civil Suit No.8-A/85 and
the matter has been remanded back to the Trial Court for fresh adjudication.

2, Short facts of the case are that the father of the appellants, namely;
Sardar Singh (since deceased) had filed a suit for declaration of title against
the respondents No.l to 3/defendants No.2, 3 & 4 and father of the
respondents No.4 & 5, namely; Bheem Singh (since deceased) which was
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numbered as Civil Suit No.8-A/1985 in which defendants filed written
statement admitting the plaint allegations and prayed that the decree sought
by the plaintiff may be passed in his favour. The Trial Court vide its judgment
and decree dated 06.12.1985 passed the decree in favour of the plaintiff. An
appeal was filed by the respondents No.1 to 3 herein against the legal
representatives of the deceased, plaintiff (Sardar Singh) and also legal
representatives of the defendant, Bheem Singh on 06.08.2009 alleging that
no notice was served on the defendants and they neither appeared nor filed

written statement before the Trial Court. The plaintiff got judgment and decree

by submitting fake and fabricated written statement. The written statement
was not verified. It is further alleged that at the relevant time defendant No.3,
Bhupendra Singh was minor and no proceedings were made under Order 32
of the CPC. Since, the appeal was not filed in time and was barred by limitation,
therefore, an application under Section 5 of the Limitation Act was filed by
the respondents No.1 to 3 herein along with the appeal memo praying that the
delay in filing the appeal be condoned. The application was opposed by the
" appellants herein.

3. The First Appellate Court after hearing the parties on the application
for condonation of delay in filing the appeal as well as on merits of the appeal,
vide the impugned judgment and decree dated 07.02.2011 condoned the delay
in filing the appeal and set-aside the judgment and decree passed by the Trial
Court and remanded the suit for fresh adjudication. While remanding the suit
to the Trial Court, the First Appellate Court directed the Trial Court to permit
the defendants to file written statement and, thereafter, decide the suit in
accordance with law, Aggrieved by the aforesaid remand order, the appellants
have filed this appeal.

4. Learned counsel for the appellants, Shri D.D. Bansal argued at length
and submitted that the remand order passed by the Court below is illegal,
incorrect and deserves to be set-aside. It is submitted that the First Appellate
Court did not care to decide the application for condonation of delay of more
than 24 years before passing the final order and passed order on the application
along with the final judgment in the appeal. It is well settled that unless the
delay is condoned, no judgment on merit can be passed in appeal. In this
context, learned counsel has placed reliance upon the decision of this Court in
the case of Manoramabai Vs. State of M.P., 2012 (3) MPLJ 158. It is
further submitted that the First Appellate Court has also erred in condoning
the delay of more than 24 years on the wrong interpretation of law of limitation.

&
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Since, there is no reasonable explanation put-forth by the respondents No.1,
2 & 3 herein, therefore delay cannot be condoned liberally. In this regard,
learned counsel has cited the decision in the case of Zabiar v. State of M.P.,
1980-I1 WN 53 and State of M.P. Vs. Fakirchand, 1980-1 WN 199. It is
further submitted that the ground on the basis of which the regular civil appeal
was filed before the First Appellate Court needs enquiry and without holding
any enquiry into the allegations levelled against the appellants and Trial Court,
the judgment and decree passed by the Trial Court cannot be set-aside.

5. In response, Shri S.K. Shrivastava, learned counsel for the
respondents argued in support of the impugned judgment and decree and
submitted that cogent reasons have been assignéd by the Appellate Court for
condoning the delay as well as remanding the case to the Trial Court. He
further submits that there is no specific bar which restrain the Appellate Court
to hear and decide the appeal along with the application for condonation of
delay. The defendants neither appeared before the Trial Court nor filed any
written statement. After 24 years of the alleged judgment and decree of the
Trial Court, the appellants filed an application before the Tahsildar, Lateri for
mutation. On receiving the notice from the Tahsil Court, they (respondents
No.1, 2 & 3 herein) came to know on 10.07.2009 about the judgment and
decree, thereafter, they received the certified copy and filed the appeal on
06.08.2009, therefore, there was sufficient cause for condonation of delay in
filing the appeal. It is further submitted that the grounds on which the judgment
and decree of the Trial Court was set-aside does not requires any enquiry.
The learned counsel has further submitted that the appeal filed against the
remand order can be heard only on the ground enumerated in Section 100 of
the CPC. In this context, he has cited the recent judgment of the Apex Court
in the case of Jegannathan Vs. Raju Sigamani and arother, 2012 (3) MPLJ
502 (SC). N

6. I have considered the submissions made on both sides and perused
the record of the First Appellate Court as well as of the Trial Court.

7. Admittedly, respondents No.1 to 3 herein/defendants filed appeal on
06.08.2009 before the First Appellate Court. Along with the appeal, an
application under Section 5 of the Limitation Act was filed for condonation of
delay in filing the appeal.

8. In Manoramabai (supra), along with the appeal, an application under
Section 5 of the Limitation Act alleging that the delay be condoned was filed.
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A specific application was made by the respondent to the effect that before
proceeding further in the appeal, the application for condonation of delay has
to be decided. After hearing the parties, learned Appellate Court dismissed
the aforesaid application. In such factual matrix of the case, this Court held
that unless the application for condonation of delay is decided in favour of the
appellants, the appeal cannot be heard and decided finally,

9. In the present case, the First Appellate Court was of the opinion that
in view of Order 41 Rule 3-A of CPC, the application for condonation of
delay is to be decided first, but on the request and conseat ol*the learned
counsel for the parties and looking to the peculiar facts of the appeal, the First
Appellate Court heard and decided the appeal along with the application for
condonation of the delay, however, the First Appellate Court has firstly decided
and allowed the application for condonation of the delay, thereafter considered
the merits of the appeal. The para 7 of the j udgment of the First Appellate
Court is relevant and reads as under:-

"7, Ty IR 41 e 3(Q) WA & arcivia ardier &Y wrRwar @
gd ¥ WeEe @ aftrfa v B TR anade = @7 fRraRer e
maﬂ%ﬁmqﬁgwwaﬁwmmﬁraﬁﬁﬁmzﬁw
<IN B AT € W AR w ) Prrad frar o @i 59 e
o B PRIEROT 4 weat & 4wy off fiolfa @9 it endier @ Tqor <oy
W TR g &R 2 gaier B uet fvdd w9 @ waifie T 8
SHferd SrRA AT F.1 T ondiet B VRIS R e e G T
g w¥g oI B FRIeRT SR GWa Umel, URT 5 @Ry
SR Gafet amee 41 et 3(g) WA, Bt PRz fr o var
eI

10.  Therefore, looking to the peculiar facts of the case in hand, the aforesaid
judgment cited by learned counsel for the appellants does not provide any
help to him.

11.  Ittranspires from the record of the Court below that appellants have
filed mutation application before the Tahsildar, Lateri on the basis of judgment
and decree dated 06.12.1985 which was numbered as Namantran Prakran
No. 35/A-6/08-09. The notice was issued to the defendants. On receiving
the notice, they appeared before the Court on 10.07.2009, then they got
knowledge of the judgment and decree dated 06.12.1985 passed by the Trial
Court, thereafter, they obtained certified copy of the aforesaid Jjudgment and
decree on 16.07.2009 and then, filed the appeal. The First Appellate Court

-
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after considering the submissions of the learned counsel for the parties,
averments made in the application and documents on record has arrived ata
conclusion that the limitation shall start from the date of knowledge of judgment
and decree i.e. 10.07.2009 and not from the date of passing of the judgment
and decree dated 06.12.1985.

12.  Ordinarily ignorance about the existence of a right is not a ground for
postponing the starting point of limitation for enforcement of the right but
where the ignorance or want of knowledge is occasioned by fraud on the part
of the person against whom the right is enforced that there is postponement of
running of the period of limitation. In such cases, the limitation begins to run
from the time when the applicant has discovered the fraud or the mistake:.
Therefore, the First Appeliate Court has not committed any error in holding
that limitation shall starts from the date of knowledge of judgment and decree
i.e., 10.07.2009 and not from the date of passing the judgment and decree
1.e.06.12.1985.

13.  InZabiar (supra), this Court held that it is true that, as has been laid
down by their Lordships in The State of West Bengal v. The Administrator,
Howrah Municipality and others, (AIR 1972 SC 749), the words 'sufficient
cause' should receive a liberal construction so as to advance substantial justice
when no negligence or inaction or want of bona fide is imputable to a party.
However, the burden of placing the necessary material on the basis of which
the Court could decide as to whether no negligence or inaction or want of
bona fide was imputable to the party was always on the said party. In State of
M. P. (supra), this Court has reiterated that if the appellants have failed to
make out sufficient cause for the delay in filing the application under Section 5
of the Limitation Act, then the application cannot be allowed, but in the case
in hand, there is reasonable and plausible explanation putforth by the
defendants for condonation of delay in filing the appeal.

14.  Inview of the aforesaid, the First Appellate Court did not commit any
error in condoning the delay in filing the appeal.

15.  Sofar as, other contentions of the appellants is concerned, on going
through the impugned judgment and decree of the Appellate Court, it is
apparent that the judgment and decree of the Trial Court has been set-aside
and remanded the case on the grounds that in the alleged written statement,
there was no verification of the pleadings, therefore, the written statement
cannot be said to be wriiten statement in the eye of law and the pleadings
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without verification cannot be termed as pleadings and the guardian in the suit
for minor defendant No.3, Bhupendra Singh was not appointed under Order
32 Rule 3 of the CPC. In this regard, para 19 of the impugned judgment of the
learned Appellate Court is relevant and reads as under:-

19, IR fode @ AR R W= § ¥, frare < 9 Ry
BT ARITR B AR TR w97 Uik fram 2, a8 amdw (5) frm
2, 15 TIT MR (8) w2 @vITad & & fTefa, i arffase 81
g T SR WR anetfia S st € | 39 awrar a8 W T
g o7 B aff ufae.s qusiE auaw o s |9y ¥ aRew
32 M 3 @ arafa, Frdardl 98 B T R 98 Y {5 wrew B
AR ¥ UK ST <1, S @ Rl @ Rodg or | 3w sre 9
e 32 Frm 7(2) WAL @ R Y, ST 990 gfv| o) §9
TR ¥ AR <mavera gR1 wika fAvia 7 waus feie 6.12.1085,
R < o 917 71 & | aRvme: ofle WIeR e g4 favfy o
U4 fRATF 6.12.1985 Iur foar smar 217

16.  ADivision Bench of this Court in the case of Babulal Agrawal v.
Jyoti Shrivastava and others, 2000 (1) MPLJ 102 observed that without
verification of the pleadings in the written statement, it is not a written statement
in the eye of law.

17.  Admittedly, Bhupendra Singh, respondent No.3 herein was the
defendant No.3 in the suit and his age was mentioned as seven years, but no
guardian was appointed on his behalf by the Court and also the fact that the
written statement was not verified. .

18. In view of the aforesaid, other contentions of the learned counsel for
the appellants is also without any substance.

19.  While considering the scope of an appeal under Order 43 Rule 1(u) of
CPC, the Supreme Court in the case of Jegannathan (supra) held that the
appeal under Order 43 Rule 1(u) of CPC can only be heard on the grounds a
second appeal is to be heard under Section 100 of CPC.

20.  For the reasons stated above, the appeal fails and is hereby dismissed,
however, it is observed that the findings and reasonings arrived at by this
Court are only for the purpose of disposal of this appeal and, therefore, the
Trial Court while deciding the matter shall not be influenced by the order
passed by this Court. No order as to costs.

dppeal dismissed.

-
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LL.R. [2012] M.P, 3065
APPELLATE CIVIL
Before Mr. Justice Ajit Singh & Mr. Justice Sanjay Yaday
F.A.No. 747/2008 (Jabalpur) decided on 4 December, 2012

SUBHASH KUMAR TIWARI ...Appellant
Vs. '
SHANKERLAL ...Respondent

Succession Act (39 of 1925), Section 63 - Succession - Will -
Execution - Burden of proof - Will an unregistered and hand written
- Plaintiff has admitted that testator was old and unable to speak and
sign - Scriber of will admitted that will was not dictated by testator -
No recital in will that it was read over and explained to testator -
Attesting witness has also stated that he does not know that who wrote
the will - A closer look of will shows that thumb impression of testator
was obtained on a plan paper before it was actually written - Defendant
was living with testator for the last more than 12 years and the plaintiff
was residing separately - Last rites of testator were performed by
defendant - It can be safely held that love and affection of testator lay
with defendant - Will is encircled by suspicious circumstances -
Judgment and decree passed by Trial Court set aside - Appeal allowed.

(Paras 8 to 13)

FAITEIBEIY Jferfras (1925 BT 39), &7 63 — FeavilywIY — THET
— T — wqa o7 wre - aelga gyoflga 7 ewdfalaa — €l A
wWeR fear {5 adioosal g7 o AT gie9 g9 swER o 7 e
A — afiza @ daw A wher fFar f5 g & sgasal g™
gfete T A war o — aeftag A B SuweH TN fF S
THAASal F ISP AT TE TAATAT AT AT — ILIACTH Wieh 1 Wl
wo 2 T = T var fy aiiga feuq fael — a=flga & sda 4@
Tue X <R gtar @ T afiaasal & afer frer, o se W), S99
R qrdfas w9 4 fag o @ yd aftera @ wd ot - gftErE
adlaeal & wrer fred 12 99T @ aftres 9w 9 v a7 o i arel s
Fraraxd o — sdfiaedl &7 offim YR gfuaE grr ooy far T
ol — YR w7 ¥ I8 aRen 31 @1 gadl 2 5 wfiwaedl 1wy T
R gfaardy B v o — ey wWdwrww uRftefmt €@ fordl g8 2
— fa=mor = maraa g wiRa fofa 9 fept e — arfle J9{ 1
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Case referred :
(2010) 5 SCC 770.

Abhishek Gulatee, for the appellant.
Ravish Agrawal with K.S. Jha, for the respondent.

JUDGMENT

The  Judgment of the court was delivered by:
Axt SiNGH, J. - This is an appeal by the defendant in a suit for declaration
and possession. The property in suit is a house situated at Balaghat bearing
Nazul Sheet n0.25-A, plot no.34, area 112 square meters. Gopilal had
purchased this property from Sunder Bai by a registered sale deed dated
8.8.1958. Gopilal died issueless in 1992 as a result of which his wife
Birji Bai became the legal heir of the suit property. Narayan was elder
brother of Gopilal. He had two wives, Pusi Bai and Ramkawri Bai.
Respondent-plaintiff and appellant-defendant are step-brothers having
been born from wives Pusi Bai and Ramkawri Bai respectively of Narayan.
Gopilal and Birji Bai were thus uncle and aunt of the plaintiff and
defendant.

2. The case of plaintiff was that Birji Bai executed a will dated
25.12.2002, Ex.P1, in his favour regarding the suit property and after
her death on 2.9.2003 he became its owner. The plaintiff alleged that
when he filed an application for mutation of his name before the Tahsildar
he came to know that vide order dated 2.7.1993, Ex.P7, passed in
Revenue Case No.154-A/92-93 the suit property had already been
mutated in the name of defendant on the strength of a registered will dated
2.7.1993, Ex.P5. In the suit the plaintiff therefore prayed that the order,
Ex.P7, of the Tahsildar as well as the will, Ex.P35, be declared null and
void and he be given possession of the suit property. The plaintiff filed
the certified copy of will, Ex.P3.

3. The defendant in his written statement denied the claim of plaintiff
and stated that he has been living with Gopilal and Birji Bai since he was
five years old and they had, in fact, adopted him as their son. The defendant
also pleaded that Gopilal and Birji Bai even performed his marriage and
when Gopilal died, the last rites were performed by him. According to
the defendant, Birji Bai had made an application on 1.5.1993 for mutation
of the suit property in his name which was duly allowed by the Tahsildar
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vide order, Ex.P5, and ever since then he is the owner and in possession
of the suit property. The defendant further averred that Birji Bai had
executed her first and last will, Ex.P5, in his favour which was also duly
registered before the Sub-Registrar, Balaghat, in the presence of
witnesses.

4. The trial court, by the impugned judgment dated 8.8.2008,
decreed the suit of plaintiff by holding that since the defendant did not
produce the original will of which Ex.P5 is a certified copy in the court
nor did he examine its attesting witnesses, the same was not trustworthy.
The trial court has also held that Birji Bai being an illiterate woman always
used to put thumb impression on the documents whereas, Ex.P5, contains
her signature and, therefore, it was forged. As regards the order, Ex.P7,
passed by the Tahsildar mutating the name of defendant in the revenue
record, the trial court has held that the order is an outcome of illegal
proceedings without the knowledge of Birji Bai. The trial court has also
held that, if Birji Bai had executed a will in favour of defendant there was
no need for mutation of his name in the revenue record and likewise if the
name of defendant had been mutated by the revenue court on the
application of Birji Bai there was no need for her to execute a will in his
favour. The trial court found the evidence adduced by the plaintiff
regarding will, Ex.P1 executed in his favour more reliable and trustworthy
and, therefore, held it to be valid.

5. The learned counsel for the defendant has argued that the will,
Ex.P1, was surrounded by suspicious circumstances which the respondent
failed to remove and, therefore, the trial court committed an illegality in
decreeing the suit. In support of his submission, the learned counsel has
cited a decision of the Supreme Court in Balathandayutham v.
Ezhilarasan (2010) 5 SCC 770. The learned counsel for plaintiff, in
reply, has defended the findings arrived at by the trial court. He has even
taken us through the evidence and documents brought on record. The
learned counsel has also argued that the plaintiff has proved the will,
Ex.P1, in accordance with law and, therefore, the finding of the trial court
regarding its validity is well founded and does not call for any interference.

6. In Balathandayutham (supra) the Supreme Court has held that
when a will is surrounded by suspicious circumstances, the person
propounding the will has a very heavy burden to discharge and unless it
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is satisfactorily discharged, courts will be reluctant to treat the document
as the last will of the testator.

7. The plaintiff has claimed his title over the suit property solely on
the basis of will, Ex.P1. We, therefore, have to examine whether the will
is surrounded by suspicious circumstances and the plaintiff has discharged
his burden in removing them. Because if he has failed to do so, his suit
will fail. -

8. The will, Ex.P1, is hand written and unregistered. The plaintiff in
para 10 of his cross-examination has clearly admitted that Birji Bai due
to old age was unable to speak and sign. Rekhlal Soni (P.W.3) states that
Birji Bai was aged 90 years and he had written the will as told by her in
the presence of Dr. Dayanand Joshi, Dalchand and Laxmi Prasad. He,
however, says that Birji Bai did not dictate the will. But there is no recital
in the will that it was read over and explained to her. Also Dr. Dayanand
Joshi (P.W.2), the only attesting witness examined by the plaintiff, says
that he does not know who wrote the will. Birji Bai was illiterate. It,
therefore, cannot be held with certainty that Rekhlal Soni wrote what
was actually told by Birji Bai more particularly when the plaintiff himself
says that she was unable to speak. The statement of Dr. Dayanand Joshi
about his not knowing who wrote the will also creates a suspicion that it
was written in the presence of Birji Bai.

9. There is yet another reason which creates a suspicion that the
plaintiff and his witnesses Dr. Dayanand Joshi and Rekhlal Soni are not
speaking truth in respect of the execution of will, Ex.P1. A closer look of
the will shows that the thumb impression of Birji Bai was obtained on a
plain paper before it was actually written. We say so because we find
that gaps between the lines of will become smaller and smaller towards
the end so as to adjust with the already obtained thumb impression despite
there being sufficient space left in the paper. This mode of writing with no
explanation by the plaintiff regarding narrowing of the gaps between the
lines creates a very strong suspicious circumstance against the genuineness
of the will. In fact, it leads to an inference that the will has been prepared
fraudulently.

10.  There is one more circumstance which creates a suspicion about
execution of will, Ex.P1, by Bigji Bai in favour of the plaintiff. The plaintiff
has admitted in his evidence that the defendant had been living with Birji
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Bai ever since he was 12 years of age. The plaintiff has also admitted
that he lived separately from them at a place called Sarekha. The plaintiff
even says that although his wife and children did not visit him, they visited
the defendant who is in occupation of the suit property. The plaintiff then
says that the cremation of Pooranlal was performed by the defendant.
Dr. Dayanand Joshi has also deposed that the last rites of Birj1 Bai were
performed by the defendant. From this evidence it can safely be held that
the love and affection of Birji Bai lay with the defendant. It is, therefore,
difficult to believe that Birji Bai would execute her will in favour of the
plaintiff who has been living separately from her at a different place.

11, Ttisalso to be noted that vide order 2.7.1993, Ex.P4, the Tahsildar
in a revenue case has mutated the suit property in the name of defendant
and the plaintiff's appeal against that order has been dismissed. There is
a presumption of correctness of the proceedings before a quasi-judicial
authority. The defendant being in possession has a title over the suit
property against all except the one who has a better title.

12.  The plaintiff solely relied on the will, Ex.P1, to prove his title.
But as earlier discussed the will, Ex.P1, is not reliable and encircled by
suspicious circumstances. The plaintiff has thus failed to prove any title
over the suit property and his suit must fail.

13.  The appeal is allowed, The judgment and decree passed by the
trial court are set aside and the plaintiff's suit is dismissed with costs
throughout.

)

Appeal allowed.

I.L.R. [2012] M.P, 3069
APPELLATE CIVIL
Before Mr. Justice J.K. Maheshwari
M.A.No. 2343/2006 (Jabalpur) decided on 7 December, 2012

HARISH KORI ...Appellant
Vs.
RAJUK. RAJVARDHAN & ors. . ...Respondents

A. Motor Vehicles Act (59 of 1988), Sections 3(a) & 66 -
Transport Vehicle owned by Central or State Government - Permit -
No pleading to the effect that the offending vehicle which was owned
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by Union of India was being used for government purposes unconnected
with commercial purposes - Benefit of Section 66 cannot be extended.
(Para 11)

& FITe AT FIATIT (1988 BT 59), ST 3(¢) T 66 — B
AT IS WYPR @ QAT $T TRaeT 918 — A3 — 9 ST &7 HIg
aiftraTe, TE 5 SedaT $E AT qTEA W ARE WRIST @ @i o7
o1, 99 qiftTiers gaieEl @ aeg ey yate 2y sumiy fear o
XET oI — ©IRT 66 &I oTH el f&aT &1 Wadr|

B. Motor Vehicles Act (59 of 1988), Section 166 -
Compensation - Appellant a student doing the work of distribution of
news paper - Notional income can be accepted Rs. 15,000 - Multiplier
of 15 would apply ~ In view of 35% disability future loss of earning
comes to Rs. 5250 - Amount of Rs. 1 Iacs deserves to be awarded in
the head of causing impotency fer the injuries - Appellant entitled to
Rs. 2,84,865 after adding medical expenses etc. (Para 12)

&, qleY Ir7 SferfraT (1988 &1 59), ST 166 — FhHY —
Fierredl, o feamff 2 9t wmR =@ gien @1 w1 awar o1 - Bt
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Freramar =1 gieTa e gy afrss @ Surel 3 w1 . s250 i @ —
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2.84,865 & FTHIR 2 |

Uttam Maheshwari, for the appellant.
None for the respondents No. 1 & 4.
djay Mishra, for the respondent No.2
Dinesh Koushal, for the respondent No.3.

ORDER
J.K. MagEsHwARI, J. - This order shall govern the disposal of MA

No.2343/06 filed by the claimant secking enhancement and also M.A No.2534/

06filed by the a Central Govt. through Commandant MRC, Sagar assailing
the award of compensation. Being aggrieved by the Award dated 29.3.06
passed by the Ist AMACT, Sagar in Case No.32/04, aforesaid both the
appeals have been preferred.

2. The facts in brief are that on 29.10.03 at about 7 AM, the injured was
going to distribute the newspaper on the bicycle but near the Rest house No.2

e
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Cant Sagar, the bus of MRC School bearing No.CPV-0544 driven rashly
and negligently by the driver came from behind and dashed the bicycle thereby
the injured fell down and received injuries over the head, back, hand, leg and
shoulder. The intimation was given to P.S Cant by the auto-driver Sanju alias
Satyendra, on which, at crime No.678/03 offence punishable under section *
279,337 of the IPC was registered. The injured remained hospitalized in the
district hospital, Sagar from 29.10.03 to 14.4.04. The operation of disruption
of Pelvic and rupture of Urethra was performed. With the aforesaid averments,
being student of Class 8th, while performing the work of distribution of
newspaper, the claim petition under section 166 of the Motor Vehicle Act,1988
(in short the Act) seeking compensation for an amount of Rs.9 lacs on account
of permanent disability received to the injured, was filed.

3. The Respondent No.2 filed his written statement and admitted the
ownership of the vehicle. It was denied that respondent No.1 was the driver
of the offending vehicle. It is further stated that the vehicle was insured with
respondent No.3 Insurance company, however, the owner is not liable to pay
the amount of compensation, Itis further stated that the claimant is not entitled
to claim any compensation against the owner.

4, The Respondent No.3 insurance company filed its written statement
and admitted insurance of said vehicle but inter alia contended that the said
insurance was on fulfilling the terms and conditions of the policy. It is said, the
vehicle was used for commercial purpose and insured also as commercial
vehicle for transportation of the students of the school. However, the said
bus was not having the valid permit on the date of accident, therefore, insurance
company is not liable to pay the compensation. The respondent No.4 also
filed his written statemeni contending that he was driving the vehicle being
driver of respondent No.2 and it was not driven by respondent No.1.

5. The tribunal while passing the impugned award recorded a finding
that the accident had taken place on account of rash and negligence driving of
the said vehicle. It has further been held that in the said accident the injured
has suffered grievous injuries and also received permanent disability. Itis
further held that the insurance company is not liable to pay the compensation
because the vehicle was driven in violation of the terms and conditions of the
policy without having any permit, therefore, the insurance company is not
liable to pay the compensation. In view of the foregoing facts, the tribunal
awarded the compensation of Rs.1,38,245/- with a direction to pay and
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recover. From the said amount Rs.65,835 awarded in medical expenses,
Rs.32,130/- for future loss of earning on account of disability, Rs.15,290/-
for transport expenses and Rs.25000/- for mental pain and future suffering.

6. Shri Ajay Mishra, counsel for Union of India referring the provision of
section 66 of the Act contends that as per sub section 3(a) if any transport
vehicle is owned by the Central or the State Government and used for the
purpose unconnected with any commercial enterprise, the permit to ply such
vehicle is not required. However, the findings recorded by the tribunal
exonerating the insurance company on account of not having the valid pe:mit
is unsustainable in law, therefore, the award passed by the claims tribunal may
be modified and the insurance company may be held responsible to pay the
amount of compensation indemnifying the liability of appellant by setting aside
the findings of pay and recover.

7. Shri Uttam Maheshwari, counsel for the claimant by referring the
document Ex.P/9 and P/10 submits that the injured, on account of fracture of
Pelvic bone and rupture of Urethra, received the disability to the extent of
35%. Under the direction of this court the report from the Medical college,
Jabalpur was called wherein it was found that the said injury found in urethra
of the injured may cause impotency in future. However, under such
circumstance it is urged that the compensation so awarded by the claims tribunal
for future loss of earning is inadequate which may be reasonably enhanced by
allowing the MA No.2343/06.

8. Shri Dinesh Koushal, counsel of respondent No.3 Insurance company
has strenuously urged that the appellant has not taken any defence in their
written statement indicating that the vehicle is owned by the central government
and used for government purpose unconnected with the commercial activity,
therefore, the insurance company is not liable to pay the compensation. He
further submits that the appellant has not brought any evidence either oral or
documentary to establish the aforesaid pleading. However in the absence of
the aforesaid, appeal on the said contention, is not maintainable and such
question cannot be adjudicated which is not raised in the written statement,
however, appeal filed by the Union of India is liable to be dismissed. On the
question of enhancement raised in the appeal filed by the claimant, it is urged
that the insurance company is not liable to pay the compensation therefore it is
the owner who has to defend on the said question.

9. On being asked by the Court from Shri Mishra on the point of
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inadequacy of the amount in the appeal filed by the claimant, it is urged that
the injured being unemployed minor person, however, looking to the injuries
the compensation has rightly been awarded by the claims tribunal which do
not warrant any interference.

10. - Having heard the parties, first of all the arguments advanced by Mr
Mishra in the light of sub section (3) of section 66 of the Act by which it is
urged that Union of India is not responsible to pay the compensation, is
required to be considered. In this regard the provision of Chapter V section
66 is relevant, however reproduced as thus :

66. Necessity for permits. — (1) No owner of a motor vehicle
shall use or permit the use of the vehicle as a transport vehicle
in any public place whether or not such vehicle is actually
carrying any passengers or goods save in accordance with the
conditions of a permit granted or countersigned by a Regional
or State Transport Authority or any prescribed authority
authorising him the use of the vehicle in that place in the manner
in which the vehicle is being used :

Provided that a stage carriage permit shall, subject to any
conditions that may be specified in the permit, authorise the
use of the vehicle as a contract carriage:

Provided further that a stage carriage permit may, subject to
any conditions that may be specified in the permit, authorise
the use of the vehicle as a good carriage either when carrying
passengers or not :

Provided also that a goods carriage permit shail, subject to
any conditions that may be specified in the permit, authorise
the holder to use the vehicle for the carriage of goods for or in
connection with a trade or business carried on by him.

(2) The holder of a goods carriage permit may use the
vehicle, for drawing of any trailer or semi-trailer not owned
- by him, subject to such conditions as may be prescribed:

38[Provided that the holder of a permit of any articulated
vehicle may use the prime-mover of that articulated vehicle
for any other semi-trailer.
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(3) The provisions of sub-section (1) shall not apply -

(a) to any transport vehicle owned by the Central Government
or a State Government and used for Government purposes
unconnected with any commercial enterprise;

11.  Abare reading of the aforesaid it is apparent that the necessity of the
permit to the owner of the motor vehicle has been enumerated under the Act
but under sub section 3(a) it has been clarifizd that if any transport vehicle
owned by the Central Government or the State Government and used for
Government purposes unconnected with any commercial activity then the
provision of section 66(3) to fulfill the necessity of the valid permit would not
be attracted. However, to take the advantage of sub section 3(a) of section
66 of the Act it is sine quo non on the part of the Union of India to plead and
prove that the offending vehicle was owned by them and it was being used for
government purposes unconnected with commercial activities. In the written
statement no whisper of said pleading is made and no evidence has been
brought on the said issue. In such circumstance the point raised in the appeal
without having any pleading and evidence is not required to be adjudicated.
In addition thereto it has to be observed that even before this court after filing
this appeal no evidence has been brought on record to establish that the
offending vehicle was being used for the purposes unconnected with any
commercial activity. In this connection, statement of Vivek Madhav Rahalkar
(NA.W-1) who is the officer of the Insurance Company is relevant who had
stated that the policy of the vehicle was issued for passenger carrying
commercial vehicle by the Insurance Company. N.A.W-2, namely, Mahendra
Kumar Shrivastav has come from the RTO office to prove the document
Ex.D-2 to establish the fact that for the offending vehicle no permit was issued
from the Sagar office. In view of the foregoing facts when the appellant has
not putforth any defence in the context of the provision of section 66 (3)(a) of
the Act. As the contrary evidence of the Insurance company discharging its
burden established that the vehicle in question was not possessing a valid
permit legally insured as commercial vehicle for carrying the passenger. In
that view of the matter, in the considered opinion of this court, the arguments
advanced by Shri Mishra counsel of Union of India is not having any substance
hence repelled. No other point has been raised , hence MA No.2534/06
filed by the Union of India is hereby dismissed.
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12. Now coming on the point of enhancement in MA No.2343/06 filed
by the claimant, the certificate of permanent disability Annex.P/9 and Anex.P/
10has been produced which is proved by the doctor. The findings regarding
grievous injury and permanent disability has also been recorded by the claims
tribunal. However there is no reason to disbelieve the aforesaid certificate.
As per the injuries received to the injured it is apparent that there is disruption
of pelvic bone and rupture of urethra. As per the order of this court, the
opinion from the Medical College Jabalpur has been sought for, whereby the
fact regarding disability was found correct and it is further opined that such
injury may cause impotency to the injured for whole life. In the aforesaid
context it is required to be seen that the amount of compensation as allowed
by the claims tribunal in the head of future loss of earning may be enhanced.
In view of the foregoing and looking to the nature of disability i.e 35% which
in the present case is acceptable and also looking to the fact that the injured
is astudent doing the work of distribution of newspaper his notional earning
can be accepted Rs. 15000/~ per annum. As per disability, the future loss of
earning per annum comes to Rs.5250/-, As per age of the injured i.e 15, the
multiplier of 15 is applied, then amount comes to Rs.78750/-. On adding
Rs.65825/- towards medical expenses, Rs.15290/- towards transport
expenses and Rs.25000/- for pain and suffering, the amount comes to
Rs.1,84,865/-. In addition to it the certificate issued by the medical college
Jabalpur was called as per direction of this court in the head of causing
impotency for the injuries, Rs.1,00,000/- further deserves to be awarded.
Thus, the total sum of compensation comes to Rs.2,84,865/-. On reducing
the sum awarded by the Tribunal Rs.1,38,245/-, the net enhanced sum comes
to Rs.1,46,620/-,

13.  Accordingly, the appeal M.A . No0.2534/06 filed by the Union of India
is hereby dismissed while the appeal M.A.N0.2343/06 filed by the claimant
is allowed in part. The enhanced sum Rs.1,46,620/- is directed in view of the
foregoing discussion. The finding recorded by the claims tribunal directing
the Insurance company to pay and recover is hereby maintained with an .
observation that the Insurance company may recover the amount from the
Union of India, the appellant in M.A.No0.2534/06. It is further directed that
the claimant would also be entitled to get the interest on the enhanced amount
at the rate of 7.5% per annum. In the facts and circumstances of the case, the
partics to bear their own costs.

Appeal partly allowed.
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I.L.R. [2012] M.P, 3076
ARBITRATION CASE
Before Mr. Justice Rajendra Menon
Arbitration Case No. 34/2012 (Jabalpur) decided on 12 September, 2012

NATIONAL COUNCIL OF Y.M.C. OF INDIA & anr. ...Appellants
Vs.
SUDHIR CHANDRA DATT . ...Respondent

A. Arbitration and Conciliation Act (26 of 1996), Sections
10(1), (2) & 11 - Appointment of Arbitrators - Merely because the
arbitration agreement contemplates appointment of two arbitrators i.e.
even number of arbitrators, the arbitration agreement will not become
invalid - The arbitration clause can still be given effect to. (Para 8)
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B. Arbitration and Conciliation Act (26 of 1996}, Sections
11, 14 & 15 - Where an arbitration agreement contemplates for
appointment of named arbitrators and the arbitrators so appointed are
unable to discharge their function then the power u/s 11(6) has to be
invoked and it is the Chief Justice or the Judge designated by the Chief
Justice, who is required to be taken action in the matter. (Para9)
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C. Arbitration and Conciliation Act (26 of 1996), Sections
10 & 11 - When an arbitration agreement makes a provision for
appointment of named persons as arbitrator and when arbitration in
accordance to the said provision is not possible due to any reason, the
arbitration clause is not rendered redundant - In such cases, the matter
has to be proceeded in accordance to the requirement of Section 11(6)
and the arbitrator has to be appointed in accordance to the procedure

)
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contemplated therein. (Para9)
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Cases referred :

(2009) 10 SCC 293, (2010) 1 SCC 72, AIR 1997 SC 605, AIR
2002 SC 1139, AIR 2001 A.P. 284, AIR 1998 Bombay 210.

R.N. Singh with Abhishek Arjaria, for the appellants.
A.K. Jain, for the respondent.

ORDER

RAJENDRA MENON, J. - Seeking constitution of an Arbitral Tribunal
by invoking the jurisdiction of this court under Section 11(6) of the Arbitration
& Conciliation Act, this application has been filed.

2. Facts in a nutshell necessary for deciding of the controversy indicates
that the applicant/ association are the exclusive owners of Nazul Plot No.7/1,
Block No.2, Civil Line, Jabalpur admeasuring 78,600 sq. ft. Parties in question
entered into an agreement on 23-04-1996 vide Annexurc A-1 and a
supplementary agreement Annexure A-2 on 26-06-2005. In accordance to
the aforesaid agreements, the applicant issued a power of attorney in favour
of the non-applicant, who was given right to develop and make construction
on the area in question in accordance to the terms and conditions of the
agreement, even though in the original agreement Annexure A-1, there was
no arbitration clause but in the supplementary agreement Annexure A-2 dated
26-06-2003, there is arbitration clause 15 which reads as under :

”15. In case of any dispute between the parties with regard to
the quality of construction, fixtures, accessories etc, the option
and suggestion of the technical representative of the Party No.2
and 3 shall be binding on the Party No.1 if, it is not according
to the specification provided by Party No.1. However, in case
of any dispute both the parties will appoint one arbitrator each
& their decision is final & binding on both the parties. If the
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President of the National Council of YMCA's of India fails to
appoint an Arbitrator, then the parties to this supplementary
agreement will be free to invoke the remedy under Arbitration
and Conciliation Act, 1996.”

According to the applicant the power of attorney was executed by the
applicant in favour of non-applicant and by misusing the power of attorney,
non-applicant had played fraud with the applicant, in as much as 34 flats
constructed have been alienated to various individuals contrary to the
agreement. Accordingly, contending that the non-applicant has breached the
condition of the agreement, a dispute arose between the parties and therefore,
a legal notice was sent by the applicant to the non-applicant on 24-05-2010
vide Annexure A-3. In the legal notice sent, the applicant had pointed out
various irregularities committed in the matter of making construction, allotment
of flats and office space to various individuals contrary to the agreement .
When the aforesaid legal notice was sent, the non-applicant invoked the
arbitration clause and sent a [etter Annexure A-4 on 04-06-2010 and appointed
one Anind Choudhary as his arbitrator and requested the applicant to nominate
their arbitrator as per the agreement. It is therefore, clear that the non-applicant
invoked the arbitration clause on the ground that a dispute has arisen between
the parties. When the applicant did not appoint arbitrator in accordance with
the arbitration agreement i.e. as per clause 15, the non-applicant approached
this court in a proceedings under Section 11 of the Arbitration & Conciliation
Act, filed Arbitration Case No.47/2010 (Sudhir Chand Datt Vs. National
Council of YM.C.A.’s and another) and sought a direction for appointment
of an arbitrator. When the said proceedings was pending, the applicant
appointed one Shri K.S.Bhati, resident of New Delhi as their arbitrator and
accordingly finding both the parties to have appointed their arbitrators as per
Clause-15 the case was disposed of by this court on 03-05-2011 vide
Annexure A-6 .

3. Thereafter correspondences took place between the arbitrators namely

Shri K.S.Bhatia and Shri Anind Choudhary. Initially Shri K.S.Bhatia,
Arbitrator of the applicant sent a letter dated 27-04-2011 to Shri Anind
Choudhary vide Annexure A-7 proposing the name of Justice
D.M.Dharmadhikari, Former Judge of Supreme Court as the third Arbitrator.
In reference to this Shri Anind Choudhary submitted areply and communicated
to Shri K.S.Bhatia vide letter dated 10-05-2011 indicating a contrary opinion

d\
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stating that he did not agree with the proposal for appointment of Hon'ble
Justice Shri D.M.Dharmadhikari as the 3rd Arbitrator. Thereafter, certain
correspondence took place and when the parties did not agree to appointment
of a third arbitrator, the matter again came up before this court at the instance
of the applicant in a proceeding under section 11(6) of Arbitration and
Conciliation Act, 1996, this was registered as A.C.No.598/2011 and this
court vide order dated 05-03-2012 Annexure A-12 appointed Hon;ble Justice
Shri D.M.Dharmadhikar, a retired judge of the Supreme Court as the third
arbitrator. Records indicate that when the proceedings were held before
Hon;ble Justice Shri D.M.Dharmadhikari on 07-04-2012 vide Annexure A-
14, Shri K.S.Bhatia appeared but the second arbitrator Shri Anind Choudhary
did not appear instead the representative of non-applicant Shri Sudhir Chandra
Datt appeared and nominated one Shri Siddharth Datt, Advocate as his
arbitrator on the ground that Shri Anind Choudhary has declined to act as an
Arbitrator due to his ill health. Thereafter learned arbitrator Shri
D.M.Dharmadhikari found that there was some objections with regard to his
appointment by the non-applicant and after taking note of the stipulation
contained in clause-15 of the supplementary agreement and the provisions of
Section 10(1) of the Arbitration & Conciliation Act, 1996 which does not
provide for appointment of two arbitrator i.e. even number of arbitrator,
referred the matter back to this court, as a result this application has now
been filed by the applicant to resolve the dispute.

4. Shri R.N:Singh, learned Senior Counsel assisted by Shri Abhishek
Arjaria, submitted that now as the non-applicant has nominated another
arbitrator in place of their original arbitrator Shri Anind Choudhary, which is
not permissible, and by placing reliance on a judgment of the Supreme Court
in the case of S.B.P. And Company Vs. Patel Engineering Limited and
another(2009)10 SCC 293 and Section 15 of the Arbitration and Conciliation
Act, 1996 argued that once the arbitrator is appointed by one of the party
and when the said arbitrator refuses to discharge the duties of arbitration,
then the party does not have any right to substitute the arbitrator, accordingly,
it was emphasized that as Shri Anind Choudhary has refused to discharge the
duties of an arbitrator, now the non-applicant cannot substitute him by
appointing Shri Siddharth Datt as their arbitrator and therefore, the arbitration
proceedings shail now proceed with the sole arbitrator i.e. Shri K.S.Bhatia.
Accordingly Shri R.N. Singh, learned Senior Counsel has emphasized by taking
me through the principles of law laid down in the case of S.B.P. And
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Company(supra) to contend that Shri K.S.Bhatia be permitted to discharge
the duties of a sole arbitrator in view of the legal position. That apart inviting
my attention to the objections raised by the non-applicant in their reply to the
effect that there are serious dispute between the parties and therefore, these
disputed questions can not be resolved in the arbitration proceedings, Shri
Singh, relied on the provisions of Section 16 of the Arbitration and Conciliation
Act, 1996 and submitted that all these questions can be adjudicated upon by
the arbitrator and for the said purpose invoking the jurisdiction of the Civil
Court is not necessary. Emphasizing that the arbitration agreement has been
entered into between the parties and therefore, the dispute can only be resolved
only through arbitration. The first prayer made by Shri R.N.Singh was that
Shri K.S.Bhatia be appointed as the sole arbitrator and he be permitted to
proceed in the matter, in the alternate it was argued by him that if this court for
any reason concludes that Shri K.S.Bhatia cannot discharge the duties of
arbitrator, then a retired High Court Judge be appointed as Arbitrator and in
this regard indicated certain suggestions .

5. Shri A.K.Jain, learned counsel for the respondent refuted the aforesaid
contentions and took me through the averments made by the applicant vide a
application filed in a proceedings held before the District Judge, Jabalpur
under section 9 of the Arbitration and Conciliation Act, 1996 i.e. Annexure
R-1 and emphasized that it was the case of the applicant in the said proceeding
that the non-applicant has committed fraud in executing 34 sale deeds in favour
of different purchasers, the sale deeds were obtained by use of fraudulently
means, accordingly he emphasized that as there are serious dispute between
the parties which are complicated in nature and it involved questions of law
and technicalities the same cannot be adjudicated by the Arbitrator and in
view of the law laid down by the Supreme Court in the case of
N.Radhakrishnan Vs. Maestro Engineers and others (2010) 1 SCC 72,
the parties should now resort to the remedy available of filing civil suit as the
Arbitrator will not be in a position to resolve such a dispute . That apart Shri
Jain tried to justify the action of the applicant in nominating Shri Siddharth
Datt and tried to emphasize that earlier arbitrator Shri Anind Choudhary has
withdrawn from the proceedings, therefore, substitution of the arbitrator is
permissible, accordingly emphasizing that the dispute between the parties are
required to be adjudicated by recording of evidence and a inquiry into
complicated questions of law and fraud are to be looked into, the dispute
cannot be adjudicated upon by the Arbitrator, Shri Jain submitted that a suit is
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the only remedy for resolution of the dispute.. In the alternate he submitted
that if a arbitrator is to be appointed, he suggested the name of one retired
High Court Judge .

o. Having heard the learned counsel for the parties and on consideration
of the rival contentions and the grounds raised, I am of the considered view
that the following questions arise for consideration in this application.

(i) Whether the non applicant is entitled to substitute the
original arbitrator by appointing Shri Siddhaerth Datt as the . .
new Arbitrator and whether the same is permissible in view of
provisions of section 15 and the objections raised by Shri
R.N.Singh, learned Senior Counsel on the basis of the law

laid down in the case of Patel Engineering (supra).

(ii) The second ground to be considered is as to whether the
appeintment of arbitrators 'even in number' which is prohibited
by Section 10(1) of the Arbitraiion and Conciliation Act, 1996
makes the entire arbitration clause invalid and unenforceable.

(iii) The third question is as to what would be the effect of an
arbitration agreement, which contemplates appointment of
Arbitrators, even in number and the consequence thereof.

(iv) The next question would be as to in facts and circumstances
of the present case what direction should be issued in the
matter.

(v) The last question is with regard to the objection raised by
Shri A.K.Jain, learned counsel for the respondent with regard
to resorting to the remedy of filing civil suit on the ground that
the dispute in question cannot be adjudicated upon by
arbitration.

7. In view of the legal questions involved, before taking up for
consideration, question no.1, it is thought appropriate to take up question
nos. 2, 3 and 4 for consideration together.

8. Ifthe arbitration clause as reproduced herein above it taken note of; it
would be seen that the arbitration clause contemplates a provision for
appointing one Arbitrator by each of the parties, meaning thereby that only
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two arbitrators are to be appointed. Under Section 10(1) of the Arbitration
and Conciliation Act, 1996, appointment of arbitrator, even in number is
prohibited and the consequence of such appointment is contemplated in sub
section (2) thereof. The question as to whether the arbitration agreement
becomes invalid only because arbitrations, even in number are appointed is
already considered and decided by the Supreme Court in the case of M. M.

T.C.Ltd. Vs. Sterlite Industries(India) Ltd. AIR 1997 SC 605. In the
aforesaid case this question has been considered and it has been held thata
arbitration agreement between the parties even if it contemplates appointment
of arbitrators even in number, the same will not become invalid. It has been
held that the arbitration agreement can still be given effect to in accordance to
the provisions of section 11 of the Arbitration and Conciliation Act, 1996 and
in view of the provisions of sub section 2 of section 10, the matter can be
proceeded with. Similar view have been taken again by the Supreme Court in
the case of Narayan Prasad Lohia Vs. Nikunj Kumar Lohia and others,

AIR 2002 SC 1139 and in para 17 it has been held that an arbitration agreement,
merely because it contemplates for appointment of arbitrators, even in number,
will not become illegal or invalid. In view of the above, it is held that merely
because the arbitration agreement contemplates appointment of two arbitrators
i.e. even number of arbitrators, the arbitration agreement will not become
invalid. In this regard the principles laid down in the case of Sri Venkateshwara
Construction Co. V. Union of India and others, AIR 2001 Andhra Pradesh
284 may also be taken note of where in it has been held by the Andhra Pradesh
High Court that in the event, when even number of arbitrations are appointed,
the arbitration in such cases would be by a sole arbitrator in view of sub
section 2 of Section 10 and for taking further action in the matter, the procedure
contemplated under section 11 will have to be foilowed. It is, therefore, clear
that the arbitration agreement in the present case which contemplate
appointment of even in number arbitrators cannot be termed as an invalid
agreement, the arbitration clause can still be given effect to.

9. Having held so, the next question would be as to what steps should be
taken for proceeding in the matter. Once it is held that the arbitration agreement
is valid, to answer the next question it is necessary to take note of the provisions
of sections, 11, 14 and 15 of the Arbitration and Conciliation Act, 1996. If the
provisions of section 11 is read alongwith section 15, it would be clear that if
an arbitration agreement contemplates for appointment of named arbitrators
and if the arbitrators so appointed are unable to discharge their function then
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the power under section 11(6) has to be invoked and it is the Chief Justice or
the Judge designated by the Chief Justice , who is required to be taken action
in the matter. In the present case, the arbitration agreement i.e. clause-15
meets the requirement of being a agreement as contemplated under section 9
of the Act, read alongwith requirement of section 2(1) (a). If the appointment
procedure contemplated in the arbitration agreement fails then in view of
Section-11 it is the Chief Justice or his nominee who is to take necessary

~ action in the matter. Accordingly, I am of the considered view that merely
_because the parties have entered into an by agreement for appointing two

arbitrators and when the appointment of such arbitrator is prohibited under
sub clause -1 of section 10, the dispute has to be adjudicated by a sole
arbitrator in accordance to the provisions of section 10(2) and the power to
appoint such an arbitrator has to be undertaken in accordance to the procedure
contemplated under section 11(6). The contention of Shri R.N.Singh to the
effect that sole arbitrator in such case would be arbitrator appointed by one
of the parties is not correct, if in view of the prohibition contained in sub
scction 1 of section 10 the arbitration agreement entered into between the
parites cannot be given effect to then the Arbitral Tribunal will have to be
constituted in accordance to the procedure contemplated under section 11(6).

When an arbitration agreement makes a provision for appointment of named
persons as arbitrator and when arbitration in accordance to the said provision
is not possible due to any reason , the arbitration clause is not rendered
redundant. In such cases, the matter has to be proceeded in accordance to
the requirement of Section 11(6) and the arbitrator has to be appointed in
accordance to the procedure contemplated therein because appointment in
accordance to the procedure agreed to between the parties is not permissible.
In this regard principles laid dovm by-the Bombay High Court in the case.of
Smt. Satya Kailashchandra Sahu and others V. M/s Vidarbha Distillers,

Nagpur and others, AIR 1998 Bombay 210 may be taken note of

10.  Having so held so, I may now consider question no.1 as formulated
herein above. Once it is found by this court that the appointment of even
number arbitrators as done in this case is not permissible and when the
arbitrators as are appointed by the parties cannot discharge the function, when
an arbitrator is required to be appointed by this court exercising power under
section 11(6) I am of the considered view that question no.1 as framed for
the present is not at all relevant, it is only of a academic interest now'and need
not be gone into in the present case.
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11.  ShriA.K.Jain has made submission with regard to nature of dispute
and has raised contentions that the dispute can not be adjudicated by
arbitration. The agreement between the parties is with regard to development
of the property and it is the case of the applicant that as the property has not
been developed in accordance to the agreement , certain flats have been sold
on the basis of power of attorney contrary to the agreement and certain:
development has been done contrary to the agreement. If the dispute between
the parties as is made out from the record is taken note of, it would be seen
the dispute is not so complicated in nature that it can be adjudicated upon
only by the Civil Court, the nature of the inquiry contemplated in the case of
N.Radhakrishnan(supra) as relied by Shri A.K.Jain is not existing in the
present case. The dispute between the parties in the present case is not so

_complicated or technical in nature that it cannot be resolved by the arbitrator,
that also when a High Court Judge (Retd.) is to be appointed as a arbitrator.
That being so I am of the considered view that it is not necessary to take
recourse to the remedy of filing civil suit instead arbitrator can be appointed in
the matter. Certain other objections have been raised by Shri A.K.Jain with
regard to the limitation in the matter of raising the dispute i.e. with regard to
the right of the Arbitrator only to adjudicate certain disputes in view of the
agreement between the parties and claim of the non-applicant travelling beyond
the said agreement. It is seen that the agreement between the parties
contemplates various disputes pertaining to quality of construction, fixtures,
accessories etc. which can be adjudicated by appointing an arbitrator and as
the objections in this regard can be raised before the Arbitrator and it would
be for the Arbitrator to consider and decide all these questions.

12.  Keeping in view the totality of the circumstances and the different
opinion with regard to a person to be appointed as arbitrator, I am of the
considered view that in the facts and circumstances of the case, interest of
justice require$ that a person other than the one suggested by the parties
should be appointed to adjudicate the dispute between the parties. In view of
the above Hon’ble Justice S.K.Pandey, Former Judge of this court stationed
at Jabalpur is appointed as Arbitrator to adjudicate the dispute between the
parties. .

13.  Theapplication is accordingly disposed of.
Application disposed of.
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LL.R. [2012] M.P, 3085
CIVIL REVISION
. Before Mr. Justice J.K.Maheshwari
C.R.No. 188/2011 (Jabalpur) decided on 3 November, 2011

KAMAL KUMAR TALREJA & anr. ...Applicants
Vs.
SMT. ASHABHATNAGAR ...Non-applicant

A. Accommodation Control Act, MLP. (41 of 1961), Section
23-E - Legality, Propriety and Correctness - Power of the Court is larger
than the revisional jurisdiction under Section 115 of C.P.C. but may
not be ascertainable at par to appellate jurisdiction - It is not permissible
to High Court to come to a different finding unless such finding is
unreasonable. (Para9)
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B. Accommodation Control Act, M.P. (41 of 1961), Section
23 - Eviction - Bonafide Requirement - Landlady had sold one shop in
the year 2006 - Application for eviction in respect of another shop filed
in the year 2010 - Held - Landlady may explore the possibility for
remaining life keeping herself busy - If after retirement she had sold
one shop and after some time if she wants to get the other shop vacated
for keeping her remaining life busy, her ocular evidence cannot be
disbelieved - Finding of bonafide requirement appears to be just and
reasonable and do not warrant interference. (Para1l)
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Cases referred :

2004(4) MPLJ 354, 2002(1) MPLJ 40, AIR 1986 MP 72, (1998) 8
SCC 119, (1999)'1 SCC 133, AIR 2000 SC 2080

Dinesh Upadhyay, for the applicants.
Hemant Kumar & Anand Kumar Jain, for the non-applicant.

ORDER

J.K. MARESHWARI, J. - The applicants/tenants have filed this revision
under section 23-E of the M.P. Accommodation Control Act, 1961 (hereinafter
to be referred to as 'the Act') assailing the legality, propriety and correctness
of the order passed by the Rent Controlling Authority (RCA), Bhopal allowing
the application filed under section 23-A of the Act directing ejectment of the

- tenant from the suit accommodation.

2. The facts which are not in dispute that the non-applicant is a widow
and also a retired employee. Her husband died on 13.3.2004 and she attained
the age of superannuation on 31.3.2006. The applicant No. 1 was the tenant
of a shop ad- measuring 200 sq. ft. on ground floor situated in House No.172,
Green Park Colony, Berasiya Road, Bhopal. At the time of filing of the
application seeking eviction the rate of rent was Rs.1500/- per month as per
the Gregorian calender.

3. Itis stated in the application by the non-applicant herein that she wants
to start her own business of the "ready made garments" in the said shop to
which no other alternative reasonably suitable accommodation within the
township'of Bhopal is available. It is also stated that the applicant No. 1 has
allowed applicant No.2 as subtenant and parted with the possession to him
illegally on rent. After giving a notice by filing this application prayer was
made seeking eviction from the suit accommodation.

4, The defendants on receiving the notice of the case and after granting
leave filed written statement stating that the tenancy in the suit shop is w.e.f.
1981 since the life-time of the husband of the non-applicant. After retirement
_ of the non-applicant the tenancy was renewed. At present he is paying rent at
the rate of Rs.1500/- per month. It is said that the suit shop is not required
bona fide as she is getting sufficient pension on attaining the age of
superannuation, therefore, the requirement is not bona fide and the suit has
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been filed only to enhance the rent. It is further said that one of the sh—op has
been sold by her after attaining the age of superannuation, therefore, also the
requirement cannot be said to be genuine.

5. The RCA considering the evidence of the non-applicant and her son
Umendra Bhatnagar arrived at a conclusion that they are not having any other
alternative reasonably suitable accommodation in the township of Bhopal.
The need of the plaintiff is bona fide to start the business of ready made
garments, therefore, eviction from the suit premises has been directed.

6. Shri Dinesh Upadhyay, learned counsel appearing on behalf of the
applicants contends that as per the statement of the plaintiff and her son it is
apparent that one of the shop has been sold after attaining the age of
superannuation by the non-applicant, therefore, the finding as recorded
regarding bona fide need of the suit shop is perverse and is liable to be set
aside. In support of such contention reliance has been placed on a judgment
of this Court in the case of Chainmal Vs. Rani Bai reported in 2004
(4)M.P.L.J. 354 and it is urged that in the facts of the present case the
requirement of the plaintiff is not genuine, consequently, the finding of bona
fide need and direction for ejectment from the suit shop is liable to be set
aside.

7. On the other hand, Shri Hemant Kumar, learned counsel appearing
on behalf of the non-applicant contends that afier appraisal of the evidence of
the plaintiff and her son the finding regarding bona fide need as recorded by
the RCA do not warrant interference by this Court as the scope of interference
in revision on the finding of fact is meager and until and unless findings are
perverse interference is not warranted. It is further contended that if the
argument of the applicants is accepted even then mere sale of one of the
shops does not show lack of bona fide requirement of the landlady. Such
requirement is required to be seen on the date on which it accrues. Reliance
has been placed on a judgment of this Court in the case of M. P. Dongre Vs.
Kusumlata Shukla reported in 2002 (1) M.P.L.J. 40. In view of the foregoing
it is urged that the finding of fact as recorded by the RCA may be affirmed
and the revision filed by the applicants may be dismissed.

8. After having heard learned counsel appearing on behalf of the parties
the only question remains for consideration is whether selling of one shop to
someone in the year 2006 would mitigate the bona fide requirement of the
landlady who filed application under Section 23-A of the Act being special
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category of the landlord and in such circumstances, the decree of eviction
may be refused as her need is not bona fide?

9. As per the statement of plaintiff Smt. Asha Bhatnagar it is apparent
that she is a retired employee and wants to start her own business of ready
made garments in the suit shop. To start such business she is not having any
otheralternative reasonably suitable accommodation in the township of Bhopal.
On being asked by the non-applicant it is fairly admitted that one of the shop
was sold by her about a year back. In the statement of her son Umendra
Bhatnagar aforesaid averment has been reiterated. In the statement of the
defendant it is merely contended that because she has sold one shop some
time. back, therefore, the need is not genuine.

10.  Inthesaid fact the appreciation of the evidence is required to be made.
While exercising revisional jurisdiction under settion 23-E of the Act the power
of the Court is larger than the revisional jurisdiction conferred under section
115 of the Code of Civil Procedure, but such power may not be exercisable
at par to the appellate jurisdiction. In the judgment of B. Johnson Vs. C.S.
Naidu reported in ATR 1986 M.P. 72 this Court dealing with the words "legality,
propriety or correctness” observed that the revisional power under section
23-E of the Act is not restricted to the narrow limits of section 115 of the
Code of Civil Procedure, but it is not as wide alike to an appeal. Thus the
possible limits of power of revision is required to be kept in the mind and it
can be exercised to prevent miscarriage of justice. In the casc of Sarla Ahyja
Vs. United India Insurance Company, (1998) 8 SCC 119 it has been
observed by the Apex Court while interpreting section 25-B (8) of the Delhi
Rent Control Act, 1958 and observed that it is not permissible for the High
Court while exercising revisional power to come to a different fact finding
unless the finding arrived at by the RCA on the facts is so unreasonable that
no other Rent Controller might have reached on such a finding on the basis of
the material available on record. It has been observed that in exercise of the
revisional jurisdiction, a reappraisal of evidence can be made, but that should
be for the limited purpose to ascertain whether the conclusion so arrived at by
fact finding Court is wholly unreasonable. Again in the judgment of Rafar Ali
Vs. Sugnibai reported in (1999) 1 5CC 133 the words "legality, regularity or
propriety" used in section 22 of the A.P. Building (Lease, Rent and Eviction)
Control Act, 1960 have been interpreted wherein it has been held that
revisional powers are not so restricted as in other enactments where the words
are not so widely framed, nonetheless, they remain in the realm of supervisory
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jurisdiction. In the case of Vaneet Jain Vs. Jagjit Singh, AIR 2000 SC 2080
it has been reiterated by Hon'ble Supreme Court that the High Court while
exercising the revisional jurisdiction can reappraise the evidence only for a
limited purpose for ascertaining as to whether the conclusion arrived at by the
fact finding Court is reasonable or not. In view of the above discussion the
legal position as crystallized by Hon'ble Apex Court, thus it is to be seen by
this Court whether the finding recorded by the RCA on the issue of bona fide
need is reasonable or it is liable to be interfered with on the basis of the
material so available being so unreasonable warrants interference.

11.  After perusal of the statement of Smt. Asha Bhatnagar and Umendra
Bhatnagar and also the defendant it is clear that no effective cross-examination
on the issue of bona fide need has been made by the tenant. Simultaneously it
is true that the landlady admitted regarding sale of a shop, but merely admission
of sale of shop would not negative bona fide need of the landlady. It is seen
from the record that since 2010 the litigation was started with the tenant. One
shop was sold as appears from the pleadings somewhere in the year 2006
immediately after retirement. Thus what has transpired in the mind of the
landlady after sale of one shop to start the business for the remaining life is a
matter of concern to determine the issue of bona fide need in the facts of the
present case when the notice was issued to vacate the suit accommodation, in
the year 2010. It cannot be ignored that a landlady under special category
may explore the possibility for remaining life keeping herself busy. In the said
facts if after retirement she sold one of the shop and after sometime to carry
on her remaining life she wants to get vacated other suit shop to start the
business expecting better life such testimony which remained in ocular cannot
be dlsbeheved Thus the finding recorded by the Rent Controlling Authority is
based on appreciation of the evidence. In the opinion of this Court, no different
conclusion can be arrived at as reached by the RCA. Mere admission of
selling of shop would not negate the bona fide need of the landlady. The
judgment so relied upon by the applicants in the case of Chainmal (supra)
having no application in the facts of the present case. It is to be observed that
in the said case landlady has entered into agreement to sell with the tenant
himself and thereafter showing the bona fide need the suit was filed. However,
considering the said material piece of evidence this Court has negatived the
bona fide need of the landlady while in the present case facts are entirely
different. In such circumstances I am of the considered opinion that the finding
as recorded by the RCA regarding bona fide need of the landlady and eviction
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of the tenant appears to be just and reasonable and do not warrant interference

in exercise of the revisional jurisdiction by this Court. Consequently, the revision |

filed by the applicants/tenants is hereby dismissed.

12. At this stage, learned counsel appearing on behalf of the applicants
made a request that because he is in occupation of the suit shop since 1981

somé time to vacate the shop for restarting his business at other place may be”

allowed. Considering the facts and circumstances of the present case and
giving a reasonable thought on the said contention and also looking to the fact
that landlady falls under special category, this Court is of the view that time
up-to 31% March, 2012 would be sufficient to deliver vacant peaceful
possession to the landlady by paying regular rent in this regard. It is made
clear here that the tenants shall furnish an undertaking within one month from
today before the RCA, Bhopal to the said effect. In the undertaking it be also
specified that the said shop shall not be parted with the possession to any
other person till delivery of the possession to the landlady. In the facts and
circumstances of the case parties are directed to bear their own costs.

Revision dismissed.
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CIVIL REVISION
Before Mr. Justice K. K. Trivedi
C.R.No. 409/2011 (Jabalpur) decided on 26 April, 2012

ANAND KUMAR & anr. ...Applicants
Vs.
VIJAY KUMAR & ors. ...Non-applicants

Benami Transactions (Prohibition) Act, (45 of 1988), Section 4

(1), Civil Procedure Code (5 of 1908), Order 7 Rule 11 - Suit for

declaration that as the property was purchased by him benami in the

name of his mother therefore, he be declared as owner - If a suit is

filed after coming into force of the act, claiming any right, title or interest

on the basis of any benami transaction, whether it was done prior to

~ coming into force of the act or after coming into force of the act, would

be barred u/s 4(1) - Revision allowed - Application under order 7 rule
11 is allowed. (Paras 7 & 9)
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Cases referred : -
AIR 1994 SC 1647, AIR 2000 SC 2534,

Pranay Verma, for the applicants.
Sourabh Bhushan Shrivastava, for the non-applicants.

ORDER

K.K. Trivepy, J. - This revision is directed against the order dated
09.09.2010 passed in Civil Suit No. 76-A/2010, by which the Second Civil
Judge Class-II, Gadarwara, District Narsingpur rejected the application of
the petitioners/defendants No. 1 and 2 under Order 7 Rule 11 of the Code of
Civil Procedure.

2. Brief facts giving rise to filing of this revision are that the respondent
No. 1 filed the suit against the petitioners and respondent No. 2 seeking
declaration of title and permanent injunction alleging that way back the
respondent No.1 has purchased the land in suit benami in the name of his
mother. It is contended that the said sale deed was executed on
18.07.1979. It is further contended that the said land was never purchased
from the property of joint Hindu family. Though in the plaint description of
the genealogy of family was given but the claim was made that on payment
of amount of consideration by the respondent No.1 sale deed was got
executed. It is contended that since the respondent No.1/plaintiff was
honestly believing the defendants-petitioners herein and the respondent
No.2 but fraudulently they got the Will executed from the motherand got
their names recorded over the disputed land. Since such an action was
taken by petitioners and respondents No. 2, when respondent No.1 came
to know about such a fact, the suit was required to be filed. The reliefs
claimed in the suit were that, it be declared that the land in dispute was
purchased by the registered sale deed dated 18.07.1979 by the
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respondent No.1 berami in the name of his mother and in fact he was the
original owner of the land in suit. The other relief claimed was grant of
permanent injunction against the petitioners and respondent No.2 restraining
them to interfere in peaceful possession of respondent No.1-plaintiff on
the suit land. -

3. The written statement was filed by the petitioner No.2 categorically
denying such allegations and stating that the respondent No.1 was not entitled
to any such decree as claimed. After filing cf the written statement an application
under Order 7 Rule 11 (d) of CPC was filed by the petitioners saying that the
suit as framed by the respondent No.1 was not maintainable and the plaint
was liable to be rejected as the same is barred under the provisions of the
Benami Transactions (Prohibition) Act, 1988 (hereinafter referred to as'Act’).
The trial Court heard the arguments of learned counsel for the parties and
rejected the application of the petitioners therefore, this revision is required to
be filed.

4, It is vehemently contended by learned counsel for the petitioners that
a bare perusal of provisions of Section 4 of the Act makes it clear that the suit
as filed by respondent No.1, for the relief aforesaid, was prohibited under
the law made by the Parliament. It is contended that if it was mentioned in the
plaint that the benami transaction had taken place even prior to coming into
force of the Act, the same would be hit by provisions of Section 4 of the Act.
It is thus, contended that the suit as filed by the respondent No.1 was hit by
Sub-section (1) of Section 4 of the Act and the same was not maintainable.
The plaint was liable to be rejected. However, this particular aspect has not
been considered by the Court below and the application filed by the petitioners
has wrongly been rejected. It is contended that in such circumstances, the
order impugned is bad in law and is liable to be set aside. It is contended that
the suit as filed by the respondent No.1 is liable to be dismissed.

5. Per contra, it is contended by learned counsel appearing for-
the respondent No.1 that the entire plaint is required to be seen. The
conduct of the parties are also to be seen. Since the written statement
was filed, such an objection was taken in the written statement, only
after framing of an issue, recording of evidence, the suit could have
been decided. This being the situation, it can not have been said that
the suit as framed by respondent No.1 was not maintainable and thus
the application of the petitioners was rightly rejected. It is also
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contended that the Act was made in the year 1988, transaction had
taken place in the year 1979 and since the transaction was prior to
coming into force of the Act, it cannot be said that the bar as prescribed
under Sub section (1) of Section 4 of the Act would be applicable. It
is contended that the Act itself is not made with retrospective effect.
Thus, it is contended that there is no force in the revision petition and
the same deserves to be dismissed.

6. Heard learned counsel for the parties and perused the record.

7. Undisputedly, the Act was enacted in the year 1988 but the bar was
created under Sub section (1) of Section 4 of the Act that no claim would be
made on the basis of any benami transaction. The bar is to file a suit or to
make a claim and not that a particular transaction is benami or not. If a suitis
filed after coming into force of the Act, claiming any right, title or interest on
the basis of any benami transaction, whether it was done prior to coming into
force of the Act or after coming into force of the Act, would be barred under
Sub section (1) of Section 4 of the Act. For proper appreciation, the provision
of Sub section (1) of Section 4 of the Act is reproduced :-

" (1) No suit, claim or action to enforce any right in respect of
any property held berami against the person in whose name
the property is held or against any other person shall lie by or
on behalf of a person claiming to be the real owner of such

property."

8. This particular aspect has been considered by the Courts on various
occasions. This particular aspect that the bar would be applicable in the
suits which were required to be filed after coming into force of the Act has
been considered by the Apex Court in the case of Duvuru Jaya Mohana
Reddy Vs. Alluru Nagi Reddy, AIR 1994 SC 1647. Further it is considered
by the Apex Court that if a claim was pending prior to coming into force of
the Act, the same would not be barred under the provisions of Section 4 of
the Act. Please refer Prabodh Chandra Ghosh vs. Urmila Dassi, AIR
2000 SC 2534. In view of the pronunciation of these laws by the Apex
Court, it is clear that the bar is only with respect to filing of suit or making of
a claim in defence only after coming into force of the Act and not in respect
of the claim which are made prior to coming into force of the Act. It is also
abundantly clear from this that, if a transaction is said to be done prior to
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coming into force of the Act but the claim is made after coming into force of
the Act, based on such a transaction, the bar prescribed under the Act
would be applicable.

9. In light of this, if it is considered whether the suit as framed by
respondent No.1 was hit by Sub section (1) of Section 4 of the Act or not, it
is to be seen as to how the claim was made by respondent No.1, As far as the
averments made in para | to 4 of the plaint are concerned they are with respect
to the family of the respondents. In para 6, the respondent No.1 has
categorically contended that he being less literate was not in a position to
obtain an employment and, therefore, he started taking the lands on Shikmi
for the purposes of making livelihood. It is contended by him that he raised
the money by such agricultural work. In para 7, 8 and 9 he categorically
contended that out of funds raised by him he purchased the land benami in
the name of his mother on 18.07.1979. Thus, it was the claim set forth by the
respondent No.1 that the land was benami purchased by him in the name of
his mother and, therefore, his mother was having no title over the land in
dispute and was not competent to execute the Will in favour of any body. The
prayer made in para 17 of the plaint is simple that such disputed land has been
purchased benami by the respondent No.1 plaintiff on 18.07.1979 and
therefore, he be declared owner of the said land and it be declared that his
mother was having no right to execute the Will in favour of any body. If these
pleading and the reliefs are compared, it will be squarely clear that the
respondent No.1 plaintiff was claiming title on the basis of benami transaction
said to have taken place on 18.07.1979. This being so, the prohibition under
the Act is squarely applicable and such a plaint was hit by order 7 Rute 11 (d)
of CPC. This being so, the Court below was not right in rejecting the
application of the petitioners.

10.  Resultantly, the revision is allowed. The order impugned is set aside.
The application filed by the petitioners under Order 7 Rule 11 (d) of CPC is
allowed. The suit filed by the respondent No.1 plaintiff is dismissed as
barred under Section 4 (1) of the Benami Transactions (Prohibition) Act,
1988.

11. In the facts and circumstances of the case, there shall be no order as
to costs.

Revision allowed,
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ILL.R. [2012] M.P, 3095
CIVIL REVISION
Before Mr. Justice K. K. Trivedi
C.R.No. 216/2011 (Jabalpur) decided on 8 May, 2012

DEEPAK KUMAR CHOUKSEY ...Applicant
Vs,

SUPERINTENDENT, OFFICE OF DISTT.

AYURVEDIC CFFICER, SAGAR & ors. ' ...Non-applicants

Succession Act (39 of 1925), Section 372 - Succession certificate
- Second marriage was void as it was performed without obtaining
decree of divorce - Subsequent grant of decree of divorce would not
validate the second marriage - Order granting succession certificate
set aside - Revision allowed. - (Para 8)
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Cases referred :

(2005) 3 SCC 636, AIR 2005 SC 422, AIR 2006 SC 80
Sanjay K. Agrawal, for the applicant. '

Rajendra Kumav Pardey, for the non-applicant No.2.
None for the other non-applicants.

ORDER

K.K. Trivepi, J. - This revision is directed against the order dated
31.03.2011 passed in Civil Appeal No.13/2010, by which the appeal filed by
the petitioner against the order dated 24.11.2010 passed in Succession Case
No.14/2009 by the III Civil Judge, Class-I, Sagar, has been dismissed.

2. Facts giving rise to filing of this révision in brief are that one late Smt.
Pushpa Chouksey was employed as Staff Nurse in District Ayurved Hospital,
Sagar. She died intestate on 26.04.2008. The petitioner being the younger
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brother of said Smt. Pushpa Chouksey, filed an application under Section
372 of the Indian Succession Act, 1925 (herein after referred 1o as 'Act’) for
grant of succession certificate so as to claim the service benefits of late Smt.

Pushpa Chouksey. It was contended in the application that the marriage of
Smt. Pushpa Chouksey was solemnized with one Orakar Rai on 08.02.1981

but the same was not a successful marriage. Said Smt. Pushpa Chouksey was
deserted by her husband and she was living with her father and mother.
Ultimately a civil suit was filed by Smt. Pushpa Chouksey for grant of divorce
against Omkar Rai in the Court of IV Additional District Judge, Sagar, being
Civil Suit No.123-A/2000. The said suit was decreed on 21.12.2000. The
petitioner was living with said Smt. Pushpa Chouksey and the petitioner was
nominated in all the service records of said Smt. Pushpa Chouksey as the
nominee to receive the service benefits of said Smt. Pushpa Chouksey. Before
even the dissolution of marriage of said Smt. Pushpa Chouksey with Omkar
Rai, she started living with respondent No.2 but no marriage was performed.
Said Smt. Pushpa Chouksey died on 26.04.2008 in Medical College, J abalpur
on account of gas leakage and, therefore, he was entitled to grant of succession
certificate.

3. The official respondent in the said case filed the reply to the effect that
said Smt. Pushpa Chouksey has not nominated anyone in the service records,
therefore, it is incorrect to say that the petitioner was nominated by said Smt.
Pushpa Chouksey as her nominee. It was contended that many applications
were made by said Smt. Pushpa Chouksey for recording the names of various
persons and even in one of the applications, she has said that she wanted to
give some share in the said service benefit to her mother. Respondent No.2
filed a reply to the said application categorically contending that marriage of
respondent No.2 was performed with Smt. Pushpa Chouksey on 15.01.2000
and out of the wedlock, a daughter was born on 16.04.2001. Said daughter
had died on 21.04.2008. It was claimed that the petitioner was not entitled to
grant of a succession certificate, since accepting the contention of the
respondent No.2, the Additional Collector, Sagar has already granted a
succession certificate in favour of respondent No.2 and some payments have
been made to him. It was claimed that a succession certificate was to be
granted in favour of respondent No.2. Respondent No.4 supported the claim
of the petitioner. Issues were framed by the learned Succession Court and
thereafter recording the evidence, rejecting the application of the petitioner,
the succession certificate was granted in favour of respondent No.2. Being

LY
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aggrieved by this order, the petitioner preferred an appeal under Section 384
of the Act before the lower Appellate Court but since the said appeal has
been dismissed by the impugned order, this revision is filed.

4. It is vehemently contended by learned Counsel for the petitioner that
the order passed by the lower Appellate Court as also by the Succession
Court are bad in law as the material evidence, the proof of marriage produced
by respondent No.2 have wrongly been accepted. It is contended that since
undisputedly the parties are Hindu, they are governed by the Hindu Law and
the Hindu Succession Act, 1956 (herein after referred to as 'Succession Act’)
as also the Hindu Marriage Act, 1955 (herein after referred to as 'Marriage
Act'), are applicable. It is contended that the marriage as alleged by the
respondent No.2 with Smt. Pushpa Chouksey is void ab initio as the marriage
was said to be performed on 15.01.2000, though no proof of the same was
produced by respondent No.2 whereas the earlier marriage of said Smt.
Pushpa Chouksey was dissolved only on 21.12.2000 by grant of decree of
diverce. It is contended that as per the law and the specific provisions made
under Section 11 of the Marriage Act, the marriage said to be performed
during the lifetime of the previous husband and without the dissolution of
previous marriage, was void ab initio. Reading Section 5 of the Marriage
Act, it is said that admittedly there was no divorce in between Smt. Pushpa
Chouksey and Omkar Rai prior to 21.12.2000 and second marriage
performed on 15.01.2000 was null and void. It is also contended by learned
Counsel for the petitioner with vehemence that apart from the fact that marriage
of Smt. Pushpa Chouksey with respondent No.2 was void ab iritio, in fact
there was no proof of such a marriage as is required under the law. It is’
contended that the condition of Hindu marriage as prescribed in Section 5 of
the Marriage Act and the ceremonies for Hindu marriage as prescribed in
Section 7 of the aforesaid Act were neither stated nor proved. A form of
marriage with the blessings of the religious Guru is not recognized under the
Marriage Act and, therefore, such marriage could not be treated as a valid
marriage. On this count also, the succession certificate was not to be granted
to respondent No.2. Taking this Court to the provisions of Succession Act, it
is contended that the petitioner was in fact entitled to the succession certificate,
being the legal heir of Smt. Pushpa Chouksey as per the general rules of
succession in case of female Hindu prescribed under Section 15 of the
Succession Act but this was completely ignored by the Courts below and as
such the order passed by the Succession Court as also by the lower Appellate
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Court are bad in law and are liable to be set aside.

5. Per contra it is contended by the learned Counsel appearing for
respondent No.2 that factum of marriage was found proved and findings in
this respect have been categorically recorded in paragraph 15 of the lower
Appellate Court's order. The proof with respect to marriage was produced
by the respondent No.2, such as the birth certificate of the daughter containing
the name of respondent No.2 as father and the name of Smt. Pushpa Chouksey
as mother. Various documents such as the identity card issued by the
Government Department indicates that respondent No.2 was the husband of
said Smt. Pushpa Chouksey. The family card issued by the department contains
the name of Smt. Pushpa Chouksey after the change of surname after second
matriage as 'Sekri’ which was duly recorded and, therefore, it was duly proved
by such documents that said Smt. Pushpa Chouksey was in fact the wife of
respondent No.2. The affidavits have been filed to indicate that the daughter
was born out of the said wedlock and, therefore, only the respondent No.2
being the husband of said Smt. Pushpa Chouksey, was the person to inherit all
the properties of said Smt. Pushpa Chouksey as per the Succession Act.
Thus, it is contended that if the Courts below have considered the said evidence
and have given the definite findings with respect to grant of succession certificate
to the respondent No.2, no wrong was committed. It is submitted that the
revision has no force and is liable to be dismissed.

6. Heard learned Counsel for the parties at length and perused the record.

7. Undisputedly the first thing 1s required to be examined whether there
was any valid marriage of said Smt. Pushpa Chouksey with respondent No.2
as per the Marriage Act. The provisions of Marriage Act specifically
contemplates the condition for a Hindu marriage in Section 5 of the Marriage
Act, which contains the condition that neither party has a spouse living at
the time of the marriage and emphasis has been put to such a condition. It is
to be seen that the burden of proving such a marriage always lies on such a
person, who claims the performance of such marriage. It is also to be seen
as to how a Hindu marriage is required to be proved. The necessary
ceremonies, which are to be performed, are mentioned in Section 7 of the
Marriage Act. Though it is said that a Hindu marriage may be solemnized in
accordance with the customary rites or ceremonies of either party, where
such rites and ceremonies include the Saptpadi, that is taking of seven steps
by the bridegroom and the bride jointly before the sacred fire, the marriage

e
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would become complete and binding when the seventh step is taken. It is
not disputed by either party that they are governed by Hindu law and,
therefore, first of all marriage was required to be performed in the manner
prescribed under the said law. The entire evidence of respondent No.2, if
scrutinized, where he has examined himself as DW-1, neither a certificate
of registration of marriage has been produced nor a single word of performing
such Saptpadi has been uttered before the Succession Court. The respondent
No.2 has put great emphasis in placing on record the evidence that the
respondent No.2 was living as husband with Smt. Pushpa Chouksey but he
has completely failed to demonstrate that a legal and valid marriage was
performed with said Smt. Pushpa Chouksey. He categorically contended
that he met with said lady while he was attending his religious Guru and he
started to visit said Smt. Pushpa Chouksey. It is said that on 15.01.2000,
the religious Guru blessed the couple, i.e. respondent No.2 and Smt. Pushpa
Chouksey as husband and wife and since thereafter they started living as
husband and wife. Such a form of marriage is neither recognized in Hindu
custom nor is prescribed in the Hindu Law. The Marriage Act nowhere
admits such type of marriage in the society. In the cross-examination, he
has categorically admitted that the previous marriage of Smt. Pushpa
Chouksey with Omkar Rai was dissolved on 21.12.2000 and that the
marriage of the said lady performed with respondent No.2 was not by
petforming Saptpadi. Even this much he has admitted that after the marriage,
surname of Smt. Pushpa Chouksey was not changed in every such
Government documents. The other witnesses examined by him, namely
Rajkumar Mishra, DW-1, Chaturbhyj Singh Rajput, DW-3 and Ritesh
Sharma, DW-4, nowhere indicate that any marriage as per Hindu custom
was solemnized between respondent No.2 and Smt. Pushpa Chouksey.

8. Another facet is that undisputedly Smt. Pushpa Chouksey was married
to Omkar Rai and she has applied for grant of a decree of divorce and
dissolution of such a marriage in the Court of IV Additional District Judge,
Sagar, by filing Civil Suit No.123-A/2000. It is not that the said suit was ¢x
parte decided. The suit was contested by said Omkar Rai. After recording of
the evidence, the Court granted a decree of divorce only on 21.12.2000.
Before the said date there was a valid marriage of said Smt. Pushpa Chouksey
with Omkar Rai. It is not the case of anybody that said Omkar Rai had died
prior to passing of judgment and decree in the aforesaid suit. He was very
much living. As per the condition specifically mentioned in Section 5 of the



3100 D.K. Chouksey Vs. Sup. O/o Ayu. Off. Sagar LL.R.J2012]M.P.

Marriage Act, there cannot be any valid marriage if a party to the marriage
has a spouse living at the time of marriage. Undisputedly, on 15.01.2000
marriage of Smt. Pushpa Chouksey with Omkar Rai was in existence. The
consequence of such a second marriage is specifically prescribed in Section
11 of the Marriage Act, which according to law is a void marriage. If the
marriage is void on its inception itself, it would not become a valid marriage

- after the grant of decree of divorce in favour of said Smt. Pushpa Chouksey
.on 21.12.2000. So called marriage of Smt. Pushpa Chouksey with respondent
No.2'was in fact void ab initio.

9. The effect of such a marriage has been considered by the Apex Court
in the case of Savitaben Somabhai Bhatiya vs. State of Gujarat and others,
(2005) 3 SCC 636. Though with respect to grant of maintenance, the entire
consideration was done but the provisions of Section 5(i) and 11 of the
Marriage Act were duly considered by the Apex Court. It has been
categorically held by the Apex Court that if a relationship is contacted during
the subsistence of a marriage, the said relationship cannot be recognized as a
valid marriage under the law. The Apex Court in the case of Ramesh Chandra
Rampratapji Daga vs. Rameshwari Ramesh Chandra Daga, AIR 2005
SC 422 has duly considered the null and void marriage under the Hindu Law.
It is categorically held by the Apex Court that in absence of any decree of
dissolution of first marriage from the Court, the said marriage is said to be
subsisting when the second marriage was performed and, therefore, the second
marriage of the wife was null and void. In the considered opinion of the Apex
Court if the marriage is void ab initio, it would not become a valid marriage
even if the decree of dissolution of the first marriage is subsequently passed.
The Apex Court in the case of M. M. Malhotra vs. Union of India and others,
AIR 2006 SC 80 has further considered the simple meaning of void marriage
and has categorically said that there cannot be any escape of such a
consequence of declaration of marriage as null and void if the same has been
performed in violation of the specific condition laid-down under the Marriage
Act.

10.  Inthe light of the enunciation of law by the Apex Court if factual
aspect is considered, it is abundantly clear that both the Courts below have
completely failed to appreciate such a legal position in appropriate manner.
The Succession Court while passing the order has not taken note of such a
fact and has completely whisked by the submission made by official
respondent No.1 that there were certain applications made by the said Smt.
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Pushpa Chouksey for change of nomination or names of certain persons.
Though the Courts below have held that by producing the nomination the
petitioner has established that he was nominated by Smt. Pushpa Chouksey
to receive the service benefits accrued to her but only because of a bald
statement made without any documentary evidence by the official respondent,
such a document was ignored. It was not considered proper by the
Succession Court that the claim of marriage of respondent No.2 with Smt.
Pushpa Chouksey be decided in appropriate manner, after appreciation of
evidence and applying the law. Had it been done, the Succession Court
would have seen that though claimed but respondent No.2 has completely
failed to prove the valid marriage with Smt. Pushpa Chouksey in accordance
to Hindu Law. Rather it would have been held that the so called marriage of
respondent No.2 with Smt. Pushpa Chouksey was void ab initio as per
the provisions of the Marriage Act. If this would have been done by the
Courts below, the orders would not have been passed granting succession
certificate in favour of respondent No.2. On the other hand, the application
of the petitioner would have been allowed. Unfortunately, these aspects
have not been considered by the lower Appellate Court also and the appeal
of the petitioner has been erroneously decided by the impugned order. The
appellate authority has also not seen that whatever documents produced by
the respondent No.2 were not the proof of marriage, rather a valid marriage
of respondent No.2 with Smt. Pushpa Chouksey, as per the Hindu Law nor
there was evidence of such a marriage, even oral. Before affirming the order
of the Succession Court, the lower Appellate Court has not applied its mind
in appropriate manner in appreciating the law, vis-a-vis the evidence available
onrecord. -

11.  Consequently, the revision succeeds and is hereby allowed. The order
dated 31.03.2011 passed in Civil Appeal No.13/2010 by the VI Additional
District Judge, Sagar, as also the order dated 24.11.2010 passed in
Succession Case No0.14/2009 by the III Civil Judge, Class-I, Sagar, are
hereby set aside. The application made by the petitioner for grant of
succession certificate is hereby allowed. The Court below is directed to
issue a succession certificate in favour of the petitioner as per law. In the
facts and circumstances of the case, the parties to the revision will bear
their own cost. :

Revision allowed,
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CIVIL REVISION
Before Mr. Justice K.K. Trivedi
C.R.No. 2/2012 (Jabalpur) decided on 9 May, 2012

KESH KUMAR : ...Applicant
Vs.
RAJU @ RAJKUMAR & ors. ...Non-applicants

Specific Relief Act (47 of 1963), Section 6 - Suit for possession -
Applicant failed to prove that he was ever inducted as tenant in suit shop
or was ever dispossessed as claimed by him - In absence of any proof that
he was dispossessed within six months from the date of filing the suit, the
suit is not maintainable - Revision dismissed., (Paras5& 7)

i sgaly afifam (1963 @1 47), 1T 6 —~ weat & fy a7
~ ARTF IE Wiyd o3 ¥ smwd <@ % 9 7+ 718 g 7 TR
P WY N @ T AT A1 SY FH et Fear AT o7 St fr 99 BT
qraT foar @ - fedt gmr @ e A 5 wR g vl WY Rifyr @
B: 1€ & Hiav dween A 1A o, a@re atwefir TR — gAdEr @i

D.N. Shukia, for the applicant.
Ankur Shrivastava, for the non-applicants.

ORDER

KK TrivEDy, J. - This revision is directed against the judgment and.
decree datec 19.10.2011 passed in Civil Suit No.3-A/2011 by the II Civil
Judge, Class-II, Kotma, District Anuppur.

2. Facts in brief giving rise to filing of this revision are that the petitioner
claiming himselfto be a tenant in the demise premises, filed a suit under Section
6 of the Specific Relief Act before the Court below for grant of a decree of
possession. It was contended by the petitioner that he was inducted as a
tenant by the respondent No.2 on the disputed shop, owned by the respondent
No.2 where he was running a furniture shop in the name of ¢ Vishwakarma
Furniture Mart’. It is contended that the petitioner was in possession of the
said shop for a period of about 25 years. It is contended that the petitioner
was paying Rs.25/- per month as rent of the said shop. He was granted various
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orders for imparting training in wood crafts to the trainees selected by the
local authorities and he imparted the training to said persons. In the intervening
night 0f2.6.2001 and 3.6.2001, the respondent No.1 unauthorisedly puta
lock on the shop and forcefully had taken possession of the shop. When he
went on the shop, the respondent No.1 threatened him and asked him to run
away or to face the consequences. It is contended that the petitioner tried to
pacify respondent No.I with the help of the reputed citizen of the locality, but
when nothing was done, he lodged a complaint in the police also. No action
was taken by the police authorities, though the matter was referred to the
higher authorities also. Thereafter, an application under Section 145 of Cr.P.C.,
for delivery of possession was filed. However, no expeditious action was
taken in the said proceedings. Since it was stated that in fact the owner of the
shop is respondent No.3, ultimately, the petitioner was required to file the suit
for possession.

3. The claim made by the petitioner was resisted by respondents and
they categorically contended that the petitioner was never inducted as a tenant
in the shop. In fact, the shop belongs to respondent No.3, who has purchased
the said shop by a registered sale deed from the respondent No.2 way back
in the year 1989. The name of respondent No.3 was recorded in the records
of right maintained by the municipalities with respect to the said shop. The
petitioner was having no place to sit anywhere and in fact, he was making
earning by doing the carpentry work from door to door. Thus, in fact to harass
the respondents and to grab the shop, such a suit was filed. It was further
contended that the suit as framed was not maintainable and was liable to be
dismissed.

4, The Court below framed the issues ard recorded the evidence of
parties. In the evidence of the petitioner, he examined himself as PW/1 and
few persons as Mohd. Qayyum, Amarlal, Rajkumar Teerath Ram, Vaidhnath
Pandey, Jitendra and R.K. Soni. All these persons including the petitioner
have contended that the petitioner was running the shop, but exact location of
the shop could not be proved. The petitioner himself has admitted inthe Court’s
statement that he came to know that Jai Narayan, the respondent No.2, has
sold the shop to respondent No.3. The exact date on which the shop was let
out to petitioner was not mentioned. The fact relating to specific dispossession
was not proved. He was not in a position to explain as to where the signboard
of the shop of the petitioner was fixed. He could not explain as to how he was
making the payment of rent. On one hand, he admitted that he could know
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about the fact of transfer of the suit shop in favour of Ravikant, the respondent
No.3 by Jai Narayan, on the other hand, he said that he could know about
this fact when he examined the record of the Court below. When a question
was asked by the Court whether at any time Ravikant has let out the shop to the
petitioner, he categorically replied that the shop was let out by Jai Narayan and
notby Ravikant. Upon his own showing, by deed of transfer Ex P/26, it is clear
that the shop was purchased by Ravikant on 17.3.1989 and if the shop was
taken on rent after that, in fact Jai Narayan, the respondent No.2, was not the
person who could have inducted the petitioner as tenant in the said shop.

5. The other witnesses examined by the petitioner could simply stated
that they have taken training in the shop, but where that particular shop is
situated and whether any certificate is issued in their favour, could not be
stated by them. In rebuttal to this, the respondent No.1 himself was examined
and in support of his statement, one Sudhir Tiwari was also examined. The
respondent No.2 was also examined as a witness and he categorically
contended that he never put the petitioner as tenant in the said shop. The
respondent No.3 was examined as a witness and he categorically contended
that he never put the petitioner as a tenant in the shop. '

6. After marshalling the evidence, the Court below has reached to the
conclusion that the petitioner has completely failed to prove that he was ever
inducted as tenant in the said shop nor he was ever dispossessed on 2.6.2001
or 3.6.2001 as claimed. The Court below has given a definite finding that the
effective date of dispossession could not be proved by the petitioner as he
could not prove that he was ever since in lawful possession of the suit shop.
The findings have been recorded by the Court below that if the respondent
No.3 had purckased the suit shop on 17.3.1989, how could it be let out to the
petitioner on any date after this by Jai Narayan, the respondent No.2. Thus, it
was held that the petitioner has completely failed to prove his case and, as
such, the suit was dismissed.

7. Further, ifthe petitioner could not establish the alleged dispossession from
the shop in suit within six months from the date of filing of the suit, the provisions of
Section 6 of the Act aforesaid would not be attracted at all nor such a suit would
be maintainable. From the entire evidence, only this much could be proved by the
petitioner that a complaint was made in the police with respect to the alleged
dispossession from the suit premises in the intervening night 0f2.6.2001 and
3.6.2001, but the said complaint was closed as after investigation, no offence was
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found to be committed. It is contended that since such order of closure of the
case was challenged and the Sessions Court has directed investigation on the said

complaint, it cannot be said that in fact the petitioner was not dispossessed on the

date as alleged. It is to be seen that specially when the petitioner has failed to

prove the fact that he was put in lawful possession of the suit shop by the real

owner of the shop, alleged dispossession was of no consequence and as such, the

suit itself was not maintainable under Section 6 of the Specific ReliefAct. If from

this particular aspect, the findings recorded by the Court below are examined, no

perversity is found.

8. Learned counsel for the petitionér has put great emphasis on the
evidence and has contended that various documents were produced by the
petitioner, which were not looked into by the Court below and erroneous
finding was recorded. However, after going through the evidence and the
documents produced by the petitioner, duly exhibited, it is clear that from
none of the documents, the petitioner could demonstrated that shop was let
out to the petitioner by the real owner of the shop. Such a claim of the petitioner

" could not have been accepted at all as has rightly been done by the Court

below. In view of the aforesaid, there is no case made out to interfere in the
findings recorded by the Court below. No jurisdictional error committed by
the Court below is found and, as such, the revision is devoid of any substance.

9. The revision being bereft of any merit, is dismissed. However, there
shall be no order as to costs.

Revision dismissed.

LL.R. [2012] M.P, 3105
MISCELLANEQUS CRIMINAL CASE
Before Mr. Justice R.C. Mishra
M.Cr.C.No. 9076/2011 (Jabalpur) decided on 10 July, 2012

RAKESHAGRAWAL & ors. ' ...Applicants
Vs.
B.S. JAGGI ) ...Non-applicant

Penal Code (45 of 1860), Section 500, Criminal Procedure
Code, 1973 (2 of 1974), Section 482 - Defamatory article - Quashment
of proceedings - News item published in news paper that the
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respondent is behaving in an erratic and uncivilized manner in his bid
to project himself as a police wala gunda - Trial of Editor is yet to
commence - Inquiry preceding issuance of process did not reflect any
prima facie involvement of anyone of the applicants - Order issuing
process is set aside - However, nothing shall preclude the Magistrate
from proceeding against the applicants under Section 319 of Cr.P.C.
if from the evidence adduced during trial of Editor, their complicity in
selection and publication of defamatory news item is established.
(Paras 13 to 15)

gUS wigdl (1860 &1 45), €T 500, Tvs FhHYT Gledl, 1973 (1974
BT 2) ORT 482 — FFEITGNTG d@ — FHHIARAT JfrafsT st orm —
AR 1§ 9SRn enEr {5 gw@efl wd ® i arar wer fmms
3 IS T H G A R €M ¥ 9N o §T1 ® — Wyrew @l
framor o+t anvw 9 gar @ — IRRT W o @ qd g A
FrETETT ® W fodfl o1 sawe @ wem gxar yRafia T wtar —
ARRAST W FRA BT AW IJURA — frg ARG T B IRTHEIT B
faeE 209 91 arr 319 @ IFwfa A w4 7o f valRa wdff
T, AfY dues & franer 3 Jiva uwga et i @ arefere
AR & 999 9 UHEE A S8 GE—IuIfear werfua <1 it 2

Cases referred :

(1992) 1 SCC 217, 2003 Cr.L.J. 4058, AIR 2002 SC 2989, AIR
1992 SC 1815. :

Ajay Mishrawith Sanjeev Mishra, for the applicants..

H.S. Ruprah with Harpreet Ruprah, for the non-applicant.

ORDER

R.C. MisHRra, J. - This is a petition, under Section 482 of the Code
of Criminal Procedure (for short ‘the Code’) for quashing of the proceedings
pending as R.T.N0.3553/08 before CJM, Satna. In that case, cognizance of
the offence punishable under Section 500 of the IPC has been taken against
the petitioners and co-accused Bharat Saxena, upon a complaint made by the
respondent in respect of an allegedly defamatory news item published in Dainik
Bhaskar, Satna on 12.4.2008.
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2. The news item in question contained imputation to the effect that the
respondent, who was posted as Town Inspector at City Kotwali, Satna, had
been behaving in an erratic and uncivilized manner in his bid to project himself
as a Police Wala Gunda.

3. The corresponding declaration printed in the Newspaper reflects that
at the relevant point of time, the petitioners were working respectively as
Managing Editor, Chief Editor of the Newspaper and Managing Director of
the Dainik Bhaskar Prakashan Private Limited.

4, Learned Senior Counsel for the petitioners has strenuously
contended that their prosecution is an abuse of the process of theCourt in
view of the well settled position of law as applicable to the facts of the
case. Placing implicit reliance on the decision of the Supreme Court in
K.M. Mathew v. State of Kerala (1992) 1 SCC 217, he has further
submitted that no presumption, under Section 7 of Press and Registration
of Books Act, 1867 (for brevity ‘the Act’), can be drawn against petitioner
nos.1 and 2 as none of them had any concern with the functions of the
Editor, as defined in Section 1(1) of the Act. Reference has also been
made to the decision of the Bombay High Court in Vivek Goenka v. State
of Maharashtra 2003 CrLJ 4058, to buttress the contention that
Petitioner No.3, being the Managing Director of the Publication Company,
was supposed to have the control over the management of the office of
the newspaper and its financial aspects only.

5. Learned Senior Counsel appearing on behalf of the respondent has
contended that the expression "sufficient ground" used in Sections 203 and
204 means satisfaction that a prima facie case is made out against the person
accused of committing an offence and does not mean sufficient ground for the
purpose of conviction. According to him, the complaint against the petitioners
is also maintainable as the presumption contained in Section 7 is a rebuttable
one.

6. Inresponse, learned Senior Counsel for the petitioners has submitted
that no specific allegation against anyone of the petitioners suggesting that he
had any role to play in publication of the offending news item, has been made
by the respondent in his examination, under Section 200 of the Code, or by
anyone of his witnesses namely Sudama Prasad, Shiv Kumar Gupta and Arvind
Shukla, in his examination, under Section 202 thereof.
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7. Before proceeding to enter into the merits of the rival contentions, it
would be necessary to first advert to Section 7 and other relevant provisions
of the Act — -

Section 7. Office copy of declaration to be prima-facie
~ evidence.

" Inany legal proceeding whatever, as well civil as criminal,
the production of a copy of such declaration as is aforesaid,
attested by the seal of some Court empowered by this Act
to have the custody of such declarations, or, in the case of
the editor, a copy of the newspaper containing his name
printed on it as that of the editor shall be held (unless the
contrary be proved) to be sufficient evidence, as against
the person whose name shall be subscribed to such
declaration, or printed on such newspaper, as the case may
be that the said person was printer or publisher, or printer
and publisher (according as the words of the said
declaration may be) of every portion of every newspaper
whereof the title shall correspond with the title of the
newspaper mentioned in the declaration, for the editor of
every portion of that issue of the newspaper of which a

copy is produced,
8. Definitions of *Editor’ and ‘Newspaper’ have been given in Section
1(1) of the Act as under :-

“Editor” means the person who controls the selection of
the matter thai is published in a newspaper.

“Newspaper” means any printed periodical work
containing public news or comments on public news.

9. Section 5 prescribes rules as to publication of newspapers in the
following terms -

No newspaper shall be published in India, except in
conformity with the rules hereinafier laid down:

(1) Without prejudice to the provisions of section 3, every
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copy of every such newspaper shall contain the names of
the owner and editor thereof printed clearly on such copy
and also the date of its publication. ~

10.  Section 8-A enables a person whose name has heen incorrectly
" published as editor may make a declaration before a Magistrate. It
reads - :

“If any person, whose name has appeared as editor on
a copy of a newspaper, claims that he was not the editor
of the issue on which his name has so appeared, he may,
within two weeks of his becoming aware that his name
has been so published, appear before a District,
Presidency or Sub-divisional Magistrate and make a
declaration that his name was incorrectly published in
that issue as that of the editor thereof, and if the
Magistrate after making such inquiry or causing such
inquiry to be made as he may consider necessary is
satisfied that such declaration is true, he shall certify
accordingly, and on that certificate being given the
provisions of Section 7 shall not apply to that person
in respect of that issue of the newspaper.

The Magistrate may extend the period allowed by this
section in any case where he is satisfied that such person
was prevented by sufficient cause from appearing and
making the declaration within that period.”

11.  Asexplained by the Apex Court in K. M. Mathew vs. K. A. Abraham
AlR 2002 SC 2989 -

“A conjoint reading of these provisions will go to show
that in the case of publication of any newspaper, each copy
of the publication shall contain the names of the owner
and the editor who have printed and published that
newspaper. Under Section 7 of the Act, there is a
presumption that the Editor whose name is printed in the
newspaper as Editor shall be held to be the Editor in any
civil or criminal proceedings in respect of that publication
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and the production of a copy of the newspaper containing
his name printed thereon as Editor shall be deemed to be
sufficient evidence to prove that fact, and as the 'Editor’
has been defined as the person who controls the selection
of the matter that is published in a newspaper, the
presumption would go to the extent of holding that he was

_ the person who controlled the selection of the matter that
was published in the newspaper. But at the same time, this
presumption contained in Section 7 is a rebuttable
presumption and it will be deemed as sufficient evidence
unless the contrary is proved. Therefore, it is clear that
even if a person's name is printed as Editor in the
newspaper, he can still show that he was not really the
Editor and had no control over the selection of the matter
that was published in the newspaper.

There is no_statutory immunity against Managing
Editor, Resident Editor or Chief Editor against any
prosecution tor the alleged publication of any matter in
the newspaper over which these persons exercise control.

...................................................................................................

..... there could be a presumption against the Editor
whose name is printed in the newspaper to the effect that
he is the Editor of such publication and that he is
responsible for selecting the matter for publication.
Though, a similar presumption cannot be drawn against
the Chief Editor, Resident Editor or Maraging Ediror,
nevertheless, the complainant can still allege and prove
that they had knowledge and they were responsible for the
publication of the defamatory news item. Even the
presumption under Section 7 is a rebuttable presumption
and the same could be proved otherwise. That by itself
indicates that somebody other than Editor can also be held
responsible for selecting the matter for publication in a
newspaper.” . ‘

(Emphasis supplied)

12. Neitherin K.4. Abraham’ case (supra) nor in anyone of the connected
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cases, the 'Editor' had come forward to admit that he was the person
responsible for selecting the allegedly defamatory matter published. It was
against this backdrop that the Apex Court declined to quash the proceedings
against the Chief Editor, Resident Editor or Managing Editor, while observing
that -

“If the complaint is allowed to proceed only against the

'Editor’ whose name is printed in the newspaper against
whom there is a statutory presumption under Section 7 of
the Act, and in case such 'Editor' succeeds in proving thar
he was not the 'Editor' having control over the selection
of the alleged libellous matter published in the newspaper,

the complainant would be left without any remedy to
redress his grievance against the real culprit.”

13. However, in the instant case, there is no occasion to make such a
finding in view of the fact that the trial of the Editor is yet to be commenced.
Further, the inquiry preceding issuance of process did not reflect any prima
facie involvement of anyone of the petitioners in the offence and this is the
most significant aspect of matter. It is well-settled that before proceeding to
issue process, the Magistrate has to take all relevant facts and circumstances
into consideration lest it should be an instrument in the hands of the private
complaint as vendetta to harass the persons needlessly (See. Punjab National
Bankv. Surendra Prasad Sinha AIR 1992 SC 1815).

14. For these reasons, even though, the complaint as against the
petitioners, that ought to have been dismissed under Section 203 of the Code,
can not be quashed under the inherent powers simply because none of them
was the ‘Editor’ of the Newspaper yet, corresponding part of the order
directing issuance of process for the offence is liable to be set aside.

15. Accordingly, the order dated 18.9.2008, so far it concerns the
petitioners, is hereby set aside with the observation that nothing contained
herein shall preclude the Magistrate from proceeding against anyone of the
petitioners, under Section 319 of the Code, if, from the evidence adduced
during trial of the Editor namely Bharat Saxena, his complicity in selection
and publication of the defamatory news item is established.

16.  The petition stands allowed to the extent indicated above.

Petition allowed.
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MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice R.C. Mishra ‘
M.Cr.C.No. 7489/2012 (Jabalpur) decided on 1 August, 2012

RAGHUNATH SINGH PATEL ...Applicant
Vs.
CHANDRA PAL SINGH PARIHAR ...Non-applicant

Negotiable Instruments Act (26 of 1881), Section 138 - Withdrawal
of Complaint - Prayer for withdrawal of complaint at defence stage on the
ground of compromise cannot be allowed without following the guideline
of depositing 10% of the cheque amount, as laid down by Apex Court in
the case of Damodar S. Prabhu Vs. Sayed Babalal. (Para4)

BTy [erega S (1881 &7 26), &TRT 138 — Riwrya &1 amfrg
W — 99 D UHT W UEld F AR W) Ao o 99 @ fae
T # 35 afr o1 10 % S wA @ P T @71 yraw fea faEr
A T N W1 wedl Star 6 I mTed g1 STeR TE. ue AL
du g 3 waver § wRrta fear Tar @

Cases referred :

AIR 2010 SC 1907.
Premendra Sen, for the applicant.

ORDER
R.C. MisHRra, J. - Heard on admission.

2. This is a petition, under Section 482 of the Code of Criminal Procedure
(for short ‘the Code’) for quashing of the order-dated 22.5.2012 passed by
Shri R.S. Kanojia, IMFC, Narsinghpur, rejecting respondent’s application,
under Section 257 of the Code, for withdrawal of his complaint, whereupon
cognizance of the offence punishable under Section 138 of the Negotiable
Instruments Act, 1881 was taken against the petitioner.

3. A bare perusal of the order-dated 22.5.2012 would reveal that the
prayer for withdrawal was rejected for the reason that the petitioner had failed
to deposit 10% of the cheque amount with the Legal Services Authority as
per the guidelines laid down by the Apex Court in Damodar S. Prabhu v.
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4. Learned counsel for the petitioner has contended that the decision
has no application to the prayer for withdrawal. However, fact of the matter
is that the guidelines have been issued to curb the tendency of parties to go
for compounding at late stage of proceedings and in the instant case, the
withdrawal was sought for, at the stage of defence, on the ground of
compromise only. In such a situation, the application for withdrawal, that was
moved instead of an application for compromise, under Section 147 of the
Act, with a view to circumventing the guidelines, was rightly rejected.

The petition, therefore, stands dismissed in limine with liberty to file
_an appropriate application for compromise before the trial Court.

C.C. asperrules.
Petition dismissed

I.L.R. [2012] M.P, 3113
MISCELLANEOUS CRIMINAL CASE
) Before Mr. Justice R.C. Mishra )
M.Cr.C.No. 14707/2011 (Jabalpur) decided on 30 August, 2012

ALAKH KUMAR @ ALAKH DAS GUPTA ...Applicant
Vs.
STATE OF_ M.P. ...Non-applicant

A. Criminal Procedure Code, 1973 (2 of 1974), Section 177 .
- Territorial Jurisdiction - Explosives were despatched from Dholpur
under the license of M/s Ganesh Explosives, Sagar - Magazine was
transferred to Rajgarh under the deed of partnership - Charge sheet
filed at Sagar - Held - The present case is cne of conspiracies to commit '
offences including punishable under Explosives Act.~ One of the passes
are said to have been issued by the applicant within the territorial
jurisdiction of Sagar Court - Merely because the consignment did not
reach the destination was of no consequence - Sagar Court has
territorial jurisdiction. (Paras 7 to 11)

3 v fpgr afear 1973 (1974 &1 2) &RT 177 — &%
aftrpIRar — fixgtesl &1 A oty TErEiREY, 9 W@ sqEia @
Faifq ataye ¥ IR@ fra T — aresEr @t arfilsd fee 3 afa
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g - IRTEAl ¥ ¥ F 3 oA w9 A AEEe gRT U STy 8 &5y
ARPHIRGT @ W W fear war ~ w3 gafe £ WY Tow @I W
T UgAT, € BIY "o T X@a-urR AErey $ a= aieier )

B. Double Jeopardy - Two charge sheets pending before two
different courts on altogether different set of allegations - Question of
double jeopardy does not arise. (Paras 12 to 14)

@ Figvr woe — 7 = raeat @ wwe gofa: fr ety
W @ e @R @ — T EHT FT I WU~ A whar]

Cases referred :

1984 CRLL.J.1065, AIR 1956 ALL 619, AIR 1984 SC 1492, AIR
1954 8C 375, AIR 1961 SC 578, AIR 1971 SC 885, 1986 (2) SCC 716, AIR
1979 SC 366, (2000) 1 SCC 722, (2011) 9 SCC 272, AIR 1956 SC 116.

Abhishek Singh, for the applicant.

Rahul Jain, G.A. for the non-applicant.

ORDER

R.C. MisHRa, J. - This is a petition, under Section 482 of the Code
of Criminal Procedure (for short 'the Code"), for quashing of the

¢} order-dated 23.7.2011, passed by First Additional
Sessions Judge, Sagar in Sess1ons Trial No.714/10, rejectmg
his application under Section 177 of the Code.

(ii) order-dated 3.11.2011, charging him with the offences
punishable under Sections 420, 467, 468, 471 read with 120B
and 201 read with 34 of the IPC and 9-B and 9-C of the
Explosives Act, 1884 and under Sections 4 and 6 of the
Explosive Substances Act, 1908. )

(i)  entire proceedings ending in the trial, so far as they
relate to him.

2. In that case, cognizance of the aforesaid offences was taken by JIMFC,
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Sagar upon a charge-sheet presented against as many as 11 persons including
the petitioner. The Magistrate, after observing the procedure prescribed,
committed the case to the Court of Session for trial.

3. The charge-sheet was filed after due investigation into the FIR, leading
to registration of Crime No.161/10 at P.S. Baheria Distt. Sagar for the offence
punishable under Section 9-B of the Explosives Act, 1884 and the FIR was *
scribed on 13.7.2010 by ASI Sanjay Singh in the light of the fact-finding
report submitted by SDO(P), Rahatgarh to Superintendent of Police, Sagar
after due inquiry into the complaint relating to involvement of M/s Ganesh
Explosives, a proprietary firm owned by Devendra Singh Thakur and having
its Magazine, as defined in Rule 31 of the Explosives Rules, 2008, at Village
Pipra Distt. Sagar, in an illicit trade of explosives.

4. Relevant recitals of the charge-sheet may be summarized as under -

On verification of the information relating to despatch
of consignments of explosives by Rajasthan Explosives and
Chemical Limited, Dholpur in trucks bearing registration
nos.RJ-09-G-4343, RJ-06-G-0373, RJ-06-G-4976, RJ-06-
G-1535, RJ-06-G--4053, for being delivered at Magazine of
M/s Ganesh Explosives, Pipra Distt. Sagar, B.M. Dwivedi;
Officer-in-charge of the police station, found that -

(a) the Magaiine, that was transferred to Jai Kishan
Ashwani, aresident of Biaora Distt. Rajgarh and the proprietor
of M/s B.M. Traders under a deed of partnership executed
on 22.7.2009, had remained closed for the last two years.

(b)  The explosive licences issued by the Chief Controller
of Explosives in favour of -

(i) M/s B.M. Traders and bearing nos. E/HQ/MP/21/
245 (E-35786) and E/HQ/MP/21/244 (E-35774) were valid
upto 31.3.2015. :

(i) M/s Ganesh Explosives and bearing nos. E/HQ/
MP/21/166 (E-6254) and E/HQ/MP/21/167 (E-6255) had
expired on 31.3.2010. '

Accordingly, the case under Section 9-B of the Explosives Act, 1884
was registered against Jai Kishan. The investigation revealed -
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(a) A criminal conspiracy was hatched to obtain explosives

. on the basis of the licences issued in favour of M/s Ganesh

Explosives (since expired) and to secure illegal gains by selling
the explosives to persons apparently indulged in unlawful activities.

(b)  Inpursuance of the conspiracy, Jai Kishan, by way of
letter dated 1.5.2010, while misrepresenting that Ganesh
Explosives, being the sister concern of B.M. Traders, was
having a valid licence in force, requested the General Manager,
Gulf Oil Corporation Limited (GOCL), Udaipur to supply the
explosives for Ganesh Explosives also despite the fact that the
application for renewal of the licences granted to Ganesh
Explosives, filed by him only, had already been rejected on
27.4.2010. Thereafter, he was able to obtain 60 truck loads
of explosives in the name of M/s Ganesh Explosives [58 from
Rajasthan Explosives and Chemical Ltd (RBCL), Dholpur
Rajasthan and 2 from Bharat Explosives Ltd. (BEL), Lalitpur]
and transport the same to various destinations during the period
from 17.4.2010 to the date of registration of the case.

(c) At the relevant point of time, the petitioner, basically a
Deputy Manager of Gulf Oil Corporation Limited (GOCL),

-was posted as Factory Manager of Bharat Explosives Ltd.,

Lalitpur (U.P.). Before him, on 4.5.2010 and 7.5.2010; Jai
Kishan had submitted two forms of indents (R.E.11 under Rules
50 and 77 of the Rules), one in the name of Ganesh Explosives
and other in the name of B.M. Traders for supply of the
quantities of explosives. He had rendered necessary assistance
in furtherance of the object of the conspiracy by issuing passes
in the Form R.E.12 (under Rules 47 and 50 of the Rules)
whereunder Jai Kishan was able to get the explosives supplied
to both the firms, transported in the trucks, bearing registration
nos.RJ-06-G-5346 and UP-93-T-1167, for being delivered
at Pipra and Biaora respectively even without -

(i) informing the Superintendent of Police, Sagar as well
as Rajgarh, as required by Sub-Rule 3(b) of Rule 47 and

(ii)  observing the procedure prescribed in Rule 77 of the
Rules strictly

o
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and
overloéking that -

(a) the licences granted to M/s Ganesh Explosives had
. already expired and

()  in the corresponding documents, Jai Kishan had
described himselfto be the occupier of the Ganesh explosives
- whereas the original licence was individual in nature.

5. While reiterating the grounds projected in the petition, learned counsel
for the petitioner has contended that continuance of proceedings against him
is an abuse of process of the Court whereas learned Govt. Advocate has
submitted that none of the grounds raised necessitates any interference witha
legitimate prosecution of the petitioner.

6. For the sake of convenience, rival contentions may be dealt with under
the following heads -

TERRITORIAL JURISDICTION

7. Admittedly, the proceedings were first commenced in the Court at
Sagar where the charge sheet for the above-mentioned offences was presented
on 18.11.2010 and thereafter, on 5.5.2011, the another charge sheet, bearing
number 138, was filed before CIM, Lalitpur (U.P.) against the petitioner and
co-accused Jai Kishan & Devendra Singh for the offences punishable under
Sections 420, 406, 467, 468, 471 and 120-B of the IPC, 3 and 5 of the
Explosives Substances Act, 1908 and Section 9-B of the Explosives Act,
1884. In such a situation, as explained in State of M. P. v. Bahadursingh
1984 CRI L.J. 1065, this Court has jurisdiction to decide the question as -
regards place of trial in view of clause (b) of Section 186 of the Code.

8. Learned counsel for the petitioner is of the view that the Court at
Sagar had no jurisdiction to try this case as all the offending acts, described in
the charge sheet, were allegedly committed by him at Lalitpur (U.P.). Placing
reliance on decision of single Judge of Allahabad High Court in Hira Lal v.

State AIR 1956 All 619, he has urged that the case against the petitioner
deserves interference under the inherent powers as there would be want of
jurisdiction of the Court of trial. In that case, criminal proceedings initiated
under Sections 406, 408 and 409 read with Ss. 34 and 109 and 420 of the
IPC in the Court of Judicial Magistrate, Bareilly were quashed while holding
that on one hand, the Bareilly Court had no jurisdiction to entertain the
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complaint in respect of the offence of criminal breach of trust and on'the
other, it would not be in the public interest to allow a prolonged trial in respect
of the charge of cheating for a purely civil claim.

9. However, the present case is one of conspiracy to commit offences
_ including those punishable under the Explosives Act, 1884 and the other
charges are based on and have reference to, the several illegal acts committed
by one or more of the conspirators in pursuance of the conspiracy. Further,
one of the passes said to have been issued by the petitioner related to the
consignment of explosives to be delivered at the Magazine of M/s Ganesh
Explosives at Pipra (owned by Devendra Singh, one of the main conspirators)
within the territorial jurisdiction of the Court at Sagar and therefore, the fact
that the consignment did not reach the destination was of no consequence.

The Apex Court in State of Punjab v. Nohar Chand AIR 1984 SC 1492,

though in a different context, has observed -

"Section 179 (of the Code) provides that when an act is an

offence by reason of anything which has been done and of
a consequence which has ensued, the offence may be

inquired into or tried by a Court within whose local
jurisdiction such thing has been done or such consequence

has ensued. Section 180 provides that where an act is an

offence by reason of its relation to any other act which is

also an offence or which would be an offence if the doer
were capable of committing an offence, the first-mentioned
offence may be inquired into or tried by a Court within

whose local jurisdiction either act was done”

10.  This apart, by virtue of clause (d) of Section 223 of the Cude, ihe
persons arraigned in the charge sheet as accused of different offences
committed in the course of same transaction may be charged together and
clause (b) of Section 184 of the Code provides that such offences may be
tried by any Court competent to try any of the offences.

11.  Thus, viewed from any angle, the order overruling objection as to
territorial jurisdiction does not require interference.

PLEA OF DOUBLE JEOPARDY
12.  Asexplained by the Constitution Benches in -
® S.A. Venkatraman vs. Union of India and Anr. AIR
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1954 SC 375, in order to attract the provisions of Article 20(2)
of the Constitution, there must have been both prosecution
and punishment in respect of the same offence.

(i) The State of Bombay vs. S.L. Apte and another AIR
1961 SC 578, the rule of double jeopardy apphcs only when
both complamts relate to same offence.

13.  Adverting to the facts of the case, it may be observed that the charge
sheet filed against the petitioner in the Court at Lalitpur is based on an altogether
different set of allegations suggesting that the petitioner, while managing the
affairs of M/s BEL, that had already been closed in the year 2006 and whose
licence had already expired on March, 2009, as an officer of M/s GOCL,
had been involved in an illegal manufacture and transportation of the explosives.
This apart, the bail order passed by Shri S.S. Gupta, In-charge Sessions
Judge, Lalitpur reflects that although consent of the District Magistrate, as
contemplated in Section 7 of the Explosive Substances Act, 1908 for
prosecution of the applicant in respect of the offences punishable under
Sections 3 & 5 of the Act, was accorded yet, the investigating officer had not
preferred to arraign him as an accused of the offences in the charge sheet and
the case was committed to the Court of Session for trial in view of the fact
that co-accused stood charge sheeted for these offences.

14. In the light of the factual scenario, as highlighted above, learned ASJ
did not commit any error in rejecting the plea of double of jeopardy.

FRAMING OF CHARGES

15.  Leamed counsel for the petitioner has urged that the order framing charges
reflects complete non-zpplication of mind in view of the following facts -

@ In the letter dated 6.8.2010 displayed on the official
website of PESQ, the licences issued in favour of M/s Ganesh
Explosives were shown as valid and operational.

(ii) Even assuming for the sake of arguments that on
4.5.2010 and 7.5.2010, M/s Ganesh Explosives did not have
a valid licence, no offence would be made out as the quantity
of explosives covered by the passes issued by the petitioner
were much less than the quantity permissible under the licences
granted to M/s B.M. Traders.

(iii)  There was no material even to infer or suspect that the



3120 A.Kumar @ A. Dasgupta Vs. State of M.P. LL.R.J2012]M.P.

petitioner was involved in the conspiracy to commit the offences
relating to 60 truck-loads of explosives.

‘(iv)  The petitioner has been charged with entering into
criminal conspiracy with himself also.

16.  However, direct evidence, being extremely rare, criminal conspiracy
can be proved by the circumstantial evidence. In-fact because of the difficulties
in having direct evidence of criminal conspiracy once reasonable ground is
shown for believing that two or more persons have conspired to commit an
offence then, anything done by anyone of them in reference to their common
intention after the same is entertained becomes, according to Section 10 of
the Evidence Act, relevant for proving both conspiracy and the offences
committed pursuant thereto (Noor Mohammad Mohd. Yusuf Momin v. State
of Maharashtra AIR 1971 SC 885 referred to).

17.  TheCourtat the stage of framing charge exercises a limited jurisdiction.
In R.S. Nayakv. A.R. Antulay (1986 (2) SCC 716), the Supreme Court, after
analyzing the terminology used in Sections 227 and 228, relatable to sessions trial,
~ Sections 239 and 240 concemning trial of warrant cases and 245(1) and (2) relatable
to summons cases, proceeded to hold that despite the differences, there is no
scope for doubt that at the stage at which the Court is required to consider the
question of framing of charge, the test of a prima facie case is to be applied. As
explained in Union of India v. Prafulla Kumar Samal AIR 1979 SC 366, the
test of determining a prima facie case would naturally depend upon the facts of
each case and it is difficult to lay down a rule of universal application. By and large
however if two views are equally possible and the Judge is satisfied that the evidence
produced before him gives rise to some suspicion but not grave suspicion against
the accused, he will be fully within his right to discharge the accused. Accordingly,
at that stage, the Court need not undertake an elaborate enquiry in sifting and
weighing the material. Nor is it necessary to delve deep into various aspects of the
matter. It would ordinarily not consider as to whether the accused would be able
to establish his defence, if any.

18.  Thus, itrequires no restatement that even a strong suspicion leading to
presumption as to possibility as against certainty makes out a case for framing
of charge. The trial Judge is required to record reasons only if he decides to
discharge the accused (Kanti Bhadra Shah v. State of W.B. (2000) 1 5CC
722, relied on). This apart, the purpose of framing a charge is to give intimation
to the accused of clear, unambiguous and precise notice of the nature of
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accusation that the accused is called upon to meet in the course of a trial
(Mohan Singh v. State of Bihar, (2011) 9 SCC 272, referred to).

19.  Obviously, the error in charge resulting in inclusion of name of the
petitioner in the array of his co-conspirators has not, in any way, misled him.
Needless to say that the anomaly may be removed by the trial Judge himself
at any subsequent stage of the case. Moreover, as observed by the Constitution
Bench in Willie (William) Slaney v. State of M.P. AIR 1956 SC 116~

"In adjudging the question of prejudice the fact that the
absence of a charge, or a substantial mistake in it, is a
serious lacuna will naturally operate to the benefit of the
accused and if there is any reasonable and substantial
doubt about whether he was, or was reasonably likely to
have been, misled in the circumstances of any particular
case, he is as much entitled to the benefit of it here as
elsewhere; but if on a careful consideration of all the facts,

. prejudice, or a reasonable and substantial likelihood of it,
is not disclosed the conviction must stand;"

and further that...

"where the charge is rolled-up one involving the direct
liability and the constructive liability without specifying
who are directly liable and who are sought to be made
constructively liable, in such a situation, the absence of a
charge under one or other or the various heads of criminal
liability for the offence cannot be said to be fatal by itself"”

29,  Forthesereasons, the order framing charges deserves to be affirmed
as well merited.

21.  Inherent powers, under Section 482 of the Code, are to be exercised
ex debito justitiae to prevent abuse of the process of Court but not to stifle
a legitimate prosecution, when the issue involved, whether factual or legal,
can not be decided without sufficient material. Accordingly, no interference
under the inherent powers is called for.

- 22.  Thepetition, therefore, stands, dismissed. However, nothing contained

herein shall be construed as any expression of opinion on the merits of the case. It
shall still be open to the petitioner to raise all such pleas as are available under law.

Petition dismissed,
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LL.R. [2012] M.P, 3122
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice R.C. Mishra
M.Cr.C.No. 407/2011 (Jabalpur) decided on 3 September, 2012

GOPAL JISINGH . . ...Applicant
Vs. :
STATE OF M.P. ...Non-applicant

A. Crintinal Procedure Code, 1973 (2 of 1974), Section 190 -
Special Court - Charge sheet before the Special Court - Special Court
must be held to be a Court of Original Criminal Jurisdiction and for all
purposes, the Special Judge should be treated as Magistrate entitled to
take cognizance of an offence if the police report is to the effect that no
case is made cut against the accused - Since the cognizance of the offence
is taken by the Special Court under Section 190 of Cr.P.C., therefore, it
can proceed against the persons who were not arraigned as accused in the
Charge sheet. (Parall)

# TS NIHAT WIRaL, 1973 (1974 HT 2), €T 190 — 0T ~rgaT
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B. Narcotic Drugs and Psychotropic Substances Act (61 of
1985), Section 20(b) - Joint Possession - 10 plants of ganja standing in the

aangan which is in joint possession of three brothers - Special Judge did .

not commit any illegality in taking cognizance of the offence against the
non-charge sheeted brothers - Even a strong suspicion leading to
* presumption as to possnblllty as against certainly makes out a case for
framing of charge and the trial judge is required to record reasons only if

he decides to discharge the accused. (Paras 15 ¢0 19)
; N

)



LL.R.[2012]M.P. Gopal Ji Singh Vs. State of M.P. 3123

& wrye FINEr giv Tt yerel e (1985 #r 61), ST
20 (1) — WgFT T —- WA B 10 WY A F T 3 W DT LA @
IH b=t ¥ 2 ~ faetw el 9 <taRifte = R o aidat @ Ree
AR BT HAF AT A i adea@r wiRa 98 ¥ — Piftaaar ¢ fUes

T Y ST B AR & O AaTen wae wiw i iy Rt e ¥

TR IR ST @ SR fErer < s affaifad o d9d a9
MR 2 A} 37 afgw & IRITE S T FieE v 21

Casas referred :

(1993) 2 SCC 16, (1996) 4 SCC 495, (1998) 7 SCC 149, (2004) 13
SCCY, AIR 1984 SC 718, AIR 1989 SC 885, AIR 1985 SC 1285, AIR 2004
SC 4753, (1986) 2 SCC 716, (2000) 1 SCC 722.

. Anil Khare with Shubha Agrawal, for the applicant.

Rahul Jain, GA. for the non-applicant/State,

ORDER

R.C. MisHRa, J. - This common order shall govern disposal of all the
four cases, as, arising out of the same proceedings, pending as Special Case
No.22/2010 before the Special Judge (under the Narcotic Drugs and Psychotropic
Substances Act, 1985 [for short, the Act]) at Satna, they are interlinked.

2. MCrCNos.407/11 and 1296/11 are the petitions, under Section 482 of
the Code of Criminal Procedure (for brevity 'the Code"), for quashing of the
order dated 23.11.2010, taking cognizance of the offence punishable under Section
20(b) of the Act against the petitioners namely Gopal Ji Singh and Narendra
Singh, who are also the revisionists in Criminal Revisions Nos.65/11 and 194/11
and the consequent proceedings whereas the revisions are directed against the
order dated 6.12.2019, framing charge of the offence punishable under Section
20(2)(i) of the Act against them as well as Shyam Ji Singh, who is none other than
the elder brother of Narendra Singh and younger brother of Gopal Ji Singh.

3. As per the prosecution version -

In the early morning 0f 21.10.2010, upon a credible information to the
effect that all the three brothers viz. Shyam Ji Singh, Narendra Singh and Gopal Ji
Singh, residing jointly in the house located in Chhota Tola, Hiloundha, had grown
some Ganja plants in the Adangan (Kolia) thereof, M. A. Khan, posted as Sub-
Inspector at Police Station Nagod after observing the statutory formalities,
proceeded to the house along with members of the Police Force and Panch
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- witnesses Dinesh and Rajju. After obtaining consent of all the three, he entered into
the house and found as many as 10 plants of Ganja 5-10 1. in length and 1-8 inches
in breadth standing in the Aangan located in the backside of the house. The plants
were duly seized and the sample thereof was forwarded to FSL, Sagar.
Corresponding report indicated that the article referred to for examination was Ganja.

4. However, the SHO R.S. Upadhyay, while expiaining that the complicity
of Gopal Ji Singh and Narendra Singh could not be established from the evidence
collected during investigation, submitted a charge-sheet before the Special Court
on 22.11.2010 as against co-accused Shyam Ji Singh.

5. Learned Special Judge, instead of taking cognizance of the offence against
Shyam Ji Singh, decided to grant opportunity of being heard to the first informant
viz. M.A. Khan before acting upon the police report to the effect that no case was
made out against Narendra Singh or Gopal Ji Singh and, accordingly, examined
him on the same day. On the following dayi.e. 23.11.2010, learned Special Judge,
for the reasons assigned in the order forming subject matter of the petitions,
disagreed with the police report, so far as it related to Narendra Singh or Gopal Ji
Singh, who were produced before him in custody and took cognizance of the
offence against them also. Thereafter, as indicated already, by way of the order
dated 6.12.2010, all the three accused named in the FIR were charged with the
offence punishable under Section 20(a)(i) of the Act.

6. Learned counsel for the petitioners have strenuously contended that
continuation of the proceedings against them for the offence, is an abuse of the
process of the Court in view of the following considerations -

(@) In taking cognizance of the offence against the petitioners,
learned Special Judge acted without jurisdiction as well as contrary
to law.

(i) The conclusions suggesting that none of them was involved
in cultivation of the prohibited plants and that part of Aangan, where
the plants were found, was in an exclusive cultivating possession of
their brother Shyam Ji Singh, were based on an intensive investigation
conducted by the S.H.O..

(i)  Therewasabsolutelyno justification for framing of the charge
against any one of them in absence of any additional material on
record to indicate his concern with cultivation of the cannabis plants.

7. Inreply , leamed Government Advocate, while supporting the orders in
question, has submitted that learned Special Judge was competent to proceed
against the petitioners, though not sent up for trial by the police.

‘3
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8. Elaborating argument on aspect (i) [above], learned counsel for the
petitioners have stated that the Special Court, being a Court of Session, could
not straightway take cognizance of the offence directly by circumventing the interdict
imposed by S.193 of the Code. Even otherwise, according to them, the power,
under Section 319(1) of the Code, could be exercised against persons other than
one arraigned in the charge-sheet in the light of the fresh evidence brought on
record during trial. ' '

9. Asrightly pointed out by learned Senior Counsel, the view taken by a:
two-Judge Bench of the Apex Court in Kishun Singh v. State of Bihar (1993) 2

SCC 16 that on committal of a case to the Sessions Court, the bar created by

Section 193 is lified and therefore, it can summon any person whose complicity in
the commission of the crime can prima facie be gathered from the material on

record was not followed by a co-equal Bench in Raj Kishore Prasad v. State of
Bihar (1996) 4 SCC 495 and a three Judge Bench in Rawyit Singh vs. State of
Punjab (1998) 7 SCC 149 and correctness of the opinion expressed in Rawnyjit

Singh's case (supra) was doubted in Dharam Pal v. State of Haryana (2004)

13 SCC 9 and, accordingly, the matter was referred to a larger Bench.

10. Section 193, however, is of no relevance here because the offence under
the Act is triable by Special Court constituted by the State Government, under
Section 36 of the Act and by virtue of sub-clause (d) of Section 36A, a Special
Court may, upon perusal of police report of the facts constituting an offence under
this Act or upon complaint made by an officer of the Central Government or a
State Government authorized in this behalf; take cognizance of that offence without
the accused being committed to it for trial. The following observations made by
the Supreme Court in 4. R. Antulay v. Ramdas Sriniwas Nayak AIR 1984 SC
718 apply mutatis mutandis yet with full force to the Special Court created
underthe Act.

"The Court of a Special Judge is a Court of original
Criminal jurisdiction. As a Court of original criminal
jurisdiction in order to make it functionally oriented some
powers were conferred by the statute setting up the Court.
Except those specifically conferred and specifically denied, it ’
has to function as a Court of original criminal jurisdiction
not being hide bound by the terminological status description
of Magistrate or a Court of Session. Under the Code it will
enjoy all powers which a Court of original criminal jurisdiction
enjoys save and except the ones specifically denied.

The Court of a Special Judge, once created by an
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independent statute, has been brought as a Court of original
criminal jurisdiction under the High Court because Section 9
confers on the High Court all the powers conferred by Chapters
XXXI and XXXIII of the Criminal P. C., 1898 on a High Court
as if the Court of Special Judge were a Court of Session trying
cases without a jury within the local limits of the jurisdiction
of the High Court. Therefore, there is no gainsaying the fact
that a new Criminal Court with a name, designation and
qualification of the officer, eligible to preside over it with
powers specified and the particular procedure which it must
follow has been set up under the ...... ... Act. The Court has to
be treated as a Court of original criminal jurisdiction and shall
have all the powers as any Court of original criminal.
Turisdiction has under the Criminal P. C., except those
specifically excluded.”

11. On the same analogy, the Special Court, under the Act, must be held to

be a Court of original criminal jurisdiction and for all purposes, the Special Judge
should be treated in law as the Magistrate entitled to take cognizance of an offence
under Section 190(1)(b) of the Code even ifthe police report is to the effect that
no case is made out against the accused. For this, he can take into account the
statements of the witnesses examined by the police during investigation and take
cognizance of the offence complained of and order the issue of process to the
accused. Section 190(1)(b) does not lay down that a Magistrate can take
cognizance of an offence only if the investigating officer gives an opinion that the
investigation has made out a case against the accused, The Magistrate can ignore
the conclusion arrived at by the investigating officer and independently apply his
mind to the fasts emerging from the investigation ard tak= cognizance of the case,
if he thinks fit, in exercise of his powers under Section 1 90(1)(b) and direct the
issue of process to the accused (India Carat Pvt. Ltd., M/s. v. State of Karnataka
AlR 1989 SC 885 relied on).

12, Sincethecognizance ofthe offence has been taken under Section 190(1)(b)
and not under Section 319(1) of the Code, the contention that the power to
proceed against the petitioners, who were not arraigned as accused in the charge-
sheet, could be exercised only on the basis of evidence recorded in the course of
the trial of the co-accused Shyam Ji Singh is also apparently misconceived.

13.  Further, as laid down by the Supreme Court in Bhagwant Singh v.
Commissioner of Police AIR 1985 SC 1285 and re-affirmed in Gangadhar
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Janardan Mhatre v. State of Maharashtra AIR 2004 SC 4753 -

“.....where the Magistrate decides not to take cognizance and to
drop the proceeding or takes a view that there is no sufficient
ground for proceeding against some of the persoris mentioned in
the First Information Report, notice to the informant and grant
of opportunity of being heard in the matter becomes mandatory.”

14.  Evidently, the procedure adopted by learned Special Judge deferring the

- consideration on the question of cognizance of the offence as against the petitioners

was perfectly in conformity with the guideline quoted above,

15.  Coming to the factual aspects of the matter, learned counsel have invited -
attention to the fact that vide order-dated 20.2.2006 passed by the Tahsildar,
lands left by Bhupendra Singh, father of the petitioners, were partitioned and
shares of the brothers were defined accordingly. It has also been highlighted that
in his examination on 22.10.2010 Sub Inspector M.A. Khan made no protest
against non- inclusion of the petitioners' names as accused in the charge-sheet.
However, fact of the matter is that it was Sub-Inspector M.A. Khan only who,
after conclusion of the proceedings relating to search and seizure, had registered
the case against all the three brothers by scribing the FIR in detail. The order
taking cognizance of the offence is based not only on this fact but also onall other
facts appearing on the record. As indicated therein -

(@) Sub Inspector M.A. Khan clearly admitted that the
information received by him had disclosed that the Aangan,
wherein the prohibited plants were grown, was located in the
back side of the house injoint possession of all the three brothers.

(b) in all the documents relating to search and seizure, the |
petitioners had also put their signatures without raising demur
whatsoever and

{c) in the spot map, the Aangan that was shown surrounded
by boundary wall was meant for joint use of all the three bothers.

(d)  theconclusionrecorded in the police report that Shyam
Ji Singh had grown the plants of Ganja along with the plants of
lemon and mangoes also did not gather support from the recitals
of the spot map and Panchnama. ' :

16.  There is yet another aspect of the matter. Section 46 of the Act casts a
duty upon land holderto give information of illegal cultivation. It reads- .
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"Every holder of land shall give immediate information to
any officer of the Police or of any of the departments
mentioned in Section 42 of all the opium poppy, cannabis
plant or coca plant which may be illegally cultivated within
-his land and every such holder of land who knowingly neglects
to give such information, shall be liable to punishment."

17. It requires no restatement that the investigation is the exclusive domain of

the police whereas taking of cognizance of the offence is an area exclusively within
the domain of the Special Judge, who has to be satisfied whether there is sufficient
ground for proceeding and not whether there is sufficient ground for conviction. In
the light of the aforesaid facts and circumstances, learned Special Judge did not
commit any illegality in taking cognizance of the offence against the petitioners.

18.  InR.S Nayakv. A.R Antulay(1986 (2) SCC716), the Supreme Court,

after analyzing the terminology used in Sections 227 and 228, relatable to sessions

trial, Sections 239 and 240 concerning trial of warrant cases and 245(1) and (2)
relatable to summons cases, proceeded to hold that despite the differences, there
is no scope for doubt that at the stage at which the Court is required to consider
the question of framing of charge, the test of a prima facie case is to be applied.

19.  Assuch, even astrong suspicion leading to presumption as to possibility
as against certainty makes out a case for framing of charge and the trial Judge is
required to record reasons only if he decides to discharge the accused (Kanti
Bhadra Shah v. State of W.B. (2000) 1 SCC 722 referred to).

20. It is also well settled that the inherent powers, under Section 482 of the
Code, are to be exercised ex debito justitiae to prevent abuse of the process of
Court but not to stifle a legitimate prosecution, when the issue involved, whether
factual orlegal, can not be decided without sufficient material. ’

21.  Forthesereasons, neither the ordertaking cognizance nor the order framing
charge deserves any interference.

22. The petitions as well as the revisions, therefore, stand dismissed. However,
nothing contained herein shall be construed as any expression of opinion on the
merits of the case. It shall still be open to the petitioners to raise all such pleas as
are available under law. :

23. A copy of this order be placed on records of the connected petitions.
Record of the Court below be returned forthwith.

Petition dismissed,




