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Hon'ble Shri Justice R.V. Raveendran, Judge, Supreme
Court of India, releases First Volume of 50 years' Digest of ILR
M.P. Series in the august gathering of Hon'ble Judges of M.P.
High Court on 22-01-2011, at Jaal Sabhagar, Indore.

Hon'ble Shri Justice S.R. Alam, Chief Justice of Madhya
Pradesh High Court, Hon,ble Shri Justice K.K. Lahoti,
Administrative Judge of Madhya Pradesh High Court, Jabalpur
and Hon'ble Shri Justice S.S. Kemkar, Administrative Judge of
Indore Bench also graced the occasion. Shri Awdhesh Kumar
Shrivastava, Principal Registrar (ILR) and Shri D.K. Mishra,
Assistant Editor (ILR) are also seen present on this

auspicious occasion.




His Lordship Honble Shri Justice R.V. Raveendran,
expressed his views as under:-
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"With Best wishes & Compliments for a wonderful effort.”

Hon'ble Shri Justice S.R. Alam, Chief Justice of Madhya

Pradesh High Court, expressed his views as under :-
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"| appreciate the work undertaken by the ILR Committee”



APPOINTMENT TO THE MADHYA PRADESH HIGH COURT

We congratulate Shri Giriraj Das
Saxena on his appointment as Judge of
the High Court of Madhya Pradesh. Shri
Giriraj Das Saxena took oath of the High
Office on 03-01-2011. ‘

Justice Giriraj Das Saxena

Born on April 02, 1952 at Mandsaur in Advocate Family of Shri.
Babu Bachchan Lalji Saxena, renowned Advocate of his time.
Completed schooling and collegiate education at Mandsaur. Passed
B.A. Degree in the year1970 from Government Post Graduate
College, Mandsaur. Obtained LLB Degree from Jawahar Lal Nehru
Law College, Mandsaur. Joined Bar on November 19, 1973 and started
practice on Civil side at Mandsaur. Joined Judicial Service as Civil
Judge Class-II on 18-08-1979 and worked at Ratlam. Promoted as
Civil Judge Class-I on April 13, 1987 and worked as Chief Judicial
Magistrate Jhabua & Indore. Was promoted to Higher Judicial Service
on March 03, 1992 and worked as ADJ at Alirajpur, Gwalior, & Bhopal.
Was granted Selection grade on May 08, 1999 and as Special Judge
S.C./S.T. (Prevention of Atrocities) Act was posted at Bhopal, Shahdol,
and Sehore. Was granted Super Time'Scale on February 26, 2006.
Worked as District Judge Narsinghpur, Dewas and as District Judge
(Inspection & Vigilance) Indore. Was working as District & Sessions
Judge, Dhar, before elevation.

Elevated as Additional Judge of the High Court of Madhya Pradesh
on 03.01.2011.

We wish Shri Justice Giriraj Das Saxena, a successful tenure
on the Bench:



APPOINTMENT TO THE MADHYA PRADESH HIGH COURT

We congratulate Shri Tarun Kumar
Kaushal on his appointment as Judge of
the High Court of Madhya Pradesh. Shri
‘ Tarun Kumar Kaushal took oath of the
High Office on 03.01.2011.

Justice Tarun Kumar Kaushal

Born on Sept. 08, 1953 in Bombay. Son of Late Shri Uddhav Kumar
Kaushal, Gwalior based poet and Freedom Fighter. Completed High
School in the year 1968 from DAV Gwalior, B.Sc. in the year 1974 from
Govt. Science College, Gwalior and LLB in the year 1977 from Madhav
College, Gwalior. Won awards in debate and Moot Court competitions.
Started practice in criminal side in High Court, in the year 1978. Joined
Judical Service on 20.08.1979. Worked as Civil Judge Class II at Bhind,
Morena, Sardarpur and Sanwer and was confirmed as Civil Judge in the
year 1983. Was posted as Civil Judge Class-I at Ujjain in the year 1987
and as ACJM at Indore in the year 1990. Worked as ADJ at Dhar,
Mandleshwar and Khargone from the year 1992 to 1999. Confirmed as
District Judge in Higher Judicial Services on 04-10-1997. Granted
Selection Grade Scale on 08-05-1999. Worked as President, Distt.
Consumer Forum, Guna, in the year 1999, and as Addl. Welfare
Commissioner, Bhopal Gas victims, Bhopal from the year 2000 to 2005.
Was posted as Distt. & Sessions Judge Khandwa in the year 2005. Was
granted Super Time Scale on 26-02-2006.

Worked in the Madhya Pradesh High Court Registry at main seat
Jabalpur, from the year 2007 in various capacities, as O.S.D., as Principal
Registrar (Inspection & Vigilance) and was working as Registrar General
of the High Court of M.P. before elevation.

Elevated as Additional Judge of the High Court of Madhya Pradesh
on 03.01.2011. : :

We wish Shri Justice Tarun Kumar Kaushal, a successful
tenure on the Bench.
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OVATION TO NEW JUDGES

Shri Kumaresh Pathak, Dy. Advecate General of M. P,
while felicitating the new Judges, said :—

While extending Your Lordships a very hearty welcome it gives me
immense pleasure that today we are getting two new judges, Hon’ble
Shri Justice Giriraj Das Saxena and Hon’ble Shri Justice Tarun Kumar
Kaushal. :

Both the new judges Hon’ble Shri Justice Giriraj Das Saxena and
Hon’ble Shri Justice Tarun Xumar Kaushal who are adorning the office
today hail from the lower judiciary and they have deep sense of
administration and delivery of justice.

My Lord Hon’ble Shri Justice Giriraj Das Saxena was born on 2/4/
1952 and after his schooling he acquired Bachelor Degree in Arts and
thereafter Law. He joined as Civil Judge Class II in the year 1979 and was
confirmed as such w.e.f. 29/4/1983. My Lord Hon’ble Shri Justice Giriraj
Das Saxena was promoted as Distt. And Sessions Judge w.e.f. 9/4/1997
and now today he is adorning the office as a Judge of this Hon’ble High
Court. During his tenure as a Judge in the Lower Judiciary he had been
appointed as Special Judge of Special Courts established under various
enactments.

My Lord Hon’ble Shri Justice. Tarun Kumar Kaushal was born on
8/9/1953 and after acquiring Bachelor Degree in Science he acquired the
degree of LLB and then joined as Civil Judge Class 1I in the year 1979
and was confirmed as Civil Judge w.e.f. 29/4/1983. My Lord Hon’ble
Shri Justice Tarun Kumar Kaushal was promoted as Distt. And Sessions
Judge w.e.f. 4/10/1997 and thus he is serving the judiciary since beginning.
During his tenure as a Judge in the Lower Judiciary he was also appointed
as Special Judge of Special Courts established under various enactments.

Both the new judges who are adoring the office of a Judge in this
Hon’ble Court have a long experience of administration of justice.
Particularly, Justice Tarun Kumar Kaushal is acquainted with the
administration of this High Court who prior to his being elevated as Judge
of this Hon’ble Court had been holdmg the office of Registrar General of
this Hon’ble High Court

Now, both these new judges are holding the responsibilities of

- deciding the fate and fortunes of litigants, and I feel that they will be

successful in their onerous task of dispensation of justice. With their deep



sense and commitment towards the judiciary as also with the sense of
realization of problems and sufferings of common man they will certainly
give due justice to the needy persons without any fear and favour.

My Lord, I being the Dy. Advocate General, representing the State
of MP, assure that the Law Officers of the State will extend their full
assistance in the discharge of your arduous duties.

1, on behalf of the Advocate General, State of Madhya Pradesh, Law
Officers and my own behalf welcome your Lordships and wish successful
tenure as Judges of this Hon’ble Court.

Heokeooe ok e A ok kK

Shri Anil Khare, President, M. P. High Court Bar Association,
Jabalpur, while felicitating the new Judges, said :—

I feel it to be my proud privilege when I stand here on behalf of the
prestigious M.P. High Court Bar Association to welcome My Lord Justice
Shri Giriraj Das Saxena and Hon’ble Justice Shri Tarun Kumar Kaushal
on their appointment as Additional Judges of this glorious High Court.

This is a time where a feeling of jubilation is surrounding My Lords.
Amidst this moment of joy and happiness, a conscious feeling of
responsibility and duty is also surrounding within the mind of My Lords.
The experience of My Lords with the judiciary is a long one but the new
assignment puts a challenge before My Lords to preserve and protect the
Constitution of India and the rule of law. It was 26th of November, 1949
that the Constituent Assembly deriving its power from the people of
independent India in their aggregate capacity of its sovereign unfolded
and delivered our Constitution. The Constitution reflects the will and
aspiration of-"We the People of India’.

I am conscious that the occasion I am addressing is the ovation of
My Lords which literary means enthusiastic display of appreciation from
an audience, but I feel it to be my duty that the expectation of the Bar
should also be put forth at this juncture. We feel that it is only the
independent judiciary which can protect our Constitution given by “We
the People’. To preserve the rule of law is also the'domain of judiciary.
Such a hope was expressed by Justice Sri Kania at the inaugural ceremony
of the Supreme Court of India on 28.01.1950 who said:- “We hope and
- trust that the Courts will maintain the high traditions of the judiciary and
perform its duties without fear and favour. If we succeed in doing so, we
shall contribute our share to the progress of our republic and render service
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to this country Wthh none else can render” The hope so expressed in
1950 is still to be achieved.

The reason why I say so is that never before was there a criticism of
thé judicial system in the manner as it is being done today. We see that the
judiciary has become more innovative on the one hand while on the other
hand it is under the clouts which is shaking the confidence of We the
People who gave this Constitution. The concept of the judicial
accountability is indicative of the fear and distrust prevallmg in the minds
of "We the People.’ : -

It is the expectation of the Bar that the judicial Institution is required
to wipe out the fear and distrust prevailing in the minds of the People.

I feel that it is not only the duty of the Bench alone to repose the-
shattered confidence of the public in the judicial institution, but it is also
the pious duty ofthe Barto stand together in restoring the faith and
belief in the judicial institution. It is the time when the Bench and the Bar
are required to understand the duties without exercising the Right of Might.

My Lord Justice Shri Giriraj Das Saxena and My Lord Justice Tarun
Kumar Kaushal have adorned the high office as Judge of this court.and
the Bar believes that My Lord fulfill the expectations in respect to the
appointment of Judges, as was expressed by the then Chief Justice of
India Shri R.C. Lahoti in his speech on the occasion of Law Day in 2004.
He expressed that, “the criteria for appointment of a Judge whether from
the Bar or from the service should be character, merit and 1ntegr1ty” He
also observed that, “the procedure for screening the .Tudges for
appointment must ensure that no WIONg person passes through the _
filter”. The Bar is hopeful that My Lords durlng their tenure as Judges of
this court would display their excellence, merit, character and 1ntegr1ty

It is said that -"Bar is the Judge of Judges" 1 may put it In a way that
the Bar is the best critique of the Bench .In order to be appnsed of the

- critical evaluation ,it is necessary that the relatlon between the Bench and

the Bar should be very healthy and strong, It i is the duty of the members
of the Bar to be prepared with their cases and vice-versa, it'is expected
that the Judge would give a patient hearing and would be hurnble towards

. the Bar. I think that the cordial relation between the Bench and Bar would

act as a catalyst in strengthening this institution. The out51de forces will
be afrald of lowering down the prestige and glory of the Indian Judicial
System. I believe that the Bar is a shield and a protector for the Bench
against unscrupulous forces.



On this occasion I expect that the junior lawyers would be encouraged

by My Lords so as to make them at ease when they appear to argue their
cases. :

I assure My Lords the Bar would extend all its cooperation in making
you discharge your duties. I also assure, My Lords that the Bar would always
stand as a live link between the expectations of the people and the Bench.

With these words I on behalf of Madhya Pradesh High Court Bar
Association and also on my behalf once again warmly welcome My Lord
Justice Shri Giriraj Das Saxena and My Lord Justice Shri Tarun Kumar
Kaushal and hope for abrightanda successful tenure with all the goodness
of the almighty to be showered upon them.

* ok ko okkkokk

Shri T. S. Ruprah, President, High Court Advocates' Bar
Association, Jabalpur, while felicitating the new Judges, said :—

I seem it to be my proud privilege to offer felicitatings to your
Lordships on your appointment as Judges of this High Court. We welcome
Hon’ble Shri Justice GIRIRAJ DAS SAXENA and Hon'ble Shri Justice
TARUN KUMAR KAUSHAL.

Perhaps it is for the first time that elevation to the Bench is being
made on the first working day of the New Year. It is indeed a good omen
to start the New Year 2011 with utmost enthusiasm, joy and happiness.

My Lords, today you join the select and distinguished group of jurists
and administrators, who have left their indelible mark on its institutional
culture. Your professional profiles are also truly remarkable and enviable
and make you eminently suitable for this high honour. Your appointment
is recognition of your juristic talent and qualities of head and heart. Your
all round experience is bound to help in successful and satisfying discharge
of your duties and obligations. Since the success of the judiciary and
judicial administration in the State is closely linked with your success in
this office, we wish and pray for your success.

My Lords, this Bar is known for its high traditions. It is full of
{llustrious seniors and energetic bright young members who are extremely
respectful and courteous. We the members of the Bar, have great
expectations from your Lordships. My Lords will bring to your task a
wealth of experience, the vast knowledge of law, an almost inexhaustible
fund of patience, tolerance and compassion and above all what lawyers always

appreciate in a Judge, unfailing courtesy, affection and regard to the Bar.
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. My Lords, the people of India are standing on a very critical point.
Every Government in India is involved in one or the other scam; the public
is being cheated; corruption has become the-order of the day; Image of
the Judiciary has also been eclipsed. It appears as if the Very system of
administration has been shaken. My Lords, it is the right time when we al]
who are concerned with the administration of justice should seriously
introspect rise to the occasion and help the system to function and maintain
the age old prestigious and impeccable status of the judiciary and
strengthen the faith of the public on the system.

My Lords, from the side of the Bat, with firm conviction we assure
your Lordships of our fullest co-operation in discharging your functions.

I, on behalf of all the members of the High Court Advocates
Bar Association and on my own behalf welcome Your Lordships to this
glorious institution and wish your Lordships a very brilliant and successful
tenure. '
o e 3 o ok ok ke ok ook

Shri Rameshwar Neekhra, Chairman, M. P, State Bar
Council, while felicitating the new Judges, said :—
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Shri Radhelal Gupta,.Assistant Solicitor General of India,
while felicitating the new Judges, said :—

Hon’ble Chief Justice in this New Year 2011 has given us the two
legal luminaries who are gracing the High Office of High Court as the
greeting of the New Year. These legal luminaries are Hon’ble Shri Justice
Giriraj Das Saxena and Hon’ble Shri Justice Tarun Kumar Kaushal. So
let me take the advantage of this occasion to extend the greetings of New
Year to entire Bench and Bar. May “I wish you all Happy New Year.”

Before introducing Your Lordship, 1 offer my heartiest welcome and
congratulate Your Lordship for adorning the High Office of Hon’ble Judge,
of High Court of MP. '
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I am thankful to Hon’ble Shri Justice S.Rafat Alam the Chief Justice
of High Court of MP and Hon’ble Judges of Collegium for recommending
such a worthy appointments.

This galaxy of judicial stall wards has entered in this province of
Justice Delivery in the year 1987 and 1979. These two legal luminaries
were successful in selection process and they never looked behind and
continued to proceed successfully to the present stage of elevation to the
highest peak of state judiciary.

My Lord Shri Giriraj Das Saxena

My Lord joined the judicial services as Civil Judge Class I in the year
1987 and since then in his service journey has graced various important
Offices in the Judiciary cf Madhya Pradesh. Apart from this My Lord has
been Special Judge for cases under SC/ ST at various district places of
the State. My Lord before gracing the high office of Hon’ble High Court
of MP has graced the Office of District and Session Judge. I am very
much hopeful that with the help of Your Lordships great experience and
wisdom; Your Lordship shall set mile stones in the history of judicial
administration of this great temple of Justice.

My Lord Tarun Kumar Kaushal

My Lord has joined the Judicial Services in the year 1979. With your
Lordships great knowledge, experience and deep knowledge of law your
Lordship has been promoted to various importarit Office of the Judiciary
of High Court like District Consumer Forum and Additional Welfare
Commissioner, Bhopal Gas victims and has also graced many important
Office of Judiciary of the State. Today, in the history of this Hon’ble High
Court once again a new chapter is about to begin, when two highly
experienced judges have adorned the oath of Hon’ble Judge.

I have strong reasons to believe that on account of their great
experience and wisdom not only there will be speedy disposal of the cases,
but besides this Judicial Administration will also improve as Hon’ble new
Judges have great knowledge about the various kinds of problems
prevailing at various district and tehsil headquarters of the state.

At last but not the least, I once again on behalf of Government of
India, law officers of the Central Government and my own behalf, ]
sincerely offer my whole hearted welcome to the noble temple of justice
and best wishes to My Lord Shri Giriraj Das Saxena and My Lord Shri

Tarun Kumar Kaushal.
dkFkkkkkokk



Shri S. C. Datt, President, Senior Advocates' Council, while
felicitating the new Judges, said :—

On behalf of the Senior Advocates' Councﬂ and on my own behalf]
welcome both of your lordshlps Shri Giriraj Das Saxena and Shri, Tarun
Kumar on your appointment as Judges of Madhya Pradesh High Court.

The legal work that you have done while being in the Subordinate
Judicial Services 1s completely different.

As High Court Judges your Lordships ought to have.a larger & wider
vision.

Your Lordship’s court should not remain as court of law but it ought
to be court of justice also.

We wish both of your lordship’s a happy, successful carrier.
REEERERRRR

Reply to Ovation by Hon'ble Mr. Justice Giriraj D53s Saxena :—

I congratulate for new year commenced the day before yesterday &
I wish a happy, prosperous, joyful, New Year to you all.

1 bow down before the lotus feet of the almighty Lord Krishna for
His divine blessings by conferring this august pious responsibility on me.

For a judicial officer ,elevation to the Bench of this Honourable Court
is perhaps the incarnation of his highest dream . This is an honour not to
me alone but to the services from which 1 have arisen.

I am grateful for kind words spoken about me , I am aware that I do
not well deserve the words of praise spoken about me , but I shall
endeavour to come up to them and justify the all sentiments expressed
about me.

I must express heartiest gratitude to My Lord Mr. Sayed Rafat Alam
Sb. Chief Justice of this court., and Honourable members of the Collegium
Honorable Shri. Justice Arun Kumarji Mishra Former Administrative
Judge, now Chief Justice High Court of Rajasthan and Honourable Shri.
Justice S. L .Kochar Sb. Former Judge of this court ,for considering me
for appointment to this august chair. I express my heartiest gratitude to
my lord and all Honourable Judges of this court for their blessings and
good wishes and having full confidence in me. I am especially grateful to
Honourable Shri. Justice H.S. Kapadia Sahib Chief Justice of India and
Honourable Members of the Collegium and Judges of Supreme Court. I
am thankfull to all Honourable Judges of Supreme Court and Judges of



Al

this Honourable court and all my District Judges under whom I worked
for their able guidance and I could develop my legal acumen .

1 am thankful to my senior Shri.U.N. Bhachawat who was elevated
to this Honourable Court, and Shri. M. L. Bhachawat Sahib of Mandsaur.
1 also thanks to all Senior Members of District Bar Association Mandsaur
to set up my earlier carrier. '

I must pay homage to my Grand father Late Shri. Babu Bachchan
Lalji Vakil of Mandsaur who was a very renowned and respected Advocate
of his time . He was a man of principles of truth, simplicity and hard
work. I was brought up by my Grand Father. It is my pious duty to pay
the homage to my respected father Shri. Vallabh Das Saxena who left me
in my infant age. In my early age I was brought up by mother ,an idol of
simplicity and principles of religious ethics. She was my first teacher of
my life. I must hearty pay respect to her. The values nurtured by my
grand Parents, my mother and my teachers have throughout remained
the strength of my life and I pray the Almighty to give me courage to
fulfill the dreams of my Grand father and mother. '

I must pay humble tribute to my ancestors. I also pay my respect to
my maternal uncle Shri. N. B. S. Moriya my father-in Law Shri A. P.
Muwar, I remember all my teachers who developed quality of high human
values and hard working in me. I also thanks for good wished to my all
brothers, sisters, brother-in laws. I extend my thanks to my wife Smt.
Sangeeta Saxena , by her luck and cooperation, help, wishes and prayers
for me that I could achieve this position. I am also thankfull to my
daughters Smt. Padmaja & Smt Tarnija ,my sons in-law, Shri. Umang &
Shri. Sudhir Nigam and my son Padmnabh and Mrs. Reena .

I express my humble gratitude to my learned colleagues brother judges
and members of Registry who are my well wishers and worked with me
and extended their fullest co-operation in discharging judicial duties.' I
am also thankful to all subordinate staff those co-operated me a lot in
discharging my judicial capacity.

What I have achieved from my service career might be a matter of
satisfaction for me at this moment, but now I feel that Your Lordship had
administered the pious oath under Constitution , within the limits there is
something more to be achieved . With the co-operation of the Honorable
members of Bar, and having good learning with the association of all my



senior Brothers, I would fully justify the confidence reposed in me by My
Lord the Chief Justice. '

1 extremely thanks to ail those personalities and persons who
extended their blessings and well wishes to me. I am again thankful to all
those well wishers who have came here to bless me by attending this
graceful function .- '

"JAI HIND"

ook ok ok R X %

" Reply to Ovation by Hon'ble Mr. Justice T. K. Kaushal :—

First of all I take this opportunity to express my deep and sincere
gratitude and thanks to respected Speakers, who blessed and enriched me
with their nice thoughts and kind words. I will try my level best to live
upto the expressions and expectations of the House. Co

Almighty God has showered his blessings and grace on me so this
day has come in my life. I pray to Almighty God to continue to have your
such support and co-operation in future also.

Let me say something more about me. My father late Shri Uddhav
Kumar Kaushal, a Poet and Freedom Fighter, who was symbol of smile
and simplicity personified. His lyrics have alwaysbeen source of inspiration
for me to go ahead straight forward like his song from film “HUMLOG”-
“Gaye Chala ja ek din thera bhi jamana aayega” and “Satyameva Jayate
aage badho Kahte” sung by Lata Mangeshkar in 1971 in Ramleela Maidaan
on Bangladesh Victory occasion. My mother late Smt. Tara Kaushal was
strong supporter of my father in freedom movement. My father left me in
1984 and my mother left me alone for heavenly abode in 2007. I salute
their divine presence here today. -

It was a conspiracy of events which placed me leaving film direction
course in Pune Film Institute mid-way to join LL.B. Classes at Gwalior
and simultaneously join the office of prestigious and famous Advocate
Shri J.P. Gupta in the year 1974. I worked and: practiced in the High
Court under the able guidance and company of, Hon. Shri Justice Rajeev
Gupta in 1978-1979. I learnt there what a lawyer should be.

On 20th August, 1979, I joined the services as Civil Judge, Class-II
in Bhind. Hon. Shri Justice W.A. Shah imparted the training, there I learnt
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what a Judicial Officer should be. I remember my posting of Morena,
Sardarpur, Sanwer, Ujjain, Indore, Dhar, Mandleshwar, Khargone,
Guna, Bhopal, Khandwa and Jabalpur. I enjoyed posting at Ujjain from
1987 to. 1990 for disposal of Food Adulteration cases and for kind
support and guidance of Hon’ble Shri Justice V.K. Agrawal the then
District Judge, Ujjain and posting of Indore from 1990 to 1992 for
disposal of cases of Income Tax, Central Excise and cases relating to
Economic Offences. These gave me great job satisfaction,

In the year 2000-2005, T worked as Additional Registrar, Bhopal
Gas Victim particularly for disbursement of pro-rata compensation of
Rs.1500 crores amongst six lacs Gas victims within a time frame. The
action plan was approved and monitored by the Apex Court. Whole work
was completed under the control and guidance of Hon. Shri Justice Deepak
Verma, Judge, Supreme Court of India the then Welfare Commissioner,
Bhopal Gas Victims.

Before completing my two years’ tenure as District Judge, Khandwa,
I found an opportunity to work in the Registry at Main Seat J abalpur
March 2007 onwards in various capacities as 0.S.D., Registrar (Vigilance)
and also enjoyed the working of Examination Cell. The then Hon’ble the
Chief Justice, Hon. Shri A.K. Patnaik, Judge, Supreme Court of India,
had provided me lot of o portunity to work in various capacities with His
Lordship. :

Hon’ble the Chief Justice Shri Syed Rafat Alam Saheb is the main
Architect of this historical moment of my life. His Lordship has appointed
me as Registrar General of this High Court on 1.3.2010.Today i.e on
3.1.2010, His Lordship has administered Oath of Judgeship. I am fortunate
to have such guidance, support and protection on me. It is equally
important to mention the contribution of Hon’ble Shri Justice Arun Mishra,
Chief Justice of Rajasthan High Court and Hon’ble Shri Justice S.L.Kochar
as their assessment of me has proved fruitful today.

Collegium of Hon’ble the Supreme Court has found me worth, itisa
matter of great satisfaction and pride. '

I am obliged and happy seeing the presence of my respected and
dear friends and relatives, father-in-law, brother, sister-in-law, parents-
in-laws of my daughters, who have come all the way from long distances
like Dubai, Delhi, Gwalior, Indore, Bangalore and so many various places.



Without their presence, this occasion would not have such shine and (43
importance for me.

[ availed different positions in the Registry, but one thing always
remained common that is constant love, support and co-operation of my
Registry Officers and Court officials. They all deserve a share in thoughts
that has been expressed by the audience appreciating my work and
personality.

To become successful father of daughters TARANG and TRIPTI, L
son VISHWAS and father-in-law of SIDDHARTH and SUDHANSHU, I
consider it.a result of extreme hard work and dedication of my wife Lata.
She indeed has a clear dream, great vision and strong intuition power in
her. My wife and children have always supported me to shape each
other’s career and even they afforded to live ten/cleven years separate
from me. This is indeed a great sacrifice. ’

»

1 am aware of my limitations, but I know my priorities and attitude
also. My motto would be as usual, punctuality and: transparency in
my life, speed and accuracy in work satisfying the criteria of quality and
quantity both. Profession and the society has given me everything
irrespective of my potential and capacity but this is the time for me to
give it back to the Society and Mera samay surt hota hai ab.

* Baleia Inyf L1 Firct)

“Jai Hind”
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NOTES OF CASES SECTION

Short Note (DB)’
. M2D) .
Before Mr. S.R. Alam, Chief Justice & Myr. Justice Alok Aradhe

W.P. No.1574/2008 (Jabalpur) decided on 29 September 2010

AJAY DUBEY _ ) . Petitioner
Vs. - :
STATE OF M.P. & ors. ... Respondents

A.  Environment (Protection) Rules, 1986, Rule 5(3), Minor
Mineral Rules, M.P. 1996, Rule 49 - The notification u/R 5(3) of
Environment (Protection) Rules, 1986 is not an enactment within
the meaning of S. 24(1) of the Environment (Protection) Act, 1986
and, thercfore, it cannot have overrldmg etfect on Rule 49 of the
M.P. Mmor Mineral Rules, 1996."

# gy (weeror) e 1986, frae s(3), wlor w@fror fraw, 4y

1996, a7 49 — yafawer (Wewr) fraw, 1986 3 Fraw s(3) & (g

aiftrga, gafawer (meEon) A, 1986 &1 =T 24(1) 3 seri=ava
aferfrrafifa =Y @ aty sufav ag wn. o wfis e, 1996 & frad 49
X AEYRIEY 9919 el 7@ gad! |

B.  Environment (Protection) Rules, 1986, Rule 5(3), Minor

Mineral Rules, M.P. 1996, Rule 49 - Provisions of Environmental

Impact Assessment (EIA) notification dated 14.09.2006 issued by
Central Government in ‘exercise of powers u/R 5(3)(a) of the
Environment (Protection) Rules, 1986 do not apply to quarrying
operations of sand and 'Bajri' in view of Rule 49(1) of M.P. Minor
Mineral Rules, 1996 - Consequently, no prior environmental clearance
is required to be obtained in respect of quarrying of sand and 'Bajri'.

& galavur (weevr) e 1986, A7 5(3), wler @fver (747
1996, Prznr 49 — D=NY GBI T quiaver (Wxeror) fud, 1986 @ fam
5(3)(v) & Tl wIRpAY @ waly & Wil yrfavor gareme Yeaisd (FArY)
AU T 14.09.2006 © UG, A.59. Mo WH e, 1096 & Fram
49(1) &1 gfteTa v@d gU ¥4 @ g9 &) W Faren 31 ang a8 giar
— YRVITRE®Y, ¥4 79 9o} &1 @ard f5ar @ g9a 4 &1¢ qd gafaw
yaTufy afrar e sravaw HEY 2 :
The Order of the Court was delivered by
S.R. Aram, CHIEF JUSTICE. . .



NOTES OF CASES SECTION

Cases referred :

AIR 1997 SC 811, (2004) 12 SCC 118, AIR 1966 SC 1676, (2004) -

13 SCC 83, (2009) 6 SCC 142, (2008) 9 SCC 763. AIR 1966 SC 828,
AIR 1982 SC 882, (1984) 4 SCC 27.

Siddharth Gupta, for the petitioner. .
Naman Nagrath, Addl.A.G., for the respondent Nos.1, 2,3, 6,8 & 9.
Ashish Shroti, for the respondent No.4.
Sushrut Dharmadhikari, for the respondent Nos.5 & 10.

Short Note (DB)

*(22)
Before Mr. S.R. Alam, Chief Justice & Mr. Justice Alok Aradhe

W.P. No.10789/2009 (Jabalpur) decided on 14 October, 2010

ALL INDIA BANK OFFICERS' ASSOCIATION & ors. ... Petitioners
Vs. -
STATE BANK OF INDIA & ors. ... Respondents

A.  Public Interest Litigation - Neither any fact has been
pleaded nor any material has been brought in support thereof to show
that any legal rights of public in general are being affected or any
pecuniary loss or any loss is going to be caused to the public at large
- Writ petition cannot be treated as Public Interest Litigation.

F alHRd gig — a8 swid @ fad 5w Sar &1 S8
faftre aiftre yaTfad &1 8T @ 42097 o9 9 W1 Hiy ARfE w1y ar
e 'ty w1 819 grelt @, 9 @ foefY wew &t afiawa foar 74 v =
& vue gaefa 7+ A uRga 37 TN — Re wfaer o atwfya =
& AT S 9Edl |

B. Constitution, Articie 226 - Vires - Challenged as to a
provision - Held - In absence of any foundation in the pleadings with
regard to the provision, vires of the provision cannot be examined.

@ W, T 226 — wfvwar — fee 9uEy @ R A gAd
— e RT — Susy @ gau 7 affrggaly 4 fodfy amemr @ e /
IULEl BT ITRHAT T & €Y fodar &1 FHdar i

C. Stﬁte Bank of India Act (23 of 1955}, Section 35(13) - State
Bank of Indore is a banking institution within the meaning of S.
35(13).

)
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T A7 T FF Iy (19:  #T 23), &IVT 35(13) — ART
35(13) @ a1l A w2 9% aTw g=-iv yw T gwan & |

D.  Constitution, Article 226, State Bank of India Act, 19535,
Sections 35(1) & 35(2) - Petition challenging acquisition of State Bank
of Indore by State Bank of India - Held - Procedure u/s 35(1) & 35(2)
of State Bank of India Act, 1955 has been followed - Acquisition order
u/s 35(2) of the Act, 1955 has been issued by Central Government
and majority of share holders, officers, employees of State Bank of
Indore have not agitated any grievance before Grievance Redressal
Forum - Petition dismissed.

¥ Wegr Jqz8§ 226, Adly wee §& Ifrfvag, 1955, gy
35(1) 7 35(2) — ARAG We ¥ R €e §¢ AP g<IV & auiq &I
At <19 arell wfasr — e Ry — wwvdia Re 39 aftfam a1
o7 35(1) T 35(2) B =i wipUT w1 yrers fomaT AT | — Afrfram, 1955
BT €T 35(2) P A d AWF ALY BT DB gRT o fopay war @
qT T &F &% 3=IX & Afrwrer srweafRal, aftreal, sd=iar 2
Rrerad ARy 79 @ wHe $1d e rwga T8 @ @ - aifaer
et | - )

The Order of the Court was delivered by

S.R. ALAM, CHIEF JUSTICE.

Cases referred :

AIR 1982 SC 149, (2007) 7 SCC 552, AIR 1991 SC 1040, AIR
1968 SC 1413, (2009) 5 SCC 342, (2008) 13 SCC 15, (2004) 4 SCC 311,
1980 Suppl. SCC 574, AIR 1995 SC 470, (2006) 12 SCC 360, (2002) 2
SCC 333, (2009) 5 SCC 515, (2007) 10 SCC 684, AIR 1999 SC 393,
(2002) 4 SCC 34, (2010) 3 SCC 402.

Ashok Lalwani, for the petitioners.

R.N. Singh with Ashish Shroti, for the respondent No.1.

Rohit Arya & S.K. Rao with Sanjay Lal & Sanjeev Chaturvedi, for
the respondent No.2.



NOTES OF CASES SECTION™

Short Note (DB)
*(23) ’
Before Mr. Justice Rakesh Saksena & Mv. Justice M.A. Siddiqui
W.P. No.2431/2010 (Jabalpur) decided on 4 October, 2010

DEV VRAT MISHRA ... Petitioner
" Vs.
STATE OF M.P. & anr. "... Respondents

A.  Criminal Procedure Code, 1973 (2 of 1974), Sections 91 &
482 - Additional documents - High Court in exercise of power u/s 482
can consider material produced on behalf of accused to arrive at a
decision whether the charge as framed could be maintained or not.

F  GUS FiHIT Oiedl, 1973 (1974 &7 2), £INTY 91 § 482 — 3ifavw
FedTdor — Sog FOTaTad, 39 i w gga @ fay £ ar fadia ey
HTH TE ST GBS T qeraT AdY, €% 482 B A~ whwal » uAA A
afrgad 31 v ¥ uELd g ) faun s gear 2 |

B.  Criminal Procedure Code, 1973 (2 of 1974), Section 482 -

Additional documents - Quashing of FIR and investigation - Charge
" sheet yet to be filed - Documents filed by accused cannot be
considered.

@ Tve givar "Rar 1973 (1974 BT 2), €T 482 — IJfaRw
TedTd T — U ATE.TY. 1 = wvr &7 FfrersT ~ Y uF S+ e
- frar T @ — AfrgEd gRT Aegd R T Twnds W fraw w9 fea
SIT wHar | '

C. Criminal Procedure Code, 1973 (2 of 1974), Section 154,
Lokayukt Evam Up-Lokayukt Adhiniyam, M.P. 1981 - Limitation - FIR
registered after expiry of 5 years from the date of offence - S.P.E. is
not powerless to register the FIR and proceed with investigation -
Lokayukt or Up-Lokayukt are not debarred to refer the matter to
S.P.E. for verification merely because of the lapse of 5 years from the
~ date of offence.

T Uy §ipar Rl 1973 (1974 BT 2), €IIXT 154, el @1H VT
FT—FlwIg s AT, 9.9, 1981 — TR¥WPIT — UH.AT3 3R, AURTEN &Y
T ¥ 5 a9 4 o @ g g B T — faeiy gfaw e v,
AR, T B IR REr B B g qUER w17 @ forg srered 7€ € -
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argerer B qrE 9 5 g g W aw @ @ THTYH AT Su-AT B
AT B ﬁfqmﬁmﬁrgmwnwﬁ frfdse & @ fog faafsfa
& B W |

D.  Prevention of Corruption Act (49 of 1988), Section 13(1)(d)
- Misuse of office by public servant - Allegation that applicant by
misusing his position as Dy.8.P., S.P.E., undervalued the house and
constructed area of the house was not correctly shown in map and
sale deed ~ The sale deed was undervalued causing loss of Rs. 29,434/
- by paying lIess stamp duty - Held - Applicant was not posted as
Dy.S.P.E., 'S.P.E. at the time of registration of sale deed - Merely
because the property is undervalued and vendor or vendee is public
servant, he cannot be prosecuted u/s 13(1)(d) of Act - It cannot be
concluded that-applicants abused their positions as-public servants
to obtain the pecuniary advantage. '

g gsergre faareer gfefraa (1988 & 49), eer 13(1)(81) — @@

#aw grer y§ @7 geuulT — ARy fH andEw A sv gfww sehas, Rty
g T & SU 4 AU g BT gOUATT $XD ASB1 B YT JATHA

fu1 Wi "ae g9 fawa fads ¥ gem@ &1 Ao 83 9f! w0 @ 98
ey T - famy fadw wr Sga qeatsa fear mar fRawd «9 werg
I[od WA 814 @ 20,434 /— BUA @ wf $1ia g¥ — s —
ATAEH ﬁﬂa‘a fadte & INTIeT & wwa 9u yfaw asfes, faedy gfay
AU & w9 H Uewel g1 o — A7 g9fay 6 w=ufa &1 =47 qearsq
fFar T wen RMA derar BM Wle daw L, I afrfraw @ e
13(1)(3) & swwia afyAifaa 9@ fHar o1 9ear — a8 Frsed ad
fraren w1 wear & ardge o A anfife W g w3 @ fag Ad daw
@ ®U W AT 9g & geIAI T fHan|

The Order of ‘the Court was delivered by
RAKESH SAKSENA, J.

Cases referred : )
(2004) 1 SCC 691, (1992) 3 SCC 317, AIR 2005 SC 359, (2008) .
14 SCC 1, (1997) 9 SCC 477, (2003) 9 SCC 700, AIR 1992 SC 604. '

Anil Khare with Namrata Kesharwani, for the petltloncr
Aditya Adhikari, for the respondent.
Kishore Shrivastava with Kapil Jain, for the intervenor.
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Short Note (DB}
*(24)
Before Mr. Justice Abhay M. Naik & Mr. Justice Anil Sharma
W.P. N0.464/2010 (Gwalior) decided on 24 September, 2010

GULZARILAL JAIN ... Petitioner
Vs.
RAVIKANT SHIRKE ... Respondent

A.  Civil Procedure Code (5 of 1908), Order 8§ Rule 1 - Written
statement - Case fixed for filing of written statement - Defendant absent
upto 4 p.m. when ex parte proceedings were drawn - Later on defendant
filing written statement and counter claim on the same day - Trial Court
was justified in taking the same on record - Insertion of a sentence in
order sheet about closure of defendant's right to submit written statement
without initials of presiding judge is inconsequential.

& Ryfder glfar afear (1908 &1 5), FReTr 8 (77 1 — foaf&a
o7 — AT fafad $eM v &1 & fay g — gfard 99 4 a4
% AURLT 61 99 TFuE sraare! deeg & 7 — 9re 7 gfeard
A St &7 fafem sem e ufisrar awga fear — faarRor =grarad g™
I9 Affete R faar w1 AT — are ¥ ufyer A derli= =raEfe
a%mmfﬁmqﬁm?ﬁﬁfaﬁaﬁmamquma%aWaﬁﬂmﬁa
® e ¥ qradg IS HE@eld B |

B.  Civil Procedure Code (5 of 1908), Order 8 Rule 64 - Counter
claim - Defendant filing counter claim for eviction against plaintiff
as well as against co-defendant - Such counter claim is maintainable
- Counter claim solely against co-defendant is not maintainable.

- & Ffaa afrar qifzar (1908 &7 5), IS 8 Frar 6% — gfyerar
— gfrarEY g ar€l dun we—ufErdl @ v dgwe a1 wlagrEr iy — ¢
nfirgrar giwvfig @ — d9d we—viaard) @ fAvg sfvgrar qrsofig 76 2 |

The Order of the Court was delivered by
ABHAY M. NaIk, J.

Cases referred :

(2003) 7 'SC 350, 1982 MPWN SN 62, 1981(I1) MPWN 231,
2009(3) MPLJ 239, AIR 2007 SC 10.

Mohan Babu Mangal, for the petitioner.

Deepak Khot, for the respondent.
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Short Note
*25) _ :
Before Mr. Justice Abhay M. Naik
C R. N0.147/2009 (Gwallor) decided on 6 September, 2010

HARISHANKAR ARORA & anr. . ... Applicant
Vs. . .
SMT. VEDBATI & ors. < - . ... Non-applicant

A. © Cuivil Procedure Code (5 of-1908), Order 32 Rule 3 - Next
friend - Court is guardian of minor and is obliged to take care of
minor's interest - Next friend remaining persistently absent - Court
not to dismiss the suit in default, but may appoint another next friend
te protect minor’'s interest.

2 %am GIear (1908 &7 5), 1391 32 Fram 3 — T A -

—WWHWWH?WE’HWW$%HWWHW€Q

© AT } — AR Ay aR—aR uReId e — AT $ afimy ¥ e

enfyw 98 s Arfey, afew saas @ i%a$‘\=r\facrura§ fﬁqiwm

"ﬁiﬁﬂﬁmmé‘l

B. Civil Procedure Code (5 of 1908), Order 9 Rule 9 -

Restoration of suit - Suit dismissed due to gross- -negligence of next )

friend of minor - Sult liable to be restored.

& f?ﬁ%am%fwm%m(maa BT 5), FIRIT 9 AT 9 — TT BT

FT-EITYT — m$aﬁﬁaaﬁtﬁ?aﬂm$waﬁuﬁi’w qE -

gﬂ@m%ﬁm zﬁm%‘l

Cases referred :
AIR 1957 AP 293 1961 MPL.T SN (6), AIR 1954 Bombay 214, AIR

1971 P&H 462, AIR 1960 Kerala 367.

N.K. Gupta, for the applicant.
VK. Bhardwaj w1th Anand Bhardwa], for the Non- appl1cant Nos 1
&2. . . :
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Short Note (DB)
*(26)
Before Mr. Justice R.C. Mishra & Mrs. Jusnce Vimla Jain
Cr.A. No.1539/1995 (Jabalpur) decided on 13 October, 2010

“JIYALAL - _ ' ... Appellant
Vs. _ :
STATE OF M.P. ' ... Respondent

A.  Prevention of Corruption Act (49-0f 1988), Section 13(1)(d)
&-20 - Presumption - Appellant not made any demand of illegal
gratification - Money found in possession of appellant - Premise to
be established for arriving at presumption is that public servant had
obtained or accepted any illegal gratification - No scientific test
process was adopted to prove that appellant handled the currency
notes in question - Defence that currency notes were kept in the pocket
~ of his shirt hanging on a peg without his knowledge more probable -
Appellant liable to be acquitted.

#  geTFIv [Fqreer AT (1988 #T 49). €TV 13(1)(Sh) @ 20 —

gygrer — afiareff 3 sy gRatsor @Y S g T @ — adftenaff &
Peel ¥ o UTAT AT — SUERTT R 9gEH & g aw e renfum fear
ST 2 Fp e dae | 1T ady oAl s sl Wier fear o
— 48 gifyd &9 @ fov &1 dhe g uhear @ araemelt Th R
afrareff § gy Atel &) e @ gEGST of — ¥T 999 B AT I W
FeH IUE! 7 A 9 ¥ S v @ e v M, sifas g 2
— arfyarreff Srwaw fed w4 AT

B. Prevention_of Corruption Act (49 of 1’988), Section 19 -
Sanction - Competent Authority - Executive Magistrate who accorded -

sanction was not competent to remove the appellant from service -
Such defective sanction had certainly resulted in failure of justice.

@ gsergrv Frareer Jfifray (1988 BT 49), €T 19 — T -
w&aF gifrer! — sriures ahre @ s Aot werr @7 anfreneff +1 Qar
§ orw ax @ g wer T om — O el A9 % aRmrraEsy
iy & =g @Y fawear g8 o

The Judgment of the Court was delivered by
"R.C. MisHRra, J. .

-
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Cases referred :
AIR 2010 SC 1451, (1976) 1 SCC 145, (2007) 11 SC 273.
Amit Dubey, for the appellant.
Ashok Chourasiya, G.A., for the respondent/State. -
Short Note
*(27)
Before Mr. Justice U.C. Maheshwari
“S.A. No.350/2010 (Jabalpur) decided on 15 September, 2010

LAKHANLAL GUPTA ... Appellant
Vs. o ' ) :
NEMCHAND JAIN ... Respondent

A.  Accommodation Control Act, M.P. (41 of 1961), Section
12(1)(f) - Bona fide requirement - Experience - Even in absence of
any experience, the landlord and his family members may be entitled
to get the decree on the ground of bona fide requirement for opemng
new business.

& R f%r?farvr Aferfrga, 7.4, (1961 aﬂ'a) ETIRT 12(1)(v%) —
AT HTTRAFG — F797 — fodl gHa S ywra A oft @l ger
IS IRAR $ VIR TAT FTAAR wiad 3 fa¢ aRalys aasasd @
mﬂwwféﬁrﬁumaﬂﬁﬁﬁaﬂﬁm?l '

B.  Accommodation Control Act, M.P. (41 of 1961), Section
12(1)(f) - Inconsistency in legal notice and plaint - Prior notice of
. alleged necessity of accommodation is not requirement of law - Merely
on account of some inconsistencies in notice and pleadings of plaint,
the alleged need of landlord could not be discarded.

o T Faavr gferfags, 7.3, (1961 #71 41), ser 12(1)(@»‘) -
Rfér# yar va s areya 3 srafy — mrmaﬁmﬁmanammq\a‘
AT o= ARy Y andem 7@ @ — qAwr o sy Uy @ sftgEat ¥ wma
mwwvﬁﬁw&wﬁ?aﬁmﬁwaﬁmﬂﬁﬁﬁmm
AT |

‘ C.  Accommodation’ Control Act, M.P._ (41 of 1961), Section

12()(#), Civil Procedure Code, 1908, Section 100.- Second Appeal -
Substantial question of law - Bona fide requirement - Bona fide
requirement based on appreciation of évidence being ﬁndmgs of fact,

." does not give rise to any substantial question of law.
; .
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T werrT Fragor aferfray, 54 (1961 &T 41), €T 12(1)(0%),
Rifaer afarar GfFar, 1908, €7 100 — [FdT sidier — f3fer & arearT qe7
— F7vIIF FITEAFEAT — WIEW & AeATH X TR e (A ATaeaHan
© de 3 fread i @ faftr 1 1Y wRarT 93§ S T6 B |
Cases referred :

AIR 1983 MP 144, 1983 MPRCJ (Note) 84, (1995) 6 SCC 580,
2006(11) MPLJ 484, AIR 1999 SC 2213.

R.P. Agrawal with Abhijeet Dave, for the appellant.
P.S. Das with Sonal Das, for the respondent.
Short Note (DB)
5(28)
Before Mr. Justice Arun Mishra & Mrs. Justice Sushma Shrivastava
W.P. No.8670/2007 (Jabalpur) decided on 20 August, 2010

LILASONS BREWERIES LTD. (M/S.) & ors: ... Petitioners
Vs. -
STATE OF M.P. & ors. ... Respondents

A.  Value Added Tax Act, M.P. (20 of 2002), Sections 2(z) & 5 -
 Turnover and incidence of tax - Turnover u/s 5 has to be work out as
per Section 2(z) of Act.

& Yo aftfa & A, 7 (2002 7 20), GV 2(0€) T 5 —
-G 3BT YT F FT WY — O/ 5B A=aia g fam) @Y e et
B aRT 2(W8) B ATER SEN g

B.  Entry Tax Act, M.P (52 0f 1976), Sections 3, 3-B & 14-Incidence
of taxation - Section 3 of Act is charging provision - Words used in later
part of Section 3(1) that such tax shall be paid by every dealer who is
liable to pay tax under VAT Act, is only for identifying the person who is
liable to pay entry tax - Ss. 3-B & 14 are machinery provisions.

. @ F3E P AR A (1976 BT 52), STV 3, 31 T 14 — H BT AR
- =~ affrE 9 S0 3 U9 AR SuEY @ — 9R7 3(1) © gE W 4 wYT e &

A TR T PR TS AR A 5 de aftfyan & aeaefa e g 2 el

2 D g A R, dad 99 i & affwE s @ fod 2 o @ e @
AT B D g <l @ — oy 3l ¢F 14 TA-SUEE © |

C. Interpretation of Statutes - Taxing statute - Tax - Four
ingredients - (1) Nature which prescribes the taxable event attracting

L]
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the levy, (2) Person on whom the levy is imposed and who is obliged
to pay the tax, (3) Rate at which the tax is imposed, (4) Measure or
value to which rate will be applied for computing the tax liability. -

_ T Al @B FAFT = s ST —~ BV — g gged — (1)
g, i AR aTERiY YR At d) Aty Refy fafew st @ (2)
wfem, o ox ARTTOT S € d=I @ FY A e @ R e @ (3)
¥, foret SYRTYeT far Sim=m 2, (4) =1 sremEr e, o W s e
B TUET B B fad % @ s

D.  Entry Tax Act, M.P. (52 of 1976), Sections 3, 3-B & 14 -
‘Nofification u/s 3-B - Absence of - Absence of notification u/s 3-B
cannot come in the way of validity of charging S. 3 of the Act and
render it inoperative - Absence of notification prescribing special
procedure for collection of entry tax upon foreign liquor and beer -
General machinery provision of S. 14 is clearly attracted.

¥, AW Y Iram 7.9 (1976 BT 52), SIOC 3, 3~ T 14 —
grer 3—d & Faud HrgFIr — FT FHG — R 3—-d1 B I=awd
HfErgET @7 319 arfifras Y Aarer grR1 3 @) fAkerar s Y an
FHaT aT g9 AU T B Twar — frde) 7fawr gor IR ® yd ay
& Wyevr & fay ety ufsa fafee & arel sty &1 awrg — arr
14 &1 WA G F UG €3¢ ©Y § ATSRf gliar 2 |

E. Interpretation of Statutes - Non-obstante clause - It is a
potent clause intended to exclude every consideration arising from
other provisions of the same statute or other statute - When the sectlon
does not refer to any particular provisions which it intends to override
but refers to the provisions of the statute generally, it is not permissible
to hold that it excludes the whole Act and stands all alone by itself.-

g @A @7 FETT— w3 YR wre — 9% S BT o2 @
Hﬂﬁﬁﬁ}mﬁﬁﬁﬁﬁm$ﬁﬁﬂﬂﬂmﬂmﬁmmﬁﬁw
FAESN] €vs € — w9 o fedl fafdrse Sudsr, g o @7 s
| gt A 2, ) Pife Tl o e BT @ SuRE) B AEReRET -
R o @, % I7 AffraiRa &1 aqda 7d 2 f5 aw @@
aftrfrrs &t srrafela wvedl @ ger @y & v sdh 2}

E  Interpretation of Statutes - Taxing statute - Levy of tax -
For want of machinery provision, levy cannot become invalid - Even
if rules have not been framed under the Act, levy can still hold good.
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7. fﬁT-z:n‘ &1 [4dTT — BT BT — ¥ HT SFYFY — IF 94|
P 919 ¥, S<uyyl AfIfermm=a 7 g g@d1 — ﬂﬁé’rarﬁﬁmwzﬁaﬁm‘a/
fras fxfaa 78 52 12 81, SguEw a9 A wfaa war

The Order of the Court was delivered by
ARUN MISHRA, J. -

Cases referred :

~ (1995) 96 STC 654(SC), (1994) 27 VKN 76, (1985) 165 ITR 144,
(1999) 8 SCC 667, (2004) 10 SCC 201, (1965) 55 ITR-741, (1957) 32
ITR 190, AIR 1981 SC 972, AIR 1957 SC 637, 1953 SCR 1, AIR 1984
SC 1022, AIR 1998 SC 1388, AIR 1971 SC 530, (2004) 3 SCC 466,
(2003) 3 SCC 393, AIR 2003 SC 269.

Sumu‘ Nema with S.D. Mishra, for the petitioners.
R.D. Jain, A.G. with Purushendra Kaurav, Dy.A.G., for the State _
Short Note
| *(29) ﬁ
Before Mr. Justice N.K. Mody
S.A. No0.60/2006 (Indoré¢) decided on 26 August, 2010

MADAN ) ... Appellant
Vs, _ :
SHANTILAL ... Respondent

A.*  Accommodation Control Act, M.P. (41 of 1961), Section
12¢(1)(a) - Arrears of rent - Tenant already tendered arrears of rent fo
the landlord which was accepted by him prior to the date of filing of

"the suit - Tenant not in arrears of rent on the date of filing of the suit
- No decree u/s 12(1)(a) of the Act can be granted.

F T g Ee SR 3.7 (1961 BT 41), ST 12(1)(0) ~ 9IS FT
F@rar — fevlaR A dgd ¥ st &1 A @1 9w ffae fear e T
yrga a3 @ e @ gd sue g wleR fHa1 1ar — arg uwE w7 B
Teeiie & fPATR W AIS $1 g@1Er 1€ o7 — aqfélﬁmwaﬁamm(ﬂ(q)a}_
I HIE ot T T A o Tt 2

. B. Aecommodation Control Act, M.P. (41 of 1961), Section

12(1)(e) - Bona fide requirement for residential purposes - Landlord
claimed that he requires accommodation for tying 16 z_mimals and
for residence of servants - Held - Landlord has not mentioned numbér
of members in the family, nor it is pleaded that how much milk is
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required by him on daily basis - Landlord already having 16 animals
but it is not the case of landlord that animals are kept in a rented
premises - If the landlord requires ‘the accommodation for running
dairy, then requirement is for commercial purposes and is not entitled
for decree u/s 12(1)(e) as nature of suit accommodation is residential.

@ T T sy, 5 (1961 &7 41), T 12(1)(3) —
Faardlg yatora @ v areafes sraegear — H¥xari 3 <rar foar 5 s
16 U3 &1 qie[ & oy aix At @ sy @ fag v @) snggear
2 — FiHf7aRa — qxarh A g9 & wawl &) e sfeafeg T a1
R A € g7 afvEms fea 7o v v ufafys feas qu & saeasar
gl & — sqp@rll @ urg ugd | € 16 vy ¥ RSy w@EN @1 T8 AW
T 2 uzgal &) @18 B ORI A v @ — Afy el $ wE #)
Ararywdl AN AR @ fay 2, 99 srazaEar arfvfsas yate @ fag
€ A aR 12(1)(F) & F=va fom & fag wae 78 @ wlfe ag wm
3 upfa Aarfas /1 .

C.  Accommodation Control Acty M.P. (11 of 1961), Section
12(1)(e) - Bona fide requirentent - Findings - Findings regarding bona
fide requirement are concurrent findings of facts, which cannot be
disturbed unless the findings recorded are perverse and based on'no
evidence. . oo

C o wTa rgEer SR, A (1961 w1 41), €T 12(1)(8) —
qIvafaE ArFeISal — frey — ardfa® snaeadar wraEh Preed qunt @
waadf fses & mﬂﬁmﬂﬁmmmmwf%a}ﬁﬁ-{ﬁ:ﬁ
'ﬁﬁﬁfﬁﬁ#ﬁrsﬁ?mmwaﬂmﬁaqﬁl

D, Accommodatmn Control Act, M.P. (41 of 1961), Section
12(1 )(m) - Alteration of suit property - No evidence that construction
raised by appellant/tenant has materially altered the accommodatmn.
, to the detriment of the landlord's interest and is likely to diminish
"_‘"the value substantlally Landlord not entlt]ed for decree u/s 12(1)(m)

o Y T fraEer gfafray, 3 (196‘1 BT 41). €I°T 12(1)(%7) —
mwwf%r#vﬁaa‘v 13 wied TE 5 ardfianeff / fovder givi @
fod 1 frrfor § emm & qErl 3 faw @ fag erfoy aiftes wu 4
uRad gan ¢ AR wRa: @ w9 @9 F €9EAr @ - e gy
12(1)(TH) 3 y=uiia fed) & fay gaer 187 |

E.” Accommodation Control Act, M.P. (41 of 1961), Section

N
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12(10) - No time given to tenant to restore the accommodation to its
original condition or pay landlord such amount of compensation -
No decree u/s 12(1)(m) can be passed.

g T fraFer S, aa. (1961 @1 41), &7 12(10) — 04
w1 qo Rerfy A gy w3 a1 e o1 afagfd 1 ¢ widy @t
T we @ fay e w 1Y wwg @ Ry man - env 12(1)(w)
* =i aig fEm) uTfig dY &t a1 gadl |

E Accommodation Control Ac:t, M.P. (41 of 1961), Section 12
- Suit for eviction - Maintainability - Father of appellants was owner
of the suit premises which was purchased by respondent in auction
through Court - Earlier a suit for eviction was filed against father of
appellants who died during the pendency of the earlier suit - All eight
legal heirs were substituted in earlier suit - In subsequent suit all the
legal heirs were not made party, although they are living separately
in the suit accommodation in different different portions - Suijt was
suffering from the defect of non-joinder of necessary party.

7 YT (I IfEaE, A (1961 @7 41), 9T 12 — SEHT B
fore w1 — givofiaar — srfiaredl @ faar ae wRet & @l o (R noueff g
=rrgrery @ " A a8 T N ¥ wa fear wr — qd § srftenfEa @ far
@ favg ITEd o1 a1 wgd fear o, foea qdadl ae @ afeg Wl
@ M g 8 T — wd ane fafte aRal @ qdadt are 9 afirenfia
e T — weETqad! 9 A g fafte a7l a1 usrer e 59 M@,
wﬁaaﬁmﬂﬁm—m%ﬁﬁﬁqw—quﬁé qq JAALAD
ISR § JAITEA B <9 9 TRE ar|

Cases referred
AIR 1990 SC 2053, 1985 WN 93, 2008(1) MPWN 39, 2008(1)
MPACJ 288, 1992(1) MPWN 14, 1999 MPACIJ 424, 1970 RCJ 566 1986

MPRCJ 199, 1994 MPACJ 274, 2004(11y MPACJ 223, AIR 1963 SC 468,
AIR 1989 SC 1470.

B.J. Mehta, for the appellant.
Dilip Choudhary, for the respondent.
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Short Note
*(30)
Before Mr. Justice Sanjay Yadav
W.P. No.787/2002 (Jabalpur) decided on 13 Qctober, 2010

MUNICIPAL COUNCIL, BALAGHAT ... Petitioner
Vs.
M/S RISHUBH DEVELOPERS & BUILDERS & ors. ... Reépondents

A.  Land Revenue Code, M.P. (20 of 1959}, Section 242 - Wazib-
ul-urz - Land settled with ex-proprietor in occupancy rights by High
Court in Second Appeal - Land/water body was entered as Wazib-
ul-urz - Held - Board of Revenue was well within its right to set aside
the entries in Wazib-ul-urz.

. 9 Iovd Uieal, 4.H. (1959 &7 20), €TINT 242 — FIfora—Ger—ard
— 9ed ey g7 fgdld afle o qd—wrht @ aitraiw after 1 qfy
Saeeiid — Af¥ / Saer aiira—Sd—as @ wu A afae — g HaRa
— qifE—sa—ad @ yfafte &1 aurg a1 vore Aved @ aftrer &
oT |

B.  Land Revenue Code, M.P. (20 of 1959), Section 50 - Revision
- Powers - Revisional Court has not limited jurisdiction as it can
satisfy itself as to legality or proprietary of any order passed by or as

to the regularity of the proceedings of any revenue officer subordinate
to it.

¥ ¥ YIuvg Yiedl, A (1959 &7 20), €T 50 — YAYIETT —
wftear — qdervt =raray & Wivg afereRar af @ sa1Te g5 a9
Feftaver ffl v st gwT wiRe fad ader oY Berar aterar
It Facgar © wag ¥ sEr guet sdqrEal ) frafiaar € Wea ¥ aoer
JHATET $Y AFAT ¢ |
Case referred :

1986 MPLJ 362,

Sawpnil Ganguly, for the petitioner.
Rajendra Tiwari with Sankalp Kochar, for the respondents
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Short Note (DB)
31) |
Before Mr. Justice Arun Mishra & Mrs. Justice Sushma Shrivastava
W.P. N0.3321/2007 (Jabalpur) decided on 27 April, 2010

NORTHERN COAL FIELDS LTD. ... Petitioner
Vs.

ADDL. COMMISSIONER,

COMMERCIAL TAX, JABALPUR & ors.’ ... Respondents

Commercial Tax Act, M.P. 1994 (5 of 1995), Section 2(u) - Sale
price - Transit fee - Transit fee for transit of forest produce is in the form
of regulatory measure and same is required to be paid along with royalty
in advance - Transit-fee-forms part of sale price - It has been rightly
included in the turnover by assessing officer - Petition dismissed. .

gIIfsgs v Fferay, 7.7, 1994 (1995 &7 5). €%T 2(Y) — famwyg
¥ — gRTET Fow — oW © URkgs+ 2g dasd Yoo fafmms sur
@ U W e JTaed B ure Sue AfyH qAaa fEAr S Aawad @
~ gRagq ew fawa qoa &1 w9 wlal & — frefeer site™ grr s
fapa wfar ¥ Sfug wu | wfafag fear 7o 2 — arfas el

‘The Order of the "Court was delivered by
Arun MISHRA, J.

Cases referred :
(1994) 95 STC 571,.(2003) 2 STJ 127 2002 STC 412, W.P.
No0.2309/2002, W.P. N0.3545/1994, (1961) 12 STC 476, (1996) 102 STC
1447 (1980) 46 .STC-477 (SCy), (1984) 56-8TC 70, (1985) 59 STC 147,
(1984) 55 STC 65.

H.S. Shrivastava with Sandesh Jain, for the petitioner.
Degpak.Awasthy, G.A., for the respondents.

iy er
(%
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Short Note
*(32)
: Before My. Justice N.K. Gupta - -
Cr.A. No.923/2007 (Jabalpur) decided on 11 October, 2010

- RAMADHAR @ PAPPAN KHAMPARIA < ..: Appellant
Vs. - ) ' :
STATE OF M.P. o ... Respondent .

A. Penal Code (45 of 1860), Sections 307 & 324 - Attempt to
murder or causing simple hurt - Complainant alone in the street -
Appellant fired from the back from a distance of 8 fts. - Did not
repeat his fire - Appellant did not approach near the complainant -
Appellant ran away immediately although there was no body at the
time of incident to prevent him to make another gun shot - Held -
Intention of appellant was to cause simple injuries - His intention

_cannot be presumed of causing death of complainant - Overt act of

appellant constitite offence u/s 324 of IPC.

, #. VS Gedr (1860 @7 45), €IV 307 T 324 — EoqT #ed &7
FIeT I7 qrefievr GyEfa #1Ra dear — aRa) el 7 s@ ot — ardfYerreff
4 | 8 wie 31 g0 & wR fawr— 99 g s wdl fear —
Ffiarelf qRard @ ura A€ T — ardteneff q¥a AT WA Tufy g @
¥ S gE8 Ml a @ A @ fav a8 $ig 99 o1 — aAaiRy
— adrareff $1 s wremer afad’ FIRT S o7 — gRard @Y gog

| BIRG B BT SYST I §1 BT SR & 6 ST Geobedl — rdrerreff

BT UThEl $d LAY, ) €IRT 324 & {7 G AURTE Tfod DT B |

B.  Criminal Procedure Code, 1973 (2 of 1974), Section 154 -
Dehati Nalishi - Dehati Nalishi is FIR but to maintain its authenticity
it is required to be proved that (i) there should be no manipulation

~ of time, and (ii) it should not be registered after any enquiry.

& QUG FHIT GIeTT, 1973 (1974 &7 2), €T 154 — QBT Frforslt
— ereht Arfaeh vem Yaar Ruid @ Wy swat yarrear o e @
mwmmaﬁﬁﬁﬁﬁ?(l)’ﬂﬂwmaﬁs'%vﬁ?mganﬂ atx
(i) 39 ol s @ arg affaRea & fear & '

C. Criminal Procedure Code, 1973 (2 of 1974), Section 154 -
Anite-timed FIR - Evidence shows that police reached at 10:30 p.m.
whereas Dehati Nalishi was written at 9:30 p.m. - FIR was registered
at 7:00 a.m. - No reason of delay in lodging the FIR explained - Held
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- Dehati Nalishi appears to be ante- timed - Possibility of concoction
arises - Corroboration cannot be expected from Dehati Nalishi.

T UG FHAT GIRdl, 1973 (1974 BT 2), €N 154 — ¥99 qd gerq
797 ¥eie’ — Wiy seiidY @ o gfaw va 10:30 99 w7 S19f® 8Tl
sfereft X9 9:30 99 fareh a§ — wemy ga=m RN wra: 7 9 < @1 T
— W A Ruid e &1 ¥ g fao &1 1 s s 78 faar
ar — #fAfeaRa — e i qd wweft uda sidy @ — qewas &)
Hoaraar 9eg=T gidl @ — Qurlt ufaeh /@ wgfc Y adar 947 |

D. Evidence Act (1 of 1872), Sections 3 & 8 - False implication
- Motive - Complainant is a political person and his wife had fought
- the election for member of Panchayat - Appellant was Up-Sarpanch -
at the time of incident - Held - Political rivalry between appellant
and complainant carnnot be ruled out.

O AR (1872 &7 1), €INIY 3 8 — [3eqr Siforey aear
— 2g — wRardl yw vorlifas wfya @ sty saa) gl ) varag e a1
- gHTg @$T o1 — "edal & a4 adioneff Iu—Ixva o — FfrfyafRa —
aﬁm&ﬁaﬁqﬁaﬁ$mﬂﬁﬁmuﬁiﬁﬁﬂmﬁﬂmﬁﬂﬂﬁ_
oI add T | '

E. Evidence Act (1 of 1872), Section 3 - Witness - Persons
named in FIR as witnesses not examined by prosecution - Son and -
. nephew claiming themselves to be eye witnesses not named in FIR as
witnessés - Held - Witnesses are concocted witnesses. “ '

S wrey sfEfa (1872 @71 1), g1er 3 — wieft — we® WA Ruid
A wiigraY @ wu 7 Afa afyaar @ sl gra ohEr T8 @1 T —
wyq @ wcgersefl |refl g9 &1 q1a1 @A 41 gF A1 Al BT AW q2H
qoar Rald & wifdrl & wa 4 i faar war - sfifralRe - wieh
e Wieh €] ‘

“E  Penal Code (45 of 1860), Section 307 - Source of light on
the spot - Incident took place at 8:30 in the night and no arrangement
of light shown in investigation - Not possible for complainant to see
the actual assailant - Testimony of complainant doubtful.

4 TUE HIZTT (1860 &7 45), ENIRT 307 — ¥ICHIVIcl UV HHI &I
Wi — €T 19 8:30 99 wfed g¥ aiv aww ¥ ysTer @Y S cmaeen
ﬂiﬁﬁﬂﬁ%‘ﬂ?{—uﬁmﬂ$ﬁmaﬂﬁﬁ$aﬂﬁwmﬁﬁaﬁéumwm
= — qﬁaﬁ‘rﬁqﬁm&uwéml :
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Cases referred :
) 1980 SCC (Cri) 968, AIR 1982 SC 62, AIR 1983 SC 305, AIR
1975 SC 1962.

Ranjan Banerjee, for the appellant.
P.C. Jain, Panel Lawyer, for the respondent/State.
Short Note (DB)
%(33)
Before Mr. Justice R.C. Mishra & Mrs. Justice Vimla Jain
Cr.A. No.1838/2005 (Jabalpur) decided on 25 October, 2010

RAM PRASAD ... Appellant
Vs, _—
STATE OF M.P. ... Respondent

Prevention of Corruption Act (49 of 1988), Sections 13(1)(d) &
20 - Presumption - Neither demand of bribe nor .acceptance or
payment thereof established from evidence on record - Serious
infirmities in prosecution version sufficient to establish probability
of defence that notes were put into pocket of Pyjama presuming to
that of co-accused (already dead) without his knowledge or
connivance - Held - Burden which rests on accused to displace
presumption is not a onerous as that cast on prosecution to prove its
case - Appeal allowed.

G [T fIfIq (1988 FT 49), INIV 13(1)(S}) T 20 —
IYETeTT — AfE T uX ST e |/ T O Read 91 A77 i 7 € sgar
gl srerar qrar enfud gam — AR de 7 iR arsrgaand
qUTd @1 39 GHTGT B G & & g vafa & 5 gomd &) S9 o
e 34 ws—aafigea (Rawsr qd ¥ €1 o &1 991 8) &1 a9ex Sual
WS aeET #i9 wedata & A st @ o - afFerfRa — aiffrgaa W
e &1 feenfig s33 &1 AR gER sl @ Fatfe arae AnTer arfad
DX BT AR AP wR ST AT § - dia AN |

The Judgment of the Court was delivered by
R.C. MisHRA, J. -

Cases referred :
(1980) 2 8CC 390, AIR 1990 SC 287, AIR 1997 SC 551, (2000) 8
SC 571, (2006) 12 SCC 277.

" PR. Bhave with B.P. Yadav, for the appellant.
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Aditya Adhikari, Special Public Prosecutor, for the respondent/
S.P.E. (Lokayukt).
Short Note
*(34)
Before Mr. Justice Sanjay Yadav
W.P. N0.264/1996 (Jabalpur) decided on 6 October, 2010°

RUKMANI BAI & ors ... Petitioners
Vs.
STATE OF M.P. & ors. ... Respondents

A.  Civil Procedure Code (5 of 1908), Section 9 - Decree without
Jjurisdiction - Nullity - A decree passed by a Court without jurisdiction
is a nullity - Its invalidity can be set up whenever and wherever it is
sought to be enforced or relied upon, even at the stage of execution
and even in collateral purposes.

& Ryfaer gfear 9igar (1908 &7 5), €°7 9 — a7 JferwiRkar »1
3%} — apaar - (e =arTad grR1 a7 aftrerRar & afia @1 1= fem
gpuar @1 ¥#Y ? — g afafermm=aar a0 v =’ gua! ugw A
© HUAT 99 UR IqeFE B Wl yiefyr Y wredy €, ugl @, fe e e
wHd TN T aruif¥ae gatws & wenfua @) @ wed 2

B. Urban Land (Ceiling and Regulation) Act (33 of 1976),
Section 8(3) - Service of notice - When holder acknowledge the service,
then mode of service gets diluted - Even if notice is not published in
the manner contemplated by law, it will be best a case of irregularity
but certainly not a fact striking at the very jurisdiction of the
authority passing order.

@ 7Y g (Gferaan dhar st A} st (1976 &7 33),
ENRT 8(3) — QAT 97 #T arfid — w4 ara ariid a1 afiefled s 8,
a9 arfiell &1 € wEeadT & e € — wa A, fafYr g ageaw € 9
T B A€ @ v &, 98 afafoar o1 te scan 9w g
ﬁﬁmﬁmwﬁaaﬂﬁﬁuﬁ%{maﬂaﬁﬂﬂﬁmﬂaﬂmﬁaﬂ#m
d=y faegma E | -

Cases referred :
AIR 2002 SC 5, AIR 2002 SC 1801, (1997) 11 SCC 754, AIR 1954
SC 340, AIR 1953 Orissa 111, (1999) 4 SCC 396. '

-\
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Ravish Agrawal with Abhishek Singh, for the petltloners
B.N. Mzsh: ‘a, G.A., for the respondents.
Short Note (DB)
*(35)
Before Mr. Justice A.K. Shrivastava & Mv. Justice Brij Kishore Dube
W.P. No.3276/2010(1) (Gwahor) ‘decided on 4 October, 2010

SHABBAR HUSSAIN & ors. A .. Petitioners
Vs. o
RAM DAYAL & ors. - , ... Respondents

Civil Procedure Code (5 of 1908), Order 41 Rule 5 - First appellate
Court while allowing the application, directed the appellant to deposit
mesne profit at the rate of Rs.7000/- p.m. - Held - While exercising
power under Order 41 Rule 5, the appellate Court did not err in
imposing the condition as there is overwhelming material placed on
record that the suit shop would fetch more than the rent of Rs.7000/-
p-m. if it is let out today - Petition dismissed.

. Rifaer afar afzar (1908 @7 5), TR 41 Fraw 5 — v adrel
Mg 1 AT g Ao wyd @y srfioneff &t e fRra fvar 5 7000 /—
U4 WIR® B WX @ AHTAA ATH T R — IR — R a1
fraa 5 & g=rfa wifed &1 gt o¥d 999 adfiefia ~amrea 3 wrd
Aftrifa s & g T A @il afere w® gLENT qrrY S @
- T afy qre g@1 F1 ama Ry faar wmar @ @ SusT 7o00 / — o9
qifve ¥ aiftre fawrar ara st — grfaer iy ,

The Order of the Court was delivered by
A K. SHRIVASTAVA, J. :

Cases referred :
(2009) 8 SCC 483, (2008) 7 SCC 539 (2005) 1 SCC 705 (1999) 2
SCC 325, 2003(1) JLJ 105.

V.K. Bhardwaj with Raja Sharma, for the petitioners/defendants.
A.S. Rathore, for the respondent No.1/plaintiff. .
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Short Note (DB)
: *(36) .
Before Mr. Justice Arun Mishra & Mr. Justice S.C. Sinho
W.A. No.353/2007 (Jabalpur) deCIded on 20 July, 2010

SHYAM NARAYAN SHARMA & ors. ‘ .. Appellants
Vs. S e
STATE OF-M.P. o o ... Respondent

A.  Constitution, Article 311 - Executive policy - When executive

power of Union of India is not trammeled by any statute or rule is
. widé, and pursuant to its power, it can make executive policy.’

& e, aqwT 311 — FrdTEe N — W9 ARG GE B

wrfufast wfn fed s g aifta w8 aomt Praw ams s, qer

GITFﬁ‘{'TﬁB‘Jﬁ @ AT ¥ A% srdwras Ny g77 wwdl 2

. B. Constztutmn Article 311 - Merger of two departments
.Merger is essentlally a policy decision. ' .

@ gl eqw‘asn—z?ﬁwﬁaﬂﬁtm ﬁwm
EH#QE#’IﬁrﬁUﬁIt«‘[ \ -

C. Constitution, Article 311 - Policy decision - Questions
relating to constitution, pattern, nomenclature of posts, cadres,
_categories, their creation/abolition, prescription of qualifications and
other conditions of service including avenues of promotions and

criteria for promotion pértam to the field of policy which is exclusive.. '

discretion and Jurlsdlctlon of State Government.

. wlaEnT, 3!3/‘9*&'311—??13’1’%?1‘2:—1131 ?ﬁﬁ‘mfvr WHY,

qrrEd), Wi, Aoy, IF@T qm/wﬁﬁ grgar &1 Frefver g dar a5t

o= o, faad wRlafy ger, goT getafy maeve witafae &9 wafea.

m#’lﬁﬁaﬁwﬁﬂﬁa’rﬁ% ﬂ%mwmmﬁﬁmﬁw
Q‘créfanf‘lwﬁl '

- .D. Constztution, Article 311 _-Equilialency of bwo posts - Not to be
judged by sole fact of equal pay but many factors other than pay will
have to be taken into consideration like (i) nature and duties of a post;
(ii) responsibilities and powers exercised by officer holding post, (iii)

extent of territorial or other charge held or responsibilities discharged,

(iv) minimum qualification prescribed for recruitment, (v) Salal_'y.

L]
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H WIRETE, a0 311 — &1 yel B warvar — e wwE g
® deu W A ad) AT wiret afed 399 B arwTar I7g wRE of | (i) ue
BT WHY U9 Hd A, (if) ve eRor 3 q1a Afreey g gt e wird
qrd SxRETfTd vd ufpat. (iii) snRa (3 18 =g sierar atsa ugne
&1 ardl Frdsa 3 w3 arfiat &1 fawr, (iv) odf & fay fife sgaam
aigar, (v) s, @t N e A dar gt

E.  Education Service (School Branch) Recruitment and
Promotion Rules, M.F. 1982, Constitution, Article 311 - Mérger of two
departments and posts - Directorate of Adult Education was merged
with Directorate of Public Instructions - Post of District Adnlt
Education Officer absorbed with Assistant Director, Public
Instructions granting them seniority - Re. 3. nsibilities of the post of
Asstt. Director, Adult Education and that of Public Instructions were
more or less same - Although there was slight difference of pay scale
but later on was brought at par - No educational qualification as
such was provided for the post of Asstt. Director, Public Instructions
- Absorption of the post of D.A.E.O. who were holding the
qualification of graduation and were sufficiently experience with
Asstt. Director, Public Instructions could not be said to be
impermissible - Petition dismissed.

g Py dar (ener sman) oidf qer gelaly (97, 79 1982 @i
BT 311 — §7 3911 atv vzl @7 faergT — wig Ruen Ywraarag o
e e araarad ¥ faed - R ate Rrer Al $ ug @1
BTG WATd®, dld feor & gaa aResdr ue &3 g¢ aaq
T — WEAS HAIa®, Wig er 9o ote Rieror 8 gl &1 Suwifia
TAF A AT ~ qEfy daHE F |9 fraar off, few gt A @it &t
AT &Y T Tar — e Yurdsd, ad R © ug ¥ 76 U A wly
afres alvgar &1 Iuger T o — Ryar nte Rran afte, T e
Fiyar enfRa fed gU of Jun e W garas, dle e o1 gaiw
HFHG A1, B UG B AMHAT AAF T A BT o Wdbal — ifasT @i |

F  Interpretation of Statutes - ‘May' or 'Shall’ - Use of word
'May' at one place and 'Shall' at another place in the same section
may strengthen the inference that these words have been used in
their primary and that 'Shall' be construed as mandatory.

T B BT AT — wEAT wr B — tE @ uRr A Us
I R ST ¥eq 60T IR AT R BN WUeq &7 SUAIT 59 [0



NOTES OF CASES SECTION

Bl Yve B Uedl § & 39 wERl T IUAIT 99w Yol BU A [war an g
v uw % ‘gtr &7 asue aref ERIEH W |

G. Constitution, Article 226 - Writ Petition - Refurn filed by
State - State cannot take whatever stand they want to take on the
same set of rules and on same facts at different points of time. -

. wi¥end aresa 226 — Re ailFer — vroy grer Res gega -
sy P gau faRgal w T QAT Brel der gag aeul oY s 669
aneny 98 A1 graar &, g | "war|
The Order of the Court was delivered by
ARUN MISHRA, J.

Cases referred : }

(1991) | SCC 505, 2004(3) MPLJ 489. (1998) 4 SCC 590, (2003)
2 SCC 632, AIR 2000 SC 594, AIR 1961 SC 751, AIR 1992 SC 1341,
(1998) 6.SCC 590, JT 2009(14) SC 298.

K.K. Trivedi, for the appellants.

PK. Kaurav, Dy.A.G., for the respondent Nos.1 to 4.

S. Paul, for the intervenor.

Rajendra Tiwari with Udyan Tiwari & T.K. Khadka, for the
respondent Nos.5 to 7.

Short Note (DB)
*(37) -
Before Mr. Justice S.L. Kochar & Mrs. Justice S.R. Waghmare
Cr.A. No.113/2005 (Indore) decided on 16 September 2010

SOMU ) .. Appellant
Vs. : .
STATE OF M.P. .. Respondent

A.  Penal Code (45 of 1860), Section 302, Evidence Act, 1872,
Section 3 - Medical and ocular evidence - Autopsy surgeon found stab
wounds and impact abrasions and laceration of mastoid region

_because of picces of skull bone - Accused alleged to have causéd
injuries by hard and blunt object are entitled to be acquitted as oral
evidence is not corroborated by medical evidence.

# TUS GIRT (1860 BT 45), &IINT 302, I JFEMN7IH, 1872, €TINT
3 — fafseta va ggealf wiey — U4 TN { wiud) @) gedl & g
I @ HRT S T ggAT TUTT BRT™ A1 Fviqa w10 &1 HeT—%el

=}
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B R - afrgaa e BT wu @ wed ger wteRr sRrr | afal
FIRd 31, IIva 5l 7 @1 PR 2, mﬁiﬂ?mmmaﬁ%ﬁﬂﬁw
. wigg 4 gegfte 9l widt 2

B.  Criminal Procedure Code, 1973 (2 of 1974), Section 161 -
Delay in recording of - Statement of witness recorded after more than
a month - Witness failed to account for - No reliance can be placed.

. XUT GFAT §iear, 1973 (1974 &7 2), €T 161 — IR
#vid? 7 g — wEN &1 2+ vw q1e @ aftis 99y g afnfafed —
|1l SHST TR 9019 A IWES — SIS vy T 51 o gHar ]

C.  Criminal Procedure Code, 1973 (2 of 1974), Section 161 -
Delay in recording of - Explanation thereof - Plausible explanation
has been given by L.O. with regard to delay in recording of evidence
of PW. 8 and P.W. 11 - Names of P.W. 8 and P.W. 11 menticned in
FIR which was lodged immediately after incident - Evidence of P.W,
8 and P.W, 11 are reliable,

7 qUS FAT ARG, 1973 (1974 FT 2), 6T 161 — ST #vs
7 o7 — THHT TIHYOr — AT 8 Q9 .9, 11 @) wis affafed o
A R 3 geg 7 sV afrerT gRT g T et far T — gem
T RUl, ot % ger & gobTd 919 g e wY, ¥ S99 8 U 30|l 11
D T PT IeT — AN 8 UF AL 11 B Wiew v 2

D. Evidence Act (I of 1872), Section 3 - Eye witness -
Appreciation - P.W. 5 supported the prosecution case in examination
in chicf - He was cross examined after 10 months of his examination
in chicf - Witness resiled from his statement made in examination in
chief - No re-examination done by Public Prosecutor - Trial Court
has also not exercised its power w/s 165 of Cr.P.C. - Bald statement of
witness that first informant reached on the spot after the incident
was over, cannot be acted upon. ,

Y. "1y JIE (1872 @7 1), €T 3 — FyEreEl anft — ez
- (9L 5 7 q&g ulem A afrmiwy amd o7 guelq e — saw
afaudlen SUHt e wder & 10 A1 918 B A — el v gea gdhan
q fFd 1 e } 4B} A1 — AlF IfEtES R BIY g wher T
B T — AT = 1 €. B anr 165 B saed e wiyg
&1 Ut T A — el @ axw s 5 W {aAIardr e )
ECH] & GATW 819 @ UvER] UE 4T 201, WX Srdard] € ) o ged )
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E. Criminal Procedure Code, 1973 (2 of 1974), Section 165 -
Duty of Court - It is duty of Court to find out the truth from falsehood.

§  TU% Ffvyr 9fedi, 1973 (1974 &7 2), &TINT 165 — ~FIATAT &7
Fdey — G ¥ U WA F] & “AATAY HT Hd < B |

The Judgment of the Court was delivered by
S.L. KocHAR, J.

Cases referred :
(2007) 10 SCC 496, (2006) 12 SCC 64, (2006) 3 SCC 643, (2007)
9 SCC 796, (2007).10 SCC 274, AIR 1958 SC 672.

A.K. Chatterjee, for the appellant.
G. Desai, Dy.A.G., for the respondent/State.
" Short Note (DB)
*(38)
Before Mr. Justice Rakesh Saksena & Mr. Justice S.C. Sinho
Cr.A. No.1956/2002 (Jabalpur) decided on 30 April, 2010

VIJAY KUMAR PALIWAL ... Appellant
Vs.
STATE OF M.P. ... Respondent

A.  Prevention of Corruption Act (49 of 1 988), Section 13(1)(d)
- Conspiracy - It might be difficult to produce any direct or positive
evidence to prove conspiracy, but then the prosecution is required to
establish the circumstances on the basis of which it can be inferred
with certainity that appellants hatched conspiracy with main accused.

& geeIgIv [Harer afefaa (1988 &7 49), grer 13(1)(81) — v I¥T
— w4 F OTfag &3 @ oy &1§ uche 71 gaRIeas WIsy W w1
" Ffsq g wedr 2, ueg 99 afaieE @ gw adfia @ f5 ae aRkfRerfaat
rerifia @R 98 IuR R g8 fasey foraren o e o sfarffar 1
A AT & Wiy ugyA ¥4l |

B.  Prevention of Corruption Act (49 of 1988), Section 13(1)(d)
- Circumstantial evidence - There is always a danger that conjecture
or suspicion may take place of legal proof - Circumstances should be
fully established and all the facts so established should be consistent
only with the hypothesis of guilt of accused - Circumstances should
be of a conclusive nature and tendency and they should be such as to
exclude every hypothesis but the one proposed to be proved.
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@ gsergIY [arevr dferfvay (1988 &1 49), eRT 13(1)(S) —
 gRRefaery wrew — 3BT WA WA vedl ¢ fe faftre wga o1 e

FLAT AT GAF @ woar ¢ — uRRerfral qufa: wenfua gt =ifig ate
VO werfra W gem, Buw Aftrgaa 3 T B B gReew @ waa B
arfey — uRRRerforal frearas uywfa Az ygfia a1 g afee ate q ¢
g =fey fagd wifea B3 o @ fad gwarfad geas WReeyaT 8
Frara w9+t aR@eud srvafiia ot &1

C.  Prevention of Corruption Act (49 of 1988), Section 13(1)(d) -
Mens rea - Prosecution must prove affirmatively that appellant by corrupt
or illegal means or by abusing his position obtained any pecuniary
advantage for some other person - Even if there appeared some amount
of carelessness or negligence on the part of appellant, it does not appear
plausible to doubt his bona fides - Possibility cannot be ruled out that in
routine manner while acting quickly or hurriedly, mistake is committed.

T YTV [Fareer JfEfTaT (1988 FT 49), €T 13(1)(S) — s
7 Reffiy — ARG 3 ¥BRIIS WU A Wifed wear @ifey fF sl 3 g
AT A3y A=l gRT A1 Ao Reafa & Aty g &Y s aafea & forg &1
ARfe @y arfiuma fear — gafy snfiemeft 2t 3l @ g% 7= ¥ sraEsTh ar
S0ET Welid g¢ 8. a2l Sl weuideal W Wew wRe gfewra ada A€ g
— 9 914 @ H91EAT ¥ $0IR 81 fFar o ga {5 Hfeas vy @ Steqarsh ¥ a@n
rerar @ @1rd Hvd g g g8 8

The Judgment of the Court was delivered by
RAKESH SAKSENA, J.
Cases referred :

AIR 1957 SC 466, AIR 1977 SC 822, AIR 1952 SC 343.

S.C. Datt with Siddharth Datt, for the appellant.
. Aditya Adhikari, for the respondent,.
Short Note
*(39)
Before Mr. Justice L.S. Shrivastava
Cr.A. No.911/2001 (Indore} decided on 2 August, 2010

VINAY KUMAR JAIN & anr. ... Appellants
Vs.
STATE OF M. P . .. Respondent

A. Narcotic Drugs and Psychotrop:c Subsmnces Act (61 of



NOTES OF CASES SECTION -

1985), Section 52 - Disposal of articles seized - Court permitted to
destroy 1447 Kg of poppy straw - Property not forwarded to High
Level Drug Disposal Committee for destruction - Certificate of
destruction was to be issued by High Level Drug Disposal Committee -
No such certificate produced before the Court - Property was not
destroyed as per procedure - Provisions of Section 52 not complied with.

.  qrgE iSfer ofiv grgardl garel Jfen(AT7 (1985 H7 61), €T
52 ~ frg R avgarl’ 7 @I — =TATAA T 1447 (6T QW qarar (Wi
) @ Wwad B B 4997 A — weofu e 1 91 @ Ay 9w
wiE aitsftr cawsr qfify & 9 A =i - e f$d 9 &1 939 um
Seg Wiy atuf wan afify g wrd fear s en — 49T 18 9=
U= graTay B WHE g g fear - gy e i @ agean
- g @Y fRAT AT — eNRY 52 B JUAEN BT ATUTAT AT |

" B. Narcotic Drugs and Psychotropic Substances Act (61 of
1985), Section 42 - Seizure - Independent witness of seizure memo
not supported fact of seizure - Seizure Panchnama not proved.

@ e glafer alv ya:gardt garef arfEiﬁ?I# (1985 &7 61), &INT
42 — fFygevyr — sAfvgwe gy & wWad gefl 3 afruge © g2y &1
waefs 1Y farar — afrreer gaamT wifag «1g) |

C. Narcotic Drugs and Psychotropic Substances Act (61 of
1985), Sections 8, 21(c) - Samples - Bulk quantity of seized poppy

straw not produced before the Court - It cannot be said that samples

were prepared from the bulk quantity.

. wgrgE Sfer et g dt yereS sfeifraw (1985 &1 61). eTvT |

8 21(d1) — g7 — afftodia v yard (W ¥gT) ST §EG AT ATATAA
@ WA YT A€ — >¥ T HE o Hdal (B A7 gEe Al 4 AR
fed ma ol |
_Cases referred : ‘

2007(1) EFT 127, 2001{1) EFR 160, 2004(1) EFR 229, 2008(1V)
AD-Cri (SC) 337, 2009(2) JLJ 148, AIR 1996 SC 3033, 2001(1) EFR 6,
2003(1) EFR 220.

D.D. Vyas with Ashish Sharma, for the appellants.
Deepak Rawal, G.4., for the State.
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LL.R. [2011] M. P., 321
SUPREME COURT OF INDIA

Before Mr. Justice GS. Singhvi & Mr. Justice Asok Kumar Ganguly
Cr.A. No0.2263-2264/2010, decided on 1 December, 2010

INSTITUTE OF CHARTERED ACCOUNTANTS OF INDIA ... Appellant
Vs.

VIMAL KUMAR SURANA & anr. ... Respondents

A. Chartered Accountants Act (38 of 1949), Section 28 -
Sanction to prosecute - Prohibition is attracted when such person is
sought to be prosecuted for contravention of provisions contained in
Ss. 24,24A, 25 or 26 - Prohibition is not attracted for any act or omission
which constitutes offence under IPC. (Para 13)

G (- W’c‘amﬁwﬁsmwaa} e?mzs—aﬁwmw
v @ At — witmig aeffa BT @ W9 GRT 24, 247, 25 4 26 A
g Suge) & Seduw @ foy 0 wfy @ staifra fear @
HET T R ~ AIGH: & FwEid AW I e A fE) & ar e
% fay ufimy ameffa s aan

B.  Interpretation of Statutes - Construction - If there are two
possible constructions of statute, then theé one which leads to anomaly
or absurdity and makes the statute vulnerable to attack of
unconstitutionality should be avoided in preference to other which makes

* itrational and immune from charge of unconstitutionality. (Para 14)

. @rdl #1 fAdET - guf=gw — afy s/ 9 7 suf=g
g €, 99 9% W fRAvwar o sffva @ ek @ W @ wd v @
FHAEET @ AT ¥ A TR ¥ WS G AR, TR P A
A o 9N IR T @ aur srede @ aINiY W SRR e 2

C.  Criminal Procedure Code, 1973 (2 of 1974), Section 300,
Constitution, Article 20(2) - Double jeopardy - Person who is said to
have contravened provisions of Ss. 24, 24A, 25, 26 .of Chartered
Accountants Act, 1949 can zlso be prosecuted for an offence defined
under IPC. - , (Para21) -

T qUE Fiwar m%ar 1973 (1974 ®T 2), €XT 300, Wiqem,
T 20(2) — TEWT Goe — W . ol Wy ¥ TEd Foace
affraw, 1840 I NRIT 24, 247, 25, 26 P SUSHT BT Sewud fwar 2
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aﬁmaeﬁaﬁauﬁmﬁrﬂmmﬁmwﬁmﬁrﬂmmm
qoar g1

D.  Criminal Procedure Code, 1973 (2 of 1974), Section 195(3)
- Court - Officers of the Income Tax Department and authorities
constituted under M.P. Trade Tax Act, 1995 do not fall within the ambit
of term Court. (Para 25)

¥, gUs Hfbar wfedr 1973 (1974 & é), &IRT 195(3) — ~qrATed
— e} RErT @ e § AW waad o) afifrad, 1985 @ @l
m.mm,wmﬁqﬁma?mmmﬁaﬁl

Cases referred :

' (2009) 6 SCC 316, (1953) 4 SCR 730, (1969) 3 SCR 65, (1961) 3
SCR 107, (1988) 3 SCC 467, (1988) 4 SCC 655, (2003) 2 SCC 152,
(2005) 4 SCC370, AIR 1931 All 443.

JUDGMENT
The Judgment of the Court was delivered by
G.S. SINGHVIL, J. :-—_Leave grapfte_d.

2. The question which arises for consideration in these appeals is whether
the provisions contained in Sections 24, 24A and 26 of the Chartered
Accountants Act, 1949 (for short, 'the Act') operate as a bar against the
prosecution ofa persdn who is charged with the allegations which constitute
an offence or offences under other laws including the Indian Penal Code (IPC).

3. Respondent, Vimal Kumar Surana, who-is a graduate in Commerce and

‘has passed the examination of Chartered Accountant butisnota member of
the appellant-institute is alleged to haverepresented | himself before the Income
Tax Department and the authorities constituted under the MadhyaPradesh
Trade Tax Act on the basis of power of attomey or as legal representative
and submitted documents such as audit reports and certificates required to be
issued by the Chartered Accountarts by preparing forged seals. He is also
said to have impersonated-himself as Chartered Accountant and prepared
audit reports for monetary consideration. -

4. Shri Bru Kishor Saxena who was authorised by the appellant-mstltute
to do so, submitted complaint dated 18.3.2001 to the Statlon House Ofﬁeer
Polxce Statlon Betul with followmg allegations: -

“ 1) That the sald Shn Vlmal Kumar Surana is not reglstered

o ’.“. .

T
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with the Institute of Chartered Accountants of India as
Chartered Accountants, but he being not a Chartered
Accountant impersonated in the public as such, and performed
such functions which are being performed by a Chartered
Accountant. Whereas without being registered as Chartered
Accountant, he is not legally authorized to perform the said
functions before the. Income Tax Department, under the
provisions of Income Tax Act,. 1961, he represented himself
as legal representative. Similarly under Section 31 of the MLP,
Trade Tax Act, 1995 he worked on the basis of Power of
Attorney or as legal representative. In this manner he has
worked contrary to the provision of Section 24 of the Chartered
Accountants Act, 1949, which is punishable offence under
section 24 of the Act.

2) That in the manner above mentioned, the said Shri Vimal
Kumar Surana not being a Chartered Accountant, personated
to the public as Chartered Accountant and in the same manner
unauthorisedly worked, which is an offence under Section 4 19
of the Indian Penal Code.

3) That the said Shri Vimal Kumar Surana impersonated”
himself as the Chartered Accountant, prepared the audit
reports; which are required to be issued under different

" provisions of law and obtained monitory consideration which
1s an offence under Section 420 of the Indian Penal Code.

4) Thatthe said Shri Vimal Kumar Surana with the intention
of cheating with a view to extract money by playing fraud upon
the general public, prepared valuable documents such as audit
reports, certificates required to be issued by Chartered
Accountants for being Used, which is punishable offence under
Section 468 of the Indian Penal Code. '

5) Thesaid Shri Vimal Kumar Surana with a view to perform
aforesaid acts prepared forged seals and used the same, which
is an offence punishable under Section 472 of the Indian Penal
Code. He is in possession of the seal which he uses as
Chartered Accountant. Therefore, this act is punishable offence
under section 473 of the Indian Penial code.” '

5. After conducting investigation, the police filed challan in the Court of
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Chief Judicial Magistrate, Betul (hereinafter referred to as ‘the trial Court’),
who passed order dated 10.3.2003 for framing charges against the respondent
under Sections 419, 468,471 and 472 IPC. The respondent challenged that
order by filing revision under Section 397 of the Code of Criminal Procedure
(Cr.P.C.). 1st Additional Sessions Judge, Betul allowed the revision, setaside
order dated 10.3.2003 and.remitted the case to the trial Court with the
direction to decide whether there are sufficient grounds for framing charges
under Sections 419, 420, 465, 467 and 473 IPC read with Sections 24 and
26 of the Act. After remand, the trial Court passed order dated 8.12.2003
and held that there was no basis for framing any charge against respondent
under the IPC. It further held that cognizance of offences under Sections 24
and 26 of the Act cannot be taken because no complaint had been filed by or
under the order of the Council before the Magistrate.

6. The appellant questioned the correctness of orders dated 29.10.2003
and 8.12.2003 passed by 1st Additional Sessions Judge, Betul and the trial
Court respectively by filing two separate revisions. The learned Single Judge
of the High Court dismissed both the revisions. He held that even though
prima facie case was made out against the respondent under Sections 24,
24A and 26 of the Act, the Magistrate could not have taken cognizance
because no complaint was filed under Scction 28 and the report submitted by
the police could not be made basis for punishing him on the allegation of
contravention of any of those provisions. The learned Single Judge also
referred to Sections 2(d), 4, 5 and Section: 195(1)(b)(ii) Cr.P.C. and held that
‘1 the absence of a complaint filed by the concerned Court, the Magistrate
was not competent to frame charges against the respondent. The learned
Single Judge also held that in view of the special mechanism contained in the
Act for prosecution of a person violating Sections 24, 24A and 26 of the Act,
he cannot be prosecuted under the IPC.

7. Shri U.U. Lalit, learned senior counsel appearing for the appellant argued
that even though the provisions contained in Chapter VII of the Act specify
penalties for certain acts committed by a member of the Institute or a non
member or a company, there is no bar against prosecution of such member,
non member or company .if he/it commits an offence under the IPC. Learned
senior counsel invited our attention to the expression ‘without prejudice to
any other proceedings, which may be taken against him’ used in sub-section
(2) of Sections 24A, 25 and 26 ofthe Act and argued that any person who
contravenes these provisions can be punished by levy of fine and/or
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imprisonment and ‘also prosecuted for offence(s) under the IPC. Learned
senior counsel emphasized that while enacting Chapter VII of the Act; the
legislature has designedly not excluded the applicability of the provisions
contained in the IPC and argued that the learned Sinigle Judge committed
serious error by approving the orders of the trial Court and Ist Additional
Sessions Judge, Betul. '

8.  Shri R.P. Gupta, learned senior counsel appearing for the respondent
argued that the Act is a special legislation and as specific penalties have been
provided for contravention of Section 24 and sub-section (1) of Sections
24A, 25 and 26, the provisions contained in the IPC and Cr.P.C. cannot be
invoked for prosecuting and punishing such person. Learned senior counsel
further argued that the respondent could not have been prosecuted for the
alleged contravention of sub-section (1) of Sections 24A and 26 of the Act
because no complaint was filed against him under Section 28 of the Act. In
support of this argument, the learned seniot counsel relied upon the judgments
of this Court in Jeewan Kumar Raut v. CBI (2009) 7 SCC 526 and
Jamiruddin Ansari v. CBI (2009) 6 SCC 316. Learned counsel then
submitted that this Court may not interfere with the impugned order because
the allegations levelled against the respondent do not constitute any offence
under the IPC.

9. Ms. Vibha Datta Makhija, learned counsel for the State ofMadhya
Pradesh relied upon the judgment of this Court in Magboo! Hussain v. The
State of Bombay (1953) 4 SCR 730 and T.S. Baliah v. T.S. Rangachari
(1969) 3 SCR 65 and argued that the offences specified in Sections 24 to 26
are distinct from the offences defined under Sections 419, 420, 465, 467,
468, 472 and 473 IPC and even if the complaint submitted by Brij Kishor
Saxena cannot be treated as a complaint filed under Section 28 of the Act,
his prosecution for offences defined under the IPC cannot be treated as barred.

10. The Chartered Accountants Act was enacted by Parliament to make
provision for regulation of the profession of Chartered Accountants. Chapter
Iofthe Act contains definitions of various terms. Chapter II contains provisions
relating to incorporation of the Institute, entry of names in the Register,
categorisation of the members of the Institute and certificate of practice.
Section 7 which also finds place in this Chapter declares that every member
of the Institute in practice shall, and any other member may, use the designation
ofa chartered accountant and no member using such designation shall use any
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other description, whether in addition thereto or in substitution therefor.
Section 8 enumerates the disabilities which disentitles a person to have his
name entered in the Register. Section 9(1) which finds place in Chapter 111
postulates that there shall be a Council of the Institute for the management of
the affairs of the Institute and for discharging the functions assigned to it. The
other provisions contained in Chapter I1T regulate constitution ofthe Council
of the Institute, establishment of Tribunal and their functions, etc. The
provisions contained in Chapter IV mandates the Council to maintain a Register
of the members of the Institute, inclusion of the particulars of the members
and removal of the name of any member of the Institute from the Register.
Chapter V consists of thirteen sectionsi.e. Sections 21 to 22G. Section 21(1)
postulates establishment of a Disciplinary Directorate by the Council headed
by an officer of the Institute designated as Director (Discipline). The main
finction of the Director (Discipline) is to scrutinize any information or complaint
received against any member and place the same before the Disciplinary
Committee. Sections 21A, 21Band 22A provide for constitution of a
Board of Discipline, a Disciplinary Committee and an Appellate Authority.
The main function of these bodies is to ensure that expeditions action is taken
against the members against whom allegations of misconduct are levelled and
he gets fair opportunity to contest those allegations. An order passed by the
Disciplinary Committee can be appealed against under Section 22G. Section
23 which finds place in Chapter V1 provides for constitution’ and functions of
Regional Councils. Chapter VII specifies thie penalties, which can be imposed
on a member, a non member and a company. Chapter VIIA contains provisions
for establishment of Quality Review Board, functions of the Board, etc. and
Chapter VIII contains miscellaneous provisions. Schedules I and Il appended
to the Act specify various acts of misconduct of a chartered accountant in
practice. These Schedules obviously do not enumerate the wrong doings of a
person who is not a member of the Institute.

11. Sections 2(1) (b), 24, 24A, 25, 26 and 28 of the Act, which have
bearing on this case, read as under:
“2, Interpretation

(1) Inthis Act, unless there is anything repugnant in the
subject or context,-

(b) “chartered accountant” means a person who is a member
of the Institute.

.
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24. Penalty for falsely claiming to be a member, etc.
Any person who-
(1) notbeing a member of the Institute -

(a) represents'that he is a member of the Institute; or

(b) uses the desi gnatid_n Chartered Accountant; or

(ii) being a member of the Institute, but not having a
certificate of practice, represents that he is in practice or
practises as a-chartered accountant, shall be punishable on
first conviction with fine which may extend to one thousand
rupees, and on any subsequent conviction with imprisonment
which. may extend to six months or with fine which may extend
to five thousand rupees, or with both.

24A. Penalty for using name of the Council, awarding
degree of chartered accountancy, etc.

(1) Save as otherwise provided in this Act, no person shall-

(i) useaname or the common seal which is iden-
tical with the name or the..common seal of the In-
stitute or so nearly resembles it as to deceive or as
is likely to deceive the public;

(i) award any degree, diploma or certificate or
bestow any designation which indicates or purports
to indicate the position or attainmentnt of any
qualification or competence similar to that of a
member of the Institute; or

(iii) seekto regulate in any manner whatsoever
the profession of chartered accountants.

(2) Any person contravening the provisions of subsection
(1) shall, without prejudice to any other proceedings Which
may be taken against him, be punishable with fine which may
extend on first conviction to one thousand rupees, and on any
subsequent conviction with imprisonment which may extend
to six months, or with fine which may extend to five thousand
rupees, or with both.’
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25. Companies not to engage in accountancy

(1) No company, whether incorporated in India or elsewhere,
shall practise as chartered accountants.

(2) Ifany company contravenes the provisions of sub-section
(i), then, without prejudice to any other proceedings which
may be taken against the company, every director, manager,
secretary and any other officer thereof who is knowingly a
party to such contravention shall be punishable with fine which -
may extend on first conviction to one thousand rupees, and on
any subsequent conviction to five thousand rupees.

26. Unqualified persons not to sign documents

(1). No person other than a member of the Institute shall
sign any document on behalf of a chartered accountant in
practice or a firm of such chartered accountants in h1s or its
professional capacity.

(2) Any person who contravenes the provisions of sub-section
(1) shall, without prejudice to any other proceedings, which
may be taken against him, be punishable on first conviction
with a fine not less than five thousand rupees but which may
extend to one lakh rupees, and in the event of a second or
subsequent conviction with imprisonment for a term which may
extend to one year or with fine not less ten thousand rupees
but which may extend to two lakh rupees or with both.

28. Sanction to prosecute
No person shall be. prosecuted under this Act except on a

complaint made by or under the order of the Council or of the
Central Government.” '

Sectidns 2(d), 4., 5 and 195 Cr.P.C. on which reliance has been placed
by learned senior counsel for the respondent read as under:

“2(d). “complaint” means any allegation made orally orin -
writing to a Magistrate, with a view to his taking action under
this Code, that some person, whether known or unknown,
has committed an offence, but does not include a police report.

Explanation. -A report made by a police officer in acase which
discloses, after investigation, the commission of a non-

(e



LLR.[2011]M.P,, Insti.+of C.A. of India Vs.Vimal Kumar Surana(SC)- 329

cognizable offence shall be deemed to be a complaint; and the
police officer by whom such report is made shall be deemed :
to be the complainant; o

4. Trial of offences under the Indian Penal Code and other
laws. - (1) All offences under the Indian Penal Code: (45 of
1860) shall be’investigated, inquired into tried, and otherwise
dealt with according to the provision hereinafter contained.

(2) All offences under any other law shall be investigated,
inquired into, tried, and otherwise dealt with according to the
same provisions, but subject to any enactment for the time
being in force regulating the manner or place of investigating,
inquiring into, trying or otherwise dealing with such offences,

5. Saving. - Nothing contained in this Code shall in the
absence of a specific provision to the contrary, affect any
special or local law any special jurisdiction or power conferred,
or any special form of procedure prescrlbed by any other law
for the time being in force.

195. Prosecution for contempt of lawful authorlty of
public servants, for offences against public justice and
for offences relating to documents given m evndence-(l).
No Court shall take cognizance- : P

(a) (i) of any offence punishable under sections 172 to 188
(both inclusive) of the Indian Penal Code {450f1860), or

(i1)) ofany abetment of, attempt to commit, such offence, or

(iii) of any criminal conspiracy to commit, such offence,
except on the complaint in writing- of the public servant
concerned or of some other public servant to whom he is
admlmstratxvely subordinate;

(b) (i) of any offence punishable under any of the followmg
section of the Indian Penal Code (45 of 1860), namely,
sections 193 to 196 (both inclusive), 199,200, 205 1o 21},
(both inclusive) and 228, when'such offence is alleged to have
been comrmtted in, or in relation to, any, proceedlng in any
Court or

(i1) .of any offence descrlbed in section 463 or pumshablc
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under section 471, section 475 or section 476, of the said
Code, when such offence’is alleged to have been committed
in respect of a document produced or given in evidenceina
proceeding in any Court, or

(iii) of any. criminal conspiracy to commit, or attempt to
commit, or the abetment of, any offence specified in sub-clause
(i) or sub-clause (ii),

except on the complaint in writing of that Court or by such
officer of the Court as that Court may authorise in writing in
this behalf, or of some other Court to which that Court is
subordinate.

(2) Where a complaint has been made by a ‘public servant
under clause (a) of subsection (1) any authority to whichheis
administratively subordinate may order the withdrawal of the
complaint and send a copy of. such order to the Court; and
upon its receipt by the Court, no further proceedings shall be
taken on the complaint:

Provided that no such withdrawal shall be ordered if the trial
in the Court of first instance has been concluded.

(3) In clause (b) of sub-section (1), the term “Court” means
a Civil, Revenue or Criminal Court, and includes a tribunal
constituted by or under a Central, provincial or State Actif
declared by that Act to be a Court for the purposes of this
section.

(4) For the purposes of clause (b) of sub-section (1), a

Court shall be deemed to be subordinate to the Court to which -

appeals ordinarily lie from appealable decrees or sentences of
such former Court, or in the case of a_civil Court from whose
decrees no appeal ordinarily lies, to the principal Court having
ordinary original civil jurisdiction within whose local jurisdiction
such Civil Court is situate:”
Provided that-
(a) where appeals lie to more than one Court, the
Appeliate Court of inferior jurisdiction shall be the Court
to which such Court shall be deemed to be subordinate;

(b) where appeals lie to a civil and also to a Revenue Court,
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such Court shall be deemed to be subordinate to the civil
or Revenue Court according to the nature of the case or
proceeding in connection with which the offence is alleged
to have been committed.”

12, An-analysis of Section 24 shows that if a person who is not a member of
thie Institute represents himself as a member of the Institute or uses the
- designation of chartered accountant then he is liable to be punished on first
conviction with fine which may extend to Rs.1,000/-. On any subsequent
conviction, he can be punished with imprisonment up to 6 months or fine
which may extend to Rs.5,000/- or with both. Similar punishment can be
imposed on a member of the Institute who does not have a certificate of
practice but represents that he is in practice or practises as a chartered
accountant. Sub-section (2) of Sections 24A, 25 and .26 provide for imposition
of different kinds of punishment for violation of the provisions contained in
sub-section (1) of those sections. The punishment prescribed under Section
24A can be imposed if a person uses a name or the common seal which is
identical with the name or the common seal of the Institute or is almost similar
to such seal and the use of such seal has the effect of deceiving or is likely to
deceive the public, A person can also be punished if he awards any degree,
diploma or certificate or bestow any designation which indicates or purports
to indicate position or attainment of any qualification or competence at par
with a member of the Institute or if he seeks to regulate the profession of
chartered accountants. Section26 provides for imposition of punishment if a
person other thian a member of the Institute signs any document on behalf ofa
chartered accountant in practice or a firm of such chartered accountants in his
or its professional capacity. Section 28 which is couched in negative form
declares that no person shall bé prosecuted under the Act except on a complaint
made by or under the order of the Council or of the Central Government.

13. What is most significant to note is that prohibition contained in Section
28 against prosecution of a person except on a complaint made by or under
the order of the Council or of the Central Governinent is attracted only when
such person is sought to be prosecuted for contravention of the provisions
contained in Section 24 or sub-section (1) of Sections 24A,25 or.26 and not
for any act or omission which constitutes an offence under the IPC.. The use
of expression without prejudice to any other proceedings which may be taken
against him in sub-section (2) of Sections 24A and 26 and somewhat similar
expression in sub-section (2) of Section 25 show that contravention of the
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provisions contained in sub-section (1) of those sections can lead. to filing of
complaint under Section 28 of the Act and if the particular .act also amounts
an offence under the IPC or any other law, then a complaint can also be filed
under Section 200 Cr.P.C. or a first information report lodged with the police
under Section 156 Cr.P.C. The said expression cannot be given a restricted
meaning in the context of professional and other misconducts which may be
committed by a member of the Institute and for which he may be punished
under Section 21B(3) because the violation of Sections 24 to 26 can be
committed by a person who may or may not be a chartered accountant as
defined in Section 2(b). In other words, if the particular act of a member of
the Institute or a non member or'a company results in contravention of the
provisions contained in Section 24 or sub-section (1) of Sections 24A, 25 or
26 and such act also amounts criminal misconduct which is defined as an .
offence under the IPC, then a complaint can be filed by or under the order of
the Council or of the Central Government under Section 28, which may
ultimately result in imposition of the punishment prescribed under Section 24
or sub-section (2) of Sections 24A, 25 or 26 and such member or non member
or company canalso be prosecuted for any identified offence under the IPC.
The object underlying the prohibition contained in Section 28 is to protect the
persons engaged in profession of chartered accountants against false and
untenable complaints from dissatisfied litigants and others. However, there s
nothing in the language of the provisions contained in Chapter VII from which
it can be inferred that Parliament wanted to confer immunity upon the members
and non members from prosecution and punishment if the action of such
member or non member amounts to an offence under the IPC or any other
law.

14. The issue deserves to be considered from another angle. If a person
cheats by pretending to be some other person, or by knowingly substituting
one person for another, or representing that he or any other person is a person
other than he or such other person really is (Section 416 IPC), then he can be
charged with the allegation of cheating by personation and punished under
Section 419 for a term which may extend'to 3 years or with fine or both. Ifa
person makes any false document with the intent to cause damage or injury to
the public or to any person, or to support any claim or title, then he canbe
prosecuted for an offence of forgery (Section 463) and can be punished under
Section 465 with imprisonment which may extend to 2 years or with fine or
with both. If a person commits forgery for the purpose of intending that the
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document forged by him shall be used for the purpose of cheating then he can
be punished with imprisonment for a term which may extend to 7 years and
fine (Section 468). If a person makes or counterfeits any seal, plate, or other
instrument for making an impression, intending that the same shall be used for
committing any forgery which would be punishable under Section 467 or with
such intent, in his possession any such seal, plate or other instrument, knowing
the same to be counterfeit then he is liable to be punished with imprisonment
for life or with imprisonment which may extend to 7 years. He shall also be
liable to fine. The provisions contained in Chapter VII of the . Act neither
define cheating by personation or forgery or counterfeiting of seal, etc. nor
provide for punishment for such offences. Ifit is held that a person acting in
violation of Section 24 or contravening sub-section (1) of Sections 24A and
260ftheAct can be punished only under the Act even though his act also
amounts to one or more offence(s) defined under:the IPC and that too on a
complaint made in accordance with Section 28, then the provisions of Chapter
VII will become discriminatory and may have to be struck down on the ground
of violation of Article 14. Such an unintended consequence can be and
deserves to be avoided in interpreting Sections 24A, 25 and 26 keeping in
view the settled law that if there are two possible constructions of a statute,
then the one which leads to anomaly or absurdity and makes the statute
vulnerable to the attack of unconstitutionality should be avoided in preference
to the other which makes it rational and immune-from the charge of
unconstitutionality. That apart, the Court cannot interpret the provisions of
the Act in a manner which will deprive the victim of the offences defined in
Sections 416, 463, 464, 468 and 471 of his right to prosecute the wrong
doer by filing the first information report or-complaint under the relevant
provisions of Cr.P.C.

15. We. may add that the respondent could have been simultaneously
prosecuted for contravention of Sections 24, 24A and 26 of the Act and for
the offences defined under the IPC but in view of the bar contained in Article
20(2) of the Constitution read with Section 26 of the General Clauses Act,
1897 and Section 300 Cr.P.C., he could not have been punished twice for the
same offence. In Maqbool Hussain v. The State of Bombay (supra), the
Court considered the question whether the appellant who had brought gold
from Jeddah in contravention of notification dated 25.8.1948 could have been
prosecuted under Section 8 of the Foreign Exchange Regulation Act, 1947
after the gold had been confiscated by the authorities. of the Customs
Department.under Section 167(8) of the Sea Customs Act, 1878. The
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appellant challenged his prosecution by contending that this amounted to
infringement of his fundamental right under Article 20(2) of the Constitution.
The Bombay High Court negatived his challenge. This Court upheld the order
of the High Court and observed:

“There is no doubt that the.act which constitutes an offence
under the Sea Customs Act as .also an offence under the
Foreign Exchange Regulation Act was one and the same viz.
importing the gold in contravention of the notification of the
Government of India dated 25th August, 1948. The appellant
could be proceeded against under Section 167(8) of the Sea
Customs Act as also under Section 23 of the Foreign Exchange
Regulation Act in respect of the said act. ’

The fundamental right which is guaranteed in Article 20(2)
enunciates the principle of “autrefois convict” or “double
jeopardy”. The roots of that principle are to be found in the
well established rule of the common law of England “that where
a person has been convicted of an offence by a court of
__ competent jurisdiction the conviction is a bar to all further
" * “¢riminal proceedings for the same offence”. (Per Charles, J. in
Regv. Miles®). To the same effect is the ancient maxim “Nemo
bis.debet puniri,pro uno delicto”, that is to say that no one
ought to be twice punished for one offence or as it is sometimes
written “pro eadem causa”, that is, for the same cause.

This s the principle on which the .party pursued has available
to him the plea of "autrefois convict”, or “autrefois acquit”.
“The plea of ‘autrefois convict’ or ‘autrefois acquit’ avers that
the defendant has been previously convicted or acquitted on a
charge for the same offence as that in respect of which’he is
arraigned.... The question for the jury on the issue is whether.
the defendant has previously been in jeopardy in respect of
the charge on which he is arraigned, for the rule of law is that
a person must not be put in peril twice for the same offence.
The test is whether the former offence and the offence now
charged have the same ingredients in the sense that the facts
constituting the one are sufficient to justify a conviction ofthe
other, not that the facts relied on by the Crown are the same in-
the two trials. A plea of ‘autrefois acquit’ is not proved unless



LLR.[2011]M.P,

it is shown that the verdict of acquittal of thé previous charge

necessarily involves an acquittal of the latter.” (Vide
Halsbury’s Laws of England, Hailsham Edltlon Vol. 9, pp
152 and 153, para 212).

This principle found recognition in Section 26 of the General
Clauses Act, 1897,—

"Where an act or omission constitutes an offence
under two or more enactments, then the offender
shall be liable to be prosecuted and punished under
cither or any of those enactments but shall not be
liable to be punished twice for the same offence,’

| -and also in Section 403(1) of the Criminal Procedure Code,

1898,

‘A person who has been tried by a court of
competent jurisdiction for an offence and convicted
or acquitted of such offence shall, while such
conviction or acquittal remains in force, not be liable
to be tried again for the same offence, nor on the
same facts for any other offence for which a different
charge from the one made against him might have
been made under Section 236, or for which he might
have been convicted under Section 237°.”
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The Court then referred to the provisions of the Sea Customs Act, 1878 and

held:

“We are of the opinion that the Sea Customs authorities are not a
judicial tribunal and the adjudging of confiscation, increased rate
of duty or penalty under the provisions of the Sea Customs Act
do not constitute a judgment or order of a court or judicial tribl_mal
necessary for the purpose of; supporting a plea of double jeopardy.
It therefore follows that when the Customs authorities
confiscated the gold in question neither the proceedings taken
before the Sea Customs authorities constituted a prosecution
of the appellant nor did the order of confiscation constitute a
punishment inflicted by a court or judicial tribunal on the
appellant. The appellant could not be said by reason of these
proceedings before the Sea Customs authorities to have been

%
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“prosecuted and punished” for the same offence with which
he was charged before the Chief Presidency Magistrate,
Bombay, in the complaint which was filed against him under
Section 23 of the Foreign Exchange Regulation Act.”

16. InT.S. Baliah’s case, the Court considered the question whether the
appellant could be simultaneously prosecuted under Section 177 IPC and for
violation of Section 52 of the Income Tax Act, 1922. After noticing Section
26 of the General Clauses Act, the Court held:

“A plain reading of the section shows that there is no bar to
the trial or conviction of the offender under both enactments
but there is only a bar to the punishment of the offender twice
for the same offence. In other words, the section provides

" that where an act or omission constitutes an offence under
two enactments, the offender may be prosecuted and punished
under either or both the enactments but shall not be liable to
be punished twice for the same offence. We accordingly reject
the argument of the appellant on this aspect of the case.”

17. In State of Bombay v. S.L. Apte (1961) 3 SCR 107, the question that
fell for consideration was whether in view of an earlier conviction and sentence
under Section 409 IPC, a subsequent prosecution for an offence under Section
105 of Insurance Act, 1935, was barred by Section 26 of the General Clauses
Act and Article 20(2) of the Constitution. This Court answered the question
in following words:

“To operate as a bar the second prosecution and the
consequential punishment thereunder, must be for ‘the same
offence’. The crucial requirement therefore for attracting the
article is that the offences are the same, i.e., they should be
identical. If, however, the two offences are distinct, then
notwithstanding that the allegations of facts in the two
complaints might be substantially similar, the benefit of the ban
cannot be invoked. It is, therefore, necessary to analyse and
compare not the allegations in the two complaints but the
ingredients of the two offences and see whether their identity
is made out. .

... Though Section 26 inits opening words refersto ‘theact
or omission constituting an .offence under two or more
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enactments’, the emphasis is not on the facts alleged in the

- two complaints but rather on the ingredients which constitute
the two offences with which a person is charged. This is made
clear by the concluding portion of the section which refers to
‘shall not be liable to be punished twice for the same offence ”,
If the offences are not the same but are distinct, the ban
imposed by this provision also cannot be invoked.”

18. In VK. Agarwalv. Vasantraj B. Bhatia (1988) 3 SCC 467, this:-Court
considered the question whether the acquittal of an accused charged with
having committed an offence punishable under Section 111 read with'Section
135 of the Customs Act, 1962 create a legal bar to the subsequent prosecution
of the said accused under Section 85 of the Gold (Control) Act, 1968. The
Gujarat High Court answered the question in affirmative, This Court reversed
the order of the High Court and observed:

“It is therefore evident that the ingredients required to be
established in respect of the offence under the Customs Act
- are altogether different from the ones required to be
established for an offence under the Gold (Control) Act. In
respect of the former, the prosecution has to establish that
there was a prohibition against the import into Indian sea
waters of goods which were found to be in the possession of
the offender. On the other hand in respect of the offence under
the Gold (Control) Act, it is required to be established that the
offender was in possession of primary gold meaning thereby
gold of a purity of not less than 9 carats in any unfinished or
semi-finished form. In regard to the latter offence it is not
necessary to establish that there is any prohibition against the
import of gold into Indian sea waters. Mere possession of gold
of purity not less than 9 carats in any unfinished or semi-finished
form would be an offence under the Gold Control Act. It is
therefore stating the obvious to say that the ingredients of the
two offences are altogether different. Such being the case the
question arises whether the acquittal for the offences under
- the Customs Act which requires the prosecution to establish
altogether different ingredients operates as a bar to the
prosecution 0f the same person in connection with the charge
of having committed the offence under the Gold (Control) Act.
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......... In the present case the concerned Respondents could
be found guilty of both the offences in the context of the
possession of gold. If it was established that there was a
prohibition against the import of gold and that he was found in
possession of gold which he knew or had reason to believe
was liable to confiscation he would be guilty of that offence.
He would also be guilty of an offence under the Gold (Control)
Act provided the gold is of a purity of at least 9 carats. He
would have violated the provisions of “both ” the Customs
Act and the Gold (Control) Act if the aforesaid ingredients
were established. It is not as if in case he was found guilty of
an offence under the Customs Act, he could not have been
found guilty under the Gold (Control) Act or vice versa. Upon
being found guilty of both the offences the court may pethaps,
impose a concurrent sentence inrespect of both the offences
but the court has also the power to direct that the sentence,
shall run consecutively. There is therefore no question of framing
of an alternative charge one, under the Customs Act, and the
other, under the Gold (Control) Act. If the ingredients of both
the offences are satisfied the same act of possession of the
gold would constitute, an offence both under the Customs Act
as also under the .Gold (Control) Act. Such being the position
it cannot be said thatthey could have been tried on the .same
facts for an alternative charge in the context of Section
236Cr.P.C. at the time of the former proceedings. The
submission urged .in the context of Section 403(1) cannot
therefore succeed for it cannot be said that the persons who
are sought to be tried in the subsequent proceedings could
have been tried on the same facts at the former trial under
Section 236.” '

19. In State of Bihar v. Murad Ali Khan (1988) 4 SCC 655, the question
considered by the Court, was whether, the complaint lodged by the competent
officer alleging commission of offence under Section 9(1) read with Section
51 for killing elephants and removing its husk was maintainable notwithstanding
the pendency of police investigation for an offence under Sections 447, 429
and 479 read with Sections 54 and 39 of the Act. After adverting to the
relevant provisions, this Court held:

-



iV

ILR.[2011]MP,

“What emerges-from a perusal of these provisions is that
cognizance of an offence under the “Act” can'betaken'by a
court only on the complaint of the officer mentioned in Section
55. The person who lodged complaint dated June 23,1986
claimed to be such an officer. In these circumstances even if
the jurisdictional police purported to register a case for an
alleged offence against the Act, Section 210(1) would not be
attracted having regard to the position that cognizance of such
an offence can only be taken on the complaint of the officer
mentioned in that section. Even where a Magistrate takes
cognizance of an offence instituted otherwise than on a police
report and an investigation by the police is in progress in relation
to same offence, the two cases do not lose their separate
identity. The section seeks to obviate the anomalies that might
artse from taking. cognizaﬂc'e of the same offence more than
once. But, where, as here, cognizance can be taken only in
one way and that on the complaint of a particular statutory

functionary, there is no scope or occasion for taking cognizance

more than once and, accordingly, Section 210 has no role to
play. The view taken by the ngh Court on the footing of Sechon

210 is unsupportable.

We are unable to accept the co_ntention of S_hri R.F.
Nariman that the specific allegation in the present case concerns
the specific act of killing of an elephant, and that such an
offence, at all events, falls within the overlapping areas between
of Section 429 IPC on the on¢ hand and Section 9(1) read
with Section 50(1) of the Act-on the other and therefore
constitutes the same offence. Apart-from the fact that this
argument does not serve to support the order of the High Court
in the present case, this arguinent is, even on its theoretical
possibilities, more attractive than sound. The expressmn “any
act or omission which constitutes any offence under this Act”-
in Section 56 of the Act, merely imports the 1dea that the same
act or omission mlght constitute an offence under another law
and could be tried under such other law, or laws also

'The proviso to Section 56 has also a.fam111ar ring and isa
facet of the fundamental and salutary principles that permeate
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penology and reflected in analogous provisions of Section 26
of General Clauses Act, 1897; Section 71 IPC; Section 300
CrPC 1973, and constitutionally guaranteed under Article
20(2) of the Constitution. Section 26 of the General Clauses
Act, 1897 provides:

“26. Provision as to offences punishable under
two or more enactments—Where an. act or
omission constitutes an offence under two or more
enactments, then the offender shall be liabletobe -
prosecuted and punished under either or any ofthose
enactments, but shall not be liable to be punished
twice for the same offence.”

* Broadly speaking, a protection against a second or
multiple punishment for the same offence, technical
complexities aside, includes a protection against re-
prosecution after acquittal, a protection against re-
prosecution after conviction and a protection against double
or multiple punishment for the same offence. These
protections have since received constitutional guarantee under
Article 20(2). But difficulties arise in the application of the
principle in the context of what is meant by “same offence”.
The principle in American law is stated thus:

“The proliferation of technically different offences
encompassed in a single instance of crime behaviour
has increased the importance of defining theé scope
of the offence that controls for purposes of the
double jeopardy guarantee. '

Distinct statutory provisions will be treated as
involving separate offences for double jeopardy
purposes only if ‘each provision requires proofof
an additional fact which the other does not’
(Blockburger v. United States). Where the same
evidence suffices to prove both crimes, they are the
same for double jeopardy purposes, and the clause
forbids successive trials and cumulative punishments
for the two crimes. The .offences must be joined in

ah
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one indictment and tried to gether unless the defend-
ant requests that they be tried separately. {Jeffers
v. United States)”

The expression “the same offence”, “substantially.the same
offence” “in effect the same offence” or “practically the same”,
have not done much to lessen the difficulty in applying the tests
to identify the legal common denominators of “same offence”.
Friedland in Double Jeopardy (Oxford 1969) says at p. 108:

“The trouble with this approach is that it is vague
and hazy and conceals the thought processes of the
court. Such an inexact test must depend upon the
individual impressions of the judges and can give
littlle guidance for future decisions. A more serious
consequence is the fact that a decision in one case
that two offences are ‘substantially the same’ may
compel the same result in another case involving
the same two offences where the circumstances may -
be such that a. second prosecution should be
_permissible...,”
. In order that the prohibition is attracted the same act must
constitute an offence under more than one Act. If there are

two distinct and separate offences with. different ingredients

under two different enactments. a double punishment is not
barred. In Leo Roy Frey v. Superintendent, District Jail,

the question arose whether a. crime and the offence of
conspiracy to commit it are different offences. This Court said:
(SCR p. 827)

“The offence of” conspiracy to commit a crime is a
different offence from the crime thatis the object of
the conspiracy because the conspiracy precedes the
commission of the crime and is complete before the.
crime is attempted or completed, equally the crime
attempted or completed does not require the
element of conspiracy as one ofits ingredients. They
are, therefore, quite separate offences.”

20. In State of Rajdsthan v. Hat Singh (2003) 2 SCC 152, the Court
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considered the question whether the High Court was ri ght in taking the view
that the respondent could have been prosecuted either under Section 5 or
Section 6(3) of the Rajasthan Sati (Prevention) Act, 1987 and not under both
the sections. The High Court, had ruled in favour of the respondent. This
Court reversed the judgment of the High Court, referred to Article 20(2) of
the Constitution, the judgments in Magbool Hussain v. The State of. Bombay
(supra), State of Bombay v. S.L. Apte (supra) and observed:

“The rule against double jeopardy is stated in the maxim nemo
debet bis vexari pro una et eadem causa. 1t is a significant
basic rule of criminal law.that no man shall be put in jeopardy
twice for one and the same offence. The rule provides
foundation for the pleas of autrefois acquit and autrefois
convict. The manifestation of this rule is to be found contained
in Section 26 of the General Clauses Act, 1897, Section 300.
of the Code of Crimina] Procedure, 1973 and Section 71 of
\ the Indian Penal Code. Section 26 of the General Clauses Act
\. provides:

“26. Where an act or omission constitutes an offence
under two or more enactments, then the offender
shall be liable to be prosecuted and punished under
either or any of those enactments, but shall not be
liable to be punished twice for the same offence. ”

Section 300 CrPC provides, inter alia,—

“300. (1) A person who has once been tried by a
court of competent jurisdiction for'an offence and
convicted or acquitted of, such offence shall,
while such conviction or acquittal remains in force,
not be .liable to be tried again for the same offence,
nor on the same facts for any other offence for which
a different charge from the one made against him
might have been made under sub-section (1) of
Section 221, or for which he might have been
convicted under sub-section (2) thereof.”

Both the provisions employ the expression “same offence”.

The Court then proceeded to analyze the relevant sections of the Act
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and held that the offences under Sections 5 and 6(3) of the Act were distinct
and there was no bar against prosecution of the tespondent under Section 5
even though his prosecution under Section 6(3) had fa'iled.‘

21. In view of the above discussion, the argument of the learned senior
counsel appearing for the respondent that the Act is a special legislation vis-
a-vis IPC and a person.who is said to have contravened the provisions of
sub-section (1) of Sections 24, 24A, 25 and 26 cannot be prosecuted for an
offence defined under the IPC, which found favour with the High Court does
not commend acceptance.

22. The judgments on which the learned senior counsel appearing for the
respondent has placed reliance are clearly distinguishable. In Jamiruddin
Ansariv. C.B.I, (supra), this Court was.called upon to consider Whether an
order for investigatioh could be passed under Section 156(3) Cr.P.C.ina
case involving violation of the provisions contained in the Maharashtra Control
of Organised Crime Act, 1999. This Court referred to the provisions of
Sections 9 and 23 of the Maharashtra Act and held that the Special Judge
cannot take cognizance of any offence under that Act unless sanction has
been given by a police officer not below the rank of Additional Director General
of Police. The Court further held that the provisions contained in the
Maharashtra Act have overriding effect and Section 156(3) cantiot be invoked
for ordering special inquiry on a private complaint. Paragraphs 65 (part), 67
and 68 of the judgment, which contain this conclusion, reads as under:

“The wording of'sub-section (2) of Section 23 leaves no room
for doubt that the learned Special Judge cannot take cognizance
of any offence under MCOCA unless sanction has been
previously given -by the police officer mentioned hereinab ove.
In such a situation, even as far as a private complaint is
concerned, sanction has to be obtained from the police officer
notbelow the rank of Additional Director General of Police, before
the Special Judge can take cognizanceof such complaint.

We are also inclined to hold that in view of the provisions of
Section 25 of MCOCA, the provisions of the said Act would
have an overriding effect over the provisions of the Criminal
Procedure Code and the learned Special Judge would not,
therefore, be entitled to invoke the provisions of Section 156(3)
CrPC for ordering a special inquiry on a private complaint
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and taking cognizance thereupon, without traversing the route
indicated in Section 23 of MCOCA. In other words, even on
a private complaint about the commission of an offence of
organised crime under MCOCA cognizance cannot be taken
by the Special Judge without due. compliance with sub-section
(1) of Section 23, which starts with a non obstante clause.

As indicated hereinabove, the provisions of Section 23 are
the safeguards provided against the invocation of the provisions
of the Act which are extremely stringent and far removed from
the provisions of the general criminal law. If, as submitted on
behalf of some of the respondents, it is accepted that a private
complaint under Section 9(1) is not subject to the rigours of
Section 23, then the very purpose of introducing such
safeguards lose their very raison d’etre. At the same time, since
the filing of a private complaint is also contemplated under
Section 9(1) of MCOCA, for it to be entertained it has also to
be subject to the rigours of Section 23. Accordingly, in view

_of the bar imposed under sub-section (2) of Section 23 ofthe
Act,’the learned Special Judge is precluded from taking
cognizance on a private complaint upon a separate inquiry under
Section 156(3) CrPC. The bar of Section 23(2) continues to
remain in respect of complaints, either of a private nature or
on a police report.”

The question which fell for consideration in Jeewan Kumar Rautv. C.B.1,
(supra) was whether the Transplantation of Human Organs Act, 1994 (for
short, ‘the 1994 Act’) is a special law and has overriding effect qua the
provisions of the IPC. This Court referred to Sections 18, 19 and 22 of the
1994 Act and observed:

“TOHO being a special statute. Section 4 of the Code, which
ordinarily would be applicable for investigation into a
cognizable offence or the other provisions, may not be
applicable. Section 4 provides for investigation, inquiry, trial,
-ete. according to the provisions of the Code. Sub-section (2)
of Section 4, however, specifically provides that offences under
any otherlaw shall be investigated, inquired into, tried and
otherwise dealt with according to the same provisions, but
subject to any enactment for the time being in force regulating



L SLIU-1 -1 101aL)

LLR.[2011]M.P., Insti. of C.A. of India Vs.Vimal Kumar Surana(SC) 345

the manner or place of investigating, inquiring into, tried or
otherwise dealing with such offences.

TOHO being a special Act and the matter relating to dealing
with offences thereunder having been regulated by reason of
the provisions thereof, there cannot be any manner of doubt
whatsoever that the same shall prevail over the provisions of
the Code. The investigation in terms of Section 13(3)(iv) of
TOHO, thus, must be conducted by an authorised officer.
Nobody else could do it. For the aforementioned reasons, the
officer in charge of Gurgaon Police Station had no other option.
but to hand over the investigation to the appropriate authority.

Section 22 of TOHO prohibits taking of cognizance except
on a complaint made by an appropriate authority or the person
who had made a complaint earlier to it as laid down therein.
The respondent, although, has all the powers of an investigating
agency, it expressly has been statutorily prohibited from filing
a police report. It could file a complaint petition only as an
appropriate authority so as to comply with the requirements
contained in Section 22 of TOHO. If by reason of the
provisions of TOHO, filing of a police report by necessary
implication is necessarily forbidden, the question ofits
submitting a report in terms of sub-section (2) of Section 173
of the Code did not and could not arise. In other words, if no
police report could be filed, sub-section (2) of Section 167 of
the Code was not attracted.

It is a well-settled principle of law that if a special statute lays
down procedures, the ones laid down under the general statutes
shall not be followed. In a situation of this nature, the
respondent could carry out investigations in exercise of its
authorisation under Section 13(3)(iv) of TOHO. While doing
50, it could exercise such powers which are otherwise vested
init. But, as it could not file a "police report but a
complaint petition only; sub-section (2) of Section 167 of the
Code may not be applicable.”

23. Thelanguage of the provisions, which were interpreted in the above
noted two judgments was not similar to sub-section (2) of Sections 24A, 25
and 26 of the Act which, as mentioned above, contain the expression ‘without
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prejudiceto any other proceedings, which maybe taken’. Therefore, the ratio
of those judgments cannot be relied upon for sustaining the impugned order.

24. It is also apposite to mention that except the provision contained in
Section 28 against the prosecution of a person, who is alleged to have acted
in contravention of sub-section (1) of Sections 24, 24A, 25 or 26 otherwise
then on a complaint made by or under the order of the Council or the Central
Government, the Act does not specify the procedure to be followed for
punishing such person. In the absence of any such provision, the procedure
prescribed in Cr.P.C. has to be followed for inquiry, investigation and trial of
the complaint which may be filed for contravention of any of the provisions
contained in Chapter VII of the Act - Section 4 Cr.P.C.

25. The submission of Shri Gupta that the respondent cannot be
prosecuted for offences defined under the IPC because no complaint had
been filed against him by the concerned Court or authority as per the
requirement of Section 195(I)(b)(ii) Cr.P.C. sounds attractive but lacks merit.
The prohibition contained in Section 195 Cr.P.C. against taking of cognizance
by the Court except on a complaint in writing made by the concerned Court
before which the document is produced or given in a proceeding is not attracted
in the case like the present one because the officers of the Income Tax
Department an_d.the authorities constituted under the Madhya Pradesh Trade
Tax Act, 1995 before whom the respondent is alleged to have acted on the
basis of power of attorney or as legal representative or produced audit report
do not fall within the ambit of the term ‘Court’ as defined in Section 195(3)
Cr.P.C. Such officer/authorities were neither discharging the functions of a
Civil, Revenue or Criminal Court nor they could be treated as tribunal
constituted by or under the Central or State Act, which is declared to be a
Court for the purpose of Section 195. This provision was analysed and
interpreted by the Constitution Bench in lgbal Singh Marwah v. Meenakshi
Marwah (2005) 4 SCC 370. The Constitution Bench referred to other
provisions of Cr.P.C. and considered earlier judgments and observed:

“The scheme of the statutory provision may now be examined.
Broadly, Section 195 CrPC deals with three distinct categories,
of offences which have been described in clauses (a), (b)(i)
and (b)(ii) and they relate to (1) contempt of lawful authority
- of public servants, (2) offences against public justice, and (3)
offences relating to documents given in evidence. Clause (a)
deals with offences punishable under Sections 172 to 188 IPC

)
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which occur in Chapter X IPC and the heading of the Chapter
is—Of Contempts of the Lawful Authority of Public Servants’
These are offences which directly affect the functioning of or
discharge of lawful duties of a public servant. Clause ®)(4)
- refers to offences in Chapter X1 IPC which is headed as—*0f
False Evidence and Offences Against Public Justice”. The
offences mentioned in this clause clearly relate to giving or
fabricating false evidence or making a false declaration in any
judicial proceeding or before a court of justice or before a
public sérvant who is bound or authorised by law to receive
such declaration, and also to some other offences which have
a direct correlation with the proceedings in a court of justice
(Sections 205 and 211 IPC). This being the scheme.of two
provisions or clauses of Section 195 viz. that the offence should
be such which has direct bearing or affects the functioning or
discharge of lawful duties of a public servant or has a-direct
correlation with the proceedings in a court of justice, the
expression “when such offence is alleged to have been
committed in respect of a document produced or given in
evidence in a proceeding in any court” occurring in clause (b)(ii)
should normally mean commission of such an offence after the
<document has actually been produced or given in evidence in
the court. The situation or contingency where an offence as
enumerated in this clause has already been commilted earlier
and later on the document is produced or is given in evidence .
in court, does not appear to be in tune with clauses (a)(i)and
(b)(i) and consequently with the schieme of Section 195 CrPC.
This indicates that clause (b)(ii) contemplates a situation where
the offences enumerated therein are committed with rcspect
to a document subsequent to its production or g1v1ng in
evidence in a proceeding in any court. :

Section 195(1) mandates a complalnt in writing to the court
. for taking cognizance of the offences enumerated in clauses
(b)(i) and (b)(ii) thereof. Sections 340 and 341.CrPC which
occur in Chapter XX VI give the procedure for filing of the
complaint and other matters connected thetewith. The heading
of this Chapter is— “Provisions as to Offences Affecting the
Administration of Justice”. Though, as a general rule, the
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language employed in a heading cannot be used to give a
different effect to clear words of the section where there cannot
be any doubt as to their ordinary-meaning, but they are not to
be treated as if. they were marginal notes or were introduced
into the Act merely for the purpose of classifying the
enactments. They constitute an important part of the Act itself;
and may be read not only as explaining the sections which
immediately follow them, as a preamble to a statute may be
looked to explain its enactments, but as affording a better key
to the constructions of the sections which follow them than
might be afforded by a mere preamble. (See Craies on
Statute Law, 7th Edn., pp.207, 209.) The fact that the
procedure for filing a complaint by court has been provided in
Chapter XX V1 dealing with offences affecting administration
of justice, is a clear pointer to the legislative intent that the
offence committed should be of such type which directly affects
the administration of justice viz. which is committed after the
document is produced or given in evidence in court. Any
offence committed with respect to a document at a time prior
to its production or giving in evidence in court cannot, strictly
speaking, be said to be an offence affecting the administration
of justice.”

The Court then referred to Section 195 of the Code of Criminal Procedure,
1898, the Full Bench judgment of the Allahabad High Court in Emperor v.
Kushal Pal Singh AIR 1931 Allahabad 443 and observed:

"The Court clearly rejected any construction being placed on
the provision by which a document forged before the-
commencement of the proceeding in which it may happen to
be used in evidence later on, to come within the purview of
Section 195, as that would unreasonably restrict the right to
initiate prosecution possessed by a person and recognised by

_ Section 190 CrPC.

The aforesaid decision was considered in Raghunath v. State
of U.P. Here, the accused had obtained sale deed of the
property of a widow by setting up of an impostor and thereafter
filed a mutation application before the Tahsildar. The widow
contested the mutation application on the ground that she had

al
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never executed the sale deed and thereafter filed a criminal-
complaint under Sections 465, 468 and 471 IPC in which the
accused were convicted. In appeal, it was contended that the
private complaint was barred by virtue of Section 195(1)(c)
CrPC and the Revenue Court alone could have filed the
complaint. The Court repelled the aforesaid contention after
relying upon the ratio of Patel Laljibhai v. State of Gujarat
and the private complaint was held to be maintainable. In
Mohan Lal v. State of Rajasthan-the abovenoted two
decisions were relied upon for holding that provisions of Section
195(1)(c) (old Code) would not be applicable where mutation
proceedings were commenced after a Will had been forged.
In Legal Remembrancer, Govt. of W.B. v. Haridas Mundra,
Bhagwati, J. (as His Lordship then was), speaking for a'three--
Judge Bench observed that earlier there was divergence of
opinion in various High Courts, but the same was set at rest
by this Court in Patel Laljibhai Somabhai and approved the
view taken therein that the words of Section 195(1)(c) clearly
meant the offence alleged to have been committed by a party
to the proceeding in his character as such party i.e. after having
become a party to the proceeding, and Sections 195(1 )(c),
476 and 476-A (of the old Code) read together indicated
beyond doubt that the legislature could not have intended to
extend the prohibition contained in Section 195(1)(c) to the -
‘'offences mentioned in the said section when committed by a
party to a proceeding prior to his becoming such party. Similar
view has been taken in Mahadev Bapuji Mahajan v. State
of Maharashtra where the contention that the absence of a
complaint by the Revenue Court was a bar to taking cognizance
by the criminal court in respect of offences under Sections
446, 468, 471 read with Section 120-B IPC which were
comm1tted even before the start,of the proceedm gs before the
‘Revenue Court, was not accepted.

An enlarged interpretation to Section 195 (I)(b)(ii), whereby
the bar created by the said provision would also operate where
after commission of an act of forgery the document is
subsequently produced in court, is capable of great misuse.
As pointed out in Sachida Nand Singh after preparing a forged
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document or committing an act of forgery, a person may
manage to get a proceeding instituted in any civil, criminal or
revenue court, either by himself or through someone set up by
him and simply file the document in the said proceeding. He
would thus be protected from prosecution, either at the instance
of a private party or the police until the court, where the
document has been filed, itself chooses to file a complaint.
The litigation may be a prolonged one due to which the actual
trial of such a person may be delayed indefinitely. Such an
interpretation would be highly detrimental to the interest of the
society at large.”

The attention of the High Court does not appear to have been invited to the
aforesaid judgment of the Constitution Bench and this is the reason that the
High Court declared that the.complaint filed by Brij Kishor Saxena was not
maintainable because the same was not filed in accordance with Section
195D (b)(i)Cr.P.C.

26. Although, Shri Gupta argued that the allegations levelled against the
respondent do not constitute any offence under Sections 419, 420, 465, 467,
468,472 and 473 IPC, we do not consider it necessary to deal with this point
because the High Couirt did not sustain the orders challenged before it on that
ground.

27. Inthe result, the appeals are allowed. The impugned order is set aside
and the matter is remitted to the trial Court for considering whether the
allegations contained in the complaint lodged by Brij Kishor Saxena constitute
any offence under the IPC. Ifthe trial Court comes to the conclusion that the
allegations do constitute one or more offence(s), then it shall proceed against
the respondent in accordance with law. However, it is made clear that in the
absence of a complaint having been filed under Section 28, no charges be
framed against the respondent for the alleged contravention of Sections 24,24 A
or 26 of the Act. .

Appeal allowed.

o
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WRIT APPEAL
Before Mr. Justice A.K. Shrivastava & Mr. Justice Brij Kishore Dube
W.A. No.329/2008 (Gwalior) decided on 22 September, 2010

RAMSWAROOP . . ... Appellant
Vs.
STATE OF M.P. & ors. ... Respondents

Constitution, Article 226 - Judicial review - In a matter of
punishment awarded by disciplinary authority, the scope of judicial
review is limited and unless and until it is borne out that the punishment
is shockingly disproportionate, the same cannot be interfered with
while exercising writ jurisdiction under Article 226 - The scope is still
more narrower in intra-court appeal.

The appellant was serving on the post of Forest Guard. The charge,
which was levelled against him, is that he assaulted his superior officer
by Lathi and thereby has committed the misconduct. The charges were
found to be proved by the enquiry officer, as a result of which, Disciplinary
Authority passed the punishment of dismissal from service. The
departmental appeal, which was filed by the delinquent employee, met
. the same result. In this manner, the employee filed the writ petition before
.the Court. ‘ S (Paras 2 & 10)
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Cases referred :
(2010) 2 SCC 236, 2007(3) MPHT 565, (2007) 1 SCC 437, (2006)
11 SCC 147. .

K.B. Chaturvedi with G P, Chaurasiya, for the appellant. -
. PN. Gupta, GA., for the respondent Nos.1 to 3/State.” :

"JUDGMENT

The Judgment— of the Court was delivered by‘ :
A.K. SHRIVASTAVA, J. :~The order of learned Single Bench dated 15.4.2008
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passed in Writ Petition No.6839/2003 has been assailed by the appellant/-

writ petitioner by filing this appeal under Section 2(1) of the Madhya Pradesh
Uchcha Nyayalaya (Khand Nyaypeeth Ko Appeal) Adhiniyam, 2005.

2. - Indeed, the appellant was serving under the employment of respondents
on the post of Forest Guard. The charge, which was levelled against him, is
that he assaulted his superior officer namely Badam Singh Chouhan by Lathi
and thereby has committed the misconduct. The charges were found to be
proved by the enquiry officer, as a result of which, Disciplinary Authority
passed the - punishment of dismissal from service. The departmental appeal,

which was filed by the delinquent employee, met the same result. In this manner,
the employee filed the writ petition before learned Smgle Bench of this Court.

3. Thelearned Single Bench by examining the material placed on record,
came to hold that charge of assaulting superiorofficer has been found to be
proved, as aresult of which, looking to the limited scope of judicial review,
did not interfere in the order of Appellate Authority either on the merit or on
the point of quantum of sentence.

4. Inthis manner, this appeal has been filed by the appellant assailing the
order passed by learned Writ Couirt as well as order passed by the Disciplinary
Authonty which has been affirmed by the Appellate Authonty

5. Shl‘l K. B Chaturvedi, learned senior counsel for the appellant, subrmts
that there is no evidence even that of Badam Singh Chohan that Lathi blow
was dealt by appellant to him and if that is the position, certainly this Court
can interfere in'the quantum of punishment which has been imposed by
Dlsc1p11nary Authority and the said punishment of dismissal can be diluted by
imposing some lesser punishment. In support of his contention, learned senior
counsel has placed heavy reliance on the latest pronouncement of Supreme
Court State of Uttar Pradesh and others v. Ram Daras Yadav, (201 0)2
SCC 236 and the decision of learned Single Bench of this Court Surendra
Prasad Pande v. State of Madhya Pradesh and three others, 2007 (3)
M.P.H.T.565. Learned senior counsel further submits that even if there is error
of fact, judicial review is permissible and in that regard learned senior counsel
has placed heavy reliance on the decision of Supreme Court Mathura Prasad
v. Union of India & others, (2007) 1 SCC 437. By putting a deep dent on
the order passed by Appellate Authority dismissing the appeal, it has been
contended that without applying its mind, the order of dismissal awarded to
the delinquent employee by Disciplinary Authority has been affirmed and if

at



(Febru-11-Final)

LLR.[2011]M.P, Ramswaroop Vs. State of M. P.(DB) . 353

that would be the position, certainly this Court can interfere and in this regard
learned senior counsel has place reliance on the decision of Supreme Court
Director (Marketing), Indian Oil Corpn. Ltd. and another v. Santosh Kumar,
(2006) 11 SCC 147.

6. Combating the aforesaid submissions, Shri Gupta, learned Govt.
Advocate, argued in support of the impugned order passed by learned Single
Bench and submitted that there is no scope in this intra-court appeal because
the matter has been dealt at length by learned Single Bench and hence it has
been prayed that this appeal be dismissed.

7.  Having heard learned counsel for the parties, we are of the v1ew that
this appeal deserves to be dismissed.

8.  Eveniffor the sake of argument we accept the contention of learned
senior counsel for the appellant that the blow of Lathi, which was tried to be
dealt by the appellant to the officer Badam Singh Chouhan, did not hit him
and merely because the Lathi struck the roof, it would not dilute the act of
appellant. According to us, since it is proved that appellant tried to assault thé
officer and it was his good luck that the blow did not hit his body, therefore,
it cannot be said that the finding is perverse, and hence, the decisions of
Supreme Court Mathura Prasad and this Court Surendra Prasad Pandey
(supra) are not applicable in the present case.

9.  So far as the decision of Supreme Court Director (Marketing), Indian
Oil Corpn. Ltd. (supra) is concerned, according to us, over all material was
taken into consideration by the Appellate Authority and if in that situating a
finding has been arrived at that there is no material to deviate from the findings
of the Disciplinary Authority, it cannot be said in the peculiar facts and
circumstances that the Appellate Authority has not applied its mind. The learned
Writ Court has also paid its heed to the entire episode of the matter.and
declined to exercise the writ jurisdiction. '

10. Looking to the limited scope of judicial review and unléss and until it is
borne out that the punishment is shockingly disproportionate, the same cannot
be interfered with while exercising writ jurisdiction under Article 226 of the
Constitution and the scope is still more fiarrower in this intra-court appeal. In
this manner, the decision of Supreme Court Ram Daras Yadav (supra} is
distinguishable on facts wherein the order of dismissal was substituted by the
punishment of reinstatement with 50% back wages. N '
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11.  For the reasons stated hereinabove, we do not find any merit in this

appeal. The same is hereby dismissed with no order of costs.

Appeal dismissed.
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WRIT APPEAL
Before Mr. S.R. Alam, Chief Justice & Mr. Justice Alok Aradhe

W.A. No0.335/2010 (Jabalpur) decided on 20 October, 2010
MAHILA RUKHMANI PRIMARY CONSUMER

CO-OPERATIVE SOCIETY ... Appellant
Vs. '
STATE OF M.P. & ors. ... Respondents

A.  Food Stuffs (Distribution) Control Order, M.P. 1960, Clause
4, (Khadya Padarath) Sarvajanik Nagrik Purti Scheme, M.P. 1991,
Clause 4(1) - S.D.0O. has failed to assign any reason for cancellation of
fair price shops run by the appellant - He also did not afford any
opportunity of hearing to the appelant - Order passed by S.D.O. cannot
be sustained in eye of law - Order quashed. (Paras 8 & 9)
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B.  Food Stuffs (Distribution) Control Order, M.EB. 1960, Clause
4, (Khadya Padarath) Sarvajanik Nagrik Purti Scheme, M.P. 1991, Clause
4(1) - The Scheme envisages pre-decisional hearing - The post-decisional
hearing cannot be a substitute for pre-decisional hearing. (Para 9)

&  Grag 9rEyl (fQave) [A9Eer ande, WA 1960, @WUS 4, (@rer
ggref) widwifa®e ArIRE gftf giwwr, 5.9 1991, @vs 4(1) — @I
frofa—qd gad wRefam awh & ~ Mofa-swia gaag Profa—gd
gars 3 fow s 9d 8 wwdl ) :

Cases referred :
(1995) 6 SCC 279, (1990) 4 SCC 594, (2010) 3 SCC 732.
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R.K. Samaiya, for the appellant.
Kumaresh Pathak, Dy.A.G, for the respondent Nos.1 to 3.
Yadvendra Dwivedi, for the respondent No.4.

ORDER

The Order of the Court was delivered by
S.R. Ar.aM, CHIEF JUSTICE. :—With the consent of learned counsel for the
parties, the matter is heard finally.

2. - This intra-Court appeal arises from the order dated 9.4.2010 passed
by learned Single Judge by which writ petition preferred by the appellant has
been dismissed.

3. Facts leading to the filing of the instant writ appeal briefly stated are
that complaints were lodged against the appellant regarding irregularities
committed in respect of distribution of food stuff from the fair price shops
allotted to appellant in Ward Nos.3, 4, 5 and 6 at Lidhora. Pursuant to the
aforesaid complaints, report was sought by the Sub-Divisional Officer, Jatara,
Distt, Tikamgarh from Senior Supply Officer, Jatara. Senior Supply Officer
conducted an enquiry and submitted the report on 25.9.2009. On the basis
of the facts found in the aforesaid enquiry, a show-cause notice dated
25.9.2009 was issued to the appellant by the Sub-Divisional Officer. Appellant
submitted a reply to the aforesaid show-cause notice. Thereafter, vide order
dated 9.10.2009, the allotment of fair-price shops was cancelted by the Sub-
Divisional Officer. The appellant being aggrieved by the aforesaid order,
preferred an appeal before the Collector. The appellate Authority after
affording an opportunity of hearing to the appellant, up-held the order of the
Sub-Divisional Officer and subsequently, by order dated 27.10.2009, the Sub-
Divisional Officer pursuant to the direction issued by the Collector, allotted
the fair price shops in favour of respondent No.4, by way of ad-hoc
arrangement. Appellant challenged the validity of the aforesaid order by
filing a writ petition before the learned Single Judge. Learned Single Judge vide
order dated 9.4.2010 dismissed the writ petition preferred by the appellant.

4. Learned counsel for the appellant has drawn our attention to order
Annexure P/7 dated 9.10.2009 passed by the Sub-Divisional Officer as well
as the order sheets of the proceedings before the Sub-Divisional Officer
contained in Annexure P/8 and has submitted that Sub-Divisional Officer while
passing the impugned order, has not afforded any opportunity of hearing to
the appellant. It has been further submitted that the Sub-Divisional Officer
while passing the impugned order, has neither considered the reply submitted
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by the appellant nor has assigned any reasons for passing the impugned order.
While referring to clause 14 of M.P. (Khadya Padarth) Sarvajanik Nagrik
Purti Scheme, 1991, it was submitted that order of allotment of fair price
shops contained in Annexure P/9 dated 27.10.2009 is abinitio-void, as the
competent authority under the Scheme to allot the fair price shops is the Sub-
Divisional Officer whereas, the order dated 27.10.2009 has been passed
pursuant to the instructions of the Collector.

5. - Onthe other hand, Shri Kumaresh Pathak, learned Deputy Advocate
General submitted that an opportunity of hearing was afforded to the appellant
by the Sub-Divisional Officer. While. referring to the order passed by the
Collector, it was pointed out that even the Collector had afforded an
opportunity of hearing to the appellant and had asked the appellant to produce
the evidence. However, the appellant did not adduce any evidence and,
therefore, he cannot be permitted to complain that order has been passed in
violation of principles of natural justice.

6.  Wehave considered the submissions made by learned counsel for the
parties.

7.  Inexercise of powers conferred under clause 4 of the M.P. Food Stuffs
(Distribution) Control Order, 1960, the State Government has framed a
scheme which is known as M.P. (Khadya Padarth) Sarvajanik Nagrik Purti
Scheme, 1991. Clause 4(1) of the aforesaid Scheme provides that a fair-
price shops shall be aliotted at the district level by the Food Controller/Food
Officer and in rest of the places by the Sub-Divisional Officer. Clause 13 of
the Scheme deals with penalty. Clause 13(4) provides that before cancelling
the licence granted to a fair-price shops, the Sub-Divisional Officer shall issue
a show-cause notice to the concerned person and after affording an opportunity
ofhearing to him, shall pass an order. Clause 14 of the Scheme provides that
in case any person is aggrieved by any action with regard to allotment of
shops, an'appeal can be preferred before the appellate Authority.

8.  Inthelight of'the aforesaid provisions of the Scheme, facts of the case may
be adverted to. From perusal of'order dated 9.10.2009 (Annex.P/7), we find
that Sub-Divisional Officer has failed to assign any reasons for cancellation of fair
price shops run by the appellant. It is well setteled in Law that quasi-Judicial
authority must assign reasons while passing the oeder. Reference in this connection
can be made to the decisions of the Supreme Court reported in State Bank of
Bikaner & Jaipur Vs. Prabhu Daya Grover (1995) 6 SCC 279, wherein, it has
been held that an order passed by the authority should disclose application of

i
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mind. Whether there was an application of mind or not can only be disclose by
assigning reasons. In S.N. Mukherjee Vs. Union of India (1990) 4 SCC 594,
the Supreme Court has held that people must have confidence in the judicial or
quasi-judicial authorities. While emphasizing the need for assigning reasons, it
was held that giving of reasons minimizes the chances of arbitrariness and hence,
it is an essential requirement of the rule of law. Similarly, in Secretary and Curator,
Victoria Memorial Hall Vs. Howrah Ganatantrik Nagrik Samity and others,
(2010) 3 SCC 732, it has been held by the Supreme Court that reason is the
heartbeat of every conclusion. Absence ofreasons renders the order indefensible/
unsustainable particularly when the order is subject to further challenge before a
higher forum. It has further been held that recording of reasons is a principle of
natural justice. It ensures transparency and fairness in decision making,.

9. Besides that from perusal of order sheet (Annex.P/8) of the proceedings

- before the Sub-Divisional Officer, we find that the Sub-Divisional Officer did

not afford any opportunity of hearing to the appellant. The Scheme envisages
pre-decisional hearing and therefore, the post-decisional hearing which was given
by the Collector, as contended by jearned Deputy Advocate General, cannot be
a substitute for pre-decisional hearing. Therefore, the inevitable conclusion is that
order Annexure P/4 dated 9.10.2009 passed by the Sub-Divisional Officer cannot
be sustained in the eye of law. Accordingly, the same is quashed.

10. Since, under the Scheme, the Sub-Divisional Officer is the competent
authority to allot the fair-price shops and an appeal lies against the order
passed by the Sub-Divisional Officer to the Collector, therefore, the order of
allotment of shops passed in favour of respondent No.4 at the instance of
Collector cannot be sustained. Accordingly, the same s also quashed.

'11. Thematter is remitted back to the Sub-Divisional Officer. The Sub-~

Divisional Officer shall afford an opportunity of hearing to the appellant and

- shall pass a reasoned order. Needless to state that the Sub-Divisional Officer

shall afford an opportunity of hearing to the appellant and to adduce the
evidence and shall hear respondent No.4 as well as the complainants. The
aforesaid exercise shall be completed within a period of three months.

12. Inthe me'anwhile, the Sub-Divisional Officer shall make an aiternative
arrangement for running the fair-price shops in question.

13. 'With the aforesaid direction, the writ appeal stands finally disposed of.
' Appeal disposed of.
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WRIT APPEAL
Before Mr. S.R. Alam, Chief Justice & Mr. Justice Alok Aradhe

W.A. No.792/2010 (Jabalpur) decided on 25 October, 2010

S. GOENKA LIME & CHEMICALS ... Appellant
Vs. .
NAGAR PANCHAYAT, KAYMORE & anr. : ... Respondents

Municipalities Act, M.P. (37 of 1961 ), Sections 131, 132, 164 &
322 - Demand notice for export tax issued to the appellant in exercise
of powers w/s 164 - The Collector has absolutely no authority to quash
the demand notice - Powers u/s 131 & 132 are exercisable by the State
Government and have not been delegated to the Collector - Appeal
dismissed. (Para 10)

Tregiferer AREE, 4R (1961 BT 37), ST 131, 132, 164 F 322
—m1s4$ﬁﬁmﬁﬁﬁ$m#mﬁﬁwﬁm%§w
FT HIAT U TN fEA T - FoTR @ AT w1 gEW o sk
T BT AARET: BIY UGN T E - GRT 131 W@ 132 B el
ufegal v IR G FAT fBY W™ gty @ qur sdger @t
ToEifaa T8 @ T € - afe =R |
Cases referred:

AIR 1966 SC 828, AIR 1982 SC 882, AIR 1984 SC 1543.

Archana Nagaria, for the appellant.
A.M. Trivedi with Ashish Trived;, for the respondent No.1.
Samdarshi Tiwari, G.A., for the respondent No.2.

ORDER

The Order of  the Court was delivered by
S.R. ALam, CHIEF JUSTICE. :—Heard on the question of admission.

This intra Court appeal has been preferred against the order dated
1.7.2010 passed by the learned Single Judge by which the writ petition
preferred by the respondent No.1 has been allowed.

2. Facts givingrise to filing of the writ appeal briefly stated are that the
appellant was served with a bill dated 23.1.1998 issued under Section 164 of
the Madhya Pradesh Municipalities Act, 1961 (hereinafter referred to as 'the
Act’) by which the appellant was asked to make payment of export tax.

-
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Thereafter, the appellant was served with another notice dated 6.6.1998 asking
the appellant to pay export tax for the period from 1.10.1993 to 31.3.1998
which was quantified at Rs.2,04,083/-. The appellant being aggrieved by the
aforesaid notice dated 6.6.1998, preferred an application under Section 131
read with Section 132 of the Act (Annexure-P/15) before the Collector. The
Collector vide order dated 3.11.1999 Annexure-P/16, set aside the notice
issued by the respondent No.1. The aforesaid order was challenged by
respondent No.1 in the writ petition. Learned Single Judge vide order dated
1.7.2010 allowed the writ petition preferred by respondent No.1, inter alia,
holding that the Collector, under the provisions of Section 131 of the Act, has
no authority to set aside the bill/notice issued under Section 164 of the Act.

_ Being aggrieved by the aforesaid order, the appellant preferred the instant

appeal.
3. Wehave heard learned counsel for both the sides.

4.  Learned counsel for the appellant submitted that respondent No.1-
Municipal Council has no authority in law to levy the export tax. The imposition
of tax is absolutely without jurisdiction. It was further submitted that under
Section 323 of the Act, the Collector has power to set aside an order passed
by Municipality.

5. On the other hand, Shri Trivedi, learned senior counsel for respondent
No.1 has submitted that the Collector has no jurisdiction to set aside the bill
for payment of tax which was issued under Section 164 of the Act. It was
further pointed out that in fact, the appellant could have challenged the validity -
of the notice issued under Section 164 of the Act as provided under Section
172 of the Act before the Civil Judge, by filing an appeal. Therefore, learned
Single Judge has rightly set aside the order passed by the Coliector.

6.  We have considered the submissions made by learned counsel for the
parties. The Madhya Pradesh Municipalities Act, 1961 is an-Act to consolidate
and amend the law relating to Municipalities and to make better provision for
the organization and administration of Municipalities in Madhya Pradesh. Before
proceeding to decide the controversy involved in the appeal is apt to take
note of relevant provisions of Madhya Pradesh Municipalities Act, 1961.
Sections 131 & 132 of the Act read as under: ' .

131. Power of State Government in:regard to relief
in taxes-If on a complaint made to it or otherwise, it appears
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to the State Government that any tax levid by a Council is
unfair in its incidence or that such levy or any part thereof is
obnoxious to the interest of the inhabitants of the Municipality,
it may, by an order, require the Council to remove the
objections to any such tax within such time as may be specified
therein and on the failure of Council to comply with the order
within the time so specified, to the satisfaction of the State
Government the State Government may, by notification and
subject to such conditions or restrictions as may be specified
therein, abolish, suspend or reduce the amount of rate of any
tax.

132. Power of State Government to grant exemption from
taxes.-The State Government may, 'on its own motion or
otherwise after giving the Council an opportunity of expressing
its views in the matter, by order, exempt from payment of any
tax in whole or in part any person or class of persons or any
property or description of properties for the purpose of granting
protection to any industry or for any other purpose in public
interest subject to such condition as may be specified in such
order.

Section 164 of the Act which is relevant for the purpose of controversy

involved in the appeal reads as under:

164.Presentation of bills for taxes, rent and other
claims.-(1) When they amount- A

(a) which, by or under any provisions of this Act,
is declared to be recoverable in the manner
provided by this Chapter; or

(b) which, not being leviable under sub-section (1)
of Section 157 or payable on demand on account
of'an octroi or a toll, is claimable as an amount or
instalment on account of any other tax which is be-
ing imposed or may hereafter be imposed
in any Municipality; or

(c) which, on account of rent of any  Municipal
land, buildings, shops, gumtis, or any other property,

L/
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shall have become due, the Chief Municipal Officer shall, with

the least practicable delay, cause to be presented to the person

liable for the payment thereof a bill for the sums claimed as

due, _ '
(2)Evey such bill shall specify-

(@) the period for which; and

(b)the property, occupation or thing in respect of -
which the sum is claimed, and shall also give notice
of-

(1) the liability incurred in default of payment; and

. (i1) the time within which an appeal may be preferred
as hereinafter provided against such claim.
(3) If the person to whom a bill has been presented as

aforesaid does not, within 15 days from the presentation thereof
either-

(2) pay the sum claimed as due in the bill; or

(b) show-cduse to the satisfaction of the Chief
Municipal Officer or of such officer as the Council
may appoint in this behalf, why he should not pay
the same; or

(c ) prefer an appeal in accordance with the
provisions of Section 172 againstthe claims,

the Chief Municipal officer may cause to be served upon the
person liable for the payment of the said sum a notiqe of
demand in the form prescribed by rules.

(4) The sum claimed as due in the bill shall carry interest
at the rate of 6-1/4 per centum per annum till the date it is paid
and shal] be recoverable along with the biil.

8. Section 172 of the Act which provides for an appeal is reproduced
‘below for the facility of ready reference:

172. Appeal to Civil Judge.-(1) Appeals, against any claim
included in a bill presented in accordance with the provisions
of this Act, or the rules made thereunder, be made to the Civil
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Judge, Class I, having jurisdiction over the Municipal area and
ifthere be no Civil Judge, Class I, at the headquarters of the

Municipality the Civil Judge, Class 11 having jurisdiction at such

headquarters if there be no such Civil Judge Class II at the
headquarters to the Civil Judge, Class II having jurisdiction
and in case of more than one such Civil Judges at the
headquarters having jurisdiction, as the case may be, to such
one of them as the District Judge may specify.

(2) No such appeal shall be heard and determined unless-

(a) the appeal is brought within 15 days next after
presentation of the bill complained of;

(b) an application, in writing, stating the ground on
which the claim of Council is disputed,has been
made to the Council in the case of a rate on building
or land within the time fixed in the notice given in
accordance with the provisions of the Act or the
rules made thereunder or of the assessment or
alteration thereof, according to which thebillis
prepared;

(¢ ) the amount claimed from the appellant has
been deposited by him in the Municipal office.

' (3) The decision of the Civil Judge in an appeal made under

sub-section (1) shall, subject to the decision in revision by the
Court to which appeals against the decision of such Civil Judge
ordinarily lie, be final.

Section 322 of the Act reads as under:

322. Power of inspection and supervision.-The Divisional
Commissioner, Collector or any officer authorised by the State
Government in this behalf by general or special order may-

(a) enter on and inspect or authorise any other person to enter
on an inspect any immovable property occupied by Council
or any of its committees or any institution under its control or
management or any work in progress under its direction;

(b) call for or inspect any orecord or extract from the
proceedings of any meeting of the Council or of any ofiits

Rl
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ommittees and any book or document in the possession of or
under the control of a Council;

(c ) call for any return, statement, account or report which he
may think fit to require such Council to furnish;

(d) require a Council to take into its consideration any objection
which appears to him to exist to the doing of anything which
is about to be done or is being done by or on behalf of such
Council or any information which it is able to firnish and which
appears to him  to necessitate the doing of a certain thing by
the Council and, to make a written reply to him within a
reasonable time stating its reason for not desisting from doin 2,
or for not doing such thing. ’

9.  After having noticed, the relevant provisions of The Madhya Pradesh

Municipalities Act, 1961, it is graphically clear that Section 164(3)(c) provides
aremedy of appeal agamst the bill which is issued in exercise of power under
Section 164 of the Act. Section 172 of the Act provides that an appeal would
lie before the Civil Judge. Section 164 of the Act is a special provision which

* provides for specific remedy of an appeal. Section 322 of the Act is the general

provision of law. It is well settled in law that if the special provision is made on
a certain matter, that matter is excluded from the general provision. In this
connection, reference be made to the decisions of Supreme Court in
Venkateshwar Rao Vs. Govt, of Andhra Pradesh, AIR 1966 SC 828, State
of Bihar Vs. Yogendra Singh, AIR 1982 SC 882 and Maharashtra State
Board of Secondary and Higher Secondary Education Vs. Paritosh
Bhupesh Kumar Sheth, AIR 1984 SC 1543, Thus, in view of well settled
legal principles, Section 322 of the Madhya Pradesh Municipalities Act, 1961
has no application to the facts and circumstances of the case.

10:" We may now examine whether the Collector under Section 131 of the
Act has the authority to set aside the notice issued in exercise of powers
under Section 164 of the Act. Section 131 deals with power of the State
Government with regard to relief in taxes. Similarly, Section 132 of the Act
empowers the State Government to grant exemption from taxes. The powers
under Sections 131 & 132 of the Act are exercisable by the State Government
and have not been delegated to the Collector. Therefore, the Collector had
absolutely no authority in law to quash the demand notice issued in exercise
of powers under Sections 131 & 132 ofthe Act. Thus, for the aforementioned

r
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reasons, we do not find any ground to differ with the view taken by learned
Single Judge.

11. At this stage, learned counsel for the appellant submitted that she may
be permitted to prefer an appeal before the Civil Judge.

12.  Inview ofthe aforesdid prayer, the instant writ appeal is dismissed with
liberty to the appellant to take recourse of such remedy as may be available
to the appellant under the law. .

Appeal dismissed.
LL.R. [2011] M. P., 364
WRIT APPEAL
Before Mr. S.R. Alam, Chief Justice & Mr. Justice Alok Aradhe

" W.A. No.304/2009 (Jabalpur) decided on 9 November, 2010

RASHTRIYA COLLIERY MAJDOOR CONGRESS & anr.... Appellants
Vs.
SOUTH EASTERN COALFIELDS LTD. & ors. ... Respondents

A.  Payment of Wages Act (4 of 193 6), Section 7(2)(KKK) -
Check-off facility - Employer is not under any obligation to offer check-
off facility to Union - Check-off facility is 2 concession granted to Union
under an agreement or binding settlement and cannot be claimed as a
matter of right. (Para 13)

7. Foed Warg SR (1996 @7 4), GRT 7Q)(@0P) - do—aw
gﬁm—qﬁmaﬁ%m—mﬁﬁgﬁmmﬁﬁmﬁﬁmmﬁﬂﬁ
Il @ s T8 — do-oife gRur Rl YR a1 seen gRfEReT
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T8 frar wm wsar|

B. Constitution, Article 12 - State - Judicial review - S.E.C.L.
is an instrumentality of State - Action of State and its instrumentality
must conform to rule of law and must be informed by reasons - Actions
are subject to judicial review on touchstone of relevance,

reasonableness, fair play, natural justice, equality and non-’

discrimination - Unfettered discretion is a sworn enemy of Constitutional
Guarantee against discrimination. (Para 16)
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C. Payment of Wages Act (4 .of 1936}, Section 7(2)(KKK) -
Check-off facility - Withdrawal of - Appellant/Union enjoying check-
off facility for a period of 21 years - Facility withdrawn on extraneous
* consideration i.e., requirement of affiliation with Central Trade Unions
which has no statutory sanction - Action of unilaterally withdrawing
the facility of chéck-off systein cannot be approved - Respondent cannot
be permitted to show undue preference to any union on extraneous
consideration - Withdrawal of check-off facility bad. . (Para 18)

T. Augyl 6eH IR (1936 T 4), ORI 7(2)@P®) ~ d-oH®
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D.  Constitution, Article 226 - Territorial jurisdiction - Cause
of action - Letter issued by General Manager from Bilaspur, S.E.C.L.
challenged - Check-off facility is not available only at headquarter level
- It is prevalent at various unit sub a¥reas - Collieries of respondent
No.1 also situated within State of ML.P. - Part of cause of action has
arisen within territorial jurisdiction of Court - High Court of M.P. has
territorial jurisdiction to adjudicate the controversy. (Para 19)
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E. Constitution, Article 226 - Policy matter - Judicial review
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- If policy is 1rratlonal arbitrary or perverse, interference can be made
by Court in exercise of powers of judicial review. (Para 20)

3. #ﬂmﬂﬁ?zzs—ﬂﬁ?ﬁmﬁw e gafdensT
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Cases referred :
AIR 1999 SC 1059, (1994) 4 SCC 711, (2008) 3 SCC456,(1977) 1

©_SCC 486, (2009) 9 SCC 304, (2002) 4 SCC 34, (1998) 9 SCC 587, (2004)

9 SCC 786, AIR 2002 SC 350, (2003) 11 SCC 607, (1994) Suppl. 3 LLL
77, AIR 1999 SC 1059, (2005) 2 SCC 481.

Rohit Arya with Amitabh Gupta, for the appellants.

P.S. Nair with Rajas Pohankar, for the respondent Nos.1,2,3,5 &6.
Vivek Rusia, for the respondent No.4.

S.K. Rao with V. Pandey, for the respondent No.7.

ORDER
The Order of the Court was delivered by
ALOK ARADHE, J. :=This intra-court appeal arises from the order dated

24.2.2009 passed by learned Single Judge by which writ petition preferred
by the appellants has been dismissed.

2. Facts giving rise to filing of the instant appeal, briefly stated, are that the
appellant claims to be the oldest union engaged in the coal industry. It was
registered on 15.8.1947 with the Registrar of Trade Unions under the provisions
of Trade Unions Act, 1926 (hereinafter referred to as 'the Act'). The Union
was initially registered as Chhattisgarh Colliery Workers' Federation. The name
of the appellant-Union has changed from time to time in accordance with the
provisions of Section 23 of the Act. The appellant-union claims to have mass
following of about 21000 odd workers working in the collieries sitvate in the
States of Madhya Pradesh and Chhattisgarh. The appellant-union being the
oldest Trade Union has been participating in the industrial relation meeting
with the respondent-Management since long. The appeliant has been enjoying
the check-off facility since 1986 under the provisions of Section 7(2)(KKK)
of the Payment of Wages Act, 1936. Guidelines were issued vide
communication dated 20/23-6-2000 in relation to Trade Unions availing the
facility of check-off system. In the aforesaid guidelines it was clarified that
check-off system is applicable only in respect of Unions which are under the
industrial relations system including the appellant. However, respondent no.3
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in  premeditated manner circulated distorted version of the decision taken
in the meeting dated 13.7.2007 and permitted verification of the authorization
forms submitted in favour of affiliates of Central Trade Unions.

3. Theappellants being aggrieved by the said communication which had
the effect of depriving the appellants of their legitimate ri ght, submitted a
representation (Annexure-P-6 annexed with the writ petition) to the
Management. In the meanwhile, Management accepted the participation of
respondent No.7 i.e. South Eastern Koyla Mazdoor Congress vide Annexure-
P-6A annexed with the writ petition. It is averred that membership of
respondent No.7 is much below the strength of membership of the appellant-
union. Being aggrieved by communication dated 14.7.2007, the appellants
filed the writ petition secking writ of certiorari for quashing the impugned
order dated 14.7.2007, Annexure-P-5. The appellant also prayed for writ of
mandarmus commanding the respondents to permit the appellant to participate
in the meeting with the respondents under the industrial relations system and
to restore the check-off facility under the Payment of Wages Act. The appellants
also sought the relief of quashing of Annexure-P-6A by which respondent
No.7 was permitted to participate in industrial relations system.

4.  Respondents No.1, 2 & 3 filed the return in which, inter alia, it was
contended that the appellant has neither any statutory nor any legal right for
seeking writ of mandamus under Article 226 of the Constitution of India. An
objection with regard to maintainability of the writ petition on the ground of
availability of alternative remedy under the Industrial Disputes Act, 1947 was
alsoraised. It was pleaded that disputed questions of fact are involved in the
writ petition which cannot be adverted to in the writ petition. It was further
. stated that provisions of Payment of Wages Act have no application to the
individual as the wages of the employees engaged in the coal industries are
more than Rs.6500/- per month. It was also stated that no writ can be issued
for enforcement of check-off system. Respondents No.1 to 3 also raised the
objection that this Court has no territorial jurisdiction to entertain the writ
petition, as the appellant is challenging the communication dated 14.7.2007
(Annexure-P-5) issued by the General Manager (IR/Legal) from Bilaspur. It
was further pleaded that coal industry was nationalized 01.5.1973. In view of
the instructions from Union of India, the Coal Mines Authority and
subsequently Coal India Limited has decided to form a Joint Consultative
Committee for coal industry. The workers were to be represented by five
Central Trade Unions, namely, INTUC, AITUC, CITU, BMS and HMS. Itis
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further pleaded in the return that industrial relations system in SECL is
governed by the Code of Conduct. As per the Code of Conduct any break
away group of expelled person of any signatory union shall not be
entertained/ encouraged by the signatory organization to this Code. The
appellant has been expelled from INTUC and its affiliation from INTUC has
been suspended. It is also averred that deduction under check-off system is
only to the unions which are functioning under the industrial relations system.
The functioning of industrial relations system is based on Code of Conduct
and recognition of any union as affiliate of the central union is to be decided
by the Apex Organization.

5. Respondent No.4 has filed return in which, inter alia, objection with
regard to maintainability of the instant writ petition on the ground of territorial
jurisdiction has been raised. It has further been pleaded that petition is liable
to be dismissed on account of non-joinder of necessary parties. The dispute
withi regard to election of office bearers is pending before the State Industrial
Court, Chhattisgarh and, therefore, if any direction is issued in the writ petition,
it will adversely affect the decision in the case which is pending before Industrial
Court. :

6. Respondmt No.5 has filed return, inter alia, contending that he has been
impleaded without there being any justification. There s neither any allegation
against the respondent No.5 nor any reliefhas been sought against respondent
No.5. Similar stand has been taken by the respondent No.6 in his return.

7. - Respondent No.7 has filed the returr in which preliminary objection |

with regard to maintainability of the writ petition has been taken. It has been,
inter alia, stated that disputed question of facts are involved in the present writ
petition and, therefore, the same cannot be adjudicated in exercise of powers
under Article 226 of the Constitution of India. The appellant was de-affiliated
from Indian National Trade Union Congress on 24.3.2007. Respondent No.7
has been granted affiliation by NITUC. In the verification of the membership
of the unions, which took place in the month of July, 2007, the appellants-
union's membership was nil whereas the membership of the respondent-Union
was more than 1000. It has further been stated that the appellant is affiliated
with United Trade Unions Congress which has not been recognized by the
Coal India Limited, since United Trade Union Congress has neither any
membership in Coal India Limited nor in its subsidiary companies. It has further
been averred that employer is not duty bound to deduct the union membership

i
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fee to recognize the union which is not having any membership. Simply
because Trade Union is registered, a writ cannot be issued directing employer .
_for granting check-off facility. The appellant-Union, in fact, has become
defunct. The appellant has an alternative efficacious remedy under the
Industrial Disputes Act, 1947 and, therefore, appellant.cannot invoke the
jurisdiction of this Court.

~ 8. Thelearned Single Judge vide order dated 24.2.2009 dismissed the

writ petition preferred by the appellant. The learned Single Judge, however,
rejected the objections raised on behalf of the respondents with regard to
territorial jurisdiction and held that this Court has the territorial jurisdiction to
entertain the writ petition. It was further held that since the claim of the appellants
in the writ petition is based on the'ground that it is a recognized Trade Union
under the Trade Unions Act, 1926, therefore, the appellant has the locus
" standi to maintain the writ petition. However, the learnéd Single Judge held
that the facility of check-off system is an integral part of industrial relations
system which can be borne out from the Code of Conduct which has been
evolved in accordance with the.decision taken by the Joint Consultative
Committee in the meeting held on 2.8.1994. It was further held that Code of .
Conduct was evolved with the purpose to ensure that disputes, demands/
grievances are settled mutually to maintain peace and tranquility. Thus, a set
policy is in vogue in SECL since 1986, It was further held that scope of
judictal review with regard to interference with the policy decision is extremely
limited. Accordingly, it was found that no illegality was committed by the
respondents in not extending the facility of check-off system to the appellant-
Union. .

9.  Shri Rohit Arya, learned senior counsel submitted that provisions of
Industrial Disputes Act, 1947 and Trade Unions Act, 1926 do not make any
distinction between the self styled recognized Trade Union and the Registered
Trade Unions. It was further contended that action of respondents in depriving
the appellants of check-off facility amounts to unfair labour practice. The
respondent-Management has no authority in law to discriminate between two
Trade Unions on the ground that one Trade Union s affiliated qua the other
for which there is no legal sanction. It was further contended that none of the
. Central Trade Unions are registered under the Trade Unions Act. Action of
" respondents in depriving the appellants of the check-off facility amounts to
selective discrimination which does not pass the test of Article 14 and violates
the fundamental rights of the appellants under Article 19(1)(f) of the Constitution
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of India. It has further been contended that check-off facility has been
recognized and treated as condition of service of an employee. It is also
submitted that Code of Conduct has no legal sanctity in the eyes of law. In this
connection learned senior counsel has placed reliance on the decision of the
Supreme Court reported in Management of Karnataka, State Road
Transport Corporation vs. KSRTC Staff and Workers' Federation and
another, AIR 1999 SC 1059.

10. On the other hand Shri P.S.Nair, learned senior counsel for respondents
No.1 to 3 while countering the submissions made on behalf of the appeliants
submitted that impugned communication neither creates any right nor does it
take away any right. No cause of action arose within the territorial jurisdiction
of this Court and, therefore, this Court has no territorial (jurisdiction) to
entertain the writ petition. In support of aforesaid proposition learned senior
counsel placed reliance on decisions of Supreme Court in Oil and Natural
Gas Commission Vs. Utpal Kumar Basu and others,(1994) 4 SCC 711
and Eastern Coalfields Limited and others v.Kalyan Banerjee, (2008) 3
SCC 456. It was further contended that check-off system cannot be claimed
as amatter of right. It is also submitted that Union has no locus to file the writ
petition seeking the benefit of check-off system. In this connection reliance
has been placed on a decision reported in (1994) Suppl. 3 Labour Law Journal
77. 1t was further submitted that from perusal of Section 1 of Payment of
Wages Act it is clear that it has no application in the facts of this case. The
decision of the government is a policy decision which has been taken for a
period of 30 years. The union of the appellant has no membership. The facility
of check-off system is a concession and cannot be claimed as a matter of
right. In the absence of any statutory or legal right, no writ of mandamus can
be issued. For this proposition the learned senior counsel has placed reliance
on the decisions of Supreme Court reported in Mani Subrat Jain and others
vs. State of Haryana and others, (1977) 1 SCC 486 and Union of India
and others Vs. Muralidhara Menon and another, (2009) 9 SCC 304. It
‘has further been stated that 5 Central Trade Unions, to which concession has
been given have membership all over the country. Unequals cannot be treated
as equals. For this proposition learned senior counsel has placed reliance on
the decision of Supreme Court reported in Ashutosh Gupta vs. State of
Rajasthan and others, (2002) 4 SCC 34. However, learned senior counsel
fairly submitted that action of respondents in not extending the benefit of check-
off system to the appellant-Union can be examined on the touchstone of

r
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Article 14 of the Constitution of India. It has also been submitted that during
the pendency of the instant writ appeal, appellant has moved an application
before the-Assistant Labour Commissioner (Central) in which a dispute has
been raised. Since the appellants has resorted to the alternative remedy,
therefore, writ appeal cannot be entertained. It was further submitted that
since the disputed questions of fact dtise for determination, therefore, the
same cannot be adjudicated in exercise of powers under Article 226 of the
Constitution of India. For this proposition, learned senior counsel has referred -
to the decisions of the Supreme Court in-Krishan Lal and others vs.
Adhishashi and others, (1998) 9'SCC 587 and National Textile
Corporation Limited and others vs. Haribox Swalram and others, (2004)
9 SCC 786. The scope of judicial review in the matter of policy is extremely
limited. For this proposition, learned senior counsel has placed reliance on
the decision of Supreme Court in Balco Employees Union (Regd.) vs. Union
of India and others, AIR 2002 SC 350. It has further been contended that
Trade Unions have no right to represent its members. In this connection,
reference has been made to the decision of the Supreme Court in Chairman,
State Bank of India and others vs. All Orissa State Bank Officers
Association and another, (2003) 11 SCC 607.

11. Learned counsel for respondents No.4 & 5 have adopted the
submissions made by learned senior counsel appearing for respondents No.1
to 3. It has been pointed that for the first time the appellant-union was debarred
on 20.6.2000 and, therefore, the contention that by the impugned
communication dated 14.7.2007 the appellant-union has been debarred from
participating in the industrial relations system is incorrect.

12.  ShriS.K.Rao, learned senior counsel for respondent No.7 has submitted
by order dated 24.3.2007, the affiliation of the appellant from INTUC has
been suspended and facility of check-of has been extended to respondent
No.7 in place of appellant. Respondent No.7 has been granted affiliation by
INTUC. It has further been submitted that benefit of check-off facility is
extended to unions having large membérship. The provisions of Payment of
Wages Act do not apply in the facts of the case as an employee in Coal
Industries earns more than Rs.6500/~ per month. It has further been submitted -
that appellant-union has been de-recognized and it has no membership. The
appellant has neither having the locus to file the writ petition nor this Court has
the territorial jurisdiction, to entertain the writ petition.
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13. 'We have considered the submissions made by learned counsel for the
parties. Under the check-off facility the employer has to deduct the subscription
of the members of the union from their wages on obtaining individual
authorization. While dealing with the nature of check-off facility the learned
Single Judge of this Court vide order dated 12.3.2003 passed in W.P.No.160/
2003 has held that no statutory duty is cast upon the management to extend
the check-off facility. Similar view has been taken by the learned Single Judge
of Madras High Court in the decision reported in Hills Plantation Workers’
Union vs. Anamaila Planters Association, Valparai, Coimbatore and
another, (1994) Suppl. 3 LLL 77. Supreme Court had an occasion to deal
with the nature of check-off facility in case of Management of Karnataka
State Road Transport Corporation vs. State of Karnataka, AIR 1999 SC
1059 in which it was held that pay roll/check off facility is available to a union
under the binding settlement and not by way of convention or practice. It was
further held that check off facility is.obviously not a facility available to
workmen. It is available only to the union to get an ensured method of securing
membership fee from its members on regular basis. It has also been held that
check-off facility is a condition of service. Thus, in view of the aforesaid
enunciation of law by Supreme Court it is apparent that employer is not under
any obligation to offer check-off facility to-union. Check-off facility is a
concession granted to the union under an agreement or binding settlement and
cannot be claimed by a unionas a matter of right.

14. Appellant-union was incorporated on 15.8.1947 and was registered
with Registrar, Trade Unions under the provisions of Trade Unions Act, 1926.
The union was initially registered as Chhattisgarh Colliery Workers' Federation.
Thereafter, the name of the appellant-union was changed from time to time in
accordance with Section 23 of the Trade Unions Act, 1926. The appellant-
union claims to have mass following of about 21000 and odd workers working
in the collieries situate in the States of Madhya Pradesh and Chhattisgarh.
The benefit of check-off facility was extended to the appellant-union in 1986
as is perceptible from minutes of meeting held between the management and
the representative of union dated 12/12-6-1986 (Annexure-P-3). Thereafter,
revised guidelines were issued vide circular dated 20/23-6-2000 . From perusal
of the aforesaid guidelines which are annexed as Annexure-P-4 with the writ
petition, it is apparent that five Central Trade Unions, namely, INTUC, ATTUC,
CITU, BMS and HMS and the appellant-union were entitled to the benefit of
check-off facility. Thus, for a period from 1986 till 2007 i.e. prior to issuance
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of impugned letter dated 14.7.2007 contained in Annexure- P-5, the appellant-
union was extended the facility of check-off system for almost 21 years. At
this stage, it is relevant to mention here that appellant-union was affiliated with
AITUC only for a period of five years i.e. 2003-2007. In other wotds, even
when the appellant was not affiliated with AITUC the benefit-of check off
facility was extended to the appella:nt—umon

15.  Videimpugned letter dated 14.7.2007 (Annexure-P-5), a decision was
taken by the management to permit verification of authorization in respect of
forms of membership of declaration, submitted in favour of affiliatees of Central
Trade Unions only. Thus, the check-off facility which was extended to
appellant-union was withdrawn on the ground that 1t is not affiliated to five
Central Trade Unions.

16. Admittedly, the respondent No.1/SECLis an instrumentality of the State,
It is well settled in law that every action of the State and its instrumentality
must conform to rule of law and must be informed by reasons. It's action has
to meet the test of Article 14 of the Constitution of India. The action of the
State and its instrumentality are subject to judicial review on the touchstone
of relevance, reasonableness, fair play, natural justice, equality and non-
discrimination. It is equally well settled in law that an unfettered discretionis a
sworn enemy of the capstitutional gugrantee. against discrimination. [See: Bharat

- Heavy Electricals Ltd. Vs M. Chandrasekhar Reddy and others, (2005) 2
SCC 481. -

17. Inthebackdrop of well settledposition, facts of ihe case may be adverted
to. Appellant, as stated supra, is a union registered under the Trade Unions
Act, 1926. No statutory provision was brought to our notice which requires
‘that in order to avail the check-off facility, the union must be affiliated to the
aforesaid five central trade unions. At the cost of repetition, we may once
reiterate that check-off facility was extended to the appellant-union way back
in the year 1986. From 1986 till 2002 the appellant was not afﬁli;ated to
AITUC or any other central trade unions, yet benefit of check of facility was
givento the appellant. The appellant-union thereafter for a period from 2003
to 2007 was affiliated with AITUC. Thereafier, the action of the management
in withdrawing the facility of check-off system on the ground that it is not
affiliated to any central trade union does not meet the test of reasonableness
and fairness, especially in view of the fact that requirement of affiliation to
central trade unions in order to avail check-off facility is not statutory
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requirement. The benefit of check-off facility for a period of 21 years was
extended to appe'llant—umon and, therefore, its withdrawal, all of sudden on
extraneous consideration, i.c. requirement of affiliation with central trade
unions, which otherwise has no statutory sanction, cannot, but be held to be
discriminatory and arbitrary.

18. Respondent No.1 being an instrumentality of State within the meaning
of Article 12 of the Constitution of India is.supposed to act in a fair, rational
and reasonable manner while dealing with the trade unions and its action must
be aimed at promoting industrial harmony. It's action in unilaterally withdrawing
the facility of check-off system can not be approved. Respondent No.1 cannot
be permitted to show.undue preference to any union on extraneous
consideration. For the aforementioned reasons, the inevitable conclusion is
that the action of the mariagement in withdrawing the check-off facility suffers
from vice of unreasonableness and arbitrariness.

19. So far as objection raised on behalf of the respondents with regard to
lack of territorial jurisdiction to entertain the writ petition is concerned, suffice
it to say that respondents had raised such an objection before the learned
Single Judge which was rejected by the learned Single Judge and it was held
that this Court has the territorial jurisdiction to entertain the writ petition. Against
aforesaid finding, neither any cross-objection-nor any cross-appeal has been
filed. Therefore, such an objection cannot be entertained at the behest of the
respondents. Even otherwise, such an argument cannot be accepted as check-
off facility is not available only at the headquarter level. The check-off facility
is prevalent at various unit sub areas. Admittedly, the collieries of respondent
No.1 are situated in the State of Madhya Pradesh and State of Chhattisgarh
and, therefore, part of cause of action has arisen within the territorial jurisdiction
of this Court. For the aforementioned reasons, it cannot be said that this Court
has no temtorlal jurisdiction to adjudicate the controversy.

20. So far as the contention that Code of Conduct which has been evolved
is a matter of policy under which it is decided to extend the check-off facility
to only 5 central trade unions, is concerned, no interference should be made
in the matter of policy. It is well settled in law that if a policy is irrational,
arbitrary or perverse, interference can be made by the Court in exercise of
powers of judicial review. We have already held that action of respondent-
management in withdrawing check-off facility does not conform to requirement
of Article 14 of the Constitution and is arbitrary and discriminatory.
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21. Forthe aforementioned reasons, the order passed by the learned  Single
Judge is quashed. Consequently, the writ petition preferred by the appellant is
allowed. Order dated 14.7.2007 (Annexure-P-5) is also quashed. -
Respondents 1 to 5 are directed to extend the benefit of check-off facility to
the appellant-union. Accordingly, the writ appeal is allowed. However there
shall be no order as to costs.

Appeal allowed.
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WRIT PETITION :
Before Mr. Justice Arun Mishra & Mrs. Justice Sushma Shrivastava

W.P. No.4155/2010 (Jabalpur) decided on 14 May, 2010

GAJENDRA © ... Petitioner
Vs,
STATE OF M.P. & ors. . ... Respondents

A. Contract - Mistake in bid document - Whether can be
corrected - Bidders were required to keep Part [ of tender document
containing their eligibility in one envelop and financial bid in another
envelop - Petitioner kept both the documents in the envelop meant for
keeping financizal bid - Petitioner moved an application informing that
tender form Part I is kept in tender form II - Collector, Excise rejected
the application and financiai bid of petiticmer was not opened - Held -
There is secrecy as to financial bid - Envelop containing financial bid
cannot be opened at the stage of qualification round - It was a fatal
error - Financial bid of the petitioner cannot be considered - Petition
dismissed. ) (Para 7)
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B. Contract - Judicial review - Negligent mistakes - Negligent
mistakes in bid documents cannot be permitted to be corrected on basis
of equity - Where facts indicate that (i) it was not beyond the control of
bidder to correct the error before the submission of bid (ii) that he was
not vigilant (iii) that he did not seek to make corrections at the earliest
opportunity - It is not within the scope of judicial review. (Para 8)
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C. Contract - Judicial review - Parameters of judicial
interference in contractual matters - Explained. . (Para B)
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D. Contract - Judicial review - Error in bid document and price
bid - Nature of error in bid document is also material to be considered
- Merely the fact that price bid was lesser could not be a ground to
accept the tender in violation of the conditions. (Para 8)
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SCC 273, (1990) 2 SCC 488, AIR 2006 Ori. 156, 2002(4) MPLJ 311,
AIR 1994 Al1283. '

Narendra Singh Kirar, for the petitioner.
Naman Nagrath, Addl.A.G., for the respondent Nos.1 to 3.
Gurleen Chhabra, for the respondent Nos.4 & 5.

ORDER

The Order of the Court was delivered by
ARUN MisERA, J. i—Petitioner submitted the tender form obtaining liquor
shops. He has prayed that his financial bid be opened and it be ordered tobe
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~ accepted in case it is highest, and, to provide reasonable time to the petitioner
to comply with the required formalities, "

2. Petitioner has averred that petitioner submitted tender for obtaining
licence of the shops in question. Due to work pressure and bona fide mistake,
he submitted thé tender form-I in the envelop meant for financial bid. On the
ground that petitioner did not submit tender form Part I, his financial bid has
not been opened and has resulted into rejection of his tender which was highest.
Petitioner submitted the representation, same was without any avail. Under
the Policy (P.2) for the year 2010-11, the tenders were invited in form (P.3).

Petitioner submits that he submltted draft of security amount, consent
agreement, self-attested documents relating to photo identity proof and resident
proof, PAN Card, attested copy of bank account number, notarized affidavit,
but wrongly placed the tender form Part I in the financial bid envelop no.2,
both the envelops were put in a bigger envelop and the forms were deposited
vide receipts (P.4 and P.5). On coming to know of the mistake, petitioner
moved an application that tender form Part I has been placed in tender form
Part II. The Collector Excise has passed an Order (P.6) rejecting the prayer
ofthe petitioner to open the financial bid. As against Order (P.6) passed by
the Collector, Excise, petitioner filed representation before Excise
Commissioner. Representation has been rejected vide Order (P.1) dated
22.3.2010 by the Excise Commissioner. It has been held that envelop of
ﬁnanclal bid could not have been opened as tender form Part I was not contained

in envelop of ehglblhty,l e., envelop no.1. Hence, instant petition has been
preferred .

3. Inthereturn filed by respondents 1 to 3, it is contended that part I of
the tender is an important document to ascertain the eligibility, eligibility part -
was not available on opening envelop no.1, consequently, District Excise
Committee has decided not to consider the financial bid. Ordeérs passed by
the Collector and Commissioner, Excise are proper. Clause 13.5 provides
that tender shall be received only on tender form printed and supplied by the
Excise Department. Clause 13.6 provides that tenderer has to submit his
identification and proof of residence.Clause 13.8 which is relevant for the
controversy in the instant case provides that tender form issued shall bein
two parts. In part-I tenderer has to give details of the required security
deposits, acceptance deed, proof of identification and residence along with
the relevant documents, PAN Card, details of the bank account and other
documents along with notarized affidavit. Tenderer is required to clearly specify
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the name and number of his shop and his offer in numeral and words in Part II
of the tender. There is clear direction that the financial bid (Part-II) of the
tender is to be kept in separate envelop and sealed. The financial bid could be
opened only when a person qualifies in the eligibility criteria while evaluating
Part-I of the tender document. The procedure was duly informed to all and
was required to be followed by the tenderers. Clause 13.11 provides that
tender shall be opened in descending order of the reserved price. Firstly Part
I of the tender shall be opened and eligibility of the tenderer would be
determined. It is only after satisfaction of the Committee about the security
deposit and all documents being in order, the District Committee would open
Part-1I of the tender, i.e., financial bid. Clause 13.13 stipulates that financial
bid shall not be rejected on account of clerical or general error. The District
Excise Committee is empowered to get necessary correction done on the
spot. In the instant case, mandatory requirement was not fulfilled as such
envelop containing financial bid could not have been opened. Thus, action
-taken is in accordance with law.

4. In the return filed by respondent no.5 it is contended that as the
requisite details which were necessary for qualification round were not found
in envelop no.1, and as per stipulation in the tender document, envelop no.2
could not have been opened, thus, rejection of tender of the petitioner was
proper,agreement has been entered into with the answering respondent.

5. ShriNarendra Singh Kirar, learned counsel appearing for petitioner has
submitted that it was a case of clerical mistake due to which the tender
document Part  was placed into envelop no.2, instead of envelop no.1. On
coming to know of the mistake, prayer was made to open the envelop 2nd
containing the financial bid. Rejection of the prayer could not have been said
to be legal. By opening the financial bid, State would have been benefited in
case contract was granted to the petitioner as his bid was the highest for both
the shops. The condition of placing the tender document and other documents
in Part I could not be said to be mandatory. Thus, the respondents have acted
illegally while rejecting the prayer made by the petitioner and granting the
contract of the shops in question to respondents 4 and 5. Petitioner is a common
man, he could not be saddled with the responsibility of knowing the technical
aspects of law. The purpose of tender form-I is clerical so as to obtain
information at a glance, envelop no.2 contained unsplited tender document.
Submission of both parts of the tender documents was material which were
filed. Disqualification of the petitioner could not be said to be a decision taken

L
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in accordance with law. Tender of the petitioner could not have been rejected in
the circumstances of the case. He has relied upon decisions to be referred later.

6.  Shri Naman Nagrath, learned Addl.AG and Ms. Gurleen Chhabra,
learned counsel appearing for respondents have submitted that financial bid
could not have been opened. As per condition of the tender, it was necessary
to qualify for opening ofthe 2nd envelop. Thus, rejection of the tender of the
petitioner was proper. It was not possible, in the absence of document forming
Part | of the tender, to ascertain for which of the shops the petitioner has
submitted the tenders the other requisite documents necessary for the purpose

of qualification were not found in envelop-l Thus, petitioner was rightly
disqualified.

7.  Inorder to appreciate whether the financial bid envelop 2nd could have
been opened in order to ascertain eligibility is required to be examined in
view of clause 13 of the tender document. The Clause 13.8 provides that in
Part-I of the tender document, the tenderer has to furnish the details of security
deposit, consent agreement,documents as to his identity, PAN card, bank
account no., notarized affidavit and other necessary documents. Tenderer has
to mention the names of shops and of the group concerned for which the
tender has been submitted. Financial offer was required to be submitted in
Part II of the tender. It was clearly mentioned in clause 13.8 that financial bid
Part I has to be kept in a separate envelop and in the 3rd envelop post dated
cheque of 1/12th amount of the offer made had to be submitted. The tender
Part-I and II were required to be kept in separate envelops and then in one
common big envelop. It was clearly mentjoned in Condition No. 13.11 that
firstly Part [ of the tender will be opened and eligibility shall be considered.
Once satisfaction is reached with respect to the eligibility and submitting the
security equal to the basic licence fee only thereafter Part-1I containing the
financial bid will be opened. In case post dated cheque of 1/12th amount is”
not found, the offer made i.e.financial bid will not be considered. Clause 13.13
provides that in case of clerical error or general error, financial bid will not be
disallowed and such error could be corrected by the.District Committee on
the spot under the guidance of the Collector/Commissioner,Excise. Conditions
no. 13.8,13.11 and 13.13 are quoted below :

13.8 TPl 2UeR WUH |Y AT ¥ BT | AMT-YE A SUSIETAT ERIER
g e @ ud @ gATfievT B 9ifed Sy @ WAt
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TR WX WS TR (Fre-T=rae )@t e 18 {3 S | 59
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In our opinion, taking into consideration clause 13.8 and 13. 11, the
envelop containing financial bid could not be opened in the absence of
petitioner having qualified on the basis of Part I of tender document to be
placed in envelop no.1. There is purpose behind keeping secret the financial
bid. Question of opening the envelop 2nd containing the financial bid arises
only after qualification round. There is secrecy as to financial bid. The
envelop containing it could not have been opened at the stage of qualification
round. It was a fatal error committed by the petitioner which was beyond
periphery of being corrected. There was no scope to entertain any doubt that
financial bid was not to be opened in case an incumbent fails in qualifying
round in which necessary documents including the names of shops or group
were required to be mentioned along with other necessary documents
mentioned above. Admittedly, in envelop no.1 necessary documents were not
submitted. As per
condition no.13.11 envelop 2nd could not have been opened unless a person
fulfills the eligibility round. Thus, prayer made later on by the petitioner, as
apparent from representation filed to the Collector,Excise that his financial
bid envelop be opened, could not have been accepted. By that time
qualification round was already over and the tender document Part I itself
was not found in envelop no.1. The submission raised-that it is a case of
clerical error cannot be accepted. Such an error could not have been corrected
within the purview of clause 13.13 of tender document. Thus, rejection of
petitioner’s tender and his disqualification while opening envelop to.1 was proper.

8.  In W.B.State Electricity Board vs. Patel Engineering Co.Ltd. and
others (2001) 2 SCC 451 relied on by State counsel , the Apex Court has
laid down that negligent mistakes in bid documents cannot be permitted to be
corrected on basis of equity. Where facts indicate that (i) it was not beyond
the control of bidder to correct the error before submission of bid; (if) that he
was not vigilant, and (iii) that he did not seck to make corrections at the
earliest opportunity, such bidder cannot be permitted to correct his bid
documents afterwards. The Apex Court held in such circumstances strict
adherence to instructions to bidders is essential and cannot be branded a
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pedantic approach. The Apex Court laid down that High Court was not right
in allowing the corrections to be made. The Apex Court laid down that relief
on the ground of mistake cannot be granted. The Apex Court further laid
down such corrections are not permissible under the Rules governing the
process of tender, it was not within the scope of judicial review of the Court
to interfere under Article 226 of the Constitution. The Rules and instructions
must be complied with scrupulously in order to avoid discrimination,
arbitrariness and favouritism, which are contrary to rule of law and
constitutional values. Relaxation by State or its agencies of a rule or condition
in favour of a particular bidder is not permissible unless expressly provided
for in the rules. The Apex Court has referred to the decision in Tata Cellular
vs. Union of India AIR 1996 SC 11 =(1994) 6 SCC 651 laying down the
parameters of the judicial interference in such contractual matters. The Apex
Court in para 14 has referred to the ratio of Tata Cellular vs. Union of
India (supra) thus :

“14. Before proceeding to ascertain answers to the above

questions, it will be useful to bear in mind the principles

governing the exercise of power of judicial review by the High

Courts. We consider it unnecessary to refer to cases on the

scope of the power of judicial review of administrative action

by the High Court as a three-Judge Bench of this Court has,

after exhaustive consideration of long line of authorities,

succinctly summarized the position and laid down the following

principles in Tata Cellular Vs. Union of India [1994 (6) SCC

651 (SCC pp.687 88, para 94) :

(1) The modern trend points to judicial restraint in
administrative action.

(2) The court does not sit as a court of appeal but merely
reviews the manner in which the decision was made.

(3) The court does not have the expertise to correct the
administrative decision. If a review of the administrative decision
is permitted it will be substituting its own decision, without the
necessary expertise which itself may be fallible.

(4)The terms of the invitation to tender cannot be open to
judicial scrutiny because the invitation to tender is in the realm
of contract.Normally speaking, the decision to accept the
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tender or award the contract is reached by process of
negotiations through several tiers. More often than not, such
decisions are made qualitatively by experts.

(5) The Government must have freedom of contract. In other
words, a fair play in the joints is a necessary concomitant for
an administrative body functioning in an administrative sphere
or quasi-administrative sphere. However, the decision must
notonly be tested by the application of Wednesbury principle

- of reasonableness (including its other facts pointed out above)
but must be free from arbitrariness not affected by bias or
actuated by mala fides.

(6) Quashing decisions may impose heavy administrative burden
on the administration and lead to increased and unbudgeted
expenditure.”

’

The Apex Court has considered the exception to the general principle of
seeking relief in equity on the ground of mistake in W.B.State Electricity
Board vs. Patel Engineering Co.Ltd. and others (supra) thus :

“27. Exceptions to the above general principle of secking relief
in equity on the ground of mistake, as can be culled out from
the same para, are :

(1) where the mistake might have been avoided by the exercise
of ordinary care and diligence on the part of the bidder; but
where the offeree of the bid has or is deemed to have
knowledge of the mistake, he cannot be permitted to take
advantage of such a mistake.

(2) where the bidder on discovery of the mlstake fails to act
promptly in informing to the concerned authority and request
for rectification, withdrawal or cancellation of bid on the ground
of clerical mistake is not made before opening of all the bids.

(3) where the bidder fails to follow the rules and regulations
set forth in the advertisement for bids as to the time when
bidders may withdraw their offer; however where the mistake

* is discovered after opening of bids, the bidder may be permitted
to withdraw the bid.”

There was error committed by Computer, the Apex Court observed that
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it could have been discovered and notified by the said respondents with
exercise of ordinary care and diligence. The mistakes were not pointed out till
23.12.1999. Nature of error is also material to be considered. Merely the
fact that price bid was lesser could not be a ground to accept the tender in
violation of the conditions. In Sorath Builders vs. Shreejikrupa Buildcon
Ltd.and another (2009} 11 SCC 9 the Apex Court has laid down that pre-
qualification document is required to be submitted within the stipulated time.
Respondent 1 was negligent and insincere in not submitting his prequalification
documents within the stipulated time though he had information that there was
a time schedule attached to the notice inviting tenders. The terms and
conditions. of the tender are required to be adhered to strictly‘and,therefore,
respondent 2 was justified in not opening the tender submitted by respondent 1
which was late by three days. No grievance could be made by respondent 1 as
the lapse was due to his own fault. Decision in W.B.Stafe Electricity Board
vs. Patel Engineering Co.Ltd. and others (supra) has been relied upon.

9.  Petitioner’s counsel has referred to the decision of Apex Court in Poddar
Steel Corporation vs.Ganesh Engineering Works And Others (1991) 3
SCC 273 in which there was deviation in the tender condition from non essential
or ancillary/subsidiary requirement. The Apex Court held that minor technical
irregularity can be waived.Instead of draft drawn on State Bank of India,the
cheque marked and certified by Union Bank of India was sent by the tenderer.It
was held by the Apex Court that the Govemnment justified in waiving technical
compliance with the tender condition. In the instant case, it could not be said
that there was deviation from non-essential or ancillary/subsidiary requirement.
It was essential condition here that before opening the 2nd envelop, a person
must qualify in which the petitioner failed, thus, the envelop 2nd containing
financial bid could not have been opened at eligibility stage and there is purpose
for not opening it before the qualification round which being mandatory
stipulation could not have been waived. The financial bid could not have been
opened at the stage of qualification round. That would be violative of the very
essential condition of tender document. Learned counsel has also relied upon
decision of Apex Courtin G.J . Fernandez vs. State of Karnataka and others
(1990) 2 SCC 488 in which the Apex Court has laid down that minimum
qualifying requirements for intending tenderers and informations and documents
in support thereof to be furnished along with the application for issue of blank
tender book prescribed in two separate paragraphs of notification inviting
tenders. Both the paragraphs of NIT should be read harmoniously. Minimum

(1)
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qualifying requirements for intending tenderers and information and documents
to be furnished by them prescribed by notification inviting tenders should be
strictly observed by the instrumentality of the State equally in cases of all the
intending tenderers. Where the instrumentality of State consistently and bona
fide interpreting the standards so prescribed in a particular manner and acting
accordingly, the Court would not interfere and substitute an interpretation
which it considers to be correct. Applying the aforesaid ratio in the instant
case, the respondents have acted properly in rejecting the tender considering
clause 13.8 along with 13.11, rejection is found to be proper-as the
interpretation made by the Collector and Commissioner, Excise is in
accordance with the terms of the agreement, and it is not open to the Court to
interfere in the terms of the invitation subject to-which the tenders are invited
as held by the Apex Court in Tata Cellular vs. Union of India AIR 1996
SC 11. Petitioner’s counsel relied upon the observations made by the Apex
Court in para 203 of the aforesaid decision in which the Apex Court has laid
down that where the mistake is in relation to a non-essentjal matter that is in
relation to peripheral or collateral matter. There has been every intention to
comply with the terms of the bid, for an accidental omission it cannot be
punished. The Apex Court has laid down in para 113 that terms of invitation
to tender cannot be open to judicial scrutiny because the invitation to tender
is in the realm of contract. Thus, in the instant case it being essential condition
that the envelop 2nd will not be opened in the absence of qualification of the
tenderer by opening part-1 of the envelop, it was not open to the petitioner to
insist for opening of financial bid envelop for ascertaining his qualification.

10. Learned counsel has also relied upon decision of High Court of Orissa
in Akbar Mohammed vs. State of Orissa and Ors. AIR 2006 Orissa 156 in
whicti petitioner who was the lowest tenderer was asked to submit Sales Tax
Clearance Certificate, the condition was held to be merely ancillary condition. -
It was held that the decision of the State Government stating that petitioner’s
bid cannot be accepted without Sales Tax Clearance Certificate was impropet,
and no other tender was rejected on that ground. The decision is totally different,
here it was essential condition which has been violated. Mistake as to essential
condition could not have been permitted to be corrected, the opemng of the
financial bid was not permissible before quallﬁcahon round and petitioner
was very well aware of the condition. The decision of Apex Courtin Karhaiya
Lal Agrawal vs. Union of India and others 2002 (4) MPLJ 311 has also
been relied upon by the petitioner’s counsel in which the Apex Court has laid
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down that when essential condition of tender is not complied with, it is open
to the person inviting tender to reject the same. Whether a condition is
essential or collateral could be ascertained by reference to the consequence
of non compliance thereto. If non-fulfilment of the requirement resuits in
rejection of the tender, then it would be an essential part of the tender
otherwise it is only a collateral term. In the instant case, clause 13.8 read with
clause 13.11 of the tender document makes it clear that essential condition of .
tender has not been complied with. It is apparent from the aforesaid clauses
that non fulfillment of the requirements of qualification round results in
rejection of the tender, it was essential condition that envelop no.2 would not
be opened in the absence of qualification of incumbent on opening 1st
envelop. Thus, the decision counters the submission raised by petitioner’s
counsel. The decision in Gorakhnath Upadhyaya vs. State of U.P. and others
AIR 1994 Allahabad 283 has also been pressed into service by the petitioner
laying down that authority inviting tender should insist on strict compliance of
essential conditions. The condition that tenderer should produce certificate of
experience for 3 years whereas certificate produced by petitioner stating that
petitioner has full experience. The Court held that “full experience” must be
taken to mean required experience of three years. In connection with the
requirement of filing “no dues certificate”, no exception could be taken to
Certificate filed on ground that it was only executive Engg.P.W.D.who could
issue correct Certificate. Similar condition of submitting non-judicial stamp
and revenue stamp with tender was held to be not an essential condifion of
eligibility. Stamps were required for executing contract after tender was
accepted. The facts of the instant case are totally different and the ratio, thus,
cannot be applied.

11. Considering the aforesaid dictums of the Apex Court in W.B.State
Electricity Board vs. Patel Engineering Co.Ltd, and others (supra) and in
Sorath Builders vs. Shreefikrupa Buildcon Ltd.and another (supra), the
decision taken by the respondents 1 to 3 cannot be faulted as there was violation
of essential condition of tender subject to which they were invited.

12. Resultantly, we find no force in the submissions raised by petitioner’s
counsel. Petition being devoid of merits deserve dismissal and is hereby
dismissed. No costs.

Petition dismissed.
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WRIT PETITION
Before Mr. Justice A.K. Shrivastava & Mr. Justice Brij Kishore Dube

W.P. No.4755/2009(1) (Gwalior) decided on 15 September, 2010

" - KHAMIR SINGH -... Petitioner
Vs. :
RADHESHYAM BANSAL ... Respondent

A.  Stamp Act (2 of 1899), Section 11, Stamp Rules, M.F. 1942,
Rules 15 & 17 ~ Apart from the requisite revenue stamp on the
promissory note, adhesive stamp also pasted - The document itself
cannot be said to be inadmissible in evidence. (Para 9)'

H. R JRga (1899 BT 2), GNT 11, WRY fAgH, 74 1942,
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B. -Civil Procedure Code (5 of 1908), Order 14 Rule 5 - Issues
already framed by trial Court cover the propesed issues - Trial Court
did not comimit any error in rejecting the application. (Para 15)
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Case referred :

2000(]) MPJR 51.

D.D. Bansal, for the petitioner.
Jitendra Sharma, for the respondent.

ORDER

The Order of the Court was delivered by
A.K. SHRIVASTAVA, J. :-Feeling aggrieved by the order dated 3/9/2009
passed by the Additional Judge to the Court of Civil Judge Class 1, Shivpuri
in Civil Suit No.4-B/2009 dismissing two applications filed by the defendant/ .
petitioner — one under section 11 of the Stamps Act read with Rules 15 and
17 of the M.P.Stamp Rules and another under Order XIV Rule 5 read with
section 151 of C.P.C., the petitioner has filed this writ petition under Article
227 of the Constitution of India.
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2. No exhaustive statement of facts is required to be narrated for the
purpose of disposal of this writ petition, suffice it to say that a suit on the
basis of promissory note executed by defendant/petitioner in favour of plaintiff/
respondent has been filed for realisation of 2 sum 0f Rs.41,000/-. According
to the plaint averments, the defendant/petitioner executed a promissory note

on 15/3/2006 for Rs.30,000/-in favour of plaintiff/respondent and took loan
~ amount of Rs.30,000/-. It was agreed between the parties that the said amount
will be paid alongwith interest at the rate of two percent per annum whenever
the demand is made by the plaintiff. Since the amount of promissory.note
was not paid, hence, the plaintiff after giving notice on 24/4/2008 to the
defendant, filed the present suit for realisation of Rs.41,000/-.

3. Inthe Court below, the impugned document of promissory note was
submitted. The défendant/petitioner filed an application under section 11 of
the Indian Stamps Act ( for ‘brevity, the “Act”) read with Rules 15 and 17 of
the MLP. Stamp Rules, 1942 ( for short, the “Rules”) alleging that since the
pronote bears adhesive stamp, therefore, the same is inadmissible in evidence
and because the suit has been filed on the basis of said promissory note, the
same be dismissed. An application under Order XIV Rule 5 of C.P.C. was
also filed by the petitioner/defendant for framing some additional issue.

4.  The learned Trial Court dismissed both these applications by the
impugned order.

5. Inthis manner, present writ petition has been filed by the defendant/
petitioner under Article 227 of the Constitution of India.

6.  The contention of the learned counsel for the defendant/petitioner is
that since the document namely pronote bears the adhesive stamp, therefore,
the same is inadmissible in evidence and since the suit has been filed on the

basis of inadmissible document, the same be dismissed. In support of his

contention, learned counsel has placed heavy reliance on single Bench decision
of this Court in Ismail Khan v. Ram Prakash Verma, 2000 (I) MPJR 51.
By putting deep dent on the impugned order of the learned Court dismissing
the application under Order XIV Rule 5 of C.P.C., it has been argued by
the learned counsel that the proposed issues are necessary for the real
adjudication of the suit, therefore, the learned Trial Court committed grave
error in dismissing the application. On these premised submissions, it has been
argued by the learned counsel that this petition be allowed.

Lo
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7.  Per contra, Shri Jitendra Sharma, learned counsel for the plaintiff/
respondent argued in support of the impugned order and has submitted that
since a revenue stamp has also been affixed on the impugned document of
pronote, even if an adhesive stamp is pasted, it cannot be said that the
promissory note is inadmissible in evidence. Further it has been contended
that Issues No.1 and 2 are already framed and, therefore, there is no necessity
of framing any additional issues. Learned counsel for the plaintiff/respondent
further submitted that in order to delay the trial, these applications have been
filed at the time of recording of evidence of the plaintiff and, hence, it has been
prayed that this petition be dismissed.

8.  Having heard learned counsel for the parties, we are of the view that
this writ petition deserves to be dismissed.

9.  Sofar asrejection of the application under section.11 of the Act read
with Rules 15 and 17 ofthe Rules (Annexure P/6) is concerned, suffice it to
say that certainly the argument of the learned counsel for the defendant/petitioner
could have been accepted, if in addition to the adhesive stamp, the requisite
revenue stamp would not have been affixed on the promissory note. In the
present case,on bare perusal of the photo copy of the pronote (Annexure
P/2), we find that on the impugned pronote, apart from the requisite stamp of
revenue, an adhesive stamp of denomination of Re.1/-has also been pasted.
Since apart from the requisite revenue stamp on the promissory note, adhesive
stamp has also been pasted, according to us, the document itself cannot be
said to be inadmissible in evidence. In this context, we would like to quote
section 10 of the Act which speaks about the duty and how it is required to
bepaid :

“10. Duties how to be paid. (1) Except as otherwise

expressly provided in this Act, all duties with which any

- instruments are chargeable shall be paid, and such payment
shall be indicated on such instruments, by means of stamps-

(a) according to the provisions herein contained; or

(b) when no such provision is applicable thereto as the State
Government may by rule direct.

(2) The Rules made under sub-section (1) may, among other
‘matters, re gulate-

(a) in the case of each kind of instrument — the descriptioxi of
stamps which may be used;’
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(b) in the case of instrument stamped with impressed stamps —
the number of stamps which may be used;

(c) in the case of bill of exchange or promissory notes, the size
of the paper on which they are written.”

10. Section 11 of the Act pertains to use of adhesive stamps and it would
be condign to re-write that section-

“11. Use of adhesive stamps — The following instruments
may be stamped with adhesive stamps, namely-

(a) instruments chargeable with a duty not exceeding ten naye
paise, except parts of bills of exchange payable otherwise than
on demand and drawn in sets;

(b) bills of exchange, and promissory notes drawn or made
out of India;

(c) entry as an advocate, vakil or attorney on the role of a '
High Cout;
(d) notarial acts; and -

(e) Transfers by endqrsément of shares in any incorporated
company or other body incorporate.”

11. Inorderto give positive effect to different provisions of the Act, aforesaid
Stamp Rules have been framed. Looking to Rule 5 of the said Rules, we find
that a promissory note or bill of exchange shall, except as provided by section
11 or by rules 13 and 17, be written on paper on which a stamp of the proper
value with or without the word “hundi” has been engraved or embossed. Thus,
promissory note can be executed on a paper having a revenue stamp of proper
valuation. If we go through Rule 17 which speaks about adhesive stamp,
denoting duty of ten naye paise or five naye paise, we find that such stamp
may be inscribed for use for revenue only. We think it apposite to quote said
Rule 17 which reads thus

“Adhesive stamp or stamps denoting duty of ten naye
paise and five naye paise.-Except as otherwise provided

- by these rules, the adhesive stamps used to denote duty shall .
be the requisite number of stamps bearing the words “ Twenty-
five naye Paise” or “Fifteen naye paise” or “ ten naye paise”
or “Five naye paise” and such stamps may be inscribed for
use for revenue.”
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12. Onbare perusal of the impugned promissory note (Annexure P/2) we
find that requisite revenue stamp has been affixed on the pronote. On bare
perusal of Rule 17 of the Rules, we find that no adhesive stamp on the pronote
can be used except the stamp inscribed for use of revenue, and therefore,
according to us, even if, apart from requisite revenue stamp, an adhesive stamp
was additionally affixed, it cannot be said that the document ( promissory
note ) is inadmissible in evidence, and therefore, according to us, petitioner's
application (Annexure P/6) has rightly been rejected by the leamned Trial Court.
The decision of Ismail Khan ( supra ) placed reliance by the learned counsel
for the petitioner/defendant does not support the case of the petitioner, rather,
it supports the case of the plaintiff/respondent because in that decision, the
requisite revenue stamp was not affixed and the pronote was having only an

. adhesive stamp, and therefore, in that situation the learned single Bench rightly

held that the document of pronote is not admissible in evidence. But in the
present case, admittedly, the document of pronote is already having requisite
revenue stamp and, therefore, this decision supports the case of plaintiff/
respondent.

13. Now coming to rejection of the application filed by the defendant/
petitioner under Order X1V Rule 5 of C.P.C., according to us, the same has
also been rightly rejected by the learned Trial Court. On the basis of averments
made in the plaint and denial in the written statement, following issues have
been framed by the learned Trial Court. :

1?&Tuﬁlﬂmﬁﬁaﬁﬁﬁsoooomwmaﬂmﬁ$wﬁ
AT e e fear ?

2 T ATEY WINPT e FRAE 7

3 el Ug &g 7

14. The Issues which the defendant/petitioner has proposed in his

application under Order XIV Rule 5 of C.P.C. (Annexure P/5) are:

“(1) @1 G X AR B el BTSN TR WIAER e Td qrEdl
uF W de v ) 8 AR e A a7

(2) FaT Il WIEST BT AT Har § Al 8F @ 7 qAh Ew
AN R g e T g 7

15. By keeping the issues already framed by the learned Trial Court and the
issues proposed to be framed by the defendant/petitioner in Juxtaposmon to
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each other and reading them conjeintly, we find that the issues already framed
by the learned Trial Court cover the proposed Issues. Therefore, according
to us, the learned Trial Court did not commit any error in rejecting the
application filed by the defendant/petltloner under Order XIV Rule 5 of
C.P.C.(Annexure P/5).

16. We have gone through the reasonings assigned by the learned Trial Court
rejecting these two applications and we find that the reasonings are based on
correct appreciation of law. '

17. = Ex consequenti, we do not find any merit in this writ petition. The same
is hereby dismissed. Parties are directed to bear their own costs.

Peatzon dismissed.
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WRIT PETITION :
Before Mr. Justwe A.K. Shrivastava & Mr. Justice Brij Kishore Dube

" 'W.P. N0.5311/2009 (Gwalior) decided on 4 October, 2010

INDUSTRIAL SE(;U'RITY_ ASSOCIATION , . ... Petitioner
Vs. . - )
- STATE OF M.P. & anr. - - . ... Respondents

A.  Constitution, Article 21 - Blacklisting a Contractor - Is
serious action as after blacklisting, he would not be able to take part in
submitting tenders in future, which directly hits his right tc life including
right of meaningfil livelihood enshrined under Article 21. (Para 10)

. 9Rum, IgeET 21 ~ IBIR B FWGH § Sraw — THR
FrdaE! 2 Fife gofqdt & so @ .91 9w Afysy § ffwnd weo
. ®W ¥ AW @ g T g, 9@ fr onesd vy | 998 Wed @
PN W FER Fer & REd aeeg 21 @ gwva gRibw Ageqe
Shifemr &1 aftrer o wiafea €

B. . Constitution, Article 226 - Writ Petitian - Challenging
blacklisting a Contractor - Béfore taking s drastic and harsh action of
blacklisting 2 Contractor, an opportunity of hearing should have been
provided, and having not dene so, he is entitled to relief.  (Para 10)

&, g, arﬁe‘azzs—ﬁeznﬁafr—a‘aa‘mas?aﬁfq%#
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Vivek Mishra, for the petitioner.
C.S. Dixit, Dy.A.G, for the respondent No.1/State.
Devendra Choubey, for the respondent No.2.

ORDER

The Order. of the Court was delivered by
A.K. SHRIVASTAVA, J. :—Heard finaily.

2.  Leamned Counsel for the petitioner confines his argument to relief No. 1
. only, which reads thus :- :

"1. Order of the respondent to declare the petitioner as a
blacklisted may kindly be quashed.”

3. The only contention, which has been put forth by Shri Vivek Mishra,
Learned Counsel for the petitioner, is that the action of the respondent no.2
runs dehors to the maxim audi alteram Partem and the University (respondent
no .2) has blacklisted the writ petitioner without affording any opportunity of
hearing. In this context, he has invited our attention to the copy of the
Newspaper “Dainik Bhaskar” dated 08.11.2009 (Annexure P/14), in which
a news has been published that the petitioner has been blacklisted.

4. Learmned Counsel further submits that no order has been served or even
ifit is sent, it has not been received by the petitioner.

5. Learned Counsel further argued that before casting stigma of
blacklisting, it was incumbent upon the respondent no.2, who is a ‘State’ and
would come within the provision of the definition of ‘State” enshrined under
Article 12 of the Constitution of India, to provide proper opportunity of hearing
to the petitioner. Hence, the relief prayed be allowed.

6. Onthe other hand, Shri Choubey, Learned Counsel for respondent no.2
has supported the action of respondent no.2 blacklisting the petitioner.

7. Having heard the Learned Counsel for the parties, we are of the view
that this petition deserves to be allowed in part and the petitioner is entitled:
for the relief number 1.

8. On bare perusal of the grounds raised in the memorandum of writ
petition, we find that there is pleading of writ petitioner that without giving
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any notice to him, he has been blacklisted by the respondent no.2. We think it
apposite to quote ground ‘B’, which reads thus :-

"B. That, the petitioner was performing his duty unblemished
in the office of the respondent no.2 and no any allegation has
been made by the respondent no.2 in the contract period and
in respect of the work of the petitioner, no complaint has been
made by the respondent no.2. Inspite of this, without giving
any opportunity of hearing and without giving any intimation
the petitioner agency has been declared as a blacklisted. The -
aforesaid illegal and arbitrary action has been made by the
respondent no.2, which is not permissible in the eyes of law.”

In the return, the respondent no.2-Jiwaji University, Gwalior. while replying
ground No.B although has pleaded that several opportunities were provided
to the petitioner, but not even a single document has been filed alongwith the
return in-this regard. We have also gone through letter (Annexure R/1) of Dr. -
Keshav Singh Gurjar, Security Incharge, addressed to Registrar of the Jiwaji
University, Gwalior complaining about the petitioner and there is an
endorsement in the Said letter Annexure R/1 that a copy of which has also
been sent to the petitioner. But this complaint (Annexure R/1) is of incharge
Security only and no notice has been sent by the Registrar in pursuance to the
said report to the petitioner. We do not know whether the incharge Security
had ever sent a copy of Annexure R/1 to the Writ Petitioner or not because
no acknowledgment has been filed alongwith the return. '

9. It would be relevant to quote Para 5.8 of the Return, which reads thus:

“5.8. That, the contents of this para the tender application
submitted by the petitioner was as per rules and procedure
the contract for security services were followed, That inspite
of regular warnings and opportunities given to the petitioner to
improve the services as per the conditions there was no action
taken by the petitioner therefore the action for blacklisting
the petitioner was taken since the security of the university
was at risk.”

10. Although, it has been pleaded on behalf of University (respondent no.2)
that several opportunities were provided to the petitioner to improve his
services, but no action was taken by him to improve his services, therefore,
he has been blacklisted. But, no document has been filed in support of the
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pleadings made in Para 5.8 ofthe return by the University (respondent no.2).
There is nothing on record in order to indicate that the Writ Petitioner was
ever noticed by any warning and, therefore according to us, mere bald
statement in the return would not suffice in absence of any material on record.
According to us, blacklisting a Contractor, is a serious action because after
blacklisting him, he would not be able to take part in submitting' tenders in
future etc. and the consequences are very serious in nature, which directly
hits his right to life which includes right of meaningful livelihood enshrined
under Article 21 of the Constitution of India. Hence, before taking a drastic
and harsh action of blacklisting the petitioner, an opportunity of hearing
should have been provided, and having not done so, according to us, the
Writ Petitioneris entitled to Relief No.1. which we have quoted hereinabove.

11. Resultantly, this writ petition succeeds and is hereby allowed with costs.
The action of University (respondent no .2) blacklisting the Writ Petitioner is
hereby set aside. Counsel’s fee Rs.2,000/-, if pre-certified.

Petition allowed.

LL.R. [2011] M. P, 395
WRIT PETITION
Before Mr. Justice S.C. Sharma

" W.P. N0.2819/2010 (Indore) decided on 5 October, 2010

RAIS KHAN ... Petitioner
STATE OF M.P. & anf._ ... Respondents

A.  Notaries Rules, 1956, Rule 2(a) - Appropriate Government

- - Petitioner appointed by Central Government - Appropriate
 Government is Central Government to enquire into the allegations of

professional or other misconduct - Action initiated by State Government
bad in law. (Para 6)

®. wedt Fam 1956, AT 2(7) — wqfaw WeR — Al S
WER N1 Pgad — IRe @1 o9 g9uR B ARt @ e a3 Ry
T WHR TR WER & — VoY WNON BN WRE @ T et
fafr =Y gfic ¥ <rwgef |

B. Notaries Rules, 1956, Rule 13 - Expunction of remarks -
Before any castigating remarks are made by Court against any person,
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he should have been given an opportunity of being heard in respect of
such proposed remarks/strictures - Petitioner was not heard at any
point of time before passing any remark/stricture - Stricture deserves
to be expunged - Petition allowed. (Para 6)

& 9ied frau, 1956, g 13 — Ruvfy &1 fReiys — <A<y
g e wfg @ faeg amatgaen) Rwrhl o @ qd wwarfaw
Rofl/fra 3 waT A 9] g WM @ JEER k@ e owfEid - 9y
feaefy /forer TRG &% @ d R N T aeff @ @ SE @ aER
a8 faar AT - P feifve f5d 9 oy @ — afuer ey
Case referred :

AIR 2001 SC 93.

JUDGMENT

S.C. SHARMA, J. :=—The petitioner before this Court has filed this present
petition being aggrieved by an order dt. 22/6/09 passed by President,
Grievance Redressal Authotity, Sardar Sarovar Project. The contention of
the petitioner is that he was appointed as a notary by Government of India
on 22/1/08 and since then he is discharging his duties as a notary strictly in
consonance with the provisions of the Notaries Act 1952 read with the
Notaries Rules 1956. The petitioner has further stated that one Simt. Parvati
Bai approached the petitioner on 26/5/09 for swearing an affidavit and the
petitioner has explained the contents of the affidavit of Smt. Parvati Bai and
after explaining the contents of the affidavit on 26/5/09, the same was notarised.
The petitioner has further stated that Smt. Parvati Bai preferred a complaint
before the Registrar, Sardar Sarovar Grievances Redressal Forum and the
compiaint of Smt. Parvati Bai was rejected by the Registrar, Sardar Sarovar
Grievances Redressal Forum in the matter of grant of compensation. The
petitioner has further stated that the President, Grievances Redressal Forum
while deciding the appeal of Smt. Parvati Bai i.e., appeal No.365/07 has
observed that the petitioner while notarising the affidavit of Smt. Parvati Bai
has not stated in the affidavit that the contents of the affidavit were explained
to her and therefore the petitioner has executed the affidavit in a most
carelessness manner. The petitioners grievances is that the President has
directed action against the petitioner in the matter and thereafter on the basis
of the order passed in appeal, the State Government though is not the
appropriate government has issued a show cause notice (Annexure P/2) dated
23/2/10. The petitioner has prayed for quashing of the show cause notice as
well as the observation made against him in order dated 3/6/09 passed by the
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President, Grievances Redressal Forum, Sardar Sarovar Project. Learned
counsel for the petitioner has relied upon a judgment delivered by the apex
court in the case of Manish Dixit and others Vs. State of Rajasthan reported
in (AIR 2001 SC 93) and his contention is that the apex court in the aforesaid
case has held that in case any adverse remarks are made against a person, he
should have been given an opportunity of hearing, as such adverse remarks
are strictures resulting in serious consequences on future carrier of the person
concemed. A reply hasbeen filed on behalf of respondent State and contention
of the respondent State is that the action initiated by the State Government is
in consonance with the statutory provisions as contained under the Notaries
Rules 1956 and they have rightly issued a show cause notice under Rule 13 of
the Notaries Rules 1956. The respondents have also stated that the petitioner
while notarising the affidavit of one Smt. Parvati Bai has not explained the
contents of the affidavit to.Smt. Parvati Bai and thé same finds place in the order
passed by the President dated 3/6/09. The respondents have further stated that
they have taken the action against the petitioner rightly keeping in view the order
passed by the President and no case for interference is made out in the mater.

2.  Heard learned counsel for the parties at length and perused the record.

3.  Inthe present case the petitioner before this court was appointed as a
Notary by Government of India on 22nd January 2008. It is needleas to
mention that the petitioner was not appointed by the State Government. The
Notaries Rules 1956 defines the appropriate Government and the definition
clausei.c., Sec. 2(a) defines the appropriate Government as under :

(a) “appropriate Government” means in relation to a notary
appointed by the Central Government, the Central
Government, and inrelation to a. notary appointed by the
State Government, the State Government;

4.  In the present case as the petitioner was appointed by the Central
Government and therefore the appropriate Government is certainly the
Government of India. Rule 13 of the Notaries Rules 1956 reads as under:

13. Inquiry into the allegations of professional or other
misconduct or a notary.- (1) An inquiry into the misconduct ofa
notary may beinitiated either suo motu by the appropriate
Government or on acomplaint received in Form XIII].

{2) Every such complaint shall contain the following
particulars, namely- )
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(a) the acts and omissions which, if proved, would under
the person complained against, unfit to be a notary;

(b) the oral or documentary evidence relied upon in support
of the allegations made on the complaint

5.  The aforesaid statutory provisions of law makes it clear that an inquiry
into the misconduct of a notary may be initiated by the appropriate Government.
In the present case the appropriate Government is Central Government
whereas the action has been initiated by the State Government and therefore
the notice ‘as contained in Annexure P/2 dated 23/2/10 as well as the notice
dated 13/7/09 issued by the Officer In Charge Nazarat, Distt. Dhar is bad in
law. In the present case learned counsel for the petitioner has drawn the
attention of this court towards the affidavit on the basis of which strictures
were passed against the petitioner by the President of the Grievances Redressal
Forum. The seal affixed on the back side of the Affidavit which is in Hindi
reflects that the contents of the Affidavit were explained to Smt. Parvati Bai
and she has affixed her thumb impression on the reverse page of the affidavit
also. Thus it is not a case where the notary has not stated on the affidavit that
the contents of the Affidavit were explained to the person concerned namely
Smt. Parvati Bai and she was aware of the contents of the affidavit and
therefore the strictures against the petitioner in para 6 deserves to be expunged.
In the present case the affidavit enclosed along with the Writ Petition as well
as the seal afixed on the reverse side of the affidavit has not been taken into
account by the President or by the State Government at all and therefore the
strictures made against the petitioner deserves to be expunged. The Apex
Court in the case of Manish Dixit and others Vs. State of Rajasthan
reported in (AIR 2001 SC 93) in para 43 and 44 has held as under:

43. Even those apart, this Court has repeatedly cautioned -
that before any castigating remarks are made by the Court
against any person, particularly when such remarks could
ensue serious consequences on the future career of the person
concerned he should have been given an opportunity of being
heard in the matter in respect of the proposed remarks or
_ strictures. Such an opportunity is the basic requirement,
for, otherwise theoffending remarks would be in violation
of the principles of natural justice. In this case such an
opportunity was not given to PW 30 (Devendra Kumar
Sharma). State of UP V. Mohd. Naim (1964) 2 SCR 363:
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(AIR 1964 SC 703: 1964 (1) Cri L) 549). Ch. Jage Ram
Vs. Hans Raj Midha (1972) 1 SCC 181: (AIR 1972 SC 1140:
1972 Cri L) 768), R. K. Lakshmanan v. A. K. Srinivasan.
(1975) 2SCC 466: (AIR 1975 SC 1741: 1975 CriLJ 1545):
Niranjan Patnaik V. Sashibhusan Kar. (1986) 2 SCC
569: (AIR 1986 SC 819 : 1986 Cri LJ 911); State of
Karnataka v. Registrar General 2000 (5) Scale 504 : (2000
AIR SCW 2794: AIR 2000 SC 2626).

44. 1t is apposite in this context to extract the following
observations made by this court in Dr. Dilip Kumar Deka V.
State of Assam (1996) 6 SCC 234:

“we are surprised to find that in spite of the above catena
of decisions of this court, the Jearned Judge'did not, before
making the remarks, give any opportunity to the appellants,
who were admittedly not parties to the revision petition to
defend themselves. It cannot be gainsaid that the nature of
remarks the learned Judge has madé, has cast a serious
aspersion on the appellants affecting ‘their character and
reputation and may, ultimately affect their career also.
Condemnation of the appellants without giving them an
opportunity of being heard was complete negation of the
fundamental principle of natural justice.”

6.  Theapex courtin the aforesaid case has held that in case any castigating
remarks are made by the court against any person, particularly when such remark
would ensue serious consequences on future career of the person concerned,
he should have been given an opportunity ofbeing heard in the matter in respect
of such proposed remarks or strictures. Keeping in view the judgment delivered
by the .apex court in the aforesaid case as the petitioner was never heard at any
point of time in the matter and by virtue of the strictures the impugned action has
been initiated against him, the adverse remarks / strictures deserves to be
expunged. Resultantly the Writ petition is allowed. The adverse remarks /
strictures against the petitioner in para 6 of order dated 3/6/09 (annexure P/l)are
hereby expunged. Resultantly the notice dated 13/7/09 (Annexure P/5) and the
notice issued by the State Government dated 23/2/10 are also quashed asbeing
without jurisdiction. The writ petition stands allowed. No order as to costs.
Petition allowed.
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WRIT PETITION
Before Mr. S.R. Alam, Chief Justice & Mr. Justice Alok Aradhe

W.P. N0.11325/2009(0).(J abalpur) decided on 5 October, 2010

SATYENDRA PRATAP SINGH ... Petitioner
Vs. .
STATE OF M.P. ... Respondent

A.  Constitution, Articles 14 & 16 - Right of equality - Forbids
class legislation but does not ferbid reascnable classification -
Classification in order to be reasonable must be founded on intelligible
differentia and that differentia must have raticnal relation to the object
sought to be achieved - Object of Article 14 & 16 is to ensure equality
to all those who are similarly situated. _ - (Para 9)

®. wimgr ageT 14 7 16 — wAar @1 IEr — I fum
F fig awar @ foeg giwge offexo &1 g w8 awar — @ffexor,
hmged et @ Rl Yo gwR W oammRa 8 wfte qen ww e
F O 5l 9= 9@ Stwm ¥ yfewenw Wey @ afey - agesE 14
T4 16 o oW 991 w9 A @ Ay wmar giEw wew ?, o e
w7 & Reg &1

B.  Service Law - Promotion - Employee has no fundamental
right of promotion - He only has a right to be considered for promotion
- Even reduction in chances of promotion does not affect right of an
employee. (Para 11)

G A R ~ meEl - e B el @1 oY 4w afer
T & — WE @ R REr § for wm=r o9 @ Swer IfeR - wEEy
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C.  Constitution, Article 226 - Vires of G.O.P. dated 07.06.2008
(new policy of promotion) challenged on ground that the same is
discriminatory, arbitrary and violative of Article 14 - Held - Policy
introduced with the object of betterment of the force and to promote
energetic persons who can deal with in the difficult law and order
situations on the field. The aforesaid classification has been made by
taking into account the factor of physical efficiency, ability and nature
of duties. Thus, the classification cannot be said arbitrary or
unreasonable. - (Para 10)
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Cases referred :
AIR 1986 SC 1035, (1991) 2 SCC 295.

K.X. Trivedi, for the petitioners.
Ashish Shroti, G.A., for the respondents.

ORDER

The Order of the Court was delivered by

S.R. ALaM, CHieF JusTicE. :—With the consent of the parties, the matter is
heard finally.

2. Intheinstant writ petition, the petitioners who are working as Head
Constables, have challenged the vires of the GOP order dated 7.6.2008 issued
in exercise of powers under Section 12 of the Police Act, 1961.

3.  Brief facts necessary for adjudication of the controversy are that
petitioners are Head Constables working in Special Armed Force (Home)
Police Department, Government of Madhya Pradesh. According to the old
policy formulated for making promotion from the post of Head Constable to
the post of Assistant Platoon Commander vide GOP-75/97, 90% posts of
Assistant Platoon Commander are to be filled on the basis of seniority-cum-
merit by promotion and rest 10% posts are to be filled up by persons having
outstanding record under Regulation 56(3) of Police Regulations. However,
under the old policy, the Head Constable who had put in three years of service,
could take part in the examination which was held for promotion to the post
of Assistant Platoon Commander. The list of the candidates was prepared on
the basis of marks obtained in the aforesaid examination. The petitioners had
passed the Pre-promotional Examination. However, by another GOP dated
7.1.2008 contained in Annexure-P/3, promotion policy for the post of
Constables, Company Commanders, Platoon Commanders was changed.
Under the new policy it was provided that promotion from the post of Head
Constable to Assistant Platoon Commander shall be made 100% by
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promotion. It was provided that 90% posts shall be reserved for promotion,
out of which 60% will be filled in by promotion by the candidates who have
passed the Departmental Cadre Examination which will be placed in Group-
A. 30%.posts are to be filled in by promotion of Head Constables who have
completed 45 years of age on the basis of seniority-cum-merit after evaluating

their service record, who will be placed in Group-B. The petitioners, who

had qualified the Pre-promotional Examination and were empanelled for being
sent for Pre-promotional Training were excluded from the list because of the
age factor prescribed in the new GOP dated 7.6.2008. Being aggrieved by
the aforesaid new policy, the petitioners have challenged the validity of the
same in the instant writ petition.

4.  Therespondents have filed the return inter alia contending that under
the old policy for promotion to the post of Assistant Platoon Commander
from the post of Head Constable, there existed only one seniority list and the
criteria was seniority-cum-merit. However, more meritorious and efficient
persons who could be deployed in the field work were deprived of promotion
because they being juniors were placed below in the seniority list. Physical
efficiency was considered to be the main issue to provide promotion to the
youngsters so that their services could be utilized in a better way. Thus, in
_ order to provide promotion to youngsters, the GOP dated 7.6.2008 was issued
and the eligible candidates were splitted in two groups for the purpose of
promotion. The GOP was amended with an object to promote the Head
Constablebelow 45 years in age by taking into account the physical efficiency
and ability. It was further pleaded that before incorporating the proposed
amendment, a committee was constituted which invited suggestions. The
suggestions were placed in the meeting of the high officials of Special Armed
Forces including nine officers of Indian Police Service. The proposals were
duly considered and thereafter the GOP was amended. The amendment in
the GOP has been formulated on the basis of report of expert body. It has
further been stated that Assistant Platoon Commander is leader of section
who needs to be intelligent, efficient and full.of energy as Special Armed Force
personnel are deployed in Naxalite/dacoit affected areas and have to perform
onerous duties.

5. 'We have heard learned counsel for the parties. Shri K. K. Trivedi,
learned counsel for the petitioners submitted that right accrued to the petitioners
under the old policy of promotion cannot be taken away by issuing the new
GOP dated 7.6.2008. It has further been contended that the GOP dated

@
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7.6.2008 has been given retrospective effect as the petitioners' names have
been directed to be removed from the list of Head Constables who have
qualified the cadre examination only on the basis of age factor. The new policy
of promotion framed by GOP dated 7.6.2008 cannot be given retrospective
operation. The petitioners would be deprived of the benefit of promotion. It
was further submitted that GOP dated 7.6.2008 has no reasonable nexus
with the object sought to be achieved and the same is discriminatory and
arbitrary and is violative of Article 14 of the Constitution of India.

6.  Onthe other hand, learned Government Advocate while opposing the
submissions made by learned counsel for the petitioners submitted that new
GOP has been issued with an object of betterment of the force and is in
public interest. The Head Constables have been put in two separate groups
for the purposes of promotion, only to ensure that Head Constables who are
below the age 0f 45 years are promoted on account of their physical efficiency
and ability so that maximum utilization of their services can be made. It has
further been submitted that before issuing new GOP, the objections and
suggestions were invited which are duly considered in the meeting of high
officials of Special Armed Force including nine officers of Indian Police
Services. Learned Government Advocate in support of his submissions has
placed reliance on decision of Supreme Court in Indravadan H. Shah Vs.
State of Gujrat & another, AIR 1986 SC 1035.

7.  Wehave considered the submissions made by learned counsel for the
parties. The Legislature has enacted an Act namely Madhya Pradesh Vishesh
Shastra Bal Adhiniyam, 1968 (hereinafter referred to as 'the Act). In exercise
of powers under Section 27 of the Act, the State government has framed
rules which are known as Madhya Pradesh Vishesh Shastra Bal Niyam, 1973.
The aforesaid rules provide for the recruitment as well as manner of recruitment
in Special Armed Force. Rule 23 of the said Rule specifieally provides that
recruitment to the rank of Company Commander, Platoon Commander, Head
Constable and Constable of Special Armed Force shall be made either by
direct recruitment or recruitment by personnel from the police force or
promotion. Rule 23(2) of the Rules provides that method and procedure of
recruitment and selection shall be specified by the State Government from
time to time. Rule 56 deals with promotion and examination. A policy of
promotion was formulated by issuing GOP in exercise of powers conferred
under Section 12 of the Police Act, 1861 namely GOP 75/97. In view of the
aforesaid policy, a Head Constable who had put in three years of service
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could take part in the examination which was to be conducted by an
committee on the basis of the aforesaid examination, a list of selected
candidates was to be prepared and the selected candidates were required to
undergo Pre-promotional Training and thereafter they were promoted to post
of Assistant Platoon Commander. '

8.  The gencral order of police is issued by the Director General of Police
on the basis of recommendations of the committee, it was observed that under
the oldpolicy of promotion to the post of Assistant Platoon Commander from
the post of Head Constable, there existed only one seniority list and the criteria
fixed for promotion was seniority-cum-merit. Therefore, more meritorious
and efficient persons who could be deployed in the field work were being
deprived of promotion because they were junior in the seniority list. Physical
“efficiency was considered to be main factor to provide promotion to youngsters
whose services could be utilized in a better way in the field and, therefore, an
amendment in the policy for promotion was contemplated. The committee in
its meeting held on 18.3.2008 proposed certain amendments in GOP.
Thereafter, the committee invited suggestions. After consideration of the
suggestions, the committee prepared the draft and the same was forwarded
to the Additional Dy. Director General. The draft was considered in the meeting
of high officials of Special Armed force including nine officers of Indian Police
Service. After due deliberation of the proposal, a new policy of promotion
vide GOP dated 7.6.2008 was issued. Thus, the GOP has been formulated
after due deliberations and on the basis of recommendation of an expert body.

9.  Article 14 of the Constitution of India forbids class legislation but does
not forbid reasonable classification. Classification in order to be reasonable
must be founded on intelligible differentia and that differentia must have
rational relation to the object sought to be achieved. Object of Articles 14
and 16 of the Constitution is to ensure equality to ail those who are similarly
situated, The State has the power to qualify persons in different groups for
legitimate purposes. The classification so made should have the reasonable
nexus with the object to be achieved. In the backdrop of aforesaid well
settled legal proposition, challenge made by the petitioners to GOP dated
7.6.2008 may be examined. .

10. The purpose for introducing the new GOP is to promote efficient and
energetic persons who arc normally supposed to be deployed in the field and
are able to perform their duties efficiently even in the adverse situations. The
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Assistant Platoon Commander is a leader of section who needs to be
intelligent, efficient and full of energy as Special Armed Force personnel are
always deployed in the Naxalite/dacoit affected areas and they have to
perform anti Naxlite, anti dacoit and anti terrorist operations and have to deal
with in difficult law and order situations. If the new policy of promotion which
was introduced by GOP dated 7.6.2008 is examined, it is apparent that the
aforesaid policy has been introduced with the object of betterment of the
force and to promote energetic persons who can deal with in the difficult law
and order situations on the field. The aforesaid classification has been made
by taking into account the factor of physical efficiency, ability and the nature
of duties which are required to be performed by the Assistant Platoon
Commander. Thus, the aforesaid classification can neither be said to be
arbitrary nor unreasonable. The classification which been made has a
reasonable nexus with the object sought to be achieved i.e. to promote young
and energetic Head Constables and Platoon Commanders so that they can
effectively perform their duties in Naxal/dacoit affected areas and deal with in
difficult law and order situations. Such a criteria for promotion which is based

" on age limit can be prescribed in the public interest in order to ensure that a
.candidate who has excellent service record and is efficient, is promoted.

Reference in this connection can be made by the decision of Supreme Court
in AR 1986 SC 1035 (supra). For the aforementioned reasons, the challenge to
GOP on the anvil of Article 14 of the Constitution of India, must fail.

11. So far as the contention of the petitiéner that their vested right is being
taken away by the amendment in the GOP is concerned, suffice to say that no
employees has a fundamental right to claim promotion. It is equally well settled

legal-proposition that an employee has no fundamental right of promotion. He
“onlyhas a right to be considered for promotion. Even reduction in chances of

promotion does not affect right of an employee. Reference in this connection
may be made to the decision of Supreme Court in Director, Lift Irrigation
Corporation Ltd. and others Vs. Pravat Kiran Mohanty and others,
(19913 2 SCC 295. '

12. However, since under the old policy of promotion as well as new policy
of promotion which has been framed by the GOP dated 7.6.2008, the Head
‘Constables who are not promoted on account of expiry of select list, shall
have right to be placed at the top of the new selection list which is prepared.
Therefore, in the facts and circumstance of the case, we deem it appropriate
to direct the respondents to consider the case of the petitioners for promotion
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as per the provisions of the new policy against the quota of 30% of the Head
Constables, who have crossed the age bar.

13. With the aforesaid direction, the petition is disposed of.
' Petition disposed of.

LL.R. [2011] M. P, 406
WRIT PETITION
Before Mr. Justice Ajit Singh & Mr. Justice Sanjay Yadav

W.P. No.7931/2010 (Jabalpur) decided on 12 October, 2010

DILIP BHARTI ... Petitioner
Vs, .
SMT. MEERABAI & anr. ... Respondents

Civil Procedure Code (5 of 1908), Order 6 Rule 17 - Amendment
of written statement - Defendant filed application seeking replacement
of entire written statement on the ground that the same was filed by
his counsel without his knowledge and pleadings are contrary to fact -
Held - There is no allegation of fraud being committed on him - Each
page of written statement bear signatures of petitioner - Petitioner
cannot withdraw the admission which he had tendered in written
statement by substituting such written statement with a fresk one -
Petition dismissed. (Para 15)

ffder mfgrar wigar (1908 @7 5), T 6 (97 17 — ffyq &7 7
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TR @ BY Afeud 986 — foleg 9 @ Tl Yo W I B eWmR
€ — gl 7 9 el il sua ¥ nga @ o, 99 9% W fofea e
D 79 fafed @am 4 afrefig o) 99w 78 & wsar - @fe aiRa|

Cases referved :
~ (2006) 6 SCC 498, (2007) 6 SCC 167, (1976) 4 SCC 320.
" Jarhavi Pandit, for the petitioner.
G.S. Baghel, for the respondent No.1.

ORDER

The Order of the Court was delivered by
AJiT SINGH, J. :—Heard.

»
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Petitioner by way of present petition filed under Article 227 of the
Constitution of India calls in question the legal tenability of the order dated
12.5.2010 passed by Civil Judge, Class 1, Maihar, District Satna in Civil Suit
No. 6A/2007; whereby application preferred by the petitioner under Order 6
Rule 17 of the Code of Civil Procedure seeking replacement of the entire
written statement filed by him was rejected.

2. The petitioner is defendant No. 2 in a suit filed by respondent No. 1/
plaintiff. The suit is for declaration and for permanent injunction in respect of
suit property which is a house situated in Ward No. 12, Satna Road overa
land bearing number 14/4/4 admeasuring 30 x 58 = 1740 sq.ft.

3. . Onbeing noticed in the suit, petitioner/defendant No. 2 entered his
appearance through one Counsel Shri Arjun Singh and filed the written
statement duly verified by him. The said written statement contained signature
of the petitioner on each page of it. Thereafter, the Trial Court framed issues
on the basis of respective pleadings and matter proceeded further when
respondent No. 1/plaintiff examined himself and closed his evidence.

4. Itis at this stage that an application was filed by the petitioner defendant
No. 2 under Order 6 Rule 17 seeking replacement of the entire written
statement on the ground that the same was filed by his Counsel without his -
knowledge and the pleadings therein were contrary to fact.

5. Pertinent itis to note that in an application preferred by the petitioner/
defendant No. 2 there is no allegation of fraud being committed on him nor is
there any allegation that the learned counsel who was appearing for petitioner
before the Trial Court was being planted by the opposite party. The
application which the petitioner/ defendant No. 2 preferred under Order 6

- Rule 17 was to the extent that written statement which was filed containing

certain admission on his behalf was never read over to him and his signatures
were obtained without apprising of the contents therein.

6.  The trial court considering the entire material on record observed:

"YU B FTET | T8 wEe & b gfrard) wo—2 7 o VAW
T 7—12—-07 B UG AT o qf & WA qrer @ 34§ wfared
wo—2 ¥ TE FEl A1 5 ard) BT T WeR AT AEFR fFY S W
FE anufea €1 21 aflv wlsy A ) 9 amufea w6 10| 4d B SaE
o ¥ I7 W Sooreeia 2 % ufardl o—2 JF o we) Tt @l
R far o)
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o U 2 & WiRETE ge gHR | 41 SiaTe a7 WK S wedl
2| siifere aofATT ATE @ e W SEE gy W e
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If2 WHROT B W WY A TSN BT FIEG FAT & GBI § Tl
e Tef W uiyard weg @ I iR R R T 21 T
fufy 3 vz W 2 fr 9 aem weiaw = & a9 e
J Yy B @ e g Rea T R | SR I@ @ wpla H O oRE
ufkadw gar 2 1"

7. Questioning the correctness of finding arrived at by the Trial Court, itis
contended by learned counsel for petitioner/defendant No. 2 that, it is within
the right of defendant to even raise inconsistent plea in the written statement
and the amendment which was being sought was in the category of inconsistent
plea, it is urged that the trial court committed grave error in rejecting the
same.

8.  The petitioner has placed reliance of judgment rendered by Supreme
Court in Baldev Singh and others v. Manohar Singh and another (2006) 6
SCC 498 and Andhra Bankv. ABN AMRO Bank N.V. and others (2007) 6
SCC 167 to bring home the submissions that, it is permissible to cause an
amendment in the written statement even at belated stage and is also permissible
to raise inconsistent plea in the written statement. It is urged that since the
trial court fell into patent error in rejecting the application seeking amendment
in the written statement, the same may be rectified by setting aside the said
order and by allowing the petitioner/defendant No. 2 to substitute a fresh
written statement.

9.  Learned counsel appearing for respondent contradicts the submissions
put-forth on behalf of the petitioner. It is urged that, the petitioner/defendant
No. 2 had duly engaged his counsel and the written statement filed by him
contained his signatures on each page of it. It is also contended that the
petitionerldefendant No. 2 had personally appeared in Court along with his
counsel on 4.1.2008 after filing the written statement, which was filed on
7.12.2007. Itisurged that the petitioner was well aware of the stand he had
taken in his written statement, as no objection was raised when the issues
were settled by the trial court.

~.
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10. Itis further contended that it is only when the evidence of the respondent/
plaintiff was over that the petitioner/defendant No. 2 came up with a story
regarding written statement being filed by his counsel without his consent and
the signatures were obtained without reading over the substance therein. It is
urged that, the petitioner cannot be allowed to take a U turn by replacing the
entire written statement which will cause grave prejudice to the respondent/
plaintiff. It is accordingly urged that, the petition being dev01d of substance
deserves to be dismissed.

11. Heard the counsel for the parties at length. -

12. Indisputably, the written statement filed by the petitioner/defendant No.
2 0n7.12.2007 contained his signatures on each page of written statement.
The petitioner has also verified the pleadings and has put his signatures thereon
which is not denied. The petitioner after filing of written statement also
'personally appeared before the trial court on 4.1.2008 even then no plea was
taken by him in respect of the written statement filed by him. Furthermore, no
objection has been raised by the petitioner when the issues were settled. It
was only after when the respondent plaintiff has examined himself, that the
petitioner/deféndant No. 2 came up with the plea that the written statement
filed by him was not proper and wanted to replace the same by a fresh written
. statemnent with entirely new pleas therein.

13. Trueitis that, the amendment in a written statement can be sought even
at belated stage as has been observed by their Lordships in Andhra Bank
(supra). However, in the same very case it has been observed by their
Lordships that "it is permissible in law to amend a written statement of the
defendant by which only an additional ground of defence has been taken."

14. Inthe case at hand the petitioner/defendant No. 2 by way of application
under Order 6 Rule 17 CPC 1908 intends to replace the entire written statement
with new plea. Whereas, vide earlier written statement the petitioner/defendant
No. 2 has expressly admitted in paragraph 12 of his written statement filed on
7.12.2007 that “arqg 1€l &7 S/a1 WHER AedT JFR f5d S W uferard
Ho—2 BT 7 A DI U 2 3k 7 &) wiaw ¥ S amufea g

15. Trueitis that, the defendants are at liberty to take inconsistent plea in
the written statement which can also be brought by way of an amendment as
is observed in Baldev Singh and others (supra) wherein it is held that
"inconsistent pleas can be raised by the defendants" (paragraphs 15 and 16).
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However, whether the said proposition would also be true in case where the
defendant intends to withdraw the admission which he had tendered in written
statement by substituting such written statement with a fresh one has been
answered in negative by three Judges Bench of the Supreme Court in M/s.
Modi Spinning & Weaving Mills Co. Ltd. and another v. M/s. Ladha Ram
and Co. [(1976) 4 SCC 320] wherein their Lordships were pleased to observe:

"10.It is true that inconsistent pleas can be made in pleadings
but the effect of substitution of paragraphs 25 and 26 is not
making inconsistent and alternative pleadings but it is seeking
to displace the plaintiff completely from the admissions made
by the defendants in the written statement. If such amendments
are allowed the plaintiff will be irretrievably prejudiced by being
denied the opportunity of extracting the admission from the
defendants. The High Court rightly rejected the application
for amendment and agreed with the trial court."

16. Inview of the law above and the facts of the present case we are of the
considered opinion that the trial court did not falter in rejecting the application
preferred by the petitioner/defendant No. 2 seeking replacement of written
statement with entire new facts.

17. Inview of above petition fails and is hereby dismissed. However, no
costs.

Petition dismissed.

LL.R. [2011] M. P, 410
WRIT PETITION
Before Mr. S.R. Alam, Chief Justice & Mr. Justice Alok Aradhe

W.P. N0.8337/2010 (Jabalpur) decided on 29 October, 2010

POOJAMATHUR (DR.) ‘ ... Petitioner
Vs.
STATE OF M.P. & ors. : ... Respondents

A.  Constitution, Article 226 - Validity of Rule - Challenge as
to validity of rule can be entertained only where it is found that it suffers
from legal infirmity, being wholly beyond the scope of rule making
power, or being inconsistent with any provision of Parent Act or amounts
to infraction of any provision of Constitution. © (Paral7)
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. wfyemw, age@T 226 — Fraw ») ffmrwar — P @
faftrm=rar et gl @ wed 9@ wEw P W1 wear @ wel we umr
o & 98 fuw e 9 ufs @ R ¥ pfa R BN eear
7o e o el owdg 9 oeaw siae fae fafte 9y @ o @
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B. Medical and Dental Post Graduate Course Entrance
Examination Rules, M.P. 2010, Rule 1.19(2)(b) - Inter se merit - Age -
Validity - In case two candidates scoring equal marks, then candidate older
in age will be placed higher in inter se merit of such candidate - Held -
Rule 1.19(2)(b) cannot be held to be arbitrary or unreasonabie. (Para 17)

. fafecar @lv Jo wnawior yrggme g3 owder 99, am
2010, fg7 1.19(2)(f) — wewgx glvgar — g — fArrgar - =
yeitfal & e W @ AN B g ¥ afte oy T et @ W
Feffal & R oo ¥ SR W@ W - SR - fras
1.19(2)#) S wFwTT AvEr sgfwgTa TE oEwET W1 oW

C. Medical and Dental Post Graduate Course Entrance
Examination Rules, M.P. 2019, Rule 1.20(16) - Opt for waiting - If candidate
is not willing to take admission in any of the subject available at the time
of his counseling it would be open for him/her to give option in writing and
to opt for waiting - Held - In the event of any vacancy, the candidature of
such candidate shall be considered on the basis of merit - Rule 1.20(16)
cannot be held to be arbitrary or unreasonable. (Para 22)

7. ffecar gv 9o wo@lor ggawmy wdw weaT FaE, 9u.
2010, g9 1.20(16) — e @7 fAweq — afX otg srwaeft sl FrefafelT
% WY Suel frd g § ww o @ goge Wl & W 9w fafew
fawen AT suar when @1 Rdew g9 @ fag w@am sk - sffERe
— @ RRF 8 &N < ¥ R ageff Y el w A 3§ amER
w® AR fem WA - e 1.20{16) & F9WMAT IIYET agfiFga w9l
TEUHT W1 GFHaT|

Cases referred :

AIR 1999 SC 2894, (2003) 7 SCC 83, AIR 2009 SC 323, 2007(1)

MPHT 325, (1986) 2 SCC 667, (2002) 6 SCC 318, (1993) Suppl. 1 SCC

' 593, (1993) Suppl. 1 SCC 594, (2001) 8 SCC 355, (2002) 7 SCC 258,

(2005) 2 SCC 65, (2009) 2 ILR 1263, (2002) 8 SCC 152, (1998) 6 SCC’
131, AIR 1984 SC 1543, AIR 2001 SC 2800, (2002) 7 SCC 258.
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R.P. Agrawal with Abhijit Dave, for the petitioner.

Naman Nagrath, Addl.A.G., for the respondent Nos.1 to 4.
Swapnil Ganguly, for the respondent No.5.

Indira Nair with Rajas Pohankar, for the respondent No.6.

ORDER

The Order of the Court was delivered by
S.R. ALAM, CHIEF JUSTICE. :—In Writ Petition No.8337/2010 the petitioner
has questioned the validity of the provisions contained in Rule 1.19(2)(b) and
Rule 1.20(16) of M.P. Medical and Dental Post Graduate Course Entrance
Examination Rules, 2010 (hereinafter referred to as ‘the 2010 Rules”) whereas
in W.P. N0.6321/2010 the petitioner has challenged the validity of Rule
1.20(16) of the 2010 Rules. However, in Writ Petition N0.9619/2010 though
the validity of the rules has not been specifically challenged but the point in
issue of this petition is interlinked with the controversy involved in Writ Petition
No0.8337/2010 and, therefore, this Court vide order dated 17.8.2010 directed
the petition.to be listed along with Writ Petition No.8337/2010. This is how
all the three petitions were heard together and are being disposed of by this
common order.

2. InWrit Petition No.8337/2010 the petitioner, inter alia, has challenged
the validity of Rule 1.19(2)(b) and Rule 1.20(16) of the 2010 Rules. The
petitioner has also prayed for a direction to grant admission in M.S.
Gynaecology to the petitioner against the seat which is kept vacant vide order
dated 23.6.2010 passed by Indore Bench of this Court. The petitioner has
also sought a direction to respondents No.1 to 4 to allow her to participate in
the second round of counselling. It is, inter alia, averred in the writ petition
that petitioner has obtained M.B.B.S. degree with four gold medals. She as
well as respondent No.5 appeared in Pre P.G. Test, 2010, conducted by the
respondent No.2 in which the petitioner and respondent No.5 got equal marks
i.e. 151 out of 200. It is relevant to mention here that in Part-B of the
examination also the petitioner and respondent No.5 secured equal marks.
Though the petitioner as well as respondent No.5 secured equal marks, yet
the respondent No.5 was placed at Sr. No.58 in the merit list, whereas the

petitioner was placed at Sr.No.61 in the merit list on the sole ground that .

respondent No.5 is older in age. One Dr. Neha Sharma, who had also
appeared in Pre P.G. test, filed a writ petition, namely, W.P.N0.3565/2010.
In the said writ petition Indore Bench of this Court vide interim order dated
06.4.2010 directed that one seat in M.S. Gynaecology shall be kept vacant

e}
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till next date of hearing. The respondent No.5 who had participated in Pre.
P.G. counselling could not get the seat in M.S. Gynaecology, therefore, she
opted for a seat in Diploma in Gynaecology and Obstetrics (for short ‘DGO”)
in M.P. quota and obtained admission. She had also appeared in All India
Entrance Examination. In All India quota seats also she could secure a seat in
Diploma in Gynaecology. Thus, the respondent No.5 obtained seat in DGO
in M.P. quota as well as in All India quota. The respondent No.5 after getting
admission in diploma course in Gynaecology and Obstetrics submitted her
resignation from the seat in DGO of M.P. quota. However, by suppressing
the aforesaid fact she filed a writ petition, namely, W.P. No. 6092/2010 in
which a relief was claimed that she be permitted to appear in the second
round of counselling,

3. The writ petition preferred by Dr. Neha Sharma and respondent No.5
came up for hearing before Indore Bench ofthis Court on 20.5.2010. The
writ petition preferred by Dr. Neha Sharma was dismissed whercas the writ
petition preferred by respondent No.5, Dr, Ritu Agrawal, was disposed of
with a direction to permit her to appear in second round of counselling fora
seat in M.S. Gynaecology. It is averred that respondent No.5 was not entitled
to appear in second round of counselling. In the aforesaid factual backdrop
the petitioner of W.P.N0.8337/2010 has challenged the validity of Rule
1.19(2)(b) of the 2010 Rules which provides that if two candidates secure
equal marks even in Part B of the question paper, the candidate older in age
will be placed higher in inter se merit of such candidates. She also challenged
the validity of Rule 1.20(16) of the 2010 Rules which provides that any
candidate who has been allotted a seat in a college/institution will not be
permitted to participate in the subsequent counselling.

4.  The petitioner in W.P.N0.9619/2010, Dr.Ritu Agrawal, has challenged
the order dated 22.6.2010 passed by a Committee headed by Director,
Medical Education, by which she has been held to be ineligible to participate
in second round of counselling.

5.  Petitioners in W.P.N0.6321/2010 have challenged the validity of Rule

1.20(16) of the 2010 Rules which prohibits a candidate from appearing in the -
" second round of counselling once he/she is allotted a seat in first round of
counselling.

6. Reépondents No.1, 3 and 4 have filed a detailed return in W.P.No.8337/
2010 which has been adopted in W.P.N0.9619/2010 and W.P.No0.6321/2010.
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In the return it is, inter alia, stated that the challenge putforth by the petitioner
to the rules in question is misconceived. It has been averred that Rule 9.9 of
M.P. Medical and Dental Undergraduate Entrance Examination Rules, 2006,
which was in para materia to Rule'1.20(16) of the 2010 Rules has been held
to-be intra vires by a Division Bench of this Court in the case of Arun Singh
Yadav vs. State of M.P, ILR [2007] M.P. 178. Thus, the challenge to the
aforesaid rule is no longer res integra. It has further been averred that challenge .
to Rule 1.19(2)(b) of the 2010 Rules is also misconceived as the same is not
in violation of Regulation 9 of the Post Graduate Medical Education
Regulations, 2000 (in short ‘Regulations”) which has been framed by Medical

.Council of India. The higher age in case of other things being equal is a
universally accepted criteria to give preference to selected candidate. It has
further been averred that respondent No.5 was ineligible to participate in
second round of counselling. '

7.  Respondent No.5 has filed return in W.P.N0.8337/2010 in which, inter
alia, it is stated that due to interim order passed by this Court in writ petition
preferred by Dr. Neha Sharma by which one seat in M.S."Gynaecology was
directed to be kept vacant, the respondent No.5 could not be selected. She
under protest and reserving her right for the aforesaid seat opted for seat in
DGO inM.P. quota. It has further been averred that contention of the petitioner
that respondent No.5 after having submitted her resignation and acceptance
of the same, cannot claim a seat in M.S. Gynaecology, is misconceived. It has
further been averred that petitioner as well as respondent No.5 had appeared
in second round of counselling for a seat of M.S. Gynaecology, however, the
candidature of respondent No.5 was rejected by a Committee vide order
dated 22.6.2010 which is under challenge in W.P.N0.9619/2010.

8.  Respondent No.6, Medical Council of India, has filed counter affidavit
in which, inter alia, it has been stated that Regulations framed by the Medical
Council of India, under the Indian Medical Council Act, 1956 (hereinafter
referred to as ‘the 1956 Act’) have statutory force. It has been averred that
the Regulations have been framed by Medical Council of India which prescribe
minimum eligibility criteria for admission to P.G: courses as well as time schedule
for making admissions to P.G. courses. It is not permissible for any University
or Medical institute to depart from the norms with regard to eligibility criteria
and time schedule fixed by the Regulations framed by Medical Council of
India.

9.  Wehave heard learned counsel for the parties. Shri R.P.Agrawal, learned
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senior counsel for the petitioner submitted that Section 20 of the 1956 Act
empowers the Medical Council of India to prescribe standards for Post
Graduate Medical Education for the guidance of Universities. In exercise of
powers under Section 33(1l) of the 1956 Act, the Medical Council of India
has framed Regulations which are known as Post Graduate Medical
Education Regulations, 2000. The aforesaid Regulations have statutory force
as has been held by Supreme Court in Dr. Preeti Shrivastava vs. State of
M.P. and others, AIR 1999 SC 2894, State of M.P. and others vs. Gopal
D. Tirthani and others, (2003) 7 SCC 83 and Harish Verma and others
vs. Ajay Srivastava and another, (2003) 8 SCC 69. Regulation 9 of
Regulations provides that students for Post Graduate Medical Courses shall -
be sclected strictly on the basis of academic merit. It is argued that Rule
1.19(2)}(b) of the 2010 Rules is ultra vires Regulation 9 of Regulations
inasmuch as the same prescribes a criteria of placement in merit list on the
basis of age, in case candidates secure equal marks. It is contended that
aforesaid rule is contrary to Regulation 9 framed by Medical Council of India.
1t is further submitted that Rule 1.20(16) of the 2010 Rules in so far as it
prohibits a candidate from participating in second round of counselling merely
because he has been allotted a seat in first round of counselling is arbitrary
and unreasonable. Learned senior counsel in this connection has placed
reliance on a judgment of the Supreme Court in State of Maharashtra and
others vs. Sneha Satyanarayan Agrawal and others, AIR 2009 SC 323.
1t is further submitted that on 06.4.2010 Indore Bench of this Court by interim
order directed that one seat of M.S.Gyneacology shall be kept vacant.
Thereafter, on 07.4.2010 the first counselling was held whereas second
counselling was held on 04.6.2010. Therefore, when the petitioner appeared -
in the first round of counselling, seat in M.S. Gyneacology was not available
and, therefore, it cannot be said that petitioner participated in second round
of counselling. It was further submitted that respondent No.5 having resigned
from the seat of DGO from State quota was ineligible to participate in second
round of counselling. 1t is further contended that Division Bench of this Court
in the case of Arun Singh Yadav vs. State of M.P. and others, 2007 (1)
MPHT 325, while dealing with Rule 9.9 of M.P. Medical and Dental
Undergraduate Entrarice Examination Rules, 2006, did not test the validity of
aforesaid Rules on the anvil of Regulation 9 of Regulations framed by Medical
Council of India.

10. Shri Sandeep Singh, learned counsel for the petitioners in W.P.No.6321/
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2010 while adopting the submissions made by learned senior counsel for
petitioner in W.P.No.8337/2010, has submitted that in all other States the
candidates who have participated in the first round of counselling are permitted
to participate in the second round of counselling and, therefore, the Medical
Council of India cannot be allowed to contend that the candidate who has
appeared in first round of counselling and has been allotted a seat, cannot be
permitted to participate in the second round of counselling.

11. Shri Naman Nagrath, learned Additional Advocate General for
respondents No.1, 3 & 4 has submitted that for the purpose of determining
inter se merit Pre.P.G, Entrance Test is held as students come from different
universities and from different backgrounds. In order to bring the candidates
at par and to determine their inter se merit, Common Entrance Test is held. It
has further been submitted that in all the brochures, which have been relied
upon by the petitioners, preference has been given on the basis of age. It has
further been submitted that the higher age in case candidates secure equal
marks is a universally accepted criteria to give preference to selected candidate
and, therefore, Rule 1.19(2)(b) of 2010 Rules is not violative of Regulation
9 of Regulations. It has further been submitted that so far as validity of Rule
1.20(16) 0f 2010 Rules is concerned the same is no longer res integra as the
Division Bench of this Court in Arun Singh Yadav (supra) has already upheld
the validity of para materia provision of aforesaid 2006 Rules. In support of
his submissions learned Additional Advocate General has placed reliance on
decisions-of Supreme Court in 4. P. Christians Medical Education Society
vs. Government of A.P. and another, (1986) 2 SCC 667 and Mabel vs.
State of Haryana and others, (2002) 6 SCC 318.

12. Smt.Indira Nair, learned senior counsel for Medical Council of India
has contended that after expiry of dead line fixed by the Supreme Court for
admissions in medical course i.e. 30.6.2010, no admission in Post Graduate
Courses can be granted. If any direction is issued by this Court at this point of
time directing that the petitioners be admitted in any of the Post Graduate
Courses the same would amount to midstream admission which is not
permissible.in law. She further submitted that merely because a vacancy ina
particular course exists, the same cannot be a ground to fill up the seat. Learned
senior counsel has drawn our attention to 1.20(15) 0f2010 Rules and has
submitted that if a candidate does not wish to be admitted to any of the subjects/
courses available at the time of her/his counselling, he/she may give “opt for
waiting” option in writing and his/her name will be placed in order of merit. If
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any seat falls vacant on or before 31st of May, 2010, in any Medical/Dental
Colleges then the name of such candidate shall be considered on the basis of
merit. It has further been submitted that ifthe petitiofiers were not satisfied
with the seat offered to them in the first round of counselling, they should have _
submitted their option under Rule 1.20(15) ofthe 2010 Rules. In support of
her submissions learned senior counsel has placed reliance on decisions of
Supreme Court in Subodh Nautiyal (Dr) Vs. State of U.P,, (1993) Suppl. 1

SCC 593, State of U.P. vs. Anupam Gupta (Dr), (1993) Suppl. 1 SCC
594, Arvind Kumar Kankane vs. State of U.P,, (2001) 8 SCC 355, Medical
Council of India vs. Madhu Singh, (2002) 7 SCC 258, Mridul Dhar (minor)
and another vs. Union of India and others, (2005 ) 2 SCC 65, Mridul
DharVs. Union of India, (2009) 2 ILR 1263, Shafali Nandwani vs. State
of Haryana and others, (2002) 8 SCC 152 and Medical Council of India
Vs. State of Karnataka and others, (1998) 6 SCC 131.

13.  Wehave considered the submissions made on both sides. In order to test
the validity of the rules in question, it would be usefil to first examine the relevant
provisions of the Act, Rules and Regulations. The Parliament enacted the 1956
Actto provide for reconstitution of Medical Council of India and maintenance of
Medical Register for India and for matters connected therewith. The 1956 Act
came into force on 1st of November, 1958. Section 20 of 1956 Act provides that
Council may prescribe standards of Post Graduate Medical Education for guidance
of the Universities and may advise Universities in the matter of securing uniform
standards for Post Graduate Medical Education throughout India. Section 33 of
1956 Act empowers the Council to make Regulations for conducting of
professional examinations, qualifications of the examinations and the conditions of
admission to such examinations. In exercise of powers under Section 33 read
with Section 20 of 1956 Act, the Medical Council of India with the previous
approval of the Central Government has framed Regulations called as Post
Graduate Medical Education Regulations, 2000.

14. Regulation 9 of the Regulations read as under:-

“Regulation 9. Selection of Post Graduate Students.

I. Students for Post Graduate Medical Courses shall be
selected strictly on the basis of their academic merit

2. For determz‘ning. the academic merit, the university/
institution may adopt any one of the following procedures
both for degree and diploma courses:-
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i. On the basis of merit as determined by the competitive
test conducted by the State Government or by the
competent authority appointed by the State Government
or by the university/group of universities in the same state;
or :

ii. On the basis of merit as determined by a centralized
competitive test held at the national level; or

iii On the basis of the individual cumulative performance
at the first, second and their MBBS examination, if such
examination have been passed from the same university;
or .

iv. Combination of (i) and (iii):

Provided that wherever entrance test for Postgraduate
admission is held by the State Government or a university
or any other authorized examining body, the minimum
percentage of marks for eligibility for admission to
postgraduate medical courses shall be fifty per cent for
general category candidates and 40 per cent for the
candidate belonging to Scheduled Castes, Scheduled Tribes
and Backward classes.

Provided further that in non-Governmental institutions
fifty percent of the total seats shall be filled by the
competent authority and the remaining fifty percent by the
management of the institution on the basis of merit.”

15. Now, we may refer to rule 1.19(2)(b) of the 2010 Rules the validity of
which is mainly challenged on the ground that the same is violative of Regulation
9 which prescribes a criteria for placement in merit list strictly on the basis of
academic merit. The 2010 Rules are framed by the State Government for the
purpose of holding entrance test of 2010 for Post Graduate Medical (MD &
MS) Course, Post Graduate Diploma and Dental (MDS) Courses in Medical
and Dental Colleges in the State of Madhya Pradesh. Rule 1.19 of the 2010
Rules provides about the preparation of merit list. The validity of sub-rule
2(b) of Rule 1.19 of the 2010 Rules alone has been challenged. The provisions
contained in Rule 1.19 of the 2010 Rules reads as under:

Rule 1.19 Merit List:-
(2) Inter se merit
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In case two or more candidates obtaining equal marks in
the entrance examination, the merit will be decided as per
procedure indicated below:

(a) A Candidate who scores more marks in Part ‘B” of the
question paper will be kept higher in merit.

(b) Candidates scoring equal marks even in part “B” of
the question paper, then candidate older in age will be
placed higher in inter se merit of suckh candidates.”

16. No doubt from a reading of the provisions contained in Regulation 9.1
of Regulations it would appear that it provides admission in the Post Graduate
medical courses strictly on the basis of the academic merit. Regulation 9.2 of
Regulations provides modes for determining the academic merit. It further
provides that the university or the institution may adopt any one of the modes
mentioned in Clausei to iv of the Regulation 9.2. Regulation 9.2.ii of Regulations
provides that academic merit of candidates may be assessed by a centralized
competitive test held at the national level. Thus, Pre. P.G. Test is held in
accordance with the Regulation 9.2.ii of the Regulations. Since the candidates
who appear in the Pre. P.G Examination come from different universities and
different backgrounds, therefore, the Common Entrance Test is held with the
object to create a level playing field for the candidates to adjudge their inter
se merit. A close scrutiny of Rule 1.19(2)(b) of the 2010 Rules reveals thatin
case two or more candidates obtain equal marks then the merit has to be
decided firstly on the basis of marks secured by candidate in part “B” of the
question paper i.e. the candidate who secured more marks in part ‘B’ of the
question paper has to be kept higher in merit. However, if both the candidates
secured equal marks even in part “B” of the question paper then the candidates
older in age is placed higher in inter se merit. The age of candidate is prescribed
as the last criteria for placement in merit, not the first criteria, as the first
criteria is the marks obtained by a candidate in Part ‘B’ examination. From
perusal of the rules framed by several institution/States which have been relied
upon by the petitioners themselves we find that candidates have to be given
preference on the basis of age if they secure equal marks. For instance, we
may refer to Clause 12.2.C of the Rules framed by All India Institute of Medical
Sciences which provides that if candidates obtain equal marks in the
examination, the candidate older in age would get preference. Similarly, the
Rules framed by PGI Chandigarh annexed as Annexure-P-14 also contain
similar provision. Same provision exists in the Rules framed by State of
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Karnataka as well as Banaras Hindu University. Therefore, it appears that in
all the Entrance Examination Rules framed by various authorities, age has
- been made the basis for granting preference in case candidates secure equal
marks. Therefore, the same appears to be a reasonable and acceptable criteria.
That apart, we have no reason or justification to hold that the age which has
been made one of the criteria where merit being equal could be held to be
unreasonable or arbitrary and, therefore, it could be safely held to be valid
and reasonable for determining the inter se merit where candidates secure
equal marks. Thus, the challenge to the aforesaid rule is misconceived and
cannot be sustained. The contention that the marks obtained in MBBS
examination should have been made a criteria can also not be accepted as
same would defeat the very object of holding the Common Entrance Test.
Besides that, Regulation 9 of the Regulations prescribes four difierent modes
or procedure for determining the academic merit. One of the mode or
proce&ure to determine the academic merit is by holding-Common Entrance
Test. Therefore, where the Common Entrance Test is held for determining the
academic merit, the marks obtained in different examinations of M.B.B.S.
become irrelevant as merit of all the candidates, who appear in the examination,
are adjudged by applying uniform criteria. It is matter of common knowledge
that the standard of education varies from Institution to Institution, University
to University and State to State. There may be a situation that both the
candidates have passed the M.B.B.S. from the same college but it would be
exception to the general rule and that cannot be a basis to hold the rule invalid.

17. For yet another reason challenge to the validity of rule 1.19(2)(b) ofthe
2010 Rules cannot be sustained as challenge to validity of the rule can be
entertained only where it is found that the impugned rule suffers from any legal
infirmity, being wholly beyond the scope of the rule making power or being
inconsistent with any of the provision of the parent Act or amounts to infraction

of any provision of the Constitution. Our view find support from the judgment
" ofthe apex court in the case of Maharashtra State Board of Secondary and
Higher Secondary Education and another Vs. Paritosh Bhupesh
Kurmarsheth, etc., AIR 1984 SC 1543. In para 29 of the judgment the
apex court has held that the court should be extremely reluctant to substitute
its own views as to what is wise, prudent and proper in relation to academic
matters in preference to those formulated by professional men possessing
technical expertise and rich experience of actual day-to-day working of
educational institutions and the departments controlling them. The apex court

»
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further observed in para 29 that it would be wholly wrong for the court to
make a pedantic and purely idealistic approach to the problems of this nature,
isolated from the actual realities and grass root problems involved in the working
of the system and unmindful of the consequences which would emanate ifa
purely idealistic view as opposed to a pragmatic one, were to be propounded.
The apex court further cautioned that the court should as far as possible avoid
any decision or interpretation of a statutory provision, rule or bye-law which
would bring about the result of rendering the system unworkable in practice.
In the case in hand learned counsel for the petitioner failed to point out such
infirmity in the impugned Rules. Therefore, in view of the above exposition of
law made by the apex court, rule 1.19(2)(b) of the 2010 Rules cannot be held
to be arbitrary.or unreasonable.

18. Now, we may advert tothe challenge made to the validity of Rule
1.20(16) of 2010 Rules which provides that if a candidate has already been
allotted a seat in the first round of counselling he would be prohibited for
participating in the second round of counselling. The validity of similar Rule
was under consideration before the Supreme Court in Arvind Kumar Kankane
vs. State of U.P. and others, AIR 2001 SC 2800. The Supreme Court in
paragraplh 4 of the report while upholding the validity of rule has held as follows:

“f.........we are of the view that the finding recorded by
the Division Bench and Delhi High Court in Dr. Veena
Gupta’s case (AIR 1994 Delhi 108 (supra) and the High
Court. of Punjab and Haryana in Anil Jain’s case [1 998
(3) ESC 2016] is in accordance with the reason and stands
the test of rationality. It is clear that once an option is
exercised by a candidate on the basis of which he is allotted
the subject and thereafter that candidate is allowed to
participate in subsequent counselling and his seat become
vacant, the process of counselling will be endless and, as
apprehended by the High Court, it may not be possible to
complete the academic course within the stipulated
period.”

19. Placingreliance on the aforesaid decision, Division Bench of this Court
in Arun Singh Yadav (supra) upheld the validity of Regulation 9.9. of M.P.
Medical and Dental Undergraduate Entrance Examination Rules, 2006, which
is in para materia with Rule 1.20 (16) of 2010 Rules.
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20. The Supreme Court in Mabel! (supra) while considering clause (18) of
Information Brochure of Kurukshetra University which provided that candidate
already admitted in Medical or Dental College will not be considered eligible
for admission to courses held in paragraph 5 as under:-

“S. A plain reading of the aforementioned clause shows
that a candidate who was already admitted in a medical
or dental college would be ineligible for admission in the
other course. The said clause at times will operate harshly
as in the case of the petitioner but it is meant to ensure
that a candidate who has already secured admission should
not abandon the studies after the commencement of that
course to seek admission in another course which is in
public interest, for otherwise it would result in the wastage
of the seta in the course in which he has taken admission,
and further, such a change would deprive another eligible
candidate from seeking admission to the other course.
Obviously, the intention of the authority concerned in
Jframing clause 18 appears to be to ensure that a candidate
who has already secured admission with his free will in
any course (MBBS or BDS) should complete that course
and should not change his mind in midstream. It, therefore,
Jfollows that the bar is intended to be operative during the
period of the course in which a candidate has taken
admission........... :

21. Reliance placed by learned counsel for the petitioners on the decision
Sneha Satyanarayan Agrawal (supra) is of no assistance. The Supreme Court
in the aforesaid case was dealing with Rule 2.2.3 of the Rules contained
Information Brochure of Preference System for Admissions to Health
Science Courses of Maharashtra which required the competent authority to
follow the preference system for admission for allotment of seats not only in
the first round of counselling of admission but also in each round of admission.
While considering the said Rule the Supreme Court observed that firstly merit
of the candidate is to be considered and then preference exercised by him
while allotting the seat has to be considered. Thus, for the aforementioned
reason the decision relied upon by the learned counsel for the petitioners is of
no assistance in the facts and circumstances of this case.

22. Besides that, if a candidate is not willing to take admission to any of the
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subject courses available at the time of his/her counselling, it would be open
for him/her to give option in writing and to “opt for waiting”, as provided
under rule 1.20(15) of the 2010 Rules. Rule 1.20(15) of the 2010 Rules
reads as under : .

“1.20(15) : If any candidate who does not wish to be admitted
to any of the subjects/courses available at the time of het/his
counselling, he/she may give “opt for waiting” option in writing
and his/her name will be placed in order of merit. If any seat
fall vacant on or before 31st May, 2010, in any Medical/Dental
Colleges in any subject, the name of such candidate shall be
considered on the basis of merit at the time of allotment of
vacancies arising due to any reason for admission of the said
category.” -

Therefore, in view of the above provision, rule 1.20(16) of the 2010
Rules cannot be said to be either arbitrary or unreasonable because if a
candidate exercises option under rule 1.20(15) of the 2010 Rules and has
given option “opt for waiting” in writing, his/her name will be placed in order
of merit. In the event of any vacancy candidature of such candidate shall be
considered on the basis of merit. '

23. .Thus, for the aforementioned reasons and in view of the aforesaid
enunciation of lawby the Supreme Court as well as by Division Bench of this
Court, we upbeld the validity of Rule 1.20(16) 0 2010 Rules. Consequently,
the challenge to validity of this rule also must fail.

24. For yet another reason, no relief can be granted to the petitioners.
Regulation 10A of Regulations framed by the Medical Council of India which
have statutory force provides that duration of P.G. Course shall be of three
years. P.G. course has already commenced from 1st July, 2010. In Medical
Council of India vs. State of Karnataka (supra) the Supreme Court in
paragraph 29 held as follows:

“29. A medical student requires grueling study and that
can be done only if proper facilities are available in a
medical college and the hospital attached to it.has to be
well equipped and the teaching faculty and doctors have
to be competent enough that when a medical student comes
out, he is perfect in the science of treatment of human
beings and is not found wanting in any way. The country
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does not want half-baked medical professionals coming
out of medical colleges when they did not have full facilities
of teaching and were not exposed to the patients and their
aliments during the course of their study.”

25. Similarly, in Medical Council of India vs. Madhu Singh (supra) (2002)
7 SCC 258 as well as in Shafali Nandwani vs. State of Haryana and
others (supra) and Mridul Dhar (Minor) and another vs. Union of India
and others (supra) the Supreme Court has emphasized the need to strictly
adhere to time schedule and has observed that there should not be midstream
admissions. In Mridul Dhar (supra) the Supreme Court has held that time
schedule prescribed for grant of admission to P.G. vourses shall be stnctly
adhered to.

26. Inview of the discussions made above, we do not find any merit in all
the three petitions. We, therefore, dismiss the same but without cost.

Petition dismissed.
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WRIT PETITION
Before Mr. S.R. Alam, Chief Justice & Mr. Justice Alok Aradhe

W.P. No.207/2002 (Jabalpur) decided on 19 November, 2010

M.S. RAZAWAT & ors. ... Petitioners
Vs. :
STATE OF M.P. ... Respondent

A.  Boilers Act (5 of 1923), Section 34 - Exemption - Validity
of notification dated 21.12.2001 challenged - State Government by
notification exempted boilers whose heating surface area is less than 1000
Sq. meters from operation of provisions of clauses (a) & (b) of S. 6, Ss. 7
to 27 and S. 30 - Held - State Government has satisfied itself with regard
to material design and construction of boilers and has also taken into
account the need of rapid industrialization - Notification cannot be said to
be in violation of 8. 34(3) of Act - Petition dismissed. (Para 15)

®. qJigev sffgg (123 &7 5), 9NT 34 — €T — IrgTaT
G| 21.12.2001 &1 faffmr=gar &1 gaidt — TS WeR ¥ aftrgEe
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v @ B € — aRARYRT - T WeR 1 IR 9 wWEr 9
v frafor @ R & wWd @ dgfie I Wt gk e steifeieer @
aaged @ @ AR d o - altmgeEn, aRfRas @ garr a4(@) @
gioeem @ @ W1 wed — wfuer Wi

B. Boilers Act (5 0of 1923), Section 14 - Inspection - Competent
Authority - Competent Authority is required to have necessary
qualification - Condition providing for inspection at the instance of third
party not illegal. (Paral17)

. gigor Ffrgw (1923 T 5), X7 14 — Rl — w&a9
e — wEw WReN) @ U StaEd g g aifta @ — iy
ug B eNe W FrEe srEkn e Al wd ade w8

Shéel Nagu, for the petitioners.
Kumaresh Pathak, Dy.A.G, for the respondents/State.

ORDER

The Order of the Court was delivered by
ALOK ARADHE, J. :—In the instant writ petition which has been filed as “Public
Interest Litigation” the writ petitioners, who are Boiler Attendants and Boiler
Operation Engineers, are, inter alia, seeking quashing of the notification
published in Madhya Pradesh Gazette dated 21.12.2001 (Annexure-P-3)
issued by the State Government in exercise of powers under Section 34(3) of
the Indian Boilers Act, 1923 (hereinafter referred to as 'the Act’) by whicha
class of boilers has been excluded from certain provisions of the Act.

2.  Factsleading to filing of the preserit petition, briefly stated are that in
the State of Madhya Pradesh there are about 750 registered boilers in
operation. Out of aforesaid 750 boilers, about 90% i.e. 675 boilers belong to
the category whose heating surface area is less than 1000 square meters. In
order to ensure safety of large numbers of workers who work in the vicinity
of boilers, the installation and periodical inspection of boilers by a qualified
Inspector is mandatory. However, the State Government in purported exercise
of powers under Section 34(3) of the Act has issued a notification (Annexure-
P-3) by which boilers' whose heating surface area is less than 1000 square
meters, which have been installed or would be installed in future, have been
excluded from operation of provisions of clauses (a) & (b) of Section 6,
Sections 7 to 27 and Section 30 of the Act subject to certain conditions.

3. It is averred in the writ petition that while granting the aforesaid
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exemption, the very object and intent of the Act has been diluted down to a
nullity by the State Government. By, issuing the impugned notification, the
State Government has prescribed a ¢ondition to the effect that the General
Manager of the District Trade and Industries Centre of every district shall
receive documents. The competent authority which has been described under
the notification can be a Lecturer, Reader, or Professor from a recognized
University or a Chartered Engineer who may not have the requisite technical
expertise to issue the certificate for installation and registration of boilers.
Another condition which has been prescribed in the notification is that the
owner of the boiler is made responsible to run and maintain the boiler as per
the provisions of the Act and the Rules made thereunder. Lastly, a condition
which has been imposed in the notification provides that in case the owner of
the boiler violates any of the provisions of the Act or the Rules made there
under, a penalty of Rs.5000/- can be imposed on him and further penalty of Rs.500/-
per day in case of re-occurrence. The General Manager, District Trade and
Industries Centre has been empowered to impose the aforesaid penalty to
prevent the use of boiler. In the aforesaid factual backdrop the petitioners
have prayed that notification (Annexure-P-3) issued under Section 34(3) of
the Act be declared as unconstitutional, arbitrary, unlawful and unjustified.
The petitioners have also prayed for issue of 2 writ of mandamus directing the
respondents to implement all the provisions of the Act to the entire boilers
which have been registered and are operational in the State of Madhya Pradesh.

4.  Therespondents have filed their return in which, inter alia, it is stated
that while exercising powers under Section 34(3) of the Act the State
Government has exempted the specified class of boilers subject to fulfilment
of stringent conditions which are stipulated in Regulation 4 of the Indian Boﬂers
Regulation, 1950 and the safety aspect has not been compromised. The' object
ofissuing the impugned notification is to widen the scope of availability of
appropriate technically qualified persons competent to inspect as provided
under Rule 15(3) of the M.P. Boiler Rules, 1969 and to certify the boilers as
provided in the Act read with Regulations and Rules framed thereunder. The
nofification in question further provides that it shall be the responsibility of the
owner to run and maintain it in accordance with the provisions of the Act and
the Rules framed thereunder. Even after issuance of the notification which is
sought to be impugned in the instant writ petition, the boiler can be inspected
and certified for a certainl period by the competent authorities specified in the

notification. It has further been averred that no exemption has been granted to

a
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the boilers from the operation of the provisions-of Section 6(e) of the Act
which specifies that the boilers shall be in charge of persons holding the
certificate of proficiency or competency. It has further been pointed out that
similar arrangement of third party inspection exists under various provisions
of the Act and the Rules involving public safety, in the context of use of specified
type of machinery, equipments and other devices. '

5.  Therespondents have also pleaded that boiler industry in particular has
progressed and modernized a lot during past 8 to 10 decades. Now, the
boilers ofhigh quality material, design and construction are manufactured strictly
in accordance with Indian Boilers Regulations 1950 by reputed companies
which are readily available in the market. Competent persons like Mechanical/
Thermal engineers are also available in major industries of the State. Therefore,
considering the existence of large number of boilers which are in use in the
State of Madhya Pradesh and with a view to augment the rapid industrialization,
_ third party inspection mechanism has been introduced by way of notification
which is an industry friendly measure which will cut down any possible
inspection delays without sacrificing the safety and quality of boilers. It will
also provide more time to regular Boiler Inspectors, who are only seven in
number, to concentrate on technical advancement in the field. The Boiler
Inspectors may also play an important role as a facilitator to an industry by
rendering appropriate technical advice and consultancy. It has further been
averred that the initiative of the Government has been widely welcomed by
the industries and boiler users. The petitioners who are Boiler Attendants and
Boiler Engineers have been set up by a lobby who has vested interest and the
instant public interest petition is, in fact, a sponsored litigation. It has further
been averred that the petitioners are placing wrong interpretation of the
notification so far as the qualification of the competent authority is concerned.
The competent authority is required to hold a Degree of Mechanical or Thermal
Engineer from a recognized University necessarily and the aforesaid
requirement is mandatory. '

6. We have heard learned counsel for the parties at length. Shri Sheel
Nagu, learned counsel for the petitioners has submitted that the impugned
notification is violative of Section 34(3) of the Act as while issuing the
notification the State Government has ignored the aspect of material, design
and construction of the boilers. It has further been contended that the exclision
of boilers with a certified extent of heating surface has no nexus or relevance
with the element of material design or construction or, even for that matter,
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need for rapid industrialization. The impugned notification nullifies the very
object and intent of the Act which has been enacted with a view to ensure
safety of life of workers working in the vicinity of boilers by providing periodical
checks and inspections. The impugned notification is arbitrary as it eliminates
the existence of expert and qualified inspectors. The impugned notification
has turned the clock back to pre 1923 era when there was no consolidated
law to ensure safety of the workers. Learned counsel has also referred to the
report submitted by the Joint Committee, Government of India dated
10.3.1921. With reference to the aforesaid report the learned counsel has
stressed upon the need for necessity of efficient staffto inspect boilers.

7. On the other hand, Mr.Kumaresh Pathak, learned Deputy Advocate
General has argued that while issuing the impugned notification the issue
pertaining to safety of the workers has not been compromised. While issuing
the impugned notification the State Government has imposed necessary
conditions and precautions have also been taken to ensure the safety of
workers. It has further been pointed out that the requirement of Section 14 of
the Act which prescribes the duty of the owner at the time of examination of
the boiler has been incorporated in the notification. It has further been contended
that the qualification prescribed for the competent authority under the
notification is being misinterpreted by the petitioners. The competent authority
is required to hold a Degree of Mechanical or Thermal Engineering from a
recognized University and should have experience of maintenance of boilers
for two years and the other two conditions pertaining to qualification arein
the alternative.

8.  Before proceeding to deal with the adjudication of the controversy
involved in the writ petition it would be appropriate to refer to the relevant
provisions of the Act. The Act has been enacted with an object to consolidate
and amend the law relating to steam boilers. The Act has been enacted mainly
for the safety of life and property of persons from the danger of explosion and
the achievement of uniformity of practice in regard to inspection and
maintenance of the boilers. Section 2 of the Act deals with the definitions.

Section 6 of the Act prohibits the use of unregistered or uncertified boiler.

Section 6(¢) was amended by Parliament by Act No.18 of 1960 which came
into force with effect from 6.5.1960 primarily with an object to ensure the

increased safety of human life. The relevant extract of Section 6(¢) reads as
under:-
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“6(e) Where the State Government has made rules
requiring that boilers shall be in charge of persons holding
certificates of proficiency or competency, unless the boiler
is in charge of a person holding the certificate required by
such rules:

Provided that any boiler registered, or any boiler
certified or licensed, under any Act hereby repealed shall
be deemed to have been registered or certified, as the case
may be, under this Act:”

429

Section 7 deals with registration of boilers whereas Section 8 provides

for renewal of certificate of boilers. Section 28 of the Act empowers the
Central Boilers Board to frame Regulations with regard to the matters

enumerated therein. Section 28(1) of the Act reads as under:-

“28. Power to make regulations.-(1) the Board may, by
notification in the Gazette of India, make regulations
consistent with this Act for all or any of the following
purposes, namely:- )

(a) for laying down the standard condition in respect of
material, design and construction which shall be required
for the purpose of enabling the registration and
certification of a boiler under this Act;

(aa)for prescribing the circumstances in which, the extent
to which, and the conditions subject to which variation
from the standard conditions laid down under clause (a)
may be permitted;

(b) for prescribing the method of determining the

maximum pressure at which a boiler may be used;

(c ) for regulating the registration of boilers, prescribing
the fees payable therefor, and for the inspection and
examination of boilers or parts thereof the drawings,
specifications, certificates and particulars to be produced
by the owner, the method of preparing a boiler for
examination, the form of the Inspector’s report thereon
the method of marking the register number and the period
within which such number is to be marked on the boiler;

(d) for regulating the inspection and examination of boilers
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and steam-pipes, and prescribing forms of certificates
therefor;

(e} for ensuring the safety of persons working inside a
boiler; and

() for providing for any other matter which is not, in the
opinion of the Board a matter of merely local or State
importance.”

In exercise of powers under section 28(1) of the Act the Indian Boilers

Regulations, 1950 have been framed by the Board. Section 29 of the Act
empowers the State Government to frame the Rules in consistent with the
provisions of the Act and the Regulation made thereunder in respect of matters
which have been enumerated therein. Section 29(1) of the Act reads as under:-

“29. Power to make rules.- (1) The State Government may,
by notification in Official Gazette, make rules consistent
with this Act and the regulations made thereunder for all
or any of the following purposes, namely.-

(a) for prescribing the qualifications and duties of the
Chief Inspector, of Deputy Chief Inspectors and of
Inspectors for prescribing or constituting authorities to
which they shall respectively be subordinate, and the limits
of the administrative control to be exercised by such
authorities;

(b) for regulating the transfer of boilers,

(¢ ) for providing for the registration and certification of
boilers in accordance with the regulations made under this
Act;

(d) for requiring boilers to be in charge of persons holding
certificates of proficiency or competency, and for
prescribing the conditions on which such certificates may
be granted;

(e) for prescribing the times within which Inspectors shall
be required to examine boilers under section 7 or section 8;

() for prescribing the fees payable for the issue of
renewed certificates, for the inspection and examination
of boilers or parts thereof or drawings for steam-pipes,
for the testing of welders or for any other matter which,
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in the opinion of the State Government, would involve time
and labour, and for prescribing the method of determining
the amount of such fees in each case; -

(g) for regulating inquiries into accidents;

(h ) for constituting the appellate authority referred to in
section 20and for determining its powers and procedure;

(i) for determining the mode of disposal of fees, costs and
penalties levied under this Act; and

() generally to provide for any matter which is, in the
opinion of the State Government as matter of merely local
importance in the State.”

10. Inexercise of powers under section 29(1) the State Government has
. framed M.P. Boilers Rules, 1969. Section 34 of the Act deals with exemption.
Section 34(3) which is relevant for the purpose of the controversy in the instant
writ petition reproduced below for the facility of reference. Section 34(3) of
the Act reads as under:-

“34(3) If the State Government is satisfied that, having
regard to the material, design or construction of boilers
and to the need for the rapid industrialization of the
country, it is necessary so to do, it may, by notification in
the Official Gazette and subject to such conditions and
restrictions as may be specified in the notification, exclude
and specified class of boilers or steam-pipes in the whole
or any part of the State, from the operation of all or any
of the provisions of this Act.” '

11. After having noticed the relevant provisions of the Act Rules and the
Regulations we may now advert to the facts of the case. From perusal of the
impugned notification contained in Annexure-P-3 it is clear that the State
Government has issued the notification excluding a class of boilers from certain
provisions of the Act on bemg satisfied that it is necessary to do so for the
rapid industrialization of Madhya Pradesh. A close scrutiny of the impugned
notification reveals that requirement of Section 6(¢) of the Act has not been
excluded. As stated supra, Section 6(¢) was amended by Amending Act No.1 8
of 1960 with the object to ensure the increased safety of human life. Section
6(¢) requires that the boiler shall be in charge of a person holding the certificates
of proficiency or competency. Therefore, notwithstanding the fact that class
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of boilers have been excluded from certain provisions of the Act, the boilers
shall continue to remain in charge of persons holding the certificates of
proficiency or competency as required under the M.P. Boilers Rules, 1969.
Notwithstanding issuance of impugned notification, provisions of Indian Boilers
Regulations 1950 and provisions of M.P. Boilers Rules, 1969 which contain
measures for safety and inspection of boilers continue to apply to all the boilers.

12. From perusal of the impugned notification we also find that the
requirement of registration of boiler as provided under section 14(1)(c ) of
the Act has also been incorporated in the notification. A person is required to
submit all the necessary documents as provided in Indian Boilers Regulations,
1950 alongwith an application for registration of the boiler. A person concemned
shall also annex the certificate from the competent authority with regard to
boiler for the period and maximum pressure for which it can be safely used.
The relevant extract of the notification which prescribes qualifications of
competent authority is reproduced below for the facility of reference:- .

“Competent Authority” shall be a person:-

-who has a degee of Mechanical or Thermal Engineering
Jrom a - recognized university.

AND
-who has experience of maintenance of Boiler for two
years.
' OR

-who is a Lecturer/Reader/Professor in a recognized
Engineering  College.

OR
~-A Chartered Engineer.”

13. Thus, the competent authority has to be a person who holds a degree of
Mechanical or Thermal Engineering from a recognized University and should
have experience of maintenance of boilers for two years. The remaining two
conditions are in the alternative. Therefore, the contention of the petitioners
that even Lecturer or Reader or Professor or Chartered Engineer can be
appointed as the competent authority, cannot be accepted.

14. From perusal of the report filed on behalf of the respondents this fact
also cannot be lost sight of, that there has been significant improvement in the
conditions prevailing in the boilers' industries and there has been remarkable
growth in the industrial sector with technical advancement. The boilers with

)
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latest designs and specifications are indigenously manufactured and are readily
available in the market which are manufactured strictly in accordance with the
Indian Boiler Regulations, 1950 by a reputed companies. Certificates
authorizing use of boiler are renewed. Thus, we have no hesitation in coming
to the conclusion that the issue of safety of the workers/employees working in
the vicinity of boiler has not been compromised by the State Government.

15. A composite reading of the impugned notification as a whole would
reveal that it does not travel beyond the purview of Section 34(3) of the Act.
The State Government while incorporating the requirement as provided in

‘Section 14(1)(c ) of the Act as well as by ensuring applicability of Section

6(¢) of the Act has satisfied itself with regard to the material design and °
construction of boilers and has also taken into account the need of rapid
industrialization in the State of Madhya Pradesh. Therefore, the notification
cannot be said to be violative of Section 34(3) of the Act, rather it is in
consonance with mandate of Section 34(3) of the Act.

16. So far as the grievance with regard to inspection of boilers which has
beenhandedover to third party is concerned, it is appropriate to state that
inspection by a third party in respect of specified type of machinery, equipment
and other devices involving public safety exist under various Acts and Rules.
For instance, under Rule 6(a) of M.P. Factories Rules, 1962 framed under
Section 31 of the Factories Act, 1948, a competent person has been
authorized to conduct hydraulic test of pressure vessels. Similarly, under Rule
130 of Petroleum Rules, 1976 a competent person is authorized to issue
certificate of safety for storage of petroleum in any installation or service station
for the first time or whenever any addition or alteration to the enclosure valves
and embankment are carried out. Similarly, under Rule 2(d) of the Statical
and Mobile Pressure Vessels (Unfired) Rules, 1981 a competent person has
been empowered for carrying out tests, examinations, inspection and
certification for installation and transport vehicles as stipulated in such rules.

17. Inview ofthe fact that the competent authority is required to have the
necessary qualification we do not find any fault with the condition in the
impugned notification which provides for inspection at the instance of third
party, especially in view of the fact that the issue with regard to safety of
workers has not been compromised by the State Government while issuing
the impugned notification.

18. For the aforementioned reasons, we do not find any merit in the writ
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petition. The instant writ petition deserves to and is hereby dismissed. However,
there shall be no order as to costs.

Petition dismissed.
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WRIT PETITION
Before Mr. Justice Rajendra Menon

W.P. No.7480/2006(8) (Jabalpur) decided on 23 November, 2010

BHAGWAN DAS SWARNAKAR ' ... Petitioner
Vs.
STATE OF M.P. & ors. ... Respondents

Service Law - Departmental Enquiry - Inordinate delay in
awarding punishment - Charge sheet issued in year 1988 for an
incident that took place between 1986-1983 - Enquiry officer submiited
his report on 30.03.1991, however the puzishment of stappage of two
imecrements (which finally modified to 'cemsure') was imposed on
31.07.2091 - Except the explanation for a period from 20.11.1998 to
22.11.2000 when matter was pending with the PSC, the delay is not
. explained -~ Held - The departmental action has resulted in grave
injustice and prejudice to the petitioner, which kas to be remedied -
Entire departmental proceedings are quashed - Respondents are
directed to convene a Review DPC to consider the case of the petitioner
for prometien - Writ Petition allowed. (Paras 9, 10 & 13)
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Vishal Dhagat, for the petitioner.
Rajesh Tiwari, GA., for the respondents.

ORDER

RAJENDRA MENON, J. :—Challenging the order of punishment imposed
upon the petitioner as contained in Annexure P/9 dated 10.2.2005 and
further claiming consideration ofhis case for promotion at par with his juniors,
petitioner has filed this writ petition. Challenge to the order of penaity i.e...
'censure’, is made only on the ground of inordinate delay in conducting and
conclusion of the departmental enquiry.

2. Facts that have come on record indicate that petitioner was working as
an Assistant Engineer in the Water Resources Department. He has retired
from service on attaining the age of superannuation. However, while working
in the Department for certain acts of commission and omission done by the
petitioner in the year 1980-1983, a charge sheet - Annexure P/1 was issued
to him on 9.6.88. Petitioner submitted his explanation to the same vide
Annexure P/2 and thereafter a departmental enquiry was ordered into the
allegations levelled against him. The enquiry officer conducted the enquiry
and submitted his report on 30.3.1991 vide Annexure P/3, holding the
petitioner guilty ofthe charges levelled against him. The report of the enquiry
officer was sent to the petitioner vide Annexure P/4 on 22.3.1994 and petitioner
was directed to submit his representation. Petitioner submitted his
representation immediately thereafter, but the matter was kept pending for
more than six years after 1994 and it was only on 31.7.2001, vide Annexure
P/5 that penalty of stoppage of two annual increments without cumulative
effect was imposed upon the petitioner. In the meanwhile, between 10.5.94
when the petitioner submitted his reply to the enquiry officer and before the
punishment order was imposed on 31.7.2001 vide Annexure P/5, various
persons who were junior to the petitioner were promoted to the post of
Executive Engineer vide order dated 17.4.98 and on various other dates |
subsequent thereof. Be it as it may be, after the punishment of stoppage of
two increments was imposed vide Annexure P/5 on 31.7.2001, petitioner
preferred an appeal on 11.12.2001 vide Annexure P/6 and when nothing was
done, he filed an application before the State Administrative Tribunal under
section 19 of the Administrative Tribunal's Act, 1985, the said application
was registered as O.A.No.1416/2001. After the Tribunal was wound up, the
case was transferred to this Court and the matter was decided on 28.6.2004
by this Court in W.P.N0.17282/2003 and taking note of the delay the appellate
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authority was directed to decide the appeal of the petitioner within two months.
Copy of the order passed by this Court on 28.6.2004 is Annexure P/7. Inspite
of this when the order was not complied with, petitioner filed Contempt Petition
No.1247/2004 and it was only after the contempt application was filed and
notice issued that on 17.3.2006 vide Annexure P/8 the appellate authority
decided the appeal vide Annexure P/9 on 10.2.2005 and imposed the penalty
of 'censure', which is now impugned in this petition.

3.  Grievance of the petitioner now in this petition is that there has been an
inordinate delay in conclusion of the enquiry, as a result even though the
punishment imposed is only of 'censure'; the petitioner had retired from service
on attaining the age of superannuation and due to pendency of the departmental
enquiry for such a long period, his case for promotion from the post of Assistant
Engineer to that of Executive Engineer was not at all considered and many
persons junior to him have been promoted to the said post. Accordingly taking
me through the procedure followed in the departmental enquiry and the
unexplained inqrdinate delay occasioned in concluding the enquiry, Shri Vishal
Dhagat submitted that the impugned action is unsustainable and, therefore,
liable to be quashed. In support of his contention with regard to quashing the
departmental enquiry in view of the inordinate delay, learned counsel invites
my attention to the principle laid down by the Supreme Court in the cases of
State of MP Vs. Bani Singh and Another, 1990 (Supp) SCC 738; Siate of .
AP Vs. N. Radhakishan, (1998) 4 SCC 154; and, P.¥V. Mahadevan ¥s.
Managing Director, T.N. Housing Board, (2005} 6 SCC 636, sought for
. interference into the matter and quashing the order impugned.

4.  Shri Rajesh Tiwari, learned counsel for the State, refuted the aforesaid
and submitted that as the enquiry was conducted and as the delay was due to
various factors with regard to seeking approval from the Public Service
Commission (hereinafter referred to as 'PSC") and death of one of the co-
employees, one Shri P.K. Tiwari and other administrative process, it is stated
that the delay be condoned and the action of the State Government upheld.

5. Thaveheard learned counsel for the pértics and perused the records.

6.  From the records it is.clear that at each and every stage there has been
delay in conducting the enquiry. The charge-sheet was issued to the petitioner
on 9.6.88 vide Annexure P/1 and even though petitioner submitted his reply
to the charge-sheet within one month, on 25.7.88, it was only after more than
one year that an enquiry officer was appointed. The report of the enquiry
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officer - Annexure P/3 indicates that the enquiry officer was appointed
sometime in the year 1989 only. Thereafter, the enquiry was kept pending
from 1998 upto 30.3.1991 and the enquiry officer submitted his report vide
Annexure P/3, on 30.3.1991. Even though the enquiry report was submitted
on 30.3.91, for more than three years nothing was done. It was only on 22.3.94
that the enquiry report was forwarded to the petitioner and the petitioner
directed to give his say into the enquiry report. Petitioner immediately within
60 days submitted his reply/objection to the report of the enquiry officer
on 10.5.94 vide Annexure P/4 and thereafter from 10.5.94 the maiter was.
kept pending and the punishment was imposed only on31.7.20011.c....
after a period of more than 6 years. It is indicated by the respondents that
after the reply to the show cause notice was submitted by the petitioner on
10.5.94, matter was forwarded to the PSC and it was only on 22.11.2000
that the PSC responded to the matter. The findings recorded in this regard by
the appellate authority as is evident from Annexure P/9 indicates that the report
of the enquiry officer alongwith the defence of the petitioner - Annexure P/4
dated 10.5.94, was kept pending by the department itself for more than four
years and it was only on 20.11.98 that these papers were forwarded to the
PSC and the PSC responded to the same on 18.2.2001. After the response
was received from the PSC on 18.2.2001, the final order of penalty was
passed on 31.7.2001. Thereafter, even though the petitioner had preferred an
appeal immediately on 11.12.2001, nothing was done again for more than
four years and it was only on 10.2.2005 vide Annexure P/9 that the appeal
was decided, that also after intervention of this Court, in W.P.No.17282/
2003 and after notice in Contempt Petition No.1247/2004. In the entire reply
submitted by the respondents and in the order - Annexure P/9 passed by the
appellate authority, the only explanation given for the delay is that the matter
was pending before the PSC. However, the delay between 30.3.91 upto
22.3.941.e.... the period of about four years in forwarding the enquiry report
to the petitioner and asking for his explanation and thereafter delay of more
than four years after March 94 upto 20.11.98, for forwarding the case to the
PSC, and thereafter pendency of the matter before the PSC for more than
two years upto 22.11.2000 is not explained. It is clear that even though the
charge-sheet was issued in the year 1988 for an incident that took place
between 1980-1983, the enquiry was completed and a final decision taken
after a period of more than 18 years. The delay in the matter is not at all
explained and there is nothing to indicate that the delay is attributable to any
act on the part of the petitioner.
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7. Inthe case of N. Radhakishan (supra), it has been held by the Supreme
Court that even though no straight jacket formula can be laid down for deciding
departmental proceedings within a fixed period of time, but it is held by the
Supreme Court that the principle with regard to concluding the departmental
proceedings at an earlier date has to be accepted as a rule of law and each
case has to be evaluated on its own merit and a decision taken. It is indicated
by the Supreme Court that the interest of administration and various other
factors have to be taken note of and the delinquent employee has a legal right
to have the departmental proceedings against him concluded expeditiously. It
is held by the Supreme Court that he cannot be permitted to undergo mental
agony, monetary loss and further loss in his career prospects unnecessarily
due to prolonging of the departmental enquiry, that also due to no fault on his
part. The following observations made by the Supreme Court in the case of
N. Radhakishan (supra), in paragraph 19, may be taken note of:

"19.Itis not possible to lay down any predetermined principles
applicable to all cases and in all situations where there is delay
in concluding the disciplinary proceedings. Whether on that
ground the disciplinary proceedings are to be terminated each
case has to be determined on the facts and circumstances in
that case. The essence of the maiter is that the court has to
take into consideration all the relevant factors and to balance
and weight them to determine ifit is in the interest of clean and
honest administration that the disciplinary proceedings should
be allowed to terminate after delay particularly when the delay
is abnormal and there is no explanation for the delay. The
delinquent employee has a right that disciplinary proceedings
against him are concluded expeditiously and he is not made to
undergo mental agony and also monetary loss when these are

unnecessarily prolonged without any fault on his part in delaying
the proceedings. In considering whether the delay has vitiated

the disciplinary proceedings the Court has to consider the nature
of charge, its complexity and on what account the delay has
occurred. Ifthe delay is unexplained prejudice to the delinquent
employee is writ large on the fact of'it. It could also be seen as
to how much the disciplinary authority is serious in pursuing

the charges against its employee. It is the basic principle of
administrative justice than an officer entrusted with a particular

job has to perform his duties honestly, efficiently and in

H
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accordance with the rules. If he deviates from this path heis to
suffer a penalty prescribed. Normally, disciplinary proceedings”
should be allowed to take their course as per relevant rules
but then delay defeats justice. Delay causes prejudice to the
charged officer unless it can be shown that he is to blame for
the delay or when there is proper explanation for the delay in.
conducting the disciplinary proceedings. Ultimately, the court
is to balance these two diverse considerations."

(Emphasis supplied)

8.  This principle has been followed by the Supreme Court again in the
" case of PV Mahadevan (supra) and an enquiry initiated after inordinate delay
has been quashed. In both these cases, the earlier principle laid down by the
Supreme Court in the case of Bani Singh (supra), wherein departmental
proceedings were initiated after a period of 12 years was taken note and it is
held that if inordinate delay in conclusion of a departmental enquiry remains
unexplained then it is good ground to quash the entire proceedings as it acts
unfair to a delinquent employee and cannot be upheld.

9.  Ifthe case in hand is analysed in the backdrop of the principle laid
down in the cases, referred to hereinabove, it would be seen that the
departmental enquiry commenced vide issuance of charge-sheet dated
9.6.1988 and even though the enquiry was concluded on 30.3.1991 when
-the enquiry officer submitted his report, nothing was done for more than ten
years. It was only after a period of ten years vide Annexure P/5, on 31 72001,
that the punishment of stoppage of two increments was imposed upon the
petitioner. Even this delay of 10 years in taking action after the enquiry officer .
had submitted his report, is not explained and the only explanation is for a
period from 20.11.98 to 22.11.2000, when it is stated that the matter was
pending with the PSC. On going through the totality of the circumstances, the
manner in which the proceedings were held and the delay that has occasioned,
this Court is convinced that it is a case where unexplained inordinate delay
has occasioned in concluding the enquiry, t_hé same is not attributable to any
act on the part of the petitioner and, therefore, it is a fit case where the entire
proceedings should be quashed and the punishment imposed also set aside. .

10. Itis seen that in this case the delinquent employee has suffered for more
than 18 years due to the unexplained delay in conclusion of the departmental
proceedings. This has admittedly caused prejudice to him in as much as apart
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from suffering the mental agony, he lost his chance to get promoted to the
higher post when his juniors were promoted. As far as seriousness of the
allegations against him and the punishment imposed is concerned, after a period
of more than 18 years the ultimate punishment imposed is a minor penalty of
stoppage of two increments without cumulative effect and finally modified to
a punishment of 'censure'. In that view of the matter, if the law laid down by
the Supreme Court as detailed hereinabove is applied to the facts and
circumstances of the present case and if the totality of the circumstances is
assessed, there cannot be any iota of doubt that the departmental action has
resulted in grave injustice and prejudice to the petitioner, which has to be
remedied and interest of justice requires that now atleast after his retirement,
petitioner - a senior citizen, should be granted his legitimate dues and benefits.
Accordingly, this Court is of the considered view that the action of the
respondents cannot be approved or upheld.

11. Itis notthe case of the respondents that considering the nature of charges
levelled and the manner in which the enquiry was required to be conducted
the delay has occasioned, nor do they attribute any act on the part of the
petitioner for the delay. Infact no explanation or justification for the delay is
forthcoming from the respondents.

12. Accordingly, this petition is allowed. The charge-sheet issued to the
petitioner vide Annexure P/1 dated 9.6.1988 and the consequential
proceedings culminating in passing of the impugned order-dated 10.2.2005 -
Annexure P/9 are quashed.

13. Asthe petitioner has retired from service and as the entire departmental
proceedings are quashed, respondents are directed to convene a Review DPC
to consider the case of the petitioner for promotion to the post of Executive
Engineer with effect from the date his immediate juniors were promoted and
in case petitioner is found fit for promotion, the same be granted retrospectively
with all consequential benefits, including revision of pay, pension and other
monetary benefits. The entire action for considering the case of the petitioner
in the light of the aforesaid observations be undertaken and concluded within
- a period of three months.

14. Petition stands allowed and disposed of.
Petition allowed.

»
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Before Mr. Justice Rajendra Menon

W.P. No.16541/2010(S) (Jabalpur) decided on 25 November, 2010

SUBHASHKUMARDWIVED] - - ‘ ... Petitioner
Vs. . p
STATE OF M.P. & ors. ... Respondents

A.  Constitution, Article 226 - Jurisdiction - Court exercising
jurisdiction in a petition interferes with in such (sexrvice) matter only if
constitutional provisions are found to be breached, rights statutory in
nature taken away or action impugned is found to be in contravention .

" of statutory rules or regulatlons ’ - (Para 6)
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B.  Examination - Age relaxation - State Government took a
decision that age relaxation, that was given in previous two examination
(held in year 2008-09 and 2009-10) is not continued now in the current
examination - Held - Decision of the State Government cannot be
interfered with by High Court until and unless, the statutory rules or
regulations or any constitutional provisions are shown to be violated.

Merely because the decision of the State Government causes hardship -
 to the petitioner or it acts against his interest, that by itself is not a ground
for interference by this Court. Co : » {(Para 7)

&, U¥ET — @y ¥ g - WU wWon X fofe fawr fFoemg §
ge, ol fieell T odems (o 2008—09 Yd 200810 F aEfya) § &
T of, A WET ¥ W T WM - affEiR - T AN
7 Fofg ¥ S=9 ~UIe" gRT 99 U9 -5WeY S fPar W Wed[ o9 a%
%m*ﬁﬁﬂawﬁﬁuﬁmwﬁwﬁaﬂmﬁmmaaﬂmw-

89, 9 gErfar o)

Vipin Yadav, for the.petitioner. P
K.S. Wadhwa, for the respondent No.1.
" Rajesh Tiwari, G.A., for the respondent No.2.
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' ' ‘ORDER '

RAJENDRA MENON, J. :—Petitioner is working as a Assistant Professor. He.
is 36 years of age and feels aggrieved by non-grant of age relaxation in the forth-

‘coming State Civil Service Examination to be conducted for the year 2010-11.

2. Itisan admitted position that the petitioner is over age and as per the
criteria laid down in the advertisement Annexure-P3 dated 23.2.2008 and
the rules framed for the examination, is not eligible to appear in the examination.

3. Grievance of the petitioner is that the State Cabinet had taken a decision
for granting age relaxation to the extent of three years vide circular Annexure-
P3 dated 23.2.2008. The aforesaid age relaxation was granted for the
examination to be held in the year 2008-09 and again in the year 2009-10
because the examinations to be conducted every year was not conducted and
between the year 2001 to 2008, only two examinations were conducted i.e.
in the year 2005 and 2007. Accordingly, the decision was taken by the State
Cabinet but now in this examination i.e. for the year 2010-11, it is stated that
this decision is not being followed and persons like the petitioner are not
being granted age relaxation.

4.  Shri Vipin Yadav, learned counsel for the petitioner taking me through
the documents filed argued that when examination was not held every year for
various period between-2001 to 2008 and when examination was held only
on two occasions in the year 2005 and 2007 and when the cabinet denied to
give age relaxation due to non-conduct of the examinations, the decision of
the respondents in not granting age relaxation to the petitioner now is wholly
illegal, arbitrary and unsustainable as the Cabinet decision as contained in
Annexure-P3 for the year 2010-11 is not being followed.

5.  Shri K.8.Wadhwa, learned counsel for Public Service Commission and
Shri Rajesh Tiwari, learned counsel for the State argues that the question as
to whether the age relaxation should be granted or not and the period and the
extent of which the age relaxation is to be granted is a policy decision to be

.taken by the State Government on evaluating the totality of the circumstances,

the State Cabinet approved for grant of age relaxation to the extent of three
years for the examinations to be held in the year 2008-09 and 2009-10. For
the current year, no such decision is taken and, therefore, it is stated that no

benefit can be extended to the petitioner. It is submitted by Shri K.S.Wadhwa

that the policy decision of the State Government cannot be subject matter of
judicial review in a petition under Article 226 of the Constitution in the absence
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of statutory rules or regulations being violated or constititional right of the
petitioner infringed. Accordingly, learned counsels for the respondents pray
for dismissal of this writ petition. :

6.  Ihaveheard learned counsel for the parties and perused the record. It -
is well settled principle of law that laying down criteria for selection to State
Service is a prerogative of the State Government. [t is an executive function
to be discharged by the executive authorities keeping in view the requirements

. of the administration and various other factors. A Court exercising jurisdiction

in a petition under Article 226-of the Constitution interferes with, in such matter
only if constitutional provisions are found to be breached, rights statutory in
nature taken away or action impugned is found to be in contravention to
statutory rules or regulations.

7. Inthepresent case, considering the totality of the circumstances, the
State Government took a decision to grant age relaxation for the examinations
to be held in the year 2008-09 and again in the year 2009-10 after having
granted age relaxation for. two years on the ground of non-conduct of
examinations prior to 2007, the State Government found that it is inappropriate
to grant any further age relaxation in the examination to be held in the current
session 2010-11. This decision of the State Government cannot be interfered
with by this Court until and unless, the statutory rules or regulations or any

. constitutional provisions are shown to be violated. Merely because the decision

of the State Government causes hardship to the petitioner or it acts against his
interest, that by itself'is not a ground for interference by this Court. The State
Government having fixed the criteria of age in accordance with requirement of
 the service, this Court does not find any ground to interfere in the matter only
« because the age relaxation that was granted in the previous two examinations
is not continued now in the current examination. -

8.  lts a matter completely within the domain and jurisdiction of the
administrative authority and this Court, in the absence of constitutional and
statutory provision being breached, does not find any ground to interfere inn

- the matter.

9. Accordingly, finding no case made out for interference on the grounds
raised, the writ petition is dismissed. - - .
Petition dismissed.
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CONTEMPT PETITION
. Before Mr. Justice Abhay M. Naik
Contempt Petition No.14/2004 (Gwalior) décided on 22 September, 2010

ARUN KUMAR ... Petitioner
Vs. ' ' .
S.K. SHRIVASTAVA . ... Respondent

A.  Constitution, Article 215 - Contempt - Further proceedings
before Trial Court stayed in civil revision filed by applicant - Applicant
made prayer for speedy disposal of suit in another pending civil revision
- Direction for early disposal preferably within six months given - Suit
decided by Trial Court accordingly - Applicant did not bring the order
of stay into notice of Court - Trial Court not found to have deliberately
violated the earlier stay order - No contempt is made out.  (Para 7)
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B.  Constitution, Article 215 - Contempt - Applicant while
making a prayer for expeditious disposal not apprising the Court of
earlier order staying the proceedings - Such suppression may amount
to contempt of Court - Contempt Petition dismissed with an exemplary
cost of Rs.5000/-. (Para 8)
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P.C. Chandil, for the petitioner.
None, for the respondent.,

ORDER
ApHAY M. Naik, J. :~This is a Contempt Petition against one Shri

ta
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S.K.Shrivastava, the then Civil Judge Class-2, Jaura, District Morena, on the
ground that despite stay of proceedings of the trial Court vide order dated -
20.8.2001 passed by this Court in Civil Revision No. 701/2001, the learned
Trial Judge decided the suit vide Judgment and decree dated 1.2. 2003

2. This Court vide order dated 7.1.2005 directed for issuance of notice to the
respondent. Notice was made returnable within two weeks. On 4.3.2005, this
Court observed that the service of notice was awaited. Office was directed to
verify and list the case after the service report is received. On perusal of Part-
. C,itisrevealed that Shri S.K.Shrivastava was in the meantime transferred -
to Bhopal as Civil Judge Class ITunder the District and Sessions Judge, Bhopal.
Accordingly, notice was issued to him through District and Sessions Judge
Bhopal. There is no further document in the file to ensure that on what date Shri
S.K.Shrivastava was served with notice and whether he was in fact served or
not. However, this petition'has been heard considering the peculiar facts and
circumstances of the case, which boomeranged against the applicant himself.

3. Itmay be seen that the Contempt Petition has been filed by Arun
Kumar, who happened to be the plaintiff in Civil Suit No. 87A/2001. He
submitted Civil Revision No. 7 01/2 001 against an interlocutory order
dated 7.8.2001 passed in Civil Suit No.87A/2001. This Court directed on -
20.8.2001 that until next date of listing, proceedings before trial Court shall

" remain stayed. It is stated at bar that Civil Revision No. 7 01/01 was
not listed for hearing on or before 1.2.2003 and the order staying the
proceedings of the trial court continued to be operative till the date of
judgment and decreei.e. 1.2.2003. -

4. Inthe meantime, on dismissal of the plaintiff’s application for temporary
injunction by both the Courts below, Arun Kumar had filed Civil Revision
No0.501/2000, which was-disposed of on 17.7.2002. It is revealed in this
order that the revisionist himself made a prayer for expeditious disposal of the
suit as early as possible, preferably within a period of six months. This prayer
_ was accepted and the trial Court was directed to dispose of the suit withina
period of six months.from the date of service of the order. It is pertinent to
note that the plaintiff/applicant while making a prayer before this Court for
expeditious disposal on 17.7.2002 did not bring into notice of this Court the
order dated 20.8.2001, whereby proceedings before the trial Court were
stayed, though he was under an obligation to inform the same. Learned trial
Judge pursuant to the order dated 17.7.2002 decided the suit on-1:2.2003 -
and dismissed it on merits. It seems that the plaintiff/applicant aggrievedby
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the dismissal has filed the Contempt Petition in order to pressurise the judicial
officer, who obviously has acted in pursuance of this Court’s direction dated
17.7.2002. The applicant/plaintiff cannot be permitted to blow hot and cold
simultaneously. On 17.7.2002 he made a prayer before this Court for
disposal of the civil suit within six months suppressing the factum of stay of
proceedings in the trial Court vide order dated 20.8.2001. Now since the suit
has been dismissed, it appears that the contempt petition has been filed by
him on the ground that despite of stay of proceedings in the trial Court vide
order dated 20.8.2001, the civil suit has been decided on merits. Perhaps, he
would not have complained about it, had there been a decree in his favour. This
shows the mischievous conduct on the part of the applicant/plaintiff.

5. Deliberate suppression about stay of trial Court’s proceedings vide this
Court’s earlier order dt. 20.8.2001 passed in Civil Revision No. 701/2001
may itself amount to contempt of court on the part of the applicant, moreso
while making a prayer in Civil Revision No. 5 01/2 000 to seek direction for
expeditious disposal of the suit, preferably within a period of six months. It
was the bounden duty of the applicant to bring into the notice of this Court
that there was already a stay order in respect of the proceedings of the trial,
- Court vide order dt.20.8.2001, so that there would not have been any occasion
to issue conflicting direction to decide the suit within six months despite earlier
stay order. This Court on being apprised of the earlier stay order would have
definitely taken care of it. Applicant, who was well aware of the stay order
dated 20.8.2001, himself prayed before this Court in Civil Revision No.501/
2000 for speedy disposal of the suit without bringing into notice of this Court
the factum of earlier stay order. Learned trial Judge was obviously bound by both
the orders. In case, if he has acted in pursuance of the subsequent order dated
17.7.2002, he can not be treated to have acted deliberately in violation of the
earlier order. On the contrary, the applicant himselfmay be treated to have procured
the subsequent order dated 17.7.2002 for expeditious disposal within six months
. by deliberately suppressing the earlier order with regard to stay of proceedings in
the trial Court. This, indeed, may amount to contempt of court.

6. Faced with the aforesaid situation, learned counsel in consultation with the
applicant, who is present in person, prays for withdrawal of the contempt petition.

7. Itmaybe observed that Contempt Petition is a serious matter, more so,
when it is directed against a judicial officer, who is appointed through a
process of selection. If cognizance of contempt petition is taken and notice is
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issued to the judicial officer, he constantly remains under a sword until decision
of the contempt petition. Tension arising from a pending coritempt petition
can not be easily imagined except by the person, who undergoes through it.

This being so, a. contempt petition is not to be lightly submitted, that too, by
a person, who himselfhas abused the process of law by making suppression
of an important material fact. In the case in hand it is clear that the applicant
was well aware of the stay of the trial Court’s proceeding due to this court’s
order dated 20.8.2001 passed in Civil Revision No.701/01. Despite this, he
made a prayer before this court in pending Civil Revision No.501/2000
for expeditious disposal of the suit on merits, preferably, within a period of six
months. While making this prayer, he did not disclose to this Court about the
factum of stay of proceedings of the trial Court by virtue of the order dt.
20.8.2001. Learned trial Judge, who-in compliance of this Court order dt.
17.7.2002 decided the suit on merits on 1.2:2003, is not found to have acted
deliberately in violation of the order dated 20.8.2001. The applicant himself
until decision of the suit did not submit any application in the trial Court to
bring into its notice that the proceedings were stayed. Instead, by participating
in the suit on merits, he virtually cooperated the trial Judge to decide the suit
on merits within a frame of time prescribed by this Court vide order dt.
17.7.2002. In this view of the matter, respondent No.2 Shri

- S.K.Shrivastava, learned Civil Judge can not be said to have acted deliberately

in violation of the order dated 20.8.2001 and the judgment and decree
rendered pursuant to this court’s order dated 17.7.2002, by no stretch of
imagination can be treated as contemptuous act, on the contrary, applicant
himself’is liable to be saddled with an exemplary cost.

8. Intheresult, prayer of the learned counsel for the applicant for withdrawal
of Contempt Petition is accepted subject to exemplary cost of Rs. 5000/~ (Rupees
Five Thousand) liable to be paid by the applicant. Since, respondent hasnot given
appearance, it is directed that the cost shall be deposited with the Advocates Bar
Association, Jaura for library purpose within a period of three months. In case of -
violation to deposit the amount within the prescribed period, the proceeding
for contempt of this court shall be drawn against the applicant. Accordingly,
contempt petition is dismissed as withdrawn with the aforesaid direction.

' Copy of this order be sent to the respondent at his place of posting for
information. _
Petition dismissed.
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APPELLATE CIVIL
Before Mr. Justice N.K. Mody
S.A.No.127/1 991 (Indore) decided on 11 August, 2010

ARJUN SINGH ... Appellant
Vs. L
VARDIBAI & ors. .. Respondents

A. Civil Procedure Code (5 of 1908), Section 96(3) -
Compromise - Maintainability of appeal - Where validity of compromise
itself is under challenge, the appeal is maintainable.  (Paras4 & 5)
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B. Civil Procedure Code (5 of 1908), Order 23 Rule 3 -
Compmlmse Where it is alleged by one party and denied by other
party about compromise, the Court has to decide the question, but for
- that no adjournment should be granted, unless the Court for reasons
to be recorded, thinks fit to grant such adjournment (Para 17)
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Cases referred :
JT 2005(6) SC 614, 1962 JLJ 495, 1985 JLJ 540.

PK. Saxena with Roshan Kashyap, for the appellant.
Mangesh Bhachawat, for the respondent Nos.1to 7.

JUDGMENT

N.K. Moby, J. —Belng aggrieved by the order dated 17/ 12/90 passed
by I Additional District Judge, Mandsaur in Civil Appeal No.45-A/87 and
decree dated 21/12/90 whereby the judgment and decree dated 19/12/79.
passed by Civil Judge, Class-1, Mandsaur in Civil Suit No.21-A/74 whereby
the decree passed in favour of appellant and respondent Nos. 8 & 9 was set
aside, the present appeal has been filed..
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2. The appeal was admitted for final hearing by this Court v1de order dated
06/12/91 on the following substantlal question oflaw:- : :

_ "Whether the learned lower Appellate Court committed
errdr of law in rejecting the application of the appellant
to add the State Government as a party in view of
amendment in Order IRule 3(a) ofC PC2?”

" 3. Vide order dated 30/06/ 10 following add1t10na1 substantial quesnons

of law were framed:=

"Whether the lower Court erred in not dismissing the
appeal due to non-impleading the respondent Samandbai?
Whether the alleged compromise of 15/12/1983 could he
recorded after the same was rejected by the Court? Whether
the lower Court acted in accordance with Order 23 Rule 3
in recording compromise despite the protest of the appellant
and wrongly denying lum the opportumty to lead
evidence?" ‘

-

4. Mr Mangesh Bhachawat. Learnéd counsel forfespondent'Nos. 1to7 =

at the outset submits that the appeal itself is not maintainablg in view of bar
contemplated under Section 96(3) CPC. In reply learned counseI for the

~ appellant submits that since the appeal was disposed of by the learned .

Appellate Court upon compromise application and the validity of the

-compromise is under challenge, therefore, the appeal is maintainable. For this

contention relianceis placed on a decision in the matter of Kishun @ Ram
Kishun (Dead) th. Lrs. Vs, Behari (Dead) th. Lrs.. JT 2005(6) SC 614
wherein one party set-up compromise and other party disputing. Hon’ble Apex

* Court held that the Court has to adjudicate if there was compromlse ornot

and pass a decree and hence, it is appealable. K

5. Inview ofthe aforesaid pos1t10n of law this Court 1is of the view that since
the validity of the compromise itself is under challenge, therefore, the appeal.
filed by the appellant is maintainable, hence the objéction raised by the counsel
for the respondent Nos 1 to 7 stands rejected :

6. Short facts of the case are that the appellant and respondent Nos .

'8 to 10 are real brothers. Respondent Nos. 1 to7 are the legal representatives

of deceased Kanhaiyalal. The land in dispute is an agricultural land situated at -
village Babdikheda, Tehsil Garoth. The suit was filed on 20/11/74 by the
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appellant and respondent Nos. 8 & 9 against the respondent No. 10 and
mother of appellant Nos. 8 to 10 Smt. Samandbai and also against
Kanhalyalal whose legal representatives are respondent Nos. 1 to 7 alleging
that Madhavsingh was the father of appellant and respondent Nos. 8 to 10
* and husband of Smt. Samandbai. It was alleged that appellant and respondent
Nos. 8to 10 and Samandbai are the legal representatives of deceased
Madhavsingh. It was alleged that Madhavsingh was the owner of suit land
and after his death his legal representatives became Bhumiswami of the suit
land. It was alleged that Samandbai and repsondent No. 10 sold the snit
property to Kanhaiyalal vide sale deed dated 03/06/72 for a consideration of
Rs’.6,500/-. It was alleged that the sale deed was executed by deceased
" Samandbai in her personal capacity and also as natural guardian of appellant
and respondent No.9 alleging that the appellant and respondent No.9 are
mirior. It was alleged that appellant and respondent No.9 were major on the
date of execution of sale deed i.e. 03/06/72: It was alleged that since appellant

and respondent No.9 and also respondent No.8 were having rights in the suit .

property being legal representatives of deceased Madhavsingh, therefore,
respondent No. 10 and Samandbai was having no right to transfer the suit
property showing themselves as owners of the suit property. It was alleged
that deceased Samandbai was also having no right to transfer the suit property
being natural guardian of appellant and respondent No.9 as no leave was
obtained for transferring the suit property from the competent authority. It
was alleged that appellant and respondent Nos. 8 & 9 are in occupation of
. the land. Lateron the suit was amended and it was incorporated that decéased
.Kanhaiyalal has taken the possession of the suit property on 01/06/76 forcibly.
In the suit it was prayed that the sale deed dated 03/06/72 be cancelled as
null and void and the appellant and respondent Nos. 8 & 9 be put into
possession.

7. The suit was contested by the deceased Kanhaiyalal on various grounds
alleging that the sale deed executed by the respondent No. 10 and also
deceased Samandbai in her personal capacity and also as natural guardian of
appellant and respondent No.9 was with consideration and also in the interest
of minors, hence the suit be dismissed. After framing ofissues and recording

of evidence the suit filed by the appellant and respondent Nos. 8 & 9 was’

decreed, against which deceased Kanhaiyalal in his life time filed an appeal.

. During pendency of appeal applications were filed by the appellant and

respondent Nos. 8& 9 for compromise which were allowed and in terms of

3



LLR[2011]MP, =~ -, Arjun Singh Vs. Vardibai Lt 451

compromrse decree passed against Kanharyalal was set aside;, agamst which

. _ present appeal has been- ﬁled

8. Mr. PK. Saxena, learned senior counsel for the appellant argued at’

length and submits that the impugned order passed by the learned Appéllate
Court is illegal, incorrect and deserves to be set aside. It is submitted that
earlier Mr. N.K. Gandhi was the advocate.appearing on behalf of appellant
and respondent Nos. 8 & 9. It'is , submitted that the case was fixed for
arguments somewhere in the month of November. 1983 and on the request of
counsel the case was adjourned for 11/01/84 as the counsel was busy.in the
marriage ofhis son. It is submitted that after adjournment, an application was

filed by the appellant and respondent No.9 on 15/12/83 which was'marked -

as JA. No.6 wherein it was alleged that the matter has been settled between

‘them and deceased Kanhaiyalal in compromise and according to which "
compensation has been received. In the compromise application it was

. prayed that since the matter has been settled between appellant and respondent

~ No.9 and deceased Kanhaiyalal, therefore decree be set aside. Itis submitted

that this apphcatlon was filed by Mr. Arvind Joshi, advocate, while he was.

not arguing counsel. It was alleged that Mr. Arvind Joshi, advocate was engaged - ‘

on that very day for the purpose of ﬁhng of the application. It is submitted that
no permission/NOC was obtained by Mr. Arvind J oshi, advocate from Mr.

N.K. Gandhi, advocate who was appearing on behalf of appellant Itis -
submitted that this act itself was illegal and in V101at1on of Rule 11 of High -
Court Rules and Orders in M.P., which lays . down that no advocate shalt be - ‘
pérmitted to file an apporntment or memorandumi of* appearance in:any . .
proceeding in which another advocate is already on record for the same party
save with the consent of the former advocate on record or the leave of the
Court, unless the former advocate has ceased to practice or has by reasonof -
infirmity of mind or. body or otherwise become unable to continue'to act. ’ R
Learned counsel further submits that after filing of the application the case -

- was ad_lourned from time to time and on. 19/ 01/84 learned Appellate Court

expressly recorded the findings that no compromlse has taken place and. ”'

_’thereaﬂer the case proceeded for further hearing on merits. and ata subsedhent
stage the satne compromise was accepted, wlnch 18 1Ilega1 and not permissible

under the law. It is submitted that since at one stage learned Appellate Court. .. =

' dechned to record the compromise and recorded in. the order that no

compromise has taken place, then at the subsequent stage on the basis’ of = .0

same apphcatlon learned Appellate Court comrnltted ‘@ITor in recordmg the
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compromlse as it hits by principle ofres judicata. Learned counsel further
submits. that undisputedly after submission of the application for compromise

appeal proceeded for hearing on merits, therefore, the compromise stands-

washed out. For this contention reliance is placed on a decision in the matter
. of Firm Ramchandra Mathuralal V. Kalusingh. 1962 JLJ 495 wherein
this Court has held that ence a compromise is arrived at during the pendency
of a suit. the plaintiff should not proceed with the suit. He should ask the
Court to record the compromise and satisfy it that the agreement is.genuine.
If he, however, changes his mind and the other party also acquiesces, the
-compromise is washed out, and the suit should proceed on merits. But he

cannot later on, when his hopes do not materialise, come back to the-

compromise. His conductamounts to a repudiation of the compromise. It is
no less a repudiation because it is tacit and disentitles him at later stage to ask
that the compromise should be recorded. Learned counsel further submits
that the case was adjourned for enquiry on the compromise. It is submitted
that the adjournment was prayed by the counsel for both the parties, but the

learned Court below did not adjourn the case and allowed the application

and decree passed in favour of appellant was set aside. Learned counsel further
submits that before the learned Appellate Court a specific application was
filed by the appellant wherein it wasalleged that no compromise has taken
place with the appellant. It is submitted that this application is dated 19/03/86
~ and marked as IA.-No. 10 and the same was supported by an affidavit. It is
submitted that in the said application it was specifically alleged that the appellant
has not engaged Mr. Arvind Joshi, advocate and has not signed the application.
Itis submitted that it is.this application upon which the learned Appellate
Court directed to hold the enquiry about compromise. It is submitted that
in the facts and circumstances of the case when a date was fixed for enquiry,
prayer was made for adjournment, there was no justification on the part of

learned Appellate Court in not adjourning the case. It is submitted that in the -

. facts and circuimstances of the case; appeal filed by the appellant be allowed
and the impugned order passed by the learned Appellate Court be set aside
and the case be remanded to the learned Appellate Court to decide the
appeal on merits or, in alternative for.enquiry.on compromise.

9.  Learned counsel for respondent Nos. 1 to 7 submit that no Illegality has
. been committed by the learned Appellate Court in allowing the compromise

application. It is submitted that it is true that Mr. N.K. Gandhi, advocate was

appearing on behalf of appellant and respondent Nos. 8 & 9. It is submitted

\
>
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that since inspite of request made by-the appellant and respondent Nos.8 & 9
counsel did not move an appropriate application for compromise, therefore,
they were compelled to file the application by another advocate. It is submitted
that since the power was filed on behalf of appellant and respondent No.9,

therefore, the contract between the appellant respondent No: ¢ and earlier
advocate stands terminated. For this contention reliance is placed on a decision
in the matter of Umraji (Smt.) Vs. RC: Baipai. 1985 .JL.J 540, wherein this
Court held that upon appearing of the subsequent counsel the earlier authority -
ifany given in general terms in the Vakalatnama stands withdrawn. Learned
counsel for the respondents No. 1 to 7 submits that no illegality has been
committed by the learned appellate Courtin recording compromise and passing -
the order dated 17.7.90, whereby the compromise application was
accepted. Learned counsel submits that the order dated 19.1.84 is not an
order because no application was decided by the said order. Itis subnitted
that for application of principles of res judicata matter is required to be heard

~ and decided. It is submitted that since the application was not heard and

decided, therefore, it canriot be treated as an order under Order 23 Rule3
CPC rejecting the compromise. It is submitted that if the apphcatlon would
have been dl_smlssed by the Appellate Court on 19.1.84 itself then there was
not reason for the appellant to move IA No.9 on 24.1.86 and I.A.No.lO on

"23.3.86 as appllcatlon for compromise was already dismissed. It is submitted

that appeal be dismissed.

10. From perusal of the record itis ewdent that the case was listed in the

~month of November, 1983 and upon the request of counsel for appellant Shri

N.K.Gandhi the case was adjourned on 11.1.84. 1.A.No. 15 was filed on

'15/03/84; whereby a prayer was made for preponement of the date. On - - "

15.3.84 itself the statement of appellant-respondent No.9 Mohansingh was
recorded and the case was adjourned again for orders on the application on

* 11.11.84, which was the date already fixed. Thereafter again from time-to- -+ ",

time the case was adjourned for one reason or the other. Singe the appeal -

_was not disposed of on 15.3.83 itself after preponing the case, therefore, itis
. having no bearing on the case that application for compromise was filed by
" preponirig the case or by changing.the Advocate. Shri. N.K.Gandhi,
Advocate, who was the counsel in the ongmal case was continued later on :

and made appearance, therefore, the contention of the appellant that the Rule

11 of the M.P.High Court Rules has not been followed, has no meritsin the . o
facts and circumstarices of the case. Otherw1se also Rule 11 has been framed
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for the benefit of the Advocates so that unscrupulous litigant should not run -
away without payment of fees

11. Ifthe contention of the appellant would have been that respondent Nos.
1 to 7 won over the appellant and got the application for-compromise filed by
‘preponing the date and also by chadging the advocate, then the position would
have been otherwise. On the corfiggry in the present case inspite of preponing
. the date appeal was not disposed.of onthat date but the case was adjourned
to record further evidence on compromise on the date which was already
fixed. On that date again the earlier advocate Shri N.K. Gandhi continued
which shows that neither the advocate was changed with an oblique motive

nor any fraud was played for recording the compromise. '

12. There are'some important dates and events which requires consideration
of this Court, which are as under:-

Sr. No.| Date . - Events

. 30/07/83| Kanhaiyalal predecessor in title of respondent Nos. 1 to 7 died.

2. 18/08/83| Application filed by respondent Nos. 1 to 7 for bringing
them ornrrecord in place of deceased Kanhaiyalal.

3. '. 18/1 1‘/8 3 Adjoumment was prayed on account of marriage of son of thel
' counsel for appellant and respondent Nos. 8 & 9 Shri NK.
Gandhi. Case was adjourned for arguments on 11/01/84. .

4..  |15/12/83) (a) Power was filed by Shri Arvind Joshi. advocate on béhalf
| of Arjunsingh appellant and Mohansingh respondent No.9
" alongwith an application for early hearing.

(b) Another application was filed on that very day in whichf
was alleged that the matter has been settled between
respondent Nos. 1 to 7 and appellant & respondent No.9.

(c) Statement of Mohansingh (respondent No.9). Arjunsingh
(appellant). Kachrulal (réspondent No.2) and Mohanlal
~(respondent No.3) were recorded and the case was>
adjourned for.11/01/84 as already fixed in the case.

5. 11/01/84 Shri N.K. Gandhi original counsel for the appellant and
E ‘| respondent Nos. 8§ & 9 appeared and the case wag
adjourned for 19/01/84
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6.

Learned Court observed that no compromise took place,
hence the case was adjourned for final arguments on
25/02/84. '

Application was ﬁled on behalf of respondent Nos. 1 to 7 to
implead State of M.P. as party keeping in view the mandatory] -
amended provisions of Order 1 Rule 3(b) CPC.  ~

Reply was filed on behalf of appellant and other respondents|
wherein it was prayed that application has been filed tg
delay the proceedings, hence the same be dismissed.

.| case.

‘Parties prayed for time. Case was adjourned for 19/02/86
by the learned Appellate Court reluctantly as it was a old

Application was filed on behalf of respondent Nos. 1 to 7

and also on behalf of respondent No.8 Vajesingh wherein if
was alleged that the matter has been settled in compromise,
therefore, case be taken up by preponing the date.and -
compromise be recorded. .

©O11.

An application was filed by the appellant and Mohansingh/ .
respondent No. 9 wherein it was alleged that the application
for compromise has been filed by respondent No.8 Vajesingh,
therefore, respondent No.8 be directed to supply copy of thg
application to the appellant and respondent No.9.

*| not moved any application.

An application was filed by the appellant supported with
an affidavit JA. No. 10 alleging that appellant was informed;
by his counsel Mr. N.K. Gandhi that some compromise
application has been filed on 1 5/12/83 on behalf of appellant
through Mr.’Arvind Joshi, advocate, while appellant has :

13,

19/01/84

7. |16/03/84
18, - |06/04/84
9. |31/01/86
10. |06/02/86
24/02/86

12 [19/03/86
13/01/87

(a) An application IA. No. 12 was filed on behalf off’
respondent Nos. 1 to 7 which was in fact reply of the .
application dated 24/02/86 filed by appellant wherein it
was alleged that so far as application for compromise
filed by appellant and respondent No.8 is concerned, has

_.already verified by the Court; therefore, appellant and
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: (b) Respondent Nos. 1 to 7 ﬁled an apphcahon JA. No. 13

~ respondent No.9 are'_n_ot entitled to‘as}c tor the copy of
compromise application which has taken place between|
respondent Nos. 1to 7 & 8.

, whichisreply of the apphcatlon dated 19/03/86 filed by
appellant wherein it was specifically stated that on
15/12/83 appellant and respondent No.9 were present
in Court with Mr. Arvind Joshi, advocate and entered
into compromise which was verified by the Court on that

. .very day. It was alleged that contention of the-appellant
that the appellant came to know about the compromise
through Mr. N.K. Gandhi, advocate on 19/09/86 is not
correct. . .

(c) IA. No. 14 was filed by respondent No.9 wherein it
was alleged that on 15/12/83 the application fo
compromise was filed by appellant and respondent No.9

through Mr.Arvind Joshi, advocate, which has, been duly| .
verified by the Court. It was also alleged that thel -

compromise application dated 15/12/83 also bears the
thumb impression of the appellant who is brother of

~ 70/00/88 respondent No.9. It was alleged that respondent]
No.9 is still on the compromise for which respondent
No.9was having no objection.

(d) Case was adjourned to 22/01/817.

14,

29/09/88

Case was fixed for consideration of application and objections \

relating to compromise and adj ourned to 29/10/88.

15.

09/08/89

IA. No. 16 filed by Vajesingh respondent No.8 wherem it
was prayed that since State is not impleaded as party in the
suit therefore Jud gment passed by the learned Court below

be set aside and the case be remanded to decide afresh|

after impleading the State as party.

16.

121/08/89

they have never engaged Mr. Arvind Joshi, as advocate,

IA. No. 17 filed by appellant and respondent No.8 Vajesingh
alleging that rio compromise has taken place by the appellant
and respondent No.8 with respondent Nos. 1 to 7 and also

e
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therefore, Mr. Arvind Joshi and Mr. Sﬁkh'ial Patidar.
advocates be dirécted not to appear on behalf of appellant
| and respondent No.8. T
17. 101/12/89| Affidavit filed by Mohansingh respondent No. 9 duly' )

notarized stating that compromise took place between the
respondent Nos. 1 to 7 and appellant and respondent No.9
on the basis of which Mr. Arvind Joshi. advocate Filed the
application on 15/12/83, upon which case was taken up on
that very day by preponing the date 11/01/84 and the
compromise was verified by the Court on that very day. It
was alleged that appellant Arjunsingh has put his thumb
impression on the application in his presence and hig
statement was also recorded by the Court on that very day.

18.

27/10/89

Application was filed by respondent No.8 Vajesingh to the|
effect that compromise is taking place, therefore, case be
adjourned. '

19.

24/04/90

(a) Application filed by respondent Nos. 1 to 7 and also by
Vajesingh respondent No.§ praying that the compromisd
has taken place between the parties, which is enclosed
and as per compromise order be passed. In the com-
promise application filed alongwith application it was al-
leged that respondent No.8 is having no objection re-
garding sale deed dated 03/06/72 which was executed
in favour of Kanhaiyalal predecessor in title of respondent
Nos. 1 to 7, which was also supported by an affidavit of .
respondent No.8 Vajesingh. '

(b) Statement of Vajesingh respondent No.8 was alsg
recorded. v

20.

14/09/90

(a) Application filed by appellant which was marked as IA.
No. 18 it was again alleged that no compromise has take
place on 15/12/83. It was alleged that even if it is treate
as compromise, than the appellant prays that th
apphcanon be dismissed as withdrawn.

{b)IA. No. 19 filed by appe_llant wherein it was alleged tha

compromise which has been filed on 22/08/90 is illega
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and with an dbject to by pass the provisions of MPLRC}
ceiling Act and Registration Act, therefore, the same be
dismissed. )

(c) IA. No.20 filed by appellant wherein it was alleged that
“the application filed on 15/12/83 is not filed by the
appellant and the said application is not a compromise.

It was prayed that the application dated 15/12/83 bé
dismissed. -

21. Case was adjourned on 17/09/90, 22/10/90. 27/10/90,
01/11/90, 08/11/90 & 26/11/90.

22 26/11/90{ Arguments heard. Case reserved for 17/ 12/90.
23 1_7/ 12790 Impugned order passed.

13.  So far as contention of the learned Counsel for the appellant that since
application for compromise dated 15/12/83 was rejected by the learned
Appellate Court vide order dated 19/01/84, therefore, no order could have
been passed on the said application, as it hits by the principles of res
judecata is concerned, the objection raised by the counsel for the appellant
is untenable, as the question is required to be heard and finally decided by the
Court. From perusal of the order dated 19/01/84 it is evident that it was not
observed by the learned Appeilate Court that since no compromise has taken
place, therefore, application stands dismissed. On the contrary in the order-
sheet it is mentioned that no compromise has taken place, let the case be
listed for final hearing. Till this date no application was filed by the appellant
to the effect that the appellant is withdrawing the application dated 15/12/83.
Since no application for compromise was filed on 15/12/83 by respondent
No.8 Vajesingh, therefore, so far as it relates to the rights of Vajesingh
respondent No.8 is concerned, appeal was required to be heard finally,
therefore, the observation made in the order dated 19/01/84 to the effect that
‘compromise has not taken place’ relates to respondent No.8 Vajesingh. So
far as appellant is concerned, appellant did not dispute the compromise on
19/01/84, on the contrary conduct of the appellant reflects in the order dated
06/04/85 when the reply of the application filed by respondent Nos. 1 to 7
dated 16/03/84 by the appellant to implead the State as party was filed, in
which it was stated that respondent Nos. 1 to 7 are unnecessarily prolonging
the case. Appellant has objected the compromise dated 15/12/83 for the
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First time on 24/02/86. In view of this, this Court is of thc view that the
impugned order is not hit by principles of res judecata, as the application

dated 15/12/83 was not dismissed vide order dated 19/01784.

14. . So far as contention of the 4ppellant that Mr. Arvind Joshi, advocate

was having no authority to file the application as arguing counsel was M. -
N K. Gandhi, who was appearing in the case right from beginning is concerned,

is also not well founded, firstly because inspite of prepondering the case and - -

moving the application for compromise through some other advocate, the case
was not finally decided on that day and the case was adjourned for a day
when it was originally fixed. On that day also Mr. N.K. Gandhi. original
advocate remained present on behalf of appellant and thereafter continuously
appeared for the appellant. Since from the record it is evident that the sale

deed was executed by respondent No. 10 and Mother of appellant and -

respondent Nos. 7 to 10 Smt. Samandbai in her personal capacity and also
as guardian of appellant and respondent No.9. Respondent No.8 who was
admittedly major on the date of execution of sale deed, was not the party to
the sale deed. However, respondent No.8 also entered into compromise and
gave his statement in éupjmrt of compromise. Respondent No.9 who is

co-signatory to the application filed on 15/12/83 has lastly supported the
‘compromise as the impugned order has not been challenged by respondent

No.9. So far as appellant is concerned, in the application dated 15/12/83
it is mentioned that the sale deed took place for payment of debts and re-
spondent Nos. 1 to 7 are in possession and also appellant has got compensa-
tion. It is also stated in the application that respondent No.8 was separated

long before and he has alreadysold out the property which fell into his share.

15. So far as deceased Kanhaiyalal predecessor in title of respondent Nos.
1to71is concerned, it was alleged that deceased Kanhaiyalal has become
occupancy tenant and earlier also judgmerit has been passed against the
appellant. In support of this application statement of appellant Arjunsingh was

*also recorded on that very day, it which appellant has'stated before the Court
that he has entered into compromise with respondent Nos. 1 to 7 and the

compromise application is acceptable to the appellant. It was also stated that
respondent Nos. 1 to 7 are in possession. After three years of filing of this
apphcatlon as the application'was filed on 15/12/83 and the statement was

. recorded on that very day, for the first time on 24/02/86 appellant has disputed
the compromise. In the subsequent application filed by appcllant and respondent
Nos. 8 &9itis ev1dent that respondent No.9 who was co- s1gnatory ofthe

4
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application dated 15/12/ 83'@150 objected and challenged the validity, but sub-
sequently accepted the compromise again and also alleged that the applica-
tion dated 15/12/83 bears the thumb impression of the appellant and also
. admitted that appellant was present in Court and gave his statement. Re-

“ spondent No.9 also submitted that Mr. Arvind Joshi was the counsel engaged
by the appellant and respondent No.9 who filed the application.

16. .Order 23 Rule 3 ‘CPC deals with the compromise application.

Proviso has been inserted in Rule 3 Order 23 vide CPC Amendment Act
1976 w.e.f. 01/02/77 which reads as under:- '

"Provided that where it is alleged by one party cmd
denied by the other that an adjustment or satisfaction
has been arrived at, the Court shall decide the question;
but no adjournment shall be granted for the purpose of
deciding the question, unless the Court, for reasons to be
recorded, think fit to grant such adjournment.”

17.  As per aforesaid proviso it is evident that in case it is alleged by one
party and denied by other party about compromise, the Court has to decide
the question, but for that no adjournment should be granted for the purpose
of deciding the question, unless the Court, for reasons to be. recorded thinks

fit to grant such adjournment.

18. From the record it is evident that compromise application was filed by
the appellant on 15/12/83, objection regarding validity of compromise was
filed on 19/03/86 and no evidence was adduced by the appellant inspite of
opportunity. Not only this inspite of objection raised by the appellant relating
to compromise after more than three years, it is no where stated by the
appellant that appellant did not appear on 15/12/83 before thelearned Court
and some body else was impersonated as appellant in the Court on that day.
As against this respondent No.9 who also objected the compromise, not only
took ‘U’ turn by admitting the compromise, but has gone one step ahead and
stated that appellant also moved the compromise application jointly gave his
statement in the Court, in the facts and circumstances of the case, this Court
is of the view that no illegality has been committed by the leamed Appellate
Court in passing the impugned order.

19. Apart from this on merits also the sale deed under challenge is dated
« 03/06/72 which has been executed by Smt. Samandbai, who is none else but
the mother of appellant in her personal capacity as well as in the capac1ty of

@
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natural guardian of appellant and respondent No.9. Validity of the ‘sale
deed was challenged by the appellant, respondent No.8 & 9. Respondent
- No.8 was having the strongest case who was not the party to the sale deed
and was major at the relevant time and also was havin g right in the suit property.
However respondent No.8 entered into compromise and settled the claim
with respondent Nos. 1 to 7. Similarly appellant and respondent No.9 both
moved the application for compromise and both of them subsequently moved-
the application before the learned Appellate Court alleging that no compromise
. application was filed by them. However, later on respondent No.9 has moved
“the application wherein he has admitted that the application for compromise
was filed by respondent No.9 alongwith appellant jointly. In the facts and
circumstances of the case, subsequent conduct of the appellant appears to be
_doubtful and speaks in volume against him. Thus, in the opinion of this Court,
the impugned order passed by the learned Appellate Court is in accordance
with law, inspite of protest of the appellant, who did not appear before the
Court inspite of opportunity. So far as substantial question of law No. 1 is
concerned, no answer is necessary as it was not argued before this Court.

-20. Inview of this, appeal filed by the appellant has no force, hence stands
dismissed. No order as to costs.
) Appeal dismissed.
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APPELLATE CIVIL
Before Mr. Justice U.C. Maheshwari

S.A.No0.945/2003 (Jabalpur) decided on 11 August, 2010

SHARDA PRASAD ) N Appel]ant
Vs. : :
STATE'OF M.P. --- Respondent

Krishi Prayojan Ke Liye Upayog Ki Ja Rahi Dakhal Raliit Bhoomi
" Par Bhoomiswami Adhikaron Ka Pradan Kiya Jana (Vishesh -
Upabandh) Adhinipam, M.P. (30 of 1984), Section 3, Specific Relief
Act, 1963, Section 38 - Declaration and perpetual injunction - Relief
when cannot be granted - Appellant alleging to have acquired
Bhoomiswami rights on the strength of possession for more than 100
years - State marking the land for a'plantation project - Appellant
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declared to be an encroacher and proceedings u/s 248 M.P. Land

Revenue Code initiated - Held - Appellant was not found in legal

possession of the land and whenever the possession of the party is not
lawful or legal, then the same could not be protected by issuing or
granting perpetual injunction in favour of such party and against the
true owner or the recorded Bhoomiswami of land. “ (Para7)

giﬁmwﬁ.f?rvwwﬁaﬂm?ﬁmﬁﬁqﬁrwviﬁw
st @1 werd fear wrr (faeiy 9yes) AR, W4, (1984 @1 30),
grr 3, Rfyfee ggaly afifgy, 1963, €%T 38 — HIYUT U9 ARG
@Ry — gAY B9 yar T8 far o wear — sdfareff 4 100 a6t @/
af%lﬁw@ﬁa}aawq\ﬁwwﬁa{mmﬁaﬁmﬁﬁmm
Pyl fear — T A ame aRateen @ fog qfy @ fwfea fear
— adtemeff @Y afuwe wfa fear T ofv WAL o woa wfgar @t
' ORT 248 @ aaia wrEaeat A @ a¥ - affefRa - andrerefi
mﬁa%%ﬁmﬁﬂi?fqmwmmmﬁ%ﬁqwmﬁnﬁﬁr{#
a7 dq 7 B 2, 9 O wwer @ ua ¥ R qf @ Twfie @l
mmﬁﬁwﬁﬁﬁwwmﬁwmawmmw
YR e [P W aEdr |

Cases referred : .
+ 8.A.No0.1330/06, 1986(1) MPWN 87, 1997 RN 195, AIR 1983 SC

742, 1986(1) MPWNH 116.
Gulzar Rcypoot for the appellant.
ORDER.

U.C. MaHESHWARI, J.:—The appellant/plaintiff has preferred this
appeal under section 100 of the CPC, being aggrieved by the judgment and
decree dated 2.8.03 passed by II nd Addl. District Judge, Gadarwara in

Civil Regular Appeal No.4-A/03, affirming the judgment and decree dated-

12.8.02 passed by Civil Judge Class-II, Gadarwara in Civil Ori ginal Suit
No.60-A/2002, dismissing his suit filed for declaration and perpetual injunction
with respect of the revenue land of village Ishwarpur bearing survey No.48/1
and 48/3 area 1.789 and 0.809 hectare respectively recorded in the name of
respondent state of Madhya Pradesh. : -

2. The facts giving rise to this appeal in short are that the appellant herein
filed the above mentioned suit for the above mentioned disputed land situated
" adjoining to his personal agricultural land bearing survey No.538 contending
that he bemg in possesswn of the same from the time of his forefathers since

.“!.
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last 80 years, has perfected his right of Bhumi Swami on it. As per further
pleading; he being the holder of small piece of his owns land less then 2.000
hectare comes under the category of “marginal farmer” defined under the
provision of Krishi Prayojan ke Liye Ki Ja Rahi Dakhal Rahit Bhumi Par
Bhumi Swami Adhikaron Ka Praday Kiya Jana “Vishesha Upbandh”
Adhiniyam, 1984 (in short the Act) by virtue of other provisions of such Act
has become the Bhumi Swami of the disputed land but the Patwari of the

- concerning area, namely, Laxmi Prasad, under some conspiracy with his
oppositers made a complaint to Tehsildar stating that on'the disputed land
under Gram Smridhi Yojna (Village Develoopment Scheme) different type of
plantation was carried out and in such premises the appellant's possession
was shown to be unauthorized possession while no such plantation was carried
out on such land. On such complaint of Patwari, the Revenue Case No.34-
A/68/99-2000 was registered against him and on consideration, vide order
dated 21.8.02 in such proceedings, by holding the possession of the appellant
as encroacher, the order to remove the possession was passed, on which, he
filed the appeal before Sub Divisional Officer, Gadarwara. The same is still

- pending. Itis also stated that respondent; being State, the Revenue Officials
and Police'Officers are working under its authority, hence, at any moment,
-with their assistance, he may be dispossessed from the above mentioned land.
The appellant, being in possession of the aforesaid land prior to 2.10.84 has
perfected the right of Bhumi Swami under the provision of Krishi Prayojan
ke Liye Ki Ja Rahi Dakhal Rahit Bhumi Par Bhumi Swami AdhikaronKa -
Praday Kiya Jana “Vishesha Upbandh” Adhiniyam, 1984 and also by -
adverse possession and, in'such premises, no right or title of the respondent
has been remained in existence. With these pleadings, the aforesaid suit for
declaration and perpetual injunction for protecting his possession, is filed.

3. Therespondent/State of Madhya Pradesh remained ex-parte in the trial
court. In such premises, no written statement was filed on its behalf, After
recording the ex-parte evidence of the appellant, on appreciation of the same,
his suit was dismissed by the trial court. On filing the appeal, against such
dismissal, on consideration, the same was also dismissed by the appellate
court, on which, the appellant has come forward to this court with this appeal.

4. Applicant's counsel after taking me throu gh the pleadings; evidence and -
the exhibited documents argued that in view of his un-rebutted evidence proving:
his title over the land, the courts below ought to have decreed his suit but the

same has been dismissed under the wrong premises. Inaddition, he said that,

.
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he being in possession and cultivation of the aforesaid land since last 100
years, has perfected his right as Bhumi Swami of it. In any case, he being
. marginal farmer, has perfected the right of Bhumi Swami under the provisions
of the above mentioned Act. In such premises by placing reliance on
unreported case of this court in the matter of Prafilad s/o Bihari Ahirwar
Vs. State of M. P decided vide dated 27.2.2008 in S.A.No.1330/06 prayed
for admission of this appeal on the proposed substantial questlons of law
mentioned in the appeal memo.

5. Having heard the counse], keeping in view his argument, [ have carefully
examined the record and also perused the impugned judgment. As per concurrent
findings of the courts below the appellant could not prove his case by producing
any admissible, reliable evidence and documents that he is in legal possession of
such land or perfected his right of Bhumi Swami by adverse possession or
otherwise on such land. On the contrary, the courts below, taking into
consideration, the order dated 21.8.02 passed in Revenue Case No.34-A/68/
09-2000 initiated against the applicant under section 248 of the M.P. Land
Revenue Code directing removal of his illegal possession as encroacher over
the disputed land concurrently held such illegal possession of the encroacher,
could not be protected declaring him to be the Bhumi swami of such land and
issuing perpetual injunction as prayed. Insuch premises, both the courts below
concurrently, on appreciation of evidence and the documents, had not found the
legal and lawful possession of the appellant over the land.

6. Itissettled proposition of the law that concurrent findings of the courts
below based on appreciation of the evidence on the question of adverse
possession, being findings of fact, could not be interfered undér section 100 of
the CPC at this stage of second appeal as laid down by this court in the matter
of Seeganram Vs. Magnia-1986 (1) MPWN-87 and Ram Singh Vs.
Kashiram-1997- Revenue Nimayal95. In view of such legal position, this appeal
. does not involve any substantial question of law on the issue of adverse possession
requiring any consideration under section 100 of the CPC at this stage.

7. Apart the above, in any case, the appellant was not found in legal
possession of the same and whenever the possession of the parties is not
Jawful or legal then the same could not be protected by issuing or granting
perpetual injunction in favour of such party and against the true owner or
recorded Bhumi Swami of land. My such view if fully fortified by the decision
of the Apex Court in the matter of Gangubai Babiya Choudhary and others

*

L5
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Vs. Sitaram Bgalchandra Sukhtankar and others-AIR 1983 SC-742 in
which some observations regarding this question has been made. Such principle
is further followed by this court in the matter of Kamal Singh Vs. Jairam
Singh-1986 MPWN(1)- 116. So in such premises also this appeal does not

* involve any substantial question of law.

8.  So farthe aforesaid case law in the matter of Prahlad (supra) cited
on behalf of the appellant is concerned, firstly, in view of the aforesaid
decision of the Apex Court and the earlier décision of this court, the same
is not helping to the appellant as the same was passed without taking into
consideration the aforesaid view of the Apex Court as well as the earlier of
this Court. Secondly, in the cited case, the concerning appellant was
extended liberty to approach the authority to get decided his right from the
competent authority under the provisions of above mentioned Act of 1984
and limited interest of such appellant was protected. While deciding such
case, the provision of section 41(h) of the Specific Relief Act was not
takei into consideration. According to such provision of the Specific Relief
Act whenever the alternative forum for efficacious relief is available then
the equitable relief of perpetual injunction could not be granted by the civil
court under the general law and, in such premises also such citation is not
helping to the appellant. At this stage, it is made clear that if the appellant
has perfected his right under the aforesaid Adhiniyam of 1984 even then
such right could not be conferred by the civil court under the general law.
The appellant has to file appropriate proceedings under the aforesaid
Adhiniyam and its Rules before the authority appointed for the same to
confer such right of Bhutni Swami on him. In such premises also this appeal
does not involve any substantial question of law.

9. -Inview of the aforesaid discussion, I have not found any substance or

circumstance giving rise to any substantial question of law requiring any
consideration under section 100 of the CPC at this stage, hence this appeal
deserves to be and is hereby dismissed at the motion hearing stage. There
shall beno order as to the cost. However, it is made clear that this order shall
not come in the way of the appellant in prosecuting the apphcatxon or
proceeding under the aforesaid Adhiniyam of 1984 and on filing such
proceedings by the appellant, the same may be considered by the authority
appointed under such Adhiniyam in accordance with the prescribed procedure

~ without influencing any observation made in this order or in the judgment and

decree passed by the courts below.
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10. The appeal is dismisscd at the stage of motion hearing with aforesaid
observation. -

-

Appeal dismissed.
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APPELLATE CIVIL
Before M. Justice U.C. Maheshwari

S.A. No.766/2005 (Jabalpur) decided on 30 Septernber 2010

DENA BANK : ... Appellant-
Vs. | ‘
MUNICIPAL CORPORATION, BURHANPUR ... Respondent

A.  Transfer of Property Act (4 of 1882), Section 106, Civil
Procedure Code, 1908, Order 29 Rule 1 - Notice of termination of
tenancy - Corporate Body - Notice of suit to the Head Office is sufficient
compliance of provision - Issuance of notice to Branch of appellant
was not necessary. T : (Para 8) -

- @ WERT IR AT (1882 @71 4), T 106, ffde AfmAT
gfEar,- 1908, FRT 20 frgw 1 — fode @ wdqum @ ITT -
frifig frerg — ya9 SEfag @ 9] W gIET SYE @ Tdia A
- arframeff @ Tt @ @ v 9N R ST smawge e |

B.  Transfer of Property Act (4 of 1882), Section 106 -
Termination of lease - Waiver - Appellant deposited some of the money
at the rate of existing rent in the account of respondent which was with
the branch office of appellant - Held - It could not be deemed to be
waiver of such right - Appellant after termination of tenancy became
statutory tenant and therefore, deposit of rent in the account of
. respondent could not be deemed to have created either anew tenancy
or the respondent has waived its right of eviction. (Para 9).
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C.  Transfer of Property Act (4 of 1882), Section 106 -
" Termination of lease - 1f the suit is filed under the provisions of Transfer
of Property Act, then after serving the quit notice on the tenant, the
landlord is entitled to get the decree of eviction only on proving the
service of such notice. : . (Parall)

. GERT JNer g (1882 ®T 4), €NT 106 — UE &7
yefaarT — ofy Ry mRor AfRf @ et @ oo are eifEd
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Cases referred :
1996(1) MPLJ 97, AIR 1999 SC 2213.

R.N. Roy, for the appellant.
Rakesh Jain, for the respondent.

ORDER

U. C. MAHESHWARTI, J.:~This appeal is directed under Section 100 of
the CPC on behalfof the appellant/defendant, being aggrieved by the judgment
and decree dated.18.3.2005 passed by the Additional Judge Burhanpur to
the Court of District Judge, Burhanpur-Khandwa, in regular ¢ivil appeal No.4-
A/04 upholding the judgment and decree dated 24.11.04 passed by the Ist .
Civil Judge Class-I, Burhanpur in Civil Original suit No. 14-A/2001, dismissing
the suit of the respondent against the appellant for eviction under the provision
of section 106 and the relevant provisions of the Transfer of Property Act as
by virtue of section 3 of the M.P. Accommodation Control Act, 1961 (for
short “the Act') the respondent/landlord, being Municipal Corporation, the
provisions of such Act is not apphcable with respect of its property.

2. The facts giving rise to this appeal in short are that on behalf of the
respondent herein, the above-mentioned suit for eviction was filed against the
' appellant contending that the appellant institution, being monthly tenant of the
respondent since the year 1971, is in occupation of the disputed premisés
described in the plaint and also shown in the Schedule-A annexed with the
plaint situated at some square of Ward No.7 of Burhanpur for non-residential
purpose. The tenancy being monthly, begins from the first day of every month.
As per the agreement of the parties, which had taken-place fromtime to time

on every interval of five years, the existing rent was to be erhanced. Pursuant - -,

to it, on making repeated request on behalf of the respondent, instead to
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consider such request, the unnecessary disputes were raised by the appellant
and as per terms, the rent was not enhanced. In such premises, the appellant
remained adamant to pay the rent of Rs.850/- per month and the same was
stated in the reply of the letters issued to the respondent to it. As per further
averments of it, the rent was also not paid regularly. As per further submission,
the respondent/Municipal Corporation is under need of the aforesaid disputed
accommodation to implement its activities. As per decision of the sub-
committee of the respondent/Corporation, by giving a quit notice dated
10.7.2000, the aforesaid tenancy of the appellant in the disputed premises
was terminated on expiry of the tenancy month vide dated 31.7.2000. In
alternate, the tenancy was also terminated by giving an option to the appellant
that if it deems the tenancy month of some different date then on receiving
such notice, after 15 days, on expiry of the tenancy month accordingly, the
tenancy stands terminated and the appellant was intimated to vacate the
premises and hand-over the possession of the same to the-respondent. Inspite
- service of such notice on 11.7.2000 on the appellant through its Head Office,
the same was not complied with and the vacant possession of the
accommodation was also not given to the respondent. With these pleadings,
the above-mentioned suit for eviction of the appellant as well as for mesne
profit @ of Rs.4000/- per month, is filed.

3. Inthewritten statement of the appellant, by admitting the alleged monthly
tenancy in the disputed premises since the year 1971, it is stated that the
respondent being local authority covered under section 3(c) of the M.P.
Accommodation Control Act, 1961, the provisions of such Act are not
applicable in the present matter. It is further stated that initially the appellant
was inducted as tenant at the rate of Rs.355/- per month. But time to time, on
enhancing, the same had come upto Rs.850/- per month. The same is being
paid by the appellant to the respondent. During subsisting the tenancy, it was
settled between the parties that on every interval of five years, the existing
monthly rent would be enhanced but no any terms in this regard was settled
on which such enhancement was to be carried-out. The respondent has also
not pleaded any such terms in the plaint. The appellant never created any
obstruction in enhancing the sum of the monthly rent. It has also not committed
any default in depositing the same.. In continuation it is stated that under”
consultation of the higher officials of the appellant its local official had
enhanced the monthly rent from time to time and the appellant/Institution is
also ready and willing to enhance the existing rent even today. The rent was
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also paid by depoéiting the same in the account of the respondent held with
. the appellant as Saving Account No.1272 and Current Account No. M-33.
and also the loan account. On depositing such sum, the same was withdrawn
or received by the officials of the réspondent. The appellant, being
Corporation/Institution, its local official of the Branch did not have any authority
“to enhance the rent unless sanction or permission is given by the higher
authorities. The alleged requirement of the disputed premises to the respondent
is also denied. The alleged quit notice was riot given to the local branch of the
. appellant and the service of the same on the Head Office, could not be termed
to be the valid service on the appellant as the branch is functioning at Burhanpur.
The service of the notice by the Head Office is admitted by the appellant but
as per further averments by such notice, the alleged tenancy could not be
deemed to be terminated. It is also stated that some stitings for compromise
had also taken-place between the officials of the parties and, in such premises
the appellant is ready and willing to resolve their dispute by compromise.
Some averments regarding some new agreement is also stated. In view of
such facts of compromise and in the lack of proper cause of action, the instant
suit is not tenable. It is also stated that after giving the quit notice, the
respondent's officials, have accepted the offer regarding enhancement of the
rent and pursuant to that on depositing the amount of rent in their account, by
receiving the same, the respondent has waived their notice of termination of
such tenancy and, in such premises, the suit of the respondent, could not be
decreed for the prayer as made in it. The objection with respect of improper
. valuation and the deficit court fees are also taken. With these averments, the -
prayer for dismissal of the suit is made. -

4. Inview of the aforesaid pleadings of the parties, after framing as many

as nineissues and recording the evidence, on appreciation of the same, by
holding the relationship of the parties as landlord and tenant and theprovision

* of M.P. Accommodation Control Act, is not applicable to the respondent/
institution and the quit notice terminating the tenancy was duly served on the

“appellant through its Head Office, the suit of the respondent was decreed by
the trial court for eviction as well as for the mesne profit of Rs.23 00/- per
month from 1.8.2000.

5. Onchallenging such decree by the appellant before the subordinate -
appellate court, on consideration, by affirming the judgment and decree of the
trial court, the same was dismissed, on which, the appellant has come forward

. to this court with this appeal. '
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6.  Shri R.N.Roy, learned appearing counsel of the appellant after taking me
through the pleadings of the parties, available evidence and the exhibited
documents said that the alleged quit notice Ex.P/2 for termination of the tenancy
was not duly served on the appellant through its Branch Manager of Burhanpur.
The éervicg: of such notice on the Head Office only, could not be deemed to be
the proper service of notice. He also argued that such quit notice was not given
in accordance with the provision of section 106 of the Transfer of Property Act.
By referring such provision, he said that there is no such provision for terminating
_'the tenancy by giving any alternate option to the tenant and as the notice was
given with alternate option, hence, it being contrary to such provision, the same
could not be deemed effective for passing the impugned decree against the
appellant. He also argued that in the lack of proper evidence regarding nature

" ofthelease, it could not be assumed that the alleged lease was determinable

only by giving a notice of 15 days period. He also argued that after determination
of the lease by the aforesaid notice, on depositing the rent by the appellant in the
account of the respondent, the same was accepted by the authorities of the
respondent, hence such circumstance is sufficient to draw an inference that the
respondent has waived its right to prosecute the suit on the foundation of the
aforesaid notice terminating the alleged tenancy. In support of his argument, he
also referred section 112,111(g),(h), 113 and 116 of the Transfer of Property
Act. In continuation he said that the factum of compromise between the parties
was not taken into consideration with proper approach by the courts below
while'passing the impugned decree for eviction and, prayed for admission of
this appeal on the proposed substantial questions of law mentioned in para-11

_of'the appeal memo. Although, before winding-up the arguments, appellant's
counsel stated to submit some citations but the same were not supplied
subsequent to his arguments till 23.9.2010.

7. Having heard the counsel, keeping in view the arguments advanced,
after perusing the record of the courts below along with the impugned
judgments, I am of the considered view that the courts below have not
" committed any error in decreeing the suit of the respondent agamst the
appellant for eviction as well as for mesne profit. .

8.  So farthe argumients of the. appellant's counsel regard service of notice
on the appellant is concerried, as per the provision of Order 29 rule 1 of the
CPC, if the matter is relating to the Corporate body the notice of the suit to
the Head Office is a sufficient compliance of the provision. In such premises,

"no separate notice to Branch of the appellant is required and according to my
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opinion, such analogy could be adopted even for issuing the quit notice of
tertiination of tenancy and, in such premises, the quit notice Ex.P/2 was duly
served on the Head Office of the appéllant. So, the branch of the appellant at
Burhanpur or its official did not have any authority to say that the notice was
not duly served onit. Even otherwise, it appears from the record that before
inducting the appellant in the disputed premises, the respondent/institution with
the Head Office of the appellant, entered into an agreement to create the
alleged tenancy and, in such premises, if the notice of termination of tenancy
Ex.P/2 was given to the Head Office then, in the lack of any notice to the
branch office, it could not be said that the notice was not properly served. In
such premises, the approach of the courts below in this regard does not
appear to be contrary to the record or the existing legal position..

9. In‘the course of entire argument, I am not apprised by the appellant's
counsel with any document or situation showing that after receivirg the notice
of termination of tenancy Ex.P/2 by the Head Office of the appellant, at any
point of time, some agreement or compromise has been finalized between the
parties and pursuant to that any enhanced rent was accepted by the respondent
or its officials. So, in the lack of it, it could not be deemed that the respondent
-has waived his right to evict the appellant from the premises under the provision
of section 112,113 read with section 111 (g), (h) of the Transfer of Property
Act. Mere on account of depositing some of the money at the rate of existing
rent on the date of termination of tenancy in the account of the respondent
which was with the branch office of the appellant, it could not be deemed to
be waiver of such right. In any case, the ‘appellant, after terminating its tenancy
became the statutory tenant under the law and, being statutory tenant, if any,
sum of the rent was paid by the appellant or deposited by it in the account of °
the respondent then it could not be deemed that the same has created either a
new tenancy between the parties or the respondent has waived its ri ight of
eviction. On arising the occasion, such question was answered by the Division
Bench of this Court in the matter of Nagar Palika Nigam, Gwalior Vs.
Rajeshwar Dayal-1996(Vol. XLI) MPLJ-97 in which it was held as under :-

20. In view of the conclusion arrived at the
question of waiver of notice or its issuance bya
person, who was not competent to issue the same
becomes meaningless. It may, however, be observed
that the question of waiver of notice would arrive only
when there is express acceptance of rent by the

A
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landlord, ie the Nigam/appellant. Deposit of some
amount with an employee of the Nigam, which is
later on credited in the Municipal fund, would be of
no consequence. The concept of acceptance of
rent and waiver was considered in case of Kai
Khushroo Vs. B. Jerbai-AIR 1949 FC 124. It
was held thus :-

"On the determination of a lease, it is the duty of the lessee
to deliver up possession of the demised premises to the lessor.
Ifthe lessee or a sub lessee under him continues in possession
even after the determination of the lease, the landlord obviously
has the right to eject him forthwith, but if he does not, and
there is neither assent or dissent on his part of the continuance
of occupation of such persons, the latter becomes in the
language of English law a tenant at sufferance who had no
lawful title to the land but holds it merely through the laches of
the landlord. If now the landlord accepts rent from such person
or otherwise expresses assent to the continuance of his
possession & new tenancy comes into existence as is
contemplated by section 116, Transfer of Property Act, and
unless there is an agreement to the contrary, such tenancy would
be regarded as one from year to year or from month to month
in accordance with the provisions of section 106 of the Act"

In cases of tenancies relating to dwelling house to which the Rent
Restriction Act apply, it was observed by their Lordships of the
Federal Court thus :-

", ...in cases of tenancies relating to dwelling house to which

the Rent Restriction Acts apply, the tenant may enjoy the
statutory immunity from eviction even after the lease has
expired. The landlord cannot eject him except on specific
grounds mentioned in the Acts themselves. In such
circumstances, acceptance of rent by the landlord from a
statutory tenant whose lease has already expired could not be

. regarded as evidence of a new agreement of tenancy and it

would not be open to such a tenant to urge by way.of defence
in a suit for ejectment brought against him under the provisions

of Rent Restriction Act that by acceptance ofarent a fresh”

P,

1
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tenancy was created which had to be determined by a fresh
noticeto gﬁuit." .
The aforcéald decision was followed by the Apex Court in
Ganga Dutt Murarka Vs. Kartick Chandra Das and others-
AIR 1961 SC 1087 and it was held thus :-

"The High Court was in our judgment right in holding that
- by merely accepting rent from the appellant and by failing to
take action against him, the appellant did not acquire the rights
of a tenant holding over. It is true that in the notice dated
October,10, 1950, the appellant is described as a ‘monthly
tenant’ but that is ot indicative of conduct justifying an
inference that a fresh contractual tenancy had come into
existence. Within the meaning of West Bengal Premises Rent
Control Act,1950, the appellant was a "tenant' and by callinig
the apellant a tenant the respondent did not evince an intention
to treat him as a contractual tenant. The use of the adjective -
‘monthly' also was not indicative of contractual relation. The
tenancy of the appellant was detefmined by efflux of time
subsequent occupation by him was-not in pursuance of any
contract express.or implied, but was by virtue of the protection
given by the successive statutes. This occupation did not confer
any right upon the appellant and was not required to be
determined by a notice prescribed by section 106 of the
Transfer of Property Act."

10. Inview ofthe aforesaid settled principle of law, on examining the case
athand, the case cited is directly applicable in the present circumstances and, .
in such premises, this appeal is not involving any question of law rather than
substantial question of law on the above-mentioned subject requiring any
consideration under section 100 of the CPC at this stage.

11. TItissettled proposition of the law that in the matter of eviction if the suit
is filed under the provision of Transfer of Property Act, after serving the quit
notice on the tenant under section 106 of the Transfer of Property Act then
only on proving the service of such poticé on the tenant like appellant, the
*landlord like the respondent is entitled to get the decree of eviction and irrthe
~ aforesaid circumstances it has been proved and established tenancy of the
appellant was terminated by the respondent by serving the notice dated
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10.7.2000 Ex.P/2 under section 106 of the Transfer of Property Act on the
Head Office of the appellant, therefore, I have not found any cm:umstancc
: glvmg rise to any substantial question of law on this subject.

12.  Even otherwise, as per the concurrent findings of the courts below, the
quit notice for termination of the tenancy has been served on the appellant
under the existing legal position'and such findings being based not only on the
documents Ex.P/2 and P/3 but also on appreciation of the evidence, is a finding
of fact and such finding of fact howsoever, the same is erroneous, could not
be interfered at this stage under section 100 of the CPC as laid down by the
Apex Court in the matter of Kondiba Dagadu Kadam Vs. Savitri Bai Sopan
Gurjar-AIR 1999 SC 2213 .

13. Inview of the aforesaid, it is apparent that the courts below have passed
the impugned decree after taking into consideration the above-mentioned
circumstances and, in such a situation, I have not found any substance or the
circumstance in the appeal giving rise to any question of law rather than
substantial question of law requiring any consideration under section 100 of
the CPC at this stage, resultantly, it being devoid of any such question,
-deserves to be and is hereby dismissed at the stage of motion hearing.

14. Inview of such dismissal, the interim order dated 29.4.05 has also come
to end and IA No.3015/05, 1A N0.4776/05 appellant's application for grant
of stay and A No.3781/2010 respondent's application for vacating the stay,
do not require any further consideration, hence the same are also dismissed.
There shall be no order as to the cost.

Appeal dismissed.
LL.R. [2011] M. P., 474
APPELLATE CIVIL
Before Mr. Justice Abhay M. Naik

- M. A No.273/2001 (Gwalior) decided on 12 October, 2010 -

ORIENTAL INSURANCE COMPANY LTD. - ... Appellant
Vs. .
HARI SHANKAR & ors. o ... Respondents

A.  Motor Vehicles Act (59 of 1988), Section 166 - Legal
Representatives - Claim petition filed on the basis of relationship with
deceased by adoption - Held - In case of dispute about adoption, same

-t
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-is to be proved in due manner taking into consideration the provisions
of Hindu Adoptions and Maintenance Act, 1956. (Paras 8§ to 10)
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B.  Motor Vehicles Act (59 of 1988), Section 166 - Legal
Representative - Nephew - Nephew in the capacity of legal representative
may maintain an application for compensation. (Paras 11 to 13)
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Cases referred :
- 2007 ACJ 1033, 1987|ACJ 561, 1977 ACJ 253. -

Anand Bhardwayj, for the Oriental Insurance Company Ltd.
M.P. Agarwal, for the respondent Nos.1 & 2.

JUDGMENT

ABHAY M. NAIK, J. :~This order disposes of Misc. Appeal No.273/
2001 and Misc.Appeal No.288/2001.

2. Briefly stated relevant facts are that deceased Satyanarayan Sharma was
employee of M.P.Electricity Board on the Post of Helper. He was goingona
Jjobon 10.9.1988 in a jeep bearing registration No. CPH-228 belonging to
M.P.Electricity Board, it was hit by truck No: MBW-9903, which was being
driven by responident No.3 in a rash and negligent manner. Satyanarayan
Sharma suffered serious injuries and died as a result of same on 11.9.1988.
Parents of Satyanarayan Sharma and Santosh Kumar Sharma, all eged adopted
son of the deceased Satyanarayan Sharma submitted a claim petition under
Section 110-A of Motor Vehicles Act, 1939 claiming compensation to the
tune of Rs.6,42,356/-. The offending truck was insured with the Oriental
Insurance Company, which submitted the written statement refutin gthe claim
of compensation. This apart, it was stated that Santosh Kumar Sharma is not
adopted son of the deceased. '

2. Claim case was registered at No. 5/1989. During its pendency parents
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of the deceased Satyanarayan Sharma died and claimant/appellant No.l

was substituted in their place. Similarly Santosh Kumar Sharma, the claimant/
appellant No.2 was shown by way of amendment as the son of Late
Satyanarayan Sharma. However, it is pertinent to note that paragraph 6 of
the claim petition it has been pleaded right from beginning that ciaimant/
appellant No.2 is son of real brother of the deceased Satyanarayan Sharma.
It was further pleaded that Satyanarayan Sharma was unmarried and had
- taken in adoption the claimant No.2. The deceased had also declared the
claimant No.2 as nominee in M.P.Electricity Board.

3. The Claims Tribunal vide impugned award dated 25.1.2001 held that
the claimants/appellants are entitled-to a sum of Rs.1,05,920/- as
compensation. However, a sum of Rs.76,968/-received from the
Commissioner under the Workmen Compensation Act is found liable to be
deducted. Accordingly, a sum of Rs.28,952/-has been awarded by the Claims
Tribunal under the impugned award against the non-applicants in joint and
several manner. '

4. Aggrieved by the aforesaid, the Oriental Insurance Company preferred
Misc.Appeal N0.273/2001 on the ground that adoption having not been duly
proved the impugned award is not sustainable in law.

5. Theclaimants preferred Misc.Appeal No.288/2001 - for enhancement
of the amount of compensation.

6. Heard Ieamed counsel at length.

7. It may be seen that claimant No.l namely Hari Shankar Sharmals son

of deceased Satyanarayan Sharma whereas claimant No.2 namely Santosh -

Kumar Sharma is stated to be adopted son of deceased Satyanarayan. As
regards relationship of claimant No.l, there is no dispute. However, alleged
_ adoption claimed by Santosh Kumar Sharma (claimant No.2) was denied in

specific in the written statement by the Insurance Company. This being so, it .

was obligatory on the part of claimant No.2 to prove the alleged adoption.
8. Dateofbirthof deceased Satyanarayan Sharma is 14.2.1954. Thus, the

alleged adoption by him, if at all, could have taken place after enforcement of

~ the Hindu Adoptions and Maintenance Act, 1956. Section 5 of the said Act

. lays down that no adoption shall be made after the commencement of the said
Act by or to aHindu except in accordance with the provisions contained in
Chapter II of the said Act, and any adoption made in contravention of the

"

-
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said provisions shall be void. Requisites of a'valid adoption'are described in
Section 6. Clause (vi) of Section 11 lays down thatin every adoption the
child to be adopted must be actually given and taken in adoption by the-
parents or guardian concerned or under their authority with intent to transfer
the child from the famﬂy of its birth.

9. Claimant N0.2 is son of Hari ‘Shankar Sharma, who has not been
examined to prove that claimant No.2 was actually given in adoption.
Ramcharan, father of the deceased, has -admitted in paragraph 3 of his
‘statement that no giving and taking for adoption was performed. There is nd
other evidence on record to establish that Santosh Kumar was actually given
and taken in adoption. This apart, it may be seen that Santosh Kumar has
been described in the Nomination Form (Ex.P/2) as nephew of the
deceased Satyanarayan. ‘

10. High Court of Himachal Pradesh in the case of Oriental Insurance Co.
Lid. vs. Lalita Sharma and others (2007 ACJ 1033) has held that even in
claim petition under Section 166 of Motor Vehicles Act, 1988 adoption if
- disputed is to be proved in due manner. It is true that the sole witness produced
by the Insurance Company did not make any version against the alleged
adoption, however, it is for the claimants themselves to prove their
entitlement. In the facts and circumstances, it is held that claimant No.2 has
failed to prove the alleged adoption of him by the deceased Satyanarayan.

. 11. Learned Claims Tribunal has found in paragraph 50 that parents and
claimant No.2 were dependent on the income of the deceased. Parents have
already died during pendency of the claim petition. Thus, the claimant No.2
alone is left as a claimant. Section 166 of the Motor Vehicles Act, 1988 enables
alegal representative to claim compensation arising out of accident by a motor
vehicle. The term “legal representative” is not defined under the said Act. It is
defined in Section 2(11) of the Code of Civil-Protedure who need not
be necessarily a legal heir. This being so, the claimant No.2 is not disentitled
to seek amount of compensation.

12, I'may aiso successfully refer for this purpose to paragrhph 14 of the
Apex Court’s decision in the case of Gujarat State Road Transport Corpn.,
Ahmedabad vs. Ramanbhai Prabhatbhai and another (1987 ACJ 561)

whlch is as follows:-

"14. Before concludmg we may add that although the
 Act was extensively modified after the receipt of the
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report of the Law Commission, Parliament did not choose
- to amend section 110-A of the Act by defining the expression
. 'legal representative’ in relation to claims under Chapter
“VIII of the Act as the ‘spouse, parent and children of the
deceased’ as recommended by the Law Commission. The -
~  Law Commission had observed in its 85th Report that it
would bé appropriate to assign to the expression 'legal
representative’ the same meaning as had been given to the
expression ‘representative’ for the purposes of the Fatal
Accidents Act, 1855 and that would effectively carry out
the purpose of social justice underlymg Chapter VIII of the
Act, to which the Fatal Accidents Act, 1855 was the nearest
approximation. This recommendation was made after
referring to the divergent views expressed by the various
High Courts on the meaning of the expression 'legal -
_ representative’ in section 110-A of the Act. The fact that
-Parliament declined to take any action on the
recommendation of the Law Commission of India suggests
that Parliament intended that the expression 'legal -
representative’ in section 110-A of the Act should be given -
a wider meaning and it should not be confined to the spouse,
. parent and children of the deceased.”

13. Nephew may be a legal representative for the purpose of claim petition
as held by Division Bench’s decision of High Court of Gujarat in the case of
Megjibhai Khimji Vira and.anothervs. Chaturbhai Tayabhaz and others
(1977 ACJ 253).

14. In view ofthe aforesaid discussilon,' the claimant No.2, namely,
Santosh Kumar Sharma is found entitled to amount of compensation even in
the absence of proof of adoption. Misc.Appeal No.273/2001 accordingly
stands dismissed though for different reasons mentioned hereinabove.

15. Coming to Misc.Appeal No.288/2001, it has been contended on behalf -

of the claimants/appellants that the amourt of compensation has been
awarded on lower side since it was arrived at without taking into considera-

tion the future prospects of the deceased Satyanarayan: secondly, multiplier.

of 17 ought have been applied in place of multiplier of 10 looking to the
deceased’s age of 34 years and 6 months at the time of accident.

v
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16. Asregards alleged future prospects, neither the claimants have made any
specific pleading in the claim application nor have placed any material on record
in respect of future prospects of difinite nature. The deceased wis Helperin
the service of MLP. Electricity Board. Channel of promotion based on seniority
was not proved at all. Similarly, prospects of annual increment etc. have also
not been established by placing onrecord the relevant material. This being so,
the Claims Tribunal is not found to have committed any mistake in not taking
into consideration the alleged future prospects for which no foundation has
been laid before it. As regards multiplier, it may be seen that multiplier of 17
would have been applicable had there been proof about adoption. Since the
adoption of claimant No.2 is not found proved, the Claims Tribunal has not
committed any error in applying multiplier of 10. Accordingly, Misc.Appeal
No0.288/2001 is found meritless and the same is hereby dismissed.

17. At this stage, Shri Anand Bharadwaj, learned counsel appearing for
the Insurance Company, submitted that a sum of Rs. 15,000/~ was deposited
as interim award by the Insurance Company with the Claims Tribunal, which
isalso liable to be adjusted. Learned counsel for the claimants fairly expressed N
no objection to it. This being so, it is directed that the Claims Tribunal would
ensure that the amount of Rs.15,000/-, which was deposited by the Insurance
Company, as interim compensation, would be adjusted at the time of execution
of the impugned award.

18. Both the appeals stand accordmgly disposed of in the aforesaid
manner with no order as to costs.
Appeal disposed of.
LL.R. [2011] M. P., 479
APPELLATE CIVIL
Before Mr. Justice G.S. Solanki

F.A. No0.243/1997 (Jabalpur) decided on 25 November, 2010

BASANT KUMAR ... Appellant
Vs. _ ) .
INDRA SEN (DECEASED) THROUGH HEIRS & ors. ... Respondents

A.  Hindu Women's Right to Property Act (18 of 1937), Section
559(1) - Maintenance to widow - Husband died in 1922 - Benefit under
the Act was not available to wife - However, she had a right of
maintenance out of property of her late husband. =~ (Para 15)
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B. Hindu Succession Act (30 of 1956), Sectwn 14 - Pmperty
offemale Hindu - A Hindu widow has a pre- -existing right of
mainténance in property left by her husband and amy instrument

executed afterward in her favour in which her right shown as limited -
~ - right, would be in recognizance of her pre—ex1stmg right, and not as a

‘new rlght created for first time. : - (Para 19)
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C « Hindu Succession Act (30 of 195 6), Section 14 - Condmons
required - For applicability of Section 14 two conditions must exit (i)
Concerning female Hindu must be in possession of property (ii) Such
property must be possessed by her:as a limited owner. (Para 20)
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D. Hindu Succession Act (30 of 1956), Section 14 - Pos.s;esswn
- Possession of a share of husband in joint family property in lieu of
maintenance is sufﬁcnent to apply the provision of sub-clause (1) of
Section 14, - . . (Para 20)

. . ﬁqaﬁmmﬁw(mss aaTao) §IRT 14 — Feall —
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E. - Land Revenue Code, M.P: (20 of 1959), Sectmn 11;4 -
- Revenue.entry - No right, title or interest can be created by orders of
Revenue Coﬁrt regarding mutation, (Para 29)

%
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g, qmwﬁm 4: 4 (1959 #T 20), mw114—wawnﬁfk
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Cases referred :
AIR 1970 SC 1643 AIR 1977 SC 1944.

Divesh Jain, for the pIam_tlff/appeIIant. B
_ Arun Kumar Chotibey, for the defendarit/respondent No.2.
- Other defendants/respondents were sérved but not present.

, JUDGMENT
" G.S. SoLankl, J. :—Being aggrleved by the Judgment and decree dated

. 5th April 1997 passed by Second Additional Judge to the Court of District

Judge, Hoshangabad in Civil Suit No.-9-A/1982, plaintiff/appellant has
preferre_d this appeal under Section 96 of the Code of Civil Procedure. '

2. Itisundisputed that Respondents No. 1 and 7 were died during the trial

before lower Court. Their respective legal representatives were brought on
record. It is also undisputed that Respondents No. 4, 5 and 6 remained absent
after filing their. written-statements, therefore, trial Court had pro ceeded exparte:

"against them. Respondent No.8, State of Madhya Pradesh was formal party -
-remained absent, trial Court had also proceeded exparte against it: It is also’
e -undisputed that genealo gy of Moolchand, husband of Baljanu Bai (predecessor
- intitle of plamtlff/appellant) is as follows:-

Mannulal (dled on 1910) o
I S .

.. Moolchand B - Balmukund
(diedon 1922) - R (died on 1968)

. ;
- PR .

" ‘BafjantiBai . s .- Indrasen

. Chandrasen- -~ ~ - .
" Lalji Prasad
~ Keshribai
BhagWatlbal

' It is also undlsputed that Balmukund had executed a Glft deed Ex.D/1

in favour of Bal_]antlbal in the year of 1960

r -
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3. Plaintiff/appellant Basant Kumar has filed a suit against defendant/
respondent for declaration and permanent injunction of disputed land as
‘mentioned in plaint of para No.1. According to him, Baijantibai, widow of
‘Moolchand, executed a registered gift deed of disputed land on 3.11.1980
. (Ex.P/1). Since then‘plaintiff has possession over the disputed land. Disputed
land was mutated in the name of plaintiff. According to plaintiff/appellant,
defendant/respondent has no right, title or interest in the disputed land but on
2.7.1982 defendants/respondents No. 1 to 7 had interfered in the possession
of plaintiff/appeliant, therefore, he filed the suit before the trial Court.

4. Defendants/respondents No. 1 to 7 denied the fact regarding execution
of Gift deed in favour of plaintiff/appellant on 3.11.1980. According to them,
Moolchand, husband of Baijantibai, had died in the year 1922 and his right,
title or interest of the property devolve into defendant/respondent by way of
principle of reversion. At that time-Baijantibai had not acquired any right, title
_ or interest in the disputed Tand. They further pleaded that Balmukund, father
of respondent, executed gift deed in favour of Baijantibai Ex:D/1 on 26.7.1960
with a condition that Baijantibai has a limited right of maintenance in the disputed

land and she was restrained to alienate the disputed property, therefore,

_Baijantibai has no right to execute the Gift deed in favour of plaintiff/appellant.

5. Itisalso pleadedlt_hat on 3.11.1980, Baijantibai was aged of 86 years.
She was-unable to understand the recital of document and Munshilal, father of

" appellarnt, taken her in active confidence and Gift deed dated 3.11.1980 got

executed by playing fraud on her. In these circumstances, Gift deed Ex.P/1 is
- void and effective-less, thereby no title, interest has passed, in favour of plaintift/
appellant: On the basis of-aforesaid pleadmgs respondent prays for dismissal
of suit.

‘ -~

6.  Onappraisal of evidence on record, trial Court dismissed the suit of

plaintiff/appellant. Being aggrieved, this appeal has been filed by the plamtlff/ _

appellant under Section 96 of Code of Civil Procedure

7.  Learned counsel forthcplamtlfﬂappellant submitted thﬂttrlal Court -

committed error in not appreciating the evidence on record, in its proper
perspective. He further eontended that trial Court committed errorin holding
that Baijantibai had no right, title or interest in the disputed land. He further
contended that the case of Baijantibai will govern by Section 14(1) and
explanation and not by Section 14(2) of Hindu Succession Act (hereinafter
referred to 'The Act'). After coming into the force of Hindu Succession Act,

’
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1956 she acquired an absolute right in the disputed property and that

- absolute right cannot be limited by any deed.

‘8. Onthe contrary, learned counsel for the respondent No.2 submitted '

that trial Court was right in holding that after the death of Moolchand, the
entire property including disputed land was devolved by the principle of

-reversions and after the death of Balmukund in 1968, defendants/respondents

become title holder. Baijantibai had only limited right for maintenance in the
disputed land through gift deed Ex.D/1. In this way, he justified and supported
the impugned judgment and decree and prays for dismissal of the appeal.

9. I have heard the learned counsel for the parties and perused the
impugned judgment and the evidence and other material on recorded.

10. The main controversy between the parties hinges on the facts that
Baijantibai had acquired absolute right in the disputed property or she had
only limited right of maintenance. In other words case of Baijantibai is governed
by Section 14(1) and explanation thereof or by Scction 14(2) of the Hindu
Succession Act, 1956 ?

11.  Itis undisputed that Moolchand, husband of Baijantibai, was died in
the year 1922 before coming into force of Hindu Womens' Right to Property
Act, 1937, On this fact defendant Chandra Sen (DW2) deposed that after
the death of Moolchand, his father Balmukund was in possession of the whole
ancestral property. He further deposed that Baijantibai had no right, interest
or title in the property. She had only right to maintenance which was executed
through Ex.D/1, executed by Balmukund. :

12. Ramesh Chandra Sharma (DW-1) proved the registration of Ex.D/ 1.

13. Onthestrength of aforementioned evidence, learned counsel for the
respondents contended that Moolchand, husband of Baijantibai , was died
before the enactment of Womens' Right to Property Act, 1937 and Baijantibai
got nothing because Womens' Right to Property Act, 1937 applies only to
separate property left by a Hindu Male. It does not apply to co-parcenery
property. He places reliance on (Shyamlal Vs Amar Nath) AIR 1970 SC
1643. .

14. On the other hand. learned counsel for the appellant submitted that
Baijantibai had pre-existing right of maintenance in the property of her husband
and afterward same was recognized by his brother-in-law Balmukund by
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executed Ex.D/1 Gift Deed in her favour. Therefore, she became absolute

- owner of the disputed property. He further contended that this absolute rght

- cannot be restricted by any deed. He relied on (Vaddeboyina Tulasamma &
ors. Vs. Vaddeboyina Sesha Reddi) AIR 1977 SC 1944,

15. Itistrue that Moolchand had died on 1922 thus, succession opened in
1922 and the benefit of Hindu Womens' Right to Property Act, 1937 was not
available to Smt. Baijantibai but even then Baijantibai being a widow of late
Moolchand, who had share in co-parcenery immovable property clearly had
a right of maintenance out of the property of her late husband. Please see
Section 559 (1) of Principles of Hindu Law by Mulla which read as follows :-

(1) A widow, who does not succeed to the estate of her
husband as his heir, is entitled to maintenance -

(1} outofher husband's separate property,

(i) outof property in which he was a co-parcener at the time
ofhis death. '

"Under old Hindu Law the widow had at least a right to maintenance
out of her husband's estate whether such estate was in the hands of his male
issue or in the hands of his co-parceners. The co-parcener in possession of .
such estate was liable to maintain the widow “riot because he was under an
obligation to maintain her but because he has in his hands her husband's estate”.
Thus, obviously, even if Smt. Baijantibai did not succeed as a heir to her
husband, she had a right to maintenance out of the property of her husband
which was in the hands of Balmukund, father of the respondents, who afterward
had executed a Gift Deed Ex.D/1 in her favour.

16. Gift Deed Ex.D/1 is undisputed document. Learned counsel for the
respondent contended on the basis of note written in the document as to the
effect that Baijantibai has no right to sale, alienate, gift or mortgage the disputed
land. In this way, Baijantibai was granted a limited right by Ex.D/1.

17. Onthe contrary, learned counsel for the appellant contended that an
~ absoluteright was given by Ex.D/1. Hereferred the first part of the document -

in which it is written that Baijantibai got possession of the property as owner _
_ thereof.

18. Section 14 of the Hindu Succession Act, 1956 reads as follows:

“Property of a female Hindu to be her absolute property.-
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19.

(1) Any property possessed by a female Hmdu whether

acquired before or after the commencement of this Act, shall -

be held by her as full owner thereof and not asda limited owner.

" Explanation:-In this sub-section “property” includes both
movable and immovable property acquired by a female Hindu
by inheritance or device, or at a partition or in lieu of maintenance
or-arrears of maintenance, or by gift from any person, whether

a relative or not, before, at or after her marriage or by her own _

skill or exertion, or by purchase or.by prescription, or in any
other manner whatsoever, an also any such property held by her as
stridhana immediately before the commencement of this Act. |

‘ (2) Nothing contained in sub-sec.(1) shall apply to any property
acquired by way of gift or under a will or any other instrument

or under a decree or order of a civil Court or under an award
where the terms of the gift, will or other instrument or the decree,
order or award prescribe a restricted estate in such property.”

Analysis of this provisien would show that female Hindu
would become a full owner in case (1) she is in possession of
property (2) whether the same is acquired before or after the
commencement of the Act. The provision has a very wide scope.
Under Explanation “property” includes both movable and

" immovable property and modé of acquisition is also very widely
defined including (1) by inheritance, (2) by device, (3) ata

partition, (4) in licu of maintenance or arrears of maintenance, )
by gift by any person whether relative or not, before at or after
her marriage, (6) by her own skill or exertion, (7) by purchase,
(8) by prescription and (9) by any other manner whatsoever, and
also any such property held by her as 'stridhana’ immediately

- before the commencement of the Act. Obviously, sub-section (2)
is a proviso to.sub-section (1) and is dpplicable only when any .

property is acquired under some instrument like gift, Will or other
instrument or decree, order or award of the Court which prescribes
arestriction by its own terms. However, in cases where sucha

fermale has "any pre-existing right' to hold the property otherwise
than under suchan mstrument, Section 14(2)is not applicable:”

485

In Vaddeboyma Tulasamma's case (supra) Hon'ble Apex Court :
claborately discussed the applicability of sub-clauses (1) and (2) of Section . |
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14 of Hindu Succession Act that a Hindu widow has a pre-existing right of

maintenance as an heir of her husband in the property left by her husband and -

-.if any instrument executed afterward in her favour in which her right shown as
limited right. In that circumstances, the property given to her was in
recogmzatlon of her pre-existing right, and not as a new right created for first
time. Same position is in the case in hand. In this case Balmukund, father of

>respondent, executed gift deed Ex.D/1 and gave possession of the disputed
property, in lieu of her right of maintenance. In these circumstances, although

* "Ex.D/1 gave arestricted right-to Baijantibai in the property, but due to the

pre-existing right of maintenance in the property of her husband, this document

only récognizes her pre-existing right in the property: In other word no new
right, title.or interest was created by Ex.D/1. In these circumnstances sub-clause

(2) of Section 14 of Hindu Succession Act will not applicable in this case.

20. As far as possession of the Baijantibai is concerned, as discussed
hereinabove Baijantibai had pre-existing right in the co-parcenery property.
In these circumstances, she was in joint possession with her brother-in-law
Balmukund before executing of Ex.D/1'and after execution of Ex.D/1, she
acquired absolute possession on the disputed property. In these circumstances
possession of a share of her husband in the joint family property in lieu of
maintenance is sufficient to apply the provision of sub-Clause (1) of Section
- 14 of the Hindu Succession Act. For the applicability of the provisions, two
conditions must co-exist namely (1) the concern female Hindu must be in
possession of the property and (2) such property must be possessed by her
as a limited owner. In this case both the conditions are fulfilled, therefore,
Baijantibai became full owner of the property possessed by her at the time of
. commencemernt of Hindu Succession Act, 1956.

21. Inabove circumstances, the authority cited by learned counsel for the .

respondent (Shyamlal Vs Amar Nath) AIR 1970 SC 1643 is not applicable
to the present case because in this case Baijantibai had a pre-existing right of
maintenance in the co-parcenery property of her husband Moolchand and
ultimately this pre-existing right was recognized in sub-clause (1) of Section
14 of Hindu Succession Act, 1956.

22. Learned counsel for the appellant-contended that Baijantibai being a

absolute owner executed a gift deed Ex.P/1 dated 3.11.1980 in favour of

appellant Basant Kumar, therefore, Basant Kumar became the owner of
- disputed property

fay
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23. Learned counsel for the respondent contended that Baijantibai was an
old women. She was not in fit mental condition to execute the gift deed,
therefore, Ex.P/1 is doubtful document. He further contended that executlon
of Ex.P/1 is also not proved by the appellant.

24. Basant Kumar (PW1) deposed that Bauantlbal had execnted the gift’

- deed Ex.P/1 in his favour, therefore, he is in possession of the disputed land

from the date of execution of Ex.P/1.

25. Mahesh Kumar Shrivastava (PW4)is a witness of execution of Ex.P/1.
He categorically stated that at the time of execution of document Baijantibai
was healthy and fit to execute the documént. Document was written by Munshi
Gendalal, who is no more in the world.

- 26.  Another witness of this document is- Thakur Virendra Singh (DW6)

appeared on behalf of respondent and deposed that at the time of execution of
document Baijantibai was about 85-90 years of age. He treatment was continued
in Hoshangabad Hospital and for execution of the document she was brought
from the hospital. She remained unable to explain the decease of Baijantibai
and time and date regarding the.admissi‘on of Baijantibai in Hoshangabad
Hospital. On the contrary, he clearly admitted that he signed the document
Ex.P/1 which was written by Munshi Gendalal. He further- admifted that
Baijantibai recognized him at the time of execution of document. In these
circumstances, execution of Ex.P/1 cannot be said to be doubtful though
Baijantibai was old aged person but despite old age she was in sound and fit
condition to execute the Ex.P/1., therefore trial Court comnmitted error 1n not
appreciating the evidence on record in its proper perspective.

27. Regarding possession of the disputed property witnesses Sunderlal
(PW2) and Hyderbeg (PW3) supported the statement of plaintiff Basant
Kumar. It is further supported by Patwari, Sudama Patel (PWS5), who proved

. Kishtbandi Khitoni (Ex.P/11) and Khasra Panehsala Exhibits P/12,13and

14.

28. Respondent Chand Sen (DW2) filed Khasra Panchsala of 1979-80 to -
1982-83-vide Ex.D/13 and 14, the orders of Revenue Courts regardmg ;
dlspute of mutation Ex. P/11, 12, 15 and 16. 1 ‘

- 29.° Itis well settled prmmple of law that no n'ght title or interest can be
-created by the orders of Revenue Court regarding mutation. Oral evidence

of Hyderbeg (PW3) and Sudama Patel (PW5).shows that Sunderlal wasin -
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possession of disputed larid as Bataidar on behalf of plaintiff/appellant.
Defendant Chandsen raised the dispute when crops were harvested by
Sunderlal. Sudama Pate!, Patwari also admitted that hie seen the possession
of both the parties on disputed land, then he further stated that he is unable to
say that who was in possession of the disputed land. In these circumstances in
the year of 1981-82, there was a dispute regarding the possession of the
property and it shows that defendant/respondent tried to dispossessed
plaintifffappellant from the disputed property, therefore, plaintiff/appellant is
entitled to get a decree of declaration as well as injunction against the
defendant/respondent ' )

30. Thus, from the above mentioned discussion, it is proved that Baij jantibai
had the absolute right in the disputed property and she had executed the gift
deed in favour of appellant Basant Kumar, therefore, Basant Kumar became
the owner of the disputed property/land and he is entitled to get decree of
declaration and injunction against the respondent.

31. Iutheresult, this appeal is allowed and judgment and decree passed by
the trial Court is hereby set aside, and following decree is passed against the
respondents:-

(D) ItIIS declared that Plaintiff/appellant is the bhumiswami of
disputed land i.e. Khasra Nos. 2,3, 12, 13,4, 11, 16, 18, 19,

"41,42,43,332, 335 and 448/14 total Rakba 12.678 Hectare
of village Tamcharu, Tehsil and District Hoshangabad.

(i) Defendants/respondents are restrained permanently to
iriterfere in the possession of above mentioned property of
plaintiff/appellant. - ‘

 (iii) Respondents shall bear their own cost and cost of the
appellant.

32. Counsel fees as plexj schedule or as per certificate (whichever is less).

33. Decree be drawn accordingly.
Appeal allowed.
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APPELLATE CRIMINAL
Before Mr. Justice S.L. Kochar & Mr. Justice Brij Kishore Dube

Cr.A. No.1128/2000 (Indore) decided on 18 May, 2010

" PRAHLAD ... Appellant
Vs. _ . :
STATE OF M.P. ... Respondent

A.  Criminal Jurisprudence - Cardinal principles - (i)
Prosecution must prove its case beyond reasonable doubt, (ii)

"Prosecution cannot take advantage of weakness of defence case, (iii)

Whenever two sets of evidence or two inferences are possible, evidence
or inference in favour of accused has to be acted upon. ~  (Para 8)
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B.  Penal Code (4 5 of 1860), Section 302 - Circumstantial
evidence - Burden of proof - Deceased wife died due to consumption of
sulphas - Appellant admitted having given Metacin and seridone medicine
- Held - No evidence that appellant was all alone in the company of deceased-
- Trial Court was wrong in holding that burden lies on appellant to establish
that no other tablet was given to deceased. (Para9)
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Vikas Yadav, for the appellant. :

G Desai, Dy.4.G, for the respondent/State.

JUDGMENT-

'The -Judgment of the Court was delivered by :
S.L. KoCHAR, J. :—The appellant has filed the aforesaid appeal against the

. Judgment and order of conv1ct10n and sentence passed by the learned 1
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Addl. Sessions Judge Mhow, District Indore in S.T No.96/2000 judgm"ent
dated 12/9/2000 by which the appellant stands convicted U/Ss.302 of'the
IPC, sentenced to undergo RI for life with fine of Rs.1000/-; in default of
payment of fine to undergo further RI for six months.

2. Innut shell, the prosecution case as unfolded before the trial Court is that
Rekhabai was married with appellant before 5-6 years of her death on 28/10/1999.
Upto two years of her marriage she was kept properly in her in-laws house,
thereafter accused persons started beating and ill- “treatment with Rekhabai.
She was not provided proper food, cloth-and other facilities. She was
pressurized for bringing money to purchase KADI (silver ornament). Before
three months of the incident, Rekhabai came to her parents house and
disclosed about torturous behaviour by the appellant .and acquitted co-
accused, her sister-in-law. Inspite of this, Rekhabai was sent back by her
father Kaniram to her in-laws house. On 28/10/1999 Rekhabai died because
of consuming some medicine. Kaniram (PW. 1), father of deceased lodged
- the written report of the incident on 4/11/1999 (Ex.D.1) on the basis of which
FIR (Ex.P.9) was registered by SHO B.L. Soni (PW. 12). After admission of
the deceased in the hospital, she was not in a position to give dying declaration
but Dr. Mahesh Mohbiya (PW.2) recorded the statement of the appellant
(Ex.P.2) wherein appellant has disclosed that his wife was suffering from
headache and he gave metacine and saridone tablet to her but what she had
consumed he was not knowing and after her ill-health he brought her to the
hospital and all these events had taken place before 45 minute. This statement
was recorded in presence of Chhogalal and thumb impression of the appellant
was also taken at “B to B” part by Dr.Mohbiya. Because of deterioration in
condition of deceased, she was shifted to M. Y. Hospital where she died in the
intervening night of 28th and 29th October, 1999. After completion of inquest
enquiry, the dead body was sent for postmortem examination and the same
was performed by Dr.N.M. Unda (PW.14). Postmortem report is Ex.P. 10.
Vomitting and viscera of the deceased were sent to FSL and its report is
Ex.P.0. This report has confirmed that deceased had died because of sulfas-
poison. Investigating Officer, after recording the statements of the witnesses
acquainted with the facts of the case and on completion of investi gation, filed
the charge sheet against the appellant and acquitted co-accused Smt.Ramuba,
the sister-in-law of the appellant for commission of offence U/Ss.306, 304(B)

. and 302 of the [PC.

3.  The accused persons denied the charges, therefore, put to trial. They
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have riot exammed any witness in defencc Learned trial Court after

" recording the statements of the' prosecution witnesses and hearing both the
. parties, while acquitting co-accused Ramubai, convicted and sentenced the
- appellant as noted herein above. :

" 4. Wehaveheard the learned counsel for partles and also perused the entire

record carefully

5. Itculled out from the record that conviction of the aﬁpellan_t is based on
testimony of Dr.Mahesh Mohabiya (Ex.P.2),.the statement of appellant

recorded by him in the hospital.-Learned trial Court, while discussing the - )

dircumstantial evidence held in para 27, 28 and 29 that appellant had admitted
giving of seridone and metacine tablet to his wife before Dr.Mohabiya,
therefore, burden lies on him to prove thatthe tablets given by him were the
sametablets but he failed to adduce any evidence to explain this circumstance

.especially when he was alone with his wife in the hospital. In para 32, learned

trial Court has held that because of negligence and lapses on the part of
Investigating Officer, prosecution has failed to establish beyond reasonable -
doubt the fact of tense relation between appellant and deceased, at the same
time the finding has aIso been given that appellant was not having cordial

- relation with his wife.

6. The main question for us to decide is that up to what extent statement -

- of appellant (Ex.P.2) recorded by Dr.Mohabiya can be acted upon and what

would be 1ts probative value ?

7. Dr. Mohablya has deposed that deceased wasnotina condltlon to speak,

, therefore, statement of her husband/appellant was recorded in presence of
- his elder brother Chhogalal (not examined by the prosecution) and appellant

gave statement that deceased was suffering from headache for which he had
given her metacine and seridone tabléts but what she had consumed was not .
known to him and after felling ill, they brought her to the hospital on the basis .

of this statement; in our considered-view if cannot be said positively that

‘ appeIlant instead of gwmg metacine a.nd seridone tablets gave sulfas tablets to

deceased.

"8. There are -three cardlnal prmmples of criminal Iurlsprudencelll_

rosecution is required to prove its case beyond reasonable doubt 2

prosecution cannot take advantage of weakness of the defence case and i is
required to stand on its on leg (3) whenever there aré two sets of evidenceor .-
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two inferences are possible, the evidence or inference i in favour of the
accused has to be acted upon.

9. We have examined the evidence adduced by the prosecution in the
instant case and judgment rendered by the trial Court. On an anvil of above
mentioned three principles of criminal jurisprudence, in our considered view,
the learned trial Court has erred in holding that since the appellant has admitted
giving of metacine and seridone tablets, burden lies on him to establish that no
other tablet like sulfas poison was given to the deceased. There is no evidence

on record that the appellant was all alone in the company of the deceased for

a particular period and did not leave the company of his wife before giving of
metacine and seridone tablets or after supplying the same, therefore, the
possibility of consumption of sulfas tablets prior or after supplying of metacme
and seridone tablets by the appellant to his w1fe cannot be ruled out.

10.  Itis also clear from the contents of statement of appellant (Ex.P.2) that ‘
he had simply gave metacinc and seridone tablets, Nowhere it is mentioned in

his statement that same tablets were consumed by the deceased before him.
- On the contrary, it is mentioned in the statement that what else had been
consumed by the deceased he was not knowing.

I1. Itis admiﬁed,position that written complaint was filed by the father after |

lapse of seven days and on the basis of this complaint, FIR was registered. It

is also highly abnormal that Doctor who, attended the deceased first in point |

of time in the hospital would record the statement of her husband or any
relative. There'is no such procedure prevalent in medico legal matters. Normally

either Doctor records the statemgnt of patient or mentioning history in MLC-

report as disclosed by the patient or the persons who came along with the the

patient. In document (Ex.P.2), date, time and place where this document -

was prepared or statement of appellant was recordéd by Dr.Mohabiya are

not mentioned. Without any basis, learned trial Court in para 21 has given

finding that statement (Ex.P.2) was sent to the concerned police station by
Dr.Mohabiya on the same day. We have gone through the statements of all
the witnesses examined by the prosecution including police personnels but
nowhere it is mentioned that Ex.P.2, the statement of appellant recorded by
Dr.Mohabiya was sent to the police on the same day, therefore, possibility of
preparation of this unusual document after registration of the ¢rime cannot be
ruled out. Dr.Mohabiya (PW.2) has also nowhere stated inthe statement that
statement (Ex.P.2) of the appellant was sent by him to police on the same day.
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' As a matter of fact in the entire evidence adduced by the prosecution; there is

no material to show as to how investigating officer received document .
(Ex.P.2). Theattesting witness of document Ex.P.2 Chhogalal has not been
examined by the prosecution and no explanation has been given as to why he
was not examined. All these circumstances are shrouded with suspicion,
therefore, it would be hazardous to rely upon document (Ex.P.2) as
circumstantial evidence against the appellant.

12.  Resultantly, on the basis of aforesaid discussion, we arc of the opinion
that prosecution has failed to prove its case beyond reasonable doubt against
the appellant. " Hence this appeal is allowed. Conviction and sentence
passed by the trial Court against the appellant are hereby set aside. Appellant .
is in jail, the learned trial Court is directed to release him forthwith if not
wanted in any other criminal case.

Appeal allowed.

L.L.R. [2011] M. P., 493
APPELLATE CRIMINAL
Before Mr. Justice S.L. Kochar & Mrs. Justice S.R. Waghmare

Cr.A. No.951/2000 (Indore) decided on 6 August, 2010

NANDRAM & ors. | _ . ... Appellants
Vs. . T
STATE OF M.P. . ... Réspondent
A.  Evidence Act (1 0f 1872}, Section 134 - Number of witnesses
- Quality of witness is material and not quantity. (Para 6) -

@. maﬁﬁw(mrzaﬂﬂ am134—ﬂrf$nn‘a:‘7m—
wWiell @1 Toraw aifeas ¢ T fFger]

B.  Evidence Act (1 of 1872), Section 3, Penal C'ode, 1860,
Section 302 - Solitary child witness - Evidence of qhild witness contrary
to medical evidence - Child witness did not disclose the names of '

-assailants to any other witness and report against unknown persons
'.was_lodged - Evidence of child witness not reliable. (Paras 7 & 9)

®T. WY AR (1872 @ 1) 9T 3, TUS WRGL 1860, SNT 302
— JPw Tow Wl — 9de aEl @ Wy, Afeahw Wy 9 afee —
TAF WEY ¥ T & AW Rl e W) @ wee A R ok amma
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C Evidence Act (1 of 1872), Section 114(g) - Presumption -
First informant not examined by prosecution - No reasons assigned by
prosecution for non-examination of this witness - Held - Adverse
inference can be drawn against prosecution that if this witness would
have been examined in Court, he would have not supported the
prosecution case. . (Para9)

T.  u IRAIE (1872 FT 1), ONT 114(H) ~ TTEIROT — WuH
qEAETaT B Al gRT wfew qd fear - Ao g ew
e B AT 9 TN T B wR wE far - ety —
AfEee @ feg wfiee frad fremer o wear @ 5 ofy 59 o9l @
Iy A wdEvr faEgr T gt ﬁﬁaﬁu’tm%nmﬁmweﬁ
T8l Wl |

D. Penal Code (45 of 1860), Section 302/148 - FIR delayed
. and first informant also not examined - The testimony of solitary child/
eye witness was found not safe to place reliance - The conviction and
sentence passed by the trial Court set aside. (Para 10)

B qUe TRr (1860 FT 45), T 302/148 — WIE g Rad

feafiaa &ty gem qaarerar o1 A qheor G T wgr - @@
e /aeaeeel el B oRuew fvaw e @ fav wefa T o
T~ faRe e g wRa defufy @R sveRw au

Case referred :
AIR 1957 SC 614.

Yogesh Purohit, for the appellants.
Girish Desai, Dy.A.G, for the State/respondent.

JUDGMENT

S. L KocHaR, J. :—The appellants have preferred this appeal challenging
the impugned judgment dated 9/8/2000 passed in S.T. No.35/96 by learned
Additional Sessions Judge, Biaora, district Rajgach (M.P.), whereby convicted
the appellants under Section 302/149 of the Indian Penal Code (for short "the
IPC"), sentenced to RI for life with fine of Rs.1,000/- to each. The.appellants
have also been convicted under Section 148 of "the [PC", sentenced to RI for
one year with fine of Rs. 1,000/- to each. In default of payment of fine, each
appellant shall suffer additional RI for three months in two counts.

2. According to the prosecution case, on 7.11.1995 at about 6-6.30 p.m.
complainant Hari Singh (PW-8) had gone to his field with a tiffin for his Bhabhi

SRS )
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Maa from his house srtuated invillage Amargarh In the field his Bhabhl Maa ~

and Batedar (partnér) were sleeping, After reaching of Hari Singh, Batedar

- left for village Amargarh. Thus, complainant Hari Singh and his Bhabhi Maa

. namely Gulab Bai remained at the field. Atabout 7 to 8 .M, when Gulab Bai

was lying on bed and complainant Hari Singh was s1tt1ng nearby, 5-6 persons -

‘came from the side of village Amargarh having Lathis. and Farsis. The deceased
Gulab Bai said Hari Singh to run away and seek help. Hari Singh ran away up

to some distance and by hiding himself behind the heaps of stones and dust, -

- saw that appellants had assaulted Gulab Bai. Upon hearing cry, wife of Chhitar
Smgh reached on the spot. Gulab Ba1 succumbed t6 her injuries. Complainant

Hari Singh lodged the Jreport in the police station (Ex.P/32), on the basis of

which police reglstered Crime No.152/95 for the offences under sections 147,
148 and 302/149 of "the IPC" , against five persons. On preparation of’i inquest
report (Ex.P/21), the dead body was sent for postmortem examination and

- the same was conducted by PW-4 Dr. B.K. Gupta. The postmortem report

" is Ex.P/ 14. Accused persons were arrested and.on their disclosire statements

" weapons were seizéd, Irivestigating officer recorded the statements ofthe -
witnesses, who were acquainted with the facts of the case and on. completlon L

- of investi gatlon filed the charge sheet agamst appellants:

3. Appellants refuted the charges and pleaded their false 1mphcat10n on
account of previous ill-will. They have examined two witness in their defence, -

whereas prosecution has examined, in- -all, 15 witnesses. Learned trial Court

- finding the appellants gullty, convicted.and sentenced them, as mentioned

herein-above. . S , . - .

4.  Wehave heard the learned counsel for the parties and also perused the
entire record carefully. It borne out from the'record that conviction of the

appellants is based on the solitary testimony of PW-8-Hari Singh, son of
deceased, who'was studying in 6th class at the time of incident. His father .

was inside the jail and facing prosecution for murder, and in the said case

appellants had appearedas a witness against his father, as admltted bythis - -

thness in his deposition.

5. . The moot questron forus to dec1de is: whether sohtary testnnony of -~ ’
child witness PW-8 Hari Singh, son of deceased, who was aged about 12-_"-..

years at the time of incident; is nghtly relied upon in the facts and cncumstances e

of the instant case by the. learned trial Court, or not?

6. Iti is ‘settle_d legal posrtlon-that for proving the chse_‘qu_a‘lity of

P
~
T
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witness is material and not the qudn}ity. Section 134 of the Evidence
Act is clear on this point. Suprenie Court has discussed this legal position
in case of Vadivelu Thevar Vs, State of Madras [AIR 1957 SC 614] and
held as under in paragraph 10 :-

"The decision of this Couit in the case of Vemireddy
Satyanarayan Reddy v. State of Hyderabad, 1956 S C R
247: (S) AIR 1956 SC 379) (B) was also relied upon in support
of the contention that in a murder case the court insists on .
corroboration of the testimony of a single witness. In the said
reported decision of this Court, P:W. 14 has been described a
'a dhobi boy named Gopai.! He was the only person who
had witnessed the murder and his testimony has been assailed
onrthe ground that he was an accomplice. Though this court -
repelled the contention that he was an accomplice, it held that
this position was analogous to that of an accomplice. This
court insisted on corroboration of the testimony of the single
witness not.on the ground that this was the only evidence on
which the conviction could be based on the ground that though
he was not an accomplice, his evidence was analogous to that

-of an accomplice in the peculiar circumstances of that case as
would be clear from the following observations at p.252 (of
SCR): (at p.381 of AIR): -

et Though he was not an accomplice, we would still
want corroboration on material particulars in this particular
case, as he is the only witness to the crime and as it would be
unsafe to hang four people on his sole testimony unless we
feel convinced that he is speaking the truth. Such corroboration
need not, however, on the question of the actual commission
of the offénce; if this was the requirement, then we would have
independent testimony ori which to act and there would be no
need to rely on the evidence of one whose position may, in ,
this particular case, be said to be somewhat analo gous to that
of an accomplice though not exactly the same

It is not necessary specifically to noticethe other decisions
ofthe different High Courts in Indian in which the court insisted
on corroboration of the testimony of a single witness, notas a
proposition of law, but in'view of the circumstances of those

e
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cases. On a consideration of the relevant authorities and the
provisions of the Evidence Act, the following propositions may
- be safely stated as firmly established,;

"(1) As a general tule, a court can and may act on the
testimony of a single witness though uncorroborated. One
credible witness outweighs the testimony of a number of other
witnesses of indifferent character.

(2) Unless corroboration is insisted upon by statute,
courts should not insist on corroboration except in cases where
the nature of the testimony of the single witness itself requires
as a rule of prudence, that corroboration should be insisted
upon, for example in the case of a child witness, or ofa witness
whose evidence is that ofan accomphce or of an analo gous .
character.

(3) Whether corroboration of the testimony of a single
witness is or is not necessary, must depend upon facts and
circumstances of each case and no general rule can be laid
down in.a matter like this and much depends upon the judicial
discretion of the Judge before whom the case comes.

7.~ Applying the aforementioned test, the solitary eyewitness, who was 12
years old at the time of incident, and his statement regarding causing of injuries
to deceased by sharp edged weapon i.e. Farsi, is contrary to the medical
evidence; wherein Dr. Gupta (PW-4) did not find evena single injury caused
by hard and sharp object. Therefore, testimony of this witness is not
corroborated by themedical evidence on material particulars, specially when
the witness has said that the accused persons were having Farsis and caused
several injuries to his mother.

8.  TheFirst Information Report (Ex.P/32) was recorded on the next day at

. 7.10 p.m., on the basis of Dehati Nalishi (Ex.P/19), recorded on 8.11.1995 in
the morning at 8.10 a.m. on the spot. No reasonable and plausible explanation
has been given as to why in the night report was hot lodged in the police station,
specially when upon hearing the cry -of this w1tn&es v111agers had assembled onthe
place ofincident.

- 9. PW-5 Chhltar PW—7 Ram Smgh, PW-10 Jagdish and PW-11 Jagannath
- had reached on the spot immediately after the incident in the night but to these
witnesses, even by their asking, Hari Singh (PW-8) did not disclose the names

‘,.‘
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of assailants. Chowkldar of village Amargarh named Lakshminarayan gave a
report (Ex. P/ZOA) in police station, wherein names of the appellants are not
mentioned as perpetrator of the crime. It was the report against unknown
persons and before going to police station he, villagers Ram Singh arid Phool
Singh had reached on the spot, thereafter went to police station at 10:00 P.M.

for lodging the report. If Hari Singh-(PW-8) had witnessed the incident and if
he had disclosed the names of assailants to Chowkidar and other villagers,
there is no reason for Chowkidar not to mention the names of the assailants in
report (Ex.P/20A). The statement of Hari Singh (PW-8) that he had disclosed
the names of the appellants as author of the crime, has not been supported by
independent witnesses, and Chowkidar who lodged the report, has not been
examined by the prosecution. For non examination of this witness, no reason
has been assigned by the prosecution, therefore, adverse inference can be
drawn against the prosecution as per Provision under S ection 114(g) of the
Evidence Act that ifthis witness would have been examined in Court, he would
have not supported the prosecution case, because of which prosecution had
withheld him. According to solitary child, interested and inimical eyewitness
(PW-8) Hari Singh, six persons had assaulted his mother Gulab Bai and each
tiad caused at least 10 blows but Dr. Gupta (PW-4) found only four injuries
on the person of deceased which were even less than number of accused
persons.

10.  Inview ofthe above, in the considered opinion of this Court, it would
not be safe to place reliance on solitary testimony of Hari Singh (PW-8),
therefore this appeal is allowed. Conviction and sentence, as passed by learned
trial Court against the appellants, are hereby set aside. Appellants are on
bail; their bail and surety bonds stand dlscharged '
Appeal allowed.
LL.R. [2011] M. P., 498
APPELLATE CRIMINAL
Before Mr. Justice LS. Shrivastava
Cr.A. No.1351/2006 (Indore) decided on'8 September 2010

KISHORILAL &anr. - Appellants
Vs. :
STATE OF M.P. ' o ' S Respondent

A. - Narcotic Drugs and Psychoti-o;;-ic Substances Act (61 of
1985), Section 20 - Possession of Charas - Non-production of seized
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article during trial - Only samples were produced and bulk quantity
seized not produced in evidence - It cannot'be said that samples were
prepared from the respective bulk quantity - Selzure of 2 kg. 800 gms.

_Charas not proved. -+ {(Parag)

S Waﬁwﬁaﬁ?wmmquaﬂﬁrﬁw(mswsf)w
20 — XY BT Heal — ARFET Tvg famer @ dw wegd @ W R
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B. Narcotic Drugs and Psychotropic Substances Act (61 of
1985), Section 51 - Safe custody of seized article-- Delay of 2 months
and 6 days in sending seized article to Court - Not proved that seized
article was properly sealed and kept in proper custody in police
Malkhana - Accused entitled for acquittal. . .J(Para14)
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~ C.© Evidence Act (1 of 1872), Sectton 9 - Relevant fact News
published in newspaper about detention of appellants prior to seizure
of Charas is relevant and cannot be disbelieved.. - (Para 16)

-~
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Cases referred :
ACR I (2006) 362, 2001(1) EFR 160 (2004) 1 SCC 562 2005(2)
JLJ 363, AIR 2009 SC (Suppl.) 852, 2009(2) JLJ 148, AIR 1994 SC 117,

.2000-SCC (Cri)'189, AIR 1989.8C 2027.

C.R. Joshi & Sanjay Sharma, for the appellants
Suraj Sharma, Dy.4.G, for the: respondent/State

JUDGMENT

L S SHRIVASTAVA, J. -—-ThlS appeal has been preferred under S 374
of Cr.P. C bemg aggrieved by the _]udgment dated 4 11.20006 passed by the -
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Court of Shri Sanjiv Datta, Special Judge, (NDPS Act), Indore in Spl. Case
No. 33/03 by which the appellants Kishorilal and Devisingh have been found

guilty under 8.8/20(b)(2)(c} of the N.D.P.S.Act (for short the Act) and

sentenced fo rigorous imprisonment of 10 years along with fine ofRs.1,00,000/-
(one lakh) to each and in default of payment of fine, to undergo further
. imprisonment for four months to each.

" 2. According to prosecution story Shri SS Bhadoriya ASI, Police Station,
Pandharinath, Indore in the morning of21.10.03 at 10.30 a.m. received an
information from the informer that Kishorilal and Devisingh resident of Kullu
Manali are standing near Taj Building with Cannabis (hemp) (Charas) and
waiting for customer. The information was entered in the Rojnamcha. He
prepared a Panchnama of the information of the informer and information
was sent to C.S.P. Sarafa. He alongwith constable Sanjay, independent
witnesses and force reached Mohanpura Taj building. They found two persons

-standing there. After verification of their names as Kishorilal and Devisingh
they were apprised with the information of the informer and after obtaining
their due consent for the search, bag of Kishorilal was searched. In thisbag
in a polythene bag, 2 kg. 800 gms. of cannabis (hemp) (Charas) was found
out of which 2 samples of 100 gms. each were prepared and sealed and
marked as articles A1, A2. Remaining quantity was sealed in a polythene bag
and marked as article A. All the packets were sealed and seized. Kishorilal
was arrested. Devilal was also apprised of the information of the informer
and after obtaining his consent for search, bag contained by him was searched
in which in a polythene bag 2 kg. 500 gms. of cannabis (hemp) (Charas) was

found out of which 2 samples of 100 gms. each were prepared and marked

~ as articles B1,B2 and remaining quantity was sealed in a polythene bag and
marked as article B. All the packets were sealed and seized. Devilal was
arrested. The other Panchnamas were prepared and raid party returned to
police station. The report was lodged at Crime No. 280/03. On interrogation
Kishorilal informed that he has delivered one kg. Charas to Babulal Bagora.
Memorandum of information was prepared and Babulal was searched. He
was found standing before Raj Medical Store. After identification by Kishorilal,
he was apprised with the information and after obtaining his due consent, one

kg. Charas was found in a plastic bag; out of which 2 samples 100 gms. each .

were prepared and marked as articles C1,C2 and remaining quantity was
- packed and marked as article C. All the packets were sealed and seized on
the spot. Babulal was arrested. Thereafter raid party returned to police

v
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station. Samples Al, B, C1 were sentto FSL Indore by the report of which
presence of Charas was confirmed. Hence after completion of investigation, challan -
was filed. After trial appellants have been convicted as mentioned above.

3. It has been argued on behalf of the appellants that the independent
witnesses werehostile. They did not support prosecution case. Bulk quantity
packets were not produced at the time of evidence. Only samples A2,B2,C2
and remnant samplesA1,B1,C1 were produced at the time of evidence. Hence
seizure of Charas was not proved by the evidence. There was non-compliance
of S.55 of the Act. Property was sent after two months to Court for which no
explanation was given. Proceedings under S. 52A of Act was not proved.
Appellants Kishorilal and Dev1smg were in custody of police since night of
20.10,2003 and this news was pubhshed in the news papgr “Agmban on
21.10.2003. Hence appellants have been falsely implicated in the case. Hence
appeal be allowed.

4. " Ithasbeenbeen argued on behalf of respondent that appellants have
been rightly convicted on the basis of evidence produced before trial court
for the heingus offence. Appeal being devoid of merlts be dismissed
accordmgly

"5, Considered the arguments. Record oftrial court perused.

6. ShriSS Bhadoriya PW.1 seizing officer.conducted the proceedings vide

Panchnama Ex.P.9, P.12 to P.33 and P.43 to P.54. before independent

- witnesses Gordhan Soni PW.9 and Pradip Kumar Mishra PW.10. Gordhan

Soni PW.9 has deposed that he does not know the accused persons. He

does not know about the place. Police did not take any action-before him.

* He never went to Mohanpura Taj building with police and Charas was not °
seized before him. The arrest was not taken before him. He has denied his
‘signature on Ex.P.9 and P.12 to P.33 and arrest memo Ex.P. 43 to P.54. He

has denied his police statement Ex.P.55. He has not supported step by step
proceedings taken up by the seizing officer Shri SS Bhadoriya. In this way
this witness has not supported prosecution case. The other independent.
witnesses Pradlp Kumar (PW.10) after examination-in-chief of accused
Babulal and after somecross examination from accused-Kishorilal and
Devising, after adjournment of the case, did not appear for further cross

- examination. Hence his statement is inadmissible in evidence. In this way

seizure memo Ex.P.20 and Ex.P.31 and-other Panchnamas were not proved

by the independent witneésses.
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7. As regards proceedings under S. 52A of the Act is concerned, no
" proceedings were taken up in this respect. Chhavinath Singh, head constable,
PW.7 has deposed that he wrote a letter to the Executive Magistrate for the
proceeding under S.52A of the Act but he did not conduct any proceeding in
this respect. In this way proceedings under S. 52A ofthe Act was not taken
up at the pre-trial stage.

8.  Atthetime oftrial in evidence only samples A2,B2,C2 and remnant
samples A1,B1,C1 were produced and bulk quantity packets A,B,C were
not produced in evidence. Therefore, it can not be said that samples were
prepared from the respective bulk quantity packets A,B,C. Therefore, in the
light of law laid down by the Apex Court in the case of Ritesh Chakraworti
Vs. State of M.P. - ACR 1I (2006) 362 and Bholaram Kushwaha vs.
State of M.P. - 2001(1) EFR 160 the seizure memo was not proved.

9.  In the case of Jitendra and another Vs. State of M.P. reported in
'2004(10) SCC 562, it has been held by the Apex Court that :

"the evidence to prove that charas and ganja were recovered
from the possession of accused consisted of the evidence of
the police officers and the panch witnesses. The panch witnesses
turned hostile. Thus, we find that apart from the testimony of '
Rajendra Pathak PW-7, Angad Singh PW-8 and sub-inspector
D. J. Raj PW-6, there is no independent witness as to the
recovery of the drugs from the possession of accused. The
Charas and Ganja alleged to have been seized from the
possession of the accused, were not even produced before
the Trial Court, so as to connect it with the samples sent to the
FSL. There is no material produced in the Trial apart from the
interested testimony of police officers, to show that the Ganja . -

- and Charas were seized from the possession of the accused
or that the samples sent to FSL which were taken from drugs
seized from the possession of the accused.

_Inthe Trial, it was necessary for the prosecution to establish
by cogent evidence that the alleged quantities of Charas and
Ganja were seized from the possession of accused. The best
evidence would have been the seized materials, which ought
to have been produced during the trial and marked as material

. objects. There is no explanation for this failure to produce

(X Al
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them. Mere oral evidence as to their features and production
of panchanama does not discharge the heavy burden, which
lies on the prosecution.particularly where the offence is
punishable with stringent sentence as under the NDPS Act".

" 10. Same view has been adopted in the cases of Abdul Gani Vs. State of

M.P [ 2005 (2) JLI 363], Noor Aga Vs. State of Punjab AIR 2009 SC
(suppl) 852 ] and Laxminarayan Vs. State of M.P. - 2009 (2) JLJ -148.

11.. Therefore, I conclude that seizure memo Ex.P.20 and Ex.P.31 werenot
proved at the time of evidence. Therefore, appellants were not hable to be
convicted,

12.  Ithas been argued that there was non ¢ompliance of $.55 of the Act
and property was sent to Court after two months and there is no explanation
of this delay. , . -

13.  Considered the arguments. Chhavinath Singh head constable PW.7 was
Malkhana Incharge at the relevant time. He has deposed that property was

deposited in the Malkhana on 21.10.03 and it was sent to the Court on

27.12.03. In this way there was delay of 2 months and 6 days in sending
property to the court for which no explanation has been submitted by him. He
has further admitted in cross examination that in the Malkhana register Ex.P.39,
there is no entry about the deposit of impression of seal and seal. In this way
impression of seal and seal were not deposited in the Malkhana. According
to provisions of S.55 of the Act, at the time of deposit of property in the
Malkhana, it shall be sealed with the personal seal of the' Incharge of Police
Station. In this respect Chhavinath Singh PW.7 head constable has deposed
that he resealed the property before depositing it in Malkhana and prepared
Panchnama Ex.P.36 and P.37. In this respect it has been argued that he has .
not-deposed that it was sealed with the personal seal of the Incharge of
Police Station. He himselfhas sealed the property while he was not a gazetted
officer and Malkhana ofthe Police Station is not a doublg lock Malkhana.
Therefore, proper. custody of the propérty, was not proved.

14, Considered the arguments. Chhavinath Singh PW.7 has admitted in .
cross examination that in his police station there is no double lock system in
the Malkhana. ‘He has further deposed that he himself sealed the property

»and prepared Panchnamas Ex.P.36 and P.37 but in these Panchnamas it has

been not mentioned that by which sedl the property was resealed. He was
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not Incharge of Malkhana. In Ex.P.36 it has been menticned that the property

was produced by Shri SS Bhadoriya and in Ex.P. 37 it has been mentioned _

that property was presented by Shri N.S.Jaden Incharge of the Police Station.
Under this circumstance in Ex.P.36 the property was to be sealed with the
. personal seal of the Incharge of Malkhana and at the time of resealing vide
Panchanama Ex.P.37 which was to be sealed by the officer next to the Incharge
of Police Station' who was Incharge of the Malkhana at that time, but this
procedure has not been followed. The property has been resealed two times
by Chhavinath Singh (PW.7). Therefore, resealing of the property as per
rules, was not proved and the property was not deposited in the double lock
Malkhana and this delay of 2 months and 6 days in sending the property to
the court was not explained. Therefore, in view of the law laid down by the
Apex Court in the case of Valsala Vs. State of Kerala AIR 1994 SC 117
" and in the case of Thandiram Vs. State of Haryana -2000 SCC (Cri) 189
appellants were not liable to be convicted.

- 15. Ithasbeen argued that appellants have been falsely 1mp11cated in this
case. They were in custody of the police since 20,10.2003. Above property
was seized from some other persons of Gujrat and the police just to save
them, has falsely implicated the appellants in this case. In the news paper
Agniban dated 21.10.2003 Ex.D.1, anews was published that since last night
Kishorilal and Devising of Himachal Pradesh are in custody of the police.
Hence they have been falsely implicated in this case. Respondent's counsel
has argued in this respect that the paper news is not admlssﬂ)}e in evidence.

16. Considered the arguments. According to prosecution case on 21.10.03
a Panchnama Ex.P.3 about the information of informer was prepared at 10.33
_ a.m. and raid party after intercepting the accused, prepared Panchnama Ex.P.12
at 11.35 a.m. with respect to Kishorilal and seized Charas from him at 12.40
p.m. vide seizure memo Ex.P.20. According to Panchnama Ex.P.23 Devisingh
was apprised with the information of the informer at 13.10 p.m. and at 14.20

p.m. vide Ex.P.31 Charas was seized from him. FIR Ex.P.59 was lodged at |

15.00 p.m. on 21.10.2003. This shows that the prosecution started the
proceedings from 10.33 a.m. which was conducted till lodging of FIR at

15.00 p.m. on 21,10.03. The news paper Agniban Ex.D.1 dated 21.10.03 .

reveals:that since last night accused Kishorilal and Devisingh residents of
Himachal Pradesh have been in custody ‘of the police. They came near
Mohanpura Taj building to deliver Charas to-Babulal and from all the three

accused persons 5 kg. 450 gs. Charas has beenseized. They werestdyingin -

]
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a lodge near Krishnapura. Agniban is an evening times. In this respect
Mahendra Bapna DW.1, city chief reporter of Agniban has deposed that the
news published at page 12 of Agniban on 21.10.2003 in A-A portion relates
to accused Kishorilal and Devisingh. This news was given to him by Santosh

'Singh Gaur, C.S.P. on telephone before 12.30 p.m. This paper was printed

till 1.00 p.m. Therefore, from the evidence of this witness it is clear that this
paper was published till 1.00 p.m: on 21.10.2003 which contained a news
that Kishorilal and Devisingh were in custody of police since last night i.e.
from 20.10.2003 with Charas. Shri SS Bhadoriya PW.1 and Shri Narsingh
Yadav PW.4 in this respect have been cross examined about the news published
in Agniban Ex.D.1 but they have not accepted the fact that appellants Kishorilal
and Devisingh were in custody of the police. As per legal position about the
news published in the news paper, it is not reliable because it is hearsay
evidence. But in the case of N.Meera Rani Vs. Govt. of Tamil Nadu and
another — AIR 1989 SC 2027 it has been held that "news paper reports
indicating that the detenu was already in custody could at best be relevant
only to show the fact that he.was already in détention prior to the making of
the detention order." Therefore, news published in the paper about the
detention of the appellants was relevant in this respect and can not be -
disbelieved. Why a paper will publish a news about the detention of a person
baselessly when he is not in the custody of the police. After arrest or

‘detention of a person in the custody it is always a news that such a person has

been called to police station for arrest or taken into custody. Therefore, under
the circumstances this news was not a such news which can be disbelieved
the source of which was information from Shri Gaur C.S.P. Therefore, it
creates a doubt.about the genuineness of the case that when appellants were
already in custody of the police since night of 20.10.2003 then how the
proceedings were taken up on the information of the informer from 10.33
a.m.on21.20.2003 to 15.00 p.m. on 21.10.2003. Under these circumstances
all the proceedings taken up by the police in this respect aré doubtful.

"17. Therefore, on the basis of above ﬂiscussion, I conclude that in this

case, the seizure memo was not proved. Bulk quantity property was not
produced at the time of evidence. Compliance of S. 55 of the Act was not
proved. Proper custody of samples in the Malkhana of the Police Station’
wasnot proved. Proceedings taken upby the police was doubtful as appellants
were in custody of police'since night 0£20.10.2003. Therefore, appellants
were not liable to be convicted. Therefore, the appeal deserves to be.allowed.
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18. Hence on the basis ofabove discussion the appeaI is allowed. Conv1ct10n

of the appellants Kishorilal and Devising under S. 8/20(b)}(2)(c) of the NDPS

Act is hereby set aside.. Appellants be released if not required i in any other

offence. F ine if deposited be returned to them.
: Appeal allowed.
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APPELLATE CRIMINAL
Before Mr. Justice S.L. Kochar

Cr.A.No.548/2010 (Indore) decided on 24 September, 2010

MANOJ - . ... Appellant
Vs.. ' .
STATE OF M.P. ' .. Respondent

A. Penal Code (45 of 1860), Section 3 76/511 - Attempt to
commit rape - False implication - 1t is not believable that for wrecking
vengeance or compensation any father or mother putinto stake chastity
and career of their minor 'daughter - (Para7)

®.  §ve GRaT (1860 FT 45), m?rsrs/sn—mawaﬂ'#aﬁ
T~ — Pregr anfare wed — T fwawda wd @ 5 99 9 wiean
awﬁﬁ%%ﬁﬁéﬁmmmmaﬂmﬁaﬁgﬁmm
qfds @t T W™ e S

B.  Penal Code (45 of 1860), Section 376/511 - Attempt to
commit rape - Prosecutrix did not state that appellant tried to penetrate
his male organ - Merely removal of underwear and laying down on
" prosecutrix would not be sufﬁc1ent to hold that appellant attempted to
commit rape. , . (Para 7)

TI. TUS WIETT (1860 BT 45), ST 376/511 — FelledT BV &7
7a — I ¥ 77w FE B aderl ¥ e Rem wie wa@
®1 Yae a1 — sfgies) o1 aulae SORAT 9T 9@ SW oaE T
aF & 48 afifrEifRe ov @ Ry wafw a8 shm fs anfiereff 2
. AT B B ggeT fagr)

C.  Penal Code (45 of 1860), Sectmns 3767511, 354 - Attempt’
te commit rape or outraging modesty - Appellant removed underwear

of prosecutrix and laid down upon her after removing his underwear -
Appellant liable for molesting the modesty of prosecutrix.  (Para 8)

[TV

L]
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. W TS Wfedr (1860 FT 45) GV 376 /511, 354 — FAET BT
DI AT Yqr dooll 97 wwar ~ gt ¥ aftmeEh @ e e
T YR el IO B 9% SUS HWR AT AT — A sfateh
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D.  Penal Code (45 of 1860), Section 354 - Sentence - Appellant
a young boy of 22 years - Already undergone the sentence of 4 months
and 19 days and fine of Rs. 1000 - Appellant sentenced to period already .
undergone. (Para 11)

Bl TUS WIRAT (1860 @ 45) GIT 354 — JUSIRY — ordienell LG
22a¢mw—qﬁ#4wwﬁavﬁ_¢mmm1booaqqﬁ.
BT WA GG g — dferl S g ¥ gt qf s @ vefe
ferar ) . ' . : '

Cases referred : -
2004 SCC (Cri) 1266, AIR 2009 SC 351.

S$.K. Wyas with Chandiramani, for the appellant.
Shri Sharma, Dy.GA. for the respondent/State.

JUDGMENT

S.L. KocHagr, J. :~The appellant has preferred this appeal against the
impugned judgment dated 6.5.2010 passed in Special Case No.53/08 by -
learned Special Judge under Scheduled Caste & Scheduled Tribe (Prevention
of Atrocities) Act, Ujjain (M.P.), whereby convicted the appellant under
Section 376/511 of the Indian Penal Code (for short "the IPC™), sentenced to
R1I for 10 years with fine of Rs.10,000/-. In default of payment of fine, he
shall suffer additional imprisonment for three months. -

2. According to the prosecution case, prosecutrix (PW-2) aged 7 year
belongs to Scheduled Caste community (Chamar), was residing with-her
parents in front of the house of appellant and she was going to the appellant's -
house for tuition. On 14.3.2008 at 9 a.m. prosecutrix had gone for taking
tuition to the house of appellant; where one Rohit was also present, to whom
appellant directed'to go out and took the prosecutrix behind the cot and boxes.
Appellant removed her as well as his underwear, thereafter laid down on the
prosecutrix. Because of cry raised by prosecutrix, appellant stood up and
made her to wear underwear . Prosecutrix went to her house and on inquiry
reported the incident to her mother (PW-3) Rupa Bai. Incident was also
disclosed to her father (PW-4) Peerulal. They called maternal uncle Mayaram,
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who was residing in other locality, thereafter on the next day in the night at
10.30 p.m. lodged the report (Ex.P/2) in the police station. Prosecutrix was
medically examined by PW-1 Dr. Aabha Chethaliya. Her MLC report is
Ex.P/1.. PW-5 Dr. Anil Bhargav, after taking x-ray, gave ossification test
report (Ex.P/3). Investigating officer prepared the spot map (Ex.P/10) and
seized slides of the vaginal swabs of the prosecutrix and her underwear. Seized
articles were sent to Forensic Science Laboratory and its report is Ex.C1.
The investigating officer recorded the statements of the prosecution witnesses,
who were acquamted with the facts of the case and on completion of
investigation, filed the charge sheet against the appellant for the offence under
Section 376/511 of "the IPC".

3.  Appellant denied the charges and his defence was of false implication
on account of inimical term with the family of the prosecutrix. He has not
examined any witness in defence. Learned trial Court finding the appellant
guilty, convicted and sentenced him as indicated herein-above.

4.  Leamned counsel for the appellant has submitted that there is sufﬁcwnt
material to establish that the appellant has been falsely implicated, the FIR
.was lodged after 26 hours and for this delay no reasonable and plausible
explanation has been given. Before the medical expert, only disclosure was
made out for molestation and not for attempt to commit rape, which is clear
from MLC report of the prosecutrix (Ex.P/1) proved by PW-1 Dr. Aabha
Chethaliya, who has also deposed this fact in her statement that prosecutrix
and her father PW-4 Peerulal have deposed that before lodging the report
underwear was already washed off. Peerulal (PW-4) has also deposed that
he has not seen the underwear and his wife PW-3 Rupa Bai has disclosed
that underwear was washed off by prosecutrix. He has also admitted that on
the date of incident his wife Rupa Bai did not inform him or disclose about the
incident, and there is contradiction in his previous statement (Ex.D/2) about
the place; where he was informed. Father Peerulal (PW-4) has denied A to
A part of Ex.D/2 that he was informed by his wife in the field. Learned

counse] has also pointed out from the statement of the prosecutrix in paragraph-

13, wherein she has admitted that she and her family members were not allowed
to enter in kitchen of the appellant and they were also not allowing them to

touch their utensils, and there was quarrel between her mother and mother of -

the appellant on account of touching of the utensils and this quarrel took place
before 10 days of-lodging of the report. In the said quarrel mother of the
appellant had filthily abused to the mother of the prosecutrix and appellant
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- had also abused her mother. Leamed counsel has also pointed out that when

underwear was washed off, as to how in FSL report human-spermatozoa
could be available. This shows that a false case has been concocted by the
complainant party with the help of police. The seized underwear was not

" produced in the court and marked a$ article. It was also not got identified by

the prosecutrix and her mother in the Court, therefore, according to learned
counsel the evidence of seizure of iinderwear and presence of human
spermatozoa in FSL report Ex.Cl, is of no consequence. The second student,

- who was taking tuition named Rohit to whom appellant asked to goout, has -

not béen examined by the prosecution, and that medical report as well as
evidence of medical expert is not supporting the case of attempt to commit
rape. Itis also argued that because of inimical term and quarrel just before
few days of the alleged incident, appellant has been falsely implicated with a
view to take revenge as well as to take benefit of the provision of

" compensation. The mother of the prosecutrix (PW-3) Rupa Bai has admitted

about receiving of Cheque amount of Rs 25, 000/- from the Welfare
Department on account of this case.

5. In alternatlve learned counsel has also submitted that even if entire

prosecution case is accepted, offence at the most under Section 354 of "the
IPC" would be made out. .

6.  On the other hand, learned counse] for the State has supported the
impugned judgment and finding arrived at by learned trial Court.

7. Having heard the learned counsel for the parties and on perusal of the .

" entire record, this Court is.of the view that it is not believable that for wrecking

vengeance or compensation any father and mother put into stake chastity and
career of their minor daughter; therefore, this Court does not find any substance
in the argument of false implication. However, looking to the statement of the
prosecutrix, it is clear that she has nowhere stated that appellant tried to
penetrate or insert his male organinto her. Merely removal of underwear and
laid down on the prosecutrix, would not be sufficient to hold that appellant
attempted to commit rape, punishable under Section 376 read with S.511 of

- "the IPC". Supreme Court has discussed this issue in detail in case of Aman
Kumar and Another Vs. State of Haryana [2004 SCC (Cri.) 1266] and

Premiya alias Prem Prakash Vs. State of Rajasthan [AIR 2009 SC 351].
In case of Aman Kumar (supra) in paragraph 9 the Supreme Court has held
as under :-
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"A culprit first intends to commit the offence, then makes
preparation for committing it and thereafter attempts to commit.
the offence.” If the attempt sucteeds, he has committed the
offence; if it fails due to reason beyond his control, he is said to

" have attempted to commit the offence. Attempt to commit an
offence can be said to begin when the preparation are complete
and the culprit commences to do something with the intention of
committing the offence and which is a step towards the

. commis_sidn of the offence. The moment he commences to do

. an act with the necessary intention, he commences his attempt
to commit the offence. The word "attempt" is not itselfidentified,

- and must, therefore, be taken in its ordinary meaning, Thisis
exactly what the provisions of Section 511 require. An attempt
to commit a crime is to be distinguished from an intention to"
commit it; and from preparation made for its commission. Mere
intention to commit an offence, not followed by any act, cannot - -
constitute an offence. The will is not to be taken for the deed
unless there be some external act which shows that progress

. has been made'in the direction of it, or towards maturing and
effecting it. Intention is the direction of conduct towards the
object chosen upon considering the motives which suggest the
choice. Preparation consists in devising or arranging the means
or measures necessary for the commission of the offence. It
differs widely from attempt which is the direct movement towards
the commission after preparation are made. Preparation to
‘commit an offence is punishable only when the preparation is to
commit offences under Section 122 (waging war against the
Government of India) and Section 399 (preparation to commit
dacoity). The dividing line between a mere preparation and an
attempt is sometimes thin and has to be decided on the facts of
each case. There is-a greater degree of determination in attempt
as compared with preparation. : -

8.  Inview of'the aforesaid observation of the Supremé Court, in the instant
case there is no evidence that appellant attempted to penetrate or insert or
put inside, partial or full, his male organ into her. Therefore, the appellantat .
the'most would be liable for molesting the modesty of the prosccutrlx
pumshable under Section 354 of "the IPC". " .
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9.  Learned counsel for the appellant has submitted that appellant is a first
offender and young-lad aged 22 years, theréfore, he may be sentenced to the
period already undergone (4 month and 19 days) with fine 0f Rs.10,000/-, as
imposed by the trial Court.

10. Learned counsel for the State has no.serious objection on the question

of sentence. - (

11. Having heard the learned counsel for the parties on the question of
sentence, this Court is of the view that ends of justice would be served to
sentence the appellant, who is a'young person aged 22 years and teacher by
occupation, to the period already undergone (4 month and 19 days) with fine
of Rs.10,000/-. It is pertinent to mention here that for the offence punishable
under Section 354 of "the IPC", jail sentence is not mandatory. Out of fine
_amount, Rs.7,000/- be paid as compensation to the parents of the prosecutrix.

12. Intheresuit, this appeal is allowed in part on the term indicated herein-
above. '

13. . Learned trial Court is directed to release the appellant forthwith upon
his depositing fine amount, if not wanted in any other criminal case.

14: Officeis directéd to send the copy of this judgment along with the record
of the trial Court, to the trial Court immediately. .
: : ' Appeal partly allowed.
I.LL.R. [2011] M. P, 511
APPELLATE CRIMINAL
Before Mr. Justice R.C. Mishra

Cr.A. No.866/2006 (Jabalpur) decided on 28 September, 2010

BOOTE @ KANCHHEDI ‘ ... Appellant
Vs. _— '
STATE OF M.P. ' : ... Respondent

A.  Narcotic Drugs and Psychotropic Substances Act (61 of
1985), Section 42 - Dy.S.P. was immediately informed about recovery of
the contraband - Copy of the FIR leading to registration of the case was
also forwarded to the Magistrate having jurisdiction - Thus, there was
substantial compliance with the provisions of Section 42. (Para 9)

. @ Ffr & gagaE ggef St (1985 w1 61), Gr
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B. Narcotic Drugs and Psychotropic Substances Act (61 of
1985), Sections 8, 20(b)(ii)(c), 35 & 54-162 Kgs of Ganja was recovered
from the box kept in Tapariya occupied as residence by the appellant -
" Appellant did not discharge the onus of proof to rebut the presumption
envisaged u/ss. 35 & 54 of the Act - Conviction proper. (Para 12)

s wauE ey giv Fvgardt gl sfifrrm (1985 @1 61),
gy 8, 20()(Fi)EN), 35 7 54 — anfreneff T Prare @ w7 F SyEh
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¢ v wqg @ an @1 Prdew w€ fewr - QwRify she

C. Evidence Act (1 of 1872), Sections 101 & 106 - Onus of
proof - Once possession is established, the person who claims that it
was not'a conscious possession has to establish it, because how he
came to be in possession is within his spccial knowledge.  (Para 13)

T. T AT (1872 @7 1), ARG 101 7 106 — @A B 4R
— ($ER W9 deol] AMfaq 8 AT B, O9,9% @fag, o a8 ] meal @
& a8 v waT ST € o, B 9@ Wi s e, @i 9w ew
¥ B9 T g 9@ B RN I LA 2
Cases referred :

AIR 2009 SC 369, ILR (2009) MP 2652, ILR (2009) MP 3012, AIR
2005'SC 2265, AIR 2003 SC 3642, (2009) 15 SCC 795.

Madan Singh, for the appellant.
Arvind Singh, for the respondent/State.

JUDGMENT

R.C. MisHRa, J. :~This appeal has been preferred against the Jjudg-
ment-dated 27.3.2006 passed by Special Judge (under the Narcotic Drugs
and Psychotropic Substances Act, 1985) [for short 'the Act'), Sagar in Spe-
cial Case No,06/05 whereby the appellant was convicted under Sections 8
read with 20(b)(i1)(C) of the Act and sentenced to undergo R.1. for 10 years
and to pay fine of Rs.1 lac and in default, to suffer R.1. for 2 years.

n
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2.

- The prosecution story, in short, may be narrated thus -

(1) Janki Bai (PW10), widow of Shobaram Patel and resident
of Neha Nagar, Makronia, Sagar, owned lands bearing
Revenue Survey Nos.872, 884/2, 875, 882, 812, 883/2,222.
861, 862, 866/2 and 868 located inf Village Mauja Pipariya
Karkat. After death of Shobaram, she kept the appellant as
her husband but their relationship did not survive forlong.
Ultimately, they started living separately. During subsistence
of their relationship, the appellant sold five acres of land to

- Komal Patel whereas after their separation, Janki Bai

transferred the lands bearing Survey Nos.222, 861, 862, 866
2,868, 872 and 812 in favour of Deepak Choubey & his wife
Shubra Choubey and the lands bearing Survey Nos.§75, §82
and 883/2 to Purushottam Choubey (PW7). However, while
residing in a Taparia (temporary hutment) situated in land bearing
Survey No.875, the appellant continued to cultivate the same.
(i) Upon an application made by Purushottam, the Tahsildar
directed Revenue Inspector to démarcate boundaries of lands
purchased by him. At the request of the Revenue Inspector,
police force led by ASI J.P. Namdeo was also deployed for
maintaining law and order during the demarcation proceedings
proposed to be conducted on 10.06.2005.

(i) On thatday at about 6 p.m., noticing that a smell of Ganja
was emanating from a Palang Peti (cot cum box) [hereinafter
referred to as 'box' only], ASI J.P. Namdeo informed S.K. Mishra
(PW2), the then SHO of P.S. Beheriya. He along with other
members of the police force including Constable Jagdish (FW 1)
reached the spot. Upon appellant's refusal to provide the key, he
broke open the lock of the box in presenceof panch witnesses
Gulab Singh (PW8) and Mukesh Jain (PW12). The box was
found to contain a total quantity of 162 Kgs. of Ganja stored in as
many as 31 polythene packets. The information relating to
recovery of a huge quantity of the Ganja was communicated to
DSP H.S. Dadoriya (PW3), who also arrived at the spot and
duly seized the contraband: Two samples of 200-gms. each were
taken out. One of the samples was forwarded to FSL, Sagar for
chemical examination. The corresponding report (Ex.P-25)

L

A
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indicated that the sample contained Ganja. S

3. Theappellant denied the charge and pleaded false implication at the
instance of Janki Bai due to prevailing animosity arising from breakdown of
their marital relationsliip. In the cross-examination of prosecution witnesses,
it was suggested that several other persons were also residing in the taparia
whereas in the examination, under Section 313 of the Code of Criminal
Procedure (for short 'the Code'), he further asserted that the seized contraband
belonged to Janki Bai only. Co-villager Ramesh Kumar was also examined to
substant:ate the defence that only Janki Bai (PW10) was involved in illicit
trade of Ganja.

4. To bring home the charge, the prosecution produced as many as 12
witnesses including Patwari Rajkumar (PW9). Upon consideration of the entire
evidence on record, learned trial Judge, for the reasons recorded in the

judgment. proceeded to reject the defence and convicted & sentenced the

appellant as indicated hereinabove.

5. Legality and propriety of the impugned conviction have been challenged
primarily on the ground that there was no evidence to establish exclusive
possession of the appellant over the taparia wherefrom the contraband was
said to have been recovered. For this, attention has been invited to the
. statements of panch-witness Gulab Singh (PW8) and Mukesh (PW12) that
the other persons were also residing in the taparia. Reliance has also been
placed on the following precedents -

(1Y Man Bahadur v. State ofHP AIR 2009 SC 369
(i) Laxminarayan v. State of M.P ILR [2009] M.P. 2652
() Aasif Malik v. State of M.P. ILR [2009] M.P. 3012

6.  However, no serious dispute was raised as to factum of recovery of the -

contraband from the box kept in the taparia. Even otherwise, the corresponding
evidence of SHO S K. Mishra (PW2), DSP H.S. Dadoriya (PW3), Constable
Jagdish, panch witness Gulab Singh (PW8) and Purushottam (PW7) at whose
instance the demarcation proceedings was initiated also did not suffer from
any serious infirmity. It may be noted that another panch witness Mukesh
(PW12), who was declared hostile by the prosecution, clearly admitted that

smell of Ganja was coming out from the taparia. However, as per his’

statement, the taparia, initially owned by Janki Bai, was purchased by the
appellant. .

L
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7. Thus, the controversy lies in a very narrow compass. The question which
requires consideration is.as to whether the appellant was found in.a conscious
_and exclusive possession of the contraband ?

8. Rajkumar (PW9), the Patwari, is the key witness. According to him,
he had gone to the spot under the orders of Naib Tahsildar to make
measurements for the purpose of demarcation and make necessary entries in
the field book. In the map (Ex.P-18) and the report (Ex.P-19) forwarded to
the SHO along with copies'of corresponding Khasra entries (Ex.P-20 and
P-21), it was clearly indicated by him that taparia, though located in the land
belonging to Janki, was occupled as residence by the appellant only.

Purshottam (PW7), Gulab Singh (PW38), Janki Bai (PW10) and Mukesh
(PW12) corroborated the fact that the Ganja was seized in the course of
measurement proceedings conducted by the Revenue Inspector with the help
of Patwari.

9. Intheinstant case, Deputy Superintendent of Police H.S. Dadoriya
(PW3) was immediately informed about recovery of the contraband. As
established from the evidence of constable Suresh (PW5), copy of the FIR
leading to registration of the case was also forwarded to the Magistrate having
jurisdiction. Thus, there was substantial compliance with the provisions of
Section 42 of the Act and Section 157 of the Code. The seized packets of
contraband as well as the box were also produced before the Court and were
duly identified by DSP as articles of evidence. As such, the decision in
Laxminarayan's case (supra), which is based on non-compliance with the
mandatory provisions of Section 42 of the Act and non-production of the
contraband before the Court, is not applicable to the facts of the case.

10." InAasif Malik’s case (above), the finding of not guilty was recorded
while holding that the room wherefrom the Ganja was recovered was not in.
exclusive possession of the accused and the house also belonged to the
co-accused Ashfaq Malik whereas in the present case, there was absolutely
no cogent evidence to suggest that the possession of Taparia was shared by
" the other persons. In this regard, the admission made by panch witnesses |
namely Gulab and Mukesh did not assume any significance as no explanation
was furnished regardlng non-disclosure of the names of other occupants- )
despite the fact that the appellant was none other the Patel of the village.

11. Decision rendered in Man Bahadur" s case (ibid) which is based on non-
comphance of 8.50 ofthe Act, is also of no avail to the appellant as the Ganja
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was allegedly recovered from a box and not from the person of the appellant
that too during proceedings relating to demarcation of lands (State of HP v
Pawan Kumar AIR 2005 SC 2265 referred to). In'this case, while explaining
the malefic drug abuse, the Apex Court has struck a note of caution that drug
traffickers should not go seot—free on technical pleas.

12. The contention that an exclusive and conscious possession of the
contraband was not attributable to the appellant, also does not deserve
acceptance in view of the fact that he did not discharge the onus of proofto

rebut the presumption envisaged under Sections 35 and 54 of the Act. For’
further elucidation, the following observations made by the Apex Court in.

Madan-Lal v. State of H.P AIR 2003 SC 3642 may be quoted -

. The word 'possession' means the legal right to ﬁossessjon (See Heath

v. Drown (1972) (2) AlL ER 561 (HL). In an interesting case it was observed -

that where-a person keeps his fire-arm in his mother's flat which is safer than
his own home, he must be considered to be in possession of the same. (See
Sulhvan v. Earl of Caithness (1976 (1) All ER 844 (QBD)

13 . Accordmgly, once possession is established, the person who claims that
it was not a conscious possession has to establish it, because how he came to
bein possessmn is within his special knowledge. Section 35 of the Act gives
a statutory recognition of this Posmon because of presumptlon available in
law. Similar is the position in terms of Section 54 where also presumptlon is
. available to be drawn from possession of illicit articles.

14. Decision in Madan Lal’s case (supra) has been consistently followed in
all subsequent decisions on thepoint including the one rendered in Balbir
Kaur v. State of Punjab (2009) 15 SCC 795.

15. In the‘ face of overwhelming incriminating evidence onrecord and a
well-settled position of law on the point of conscious possession, learned trial
Judge did not commit any illegality in convicting the appellant for the offence
charged with. Accordingly, the conviction in question deserves to be
maintained. Since the minimum prescribed custodlal and fine sentences have
been awarded to the appellant, no mterference would be called for.

16. Consequently, the appeal stands dlsmlssed The imipugned conviction
and the cotresponding sentences are hereby maintained.
Appeal dismissed.
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APPELLATE'CRIMINAL
B-éfore_ My, Justice R.C. Mishra _
Cr.A. No.2480/2005 (Jabalpur) decided on 30 September, 2010

RADHEY SHYAM AHIRWAR & anr.. ... Appellants
Vs.
STATEOF M.P. - ' ... Respondent

A.  Penal Code (45 of 1860), Sections 366 & 376 - A-2, the
husband of prosecutrix, persuaded her upon a false pretext of illness of -
her father to accompany on a motor cycle driven by A-1 upto her parental
- home and from there to the place where she was handed over to A-1 - She
was ravished by A-1 after being taken to a nearby plot of land - Conviction
of accused/appellants A-1 for offence of rape and conviction of A-2 for
the offence of abduction do not call for interference. (Para 8)

F. TUS Gfadar (1860 @T 45) HNIY 366 T 376 — U—2, AfEfem.
P ofy 7 S Su9 i @ AR &R 9 faegr ¥8M ¥, U—1 gW H@TE.
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q—1aﬁw$m$mmaﬁvq—zaﬁmﬁmﬁ'
fay Jufafg & gy - amawasar &Y |

B. Penal Code (45 of 1860), Section 362 - Expression
"deceitful means" - Is wide enough to include the inducing a wife by
husband ona false pretext. : (Para 17)

@ gUve gfEar (1860 &7 45) gIvT 362 — Siftregfd auTof
9rg” wﬁmﬁmﬂﬁﬁuﬁaﬁwﬁaﬁﬂ)aﬁﬁmm
T @ fow gaia @) )

Cases referred :

: AIR 1983 SC 753, AiR 1983 SC 911, AIR 2005 SC 3570, (20C5)
13 SCC 398, 1996 MPLJ 452, AIR 2003 SC 2471, AIR 2000 SC 2728,
(2000) 5 SCC 30, AIR 1960 MP 24, AIR 2003 SC 4684.

Imtiyaz Hussain, for the appellants. :

G.S. Thakur, P.L., for the respondent/State.
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JUDGMENT ‘
R.C. Misura, J. :~This appeal has been preferred against the

judgment dated 19/11/2005 passed by Tenth Additional Sessions Judge,
Bhopal in 8.T. No.254/05 whereby the appellants were convicted and sen-
tenced as under -

No. and name| Convicted Sentenced to

of appellant under Section

(1) Radhey 376 of 1PC undergo R.1 for 10 years & to pay fine

Shyam 0of Rs.1000/- and in default, to suffer R.1|
' for 1 year.

(2) Bhagwan | 366 of IPC undergo RI for 5 years & to pay fine of

Singh . Rs.1000/- and in defauit, to suffer R.1.

: for 1 year.
2. Prosecution case, in short, may be stated thus -

() The prosecutrix (PW3) is the legally wedded wife of
appellant no.2 Bhagwan Singh (for short 'A2"). Their marriage
was solemnized on 22nd of May 2005. Appellant no.1
Radheshyam Ahirwar (hereinafter referred to as A1) is the
friend of A2. .

(i) Attherelevant point of time, Al was residing in village
Dhamarra, Police Station Gunga, Distt. Bhopal whereas the
prosecutrix was living with A2 in village Kolwa, Police Station
Ashoka Garden, Bhopal.

(ii)) On 8/7/2005 at about 5.45 p.m. on returning home A2
told the prosccutrix that he had received telephonic iriformation
from her mother Rajkumari (PW4) regarding illness of her
father Sunil (PW6). He then took her on a Motorcycle driven
by Al to her parental home located in Satlapur Road,
Mandidep, Bhopal. Finding her father hale and hearty as she
disclosed the purpose of her visit, she was apprised by her
parents that none of them had made any telephonic call to A2
on that day.

(iv) While returning home on the same Motercycle as they
reached Indus Garden Colony. Bhopal Al stopped the
motorcycle in front of the colony where Al informed the

»
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" prosecutrix that she had been sold to him by her husband. fora
consideration of Rs.5000/- and A2 also accepted Al's
assertion as true. Thereafter, A2 went away on the motorcycle
and Al took the prosecutrxx to a nearby open plot and
subjected her to-rape. :

(v) In the morning, Al extricated the -prosecutrix. She
boarded a2 mini bus to reach her matrimonial home and not
finding Al there, reported the matter to police at P.S. Ashoka
Garden. Ultimately, on 11,07.2005, the prosecutriic cameto
her parents' house and narrated the incident to her mother
Rajkumari. She, in turn, took the prosecutrix to the Police
Station at Mandideep where a case under Section 376 read
with 34 of the [PC was registered upon report (Ex.P-2) lodged
by the victim. It was transferred to P.S. Misrod Distt. Bhopal
within whose jurisdiction, the alleged rape was committed for
investigation. 'On 12.07.2005, the prosecutrix was sent to

. *-J.P. Hospital Bhopal for medical examination. Dr. Mrs. N.
Batham, not being able to give any definite opinion as to rape,
“prepared two slides from vaginal smear of the prosecutnx for
chemical analysis.

3. After dueinvestigation, charge-sheef'was put up in the Court of Shri-
S.K. Shrivastava, JMFC, Bhopal, who commltted the case to the Court of
Session for trjal.

4. Theappellants wefe charged withi the offences under Sections 376 and
366 of the IPC respectively. They abjured the guilt and pleaded false
implication. However, in the examination under S.313 ofthe Code of Criminal
Procedure, none of them assigned any cogent 'cau'se therefor. Nevertheless,
in the cross-examination of the prosecutrix (PW3), it was suggested that she
had concocted a case to get rid of.a lawful marriage. :

5. To bring home the charges, the prosecution examined as manyas 7 .
witnesses mcludmg the prosecutnx and her parents. No evidence was led in
defence. Upon consideration of the entire evidence on record, learned trial
Judge, for the reasons assigned in the impugned judgment, proceeded to hold
the appellants guilty of the respective offences charged with.

6. Legality and propriety of the conwctions havebeen challenged inter alia
on the following grounds - -
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" (i) Delayinlodging the report. .
(ii) . Non-ﬁroduction of the report said to have been lodged

' by the prosecutrix on 09.07.2005 at PS Ashoka Garden,
Bhopal and referred to'in the FIR (Ex.P-1).

. (1) Non-examination of medical expert Dr. Mrs. N. Batham
whose report indicated that only an attempt to ravish the
prosecutrix was made.. N

(iv) Material infirmities in the testlmony of prosecutrlx with
reference to the recitals of the FIR (Ex.P-1) and the contents
ofher case diary statement (Ex.D-1). '

(v) Non- corroborahve evidence of Rajkumari, the mother of
the prosecutrlx '

Learned counsel for the appellants has ﬁlrther contended that A2, being
the husband -could not be convicted for abductlon of the prosecutrix. In

‘response, learned Govt. Advécate, while making reference to the incriminating

pieces of evidence, has submitted that convictions are well merited.

7. The prosecutrix (PW3) substantially retteratea the allegations as :

recorded in the First Information, Report (Ex.P-1) by Head Constable Subhash
Pandey (PW1) at her i instance only. He was not cross-examined at all despite

the fact that the FIR reflected existence of an earlier report regarding the _ '

same incident as made by the prosecutrix at P.S. Ashoka Garden, Bhopal.
The prosecutrix was emphatic in stating that on 09.07.2005, she had gone to
P.S. Ashoka Garden. According to her, she was advised to lodge a report at
Mandideep Police Station wherefrom the case was transferred to Police Station
Misrod. '

-

8.  Asperstatement of the prosecutrix, A2 had persuaded her upon a false
-pretext of illness of her father Sunil (PW6) to accompany on a motpreycle
driven’by A1 up to her parental home and from there, to the place where she

was handed-over to Al apparently for the purpose of being subjected to an .

illicit intetcourse. She vividly described as to hpw she was I‘aVlShed by the A1
after being taken foa nearby plot ofland. :

9.  Itistruethat Rajkumau (PW4), the mother of the prosecutrix, did: not

X gome forward to support the eorresponding version but her husb and Sunil
Soni (PW6) clearly admitted that he was apprised by the prosecutnx about
the sale transaction. F oL

Radhey Shyam Ahirwar Vs. Statg-of M. P. LLR.[2011JM.P,,
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10. The proposition of law that the victim of rape can not be treated as an
accomplice and therefore, no corroboration is necessary to act upon her
evidence, is well settled. The prosecutrix, in this case, at the relevant point of

+.time, is a newly married girl aged about 18 years. As obsérved by the Apex

Court in Bharwada Bhoginbhai Hirjibhai v. State of Gujrat AIR 1983 SC
753, amarried woman, ordinarily, would not come forward to make a false
charge of rape as it involves risk of losing love and respect of her own husband.
As explained further, discrepancies, which do not go to the root of the matter
and shake the basic version of the witnesses, can not be annexed with undue
importance. Injury on the body or private parts of the prosecutrix is also not
sine qua non to prove a charge of rape. This apart, in a rape case, delay in
lodging the FIR, if satisfactorily explained, would not be fatal to the prosecution.

11.  Absence of corresponding injuries during the medical examination
conducted on 12.07.07.2005 at 3.15 p.m. i.e. more than 80 hours after the
sexual assault in question, was not by itself sufficient to falsify the case of
alleged rape on her. As laid down by the Apex Court in Sk. Zakir vs. State
of Bihar AIR 1983 SC 911 and reiterated in State of M.P. vs. Dayal Sahu
AIR 2005 SC 3570, even non-examination of doctor and non-production of
the doctor's report would not be fatal to the prosecution case, if the statements
of the prosecutrix and other prosecution witnesses inspire confidence. This
apart, location of the place of occurrence was also not sufficient to make the
prosecution case improbable (Parbata v. State of Rajasthan (2005) 13 SCC
398 referred to).

12.  The unproved and un-exhibited report as to medical examination of the
prosecutrix produced by the prosecution yet favouring the defence to a certain
extent could be used by the appellants to challenge veracity of prosecutrix's
testimony (See. Lallusingh v. State of M.P. 1996 MPLJ 452). However, as
observed by the Supreme Court in Visveswaran v. State AIR 2003 SC 2471 -

"The approach required to be adopted by Courts in rape cases ‘
has to be different. The cases are required to be dealt with
utmost sensitivity, Courts have to show greater responsibility
when trying an accused on charge of rape. In such cases, the

- broader probabilities are required to be examined and the
Courts are not to get swayed by minor contradictions or
insignificant discrepancies, which are not of substantial
character. The evidence is required to be appreciated having
regard to the background of the entire case and not in isolation.
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The ground realities are to be kept in view. It is also required
to be kept in view that every defective investigation need not
necessarily result in the acquittal. In defective investigation,
the only requirement is of extra caution by Courts while
evaluating evidence. It would not be just to acquit the accused
solely as a result of defective investigation. Any deficiency or
irregularity in investigation need not necessarily lead to rejection
of the case of prosecution when it is otherwise proved.”

13. Inthis view of the matter, the history recorded in the medical report
suggesting that-it was a mere attempt to rape did not assume any significance.

14. Learned counsel for the appellants has contended that in view of the
admitted fact that prosecutrix was above 16 years of age, the conviction for
the offence of rape was not sustainable in law. The contention'is apparently
misconceived because it is a trite law that submission of body under fear of
terror or duress would not amount to consent (See. State of H.P, v. Mange
Ram AIR 2000 SC 2798) and her evidence that she was forcibly subjected
to sexual intercourse should normally be accepted unless there is material
leading to inference of her consent (State of Rajasthan v. NK, (2000) 5
SCC 30 relied on).

15. The defence that the prosecutrix had lodged a false report with a view -

to snapping marital ties with A2 was apparently improbable as firstly, only a
period of 46 days had elapsed after the marriage and secondly, in case of
incompatibility for any reason whatsoever, itis easier to get divorce by mutual
consent. '

16. For these reasons, none of the contentions raised against legality and
propriety of the order of conviction recorded against A1 deserves acceptance.

17. Adverting to the liability of A2, it may be observed that he had resorted
to deceitful means in inducing the prosecutrix to go from one place to another.

The expression "deceitful means" is vide eriough to include the inducing ofa -

wife by husband on a false pretext. Had itbeen a case of forcible carrying of
the wife from her parents' house, the husband could not be convicted (See.
Pirmohammad v. State of M.P. AIR 1960 MP 24) but, it was a case of sale
of a wife and consequently, her abduction by deceitful means. Thus, facts of
the instant case are clearly distinguishable.

18. Kunhi Raman, the then Chief Justice of Travencore Cochin High Court,

[K3
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speaking for the Division Bench, explained the law on the subject in the
following words -

"Section 366 of the Indian Penal Code provides the
punishment for abducting a woman, in order that she may be
forced or seduced to illicit intercourse or knowing it to be
likely that she will be forced or seduced to illicit intercourse,
which is imprisonment of either description which may extend
to ten years and also fine. It will be noticed that no question
arises as to whether there was consent or absence of consent
in the case of an offence under this section. It is not necessary
according to the definition of abduction, that any force should
be used. It is enough if by deceitful means a woman is induced
to go from any place. If the intention of the accused is that she
may be seduced to illicit intercourse by which is meant
intercourse between a man and woman who are not husband
and wife, that would make the accused liable for this offence
under Section 366.

The framers of the Code deliberately introduced this
section into the Code with the object of providing for cases
like the present, where there may be difficulty in asserting
positively whether there was consent or no consent, and that
question will have to be decided specially with reference to
the evidence of the woman who complains of the offence. In
such cases, where it is clear from the evidence that the person
who is charged had abducted the woman in order that she
may be seduced to illicit intercourse, he can be brought under
Section 366 and punished." :

19. Accordingly, the conviction of A2 for the offence of abduction also
does not call for interference.

20. Coming to the question of sentence, it may be observed that A2 has
already suffered the impugned sentences. Further, interests of justice would
be met if the term of custodial sentence awarded to Al is reduced to the
minimum prescribed for the offence of rape.

21. Consequently, the appeal is allowed in part. In the result -

() The conviction and consequent sentences passed against
A2 Bhagwan Singh are hereby affirmed.
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(i) The conviction and consequent sentence of fine awarded
to A1 Radhe Shyam are maintained. However, the term of
sentence of imprisonment is reduced from 10 years to 7 years.

22.- Before parting with the judgment, it may be observed that learned trial
Judge has violated the guideline laid down by the Apex Court in Bhupinder
Sharma v. State of H.P. AIR 2003 SC 4684 by disclosing identity of the
prosecutrix in first five paragraphs of the judgment.

23. Registrar General is directed to place the matter before Hon'ble the
Chief Justice for appropriate action.

Appeal pértly allowed.
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APPELLATE CRIMINAL
Before Mr. Justice N.K. Gupta

Cr.A. No.93/2009 (Jabalpur) decided on 22 October, 2010

LAL SINGH ... Appellant
Vs.
STATE OF M.P. ... Respondent

Penal Code (45 of 1860), Section 376/511 or 354 - Attempt to
commit rape or outrage the modesty of a woman - Difference -
Appellant/accused did not put his penis on vagina of prosecutrix and
on denial of prosecutrix he performed ejaculation by his own hands -
The overt-act of appellant does not come under purview of attempt to
commit rape and at the most it comes under the purview of Section
354. (Para 12)
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Case referred :

(2004) 4 SCC 379.

Navneet Dubey, for the appellant.

R.N. Yadav, Panel Lawyer, for the respondent/State.
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' JUDGMENT

N.K. GUPTA, J. :—This criminal appeal is filed by the appellant being
aggrieved by the judgment, finding and sentence dated 29/11/2008 passed by the
Sessions Judge, Bhopal in ST No.453/2008 whereby the appellant was convicted
for commission of offence punishable under Section 376 read with Section 511 of
IPC and sentenced to rigorous imprisonment for five years with fine 0f Rs.5,000/-,
in default of payment of fine amount, an additional RI for six months.

2. Prosecution case, in short, is that on 4/7/2008 at about 3:00 PM in the
noon when prosecutrix (PW-1), who was 9 years old girl was in her house at
Rajiv Nagar, Bhopal, the appellant-accused entered her house. At that time
both of her bioﬁhg:rs were playing outside with other boys. The appellant-
actused asked her to provide some vicks and requested her to rub the vicks
on his forehead and then the appellant-accused started sliding his hand on the
person of the prosecutrix. Ultimately he removed the underwear of the
prosecutrix and also removed his underwear and then he tried to penetrate,
but he could not do it and ultimately he ejaculated by himself by his own
hands. Due to his conduct, the underwear of the prosecutrix got with some
spots of the semen etc. Thereafter the appellant-accused left the house. After
sometime Pratibha Singh (PW-2), mother of the prosecutrix came to the house

_and prosecutrix narrated the entire story to her mother, who had washed the

clothes of the prosecutrix. She tried to search the appellant-accused. The
appellant-accused was found in a Dal Mill where he was working. Pratibha
Singh (PW-2) assaulted him by a stick and injured him. Thereafter she took
Ramkumar, owner of the Dal Mill, with her to the Police Station Bairagarh,
Bhopal where she lodged an FIR Ex.P-1 against the appellant-accused. The
police directed the prosecutrix for medical examination, but her mother Pratibha
Singh refused to get the medical examination done on hef daughter. Afterdue
investigation, a charge sheet was filed before the concerned committal Court
for commission of offence under Section 376 read with Section 511 of IPC.

3.  Theappellant-accused denied his guilt and plea was recorded by the
learned Sessions Judge. He took the defence that he was falsely implicated,
but he did not adduce any defence evidence.

4. Onconsidering the evidence adduced by the parties, the learned Sessions
Judge, Bhopal found the appellant to be guilty for commission of offence
punishable under Section 376 read with Section 511 of IPC and inflicted the
aforesaid sentence.
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5. Thaveheard the learned counsel for the parties.

6. Inthepresent case, there are only two points to be considered in this appeal.
Firstly as to whether the prosecutrix and her mother are reliable to convict the
appellant-accused and secondly that the overt-act of the appellant-accused whether
comes under the purview of Section 376 read with Section 511 of IPC or not.

7.  The prosecutrix (PW-1) and Pratibha Singh (PW-2) have narrated the
entire story before the trial Court. Pratibha Singh (PW-2) had lodged an FIR
Ex.P-1 on the same day after few hours. The delay caused in lodging the FIR
is explained in the FIR itself that first of all Pratibha Singh searched the
appellant-accused and assaulted him by stick etc., then she informed
Ramkumar, owner of the Dal Mill where the appeliant-accused was a worker.
She took Ramkumar with her and lodged an FIR at Police Station Bairagarh,
Bhopal, therefore, the delay caused in lodging the FIR has been properly
explained, and hence FIR did not lose its value in the present case.

8.  The prosecutrix is an innocent girl, who was nine iears of age at the
time of incident, though she was a child witness, still her narration shows that
she was not so much tutored that she could tell a cooked story. She is telling
a natural story what she observed at the time of incident. Conduct of Pratibha
Singh (PW-2), mother of the prosecutrix is also natural. If any neighbour
does such an act with the daughter of some one, then the reaction of that
person, certainly will be the same, which was done by Pratibha Singh, mother
of the prosecutrix. The appellant-accused did not say that he was not assaulted
by Pratibha Singh in the Dal Mill. There is no enmity or rivalry proved by the
appellant-accused against Pratibha Singh. No reason is established from the
side of the defence in cross examination of both the witnesses so that it could
be presumed that there was a sufficient cause with Pratibha Singh, so that the
appellant-accused could be falsely implicated.

9.  Leamned counsel for the appellant submits that Pratibha Singh refused
to get medical examination of her daughter and her conduct shows that the
incident was imaginary, but such an argument of the learned counsel for the

appellant cannot be accepted, since no penetration was alleged, and therefore '

if no injury was caused to the prosecutrix in the incident, there was no need of
medical examination of the prosecutrix. In the circumstances, the evidence of
the prosecutrix and her mother Pratibha Singh with corroboration of the FIR
is believable, and therefore it is proved that it was the appellant who committed
such an act with the prosecutrix on the date of the incident.

2]

+
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10. The prosecutrix was the only eye-witness in the matter. She stated before
the trial Court that initially the appellant-accused asked her to press his head
by hands, then he caught hold the hands of the prosecutrix and removed her
underwear. Thereafter he lied down over the prosecutrix and tried to insert
his penis in the vagina of the prosecutrix and due to his act ejaculation took
place causing some spots on the clothes of the prosecutrix. Prosecutrix was a

" nine years old girl at the time of incident, who could be tutored by her mother

for some small portion of incident. In this context, Pratibha Singh (PW-2)
was confronted with the FIR Ex.P-1, in which it was stated that after removing
underwear of the prosecutrix, the appellant-accused also removed his
underwear and tried to put his penis on the vagina of the prosecutrix, but on
denial by the prosecutrix he got himself ejaculated by his own hands. In the
FIR, it is nowhere mentioned that the appellant-accused lied down over the
prosecutrix and rubbed his penis on the vagina of the prosecutrix, and therefore
this portion of the evidence given by the prosecutrix should be considered to
be an after thought. Thus, the overt-act of the appellant-accused which is
acceptable can be that he removed the underwear of the prosecutrix and also
his own underwear, then he tried to put his penis on the vagina, but on refusal
of the prosecutrix he did not put his penis on the vagina.

11. Act ofthe rape, attempt to commit rape and outrage the modesty of a
woman are three different acts, with subtle variations they are to be proved
according to the act of the culprit. If penetration is done, though it may be for
amoment or a second, but an offence under Section 376 of IPC will be made
out, whereas in case of an attempt to rape, it should be an attempt with an
intention to commit rape. Court has to be satisfied that the accused, when he
laid hold of the prosecutrix, not only desired to gratify his passions upon her
person, but that he intended to do so at all events, and notwithstanding any
resistance on her part. Indecent assaults are often magnified into attempts to
rape. The point of distinction between an offence to commit rape and to commit
indecent assault is that there should be some action on the part of the accused
which would show that he was merely going to have sexual connection with
her. In this context, the judgment of the Hon'ble Apex Court in the case of
“Aman Kumar and another Vs. State of Haryana”, [(2004) 4 SCC 379],
may bereferred, in which it is laid down by the Hon'ble Apex Court as under:-

“11. In order to find an accused guilty of an attempt with
intent to commit a rape, Court has to be satisfied that the
accused, when he laid hold of the prosecutrix, not only desired
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to gratify his passions upon her person, but that he intended to
do so at all events, and notwithstanding any resistance on her
part. Indecent assaults are often magnified into attempts at rape.
In order to come to a conclusion that the conduct of the accused
was indicative of a determination to gratify his passion at all events,
and in spite of all resistance, materials must exist. Surrounding
circumstances many times throw beacon light on that aspect™.

12. Inthe light of the aforesaid judgment, if the evidence of the present
matter is considered, then it would be clear that the appellant-accused did not
put his penis on the vagina of the prosecutrix. The prosecutrix was 9 years old
girl at the time of incident, and therefore the appellant-accused not only could
put his penis on the vagina, but could try to penetrate his penis into vagina, but
on denial of the prosecutrix he did not try even to put his penis on the vagina
and he performed ejaculation by his own hands, therefore the overt-act ofthe
appellant-accused does not come under the purview of attempt to commit
rape and at the most it comes under the purview of Section 354 of IPC.
Accordingly, the conviction of the appellant-accused for commission of
offence under Section 376 read with Section 511 of IPC deserves to be set
aside, and the appellant-accused should be guilty for commission of offence
. punishable under Section 354 of IPC.

13. So far as sentence is concerned, learned counsel for the appellant has
submitted that at present the appellant-accused is in custody since 29/11/
2008, and therefore looking to the period of custody, the appellant-accused
may be inflicted for jail sentence for the period which he has already undergone.
Learned counsel for the appellant has further submitted that the appellant-
accused is a poor worker of a Dal Mill, and therefore he could not deposit
the fine amount, hence he may not be directed with fine amount as imposed
by the learned Sessions Judge.

14. Looking to the facts and circumstances of the case, it appears that the
appellant-accused may be inflicted with rigorous imprisonment of one and
half years and since he has already undergone for more than that period,
therefore no further imprisonment may be inflicted upon him. Similarly looking
to the financial condition of the appellant-accused, if fine amount is
maintained, then certainly he has to undergo the default sentence, whereas he
has already undergone for a lengthy period in the custody.

15. Inthe result, the appeal of the appellant-accused succeeds and is partly

")
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allowed. Conviction of the appellant under Section 376 read with Section
511 of IPC recorded by the Court below is hereby set aside and he is acquitted
from that charge. Instead of'it, he isheld guilty for offence under Section 354
of IPC for which he is inflicted with the jail sentence for the period which he
has already undergone in the custody. In addition to the jail sentence, no fine
is imposed on the appellant-accused.

16. Atpresent the appellant is in custody, therefore he be released forthwith
by issuing an appropriate warrant without any delay.
Appeal partly allowed.
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APPELLATE CRIMINAL
Before Mr. Justice Rakesh Saksena & Mr. Justice M. A. Siddiqui

Cr.A. No.186/2004 (Jabalpur) decided on 23 November, 2010

HALKU ... Appellant
Vs.
STATE OF M.P. ... Respondent -

A. Penal Code (45 of 1860), Section 302 - Circumstantial
evidence - Extra judicial confession - P.W. 2, son of deceased stated
that appellant had made extra judicial confession to him - Highly
suspicious that for no rhyme or reason accused would have made
confession of his guilt before son of deceased - Evidence of P.W. 2
suspicious. (Paras 10 to 12)
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B.  Penal Code (45 of 1860), Section 302 - Circumstantial evidence
- Recovery of weapon - Blood group of deceased was 'B' - However, blood
group on Bakhar could not be detected - Held - It cannot be held with .
certainty that Bakhar recovered from the possession of appellant was
used in commission of murder - Appeal allowed. (Paras 14 & 15)
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Cases referred :

AIR 1959 SC 18, AIR 1975 SC 1320, AIR 1987 SC 1507.

Pradeep Sharma, for the appellant.
Yogesh Dhande, Panel Lawyer, for the respondent/State.

JUDGMENT

The Judgment of the Court was delivered by
. RAKESH SAKSENA, J. :—Appellant has filed this appeal against the judgment
dated 12.11.2003, passed by [ Additional Sessions Judge, Chhatarpur, in
Sessions Trial No.123/2003, convicting him under Section 302 of the Indian Penal
Code and sentencing him to imprisonment for life with fine of Rs.5000/-.

2. Innutshell, the prosecution case is that in the night 0f 23.03.2003, at
about 9.00 O'clock, deceased Shivnath, after taking meals, went to sleep in
the outer verandah of his house. In the night, his son Mulchandra had gone to
keep vigil on the field and his wife, daughter-in-law and children were at home.
In the morning, when inmates of the house got up, they saw Shivnath lying
dead on the cot. There were number of injuries on his neck and face by some
sharp edged weapon. In the morning of 24.03.2003 Mulchandra went to
Police Station, Loudi and lodged a report. Marg No.11/2003 was registered.
During investigation, it was revealed that appellant committed murder of
Shivnath by an iron Bakhar (a kind of plough having a wide share). Onthe
information furnished by appellant, said Bakhar was recovered and seized
from the garbage lying behind the house of appellant.

3. Dead body of Shivnath was sent for postmortem examination to

Primary Health Centre, Loudi, where Dr. 8.8. Chourasiya (PW-12)

conducted the autopsy and found 5 incised injuries on the nose, mandible,

chin and neck of the deceased. Postmortem report is Ex.P/14. After
- investigation, charge sheet was filed and the case was committed for trial.

4.  Accused/appellant abjured his guilt and pleaded false implication by
the sons of deceased. According to him, they, in connivance with the police,
wanted to grab his land.

5.  There was no direct evidence in the case. Case rested mainly on the

tdl
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circumstantial evidence of extra judicial confession allegedly made by the
appellant before Ram Prasad (PW-2) and Kallu (PW-5) and recovery of
Bakhar, weapon of the offence, at his instance. -

6. Learned Additional Sessions Judge, relying upon the aforesaid
circumstances, held the appellant guilty of committing murder of deceased
Shivnath and convicted and sentenced him as mentioned above.

7.  Learned counsel for the appellant submitted that the trial Court gravely
erred in placing implicit reliance on the evidence of extra judicial confession
allegedly made by the appellant to Ram Prasad (PW-2) and Kallu (PW-5)
and the evidence of recovery of Bakhar from the garbage lying behind the
house of appellant. Learned counsel for the State, on the other hand, justified
and supported the conviction of appellant.

8.  Wehave gone through the entire evidence on record.

9. It wasno longer disputed that deceased died of homicidal injuries. Itis
reflected from the evidence of Mulchandra, Ram Prasad (PW-2}, Smt. Dbansi
Bai (PW-3), Raja Bhaiya (PW-4) and Kallu (PW-5) that they saw number of
injuries caused by some sharp edged weapon on the face, neck etc. of the
deceased. When they saw him, he had already died. On getting information
about the death of deceased, ASI Ramnath (PW-13) went to spot and after
conducting inquest proceedings prepared memorandum (Ex.P/12) and sent
the dead body of deceased for postmortem examination. From the evidence
ofDr.S.S. Chourasiya (PW-12) it is established that on 24.3.2003 when he
was posted as Block Medical Officer in Primary Health Centre, Loudi, he
conducted postmortem examination of the dead body of Shivnath. According

. to him, he found following injuries on his body:

“(1) Incised wound 4 cm x 0.5 cm. bony deep on nose. Bone '
was cut.

(2) Incised wound 5 cmx 0.5 cm. bony deep on left side of face.

(3) Incised wound 6 cm x 0.6 cm. bony deep on the left side
of face. Mandible fractured.

(4) Incised wound 6 ¢m x 0.5 cm. bony deep on chin.
Mandible fractured. '

(5) Incised wound 10 cm x 5 ¢m horizontally placed on neck
interiorly below the thyroid cartilage cutting whole thickness.

All the wounds were spindle shaped with clear cut margins
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and stained with blood. In wound I.\Io.S,‘both carotid arteries,
veins and windpipe were cut.

In his opinion, cause of death was shock caused by excessive
haemorrhage from the wound on neck. His postmortem report
is Ex.P/14”

It was thus clearly evident that deceased Shivnath died of homicidal
injuries.
10. As far as evidence of extra judicial confession made by the accused is
concerned, Ram Prasad (PW-2), who is son of deceased did not state about
the extra judicial confession in his examination-in-chief and he was declared
hostile by the prosecution. In cross-examination, he admitted that he had given
statement to police (Ex.P/6) that when he and Kallu Lodhi (PW-5) were
standing near the school, accused came to him and told that he had killed his
father, and that some day he would kill him too and went away. This witness
admitted that since the day incident occurred, police remained present in the
village. On next day of the incident, when police was in the village, accused

was also present in the village. The day on which accused talked to him,

police was at his house. After talking to him, since accused had gone out, he
did not disclose to police that he was there. He further stated that when
accused told to him about the incident, about 20 persons were present there.
Kallu (PW-5) had heard accused saying the above fact. According to him,
" hedisclosed about the aforesaid confession by the accused to his brother
Mulchandra (PW-1) and Raja Bhaiya (PW-4). It is significant to note that
Kallu (PW-5) did not support the version given by Ram Prasad (PW-2). He
denied that in his presence accused told to Ram Prasad (PW-1) that he had
killed his father and he would also kill him. This witness was declared hostile.
As far as evidence of Mulchandra (PW-1) and Raja Bhaiya (PW-4), who
happen to be the real brothers of Ram Prasad (PW-2), they did not say that
Ram Prasad disclosed the fact of confession made by accused to him. Thus,
the evidence of Ram Prasad on the point that he disclosed about the making
of confession by accused to Mulchandra (PW-1) and Raja Bhaiya (PW-4)
remains uncorroborated. Apart from it, it appears highly suspicious that for
no rhyme or reason accused would have made confession of his guilt before
the son of deceased and that too in presence of about 20 persons and on the
day when police was present at the house of deceased.

“11. In Ratan Gond v. The State of Bihar-AIR 1959 SC 18, the Apex
Court observed:

&
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“It is enough to state that usually and as a matter of caution,
courts require some material corroboration to such a
confessional statement, corroboration which connects the
accused person with the crime in question, and the real question
which falls for decision in the present case is if the
circumstances proved against the appellant afford sufficient
corroboration to the confessional statement of the appellant,

in case we hold that the confessional statement is voluntary
and true.”

In Maghar Singh v. State of Punjab-AIR 1975 SC 1320, the Apex Court
further observed: : '

“The evidence furnished by the extra-judicial confession made
by the accused to witnesses cannot be termed to be a tainted
evidence and if corroboration is required it is only by way of
abundant caution. If the Court believes the witnesses before
whom the confession is made and it is satisfied that the
confession was voluntary, then in such a case conviction can

. be founded on such evidence alone.”

12. Examining the evidence of extra judicial confession allegedly made by
the accused to Ram Prasad (PW-2) in the light of above factual legal
proposition, we find that the evidence of Ram Prasad (PW-2) was highly
suspicious. It was not corroborated even by his real brothers viz. Mulchand
(PW-1) and Raja Bhaiya (PW-4). In these circumstances, we hold that trial
Court committed error in taking into consideration the evidence of extra judicial
confession against the appellant.

13. Thenext submission made by the learned counsel for the appellant was
that the evidence of recovery of Bakhar at the instance of appellant was not
sufficient to hold the appellant guilty of the commission 0f murder of deceased,
as it was not established that the said Bakhar was the weapon of offence.

14.  From the evidence of Investigating Officer Ramnath, ASI (PW-13)itis
revealed that on 29.3.2003 he interrogated the accused in the presence of
witnesses Pappu (PW-6) and Halka (PW-10) and recorded memorandum
(Ex. P/8) and in accordance accused took out a Bakhar from the garbage
lying on the back side of his house. He seized the same vide seizure memo
Ex.P/9 and sent the same for examination to FSL, Sagar. The report of FSL,
Sagar was Ex.P/17. The evidence of investigating officer finds support from
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the evidence of Pappu (PW-6) and Halka (PW-10). Both the witnesses
deposed that accused gave information and a Bakhar was got recovered
from the garbage kept behind his house. Thus, it is established that a Bakhar
was recovered and seized from the possession of accused. On perusal of
FSL report (Ex.P/17), it is revealed that the said Bakhar contained stains of
human blood. Learned counsel for the appellant, however, placed reliance
on the case of Kansa Behera v. State of Orissa-AIR 1987 SC 1507 and
contended that where there is clear evidence about the dimensions of the
stains of the blood on the weapon seized from the possession of the accused
and blood group of the stains, if tallied with the blood group of deceased, only
then the recovery of weapon from the accused would be incriminating against
him. In case of Kansa Behera (supra), Apex Court held that “the evidence
about the blood group is only conclusive to connect the blood stains with the
deceased. That evidence is absent and in this view of thematter, in our opinion, even
this is.not a circumstance on the basis of which any inference can be drawn.”

15. Inthe present case, though vide FSL report Ex.P/17, the blood of the
deceased was detected to be of Group “B”, but the group of the blood stains
found on Bakhar could not be detected. Therefore, in our opinion, it cannot
be concluded with certainty that Bakhar recovered-from the possession of the
accused was used in commission of murder of deceased. It is a settled rule of
circumstantial evidence that each of the circumstances relied upon by the
prosecution have to be established beyond doubt and all the circumstances
put together must lead to the only one inference i.e. the guilt of accused. As
discussed above, both the circumstances sought to be proved by the
prosecution against the accused were not sufficient to hold the accused/
appellant guilty of commission of murder of the deceased. Apart from it, there
was absolutely no evidence on record to indicate any motive on the part'of
accused to have caused death of the deceased.

16. Inthelight of above discussion, in our opinion, the court below was
wrong in convicting the appellant on these facts. The appeal is, therefore,
allowed. The conviction and sentence passed against the appellant are set
aside. Appellant, who is in custody, shall be set at liberty forthwith, if not
required in any other case.

17. Appeal allowed.
Appeal allowed.
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AFPELLATE CRIMINAL
Before Mr. Justice Rakesh Saksena & Mr. Justice M.A. Siddiqui

Cr.A. No0.263/2002 (Jabalpur) decided on 23 November, 2010

SOMAT ... Appellant
Vs.
STATE OF M.P. ... Respondent

A.  Evidence Act (1 of 1872), Section 32 - Dying declaration -
Dying declaration recorded by Doctor - No evidence on record to
indicate that anybody prompted or persuaded deceased to implicate
appellant - No material to indicate that Doctor entertained any ill will
or grudge against-appellant - Dying declaration recorded by Doctor
worth reliance - Appeal dismissed. (Paras 18 & 19)

®, GIEY Ifefgw (1872 FT 1), URNT 32 — JABNAF BT —
fafecas g1 Afafafea g@fres Fo — &fdd W I8 Susidd
@ @ fay o aew T 5 el 3 oot o o v @
e B SHEET sua YR R — ae el e @ fag @i awEh
T8 fo fufecaes afiaeff © favg +1¥ dw==ar o1 89 w@ar o1 -
fafecrs g afifefee qog@fas s fomm og - adla afe

B. Evidence Act (I of 1872), Section 32 - Multiple dying
declaration - Each dying declaration has to be considered independently
on its own merit as to its evidentiary value and one dying declaration

- cannot be rejected because of the conteiits of others - It is the duty of

Court to consider each of them in its correct perspective and satisfy

, itself which one of them reflects the true state of affairs. (Para 20)
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B.J. Chaurasiya, for the appellant.
S.K. Rai,G.A., for the respondent/State.

JUDGMENT

The Judgment of the Court was delivered by
RAKESH SAKSENA, J. :—Since both the above appeals arise out of the common
judgment, this judgment shall govem the disposal of both the appeals.

2.  Appellant Somat of Criminal Appeal No.263/2002 and respondents
Sevaram, Munna and Devi Prasad of Criminal Appeal No.759/2002 were
tried by the Additional Sessions Judge, Khurai District Sagar in Sessions Trial
No0.430/2000 of the charge under sections 302 and 302 read with section 34
ofthe Indian Penal Code. After trial, by judgment dated 29.01.2002, learned
Additional Sessions Judge convicted Somat under section 302 of the Indian
Penal Code and sentenced him to imprisonment for life with fine of Rs.500/-, in
default of payment of fine further rigorous imprisonment for 6 months and
acquitted accused Sevaram, Munna and Devi Prasad of the charge under
section 302/34 of the Indian Penal Code. ‘

3.  Prosecution case, in nutshell, is that all the four accused persons were
neighbours of Nasso Bi, the deceased. It is said that accused Somat had an
evil eye on Nasso Bi and often he used to tease her. When Nasso Bi in this
regard complained to her brother Asraf Khan, Asraf admonished Somat. Being
annoyed on 11.10.2000, the women of the family of Somat abused and
manhandled Nasso Bi at about 9-10:00 a.m. Thereafter all the four accused
persons went at the house of Nasso Bi. Somat had a can of kerosene. On the
exhortation made by Sevaram, Munna and Devi Prasad, Somat entered the
house of Nasso Bi and after pouring kerosene ignited her. Nasso Bi cried and
rushed out of her house. Asraf, Quadir, Kastiya and some other persons
reached there and saw accused persons running away from there. It is alleged
that Nasso Bi narrated the incident to them. Injured Nasso Bi was taken to
police station Khurai where she lodged first information report Ex.P/16 at
about 10:45 a.m.

4. Nasso Bi was then sent to Civil Hospital, Khurai where
Dr.D.B.S.Chauhan (PW-5).examined her injuries vide MLC report Ex.P/5.
He also recorded dying declaration Ex.P/4 of Nasso Bi at about 11:48 a.m.
In view of serious condition he referred Nasso Bi to District Hospital Sagar

for further treatment. In the evening at about 4:30 p.m. Nasso Bi expired at -

Sagar. Intimation of her death was sent to police station Khurai and an

B
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offence under section 302 of the Indian Penal Code was added to already
registered case. Investigating Officer B.M.Dubey (PW-21) prepared the
inquest and after going at the spot, prepared the spot map and seized a can,
half burnt match stick and some other articles. Seized articles were sent for
examination to Forensic Science Laboratory, Sagar. Dr. C.K. Dubey
(PW-20), medical officer in district hospital, Sagar conducted autopsy of the
dead body and vide postmortem report Ex.P/14 found 95% burn injuries on
the body of deceased. After further requisite investigation, charge sheet was
filed against all the four accused persons.

5. Leamed Additional Sessions Judge framed the charge under section
302 against accused Somat and under section 302 read with section 34 of the
Indian Penal Code against accused Sevaram, Munna and Devi Prasad. All
the accused persons abjured their guilt and pleaded false implication.

6.  Learned Additional Sessions Judge, after trial and upon appreciation of
evidence adduced in the case, acquitted accused Sevaram, Munna and Devi
Prasad, but held accused Somat guilty for intentionally causing death of Nasso
Bi by pouring kerosene and setting her ablaze, convicted and sentenced him
under section 302 of the Indian Penal Code as aforesaid. State has challenged
the acquittal of accused Sevaram, Munna and Devi Prasad whereas appellant
Somat has challenged his conviction in his appeal.

7.  Wehave heard the learned counsel for the parties.

8.  Itwasno longer disputed that deceased Nasso Bi died of burn injuries.
It is also reflected from the evidence of Dr. D.B.S. Chauhan (PW-5) that on
11.10.2000 when he was posted as medical officer in Community Health
Centre, Khurai, Nasso Bi was brought by constable Dhaniram. He had
examined her injuries and found 98% second and third degree burn injuries
on her body. There were superficial burns and blisters on her whole of the
body except private parts and soles of feet. Smell of kerosene was emanating
from her body and clothes. Her MLC report Ex.P/5 was written and signed
by him. For further treatment and opinion Nasso Bi was referred to district
hospital, Sagar.

9.  Dr. CK.Dubey (PW-20), who conducted the postmortem examination
on the dead body of deceased Nasso Bi on 12.10.2000, also found smell of
kerosene in her hair and body and ante mortem burns on her face, neck,
chest, back, abdomen, both hands, both thighs and feet. Only private parts,
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soles and palms were not burnt. There were blisters on her body. Carbon
particies were found in her trachea. The cause of death of Nasso Bi was
shock due to bum injuries and its complication. Her postmortem examination
report Ex.P/14 was written and signed by Dr.Dubey (PW-20). In our opinion,
it was thus clearly evident that deceased Nasso Bi died of burn injuries.

10. Learned counsel for appellant Somat, however, submitted that the trial

‘Court gravely erred in placing implicit reliance on the dying declaration Ex.
P/4 of the deceased allegedly recorded by Dr.D.B.S.Chauhan (PW-5) and
also committed error in relying on the evidence of Quadir (PW-8) and Asraf
(PW-10) who allegedly heard deceased shouting that accused Somat and
others set fire to her. Learned counsel for the State, on the other hand,
justified and supported the conviction of appellant Somat as well as
contended that the trial Court committed error in acquitting respondents/
accused Sevaram, Munna and Devi Prasad.

11. 'Wehave gone through the entire evidence on record.

12. Dying declaration Ex.P/4 of the deceased was recorded by Dr. D.B.S.
Chauhan (PW-5), medical officer of Community Health Centre, Khurai. Dr.
Chauhan categorically deposed in his evidence that on 11.10.2000 at 11:48
a.m., he had recorded the dying declaration of Nasso Bi who was brought to
hospital by constable Dhaniram. According to dying declaration, Nasso Bi
stated that at about 9 o'clock in the morning when she was at her house,
Somat came there and poured five litres of kerosene on her and set her ablaze.
She shouted and ran out of the house in burning condition. At that time nobody
was there. Somat wanted to ravish her, when she objected, he burnt her. Dr.
Chauhan (PW-5) deposed that he recorded her statement in presence of Smt.
Lalita Sahu, staff nurse and Smt. Manju Pandey, M.P.W. in Community Health
Centre, Khurai. He obtained the right hand thumb impression of Nasso Bi
and attested the same. According to Dr. Chauhan (PW-5), smell of kerosene
was emanating from the body and clothes of Nasso Bi. He deposed that he
had asked police to get dying declaration recorded by Magistrate, but looking
to the condition of injured, he himself recorded the dying declaration. He did
not record any separate certificate about the general condition of injured
because the patient herself said that she was able to give her statement. He
denied that at the time of recording the dying declaration any member of the
family of Nasso Bi was present. Dr. Chauhan testified that he recorded the
statement in the female ward. He first checked up the patient and gave
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treatment, thereafter recorded her statement. He categorically stated that
patient was capable and fit to give answers to the questions asked by him.
Nasso Bi had not disclosed the name of any other person except accused
Somat. On the question put by Court, Dr. Chauhan deposed that even a
100% burnt person can speak before going into coma.

13. Learned counsel for appellant Somat strenuously urged that the
evidence of Dr. D.B.S.Chauhan (PW-5) was belied by the evidence of Quadir
(PW-8) who stated that doctor had referred Nasso Bi to Sagar at about
11-11:30 a.m. and she was then taken to Sagar, whereas the dying declaration
Ex.P/4 is said to have been recorded between 11:48 a.m. to 12:05 p.m. This
inconsistency, in our opinion, cannot be treated as a material inconsistency in
view of fact that witness Quadir (PW-8) happened to be a rustic labourer. He
gave only the approximate time of referring of Nasso Bi. Therefore, in view of
categoric evidence of Dr. Chauhan, the evidence of dying declaration Ex.P/4
recorded by him cannot be doubted.

14. Learned counsel for appellant Somat contended that there had been
love affair between Nasso Bi and Somat, and her brother Asraf hiad rebuked
Nasso for that, therefore, annoyed Nasso Bi committed suicide by setting fire
to herself. There is absolutely no evidence on record to substantiate the
submissions made by learned counsel. It is true that such a suggestion was put
to Asraf (PW-10), but he firmly denied it. According to him, Nasso had told
him that accused persons used to harass her.

15. Learned counsel for appeliant Somat argued that since Quadir (PW-8)
and Asraf (PW-10) deposed that when they reached the house of Nasso, she
told to them that all the four accused persons viz. Somat, Sevaram, Munna
and Devi Prasad set fire to her because Somat wanted to outrage her modesty,
trial Court committed error in convicting accused Somat only and acquitting
other accused persons on the ground that other accused persons were not
named by Nasso in the dying declaration Ex.P/4. Learned counsel further
argued that in the first information report Ex.P/16, which was recorded by
deceased herself, all the four accused persons were named, therefore, the
conviction of accused Somat only was not justified. Learned counsel for State
referring to paragraph 23 of the judgment of the trial Court contended that
trial Court disbelieved the first information report Ex.P/16 in view of the
evidence of Quadir (PW-8) and Asraf (PW-10). Both the witnesses testified
that when they carried Nasso to police station, they were advised that if they
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wanted to save the life of Nasso they should first take her to hospital. They
took Nasso to hospital and the police recorded the first information report in
the hospital, whereas according to sub inspector B.P.Dwivedi (PW-18) he
recorded the first information report Ex.P/16 at police station Khurai and
then sent Nasso Bi to hospital. He also stated that since the condition of
Nasso Bi was serious he asked the doctor on duty to record her dying
declaration. After scrutinizing the evidence in respect of first information report
Ex.P/16, which could have been treated as a dying declaration given by
deceased, trial Court concluded that the same was not reliable. Thus, the first
information report- Ex.P/16 was excluded from consideration. In dying
declaration Ex.P/4, decéased gave clear picture of the incident and spoke
only against accused Somat whereas Quadir (PW-8) and Asraf (PW-10),
who reached at the place of occurrence after the incident, appeats to have
cxaggerated in saying that deceased named all the four accused persons i.e.
accused Somat and his three real brothers. Trial Court did not commit error
in giving benefit of doubt to accused Sevaram, Munna and Devi Prasad, who

'were not named by deceased in dying declaration Ex.P/4. We also find trial
Court justified in not relyinig on the evidence of Inspector B.P.Dwivedi
(PW-18). Under similar circumstance, Supreme Court, in Balbir Singh
versus State of Punjab - AIR 2006 SC 3221, keeping in view the
inconsistencies between two dying declarations, extended benefit of doubt to
one ofthe appellants. In our opinion, on the above grounds dying declaration
Ex. P/4recorded by Dr. Chauhan also cannot be suspected.

16. According to Quadir (PW-8) and Asraf (PW-10), they saw all the four
accused persons running on the road. According to Quadir, after hearing
screams of Nasso he saw accused persons running on the road, whereas
according to Asraf (PW-10) in the moming when he went to admonish accused
persons, at the shop of accused Seva, Seva and Devi got annoyed and broke
" down their own glass containers with a view to make false accusation against
him. Thereafter, there occurred a quarrel between Nasso and the family
members of accused persons. Accused persons sent the women of their family
to lodge report and themselves went to the house of Nasso and set fire. He
saw accused persons running away after setting fire. When Nasso came out
she shouted that accused persons set fire to her. In cross-examination, Asraf
admitted that he reached at the spot after about 5 minutes of the incident after
washing his clothes. By that time, the fire of Nasso was already extinguished.
He did not know as to who was present at the spot before he reached. He
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. - further admitted that accused persons did not lodge any report against him of
" -breaking the glass containers of their shop. After examining and appreciating

the evidence of aforesaid witnesses, trial Court found that there was no
eyewitness of the incident and that it was not acceptable that immediately .
after the incident anybody saw accused persons running from the house or
near the house of deceased. Therefore, the evidence of Quadir (PW-8)and
Asraf (PW-10) in this regard was not reliable. However, since their evidence
in respect of naming of accused Somat by deceased stood corroborated by
the evidence of dying declaration Ex.P/4 made to Dr.Chauhan, it was
acceptable, but it was not acceptable in respect to other accused persons in
the absence of corroboration. View taken by the trial Court appears reasonable,
therefore, we find no reason to take a different view.

17.  Prosecution also examined Lalita Sabu (PW-6) and Manju Pandey (PW-
7). Smt. Lalita Sahu (PW-6) was the staff nurse in community health centre:
According to her, on 11.10.2000, a woman was brought to hospital in burnt

“condition. Dr.D.B.S.Chauhan had examined and treated her. Dr. Chauhan

had recorded her statement and she and Manju Pandey both had signed on
the said statement Ex.P/4. Lalita Sahu deposed that at that time patient was
moaning and also speaking. Manju Pandey (PW-7) deposed that she was
posted as M.P. W, in community health centre, Khurai. She had gone to deposit
the slides of malaria in the hospital. She had also gone in the female ward to

o help the woman patient. Dr. Chauhan was recording the statement of patient. _

After recording the statement, on the request of Dr. Chauhan, she had signed
on the statement Ex.P/4. According to her, she did not know as to what was
recorded in the statement and that the thumb impression of patient was not
taken before her but she had signed on the statement. She ﬁrmly denied that
the statement Ex.P/4 was not recorded before her.

18. From the evidence of Dr.D.B.S.Chauhan (PW-5), Lalita Sahu (PW-6)
and Manju Pandey (PW-7), it is clearly established that dying declaration
Ex.P/4 of Nasso Bi was recorded by Dr. Chauhan. There is no evidence on
record to indicate that anybody prompted or persuaded Nasso to implicate
accused Somat. There is absolutely no material on record to indicate that Dr.
D.B.S. Chauhan (PW-5) entertained any ill will or grudge against accused
Somat. Merely because the evidence of Quadir (PW-8) and Asraf (PW-10)
is not found acceptable against accused Sevaram, Munna and Devi Prasad, it
cannot essentially be held unacceptable against accused Somat also in
respect of whom the dying declaration Ex.P/4 appears reliable and trustworthy.
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19. Ratio of Valiabhaneni Venkateshwara Rao versus State of Andhra
Pradesh (2009) 6 SCC 484 and Heeralal versus State of Madhya
Pradesh, cited by learned counsel for appellant Somat, in our opinion, is
not attracted in the facts and circumstances of the present case. In case of
Vallabhaneni (supra), three different stories had been projected by the
prosecution. In three dying declarations, each one gave a different version
of prosecution story. Apex Court found that second dying declaration was
not a mere improvement of first dying declaration. The story projected in
first dying declaration was entirely different from the second dying
declaration. The story in first dying declaration was given up and a new
case had been projected in another dying declaration introducing new set of
eyewitnesses and new set of accused. Hence, it was unsafe to convict the
appellant-accused. In case of Heeralal (supra) of bride burning, two dying
.declarations were recorded. In the first dying declaration recorded by Naib
Tahsildar, it was stated that deceased tried to set herself ablaze by pouring
kerosene on herself. However, in subsequent declaration recorded by another
Naib Tahsildar a contrary statement was made. In these circumstances in
view of apparent discrepancies in the two dying declarations, apex court
found unsafe to convict the accused. In the present case, first information
report Ex.P/16 allegedly recorded by the deceased was disbelieved by the
trial Court for the reason that it was doubtful that it was recorded at the
police station or at the hospital. Except the dying declaration Ex.P/4 recorded
" by Dr. Chauhan (PW-5) there is no other written dying declaration. Though
Quadir (PW-8) and Asraf (PW-10) stated that deceased named all the four
accused persons but their evidence about the oral dying declaration appears
inconsistent with the evidence of dying declaration Ex.P/4 wherein deceased
named only accused Somat. Therefore, their evidence in respect of accused
Sevaram, Munna and Devi Prasad appears suspicious and exaggerated. It
is significant to note that accused Sevaram, Munna and Devi Prasaid are
real brothers of accused Somat. In our opinion, merely because Quadir
(PW-8) and Asraf (PW-10) named all the four accused persons, the evidence

of dying declaration Ex.P/4 recorded by Dr. Chauhan (PW-5) cannot be

discarded wherein deceased named only accused Somat.

' 20. InNallam Veera Satyanandam and others versus Public Prosecutor,
High Court of A.P.- AIR 2004 SC 1708, Apex Court observed that "in case
of multiple dying declarations each dying declaration will have to be considered
independently on its own merit as to its evidentiary value and one cannot be

-
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rejected because of the contents of the other. In cases where there are more
than one dying declaration, it is the duty of the Court to consider each of them
in its correct perspective and satisfy itself which one of them reflects the true
state of affairs. In Sayarabano versus State of Maharashtra-AIR 2007 SC -
(Suppl) 398, it has been observed by the Supreme Court that criminal cases
are to be decided on the facts and on the evidence rather than on the case law
and precedents. In State of Maharashtra versus Sanjay - (2004) 13 SCC
314, Supreme Court observed that "It is not the plurality of the dying
declaration that adds weight to the prosecution case, but their qualitative worth
is what matters. It has been repeatedly pointed out that the dying declaration
should be of such nature as to inspire full confidence of the court in its
truthfulness and correctness (vide the observations of a five-Judge Bench in
Laxman v. State of Maharashtra). Inasmuch as the correctness of dying
declaration cannot be tested by cross-examination of its maker, " great caution
must be exercised in considering the weight to be given to this dying declaration
genuinely recorded, they must be tested on the touchstone of consistency and
probabilities. They must also be tested in the light of other evidence on record."

21. After bestowing our anxious consideration to the submissions made by
learned counse] for the appellants and having examined the evidence on record,
in the light of above propositions of law, we find that dying declaration Ex.
P/4 recorded by Dr.D.B.S.Chauhan (PW-5) wherein only accused Somat
was named is reliable. It stands corroborated by the evidence of Lalita Sahu
(PW-6) and Manju Pandey (PW-7). It is also corroborated by the evidence
of Quadir (PW-8) and Asraf (PW-10). It appears to us voluntary, truthful
and, therefore, trustworthy. Since the statement made by deceased in the
alleged first information report Ex.P/16 has been found suspicious and
unreliable and the evidence of Quadir (PW-8) and Asraf (PW-10) does not
appear reliable in respect of accused Sevaram, Munna and Devi Prasad, in
our opinion, prosecution failed to establish their participation in the incident
beyond a reasonable doubt.

22. Inview of the foregoing discussion, we are of the considered opinion
that the trial Court did not commit error in relying upon the dying declaration
Ex.P/4 and holding accused/appellant Somat guilty.of intentionally causing
death of Nasso Bi by pouring kerosene over her and setting her ablaze and at
the same time acquitting respondents/accused Sevaram, Munna and Devi Prasad
of the charge under section 302 read with section 34 of the Indian Penal
Code by giving them benefit of doubt.
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23. Thus, we find no merit in both the appeals. The impugned judgment
passed by the trial Court is affirmed.

24. Both the appeals fail and are dismissed.
Appeal dismissed.
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CIVIL REVISION
Before Mr. Justice Abhay M. Naik

C.R. No.66/2010 (Gwalior) decided on 6 October, 2010

MANJU TOMAR (SMT.) ... Applicant
Vs.
SMT. ANJALIJAIN & ors. ... Non-applicants

Limitation Act (36 of 1963), Section 14 - Exclusion of time -
Plaint return by Court for want of jurisdiction - Benefit of Sectior 14
cannot be given by Court returning the case - Such benefit can be
claimed only after presentation to the Court having competent
jurisdiction. . (Para 7}
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Ajay Bhargava, for the applicant.
Prashant Sharma, for the non-applicant No.1.

ORDER

ABHAY M. NaIk, J. :—This Civil Revision is directed against the
impugned order dated 12.5.2010 passed by the court of A.D.J. Ambah in
Misc. Case No.3/10, returning thereby the Election Petition presented by the
respondent No.1 with a direction that he would be entitled to the benefit of
exclusion of time from 15.1.2010 to the date of impugned order under Section
14 of the Limitation Act.

2.  Briefly stated relevant facts are that the revisionist has been clected as
President of Municipal Council, Ambah on 15.12.2009. Respondent No.1

presented the Election Petition under Section 20 of M.P. Municipalities Act, -

15



B)

(Febru-11-kinal)

LLR.[2011]MP, Manju Tomar (Smt.) Vs. Smt. Anjali Jain 545

1961 to the Court of A.D.J. Ambali to challenge the said election. Revisionist

_ submitted an application under Order 7 Rule 11 CPC that Ambah falls within

the revenue district of Morena and therefore the Election Petition ought to
have been presented to the Court of District Judge, Morena only. Accordingly,
it was contended that the Court of A.D.J. at Ambah has no jurisdiction and
Election Petition is liable to be dismissed. Application has been allowed by

" the impugned order. Learned A.D.J. Ambah directed for return of the

Election Petition for being presented to the Court of D.J. Morena. Additionally,
it is directed that the election petitioner would be entitled to the benefit of
Section 14 of Limitation Act 1963 by excluding the time from 15.1.2010 to
the date of the impugned order on account of having been consumed in the
Court of A.D.J. having no jurisdiction.

3.  Shri Ajay Bhargava, learned counsel for the revisionist and Shri Prashant
Sharma, learned counsel for the respondent No.1 made their respective
submissions.

4.  Main contention of the revisionist is that the court of learned A.D.J. had
no jurisdiction as rightly found by it to entertain the Election Petition presented
to it in view of language of Section 20 of the M.P. Municipalities Act, 1961.
This being so, he has no jurisdiction to grant benefit of exclusion of time under
Section 14 of the Limitation Act, 1963.

Per contra, Shri Prashant Sharma, learned counsel for the respondent

No.1, the impugned order is well reasoned order and does not warrant
interference.

5.  Undisputedly, Ambah falls within the revenue district of Morena, in which

-the Court of the District Judge is situated. This being so, the Election Petition

ought to have been presented to the District Judge Morena only. This
controversy has already been decided in the said manner by this Court today
in Civil Revision No0.95/10 and Civil Revision N0.96/10 by separate order.
For the reasons stated therein, it is held that the learned A.D.J. Ambah has -
not acted illegally in holding that the Election Petition ought to have been
presented to the District Judge Morena only.

6.  Contention of the learned counsel for the revisionist that the benefit of
exclusion of time under Section 14 of Limitation Act 1963 could not have
been granted by the learned A.D.J. has definitely substance for twofold reasons.
Firstly, the court of A.D.J. having no jurisdiction to entertain the Election Petition
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presented to it under Section 20 of the M.P. Municipalities Act, has equally
no jurisdiction to grant any relief to the election petitioner. Learned A.D.J.
himself has found in the impugned order that the Election Petition ought to
have been presented to the Court of District Judge. In view of this finding, he
ceases to have further jurisdiction to grant any relief. He obviously could have
and has rightly returned it to the election petitioner for being presented to the
District Judge Morena, which is having jurisdiction by virtue of Section 20 of
the said Act.

7.  Now I reproduce Section 14 of the Limitation Act, 1963 for ready
reference :

"14. Exclusion of time of proceeding bona fide in court
without jurisdiction.- (1) In computing the peried of limitation
for any suit the time during which the plaintiff has been
prosecuting with due diligence another civil proceeding, whether
in a court of first instance or of appeal or revision, against the
defendant shall be excluded, where the proceeding relates to
~ the same matter in issue and is prosecuted in good faith in a
court which, from defect of jurisdiction or other cause of a
_ like nature, is unable to entertain it.
(2) In computing the period of limitation for any application,
the time during which thie applicant has been prosecuting with
due diligence another civil proceeding, whether in a court of
first instance or of appeal or revision, against the same party
for the same relief shall be excluded, where such proceeding
is prosecuted in good faith in a court which, from defect of
jurisdiction or other cause of a like nature, is unable to entertain
it.

(3) Notwithstanding anything contained in rule 2 of Order
XXXIII of the Code of Civil Procedure, 1908 (5 of 1908),
the provisions of sub-section (1) shall apply in relation to a
fresh suit instituted on permission granted by the court under
rule 1 of that Order where such permission is granted on the
ground that the first suit must fail by reason of a defect in the
jurisdiction of the court or other cause of a like nature.

Explanation.- For the purposes of this section,-
(a) in excluding the time during which a former civil proceeding

+
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was pending, the day on which that proceeding was instituted
and the day on which it ended shall both be counted;

(b) a plaintiff or an applicant resisting an appeal shall be deemed
to be prosecuting a p_roceeding;

(c) misjoinder of parties or of causes of action shall be deemed
to be a cause of a like nature with defect of jurisdiction.”

Perusal of the aforesaid, makes it clear that exclusion is to be claimed in
the court having competent jurisdiction. Thus, Section 14 (supra), if at all
available, is to be invoked when a litigant presents the suit in a court having
competent jurisdiction. A court, in which the earlier proceedings were
prosecuted with due diligence and good faith, which from defect of jurisdiction
or other cause of a like nature, is unable to entertain it, can not legally decide:
the entitlement of the litigant to the benefit of exclusion of time for another
Court, which is having competence to decide the suit on merits obviously
after deciding the entitlement of the litigant to the exclusion of time under
Section 14 of the Limitation Act, 1963. This judicial discretion is obviously to
be exercised by the Court having competent jurisdiction. Object of this Section
is to grant protection in the matter of limitation against a person, who was
honestly doing his best to get his case tried on merits, but fails on account of
want of jurisdiction or other cause of a like nature, provided the fajlure must
have resulted despite due diligence and good faith in earlier civil proceedings.

8. Inview ofthe aforesaid, it is held that the learned A.D.J. has exceeded '
his jurisdiction in granting the benefit of exclusion of time to respondent No.1
and thus'obviously committed an illegality. Impugned order is not sustainable
to this extent.

9.  Learned counsel for the revisionist further contended that Section 14 of
the Limitation Act 1963 is not applicable to the Election Petition presented
under Section 20 of the M.P. Municipalities Act, 1961.

This point is not found involved in the present revision petition because
learned A.D.J. is not found to have jurisdiction to grant any such relief.
Applicability or inapplicability of Section 14 to the Election Petition shall have
to be considered by the District Judge Morena, in case, if an application to
seek exclusion of time is submitted before him by the Election Petitioner. This
being so, there is no occasion for the time being to decide the said objection
of the revisionist's learned counsel and the same is kept open for being decided -
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by the learned District Judge Morena in accordance with law, if an occasion
arises.

10. Intheresult, Civil Revision succeeds in part and is allowed to the said

extent. Impugned order granting benefit of exclusion of time from 15.1.2010
to 12.5.2010 is hereby set aside. -

In view of partial success, parties are directed to bear their own costs.

Application partly allowed.
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CIVIL REVISION
Before Mr. Justice U.C. Maheshwari

C.R. N0.345/2009 (Jabalpur) decided on 13 October, 2010

MANRAKHAN ... Applicant
Vs. ' '
JAYVEER & ors. T ... Non-applicants

A.  Civil Procedure Cede (5 of 1908), Section 11 - Res judicata
- Maintainability of second execution - Decree holder filed application
for execution of decree of possession - Warrant of possession was received
back with some report of Revenue Inspector which was objected by decree
holder - Court called report from Tahsildar - On the date fixed report of
Tahsildar was pot received and, in absence of decree holder, on the basis
of disputed report Court recorded full and final satisfaction of decree - In
revision, High Court granted liberty to file fresh application for execution
- Second application challenged on the ground of res judicata - Held -
Decree holder had objected to the report of Revenue Inspector - Executing
Court could not have passed the final order on merits - If decree holder
was absent, then execution could have been dismissed for want of
prosecution - Further liberty to file another application for execution was
granted by High Court - Subsequent application not barred by principle of
res judicata. (Para 8, 9)
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B.  Civil Procedure Code (5 of 1908), Section 47 - Application
Jor execution - Limitation - Application for execution filed within 12
years from the date of decree passed by last Appellate Court is within.
limitation, as appeal is continuation of suit. . (Para 10)
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Cases referred :
AIR 1992 Raj 3, AIR 1974 SC 1380, AIR 1990 Bom 361.

Rajesh Dubey, for the applicant.
B.K. Bais, for the non-applicants.

ORDER

U.C. MAHESHWART, J. :~The applicant- judgment debtor has directed
this revision under Section 115, being aggrieved by the order dated 1.5.2006
passed by Ist Civil Judge Class-1I, Vaidhan in execution Case No. 45-A/79
(1999) dismissing his application filed for dismissal of such execution

proceeding on the ground of principles of res judicata and holding the same to
be barred by time.

2.  The brief facts of the case necessary to consider the question of
admission of this revision in short are that respondents herein filed a Civil Suit
bearing 45-A/79 against the.applicant for declaration and possession with
respect of the land bearing Kh. No. 416/01 area 0.21 acre, situated at village,

Binlagi, District Singhrouli. After holding the trial such suit was decreed by
the trial court, vide judgment dated 20.8.01. On challenging such decree by
the applicant herein, before the appellate court, on consideration by affirming
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such decree such appeal was dismissed. Such decree of subordinate
appellate court was also challenged by the applicant before this court under
Section 100 of CPC which was also dismissed, vide order dated 1.10.1996.
This fact has also come on record that in pendency of the aforesaid appeals
subject to some conditions the execution of the impugned decree was stayed.
But on account of non compliance of the conditions of such order the same
did not remain operative.

3. Subsequent to dismissal of the aforesaid second appeal by this court,
vide dated 1.10.1996 the respondents herein filed the execution proceeding
before executing court on 6.1.1997, in which to deliver the possession of
disputed land to the respondents, a warrant of possession was issued against
the applicant - judgment debtor, the same was received back with some
report of Revenue Inspector. On certain reasons such report of Revenue
Inspector was objected on behalf of respondents, on which, vide order dated
11.5.1999 the executing court called the report of Tahsildar on certain points.
When such report was not received from Tahsildar, then vide order dated
13.8.1999 again such report was requisitioned from Tahsildar with a direction
to place the same on 16.8.1999. But due to non payment of process fee by
the decree holder such report for want of intimation to Tahsildar could not be
received till 16.8.1999, on which again such report was called and case was
fixed for such report on 28.8.1999 but till such date no such report was
received inspite it on 28.8.1999 in later hours of the day in the absence of the
respondents only in presence of the applicant's counsel without calling the
Tahbsildar report in compliance of the order dated 11.5.1999 and 13.8,1999,
on the basis of aforesaid disputed warrant of possession by recording the full
and final satisfaction of the decree the execution proceeding was dismissed.

4. Suchorder of the executing court dated 28.8.1999 was assailed by the
respondents before this court in Civil Revision No. 2237/99 and vide dated
2.2.2000 on hearing of such revision, the same was withdrawn by the
respondents with liberty to move the appropriate application before the
executing court. Pursuant to such liberty an application for executing the above
mentioned decree was filed on behalf of the respondents in the executing
court on dated 16.4.04. Subsequent to it, the applicant herein filed an
application on 15.7.04 for dismissal of the aforesaid execution application on
the ground of principle of res judicata and also by holding the same to be
barred by limitation. As per averments of it, on dismissal of the earlier filed
execution proceeding after recording full and final satisfaction of the decree,

-
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vide dated 28.8.1999, such subsequent execution application being hit by
principle of res judicata is not entertainable. As per further averments,
subsequent to passing the decree by the trial court, the same was challenged
in appeal by the applicant, in which subject to some condition the stay was
granted but on account of non compliance of such conditions of the stay the
decree was remained operative since the date of passing the same by the trial
court and in such premises, the decree holder was never restrained to execute
the same, hence limitation to file the execution proceeding of such decree had
started on the very day, i.e. 20.8.1991, on which the same was passed by the
trial court and after twelve years from such date by virtue of Article 136 of
Limitation Act the same is not remained executable and in such premises prayer
for dismissal of the execution proceeding is barred by limitation is made.

5. Inreply of the respondents, by disputing the averments, of the application,
it is stated that the executing proceeding filed on dated 6.1.1997 was fixed
‘before the executing court on 28.8.1999 for receiving the report of Tahsildar
in compliance of the earlier orders and unless such report is received by the
court, on the basis of disputed service report of possession warrant as
stated in the order sheets dated 11.5.1999 and 13.8.1999, the executing
court did not have any authority to record the full and final satisfaction of the
decree nor dismissed the execution proceedings on such count. Inspite of that
the same was dismissed under the wrong premises, vide order dated 28.8.1999.
On which such order dismissing the execution proceedings was challenged on
behalf of the respondents before this court through Civil Revision no. 2237/
99, Subsequently such revision was withdrawn on 2.2.2000 with liberty to "
file fresh application for execution and thereafter under such liberty the -
impugned application for execution of the impugned decree was filed. So,

firstly in view of the order of the Revisional Court extending the liberty to file
fresh application, the impugned application of execution should be deemed
to be filed in continuation of the earlier execution proceeding and in such
premises the same could not be dismissed on the principle of res judicata. It
is also stated that in any case such subsequent application of execution was
filed within twelve years from the date of judgment passed by this court on
dated 1.10.1996 in second appeal filed under Section 100 of CPC. As soon
as the order is passed by the appellate court, the judgment and decree of
Subordinate court are merged in such order and limitation to execute the decree
is deemed to be started from the date of judgment or order of the appellate
court. So in such premises, the instant execution proceeding could not be
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dismissed as barred by-time and prayer for dismissal of the objection of the
applicantismade. *

6.  Onconsideration, vide iinpugned order, by dismissing such objection
of the applicant the execution was held to be entertainable, on which the
applicant has come to this court with this revision.

7. Having heard the applicant's counsel at length on admission, keeping in
view his arguments, after going through the impugned order and the papers
placed on record, I am of the considered view that the executing court has
not committed any jurisdictional error in holding the impugned execution
proceeding maintainable by dismissing the objection of the applicant.

8. Inview ofthe facts, stated above, it is apparent that initially the suit of
the respondents was decreed by the trial court, vide order dated 20.8.1991

and in continuation of such suit second appeal was dismissed by this court,
vide order dated 1.10.1996 and subsequent to that the respondents herein
filed the execution proceeding firstly on.dated 6.1.1997 well within limitation
from the date of judgments of the trial court as well as of the second appeal.
Undisputedly on issuing the warrant of possession under such execution, it's
service report was received. On disputing the same by decree holder, vide
order dated 11.5.1999 in that regard, on some points the report from Tahsildar
was requisitioned. When it was not received on a date fixed for the same,
then again some order in this regard was passed on dated 13.8.1999. Inspite
that because of non payment of PF on behalf of the respondents the requisite
report was not received, on which again vide order dated 16.8.1999 such
report was requisitioned and case was fixed on 28.8.1999. On such date
without receiving such report of the Tahsildar and also without assigning any
specific reasons to rely on such disputed report of the Revenue Inspector on
that basis after recording full and final satisfaction of the decree in the
absence of the decree holders the execution was dismissed. In the civil
proceeding if the plaintiff -applicant or the decree holders are not present,
then no order could be passed on merits. In such premises, such execution
would have been dismissed for want of prosecution and not on merits or in
any case on the basis of disputed service report of warrant the executing
court did not have any authority to record the full and final satisfaction of the
decree. Subsequent to it, such order was challenged at the instance of the
respondents before this court by way of revision No. 2237/99. On hearing
the same on dated 2.2.2000, the respondents' counsel sought permission to

¥
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withdraw the same with liberty to move the executing court by an appropriate
application and on consideration after granting such liberty the revision petition
was dismissed as withdrawn, as evident from Annexure A-7 with this revision.

9. The impugned execution proceeding was filed on behalf of the
respondents under the aforesaid liberty, which was given by this court in the
“aforesaid revision filed in continuation of the earlier execution proceeding/
application. Therefore, such application shall be deemed to be filed in
continuation of the earlier execution proceeding. So same could not be
dismissed either by holding to be barred by the principle of res judicate or by

" holding the same to be barred by limitation from the date of decree passed by

the trial court. So in such premises, I have not found any perversity, infirmity
or illegality or anything against the propriety of law in the order impugned
rejecting the objections of the applicant.

10. Apart from the above for the sake of arguments, if it is deemed that
subsequent to passing the order by this court in Civil Revision No. 2237/99,
vide dated 2.2.2000 under such liberty, second execution proceeding was
filed on behalf of the respondents in the executing court on dated 16.4.04,
even then the same could not be thrown away holding the same to be filed
after twelve years from the date of decree of the trial court as such on taking
into consideration the spirit of the provision of Article 136 of the Limitation
Act, it can be said safely that appeal being continuation of the suit, the judgment
and decree of the subordinate courts merged in the decree of the appeal and
pursuant to that the limitation to file the execution proceeding shall be deemed
from the date of passing the judgment, decree by the last appellate court
irrespective of the circumstance whether any interim stay order or interim
injunction was passed against the judgment and decree appealed with some
conditions and such conditions were not complied with by the party. So in
such premises, the aforesaid execution filed on 16.4.04 being filed within twelve
years from the date of judgment passed in second appeal is within limitation.
My aforesaid view is fully fortified by the decision of Raj sthan High Court in
the matter of Sayed Abdul Rauf, v. Nurul Hussain and others, AIR 1992
RAJASTHAN 3, in which it was held as under :-

10. As I have already observed, on the recommendation of
the Law Commission, the Parliament enacted the present
_ Art.136 which substantially re-produces the repealed 5.48,
C.P. C. and re-places Art. 182 of the old Limitation Act. This
was done with a view to overcome the difficulty which used to
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be faced by the litigants and the Courts. Enactment of Art.136
has simplified the controversy and has provided that for the
execution of any decree or order of any Civil Court, the period
of limitation would be twelve years. This period of limitation
begins to run "when the decree or order becomes enforceable".
Whether there was a stay order or not, that was not material
for the purposes of calculating the period of limitation and giving
effect to the phrase 'when it becomes enforceable’.

11. 1t is settled 1aw that the decree of the trial Court gets merged
with the decree of the appellate Court and the letter supersedes
the decree of the trial Court. This merger takes place
irrespective of the fact that the appellate Court affirms, modifies
orreverses the lower Court's decree.......cccouveeneeeen. " .

11. Aforesaid case was decided by such High Court taking into consideration
earlier decision of the Apex Court in the matter of "Gojer Brothers (P) Ltd.,
M/s. v. Ratan Lal Singh" AIR 1974 8. C. 1380. l

12. Aforesaid question is also answered by the Hon'ble Bombay High Court
in the matter.of Ramkrishna Bajirao Gotmadre, Applicant v. Kanhaiyalal
Tribhuwanlal Shah, reported in AIR 1990 BOMBAY 361 in which it was
held as under :-

An appellate decree supersedes the original decree on the basis
of doctrine of merger and only appellate decree is enforceable;
and the new Act has not brought about any change in the above
crystalized legal position. Such result would ensue even on the
effect of 0.41, R. 35 of the Code which deals with the decree
in appeal. Even if there is any doubt on the question its benefit
must go to the decree-holder for whom obtaining a decree is
generally a difficult task and realizing the fruits of the decree a
distant dream. After all appeal is continuation of the suit. True,
it is that the original decree is enforceable despite pendency of
appeal if there is no stay, but that aspect is beside the point.
Crux of the matter is, once it merges into the appellate decree,
it ceases to rule. Accordingly, the limitation for execution of
decree would commence from the date of appellate decree
irrespective of whether original decree was stayed or not.

13. Inview of aforesaid discussion, I have not found any merits in this
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revision even for admission, thus, the same is hereby dismissed at the initial
stage of motion hearing. However, keeping in view the impugned execution
proceeding is pending since long, the executing court is directed to take an
endeavour to expedite the proceeding to execute the decree and conclude
the same probably within six months from the date of receipt of the copy of
this order. There shall be no order as to the costs.

Revision dismissed.
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CRIMINAL REVISION
Before Mr. Justice R.C. Mishra & Mrs. Justice Vimla Jain

Cr.R. No.447/2010 (Jabalpur) decided on 18 November, 2010

O.P. SHUKLA ... Applicant
Vs.
STATE OF M.P. ... Non-applicant

Prevention of Corruption Act (49 of 1988), Section 19 - Sanction
for prosecution - Necessity - Office - Applicant is member of State
Administrative Services - He is alleged to have misused his office as
General Manager, M.P. State Civil Supplies Corporation Limited -
Held - Word 'office' denotes that office which the Public Servant misused
or abused for corrupt motives and in respect of which sanction to
prosecute him is necessary by competent authority entitled to remove
him from that office - No necessity of sanction by State Government

* for prosecution in respect of offences committed by him as General

Manager of Corporation. (Paras 10 to 12)

TR AR ST (1988 @7 43), 9T 19 — IOGNT & oY
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9% &1 Wae 8 NEEr dls 99 9 g fF seEr 9 ggen @
for goewaT faar ok free ddy ¥ oR afmfia =% @ g 99 ug
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P AEMET® $ W4 A I¥e ENI frd ¥ sgwEt @ wWew # afvgie
3 4y T WER ERT A @Y @Y araxd@ar T8 2
Cases reffered :

AIR 2007 SC 1274,(1975) 1 SCC 784, (2007) 9 SCC 539, 2005(1)
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MPLIJ 476, (1984) 2 SCC 183 (2007) 1 SCC 59, (2007) 1 SCC 49, (1998)
6 SCC 411.

Surendra Singh with Pratap Singh, for the applicant.
Aditya Adhikari, Special Public Prosecutor, for the non-applicant/S.P.E.

{Lokayukt).
ORDER

The Order of the Court was delivered by
R.C. MisHRA, J. :—In this revision, subject matter of challenge is the order
dated 8/3/2010 passed by the Special Judge [under the Prevention of
Corruption Act, 1988 (for brevity the 'Act')], Satna, in relation to Crime No.
1/2006 registered at SPE (Lokayukta), Rewa, against the petmoner and two
others namely R.K. Shrivastava and S.K. Trivedi, in respect of the offences
punishable under Sections 409, 420, 468, 471, 477-A and 120-B of the IPC
as well as Section 13(1)(d) read with S.13(2) of the Act.

2. Allegations as against the petitioner, in short, are that in pursuance of a
conspiracy, he, while working as General Manager of M.P. State Civil Supplies
Corporation Limited (for short "Corporation"), was involved in forgery and
cheating the State Exchequer by claiming allowances for his lodging and
boarding at Satna in connection with a meeting organized on 30.05.2003,
despite the fact that entire expenditure incurred on his stay at Hotel Savera
was borne by the Corporation and in this way, by abusing his position as a
public servant, obtained for himself pecuniary advantage through illegal or
corrupt means.

3.  The petitioner is a member of State Administrative Services. He was
appointed as Deputy Collector in the General Administration Department,
Government of M.P. in the year 1993. At the relevant point of time, he was on

_deputation to the Corporation having its head quarters at Bhopal whereas on
the date of filing of charge sheet also, he was holding the post of Special
Assistant to Minister for Cultural Affairs, Govt. of M.P. at Bhopal.

4. Admittedly, no sanction was obtained under Section 19 of the Act for
prosecution of anyone of the accused in respect of the offences under the Act
and, by the time the investigation was completed, co-accused S.K. Trivedi,
who made the payment of hotel expenses in his official capacity as District
Manager of the Corporation at Satna, had already retired. The other two
accused viz. the petitioner and R.K. Shrivastava, the then Regional Manager
in the Corporation at Katni, raised preliminary objection against taking of

LY
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cognizance of the offences under the Act in absence of sanction under
Section 19 of the Act thereof. However, learned trial Judge, for the reasons
assigned in the impugned order, proceeded to uphold the objection so far as
it related to co-accused R.K. Shrivastava who had continued to be in the
services of the Corporation. However, he further took the view that the
objection raised by the petitioner was not sustainable in the light of the
principles laid down by the Apex Court in Parkash Singh Badal v. State of
Punjab AIR 2007 SC 1274.

5.  Learned Senior Counsel, while placing reliance on a decision of the
Supreme Court in VK. Sharma v. State (Delhi Administration) (1975) 1
SCC 784, has strenuously contended that no cognizance of the offences under

" the Act could be taken against him in absence of sanction by the Government

of M.P. through GA.D (General Administration Department) that still continues
to be the dismissing authority. Reference has also been made to the following
observations made in Para 3 of the judgment in Parkash Singh Badal's case
It is stated that though the High Court primarily relied on
a Constitution Bench decision of this Court in R.S. Nayak
vs. A.R. Antulay (1984 (2) SCC'183), the said decision was
rendered in the context of the Prevention of Corruption
Act, 1947 (in short the '0Old Act’). It is submitted that the
" provisions contained in Section 6 thereof are in part
material to Section 19 of the Act so far as relevant for the
purpose of this case; the effect of Section 6(2) of the Oid
- Act (corresponding to Section 19(2) of the Act) was lost
sight of. The decision in the said case was to the effect
that if an accused is a public servant who has ceased to be
a public servant and/or is a public servant of different
category then no sanction in terms of Section 19(1) of the
Act corresponding to Section 6(1) of the Old Act is
necessary.

In response, learned Special Public Prosecutor, has submitted that the
impugned order, being well merited, does not warrant interference.

6.  Attheoutset, it may be observed that there exists a distinction between
"transfer” and "deputation”. "Deputation" connotes service outside the cadre
or outside the parent department in which an employee is serving. "Transfer",
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however, is limited to equivalent post in the same cadre and in the same
department. Whereas deputation would be a temporary phenomenon, transfer
being antithesis must exhibit the opposite indications (See. Prasar Bharati v.
Amarjeet Singh (2007) 9 SCC 539).

7. VK Sharma (above), a quasi-permanent Lower Division Clerk of the
Central Secretariat Clerical Service, Grade II, who was borne on the cadre
of Community Development and Co-operation, had come temporarily to the
Rationing Department with his lien on his post on the Central Secretariat. The
sanction was granted by Deputy Secretary of the Department, who was
competent to remove V.K. Sharma from his office within the meaning of clause
(c) of sub-section (1) of Section 6 of the Act. It was on these facts that the
Apex Court while holding that the sanction was granted by the competent
authority had rejected the contention that the sanction ought to have been
granted by the Chief Controller, Rationing,

8.  There cannot be any dispute with the proposition that by virtue of Rule
20 of the M.P. Civil Services (Classification, Control and Appeal), Rules,
1966, powers of termination of services of the petitioner even when he was
on deputation to the Corporation continued to vest in the appointing authority
viz. the State Government. For this, reference may also be made to the
decision of a single Bench of this Court in Kanchan Singh v. State of M.P.
2005 (1) MPLJ 476.

9. However, the question germane for decision of this revision is as to
whether State Government's sanction, under Section 19(1) of the Act, was
necessary for prosecution of the petitioner in respect of the offences under
the Act ?

10. Section 19 of the Act corresponds to Section 6 of the Prevention of
Corruption Act, 1947. As pointed out by the Constitution Bench in R.S, Nayak
v. A.R. Antulay (1984) 2 SCC 183), the expression 'office' denotes that
office which the public servant misused or abused for corrupt motives for
which he is to be prosecuted and in respect of which a sanction to prosecute
him is necessary by the competent authority entitled to remove him from that
office which he has abused and this interrelation between the office and its
abuse is the key to understand the provision providing for sanction by a
competent authority who would be able to judge the action of the public
servant before removing the bar, by granting sanction, to the taking of the
cognizance of offences by the Court against the public servant.

o
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11. The obvious conclusion was couched in these words -

"It unquestionably follows that the sanction to prosecute
can be given by an authority competent to remove the
public servant from the office, which he has misused or
abused because that authority alone would be able to know
whether there has been a misuse or abuse of the office by
the public servant and not some rank outsider".

12. Further, for re-affirming the principle that sanction for prosecution in
case the public servant is no longer holding the post/office during the holding
of which the alleged offence was committed, the following illustration, given
by the Constitution Bench in R.S. Nayak's case (supra), was reproduced in
Parkash Singh Badal's case (above) -

"Now if the public servant holds two offices and he is
) accused of having abused one and from which he is
. removed but continues to hold the other which is neither
alleged to have been used nor abused, is a sanction of the
authority competent to remove him from the office which
is neither alleged or shown to have been abused or misused
necessary? The submission is that if the harassment of the
public servant by a frivolous prosecution and criminal
waste of his time in law courts keeping him away from
discharging public duty, are the objects underlying Section
~ 6, the same would be defeated if it is held that the sanction
of the latter authority is not necessary. The submission
does. not commend to us. We fail to see how the competent
authority éntitled to remove the public servant from an .
office which is neither alleged to have been used or abused
would be able to decide whether the prosecution is frivolous
or tendentious. An illustration was posed to the learned
Counsel that a Minister who is. indisputably a public
servant greased his palms by abusing his office as Minister,
and then ceased to hold the office before the court was
called upon to take cognizance of the offence against him
and therefore, sanction as contemplated by Section 6 would
not be necessary; but if after committing the offence and
before the date of taking of cognizance of the offence, he
was elected as a Municipal President in which capacity he
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was a public servant under the relevant Municipal law,
and was holding that office on the date on which court
proceeded to take cognizance of the offence committed by
him as a Minister, would a sanction be necessary and that
too of that authority competent to remove him from the
office of the Municipal President. The. answer was in
affirmative. But the very illustration would show that such
cannot be the law. Such an interpretation of Section 6 would
render it as a shield o an unscrupulous public servant.
Someone interested in protecting may shift him from one
office of public servant to another and thereby defeat the
process of law. One can legitimately envisage a situation
wherein a person may hold a dozen different offices, each
one clothing him with the status of a public servant under
Section 21 IPC and even if he has abused only one office
Jor which either there is a valid sanction to prosecute him
or he has ceased to hold that office by the time court was
called upon to take cognizance, yet on this dssumption,
sanction of 11 different competent authorities each of
which was entitled to remove him from 11 different public
offices would be necessary before the court can take
cognizance of the offence commitied by such public
servant/while abusing one office which he may have ceased
to hold. Such an interpretation is contrary to all canons of
construction and leads to an absurd and product which of
necessity must be avoided. Legislation must at all costs be
interpreted in such a way that it would not operate as a
rogue's charter. (See Davis and Sons Ltd. v. Atkins [1977]
Imperial Court Reports, 662)" [Emphasis supplied]

Accordingly, there was no necessity of sanction by the State Government

for prosecution of the petitioner in respect of the offences under the Act -

allegedly committed by him as General Manager of the Corporation.

.13. The Apex Court in K. Karunakaran v. State of Kerala, (2007) 1
SCC 39 has already declined the prayer to have a fresh look at the view
expressed in R.S. Nayak's case (ibid). Moreover, as pointed out in Lalu
Prasad v. State of Bikar (2007) 1 SCC 49, the plea that the effect of the
Law Commission's Report and that of the Committee headed by Dr. Bakshi
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Tek Chand has not been considered by the legislature and therefore this is a
case of "casus omissus" has also been rejected in Kalicharan Mahapatra v,
State of Orissa (1998) 6 SCC 411 with these observations -

"It must be remembered that in spite of bringing such a
significant change to Section 197 of the Code in 1973,
Parliament was circumspect enough not to change the
wording in Section 19 of the Act which deals with sanction.

" The reason is obvious. The sanction contemplated in
Section 197 of the Code concerns a public servant who 'is
accused of any offence alleged to have been committed by
him while acting or purporting to act in the discharge of
his official duty', whereas the offences contemplated in the
PC Act are those which cannot be treated as acts either
directly or even purportedly done in the discharge of his
official duties. Parliament must have desired to maintain
the distinction and hence the wording in the corresponding -
provision in the Jformer PC Act was materially imported
in the new PC Act, 1988 without any change in spite of
the change made in Section 197 of the Code.”

14. Inthelight of the factual scenario as highlighted above and the well-
settled position of law holding that Section 19(1) of the Act is time and offence
related, the question deserves to be answered in the negative. As such, learned
trial Judge did not commit any error of jurisdiction in rejecting the objection
as to want of sanction for prosecution of the petitioner for the offences under
the Act.

15. Consequently, no interference with the order-dated 8/3/2010 (supra) is
called for under the revisional jurisdiction.

16. Therevision, therefore, stands dismissed.

Revision dismissed.
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MISCELLANEOUS CRIMINAL CASE
Before Mrs. Justice Indrani Datta

M.Cr.C. No. 2853/2008 (Gwallor) decided on 22 October, 2010

MOHAN MANDELIA . ‘ .. Applicant
Vs. ' ‘
STATE OF M.P. & anr. ‘ ' " ... Non-applicant

A, Criminal Procedure Code, 1973 (2 of 1 974), Section 202 -
Enquiry - Status of persons arrayed.as accused - Whenever Magistrate
accepts the complaint and starts inquiry, it means he has considered
the complaint and decided to proceed - At this stage it cannot be said
that person who has been mentloned in complaint as accused acquires
the status of accused. . . (Para2])
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' B. Criminal Procedure Code, 1973 2of 1 1974), Sections 200 &
202- Statement of complamant Statements of witnesses recorded prior
to the statement of complainant - It is mére irregularity and not illegality
-Nota ground to quash or hold the proceedings void ab initio. (P ara 22)
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: C... Criminal Procedure Code, 1973 (2 of 1974), Section 177,
Negotiable Instruments Act, 1881, Section 138 - Jurisdiction - Cheque
handed over to complainant at Gwalior - Gwalior Court has jurisdiction.

(Para 23)
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I

Cases referred : ' .

(2009) 1 SCC 516, (2009) 4 SCC 439,1(2005) BC 167, (2009) 11
SCC 89, (2009) 14 SCC 696, (2008) 14 SCC 1, 1985 CrLJ 94, AIR 2004
SC 4674, 1998 CrLJ 906, AIR 2008 SC 251, (2009) 9 SCC 682 1992
Supp (1) SCC 335.

R.K. Sharma, for the applicant Mohan Mandelia.

Prashant Sharma, for the applicant Sant Kumar Sharma.

T.C. Bansal, P.P, for the non-applicant/State.

A.R. Shivhare, GM.Soni & Atul Gupta, for the non- appllcant Rakesh
Yadav.

ORDER

INDRANI DATTA, J. :—This common order shall govern the disposal of
M.Cr.C. No0.2853/2008 (Mohan Mandelia vs. State of M.P. & Another)
and M.Cr.C.No0.3234/2008 (Sant Kumar Sharma vs. Rakesh Yadav and
Another) as they arise out of same order dated 04.02.2008 passed by the
learned IMFC Gwalior; whereby, on a complaint filed by respondent No.1
Rakesh Yadav, cognizance has been taken against the petitioners under Section
138 of Negotiable Instruments Act (for brevity “Act”) and under Sections
417, 418,420, 466, 468, 471, 120-B of IPC.

2. Fadéts in compendium are that respondent Rakesh filed a complaint
against the petitioners under Section 138 of Act and Sections 417,418, 420;
465, 467,468,471, 120-B IPC. As per averments of complaint, petitioner
Mohan Mandelia and accused Beena Mandelia are doing business of making
cartons and business is run in the name of GNTV. There was cordial
relationship between complainant and petitioner Mohan. Complainant used
to give loan to petitioner Mohan and his wife accused Beena from time to time
and they used to return the said amount to complainant. It is further averred
that from the year 2005 to July 2007 on vartous occasions Rs.5 lac two times,
Rs.10 lac and Rs.9 lac i.e. total Rs.39 lac have been given as loan by the
complainant to petitioner and his wife accused No.l and 2. That amount has
not been returned by them. When the amount was demanded by the
complainant, they teridered one cheque bearing No.038504 of Bank of India,
Phoolbagh Branch, Gwalior dated 08.10.2007 of Rs.39 lac which was signed
by accused No.l Beena by assuring that when cheque is presented it will be
honoured. After its presentation for encashment, the said cheque stood
dishonoured with the endorsement of “insufficient funds”. Cheque was
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returned by Bank of India Phoolbagh Branch in a sealed envelope, it is
alleged that when complainant opened the envelope he found that in the Cheque
it was mentioned that “Cheque issued for gift, valid up to Rs.1,000/-”. When
cheque was given to complainant by petitioner and co-accused Beena at that
time the hand written language and seal was not there. When information with
regard to said cheque was sought from Branch Manager of Bank of India
Phoolkagh Branch it was intimated that cheque was submitted by the Oriental
Bank of Commerce for clearing which was returned by Bank of India
because of insufficient fund and cheque was retumed in original and Bank of India
is having nothing to do with the seal and hiand-written language on the cheque.

3. It is further averred in the complaint that petitioner Sant Kumar
Sharma,Branch Manager of Oriental Bank of Commerce handing in glove
with petitioner Mohan and accused Beena has forged, the cheque by writing
on that cheque the words “Cheque Issued for gift,valid up to Rs.1,000/-". At
the time when the cheque was presented in Bank of India words “Cheque
issued for gift, valid up-to Rs.1,000/-"were not there and seal and hand-
written language was not there which was found when cheque was returned
to complainant on account of insufficiency of funds. Hence, it is apparent that
this forgery was committed and seal and aforesaid hand written words were
written when cheque was returned to Oriental Bank of Commerce by Bank
of India. On this éomplaint, the learned trial court recorded the statement of
complainant and witnesses under Section 200 and 202 CrPC and vide order
dated 04.02.2008 has taken cognizance against the petitioners for
commission of offence under Sections 420, 467. 468,471, 120-B IPC and
Section 138 of the Act, giving rise to present petitions.

4.  Itis contended by learned counsel for petitioner Sant Kurnar that main
dispute of alleged transaction is between the petitioner Mohan, accused Beena
and complainant. Petitioner Sant Kumar is having no role to play. Offenice
under Section 138 of the Act is not made out against the petitioner Sant Kumar
and the allegations levied are improper. Petitioner as Branch Manager is in
no way concerned with the crime. Cheque presented by complainant in Oriental
Bank of Commerce was sent to clearing house from where it was sent to
concerned Branch of Bank of India for clearing, which has been returned on
account of insufficiency of fund. in whatever fashion cheques are being
presented in Bank those are being sent for clearing to concerned Bank.
Petitioner is having no role to play. He was discharging his official duty. Itis
further submmitted that there is no documentary evidence that petitioner Sant

-
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Kumar has forged the Cheque and has put-up the seal and hand-written
language “Cheque issued for gift, valid up to Rs.1,000/-" afterwards when
cheque was returned from Bank of India to Oriental Bank of Commerce. It is
further submitted that there is nothing to connect present petitioner Sant Kumar
with the aforesaid transaction.

5. Learned counsel drew this court’s attention to citation R.Kalyani vs.
Janak C. Mehta and others (2009)1 SCC 516 in which, it is held by the

, Apex Court that vicarious liability can be fastened only by reason of a provision
of a statute and not otherwise and for said purpose, a legal fiction has to be
created. Relying on the aforesaid citation, it is contended that no vicarious
liability can be imposed on petitioner Sant Kumar as he was acting as Branch
Manager of the Bank.

6. Further reliance is placed on Mahesh Chaudhary vs. State of Rajasthan
and Another (2009) 4 SCC 439 in which it is held by the Apex court that
power under Section 482 CrPC is to be exercised to prevent abuse of process
of court or to secure ends of justice and Court can quash charge-sheet if
allegations in FIR or complaint petition do not disclose commission of offence
even if on face value they are taken to be correct in their entirety.

7. Over and above, reliance is placed on M. Venkateshwara Rao vs.
Bollisetty Bapanaiah and Another, 1 (2005) BC 167. In that ¢ase petitioner
was Manager of Bank and it was alleged that other accused with connivance
of petitioner have misappropriated the amount of alleged Cheque given by
respondent to accused and it was held that since the conspiracy attributed to
petitioner in his passing the cheque in connivance with the other accused and
since there is no other allegation against him and since the petitioner cannot
be said to have acted inviolation of provisions of Act in passing the cheque
which contained signature of 1st respondent, he cannot be said to have
. committed any offence against 1st respondent and it was held that even ifall
the allegations in the complaint are taken to be true, since no offence is made
out against the petitioner, therefore, complaint against him is liable to be quashed.

8. That apart, reliance is placed on Hiralal and Others vs. State of Uttar
Pradesh and Others (2009)11 SCC 89 in which it is held that the parameters
of interference with a criminal proceeding by the High Court in exercise of its
jurisdiction under Section 482 CrPC are well known. One of the grounds on
which such interference is permissible is that the allegations contained in the
complaint petition even if given face value and taken to be correct in‘their
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entirety, commission of an offence is not disclosed. The High Court may also
interfere where the action on the part of the complainant is mala fide. Similar
observations have been made by the Apex Court in a case relied upon by the
learned counsel for the petitioner in Dalip Kaur and others vs. Jagnar Singh
and Another, (2009) 14 SCC 696 and Rukmini Narvekar vs. Vz]aya
Satardekar and Others, (2008) 14 SCC 1.

9. Placing reliance on these citations it is urged that the petitioner being
Branch Manager, has no specific role and he has only forwarded the cheque
for clearance in the Bank and after receiving from Bank of India again sent the
cheque to complainant. No specific allegation is made against him that he has
acted in violation of Banking Act and hence no case is made out against him
and proceedings initiated against him deserve to be-quashed.,

. 10. Many fold submissions has been urged by leamed counsel for the
petitioner Mohan. His first submission is that procedure adopted by the learned
. Magistrate is not proper. Learned counsel for the petitioner placed reliance in
Ratish Rai v. Mohesh Singh, 1985 Cri. LJ. 94, in which it is held that
examination of complainant adds to credibility of complaint at initial stage and
complaint being foundation of entire proceedings should have test of credibility
by examining complainant on oath as regards facts of complaint. Placing
reliance on this citation, it is submitted that as the learned Magistrate has
recorded the statement of witnesses of complainant first. Mahendra and
Mohan were examined on 04.01.2008 thereafter complainant was examined
on 20.01.2008. It is stated that complainant should have been examined first
and thereafter statement of his witnesses were to be recorded. It is further
submitted that J.P, Sharma Branch Manager of Bank of India, Phoolbagh
Branch who has been mentioned as accused in complaint was examined on
21.01.2008 in trial Court and that is against law. The whole proceedings are
void ab initio as after his examination, the learned trial court has taken
cognizance against him on 04.02.2008 arbitrarily and thereafter on the
application filed by complainant his name was deleted from the array of
complaint on 27.06.2008, hence after passing the order of taking cognizance
against accused No.4 mentioried in the complaint, that order cannot be recalled.

11. Learned counsel for the petitioner Mohan placed reliance on Adalat
Prasad v.Rooplal Jindal and others, AIR 2004 SC 4674; wherein, it is held
that once cognizance of offence is taken and summons are issued then recalling
of that order by Magistrate is without jurisdiction. It is further submitted by
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learned counsel that in view of the above, all the proceedings are de hors the
law. ' '

12.  Second submission raised by leamed counsel for the petitioner Mohan
is that complainant has not mentioned that how petitioner has arranged the
huge amount of Rs.39 lac and endorsement in the cheque is also not
proper. The petitioner has made one application to Bank of India for stop
payment on the ground that bag containing cheque N0.038503 and 038504
of Bank of India Phoolbagh have been lost and one publication was also

“made in newspaper concerning the fact that bag containing disputed cheque
has been taken-away from factory campus by somebody, hence cheque
cannot be returned with the endorsement of “insufficient funds”.

13. Further reliance is placed on A. Bhoosanrao v. Purushothamdas
Pantdani and another, 1998 Cri.L.J. 906. In that case complainant failed to
prove that he had sufficient capacity to lend that amount that too by cheque
and he also failed to prove such amount was actually drawn by accused,
hence it is held that accused is not liable'to be pumshed for offence under
Section 138.

14. Third submission is made that the factory of petitioner is situated at
Morena and payment was made at Morena. Hence, Gwalior Court has no
jurisdiction to deal with the case and complainant has maliciously implicated
the petitionér Mohan and Sant Kumar, therefore, the entire proceedings
deserve to be quashed. :

15. Reliance is placed on Inder Mohan Goswami & Anr. v. State of
Uttaranchal & Ors., AIR 2008 SC 251; wherein, it is held that power under
(Section) 482 CrPC exists for advancement of justice and injustice by abuse
of process of Court can be prevented by exercising inherent powers.

.16. Further, reliance is placed on M.N. Ojha and others v. Alok Kumar
Srivastav and another, (2009)9 SCC 682. In that case complamt was filed -
against bank official as counter blast to action taken by them in their official -
capacity for realizing loan amount due and intention behind initiating criminal
proceedings was to prevent public servants from discharging their duties.
Averments and allegations made in complaint not disclosing any commission

. of offence by appellant, crlmlnal proceedings initiated against accused
persons were quashed. :

17.  Reiying on the aforesaid dicturn, it is submitted by learned counsel for
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the petitioner Mohan that this is a fit case for invoking inherent powers enshrined
under Section 482 of CrPC as no prima facie case is made out against the
petitioner Mohan.

18.  Combating the claim ofthe petitioners, thie learned counsel for the
respondents vehemently opposed the petition and submitted that the order of
the learned trial court of taking cognizance against the petitioners is legal
and proper -and requires no interference. It is further submitted that the
petitioner Mohan and his wife Beena have joint account in Bank of India,
hence they are jointly responsible for cheque given by Beenato complainant
which was duly signed by Beena and eventually stood dishonoured. It is further
submitted that as per statement of complainant’s witness No.4 J.P. Sharma,
Branch Manager of Bank of India that their bank has not issued any gift
cheque book to petitioner Mohan and only general cheque book was issued
to the petitioner and disputed cheque No0.038504 is a general cheque. It is
submitted by learned counsel on behalf of respondent that from the statement
of J. P. Sharma, Branch Manager of Bank of India, it is crystal clear that when
cheque was presented for encashment in Bank of India at that time words
“cheque issued for gift, valid up to Rs.1,000/-” were not there and that seal
and hand-written language was forged afterwards when cheque was returned
and was in possession of petitioner Sant Kumar Branch Manager of Oriental
Bank of Commerce, hence he is also similarly responsible with petitioner
Mohan and other accused for forgery of cheque and for conspiracy also. It is
further submitted that when the statement of witness No.4 J.P. Sharma Branch
Manager was recorded in the frial court at that time he was only a proposed
accused, hence the learned trial court has not acted beyond jurisdiction and
as such the order is infallible and requires no interference .by this Courtin a
petition under Section 482 CrPC.

19. Heard the learned counsel for the parties at léngth and perused the
documents on record.

20.  Atthisjuncture, it would be apposite aﬁd justifiable to go-through the
provisions of Section 202-and 2(g) of Code of Criminal Procedure, 1973.
Section 202 reads as follows:-

202. Postponement of issue of process- (1) Any Magistrate,
" onreceipt of a complaint of an offence of which he is authorized
to take cognizance or which has been made over to him under
Section 192, may, if he thinks fit, [and shall, in a case where
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the accused is residing at a place beyond the area in which
he exercises his jurisdiction,] postpone the issue of process
against the accused, and either inquire into the case himself or
direct an investigation to be made by a police officer or by
such other person as he thinks fit, for the purpose of deciding
whether or not there is sufficient ground for proceeding:

Provided that no such direction for investigation shall be made,-

(a) where it appears to the Magistrate that the offence
complained of'is triable exclusively by the Court of Session;
or

(b) Where the complaint has not been made by a Court, unless
the complainant and the witnesses present (if any) have been
examined on oath under Section 200.

.(2) in an inquiry under sub-section (1), the Magistrate
may, if he thinks fit, take evidence of witnesses on oath:

Provided that if it appears to the Magistrate that the offence
complained ofis triable exclusively by the Court of Session,
he shall call upon the complainant to produce all his witnesses
and examine them on oath.

(3) If an investigation under sub-section (1) ismade by a
person not being a police officer, he shall have for that
investigation all the powers conferred by this Code on an
officer in charge of a police station except the power to
arrest without warrant.

Section 2(g) reads as follows:-

"inquiry” means every inquiry, other than a trial, conducted
under this Code by a Magistrate or Court. .

21. Itis apparent on bare reading of these Sections that when Magistrate
takes a cognizance of a complaint presented before him, a person mentioned
in the array of accused does not assume status of “accused”. Whenever he
accepts the complaint and starts the inquiry, it means he has considered
the complaint and decided to proceed further, that does not mean any legal
parlance “taking cognizance”. At this stage it cannot be said that a person
who has been mentioned in the complaint as an accused acquires the status of
“accused”. That takes me to further inference that Magistrate is competent to
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examine any person deemed fit for unfolding the issue and providing him
sufficient information to conclude whether really that person or proposed
accused need to be proceeded against by issuing process. For his inquiry he
can examine such person who has not acquired the status of an “accused”,
though it may not pleasant to the test. The action of the Magistrate which has
been challenged in this petition by learned Counsel on behalf of petitioner
Mohan is improper keeping in view the provisions of Section 2(g) and 202 of
CrPC though the Magistrate has not given the reason supporting his action,
his action, cannot be treated to be giving pardon to an accused as indicated

by Section 306 of CrPC. Therefore, I have no hesitation in coming to a:

conclusion that provisions of Code of Criminal Procedure have not been
throttled and such an action cannot be treated to be something else than inquiry
started by Magistrate for collecting the information enabling him to cometoa
correct conclusion in the spirit of relevant provisions of Code of Criminal
Procedure. It is also apparent that when Shri J.P. Sharma was examined
before the learned trial Court, the trial court has not taken cognizance against

him and he was only proposed accused mentioned in the complaint. Hence,

submission of learned counsel for the petitioners that proper procedure has
not been adopted by learned Magistrate and proceedings are void ab initio,
"1s worthless and cannot be accepted.

22.  So far as contention that the learned trial court has erred in recording
the statement of witnesses of complainant first and then recorded the statement
of complainant is concerned, it is mere an irregularity and not illegality, hence
itis not a ground to quash or hold that all the proceedings are void ab initio.

23. Sofaras the point of jurisdiction is concerned, it is apparent that in the
statement recorded under Section 202 CrPC complainant in paragraph 4 has
specifically stated that Cheque of Rs.39 lac was handed-over by petitioner
Mohan at Gwalior in his house, hence Gwalior court has jurisdiction.

24.  As far as other points raised by the learned counsel for the petitioners |

Sant Kumar and Mohan are concerned, they touch the merits of the case. The
parties are to go for trial and all these points are to be decided after evidence
isrecorded in concerned trial court.

25. - The provisions of Section 482 CrPC are to be used in the-case where
order challenged is against law, totally against material available on record or

. perverse

26. In State of Haryana and other vs. Bhajan Lal and others, 1992
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Supp(1) S.C.C.335, in which following categories of cases are stated by
Hon’ble Apex Court by way of illustration, wherein the extraordinary power
under Article 226 or the inherent powers under section 482 Cr.P.C. can be
exercised by the High Court either to prevent abuse of the process of any
court or otherwise to secure ends of justice,

(1) Wherethe allegations made in the first information. report
or the complaint, even if they are taken at their face value and
accepted in their entirety do not prima facie constitute any
offence or make out a case against the accused.

(2) Wherein allegations in the first information report and
other materials, if any, accompanying the FIR do not disclose
cognizable offence, justifying an investigation by police officers
-under section 156(1 ) of the Code except under an order of a
Magistrate within the purview of Section 155(2) of the Code.

(3) Where the un-controverted allegations made in the FIR
or complaint and the evidence collected in support of the same
do not disclose the commission of any offence and make .out
a case against the accused.

(4) Where in the allegations in the FIR do not constitute
a cognizable offence but constitute only a non-cognizable
offence, no investigation is permitted by a police officer without
an order of a Magistrate as contemplated under section 155(2)
of the Code.

(5) Where the allegations made in the FIR or complaint
are so absurd and inherently improbable on the basis of which
no prudent person can ever reach a just conclusion that there
is sufficient ground for proceeding against the accused.

(6) Where there is an express legal bar engrafted in any of
the provisions of the Code or the concerned Act (under which
a criminal proceeding is instituted) to the institution and
continuance of the proceedings and/or where there is a specific
‘provision in the Code or the concerned Act, providing
efficacious redress for the grievance of the aggrieved party.

(7) Where a criminal proceeding is manifestly attended
with mala flde and/or where the proceeding is maliciously
instituted with an ulterior motive for wreaking vengeance on
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the accused and with a view to spite him due to prlvate and
personal grudge.

On perusal of the record of learned trial court, it is apparent that case of
complainant is not covered under any of the categories mentioned in above
case, therefore, this is not a fit case to invoke the power under Section 482 of
CrPC.

27.  Resultantly, considering the above legal position so also the material
available on record, no ground is made out for quashing the criminal procecdings
at this stage while exercising the power conferred under Section 482 of CiPC.
Accordingly, both the petitions are dismissed.

Petition dismissed.‘
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MISCELLANEOUS CRIMINAL CASE
* Before Mr. Justice S.N. Aggarwal

M.Cr.C. No.2224/2010 (Gwalior) decided on 9 November, 2010

AKHILESH SARAF (DR.) : ... Applicant
Vs.
SMT. USHA TIWARI : ... Non-applicant

Criminal Procedure Code, 1973 (2 of 1974), Section 199,
Negotiable Instruments Act, 1881, Section 138 - Jurisdiction of
cognizance - Cheque issued by another person purporting himself to
be the proprietor of the firm and the applicant has produced prima
facie evidence before the Court to show that he had nothing to do with
the business of firm who had issued the cheque in question to the
complainant - The essential ingredients of Section 138 are not satisfied
against the applicant and case u/s 138 cannot procéed - Order (taking
cognizance) set aside. ’ (Para 6)
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Shishir Saxena, for the applicant.
Amit Lahoti, for the non-applicant/complainant.

ORDER

S.N. AGGARWAL, J. :—This petition is in second round of litigation.
Respondent had filed a complaint case under Section 138 of the Negotiable
Instrument Act, 1881 against the petitioner on accusation that he had business
dealings with him and during the course of business dealings, he had given him
an account payee cheque 0ofRs.3,70,000/- dated 15.05.2007 drawn on State

Bank of Indore Branch purported to be signed by S.K. Saraf as proprietor of
M/s Vinayak Herbal.

2. Thepetitioner, on being summoned by the trial Court, produced a copy
of the bank statement to prima facie show that he was neither a signatory to
the cheque in question nor he was the proprietor of the firm on whose behalf
the cheque in question was issued in favour of the complainant. Since the
Court below had taken cognizance against the petitioner, the petitioner
challenged the said cognizance order in case being M.Cr.C. No. 8083/2009
which was disposed of by this Court vide its order dated 26.11.09 reserving
opportunity for the petitioner to move a fresh application before the trial Court
for review of cognizance order stating the details on the basis of which he
claims that he has not committed any offence. The trial Court was directed by -
this Court vide its earlier order to pass fresh order on merits without being
influenced with the fact of taking cognizance against the petitioner. Pursuant
to the said earlier order of this court, the petitioner filed application before the
trial Court for recall of cognizance order and this application has been
dismissed by the trial court vide impugned order dated 20.03.2010. Aggrieved
by the said order the petitioner has filed this petition.

3. Thaveheard the arguments of the learned counsel for the petitioner and
also of Mr. Amit Lahoti appearing on behalf of the respondent/complainant.

4.  The Court below has noted in the impugned order that the petitioner
had produced before it the copy of statement of bank account from which the
cheque in question was allegedly given to show that he has nothing to do with
the business of the firm M/s Vinayak Herbal or with the issuance of cheque in
question. It is further noted by the trial court in the impugned order that a
perusal of the said bank statement shows that the petitioner was not the

proprietor of the firm which had issued the cheque in question to the
complainant.
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5. Mr. Lahoti appearing on behalf of the responﬂent/complainant has
argued that the court below can prosecute the petitioner for offence under
section 420 of IPC, as according to him the petitioner has cheated him by
issuing the cheque in question from the bank account of accused's brother. I
do not find any merit in this contention of the learned counsel for the respondent/
complainant.

6.  The fact of the matter is that the cheque in question on the basis of
which complaint under section 138 of Negotiable Instrument Act was filed by
the respondent against the petitioner was issued by one Shri S.K. Saraf
purporting himself to be the proprietor of the firm M/s Vinayak Herbal. The
petitioner has produced prima facie evidence before the court below to show
that he had nothing to do with the business of the firm which had issued the
cheque in question to the complainant. This Court is of the opinion that essential
ingredients of Section 138 of Negotiable Instrument Act are not satisfied
against the petitioner and therefore the case under section 138-of Negotiable
Instrument Act cannot proceed against the petitioner.

7. Inthe opinion of this Court, the cognizance taken by the Court against
the petitioner for offence under section 138 of Negotiable Instrument Act is
without jurisdiction. The impugned order cannot stand the test of judicial
scrutiny and is liable to be set aside. Accordingly, this petition succeeds. The
impugned order is set aside. The respondent may take appropriate legal remedy
against the concerned persons as may be available to him as per law. Needless
to say private complaint filed by the respondent against the petitioner under
section 138 of Negotiable Instrumént Act is also quashed.

Petition succeeds.
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