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2 INDEX
(Note An asterisk (*) denotes Note number)

Accommodation Control Act, M.P. (41 of 1961) - Section'12 (1) -
Mesne profits - Higher rate than contractual rate - Tenant found to have
parted with the possession of the suit shop in favour of sub-tenant - Sub-
tenant is running the business in it for last number of years - Mesne profits
on higher rate than contractual rate may be awarded. [Harveer Singh v. Shri
Kishan Singh Tomar] ) - ...654

Accommodation Control Act, M.P. (41 of 1961), Section 12(1)(b)
& (f) - Right of sub-tenant to oppose eviction - Sub-fenant has no right fo
oppose the claim for eviction on the ground of bona fide need - He has
merely a right to oppose eviction on the ground of sub-tenancy w/s 12(1 ()
of the Act. [Harveer Singh v. Shri Kishan Singh Tomar] ...654

Accommodation Contrel Act, M.P. (41 of 1961), Section 12(1)(f),
Civil Procedure Code, 1908, Order 6 Rule 17 - Amendment after
commencement of trial - Permissibility - Suit for eviction at the stage of
defendant evidence - Plaintiff executed lease deed of adjacent shop -
Immediately thereafter defendant sought amendment in written statement -
Held - Subsequent event has occurred after commencement of trial and
application for amendment filed with due diligence - Trial Court erred in
exercising its jurisdiction in rejecting application - Petition allowed. [Kamla
Bai (Smt.) v. Smt. Preeti Raizada] ...603

Accommodation Control Act, M.P. (41 of 1961), Section 12(1)(f) -
Plaintiff filed a suit for bona fide need of his son - Prior to the institution of
suit, suit shop was allotted to the son in partition - After death of plaintiff,
son is brought on record in place of plaintiff - Bona fide need is found proved
and decree of eviction on ground w/s 12(1)(f) passed - Held - Decree cannot
be interfered with at the instance of sub-fenant that the original plaintiff was
not competent to represent the estate at the time of institution of suit. [Harveer
Singh v. Shri Kishan Singh Tomar] | ...654

Central Civil Services (Classification, Control and Appeal) Rules,
1965, Rule 10(6) & 10(7) [Inserted by amendment w.e.f. 02.06.2004] -
Suspension - Review of suspension order - As per sub-rule (6), order of
suspension would not survive after period of 90 days unless it is extended
after review - Respondent suspended on I 0.08.2002 - Case of respondent
reviewed on 20.10.2004 - Held - As per amended rules, as review committee
was not constituted and review had not been conducted within 90 days -
Subsequent review could not revive the order which had already become
invalid - Appeal dismissed. [Union of India v. Dipak Mali] 8C...547

Civil Procedure Code (V of 1908), Section 115 - See - Specific Relief

Act, 1963, Section 6 [Ramniwas Sharma v. Smt. Jasoda Bai] ...691
Civil Procedure Code (V of 1908), Order 6 Rule 17 - See -
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Accommodation Control Act, M.P, 1961, Sectwn 12¢(1)() [Kamla Bai (Smt)
v. Smt. Preecti Raizada] ..603

Civil Services (Classification, Control and Appeal) Rules, M.P. 1966,
Rule 10(iv), Civil Services (Pension) Rules, M.P. 1976, Rule 9 -
Withholding of pension to the extent of 1% with cumulative effect - Petitioner
retired before the order of penalty could be passed - Penalty of withholding
of 1% of pension with cumulative effect imposed - Held - Such penalty is not
a minor penalty - If petitioner had already retired, respondents could have
taken recourse of Rule 9 of Rules, 1976 - Order of penalty quashed [Ahmad
Hussain v. State of M.P.] ..581

" Civil Services (Pension) Rules, M.P. 1976, Rule 9 - See - Civil
Services (Classification, Control and Appeal) Rules, M.P. 1966, Rule 10(iv)
[Ahmad Hussain v. State of M.P.] ...581

Constitution, Article 21 - Rehabilitation - No further acquisition of
land, excavation or construction of canal network for Command Area of
Indira Sagar and Omkareshwar Projects will be undertaken until Command
Area Development Plans are cleared by committee of experts constituted for
Sardar Sarovar, Indira Sagar and Omkareshwar Projects. {Narmada Bachao
Andolan v. State of M.P.] . ...553

Constitution, Article 21 - Rehabilitation - Respondents Nos.l & 2
will provide rehabilitation and re-settlement benefits of rehabilitation policy
of Government of M.P. for Narmada Valley Project to displaced persons and
Jamilies of Indira Sagar and Omkareshwar Canal Projects and will constitute
Grievance Redressal Authority to decide complaints. {[Narmada Bachao
Andolan v. State of M.P.] ...5353

Constitution, Article 215, Contempt of Courts Act, 1971, Section
12 - Powers of the Court - Held - The jurisdiction in contempt is not 10 be
invoked vinless there is real prejudice which can be regarded as a substantial
interference with the due course of justice and that the purpose of the Court's
action is a practical purpose and it is reasonably clear on the authorities
that the Court will not exercise its jurisdiction upon a mere question of
propriety - Even if it is assumed that the respective actions attribiited to the
respondents suffer from any inadvertence or impropriety, il would not be
possible to hold anyone of them guilty of contempt of the Court. [Vivek Valenkar

v. Arvind Joshi] ..636
Contempt of Courts Act (70 of 1971), Section 12 - See - Constitdtibn,
Article 215 [Vivek Valenkar v. Arvind Joshi] ...636

Criminal Procedue Code, 1973 (2 of 1974), First Schedule,
Appendix "A" r/w S. 2(a) - See - Essential Commodities Act, 1 955, Sections
7(1)(a)(ii) & 10-A, {Hariom v. State of M.P.] ) w0 ..764
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6 INDEX

Criminal Procedure Code, 1973 (2 of 1974), Section 91 - Summoning
of documents at the stage of framing of charge - It cannot be said to be
absolute proposition of law that under no circumstance the Court can look
into the material produced by defence at the time of framing of charge.
[Munnalal v. State of M.P.] .. 703

Criminal Procedure Code, 1973 (2 of 1974), Section 51 - Summoning
of documents at the stage of framing of charge - There can be rare and -
exceptional cases where alleged defence material could be shown to the trial
Court for demonstrating- that prosecution version is. totally absurd or
preposterous and defence material could be looked into by the Court at the
time of framing of charge - Trial Court was directed to entertain application
w/s 91 and also to examine documents sought to be summoned by petitioner
at the time of framing of charge. [Munnalal v. State of M.P.] ... 703

Criminal Procedure Code, 1973 (2 of 1974), Sections 133 & 145 -
Nuisance - In proceedings .u/s 145, ‘material available on record discloses
existence of public nuisance - SDMis not precluded from taking action w/s
133 - Application dismissed. [Shivraj Singh v. State of M.P.] ... 742

Criminal Procedure Code, 1973 (2 of 1974), Section 156(3) - Power
to direct investigation - Magistrate is empowered to pass an order to investigate
the allegations alleged in complaint even if it is triable by Court of Sessions.
[Arun Kumar Jain v. Dinesh Tripathi] .. 707

Criminal Procedure Code, 1973 (2 of 1974), Section 156(3) - Power
to direct investigation - While passing an order to investigate, the Magistrate
ought to have applied his mind to the allegations - If order is passed without
application of mind, even at the stage of direction u/s 156(3) Cr.EC., it may

 be liable to be set-aside. [Arun Kumar Jain v. Dinesh Tripathi] CLLT07T

Criminal ‘Procedure Code, 1973 (2 of 1974), Section 156(3) -When
_ direction to investigate cannot be given - In absence of any specific allegation
" of causing any injury or assigning any role against superior- officers, merely
on the bald statement issuance of direction to investigate the said incident
“by the concerning.-SHO—agafnsr them cannot be directed. [Arun Kumar Jain v.
Dinesh Tripathi] - ' : ..707 -
Criminal Procedure Code, 1973 (2 of 1974), Section 174 - See -
Penal Code 1860, Sections 306 & 498-4, [Shriram v. State of M.P.] ...665

Criminal Procedure Cede, 1973 (2 of 1974), Section 197 - Acts not
done in discharge of official duty - Umbrella of S. 197 Cr.P.C. is not available.
[O.P. Yadav v. State of M.P.] ... 745

Criminal Procedure Code, 1973 (2 of 1974), Section 204 - There
cannot be any straitjacket formula for issuance of warrants but as a general
rule, unless an accused is charged with the commission of an offence of a
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8 INDEX

heinous crime and it is feared that he is likely to tamper or destroy the evidence
or is likely to evade the process of law, issuance of non-bailable warrants
should be avoided. [0.P. Yadav v. State of M.P.] ' ...745

Criminal Procedure Code, 1973 (2 of 1974), Section 222 - When
offence proved included in offence charged - When it is not clear or doubtful
as to what offence is committed or made out, then the Court possess the
power to convict a person in relation to a minor offence established from the
evidence brought on record. [Mazboot Singh v. State of M.P.] ...674

Criminal Procedure Code, 1973 (2 of 1974), Section 319 - Evidence
- On the basis of examination-in-chief of witnesses, a person can be
summoned u/s 319, [Rakesh Ranpuria v. State of M.P.] _ .49

Criminal Procedure Code, 1973 (2 of 1974), Section 319 - Power to
proceed against other persons appearing to be guilty of offence - Court is
empowered to proceed against any person not shown or mentioned as accused
if it appears from evidence that such person has commitfed an offence - This
power is conferred on Court fo do real justice. [Rakesh Ranpuria v. State of
M.P] ...749

Criminal Procedure Code, 1973 (2 of 1974), Section 407 - Transfer of. '
case - Applicants being prosecuted w/ss. 122, 124-A; 153-A of IPC, u/ss. 3 & 13
of Unlawful Activities (Prevention) Act, 1967 and w/ss. 25 & 27 of Arms Act,
1959 at Dhar - Counsel for applicants from Ujjain who appeared before Court
was beaten and threatened by some of members of Bar Association and Political
Party - News also published in newspapers under heading "Dhar Mein Simi
Sarganaon Ke Vakil Ko Phir Peeta" - CD also shows that Advocate was illtreated .
and beaten - Held - For administrative convenience and also in the interest of
fair and impartial justice the matter is transferred from Dhar to Indore -
Application allowed. {Ansar v. State of MP} ’ ... 753

Criminal Procedure Code, 1973 (2 of 1974), Sections 438 & 439 -
Regular bail - Custody - Even though, an application for grant of regular
bail on behalf of accused enjoying liberty of release on anticipatory bail
may be presented through a Counsel, yet, it can be heard and decided only
when accused is in custody. [Sonu @ Shahazad v. State of M.P] - ..758

Criminal Procedure Code, 1973 (2 of 1974), Sections 438 & 439 -
Regular bail - Custody - Interim bail - Court hearing regular bail application
has inherent powers fo grant interim bail pending its final disposal - If
application for grant of interim bail is made on the ground of non-availability
of case diary, the Court should hear and decide interim bail application on
the same day. [Sonu @ Shahazad v. State of M.P] ... 758

Criminal Procedure Code, 1973 (2 of 1974), Sections 438 & 439 -
Regular bail - Custody - In view of precondition of custody no adjournment
should be asked by Public Prosecutor on the ground of non-availability of
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10 INDEX

case diary - Accused may also disclose the date of his proposed surrender o
custody at least 3 days in advance. {Sonu @ Shahazad v. State of M.P.]...758

Criminal Procedure Code, 1973 (2 of 1974), Section 482 - Complaint
- Quashed without petition - Four police officers filed petition seeking
quashment of the private complaint and the direction to investigate against
them - AddLS:P. Fas not filed such petition - Held - There is no ground to
investigate against the police officers including the Addl.S.F. - Invoking the
inherent powers With a view to prevent the abuse of process of Court or to
otherwise secure the ends of justice the complaint filed against the AddlLS.F.
also quashed. [Arun Kumar Jain v. Dinesh Tripathi} <707

Criminal Procedure Ceode, 1973 (2 of 1974), Section 482 -
Quashment of ELR. registered against the Advocate - Whether a criminal
case can be registered against an Advocate who had filed a civil suit on the
instructions of his client - Held - FIR lodged by complainant against her
husband and one Girija Devi that -both of them made a conspiracy and filed
a civil suit w/s 9 of Hindu Marriage Act, 1955 and obtained forged decree
from Court - No allegation and iota of evidence that Advocate was also
involved in conspiracy - Registration of case against Advocate illegal and
e“rjrohecms -.Petition allowed. [Mahesh Singh Tomar v. State of MP] ....*9

Criminal Trial - Principle of vicarious liability having no application
in a prosecution which is to be lodged against superior officers. [Arun Kumar
Jain v. Dinesh Tripathi] . 707

Easements Act (5 of 1882), Section 52 - License - Ingredients -

License is personal to grantor and licensee (grantee} - It is not annexed fo
the property in respect of which it is enjoyed and it is neither transferable
nor heritable - K creates no duties and obligations upon the person making
the grant - It also does not create an interest in the property. [R.V. Infrastructure

' Engineers Pvt. Ltd. v. State of MP ] ' - ...608

FElectricity Supply Code, M.P, 2004, Section 4.17 - Application for
new electric connection by house purchaser - Arrears of electricity due or
other dues with regard to the same preniises against-erstwhile owner - Held -
House purchaser could not get any benefit if the arrears. of electric connection
be not paid - Petition dismissed. [Mahila Kamla Dubey v. M.P. Vidyut Mandal,
Gwalior] . ...598

Essential Commodities Act (10 of 1955), Sections 7(1)(a)(ii) & 10-
A, Criminal Procédue Code, 1973, First Schedule, Appendix "A" rfw S.
2(a) - Classification of offences against other laws - Under the E.C. (Special
Provisions) Act (18. of 1981), the offences were made non-bailable by
amending S. 10-A of E.C. Act - Now, the Act, 1981 is not in force and the
amendment stands deleted automatically - Therefore, the provisions of CrPC.
are applicable - As per First Schedule, Appendix 4" riw S. 2(a) of Cr.P.C,

etV
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offences fall w/s 7(1)(a)(ii) of E.C. Act are cognizable and non-bailable.
[Héariom v. State of M.P] ~ ... 764

Evidence Act (1 of 1872), Section 3 - Ckild witness - Reliability -
Child witness has understood the true meaning of oath and necessity of
speaking fruth and has given rational answers to all the questions put to her
- Not exhibited any intellectual incapacity to understand the nature of
questions - No iota of doubt exist about tutoring by prosecution - Evidence
reliable. [Mazboot Singh v. State of M.P] . ..674

Evidence Act (1 of 1872), Section 3 - Child witness - When there
exisis a reliable and trustworthy testimony of daughter of prosecutrix, it
becomes difficult for Court to brush_aside the testimony of the child witness.

[Mazboot Singh v. State of M.P.] - ...674
Evidence Act (1 of 1872), Section 3 - Circumstantial evidence - Law .
 discussed. [State of M.P. v. Shankarlal] ] LT1T7
Evidence Act (1 of 1872), Section 3 - See - Penal Code, 1860,

Sections 302, 366, 364 & 376 [State of M.P. v. Shankarlal] Ay

Evidence Act (1 of 1872), Section 27 - How much of information

received from accused may be proved - Law discussed. [State of M.P. v.
Shankarlal] - . LT717

Evidence Act (1 of 1872), Section 27 - How much of mformatwn
received from accused may be proved - Place where dead body was lying was
already in the knowledge of the investigating agency - Recovery of empty liquor
bottle from open and accessible place to everybody - Both circumstances are not
incriminating circumstances. [State of M.P. v. Shankarlal] .17

Evidence Act (1 of 1872), Section 27 - How much of information
received from accused may be proved - Recovery of blue underwear - Seized
underwear was not got identified by parents or other relatives of deceased
by holding T.LF. - Underwear not produced in Court and not got identified
in Court - Recovery of blue underwear of no consequence - Appeal allowed.

[State of M.P, v. Shankarlal] Y
Evidence Act (1 of 1872), Section 32 - See - Penal Code, 1360,
Sections 304-B & 498-A, [Srikant v. State of M.P.] ...083
Evidence Act (1 of 1872), Section 113-A - See - Penal Code, 1860,
Sections 306 & 498-A, [Shriram v. State of M.P.] ...683

Excise Act, M.P. (2 of 1915), Section 34(1)(a)(2) - Conspicuous
possession - Applicant registered owner of Tractor & Trolley - Liquor seized
Jrom Trolley and at the time of seizure no one was present with Tractor
concerned - Prosecution failed to prove that from conspicuous possession of
the applicant, the contraband article was seized - Applicant cannot be held
guilty - Revisicn allowed. [Sobran Singh v. State of M.P.] ..*10

»
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Flag Code of India, 2002 - Flag Code is not a statute and
cannot regulate fundamental right to fly National Flag. [Aamir Khan v. State
of M.P.] ...736

Flag Code of India, 2002 - Flag Code is not a statute and
cannot regulate fundamental right to ﬂy National Flag. [1.P. Dutta v. Ravi
Antarolia] 729

Flag Code of India, 2002, Sections 2(B)(5), 3, 5, 6 & 11 - See -
Prevention of Insults to National Honour Act, 1971, Sections 2 & 3 [Aamir
Khan v. State of M.P] ...736

General Sales Tax Act, M.P. 1958 (2 of 1959), Section 44 - Reference
- Whether an Aadhatiya is liable to pay entry tax - Held - An Aadhatiya is
nothing but a commission agent and he causes entry of the goods in the
local area and he is liable to be taxed. [Sales Tax Comm1ssmner v. M/s. Pannalal
Narendra Kumar, Jabalpur] : 725

Interpretation of documents - Recital - Recitals in a document can
never be conclusive - Substance of the term agreed upon and not the
nomenclature given to the deed by the parities is material. [R.V. Infrastructure

Engineers Pvt. Ltd. v. State of MP] ...608
Nuisance .- Remedies under civil and criminal law - Law discussed.
[Shivraj Singh v. State of M.P.] ...742

Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993 (1 of 1994),

Section 86(1) - Gram Panchayat appointed Panchayat Karmi - SDO set-

“aside the order of dppointment in appeal - Collector directed appointment
by fresh advertisement u/s 86(1) - Held - Collector (Prescribed Authority)

can not issue such direction unless there is willful default or negligence on

the part of Gram Panchayat in performing its duties of filling the post -

Order of learned Single Judge setting-aside order of Collector upheld - Writ

Appeal dismissed. [Brajesh Sharma v. Nagendra Singh Sisodiya] ...5350

Penal Code (45 of 1860), Section 109 - See - Prevention of Insults to
National Honour Act, 1971, Sections 2 & 3, [Aamir Khan v. State of M.P.]...736

Penal Cade (45 of 1860), Sections 302, 366, 364 & 376, Evidence
Act, 1872, Section 3 - Rape and Murder - Circumstantial evidence - Last
seen together - Salesman of liquor shop (P.W. 15) states that appellant along
with girl had come to liquor shop and had purchased liquor - He had identified
the dead body of the girl and appellant from a photograph published in
newspaper - Newspapers not filed - Dock identificatiori after 12 months of
incident of no use in absence of T.1. P Witness not reliable. [State of M.P. v.
Shankarlal] : L7117

Penal Code (45 of 1860), Sections 304-B & 498-A - Dowry death -

Deceased died along with her 2 year old girl by burning within 7 years of

-y
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marriage in abnormal circumstances - Appellant also did not inform the
incident to the police or to his in-laws - Circumstances suggest that deceased
was being harassed by persistent and consistent demand of dowry - Guilt of
appellant proved beyond reasonable doubt. [Srikant v. State of M.P.] ...683 .
Penal Code (45 of 1860), Sections 304-B & 498-A, Evidence Act,
1872, Section 32 - Dying declaration - Reliabilify - Principal of school
recorded dying declaration of deceased - No certificate of doctor that
deceased was fit to give siatement - Statement not recorded in question answer

form - Statement not read over to deceased - Statement of Principal of school

is self contradictory on material facts - Principal of school appears to be
interested witness - Evidence unreliable. [Srikant v. State of M.P.] ...683

Penal Code (45 of 1860), Sections 306 & 498-A, Criminal Procedure
Code, 1973, Section 174 - Abserice of*allegations of demand of vehicle,
cruelty or harassment to deceased in merg intimation echo the possibility of
it being an afterthought. {Shriram v. State of M.P.] ...665

Penal Code (45 of 1860), Sections 306 & 498-A - Cruelty - Merely
addressing Pdkyh dywVhf3 or Prsjs cki us dqN ugh fit:kf can hardly be said
fo be such willful conduct so as to drive a woman fo commit suicide or fo
cause grave injury 1o her life or limb. [Shriram v. State of M.P.] ..665

Penal Code (45. of 1860), Sections 306 & 498-A, Evidence Act,
1872, Section 113-A - Pres:imptian - Although deceased committed suicide
within' 3 days after coming fo her nuptial home but there is no evidence that
appellants in any way aided, instigated or abetted commission of suicide or
subjected her to cruelty or harassment for any unlawful demand - Presumption
u/s 113-A cannot be attracted. [Shriram v. State of M.T'] ...665

Penal Code (45 of 1860), Sections 306 & 498-A - Unlawful demand
- Vehicle given at the time of marriage developed defects within one month -
Appellant No.1 brought back the vehicle and gave it to father-in-law for
getting it repaired at a place from where it was purchased - Held - If vehicle
had developed some problem within one month, there was noting wrong if it
was brought back for getting it repaired at a place from where it was purchased
- This could not be termed as unlawful demand. [Shriram v. State of M.P.]...665

Penal Code (45 of 1860), Section 354 - Attempt to outrage the modesty
- Prosecution fo establish causation of assault or use of eriminal force against a
woman with intend fo outrage her modesty. '[l\dazb(qof Singh v. State of M.P.]... 674

Penal Code (45 of 1860), Sections 354 & 376 - Rape or attempt lo
outrage modesty - Medical evidence - When medical evidence is
conspicuously silent about occurrence of injuries either on the person or on
private part of prosecutrix, irresistible conclusion of there being no forcible
intercourse could easily be drawn. [Mazboot Singh v. State of M.P.] ...674
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Prevention of Food Adulteration Act (37 of 1954), Sections 10(4)
& 10(4-A) - Powers of the Food Inspector - Held - As per Ss. 10(4) & 10(4-
A) of the Act, if any article seized is found adulterated and Local Authorities
have satisfied that it is unfit for human consumption, the Authorities could
destroy the adulterated food article. [Hind Dairy and Food Products,
Maharajpura, Gwalior v. State of MP] ...583

Prevention of Food Adulteration Act (37 of 1954), Section 24,
Prevention of Food Adulteration Rules, M.P. 1962, Rule 4 - Powers &
duties of State Authority - Held - State Authority i.e. Food (Health) Authority
and Controller, Food & Drugs Administration, Bhopal has power to suspend
the production & manufacture of articles of food if on inspection after a
report of Public Analyst, it has been found that the aforesaid article of food
is adulterated or misbranded. THind Dairy and Food Products, Maharajpura,
Gwalior v. State of MP] ~ ~ ...583

Prevention of Food Adulteration Rules, M.P. 1962, Rule 4 - See -
Prevention of Food Adulteration Act, 1954, Section 24, [Hind Dairy and Food
Products, Maharajpura, Gwalior v. State of MP] ...583

Prevention of Insults to National Honour Act (69 of 1971), Section
2 - Penalty - Film 'LOC Kargil’ exhibited the coffins of the soldiers covered
by National Flag - It was alleged that National Flags were wrongly used for
covering the coffins - Held - It is no where stated that how the flag has to be
used - Offence under the Act can only be constituted if any person within
public view burns, mutilates, defaces, disfigures, destroys, tramples upon or
otherwise brings into contempt. [J.P. Dutta v. Ravi Antarolia] .. 729

Prevention of Insults to National Honour Act (69 of 1971), Sections
2 & 3, Flag Code of India, 2002, Sections 2(B)(5), 3, 5, 6 & 11, Penal
Code, 1860, Section 109 - National Flag was hosting even after sunset -
Film Actor Aamir Khan was chief guest of function in which complainant
was also present - Nothing in complaint or in evidence has been stated against
Aamir Khan except that he was present in the said function - Prima facie no
evidence to prove that he has caused insult to National Flag - Application

allowed. [Aamir Khan v. State of M.P.] ...736

Public Premises (Eviction of Unauthorised Occupants) Act (40 of '
1971), Section 7 - Payable - Meaning - Held - The word "payable” in S. 7 of
the Act in the context in which it occur s means legally recoverable. [Lakhanlal
Rawat v. Union of India] ...699

Public Premises (Eviction of Unauthorised Qccupants) Act (40 of
1971), Section 7 - Power to require payment of rent or damages in respect of
public premises - Time barred claim - Permissibility - Section 7 of the Act
only provides of special procedure for realization of rent in arrears and
does not constitute a source or foundation of a right to claim debt otherwise
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o RAid @ 918 0T W 95 i T ©) o Suded arer geref srafafie ar fegr e
e B | (fas ST yus GE YisdeE, RGN, e € 1.9 ved) ..583

.| afAsr e A, 1962.ﬁm4~ét&—?§r€ialqﬁmﬁaﬂwaqﬁﬁm.
1854, GNT 24, (fe 2ad (ve @S WiseEH, HeRMIQY, @R fa 7.9, 7o) 583

s Ma IgwE Framer afefas (1971 a1 69), ot 2 — IfRA — fFeR
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‘@e-Ble Far 8, fawfa war 8, Rgfa ovar 8, T ovar 8, $oaar § 97 =
THH Bt 7 | (@, g fa. ¥ siwRifom) 729

g MRa A - AR st mw (1971 @7 69), R 2 9 3, AR
egw Hfear, 2002, ar@ 2(§)(). 3. 5. 6 T 11, Evs Wkar, 1860, SIRT 109
- qafa @ e ot Igew wewrET 91 3T o — e afar aifR T wRE
F 7E Affer o v aRard) #f divg o — aRars 91 ey ¥ ok u e & faeg
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time barred -When a duty is cast on an authority to determine the arrears of

rent, the determination must be in accordance with law. [Lakhanlal Rawat v.
Union of India] ...699

Registration Act (16 of 1908), Section 17 - See - Transfer of Property
Act, 1882, Section 107, [Balvant Rai Agrawal v. Bharat Petroleum Corporation]... 646

Registration Act (16 of 1908), Sections 17 & 49 - Unregistered &
unexeciuted sale deed - When document has not been executed by all the
sellers - Document could not be presented JSor registration - Ss. 17 & 49 not
applicable. [Narbada Prasad v. Manik Darbar] ...505

Service Law - Civil Services (Perision) Rules, M.P. 1 976, Rule 47 - Family
Pension - Denied on the ground that deceased government servant didn't complete
25 years qualifying service - Held - If a government servant, who is not governed
by the Workmen's Compensation Act, 1923, dies while in service after having
rendered not less than 7 years continuous service, the Jamily pension is payable
- Petition allowed. [Kamla (Smt.) v. State of M.P] ...593

Specific Relief Act (47 of 1963), Section 6 - After dispossession,
defendant constructed two Pucca rooms on the suit property - Suit u/s 6 of the
Act - Decree for restoration of possession with the direction to the defendant for
removal of construction - Held - Court has no power fo direct for removal of
construction in a suit i's 6 of the Act - Such direction set-aside - Decree modified
accordingly. {Ramniwas Sharma v. Smt. Jasoda Bai] ' ...691

Specific Relief Act (47 of 1963), Section 6, Civil Procedure Code,
1908, Section 115 - Remedy against a decision u/s 6 of the Act - Unsuccessful
party can file a suit based on title - Remedy of filing a revision is available but
that is only by way of an exception - Held - In the present case, direction for
removal of construction issued which is obviously an exceptional circumstance -
Therefore, revision is maintainable. [Ramniwas Sharma v. Smt: Jasoda Bai]...691

Stamp Act (2 of 1899) [As amended by Stamp (M.P. Amendment) Act,
(12 of 2002) w.e.f. 13.08.2002], Schedule 1-A, Article 33 - Constitutional validity
- Stamp duty on lease - Document in question is not the one which is covered
under List I, Entry 91 of 7th Schedule of Constitution - Entry 44 of Ilird List of
7th Schedule of Constitution provides for stamp duties other than duties or fees
collected by means of judicial stamps - State is competent fo prescribe the. rates
as mentioned in Article 33 of Schedule 1-A of Stamp Act, as amended in "Madhya
Pradesh - Said Article is not repugnant to S. 105 of T.P. Act or S. 2(16) of Stamp
Act. [R.V. Infrastructure Engineers Pvt. Ltd. v. State of MP] ...608

Stamp Act (2 of 1899) [As amended by Stamp (M.P. Amendment)
Act, (12 of 2002) w.e.f. 13.08.2002], Schedule 1-A, Article 33(c) - The duty
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ST 97E) ) 691

faffde aqaty aftifrs (1963 @1 47), arT 6, fufad afepar wf,
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wrg afafyan (1899 BT 2) [Tﬂw (vm mﬁsﬁ) suftﬂ?mq (2002 T
12) ERT 9" 13.08.2002 ¥ Ferwwnifem). FgYA 1-¢, AqWT 33 — -
wdenfaa faferm=gar — q@wmw . WG SIAG 98 I8l § ol
e @ 74 s @ 3 I Hﬁfﬁfg1$wfﬁmm% Wi & 74 g
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1-7 & ar[edT 33 § Sfewad <X AT 3R & g wem § — Sww sgww Wy
araRoT AR o TRT 105 A7 I AR @) arT 2(16) B faem 7 1 (R
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- wrg it (1890 @1 2) [Wrd @3 watew) sl (2002 @
12) BRI U@ 13.08.2002 | YMHIIRM], IR 1-¢v. ATWT 33(W) -
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as per rate prevailing on the date of agreement is payable not on the date
when Cabinet took the decision and letter of acceptance of offer was issued,
[R.V. Infrastructure Engineers Pvt. Ltd. v. State of MP] ..608

Stamp Act (2 of 1899), Section 2(10), Schedule 1-A, Item 5 & 22 -.
Unexecuted & unregistered sale deed - Not signed by all sellers - Document
is neither agreement nor conveyance - Item 5 & 22 of Schedule 1-A not
applicable. [Narbada Prasad v. Manik Darbar] ' ..595

Stamp Act (2 of 1899), Section 2(16) - See - Transfer of Praperty-
Act, 1882, Section 105, [RV Infrastructure Engineers Pvt. Ltd. v. State of
MP ] ..608

Transfer of Property Act (4 of 1882), Section 54 - Sale - Sale how
made - Held - Sale of property less than Rs.100 can be made without there
being a registered instrument and the sale can be proved by delivery of -
possession. [Joge Ram Das Kahar v. Chhotelal Sharma] - ...639

Transfer of Prdperty Act (4 of 1882), Section 105 - Lease - Change
of purpose - Land allotted on lease for establishment of industry - Petitioner
applied for change of purpose of lease for installing of Petrol Pump,
establishment of restaurant, Aushadhalaya and departmental store - Held -
No condition/covenant in lease deed that lessee would be entitled to ask for
change of purpose and lessor would be obliged to change the purpose -

. Permission rightly rejected - Petition dismissed. [Himgouri Pulses Industrial
Area, Harda (M/s.) v. State of M,P ] ...630

Transfer of Property Act (4 of 1882), Section 105 - Lease -
Ingredients - (i) There is a transfer of a right to enjoy property, (ii} it is made
Jor a certain time, express or implied or in perpetuity, and (iii) there has fo
be consideration of a price paid or promised, or of money, a share of crops,
service or any other thing of value. [R.V. Infrastructure Engineers Pvt. Ltd. v.
State of MP ] . ..608

Transfer of Property Act (4 of 1882), Section 105, Stamp Act, 1899,
Section 2(16) - Lease - Right to collect tolls for fifteen years in lieu of the
amount spent by the Concessionaire in the construction of roads, bridges
efc. under the Build, Operate and Transfer (B.0.T.) scheme - Right to enjoy
property clearly makes the transaction that of lease - Mere apprehension
that there may not be successful completion will not come in the way of
chargeability of the document - Since construction of road, handing over of
possession, as well as recovery of toll is provided hence the document falls
within the definition of lease. [R.V. Infrastructure Engineers Pvt. Ltd. v. Statc
of MP | ..608

Transfer of Property Act (4 of 1882), Section 106 - Requiremem of
notice - When the period of lease is fixed by a contract and it comes to an
end then the fenant is not entitled to a notice u/s 106 of the Act - After expiry
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Wik Watﬁﬁm (1882 &1 4), ©IRT 105, P9 HffAm, 1899,
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of the period of termination of lease the possession of the lessee was that of
a fenant-at-sufferance as being one who came in by right and held over
without right - Such a person can be evicted without notice. [Balvant Rai
Agrawal v. Bharat Petroleum Corporation] - - ....646

Transfer of Property Act (4 of 1882), Section 107, Registration Act,
1908, Section 17 - Lease for 10 years - Lease cannot be renewed automatically
- Renewal for a period of 10 years will become admissible only when thé
renewal is made by a registered lease deed as laid down u/s 17 of the
Registration Act r/w S. 107 of T.P. Act. [Balvant Rai Agrawal v. Bharat Petroleum
Corporation] ...646

Transfer of Property Act (4 of 1882), Section 111(a) - Determination
of lease - Original period of lease extended for 10 years, thereafter, lease
not renewed in terms of agreement - Suit for ejectment - Alternate plea of
continuation of lease in plaint by lessor - Held - Contract of lease came to
an end and lease was determined by efflux of time limited thereby - An
admission made as alternate plea regarding renewal of lease cannot overrule
statutory provision and lease period can not be said to be renewed - Lessor
has right to eject lessee - Appeal allowed. [Balvant Rai Agrawal v. Bharat
Petroleum Corporation] ...646

WORDS & PHRASES :

Aadhat - Meaning - A commission received by a dealer or a commission
agent in the business of grains - The word 'dadhat’ does not mean anything
less than or more than a commission. [Sales Tax Commissioner v, M/s. Pannalal
Narendar Kumar, Jabalpur] — : ©..725

Aadhatiya - Meaning - A person, who receives goods either on his
own behalf or on behalf of the principal, sells the same in the market on
basis of certain commission - An Aadhatiya may sell or even purchase the
goods under the instructions of the principal. [Sales Tax Commissioner v.
M/s. Pannalal Narendar Kumar, Jabalpur] ... 725

Kachha Aadhatiya - Meaning - Kachha Aadhativa is a person who is
fo abide by all the instructions issued by the principal and he is not entitled
fo take any decision on his own behalf. [Sales Tax Commissioner v. M/s.
Pannalal Narendar Kumar, Jabalpur] ... 725

Pakka Aadhatiya - Meaning - A 'Pakka Aadhatiya’ is person, who
receives the goods, keep with him and under the instructions of the principal
is to dispose of the same but he could dispose of the goods on his own terms
- Pakka Aadhatiya in fact agrees with the principal that he would pay a
particular amount for the consignment. [Sales Tax Commissioner v. M/s.
Pannalal Narendar Kumar, Jabalpur] 725

EE S 23]
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NOTES OF CASES SECTION N

Shart Note
. (%) .
S.S. Dwivedi, J : . MAHESH SINGH TOMAR
. Vs, -
. STATE OF M.P.

Criminal Procedure Code, 1973 (2 of 1974), Section 482 -
Quashment of ELR. registered against the Advocate - Whether a criminal
case can be registered against an Advocate who had filed a civil suit on the
instructions of his client - Held -. FIR lodged by complainant against her
husband and one Girija Devi that both of them made a conspiracy and filed
a civil suit u/s 9 of Hindu Marriage Act, 1955 and obtained forged decree
from Court - No allegation and iota of evidence that Advocate was also
involved in conspiracy - Registration of case against Advocate illegal and
erroneous - Petition allowed. - '

"7.  Considering the averments made in the written complaint lodged

by Mamtabai, the main allegation is against Girija Devi and her husband
Vishnu Gupta that both of them had made a conspiracy and filed a civil

suit under Section 9 of the Hindu Marriage Act and obtained a forged

decree from the Court. There is no specific allegation against the

applicant that he being an Advocate was also involved in this conspiracy.

8.  Asan Advocate the applicant has filed the aforesaid civil suit on the

basis of the instructions given to him by Girija Devi. It is also pertinent to note
that in the order sheet of the concerning case the applicant never appeared
before the Court concerned on behalf of Girija Devi and, in such circumstances
also, there is no iota of evidece available, on which basis of the involvement
of the present applicant in this forgery can be found proved. Otherwise also
it will be very difficult if in each and every case which is filed by the Advocate

on the instruction of his client is also subsequently made an accused for the

alleged forgey. In these circumstances, the registration of the FIR against’

the applicant is found to be illegal and erroneous."

Tus uidpar wfedl, 1973 (1974 &7 2), 9RY 482 — Afraaa & fieg
AR YEHE.AR. BT AffrdsT — 3ar ol e @ faeg o1 <iivess wmwar
e far o1 wHar ¥ fra ae - qafied & srEet W R e g farar om -
FfafeiRa — aRard) gRT e ofty iR firon 2d @ faog twandamR. 5o ol 5
S T X weEA o faey, Aare s, 1955 @t w1 0 B arrta Rt are o=t R
AR TR ¥ FERiu 37 A B — i afitwerm el e T 5 arfivaear € veUE
H A or - m%ﬁwmmfﬁwmsﬂ?w AT Ao |

R K. Sharma, for the applicant. -

M. Bharawaj, PP, for the non-apphcant/State. '

*M.Cr.C. No.3850/2009: (Gwalior), D/-1 December, 2009.



NOTES OF CASES SECTION

Short Note
(10)
S.S. Dwivedi, J - . SOBRAN SINGH
: Vs.
STATE OF M.P.

Excise Act, M.P. (2 of 1915), Section 34(1)(a)(2) - Conspicuous
possession - Applicant registered owner of Tractor & Trolley = Liquor seized
from Trolley and at the time of seizure no one was_ present with Tractor
concerned - Prosecutron Jailed to prove that from conspicuous possession of
the applicant, the contraband article was seized - Applicant cannot be held
guilty - Revision allowed.

“7.  To bring home the charge as levelled against the applicant, the
seizing officer Narendra Kumar Tripathi (PW5) clearly stated that in
the trolly the concerned liquor had been seized as per seizure memo
Ex. P/1 and at the time of seizure no one was present with the tractor
concerned. Thus, the presénce of the applicant at the time of seizure is
also not proved by the statement of seizing officer Narendra Kumar
Tripathi (PW5). On perusal of his statement it is also not clear that he
also saw the applicant/accused driving the tractor concerned and after
that the applicant/accused ran away from the spot when he saw the
police officer while stopping the tractor concerned.

8. The other independent panch witnesses examined by the
prosecution are Sanjay Singh (PW1) and Kamal Singh (PW4), who had
also not supported that the liquor had been scized from the tractor trollery
concerned. They only signed the seizure memo in the police station.
Both these independent panch witnesses had been declared hostile by
the prosecution but in the cross-examination also the prosecution has
failed to substantiate that they are deliberately giving false statement in
favour of the applicant/accused specially in the situation when the
applicant is having a specific defence that the police had wrongly brought -
the tractor from his house and thereafter this false case has been
registercd against him for the illegal possession of the liquor."

SaR-od aftfras, w3 (1915 &7 2), 9N 34(1)(@)(2) - wWEWTH
Feol] — 3MMAEd ¢aex q Tien BT W Wl — gieh § IRE AR @ T4 3R
APTEY @ TRy WeltE SR @ el DY Ao "8l o — ARG I8 WIfdd $ A
mﬁwﬁimﬁ%mmﬁmﬁﬁmm%mw—
ATET BT A T8 AT T AFA! ~ FANET AR |

Brijesh Sharma, for the applicant.

Nutan Saxena, P.P., for the non-applicant/State.

*Cr.R. No.123/2004 (GWa]mr), D/- 30 November, 2009.
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UNION OF INDIA Vs. DIPAK MALI )
- I.L.R. [2010] M. P., 547
_ SUPREME COURT OF INDIA
Before Mr. Justice Altamas Kabir & Mr. Justice Markandey Katju
15 December, 2009* -

UNION OF INDIA & ors. ... Petitioners
Vs. ' . ;
DIPAK MALI ... Respondent

Central Civil Services (Classification, Control and Appeal) Rules,
1965, Rule 10(6) & 10(7) [Inserted by amendment w.e.f. 02.06.2004] -
Suspension - Review of suspension order - As per sub-rule (6), order of
suspension would not survive after period of 90 days unless it is extended
after review - Respondent suspended on 10.08. 2002 - Case of respondent
, reviewed on.20.10.2004 - Held As per amended rules, as review committee
was- not “constituted and review had not been conducted within 90 days -
Subsequent review could not revive the order which had already become .
invalid - Appeal dismissed. - (Para 11)

s fafaw war (geifexon, = aﬁ‘\' anfier) faew, 1965 W
10(6) @ 10(7) [02.06.2004 ¥ WYNEM FRT weenfia] — freigT — freiad
AR BT YAfdAIST — U (6) B ATER, Feie o1 e 90 3+ &Y Fromaly &
qe faem™ w18 W 99 99 98 [AEAeT @ 918 997 7 faar @ 3 - weaedf $ aig
10.08.2002 Y Feifaa faram 7am — wreaefl & AT @1 G, 20.10.2004 Y fopa w1
— arffreife — st famt @ eeRr, 9fE yafdaeT affy wfea 78 g oft ol
gfdeed. 90 ot & e = fpar wram o - W?mfﬁg?ﬁﬂﬁaﬁ@mﬁ

gaeﬁﬁﬁﬂﬁmmanmaxﬁmme’f%ﬁrm et @R |
) - ' JUDGMENT,

The  Judgment of the Court was delivered by
Arramas KaBg, J. :~This Special Leave Petition has been filed by the Union of
India and its officers in the Ministry of Defence against the judgment and order
dated 1st September, 2005, passed by the Madhya Pradesh High Court.at Jabalpur
in Writ Petition (S) No. 2569 of 2005, dismissing the same. The respondent, who
was working as a Civilian Motor Driver-II in the establishment of the Senior
Quality. Assurance Officer, Senior Quality Assurance Establishment (Armaments)
in the Gun Carriage Factory at Jabalpur, was suspended pending inquiry on 10th
August, 2002, Under Rule 10 of the Central Civil Services (CCA) Rules, 1965
. amended by Notlﬁcatlon dated 23rd December, 2003, Sub-Rules (6) and (7) were -
inserted. As the same are relevant to the facts of this case, the same are extracted 5

herembelow

"(6) An order of suspensmn made or deemed to have been

*8.L.P.(C) No.6661/2006
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made under this rules shall be reviewed by the authority competent
to modify or revoke the suspension, before expiry of ninety days
from the date of order of suspension, on the recommendation of
the Review Committee constituted for the purposes and pass
orders either extending or revoking the suspension. Subsequent
reviews shall be made before expiry of the extended ‘period of
suspension. Extension of suspension shall not be for a period
exceeding one hundred and eighty dates at a time.

(7) Notwithstanding anything contained in sub-rules 5, an order of
suspension made or deemed to have been made under sub- rules
(1) or (2) of this rule shall not be valid after a period ninety days
unless it is extended after review, for a further period before the
expiry of ninety days."

2. ‘The aforesaid amendment came into effect from 2nd June, 2004, but as a
Review Committee was not constituted, the respondent's suspension was not
reviewed as required by the amended Rules. The respondent, therefore, claimed
that the suspension order must be deemed to have lapsed and accordingly, he
approached the Central Administrative Tribunal by filing O.A. No.540/2004 for a
declaration that the suspension order dated 10th August, 2002, became invalid on
the expiry of 90 days from the date on which Sub-Rules (6) and (7) of Rule 10
came into force, since the same had not been extended by the Review Committee.

3. There is no dispute that the suspension of the respondent was not extended.
The Tribunal, accordingly, allowed the application filed by the respondent and by
its order dated 29th March, 2005, quashed the suspension order dated 10th August,
2002. The said order of the Tribunal was questioned before the High Court on
the ground that while Sub-Rulés (6) and (7) of Rule 10 came into force only on
2nd June, 2004, the application had been made prematurely in July, 2004 even
before the expiry of three months. It was contended that since the matter was
subjudice on account of the pendency of the Original Application. filed by the
respondent before the expiry of 90 days from 2nd June, 2004, the petitioners were
unable to review the respondent's case.

4.  Dealing with the said contention the High Court held that since there was
no interim stay in 0.A.No.540/2004 filed by the respondent there was nothing to
prevent the petitioners from reviewing the suspension within 90 dayy from 2nd
June, 2004. On such ground the High Court distissed the writ petition.

5. It is against the said order of the High Court that the present Special Leave
Petition has been filed.

6. On behalf of the Union of India, it was not denied that the amended provisions
of Rule 10 came into effect from 2nd June, 2004, and that the case of the
Respondent was reviewed on 20th October, 2004, beyond the period envisaged
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under Sub-rule (6) thereof. It was, however, contended that the delay in conducting
the review was not on account of any laches on the part of the petitioners, but
having regard to the fact that the Respondent filed OA No.540 of 2004, before
the Central Administrative Tribunal in July, 2004, and the same was disposed of
by the Tribunal on 18th August, 2004, during which period the petitioner was
unable to take any action under Rule 10 in view of the provisions of Section 19(4)
of the Administrative Tribunals Act, 1985, which provides that where an application
has beén admitted by a Tribunal under Sub-section (3), every proceeding under
the relevant service rules as to redressal of grievances in relation to the subject
matter of such application pénding immediately before such admission, shall
abate, and save as otherwise provided by the Tribunal, no appeal or revision in
relation to such matter shall thereafter be entertained under such rules.

7. It was submitted that since the proceedings were pending before the Tribunal,
- the Petitioner had no option but to stay its hands in regard to the proceedings
against the respondent. It was also submitted that on 20th October, 2004, when
the Reviewing Committee took up the Petitioners' case, it extended the period of
suspension, which was again extended thereafter by order dated 8th April, 2005.
Learned counsel for the petitioner submitted that having regard to the above, the
order passed by the High Court upholding the order of the Central Administrative
Tribunal was liable to be set aside along with the order passed by the learned
. Tribunal.

8. On behalf of the Respondents it was urged that Section 19(4) of the
Administrative Tribunals Act, 1985, did not contemplate stay but abatement of
proceedings before other authormes once an application was admitted by the
Central Administrative Tribunal. By virtue of Sub-section (4) of Section 19, on
admission of such application proceedings pending before other Courts and Forums
would abate unless otherwise directed by the Tribunal.

9. Learned tounsel contended that in the absence- of any stay, nothing prevented
the petitioners from reviewing the'pétitioner's case and the explanation forthcoming

for not taking steps under Sub-section (6) of Sectlon 7 must inure to the benefit of
the respondent..

10. Having carefully considered the submissions made oh behalf of the parties
and having also considered the relevant dates relatirig to. suspension of the
Respondent and when the Petitioner's case came up for rgview on 20th October,
2004, we are inclined to agree with the views expressed by the Central
Admm15trat1ve Tribunal, as confirmed by the High Court, that havmg regard to the
amended provisions of Sub-rules (6) and (7) of Rule 10, the review for modification
or revocation. of the order of suspension was required to be done before the expiry
of 90 days from the dateof order of suspension and a$ categorically provided under
Sub-rule (7), the order of suspension made or deemed would not be valid after a
period of 90 days unless it was extended after review for a further period of 90 days.
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11. The case sought to be made out on behalf of the petitioner, Union of India as
to the cause of delay in reviewing the Respondent's case, is not very convincing.
Section 19(4) of the Administrative Tribunals Act, 1985, speaks of abatement
of proceedings once an original application under the'said Act was admitted.
In this case, ‘what isimportant is that by operation of Sub-rule (6) of Rule 10
of the 1965 Rules, the order of suspension would not survive after the period of
90 days unless it was-extended after review. Since admittedly the reviesv had not
been conducted within 90 days from the date of suspension, it becanie invalid
after 90 days, since neither was there any review nor extension within the said
period of 90 days. Subsequent review and extension, in our-view; could not
revive the order which had already become invalid after the expiry of 90 days
from the date of suspension.

12. For the said reasons, we are not inclined to interfere with the impugned

order of the High Court and the Special Leave Petition is, accordingly, dismissed.

13. There will, however, be ng order as to costs.
Petition dismissed.
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WRIT APPEAL
Before Mr. Justice S.K. Gangele & Mr. Justice Piyush Mathur
] 18 Jamuary, 2010*
BRAJESH SHARMA S ... Appellant
Vs. !
NAGENDRA SINGH SISODIYA & ors. ... Respondents

Panchayat Raj Evam Gram Swaraj Ad_hi_nij}am, M.P. 1993 (1 of 1994),
Section 86(1) - Gram Panchayat appointed Panchayat Karmi - SDO set-

aside the order’ of appointment in appeal - Collector directed appointment -

by fresh advertisement u/s 86(1) - Held - Collector (Prescribed Authority)
can not issue such direction unless there is willful default or negligence on
the part of Gram Panchayat in performing its duties of filling the post -
Order of learned Single Judge setting-aside order of Collector upheld - Writ
Appeal dismissed. (Para 9)
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Cases referred :
2008(IIT1) MPWN 86 =ILR (2008) MP 2817.

S.B. Gupta & S.K. Gupta, for the appellant.
M.P.S. Raghuvanshi, for the respondent No.l.

ORDER

The Order = of  the Court was delivered by
Pryusa MatauR, J. :~This Intra-Court appeal has been preferred by Brajesh
Sharma against the Order of the Writ Court passed in Writ Petition No.2071/08
(S) on Date 2.12.2009, whereby his appointment as Panchayat Karmi has been
found to be contrary to the provisions of Sections 70 and 86 (2) of the Madhya
Pradesh Panhchayat Raj Avam Gram Swaraj Adhiniyam, 1993 (hereinafier for
short referred to as the "Panchayat Act"), in a Writ Petition preferred by Nagendra
Singh Sisodiya, who had raised a grievance that instecad of passing a fresh -
Resolution on the basis of the misconduct of the Candidates, pursuant to an
Adbvertisement Dated 27.07.2007, the Collector (Deputy Director, District Shivpuri)
has unauthonzedly directed the Gram Panchayat to take steps to convene fresh
exercise for the appointment of Panchayat Karmi.

2.  The Record demonstrates that an Advertisement was issued on date
27.07.2007 by Gram Panchayat Bhainsravan, Tahsil Pohri, District Shivpuri for
inviting applications for the Post of Panchayat Karmi, pursuant to which as many
as 10 Candidates had submitted their applications and while considering their
respective merits, a Resolution was passed by the Gram Panchayat on Date
10.8.2007, whereby one Devendra Kumar was-appointed as Panchayat Karmi,
instead of being less meritorious to Writ Petitioner Nagendra Singh Sisodiya.

3. The appointment of Devendra Kumar, who was appointed by majority of
members, was challenged before the Sub-Divisional Officer, who allowed the
Appeal by his Order Dated 15.11.2007 and the Resolution passed by the Gram
Panchayat on Date 10.08.2007 was set aside and consequently the Gram
Panchayat was directed to pass a fresh Resolution while considering the merits
of the Candidates.

4,  Since the ('_irani Panchayat was required to pass a fresh Resolution after
the passing of tHe Order of the Sub-Divisional Officer, the Petitioner herein submits
that the Deputy Director was not competent in the eyes of Law to have straightway
directed the Gram Panchayat to issue a fresh Advertisement for filling up the
Post of Panchayat Karmi, in view of Sections 70 and 86 (2) of the Panchayat
Act, inasmuch as the Gram Panchayat has not expressed its inability of fulfilling
the Post and there exists no document to demonstrate that inspite of issnance of

directions by the Competent Authority, the Gram Panchayat failed to comply with
the same.

3.  The Petitioner had attacked mainly on the action of the Collector (Deputy
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Director, District Shivpuri), whereby a direction was given to the Gram Panchayat
for publishing a fresh Advertisement It seems that an Advertisement was issued
on Date 14.01.2008 by the Chief Executive Officer, Janpad Panchayat, Pohri, by
inviting applications for the Post of Panchayat Karmi for the Gram Panchayat
and the Appointment Order was issued in favour.of Brajesh Sharma on Date
26.03.2008. I

6. It is also argued on behalf of the Private Respondent that he has been
selected by an Independent Advertisement and being the most meritorious
candidate, he has rightly been appointed on the Post of Panchayat Karmi. Although,
he has not adverted to the legitimacy of the directions of the Deputy Director and
. also remained silent about the scope and sweep of the provisions of the Panchayat
Act in relation to the legality of the steps taken by the Panchayat in initiating a
Fresh Process of Appointment, The Counsel for the State has also justified the
action of the State Government.

7. After hearing the parties, the Writ Court vide its Order Dated 02.12.2009
has found the entire exercise of publication of Fresh Advertisement to be contrary
to the provisions of the Panchayat Act and has quashed the Order of Appointment
issued in favour of Appellant Brajesh Sharma (Respondent no.5 in Writ Petition).
Aggrieved by the aforesaid Judgment, Brajesh Sharma has preferred this Writ
Petition before this Court. ’

8 We have heard Shri S.B. Gupta, Learned Counsel.for the Appellant and
Shri MPS Raghuwanshi, Learned Counsel for the Respondent No.1 and have
perused the record of the case. .

9.  From the perusal of the record, it is evident that the Sub-Divisional Officer
vide Order Dated 15.11.2007 has allowed the Appeal and the Resolution passed
by the Gram Panchayat on Date 10.08.2007 was set aside, where-after there was
no necessity for holding a fresh exercise of filling the Post, but the Panchayat
was required to pass a fresh Resolution, on the basis of the merit of the Candidates.
A close scrutiny of the entire record/documents demonstrates that the Gram
Panchayat was neither negligent in performing its duties of filling the Post nor it
failed to fill up the Post of the Panchayat Karmi and as such, there was no occasion
for the Collector/Deputy Director to have issued instructions or directions for the
fulfillment of the vacancy in terms of the provisions as contained in Section 86 of
the Panchayat Act. Therefore, the interference of the Collector/Deputy Director
appears to be contrary to the provisions of Sections 70 and 86 of the Panchayat
Act.

10.  The contention of the Learned Counsel for the Appellant about the availability
of the powers of the Collector of issuing directions for filling the Post, cannot be
questioned, but the same has to be evaluated in the fact situation of each case
because unless there is a willful default or negligence on the part of the Gram
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Panchayat, the Competent Authority (Collector) cannot issue such direction in

terms of Section 86 of the Panchayat Act. The Learned Counsel for the Appellant

has placed reliance on a Division Bench Judgment of this Court, which is reported

as 2008 (IIf) MPWN 86 Leelawati and_another v. State of M.P. & others,

wherein the Division Bench has categorically found that the Collector being the

.Prescribed Authority had issued a direction to the Gram Panchayat to perform its

duty of appointing a Panchayat Karmi and the Panchayat had failed to comply
such direction. But here is a case where, on the basis of the available record, it
could not be gathered that at any point of time, the Competent Authority (Collector)
had ever directed the Panchayat to perform its duty of filling the Post of Panchayat
Karmi and the Panchayat did fail to comply with the same. Section 86 of the
Panchayat Act has an independent sweep of its own, but the same is circumscribed
as the same is based upon certain events to occur first, which include inability or
disability of a Panchayat in complying with the direction of the Competent Authority,
but in absence of issuance of directions to the Panchayat, the Competent Authority
cannot straightway exercise that power.

11.  The Writ Court has very carefully examined the factual and legal aspect of
the matter and has found that the Deputy Director (Collector, Shivpuri) was not
competent to order for the issuance of a Fresh Advertisement, in absence of
fuifillment of the requisite provisions of Section 86 of the Panchayat Act and as
such thé Writ Court hag rightly set aside the direction of the Collector and
Advertisement Dated 14.01.2008 as also the consequently issued appointment
Order Dated 26.03.2008, in favour of Appellant Brajesh Sharma.

12, Therefore, we find no reason to interfere in the direction of the Writ Court
as given to the Gram Panchayat for considering all the applications received
pursuant to the Advertisement Dated 27.07.1997, on their respective merits.

13.  Therefore, this Court finds no illegality in the impugned Order of the Writ
Court and consequently the Writ Appeal is dismissed. However, there shall be no
order as to costs.

Appeal dismissed.

IL.L.R. [2010] M. P., 553
~ WRIT PETITION
Before Mr. A.K. Patnaik, Chief Justice & Mr. Justice Ajit Singh

. 11 November, 2009*
NARMADA BACHAO ANDOLAN ... Petitioner
Vs, . . :
STATE OF M.P. & ors. . ... Respondents

A.  Constitution, Article 21 - Rehabilitation ~ Respondents Nos.l &
2 will provide rehabilitation and re-settlement benefits of rehabilitation policy
*W.P. No.6056/2009 (Tabalpur)




554 LLR. [2010] M. P,
NARMADA BACHAO ANDOLAN Vs, STATE OF M.P.

of Government of M.F. for Narmada Valley Project 1o displaced persons and

families of Indira Sagar and Ombkareshwar Canal Projects and will constitute

Grievance Redressal Authority to decide complaints. (Para 37)
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B. Constitution, Article 21 - Rehabilitation - No further acquisition
of land, excavation or construction of canal network for Command Area of
Indira Sagar and Omkareshwar Projects will be undertaken until Command
Area Development Plans are cleared by committee of experts constituted for
Sardar Sarovar, Indira Sagar and Omkareshwar Projects. (Para 37)
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Cases referred : :

(2000) 10 SCC 664, (2004) 9 SCC 362, AIR 2009 MP 26, 1992 (Supp) 1
SCC 548, AIR 2004 SC 3582, (2004) 8 SCC 14, (2008) 4 SCC 695, (1996) 11
SCC 501, (1996) 6 SCC 445, (2000) 2 SCC 48, (1997) 2 SCC 627.

Medha Patkar, for the petitioner.

Ravish Agrawal with Naman Nagrath, Addl.A.G. & Arpan J. Pawar, for
the respondent Nos.1, 2, 5 & 6. '

Radhelal Gupta, A.S.G., for the respondent No.3.

Dharriendra Sharma, for the respondent No.4.

K.K. Trivedi, for the intervenor-contractors.

Ansuman Singh, for the intervenors-farmers.

JUDGMENT

The Judgment of  the Court  was delivered by
A.K. Parnai, C.J. :~The petitioner No. 1 is a senior social activist of Narmada
Bachao Andolan and was a member of the World Commission on Dams. The.
petitioners No.2 to 7 are persons affected by the canals of Omkareshwar and
Indira Sagar Projects in Districts Dhar and Badwani. The petitioners have filed
this writ petition under Article 226 ofthe Constitution as a public interest litigation
claiming appropriate reliefs in respect of the work now being carried on by
respondents No. 1 and 2 in connection with the canals of the Indira Sagar and
Omkareshwar Projects on the Narmada river.

9. The background facts are that the Narmada Valley Development Project
consists of several large and medium dam projects. Indira Sagar and Omkareshwar
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Dam Projects are two such projects located in the State of Madhya Pradesh. For
the Indira Sagar Proiect, which was earlier known as Narmada Sagar Project,
the Government of India, Ministry of Environment and Forests, granted
environmental clearance by Office Memorandum dated 24th June, 1987 and for
the Omkareshwar multipurpose Project, the Government of India, Ministry of
Environment and Forests, granted environmental clearance by Office Memorandum
dated 13th October, 1993. After the construction of the Indira Sagar and
Ornkareshwar dams, the construction of the main and branch canals of the Indira
Sagar Project started in 1991 and the construction of main and branch canals of
the Omkareshwar Project started in 2006. The petitioners have filed this writ
petition praying that no work on the canals be carried out without the execution of
Resettlement and Rehabilitation Plans and without completion of Command Area
Development Plans and without approval of these plans by the Union Ministry of
Environment and Forests. The petitioners have also prayed that agricultural land
in the Narmada region which is already irrigated be protected and displacement
of persons be minimised by construction of the canal network. The petitioners
have further prayed that the land acquisition process be quashed and no canal
excavation work be carried out without prior consultation with the Gram Sabha in
accordance with the provisions of the Panchayat (Extension to Schedule Areas)
Act, 1996 (for short “the PESA Act”).

3. On23.6.2009, the Court after hearing Ms. Medha Patkar for the petitioners
issued notices to the respondents and thereafter on 1.7.2009 after hearing, the
parties took the view that if the Court does not pass any order of status quo and
the Court finally declares the acquisition proceedings void and directs restoration
of the land to the land owners and if the State continues to spend more money on
excavation of land and on construction of the canals, the State will suffer greater
loss. The Court was of the further view that the better course in the public interest
would be to hear the writ petition as early as possible and decide the matter and in
the meantime the respondents should maintain status-quo on the excavation work
for the canal and in respect of land acquisition proceedings and accordingly passed
an order of statusquo on 1.7.2009.

4. On 1.7.2009, the Court allowed the application for intervention LA.
No.6658/2009 filed by Nilesh Patidar, Amichand Patidar, Chand Khan Mansoori,
Shivraj Singh, Inder Singh Sisodia and J oginder Singh. Again on 8.10.2009, the
" Court allowed the application for intervention I.A. No. 9582/2009 filed by
M/s Goodwill Advance Construction Company Ltd. which has been entrusted
with part of the work of excavation of canals. Replies have been filed by
respondents No. 1, 2 and 3. Counsel for the parties and the interveners were
heard at length on 08.10.2009, 09.10.2009, 14.10.2009, 20.10.2009, 21.10.2009,
22.10.2009, 23.10.2009, 27.10.2009 and 28.10.2009.

Issue relating to environment
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5. Ms. Medha Patkar appearing for the petitioners submitted that the
Office Memorandum dated 24th June, 1987 of the Government of India, Ministry
of Environment and Forests granting environmental clearance to the Indira Sagar
Project clearly contemplated that Command Area Development Plan will be,
prepared and made available to the department and further stipulated that the

Narmada Contro! Authority will ensure that environmental safeguard measures

are planned and implemented pari passu with the progress of the work on the

project. She submitted that similarly the Office Memorandum dated 13th October,

1993 of the Government of India, Ministry of Environment and Forests stipulated

that Command Area Development Plan will be prepared and submitted in March,

1994. She submitted that the Office Memorandum dated 24th June, 1987 and the
Office Memorandum dated 13th October, 19930f the Government of India, Ministry,

of Environment and Forests therefore granted environmental clearance subject to

the condition that Command Area Development Plans are prepared in advance

and submitted to the department. ‘She submitted that the letter dated 1st July,

2009 of the Secretary, Government of India, Ministry of Environment and Forests

to the Chief Secretary, Government of Madhya Pradesh annexed to the rejoinder

of the petitioners would show that the Command Area Development Plan of the

Omkareshwar Multipurpose project has not been submitted to the Ministry of
Environment and Forest, Government of India. She referred to the para 8 of the

affidavit filed on behalf of the Ministry of Environment and Forest, Government
of India (respondent No.3), which also states that till date the Ministry has not
received the Command Area Development Plan of Omkareshwar Multipurpose

project. She submitted relying on para 3.13 of the writ petition that the lands in

villages which have been acquired for Indira Sagar canals and Omkareshwar

canals are being irrigated by Narmada water through pumps and pipelines or

through strong and deep wells owned by individual farmers and only a small portions

of such land are not irrigated. She further submitted relying on para 3.13.2 of the
writ petition that many villages in Badwani and Dhar districts which have already
Jost land and houses because of the Sardar Sarovar Project, are now going to be
affected by the Indira Sagar Project canals and Omkareshwar project canals.

She also submitted that some of the project affected families have received special
rehabilitation package and have purchased -alternative land but such land has

again been acquired for the canals. She vehemently argued that if Command
Area Development Plans for Indira Sagar and Omkareshwar project were prepared
in time and submitted, all these problems would have been avoided. She argued
that in the absence of Command Area Development Plans of the two projects, no
canal excavation work should be carried out and the entire land acquisition process

should be stalled.

6. Mr. Vijay Paranjpye appeared as a Technical Expert on behalf of the petitioners
and submitted that Command Area Development Plan is necessary to cnsure
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that the irrigation benefits of a dam project are maximised and must be prepared
alongwith the detailed project report of the dam project. He further submitted
that the Indira Sagar Project canals and the Omkareshwar Project canals are to
irrigate regions in Madhya Pradesh which have black cotton soil and black cotton
soil abserbs and retains water and the Command Area Development Plan -
must therefore ensure a proper drainage system as otherwise there will be water
logging and other adverse environmental consequences. He submitted that if
Command Area Development Plan is prepared before the canals are built, the
alignment of the canals-will be proper. Mr. Paranjpey filed documents in support
of his submissions and cited para 85 of the judgment of Kripal, J. in Narmada
Bachao Andolan vs. Union of India and others, (2000) 10 SCC 664, in which
there is a reference to a note sent by’ the' Secretary, Ministry of Environment and
Forest to the Prime. Minister statmg inter alia. tb]at environmental management
plan should be 1mplemented pari passu with engineering and other works in.the
Narmada Sagar and Sardar Sarovar projects for harmonising the environmental
conservation needs with th¢ development effort. He also referred to a statement
in para 85 of the .Tudgementﬂf Kripal, J. in Narmada Bachao Andolan showing
the costs and benefits oF the Narmada Sagar and the Sardar Sarovar Dam. He
submitted that benefits-of a dam project can be optimised if the Command Area
Development Plan is submittéd alongwith the detailed project report of the dam.

7. . Mr. Ravish Agrawal, learned senior counsel appearing for the respondents
No. 1,2, 5 and 6, relying on the Additional Return filed on behalf of the respondents
No .1, 2, 5 and 6, submitted that it would have been a paper formality, if detailed
Command Area Development Plans of Indira Sagar Project and Ornkareshwar
Project were submitted in the years 1987 and 1993 at the time of environmental
clearance because the ground realities substantlally change if construction of the
Canals is undertaken long after the preparation of the Command Area Plans. He
submitted that the statutory notifications under sub-section (2) of Section 3 of
the Environment (Protection) Act, 1986 requiring environmeit clearance to different
development pro_]ects became effective only in the year 1994 as has been held in
para 126 of the Judgment in Narmada Bachao Andolan vs. Union of India and
others (supra) and hence the environmental clearances issued by the Government
of India, Mmlstry of Environment and Forests in the years"1987 and 1993 in the
case of Indira Sagar and Ornkareshwar Projects were not statutory but essentially
administrative m nature. He further submitted that under the Government of
India (Allocation of Business) Rules made under Clause (3) of Article 77 of the
Constitution, Command Area Development is allocated-to the Ministry of Water
Resources and not to the Ministry of Environment and Forests and that the Central
Water Commission, an expert body of the Ministry of Water Resources, is the
authority which approves major and medium irrigation works, water
management, etc. He submitted that on a query made by the Principal Secretary
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& Member (R), Narmada Valley Development Authority, Government of
Madhya Pradesh by D.O. letter dated 16.10.2009, the Central Water Commission
has opined in the communication dated 23.10.2009 am'qued to the Additional Return
as Amnexure R-2/B that Cammand Area Development Plan does not have any
bearing onthe design, layout/construction of main and hranch canals. He submitted
that in any case a comprehensive Command Area Development Plan for Indira
Sagar Project was submitted to the Ministry of Environment and Forests alongwith
the letter dated 21.08.1992 by Narmada Valley Developmerit Authority, Government
of MadhyaPradesh, a copy of which is annexed to,the Additional Return as
Annexure R-2/C and a command area study of Indira Sagar Project and
- Omkareshwar Project was conducted by the Indian Institute of Science, Bangalore
in April; 1985 and was submitted to the Ministry of Environment and Forests
alongwith” the letter dated 21.08.1992 of the Narmada Valley Development
. Authority, Governthent of Madhya Pradesh. He further submitted that recently
by letters dated 16.10.2009 (Annexure R-2/D and E}, Command Area
" Development Plans of Indira Sagar Project and Omkareshwar Project have been
submitted to the Government of India. He submitted that infact by a recent
" notification dated 17.9.2009, a copy of which has been annexed to the Additional
Retum as Annexure R~2/F, the Government of: India, Ministry of Environment
) and Forests has set up an mdependent Committee of Experts to monitor and review
" .canals and command area development of Omkareshwar Projéct and this
Committee is already monitoring and reviewing 'canals and command area
development of Indira Sagar Project. He cited the observations in the majority
judgment of Kripal, I in- Narmada Bachao Andolan vs. Union of India and
others (supra) in para 126 that change in environment does not per se violate any
right under Article 21 of the Constitution of India. He also relied on the majority
judgment of Rajendra Babu, J in N.D. Jayal and another vs. Union of India
and others, (2004) (9) SCC 362 in which the contention. of the petitioners therein
that the work of Tehri Dam should be stopped till the conditions attached to the
environmental clearance-dated 19.7.1990 including submission of Command Area
Development Plan was rejected with the finding that the petitioners have not
established that the project work was being carrying out without complying with
the conditions of clearances, although they had produced materials to show that
there were lapses at certain stages which had been taken care of by the monitoring
agencies.

Findings with reasons :

8. The Office Memorandum dated 24th June, 1987 of the Government of India,
Ministry of Environment and Forests by which environment clearance was given
to the Narmada Sagar Project now renamed as Indira Sagar Project stipulated in
paras 4 and 5:
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“4.  The NCA has been expanded and its terms of reference -
have been amplified to ensure that environmental safeguard
measures are planned and Implemented to depth and in its pace of
implementation pari passu with the progress of work on the project.

5, After taking into account all relevant facts the Narmada
Sagar Project, Madhya Pradesh and the Sardar Sarovar Project,
Gujarat are hereby accorded environmental clearance subject to
the following condlt:lons

1. The Narmada* ControI Authority (NCA)  will
ensure ; .that environmental safeguard measures are
planned and implemented pari passu ‘with progress of
work on projects.

it The detailed surveys/studies assured will be carried
‘out as per the schedule proposed and details made
available to the Department for assessment.

iii The Catchment Area Treatment Programme and the ‘
Rehabilitation Plans be so drawn as to be completed
ahead of réservoir filling.

iv The Départment should be, kept 1nfonned of
progress on various works penodmally: ”

-Paragraphs 4 and sub-para (i) of para 5 of thé’ Office Memorandum dated 24th

. June, 1987 of the Government of India, Ministry of Environment and Forests quoted
above would show that the Narmada Control Authority (NCA) was to ensure that
the environmental safeguard measures are planned and implemented pari passu
-with the progress of work on the project. This means that alongwith the engineering
and other works the environmental management plan was to be made and
implemented as contemplated in the note of the Secretary, Ministry of Environment
and Forest to the Prime Minister quoted in para 8 of the judgment of Kripal, J in
Narmada Bachao Andolan vs. Union of Indm and others (supra).

9. The Office Memorandum dated 13th October 1993 of the: Government of
Indla Mlmstry of Environment and Forests by which environmental clearance
“Was given to the Omkareshwar Multipurpose project states:

“The proposal was ‘considered from environmental angle and
approved subject to implementation of the following mitigative
measures parl-passu w1th the pro_]ect constructlon

XXXXX
XXXXX
XXXXX
XXXXX
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XXXXX s
XXXXX s
XXXXX :
(viii) A detailed Command Area Development Plan should be
prepared and submitted in March, 1994 so that benefit stream can
_be ensured-as proposed. L
XXXXX )
XXXXX
XXKXX
XXXXX

(xii) =~ The Ministry should be . kept informed every 6
months of the follow up action taken on the recommendations and
the project ‘should be initiated only after ensuring that all
arrangements. to -execute. the environmental mitigative measures
have been made as a part and parcel of the project.”

The Office Memorandum dated 13th October, ¥993 of the Government of India, -
Ministry of Environment and Forests relating to:Omkatéshwar Multipurpose Project-
is thus clear that environmental mitigative measures were to be taken pari passu

with the project construction and a Jetailed Command Area Development Plan
was to be preparéd and submitted in March, 1994 and the Ministry of Environment

and Forests was to be kept inférmed every 6 months of the follow up action taken

on the recommendations and that the project was to be initiated only after ensuring

that all arrangements to execute the environmental mitigative measures have been

made as part and parcel of the project: Thus in the case of Omkareshwar

Multipurpose Project also environmental mitigative measures were to be planned

alongwith the project to be undertaken aj d-all arrangements to execute the

environmental mitigative measures weze to be made-as part and parcel of the

project. . <

10. Relevant paragraphs of the reply dated i3rd Odbber, 2009 of the Central
Water Commission on which Mr. Agrawal relied arg extracted hereinbelow:

“The Command Area Development (CAD) now forins an integral

part of the project to ensure that the irrigation potential created is
fully utilized. The CAD would encompass all aspects of water
management for efficient and equitable distribution of water in
the commands of irrigation projects for optimal utilization in a
participatory manner. As per the Guidelines for “Preparation of
Detailed Project Report of Irrigation and Multipurpose Projects,
19807, the Detailed Project Report (DPR) of a project is prepared
to include separate chapters of (1) Irrigation planning, (i) CAD
and (iii) Estimates.
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Whereas all engineering works from source of supply up to outlet
are-covered in main DPR, all engineering work in Command area
. comprising of land levelling and shaping construction of water
courses lined or unlined, field channels, field drains and field roads
are to be covered in Command Area development report. Detailed
Project Report and Command Area Development Report shall
be submitted together, :

The guidelines. furthér stipulate that provisions in the estimate,
for Earthwork covering main/branch canal(s) shall be based bri
detailed surveys of main/branch canal(s). Therefore it implies
that at the stage of approval of a DPR itself, the alignment: of
main canal and branch canals have been finalised as provision in
the estimates are :based on detailed surveys. Therefore it is felt
that the Command Area Development Plan, as reported.to have
not been finalised for the present should not have any bearing on
- the design, layout/construction of Main and Branch canals.” ‘

According to the opinion of the Central Water Corimission, therefore, Command
- .Area Development Plan now forms an integral part of the project-to ensure that
the irrigation potential created is fully utilised and covers all aspects of water
* management for efficient and equitable distribution of water in the commands of
irrigation projects for optimal utilisation in a participatory manner and therefore
the Command Area Development Report is to be submitted alongwith the detailed
project report, but where the Command ‘Area Development Plan is not finalised, it
would not have any bearing on design, -layout/construction of main -arid branch
canals. This opinion of the Central Water Commission does not mention. whether
environmental safeguards or mitigative measures are to be planned before construction
of the main canals and branch canals. In other words, the opinion of the Central
Water Commission in the reply dated 23rd October, 2009 is only on the engineering
aspects and not on the environmental aspects of command area development.
1. InN.D. Jayal and another vs. Union of Indz‘é ahd others (éupra:) relied
upon by Mr. Agrawal, Rajendra Babu, J delivering the majority judgment has
observed in para 45 at page 390 of (2004) 9 SCC: * .o

* “Command area development primarily aims to avert the problems

of waterlogging and emergence of salinity. This is'very. important

[

in maintaining the environmental balance.”

In Narmada Bachao Andolan vs. Union of India and others (supfaj cited by
Mr. Agrawal, Kripal, J speaking for the majority has held in para 126 at page 728
of (2000) 10 SCC:

“Change in the environment does not per se violate any right
under Article 21 of the Constitution of India especially when
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-ameliorative steps are taken not only to preserve but to improve
the ecology and environment and in case of displacement, prior -
relief and rehabilitation measures take place pari passn with the’
construction of the dam.” .

The aforesaid observatiops in two Supreme Court judgements are emphatic that
1o p;even_t_waté;r logging and salinity and to maintain the ecology-and environment,’
ameliorative steps have to be planned and jmplemented pari. passu with the
construction of the project. '

12. We are thus of the considered opinion that the Command Area Development
Plans of Indira Sagar -and Omkareshwar projects were required to be prepared
and submitted to the authority entrusted with'the responsibility of monitoring

B planning and implementation of environmental safeguards and this was to be done
" béfore the commencement of the work of the canals so that such authority could

ensure that the environmental safeguards and mitigative measures had been
properly planned and could be implemented pari passu with the construction of
the .canal project. Hence before acquiring land for construction of the canal
network of the Command Area and before excavating such land for construction’
of the ¢anal network, t.l;a Command Area Devélopment Plans ought to have been
scrutinised byithe authority entrusted with the respongibility of ensuring that
environmental safeguards or environmental mitigative measures were properly
planned and could be implemented along. with' the engineering works of the canal

- project. We are also of the considered opinion that if land is-acquired and excayated

and canals are constructed before preparation and submission of the Command
Area Development Plans to such monitoring authority, environmental safeguards
or mitigative measures cannot be implemented pari passu with the construction of
the canal project. Rather if the main canals and branch canals are constructed
without keeping in mind the environmental requirements, there may be immense
problem of water logging and salinity disturbing the environmental plans and the
authority entrusted to ensure that environmental safeguards and mitigative measures
are -implemented may not be able to reverse the acquisition of land and work
dofie on the excavation and the construction of main canals and branch canals
because of the legal consequences of acquisifion of land and the heavy expenditure
incurred by the State on acquisition of land; excavation work and construction
work of the canals. . :

13.  We however find that by latier dated 21.08.1992 of the Narmada
Development Authority, a comprehensive Command Arca Plan was sent to Smt.
Nalini Bhatt, Scientist (S.E.), Government of India, Ministry of Environment and
Forests. Along with the letter, a report prepared by the Indian Institute of Science,
Bangalore in April, 1985 on the basis of study of the composite command of
Narmada Sagar and Omkareshwar Reservoirs work had also been sent to Smt.
Nalini Bhatt, Scientist (S.E.), Government of India, Ministry of Environment and
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Forests, We also find that by letters dated 16.10.2009 (Annexure R-2/D and
Anmnexure R-2/E), the Chief Conservator of Forest sent copies of the Command
Area Development Plan of the Indira Sagar Project and the [eft bank canal of the
Omkareshwar Project. In the two letters, the Chief Conservator of Forest of
Madhya Pradesh has also mentioned that endeavor will be made to ensure that
Command Area Development Plan is implemented alongwith development of
irrigation facilities. We also find that a notification dated 17.9.2009 of the
Government of India, Ministry of Environment and Forests has been issued
saying that the Committee of Experts which was constituted for the Sardar Sarovar

and Indira Sagar Projects,on 2.9.2008 wiil also monitor and review the canals

and Command Are_a Development of Omkareshwar Project and this Committes

view that principles of "Sustainable Development" should be followed and before
acquisition-of land for devalgpment, the consequence @nd adverse impact of
development must be properly comprehend. -

Issue relating to consultation_with' Gram Sabha,

14, Ms. Medha Patkar appearing for the petitioner submitted that Part IX titled

(13 EH .

—_—_—
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. Scheduled Areas. She argued that acquisition of land for the Indira Sagar and
Omkaréshwar canal projects therefore could only be made after consultation with
the Grami Sabha. She argued that only after the Command Area Development

Plan containing the proposal for constructing the canal network in the concerned
. .village is placed before the Gram Sabha and the views of the Gram Sabha are

taken, the process for acquisition of land in Scheduled Areas for the Indira Sagar -

and Omkareshwar canal projects could not be initiated.

15. Ms. Patkar submitted that after this writ petition was filed and after the
Court passed orders on 1.7.2009 directing maintenance of status-quo with regard
to acquisition of land and excavation work for the canal, the respondent No. 1 has
" hastily and arbitrarily passed orders on 30.7.2009 that the concerned Janpad
.Panchayat of the areas through which the canal network was proposed to be
constructed is required to be consulted. She submitted that the order dated 30.7.2009

passed by the respondent No. 1 for consultation with Janpad Panchayat instead ’

of Gram Sabhas of the concerned villages is not in accord with the object of
Section 4(i) of the PESA Act. She submitted that the object of Section 4(i) of the

PESA Act is fo be found in Article 40 of the Constitution which provides that the
State shall take steps to organise. village panchayats and endow them with such

. powers as may be necessary to- enable them to function as units of self-governiment.

" She submitted that to achieve this object in Article 40 of the Constitution, Part IX
_ was inserted in the Constitution by the Seventy Third Constitution Amendment.

She submitted that in Part IX, ‘Gram Sabha’ has been defined in Article 243(b) to _

mean a body consisting of persons relating to a village comprised within the area
of Panchayat at the village level. She argued with all force that if the object of
self-government is to be achieved, before making acquisition of land for a

development. project and before re-settling or rehabilitating persons affected as -

provided in Section 4(i) of the PESA Act; the Government must have prior and
informed consultation with the Gram Sabha of the concerned village in which the
development work is-to be undértaken. She submitted that the application of
~ respondents No.l, 2, 5 and-6 nymbered as. 1A. No.9118/2009 would show that in
o malafide and arbitrary manner the respondent No.1 has consulted the Janpad
Panchayats instead of the Gram Sabhas. She submitted that the order of State
Government dated 30.7.2009-providing for consnltation with Janpad Panchayats
instead of Gram Sabhas is therefore vitiated by malafide, arbitrariness and is
violative of Article 14 of the Constitution.  She vehemently submitted that
since consultation with Gram Qabha is mandatory and since there has been no
consultation with regard to re-settling and rchabilitation of the villagers in the
Scheduled Areas likely to be affected, the Court should quash the land acquisition

proceedings and direct the respondents to consult the Gram Sabha after informing .

the villagers about the details of proposed canal network which may affect the
villagers.

—— ————— —_

e

o e
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6. Mr. Agrawal, learned senior counsel appearing for the respondents 1, 2, 5
and 6, on the other hand, submitted that Article 40 of the Constitution is only a
Directive Principle of State Policy and Article 37 of the Constitution clearly states
~ that the Directive Principles shall not be enforceable by any Court. He submitted
that the State Legislature has power under Articles 245 and 246 of the Constitution
read with Entry 5 of List-11 of the Schedule VII of the Constitution to make law
on local Government for the purpose of local self-government or village
administration. He submitted that the provisions in Part IX of the Constituticn are
clear. Parliament has no power to legislate on Panchayats and Gram Sabhas. He
referred to the provisions of Article 243A and 243C, 243D, 243G, 243H and 243K
which confer power on the state legislature to make law on different aspects of
Panchayats and Gram Sabhas. He submitted that the State Legislature has made
the Madhya Pradesh Panchayat Raj Avam Gram Swaraj Adhiniyam, 1993 but
has not made any provision therein for consultation with Gram Sabha or any
Panchayat before acquisition of law in Scheduled Areas for development projects
as provided in Section 4(i) of the PESA Act and therefore Section 4(i) of the
PESA Act has no legal effect and cannot be enforced-by the Court. He cited
Principles of Statutory Interpretation by Justice G.P. Singh 11th Edition - 2008 in
which it is stated at page 557 that it is not permissible to Parliament to do indirectly
what it is prohibited to do directly. He vehemently argued that since Parliament
has no power to legislate on any matter relating to self-government or village
administration inchiding Gram Sabha and Panchayats, Parliament could not make
the PESA Act even ndirectly relating to Panchayats and Gram Sabhas.

17. Mr. Agrawal submitted that as a matter of fact acquisitions of land for
the Indira “Sapar Project and Omkareshwar Dam Project have not been made
under any law made by State Legislature but under the Land Acquisition Act,
1894, a Central Act, and a Division Bench of this Court has already held in Naresh
Singh and others vs. Union of India and others, AIR 2009 MP 26 that the
embargo in Section 4(i) is not on Parliament but on Legislature of a State and
therefore Section 4 (1) of the PESA Act does not apply to acquisition of land
made under the Land Acquisition Act, 1894, Mr. Agrawal submitted that without
prejudice to the aforesaid stand of the State Government, the State Government
has consulted the concerned Gram Sabhas in the Scheduled Areas and as many
as 324 Gram Sabhas have approved, 28 have not.approved and 10 Janpad
Panchayats have approved the acquisitions of land for the canals. He cited the
decision of the Supreme Court in State of Jammu & Kashmir vs. A.R. Zakir and
others, 1992 (Suppl) I SCC 548 for the proposition that “consultation” does not
mean "concurrence and that a writ or direction cannot be issued by the High
Court to the legislature to make a law,

Findings with reasons:
18. Mr. Agrawal is right in his submission that the Legislature of a State has
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power to make laws for the whole or any part of the State in respect of any of the _
matters in List Il in the V1ith Scheduled of the Constitution under Articles 245 and
246 of the Constitution, but as would be clear from the opening words of Article
245 of the Constitution such power of the Legislature of thé State to make any
law in respect of any matter in List II in the VIIth Schedule of the Constii:ution is
“subject to the provisions of this Constitution”. Thus; evgn if the Legislature of
the State of Madhya Pradesh has exclusive power to make-a law on Local
Government and Local Authorities for the purpose of local self-government or
village-administration covered under Entry 5 of List IT'in the VII Schedule of the
Constitution, such power of the State Legislature of Madhya Pradesh j$ subject to
the provisions of the Constitution including the provisions in Part IX of the
Constitution., The provisions in Part IX of the Constitution deal with various
aspects of the panchayats such as Gram Sabha (243A), Constitution of

“Panchayats (243B); Composition of Panchayats (243C), Reservation of seats in
Panchayats (243D), Duration of Panchayats etc. (243E), Disqualification for
membership of Panchayat (243 F), Powers, authority and responsibility of Panchayat
(243G), Powers to impose taxes by, and Funds of, ‘the Panchayats (243H), Audit
and accounts of Panchayats (243]) and Elections to Panchayats (243K), but Article
243M states that nothing in Part IX shall apply to the Scheduled Areas referréd to
in clause (1) of Article 244. Article 243M((4)(b) however states:

- “(4)Notwithstanding anything in this Constitution:
R C:) VST RUOR e reeevasnnend et eneenee

(b) Parliament may, by law, extend the provisions of this Part”
to the Scheduled Areas and the tribal areas referred to in clause
(1) subject to such exceptions and modifications as may be specified
in such law, and no such law shall be deemed to be an amendment
of this Constitution for the purposes’of article 368.”

Article 243M(4) thus begins with a non-obstante clause and states that
notwithstanding anything in the Constitution Parliament may, by law, extend the
provisions of Part TX to the Scheduled Areas subject to ‘such exceptions and
modifications as may be specified in such-lgig.' “The result is that to Scheduled
Areas referred to in clause (1) of Article 244 of the Constitution, none of the
provisions in’ Part IX of the Constitution apply and only Parliament has the
power to make a law extending the provisions of Part IX to the Scheduled Areas
subject to such exceptions and modifications as may be specified in such law
made by the Parliament. It is in exercise of this power under Article 243M(4)(b)
that Parliament has enacted the PESA Act in the year 1996 Sections 3 and 4(1)
of the PESA Act which are relevant for this case are quoted hereinbelow-

«3 The provisions of Part IX of the Constitution relating to
Panchayats are hereby extended to the Scheduled Areas subject

- et ————— "
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to such exceptidns and modifications as are provided in Section 4.

4. Notwithstanding anything contained under Part IX of the
Constitution, the Legislature of a State shalt-not make any law
under that Part which is inconsistent with any of the following
features, namely:- ' '

(1) the Gram Sabha or the Panchayats at the appropriate level
shall be consulted before making the acquisition of land in the
Scheduled Areas for development projects and before re-settling
or rehabilitating persons affected by such projects in the Scheduled .
Areas; the actual planning-and implementation of the projects in
the Scheduled Areas shail be coordinated at the State Tevel.”

Thus, by provisions of Section 4(i) of the. PESA Act, the Legislature of a State

was prohibited from making any law under Part IX of the Constitution inconsistent

with the feature that the Gram Sabha or the Panchayats at the appropriate level
shall be consulted before making the acquisition of land in the Scheduled Arcas

for development projects and before resettling or rehabilitating persons affected

by such projects in the Scheduled Areas.

19. We find that after the PESA. Act, the Legislature of the State of Madhya
Pradesh has by MP -Act 43 of 1997 inserted Chapter XIV-A titled “Special
provisions for panchayats in the Scheduled Areas” in Madhya Pradesh Panchayat
Raj Avam Gram Swaraj Adhiniyam, 1993 (for short ‘the Adhiniyam, 1993) and
thereafter. also amended some of-the provisions of Chapter XIV-A by the MP
‘At 5 of 1999 and the. MIP,Act 23 of 2001. On a detailed examination of the
provisions of Sections 129-A to 129-F in Chapter XIV-A of the Adhiniyam, 1993
as amended, we do not find therein any provision requiring consultation with the
Gram Sabha or the Panchayats at the appropriate level before acquisition of land
for a development project or before rehabilitation and re-settlement of persons
affected by a development project in Scheduled Areas, and the vires of the Special
provisions for Panchayats in the Scheduled Areas in Chapter XIV-A of the .-
Adhiniyam, 1993 have also not been challenged in this writ petition. The State
Legislature, in our considered opinion, ought to have made a provision in the
Adhiniyam, 1993 in accordance with Section 4(1) of the PESA Act providing for
consultation with the Gram Sabha or Panchayats at the appropriate level before
acquisition of land in the village for development projects or before resettiement
and rehabilitation of persons affected by such projects but in the absence of any
special provision in the Adhiniyam, 1993 requiring consultation with the Gram
Sabha or Panchayats at the appropriate level before. making acquisition of land in
the Scheduled Areas for development projects, the Court cannot issue a direction
or mandamus to the respondent No. I to consult the Gram Sabha before acquisition
of land or before rehabilitation and re-settlement of persons affected by a
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development project in Scheduled Areas nor can the Court hold that the acquisitions
of lands in Scheduled Areas without consultation with the Gram Sabha in
accordance with Section 4(i) of the PESA Act are null and void. Moreover, as
has been held by this Court in Naresh Singh and others vs. Union of India and
others (supra), the embargo in Section 4(i) of the PESA Act is not on Parliament
but on the Legislature of a State and therefore Section 4(i) of the PESA Act does
not apply to land acquisition under a Central Act namely the Land Acquisition
Act, 1894 unless a provision in the law is made by the State Legislaturq that land -
in Scheduled Areas will not be acquired under the Land Acquisition Act; 1894
without consultation with the Gram Sabha or the Panchayats-at the appropriate
level as provided in Section 4(i) of the PESA Act,

Issue relating to rehabilitation and re-settlement:

20. Ms. Patkar submitted that the Office Memorandum dated 24.6.1987 of the
Government of India, Ministry of Environment and F orésts granting environmental
clearance for the Indira Sagar Project shows that details were also sought from
the project authorities on rehabilitation master plans. She submitted that the O.M. )
dated 13th October, 1993 of the Ministry of Environment and Forests for the -
Omkareshwar Multipurpose project stipulated in clause (vii) that. the rehabilitation
programme should be extended to landless labourers and the people affected
due to canal by identifying and allocating suitable land as permissible and a time
bound programme was to be submitted by December, 1993. She submitted that
.the definition of ‘displaced person i paragraph 1.1 (a) to whom rehabilitation
was to be provided covered not only 4 person affected by construction of dam but
also a person affected by construction of a canal of the project. She submitted
that strangely enough the respondent No.l has taken a stand in its reply that
persons affected by'construction of canal are not entitled to the benefits of
rehabilitation and re-settlement and this is because of an order passed by respondent
No.2 in July, 2003 so as to exclude a person otherwise affected by the project
from the definition of “displaced person”. She submitted that persons or families
displaced on account of submergence or on account of acquisition of land for
canal equally are deprived of their livelihood because of the project and therefore
a rehabilitation and resettlement policy which gives benefits to persons affected
by submergence of a dam but at the same time denies such benefits to persons
affected by construction of canals is based on a classification which has no rational
nexus with the object of the policy and is discriminatory and is violative of
Article 14 of the Constitution. She also submitted that once the respondent No.l
had promised and assured all project affected persons of the Narmada Valley
Project rehabilitation benefits, it cannot now retract from such promise and
assurance inthe year 2003 by an order passed by the Respondent No.2.

21. Mr. Agrawal submitted that the definition of “displaced persons” on
rehabilitation policy will not include the canal affected persons. He further
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submitted that in Narmada Bachao Andolan vs. Union of India and others
(supra), Kripal, J in his majority judgment in para 169 at page 742 of the SCC has
agreed with the view that canal affected families need not be treated on a par
with oustees ir-the submergence area as there is a basic difference in the impact
of the project in the upstream submergence area and in the beneficiary zone of
the command area where the canal affected person continue to live. He submitted
that if the canal affected persons have been left out from the benefits of
rehabilitation by the order of respondent No:2 in 2003, the policy cannot be held
to be discriminatory and violative of Article 14 of the-Constitution.

Findings with reasons: .

22. The majority judgment of Kripal, J in Narmada Bachao Andolan vs. Union
of India and others (supra) held in para 169:

“Deéi_ling with the contention of the petitioners that there will be
- 23,500 canal-affected families and they should be treated on a par
with the oustees in the submergence area, the respondents have
broadly submitted that there is a basic difference in the impacts of
the projects in the upstream submergence area and its impacts in
- the beneficiary zone of the command area. While people. who
were oustees from the submergence zone. required resettlement
and rehabilitation, on the other hand. most of the people falling
under the command area were in fact beneficiaries of the projects
and their remaini’ng»-}ag"d- would now get relocated with the
construction of the ,ca_.t;a_}.rleading to greater agricultural output.
We agree with thits view _and that is why. in the award of the
Tribunal. the State of Gujarat was not required to giveto the canal-
affected peonle the same relief which was required to be given to
the oustees of the submergence area.”

Para 169 of the majority judgment of Kripal, J quoted above in Narmada Bachao
Andolan would show that in the award of the Narmada Water Disputes Tribunal,
State of Gujarat was not required to give to the canal-affected people the same
relief which was required to be given to the oustees of the submergence area and
the Supreme Court agreed with the broad submission made by the respondents in -
the case that there is a basic difference in the impacts of the projects in the
upstream submergence area and its impacts in the beneficiary zone of the command
area inasmuch as people in the submergence area require re-settlement and
rehabilitation but people falling under command area were in fact beneficiaries of
the projects and their remaining land would get relocated with construction of
canal leading to greater agricultural output.

23. The majority judgment of Kripal, J in Narmada Bachao Andolan however
held in para 166 that each State has its own package and that the liberalisation of
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the packages by the three States need not be to the same extent and the States
could not be faulted if the package which is offered, is more liberal than the one
envisaged in the Tribunal’s award. As Kripal, J_, has held:

“ The resettlement and rehabilitation packages in the three
States were different due to different geographical. local and

cconomic conditions and availability of land in the States. The liberal

packages available to the Sardar Sarovar Project oustees in Gujarat
are not even available to the project-affected people of other

projects in Gujarat, It is incorrect to say that the difference in
R&R packages, the packages of Gujarat being the most liberal,

amounts to restricting the choice of the oustees. Each State has

its own package and the oustees have an option to select the one

which was most attractive to them. A project-affected family

may, for instance, choose to leave its home State of Madhya
Pradesh in order to avail the benefits of the more generons package

of the State of Gujarat while other PAFs similarly situated may
opt to remain at home and take advantage of the less liberal package
of the State of Madhya Pradesh” There is no requirement.that the

liberalisation of the packages-hy'the three States should be to the

Same extent and at the sarie tifne. the States camnot b faulted if
the package which is offered. though not-identical to each other.

is more liberal than the one envisages in the Trbunal’s award.”

Hence the rehabilitation and re-settlement package of be State of Gujarat which-
did not treat canal affected families at par with the oustees in the submergence
area or the award of the Narmada Water Disputes Tribunal cannot be the basis
for refusing rehabilitation and re-settlement of the canal affected families in the
State of Madhya. Pradesh. We have to examine the terms of clearances of the
Indira Sagar and Omka'rc'sh\jvar Projects given by the Government of India, Ministry
of Environment and Forests and the policy of rehabilitation and resettlement as
formulated by the State of Madhya Pradesh to decide whether the canal affected
persons and families of the Indira Sagar and Omkareshwar projects are to be
treated at par with persons and families affected by submergence on account of
the two dams. -

24. The Office Memorandum dated 24.6.1987 of the Government of India,
Ministry of Environment and Forests granting environmental clearance to the Indira
Sagar Project stated in para 2 : '

“ On the basis of examination of details on these projects by the
Environmental Appraisal Committee for River Valley Projects and
discussions with the Central and State authorities the following
details were sought from the Project authorities:
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i. Rehabilitation Master Plan.
ii. Phased Catchment Area Treatment Scheme.
iii. Compensatory Afforestation Plan.
jv. Command Area Development.
v. _Survey of Flora and Fauna.
vi. Carrying capacity of surrounding area.
vii. Selomicity; and
viii. Heath Aspects.”
Thus, it will appear from para 2 of the O.M. dated 24th June, 1987 quoted above

~ that prior to the environmental clearance details with regard to Rehabilitation Master

Plari had been sought from the project authorities in the course of discussion with
the Central and State authorities. It is not known whether such Rehabilitation
Master Plan included rehabilitation of the canal affected persons of the Indira
Sagar Project, but it appears from the Rehabilitatior Policy-of the State of Madhya
Pradesh for Narmada Valley Projects that all persons affected by submergence
or otherwise on account of the Narmada River Projects were entitled to the benefits
of Rehabilitation Policy. .

* 25. in-para 1.1 (a) and LI(b).of the Rehabilitation Policy, 1989, a “displaced

person” and a “d.i'_.s;p_l,acegl_family” have been defined. Paras 1.1 (a) and L1(b) of

the Rehabilitation Policy, 1989, are extracted hereinbelow: :

' 1.1(a) Displaced Pérson :

 Any pers‘on' who has been ordinarily residing or carrying on

any trade or vocation for his livelihood for his livelihood for at_
least one year ‘before the date of publication of notification
under Section 4 of the Land Acquisition Act or has been
cultivating land for atleast three years before the date of such
notification in an area which is likely to come under submergence
whether temporary - or permanent because of the project or is
otherwise required for the project. '

1.1(b) Displaced Family:

(@) A family composed of displaced persons as defined above
shall mean and include husband, wife and minor children and other
persons dependent on the head of the family, eg. Widowed mother,
widowed sistér, unmarried sister, unmarried daughter or old father.

(ii) Every son who has become major on or before the date of
notification under Section 4 of the Land Acquisition Act, will be
. treated as a separate family.”

A reading of the underlined portion of the definition of displaced person in clause
11(a) of the Rehabilitation Policy 1989 quoted above would show that not only
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persons in an area which is likely to come under submergence, whether temporary
or permanent, because of the project but also persons in any area which is otherwise
required for the project came within the definition of displaced person. The
expression "area otherwise required for the project” will obviously cover area
sought to be acquired for the canals and the canal network, It is further clear
from clause LI(b) of the Rehabilitation Policy 1989 quoted above that a “displaced
family” is composed of displaced persons as defined in clanse 1.1 (a) of the
Rehabilitation Policy 1989. Thus, the Rehabilitation Policy of the Government of
Madhya Pradesh as it was in 1989 applied to not only persons displaced by
submergence of areas by Narmada Valley Projects but also to persons displaced
by canal projects of the Narmada Valley Projects. - .

26. Moreover, on a reading of the different provis@im)s of the Rehabilitation Policy
1989 of the Government of Madhya Pradesh for the sustees of Narmada Projects,
it appears that the entitlement of displaced.persons or displaced family are linked
with the extent of land that such displaced persons/families lose on account of the
project. This is illustrated by clause 3 of the Rehabilitation Policy relating to
- allotment of agricultural land which is extracted hereinbelow in extenso: ’

“3.0 Allotment of Agricultural Land;

3.1 Displaced families would be rehabilitated in accordance
with their preferences on land at the new sites, taking as
far as possible, the social groups as a unit.

3.2(a) Every displaced family from whom more than 25
percent of its land holding is acquired in revenue villages
or forest villages shall be entitled to and be allotted land

to the extent of land acquired from it, subject to provision _
in 3.2(b) below.

(b) A minimum area of 2 ha. of land would be allotted to all
the families whose lands would be acquired ircespective
of whether government land is offered or private land is

- purchased for allotment. Where more than 2 ha. of land
1s acquired from a family, it will be allotted equal land,
subject to a ceiling of 8 ha. e

_(c). The government will assist displaced families in
providing irrigation by well/tube-well or any other method -
on the land allotted, provided such land is not already
irrigated. In case the allotted land cannot be irrigated
(which fact would be certified by the Agriculture
Department), the displaced family will be allotted a
minimum of 4 hectares of land instead of 2 hectares
provided at 3.2 (b) above. In other cases, where
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irrigation is not possible, the development of dry land
would be subsidized by the State Government to the
extent of 75% of the cost involved, unless higher subsidies
are proyided to farmers in any other scheme of the-

. Government. '

3 3 Entitlements of Encroachers for allotment of land:

"Encroachers, whether on revenue land or forest land will
also be entitled for the allotment of land. Where the
area of the land acquired from an encroacher is up to I.
'ha. he will be entitled to I ha. area of land. In those
cases where acquisition of land from an encroacher is
more than I ha., he will be entitled to 2 ha.-of land

frrespective of the fact that the land-acquisition from
such an encroacher may be even greater than 2 ha.” '

A reading of clause 3.2(a) would show that only if 25% of land of displaced
family is acquired, the displaced family will be entitled to allotment of agricultural
land, Where.a displaced family loses less than 25% of its land by acquisition on -
account of the project, it will not be entitled to allotment of agricultural land.
Clause 3.2(b) further states that a minimum area of 2 ha. of land will be acquired
but where more than 2 ha..of land is acquired from 2 family, it will be allotted’2 ha.
of Iand subject to'a &kiling/of 8 ha.. Thus, depending upon the extent of land lost by
a displaced family, agricultural land was to be allotted to a displaced family. Clause
3.3 of the rehabilitation policy quoted above would further show that encroachers,
whether on revenue land or forest land, will also be entitled for agricultural land to
the extent indicated_thexgi,ﬁ'{«;- : 3

27. The Rehabilitaticn Policy of 1989 stated the broad principles for rehabilitation
of displaced families in para [ and one of the clauses of para I stated: =~ °

“ The displaced families would be rehabilitated, maintaining °
the existing structure of social groups as far as possible in the

" . command area or near the periphery of the affected- areas” in
accordance with their preferences.” :

_ It will be clear from the clause of para I of the Rehabilitation Policy quoted above

that the displaced families'were to be rehabilitated as far as possible il the command
area or in the periphery of the affected areas in accordance with their preference.
Hence, displaced families of the submerged areas were to be rehabilitated in the
command area if they so preferred and were to benefit from the canals in the
same way as families who are affected by the canals but who continue in their
remaining land in the command area.

28. The Rehabilitation Policy 1989 also provides in Clause 9 rehabilitation benefits
for landless displaced family and reads thus: '
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“9.0  Landless Displaced Families :

9.1 Special efforts will be made for the effective rehabilitation
of landless displaced families. Adequate arrangements will be
made by the Narmada Valley Development Authority for the
upgradation of existing skills or important of new skills so as to
promote full occupational rehabilitation. In this regard, new
opportunities emerging as a result of the project will be fully used
for the benefit of the displaced families. Suitable provisions will
be incorporated in the tender document of Local Competitive
Bidding (LCB) and other forms to énsure the employment of
displaced persons. The Narmada Valley Development Authority
will ensure appropriate arrangement - for discharge of these
responsibilities within a stipulated timeframé. In the interim time,
Special financial assistance will be givento supplement the income
of the landless agricultural - labourers. and the landless
scheduled castes and scheduled tribe oustees families for 3 years
in descending order, which shall be in addition to the grant-in-
aid mentioned in para 6.1. This period of three years will be
calculated from the payment jyear of the grant-in-aid under para
6.1. Thus, a landless oustee family will get a special income
support amount of Rs.2,250/-, Rs.5,500/- and Rs.2,750/- in the
second, third and fourth year of displacement, respectwely In
addition, a further sum of Rs.12,500/- shall be kept in reserve for
every landless oustee family-and shall be made available for
executing an independent viable scheme for earning livelihood
or for purchase ef"productive assets. The above support amounts
will be 75%, 50% and 25% respectlvely of the poverty line and
the amount to be_kept in reserve is also linked with the poverty
line. If the scale of poverty lineland was ne is revised, the amount
of special support amount and the reserve shall also be .
proportionately increased accordingly.  For other landless
families special financial assistance of Rs.19,500/- will be glven :
for the purchase of productive assets.” :

Hence, landless displaced families have also been given rehabilitation and re-
settlement benefits under the policy of Rehabilitation for Narmada Valley Project
of the Government of MadhyaPradesh.

29. Thus, under the Rehabilitation Policy, 1989, rehabilitation and resettlement
benefits to be given to displaced persons, displaced families and landless displaced
families are linked with the extent-to which the displaced family or displaced
person was affected by a Narmada Valley Project and the displaced families if
they so preferred, were to be rehabilitated in the Command Area and were to
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be beneficiaries of the canals in the same way as those displaced by the canals
who were to continue to live in the Command Area. This kind of policy which has

- taken care of differences of impacts of the project on the person or the family

whether on account of submergence or on account of the canal net work must
apply equally to all displaced persons and displaced families of the Narmada Valley
Project, irrespective whether the persons or families have been displaced because
of submergence on account of the construction of the dam' or because of land
acquisition for construction of the canal net work. For these reasons, the definition
of “displaced person in the Rehabilitation Policy as made in 1989 included a
person affected by the Project otherwise than by submergence and the
Rehabilitation Policy was to apply to all persons displaced by the Project, i.e. by -
submergence or otherwise.

30. We further find that the O.M. dated 13.10.1993 of the Government of India,
Ministry of Epvironment and Forests granting environmental clearance to the
Omkareshwar Multipurpose Project stipulated in para (vii) : )

“ The Rehabilitation Programme should be extended to landless
labourers and the people affected due to camal by identifying
and allocating suitable land as permissible. A time bound
programme should be submitted by December, 1993.”

The language in the stipulation in para (vii) Jf the OM dated 13.10.1993 would
show that the rehabilitation programme was to be extended to landless labourers
and the people affected due to canal by identifying and allocating suitable land as
permissible and was not to be confined to only people affected by submergence
because of construction the dam.

31. Afier having declared the policy of rehabilitation and resettlement making no
distinction between people affected by the submergence and people affected by
the canals, the respondent No.2 appears to have taken a decision in 2003 to exclude
persons in areas otherwise affected by a project of the Narmada River from the
benefits of the Rehabilitation Policy and confining the definition of “displaced
persons” to only persons in areas affected by submergence, temporary or
permanent on account of the project. In. 2003 respondent No.2 has classified
displaced persons in two groups, one affected by submergence, permanent or
temporary, and the other not affected by submergence and has extended the
benefits of rehabilitation and re-settlement only to the group, which is affected by
submergence. Though there is an intelligible differentia in making this classification,
in our considered opinion, such differentia has no rational nexus with the object
sought to be achieved by the rehabilitation policy. The object of the rehabilitation
policy is to ensure that persons displaced by Narmada Valley Projects are better
off and their fight to livelihood guaranteed under Article 21 of the Constitution is
not violated. As we have seen, the Rehabilitation Policy of the Government of
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Madhya Pradesh itself contains provisions which grants rehabilitation benefits to
displaced persons and displaced families depending on the extent of impact suffered
by the person or family displaced by the pr03ect and the displaced families are to
be rehabilitated in the Command Area or in the periphery of the Command Area
as per, their preference. In our considered opinion, the stand ‘taken by the
.. respondents No. ! and 2-in the return that the impacts on people affected by
" submergence and the people affected by the canal network are different justifying
different treatment to submeregence affected persons and canal affected persons
has no rational basis. The rationale of the policy of the State of Gujarat in not
treating canal affected persons on par with-the submergence affected persons
discussed in para 129 of the majority judgmesnt. of Kripal, J. in Narmada Bachao
Andolan is not available to the State of Madhya-Pradesh on account of the peculiar
features of its policy of rehabilitation as discussed above. The order of the
respondent No. 1 made in the year 2003 excluding persons in areas otherwise
affected by the project, in our view, does not satisfy the test of intelligible differentia
having rational nexus with the object sought to be achieved by the Rehabilitation
Policy and is therefore discriminatory and violative of Article 14 of the Constitution
of India and the order of Respondent No. 1 made in the year 2003 in so far as it
excludes canal affected persons from the definition of “displaced family” is
therefore ultra vxres the Consmutlon . '

32. We are conscious that if rehablhtatlon and re-settlement benefits are to be
provided to all the canal affected persons in accordance with the rehabilitation
policy for oustees of Narmada Project of the Government of Madhya Pradesh,
respondents No. }and 2 will have to incur heavy. costs for the canal projects of
Indira Sagar and Omkareshwar. But according to us; as rehabilitation and re-
settlement are part of the consntunonal obﬁgatlon of the S;ate Government under
Article 21 of'the Constitution to thcdlsplaced persons, particularly those belonging
to the tribes; the respondent No. 1 has to find the resources for rehabilitation and
re-settlement of the canal affected- persbns and camnot circumvent this
constitutional obligation by issuing an order that the Rehabilitation Policy will
not apply to the canal affected persons. This constitutional obligation under Article
21 of the Constitution towards persons displaced by the canal project will also
ensure that the displacement of persons by the project is minimised and areas
which are already irrigated and which do not need better means of irrigation are
not unnecessarily covered in the Command Area Development Plan and there is
no unwarranted burden on the public exchequer due to higher costs of the project.
Moreover, in recent times, there has been growing resistence of the local inhabitants
to acquisitions of land by Governments for development projects because they
have Jost confidence in public authorities and are not quite sure whether they will
be true to their public commitments and assurances to rehabilitate and resettle
them once the development project comes through and is commissioned.
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- Considering all these aspects, we are inclined to direct the respondents No. I and

2 to provide rehabilitation and re-settlement benefits of the Rehabilitation Policy
of the Government of Madhya Pradesh to the canal affected persons of the Indira
Sagar and Omkareshwar Projects.

“Issue relating to land acquisition and compensation:

33. Ms. Patkar submitted that the land acquisition for the canal work has been

"done by invoking the urgency clause under Section 17 of the Land Acquisition

Act, 1894 and even the inquiry under Section 5-A of the Land Acquisition Act,
1894 has been dispensed with. She submitted that the invocation of the urgency
clause under Section 17 and the dispensing with the inquiry under Section 5-A
have violated the right of the oustees whose land has been acquired is as much as
they cannot raise any objection to the land acquisition and are denied a hearing in
accordance with Section 5-A of the Land Acquisition Act, 1894. She submitted
that the Indira Sagar and the Omkareshwar dam projects were conceived several
decades back and the environmental clearances were given for the two projects
in 1987 and 1993 respectively and there were no emergency circumstances
warranting invocation of the urgency clause in Section 17 of the Land Acquisition
Act, 1894 and requiring dispensing with the inquiry under Section 5-A of the Land
Acquisition Act, 1894. She submitted that in Union of India and others vs.
Krishan Lal Arneja and others, AIR 2004 SC 3582, the Supreme Court has
taken a view that Section 17 of the Land Acquisition Act, 1894 confers extra-
ordinary powers on the aunthorities to dispense with the normal procedure laid .
down under Section 5-A of the Act in exceptional case of urgency and such
powers cannot be lightly resorted to except in case of real urgency enabling the
Government to take possession of the land proposed to be acquired for public
purpose. In the aforesaid decision, she submitted, the Supreme Court has further
held that a public purpose however laudable it may be by itself is not sufficient for
the authorities to take the aid of Section 17 to use the extra-ordinary power as use
of such power deprives the land owner of his right to file objections to the proposed
acquisition of his property and it also dispenses with the inquiry under Section 5-
A of the Act. She also relied upon Union of India and others vs. Mukesh
Hans, (2004) 8 SCC 14, in which the Supreme Court has also held that existence
of urgency or unforeseen emergency though is a condition precedent for invoking
Section 17(4) of the Land Acquisition Act, 1894, that by itself is not sufficient to
direct dispensing with the inquiry under Section 5-A of the Act and it requires an
opinion to be formed by the Government concerned that alongwith the existence
of such urgency or unforeseen emergency there is also a need for dispensing with
Section 5-A inquiry. Ms. Patkar vehemently submitted that the proceedings
for acquisition of land for the Indira Sagar and Omkareshshwar Canal Projects in
which urgency clause in Section 17 of the Land Acquisition Act, 1894 and in
which the inquiry under Section 5-A of the Act has been dispensed with be set
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aside by the Court. She further submitted that the compensation for acquisition of
land paid to the oustees is thoroughly inadequate and this Court should direct the
respondents to pay reasonable compensatton in accordance with the Rehabilitation
Policy of the State Government for Narmada Valley Project.

34. Mr. Ravish Agrawal, on the other hand, relying on para 9 of the Additional
Return filed on 28.10.2009 on behalf of the respondents, submitted that till
28.10.2009 thé records of cases of acquisition of land for the canals of Indira
Sagar and Omkareshwar projects show that in 355 cases awards have been passed
and compensation has been disbursed to the land owners and Section 17 of the
Land Acquisition Act, 1894 has been invoked in 302 cases. He further submitted
relying on relying on the Additional Return filed on 28.10.2009 that 336 land
acquisition cases are in process out of which in 100 cases the urgency clause in
Section 17 has been invoked. Relying on para 10 of the Additional Return filed on
28.10.2009, he further submitted that the petitioners No. 2 and 3 have_nb_tsuffered
any acquisition of land and in the case of petitioner No.4 his land has been acquired
and award has been passed and the petitioners No.5, 6 and 7 have also accepted
the award amount for the land required from- them. Mr. Agrawal submitted that
most of the awards in land acquisition cases were passed during 2003 to 2006 and
the writ petitioner which has been filed in 2009 should be dismissed for delay and
latches on the part of the petitioner to approach this Court against the land
acquisition proceedings. He cited Swaika Properties (P) Ltd. and another vs.
State of Rajasthan and others, (2008) 4 SCC 695, in which the Supreme Court
considering its earlier decisions in Municipal Corporation of Greater Bombay
vs. Industrial Development Investment Co. Pvt. Ltd. and others, (1996) 11
SCC 501, State of Rajasthan vs. D.R. Laxmi, (1996) 6 SCC 445, Municipal
Council, Ahmednagar vs. Shah Hyder Beig, (2000) 2 SCC 48 and C. Padma
vs. Dy. Secretary to Government of Tamil Nadu, (1997} 2 SCC 627, has taken
a view that where a writ petition is filed after possession has been taken over and
after the award has become final, it deserves to be dismissed on the ground of
delay and latches. Mr. Agrawal further submitted that the reasonableness of
compensation paid for land acquisition under an award is a matter for the Civil
Court to decide under Section 18 of the Land Acquisition Act, 1894 and the High
Court should not decide this question in this writ petition.

35. Considering the consistent view of the Supreme Court in the cases cited by
Mr. Agrawal that the Court should not entertain a writ petition challenging
acquisition of land after possession of the land has been taken over and awards
have become final, we are not inclined to examine the issue with regard to the
validity of the land acquisition proceedings in this public interest litigation in which
the facts of the individual cases of acquisition as to when possession was taken
and awards became final are not on record. In case the oustee whose land is
acquired for canal projects approaches this Court in a separate and independent
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writ petition, the challenge may be considered on its own merits. For the same
reasons, we are also not inclined to go into the question whether reasonable
compensation has been determined in the awards as these are matters 1o be decided

- by the Civil Court under Section 18 of the Land Acquisition Act, 1894,

Authority to ensure implementation of environmental and rehabilitation
measures: '

36. Before we part with this case, we would like to decide the authority which
will ensure implementation of environmental safeguards and rehabilitation-
re-settlement measures as directed in this order. In exercise of powers conferred
by Section 6-A of the Inter-State Water Disputes Act, 1956, the Central
Government has framed a scheme by notification dated 10th September, 1980
inter alia comstituting the Narmada Control Authority. Sub-clause (1) of clause 9
of the Scheme as amended by the notification dated 3rd June, 1987 and sub-
clause (2) of clause 9 of the Scheme read as follows: )

“g(1) .The role of the authority will mainly comprise of overall
coordination and direction of the implementation of the projects
including the engineering works, the environmental protection
measures and the rehabilitation programmes and to ensure faithful
compliance of the terms and conditions stipulated by the Central
Government at the time of clearance of the projects.

(2) The-authority shall be charged with the power and shall be
under a duty to do any or all things necessary, sufficient and
expedient for the implementation of the orders with respect to-

(i) the storages, apportionment, regulation and control of thie
Narmada waters; P

(ii) sharing of power benefits from Sardar Sarovar ‘project;
(iii) regulated releases by Madhya Pradesh; '

(iv) acquisition by the concemned State for Sardar Sarovar
project of lands and properties likely to be submerged under Sardar
Sarovar; .

(v) compensation and rehabilitation and settlement of outstees;
and

(vi) sharing of costs.”

It is thus clear from a reading of sub-clanse (1) of clause 9 of the Scheme as
amended by the notification dated 3rd June, 1987 that the Narmada Control
Authority (NCA) has been statutorily vested with the role of overall coordination
and direction of the implementation of the environmental protection measures and
the rehabilitation programmes and also to ensure faithful compliance of the terms
and conditions stipulated by the Central Government at the time of the clearance
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of the projects. It is also clear from sub-clause (2) of clause 9 of the Scheme
quoted above that the Narmada Control Authority (NSA) is charged with the
power and is under a duty to do any or all things necessary, suffictent and
expedient for the implementation of the orders with regard to acquisition of land
by the concerned State for the project and compensation, rehabilitation and
settlement of oustees. The Narmada Control Authority has been impleaded as
respondent No.4 in this writ petition. We are of the considered opinion that the
respondent No.4 through its agencies or otherwise, should monitor the
environmental protection measures, the acquisition of land, compensation and the
rehabilitation and settlement of the ‘oustees in accordance with the observations
and directions in this order.

37. Inthe result, we direct that : ’ f

(i) no further acquisition of land, excavation or
construction of the canal network for the Command
Area of the Indira Sagar and Omkareshwar projects will
be undertaken, until the Command Area Development
Plans submitted to the Government of India, Ministry
of Environment and Forests, are scrutinised by the
Committee of Experts constituted for the Sardar Sarovar,
Indira Sagar and Omkareshwar Projects by the
Notifications dated 2.9.2008 and 17.9.2009 and until-this
Committee of Experts communicates its clearance in
respect of the particular work to the respondents No.
land 2;

(ii) the respondents No.land2 will provide rehabilitation
and re-settlement benefits of the Rehabilitation Policy
of the Government of Madhya Pradesh for Narmada
Valley Project to the displaced persons and displaced
families of the Indira Sagar and Omkareshwar Canal
Projects and will constitute a Grievance Redressal
Authority which wilt decide the complaints of such
"displaced persons and displaced families regarding
rehabilitation and resettlement;

(iii) the respondent No.4 will ensure that the two directions-
in (i) and (ii) above are implemented by the respondents
No.d and 2 and that the environmental safeguards
and rehabilitation measures are planned and implemented
pari-passu with the works of the Indira Sagar and
Omkareshwar Canal Projects;

(iv) the respondent No.4 will submit a report once every
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three months to this Court on whether the respondents -
No.1 and 2 are implementing the directions in this order.
The writ petition is disposed of with the aforesaid directions. The interim
order of status quo is vacated. The parties will bear their own costs.
' Petition disposed of.
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WRIT PETITION
Before Mr. Justice Shantanu Kemkar

25 November, 2009* )
AHMAD HUSSAIN . ... Petitioner
Vs. c - ’
STATE OF M.P. & ors. ... Respondents

Civil Services (Classification, Control and Appeal) Rules, M.E. 1966,
Rule 10(iv), Civil Sérvices (Pension) Rules, M.P. 1976, Rule 9 - Withholding
of pension to the extent of 1% with cumulative effect - Petitioner retired before
the order of penalty could be passed - Penalty of withholding"of 1% of pension
with cumulative effect imposed - Held --Such penalty is not a minor penalty - If
petitioner had already retired, respondents could have taken recourse of Rule 9
of Rules, 1976 - Order of penalty quashed. (Para 5)

fafre Q@ -(@ffeeor, o g afie) fram, a9 19es, 1w
10(iv), Rifeer dar (Fym)-Pram, w3 1e7e, Prm ¢ — wadl W@ W4
m&mﬁﬁm@.;ﬁwfmmmmﬁﬁmwwmuﬁ
T REifgE B T — SR yeiE ¥ 1 AR due e @) e ser -
afifefRe — 0 IR g Ra w8 § — Ak areh Farfige 8 gt o o weelt
fram, 1976 @ 99 9 T A3 & wHd O — WRT T Aew ARERT |

Ranjana Gawade, for the petiti;aner.
Rashmi Pandit, Dy.G.A., for the respondents.

ORDER

SHANTANU KEMKAR, J. :—Petitioner was working on the post of Chief Warder
in the Jail Department of the Government of M.P. On the basis of incident dated
03.03.2008 a charge-sheet was issued to him on 24.03.2008 levelling as many as
3 charges. A departmental enquiry was conducted for the charges levelled against
him in which he was found guilty by the Enquiry Officer. Before the order of
penalty could be passed by the disciplinary authority, the petitioner was retired on
31.05.2008. Thereafter, the disciplinary authority vide order dated 01.07.2008
(Amnexure P-1) inflicted upon the petitioner penalty under Rule 10 (iv) of the
M.P. Civil Services (Classification Control and Appeal) Rules, 1966 (for short the

*W.P. No.1057/2009(S) (Indore)
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MPCCA Rules) of reduction of his pension permanently to the extent of 1% with
cumulative effect. Aggrieved, the petitioner submitted an appeal before the
Appellate Authority. The Appellate Authority vide order dated 22.10.2008
(Annexure P-2) dismissed the said appeal. Aggrieved the petitioner has filed this
petition.

2. According to the petitioner imposition of penalty of reduction in pension by
1% with cumulative effect invoking Rule 10 (iv) of the MPCCA Rules is illegal
and without jurisdiction. According to him, there is no provision of reduction of
pension under Clause (iv) of Rule 10 of the MPCCA Rules and such a penalty
could not have been imposed upon the petitioner.

3.  The respondents have submitted reply and have justified the action by

contending that since the petitioner was held guilty in a departmental enquiry

conducted against him, the impugned order of pendlty has been passed which is
permissible under Rule 10 (iv) of the MPCCA Rules.

4.  Heard learned counsel for the parties.

5.  Admittedly, before the order of penalty could be passed the petitioner was
already retired w.e.f 31.05.2008 on attaining the age of superannuation. Rule 10
‘of the MPCCA Rules provides for minor penalties. Clause (iv) of Rule 10 provides
for penalty of "withholding of increments of pay or stagnation allowance." In the
circumstances, the respondents by invoking Rule 10 (iv) could not have passed
the order of penalty of withholding of petitioner's pension to the extent of 1% with
cumulative effect. The said order of penalty does not fall within the minor penalty
provided in Rule 10 (iv) of the MPCCA Rules. If the petitioner was already retire
the respondent could have taken recourse of Rule 9 of the M.P.Civil Services
(Pension) Rules, 1976 but in no circumnstances the order of penalty of withholding
of pension by invoking Rule 10 (iv) could have been passed.

6. In the circumstances, the impugned drder dated 01.07,2008 (Annexure
P-1) and the appellate order dated 22.10.2008 (Annexure P-2) are liable to be
and are hereby quashed. Consequently, the respondehts -are directed to restore
the petitioner's pension as per his entitiement and refimd him the.pension recovered
so far from him within a period of 4 months from the date of receipt of copy of
this order failing which the petitioner shall be entitled for refund of it with interest
@ 9% per annum,

Order accordingly.

------------
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~ WRIT PETITION
Before Mr. Justice S.K. Gangele
1 December, 2009*

HIND DAIRY & FOOD PROADUCTS, .
MAHARAJPURA, GWALIOR o ... Petitioner

Vs.
STATE OF M.P. & ors. : .. Respondents

A. Prevention of Food Adulteration Act (37 of 1954), Section 24,
Preventlon of Food Adulteration Rules, M.P..1962, Rule 4 - Powers &
duties of State Authority - Held - State Authority i.e. Food (Health) Authority
and Controller, Food & Drugs Administration, Bhopal has power to suspend -
the production & manufacture of articles of food if gn inspection after a
report of Public Analyst, it has been found that the aforesazd article of food

. is adulterated or misbranded. , : (Para 14)

. Erg agfager R sferfraa (1954 &1 37’) EIRT 24, T
arafisror Prawor fem, 1962, R 4 — Y1 WS @ wifadl ok @dd
— affeiReE — e MRy s @ (@red) mRiER <k Fem, T T sl
ST, AT Y T ETei B Sered iR Rl Bt R o3 @ ufe § ol
Fﬁﬁmmaﬁﬁ@éa%mﬁﬁquﬁwwﬁﬁamgﬁwmm
a1 fheart BI1Y 1T | .

B. Prevention of Food Adulteration Act (37 of 1954), Sections
10(4) & 10(4-A) - Powers of the Food Inspector - Held - As per Ss. 10(4) &
10(4-A) of the Act, if any article seized is found adulterated and Local
Authorities have satisfied that it is unfit for human consumption, the
Authorities could destroy the adulterated Jfood article. (Paras 16 & 17)

T  ©Te anrﬁrmr framRer AT (1954 BT 37), €IRT 10(4) @
10(-7) — wrE Prias ¥ ufwat - affeia — afRfrm #F arT 0() T
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Cases referred : !
AIR 1999 SC 738, (2004) 7 SCC 68, 2008 CrLJ 1830 2006(1) EFR 73,
2008 CrLJ 3576, (1989) 1 SCC 420.

K.B. Chaturvedi with Yogesh Chaturvedi, for the petitioner.
Ami Prabal, Dy A.G., for the respondents.
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ORDER

S.K. GaNGELE, J. :—Petitioner has filed this petition challenging the order,
Annexure P-1, dated 01.12.2008 passed by Food (Health) Authority, and. Controller,
Food and Drugs Administration, Bhopal and also for a direction with regard to
payment of compensation of Rupees Eight lacs. The petitioner also challenged
the proceedings initiated against him in respect of order passed by Collector under
Section 144 of the Criminal Procedure Code.

2. The petitioner has been in the busineéss of manufacturing and sale of
Ghee in the name of Gwala Shri Agmark Ghee and Shri Anmol Pure Deshi Ghee.
He obtained permission from the General Manages;.District Trade and Industries,
Gwalior on 18.08.08 to this effect. He also obtained a certificate of Authorisation
for the purpose of manufacture of Agmark Ghee by the Competent Authority,
" Assistant Agricultural Marketing Advisor, Directorate of Marketing & Inspection,
Regional Office, Bhopal on 17.07.08 and a Certificate of Quality Control issued
by Chairman / Director, Care Certification Pvt. Ltd., New Delhi,issued on 15.11.08.

3 As per the petitioner, on 07.10.08 at around 9.30 P.M. A team consisting of
Swati Meena, Assistant Collector, Mr. Raghav, Naib Tehsildar and police
personnels came to the factory of the petitioner and put a seal and lock on the
factory. Thereafter, on 08.10.08 another team consisting of Assistant Collector
and Naib Tehsildar along with Dharmendra Soni and Rajesh Rai, Food Inspectors,
came at the factory premises and Food Inspectors had taken samples of

Gwala Shri Agmark Ghee and Shri Anmol Pure Deshi Ghee. The team also seized .

250 cartoons containing 4500 liters Ghee, however, seizure receipt was not supplied
to the petitioner. On 15.11.08 some quantity of Ghee about 190 cartoons.and 1000
Kg loose Ghee was destroyed by the team. As per the petitioner, the samples
taken by the Food Inspectors were sent to the Public Analyst, however, the
reports have not been supplied to the petitioner. The petitioner submitted
representation before the Authorities along with other persons, but, no action has
been taken.

4 The respondents in the return submitted that the Collector, Gwalior had
received information from the informant and other persons that at the time of
" festival, Dhanteras and Deepawali the petitioner and other manufacturers of
Ghee had been indulging in processing of adulterated Ghee and looking to the
gravity of the situation and the danger to the health of the citizens the District
Magistrate, Gwalior vide order dated 15.10.2008 directed the District
Administration to take appropriate measures to prevent persons from making
adulterated and synthetic Ghee, Khowa and other milk products. The Collector
also directed the Authorities to take samples of products and take necessary action,
if it be found that the products were adulterated or they were synthetic.
Thereafter, Authorised Food Inspectors along with Police force, Naib Tehsildar,
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Assistant Collector and officers of District Admlm.stratlon visited the factory of
the petitioner ‘and it was found that the petitioner was in process of making of
adulterated synthetic Ghee, and process was being used by the petitioner for the
purpose of extraction of Ghee from milk or milk products. Consequently, the factory
premises of the petitioncr was immediately sealed and the adulterated articles

- had been taken into possession looking to serious health hazards to the citizens.

Food Inspectors had also taken samples in accordance with the provisions of the
Prevention of Food Adulteration Act, 1954 and after receiving the reports from
Public Analyst the products of the petitioner were found adulterated and
misbranded. The respondents have taken similar action against other
manufacturers anid-looking to the gravity of the situation the Appropriate Authority,
Food (Health) Authority, and, Controller, Feod and Drugs-Administration, Bhopal
vide order, Annexure P-1 dated 01.12.08 susPended the sale and manufacturing of
the aforesaid Ghee. By way of additional return, the respondents further stated
that the petitioner, in spite of sealing of the premises, was in the process of
manufacturing Ghee, hence the premises was again inspected on 03.10.2009
and again samples were collected by the Food Inspectors. The aforesaid samples
were sent to Public Analyst, State Food Laboratory, Bhopal for analysis and in
the report it was fonnd that the Ghee was adulterated. Looking to the gravity of

-the situation a proceeding under the provisions of National Security Act was also
_ initiated against'the petitioner and a detention order against M. Gyanesh Sharma,

the Propnetbrof the petitioner - Firm was passed under the provisions of National
Security Act on 13.10.2009. The aforesaid order has also been confirmed by the
State Government and Advisory Board. However, ‘the proprietor of the petitioner
-Firm has been absconding. It is further stated that the Governmerit of India,
Ministry of Agriculture, vide order dated 09.09.2009 also canceled the licence of
the petitioner of Agmark Packing and directed the petitioner to deposit the aforesaid
licence along with other persons.

5. Learned Senior Counsel appearing on behalf of the petitioner has submitted
that the State Authorities have no power and authority to ban the business of the
petitioner. The State authorities have no power to seal the factory premises of the
petitioner and destroy the seized property. It has further been contended by

. the learned Senior Counsel that as per the report of the Public Analyst in one

case the product of the petitioner has been found misbranded and in another
case it lias been found adulterated. He further submitted that the petitioner also
sent the seized articles through Court for analysis to the Laboratory of Central
Government and in this report the product has been found only misbranded. Hence,
the impugned order is illegal without jurisdiction and power and further proceedings
conducted by the State Authorities including destruction of product of the petitioner
1s also arbitrary and illegal. In support of his contentions learned Counsel relied on
the following judgments :-
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(1) Calcutta Municipal Corporation v. Pawan Kumar Saraf
and another, SIR 199% SC 738,

(2) Godawat Pan Masala Products 1.P. Lid. And another v.
Union of India and others, (2004) 7 SCC 68,

(3) K.P. Sugandh Limited & Etc.”v. State of Chhattrsgarh and
others, 2008 Cri. L.J. 1830 .

(4) 8. Narendra Kumar & Co. v. State of Sikkim and anothen
2006 (1) EFR 73;

(3) Jiwan Kumar v.- State of Punjab, 2008 Cri. L. I.,357G., -

6. Contrary to this, the learned Deputy Advocate General contended that looking
to the gravity of the situation and the Tacts that the petitioner was manufacturing
a synthetic Ghee without using any product of milk or milk, hence the district
administration has taken a temporary measure and for time being the production
of the product of the petitioner has been stopped because on inspection, it was

found that the petitioner was manufacturing-synthetic Ghee by using vegetable -

oils and other chemicals which is injuries to the health of the citizens. Learned

Deputy Advocate General further submitted that only for temporary period the .

product of the petitioner has beea suspended and for that pugpose the State

. Authoritics have power to.pass the orders. It has further been contended by the™ .-

learnéd Deputy Advocate Genéral that the Authority has net baned the. Ghee as
contended-by the petitioner, however, the authority has taken-only an action to
stop manufacture of synthetic Ghee, which was being manufactured by the
petitioner. Learned Counsel also submitted that looking to the nature of the gravity
the State Government has canceled the licence of the petitioner and the Central
Government has also canceled the licence of Agmark of the petitioner and the
order of detention of the Proprietor, Mr. Gyanesh Sharma under the National
Security Act has been passed In'such circumstances, petition of the petitioner is
not maintainable. -

7. 'With regard to power of the State Government to take action against the
petitioner, it is an admitted fact that the petitioner is in the business of manufacturing
of Ghee and as per the respondents the factory of the petitioner was inspected by
the State Authorities: including Food Inspectors who were authorised to do so

under the provisiohs of the Prevention of Food Adulteration Act, 1954 and it was™ - -
found that the petitioner was manufacturing adulterated, synthetic - Ghee. The. - -+

petitioner was manufacturing the synthetic / adulterated Ghee by mixing some

ingredients of different vegetable oils and chemicals. This fact is clear from para

9 of the additional return filed by the State and rgport of P{iblic Analyst , State
Laboratory, Bhopal. In the report the value of R.M. Of Ghee was found 14.45
while minimum required R .M. Value of Ghee is. 76. It means that sample contained
vegetable oils, Because, there was eminent dan‘ger to the health and hygiene of

Lo
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the citizens, hence the Authorities sealed the factory and also seized the product.
Even looking to the eminent danger to health of the citizens a proceeding under
the provisions of the National Security Act has been taken against the proprietor
of the petitioner - Firm, Mr. Gyanesh Sharma and order of detention under the
National Security Act has been passed, which is also affirmed by the State
Government and State Advisory Board. The State Government and also the
Central Government canceled the licences of the petitioner - Firm,

8. Hon’ble the Supreme Court in Godawat Pan Masala Products I.P. Ltd.
And another v. Union of India and others, (2004) 7 SCC 68, has considered
the provisions of the Prevention of Food Adulteration Act, 1954, as under, :-

"14, In order to appreciate the contentions of the learned counsel,
it will be necessary to briefly notice the relevant provisions of the
Act. As the preamble of the Act indicates, “it is an Act to make
provision for the prevention of adulteration of food”. Section 2 (i-
a) defines what is “adulterated food”. Broadly speaking, the
definition covers situations where.a food article is substandard, or
contains injurfous ingredients or has become injurious to health by
reason of .packing or keeping under unsanitary conditions or
having become contaminated or is otherwise not fit for
consumption. The definition also extends to cases of articles which
fall below the prescribed standards of purity or quality. The Act
also deals with misbranding of food articles, which is not of concern
to us for the present. For the purpose of administration of the Act,
any urban or rural area may be declared by the Central Government
or the State Government by a notification to be ;a local area” for
the purpose of the Act. In relation to such local area, an officer
is appointed by the Central Government or the State Government
by notification in the Official Gazette to be in charge of the Health
Administration in such area with such designation as specified
therein_and such officer is defined to be ;a “Local (Health)
Authority” by Section 2 (Viii-a). Section 2. (vi) defines “Food
(Health) Authority” as the Director of Medical and Health services
or the Chief Officer in charge of Health Administration in a
State, by whatever designation he is known, and includes any
officer empowered by the Central Government or the State
Government, by notification in the Official Gazette, to exercise
the powers and perform the duties of the Food (Health) Authority
under the Act with respect to such local area as may be
specified in the notification. Section 7, upon which most of the
arguments turn, needs to be noticed. Section 7 reads as under :-

"7, Prohibition of manufacture, sale, etc. of certain
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articles of food .-No person shall himself or by any person
on his behalf manufacture for sale, or store, sell or
distribute -

(1) any adulterated food;

(if) any misbranded food;

(i) any article of food for the sale of which a
licence is prescribed, except in accordance with the
conditions of the licence;

(iv) any article of food the sale of which is for the time
being ‘prohibited by the food (Health) Authonty in the
intefest of public health;

" (v)any article of food in contravention of any other
provision of this Act or of any rule make thereunder; or

(vi) any adulterant. .

Explanation .- For the purposes of this section, a; person
shall be deemed to store any adulterated food or
misbranded food or any article of food referred to in

~ clause (iii) or clause (iv) or clause (v) if he stores such
food for the manufacture therefrom of any article of food
for sale.”

Section 22-A empowers the Central Government to give such
. directions as it may deem necessary to a Staté Government
regarding the implementation of the Act. Section 23 empowers

- the Central Government to make rules to carry out the provisions
* of'the Act. In particular, and without prejudice to the generality of
the rule-making power, the power of the Central Government
includes the one in clause (f). Section 24 of the Act is the section
which grants rule-making power to the State Government. The
State Government may, after consultation with the Committee,
and subject to the condition of previous publication, thereunder
make rules for the purpose of giving effect to the provisions of the
Act in matters not falling within the purview of Section 23. Sub-
section (2) of Section 24 grants power to the State Government to
make rules with regard to the powers and duties of the different
authorities under the Act. Prescription-of forms of liicences for
the manufacture for sale, storage, sale and distribution of articles
of food, the conditions subject to which such licences may be issued
and the fees payable therefor, analysis of any article of food or
matter and provision for further delegation of power by the State

4
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Government to the Food (Health) Authonity or the subordinate
authorities are the matters covered within this delegated power.

9.  The State Government in exercise of powers conferred by Section 24 of the
Act of 1954 after consultation with the Central Government has framed rules, named
as the “Madhya Pradesh Prevention of Food Adulteration Rules, 1962”7, hereinafter
referred to as the ‘Rules of 1962". Rule 3 and. 4 ‘of the aforesaid Rules of 1962,
which is as under, prescribes the power and duties. of the Health Authority :-”

Rule 3. Food (Health) Authority and its powers and duties .-
(1) the Director of Health Services, Madhya Pradesh (being the

- Chief Officer in charge of health administration in the State of
Madhya Pradesh) shall be the Food (Health) Authority
(hereinafter referred to as the “authority™) .

(2) The . apthonty shall be responsible- for the general
superintendence of the administration and enforcement of the Act.
(3) The authority shall for giving effect to the provisions of
the Act, have control over the Public Health Laboratories
maintained by the State Government and local authorities and
the public analysts and Food Inspectors appointed under the Act.

(4) The aunthority may give to a local authority all such directions
as it may consider necessary, in regard ‘to any matter connected
with the enforcement of the Act and the rules made t_liereunder
and the local authority shall comply with such directions.

(5)  The authority, whenever called upon to-do so, shall advise
the State Government or the local authority, as the case may

be, in matters relating to the admmlstratlon and enforcement of
the Act.” .

Rule 4. Powers and duties of local authority .- (1) Subject to
the] provmlons of Rule 3, the local authority shall be responsible
for the proper day-to- day administration and cnforcement of the
Act within its jurisdiction.

(2)  The local authority shall appoirt ‘a health officer, or
health officers for the purpose of the Act, having jurisdiction over
the whole or part of its area as it may specify.

(3) The local authority may appoint persons in such number as
it thinks fit, having qualifications prescribed under the central
Rules, to be Food Inspectors for the purposes of the Act, they
shall exercise powers within such local area as it may assign to
them with the apptroval of the authority.

(4) The local authority shall appoint such officers, as it thinks fit
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to be licensing authorities within jurisdiction for the purposes of
Clause (b) of sub-section (2) of Sec. 24 of the Act.”

_10. Rule 4 of the Rules of 1962 prescribes powers and dutles of local authorities
and Rule 5 prescfibes procedure of issuance of licence- From the aforesaid
provisions ‘of the Rules 1, 2 and 4, it is clear that no person can sale any
adulterated food, misbranded food and any article of food which for time being
prohibited by the Food Authority in the interest of public. In the present case, the

State - Authority has not banned manufacture of Ghee, it has only prohibited-

production of Ghee of the petitioner - Firm which was found misbranded and
adulterated by the Public Analyst in his report. Actually, the petitioner was in the
process of manufacturing adulteratged synthetic Ghee which is highly injuries to
heaith. The State Government and State Authorities have been given power to
issue licences for the purpose of manufacture of food items, in the present case -
Ghee, and admittedly, the petitioner was manufacturing the aforesaid Ghee under
the licence of the Authgrity prescribed under the Rules. Section 10 of the Act of
1954 gives power to the Food Inspectors to take samples of any article of food

and for that purpose the Food Inspector has also been given power to enter any .

. place where the artiele is being manufactured. The Local Health Authority under
section 10 (4-A) has also power to destroy the seized article if it is perishable in
nature and if it is satisfied that the food article is unfit for human consumption.

11. From the facts of the case, it is clear that the State Authority i.e. Food
(Health) Authority, and. Controller Food and Drugs Administration, Bhopal has
not banned any food article from production. However, in the present case, it has
suspended production of Ghee from factory ofithe petitioner, which was found to
be adulterated/ misbranted one and in the report of the Public Analyst with regard
to Shri Anmol Pure Deshi Ghee it was found adulterated and misbranded and'in
the- case of Gwala Shri Agmark Ghee it was found misbranded. It is also a fact
that in spite of seizure the petitioner’s. factory again it had been manufacturing
adulterated Ghee. Hence, the premises of the petitioner’s factory was again
inspected and again samples were taken on 03.10.2009 and they were sent to the
Laboratory and both the samples were found adulterated Copy of the report
of Public Analyst has been filed along with the additional return as Annexure P-2.

12. Hon’ble the Supreme Court in the Godawat Pan Masala Products LP.
‘Ltd. And another v. Union of India and others (supra) has held as under
with regard to interpretation of the provisions of Act of 1954 as under :-

"29; It is an accepted canon.of construction of statutes that
a statute must be read as a whole and one provision of the Act
should be construed with reference to otherprovisions of the same
Act so as to make a consistent, harmonious enactment of the whole
statute. The court must ascertain the intention of the legislature
by directing its attention not merely to the clauses to be construed,

"
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but to the scheme of the entire statute. The attempt must be to
eliminate conflict and to harmonise the different parts of the statute
for it cannot be assumed that Parliament had given by one hand
what it took away by the other. (See in this connection CI7T .
Hindustan Bulk Carriers, (2003) 3 SCC 57 at paras 18.20, and
CIT v. National Taj Traders, (1980) I SCC 370.) This Court in
O.P. Singla v. Union of India (1984) 4 SCC 450 (vide SCC p.
461, para 17)said : '

“However, it is wéll recogmsed that, when a rule or a
section is'a part of an integral scheme, it should not be
considered or construed in isolation. One must have
regard to the scheme -of the fasciculus of the relevant
rules, or sections in order to determine the tfue meaning
of any one or more of them. An isolated consideration
of a provision leads to the risk of some other interrelated
provisien becoming otiose or devoid of meaning.”

13. The Hon’ble Supreme Court further in Dineshchandra Jamnadas Ganghi
“v. State of Gujrat (1989) I'SCC 420, has held as under, with regard to object and
purpose of the Prevention of Food Adulteration Act, 1954 :-

“16. The ‘object and the purpose of the Act are to ehmmate
the danger to human-life from the sale of unwholesome articles of
food.” The legislation is on-the topic ‘Adulteration of Food Stuffs
and Other Goods’ (Entry 18 List III Seventh Schedule) It is-enacted
to curb the widespread evil of ‘food adulteration and is a
legislative measure for social defence. It is-intended to suppress
a social and economic mischief - an evil which attempts to poison,
for monetary gains, the very sources of sustenance of life and the

~ well-being of the community. The evil of adulteration of food and
‘its effects on the health of the community are assuming alarming
pfoportlons The offence of adulteration is a socio-economic
-offencé: - In Municipal Corpn. Of Delhi v. Kacheroo Mal (1976)
© . L.SCC 412, Sarkaria.], said :

“The Act has been enacted to curb and remedy the
widespread evil of food adulteration, and to ensure
the sale of wholesome food to the people. It is well
settled that wherever possible, without unreasonable
_ _stretching or straining, the language of such a statute
should be construed in a manner, which would suppress
the miischief, advance the remedy, promote its object,
prevent its subtle evasion and foil its artful circumvention. -
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14. From the aforesaid principle of law laid down by Hon’ble the Supreme Court
and the provisions of the Act of 1954 and the Rules of 1962 framed by the State
Government, in my opinion, the State Authority i.e. Food (Health) Authority, and,
Controller, Food and Drugs Administration, Bhopal,has power to suspend the
production and manufacture of articles of food if on inspection after a report of
Public Analyst, it has been found that the aforesaid article of food is adulterated
or misbranded. In the present case, after inspection by the District Authorities, it
was found that the petitioner was making synthetic / adulterated Ghee, which is
contrary 1o natural Ghee or no pure Ghee and also it was found as per report of
the Public’ Analyst that, the food articles (Ghee) seized from the petitioner’s
factory was adulterated; consequently the Authorities of the State Government
and Central Govérnment have canceled the licence of the petitioner including
Agmark authorisation and also issued of@er of detention of the proprietor of the
petitioner - firm under the National Security Act. In such circumstances, the
action of the authorities could not be said to be without any power or authority.

15. The learned Senior Counsel strongly placed reliance on Godawat Pan Masala
Products 1P, Ltd. And another v. Union of India and others, (supra). However,
in this case Hon’ble the Supreme Court considered power of State Authority to
impose complete ban on manufacture or sale of Pan Masala which is not the
present case. '

16. The next point raised by the learned Senior Counsel appearing for the petitioner
that the Authorities.of the District Administration have no power to seize and
destroy the Ghee of the petitioner. As mentroned earlier in this order, as per
Section 10 (4) and (4-A) of the Act of 1954, if any article seized is found
adulterated and local Authorities have satisfied that it is unfit for human consumption, -
the Authoritics could destroy the adulterated food article. The section is as under :-

“10. Powers of Food Inspectors .-

(4) Ifany article intended for food appears to any Food Inspector
to be adulterated or misbranded, he may seize and carry away or
keep in the safe custody of the vendor such article in order that it
may be dealt with as hereinafter provided, and he shall, in either
case, take a sample of such article and submit-the same for analysis
to a public analyst:

Provided that where the Food Inspector keeps such arti¢le in the
safe custody of the vendor he may require the vendor to execute
a bond for a sum of money equal to the value of such article with
one or more securities as the Food Inspector deems fit and the
vendor shall execute the bond accordingly.

(4A) Where any article of food seized under sub-section (4) is of
a perishable nature and the local (Health) Authority is satisfied
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that such article of food is so deteriorated that it is unfit for
human consumption, the said Authority may, after giving
noticie in writing to the vendor, cause the same to be destroyed.”

17. Inthe present case, as per the return, seized Ghee was adulterated, hence, in
my opinion, the State Authorities had-power to seize and destroy the Ghee, if it is
found adulterated and unfit for consumption lookmg to the danger to public
health. - .

18. After going through the vanous contentions of the counsel, and terms and
conditions of the licence and:the facts of the case, this Court has gathered an
impression that at large scaIe process of manufacturing of adulterated Ghee was
being carried out by the petifioner and other persons. In such circumstances, the
State Authorities have taken an extra-ordinary measure looking danger to the
public health. The adulterated food is a slow poison and process of manufacture.
of adulterated food is a serious offence against the humanity and it has to be dealt
with effectively. It affects the subsistence of health of well being of the community
and it has reached now a days.at alarming situation. It is a crime against humanity.
It has come to the notice-of the Court that the State Government has not appointed
the required number of Food Inspectors to check adultération for long time. Even
in some areas only one Food Inspector has been posted for two or three districts.
This situation is quite alarming and it is necessary for the State Government to
take effective measures in this regard :

19. Consequently, I do not find any merit in thls petltlon It is hereby dismissed .
No order as to cost.

Petition dismissed.
LL.R. [2010] M. P, 593
~ WRIT PETITION -
Before Mr. Justice Shantanu Kemkar
1 December, 2009*

KAMLA (SMT) - ‘ ... Petitioner
Vs.
STATE OF M:P. & ors, ' - .. Respondents

Service Law Cw:l Services (Pension) Rules, M.P. 1976, Rule 47 -
Family Pension ~ Denied on the ground that deceased government servant
didn't complete. 25 years qualifying service - Held - If a government servant,
who is not governed by the Workmen's Compensation Act, 1923, dies while
in service after having rendered not less than 7 years continuous service,
the family pension is payable - Petition allowed. (Para 5)

war faftr — fafaw dar @) Praw, 99 1976, 9w 47 — TROR

*W.P. No.1323/2007(8) (Indore)
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Cases referred :

2005(1) MPLJ 164.

VK. Patwari, for the petitioner.
S.S. Garg, G.A., for the respondents.

ORDER
SHANTANU KEMKAR, J. :~With consent heard finally.

Petitioner's son Dinesh was initially appointed on the post of Assistant
Teacher in the School Education Department of the Govt. of M.P. vide order
dated 03.07.1986 (Annexure P-1). He joined his duties on 14.07.1986 and died in
harness on 05.08.2005.

2. According to the petitioner, her son Dinesh was unmarried. He had nominated
her being his mother and dependent for receiving all types of his death claims. It
1s the case of the petitioner that her claim for family-pension has been rejected by
the respondents vide Annexure P-5 on the ground that she is not entitled for the
same. Aggrieved she submitted her representation dated 16.01.2007 (Annexure
P-6) and has filed this petition,

3. Petitioner claims that her son Dinesh had worked with the respondents for
more than 19 years in the circumstances she is entitled for family pension in view
of Rule 47 of the M.P.Civil Services {(Pension) Rules, 1976 (for short Pension
~ Rules). Reliance has been placed on the order passed by this Court in the case of
Munni Bai Vs. Municipal Corporation, Jabalpur 2005 (1) M.P.L.J. 164.

4.  The respondents have filed reply and have stated that in the nomination
form (Annexure P-3).a declaration was made by the deceased to the effect that
the family pension shall be payable in the event of his death after completion of 25
years of qualifying service. According to the respondents as the petitioner's son
did not complete 25 years of services prior to his death the petitioner has been
rightly denied family pension.,

5. Having considered the contentions raised by learned counsel for the parties,
in my considered view the denial of the family pension to the petitioner on the
basis of document Annexure P-3 is wholly illegal. The respondents could not
point out as to under which Rule the said declaration was incorporated in Annexure
P-3 fixing qualifying period of 25 years for extending the benefit of family pension.
On the other hand, on the basis of Rule 47 of the Pension Rules as also the order
passed by this Court in the case of Munni Bai Vs. Municipal Corporation,
Jabalpur (supra) it is clear that if a Government servant who is not governed by
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the Workman's Compensation Act, 1923 dies while in service after having rendered
not less than seven years continuous service the family pension is payable.

6.  In the circumstances, the rejection of-the petitioner's claim on the ground
that her son did not complete 25 years of service is wholly msconcewed and js
contrary to the Pension Rules.

7.  Accordingly the petition deserves to be and is hereby allowed The
tespondents are directed to release the family pension to the petitioner with interest
@ 6% per annum from the date of entitlement till payment. .
Ce Appeal allowed.
I.LL.R. [2010] M. P., 595
: WRIT PETITION
Before Mr. Justice R.S. Garg & Mr. Justice R.S. Jha

11 January, 2010*
NARBADA PRASAD _ ... Petitioner
Vs. ' .
MANIK DARBAR & ors. ' .. Respondents

A. Stamp Act (2 of 1899), Section 2(10), Schedule 1-A, Item 5 &
22 - Unexecuted'& unregistered sale deed - Not signed by all sellers -
Document is neither agreement nor conveyance - Item 5 & 22 of Schedule I-4
not applicable. (Paras 7 & 8)

F. Elwaaﬁlﬁwq(mggmz)'emz(m)aﬁiﬁmqvﬁsazz
mﬁmﬁﬁamﬁﬁmﬁﬁ@ T+t faspael gRT TwRIEIRT TE —
mﬁmwa’rm%‘aﬁvaww ATHA -V @ A 5 9 22 I EH AY
Gl

B. Registration Act (16 of 1908), Sections 17 & 49 - Unregistered
& unexecuted sale deed - When document has not been executed by all the
sellers - Document could not be presented Jor registration - Ss. 17 & 49 not
applicable. - (Para 9)
T, '\rﬁrm,;"lawuraﬂﬁﬁaﬂ(mamm) amq17fr49—aﬁrﬁ1@qrrra
afrsfEe- e fae — 99 <W/as i fagbared gnr fenfed = fasar T &1 —
Wﬂﬂwzﬁmmﬁaﬁﬁmmw YR 17 9 49 AF] 819 I a1 |
Avinash Zargar, for the petitioner.
Prryan/kush Jain, for the respondents No.1.
: : JUDGMENT

The  Judgment of the Court was  delivered by
R.S. Gare, J. :—Short facts necessary for disposal of the present petition are

*W.P. No.11435/2009 (Jabalpur)



596 | _ IL.R. [2010] M. P.,’
: NARBADA PRASAD Vs. MANIK DARBAR :

that respondent no.l Manik Darbar filed a suit for specific performance basically
on the ground that the property in dispute was agreed to be sold for a sum of
Rs:4,90,500/-, entire amount was paid to the defendanis viz. Narbada Prasad,
Pramod Kumar Singh and Vinod Kumar Singh, a document was written on stamp
papers worth Rs.115/- but, however the other two sellers refused to sign the said
document and left the office of the Registrar of Conveyance, therefore, the suit
was for a direction to the defendants-te. appear before the Registrar and execute
the sale deed so alsp for other reliefs. During the trial the defendant filed an
application that the document was worth for Rs.5 lacs, stamp duty worth Rs.60,000/-
was to be paid, penalty would be ten times that is Rs.6 lacs, therefore, the said
amount of duty and penalty be asked to be deposited and only thereafter, the
question of admissibility of the document be decided. The plaintiff appeared and
submitted that the document in question-was not an agreement but in fact it was
an unexecuted sale deed not falling under item no.5 of Schedule 1-A appended to
Indian Stamps Act, therefore, the defendant’s objections be rejected.

2. The learned Court below.after hearing the parties came to the conclusion that
the document would not come under the mischief of item no.5 of Schedule 1-A
nor would come under item no.22 of Schedule-1-A of the Indian Stamp Act.
Being aggrieved by the said order the defendant has filed this writ petition.

3. Learned counsel for the petitioner submitted that as the document is in relation
to sale of an immovable property and it recites that possession of the property has
already been delivered to the plaintiff, the plaintiff is bound to pay stamp duty
payable on an agreement as provided under Art.5 of the Schedule 1-A. In the
alternative it is submitted that if it is taken to be a conveyance as provided under
Item 22 then too the plaintiff is required to pay stamp duty on the market value as
provided under Item 22. ' '

4. Learned counsel for the respondent.no.l on the other hand submitted that item
no.5 of the Schedule 1-A apply to an agreement or memorandum of an agreement
and as in the present case the document in question is not an agreement or
memorandum of an agreement, item No.5 would not.apply. It is also submitted
that present would not bé a conveyance because the document is neither a
completed sale nor title in the property has been transferred in favour of the
plaintiff. He submitted that the petition deserves to be dismissed.

5. 'We have heard the parties at length, -we have gone through the provisions of
law and we have also gone through the contents of the documents.

6. Schedule 1-A as applicable in Madhya Pradesh clearly provides that proper
stamp duty shall be as given in colurmn no.2 on a particular document well described
in column no.l of Schedule 1-A. ‘

7. Item no.5 of Schedule 1-A undisputedly relates to agreement or
memorandum of an agreement. Clause (e) provides that if the agreement or
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memorandum of an agreement relates to sale of immovable property when
possession of the property is delivered or is agreed to be delivered without executing
the conveyance, the stamp duty would be the same as payable on a conveyance
on the market value of the property. Undisputedly the document in question is
neither an agreement nor memorandum of an agreement. Undisputedly it is an
un-registered/un-executed sale deed. If that be so. Item No.5 of :Schedule 1-A
shall not apply. In so far as applicability of item ©0.22 is concerned, we will have.
to first refer to Clause 10 of Section 2 of Indian Stamp Act which provides the
definition of ‘conveyance’. According to said clause 10 a ‘conveyance’ includes
a conveyance on sale and every instrument by which property whether movable
or immovable is transferred inter-vivos and which is not otherwise specifically
provided for by Schedule 1 or by Schedule 1-A as the case may be. The inclusive
definition would s1mp1y mean that the document would be a conveyance when it is
executed as sale and the intentien of the party 1s to transfer the right, title and
interest in the property.

8. Inthe present matter when the other defcndants did not append their signatures
on the disputed document, the document remained incomplete and would not fall
within the definition of conveyance. Even otherwise the document cannot be
called a conveyance. Under such circumstances item no.22 of Schedule 1-A also

. shall not apply.

9. 'The document is simply an unexecuted and un-registered sale deed. The
question of un-registered documents’ admissibility, in the present case would
also.not come in the way of the plaintiff because the document can be treated to
be unregistered if in al other respects the document was complete and it was not
registered. In the present case when the document has not been executed by all

“the sellers the document could not be presented for registration and,under the

circumstances Section 17 read with Section 49 of the Indian Registration Act
shall also not apply.

10. In our considered opinion ‘the learned Court below was absolutely justified in
rejecting the objections raised by the defendants.

11. The petition is dismissed.

Petition dismissed, *
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WRIT PETITION
Before Mr. Justice S.K. Gangele

13 January, 2010%*
MAHILA KAMLA DUBEY ... Petitioner
Vs. . :
M.P. VIDYUT MANDAL, GWALIOR & ors. ... Respondents

Electricity Supply Code, M.P. 2004, Section 4.17 - Application for
new -electric connéction by house purchaser - Arrears of electricity due or
other dues with regard to the same premises against erstwhile owner - Held -
House purchaser could not get any benefit Jf the arrears of electric connection
be not paid - Petition dismissed, - (Paras 8, 9 & 12)

faega amqfd Wt 7. 2004, ©RT 4.17 — T B R W AGT FEE
% fog amaeET — S IR & Ry | uqd Wil & fieg RR@ a e a2 @
IHET — AR — @aﬁnaﬂs‘mmﬂﬁaﬂmaﬁﬁgﬁmﬁ%w
BT A T $Y — AT @R |
Cases referred :

(2004) 3 SCC 587 (1995) 2 SCC 648, 2006(4) MPLJ 132, 2009(2) MPLJ
61, Order dated 01.07.2008 passed in W.A. No.323/2006, (1995) 2 SCC 643.

N.K. Saxena, for the petitioner.
Ravi Jain, for the respondent Nos.1 & 2.

ORDER

S.K. GANGELE, J. :—Petitioner has filed this petition for a direction that the
respondents No. 1 and 2 be directed to provide electricity supply connection to
the petitioner.

2. Petitioner purchased a residential house from respondents No. 3 and 4 vide
registered sale-deed dated 03.12.2008. Thereafter, petitioner applied for a new
electricity supply connection. Before that a electricity connection was provided
to the house of respondents No. 3 and 4 vide connection No. 302-43-4-361544
and after computerization the service number was 302-43-4-3615443
The respondents No. 1 and 2 refused to grant a new electricity supply connection
to the petitioner on the ground that at the time of purchase of the house by the
petitioner an amount of Rs.68,203.00 was over due on respondents No. 3 and 4
against the old electricity connection No. 302-43-4-361644 and until and unless
the aforesaid amount be cleared by the petitioner or respondents No. 3 and 4, the
new electricity connection could not be provided to the petitioner.

3. The petitioner has not disputed the aforesaid factual position that an amount
of Rs.68,203.00 was due against respondents No. 3 and 4 towards old electricity

*W.F, No,2763/2009 (Gwalior)
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connection of the aforesaid house before purchase of the house by the petitioner.
However, the petitioner contended that she had no information about the aforesaid
due amount and she could not be denied the facility of new electricity connection
on this ground by respondents No. 1 and 2.

4.  Learned counsel for petitioner has submitted that the petitioner has a right
to get a fresh electricity connection because she has purchased the house and
earlier electricity connection was in the name of respondents No. 3 and 4 and for
their liability the petitioner could not be -denied the facility of new electricity
connection. In support of his contentions learned counsel relied on the judgments
of Hon'ble the Supreme Court, reported in the cases of Ahmedabad Electricity
Co. Ltd. v. Gujarat Inns Pvt. Ltd. And others, (2004) 3 SCC 587; Isha Marbles
v. Bihar State-Electricity Board and another, (1995)2 SCC 648 and the judgment
of learned Single Judge of this Court in the case of Durgesh Agarwal v. MP.
State Electricity Board and others, 2006 (4) MPLJ 132.

5.  Contraryto'this, learned counsel for respondents No. 1 and 2 has contended
that in view of Section 4.17 of the Madhya Pradesh Electricity Supply Code,
2004, hereinafter referred to as the 'Code of 2004, the respondents have no
obligation to provide electricity supply connection to the petitioner until and unless
the dues which were over due in regard to the said premises be not cleared. In
_support of his contention the leamned counsel relied on the judgments of Hon'ble
' the Supreme Court in the case of Paschimanchal Viidyut Vitran Nigam Ltd.
And others v. DVS Steels and Allays Pvt. Ltd. And others, 2009 (2) MPLJ 61
and an unreported order of this Court'in the case of The Madhya Pradesh State
Electricity Board and another v. ‘Diurgesh Agarwal, passed on 01.07.2008 in
Writ Appeal No. 323 0of 2006

6. The controversy involved in this wnt petition is that whether the petitioner
is entitled to receive a new electricity supply connection for the house which was
purchased by her from respondents No. 3 and 4. without clearing the over due
amount of electricity connection which was over due on the prevmus owners of
the house.

7. It is an admitted fact that the petitioner purchased the hbuse from
respondents No. 3 and 4 vide registered sale -deed dated 03.12.2008. At the time
ofregistration of the sale-deed an electricity supply connection, Service Connection
No. 302-43-4-361544 and after computerization the service number was 302-43-
'4-3615443, was provided to the residential house and an amount of Rs.68203.00
was due against the aforesaid electricity connection.

8.  The Madhya Pradesh Electricity Regulatory Commission has made a Code,
named as 'Madhya Pradesh Electricity Supply Code, 2004' in exercise of powers
conferred by Section 43 (1) read with section 181 (t), Section 44, read with Section
181 (1), section 47 (1) read with section181 (v), section 47 (4) read with section
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181 (w), section 47 (2, 3 and 5), Section 48 (b), Section 50 read with section 181
(2x) and section 56 of the-Electricity Act, 2003 (no. 36 of 2003), section 9 (j) of
Madhya Pradesh Vidyut Adhiniyam, 2000 (No. 4 of 2001) and all other powers
enabling it in that behalf and the draft of the same having been previously published
in the official gazette as required under section 181 (3), to govern supply and
retail sale of electricity by the licensees and procedures thereof, the powers,
functions and obligations of the licensees and the rights and obligations of
consumers, and matters connected therewith and incidental thereto. Section 4.17
thereof prescribes that if any arrears of electricity dues or other dues for thé
premises where the new connection is applied the requisition for supply may not

be entertained by the licensee until the dues are paid in full. The relevant provision

is as under :- - ) ’ ’

"4.17 Ifthe consumer, in respect of an earlier agreement executed -
in his name or in the name of a firm or company with which he
was associated either as a partner, director or managing director,
has any arrears of electricity dues or other dues for the premises
where the new connection is applied for and such dues are payable
to the licensee, the requisition for supply may not be entertained
by the licensee until the dues are paid in full. In case of a person
occupying a new property, it will be the obligation of that person
to check the bills for the previous months or, in case of
disconnected supply, the amount due as per the licensee's records
immediately before his occupation and ensure that all outstanding
electricity dues as specified in the bills are duly paid up and
discharged. The licensee shall be obliged to issue a certificate of

. the amount outstanding from the connection that was installed or
is installed in such premises on request made by such person. The
licensee may refuse.to supply electricity to the premises through
the already existing connection or refuse to give a new connection
to the premises till such outstanding dues to the licensee are
cleared."

9.  From the aforesaid statutory provision, it is clear that the petitioner has to
clear the arrears of electricity dues of the premises where the new connection
has been applied. The analogous provision to the aforesaid provision has been
considered by the Hon'ble Supreme Court in Paschimanchal Viidyut Vitran Nigam
Ltd. And others v. DVS Steels and Alloys Pvt. Ltd. And others, 2009 (2) MPLJ
61 where the Hon'ble Supreme Court has held as under :-

‘"9 The supply of electricity by a distributor to a consumer
is 'sale of goods'. The distributor as the supplier, and the owner/
occupier of a premises with whom it enters into a contract for
supply of electricity are the parties to the contract. A transferee
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of the premises or a subsequent occupant of a premises with whom
the sdpplier has no privity of contract cannot obviously be asked
to pay the dues of his predecessor in title or possession, as the
amount payable towards supply of electricity does not constitute
a 'charge’ on the premises. A purchaser of a premises, cannot be
foisted with the electricity dues of any previous occupant, merely
because he happens to be the current owner of the premises. The
supplier can therefore neither file a suit nor initiate revenue
recovery proceedings against a purchaser of a premises for the
outstanding electricity dues of the vendor of the premises, in the
absence of any contract to the contrary.

10. But the above legal position is not of any practical help to a
purchaser- of a premises. Whén the purchaser of a premises
approaches the distributor secking a fresh electricity connection
to its premises for supply of electricity, the distributor can stipulate
the terms subject to which it would supply electricity. It can
stipulate as one of the conditions for supply, that the arrears due
in regard to the supply of electricity made to the premises when it
was in the occupation of the previous owner/occupant, should be
cleared before the electricity supply is restored to the premises or
a fresh connection is provided to the premises. If any statutory
rules govern the conditions relating to sanction of a connection or
supply of electricity, the distributor can insist upon fulfilment of
the requirements of such rules and regulations. If the rules are
silent, it can stipulate such terms and conditions as it deems fit
and proper, to regulate its transactions and dealings. So long as
such rules and regulations or the terms and conditions are not
arbitrary and unreasonable, Courts will not interfere with them.

. I A stipulation by the distributor that the dues in regard to the

electricity supplied to the premises should be cleared befose
electricity supply is restored or a new connection is given to a

_‘premises, cannot be termed as unreasonable or arbitrary. In the

absence of such a’stipulation, an unscrupulous consumer may
commiit defaults with impunity, and when the electricity supply is
disconnected for non-payment, may sell away the property and
move on to another property, thereby making it difficult, if not
impossible for the distributor to recover the dues. Having regard
to the very large number of consumers of electricity and the
frequent moving or translocating of industrial, commercial and
residential establishments, provisions similar to clause 4.3 (g) and
(h) of Electricity Supply Code are necessary to safeguard the

601
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interests of the distributor. We do not find anything unreasonable
in a provision enabling the distributor/supplier, to disconnect
electricity supply if dues are not paid, or where the electricity
supply has already been disconnected for non-payment, insist upon
clearance of arrears before a fresh electricity connection is given
to the premises. It is obviously the duty of the purchasers/occupants
of premises to satisfy themselves that there are no electricity dues
before purchasing/occupying a premises. They can also
incorporate in the deed of sale or lease, appropriate clauses making
the vendor/lessor responsible for clearing the electricity dues upto
the date of sale/lease and for indemnity in the event they are made
liable. Be that as it may."

10. The question raised by the petmoner in the present petltlon has already
been answered by Hon'ble the Supreme Court. Howeverr, the learned counsel
relied on the judgment of the Hon'ble Supreme Court reported in Isha Marbles v.
Bihar State Electricity Board and another, (1995) 2 SCC 648, where the Hon'ble
Supreme Court has held that the new electricity connection cannot be refused to
a consumer on the ground that the earlier dues with regard to same premises
were not cleared by the erstwhile owner of the premises. However, the Hon'ble
Supreme Court has based that judgment on the peculiar facts of the case because
at that time there was no law framed by the Electricity Board to the effect that a.
new connection could not be granted to a consumer if the earlier dues of the
premises were not cleared after the consumer purchased the house from the
previous owner. The relevant observation of the Hon'ble Supreme Court are as
under :- .

"Electricity is public property. Law, in its majesty, benignly
protects public property and behoves everyone to.respect public
property. Hence, the courts must be zealous in this regard. But,
the law, as it stands, is inadequate to enforce the liability of the
previous contractmg party against the auctmn—purchaser whois a
third party and is in no way connected with the previous owner /
occupier. It may not be correct to state that if it is held as above
then it would permit dishonest consumers transferring their units
frorn one hand to another, from time to time, infinitum without the
payment of the dues to the extent of lakhs and lakhs of rupees
and each one of them can easily say that he is not liable for the
liability of the predecessor in interest. No doubt,m dishonest
consumers cannot be allowed to play truant with the public property
but inadequacy of the law can hardly be a substitute for
overzealousness."
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11. Hence, the judgment cited by the learned counsel for the petitioner is not
applicable in the present case. Learned counsel further relied on the judgment of
the learned Single Judge of this Court in the case of Durgesh Agarwal v. M.F.
State Electricity Board and others, 2006 (4) MPLJ 132. The aforesaid judgment
was delivered by the learned Single Judge in regard to facts of the case where the
provisions of the Madhya Pradesh Electricity Supply Code, 2004 were not
applicable. This has also been observed by the learned Single Judge in para 6 of
the order, which is as under :-

"6. As far as applicability of the M.P, Electricity Supply Code,
2004, is concerned the said Code came into force with effect from
10.6.2004 and in all the three petitions the premises were purchased
by the petitioner well before the said date and the connections °
were also sought for and refused before the said date. As the
said Code does not have any retrospective effect, the said Code
does not apply in any of the cases."

12.  Hence, this judgment is also not applicable in the present case and the
petitioner cannot get any benefit on the basis of the findings recorded in the
aforesaid judgment.

13. - Looking to the aforesaid facts of the case, I do not find any merit in this
petition. It is hereby dismissed. No order as to cost.
Petition dismissed.

I.L.R. [2010] M. P., 603
WRIT PETITION
Before Mr. Justice K.K. Lahoti & Mr. Justice S.C. Sinho

27 January, 2010*
KAMLA BAI (SMT)) : ... Petitioner
Vs. .
SMT. PREETI RAIZADA ... Respondent

Accommodation Control Act, M.P. (41 of 1961), Section 12(1)(f), Civil
Procedure Code, 1908, Order 6 Rule 17 - Amendment after commencement
of trial - Permissibility - Suit for eviction at the stage of defendant evidence -
Plaintiff executed lease deed of adjacent shop - Immediately thereafter
defendant sought amendment in written statement - Held - Subsequent event
has occurred after commencement of trial and application for amendment
Jfiled with due diligence - Trial Court erred in exercising its jurisdiction in
rejecting application - Petition allowed. (Paras 9 to 14)

wi fadmor siftrfras, w (1961 &7 41), wRT 12(1)(vw), fafaw
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*W.P. No.13469/2008 (Jabalpur)
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Cases referred :
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69 (SC), (2007) 5 SCC 660.

Rajesh Maindiretta, for the petitioner.
R K. Jain & Jagdish Sakalle, for the respondent.

ORDER

This petition is directed against an order dated 1.10.2008, in Civil Suit No.
8-A/2006, by which petitioner's- application under Order 6 rule 17 C.P.C. was
dismissed. The application was rejected by the trial Court on the ground that the
plaintiff/respondent had closed her evidence and the petitioner/defendant had also
examined her 3 witnesses. As the trial had commenced, petitioner/defendant cannot
be allowed to amend the pleadings and the application was rejected.

2. Learned counsel appearing for petitioner assailed the order on the ground
that during pendency of the suit on 28.8.2008, the plaintiff alongwith other co-
owners let out the adjacent shop to M/s Reliance Fresh Limited by a registered
lease-deed dated 8.5.2008, which was registered on 27.8. 2008. The application
seeking amendment was immediately filed on 15.9.2008, The petitioner herein
moved an application with due diligence. The proposed amendment was based on
subsequent event occurred after commencement of the trial, but the trial Court
erred in rejecting the application filed by the petitioner.

3.  Learned counsel appearing for plaintiff/respondent suppoited the order and
submitted that in fact the plaintiff/respondent is not owner of the property which
is subject matter of lease dated 8.5.2008. In this regard, a copy of the registered
partition-deed dated 13.9.1991 is referred. It is stated that the premises let out to
M/s Reliance Fresh Limited has not fallen into share of plaintiff Smt.Preeti Raizada.
The aforesaid partition-deed has already come on record and the petitioner herein
has cross-examined the plaintiff at length in this regard. The trial Court ‘after
considering the fact that plaintiff has denied that she had leased out her premises
by the aforesaid lease in favour of M/s Reliance Fresh Limited, has rightly rejected
the application. Respondent has also placed reliance to the Apex Court's judgments
in Ajendraprasadji N.Pande Vs. Swani Keshavprakeshdasji N. (2006) 12 SCC
1=2007 AIR SCW 513 and Vidya Bai Vs. Padamalatha (2009) 2 SCC 409=2009(1)
MPWN 69 (SC) and submitted that in view of the settled law by the Apex Court
that no amendment can be allowed after commencement of the trial, the trial
Court has rightly rejected the application.
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4. To appreciate the rival contentions of the parties, we perused the record,
documents, lease-deed dated 8.5.2008 registered on 27.8.2008 and application
Annexure P/3 filed by the petitioner under Order 6 rule 17 CPC. From the perusal
of the aforesaid, we find that the petitioner herein moved the application on
15.9.2008 hefore the trial Court seeking amendment in the written statement by
inserting two paragraphs as 4-A and 4-B. By para 4-A, petitioner herein proposed
an amendment that the plaintiff has leased out a shop having 3 portions to M/s
Reliance Fresh Limited. M/s Reliance Fresh Limited has put two big shutters n
the premises: Aforesaid lease was given just few days before filing of the
application. Plaintiff is also feceiving rent by cheque from Reliance Fresh Limited
and is depositing it in her bank account of Central Bank of India, Imami Gate
Branch, Bhopal. As shop has-been let out by the plaintiff to M/s Reliance Fresh
Limited during pendency of the suit, it shows that plaintiff is not having bonafide
necessity of the disputed shop.

5.  Another amendment which has been prayed by the petitioner herein is in
respect of registration of the firm:in the name of mother-in-law of the plaintiff
namely Raj Dulari and it is stated that this firm is being managed by the plaintiff.
Plaintiff's two sons are engaged in the profession of advocacy and they are not
doing any business, so plaintiff is not having bonafide necessity of the suit
acgommodation.

6.  This application was opposed by the plaintiff by filing a reply denying the
allegations made by the petitioner herein in the application. The trial Court relying
on-the:aforesaid judgments of the Supreme Court dismissed the application.

7. . To.appreciate the contention made by the petitioner, provision as contained
in Order 6 rule 17 CPC may be looked into, which reads thus:-

- Rule 17. Amendment of pleadings- The Court may at any stage
of the proceedings allow either party to alter or amend his pleadings

" in such manner and on such terms as may be just, and all such
amendments shall be made as may be necessary for the purpose
of determining the real questions in controversy between the
parties.”

Provided that no application for amendment shall be
allowed after the trial has commenced, unless the Court comes to

the conclusion that in spite of due diligence. the party could not
have raised the matter before the commencement of trial.

(emphasis supplied)

8.  The provisions as contained under Order 8 rule 9 CPC may be looked into
which reads thus:-

Rule 9. Subsequent pleadings- No pleading subsequent to the
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written statement of a defendant other than by way of defence to
set-off or counter-claim shall be presented except by the leave of
the Court and npon such terms as the Court thinks fit; but the
Court may at any time require a written statement or additional
writtén statement from any of the parties and fix a time of not
more than thirty days for presenting the same.

9. Order 6 rule 17 CPC specifically provides that no application for amendment
shall be allowed after the trial has commenced, unless the Court comes to the
conclusion that in spite of due diligence, the party could not have raised the matter
before the commencement of trial. It is brought to our notice that plaintiff closed
her evidence on 2.5.2007. Thereafter, petitioner/defendant commeénced her
evidence. It is stated at the Bar that till date, petitioner herein has examined 3
witnesses and the case is fixed for cross-examination of the remaining witnesses.
On 15.9.2008, an application under Order 6 rule 17 CPC was filed in which
allegation were made in respect of the leasing of a portion of the house in which
the suit accommeodation is sitnated to M/s Reliance Fresh Limited. Copy of deed
is on record which reflects that though lease was made effective from 8.5.2008
but was registered on 27.8.2008 and within a period of 18 days, an application
was filed before the trial Court seeking amendment in the written statement. From
the perusal of the lease-deed Annexure P/5, it is apparent that one among the
executants of the deed is Smt.Priti Raizada, respondent herein. The lease further
-provides in para 1 that the lessors are the sole owners and absolutely seized and
possessed of or otherwisé well and sufficiently entitled to a immovable property.
Meaning thereby that all the executants/lessors of the lease were owners of the
property. Prima-facie lease was executed by the owners including plaintiffin favour
of M/s Reliance Fresh Limited. Though the respondent submitted that because of
insistence on the part of M/s Reliance Fresh Limited, respondent stood as an
executant of the deed and in fact she was not having any right or title in the leased

premises, but this aspect cannot be examined at this stage while considering the.

application for amendment. As subsequent events has occurred after
commencement of the trial and the petitioner herein immediately moved an
application secking amendment in the written statement supported by document
-i.e. lease-deed, it cannot be said that the application was moved with no due
_diligence. If the application was filed within a period of 18 days of the registration
of the document, petitioner herein was right in exercising her right under Order 6
rule 17 CPC. The provision does not come in the way of the petitioner to amend
the pleadings. Apart from this, the trial Court is having jurisdiction to permit the
defendant for amendment of pleadings based on subsequent event, if filed in due
diligence. The aforesaid pleadings can be filed with the leave of the Court upon
such term as the Court thinks fit. As stated hereinabove, the application was filed
immediately within a period of 18 days of the leasing out the premises to M/s




LLR.[2010] M. P, : : : " 607
KAMLA BAI(SMT,) Vs. SMT. PREETIRAIZADA

Reliance Fresh Limited, the trial Court erred in rejecting the application filed by
the petitioner seeking amendment in the written statement.

10.  The Apex Court in Ajendraprasadji N.Pande (supra) while considering
the scope of order 6 rule 17 proviso, held that the application can be rejected
where the matter was not raised earlier and due diligence was not there. But as
stated hereinabove, the application was filed with due diligence immediately after
execution of the deed. In Vidya Bai (supra) the Apex Court though held that after
commencement of the trial, such amendment cannot be allowed. But in this case,
the application was filed with due diligence and such application can be allowed.
Aforesaid judgments are not applicable in the facts of the present case.

11. The Apex Court in Ram Kumar Barnwal Vs. Ram Lakhan (2007) 5 SCC
660 considering the question of taking note of subsequent events held that the
Court has power to take note of subsequent events and mould the relief accordingly,

" - subject to the following conditions being satisfied; (i) that the relief, as claimed

originally has, by reason of subsequent events, become inappropriate or cannot be
granted; (ii) that taking note of such subsequent event or changed circumstances
would shorten litigation and enable complete justice being done to the parties; and
(iif) that such subsequent event is brought to the notice of the Court promptly and
in accordance with the rules of procedural law so that the opposite party is not
taken by surprise. The Apex Court further held that if the subsequent event is
based on facts, the party relying on the subsequent event, which consists of facts
not beyond the pale of controvérsy either as to their existence or in their impact,
is expected to have resort.to amendment of pleadings under Order 6 Rule 17
CP€. Such subsequent event, the court may permit being introduced into.the
pleadings by way of amendment as it would be necessary to do so for the purpose
of determining the real questions in controversy between the parties.

12. In view of the aforesaid settled position of law in the aforesaid
pronouncement, there is no iota of doubt that the aforesaid subsequent event ought
to have been taken on record by the trial Court by permitting the petitioner herein
to amend the pleadings. ’

13. Now another proposed amendment as prayed in para 4-B of the application
may be looked into, This amendment is in respect of registration of the firm in the
name of mother-in-law of the plaintiff namely Raj Dulari and in this regard certain
averments have been prayed to be brought on record, but no reason has been
assigned by the petitioner why this amendment could not be inserted before
commencement of the trial. In absence of any explanation in this regard, the trial
Court was justified in rejecting this part of the application in which no error is
found.

14,  In view of the aforesaid discussion, we find that the trial Court erred in
exercising its jurisdiction under Order 6 Rule 17 CPC in rejecting the entire
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application. The order is not sustainable under the law and is set aside in part. In
the result, we allow this application in part and direct as under:-

(i) The petitioner's application under Section 6 rule 17 CPC in so
far as it relates to amendment of the written statement by inserting
new para 4-A is hereby allowed. Rest application is hereby rejected.

(i) After allowing the amendment, the trial Court shall extend an
opportunity to the plaintiff to amend the plaint, if required, then
permit both the parties to lead evidence in respect of the proposed
amendment. While considering the case on merits, the trial Court
shall also consider the contention of the plaintiff that the said shop:
had not fallen into her share and because of insistence of the M/s -
Reliance Fresh Limited, she stood as an executant of the document |
Annexure P/5. '

Considering facts of the case, there shall be no order as to costs.
Petition partly allowed.
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WRIT PE’I‘ITION
Before Mr. Justice Arun Mishra & Mr. Justice S8.C. Sinho

11 February, 2010*
R.V. INFRASTRUCTURE ENGINEERS PVT. LTD., . ... Petitioner
Vs. ‘
STATE OF M.P. & ors. ... Respondents

A. Transfer of Property Act (4 of 1882), Section 105 - Lease -
Ingredients - (i) There is a transfer of a right to enjoy property, (ii) it is made -
for a certain time, express or implied or in perpetuity, and (iii) there has to
be consideration of a price paid or promised, or of money, a share of crops,
service or any other thing of value. .+ (Para 10)

) Wf%rmarf%rmr{(mazm@amws—@ IqYd —
() =iy 1 SUAT IS SRR H AR 8, (i) T§ vo e @ feafta w
@ forg a1 wved o & fog fpar T 9, AR (i) B o @, & & g § o
X o1 7297 f3a7 T €Y, AT €9 A1 BEal @ (9 a1 ey A7 fhl e 9%y
% wfawd @ w9 A BT TfEY |

) B. Easements Act (5 of 1882), Section 52 - License - Ingredients -
License is personal to grantor and licensee (grantee) - It is not annexed to
the property in respect of which it is enjoyed and it is neither transferable
nor heritable - It creates no duties and obligations upon the person making
the grant - It also does not create an interest in the property. (Para 11)

*W P. No.3041/2004 (Jabalpur)
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C. Transfer of Property Act (4 of 1882), Sectmn 105, Stamp Act,
1899, Section 2(16) - Lease - Right to collect tolls for fifteen years in lieu of
the amount spent by the Concessionaire in the construction of roads, bridges
etc. under the Build, Operate and Transfer (B.O.T.) scheme - Right to enjoy
property clearly makes the transaction that of lease - Mere apprehension
that there may not be successful completion will not come in the way of
chargeability of the document - Since construction of road, handmg over of

possession, as well as recovery of toll is provided hence the document falls
within the definition of lease. . (Paras 16 & 19)

7. wERt awaver afefras (1882 &1 4), GRT 105, W e,
1899, ©IRT 2(16) — UgT — fAtvr, wada siv afoeor (@ad) W @ sl Rama
U A §RT GSE, U9 e @ ffor F @ 9 7 om @ 95 A uw i aa seey
WIE BT AR — FHRT BT START B 67 ARBR We Y ¥ AR B 18 51
WHTGR TAIT § — DAl qg ATDT fo THEaTel TG Tl 81 DA TRITGS bl
yardar & At ® s T el — Yfe asw B Fmi, Fe @ Yyl wer §t g
P TN BT Ul T FAIAY THITIA T2 T GRATIT § AR

D. Stamp Act (2 of 1899) [As amended by Stamp (M.P.
Amendment) Act, (12 of 2002) w.e.f. 13.08.2002], Schedule 1-A, Article
33 - Constitutional validity - Stamp duty on lease - Document in question is
not the one which is covered under List I, Entry 91 of 7th Schedule of
Constitution - Entry 44 of IlIrd List of 7th Schedule of Constitution provides
for stamp duties other than duties or fees collected by means of judicial
stamps - State is competent to prescribe the rates as mentioned in Article 33
of Schedule 1-A of Stamp Act, as amended in Madhya Pradesh - Said Article
is not repugnant to S. 105 of T.P. Act or S. 2(16) of Stamp Act. (Para 26)

¥, e Affraw (18es #T 2) [y (wu. WeE) aftifram (2002
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E. Stamp Act (2 of 1899) [As amended by Stamp (M.P.
Amendment) Act, (12 of 2002) w.e.f. 13.08.2002], Schedule 1-A, Article
33(c) - The duty as per rate prevailing on the date of agreement is payable
not on the date when Cabinet took the decision and letter of acceptance of
offer was issued. (Para 28)

5. vwrg afafvgd (1see &1 2) [wru (WX W¥eq) afEifrad (2002
HT 12) §RT AT 13.08.2002 W JTHEIRM@], ITHA 1-¢, T 33(H)
— S[E B TG &I e o @ AER Y@ <7 § 7 P 99 TN | ged <
% g Afves & fofa faar & &R wTe @ HRTeeT @1 ud 9 far BT

F. Interpretation of documents - Recital - Recitals in a document
can never be conclusive - Substance of the term agreed upon and not the
nomenclature given fo the deed by the parities is material. (Para 11)

9. TRl @7 faday - aRavfs —~ swee F oRav framae w9
TR 1 W — ﬁa@ﬁﬁﬁﬂﬂﬁﬁsmﬂmﬁmﬁmﬁﬁaﬁﬂéwm
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Kishore Shrivastava with Kunal Thakre, for the petitioner.

RD. Jain, A.G. with PX. Kaurav, Dy.A.G., for the respondent Nos. 1 & 2. -

Ashok Agarwal, for the respondent No.3/M.P. Rajya Setu Nirman Nigam
Ltd.

ORDER

The Order of  the Court  was delivered by
ARUN Misura, J. :-In these writ petmons questlgn involved is whether a
transaction where the right to collect tolls is-given in lieu of the-amount spent by
the Concessionaire in the construction of roads, bridges etc. under the Build, Operate
& Transfer (BOT) scheme amounts to a “lease” as contemplated under Section
105 of the Transfer of Property Act,1882 (hereinafter referred to as “T.P.Act”)
and Section 2(16) of the Indian Stamp Act,1899.

2. The constitutional validity of the amendment made in proviso to third clause of
Article 33 of the Schedule 1-A as amended by Indian Stamp (M.P.) Act,2002 has
also been challenged. Further prayer has been made to declare Section 43 and
48-B as amended by M.P.Act 24 of 1990 as ultra vires.
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3. * Facts are being referred from WP No.3041/2004 (RV Infrastructure
Engineers Pvt. Ltd. Vs. State of M.P. and others). The petitioner is a Company
engaged in construction of roads, etc. Respondent No.3/M.P. Rajya Setu Nirman
Nigam Ltd. (hereinafter referred to as “MPRSNN™) is ‘a company incorporated
and registered under the Companies Act. State Government has authorized
MPRSNN for reconstruction, strengthening, widening and rehabilitation on
Badnawar-Badnagar-Ujjain-Dewas Road project of approximately length of about
106 kms. on Build, Operate and Transfer basis vide Order dated 1.2.2001. NIT
was issued by MPRSNN inviting' the bids, letter of acceptance was issued on
25.4.03 requiring execution of Concession Agreement within 30 days. Concession

agreement dated 31.7.03 was executed. A show cause notice was served upon
_ the petitioner by Revenue Officer, Collector (Stamps), Ujjain which required to

produce original copy of the agreement. Petitioner had submitted that notice is
vague. In order to point out the correct position; petitioner at his  own submitted
reply-cum-representation (P.4).Collector thereafter passed the impugned order
against the petitioner on 31.3.2004 purporting to exercise power under Section
48-B of Indian Stamp Act directing recovery of deficit stamp duty of Rs.98,60,000
and fine of Rs.5,00,000, total Rs.1,03,60,000. Petitioner has submitted that the
transaction is not “lease”. The Concession Agreement has two parts (a) it offers
for use and develppment of the highway site to the Concessionaire to repair,
construction and maintenance of roads under a Bond BOT Scheme; and (b) it
entitles concessionaire after completion of the project and during the agreed-toll
period to levy, collect and appropriate the fees (toll) for the user of project highway
by the travelling ‘public pursuant to and in accordance with the fee notified.
Petitioner has submitted that right to collect toll as per the Concession Agreement
arises only after completion of project. The right is dependent on various
contingencies and fulfillment of conditions enumerated in the Agreement. Benefit
of the toll will accrue only when the project is successfully completed. The property
(road) is yet to be created. The agreement may be terminated even before
completion of the project. The transaction does not amount to “lease” within
Section 2(16)(c) of the Indian Stamp Act. It is a “licence” not a “lease”.
Government is providing subsidies to promote and complete the project. No
machinery of adjudication has been provided under Section 48-B of the Indian
Stamp Act as amended in M.P. Under Section 48 the Collector has power to
recover the duty and penalty by coercive method. Section 48-B suffers with the
same flaw. Both the provisions 48 and 48-B are unconstitutional. Petitioner has
also submitted that Article 33 of Schedule 1-A as amended by Indian Stamp (MP)
Act,2002 is ultra vires due to lack-of legislative competence. Schedule 1-A levies
stamp duty on instrument properly and legally characterized as lease. From the
amended provision, it is clear that though instrument is not a “lease”, it is sought
to be made liable to bear stamp duty. Thus, the provision is violative of Article 14
of the Constitution of India. The charging Section cannot impose the stamp duty.
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The stamp duty cannot be levied on the basis of mere estimate of expenditure in

the project. When the tenders were floated, there was no whisper of liability of

payment of Stamp Duty on the agreement. Provision contained in clause 6.8 of

the Concession Agreement has not been taken into consideration,hence the writ

applications have been preferred.

4.  The respondents 1 and 2 have filed their return in WP No.3041/2004 (RV
Infrastructure Engineers Pvi. Ltd. Vs. State of M.P. and others) which has
been adopted in all the petitions. In nutshell the case of respondents 1 and 2 is
that as document is an “instrument” as defined under Section 2(16) of the Indian
Stamp Act. Section 3 provides that the instrument shall be chargeable with duty
of.the amount indicated in the Schedule. Article 33 of Schedule 1-A has been
~ amended in State of MP vide Act No. 12 of 2002. The provision clearly specifics

that duty chargeable is 2% on the amount likely to be spent on the agreement
under the lease by the lessee. Any agreement by which right to collect tolls is
given in lien of amount spent by the lessee in construction of roads, bridges, etc.
under BOT scheme, it chargeable to stamp duty at the rate of 2%. Though-the ~
agreement was4itled as Concession Agreement, but infact same was an Agreement
to Lease. The right was transferred to petitioner to collect tolls for fifteen years
in lieu of amount worth Rs.49.30 crores which would be"spent in construction,
strengthening and rehabilitation of Badnawar-Badnagar-Ujjain-Dewas Road. The
order passetl by the Collector (Stamp) is proper, it has been passed after giving
due opportumty of hearing. The agreement in question is chargeable to stamp
duty under proviso to Artilce 33-C of Schedule 1-A of the Indian Stamp Act. The
process of recovery of land revenue has been given in Chapter XI of MP Land
Revenue Code, 1959. Thus, there is a machinery for adjudication as well as for
recovery. Provision of Section 48 and 48-B cannot be said to be arb1trary The
amendment is within the competence of State legislature.

5.  In the return filed by MPRSNN/respondent no.3 it is submitted that
respondent is bound by law to deduct the tax which is being done lawfully. BOT
Scheme agreement attracts levy of stamp duty at 2% under Article 33(c) of
Schedule 1-A, principle of estoppel is not attracted.

6. Shri Kishore Shrivastava; Shri Ajay Mishra, Sr. Advocates, Shri Imtiyaz
Hussain, Shri Satish Agrawal, Shri H.K.Upadhyay and Shri Akshat Agarwal,
Advocate for the petitioners have submitted that possession was not given, no
rent was payable, thus, the transaction does not amount to lease under Section
105 of the T.P.Act or Section 2(16) of the Indian Stamp Act. It amounts to
“license” as defined in Section 52 of the Indian Easements Act,1882. They have
submitted that there is simply an offer to lease the Jand in future. There is no
demise of the land in presenti as toll has to be recovered from a future date on
successful completion of the construction of the road, exclusive possession has
also not been taken. It cannot be deemed to be a lease. There is no demise in
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presenti. It has also been submitted that it is the Union’s subject to prescribe the .
rates of stamp duty as provided in Entry 91 of Ist List. In List IInd i.e. State List,
Entry 63 provides the authority with respect to rates of stamp duty in respect of
documents other than specified in List I. Entry 44 of IlIrd List i.e. concurrent list
has also been referred which provides stamp dlllty}«.other than duties or fees collected
by means of judicial stamps, but not including the rates of stamp duty: Leamed
counsel have submitted that by virtue of Article 254 of the Constitution the
amendment which has been inserted in Article 33(c) of Stamp Act by MP
Amendment is void. It was also submitted by learned counsel-appearing for
petitioners that on 1.7.2002 the Cabinet had taken a decision not to impose any
stamp duty on such transactions , later on amendment has been brought by the

. legislature, the agreements have been executed -subsequently. The date for

chargeability should be the date of issuance of NIT or. the date of acceptance of
the bid. . :

7. Shri R.D.Jain, learned Advocate General appearing with Shri P.X.. Kaurav,
learned Deputy Advocate General for respondents 1 and 2/State has submitted
that the transaction amounts to lease under Section 105 of the T.P.Act. Right to
collect toll has been given for fifteen years under the agreement. Section 3(26)-
of the General Clauses Act is applicable for the purpose of understanding the
meaning of “immovable property”. He has also referred to Sectioh 3 of the
T.P.Act. Learned Advocatc General has also submitted that right to realize the
benefit arising out of the land has been given under the agreement. The road is
“immovable property”, right to enjoy the property has been given for fifteen years.
He has also referred. to various clauses of the agreement. Consideration has
been paid in advance then right has been given to recover by collection of toll.
Construction of roads, operation and financing has to be done by the concessionaire.
The agreement cannot be said to be a licence within the purview of Section 52 of
the Easement Act. Successors are permitted to be substituted which is not-the
case in the “license”. Learned counsel has also submitted that in case license is
granted and construction is made, license become irrevocable under Section 60 of
the Easement Act. In the instant case, agreement itself provides for construction
of road, it cannot be said-to be a “license”. Possession has been given and there
is an obligation upon the petitioners to give back the possession also. The
transaction cannot be said to be a “license” as the licensee cannot erijoy through
servant or agents.. “License” is personal in nature. It cannot be said that another
agreement was to be executed in future for recovery of the toll, that right has
been given under the agreement in question itself. Thus, the transaction amounts
to lease. It is open to the State to realize the stamp duty at an earlier date also
with respect to.the transaction which is concluded.” No remission has been made
by the State Government under Section 9. In case of reduction of stamp duty
from a future date, the chargeability of the document in question is not affected.
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Petitioners have to pay as per the rates prevailing at the time of exccution of the
agreement. '

8.  Shri Ashok Agarwal and Shri Samdarshi 'i‘iwari, learned counsel appearing
for MPRSNN have supported the submissions made by learned Advocate General
that MPRSNN has right to deduct the tax payable.

9. Themain question for consideration is that whether the agreement in question
as per the terms contained in it can be said to be a “lease” or “license”.

10.  Before coming to the terms of the agreement, we refer to the legal provisions
defining “lease” and “license”. The lease has been defined in Section 105 of the
T.P.Act thus ;<

. “105. Lease defined:- A lease of immoveable property is a
" -rapsfer of a right to enjoy such property, made for a certain time, -
express or implied, or in perpetuity, in.ceasideration of a prige
paid or promised, or of money, a share of crops, service or any
other thing of value, to be rendered periodically or on specified
occasions to the transferor by the transferee, who accepts the
transfer on such terms.”

It is apparent that in a lease (i) there is a transfer of a right to enjoy such
property; (ii) it is made for a certain time, express or implied or in perpetuity and
(iii) there has to.be consideration of a price paid or promised, or of money, a share
of crops, service of any other things of value. .

The Indian Stamp Act, Section 2(16) defines “lease”. Section 2(16) is
quoted below :- ’ ‘ :

“2(16):- “Lease” means a lease of immovable property-and

includes also- -

(a) a patta;

(b). a kabuliyat or other undertaking in writing; not being a
—<counterpart of a lease, to cultivate, occupy or pay or
deliver rent for, immovable property;

(c) any instrument by which tolls of any description are let;

(d) any writing on an application for a lease intended to signify
that the application is granted.”

The definition is inclusive, it specifically includes, a patta, kabuliyat or other
undertaking in writing, not being a counter part of a lease for the purposes
enumerated in Section 2(16)(b). Section 2(16){c) provides that any instrument by
which tolls of any description are let is a lease. Section 2(16)(d) provides any
writing on an application for a lease intended to signify that the application is
granted.
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Section 52 of the Indian Easements Act,1882 defines “license” thus :-

“52. “License” defined :- Where one person grants to another,
or to a definite number of other persons, a right to do, or continue
to do, in or upon-the immovable property of the grantor, something
which would, in the absence of such right, be unlawful, and such
right does not amount to an easement or an interest in the property,
the right is called a license.”

Essence is that but for the right granted under the license act would be unlawful
otherwise and such right does not amount to easement or an interest in the property.
In case an interest in property is created, it cannot be said to be a license.

The “immovable property” has been defined in Sectlon 3(26) of the General
Clauses Act. The definition reads thus :-

- “3(26) :- “immovable property” shall include land, benefits to arise _
out of land, and things attached to the earth, or permanently
fastened to anything attached to the earth.”

The benefit arising out of land is mcluded in the immovable property.

’ Collection of toll is one such benefit.

11.  The Registration Act,1908 under Section 2(7) defines “lease” thus :-

 “2(7):- “lease” inchides a counterpart, kabuliyat, and undertaking
to cultivate or occupy, and an agreement to lease.”

We come to question what constitute license, as a rule, a licence is personal
both to the grantor as well as licensee (grantee). A licence is not annexed to the
property in respect of which it is enjoyed and is so evanescent that it is neither
transferable nor heritable as laid down in Karselal vs. Badriprasad AIR 1922
Ng.162, Chinnon vs. "Ranjithammal AIR 1931 Mad.216 and Alagiri vs.
Muthuswami AIR 1940 Mad.102. Another essential of the licence is that it creates
no duties and obligations upon the person making the grant and is; therefore,
revocable except in certain circumstances expressly provided for in the Act itself
is laid down in Mohd. Khan vs. Ramnarayan Misra AIR 1956 Qrissa 156 and in
Miss Aninha D'Costa vs. Mrs. Parvathibai M. Thakur AIR 1966 Bom.113. It
is also settled that a licence does not create an interest in the land as laid down in
Alagiri Chetty vs. Muthaswami Chetty, (supra).

The words “an interest in the property” are presumably intended to cover
cases where there might be a right in the property granted as a lease. It is also
settled proposition that recitals in a document can never be conclusive. The
substance of the term agreed upon and not the nomenclature given to the deed by

" the parties is material. All the terms and conditions have to be looked into. In

Burmah Shell Oil Storage and Distributing Co.of India Ltd. 1933 ALJ 749 the
use and the occupation of the land were transferred to the landlord company, they
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were to erect on the part of the land a building or other structure of the substantial
and permanent character and when the transaction was to be terminated the railway
administration had the right to re-enter upon, retake and absolutely retain the
possession of the said land, use and occupation were certainly transferred to the
Oil Company. Right of inspection was available with the Railways. It was held in
the circumstances that it would not be mere license within the scope of Section 52
of the Easement Act as a license does not confer exclusive possession and
enjoyment. The intention of the parties to an instrument must be gathered from
the terms of the agreement examined in the light of the surrounding circumstances.
A recital that agreement does not create a tenancy is not decisive. Crucial test is
not the nomenclature of the document but whether instrument is intended to create
or.not to create an interest in the property. Transfer of right to enjoy the property
-is the test for determination whether disputed right is leasehold or merely a license. .
The Apex Court in Qudarat Ullah vs. Municipal Board, Bareilly AIR 1974 SC
396 has put it pithily, if an interest in immoveable property, entitling the transferors
to enjoyment, is created, it is a lease. If permission to use land without right to
exclusive possession is alone granted, a licence is the legal result as held in
Associated Hotel’s of India vs. R.N.Kapoor AIR 1959 SC 1262.

12.  In Puran Singh Sahni vs. Sundari Bhagwandas Kripalani (Smt.)and
others (1991) 2 SCC 180 relied upon by Shri Kishore Shrivastava, Sr.Advocate
distinction between lease and license has been considered. It has been laid down
that for the lease as defined in Section 105 of T.P.Act, the essential elements are
(1) the parties (ii) the subject matter, or immovable property (iii) the demise, or
partial transfer (iv) the term or period and (v)the consideration, or rent. When the
agreement vests in the lessee a right of possession for a certain time it operates
as a conveyance or transfer and is a lease. The section defines the lease as a -
partial transfer,that is, transfer of right of enjoyment for a certain time. The test
of exclusive possession is not decisive. By mere use of the word lease or licence
the correct categorization of an instrument under law cannot be affected. While
interpreting the agreement Court has also to see what transpired before and after .
the agreement. Ex praecedentibus et consequentibus optima bit interpretation
i.e. the best interpretation is made from the context. If in fact it was intended to
create an interest in the property, it would be a lease, if it did not, it would be a
license. Interest for this purpose means a right to have the advantage accruing
from the premises or a right in the nature of property in the premises but less than
title.

13. The definition of “immovable property” given in Section 3(26) of General
Clauses Act gathers importance while considering the lease as defined in Section
105 of T.P.Act. The Apex Court in Sri Tarkeshwar Sio Thakur Jiu vs. Dar
Dass Dey & Co.and others (1979) 3 SCC 106 has observed that the definition
given of the “immovable property” in Section 3(26) of Gerieral Clauses Act and
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not Section 3 of the T.P. Act will apply for interpretation of the expression “right
to enjoy immovable property” used in Section 105 of the T.P.Act. Immovable
property, thus, includes interest in or benefits arising out of immovable property.
Grant of khas. possession of the land for a certain period and for a fixed price
payable on yearly basis or for raising and taking minerals from inside the land is a
lease not a licence.

14, When we consider the agreement in question, it is apparent that
concessionaire/petitioner is entitled to make reconstruction, strengthening, widening
and rehabilitation of a section of Road project of considerable length and its operation
and maintenance to be executed through a Concession on build, operate and transfer
(BOT) basis. Clause 2 of the Concession Agreement entered into on 3 1st July,2003
provides that Concessionaire or Company include its successor and permitted
substitutes whereas license is personal in nature. In Clause 2(a) the aforesaid
works of reconstruction, strengthening, widening and rehabilitation Road project
and its operation and maintenance to be executed through a Concession on biild,
operate and transfer (BOT) basis has been provided. Clause 2(e) provides for
design, engineering, financing, procurement, construction, operation and
maintenance of the Project Highway. The tender document Volume V(A) in clause
1.1.41 provides for “Escrow Account”, and the “Toll Escrow Account” has to
remain under lien with the lenders,as the case may be, in accordance with the *
provisions of the agreement. However, notification for the purpose of recovery of
toll charges is dealt with in clause 1.1.45 of the definition as is issued under Indian
Tolls Act,1932. Levy and collection of the fees has to be as per rates prescribed
under the notification issued under the aforesaid Act from time to time. Clause 2
of the tender document provides for scope of project which includes performance
and execution by the Concessionaire of all detailed design, engincering, financing,
procurement, construction, completion, operation, maintenance and transfer of
the Project Highway under the agréement. It shall include reconstruction,
strengthening and widening of the existing lane in accordance with the
specifications and stands for the same and also operation and maintenance as per
Specifications and Standards mentioned under the agreement. As provided in clause
6.5 of the tender document, the fees collected by the Concessionaire or MPRSNN
or MPRSNN’s nominee pursuant to the agreement shall be deposited in the Toll
Escrow Account and appropriated in accordance with the provisions of Clause
25.

15. The obligations of the Concessionaire are defined in clause 9.1 of the
tender document. Steps have been taken to clear the site and to save and indemnify
and defend GOI, MPRSNN and GoMP from and against all proceedings, claims,
demands, costs, expenses, losses and damages arising -out of or relating to the
securing of rights to use such real estate by the Concessionaire or any person
claiming through or under the Concessionaire.Concessionaire be responsible for
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safety, soundness and durability of the Project Highway is provided in-clause
9.1(xxiii): The clause 9.1(xxv) provides that after receiving “vacant possession”
of the Site or part thereof, ensure that such Site remains free from all encroachments
and take all steps necessary to remove encroachments, if any. Thus, vacant
possession was handed over to the Concessionaire. Obligations of the MPRSNN
are dealt with in clause 10.1 of the tender document. It has required to hand over
the physical possession of the Project Site and enable access to the Site, free -
from Encumbrances, in accordance with this agreement,

The agreement is for fifteen years. “Toll date” has been defined in clause
1.1.103. The “toll date” means the Commercial Operations Date of the Project
Highway from which date the Concessionaire is entitled to collect the toll/fee.

16.  The agreement for collection of toll is for fifteen years is not disputed. It
has to commence from the date of completion of the contract and that right has
been given in the document itself, no separate agreement on a future date is
required to be executed. On completion of construction of road, the document in
question itself authorizes the Concessionaire to collgct the toll for a period of
fifteen years. The transaction is that of lease. In Juthika Mulick (Smt.) and
another vs. DrMahendra Yashwant Bal And Ors. (1995) 1 SCC 560 the Apex
Court has laid down that one of the essential attributes of a lease is that transfer
must be made for a certain time expressed or implied or in perpetuity. What is the
meaning of “fixed period” has also been discussed by the Apex Court in the
aforesaid decision. Maxim “certum est quod certum reddi potest’ i.e, sufficiently
certain which can be made certain is applicable in such cases.

There is a price paid in every case beside there is subsidy also. When we
consider another perspective which shows the document to be a lease the price
paid or promised, as per the agreement, the Concessionaire has promised to
construct the road which is the consideration of the agreement. It is provided in
clause 14.4.5 of the tender that the Concessionaire shall provide at his own cost,all
the site laboratory and testing equipments, facilities means of transport, conveyance,
materials, reference Books standards and any tools, tackles, labour and manpower
for carrying of all tests required for the project at site by MPRSNN or their
Indepéndent ‘Consultants. Clause 15.1 of the agreement deals with the completioii:
‘When the Project shall be deemed to be complete and open to traffic only when
the Completion Certificate or the Provisional Certificate is issued in accordance
with the provisions of Clause 16. Clause 15.2 of the agreement provides Toll date
of the Project shall be the date on which MPRSNN has issued the Completion
Certificate or Provisional Certificate, as the case may be, under the agreement
and the Concessionaire shall not levy and collect any Fee until it has received
such Completion Certificate or the Provisional Certificate. It is clear that it is
consideration to recover toll that investment is made by the Concessionaire in the
road, he has to built it, he has to operate it and thereafter transfer it back after
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recovering the toll and the consideration or price promised is the money which he
has invested in the project as per agreement. Thus, investment of the money is
made by the Concessionaire. He has corresponding right to enjoy the property, no
doubt on successfiil completion of the construction of road. Right to enjoy the
property clearly makes the transaction that of lease.The mere apprehension that
there may not be successful completion will not come in the way of chargeability
of the document as document provides for recovery of tolls for fifteen years and
there is consideration also for that.

17.  From the aforesaid, it is clear that there is clearly a transfer of right to enjoy
the property under the Agreement for a period of fifteen years and collection of
tolls is specifically provided to be a “lease” under Section 2(16) of the Indian
Stamp Act. There is right to enjoy the property conferred on Concessionaire,
consequently, document cannot be said to be a “license” at all but it is that of
“lease”.

18. 'When we consider the definition of lease given under Section 2(16) of the,
Indian Stamp Act, the definition is inclusive. The collection of tolls is clearly
provided to be a lease, thus, the agreement fulfills the requirement of Section
2(16) also and it has to be treated as lease not as a license. The word “include” is
very generally used in interpretation clauses in. order to enlarge the meaning of
words or phrases. The words or phrases comprehend not only natural import but
also the things which the interpretation clause declares that they shall include.

Clause 1.1.45 provides that t6lls has to be collected as prescribed under the Indian .

Tolls (MP) Amendment Act,1932. Under Section 2 of Indian Tolls (MP)
Amendment Act,1932 toll collection is also a lease. Section 2 of Indian Tolls

- {MP) Amendment Act,1932 is quoted below :-

“2. Power of State Government to lease levy of tolls- It shall
be lawful for the State Government to lease the levy of tolls at the
rates prescribed under section 2 of the Indian Tolls Act,1851, as
subsequently amended, upon any public road or bridge by public
auction or private contract from year to year or for such longer
period not exceeding fifteen years on such terms and conditions
as the State Govt. may deem fit-

Provided that the lessee shall give security for the due
fulfillment of such conditions, and that sums payable under the
terms and conditions of the lease shall be recoverable as if they
were arrears of land revenue.”

In Mohammad Ali vs. Board of Revenue, U P, Allahabad and others AIR
1987 Allahabad 348 and Uppalapati Durga Prasad vs.Executive Engineer (R &
B) N.H.Division, Srikakulam and others AIR 2001 AP 442 it is held that when
agreement has been entered into for collection of toll, it is a lease not a license.
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19 In Ishwarlal Vyas vs. District Judge,Indore & Anr. 1990 MPELJ 579 and
in R P.Shrivastava vs. Smt. Sheela Devi and others 2007(4) MPLJ 102 it is held
that license is a personal right whereas lease creates interest in the property. The
license is not transferable and even a servant cannot use the property as per
Section 56 of the Easement Act. It is provided in clause 1.1.106 that tolling contract
means the contract, if any, entered into by the Concessionaire with the Tolling
Contractor for operation of the Toll Plazas including collection of fees for and on
behalf of the Concessionaire. Clause 1.1.107 defines “Tolling Contractor” means
the person, if any, with whom the Concessionaire has entered into a Tolling Contract -
for operation of Toll Plazas and collection of Fees for and on behalf of the
Concessionaire. Clanse 1.1.106 and 1.1, 107 are quoted below :-

“1.1.106 : “Tolling Contract” means the contract, if any, entered
into by the Concessionaire with the Tolling Centractor for operation
of the Toll Plazas mcludmg collectlon of Fees for and on behalf of
the Concessionaire,”

1.1.107: “Tolling Contractor” means the person, if any, with
whom the Concessionaire has entered into a Tolling Contract for

- operation of Toil Plazas and collection of Fees for and on behalf
of the Concessionaire.”

Aforesaid clauses indicates that right to enjoy the property has been
conferred on Concessionaire through tolling Contractors, etc. and even the right
of supervision is with the Concessionaire and whether agreement is being carried
upon or not can be looked into by the respondents. Conferral of such right indicates
transaction is that of lease.

In the instant c¢ase, it is not the case of license but it is a lease, as clearly an
interest in the property has been created. There is right of enjoyment of the
immovable property given to Concessionaire in the manner in which the public
road is capable of being possessed since it is used by the public at large, the total
control of entry on the road after payment of toll will be with the Concessionaire,
it can safely be concluded that he is given the lease not the license. In license
normally the right to use is given and possession continues with the owner which
is absent in the instant case. Possession has to be given to Concessionaire, the
possession will be retransferred back as provided in clause 9.1(xxv), clause
10.1(i)and (i) and clause 33.1(a) and (b) which are quoted below :-

- %9,1(xxv) :- after receiving vacant possession of the Site or part
thereof, ensure that such Site remains free from all encroachments
and take all steps necessary to remove encroachments, if any.

10.1 :- MPRSNN agrees to observe, comply and perform in
addition to and not in derogation of its obligations elsewhere set
out in this Agreement, the following :- :
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(i) - Hand over the physical possession of the Project Site
and enable access.to the Site, free from Encumbrances,
in accordance with this Agreement; .

(if) Permit peaceful use of the Site by the Concessionaire
under and in accordance with the provisions of this
Agreement without any let or hindrance from MPRSNN

or persons claiming through or under it.

33.1 Upon termination of this Agreement, the Concessionaire shall comply
with the following:- . "

(2) notify to MPRSNN forthwith the location and particulars
of all Project Assets. -

*(b) deliver forthwith actual or constructive possession of the
" Project Highway free and clear of all Encumbrances and
. execute such deeds, writings and documents as may be
required by the MPRSNN for fully and effectively
divesting the Concessionaire of all the rights, title and
interest of the Concessionaire in the Project Highway
- and conveying the Project Highway free of any charge

or cost to MPRSNN.™

Since 'c_,'onstruction of road, handing over of possession, as well as Tecovery
of toll is provided hence the document falls within the definition of lease.

20. It was submitted by Shri R.D.Jain, learned AG appearing for the respondents
1 and 2 that in case eonstruction of permanent nature is permitted then license
becomes irrevocable under Section 60 of the Easement Act. He has relied upon a
decision in Ganpat Rao vs, Ashok Rao and others 2004 (3) MPLJ 571. In our
opinion, in the instant case, it is not the license which hds been given,section 60 is
not attracted, however,under Section 60 of the Easement Act,in case permanent
nature of construction is raised, the license becomes irrevocable. In the instant
case, right to build road is given under the agreement coupled with right to enjoy
the property by regulating entry for fifteen years after recovering toll is given,
hence, it cannot be said to be license. '

21.  Shri Kishore Shrivastava, Sr.Advocate has relied upon clause 1.1.44 that
fee means the charge levied on and payable for a vehicle using the Project Highway
in accordance with the Fee Notification and the agreement. Learned counsel has
also relied upon clause 1.1.103 of the tender document which provides that toll
date commences from future date not in presenti. In his submission, it is uncertain
whether Concessionaire would be entitled to collect the toll as such as per definition
of “toll date” given in clause 1.1.103 »hence, the Concessionaire cannot be asked
to make payment of 'stamp duty on the fee. He has relied upon clanse 1.1.103
.clause 2 and 6.5 which reads thus - :
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“1.1.103 :- “Toll date” means the Commercial Operations Date
(COD) of the Project Highway from which date the Concessionaire
is entitled to collect the toll/fee under the toll/fee notification and
shall be the date notified so by MPRSNN upon completion of full/
substantial completion/ of works of the Project Highway in
accordance with this Agreement.”

“2. Scope of Project :-The project shall be executed on the Site,
described in this document. The scope of the Project shall include
performance and execution by the Concessionaire of all detailed
design, engineering, financing,procurenient,constructi-on,
completion, operation, maintenance and’trahsfer: of the Project
Highway of this Agreement. It shall include’ reconstruction,
strengthening and widening of the existing 1ane.i1raccordance with
the Specifications and Standards for the same ‘and also operation
and maintenance as per the Specifications and Standards mentioned
under this Agreement as well as details mentioned in‘the Scope of
Project as per Schedule I annexed to this Agreement. It shall
also include the performance and fulfillment of other obligations
by the Concessionaire under this Agreement.”

“6.5 :- The Fees collected by the Concessionaire or MPRSNN or
MPRSNN'’s nominee pursuant hereto shall be deposited in the

Toll Escrow Accouitt and appropriate in' accordance with the o
provisions of Clause 25.” ) i

*

Learned counsel has also relied upon clause 25.4 of the Agreement which
provides for disbursement from toll escrow account which provides that toll
collected by the Concessionaire has to be applied in the manner given provided .-
under clause 25.4.1(i) to 25.4.1(x), and as per clause 25.4.1(i), all taxes due and
payable statutory payments and insurance payable by the Cornicessionaire,

" thereafter liability is to wipe off, O & M expenses including fees collections - -
expenses,cte. is provided in clause 25.4.1(ii). It is provided in clause 25.4.1 (iii)
that the whole or part of the expense on repair work including fees collection..
incurred by MPRSNN, then liability comes under clause 25.4.1{iv) to meet all
concession fees,costs and reimbursements, etc. and after exhausting payment as
provided the remainder of toll has to be utilized by the Concessionaire,

We are not impressed by the aforesaid submission of Iearned counsel based
upon the clauses referred to by the counsel. Considering clause 1.1.44 and 1.1.45,
meaning of “fee” and “fee notification”, it is clear that in essence it is the toll
which has to be realized as fixed under the Tolls Act, 1932. On facts, it is submittéd .
by respondents’ counsel that toll has been increased by now. Whatever that may
be, question of exigibility of the stamp duty is based upon the approximate amount
which is invested and same was minimum likely to be recovered as toll during the

-]
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‘period of contract by the Concessionaire which appears to be just and appropriate.

‘Merely by the fact that “toll date” is found on a future date as provided in clause
+ 1.1.103 of the tender document, the scenario is not changed as in the agrecment

itself in presenti without any requirement of execution of any other document, the

right has been given to realize the toll for a period of fifteen years and right of

enjoyment of the property has been conferred. It is"open to ask for stamp duty
even before execution of formal document, in the instant case, documenf_ has

been executed. When we consider scope of project, as mentioned in clause 2

quoted above, it becomes clear that reconstruction,strengthenirig, widening, and

maintenance, financing, engineering and transfer of the Project Highway is involved,

thus, scope of project makes it clear that it is a lease. Tall has-to be deposited in-

“toll escrow account” as provided in clause 6.5 of the tender document and as

prowded in clause 25.4.1(1) to (x), the toll has to be itilized for the- purposes

enumerated in the aforesaid clause first and then remainder has to be retained by

the Concessionaire. The liabilities have to be cleared by the petitioner as per the
-agreement,thus, the remainder of the toll has to reach to him does not change the

nature of the document. It cannot be said that he would not recover the toll and

the part of same has to be utilized in the mode prescribed to meet expenditure

part as agreed. Profit part has to be retained by the Concessionaire.

22. In WP No. 10366/07 (M/s Jora-Nayagaon Toll Road Company Pvt.Ltd.
vs. The State of M.P. and others) Shri Kishore Shrivastava, learned setiior counsel
has in addition referred to clause 3.1 of the Concession Agreement by which
MPRDC has granted to the Concessionaire the Concession quoted therein including
" the exclusive right, license and authority during the subsistence of this agreement
to construct, operate and maintain the Project Highway. He has also relied npon.
clause 3.2.1 by which Concessionaire has been given access and license to the
site to the extent conferred by the provisions of this agreement. He has also
referred to clause 3.2,7 nader which Concessionaire cannot assign, transfer-or
sublet or create any lien. or encumbrance on this agreement or the concession
hereby granted or on theé whole or any part of the project nor transfer, lease or
part possession therewith save and except as expressly permitted by this agreement
or the substitution agreement. Learned senior counsel has also relied upon clause
8.2 by which MPRDC has granted to the Concessionaire for the Concession Period
the right and licence to enter upon all real estate comprised in the Site and to
survey design, engineer, procure, construct, operate and maintain the Project
Highway including the Project Facilities.in accordance with the provisions of this
. Agreement. He has also referred to clause 8.3 which provides that-it is expressly
agreed that the licence granted hereunder shall terminate automatically and
forthwith, without the need for any action to be taken by the MPRDC to terminate
; the licence, upon the termination of this agreement for any reasons whatsoever.
Leamed counsel has also relied upon clause 8.4 by which the Concessionaire
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appointed the MPRDC as lawful attorney, to surrender of licence granted. Under
clause 8.6 again there is reference of word “license” and the right to use the Site
shall granted for the purpose of carrying out the functions placed upon the
Concessionaire under the Agreement and not for any other purposes. Clause 8.8
has also been relied upon by the counsel which creates an embargo upon the
Concessionaire for subletting whole or any part of the Site. Reference has also
been made to clause 9.1 with respect to procurement of site contained in Chapter
IX which provides signing of the memorandum by the authorized representatives
of the Parties shall be deemed to constitute a valid licence and right of way to the
Concessionaire for free and unrestricted use and development of the vacant and
unencumbered site during the concession period. Clause 9.2 provides for grant of
vacant access and right of way. Reliance has also been placed on clause 13.6
contained in Chapter XIII which provides that if the toll date does not occur within
12 months from the Scheduled Project Compietion Date for any reason other than
occurrence of Force Majeure or or for reasons attributable to MPRDC or any
Governmental Agency, MPRDC shall be entitled to terminate 't.hlS Agreement in
. accordance with the provisions .of Clause 29.3 4,

Learned counsel has emphasized that word “license” has been used on several
places in the aforesaid clauses. In our opinion, the use of the word “license” is not
determinative of the nature of the agreement. License which has been granted
for various purposes, the word has different connotation at different places.
Considering the other terms and conditions being similar in the instant case with
the other clauses which we have referred to in various other writ petitions, merely
use of the word “license” at different places would not change the nature of the
agreement. Even if word “lease” is mientioned or word “license” is mentioned is
not determinative of the nature of document. What is contemplated and conferred
under the agreement is right to construct and enjoy the property which is'the crux
of the matter. Thus, we find no force in the additional submission raised by Shri
Shrivastava in WP No.10366/2007. .

23. Shri Kishore-Shrivastava, learned senior counsel has relied upon clause 6.8 of
the tender document, same reads thus ;-

“6.8 ;- In case of any levy or increase therein of any Stamp Duty
or cess on fees/toll collected by the concessionaire during the
Concession Period becomes payable, the same shall be borne by
MPRSNN.”

It is clearly provided that in case of any levy or increase of the stamp duty or
cess on fees/toll collected by-the concessionaire during the Concession Period
becomes payable, the same shall be borne by MPRSNN. In case any new levy or
increase in the stamp duty during the concession period, then MPRSNN is liable
not otherwise. The “Concession Period” has been defined in clause 1.1.20 to
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* . mean the period beginning from the Commencement Date or any valid extension

granted thereof' by MPRSNN or the Termination Date whichever is earlier. The
physical possession is to be delivered by MPRSNN after the date of execution of
this agreement, thus, clause 6.8 is not applicable,as on the date of execution of the
agreement. The liability under the law is that of the lessee to bear the expenses of
Stamp Duty as provided in Section 29(c) of the Indian Stamp Act. Submission
based of clause 6.8,thus, fails.

24, Shri Kishore Shrwastava Sr. Counsel has submitted that in presenti there'is
no document which can be said to be lease, he has also relied upon a decision of
Apex Court in Tolaram Relumal and another vs. The State of Bombay AIR
1954 SC 496 in which distinction of lease and agreement to lease has been
considered. It has been held that an instrument is usually construed as a lease if
it contains words of present demise and where certain things have to be done by
the lessor before the lease is granted, such as the completion of repair or
improvement of the premises. It was held on facts of the case that agreement
between the parties did not constitute a lease, it amounted to an agreement. In the
instant case, no document has to be executed in future, thus, reliance on aforesaid
decision is of no use. Shri Shrivastava has also referred to decision of Apex Court
in V.B.Dharmyat (deceased} through LRs vs. Shree Jagadguru Tontadrya
and others (1999) 6 SCC 15 wherein the Apex Court has laid down that agreement
to lease under Section 2(7) of the Registration Act must be a document which
effects an actual demise and operates as a lease. An agreement between two
parties which entitles one of them merely to claim the execution of a lease from
the other without creating a present and immediate demise in his favour is not an
agreement to lease within the meaning of Section 2(7) of the Act. In the instant
case, there is actual demise and the Agreement (P.1) operates as a lease. Learned
senior counsel has also placed reliance on a decision in State of Maharashtra
and others vs. Atur India Pvt. Ltd. (1994) 2 SCC 497 wherein the Apex Court,

in the context of Bombay Stamp Act,1956, has laid down that lease does not °
include agreement to lease executable at a future date without immediately bringing_
into effect a lessor-lessee relationship and actual demise. In case offer is accepted
without effecting actnal demise, it was an “agreement to lease” not “an agreement
of lease”. The stipulation debarring transfer or assignment of lease rights was

not enforced, it was held that transaction is not covered by the definition of lease
under Section 2(n). In the instant case, in our opinion, considering the nature of
agreement there is a lease in presenti to enjoy the property. Right and interest in
the property has been created. Learned senior counsel has also relied upon a
decision of Apex Court in ICICI vs.State of Maharashtra and others (1999) 5

SCC 708 in which the Bombay Stamp Act again came for consideration and the’
deed putting the prospective lessee in possession of land as licensee for a specific
period of three years only for the purpose of construction of buildings and
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postulating that after the completion of construction a lease deed of that land
would be executed and that the said deed should not itself be construed as demising
any interest in the land, deed was held not to be a lease. In the instant case, it is
not the license which has been executed, but lease has been executed in presenti
authorizing the construction and investment in the road, obtain the finance, etc.,
possession has also been handed over, thus, decision has no application. Learned
senior counsel has also referred to decision in State of Madras vs. M/s Gannon
Dunkerley & Co. (Madras) Ltd. AIR 1958 SC 560 in which it was laid down that
on a future sale tax cannot be levied. When it has not resulted in the passing of
the property in the goods to the purchaser, thus, entry 48 cannot be construed in
its popular sense but must be interpreted in its-légal sense. The decision is of no
help in the instant case as there is demise in presenti. It is not a case of dceming
fiction being created.

25. Coming to submlssmn whether Entry 33 of Schedule 1-A as amended in the
Indian Stamp (MP Amendment) Act, 2002 is ultra vires or repugnant to provision
of the main Stamp Act . Entry is quoted below :-

33. Lease, including an under lease, or sub-lease and any
agreement to let or sub-let or any renewal of lease :-

@) S I ——
®) | | i

(c) {Where the lease is granted| The same duty as conveyance
for a fine or premium or (No.22) for a market value
for money  advanced or| equal tothe amount or value
to be advanced in addition| ©f such fine or premium or

to rent fixed advance as setforth in the

' lease, in addition to the duty
which would have been
payable on such lease, if no
fine or premium or advance
has been paid or delivered:

Provided that where the lease
purports to be for a term exceeding
thirty yeats or in perpetuity or does
not purport to be for a definite
period, the duty on such lease shall
be chargeable as a conveyance
(No0.22) on the market valug of the
property leased :

Provided also that

E]
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(c) an agreement to lease where the
right to collect tolls is given in lieu
of the amount spent by the lessee
in construction of roads, bridge
etc.under the Build, Operate and
Transfer (B.0.T.) scheme, shall be
chargeable at the rate of two
percent on the amount likely to be
spent under the agreement by the
lessee.

The aforesaid entry as inserted by the Indian Stamp (Madhya Pradesh
Amendment) Act, 2002 as per petitioners is ultra vires. We are unable t6 accept
- the submission as firstly we have held that transaction is a lease as contemplated
under Section 105 of TP Act read with Section 2(16)(c) of the Indian Stamp Act,
question of applymg the aforesaid entry so as to constitute transaction as a lease
does not arise. Purpose of aforesaid entry in Schedule 1-A is to provide the
stamp duty which is chargeable on a particular transaction, under the aforesaid
entry as amended in State of M.P, the stamp duty is specifically provided for the

* ~kind of transaction which is- aalease undér Section 2(16)(c) of Stamp-Act read

with Section 105 of the TP Act. Entry 33 by itsélf cannot be said to be a provision
defining lease, it only provides for charging rates, with precision. The transaction
in question has been mentioned by which it cannot be ‘taken that the Entry 33 of
Schedule 1-A define the lease, but it prowdes rate of stamp duty for the kind of
lease.

26. So as to render aforesaid Article 33 of Stamp Act as amended in MP as
ultra vires of Constitution, Shri Kishore Shrivastava, learned.senior counsel has
referred to Ist list, Entry 91 of 7th Schedule of Constitution which provides that
Union Government can prescribe the rates of stamp duty in respect of bills of
exchange, cheques, promissory notes, bills of lading, letter of credit, policies of
insurance, transfer of shares, debentures, proxies and receipts. In List IInd of 7th
Schedule, the State is empowered {0 prescribe rates of stamp duty in respect of
- instruments other than those specified in List I. In our opinion,the document in
question is not the one which is covered under Entry 91, thus, the State was
competent to prescribe the rates of stamp duty as the document is other thus |
those specified in provisions of List I of Entry 91 with regard to rates of stamp
duty. Entry 44 of IlIrd List of 7th Schedule which is concurrent list provides for
stamp duties other than duties or fees collected by means of judicial stamps, but
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not including rates of stamp duty. Considering the aforesaid entries of List [ and II
of 7th Schedule, the State is competent to prescribe the rates as mentioned in
Entry 33 of Schedule 1-A of Indian Stamp Act as amended in Madhya Pradesh.
The said entry cannot be said to be repugnant to Section 105 of TP Act or Section
2(16) of Stamp Act.

27.  Learned senior counsel has also submitted that the instrument should be
liable to the stamp duty infact only then it can be imposed not otherwise. Under
the law stamp duty cannot be imposed on a transaction which is not a lease. He
has also relied upon decision of Apex Court in M/s J.K.Jute Mills Co.Ltd. vs.
State of Uttar Pradesh and another AIR 1961 SC-¥534 wherein Entry 54 in
List 2 of 7th Schedule of the Constitution came for consideratioh which confers
on the State authority to enact a law with respect-to tax on sale of goods.
.. Considering what is the extent of that authority ?, there must be infact a sale as
recognized by law, it is only then that a tax could be imposed. But, if the transaction
sought to be taxed is not a sale, a law which seeks to tax it, treating it as a sale will
be ultra vires . There is no dispute with the aforesaid.proposition: In the instant
case,the transaction has been found to be a lease ,thus, there is no question of
. Schedule 1-A Entry 33 as amended in MP being ultra vires as the transaction is
covered within the ambit of lease as defined in Section 105 of TP Act read with
Section 2(16)(c) of Indian Stamp Act. o

Shri Kishore Shrivastava, learned senior counsel has also relied upon decision
of Apex Court in Bhopal Sugar Industries Ltd., M.P. and another vs. D.P.Dube,
Sales Tax Officer, Bhopal Region, Bhopal and another AIR 1964 SC 1037
wherein the Apex Court considered the meaning of “retail sale”. It has been laid
down that consumption by retail dealer himself for his own use falls within definition
of “retail sale”. By extending the meaning, the transaction cannot be taxed.Clause
including the transaction by extending the meaning was held to be ultra vires. We
have held that Entry 33(c) of Schedule I of Stamp Act is not extending the meaning
of lease, but only prescribes the rate on a particular kind of lease as mentioned
therein.

Learned senior counsel has also relied upon decision of Apex Court in M/s
RM.D.C.(Mysore)Private Ltd. vs. State of Mysore AIR 1962 SC 594 in which
the Apex Court considered inconsistency between the Central Act, Prize
Competitions Act (1955) and the Mysore Lotteries and Prize Competitions Control
and Tax Act and held that Mysore Act deals with taxes in respect of prize
competitions for which a licence had been obtained under 8.8 might be said to
have become void and not the rest. Reliance has also been placed on decision in
M. Karunanidhi vs. Union of India AIR 1979 SC 898 wherein the Apex Court
has laid down that where there is direct collision between the provisions made by
State and that made by Parliament with respect to one of the matters enumerated

in the concurrent list, then subject to the provisions of clause (2) of Article 254,

o
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the State law should be void to the extent of repugnancy. This only means that
where the law passed by the State comes into collision with a law passed by
Parliament contemplated by the concurrent list then the State Act shall prevail to
the extent of the repugnancy and the provisions of Central Act would become
void provided the State Act has been passed in accordance with CL(2) of Art.254.
So far as the matters in 2nd list, that is, State list are concerned, the State legislature
alone is competent. We do not find that the aforesaid decision is of any help to
petmoners as Article 33(c) of Schedule 1-A of Stamp Act,is charging provision ,in.
any case, in our view; it does not enlarge the scope of definition of lease as provided
in Section 2(16)(g) of Stamp Act or definition of lease as prowded in Section 105
of TP Act, thug] Article 33(c) of Schedule 1-A as- inserted by MP Amendment
Act cannot be said to be creating any rcpugnancy. with the aforesaid provisions
and State is empowered to legislate such a provision. '

28. Learned senior counsel has also submitted that at the time when Cabinet
took the decision and letter of acceptance of offer was issued, the stamp duty
was not in existence. In our view,as agreements have been entered into after
Article 33(c) of Schedule 1-A as amended in the Indian Stamp (MP Amendment)
Act,2002 came into force in Madhya Pradesh. Thus, the duty as per the rate

"prevailing on the date of agreement is payable.

We find equally futile the submission raised by learned senior counsel that
now the stamp duty has been reduced, hence it is a case of discrimination. In our-
opinion, it cannot be said to be a case of discrimination. It is open to the State to
prescribe the stamp duty payable time to time on such transactions, the plea.of
discrimination cannot -be: ra;aed w1th respect to legislative provision in force at
different point of time.* -

29. Resultantly, the transact:lons in question are that of lease under Section 105
of TP Act read with Section 2(16)© of Stamp Act. The proviso (¢) of Arficle
33-C of Schedule I-A of Stamp Act as amended in Madhya Pradesh vide the
Indian Stamp (MP Amendment) Act 2002 is not ultra vires. We find no merits in
the writ petitions, same deserve dismissal and are hereby dismissed. No costs.

Petition dismissed.
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WRIT PETITION
Before Mr. Justice R.S. Garg & Mr. Justice RK. Gupta

_ 22 February, 2010*

HIMGOURI PULSES INDUSTRIAL AREA, HARDA (M/S) ... Petitioner
Vs.

STATE OF M.P. & ors. ... Respondents

Transfer of Property Act (4 of 1882), Section 105 - Legse - Change of
purpose - Land allotted on lease for establishment of industry - Petitioner _
applied for change of purpose of lease for installing of Petrol "Pump,
establishment of restaurant, Aushadhalaya and departmental store - Held -
No condition/covenant in lease deed that lessee would be entitled to ask Jor
change of purpose and lessor would be obliged to change the purpose -
Permission rightly rejected - Petition dismissed. . (Para 24)
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Manoj Sharma & Siddharth Patel, for the petitioner.

Vivek Agrawal, G.A., for the respondent/State.

JUDGMENT

The  Judgment of the Court  was delivered by
R.S. Garg, J. :~Shri Siddharth Patel Advocate for the petitioner firstly appeared
in the Court and said that Mr.Manoj Sharma Advocate who has to argue the
matter is on legs before another Judge, therefore, the matter be passed over.

2. It is to be noticed and is to be recorded by us that we had beem telling the

Counsel appearing in our Court that if for some reason or the other thé arguing

counsel is not available in the Court then his junior colleague may open the

arguments and in case we are not satisfied with the arguments of the junior counsel,

we will call the senior counsel. Despite such a statement in the open Court,’
unfortunately number of the counsel are neither giving their briefs to théir junior

colleagues nor are ready to rely upon the words of the Judges.

3. In the present case also, we compelled Mr.Siddharth Patel Advocate to
start the argument and after coming of Mr.Manoj Sharma Advocate, we started
hearing him. During course of the arguments, we had pointed a question to
Mr.Manoj Sharma Advocate that from the order Annexure P/1, it would clearly

*W.P. No,10049/2007 (Jabalpur)
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appear that the petitioner was not carrying on the industrial purpose for which
the land was alloted to him and was asking for change of the user then under
what authority of law such change is permissible.

4. - MrManoj Sharma Advocate referred to Rile 16 of Madhya Pradesh Udhyog
®  {Shade, Plot Avam Bhumi Avantan} Niyam, 1974 {Annexure-P/5} and-submitted
that in every industrial area so marked, 20% of the land can be reserved or may be
awarded for ancillary purposes which shall be like electrical sub-center, petrol pump,
post office, office of the industrial union, restaurant, hospital, residential houses, banks,
STD booths, weigh bridge, railway siding, truck parking, community hall, auditorium
and for such other purposes so declared by the State Govcnnnent from time to time
but however with the coridition that such establishment shalt b& feedmg need of adjoining
industries. It fusther says that the lease rent shall be recovered at commercial rate.

5. We asked"Mr.Manoj Sharma Advocate to read Rule 16 with a slow pace so
that we could discuss the effect & impact of Rule 16 but Mr.Manoj Sharma for
the reasons best known to him read first two lines slowly and thereafter started
reading Rule 16 after leaving number of the material statements. We again
requested Mr.Manoj Sharma Advocate not to read in such a fashion because the
question of interpretation is involved in the matter. We asked Mr.Manoj Sharma
Advocate that he should read with us. After we started reading Rule 16, Mr.Manoj
Sharma said that he be allowed to argue the matter as he likes and he be allowed
to develop the arguments or which we said that an argument which is contrary to
record shall not be permissible and a counsel is not entitled to argue the matter as
he likes but he is required & obliged to hear & understand the questions posed by
the Court and explain everything to the Court. Mr.Manoj Sharma Advocate
thereafter said that if he is not allowed to argue the matter as he wants, he is not
ready & willing to argue the matter. We requested Mr.Manoj Sharma Advocate in
the open Court that he should try to understand the question posed by the Court
but Mr.Manoj Sharma Advocate said.that if he is not allowed it is useless to argue
in the Court which is not ready tohear the argument. Mr.Manoj Sharma Advocate
thereafter in a contemptuous manner closed the file and said that he would not
argue the matter, In the open Court, we again requested Mr.Manoj Sharma Advocate
that if he was of the opinion that the matter is to be argued in the manner he likes, we
are ready & willing to hear hir but Mr.Manoj Sharma Advocate said that he would
not open the argument; the Court may do whatever the Court wants.

. 6. Ordinarily, we could have taken a serious exception against the conduct of
Mr.Manoj Sharma Advocate but taking into consideration that he has to go a long
way and the arrogance shown in the Court is not going to pay to him, we told him

e that he should not be so arrogant in the Court. On that, Mr.Manoj Sharma Advocate
said that he was not being arrogant in the Court but he was trying to place his
point before the Court. Despite all-that, we again requested Mr.Manoj Sharma
Advocate to argue the matter but he refused to proceed further.
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7. It is-also to be noted that these proceedings are being recorded in presence
of Mr.Manoj Sharma Advocate, his colleague Mr.Siddharth Patel Advocate,
Mr.Vivek Agrawal Government Advocate, Mr.Ralml Jain Deputy Advocate
General, Mr.Hitendra Singh Advocate, Mr.G.S.Ahluwalia Advocate and number
of others. Even at this stage, Mr.Manoj Sharma Advocate has no remorse for
whatever he has done and, -therefore, we proceed to decide the matter.

8.  The petitioner by this petition seeks to challenge the order dated 16.12.2005
{Annexure P/2} whereunder the petitioner's lease dated 23.6.2001 has been
.. cancelled and the order dated 30.6.2006 {Annexure P/1} communicated to the
" petitioner on 11.8.2006 has been dismissed. The petitioner is also challenging the
. order dated 20.6.2007 passed by the State Government in its revisional jurisdiction
whereunder the orders {Annexures P/1 & P/2} have been confirmed.

9.~ Shert facts necessary for disposal of the present writ petition are that the
petitioner applied for allotment of an industrial plot for establishment of an industry
producing/manufacturing Pulses {Dal}. The lease deed {Annexure P/4} was
executed between the parties. The said lease deed provided that upon the request
of the lessee, the lessor had agreed to grant-to the lessec subject to the terms &
conditions a lease of piece of 34000 square fegt for. manufacture of Pulses {Dal}
and the purposes ancillary thereto. It was dgrced-bidtween the parties thus:-

“1. In consideration of the premium and ground rent {for land} or
rent {for premises} herein reserved and the covenants on the part
of the lessee herein contained, the lessor shall demise to the lesses
and the lessee shall accept a lease of the said land/building to hold
the same for the purpose of manufacturing Pulses............ for a
period of 99 years commencing on the date on which the-possession
of said land!premses is handed over to the lessee.

7. The lessee hereby agrees that he shall utilize the complete land
leased out to him hereunder, for unplementatlon of the project or
for its expansion withiri a period of three years in case of 551 and
five years in case of Medium & Large Scale Industry for the
above said purposes.

10. The lessee shall use the said premises, land & bulldmg,
structures and works, erected or constructed thereon only for the
purpose of the said business of manufacturing Pulses........ and other
allied products as mentioned in project report/provisional registration
for construction of offices, administrative building, godowns and
shall not use the same or any other part thereof or permit it or any
other part thereof to be used for any other purpose w1thout the
previous permission in writing of the lessor.

18. The lessee shall continunously run, during the period of lease

!
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the factory for which the land/premises is alloted. Closure of the
factory for a continuous period exceeding six months without
proper reasons to the satisfaction of the allotting authonty shall be
considered as a breach of this condition.”

10. Though there were number of other terms but we are referring to the above
referred Clauses which are in nature of the mandatory terms. When the show
cause notice was issued to.the’ _petitigner that contrary to the terms of the lease,
he was not producmglmanufactumg the Pulses {Dal}, therefore, why the lease
granted in his favour be not cancelled, the petitioner applied to the Industry :
Department that he be allowed to change the purpose of the lease for opening or
installing of petrol pump, estabhshment of a restaurant, Krishi {Agriculture}
Aushadhalaya {Hospltal} ‘and departmental store. It was submitted by the
petitioner that he was rea&y & wﬂhng ito continue with the purpose for which the
lease was granted to him but-because of infectior of the crop of Gram, number of
the agriculturists were not growing the Gram crop and under the circumstances
not only the. petitibner but number_of other Mills were closed. The petitioner
submitted that he ‘was ready &.wﬂhng to contmue as a lessee but for different
purposes. . . . .

It is to’ bc seen from the reply that the petmoner nowhere was saying that
the land in question was reserved for ancillary purposes but on the other hand it
would clearly appear from the averments contained in the lease-deed and the
petition that the land was alloted to the petitioner for industrial purposes. The
District. Industry Department, State Industry Department and the State Government
rejected the prayer of the petitioner for conversion of the purpose from industrial
to commercial and also cancelled. the"lease The petitioner in the petition has said
that a fair understandmg of Rule 16 would make it clear that 20% of land out of
the total allotable area in a particular industrial afea can be alloted for ancillary
.purposes

11.-" 'When Mr. Manoj Sharma Advocate was arguing the matter, he referred to
Clause 16 and submitted that in the present matter, the land in question though
was alloted for industrial purpose but the petitioner was entitled to make an
appllcatlon for conversion of the use. When Mr. Manoj Sharma Advocate was
arguing the mattér, he had submitted that the petitioner's land which is around
34000 square feet would not be more than 20% of the totzl allotabie 2 area, therefore, -
the petitioner was Jusnﬁed in making the apphcauon for conversion.

12. Shti Vivek Agrawal learned Government Advoca.,e for _the State, on the
other hand, subnutt..d that a fair reading of Rule 16 and the above réferred Clanse
of the lease deed. would make clear that the lease is to be alloted for a particular
purpose and as in the presert case it was for industrial purpose, the allotee was
not entitled to make an application for conversion. His submission is that in a

L]
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given industrial area, the land is required to be reserved for industrial purpose,
ancillary purpose and other purposes. His further submission is that if the land is
earmarked for the industrial purpose then the land cannot be alloted for any other
purpose. In the alternative, it is submitted by him that if the petitioner was unable

to run his industry then he was obliged to surrender the possession and make
another application to the Industry Department for allotment of the land for:any- )

other ancillary purpose.

13. We have heard Mr.Manoj Sharma, Advocate for the petitioner to the extent”
. he argued and Shri Vivek Agrawal, learned Government Advocaté for the State

to full.

14. It will have to be noted again that despite repeated requests. by the Court,
- Mr.Manoj Sharma’Advocate for the petitioner refused to open the arguments. Be
that as it may. It is for Mr.Manoj Sharma Advocate to-atgue for his client or not

to.argue for his client. In a case like ‘present where counsél after arguing the o

matter half refuses to argue further the Coutt shall not be at the mercy of the
Counsel nor the Court would be requiredto-adjourn the matter. If such attitude on
part of the Counsel. requires the Court to adjourn the matter then if would give a
handle in the hands of the Counsel to throw the file, tie the tags & refuse to argue
and the Court would be obligéd to adjourn the matter so that the Caunsel-or the
party may find some convenient Bench.

15. In the present matter, undisputedly and it would also appear from the lease
deed {Annexure P/4} that the land was alloted to the petitioner for- construction

and establishing thereon a factory for nianufacture of Pulses {Dal} and the purposes - -

ancillary thereto. Undisputedly, the jand-was-alloted for manufacture of Pulses
{Dal} and for the purposes ancillary-thereto. A purpose which is ancillary to the

main purpose cannot be wider than the original ; purpose. If the original purpose -

was for establishment of an industry,. for manufacture of Pulses {Dal} then all
ancillary purposes should have been related to the manufacture of Pulses {Dal}.
The petitioner in some part of the industry could-open a refreshment center, some
hospital but however establishment of .a petrol pump and settlement of a
departmental store - would not be an ancnlIary purpose for the industry
manufactunng Pulses .{Dal}. - -

16. It is also to be seen from Condition No._ 1 of Annexure P/4 that in

consideration of the premium of ground rent, the lease was executed in favour of

the petitioner for the purpose of manufactunng Pulses {Dal} for a period of 99
years.

17. It would also appear that in Condition No. 7, the petitioner had agreed that
he shall utilize the complete land leased out to him for implementation of the
project or for its expansion within a period of three years in case of SSI and five
years in case of Medium & Large Scale Industry.

.
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18. Condition No. 10 would also show that the lessee is obliged to use the said
premises, land & building, -structures and works, erected or constructed thereon
only for the purpose of the said business of manufacturing Pulses and other allied
products as mentioned in the project report. However, Condition No. 10 does not
permit the petltloner to change the purpose for which the land was leased out to
him.

19. From Condltlon No. 18, it would appear that the lessee is reqmred to
continuously run the factory for which the Ia.nds/prermses were alloted to him.
Undisputedly, the petmoner failed in running the Industry/Factory. Condition No.
18 further says that closure of the factory for a continuons period exceeding six
months without proper reason to the satisfaction of the, allottmg authority shall be

considered as a'breach of Condition No.18. For application of Condition No.18,

the lessee is obliged-to satisfy the judicial conscience of the allotting authority that
for’a genuine reasén he ‘was unable to run the Industry for a penod beyond six
months. .

20. In the present matter, the only reason ass;gned by the petitioner was that
because of the infection in the standing crops, number of cultivators stopped
growing Gram crop and, therefore, the petmoner was unable to get the raw
material and produce the Pulses {Dal}.

21. We are at a loss-to understand that if the Gram crop was not available, why
the petitioner could not use other raw material for manufacture of Pulses {Dal}.
The lease deed nowhere said that the petitioner is obliged to manufacture or
produce Gram Pulses {Dal}; it simply says that the petitioner would produce the
Pulses. -

22. . Except a bald statement in reply to the show cause, the petitioner did” not
file any document especially a report from Patwari, Révenue Inspector, Tahsildar,
Sub Divisional Officer or Collector that in the particular area because of the bad
weather or because of the insects' infection, the crops were damaged and the -
particular agriculturists have stopped growing a particular cTop. Simply because
the petitioner says that some agncultunsts have stopped growing a particular crop,

_such statement would not be ac,cepted to be a gospel truth. When a petitioner

comes to a Court or goes to an authority seeking exemption for one or the other
reason then he is required & obliged to satisfy the Court & Authority that the
reason projected by him is not an eyewash but a genuine reason. In the present

. case, the reason so projected in reply to the show cause is nelther genume nor a

bonafide one. The reason is also not supported by any material.

23 From a perusal of order dated 30.6.2006 {Annexure P/1} ¢ommunicated to
the petitioner on 11.8.2006, it would clearly appear that the Appellate Authority
has considered every argument. The Appellate Authority has taken into
consideration that the land in dispute is marked as industrial Iand. The land has
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been received by the Industry Department from the Revenue Department for
industrial purpose and, therefore, the land could not be used for any other purpose.

24. A person who enters into the property for a particular purpose cannot be
allowed to change the purpose. Similarly, in the lease deed executed between the
parties, there are no Conditions/Covenants that the lessee would be entitled to ask
for change of the purpose and lessor would be obliged to change the purpose on

.the say of such lessee. In our opinion, the authonnes were absolutely justified in
holding that the petltloner has failed to make out a case for non-cancellation or
for change of the purpose. voie -

25. After giving our thoughtful con51derat10n to the totahty of the facts, we are - -

of the considered opinion that the petitioner has-failed. in making out a case for
any interference. Ordinarily, we would have imposed cost in a matter like present
but we feel that the petitioner should not be saddled with the cost because he
appears to have taken wrong stand before the subordinate Tribunals on the basis
of the wrong legal advise.

The petition is dismissed.
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CONTEMPT PETETION . S

Before Mr. Justice Dxpak Misra. & Mr: Justice R.C. Mishra
4 December 2009*

" VIVEK VALENKAR S ... Petitioner
Vs. : - o
ARVIND JOSHI & ors. Lo .. Respondents

Constitution, Article 215, Contempt of Courts Act, 1971 Section
12 - Powers of the Court - Held - The jurisdiction in contempt is not to be
invoked unless there is real prejudice which can be regarded as a substantial
interference with the due course of justice and that the purpose of the Court's |
action is a practical purpose and it is reasonably clear on the authorities
that the Court will not exercise its jurisdiction upon a mere question of
propriety - Even if it is assumed that the respective actions attributed fo the
respondents suffer from any inadvertence or impropriety, it would not be
possible 1o hold anyone of them guilty of contempt of the Court. ~ (Para 8)
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*C.P. No.1564/2007 (Jabalpur)

Petition dismissed.. = .
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Cases referred :
ATR 1931 Cal 257.

Kishore Shrivastava with S.R. Tamrakar, for the Petitioner. -~

S.D. Tiwari, for the respondent Nos.1 & 2.

Ajay Ojha, for the'respondent No.3.

ORDER " -

The- Order of the Court was delivered by
-R. C. MISHRA{ 3 :“This is the successive petition, under Article 215 of the
-~ Constitution of India read with Section; 12 of the Contempt of Courts Act, 1971,
committing the respondents for coniempt of Court due to non-compliance with
the relevant directions containedina ccimmon order-dated 02/02/2006 (heremafter
referred toas the 'main order') passed by a Division Bench of this Court comprising
one of us (Dipak Misra, J) to decide various interlinked Writ Petitions including
the one filed by the State of Madhya Pradesh and numbered as W.P. No.7176/
02. The previous one, registered as Contempt Petition No.2078/2006, was. dismissed
vide order-dated 15/5/2007 in the light of the finding that whatever was required
to be done at the instance of respondent nos.] and 2 had alfeady been done.

- 2. The relevant directions contained in sub-para(v) and (vi) of paragraph 8 of

_ the main order may be reproduced as under -

] ,'(v) As thq duectlon given by the Tribunal to draw a different’
kind- of mefit list has been quashed by us, the select list prepared .
by the PSC on'10.7.1984 would prevail andseniority list of these’ -

_candidates shall be drawn accordmgly treating them as valid
appointees™

(vi) Any candidate selected by the PSC by virtue -of the select

list prepared on 10.7;84 cannot be deprived.of the benefit because
" there was a further order regularizing his services as the matter

was. subject to final order passed in the controversy in question.

- Adthittedly, the SLP preferred by Dashrath Singh against the main order and
the order-dated 04.08.2006 passed in MCC No.883/2006 (supra) has been dismissed
by the Supreme Coutt vide order-dated 27.11. 2006 passed in SLP (Civil) No.8869/
2006

4.~ The grievance of the petitioner, in substance, is that even though he has
been declared as one of the valid appointees selected by the Public Service
Commission yet, in the seniority list published by the respondent no.3 on the website,
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he has been shown as-an ad hoc appointee despite the fact that he is a regular
appointee, whose name was reflected at Serial No.331 in the select list prepared
by the Commission on 10/07/1984. According to him, the respondent nos.3 and 4
have not been able to finalize the semonty list of the employees allocated to the
State of Chhattisgarh.

5. In reply, the respondent no.3 has submitted that in pursuance of the main
order, a seniority list of Assistant Engineers (Civil) working as on 31.10.2000 in
the Chhattisgarh Water Resources Department has been published on23.01.2008.
He has further pointed out that at Serial No.286 in the list, the petitioner has been
. shown as an ad hoc employee in accordance with. the corresponding entry of
. Seniority list of Assistant Engineers (Civil) as. on 31 10. 2000 issued by State of
-M P on 08/05/2007.

6. The respondent nos.1 and 2, while assertmg tha‘t the main order has not been
violated in any manner whatsoever have adopted thé-reply filed on their behalf in
connected' Contempt Petition No. 1278/2007 moved by Pramed Kumar Barun.

7. Not being satisfied with the éxplanations furnished by the respondents,
the petitioner has submitted a rejoinder wherein he has emphasized that by virtue
of the direction contained in sub-para (v1) [above], ke is entitled to get his services
regularized and also to the consequentlal benefits.

8. As observed by Rankin C. 1., in Anantalal Singh v. Alfred Henry Watson '

AIR 1931 Cal 257, the Jnnsdlcnon in contempt is not to be invoked unless there'is” + -

real prejudice which.can be regarded as a substantial interference with the due”
course of justice andj;hatﬁte purpose of the Court’s action is a practical purpose
and it is reasonably’ ‘clear on'the authorities that, the Cdug will.not exercise its
jurisdiction upon a mere question of propriety. Accordingly; even if it'is assumed
that the respective actions attributed to the respondénts suffer from any
inadvertence-or impropriety, it would not be possible to hold anyone of them guilty
of contempt of the Court.

9.  Inthis view of the matter, the petition stands dlsmlssed with the observation
that the petitioner shall be at liberty to challenge the legality and propriety of the.

action of respondent nos.l and 2 of treating him as an ad hoc appointee by filing-a

'Writ Petition before this Court. There shall be no order as.to costs. ;
Petition dismissed.
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APPELLATE CIVIL

Before Mr. Justice Rajendra Menon
14 December, 2009*

'“JOGE RAM DAS KAHAR T " ... Appellant

Vs. . - . i
CHHOTELAL SHARMA & ors. "~ ... Respondents

Transfer of Property Act (4 of 1882), Section 54 - Sale - Sale how
made - Held - Sale of propeity less than Rs. 100 can be made without there
being a regrstered mstrument and the sale can be proved by delivery of
possession.. . < - . (Para 16)
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Cases referred :

AIR 1997 MP 238, AIR 1921 PC 8, AIR2004A11345 1994 JLJ 657, 1997
RNIS]

M.L. Jaiswal with Manoj Kushwaha, for the appellant.
J.L. Mishra, for the respondents. -

JUDGMENT "

RAJENDRA MENON, J. :—This is defendants’ second appeal under Section
100 of the Code of Civil Procedure, assailing the judgment and decree granted by
the first appellate court, reversing the.judgment and decree passed by the trial -
court dismissing the suit filed by respondent no.1 Chhotelal Sharma. The appeal
was admitted for consideréltion of the following substantial question of law:

“ Whether the lower appellate court failed to see that sale deed

for sale of the p:op erty worth less than Rs.100/- was not requlred

to be registered and sale can be proved by delivery of possession,

if the consideration is paid ?”
2. Plaintiff respondent no.1 Chhotelal had filed civil suit for declaration of
title and injunction in the year 1975 in the court of Civil Judge Class-II, Rewa,
which was re-iumbered in the year 1980 as Civil Suit No.58-A/80. Holding plaintiff
Chhotelal Sharma to have failed to prove his claim, suit was dismissed on
13-01-1993. Aggrieved thereof first appeal was filed before the First Additional
District Judge, Rewa, which was registered as Civil Appeal No.19-A/1983 and
the suit having been decreed by the first appellate court, this appeal under
Section 100 of the Code of Civil Procedure is filed by the appellants herein, who
are legal heirs of original defendant no.5 Ramdas Kahar.

*S.A. No.353/1995 (Jabalpur)
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3. Facts in nutshell, relevant for consideration of this appeal, are that the
disputed property pertaining to the present suit consists.of a Plot, house measuring
100 ft. x 50 ft. known as Plot No.113/05 situated in Khutehi, it was jointly held by
defendant nos. 1 to 4 i.e. Ramchandra, Mangal, Bhagwandeen. and Ramavtar.
By sale deed Ex.P-1 dated 30-01-1967, it is the case of the plaintiff that
Ramchandra and Mangal sold the property to him on payment of a ‘consideration
of Rs.1250, the sale deed is registered and filed as Ex.-1.

4. ' As there was certain error in the sale deed, a correction deed was
- Tecorded vide Ex.P-2 on 07-12-1970, which is also a registered document. It is

. the case of Chhotelal Sharma that after acquiring title to the property i.e. 5000
sq.ft. = 0.12 decimal Chhotelal the plaintiff, filed an application for mutation
before the competent authority. On this being done, defendant no.5 Ramdas
Kahar raised an objection and claimed his right to the entire property on the
ground that vide un-registered sale deed dated 25-08-1956 Ex.D-1, he had
purchased 0.42 decimal of land on payment of consideration of Rs.84/- from
defendants Bhagwandeer, Ramavtar and one Ramfal. On the objection raised, it .
is stated that vide order dated 14-06-1973 filed by both the parties as Ex.P-3 and
Ex.D-4 respectively, the competent authority rejected the application for mutation
inthe revenue record filed by Chhote Lal Sharma finding boundary and markmg
of the property purchased by him to be incorrect.

5. After rejection of the application for entry in the revenue record,
Chhotelal Sharma the filed the suit in question for declaration of title and possession
on the basis of sale deed Ex.P-1 dated 30-01-1967.

6. The defendant nos. 1 to 4 namely Ramchandra, Mangal, Bhagwandeen
and Ramavtar, the original owners of the property accepted-each and every
averments made i in the-plaint but it was only defendant no. 5 Ramdas, who refuted
the contention 'and’ clainted that originally he was owner of 0.24 decimal of land

in Khasra N¢.1¥3/05 and the remaining 0.42 decimal was purchased by him . ° N

from Bhagwandeen, Ramavtar and Ramfal vide unregistered salé deed Ex.
D-1 dated 25-08-1956 on payment of consideration of Rs.84/-.

7. Before the trial court various issues were framed, documents were filed and
witnesses examined. As far as plaintiff Chhotelal Sharma is concerned, he filed 3
documents namely Ex.P-1, registered sale deed dated 30-01-1967; Ex.P-2
corrected deed dated 07-12-1970; and Ex. P-3 the order dated 14-06-1973 passed
by the competent authority rejecting the prayer of Chhotelal Sharma, plaintiff
for mutation of his name in the revenue record. As far as defendant no.5 is
* concerned, he filed 4 documents i.e. Ex.D-1 the unregistered sale deed dated
25-08-1956; Ex.D-2 was the khasra entry for the year 1961-1962; Ex.D-3 was
Khasra entry for the year 1968-69; Ex.D-5, the khasra entry for the year 1969-
1970 and Ex.D-4 the same order dated 14-06-1973 filed by the plaintiff as Ex.
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P-3. The parties examined 7 witnesses in all. 3 witnesses were examined by the
plaintiff they were PW-1 Chhotelal Sharma, plaintiff himself, PW-2 Ramchandra
i.e. defendant no.1 and PW-3 Ramlal. Defendant Ramdas has examined ad
DW-1 and other 3 witnesses namely Ram Bhan Singh DW-2, Teerath Prasad
DW.-3 and Raghunath Prasad as DW-4. On the basis of evidence and material
that have come on record, the learned trial court found that the plaintiff has filed
to prove his ¢ase and, therefore, dismissed the suit by judgment and decree dated
'13-01-1993. However, on first appeal being filed the suit having been decreed
vide judgmentand decree dated 14-02-1995. Legal heirs of defendant no.5 Ramdas
Kahar has filed this appeal assailing the judgment and decree passed by the first
appellate court.

8.  Asindicated hereinabove only one substantial qt_zestién of law is framed for
consideration. Shri M.L.Jaiswal, learned Senior Counsel alongwith Shri Manoj
Kushwaha for the appellants emphasized that as Ramdas Kahar had purchased
‘the property in question i.e. 0.42 decimal area by un registered document Ex.D-1
dated 25-08-1956 and as possession of Ramdas on the entire property i.e. 0.66
decimal is established from khasra entries Ex. D-2, Ex.D-3 and Ex.D-5, learned
first appellate court committed error in holding that on the basis of unreg15tered
documents purchase of property by the defendant no.5 is not established, it was
emphasized by them that in the .light of the law laid down by this court in case of
Smt. Chanda Bai and another Vs. Anwarkhan and others, AIR 1997 MP 238,
when the value of the property purchased is less than Rs.100/- registration of the
sale deed is not required and as-possession is proved from the khasra entries in
decreeing the suit the court below is said have committed grave error. Taking me
through the finding recorded by the trial court and the first appellate court and
the requirement of Section 54 of the Transfer of Property Act, 1882, learmed
counsel for the appellant emphasized that the first appellate court committed error
in dismissing the suit merely on the ground that that sale deed Ex.D-1 is not
registered, accordingly contending that the suit has been decreed on improper
consideration comtrary. to the pnnclples of law, learned counsel prays for
interference into thie matter. :

9. Shri J.L. Mishra, leamed -counsel for plaintiff Chhotelal Sharma/ defendant
no.1 herein refuted the aforesaid contentions and argued that total area of land
bearing Khasra No. 113/5 is 0.66 decimal. The document. Ex. P-3 and D-4 are
the order passed by the competent authority on 14.06.1973 dismissing the
application of plaintiff Chhotelal Sharma indicates that out of the total area 0.66
decimal, Bhagwandeen and Mangal hold 1/3rd share each . Ravavtar and
Ramchandra hold in all 1/6 share and therefore, out of total area i.e. 0.66 decimal
defendant nos. 1 to 4 together hold 0.42 decimal. Ramdas defendant no.5 s
shown to be holding only 0.24 decimal in the order Ex.P-3/D-4. Out of the total
area 0.42 decimal held by defendant nos. 1 to 4, if defendant nos. 1 and 2 i.e.
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Ramchandra and Mangal have sold 5000 sq ft. = 0.12 decimal to Chhotelal
Sharma, then it is impossible for defendant nos. 3 and 4 to sell the entire area of
0.42 decimal by a unregistered sale deed when as per of the first appellate
court the total area held by the defendant nos. 1and 2 as per their shares come
to 0.18 decimal. Contending that defendant no. 5 Ramdas has failed to establish

, - the claim based on an unregistered sale deed Ex.D-1 dated 25-08-1956, he is . "~ °
-only entitled to the property held by him 0.24 decimal as is apparent from the

_order Ex.P-3/ Ex.D-4 Shri J.L.Mishra, prays for dismissal of this appeal on the
ground that the delivery of possession to the extent of 0.66 decimal is not proved
by defendant no.5 Ramdas.

10. ° I have heard the learned counsel for the parties and perused-the record
Before adverting to consider the rival contentions on merit, it would be
appropriate to take note of the provisions of Section 54 of the Transfer of Property
-Act, 1882. Section 54 defines ‘sale’ and prescribes how a sale is made. Section
54 reads as under :

“ 54, “Sale” defined- “ Sale” is a transfer of ownership in
exchange for a price paid.or promised or part-pald and part-
promised. -

Sale how made.- Such transfer in the case-of tanglble immovable
property of the value of dne. Hundred Iupees. and’ upwards or in
the case of a reversion or other intangible thmg, can be made
only by a registered instrument.- f

In the case of tanglble mmovable property of a value less
than one hundred rupees, such transfer may be made either by a
registered instrument or by delivery of the -propesty.

Delivery of tangible immovable preperty takes placc when the
seller places the buyer, or such person-as he directs, in possession
of the-property.”

Even though transfer of immovable property of the value below Rs.100/-
by the unregistered sale deed is recognized by section 54, the same warrants
delivery of possession by the seller to the buyer. The provisions of section 54 has
been subject matter of interpretation before the Privy council in the case of
Mathura Prasad and others Vs. Narayan Choudhary and others, AIR 1921
Privy Council 8, and in the aforesaid judgment it has been held by the Privy
- Council that according to Section 54 of the Transfer of Property Act, for sale
of land value of which is less than Rs.100/- there has to be acted delivery of
the property by the seller to the buyer. This principle is further affirmed by the
Allahabad High Court in the case of Ram Chandra and others Vs. Hari
Kirtan and another, AIR 2004 Allahabad 345, wherein it is laid down that
under section 54 of the Transfer of Property Act two things are required to
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constitute a sale, namely, a contract to transfer the ownership of the land sold in
exchange for a price and the transfer of ownership followed by delivery of the
property. The existence of an unregistered document is not a bar under section 91
of the Evidence Act, provided sale is followed by actual delivery. It is therefore,
clear that the requirement of law is that in case of sale by unregistered document
actual delivery of property is.a requirement of law and in case actual delivery of
property is not established the sale is also not proved. -

11. If facts of the case in hands are analyzed in the backdrop -of the
aforesaid principles, it would be seen that Ramdas was already in possession of
0.24 decimal of land in Khasra No.113/5 it was his case that vide unregistered
sale deed Ex.D-1 dated 25-08-1956, he had purchased the remaining 0.42 decimal
of land from defendants Bhagwandeen Ramavtar and Ramfal on payment of a
consideration of Rs.84/-. The unregistered document Ex.D-1 indicates that
Ramdas had purchased the property from Bhagwandeen , Ramavtar and Ramfal.
There is no dispute with regard to fact that the entire 0.42 decimal of lands
belong to 4 defendants namely Ramchandra. Mangal, Bhagwandeen and Ramavtar
and it is further admitted that Ramchandra and Mangal-have not effected any
sale. The order dated 14-06-1973 Ex.P-3/ Ex.D-4 passed by the competent
authority, while rejecting the application of plaintiff Chhotelal Sharma indicates
that out of this area 0:42 decimal of lands, Ramchandra and Mangal had 0.18
decimal of land'to their ¢redit i.c. they had 1/3 share each in the property and
out of this 0.18 decimal they have sold 0.12 decimal by registered sale deed to
Chhotelal on 30-01-1967:.The other defendants Bhagwandeen had 1/6th share ,
Ramdas had 1/6th share'and Ramavtar had 1/9th share . Accordingly, it would
be clear that the property was held jointly by 5 persons namely Ramchabndra,
Mangal, Bhagwandeen, Ramavtar and Ramfal and it is only 3 persons
Bhagwandeen , Ramavtar and Ramdas who have executed the unregistered
document Ex. D-1. That being so the first appellate court after considering the
requirement of section 54 of the Transfer of Property Act had held that
Bhagwandeen , Ramavtar and Ramfal could no sell the property to the extent of
share - held by Ramchandra and Mangal and therefore it was incumbent for
defendant no.5 Ramdas to show actual handing over of possession by the 5
owners. This is niot proved by leading cogent evidence and therefore, disbelieving
execution of the unregistered document Ex.D-1 and finding plaintiff to have
purchased 5000 sq. fi. of land by registered sale deed Ex.P-1 dated 30-01-1967,
the suit is decreed.

12. If the law requires establishment of sale by virtue of an unregistered
sale deed to be followed by delivering of possession, it was incumbent upon the
appellants to show before that all the 5 owners i.e. Ramchandra, Mangal,
Bhagwandeen, Ramavtar and Ramfal had delivered the actual possession after
un registered document Ex.D-1 was. -registered ,plaintiff has tried to prove this
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actual possession by placing reliance on the khasra entries Ex. D-2, Ex.D-3 and
Ex.D-5. Apart from the khasra entries, no other evidence is adduced by the plaintiff
to show actual possession being handed over after unregistered sale deed was
executed on 25-08-1956. By placing reliancé on the judgment of this court in the
case of Smt. Chanda Bai (supra) learned counsel for the appellant wanted this
court to record a conclusion that as the possession of defendant no.5 Ramdas on
the entire property i.e. 0.66 decimal is established from the khasra and therefore
the entries requirement of section 54 is fulfilled. However, the question is as-to
whether this contention can be accepted .

13. Khasra. entries Ex. D-2 Ex.D-3 and Ex.D-5 are the entries for the year.

1961-1962,.1968-69 and 1969-70. Aﬁer these documents were prepared priorto .

1970 the matter went to the competent authonty and on the application filed by
the plaintiff Chhotelal, which ultimately resulted in passing of the order dated
14-06-1973 Ex.P-3/D-4. When the competent authority evaluated the case on
14-06-1973 the finding recorded is that Ramdas is only in possession of area
measuring 0.24 decimal. The remaining area, i.e. 0.42 decimal is held by
Ramchandra, Mangal, Bhagwandeen Ramavtar and Ramfal in the ratio as
indicated in the order. If that be so then thé veracity of the khasra entries Ex.
D-2, D-3 and D-5 becomes doubtful. As there are contradiction in the facts

mentioned in khasra entries and the order dated 14-06-1973 passed by the =

revenue authorities. That apart Ex.D-2, Ex.D-3 and Ex.D-5 are khasra entries
they ‘ate maintained in accordance to the provisions of the M.P. Land Revenue
€ode and the question is as to whether presumption’ can be drawn with regard
to correctness of thie entries in the revenue record, and further question is as to
how entry made in the revenue record are to be established/proved. A Bench of -

this court in the case of Sitaram V. Ramcharan and others, 1994 JLJ 657 .has -

held that the entries made in the revenue record are only presumptive in natire:
their correctness can be presumed undér Jaw; only if it'is established from-the...
record that the revenue records have been prepared according to procedure laid
down in the M.P. Land Revenue Code for the said purpose. It has been held in
the aforesaid judgment that the inference with regard to correctness of revenue
record can be raised under section 79 of the Evidence Act when the document is

proved to have been prepared in the manner as prescribed by law. In the present’ ~
case the' revenue records and Khasra entries are required to be prepared in-:

accordance to the prescribed procedure contained in the M.P. Land Revenue
Code. Defendant no.5 Ramdas has not led any evidence to prove that the revenue -
record i.e. khasra entries Ex.D-2, Ex.D-3 and Ex.D-5 are prepared as per .

procedure prescribed under law. The documents are only marked as exhibits on _
the basis of the statement of defendant witness no.1 i.e. Ramdas himself and no

revenue officer or authority is examined to show that the records ]:EX.D-Z,'EX.
: D-3 and Ex.D-5 are prepared in accordance to the prescribed procedure.

®l

aln
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14. Inthat view of the matter, in the light of the law laid down by this court in
the case of Sitaram (supra)- it cannot be assumed that the revenue entry made
with regard to possession i.e. Ex.D-2, Ex.D-3 and Ex.D-5 are enough to draw a
presumption that possession of the defendant Ramdas is established.

? 15. Inthe case of State of M.P. ¥s. Khilan Singh, 1997, Revenue Nirnay 94
and again in the case of Daulatram Vs. Gopi and others, 1997 Revenue Nirmay
151, this principle is reiterated and it is held that entries made in revenue records
cannot give presumption even of illegal possession . It has been held in the case
of Daulatram (supra) that certain entries made in the record for certain period
cannot lead to a presumption of possession by the person concerned for a long
period of time. In the present case as already indicated hereinabove preparation
of the revenue record Ex.,D-2, Ex.D-3 and Ex.D-5 in accordance to the prescribed
procedure is not proved and in comparisor to these documents another document
relied upon by both the parties Ex.P-3/D-4 gives a totally different picture. In
that view of the matter it is a case where actual possession of the appellants is not
proved and therefore, the appellate court, it can be held has not committed any
error in holding that the defendant no.5 claimed based by unregistered document
Ex.,D-1 is not established. Even after it is assumed that the registration of the
sale deed Ex.,D-1 is not required, but taking over of actual possession after
execution of the unregistered sale deed was required to be proved by the

defendants Ramdas and Ramdas having failed to prove that he had taken actual . '

possession from Ramchandra, Mangal, Bhagwandeen, Ramavtar and Ramfal
after execution of the unregistered document on 25-08-1956, the appellate court
has not committed any error in decreeing the suit. Once purchase of the property
disputed i.e. 0.12 decimal 100 x 50 ft. - 5000 sq.ft, by the plaintiff is established
on the basis of ‘tegistered sale deed Ex. P-1 dated 30-1-1967.

16.  The evidence adduced by the defendant and the 4 witnesses examined by
him have only testified with regardto a house available in the area belonging to
Ramdas. None of the witnesses have stated that after the unregistered document
Ex.D-1 was executed on 25-08-1956 the actual possession immediately thereof
or after some time was granted by Ramchandra, Mangal, Bhagwandeen, Ramavtar
‘and Ramfal. The appellant having failed to establish this fact which is a
requirement of law i.e section 54 of the Transfer of Property Act, I am of the
considered view that the learned court belew has not committed any error in
decreeing the suit. Accordingly the only question framed is answered by holding
that the lower appellate court has not committed any error in decreeing the suit
as delivery of possession is not proved and thercfore, even if the sale deed of a
property less then Rs.100/- can be effected by unregistered document. In the
“absence of actual delivery of possession being not proved, which is requirement
of law as indicated hereinabove in decreeing the suit, the first appellate court has
not committed any error.

i
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17. Accordingly, finding no merit in the appeal filed the same is dismissed. The
Judgmcnt and decree passed by the first appellate court is affirmed. The appeal
is dismissed with costs on parties.

Appeal dismissed.
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APPELLATE CIVIL
Before Mr. Justice PK. Jaiswal
7 January, 2010*

'Vs

BALWANT RAI AGRAWAL ... Appellant
BHARAT PETROLEUM CORPORATION ... Respondent -

A. Transfer of Property Act (4 of 1882), Section 106 - Requirement
of notice - When the period of lease is fixed by a contract and it comes to an
end then the tenant is not entitled to a notice u/s 106 of the Act - - After expiry
of the period of termination of lease the possession of the lessee was that of
a tenant-at-sufferance as being one who came in by right and held over
without right - Such a person can be evicted without notice. (Para 15)

%, WORY I=RoT Sfufem (1882 BT 4), ©RT 106 — WEAT UH .

ITIERAT — W4 G2 S FIATaeT |fAeT gRT g &) 74 87 o a8 99 & ol - -

® 9 fHRRAER ftfrm o aRT 106 & v AT OF o7 sPER TE R - 0@ B
AN B BIAAR B AR D 916 TZIR BT Fool 4P G W (SR 3w
m%ﬁmmwaﬂ?ﬁmma%wgm? T i A7 g
@ 9@ AT A1 wear 2

B.  Transfer of Property Act (4 of 1882), Section 107, Registration
Act, 1908, Section 17 - Lease for 10 years - Lease cannot be renewed
automatically - Renewal for a period of 10 years will become admissible
only when the renewal is made by a registered lease deed-as laid down u/s 17
of the Registration Act r/w S. 107 of T.P. Act. (Para 18)

€. ikt gwver afufiaw (1882 &7 4), =IRT 107, RAERTHIOT
sferfreaE, 1908, eRT 17 — gl 10 9 & foY — gy W@ Af)eq T 7 wFbAT —
10 99 @ wramaer & fou TR dad T@ U ST W9 TSI 9RT 17
Wmaﬁﬁmwﬁammmﬁrma@rﬁw%whﬁ@ww
faerer g1 fooam 4 =t

C. Transfer of Property Act (4 of 1882), Section 111(a) -
Determination of lease - Original period of lease extended for 10 years,
thereafter, lease not renewed in terms of agreement - Suit for ejectment -
Alfernate plea of continuation of lease in plaint by lessor - Held - Contract

*5.A. No.2215/2005 (Jabalpur)
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of lease came to an end and lease was determined by efflux of time limited thereby
- An admission made as alternate plea regarding renewal of lease cannot overrule
statutory provision and lease period can not be said to be renewed - Lessor has
right to eject lessee - Appeal allowed. ..(Paras 15, 16, 18 & 19)

T wERT yEReT Aftifrgg (1882 BT 4), EIRT 111(W) - TR @T
e — 92 3 qo Fremafer-1o o @ fy sorl T, SWe 9 R B frduey
P ATHR T BT TATBROT 721 T e — dewe B R A1% — vgrwal g e
# ugT IR <E T dfue afiraes — afifeiRe — 92 @) w\fieT v 8 T el
D GRT AT G B A T T T2 BT IR 2 T - 0 D TR B we §
fod R Gofas aftmeT & wu 4 B ™ Hoht FIE STET B T B e
3R 92 B STty TG g 78 DY o Yord! — UgTHAl B TSR @Y Sg@d T
& IRBR § — FfT FoR 1 o
Cases referred : R

AlR 1964 SC 461.

Atul Anand Awasthy, for the appellant.
VR. Rao with Kapil Jain, for the respondent. K

JUDGMENT

P.K. JaswaL, J. :~This second appeal has been filed by the plaintiff against
the judgment and decree dated 22.6.2005 passed by. the II Additional District
Judge, Sagar, reversing the judgment and decree of the Trial Court and dismissing
the suit for ejectment filed by the appellant; '

2. On1.10.1981 appellanthad filed the civil suit for ejectment of the respondent
from the suit plot marked as 'A', 'BY, 'C' and-'D" in the plairit fap on the allegation
that the respondent was his tenant. The agreed rent was Rs.1800/-_per annum
and the tenancy started from 15th August of each year and ended on the 14th
August of the next year. It was stated that the suit plot having an area of 22,500 -
sq ! is situated at Makronia (Buzurg), Tehsil on Sagar-Kanpur road and on this
plot there exists a petrol pump belonging to the appellant. It was also stated that
the petrol pump was let out initially to "Burmah Shell Qil Storage and Distributing
Company of India Limited" on 15.8.1961 vide lease deed dated 14.8.1961 (Annexure
Ex.P/1). The letting out was for the period of 10 years, and thereafter, the lease
continued as it was renewed every 10 years. The réspondent took-over after
nationalization in the year 1976 and stepped into the shoes of "Burmah Shell Oil
Storage and Distributing Company of India Limited" as a lessee on same terms. It
was claimed that the tenancy was terminated by notice dated 22.12.1980 w.c.f.
14.8.1981 and, therefore, after termination of the tenancy, the appellant was
entitled to take possession, Further pleadings regarding termination of tenancy
was that there was no renewal of tenancy since 14.8.1981 and, therefore, the
tenancy expired by efflux of time. It was also claimed that after termination of
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the tenancy, the appellant was entitled to claim mesne profit of Rs.450/- at the
time of filing of the suit and it was claimed that Rs.450/- per month be paid to the
appellant during the pendency of the suit. It was alleged that the appellant required
the suit plot bona fide for starting his business and he also'wanted to construct for
the purpose of his business certain building. It was also stated that the suit land
was out of Municipal Corporation limit of Sagar. By saying this it appears that
the appellant implied that the M.P. Accommodation Control Act, 1961 did not
apply. In the plaint, it has been shown that the suit land was in the name of plaintiff
in the village Makronia (Buzurg).

3. Thatin the lease.deed (Ex.P/1), the lessee agreed With the lessor in clause
(2)(b) as follows :- ' .

"2. THE L]:ESSEE ‘HEREBY COVENANTS WITH THE
LESSOR AS FOLLOWS :-

(a) XXXX XXXXX XXXXX

(b) At the expiration of the said term or extended term or sooner

determination thereof as the case may be to surrender and deliver

up to the Lessor the demised premises after levelling the ground if
- ahd so_ far as may be required by the Lessor to do."

and further, it was expressly agreed in clause A(b) of the
lease deed. as under: :

"4, IT 1S HEREBY EXPRESSLY AGREED AS FOLLOWS :-
(a) XXXXXX XXXXXX  XXXXXX :

(b) If the Lessee shall be desirous of taking a renewal leasc of
the demised premises upon the expiration of the term hereby
granted, then the Lessor shall on receipt of a-notice in writing to
that effect, at least two months prior to the expiration of the lease,
grant to the Lessce a fresh lease of the demised premises for a
further period/s not extending TEN (10) years each at the same
rent and upaon the same terms and conditions in all respects as are
reserved -and-contained herein. Provided however that should the.
Lessee exercise the aforesaid option of renewal for a period lesser
than full reriewal period then in that case the Lessee shall be
entitled to a further option equal to the balance of the refewal
period and the Lessee shall be entitled to continue to occupy and
use the demised premises for such further period as it may desire
notwithstanding whether a fresh lease has been executed and
registered or not by the Lessor." ’

4, As per terms and cenditions of lease deed dated 14.8.1961 (Ex.P/1) after
expiry of the original peried the lease was extended for further period of 10 years

~

5!
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up to 14.8.1981 and thereafter, the lease was not renewed and prior to it
respondent’s lease was determined vide notice dated 22.12.1980 (Ex.P/4) and the -
respondent was asked to vacate the leased out plot as per map (Ex.P/2) but the
defendent company in stead of vacating the leased out plot brought a suit on
4.7.1984 for permanent injunction against the appellant restraining him from taking
possession of suit plot on the ground that the lease deed automatically stood
renewed because of it being a permanent tenant and having raised Pucca structure
thereon. The suit of the respondent was dismissed on29.8.2003 (Civil Suit No.88-

‘ A/2000).
5. The appellant to counter the allegations made by the respondent in his suit -

for permanent injunction, filed two applications for- amendment in para 6 of the '
plaint which relates to alternative plea about continuation of "cause of-action”.
Amendment dated 8.4. 1992 and amendment dated 5.4.2002 are relevant which

C " 'read as under :- L

Amendment dated 8.4.1992 -

aﬁﬁmﬁw#mﬁmwﬁﬁwﬁmﬁwmmﬁm
B T B FRBT (1) T IH AR VSR SR
07070 6 /84 D AT H BRBT 5 7.9 I I el B
gamﬁmﬁammumwmﬁaia%mmﬁrﬁﬂaﬁ
mmmwmmﬁmmmm
5/5 /1970 T1U BHID 4 (€)) T TART- 30 AR F B PR
T @ AP T G B A A aed E aware § w3
mwmsz—a/ma%WMaﬁWwﬁa"
T Rfreed ey RAiw 2/8 /19901 $r(1)mmaﬁaﬁlmamﬁaﬁi_i"
K a}%aﬁqqaﬁ#m@mimbemaﬁq—wmwé ‘38,
(2) WFRR Rl Ao, aRa IRifes SRS Rifss anfrw
WWQWW Harer; (3) fediem Ao, ISRwE
BRI TS, anfrd BT, A6 T TaH TR, T (4)
mmm@,@mmwﬂﬁmmmmﬁm
W 7 A e a1 aTeit & aremar ard & Riwer st w1 e
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27 7T B T, WRIaT 3 14./8 / 1991 9 MO G @reh T R
- ool qTEY I WY U w14 /8 /1091 B a12 o af2 gfard @
T BT & A 7§ IMRGA Feol T ST B TIAE 9 2 /-
- it G @ ufomre @ e & w1 Tifve @9 B 29K ST | 98
. T SweT ufiard vd wwd e affa sfdieRal W oSeR w
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JHAr 3T | B § A ae ¥ AP 14 /8 /1991 B ARRIA B
T IHP w15 wferATE 9 qedl TR & THEEN AT 7 H A S
B3I TN 59 e B 918 o7 JffeR ¢, 9o 9l daied AR
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Ameriiiment dated 5.8.2002 :
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6.  The writteh statement filed by the respondent denied almost all the allegations
in the plamt The respondent contested the suit on the defence that the lease was
' of permanent character and the said lease of tenancy stood renewed up to
14.8.1991 because of notice dated 30th March, 1981 for renewal of lease, so
institution-of suit as such in absence of cause of action being "premature” deserves
to be dismissed, - -

7. Thelearned Trial Court after appreciating the orat and documentary evidence
recorded fmdings that the respondent is lessee of plaintiff in disputed plot @
Rs.1800/- pei year and the respondent has not delivered the vacant possession of
the disputed plot to the appellant, despite the détermination of lease vide notice
dated 22.12.1980 (Ex.P/4). The Trial Court also held that the cause of action
arose -on 15.8.1981 and the suit filed by the plaintiff is maintainable and not
‘preniature and could be filed legally prior to 15.8.1991 . With the above finding the
Trial Court decreed the suit and granted a decree that-the plaintiff is entitled to
get back the vacant possession of leased out demised premises from the respondent
and also directed the respondent to handover the vacant possession of the appe]lant
peacefully and also granted damages @ 1800/- per year till the date of possessmn

8.  The appellant challenged the said _]udgment and decree of the Trial Court
" by filing first.appeal before the lower appellate Court.‘The lower appellate court
on the basis of amendments made by the appellant'came to the conclusion that
period of lease stood automatically renewed up to 14.8.1991 and the suit instituted
on 1.10.1981 was premature, the lower appcllate court reversed the finding
recorded by the Trial Court and dismissed the suit as premature.

9.  The following substantial question of law Wwas formulated at the time of
admission of this second appeal by order dated 25.9:2006 :-

"Whether the lower appellate court was justified in law in reversing
the judgment and decree of the trial court on the ground that there
was no cause of action to file the suit on 14.8.1981, despite the
fact that the lease was determined vide notice Ex.P.4 7"
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10. In the written statement it was pleaded by the respondent that the suit
premise was let out to-the "Burmah Shell Oil Storage and Distributing Company
of India Limited" vide leas¢ deed.dated 14.8.1961 for a period of 10 years and
later on.in terms of. clauge 4(b) of lease deed, the lease was extended for a further
period of 10 years on 14.8.1971 and during this extended period the assessts of
"Burmah Shell Oil Storage and Distributing Company of India Limited" were taken
by the Union of India under the special law "The Burmah Shell (Acquisition of
Undertakings in India) Act, 1976 (in short."Act of 1976") and in consequernce
thereof the right, title-afid interest of Burmah Shell, in felation to its undertaking in
India, stood transferred-to, and shall vested, in Central Government. As per Section

- 5(2) of the Act of 1976 on the expiry of the terni of any lease or tenancy, such

lease or tenancy shall, if so desired by the Cential Govemment be renewed on
the same terms and conditions on- ‘which the-lease or tenancy was held by Burmah

- Shall immediately before the appomted day i i.e. 24th January, 1976. It is not in
' .ghspute that the respondent-deﬂendant did not avail and exercised the option for
“renewal and thereafter lease was determined/terminated by the appellant vide

notice dated 22.12.1980 on expiry of its second term on 15.8.1981. Y.Shrinath
(DW-1) in his statement very categorically stated that the respondent company
.after expiry of the lease period never requested for renewal of lease for'a further
period of 10 years wee.f. 15.8.1981. No document has been filed by the respondent
to prove that by registered notice dated 30.3.1981 they prayed’ for renewal of the
lease agreement nor such document is on record and;. therefore, both the Courts
below very categorically stated that lease was valid up to, 14.8. 1981. It is also not
in dispute that vide notice dated 22.12.1980 (Ex.P/4) the appellant prior 'to expiry
-of lease period determined the lease and respondent was asked to vacate the

. lease plot and deliver the vacant possession to the appellant.

11. Learned counsel for the appellant drew my attention to the averments made
in the plaint particularly the amended portion of the plaint and submits that the
said amendment was made just to counter the allegations made in a suit for
permanent injuniction filed by the respondent and the said plea was taken only as
an alternative plea and the same cannot be treated as admission made by the -
appellant that'the period of lease was valid up to 14.8.1991. It is also submitted
that once the tenancy/lease comes to an end on expiry of the fixed period under
the lease deed or by efflux of time in and thereupon status of tenant/lessee becomes
of a tenant-at-sufferance and then it was not necessary to again determine the
tenancy of lease by giving fresh notice and there was no need of i 1ssumg any
notice to the respondent if term of tenancy/lease has expired and notice is required
only when lease/tenancy is in existence. He submits that the lower appellate
court misconstrued the provisions of law and committed a legal error in reversing
the finding recorded by the Trial Court and dismissing the suit of the appellant.

12.  On the other hand, learned counsel for the respondent drew my attention to
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amendment dated 8.4.1992 and 5.8.2002 and submitted that the appellant himself
in his plaint very categorically admitted that the period of lease was renewed up
to"14.8.1991. The lower appellate court has not committed any legal error in
dismissing the suit. His submission was that the admission made by the appellant
is a best piecé of evidence on which the opposite party can rely upon and the said
admission is not required to be - proved. With the above submission, learned senior.
counsel for the respondent supported the Judgment and decree of the lower appellate
court and prayed for dismissal of the appealk.

13. Ihave heard the arguments of learned counsel for the parties and perused
the record of the case

14. The parties could not by their pleadings alter the intrinsic character of the
. lease or bring.about a change of the rights and obligations flowing therefrom. The
lease was a lease for & definite term and, therefore, expired by efflux of time by
reason of Section 111(a) of the Transfer of Property Act. It is not disputed by the
parties that thereafter the said period was never extended and prior to the expiry
of lease period, the lease of the respondent was determined by notice dated
22.12.1980. On termination of the lease the possession of the lessee was that of a
tenant-at«sufferance ‘as being one who came in by right and held over without
right. The Apex Court in a case reported as Pooran Chand v. Motilal, AIR 1964
SC 461 observed as under -

"It is,’ therefore mamfest that the lease was. for a period of one

year aiid that it is not a monthly tenancy. As the term fixed under

the deed:had expired, the appellant was not entitled to any statutory -
. notice“under Section 106 of the Transfer of Property Act, 1382.

15. " In the present case, the tenancy come.to an end vide Ex.P/1. Thereafter.
_ there was no lease deed in his favour. _ It is well settled that when the period of
lease is fixed by a contract and it comes to-an- end then the tenant is not entitled to
a notice under Section 106 of the Act after.expiry of the period of termination of
the lease, the possession of the'léssee-was that of a tenant-at-sufferance as being
one who came in by right and hetct over without right. Such a person can be
evicted without notice.

16. Leaseof urbap—nndeéble property represents a contract between the lessor
and the lessee. Ifthe contract is torbe put to an end it has to be terminated by a
notice to.quit as envisaged under Section 106 of the T.P. Act. 'But it is equally
clear as prowded by Section 111 of the T.P.Act that the lease of immovable property
determines by various modes therein prescribed. Now, if the lease of immovable
property determined in any one of the modes prescnbed under Section 111, the
contract of lease comes to an end, and the landlord can exercise his right of re-
entry. In the present case the contract comes to an end and lease was determined
under Section 111 of the T.P:Act. The Courts below has apparently being misled

"y
v
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by the amendment made by the appellant in para-6 of the plaint that because the
lease was renewed up to the period 14/8/1991, there was no cause of action to
file the suit on 14/8/1981. Infact the lease deed dated 14/8/1961 (Ex.P/1) as well
as its renéwal from 1971 to 1981 were compulsorily registrable under Section 107
of T.P.Act, whereas lease deed in question being unregistered. The presumption
about the duration of the lease under Section 106 of the T.P. “Act and’as such
defendant lease was legally valid under Sccnonlll (a), (b) and (h) of the TP Act
vide notice Ex.P/4.

17. It may be seen that the lease in question is-an unregistered leas‘e deed and
the question of recording of finding that fresh tenancy came into existing after
14/8/1981 and the period was renewed for a further term of ten years till 14/8/1991 is
not sustainable. The status of respondent was that of a tenant-at-sufferance.

18. On determination of a lease it is the duties of the lessee to deliver the
possession of the demised premises to the lessor. If the Iessee continues in
possession even after the determination of the lease, the landlord obviously has a
‘tight to eject him forthwith. It is also to be seen that a notice for determination of
lease was served to the respondent by registered post and théreafter. the suit was
filed on 1.10.1981, after.expiry of the original period of the lease, the lower appellate
. court on the basis of alterfiative plea'made by the appellant canpot be said that
period of lease wag automatically renewed till 14.8.1991 when admittedly no

* renewal was made nor_ gny lease'déed was executed between the partles On the

-basis of said adnnssmn it carinot bé said that no cause of action aros¢'on 1.10.1981
and the suit filed by the appellant was premature. Thus, by way of abundant
caution and as alternative plea an admission made by way of amendment cannot
overrulc the statutory provision of Section 111 of T.P. Act nor ‘on the basis of
admission as an alternative plea it can be said that the lease period was renewed
till 14.8.1991. The renewal for a period of 10 years will become admissible only
when the renewal is made for the aforesaid. period of 10 years- by a.régistered
lease deed as laid down under Section 17 of the Registration Act read with Section
107 .of the. T.P. Act. The lower appellate Court qommrtted an error in reversing
the judgment and decree of the Trial Court on the ground that there was no cause
of action to file the suit on 14.8.1981.

19. Admission in itself does not create any interest or title in the property.
Leasehold right is an interest in the property and unless the lease was duly executed
and registered lease hold rights cannot be created. As already stated hereinbefore
that in absence of r¢gnewal there was no extension of the period of the lease and
the lease was duly determined by notice the position of the respondent was that of
a tenant-at-sufferance. Such a person is not a tenant at all. He has no estate or
interest in the préperty. He has only a protection of statute.

. 20. For the above mentioned reasons the substantial question of law is decided
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in favour of appellant by holding that the lower appellate court committed an
error in reversing the well considered judgment of the Trial Court on the ground
that there was no cause of action to file a suit on 14.8.1981 _despite the fact that
the lease was determirted vide notice dated 22.2.1980 and thereafter the original .
penod of the lcase ‘had " also expired on 14.8.1981. ) '

21.  In the result, the impugned Judgment and decree passed by the lower
appellate court is liable to be set aside and. is hereby set-aside and the judgment
and decree of the Trial Court is restored. The appeal filed by the appellant is
allowed with cost. Counsel fee Rs.3000/-.

. Appeal allowed.
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o APPELLATE CIVIL
Before Mr. Justice Abhay M. Naik  ~
15 January, 2010* )
HARVEER SINGH _—_— ... Appellant
Vs.
SHRI KISHAN SINGH TOMAR & ors. .. Respondents

“A.. Accommodation. Céntiol Act, M.P. (41 of 1961), Section 12(1)(b)-

& (f) - Right of sub-tenant fo oppose eviction - .Sub-tenant has no right fo - .- " -

oppose .the claim for eviction on’the grounhd of bona fide need - He has
merely a right to oppose evrct:an on the ground of sub-tenancy u/s 12(1 )b)
of the Act. . (Para 21)

F. e Prasw s wm (1961 BT 41), GRT 12(1)(E@) T (Tw)
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B. Accommodatlon Control Act, M.P. (41 of 1961), Section 12(1)(f)
Plaintiff filed a suit for bona fide need of his son — Prior to the institution of
suit, suit.shop was allotted to the son in partition - After death of plaintiff, son is
brought on record in place of plaintiff - Bona fide need is found proved and .
decree of eviction on ground w/s 12(1)(f) passed - Held - Decree cannot be
interfered with: at the instance of sub-tenant that -the original plaintiff was riot
competent to represent the estate at the time of msm_unon of suit. (Para 23)

& W g aftfem, 93 (1061 BT 41), GRT 12(1) () —
#aﬁﬁgﬁaﬁmﬁamﬁﬁﬂmﬁﬂm—m#ﬁmﬁmmaﬁj
AEUE B A § g B qrEfen A T - qe) B qeg B 9% GF F ol B

*8,A. No.108/2000 (Gwalior)
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C: ' Accommodation Control Act, M P, (41 of 1961) - Section
12 (1) -Mesne profits - Higher rate-than contractual rate - Tenant SJound fo
have parted: with -the possesszon of the suit shop in favour of sub-tenant -
Sub-fenant is running the business in it for last. number of years: -. Mesne
praf is on higher rate than contractual rate may be awarded. ‘(Para 26)
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(1999) 6 SC€ 6321, AIR 1981 SC 11I3 1971 JLJ 102 1964 JLY 436, AIR
1946 PC .59, AIR-1995 SC 1653, AIR 1986 SC 1952, 2007(2) MPLJ 104, AIR
1975SC 1409 AIR 1977 SC 2262, AIR19TTSC 2270 1988(I) MPWN 26,2001(D)
MPLJ 547;

+~ PK Patm, ﬁxr the appellant

-

" ... KN; Gupta with Anmol Khedkar, for the respondent No.T.

-8 B Mtshm with J.P. Mishra, for the LRs. of deceased respondent No 2.
. JUDGMENT :
Apray M. Naik, J. :=This Judgment dlsposes of Second. Appeal Nos.

108/00, 62/00 and 206/00, as they arise from a common suit. ,
-2 Subalal, the original plaintiff, mstltuted a suit for ewctfonand recovery of '

arrears of rent on 04,11.1985 against Harveer Smgh and Shri Kishan Singh Tomar
with allegations that the defendant no.1 (HarveerwSmgh) had obtained the suit
shop from the plaintiff on rent @ Rs. 400/ per. morith vide rent note dated
20.02.1980. He sublet it to defendant no.2 (Shri Kishan Singh Tomar):and parted,
with possession of the suit shop in favour of defendant no.2, who is running a shop

of motor parts in it. Suit shop is reqmred bonafide for the plamtlff‘s son, namely, g
Bahadurlal to start a business of grains. : '

-3 Defendant No.1 submitted his written statement and denied the claim of

the plamtlﬁ' He denied to have executed the alleged rent note and equally denied
to have-obtained-the suit shop on rent from the plaintiff. He also denied to have
-parted with possession of the suit shop in favour of defendant no.2. Alleged genume
requlrement for the plaintiff's son was also denied.

. 4. . Defendant No.2 submitted a separate written statement. He asserted his
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possession as tenant of the plaintiff on account of having obtained the suit shop on
rent @ Rs. 25/- per month under oral tenancy. He stated that defendant No.1 was
never 4 tenant in the suit shop and defendant No.2 was not and is not- sub-tenant
of defendant no.1. Alleged genuine need for the plamnff's son was also denied.

5. During pendency of the suit; written statement was amended’ by defendant
No.2 and it was pleaded, in specific, as a special plea that the plaintiff was not
owner and occupant of the suit shop on the date of the institution of the suit,
therefore, he has no right to seck eviction. In the light of the-aforesaid amended
version, plaintiff amended ‘the plaint and pleaded that the murtual partition between
his sons was accepted by the Municipality, Morena on 01.07.87 and accordingly

the suit shop 'was allotted to the share of Bahadurial, plaintiff's son, whose need__

was pleaded in the plaint.

6. After the complete trial, learned trial Judge vide judgment and decree dated -
31.03.98 granted a decree for eviction with a finding that the defendant ne.l had, = %

obtained the suit shop from the plaintiff on rent @ Rs. 400/- per month vide rent
note dated 20.02.1980. Suit shop is requlred "bonafide" for the business of grain-
merchant of Bahadurlal, the plaintiff's.sori, Deféndant No.2 has not. occupied the
suit shop as a tenant of the plaintiff and is-rather a- sub-tenant. Accordingly, a
decree under Sections 12(1)(b) & (f). of the M.P. Accofnmodation Control Act,
1961 (for brevity "the Act") was grantedm favour of the plamnff with the arrears
of rent and "mesne profits” @- Rs 2000/- per month w.e.f. 01.04.1983.

7. Aggrleved by the aforesaid, defendants No.1.and 2 preferred separate civil .
appeals bearing numbers 55A/98 and 42A/98, respecnvely Learned lower appellate -
judge found that the defendant ‘No.1 has’sublet the suit shop- to. defendant no.2..
and that the suit shopvis bonafide requlred for the business of grain-merchant of )

Bahadurlal, plaintiff's-son. Accordmgly, nnthese two grounds, judgment and decree
of the learned: trial judge-was- confirmed. However the judgment and decree with
regard to "mesne profits".@ Rs. 2000/- pér month. has been set aside and-instead
the same @ Rs.400/- per month'i is, granted,

8.. Aggrieved by the aforesa1d defendant Nos 1 and 2 preferred Second Appeal

Nos. 108/00 and 62/00, respectively, contalmng challenge to eviction on ground

under Sections 12(1)(b) and (f). of the Act. Slmultaneously, plaintiffs/appellants
preferred Second Appeal No. 206/00 for gra‘nt of future 'mesne proﬁts“ @ 2000/
- per month.

9.  Appeals are admitted and heard on the followmg substantial questions 'of
law:
(i) Second Appeal No.10812000:-

"1 Whether in a suit of eviction a decree can be passed to
handover the possession to someone else other than the
plaintiff?

4
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2.Whether the decree of eviction can be passed- on the
‘ground of subtenancy only on the ground that the rent-note
is proved?" .

(ii) Second Appeal No.62/2000:-

M., Whether the suit_filed by “the plamtlfflrespondent after
“the disputed shop falling to the share of another member of -
‘fanuly was maintainable?

2. Whether the maintainability of the suit can _be*deci'de.d L
on the basis of receipts of rent when the rent was so
received in ignorance of family partition and the transaction

of payment of rent was governed by Section 50-of the Act?

3. Whether the receipt of rent in ignoreneeaof-"the fact of
_partition was vitiated by mistake as to_the right to receive
rent and the transaction was void under-Section 21 of the
Indian Contract Act and in finy“case it was voidable under
Section 22 of Indian. Contract: Act 'which could-give no right
under Sectioni Z(b) Accdmmod’atmn Control Act? T

4. Whether acceptance of rent by the plaintiff from appellant “
Shri Krishna Singh attracted the prmclple of waiverand the

~ right of the plaintiff to file the suit for eviction on the ground
of subtenancy is waived and no- decree could be passed on
this ground?" -

(i) -Second Appeal No.206/2000:-

o Whether on the basis of Naval Kishore Mangilal's case fmdmg
arrived at by first appellate court regarding mesne profit is
-without any basis and against evidence led by parties ?"

10.  Shri P.K. Patni, learned counsel for the appellant, in S.A, No.108/00,
submitted that merely on account of the execution of the rent-note. having been
proved against defendant No 1, decree for eviction cannot be legally granted on
the ground of subtenancy,,

On consideration ofithe aforesald contention in the hght of the material on
record, it is observed that the case of the plaintiff, in specific, is-that the suit shop
was let out to defendant no.1 vide rent note dated 20.02. 1980 Suit shop was
obtained by defendant No.1 on rent @ Rs.400/- per month from the plaintiff. It is’
further pleaded in the plaint that after obtaining the suit shop on rent, defendant
No.1 handed it over to defendant No.2 who happened to be the uncle of defendant
No.1. Since then, defendant No.2 has been in the actual possession of the suit
shop and is running a business of motor parts in it. Defendant No.1 denied to have -
executed rent-note-in favour of the plaintiff and has also equally denied relationship
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of tenancy with the plaintiff. According to his own written statement, he is not in
possession and it is the defendant No.2 who is in exclusive possession of the suit
shop. Original rent-note dated 20.02.1980 is on record as Ex.P-1 which is duly
proved to have been executed by defendant No.1. Thus, obviously, the case for
eviction on ground under 12(1)(b) is made out since the suit shop is occupied by
the defendant No.2 alone without proof of privity of contract with the plaintiff,
This finding has been recorded by the courts below after correct appreciation of
the-evidence on record, therefore, this court:does not find ahy infirmity in the
grant of decree under Scctxon 12¢1)(b) of the Act.in favour of the plaintiff.
Substantial qucst:lon of law No.2 is accordmgly answered against the appellant.

11. As regards substantial questxcm of law No.1, it is contended by Shri Patni,
learned counsel; that the suit shiop was already allotted to Bahadurlal, plaintiff's
son, priorto the institution of the suit, therefore, the suit instituted by Subalal is not
maintainable. Rehance for this-purpose is placed on the decision of the Apex
Court in the case of 7'K. Lathika Vs. Seth Karsandas Jamnada [(1999) 6 SCC
632]. In the case of T.K. Lathika (Supra), a petition for eviction under Section
11(3) of Kerala Buildings (Lease and Rent Control) Act, 1965, was submitted
regatdless of the third proviso to Section 11(3) which prescnbed that a landlord
whose right to recover possession arose under an instrument of transfer “inter

. vivos" would be entitled to apply for such possessmn only after the expiry of one

year from the daté of instrument.

12. Inthe case in hand, it is observed, firstly, that the defcndant No.1/appellant
has not taken any such plea in his written statement. Secondly, eviction against
appellant is also ordered under Section 12{(1){b).of the Act which enables the
landlord to seek eviction of the tenant who has unlawfully sublet, assigned or
otherwise parted with the possession of the whole or any part of the accommodation
for consideration or otherwise. lenuff has dlready duly proved the rent-note in
his favour which was executed by defendant No.1 who is not in possession of the
suit shop. Defendant No.2 who is running his business in the suit shop has no
contractual relationship of laridlord and tenant with the plaintiff. Thus, case of the
plaintiff that defendant No.1 has parted- with possession in favour of defendant
No.2 is-clearly made out and no interference is called for in the decree for eviction
on this ground.

13. It is further contended by Shri Patnithat the learned lower appellate judge - .

has illegally directed the defendant to handover possession of the suit shop to
Bahadurlal since the latter is third party and no possession could be directed to be
handed over except to the plaintiff.

This submission is also not impressive because during pendency of the appeal
before this Court, original plaintiff Subalal has died and Bahadurlal being the son
of the deceased/original plaintiff has already been brought on record as plaintiff/



mMatcn-1u {Firsy)

-

ILR.[2010] M: P, o 659
HARVEER SINGH Vs. SHRIKISHAN SINGHTOMAR )
respondent. The law cited by Shri Patni, learned counsel, as AIR 1981 SC 1113 .
(MM. Quasim Vs. Manohar Lal Sharma & Others), 1971- LI 102 (Shankar
Sahai Vs. Kanmal & Others) & 1964 JLI 436 (Pyarelalsa Vs. Garanchandsa) -

has no application in the case of decree for eviction on ground under Section .
12(1)(b), more so, when Bahadurlal has already been brought on record in place

. of deceased Subalal. Accordingly, substantial question of law No.1 is also answered
* against the appellant.

In the result, Second Appeal No.108/2000 is found meritless and the same
is hereby dismissed. . ' -

14.  ShriK.N. Gupta, learned Senior Counsel, appearing for appellant in Sécond
Appeal 62/2000 contended that the plaintiff in paragraph-6 of the plaint has admitted
by virtue of amendment that the- partition took place which was accepted by
Municipality Morena vide order dated 01.07.1987. In paragraph 36 of the statement
on oath plaintiff has further admitted that the partition between him and his sons
took place in the year 1979 and an application for mutation in accordance with the

* partition was submitted in the year 1982, Relying upon Article 340 of the principle

of Hindu Law (Mulla 18th Edition), it is contended that after partition in the year

-~1979, Subalal ceased to. be owner of the suit shop and was not compectent to

represent the estate. Thus, the suit for ejectment at the instance of Subalal is
incompetent, ' e . '

15.  Per contra, Shri S.B. Mishra, learned senior counsel, appearing for the
plaintiff, it is contended; fifstly] that it was merely a family settlement which was
referred to by the plaintiff-in-pagagraph 36. Secondly, no such specific plea is
taken in the written statemént by the appellant. Thirdly, Bahadurlal to whom the suit
shoti is allotted in partition is already impleaded in place of deceased Subalal, therefore,
objection raised by the appellant's learned senior counsel is not liable to be accepted.

Considered the submissions and perused the record.

16.  On close scrutiny of the plaintiff's statement, it may be seen that the plaintiff
categorically admitted in paragraph 36 that there occurred partition between him
and his sons in the year 1979. He did not speak about the alleged family settlement.
‘Plaintiff has further admitted that pursuant to the said partition, -application for
mutation was submitted in the Municipality, Morena in the year 1982 and the-
mutation wds accordingly made in the year 1987. Thus, by rio stretch of imagination,
it can be termed as a family settlement. :

17. " Againin pérag’raph 37, the plaintiff has stated that mutation was effected in -
the year 1987 after partition in the year 1979. Though he has stated that during
this period he continued to be the ownér, same cannot be accepted in law because
the effect of partition is to cause severance of status and the separating members
thenceforth hold their respective share as their separate property and the share of
each member will pass on his death to his heirs (Mulla Art.340)
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18.  Shri K.N. Gupta, learned Senior Advocate, placed reliance for this purpose
on AIR 1946 Privy Council 59 (Jagdtsh Narain Vs Nawab Said Ahmed Khan)
wherein it i§ observed that; -

....... the plaintiffs were suing in ejectment, and they could
only succeed on the strength of their own title. There was

" no obligation upon the defendants to plead possible defects
in the plaintiff's title which might manifest themselves when
the title was disclosed. It was sufficient that in the ‘written ~
statements the defendants denied the plaintiffs' title, and
under this plea they could avail themselves of any defect’
which such title disclosed.

" 19. On perusal, it is found that the defendant/appellant has not denied the
ownership of the plaintiff. On the contrary, he has clearly stated in paragraph 16
of his Written statement that the defendant No.2 alone is occupying the suit shop
as tenant of the plaintiff @ Rs.25/- per month. This.has not been found-proved.
Thus, the present appellant having no privity of tenancy with the plaintiff, it is not
open to him to challenge the plaintiff's suit for.eviction on ground of -bonafide
requirement. He having been impleaded metely as a sub-tenant was and is entitled
to oppose the suit onty on ground of sub; rtenancy. .’

20.  As regards substitution of Bahadurlal, son nf the plamtlff in place of
deceased/plaintiff alongwith other legal heirs, -itis submitted by Shri K. N. Gupta,
learned Senior Advocate that the requirement was pleaded for the son of the

plaintiff. Bahadurlal was impleaded accordingly as legal representative of the -~

deceased and not in his personal capacity. Therefore, ownership of Bahadurlal in

respect of the suit shop cannot be invoked, Reliance for this purpose is placed on -.

" the decision of Hon. Supreme Court of India in the case of Vidyawati Vs. Man
Mohan & Others (AIR 1995 SC 1653) wherein it is observed that it is. true-that
‘when the petitioner was impleaded as a party-defendant, all rights under Order
- 22, Rule 4(2) and:defences available to the deceased defendant become available
to her. In addition, if the petitioner had any independent right, title or intérest in the

property then she had to get herself impleaded in the suit as a-party defendant in _
which event she could set up her own independent right, title and interest, to resist

the claim made by the plaintiff or challenge the decree that may be passed in the
In.AIR 1986 SC 1952 (Bal Kishan Vs. Omprakash), it is observed that
sub-rule 2 of Rule 4 of Order 22 of CPC authorised the legal representative of a

deceased defendant to file an additional written statement or statement of objections .

raising all plea which the deceased-defendant had or could have raised except
those which were personal to the deceased-defendant or respondent.

Law laid down by the Apex Court in the aforesaid two decisions has also
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been followed by this Court in the case of Munna Lal S/o Ked;zrnath Bhandari
& Others Vs. Chironjilal S/o Lalluram and others, 2007(2) MPLJ 104,

21. 1t has already been observed above that the defendant No.1/appellant did
not raise any objection in his written statement about the ownership of the plaintiff.
Defendant No.2 is merely a sub-tenant and has no right to oppose the claim for
eviction on the ground of bonafide need. He has merely a right to oppose eviction
on the ground of sub-tenancy under Section 12(1)(b) of the M.P. Accommodation -
Control Act, which reads as under:- :

. Section-12. Restriction on eviction of tenants-

(1) Notwithstanding anything to the contrary contained in any other
law or contract, no suit shall be filed in any civil court against a
tenant for his eviction from-any accommodation except on one or
more of the followmg grounds only, namely:

(a) that the tenarit has, whether ‘before. or after the
commencement of this Act, unlawfully sub-let, -assigned. or
otherwise parted with the possession of the whole or atiy part of
the accommodation for consideration or otherwise;

22. A bare perusal of the aforesaid makes it clear that the prcmsmn does not
contemplate, ownership of the landlord. Plaintiff has pleaded; in specific, which
has been found proved that the defendant No.1 was inducted i in the. suit shop by
the plaintiff vide rent-note (Ex.P/1). According to the pleadings of defendants
No. 1 and 2, defendant No.1 is not in possession of the suit shop but it is the
defendant No.2 who is occupying it to the exclusion of the former. Thus, ground
under Section 12(1)(b) is clearly made out. Plaintiff, tight from.the beginning, has

-*been raising the need of Bahadurlal under Section 12(1)(f) of the*Act..Bahadurlal

is not a stranger but is the son of the plaintiff, who has acquired title by-virtue of

- partition and has already been impleaded in the suit. Th1§ proven subsequent event
. cannot be ignored in view of the law laid down by the Apex Court in the case of

Pasupuleti Venkateswarlu Vs. The Motor & General Traders (AIR 1975 SC

" 1409). In paragraph 4, the Apex Court has observed :-°

L FER | 3 £ basic to our processual ]urlsprudence that

" the nght to relief must be judged to exist as'on the.date a

"“smitor institutes the legal proceeding. Equally clear is the
principle that procedure is the handmaid and not the
‘mistress of the judicial process. If a fact, arising after the
lis has come to court and has 2 fundamental impact on the
right to relief or the manner of moulding it, is brought
diligently to the notice of the tribunal, it cannot bliak at it
or be blind to events which stultify or render inept the
decretal remedy. Equity justifies bending the rules of
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procedure, where no specific provision or fairplay is violated,
with a v1ew to promote substantial justice-subject, of course,
to the absence of other disentitling factors or just _

' mrcum_stances Npr can we contemplate any limitation on

_ this power. to take note of updated facts to confine it to_the
trial court. If the litigation pends, the power exists, absent
other special circumstances repelling resort to that course

~in law or justice. Rulings on this point are legion, even as :
situations-for applications of this equitable rule are myriad. ... -
We affirin the proposition that for making the right or remedy -
claimed by the party just and meaningful as also legally and
factually in accord with the current realities, the court can,
and in many cases must, take cautious. cognisance of events
and developments subsequent to the institution” of the
proceeding provided the. rules of fairness to -both s1des are
scrupulously ebeyed."

23. Lawis to be always appliéd in progressive manner and subsequent events
must be taken into consideration to promote justice. Eviction has been claimed on
various grounds including bonafide need of Bahadurlal, who is “proved either |
exclusive owner or co-ownér. Since the ownership is not contemplated for evittion
on the ground under Section 12(1){b) of the Act, it would not be appropriate to .
dismiss the suit.for eviction despite the proof about bonafide need of Bahadurlal
on the ground that his father was not competent to represent the estate, at the
time of institution of suit. Bahadurlal has already been impleaded in the present
litigation as plamtlff and his bonafide need has already been found established by
the courts below in concurrent manner. Defendants have been unable to
demonstraté any-infirmity in such ﬁndmg Thus it-would not be appropriate and -
justiciable to expect Bahadurlal to institute a, fresh’suit despite his proven need by
dismissing the suit on.the ground of carlier partition. Bahadurlal has already been
impleaded in the’ present suit and his alleged need has already been found genuine
by. the courts below. This being so, this-gourt declines to interfere in the impugned
judgment on the substantial questlon_of Law No.1, at the instance of sub-tenant.

Defendant No.2 is merely a subtenant, and has no right to contest the suit for
eviction on the ground under Section 12(1)(f) of the Act, therefore, denial of
ownership by him of the plaintiff is meaningless and the same cannot be availed
by defendant no.1. Hence, substantial guestion of law No.1 is answered accordingly.

24.  As regards substantial question of law Nos. 2, 3 and 4, it may be seen that
there is no averment in the written statement either of defendant no.1 or of
defendant no.2 that the rent was paid in ignorance of the family partition. On the
contrary, specific plea of defendant no.1/appellant is that he was never tenant in
the suit shop. Contrary to this,. it has been found by the courts below that the
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' defendant/appellant was inducted into suit shop vide rent note marked as Ex.P-1.

Further case of the plaintiff is that the possession of the suit shop was handed
over by the defendant No.1 to defendant No.2 as a sub-tenant within the meaning
of Section 12(1)(b) of the Act and decree for eviction on this ground has been
sought. Defendant No.2 has clearly admitted that he is in possession of the suit
shop. Thus, in the totality of the facts and circumstances on record, it has been
rightly found that the defendant No. 1/appellant has parted with possession in favour
of defendant No.2 and has incurred liability-of eviction on ground under Section _
12(1)(b) of the Act. There is‘ne proof on.record that defendant No.2 had paid
Tent as a tenant to the plaintiff. Privity .of contract between the plaintiff and .
defendant No.2 is not found established by both the courts below in concuitent
manner which is obviously finding of fact. Thus, this court does not find any infirmity
in the decree on the ground under Section 12(1)(b) of the Act. and accordingly
substantial questions of law No.2, 3 and 4 are decided against the appellant. _

In the result, Second.Appeat No0.62/2000 stands dismissed for want of
substance, - e :
25.  Shri §.B..Mishra, learned Senior Advocate appearing for the appellant in
Second Appeal No.206/2000 ‘submitted. that "mesne profits" @ Rs. 2000/- per
month were rightly awarded"and the same has been illegally denied by the learned
lower appellate judge. This submission is opposed by Shri PK. Patni, learned
counsel for respondént-No.2 placing reliance on. AIR 1977 SC 2262 (Smt.
Chander Kali.Bail and others. Vs. Jagdish Singh Thakur and anothcr). The
decision .in the case of Smt. Chander Kali Bail (Supra). is dated 06.10.1977
whereas the same Bench of the Apex Court by later decision dated 12.10.77 in
the case of Shyam Charan Vs. Sheoji Bhai and another (1977 §C 2270y awarded
"mesne profits" at the rate higher than contractual. In another case of the Apex
Court in the case of Nandita Bose (Smt.) Vs, Ratanlal Nahta, 1988(1) MPWN
26 it has been held that the "mesne profits" can be awarded more than that of

-~ rent rate. This Court in the case of Prema Agarwal and others Vs..Om Prakash

-Gautam and another, 2001(1) MPLJ 547, has awarded "mesné profit" at higher
rate after summing up the law in paragraphs.5 and 6 as ungder:

"5. It has been further submitted for the appellants that although
the learned appellate court had relied upon a.decision of the Apex
Court in case of Chandra Kali Vs. Jagdish Singh T hakur
reported in AIR 1977 SC 2262. However over-looked the case of
Shyam Charan Vs. Sheoji Bhai AIR 1977 SC 2271 wherein
contractual rent was Rs.1,600/- per month while the "mesne
profits" was awarded by the trial court at the rate of Rs.4,000/-
per month. This amount of "mesne profits" was not disturbed even
up to the appeal before Hon'ble the Supreme Court.
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6. In case of Nandita Bose (Smt.) Vs. Ratanlal Nahta, 1988(1)
MPWN 26, it has been held that mesne profits from the tenant
can be claimed more than that of rent-rate. Hon'bl'q Supreme Cort
in the case of D.C. Oswal Vs. V.K. Subbiah and others reported
_in AIR 1992 SC 184 has observed that judicial potice can be taken
of the fact that rental has escalated everywhere and in appropriate
cases the rent can also be raised- The Calcufta-High Court in
case of Jagat Narayan Singh Vs. Rabinder Mohan Bhandari
and gthers reported in ATR 1992 Calcuita 216 after expiry of
lease period held tenant liable to pay "mense profits" for occupation
", of premises at prevalent rate and not at contractual rate. In a
Division Bench decision of Delhi High Court in case of Vinod
Khanna and others Vs. Bdkshi Sachdev (deceased Through
L.R'’s and others), reported in AIR 1996 Delhi 32, even when no
. evidence was led by landlord in respect of increase of rent, held,
 justified in fixing compensation "mesne profits" by taking judicial
“notice of the fact of increase in rent." - |
26. " Tt is further observed that in the case in hand, defendant no.1 (i.c. tenant)
has incurred liability to be evicted by parting with possession of the suit shop in
fivour of the defendant no.2 (sub-tenant) who is running the business of motor-
parts in it for last number of years. When the tenant himself has invited action
against him by making available to the landlord a ground for eviction, there would

be no impropriety in awarding proper and reaso_nablé "mesne" profits even at the ™

rate higher to contractual one. . . - .

27.  Consequently, substantial question of lJaw in Second Appeal No.206/2000 is
answered in favour of the appellant and it is held that the appellant is entitled to
receive "mesne profit’ @ Rs.1,000/- per month’in the facts and circumstances of
the case. Accordingly, Second Appeal No. 206/2000 stands partly allowed. The

'judgment and decree of the lower appellate.court to'this extent is set aside. Decree

be modified accordingly. Appellant to receive cost of Rs. 5,000/~ from appellants
of Second Appeal No.108/00 and 62/00, if already certified:
T . o Order accordingly.

-------------

(1]
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APPELLATE CRIMINAL
Before Mrs. Justice Sushma Shrivastava

- 5 November, 2009%
SHRIRAM & ors. ... Appellants
Vs. - .
STATE OF M.P. : .. Respondent

A. Penal Code (45 of 1860), Sectmns 306 & 498-A - Unlawful
demand - Vehicle given at the time of marriage developed defects within one
month - Appellant No.1 brought back the vehicle and gave it to father-in-law for
getting it repaired at a place from where it was purchased - Held - If vehicle had
developed some problem within one month, there was noting wrong if it was
brought back for getting it repaired dt a place from where it was purchased -
This could not be termed as. unlawful demand, (Para 19)

%. <TUve GfEar (1860 T 45), TN 306 9 498—¢ — faftrfaeg #T
— foare @ w99 33 T aea § U@ A% & Hiaw wwd o = — ardremeff . 1 A
ATE o AT R Y 9 W ¥, 781 & S 59 Rl o, 7ReTa o<W S (97 W
& fean — aifafeiRer — 9fY 6w 3 ve A B R gy wren AT e @ @
TR TEL & A I S I W, Wl ¥ S, 4 v on, wRe peart @ o aw
AT T — &9 faferfaee AT T @ i Gear
B. Penal Code (45 of 1860), Sections 306 & 498-A, Criminal .
Procedure Code, 1973, Section 174 - Absence of allegations of demand of
vehicle, cruelty or harassment to deceased in merg intimation echo the
possibi!ity of it being an afterthought. (Para 25)
€. qUS HiFdl (1860 &T 45), SRIT 306 9 498—V, 3vs Wikar wfawr,
1973, EIRT 174 — 3 AT § 187 B AR, TXAT &7 qAB B &P B aAfdpeEy
meqﬁmﬁmmﬁﬁwaﬁmﬁwﬁl
- C. Penal Code (45 of 1860), Sections 306 & 498 A" - Cruelty -
Merely addressing “®7efl @ae)” or‘@¢ a7 7 g & 97" can hardly be said to
be such willful conduct so as to drive a woman to commit suicide or to cause
grave injury to her life or limb. -~ . (Para 27)
T |vs WiEar (1860 Y 45), TN 306 d@ 49:3—7§r — XAl — B
TR & Freft poger” m’ﬁ?m#waﬁféﬂrﬁﬁmﬁwmm
HET S T § T fopell Ao &Y arrcreear @ & Y O7 9D Siiew a4 IR By
TR @Ry FRT FE B fog IRa R s |
D. Penal Code (45 of 1860), Sections 306 & 498-A, Evidence Act;
1872, Section 113-A - Presumption - Although deceased committed suicide

*Cr.A. No.3187/1999 (Jabalpur)
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within 3 days after coming to her nuptial home but there is no evidence that
appellants in any way aided, instigated or abetted commission of suicide or

subjected her to cruelty or harassment for any unlawful demand - Presumption.

u/s 113-A cannot be attracted. : (Para 28)

Y. Tus WAl (1860 FT 45), TRIY 306 T 498-T, W aforfrw,
1872, BIRT 113—¢ — QUEIRUIT — Yefl qa@ 3 A0 [ AW 3 3 {7 3198
TRl I] ol fowg @ig W T 5 arframlRia A fR S 9 anewer v |
GeTIaT &1, SHAET AT g8 (A1 71 fh fafdifaeg it & forg swa wmer mrar &
mmﬁm—mﬂna—qzﬁﬁﬁﬁmmﬁﬁaﬁﬁl

Cases referred :

(2001) 6 SCC 407, 2001 CrL1 4724, (2002) 5 SCC 177, 1998(11) MPWN

25, AIR 2004 SC 2790, AIR 1994 SC 1418,

J.S8. Singh, for the appellants
Sheetal Dubey, G.4., for the respondent/State.

JUDGMENT

SusaMA SHRIVASTAVA, J. :~Appellants have preférred th1s appeal challengmg
_ their conviction and order of sentence passed by Sessions Judge, Seoni in S.T.
- No.127/98, decided on 22.11.99.

2. Appellants have been convicted under Section 498-A/34, 306/34 of IPC
and each of them sentenced to rigorous imprisonment for three years and five
years for the respective offences by the impugned Jud’gment Both the sentences
were directed to Tun concurrently.

3. According to prosecution, deceased Sarita Bai (hersinafter referred to as
'deceased') was married to.appellant no.1 Shriram Kurmi of village Singhori on
23.4.98. Appellants no.2 & 3 are the father and mother of appellant no.1. Appellants
had demanded a vehicle in the marriage of the deceased from her father.
Chintaman, the father of the deceased, however, gave an M-80 moped, fan, TV
and other articles as per his capacity in the marriage of his daughter. The M-8¢

Moped developed mechanical defect after sometime, so it was sent back to the -

parents of the deceased for getting it repaired. Thereafter, appellants began
harassing the deceased for the vehicle and they subjected her to ill<treatment and
_cruelty. Appellant no.3, the mother-in-law of the deceased also taunted her about
her dark complexion and for bringing small vehicle in dowry. On 12.7.98 when
appellant no.2 Vishnu Prasad, the father-in-law of the deceased came to her father's
place to take her to her matrimonial home, she was not willing to go back and
complained to her parents that appellants tortured znd ill-treated her for vehicle
and on account of her dark complexion, but they somehow sent her with appellant
no.2 Vishnu. On 14.7.98 deceased Sarita Bai died a1 her w-laws' place under
suspicious circumstances, while she was hale and hearty when she came back

L
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from her parents' house on 12.7.98. The intimation of her death was given to the
Police by Rajkumar, the brother of the deceased, whereupon mérg intimation
was recorded at Police Station Bandol, District Seoni and merg inquest report
was prepared. The dead body of deceased was sent for postmortem examination.

' Her viscera was preserved and sent for chemical examination. As per report of

chemical examiner; Endosulfan was found present in her viscera. After completion
of merg inquiry, offence was registered against the appellants and was investigated.
After due investigation, appellants were prosecuted under Section 304-B, 498-A -
of IPC and were put to trial.

4. Appellants were charged under Section 498-A/34, 304-B/34 of IPC and
alternatively under Section 306/34 of IPC.

5. Appellants abjured the guilt and pleaded false implication.

6.  According to-the appellants, upon the death of Sarita Bai, her father and
brother came to village Singhori and asked back the articles given in marriage and
an amount of rupées twenty thousand as expenses incurred in the marriage;
appellants ‘were_ready to return back the articles, but they insisted for a receipt

and declined to give rupees twenty thousand. Therefore, both father and son
threatened the appellants to send them to jail and falsely implicated them.

7. Leamed Sessions Judge, after trial and upon appreciation of the evidence
adduced in the case, acquitted all the appellants of the charge under Section 304-
B/34 of IPC, but found them guilty for committing offence under Section 498-A/
34, 306/34 of IPC, convicted and sentenced them as aforesaid by the impugned

*-judgment, which has been challenged in this appeal.

8. Arguments of both the sides were heard. Record of the lower court perused

9, It was not disputed that deceased Sarita Bai was married to appe]la.nt no. 1
Shriram on 23.4.98. It was also na longer disputed that deceased Sarita Bai died
in her matrimonial home within three months of her marriage. It is also borne out
from the testimony of Rajkumar (P.W-3) coupled with the evidence of Sub Inspector
K.K. Narvare (P.W-4) that the intimation of the death of deceased Sarita Bai
was given to Police Station Bandol by her brother Rajkumar (P.W-3), whereupon
merg intimation (Ex.P-3) was recorded and merg inquest report (Ex.P-2) was
prepared on 14.7.98.

10.  Dr. Azad Kumar Saravagi (P.W-5), who conducted-the postmortem on the
dead body of deceased Sarita Bai on 15.7. 98, found that her nails were cyanosed,
throat and trachea were full of white froth, her lower esophagus and stomach
were highly congested and eroded, fluid smelling like insecticide was also present
and the cause of her death was internal asphyxia. To confirm the death by poisoning,
her viscera was preserved, which was sent for chemical examination. Dr. Azad
Kumar Saravagi (P.W-5) also opined that there was possibility of suicidal death

-
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rather than homicidal death. Tt is also evident from the report of the chemical
examiner that Endosulfan was found present in her viscera.

11. It is thus clear from the aforesaid evidence, which remained virtually
unrebutted that deceased Sarita died within seven years of her marriage due to
poisoning at the house of the appellants. There was no such case, nor any material
" on record to indicate that it was a case of accidental or homicidal death, therefore,

£

it could be safely inferred that deceased committed suicide by consuming - ”

insecticide at the house of the appellants within seven years of her marriage.

12.  The next crucial question to be seen is whether the appellants subjected the
deceased to cruelty and abetted the.commission of suicide by her?

13.  There is no direct evidence as sich against the appellants either of the
_cruelty meted out to the deceased or abetment of commission of suicide by her.

" The conviction of the appellants is based, niainly on the testimony of Chintaman

(P.W-2) and Rajkumar (P.W-3) and on the-strength of presumption drawn under
Section 113-A of Evidence Act. P.W-2 Chintaman is the-father of the deceased
and Rajkumar (P.W-3) is her brother to whom deceased allegedly made oral
complaints. According to tliese witnesses, deceased used to complain to them of
the ill-treatment and harassment in connection with unlawful demand meted out
to her by the appellants.

14. Learned counsel for the appellants submitted that the trial court gravely

erred in placing implicit reliance on the testimony of related witnesses and it failed *

to appreciate that their evidence was inter se contradictory and there was compléte
omission of certain part of their depesition in their ‘police statements, which
demolishied the entire case of prosecution regarding’ ernelty or harassment to the
deceased in connegtion with unlawful demand by the appellants.

15. Learned counsel for the appeliants also submitted that the trial court failed
to consider that there was no demand of dowry as such and nor was there any
evidence of harassment of the deceased in connection with the demand of dowry
or any other unlawful demand. Learned counsel for the appellants further submitted
that the conclusions drawn by the learned trial judge were based on conjectures
and surmises without there being any cogent and positive evidence of cruelty or
harassment to the deceased in connection with unlawful demand of property.
Learned counsel for the appellants strenuously urged that the conclusions drawn
in para 12 of the impugned judgment were based on no evidence and the trial
. judge proceeded on assumption without putting any such facts to the appellants
during their examination under Section 313 of Cr.P.C. and no presumption under
Section 113-A of the Evidence Act could be drawn against the appellants in the
facts and circumstances of the case. Reliance was placed on the decisions rendered
in the case of Arvind Singh Vs. State of Bihar reported in (2001)6 Supreme
Court Cases page 407, Ramesh-Kumar Vs. State of Chhattisgarh reported in
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2001 Cri. L. J. page 4724, Girdhar Shankar Tawade Vs. State of Maharashtra
reported in (2002)5 Supreme Court Cases page 177 and djab Singh Vs. State of
M.F. reported in MPWN 1998 Vol-II Short note 25. |

16. Learned counsel for the State, on the other hand, justified and supported
the conviction of the appellants.

17.  In view of the submissions made by learned counsel for the parties, the
entire evidence on record is closely examined. As per statement of Chintaman

. (P.W-2), the father of the deceased, he had given an M-80 moped in the marriage

of his daunghter as demanded by Jagannath, the maternal uncle of appellant no.1,

. but after marriage the same was spoiled by appellant no.1 and returned to him for

getting it repaired. According to Chintaman (P.W-2), when Sarita Bai came to his
place shie had told him that her mother-in-law Shyama Bai used to tell her that she
was not fit for their family and she should come back only when she brings back
the vehicle. Chintaman (P.W-2) also deposed that when appellant no.1 Shriram
came to take back his daughter he told that his mother, appellant no.3, had asked

- that he should.,]jring back Sarita only when she brings back the vehicle. Then

Chintanian (P.W-2) sent the appellant no.1 to’Seoni to bring back the vehicle lying
for, repairs, but the company did not deliver-the vehicle at that time. Appellant
no.1 Shriram then went back to his place straightway and did not return to take
back Sarita. It was also stated by Chintaman (P.W-2) that when Sarita came last
before hér death, she was asked by the appellants either to bring the vehicle or
five thousand rapees. According to Chintaman (FW-2), his daughter had told him
that her mother-in-law Shyama Bai ill-treated her and appellants did not permit
her to take tea in the morning and she was made to work in the field, fill water,
throw cow-dung-and other manual work like grinding etc. :

18. However, when Chintaman (P.W-2) was cross-examined, he admitted that
when the deceased caine:to his place in the beginning for two-three times, she did
not make any complaints ‘against the appellants. He was also contradicted with
his police statement (Ex.D-1) with regard to omission of the statement that deceased -
was asked to bring five thousand rupees or the vehicle. He was also contradicted
with his police statement (Ex.D-1) with regard to the omission of his statement
that the deceased told him that her mother-in-law Shyama Bai used to tell her that
deceased was not fit for their family and she should come back only if she brings
back the vehicle with her and not otherwise. In view of these omissions, it is aptly
clear that Chintaman (P.W-2) tried to make improvements in his statement
regarding allegations with regard to demand of rupees five thousand in liew of the
vehicle and other allegations pressurising his daughter to come with the vehicle
and not otherwise. - -

19.  Moreover, Chintaman (P.W-2) also admitted in his ‘cross-examination that
the vehicle given by him had developed some problem within a month and therefore,



60 : LL.R. [2010] M. P,
SHRIRAM V. STATE OF MLP.

appellant Shriram brought back the vehicle and asked him to get it repaired at the

place from where it was purchased. Learned counsel for the appellants was right

ini his submission that if the vehicle had developed some problem or mechanical
defects within a month, there was nothing wrong if it was brought back for getting
it repaired at the place from where it was purchased, and it could not be termed

as unlawful demand. Needless to repeat, that the allegations of demand for rupees

five thousand in lieu of the vehicle is found to be an improvement and embellishment
in the testimony of Chintaman (P.-W-2) and is not acceptable.

20. As regards the allegation of oral complaints made by the deceased to-her
father Chintaman (P.W-2) regarding physical work and labour and not giving her
tea etc., the same is also found to be an improvement in view of the admission
made by Chintaman (P.W-2) in para 16 of his deposition that he narrated it for the
first time in the court and not earlier to. the Police. Moreover, even otherwise,
physical work or labour as allegedly complainied by the deceased to her father,
which is common in the village culture, even if taken by the appellants from the
deceased, can hardly amount to act of cruelfy. ‘

21.  As regards the evidénce of Rajkumar (P.W-3), the brother of the deceased,
it also suffers from the same infirmities. According to Rajkumar (P.-W-3), whenever
Sarita Bai used to come to her parental house she used to tell that the appellants
harassed her for a big vehicle like Rajdoot, ill-treated her and abused her. As per

the evidence of this witness, Sarita Bai also used to tell that appellants addressed

her ‘BTef-weE and said that “®R a9 3 gv T 2@,

22. First of all; ﬂm father of the deceased, namely, Chintaman (P.W-2) never
stated in his evidence that deceased made any-stich complaints tp hif that appellants
demanded a bigger vehicle like Rajdoot and hz';;rassed her to bring a bigger vehicle.
Secondly, Rajkumar (P.W-3) himself admitted in his cross-examination in para 7

of his deposition that he disclosed it for the first time before the court and not to -
the police that deceased told him that appellants used to ask t:ﬁfarﬁigger vehicle

or addressed her as '&TN—-aeeY etc. In view of his clear and categorical admission
in para 7 of his deposition that he never stated to the police in his evidence regarding
harassment of the deceased for demand of Rajdoot vehicle etc., same is found to
be.an afterthought and embellishment and can hardly be accepted as true.

23.  Moreover, Rajkumar (P.W-3) himself admitted in his cross-examination that
a demand for return of thé articles given in the marriage was made from their side
after the death of his sister and appeliants asked for a receipt in writing, to which
they did not agree. In view of these facts, the possibility of making invented and
manufactured statements by both father, Chintaman (P.-W-2) and son Rajkumar
(P.W-3) against the appellants regarding harassment of the deceased for vehicle
or allegations of cruelty to the deceased, cannot be ruled out. '

24. Be that as it may, whatever the allegations are made by Chintaman (P.W-2)

~
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and Rajkumar (P.W-3) against the appellants regarding ill-treatment or harassment
of the deccased for vehicle, in the form of complaints made to them by the
deceased, being deposéd for the first time before the court and not earlier to the
Police, cannot be accepted as correct and true beyond periphery of doubt.

25.  Apposite to point.out that no allegations regarding demand of vehicle, cruelty

or harassment to the deceased were made by Rajkumar (P.-W-3) in the merg

intimation (Ex.P-3), which was recorded at his instance soon after the death of
his sister Sarita Bai. Although the minute details are not necessarily required to

be mentioned in the merg intimation, but when other details including the suspicion

over the death of his sister were mentioned by Rajkumar (P.W-3) in merg intimation

(Ex.P-3) while-informing the death of his sister to the police, the allegations of .
harassment for véhicle or cruelty against the appellants too counld have been

mentioned by him. Absence of such allegations in merg intimation (Ex.P-3) also

echo the possibility of it being an after thought.. ---

26. More so, it also transpires from the evidénce of Chintamarn (P.W-2), that ~
after her marriage deceased came to her pargntal liouse for three-four times
from her in-laws' place and someone or the otlier used to come to takeé her back
for her matrimonial home and last time appellant- fio;2 Vishnu Prasad had taken
her back, but no demand for any money or Rajde(t motorcycle was ever made to

. the father or brother of the deceased in person excelit‘ that the vehicle lying for

repairs in the company was asked for, which too could not be said to be unjustified

when the vehicle was given for repa::s in the company.

27. There is no such cwdence on'record that deceased ever complained to her
parents or brother about any physical torture or beating to her at the hands of the
appellants. No injury was also.fourid by Dr, Azad Kumar Saravagi (P.W-5)-on her
postmortem examination. There was also no cogent evidence on record of either
mental cruelty meted out to the ‘deceased. Merely addressing her as '&rel— —aelel
or telling her “WX 919 7 8 & W as alleged, can hardly be said to be such
willful conduct so as to drive: 2 woman to commit suicide or to cause grave mjury
to her life or limb. -~ . -

28. Thereis also no snch emdence on record that appellants in any way aided,

instigated or entered into .conspiracy or in any way abetted the commission of
suicide by the deceased..Though it has come in the evidence that deceased
committed suicide within three days after going to her nuptial home, but there is
nothing on record to indicate that any of the appellants aided, instigated or abetted

- the commission of suicide by her, or subjected her to—cruelty or harassment for

any unlawful demand within those three days so as to atnact the presumption
under Section [13-A of the Evidence Act.

29.  The mere fact that the deceased consumed poison within three days after
arriving her matrimenial home, by itself, cannot lead to a presusmption that deceased
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was subjected to mental or physical cruelty so as to drive her to commit suicide.
No doubt, the death of deceased Sarita Bai occurred in the dwelling house of the
appellants, which ought to have been explained by them, but then the initial burden
is on the prosecution to prove the guilt of the appellants beyond all reasonable
doubts. The Apex Court in the case of Arvind Singh Vs. State of Bihar (supra)
has also observed as under:

“While it is true that the husband being the companion in the
bedroom ought to be able to explain as to the circumstances but
there exists an obligation on the part of the prosecution to prove -
, the guilt of the accused beyond all reasonable doubt. ' Crirhinal
o jurisprudential system of the country has been to that effect and
: there is neither any dcparture nor any escape therefrom.”

* .30, The trial court in the instant ¢ase praceeded on assumption that when the
deceased consumed insecticide, which affected “her internal organs leading 1o

" vomiting etc., appellants did not take her to’ thehospltal‘for treatment which amounts
to cruelty on their part, butssuch facts were not on record, nor any such guestions
were put to the appellants during their examination under Section 313 of Cr.P.C.
so as to give them an opportumty for giving an explanation in this behalf, ho

presumption under Section “113-A of Evidence Act could be drawp. agamst the .

appellants on this basis ‘in the facts.and circumstances of the case.
31. Thelegal posmon regardmg presumption under Section 113-A of the vadenpe

Act was examined by their 10rdsh1ps in the case of Hans Raj Vs. State of Hm'yana. N

reported in AIR 2004 Supreme Court page 2790 and it was held as under:

“Unlike Section’ 113-B of the Indian Evidence Act a statutory
presumption does-not. arise by operatlon of law merely on proof of
the circumstances enmner,ated in Section 113-A of the Indian
Evidence Act. Under Section 113-A.of the Indian Evidence Act
the presumption has first to establish.that the woman concerned
committed suicide within a period of seven years from the date of
her marriage and that her husband (in this case) had sub_]ected her

to cruelty Even if these facts are established the court is not bound

to presume that the suicide had been abetted by her husband.
Section 113-A gives a discretion to the Court to raise such a
presumption, having regard to all the other circumstances of the
case, which means that where the allegation is of cruelty it must™ -
consider the nature of cruelty to which'the woman was subjected, -
Laving regard to the meaning of word ‘cruelty’ in Section 498-A

of IPC. The mere. fact that a woman committed suicide within
seven years of her marriage and that she had been subjected to
cruelty by her husband, does not automatically give rise to the
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presumption that the suicide had been abetted by her husband.
The Court is required to look into all the other circumstances. One
. of the circumstances which has to be considered by the Court is
whether the alleged cruelty was of such nature as was likely to
drive the woman to commit suicide or to cause grave injury or
danger to life, limb or health of the woman.” '

32. The Apex Court in it's three judges Bench decision rendered in the case of

" . Ramesh Rumar V. State of Chhattisgarh reported in 2001 Cri. L. J. page 4724

also held that presumption under Section 113-A of Evidence Act is not mandatory
and is only permissive and the “other circumstances of the case” used in Section .

. 113-A suggests- the need to reach a cause and effect relationship between the

cruelty and the suicide for the purpose of raising a‘presumption.

33.  In the instant case, however, there was no cogent or positive evidence on
record that appellants subjected the deceased to any such mental or physical
cruelty so as to drive her to commit suicide. There was also no cogent, consistent
or reliable evidence on record that appellants harassed the deceased in connection
with or in order to coerce her to.meet any unlawful demand of property. Whatever
the allegations of cruelty or hardssment attempted to be brought forth on record
by way of alleged oral complaints. made by the deceased to Chintaman (P.W-2)
and Rajkumar (P.W-3), which are not found to be reliable and acceptable, were
also not of such nature so ast¢’drive a woman to commit suicide or to attract the
presumption under Section 1 I3-A of the evidence Act. It would be profitable to
refer to the following bbservation made by their lordships in the case of State of
West Bangal Vs. Orilal Jaiswal and another reported in AIR 1994 Supretne
Courtpage 1418:  ° o 1 -
.- “We may add here that the court should be extremely careful in
- "assessing the facts and circumstances of each case and the
. .evidence adduced in the trial for the purpose of finding whether
-the cruelty meted out to the victim had in fact induced her to end
* the life by committing suicide. If it transpires to the Court that a
victim committing suicide was hyper-sensitive to ordinary
petulance discord and differences in domestic life quite common
to. the society to which the vietim belonged and such petitlance
discord and differences were not expected to induce a similarly
circumstanced individual in a given society to commit suicide, the
conscience of the Court should not be satisfied for basing a finding
that the accused charged of abetting the offence of suicide should
be found guilty.” . :

34.  Thus, as discussed above, when there was no positive, cogent and reliable
evidence against the appellants that they subjected the deceased to cruelty or
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harassment in connection with any unlawful demand of property or in any way
abetted the commission of suicide, neither any presumption under Section 113-A
of Evidence Act could be drawn against the appellants, nor could they be convicted
under Séction 498-A or 306 of IPC. The conviction of the appellants under Section _
498-A and 306 of IPC, therefore, cannot be sustained and déserves to be set
aside.

35. Appealis, thereforc allowed. The conviction of the appellants-under Section
498-A and 306 of IPC and sentence passed on them are hereby set aside. Appellants
are acquitted of the aforesaid charges.

36. Appellants are on bail. Their bail bonds shall stand dlscharged

Appeal allowed.
I.L.R. [2010] M. P., 674
APPELLATE CRIMINAL
Before Mr. Justice Piyush Mathur

3 December, 2009* o
MAZBOOT SINGH o R ... Appellant
Vs. - . R
STATE OF M.P. I e .. Respondent

A. Evidence Act (1 of 1872), Sectmn 3- Ckzld witness - When there
exists a reliable and trustworthy testimony of‘daughter of prosecutrix, it becomes
difficult for Court to brush aside the testimony of .the clyld witness. - (Para 14)

i marftrﬁ'aﬂ(mzasn)»ams—mm&ﬁ o afrE
ﬁgﬁ%ﬁsﬂm\zﬁ?mmqﬁmﬁmms‘r e ® g 9% Sfew
&) 7T & e aEh $ aRusy B S0Er 1) 9 3

B. Evidence Act (1. of 1872), Section' 3 - Child witness - Reliability
- Child witness Has understood the trie meaning of oath and necessity of
speaking truth and has given rational answers to all the questions put to her
- Not exhibited any intellectual incapacity to understand the nature of
questions - No iota of doubt exist aboit tutoring by prosecytion - Evidence .
reliable. " (Para 14)

=], mmﬁﬁw(wniﬁn)ﬂma—wmﬂ’r ' frra
— g Wl S ey 3R Weg diont @ aavadel 31 6l 3f Wi R swe .
WY e et T FRRRTT SR R — we B gl wen § o Afye ek
Wl 98 @1 — Wmméﬁﬁaﬁﬁwﬁmmﬁ Rilt
fazawia |

C. Penal Code (45 of 1860), Sections 354 & 376 - Rape or attempt

*Cr.A. No.42/2006 (Gwalior)
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to outrage modesty - Medical evidence - When medical evidence is
conspicuously silent about occurrence of injuries either on the person or on
private part of prosecutrix, irresistible conclusion of there being no forcible
intercourse could easily be drawn... (Para 16)

T, <vs fedT (1860 FT 45), ©RTY 354 @ 376 — WACHT AT
AT & & e — fafecdie 9eg - ow Rt e ar o affmah
B IRR W T W R Gt 1 sueafy & ar § gre ©7 9 919 81, qaqde AeF
T 89 &7 emiiRren fosed s | feTer o || -

D. Penal Code (45 of 1860), Section 354 . Attempt to outrage the
modesty - Prosecution o establish causation of assault or use of criminal
Jorce against a woman with intend to outrage her ‘modesty. - (Para 17)

. - EvE WRAT (1860 BT 45), GRT 354’ — TSETHT BY BT IS —
mﬁzﬁmaﬁmwwmﬁsﬁfﬁﬁzﬁﬁwmmaﬂﬁ%mﬁ
JTURTIIG S&7 T JATT AT HRAT &7 |

E. Criminal Procedure Code, 1973 (2 of 1974), Section 222 -~ When
offence proved included in offence charged - When it is not clear or doubtful
as to what offence is committed or made out, then the Court possess the
power to convict a person in relation to a minor offence established from the
evidence brought on record. (Para 18)

§. ©vs ufwar wfedm 1973 (1974 @1 2), GRT 222 —~ W9 WG ARET
IR srawrer # wftafaa & — o9 98 W T ¥ 1 eruE o 5 BF 6T TR
far = B, 99 =Ty 99, aﬁn@‘awmﬂﬁrmﬁwﬁﬁﬁﬁrmﬁma%
Wﬁ%ﬁwﬁﬁaﬁmaﬂ#aﬂwﬁﬁ%l
Cases referred : |

AIR 1979 SC 135, (2007)2 SCC 170, (2009) 6 SCC 712, (2008) 15 SCC
133, (2005) 8 SCC 122.

N.D. Singhal & Gagan Sharma, for the appellant.
R.F. Johri, Panel Lawyer, for the respondent/State.

JUDGMENT

Pryusa MarHuR, J. :-This is an Appeal against the judgment of conviction
passed by Additional Sessions Judge Chachauda, District Gwalior in Session Trial
No. 323/2003 vide judgment Dated 05/01/2006 whereby the Appellant Mazboot
Singh has been convicted under Section 376 of the Indian Penal Code and ordered
to undergo sentence of Rigorous Imprisonment for a period of Seven years with
a fine of Rs. Five Hundred.

2. The Prosecution has demonstrated before the Trial Court that on Date
15.09.03 at Village Tulsikheda, the Prosecutrix Halki Bai had gone to her fields
along with her daughter Savita Bai and when at about 11:00 in the Morning Hours
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she was removing the grass from her fields, (where crop of Maize was grown)
the Accused Mazboot Singh caught hold of her from behind and threw her onthe
earth, with an intention to forcibly commit intercourse and when her daughter
Savita (aged 9 years) made hue and cry, then the Accused ran away from the
spot. The Prosecution further demonstrated that the Prosecutrix Halki Bai narrated
the entire story to her husband Kailash in the Evening Hours but since it was
raining during the entire day, the FIR could only be lodged on the next day i.e. on
Date 16.09.03 at 11:00 hours. The Stations House Officer Kumbhraj recorded
the FIR, at the instance of the Prosecutrix Halki Bai and registered an offence
under Section 376 of IPC against the Accused/Appellant Mazboot Singh and sent
the Lady for her Medical Examination where PW-6 Dr. S.J. Baig examined her.

3 -Shri N.D. Singhal, Counsel for the Appellant, submits that there is an un-
explained and inordinate delay in lodging of the FIR, in as much as, the incident
has occured at 11:00 hours on Date 15.09.03, whereas the FIR was lodged at
11:00 hours on the next dayi.e. on Date 16.09.03’ gn'd_ there exist contradiction in
the reason of delay in lodging the FIR in as much as the FIR, offers an explanation
of delay on the strength of falling of rain, whereds the Prosecutrix , her husband
and other witnesses denied this story at the'time of the recording of their Statements
before the Court and had developed a story of ‘Bribe being demanded by the

Police Officers, for the purposes of lodging the FIR. Shri Singhal submits that the .-~

explanation offered for the delay in Lodging the FIR after 24 hours is not only
fatal to Prosecution and un-believable at first blush because the natural rain do
not continue for 24 hours, which could deter a person not to approach the Police
Station, which was situated at a short distance of Two Kms. only and no witness
has corroborated each-other in the Statements about the demand of Bribe. He has
made a reference to the Statements of PW-1/Kailash, PW-2 Halki Bai to
demonstrate that even the husband and wife do not support each other about the
story of lodging of delayed FIR. .

4, Shri Singhal has cited a Judgment of the Supreme Court reported as AIR
1979 Supreme Court, 135 Ganesh Bhavan Patel Vs. State of Maharashtra to
demionstrate that the delay in recording the FIR and the Statements of witnesses,
even while taking into consideration the surrounding circumstances, would-lead to
an irresistible conclusion that the delay and its explanation offered about lodging
of FIR has to be examined with great caution and circumspection and the
complete benefit of delay should be: given in favour of the Accused.

5. Shri Singhal further submits, on the strength of the Medical evidence, to
demonstrate that when the Lady was examined by Dr. S.]. Baig neither the injury
marks were found upon her body nor signs of forcible intercourse were seen by
 the Lady Doctor. He further submits that when the Prosecutrix has described
_ herself to be completely stained with mud, it was expected from the Medical
Expert to have made reference about the status of the clothes and the existence
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of the mud upon the Prosecutrix, because that would have further corroborated or
contradicted the story of the Prosecution. He further submits that even though the
necessary slide of the semen and vaginal fluid were obtained by the Doctor, no specific
proof of existence of semen on the clothes of the Prosecutrix was proved in evidence.

6. Shri Singhal has referred to the Spot Map (Exhibit P-5) to demonstrate that
the Fields of the Complainant and the Accused were adjoining each other and
crop of Maize was grown in the Fields, therefore it was difficult for any women
not to sustain any injury in view of the nature of the crop and the location, suggested
in the Spot Map. He referred to the Statements of prosecutrix to demonstrate
-that even if the place of the Commission of the offence is taken to be on the
‘boundary ( Medh) of the field it would have expdsed the Lady and the Accused
to the vicinity of the adjoining Agriculturist and sinée none of the adjoining
Agriculturist were examined by 1.0., the entire story put forth by the Persecution
gets suspicious, as the neighboring Agriculturist were the best available witnesses,
in view of the fact that the incident occurred in the broad day light,

7. Shri Singhal has read over extensively the Statements of Savitabai (PW-3)
aged 9 years to demonstrate that though the Trial Court has found her to be a
child of sound understanding, however her evidence is consisting of sufficient
contradictions, on the basis of which, it can not be completely relied upon, however
he-has conveniently picked up those statements of Savitabai ( PW-3) to
-dernonstrate that it is only the child witnéss Savitabai who made an alarm, upon
looking the Accused at the scene of offence, however she nowhere states about
the event of shouting of her mother and while highlighting this conduct of the
child witness Shri Singhal demonstrates that in the peculiar facts and circumstances
of this Case, it becomes completely unreliable to sustain a conviction on the basis
of contradictory Statements of the Prosecutrix and her own daughter about the
commission of the offence. ‘

8. The Counsel for the Appellant has articulated his argument on the strength
of the timings rqﬂqcting in'the FIR and the Statements of Halkibai (PW-2) and
-Savitabai ( PW-3) where not only the prosecutrix had described the timings of the
offence around at 11:00- in the morning bours, (which she further clarifies and
confirms in her testimony before the Court) whereas PW-3/Savitabai States that
the incident took place when the Sun was about to set. Shri Singhal submits a
reverse argument here that when the Trial Court has found the child witness to
be trustworthy, therefore her entire testimony has to be treated to be trustworthy
even for the purposes of comparing the two sets of evidence, in relation to the
timings offered by the Prosecution witnesses, to understand as to whether any
incident took place or not or further to demonstrate the exact timings of the
incident. He heavily stressed upon the contradiction crept in the Statements of the
the two witnesses PW-2 and PW-3 which highlights the unnatural conduct of the
two witnesses about the timings of the incident.
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9. Shri Singhal has read over the Statements of PW-1 Kailash, PW-2 Halkibai
and PW-3 Savitabai to explain the conduct of the Prosecutrix while bringing the
entire chain of events to develop the story of consent of the Prosecutrix, where in
Paragraph (1), PW-2 Halkibai nowhere states about the fact of her shouting
throughout the incident, which shows that she made no hue and cry about the
incident. Shri Singhal further submits that PW-3 Savitabai has no where averred
that her mother has shouted at ‘all, whereas she has stated that while watching
the Accused person lying on her mother she shouted herself and thereafter the
Accused ran away from the Spot. Therefore the learned Counsel for the Appellant
contends that the conduct of the Prosecutrix becomes very relevant for
understandmg the nature of the offence as also for presuming her consent in the
commission of the offence. He also made a reference to the Age and Personality
of the Prosecutrix and the Accused (who are 30 years and 46- years of age
respectively) to demonstrate the physical dlspanty, due to the age and the
resistance, which the Prosecutrix could have offered in the givén circumstances
and his submission gets fortified from a perusal.of the Medical Report that had
the physical force been applied by thé Accused person, for securing intercourse -
with the lady, the possibility of occurrence ‘of injury marks en the person of the
Proseuctrix could have not been ruled out ‘and since the Medical Report is quite
clear about the non existence of the injuries upon the Progeucturix, the story put
" forth by the Prosecution about offering resistance gets belied. .

10.  Shri R.P. Johri, Léarned Panel Lawyer appearing on behalf of the State has
argued that apart from the Statements of the Proseucutrix and her husband the
Statements of the child witness PW-3 Savitabai is very relevant because she has -
actually seen the incident and her status of being eye witness can not be ignored
merely on account of certain minor lapses or contradictions in her testimony. He
very strongly argued that all the elements requiring for the constitution of the
offence of the rape are fulfilled and a perusal of the testimony of proseucutrix
alone would established that the Accused/Appellant has forcibly made intercourse
with the Prosecutrix and as such the Sessions Court has not committed any illegality
in convicting the Appellant under Section 376 of the Indian Penal Code.

11.  Shri N.D. Singhal appearing for the Accused has read over the Statements
of PW-3 Savitabai and PW-1 Halkibai to demonstrate that the witnesses have
narrated incident that the Accused was found to be lying on the person of the
Proseuctrix, rather he was described to have fallen upon her ( loom gaya) but
none of the Prosecution witnesses have ever said about the actual act of forcible
intercourse or even about minor penetration, therefore it could not be said that
the offence as descnbed and punishable under Section 376 of IPC was made out
atall.

12.  The argument advanced about the Delay in lodgement of the FIR. prima
facie appears to be convincing that even when the incident occurred at 11:00
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Morning Hours, the Prosecutrix choose to remain silent up till Evening, when her
Husband Kailash P.W.(1) came back to Home, from the Fields and even thereafter
the F.I.R. could be lodged on the Next Day, by offering an unrealistic averment
about continuous falling of Rain Water, but a careful reading of the contents of
the FLR. reveals that the Delay in the lodgement of the F.L.LR. was accurately
revealed at the time of the recording of the F.I.R and as such it could not be
treated to be so fatal that the entire story about the commission of the offence
could become untrustworthy or unreliable. The Supreme Court has examined
several such illustrations, in the case of Ramdas Vs. State of Maharashtra (2007)
2 SCC 170, which could be treated to be plausible causes of Delay in the lodgement
of the F.I.R. wherein the Court has ruled that the Courts should consider totality
of the evidence, for weighing as to whether the delay in lodging the Fisrt Information
Report adversely affects the case‘of the Prosecution and since there exist adequate
explanation about the Delay in the present case, 1 do not find that there was such
a delay in the lodgement of the F.I.R. which could be treated to be fatal or could
enure to the advantage of the accused, in the peculiar facts and circumstances of
the present case.

13. A close analysis and scrutiny of the Statement of PW-2 Halki Bai
demonstrate that the Prosecutrix has made a very categorical narration of the
entire scene, right from the stage of recording of the FIR till the recording of her
statement before the Court and has made no material contradictions as regards
the holding of her person from behind by the Accused persons and forcibly falling
her on the earth and making an attempt to commit the offence of rape, and she
has also. speq1ﬁ9a11y averred about the actual penetration in her statement but the
manner in.-which she has narrated the incident about the actual penetration, appears
to be quite uniatural, because she has described the presence of her daughter
Savitabar in such a close proximity of the place of incident that it becomes
impossible to ascertain as to whether there was an act of forcible intercourse by
the Accused person at all, as the Prosecturix herself clarifies that the moment
accused fell upon her, her daughter made an alarm by shouting. This goes to
show that the daughter did not shout when the Accused caught the Lady or forcibly
threw her on the floor of the field but she shouted at that point when she saw him
lying upon her Mother.

14, Had there been no eye witness of the incident and had there been no
comparable eye witness account on record, it would have been an 'Open and
Shut' case for the Prosecution to have secured a conviction of the accused, only
and exclusively on the strength of the testimony of the Prosecutrix herself, (who
has made a categorical statement about actual penetration), but when there exist
a reliable and trustworthy testimony of none other than the Daughter of the
Prosecutrix, (who has proved herself to be a girl of sound understanding, in the
entire narration of events), it becomes difficult for the Court to brush aside the
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testimony of the Child Witness, who gives a graphic description of each and every
minute detail of the incident, which further leaves the Court with no choice except
to accept the testimony of an innocent witness, who seems to bear or carry no
malice or bias in her heart or mind. The Supreme Court has observed in its recent
Judgement in Himmat Sukhadeo Wahurwagh Vs, State of Maharashtra (2009)
6 SCC 712 that when the witness of tender age is able to discern between right
and wrong and understand the implication of what he/she says then Section 118
of the Evidence Act would not preclude a Child from being a Witness and the only
test required to be applied would be to examine as to whether the Witness
understand the sanctity of Qath and the import of the Questions that were put to
hitn/her. Therefore while analyzing the testimony of the Child Witness in comparison
to the testimony of an Adult Woman/Prosecuttix, I find that the Child Witness had
understood the true meaning of Qath and necessity of speaking Truth and has
given rationale answers to all the questions put to her and has not exhibited any
intellectual incapacity to understand the nature and/or import of the questions put
to her and no iota of doubt exist about tutoring by the prosecution and even when
the Supreme Court has insisted for the corroboration of the testimony of the Child,
Witness, (as a Child being susceptible to tutoring), the fact remains thata cautious
scrutiny of the entire Evidence, done with clarity and circumspection reveals that
the evidence suggesting for the attempt to outrage the modesty of the Prosecutrix -
certainly gets corroborated with the testimony of the Child Witness, therefore this
Court accepts the truthfulness of the graphic description given by the Child Witness
about the entire incident-and record a finding that the Prosecution has failed to
establish beyond reaschable doubt that the accused has committed an Qffence of

Rape, in terms of Section 376 of the Indian Penal Code however the Prosecution - ‘

has proved that the appellant has committed an Offence punishable under Section
354 of the Indian Penal Code and consequently while granting him the 'Benefit of
Doubt', this Court acquits the -Convict Appellant Mazboot Singh from the Charge
of Section 376 but convict him under Section 354 of the Indian Penal Code and
sentence him to undergo Rigorous Imprisonment for Two Years with Fine of Rs.
500/-,

15.  The Supreme Court has recently examined in the case of a Gang Rape, the
scope of the application of the provisions of Sections 113-A, 113-B and 114-A of
the Evidence Act, for ascertaining the correctness of the statements of the
Prosecutrix and has ruled in the case Raju Vs. State of M. P. reported as (2008)
15 SCC 133 that the allegations about Rape must be examined as that of an
injured witness, whose presence at the spot is probable but it can never be
presumed that her statement should, without exception, be taken as the gospel
truth and at best her statement can be adjudged on the principal that ordinarily no
injured witness would tell a lie or implicate a person falsely, but when the allegations
about the commission of Rape are not proved then the benefit of doubt should be
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extended to the accused person, since Truth and Falsehood are so inextricably

intertwined, that it becomes impossible to discern, where one ends and-the ‘other-
begins. Therefore the caution given by the Supreme Court in its previous Judgement
of State of M. P. Vs. Dayal Sahu (2005) 8 SCC 122 also gets attracted; wherei
the Supreme Court (while finding acquittal of accused, on the ground.of non-.
examination of the Doctor to.be bad) has observed that the Doubt should-be a.
reasonable doubt and the Court should not reverse the findings of guilt; on, the
basis of irrelevant circumstances or mere technicalities. However there exist
relevant circumstances and cogent evidence suggesting for the non-commission
of Offence of Rape, therefore in view of contradictory evidence of agtual:

penetration /intercourse, this Court arrives at a conclusion that this would be an

appropriate case where the accused should be granted the benefit of doubt

16.  When the testimony of PW-3 Savitabai is independently examined, it reflects -
that she shouted exactly at that point of time when the Accused forcibly caught
hold of the Prosectrix and threw her on the floor of field therefore PW-3 Savitabai
has not said anything about the act of penetration at all and when specific. questions:
about her presence on spot were put to her during the Cross-examination she.
confirmed that she shouted immediately when the Accused threw her mother-on*
the floor of the field. This specific evidence of PW-3 Savita Bai demonstrates
that she has narrated the correct story about simply making an attempt.by the*
Accused person for molesting the Prosecutrix and not an act of actual intercourse.
The Medical Report is conspicuously silent about the occurrence of injuries elther
on the person or on the private parts of the Prosecutrix, and as such an 1rres1st1b1e
conclusion ofthere betng no forcible intercourse could be easily drawn. Therefore
while granting benefit of doubt to accused, I do not find that an offence of
committing rape is made out, which could be pumshable under Section 376 of the
IPC, however a perusal of the entire testimony of the Prosecution Wltnesses
definitely demonstrate 1hat ‘a calculated attempt to outrage modesty of the
Prosexutrix was made on béhalf of the Accused person, with the use of cnnuna.l
force as defined in Sectlon 354 of IPC. For ready reference Section 354 IPC 1s
quoted herein below:

" 354 Assault or crlmmal force to woman with intent to,
outrage her modesty-Whoever assaults or uses criminal force
to any woman, intending to outrage or knowing it to be likely that
he will thereby outrage her modesty, shall be punished with
imprisonment of either description for a term which may extend
to two years, or with fine, or with both."

17. The element requiring for proving a charge of Section 354 is to establish
causation of assault or use of criminal force against a woman with intend to
outrage her modesty and since in the present matter the Proseucutrix and her
daughter Savitabai ( PW-3) have proved in their Statements that the Accused /
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Appellant Mazboot Singh has used criminal force against the Proseuctrix, by
catching hold of her from behind and throwing her on the floor of the field, with
an intention to outrage her modesty, an offence under Section 354 of the Indian
Penal Code is certainly made out and proved.

18. The Code of Criminal Procedure has envisioned this exigency and had made
specific provision in Section 222, when it is not clear or doubtful as to what
offence is committed or made out, (without imposition of the substantive charge),
then the Court possess the power to convict a persons in relation to a minor
charge, established from the evidence brought on record, and since Section 354
happens to be a minor charge or an alternative charge of the substantiative offence
punishable under Section 376 of IPC the accused Mazboot Singh is convicted for
committing an offence under Section 354 of IPC. The ‘judgment of the Supreme
Court and this Court throw sufficient light on the subject that when the Court
finds that accused has not committed an offence in theé nature of Section 376
IPC, he could be conveniently convicted for a lesser offence under Section. 354
IPC therefore, I hereby convict the Appellant under ‘Section 354 of IPC and
acquit him from the charge of Section 376 IPC by granting him benefit of doubt.

Consequently the Judgment of conviction passed against accused Mazboot Singh
under Section 376 IPC is set aside, instead he is convicted under Section 354 IPC
for a sentence of Rigorous Imprisonmént of Two years, with fine of Rs. 500/-.

19. The Record demonstrates that the Accused/Appellant was in custody in
between Dates 1.10.03 to 14.10.03. It has also been brought to my notice that
after the delivery of the Judgment of the Sessions €ourt on Date 05.01.06, the
Apphcatlons for suspension of sentence wer¢ made on behalf of the Accused/
‘Appeliant in the present Appeal but the same. were rejected by two Orders
Dated 22.02.06 and Dated 03.07.06 which shows that right from the date of
delivery of the Judgment by the Sessions Court, the Accused/Appellant remained
in Judicial Custody (Jail) and has served the entiré sentence of two years, now
awarded under Section 354 IPC, therefore he would be entitled to be released
immediately, if he is not detained in connection with some other offence.

Therefore, Criminal Appeal is partly allowed, in terms of the aforesaid
judgment.
: Appeal partly allowed.
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- Decegsed dzed along withher 2-year old girl by burning wrthm 7 years of
marriage in’ abnormal circumstances - Appellant also did not mform the
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K.S. CravHaN, J. :—Appellant No.2 Ram Charan has died during the
pendency of this appeal, hence appeal against him has been abated.

2. This eriminal appeal has been preferred under Section 374(2) of the Code
of Criminal Procedure being aggrieved by the judgment,” finding and sentence
dated 20.12.1990 passed by Additional Sessions Judge, Dindori (M.P.) in S.T.
No.10/1990, whereby the appellant has been convicted under Section 498-A and
304-B of I.P.C. and sentenced to R.L for 3 years and R.I. for 10 years. Both the
sentences were directed to rin concurrently.

3. The prosecution case in short is that Mamta Bai was married with this
appellant Srikant in the year.1986 in the Collective Marriage Conference held at’
Jabalpur. At that time no any dowry was settled but afterwards the appellant
" started demanding dowry-of Rs.15,000/- and used to harass her and subjected to.
cruelty on account of not fulfilling the demand. Badri Prasad Gupta (PW-17) the
brother of Mamta who'was Sub Engineer in Irrigation Department at Balkunthpur
managed the appellant to open a hotel at Baikunthpur which was run by him for
2% months but the business of hotel could not run properly hence'it was closed..
Thereafter appellant had gone to Bhopal for business purposcs. From there also
he returned to Baikunthpur and intended to start the business of stationery at
Vikrampur, therefore, Badri Prasad Gupta gave Rs.2500/- to him. Thereafter also .
he persisted his demand anid got the letters written by his wife Mamta (deceased)
and brother Ramakant but the parents and the brothers of deceased could not
manage the same. Therefore he continued the harassment of his wife Mamta
Bai. On 25.07.1989 Mamta poured kerosene over her and her daughter Ruby
aged 2 years and ablazed the fire on account of which they sustained burn injuries.
" Guljarilal (PW-’I) informed at outpost Vikrampur on the same day. This report
was written in Rojnamcha Sanha (Ex.P-33C) by Ravishankar (PW-37). Sardar
Makhan Singh, Principal of Government Higher Secondary School, Vikrampur
recoided her dying declaration (Ex.P-26). Mamta and her daughter Ruby were
sent'to P.H.C. Dindori where they were admitted. Dr. S.K. Khare (PW-11)
intimated the concerned police for recording her dying declaration, therefore, at
the request of concerned police C.L. Yadav (PW-8), Naib Tahsildar and Executive
Magistrate recorded her dying declaration (Ex.P-6). On 26.07.1989 at 3:05 a.m.
Mamta died, her daughter Ruby also died. Marg intimation No.0/89 was registered
at Police Station Dindori from where it was sent to Police Station Shahpur where
the marg intimation No.15/89 under Section 174 of Cr.P.C. was registered. After
preparing panchnama of dead body of Mamta the postmortem examination was
conducted by Dr. 8.K. Khare (PW-11) and Dr. R. M, Mishra (PW-29), According
to their opinion the cause of death was shock as a result of extensive burns.
However, viscera and articles were preserved for further chemical .and his to
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pathological examination. The inquiry was made. The spot map was prepared.
The container of the kerosene and match box etc were seized from the spot.
Other articles were also seized. On the basis of inquiry of marg intimation, F.I.R.
of Crime No.81/89 under Section 306 of I.P.C. was registered at Police Station
Shahpur. The statement of the witnesses were recorded during the course of
investigation. The seized articles were sent to F.S.L. Sagar for chemical
examination. After completing the investigation, the charge sheet was filed in the
Court of .M.F.C. Dindori who committed the case to the Sessions Court for trial.

4. Accused was charged-under Section 498-A, 304-B or in alternative under
Section 306 of I.P.C. He denied the guilt and claimed to be tried mainly contending
that he is innocent. The prosecution ¢xamined as many as 37 witnesses whereas
the appellant did not examine any witness.- After appreciating the evidence trial
Court found him guilty under Section 498-A and 304-B of 1.P.C. and sentenced
thereto as stated hereinabove in para no.2 of this judgment. Being aggrieved by
the judgment, finding and sentence the instant appeal has been preferred on the
grounds mentioned in the memo of appeal.

5. Shri Yogesh Dhande, learned counsel for the appellant submitted that the
court below has-not appreciated the evidence i in proper perspective. Since the
marriage was performed in a Collective Marrlage Conference, therefore, there
was no question of settlement of dowry. The appellant has never demanded the
meney in dowry. His economic condition was poor therefore he demanded the
money for starting the business. The death was accidental and the-court below
has committed an illegality in not relying upon the dying declarations given by
Mamta. There is no evidence that she was subjected to cruelty soon before her
death, therefore, the prosecutxon has failed to prove the guilt beyond reasonable
against the appellant and the Court below has’committed illegality in convicting'
and sentencing the appellant. The finding of guilt is erroneous which deserves to
be set aside and the appellant is entitled for acquittal.

6.  Onthe other hand, Shri Dildar Singh Purba, learned Dy. G.A. appearing on
behalf of respondent/State and Shri G.P.Patel, learned counsel for the complainant
supported the impugned judgment, finding and sentence mainly contending that
death of Mamta was not accidental: The dying declarations were given under the
pressures of the appellant.and his family members. There is ample evidence that
she was subjected to cruelty. She has written the letters from time to time in this

., regard. The finding of guilt is proper hence does not call-for any interference.

7.  The main point for consideration in this appeal is that whether the court
below has committed any illegality in convicting and sentencing the appellant under
Section 498-A and 304-B of LP.C.

8.  There is no dispute that marria gé of Mamta was performed with this appellant
in the year 1986 in Collective Marriage Conference held at Jabalpur and she died
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on 26.07.1989 by burn injuries in her in-laws house. The dispute is whether her
death was suicidal or accidental.

9.  Ttis borne out from the record that one Guljarilal (PW-6) informed police
Vikrampur on 25.07.1989 about this incident. The report was written in Rojnamcha
_ Sanha (Ex.P-33C) by Ravishankar (PW-37) the then A.S.L. at outpost Vikrampur.
He immediately rushed to the spot and found that Mamta and her daughter were
‘seriously buint. Sardar Makhan Singh (PW-35) who was the Principal of
Government Higher Secondary School, Vikrampur recorded her dying declaration -
(Ex.P-29) wherein she stated that when she was cooking meals the ‘Dibbi’ (small '
container) of kerosene fell down on account of which she caught fire and burnt.
However, this witness in the cross examination has admitted that he did not see

any oven, or container of kerosene there. The kerosene was not spread there.

There was no smell of kerosene from the body of Mamta. However, he has been
contradicted from his earlier police statement (Ex.P-30). He has further stated

that Mamta was seriously burnt. He has taken her thumb impression on dying
declaration (Ex.P-29). But this dying declaration was not read over to Mamta, On
another dying declaration (Ex.P-6) Dr. S.K. Khare has given certificate that her

both hands were burnt hence she could not sign or affix thumb impression on it. In

the aforesaid situation the evidence of Sardar Makhan Singh (PW-35) is not reliable

that she affixed thumb impression on Ex.P-29. He is contradicted from his own
statement on this point. : '

10. It is apparent that Ravishankar (PW-37) did not send any requisition in
writing to this witness for recording her statement. It appears that on the oral
request of the concerned Inspector he has done so. This statement has not been
recorded in question and answer form, It hds not been read over to her. There is
no certificate of the Doctor that she.was’ fit to give such statement. Autopsy
Surgeons who conducted the postmortém examination of the deceased have clearly
stated that the smell of kerosené was coming out from the dead body of deceased.
This the 'statement of this witness is contrary to the statement of the Autopsy
Surgeons. Thotigh he has stated in his police statement Ex.P-30 that the smell of
kerosene was coming out from her body but-in the Court he has denied such fact.
Thus he is giving the self contradictory statement on the material fact. Therefore, he
appears to be an interested witness and no reliance can be placed on his evidence.

11. Mamta and her daughter Ruby were sent to P.H.C., Dindori and her dying .
declaration (Ex.P-6) was recorded by C.L. Yadav (PW-8), the then Naib Tahsildar
and Executive Magistrate, Dindori. The certificate that she was fit to give statement
was obtained from Dr. S.K. Khare (PW-11). C.L. Yadav (PW-8) has given
statement that he recorded the dying declaration of deceased Mamta and she
gave such statement. She remained conscious during the course of recording the
statement. This witness has stated that at the time of recording the statement no
other person except doctor was present there. Other persons were sent outside.
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12.  On perusal of his statement it reflects that he has given the evidence before
the Court in a very short slipped manner. He has not given the evidence in detail
as to what the deceased stated in her dying declaration. The court also failed in
his duty to record the statement of this witness properly. It is evident that such
dying declaration was not recorded in the question and answer form, therefore,
the dying declaration was not recorded properly. It is evident that the members of
her in-laws family were there when she was admitted in P.H.C. Dindori therefore
the possibility of their influencing the deceased for giving such statement cannot
be ruled out. Thus dying declaration was not given voluntarily. Moreover, as stated
carlier, the theory of falling down kerosene and consequently catching the fire has
been negatived in view of the evidence of Autopsy Surgeons Dr.S.K. Khare (PW-
11) and Dr. R.M. Mishra (PW-29) who have clearly deposed that the smell of
kerosene was coming out from the body of the deceased which can only.be possible
by pouring the kerosene over body and setting the fire. Dr. R.M. Mishra (PW-29)

- has clearly opined that it was not the case of accidental fire. This is not proved
" that Mamta gave dying declaration voluntarily.

13. Learned counsel for the appellant placed reliance on the decision in the

- case of Hariram @ Harishankar vs. State of M.P., 2007 (3) M.P.L.J. 554

wherein it has been held that dying declaration can be acted without corroboration
if it is found to be otherwise true and reliable. Corroboration is necessary when
the same is infirm.

14.  So far as the presenticase is concerned the dying declaration was not true
and voluntary and it was given'under the influence of the family members of the
appellant, therefore, the cited case is of no help to the appellant.

15. © Mamta died on 26.07.1989 at 3:05 a.m. The panchnama of dead body was
prepared. Postmortem examination was conducted by Dr. S.K. Khare (PW-11)
and Dr. R.M. Mishra (PW-29). According to their opinion the cause of death was
shock as a result of extensive burns. The postmortem examination report is Ex.
P-14A which contains the signature of both the Autopsy Surgeons.

16. . Thus Mamta died on account of extensive burns. Keeping in view the
evidence of the Autopsy Surgeons, her death can not be regarded as accidental
hence the contention of the leamed counsel for the appellant that her death was
accidental is not acceptable. Since Mamta died due to burns within 7 years of her
marriage, therefore, the fact that she died in abnormal circumstances within the
span of 7 years of her marriage in her in-laws house has been established.

17. The prosecution has led the evidence that Mamta was harassed by the
appellant for dowry and she was subjected to cruelty on account of which she
committed suicide. Such evidence deserves to be considered.

18. Ramdayal Gupta (PW-22) is the father of deceased Mamta and Ravishankar
Gupta (PW-7), Badri Prasad Gupta (PW-17) and Purushottam Lal Baishya
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(PW-3) are her brothers. They have given evidence that appellant demanded
Rs.15,000/-. The letters were also received. They have denied the suggestive
question that the appellant demanded such money for doing the business.

19. Ramdayal Gupta (PW-22) has deposed that Rs.7,000/- were given at the
time of marriage but the appellant demanded Rs.15,000/- at the time of ‘Bidai’.
His daughter used to tell him that the appellant used to demand money. She told
this thing 3-4 times and lastly before 5:6 months of this incident. Since he was not
having money therefore the same could not be given. His daughter wrote the
letter Article-B to him which was seized by the police. In the cross examination
he has stated that he did not lodge the report regarding the demand of dowry
because he wanted relation to be maintained.

20. Ravishankar Gupta (PW-7) has also given evidence that appeHant demanded
Rs.15,000/- but he did not provide the same. He also received letter Artlcle-D
written by the brother of this appellant.

21. Badri Prasad Gupta (PW-17) has also stated that the appellant demanded
Rs.15000/-. He used to harass his sister, therefore, he took his sister to Baikunthpur
where he was serving. The appellant also reached there. He managed to open a
hotel to appellant but it could not run for a long time and hence closed after 22
months. Thereafter the appellant went to Bhopal to do some other business. On
Holi festival he returned from Bhopal. Thereafier he intended to start the business
of stationery at Vikrampur for which he provided Rs.2,500/- but afier a week one
letter written by his sister was received wherein it was mentioned that she was in
trouble. This letter is Article-C. This witness has also denied the suggestive question
that the appellant demanded the money for starting thg business. He has clearly
stated that appellant warmed him that if the demand is net fulfilled then he will not
come to take back his wife to her in-laws house. This fact was also mentioned in
the letter Article-D.

22. Purushottam Lal Baishya (PW-23) has stated that after marriage he had
gone to Vikrampur where the appellant demanded Rs.15,000/- but he refused. ™ .

Thereafter he demanded Rs.3000/- or Rs.4000/- but he expressed his inability to
provide any 'amount. He also received the letter of the appellant wherein the
demand of money was made but that letter is not traceable. He has also stated
that his sister used to tell him that appellant harasses her on account of not giving
the dowry.:

23. Thus all these witnesses have given evidence against the appellant that he
used to demand the money and harass Mamta for not fulfiiling such demand.
None of them has admitted the defence that appellant used to demand such money
for starting the business.

24.  Onappreciation of their evidence it is manifestly clear that though the dowry
was not settled at the time of marriage but thereafter he started demanding cash

7
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of Rs.15,000/-. Demand was not disputed by the appellant. However, his defence
is that he demanded the money for starting the business but none of the witnesses
has admitted his defence and he has not produced any evidence to prove this fact.
The evidence of Badri Prasad Gupta that appellant wamed that in case of not
providing Rs.15,000/- he will not come ta take his wife back to in-laws house
clearly indicates that this demand was in the form of dowry and not by way of
request for starting the business. The letters Articles A, B, C & D were said to
have been written either by Mamta or by Ramakant younger brother of this
appellant at the instance of appellant or his father.

25. Ramakant Gupta (PW-13) who is the brother of this appellant has deposed
that Rs.15,000/- were settled at the time of marriage. Out of it Rs.7000 to 8000/~
were given at the time of marriage. The assurance was given to provide the rest
amount Jater on therefore, he wrote a letter to provide such money for business at
the instance of his father. v

26. The evidence of Rama Kant Gupta also establishes the fact that the demand
of money was made. As observed earlier this demand was not made for starting
business but in the form of demand.

27. The letters written by Mamta and by Ramakant brother of this appellant
have been proved by the evidence of H.S. Tomar (PW-3 6) Hand Writing Expert.
These letters were seized vide seizure memo Ex.P-17 and were available before
the court below who had an opportunity to peruse and consider the same and took
the view that dowry demand was made. These letters were sent in a packet to
this Court but unfortunately these letters have been mutilated by the termites and
the attempts were made to reconstruct the record but in vain, Now the position is
that no part of these letters is legible. But there is sufficient evidence in this
regard that the appellant demanded dowry and subjected Mamta to cruelty for not
fulfilling such demand. She was so harassed that she determined to end her life
along withher daughter Ruby aged 2 years by burning. Thus two lives have gone
for.the sake. of dowry.

28. Inthe case of State: of Rajasthan vs. Jaggu Ram, (2008) 12 SCC 51 the
Apex Court has held thus: “

“10. At the outset we consider it proper to mention that with a
view to curb the growing menace of dowry deaths, Parliament
amended the Penal Code and the Evidence Act and inserted
Sections 304-B and 113-B respectively in the two statutes. This
was done keeping in view the recommendations made by the Law
Commission of India in its 21st Report. Section 304-B(1) IPC lays
down that where the death of a woman is caused by burns or
bodily injury or occurs otherwise than under normal circumstances
within seven years of her marriage and it is shown that soon before
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her death she was subjected to cruelty or harassment by her
husband or any relative of her husband for, or in connection with,
any demand for dowry, such death shall be called “dowry death”,
and such husband or relative shali be deemed to have caused her
death. Explanation appearing below sub-section (1) of Section 304-B
declares that for the purpose of this sub-section, “dowry” shall
have the same meaning as in Section 2 of the Dowry Prohibition
Act, 1961. Sub-section (2) of Section 304-B prescribes the

minimum punishment for dowry death as seven years_which can

be extended up to imprisonment for life.

11. The ingredients necessary for the application of Section 304-B

IPC are:

1. that the death of a woman has been caused by burns
or bodily injury or occurs otherwise than under normal
circumstances; ' .

2. that such death has ﬁeen-caused or has occurred
within seven years of her marriage; and

3. that soon before her death the woman was subjected
to cruelty or harassment by her husband or any relative
of her husband in connection with any demand for dowry.

12. Section 113-B of the Evidence Act lays down’that if soon
beforz her death a woman, is subjected to.cruelty or harassment
for, or in connection with any demand for dowry by the person
who is accused of causing her death then the court shall presume
that such person has caused the dowry death. The presumption
under Section 113-B is a presumption of law and once the
prosecution establishes the essential ingredients mentioned therein
it becomes the duty of the court to raise a resumption that the
accused caused the dowry death.

13. ‘A conjoint reading of Section 304-B IPC and Section 113-B,
Evidence Act shows that in order to prove the charge of dowry

death, prosecution has to establish that the victim died within 7

years of marriage and she was subjected to cruelty or harassment
soon before her death and such cruelty or harassment was. for
dowry. The expression “soon before her death” has not ‘been
defined in either of the statutes. Therefore, in each case the court
has to analyse the fats and circumstances leading to the death of
the victim and decide whether there is any proximate connection
between the demand of dowry, the act of cruelty or harassment
and the death- State of A.P. v Raj Gopal Asawa, Arun Garg v.
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State Punjab, Kaliyaperumal v. State of T.N. Kamesh Panjijlar
v. State of Bihar and Ram Badan Sharma v. State of Bihar.”

29. In‘'the light of the aforesaid pronouncement and in the facts and
circumstances of this case it is established that Mamta died within 7 years of her
marriage in the abnormal circumstances by burn injuries in her in-laws house. She
was subjected to cruelty. Being harassed she ended her life along with her two
years daughter Ruby. The conduct of the appellant is-highly suspicious because
he even did not-inform the incident to the police or to the parents of deceased.
The circumstances suggest that being harassed by persistent and consistent demand
of dowry which she wasnot'in a position to fulfill she determined to end her life.

" The prosecution has proved the guilt beyond reasonable doubt against the appellant.

The court below has dealt with every aspect in great detail and has rightly arrived
at the conclusion regarding the guilt of appellant. ‘There is no infirmity, illegality,
impropriety or pervetsity in such finding hence the same is hereby affitmed. Looking
to the gravity of offence and keeping in view that Mamta and her daughter Ruby
have died the sentence awarded by the trial Court is not excessive.and hence it
does not call for any interference. The appeal is meritless and deserves to be
dismissed.

30. Consequently, the appeal fails and is disitiissed accordingly. The conviction
and sentence-passed by the court below are hereby affirmed. The appellant is on

" bail. His bail ‘bonds are. cancelled. He be directed to surrender before C.J.M.
- Dindori on 18.01.2010 for serving out the remaining part of the sentence.

- o ’ Appeaf dismissed.

i
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-CIVIL REVISION
Before Mr. Justice Abhay M. Nuaik

. 24November, 2009% T
RAMNIWAS SHARMA | . -+ Applicant
Vs. ) T
SMT. JASODA BAI & ors. B Non-apphcant

A. .Specific Relief Act (47 of 1963), Sectlon 6 - Aﬁ‘er dispossession,
defendant constructed two: Pucca rooms on the suit property - Suit u/s 6 of
the Act - Decree for restoration of possession with the direction to the
defendant for removal of construction - Held - Court has no power to direct
Jor removal ‘of -construction in a suit u/s 6 of the Act - Such direction set-
aside - Decree modified accordingly. - ‘ (Paras 16 to 18)
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B. Specific Relief Act (47 of 1963), Section 6, Civil Procedure
Code, 1908, Section 115 - Remedy against a decision u/s 6 of the Act -
Unsuccessful party can file a suit based on title - Remedy of filing a revision
is available but that is only by way of an exception - Held - In’the present
case, direction for removal of construction issued which is obviously an
exceptional circumstance - Therefore, revision is maintainable. (Para 17)

w. fififde agoiy st (1963 &1 47), 9RT 6, fafae wfipar,
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Cases referred :

AIR 1984 SC 1894, AIR 1971 SC 2324, (1999) 8 SCC 274, AIR 1915 Cal
687, AIR 1940 Cal 464,-1977 MPWN SN 5189, (2004) 4 SCC 664.

"H.D. G}tpta‘ with"D.D.- Bansal, for the applicant.
Ashok Khedkar, for the non-applicants.

ORDER

ABHAY M. NaIg, J..:~This revision is directed against Judgment and decree
dated 4th December, 08 passed by the court of Additional Judge to'the court of
First Additional Distitct Judge, Gwalior in Civil Suit No.29-A/08, filed under Section
6 of the Specific Relief Act.1963.

2. Plaintiffs instituted a suit mainly with the allegation that the suit house
situated at Narayani Bai Ki Ganji, Shinde Ki Chhawnt, Bijali Ghar, Lashkar Gwalior
bearing Municipal Number 1174 Ward No.32(old number 1046 Ward No.32 and
carlier number 943 Ward No.23) was owned and possessed by the plaintiffs which
was entered into the municipal record in the name of Sunderpal, husband of the
plaintiff No.1 and father of plaintiff Nos. 2 to 6. Plaintiffs used to reside in the suit
house. However due tothe absence of facility of water and electricity and further
due to its dilapidated condition, plaintiffs kept there old domestic material inside
and put a lock over it and shifted to their another house in the same area. They
used to keep supervision over it up to August, 06. However, the entire family
in the month of September,06 fell sick by “Chikanguniya” and they failed to visit
the house for a month. During this period, defendant demolished the plaintiffs’
construction and constructed two Pucca rooms after removing the belongings of
the plaintiffs which were kept inside the suit house. The suit house was surrounded
by various properties belonging to the community of the defendant, therefore, the
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plaintiffs could not come to know about their forcible d1spo§sessibn and
construction made by the defendant.

3. Plaintiff No.l is a poor widow and employed as a peon in A.G.Office. On
1/10/06, she lodged a report with the police station Jayendraganj, Gwalior. When
1o cognizance was taken on her report, she made a written complaint to Municipal
Corporation, Gwalior on 5/10/06. Again no heed was paid. However, the defendant
completed the construction and occupied the suif house forcibly, hence the suit

-, was instituted on.18/10/06 with a prayer for restoration of possession.

4.  Itisnot out of place to mention here that by virtue of amendment vide order
dated 21/1/08. a relief was added that the constructlon made by the defendant
may be demolished and removed. )

5. Defendant/revisionist submitted his written stajce_ment denying thereby the
claim of the plaintiffs. It was, inter alia, stated that the suit property is in continuouns
possession of the defendant since 1976. It is stated that there was a pucca Patore
belonging to the defendant which was being used by the defendant to keep fodder
of buffaloes. He was running a dairy, which was closed and consequently, the

said Patore was of no use and was therefore demolished and removed. Thereafter

the construction of two room. was made over it. Boundaries were already
constructed. It was further stated that no construction was made during the period
of two years and only pIastermg and whrtewashmg were made.

6. It was denied that the plaintiff-and herfamily members were suffenng from
Chikanguniya. It was denied-that the belongings of the plaintiffs were inside the

- patore. On the contrary, it was stated that waste and unusable domestic material

was kept inside . Accordingly, it was stated that the suit under Section 6 of the
Specific Relief Act is liable to dismissal. Additionally, it was stated that the court
dealing with the suit under Section 6 of the Specific Relief Act has no power to
direct to remove the construction from. the suit premises. '

7. After recording the evidence, learned trial judge decreed the suit in
favour of the plaintiffs. Learned trial judge held that the plaintiffs are entitled to
restoration of possession and the defendant has been directed to remove his

e construction within a period of two fnonths and deliver possession thereafter. He

was also further directed to refrain from making any construction and interference
after delivery of possession to the plaintiffs. Aggrieved by the same, present civil
revision'is submitted.

. 8. Shri H.D.Gupta, learned Si. Advocate and Shri Ashok Khedkar, learned

counsel appearing for the revisionist and non-applicants, respectively, made their
submissions at length which have been considered in the light of the material on
record.

9. It has been contended by Shri Gupta, learned Sr. counsel for the revisionist
that prior possession of the plaintiffs within a period of six months preceding the
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institution of the suit is not established. On the contrary, the defendant has
successfully proved that he was in possession of it. It is further submitted thdt the
learned trial judge has considered the question of title to the suit house whereas
the question of title is beyond the purview of section 6 of the Specific Relief Act.

10. On perusal the submission of learned Sr. Advocate is not found impreséive.

Issue No.1 is in respect of plamnffs possession up to August, 06 whereas Issue
No.2 is about forcible possession by the defendant in September;06.This issue
further involves the question of construction of two pucca rooms after forcible
occupation by ‘the defendant. There is no issue framed by the learned trial judge
with regard to title of the suit property which clearly goes to show that the learned
trial judge while dealing with the suit under Section 6 of the Specific Relief Act
was fully aware of his limitation. In paragraph 13 of the impugned judgment learned
trial judge reminded himself of the fact that while dealing with the matter under
Section 6 of the Speclﬁc Relief Act, it has to be détermined that whether the
plaintiff was in possession of the suit property and has been dispossessed illegally
and forcibly and that after such dispossession a suit under Section 6 of the Specific
Relief Act for restoration of possession has been brought within a period of six
months from the date of their dispossession. From these specific contents of
paragraph 13, it is clear that thé learned trial court wis fully aware of its limitation
under Section 6 of the Specific Relicf Act. From paragraph 14-onwards to
paragraph 39; learned trial judge has discussed the entire evidence and has finally '
concluded in paragraph 40 after appreciating the evidence on record that it has
been proved by the documientary and oral evidence that the plaintiffs were in
possession of the suit property till August. 06, It has further been held that in
September, 06- defendant forcibly occupied the suit house and has further
constructed two rooms over it. Appreciation made by the learned trial judge and
the result arrived therefrom is not impeachable mmerely on the ground that a different
viéw was possible..It is not permissible in law as observed by the Hon’ble Supreme
court of India in the case of M/s Bhojraj Kunwarji Oil Mill and Ginning
Factory “and another Vs. Yograjsinha Shankersinha Parihar and others
(AIR 1984-SC 1894). It was held that no interference is warranted in exercise of
revisional jurisdiction merely on the ground that a different view was possible.

11.. Admittedly, the trial court had a requisite jurisdiction to decide the suit under
Section 6 of the Specific Relief Act. It had two sets. of evidence: one adduced by
plaintiff and another adduced by defendant. It has believed the evidence produced by
the plaintiffs on the question of possession for the reasons stated in the judgment
while appreciating the evidence. It is not a case of no evidence. In such a situation, it
is not desirable to interfere in the findings recorded by the trial judge since there is
no junsdlctlonal error. ] may successfully refer to the decision of the Supreme Court
of India in the case of M/s D.L.FE Housing and Construction Co.(P) Ltd. Vs.

Sarup Singh and others (AIR 1971 SC 2324) wherein it is observed :-
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"The position thus seems to be firmly established that while exercising
the jurisdiction under S$.115, -it is not competent to the High
Court to correct errors of fact however gross or even errors of law
unless the said errors have relation to the Jurisdiction of the Court to
try the dispute itself. Clauses-(a) and-(b) of this section on their plain
_ reading quite clearly do not covér the present case. It was not

contended, as indeed it was not possible to content, that the learned
additional District Judge.-had either exercised a jurisdiction not =
vested in him by law.or had failed to”exercise a jurisdiction so
vested in him, in recording the order that the proceedings under
reference be stayed till the decision of the appeal by the High
Court in the proceedings for specific performance of the agreement
in question. Clause (c) also does not seem to apply to the case in
hand. The words “illegally” and “with material irregularity” as used
in this clanse do not cover either errors of fact or of law: they do not
refer to the decision arrived at but merely to the. manner in which it is
reached. The errors contemplated by this clause may, in our view,
relate either to-breach of some provision of law or to.material defects
of procedure affecting the ultimate-decision, and not to.efrors either
of fact or of law, after the prescribed formalities have been complied
with. The High- court does not .seem -to' have adverted to the
limitation imposed on its power under ‘S 145 of the Code Merely
because-the High court would have felt mchned had- it dealt with
the matter initially, to cometo a, dlﬁ‘eren‘t conclusion on the question
.of continuing stay of the reference proceedings pending deciston of

_ -the appeal, could hardly justify interference on revision under
S.115 of the Code when there was no illegality or material irregularity
committed by the learned Additional district Judge in his manner of
dealing with this question. It seems to us that in this matter the High
court treated the revision virtually as if it was an appeal.”

12, Shri H D.Gupta, learned Sr. Advocate placing reliance on the demsmn of
the Apex court in the case of Mahabir Prasad Jain Vs. Ganga Singh (1999) 8

:SCC 274, submitted that erroneous presumption drawn by the trial court and

non-consideration of evidence on record cannot be ignored while exercising
revisional power under section 115 of the Code of Civil Procedure. His submission
cannot be doubted at all. However, it could not be pointed out that the finding
about the prior possession of the plaintiffs and their dispossession by the defendant
is based on erroneous presumption or non-consideration of any particular
material piece of evidence. Learned trial judge has discussed the evidence at

- length from paragraph 9 to paragraph 39. Though, the defendant has asserted

his possession since the year 1976, it may be seen that adjacent to the disputed
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land in southern direction, the defendant/revisionist had purchased the immovable

property vide Ex.P/13. In the map annexed to it, disputed property is shown to be
that of Sunderlal- Although, the defendant/revisionist stated that the husband of

plaintiff No.1 was Sunderpal and not Sunderlal, but it has been found by the tnal oo

court as discussed in paragraph 18 of the impugned judgment that Sunderpal was
also known as Synderlal. Suit-property shown in the map of Ex.P/13 is not shown
to be in possession of the defendant. There is further detailed discussion of evidence
in paragraph 30.of the lmpugned judgment. Thus, it cannot be said that the findings
are recorded by the trial judge by drawing erroneous presumptmn and/or by ignoring
any material piece of evidence on record. .

13. It is farther submitted that relief for removal of constfuction could not
have been granted in a suit under section 6 of the Specific Rélief Act. Reliance
for this purpose is placed on the Apex Court decisions inthe cases of Mahabir .
Prasad Jain'Vs. Ganga Singh (1999) 8 SCC 274 Rahmatulla Vs. Maﬁzmlla‘
and others-(AIR 1915 Cal. 687) and Sona Mia and another Vs.. Prakash ~

Chandra Bhattachariya and others (AIR 1940 Calcutta 464). In the case-of -.

Mahabir Prasad Jain, (supra) there was no prayer for removal of the construction .
in the pla.mt Rehef granted by the trial court for removal of construcuon was-confirmed
by the High court. In ‘this background the Apex Court has. observed as under:-

"As already pomted out the decree paséed by the trial court as
affirmed by-the High court travels beyond the prayer in'the plaint
and alsothe seope of Section 6 of the Specific Rehef Act. Apart
from. pranting a decree for possession as prayed for by the
respondent, the trial .court has granted an additional relief which
was not prayed for by .him in that the tnal court has directed™

" the appellant to remove the construction put up by him including

. the dlsmanthng of the glass. Such a relief cannot be - grantéd under
the provisions of Section 6 ofthe Specific Relief Act, particularly
when there is no prayer therefor in the plaint.”

. 14.  Judgment of Calcutta in the case of Rahmatulla (supra) relied upon by Iearmed
Sr. Advocate for the revisionist is very short which may be reproduced as under:-; -

" "The suit is, therefore, dec_;eed with costs against defendants 1to8
and it is ordered that the plaintiffs do recover possession of the land
by removing the house built on it by the defendants if necessary.

We granted a Rule calling upon the opposrce party to show cause
why the order complained of should not be set aside on the ground
that it was beyond the Jurisdiction of the Court. That portion of
the order which allows the plaintiff to remove the house built on
the land by the defendant is beyond the jurisdiction of the court
under the Section; for under that section the Court cannot do
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more than make an order with respect to possession of the land.
b The tule is therefore made absolute, the first part of the order
remains unaffected and that part of the order which directs to
remove the house, etc., is set aside. The petitioner is entitled to
his costs, the hearing fee being assessed at one. gold mohur.”

15. In another decision of Calcutta High court in the case of Sona Mia and
another (supra) it has been held as under:- '

"All that the Court can do under S. 9, Specific Relief Act, is to
restore the plaintiffs to physical possession. It cannot direct
the defendants to remove any structures which they have erected
on the land or permit the plaintiffs to pull down the structures. In
a suit under S.9 of thé Act thé question of the title of the respective
parties is not adjudicated upon and, therefore, it would be wrong
to pass any order regarding the structures on the land. The
order of the learned Munsif ejecting the defendants from the land
is maintained, but the order regarding the structires erected on
the land by the defendants is set aside.”

16.  From the aforesaid decisions, it is clear that in a suit filed under Section 6
of the Specific Relief Act, the hands of the courts are not tied if. the defendant
dispossesses the plaintiff and the plaintiff establishes that he.was in possession
within six months preceding the institution-of the suit and dispossessed by the
defendant in an illegal and forcible manner.” Possession.of suit property may be
restored to him. Limitation of six montls in siich a suit is provided under Section
6 itself of the Specific Relief Act. Even if the defendant after ‘dispossessing the
plaintiff in an illegal .and forcible manner makes a construction in hasty manner
that will not dislodge the plaintiff from invoking section 6 of the Specific Relief
Act and jurisdiction of the court under Section 6 (supra) cannot be ousted by the

- wrong of the defendant in the fortn of illegal and forcible construction. In case of

contrary interpretation, it would provide a tool in the hands of the defendant
to forcibly occupy anybody’s property and make a speedy construction. It, perhaps,
may not be the object of legislative intent. Even the Apex court in the case of
Mahabir Prasad Jain (supra) has not held that in case if the construction is
made on the:subject matter of the suit under Section 6.of the Specific Relief Act,
the suit will'have to be dismissed for want of 'j}xrisdictipn'. In,the cases of Calcutta
High court cited above, the judgments pertaining to restoration of possession have
been maintained, setting aside the direction for removal.

17. Shri Khedkar, learned counsel for the non-applicants placing reliance on
1977 MPWN SN 519 (Somnath and others Vs. Badri and others) contended
that remedy against impugned judgment and decree is to file a regular suit for
establishing title to the suit property. It is provided in sub-section (4) of section 6

of the Specific Relief Act and therefore, no revision lies under Section 115 of the
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Code of Civil Procedure. In the case of Somnath (supra) itself, it is mentioned
that there being no exceptional circumstance to justify interference, the revision
was not mairitainable in view of availability of remedy of civil suit. In the present
case, direction for removal of construction is issued to the revisionist, which
obviously is‘excepfional circumstance, therefore, I do not feel it proper to dismiss
the revision on that count. I may derive benefit from the decision of the Supreme
court in the case of Sanjay Kumar Pandey and others Vs. Gulbahar Sheikh
and others (2004) 4 SCC 664 wherein it has been held :--

"A suit under Sectlon 6 of the Act is often called a summary smt
inasmuch .as the enqmry in the suit under Section6 is confined to
finding "out the possession and dispossession within a pericd of
six monthis from the date of the institution of the suit ignoring the
. question of title. Sub-section (3) of Section 6 prowdes that no appeal
., -shall'lie from any order or decree passed i in any suit instituted under
this section. No review.of any such order or decree is permitted. The
remedy of a person ‘unsuccessful in a suit under Section 6 of the
. Actis to file ategular suit establishing his title to the suit property and
in the event ‘of ~his succeeding he will be entitled to  recover
possession . of the property notwithstanding the adverse decision
under Section.6 of-the Act. Thus, as against a decision under Section
6 of the Act, the remedy of unsuccessful party is to file a suit based *
on title. The remedy of filing a revision is available but that is only by
way of an exception: for the High court would not interfere with a
"decree ‘or order under Section 6 of the Act except on a case for
" interference being made. out witliin the we]l-settled parameters of
the exercise of rewsmnal _]unsdlcnon under Sectlon 115 of'the Code.” ~

18.. Apart from the afqresa:ld it may be seen that the suit was instituted on 18/
10/06 whereas the amendment regarding relief was fnade on 22/1/08, which was
obviously after about one year from the date of dispossession. No issue was
raised on the question of relief pertaining to diréetion to the defendant for removal
of construction. Thus, in the set of facts .and circumstances of the case,
direction for removal is found illegal and same is liable to be set aside. Accordingly,
impugned judgment and decree with regard to direction to the defendant for removal
of construction within two months is hercby set aside. Rest of the judgment is
maintained. Decree be modified accordingly. However, this order will come into
force after one month in order to enable the defendant to either remove the
construction or to institute a suit as envisaged i in sub section (4) of Section 6 of
the Specific Relief Act.

No: order as to costs
Order accordingly.

4
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CIVIL REVISION
Before Mr. Justice Alok Aradhe

18 January, 2010*
LAKHANLAL RAWAT , Apphcant
UNION OF INDIA T e e Non—apphcant

A. - Public Premises (Ewctlon of Unauthonsed Occupants) Act (40

of 1971}, Sectlon 7~ vaer to reqmre payment of rent or damages in respect
-of public premises - Time ‘barred claim - - Permissibility - Section 7 of the Act

only provides of specral pmc'edure ‘for. realization of rent in arrears and
does not constitute a-source or Joundation of a'right to claim debt otherwise
time barred :When a duty }& cast on an authority to deteriine the arrears of
rent the determmatmn must bé’in’ accordance with law. . (Para 13)
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2 B; = I’ubllc Premlses _(Eviction of Unauthonsed Occupants) Act (40 of
1971'), Section 7 - . Payable - Meaning + Held The word "] ayable" inS. 7 of the

. Act in the context in which it occur s means legally recaverable ¢ . (Para 13)
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Cases.referred :
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1305,

Pranay Verma, for the applicant.
Amrit Ruprah, for the non-apphcant

ORDEli

ALok ARADHE, J. :—In this revision filed under Section 115 of the Code of
Civil Procedure, applicant has called in question the legality and vahdlty of the
order dated 27:9.2004 passed in Civil Appeal No.26-A/2004 by which Additional
District Iudge Khurai, District Sagar has upheld the order-dated 26.2.2004 passed
by the Estate Officer in proceedings under Section 7 ‘of the Public Premises
*CR. No494/2006 (Jabalpur) .
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(Eviction of Unauthorised Occupants) Act, 1971, hereinafter referred to as the
"Act" for sake of brevity. :

2. Applicant’ is retired Station Master, who superannuated on 31.3.1985.
While the applicant was posted at Bina, he was allotied a Railway Quarter. As
per the version of the applicant, on his transfer to another Railway Station namely
Baad, he vacated the quarter on 28.4.1982. After a period of 19 years from the
date of applicant’s superannuation, Senior Divisional Personnel Officer, " Jhansi
issued a direcfion on 30.8.2001 to the Managet, State Bank of Indié;_;Biﬁa:to_

recover an amount of Rs.2,24,879/- from the dearness allowance of the: applic’:‘e_ﬁi't, R
as ‘damages on account of illegal occupation -of the quarter from. 1.4.1983 to* .
29.6.1997 by the applicant. Aforesaid order formed subject mattér of chali'énge Tl
in Original Application No.656/01 before the Central Administrative Tribunal.**
Central Administrative Tribunal by order dated 5.3.2003 issued a directionto

~ appropriate authority to ‘réfer the dispute to Estate Officer and to-proceed with

~

the matter in accordance with Section 7.of the Act.

3. Accordingly, proceedings were initiated against the applicant under Section
7 of the Act and a"show-cause notice dated 22nd May, 2003 was issued to the
applicant by which he-was-asked to deposit a sum of Rs.2,24,879/- as damages

- for illegal occupation of the quarter, The applicant filed reply to the aforesaid

show-cause notice in which it was pointed out that he had vacated the premises
0n.28.4.1992, on his transfer and proceedings initiated against him were barred by
time: . -

4. During the course of proceedings before the Estate Officer, the non-applicant.
produced four witnesses and adduced documentary - evidence. The proceedings
‘were fixed for 13.8.2003 and 29:8.2003 or c'rqss-éféxamination of the-witnesses
proguced by the non-applicant. The applicant did riot cross-examine the witnesses
of the non-applicasit and Souglit time. Accordifigly, ~right. of the applicant to
cross-examine the witnesses produced on behalf df the non-applicant was closed
on 15,9.20_03. Thereafter, on 6.10.2003, the applicant moved an- application for
permission to cross-examine the witnesses of-the non-applicant. However, the
same was rejected by the Estate Officer vide order.dated 21.10.2003. )

5. The Estate Officer vide order dated 26.2:2004 held that from perusal of the
order passed by the Divisional Railway Manager (Personnel) dated 24.3.2003, it
is apparent that proceedings were initiated within time. Application was’ filed on
9.5.2003, therefore, the same cannot be treated as barred by limitation. On the
basis of materigl adduced by the non-applicant; the Estate Officer recorded a
finding that applicant was in unauthorized occupation of the premises for a period
from 26.3.1982 t0 26.3.1997. The documents filed by the applicant were discarded
by the Estate Officer on the ground that the applicant had neither proved the
genuineness of the documents nor its content. The Estate Officer did not take into
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consideration the documents filed by the applicant also on the ground that the
applicant had filed the photocopies of the same. Accordingly, the Estate Officer
directed the applicant to make payment of an amount of Rs.2,24,879/- within a
period of one month from the date of order failing which, it was directed that the
amount shall carry interest w.e.f. 1. 4.2004 at the rate of 8%. It was. further

. directed that in case the applicant does not deposit the amount, the non-
: apphcant would be at liberty to recover the same under Rule 16(6) of the Railway .
. Service (Pension) Rules. 1993.

. 6. 7+ Being aggrieved by the aforesaid order, the apphcant prefen'ed an
SR ,-appeal under Section 9.0f the Act before the appellate officer i'¢. in the Court of
" Additional District Judge, Khurai. The leained Additional Dlstnct Judge vide

‘impugned order dated 27.9.2004 partly allowed the appeal preferred by the

applicant. The learned Additional District Tudge discussed the material available

* on record in paragaraphs 12 and 13 and recorded a firiding in parigraph 14 of the

order to the effect that applicant has been in illegal occupation of thé premises for
a-period from 1.4.1985 t0 29.6.1997. Though learned, Addmonal District Judge
noted the contention of the applicant that proceedmgs are barred by limitation

" yet, no finding was_recorded on the issue of limitation. However, learned

appcllate Court hel:lthat from the computatlon sheet, it appears that damages
have beett computcd for different periods at different rates. The non-applicant

" herein has not produced any material to show the basis of calculation of damages.

Accordingly, it was directed that damages.be calculated at the rate fixed by the
Collector and mtere.sLbe levied'at the rate of 6% instead of 8%.

. 7'. Agﬁmst the .aforesald portion of the order by which the appellate officer
- mod1ﬁed the qiantum of damages and rate of interest, the non-apphcant has filed

a revision before this Court, which is registered ag Civil Revision. No.158/08; In
the aforesaid revision, challenge has been made to the order on the ground ‘that

-non-applicant is bound by the orders issued by the Railway Board and, therefore,

the appellate officer committed an error in mterferfng with the quantum of damages
and' the rate of interest, '

8. ' From the facts as stated supra, it is apparent that proceedmgs under Section
7 of the Act in respect of unauthorized occupation. of the quarter by the
applicant for a period from 26.3.1982 to 26.3. 1997 were initiated on 22.5 2003

. when,show-cause notice under Section 7' of the Act was issued to the apphcant '

i.e. after a penod of*6 years approximately,
9., « Mr. Pranay Verma, learned counsel for the applicant has made many a

- submission. It has been contended by him that proceedmgs initiated on 22.5.2003

under Sgction 7 of the Act in respect of the rént due for & period from 1.4.1985 to

'29.6.1997 were barred by limitation. In support of the aforesaid submission, learned

counsel for the applicant has. placed reliance on a decision of the Supreme Court
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in the case of New Delhi Municipal Committee Vs. Kaliuram & Anr. AIR 1976
.SC1.637:1976(3) SCC 407.

10.  Ms. Amrjt Ruprah, learned counsel app earing on behalfof the non-apphcant .

- inter-alia has contended that Estate Officer in paragraph 3 of the order dated
26.2.2004 has recorded a finding that the proceedings have been initiated within
limitation. Learned counsel for the non-applicant has placed reliance on a decision
in the case of L3S. Nair Vs. Hindustan Steel Ltd.. Bhilal & Ors., AIR 1980 MP
106, in support of her contention that provisions of Limitation Act does not apply
to proceedmgs before the Estate Officer under Section 7 of the.Act. -

11. Thus, the issue which arises for considération before me in the instant
revision is whether damages for illegal: occupation of the quarter for a period

. from 1.4,1985 to 29.6.1997 are legally recoverable i 1n proceedings m1t1ated on |
22.5 2003 under Section 7 of the Act. w b

12. . While construing the expresswn ‘any money~duc under Section 186 of
the Indian Companies Act, 1913 the Privy Council in Hans Raj Gupta Vs. Official
. quu:datars of the Dehradun-Mussoorie Elecmc \Tramway Company Ltd.,

AlR 1993 Privy Council, 63 has held th.at.Sectlon .186. of the Indian Companies.
Act creates a special procedure for.obtaining payment of moneys and is not a - -

section which purports to create a foundation upon which to base a claim for
payment. It creates no new rlghts

13. .In’ _New . Delhi Mumczpal C’omm.rﬁee (supra), ,the Supreme Court while
cons1d§;mg the scope and ambit of expression * “payable”, appearing in Section 7

of the Act held. thaf; Section 7 of the Act dnly provides of special procedure for

realizatjon of rent in.arrears and does. not constitute a source or foundation of a
right to claim debt otherwise time barréd. It was further held that when a duty
is cast-on an authority to determine theé arrears of rent, the determination must
be in accordance with law. It was held that the word: “payablé” in Section 7 of
the Act in the context in which it-occurs ineans Iegally ricoverable

14.  The aforesaid decision of the Supreme Court in the matter of New Delhi
Municipal Committee referred to supra was quoted-with approval in State of
Kerala & Ors. Vs. V.R. Kalliyanlyutty & Anr., AIR 1999 SC 1305.

15. Thus, the issue involved in the instant rewsmn i§” squarely covered by the
_decision of the Supreme Court-in New Delhi Mumcipal Committee s case supra.

Therefore, it is held that damages for the period from 1.4:1985 t0 29.6.1997 on l

account of illegal occupation of quarter were urecovera,ble in proceedings initiated
on 22.5.2003. Since, this Court has dealt with the’ question of limitation oply,
therefore, it is not necessary to refer to the other contentions raised by the learned
counsel for the parties. '

16. For the reasons aforementioned, the revision filed by the applicant succeeds
and is hereby allowed, Consequently, the order dated 27.9.2004 passed by

)
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Add1t1onal District Judge, Khurai in-Civil Appeal No.26-A/04 and order dated
26.2.2004 passed by the Estate Officer, West Central Railway Division, Bhopal,
are hereby set aside. In the facts and clrcumstances of the case, there shall be no
order as to costs.

Revision allowed.

-LL. R [2010] ‘M. P, 703

L. ~ CRIMINAL REVISION

Before Mr -Justice S. Samvatsar & Mr. Justice Piyush Mathur
17 December, 2009*

MUNNALAL T - : .. Applicant
Vs. ' CL L Tt =t :
STATE OF M.P. R .. Non-applicant

A. Criminal Procedure Code, 1973 (2.of 1974), Sectlon 91 -
Summoning of documents at the stage. of frammg of charge - It cqnnot be
said to be absolute proposztron of law that under no circumstance' the Court
can look into the. materral praduced by defence at the time of framing of -
charge. ~ . .~ (Para 8)
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B. Criminal Procedure Code, 1973 (2 of 1974), Section 91 -
Summoning of documents at the stage of framing of charge - There can be

" rare and exceptional cases where alleged defonce material -could be shown

to'the trial Court for demonstrating that prasecution version is totally absurd
or preposterous and defence material could be looked into by the Court at

. the time of framing of.charge - Trial Court was directed to entertain

application u/s 91 and also.to examine documents sought to be summoned by -

petitioner at the time of framing of charge. .. - (Paras 8 & 10)
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Anil Mishra, for the applicant.
Mukund Bhardwa], PP, for the non-applicant/State,

ORDER

PIYUSH MATHUR, J. :-This is'a Revision Petltlon preferred against the order . 3/ '

Dated 6.12.2006 passed by the Special Judge, Morena, in Sessions Trial No.03/
05, whereby the Charges under Sections 420 and 406 of the Indian Penal Code
read with Sections 13 (1) (c) (d) and 13 (2) of the Prevention of Corruption Act,
1988, have been framed against the petitioner and an application preferred under
Secnon 91 of the Criminal Procedure Code for calling the additional documents/
records has been rejected without examining the necessity of summoning of the
record for framing of the Charge.

2. The Economical Offences Bureau Office of the State of Madhya Pradesh
has submitted a Chargesheet against as many as 13-persons in relation to
misappropriation of funds of Prathmik Bunkar Sahakari Samiti Noorabad and
Prathmik Bunkar Sahakari Samiti, Dattehara, Morena, where petitioner Munnalal
was described to be the President of one of the Society during years 1990-93,

when on account of misappropriation ' of funds and non-utilization of the fund

certam offences were found to be committed by the Petitioner.

3, . Learned Counsel for the Petitioner submits that an. application’ under Sectron b

91 of the Criminal Procedure Code was filed on behalf of the actused persons,
namely, Yadunath Singh Tomar, Deen Dayal and Munnalal and a specific prayer
was made on behalf of Petitioner Munnalal that since the Society is not functioning
at the prescribed place and there exists an official order-authorizing its shifting
from the prescribed place to the changed place and the entire amount entrusted to
the Society was properly utilized and a Utilization Certificate was issiied and the
balance of the amount was deposited, whereafter no offence could have possibly
been made out and since the summoning of these documents would be necessary
for the just decision of the case, a prayer for calling the record was made before
the Court below, but the same was rejected on the ground that as per the general

direction given by the High Court, the cases pertaining to the Prevention of

Corruption Act were required to be disposed of by the end of the year. The
application was cursorily rejected and the Charges were framed against the
petitioner contrary to the documentary evidence.

4.  Leamned Counsel for the State has submitted that the Trial Court has correctly
applied the principle enunciated by the Hon'ble Supreme Court in the case of
State of Orrisa v. Devendra Nath Padhi reported as (2005) 1 SCC 568, wherein
the Court has propounded that the provisions of Section 91 of the Criminal
Procedure Code should not be permitted to be mis-utilized for the purposes of
introduction of defence by the accused persons at the stage of framing of Charges.
Learned Public Prosecuto. has also stated that deposit of the balance amount by

-

E 1l
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the petitioner-Societ}; would not be sufficient to exonerate the petitiqngr—accused.
He has justified the passing of the impugned order as also the imposition of the
Charge. : ,

5. Learned Counsel for the Petitioner submits that since the petitioner happens
to be an Office Bearer/Elected Representative of the Co-Operative Society,
therefore, the provisions of Prevention of Corruption Act would not be applicable
to such of the category of perso_né; which are not prescribed/notified in the Category .
of 'Public Servant' and as.such the Court was not justified in imposing the charge
under the provisions of Prevention of Corruption-Act. His further-submission
revolves around the fact of non-summoning of the docurhents and non-consideration
of the application, preferred wider Section 91 of the Criminal Procedure Code, to
demonstrate that had the Trial Court been vigilant about the nature of the document,
sought to be slimmoned by the accused persons, it would have realized that in
view of the production of Utilization Certificate and the Certificate of shifting of
the headquarter of the-Society, the Court would have not framed the Charges at
all.

6. Learned Counsel for the petitioner has diso drawn our attention to an order

. passed in Criminal Revision'No.44/07, wherein a Sitigle Judge of this Court, while

dealing with a Revision Pgtition of ch-accused Yadunath Singh Tomar, has found
that without passing the orders on the.application preferred under Section 91 of
the Criminal Procedure C(_‘ide,;th_q order of imposition of Charge was not justified
and since the case of the.present petitioher i§'not differont than the case of Yadunath
Singh Tomar, on the principle of parity, if may be remanded back to the Court
below, for.éntertaining the application preferred under Section 91 of the Criminal

Procedure Code as also by calling the documents and then hearing parties on the

question of imposition of Charge.

7. We have considered the facts of the case, perused the record and-heard the
Learned Counsels and found that certain applications were filed on behalf of the
accused persons: before the Trial Court in terms of Section 91 of the Criminal
Proceduré ‘Code and specific document and the necessity . of summoning the

_ document were pressed into service before the Trial Court, but without examining

the necessity of calling the document, the Trial Court has fejected the application

" ‘on the ground that the cases pertaining to the Prevention of Corruption Act have

to be disposed by the end of the year but this could not be treated to be a legitimate
ground for rejecting the application.

8.  While supporting the order-of rejection of the application preferred under
Section 91 of the Criminal Procedure Code, the Trial Court has made a reference
to a Judgment of the Supreme Court State of Orrisa v. Devendra Nath Padhi .
reported as (2005) ¥ SCC 568, whercin the Supreme Court has certainly observed

_that the provisions of Section 91 of the Criminal Procedure Code should not be
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misutilized for the purposes of alleging an accused person to introduce his defence
at the stage-of framing of the Charge, but in a subsequent judgment reported as
(2008) Vol.14 SCC 1 Rukmini Narvekar v. Vijay Satardekar, the Supreme Court
has clarified that there canl be rare and exceptional casés where alleged defence .
material could be shown to the Trial Court, for demonstrating that the prosecution
version is totally absurd or preposterous and in some of such circumstances the
defence material could be looked into by the Court, at the time of framing of the
Charge or taking Cognizance. The Supreme Court has further said that it cannot
be said to be an absolute proposition of law that under np circumstance the Court
can look into the material produced by the defence at the time of framing of the
Charge. The Supreme Court has specxﬁeally carved out an exceptwn that in rare. -
of the rarest circumstance, such an exercise could be performed, but the scope
for entertaining the application under Section.91 of the Criminal Procedure Code .
and consideration of the material produced by the defence has certainly been
visualized.

9.  We have been also persuaded by the fact of passing of an order by the
Single Judge of this Court, whéreby the Trial Court has been directed to consider
the application and the docuthents before framing the Charge and we find parity
not only in the circumstances but in the nature of the documents sought to be
summoned by similarly situated acoused persons of the same Trial.

10.  Therefore, in view of the aforesalidlscussmns the charges framed under
Sections 420 and 406 of the Indian Penal Code read with Sections 13 (1) (c) (d)
and 13 (2) of the Prevention of Ccrmp'uon Act, 1988, against the accused-Petitioner
Munnalal Verma 'are hereby quashed, however, the Trial Court is directed to
entertain the application of Petitioner preferred under Section 91 of the Crintinal
Procedure Code as also to examine the documents, sought to be summoned by
the accused-Petitioner and to hear the matter on the question of framing of the
Charge while taking into account the entire evidence and if the Trial Court find .
that there exists sufficient material for framing the Charge, the Trial Court would
be free to frame the charges against the accused persons, even in the light of the
documents sought to be produced on behalf of the accused-Petitioner.

11. .. With the aforesaid observatmns/dlrectlons this Criminal Revision is
finally disposed of.

Revision dispased of.
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CRIMINAL REVISION
Before Mr. Justice J.K. Maheshwari

21 Jamuary, 2010*
ARUN KUMAR JAIN ' ... Applicant
Vs. o
DINESH TRIPATHI & ors. ) Co ... Non-applicant

A. Criminal Procedure Code, 1973 (2 of 1974), Section 156(3) -
Power to direct investigation - Magistrate is empowered to pass an order to
investigate the allegations. alleged in complaint even zf it is triable by Court

of Sessions. (Para 12)

®. <vs wihAr wfar, 1973 (1974 BT 2), ORT 156(3) — AN FT
ﬁéwﬁ#aﬁmﬁm ARt aROg § g siftmret &1 s @ @1 ey
mﬁamﬁ%ﬁqm%‘wﬁuﬁﬁmwmﬁﬂmﬁuﬁi

B. Criminal Procedure Code, 1973 (2 of 1974), Section 156(3) -
Power to direct investigation - While passing an order to investigate, the
Magistrate ought to have applied his mind to the allegations - If order is
passed without application of mind, even at the stage of direction u/s 156(3)
CrPC., it may be liable to be set-aside. (Para 12)

. e afear dieaT 1973 (1974 HT 2), ART 156(3) — AFANOT FT
fARe 2 B AR — =T SR B AR GRT B W, AR B et
% IR H AT ARTSH BT G AT AMRY — aﬁanwaﬁwwe(s)iﬁwfaﬁéw
& WP W A ARTs 31 v 6 T ety e e wTaT € o T anured R

‘GITTHE%TITI'

C. Criminal Procedure Code, 1973 (2 of 1974), Section 156(3) -When

direction to investigate cannot be given - In absence of any specific allegation

of causing any injury or.assigning any role against superior officers, merely on
the bald statement issuance of direction to investigate the said incident by the
concerning SHO against them cannot be dirécted. (Para 16)

T. 7S WfHAT ARl 1973 (1974 @ 2), URT 156(3) — ®BE STHEH
mmﬁéwﬂﬁﬁmmw w1 &fy FIRT I @ Fardl RS aftwers
a1 IR AfteRAl @ favg BN e gaqfee a9 & o § W we sl W)
wefdrg varwan, ﬁmﬁwmammmﬁwmﬁmﬁ%wmaﬂm
fefRm T fFar <1 wear|

D. Criminal Procedure Code, 1973 (2 of 1974), Section 482 -
Complaint - Quashed without petition - Four police officers filed peétition

seeking quashment of the private complaint and the direction to investigate

*Cr.R. No.546/2007 (Indore)
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against them - Addi.S.P. has not filed such petition - Held - There is no ground
lo investigate against the police officers including the AddlLS.P. - Invoking
the inherent powers with a view fo prevent the abuse of process of Court or
to otherwise secure the ends of justice the complaint filed against the Addl.S.P.
also quashed. (Para 16)
'L <vg uiEAT wfedn, 1973 (1974 BT 2), ©RT 482 — WRAE -~
aiadT & 4T AfeEfea — IR gfew afteREY 3 nrade  Rare iR 99 s favg
U B B AR B AP T TY 1D 99 3 — AfaRa gfera snflers 1 -
it arfae der T @ — sfafaiRa — sfiRew gfew sehers @1 afafaa avd ge
qferd ARl © fIvg I R &7 B3 AR TE | — e 3 FRaR S
TIIART IR T A1 A R 37 SRvy Hw e @ gfe 3 srafifed wifesal
BT ace oax Afafed gferw sefiesd @ favg ter aRame «f sifrEfsa fFar |

E. Criminal Trial - Principle of vicarious liability having no application

ina prosecution which is to be lodged against superior officers. (Para 16)

T. wifvew faury - aRPiRe i &1 Rigia & aftmeq § a8
Syafar 78 e 7@ ke atERdEl 3 faeg 5 fear e | :
Cases referred : _

AIR 1976 SC 1672, AIR 2006 SC 705, Cr.R. No.131/2004 Satyanand Mishra
Vs. P.C. Jain decided on 08.03.2006, AIR 2001 SC 571, 2001 CrLJ 3363, AIR
1997 SC 3104, 1992 CrLJ 527, (2008) 5 SCC 668.

Dr. Manohar Dalal, for the applicant.
. A. Upadhyay, for the non-applicant No.1.
C.L. Yadav with O.P. Solanki, for the non-applicant Nos. 2, 4, 5, 6&9.
Z.A. Khan with R R. Trivedi, for the non-applicant No.3 & 8.
C.R. Kam:k Dy.G.A., for the non-applicant/State.

ORDER

J.K. Manesawari, J. :=This order shall govern the disposal of Cr. R No.
546/2007 Arun Kumar Jam Vs. Dinesh Tripathi and nine others and M.Cr.C.
No.1580/2008 Madhu Kumar Babu and four others Vs. State and others. A copy
of this order be placed in the record of both the cases.

2. The Criminal Revision No.546/2007 has been filed by the complainant Arun Kumar
Jain assailing the tenability and viability of the order dated 11.4.2007 passed by the 1st
Additional Sessions Judge, Indore in Criminal Rvisions No.352/2006, 386/2006 and 389/
2006, whereby the order passed by the trial Court dated 3.5.2006, directing the Police to
take appropriate steps as per Section 156 (3) of Cr.P.C. on a private complaint against
the accused persons in accordance with law with an intimation to the Court on the next
date was set aside, and the matter was remitted back to the trial Court to pass appropriate
orders after due application of mind. Being aggrieved by such direction applicant Arun
Kumar Jain has assailed the order impugned in the revision.

R
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3. M.Cr.C.No. 1580/2008 has been filed.by the accused personsnamely Madhu
Kumar Babu, Virendra Singh. B. J. Salunke and Brajesh Mishra under Section
482 of Cr.P.C. to quash the private complaint filed against them by Arun Kumar
Jain. In the petition it is -contended that as per the allegations of the private -

-complaint, on'the face of it no offence is made out against them and it has been

filed to take vengeance with' mala fide intention, however, the complaint filed
against them may be quashed. It is also contended that the revisional Court while
passing the order impugned after referring various judgments of the apex Court
came to hold that while passing the order, -exercising the powers under Section

. 156 (3) of Cr.P.C., the Magistrate oughtto have applied his mind on the allegations

as alleged in the complaint. If on the face of allegations no offence disclosing
cognizablé offence is made out then trial Court ought not to apply his mind again;
in passing the ‘order in furtherance to the order of revisional Court. Thus, the

“complaint filed against them may be quashed.

4. The facts of the case in ‘brief are that the complainant Arun Kumar Jain
has filed a private complaint stating that from the year 1996-2000, hée was posted
as Dy. Supeérintendent of Police in the Special Police Establishment, Lokayukt at
Indore and also as ‘in-charge Superintendent of Police. One Mr. Subhash Sojatiya
Accused No. 7 was the ex-minister of Information and Public Relation Departient. .
The-matter’ of his elder brother Ashok- Sojatiya, who was the Engineering-in-
Chief in Water Resources. Department, had investigated by him and-a charge

.sheet under Sections 13 (1) (d) and 13 (2) of the Prevention of Corruption Act -

1988 read with Sections 420, 120-B of the IPC was filed. Similarly he had also
investigated the niatter-of his younger brother Mr. Kamlesh Sojatiya and the charge

-sheet under Section Sections 13 (1) (d) and 13 (2) of the Prevention of Cormiption

Act 1988 read with Sections 420, 120-B of the IPC was filed against him also.
Thus Mr. Subhash Sojatiya has become biased against him and having malign
intention. It is averred that Mr. Subhash Sojatiya was very much close to the then
Chief Minister Mr. Digvijay Singh, however, due to his intervention he has faced
a lot of mental and. physical torture. By their intervention he was invariably
placed under suspension, and also gave an assurance in the assembly for arrest in
a false case registered against him. It is further said that the accused No. 1,7,8
and 9 having conspiracy, by meeting of mind with a view to take revenge and an
assault over him: It is said that one Dinesh Tripathi accused No. 1 reached in
between 7:15am to 8:00 am af his house. in the morning along a pet dog. While
reaching in front of his house it is said by him. that you have not yet come to
rescue to his fault, I 'have been sent by Mr. Subhash Sojatiya "Mantri" to convey

-this message to you. Thereafter, Dinesh Tripathi has sen.his pet dog 1o attend the
- natural call in front of his house. and on refusa) bs-‘him an assault-by.means of"

Lathi over the head has made causing injury. The FIR submitted by applicant has

.ot been registered. s further averred that the conspuacy was done by. Accused

el 08
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No. 9 Dilip Bhandari, the then SDOP, Sonkatch, the présent SDOP, Depalpur
with the connivance of Respondent No. 7 Subhash Sojatiya and accused No. 8
Karan Singh Panwar. The Accused No. 2, Madhukumar Babu, No. 3 Rakesh
Gupta, No. 4 Virendra Singh No. 5 B. J. Salunke and No. 6 Brajesh Mishra have
not taken any action on his complaint, while on the FIR of Dinesh Tripathi an
offence under Sections 341, 323, 295 and 506 of IPC was registered against the
complainant at Crime No.545/2003 in Police Station Palasia, Indore. Therefore,
he has filed private complaint against all these persons stating that they have not
taken any step to register the FIR, while cognizable offence is made out, against
accused No. 1, 7, 8 and 9; it indicates their association or having criminal conspiracy,
with the accused persons, however, prayer is made to take cognizance to the offence
_under Sections 307, 201, 212, 120-B, 166, 167, 289, 323, 341, 468, 471 read with
Section 34 of IPC against all the accused persons and to punish them suitably.

5. . In the present case on filing of the complaint before trial Court along with

some documents an application under Section 156 (3) of Cr.P.C. was filed, where

- upon an order dated 3.5.06 has been passed, directing the SHO concerned of

police station to take appropriate step on the attached private complaint against

the accused persons in accordance with law with an intimation to the Court on the

next date. Against the said order three revisions were filed by Mr. Madhu Kumar
Babu, Virendra Singh, Brajesh Mishra, B. J. Salunke and Rakesh Gupta.

6. Tt was contended in the revisions that the allegation as alleged relates to
non discharging their official duty by the applicants, however, without secking
permission under Section 197 of Cr.P.C. order directing investigation under Section
156 (3) of Cr.P.C. cannot be passed by the Magistrate. It is also contended that
on the basis of the allegations as alleged in the private complaint offence cognizable
under Sections 307, 468 and 471 of IPC has alleged, however, the Magistrate is
not having jurisdiction to direct for investigation under Section 156 (3) of Cr.P.C.
The ground of non-application of mind has also been urged along with some other
grounds. The revisional Court allowed those revisions holding that the order
impugned passed by the trial court is without due application of mind, however,
such order is liable to be set aside and the matter was remitted back to the trial
Court to pass appropriate order by application of mind after going through the
contents of the complaint, while other arguments werc rejected. Now by filing the
petition under Section 482 of Cr.P.C. the quashment is sought for by Mr. Madhu
Kumar Babu, Virendra Singh, Brajesh Mishra and B. J. Salunke that the direction
as issued by the revisional Court cannot be made applicable against them because

_on the face of the allegations as alleged in the private complaint no cognizable
offence is made out, and they have been made accused to take vengeance due to
not registering the FIR on the complaint of Arun Kumar Jain.

7. Shri Manohar Dalal, counsel appearing for the applicant has placed reliance
on a judgment of the apex court in the case of Devarapalli Lakshminarayana
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Reddy arid others Vs. Naravana Reddy and others — AIR 1976 SC 1672 and
urged that the Magistrate who receives a complaint disclosing offence exclusively
triable by Sessions Court, is not ousted by jurisdiction to send it to the police for
investigation under Section 156 (3) of Cr.P.C. The order of investigation is different
from the powers to take cognizance conferred on him by Section 200 (1) of Cr.P.C.
In such circumstances it is contended by him that even if an offence triable by
Court of Sessions under Sections 307, 468, 471 of IPC has alleged, the issuance
of direction by the Magistrate to investigate the complaint by police is not beyond
its competence. The issue of jurisdiction of taking cognizance by the Magistrate
at that stage is not required to be adjudicated. He has further been placed reliance
on a judgment of the apex Court in the case of Mohd. Yousuf Vs. Smt. Afaq
Jahan and another — AIR 2006 SC 705 reiterating the same arguments. Reliance
has also been placed on a Single Bench judgment of this Court passed in Criminal
Revision No. 131/2004 Satyanand Mishra Vs. Prakash Chand Jain decided on
8.3.2006 and it is contended that in similar case the order passed by the trial court
has been upheld by this Court directing investigation against the officers of top
class of hierarchy, therefore, in the present case also the order passed by the
Maglstrate deserves to be upheld.

8. Per contra, counsel appearing on behalf of the accused persons, ‘ShriC. L.
Yadav, Sr. Advocate, Shri Z. A. Khan, Sr. Advocate, and Shri Manoj Soni, J. K.
Joshi, Advocates contends that by an order of the revisional Court the order
passed by the Magistrate has been set aside, because it was without due apphcauon
of mind, however, such findings are liable to be upheld, in view of the judgment of.
the apex Court in the case of Suresh Chand Jain Vs. State of Madhya Pradesh
and another — AIR 2001 SC 571. It is submitted by them that any Judicial
Magistrate while taking' cognizance, to a offence, may direct for investigation -
under Section 156 (3)'of Cr.P.C., enabling the police to start the investigation. It is
open to the Mag:strate to direct the police to register the FIR, nothing is illegal in
doing so, because it involves only the process of entering the substance of the
information relating to the commission of the ‘cognizable offence. On the same
analogy reliance has further been placed on Full Bench judgment of Allahabad
High Court in the case of itam Babu Gupta and another Vs. Stdte of UP. and
others — 2001 Cri.L.J. 3363 and the judgment of the apex Court in the case of
Madhu Bala Vs. Suresh Kumar and others — AIR 1997 SC 3 104. It is embarked
upon by them that issuance of direction to investigate. through polxce 1s not an
empty formality, the Magistrate passing an order ought to have : apply his mind to
the allegations as alleged in complaint, and only on finding some substance the
direction for investigation may be ordered. The judgment relied upon by Shri
Dalal, Advocate of Devarapalli Lakshminarayana Reddy (supra) and Mohd.
Tusuf (supra) is of no help to him because the revisional Court has set aside the
order impugned of the trial Court only on the ground that it has been passed
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without due application of mind, turning down other arguments, however, the said
judgments are of no help to him. )

9. Itis also contended that looking to the allegations as alleged in the private
complaint no cognizable offence is prima facie made out against accused persons
Madhu Kumar Babu, Rakesh Gupta, Virendra Singh, B. J. Salunke and Brajesh
Mishra, i.e. the officers posted in different capacity from Sub Inspector to the
Superintendent of Police at the relevant time at Indore. Therefore, issuance of
the direction against those accused persons under Section 156 (3) Cr.P.C. to
investigate the private complaint is unwarranted and without due application of mind.

10. By filing the petition under Section 482 of Cr.P.C. it is contended that in exercise
of power under Section 482 of Cr.P.C. this Court with a view to prevent abuse of
process of any Court or to otherwise secure the ends of justice, may quash the private
complaint filed against them. It is said that as per the judgment of the apex Court in
the case of State of Haryana and others Vs. Ch. Bhajan Lal and others — 1992
Cri.L.J. 527 seven principles have been laid down, which are as under :-

“(1) Where the allegations made in- the First Information Report
or the complaint, even if they are taken at their face value and
accepted in their entirety do not prima facie constitute any offence
or make out a case against the accused.

{(2) Where the allegations in the First information Report and other
materials, if any, accompanying the EI.R. do not disclose a
cognizable offence, justifying an investigation by police officers
under. Section 156 (1) of the Code except under an order of a
Magistrate within the purview of 8. 155 (2) of the Code.

(3) Where the uncontroverted allegations made in the FIR or
complaint and the evidence collected in support of the same do
not disclose the commission of any offence and make out a case
against the accused.

(4) Where, the allegations in thé FIR do not constitute a cognizable
offence but constitute only a non-cognizable offence, no
investigation is permitted by a police officer without an order of a
Magistrate as contemplated under Section 155 (2) of the Code.

(5) Where the allegations made in the FIR or complaint are so
absurd and inherently improbable on the basis of which no prudent
person can ever reach a just conclusion that there is sufficient
ground for proceeding against the accused.

(6) Where there is an express legal bar engrafted in any of the
provisions of the Code or the concerned Act (under which a
criminal proceeding is instituted) to the institution and continuance
of the proceedings and/or where there is a specific provision on
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the Code or the concerned Act, providing efficacious redress for
the grievance of the aggrieved party. '

(7) Whete & criminal proceeding is rianifestly attended with mala

. fide and/ or where the proceeding is maliciously instituted with an
ulterior motive for wreaking vengeance on the accused and with
a view to spit him due to private and personal grudge.”

Il In the present case on the allegations made in the complaint on its face
value, in entirety it do not prima facie constitutes any offence to be made out
* against the accused persons namely Madhu Kumar Babu, Rakesh Gupta, Virendra
Singh, B.J. Salunke, Dilip Bhandari and Brajesh Mishra. More so, lodging of the
private complaint by complainant manifestly with a mala fide intention, because
on a complaint made by the Dinesh Tripathi an offence was registered against
him, who is a police officer and no action has been taken on his complaint, however,
for this reason also the private complaint is liable to be quashed against the officers
posted at the relevant time. It is also contended that looking to the contents of the
private complaint no allegation of commission of any offence under Section 307
of IPC has alleged against the accused persons Madhu Kumar Babu, Rakesh
Gupta, Virendra Singh, B. J. Salunke and Brajesh Mishra; more so the allegation
 of conspiracy prior to commission of the said offence is also not in the private
complaint. No document or pleading has been made to show any connection of
these officers with the then Minister Mr. Subhash Sojatiya, however, there is no
evidence how they have conspired with Dinesh Tripathi and Mr. Sojatiya with a
view to assault over the complaint, therefore, prima facie no offence is made out
on the basis of the said complaint. It is also contended that the principles of
vicarious liability having no application in criminal cases. Until and unless specific
act or overt act of a particular officer has been pleaded in complaint showing
ingredient of commission of the alleged offence; which is missing in the private
- complaint the Magistrate is not required to direct investigation against them. In
such circumstances powers under Section 482 of Cr.P.C. even at the stage of
issuance of the direction to the police under Section 156 (3) of Cr.P.C., may be
exercised. Reliance has been placed on a judgment of apex Court in the case of
Maksud Saiyed Vs. State of Gujarat and others — (2008) 5 SCC 668.

12. ~ After having heard learned counsel appearing on behalf of the barties,
in the opinion of this Court, and as per the judgment of apex Court in the case of
Suresh Chand Jain (supra), it is the trite law, the ‘Magistrate is empowered to
pass an order under Section 156 (3) of Cr.P.C. to investigate the allegations as
alleged in the private complaint even if it is triable by the Court of Sessions. It'is
also settled that while passing such an order the Magistrate ought to have applied
his mind to the allegations as alleged in the complaint. It is also settled that if an
order passed by the Magisirate is without due application of mind evenat the
stage of direction Sectivn 156 {3) of Cr.P C., it muy he lahle to be sct aside.
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13. In the present case it.is apparent that on filing a private complaint by the
complainant Arun Kumar Jain along with an application under Section 156 (3) of
Cr.P.C. a request was made to allow the said application and to issue direction for
investigation on complaint. The trial court had directed to SHO of concerned
police station to take action in accordance with law on the attached private
complaint and intimate to the Court on the next date. In view of the contents of
the private complaint it is apparent that the assault as alleged was made by the
accused No. 1 Dinesh Tripathi upon complainant in between 7:15am to 8:00am
while he was along with his pet dog. The allegations of bias and malign intention
has been alleged against accused No. 7 Mr. Subhash Sojatiya due to filing of
Challan by the complainant against his brothers. Conspiracy has been done by
accused No. 8 Karan Singh Panwar and No. 9 Dilip Bhandari. It is only alleged
that accused Madhu Kumar Babu, Rakesh Gupta, Virendra Singh, B. J. Salunke
and Brajesh Mishra, were the officers posted in the police station as Sub Inspector, .
Town Inspector, City Superintendent of Police, and the Superintendent of Police,
Indore have not taken any action on the complaint of complainant against Dinesh
" Tripathi and to harbour them made some change in the Rojnamcha entries. There
is no allegation of having any connection of these officers with Mr. Subhash
. Sojatiya, and Dinesh Tripathi prior to the said incidence. The allégation of having
any conspiracy prior to the said incident is also not pleaded in complaint, therefore,
in such circumstances prior to passing an order under Section 156 (3)of Cr.P.C,,
against the said officers, the Magistrate is .required to apply his mind on the-
allegations of private complaint. Therefore, the order passed by the revisional
Court to set aside the order of trial Court appears to be just and proper.

14. . In Judgment of Satyanand Mishra (Supra) of learned Single Bench of this
Court, relied upon by Mr. Dalal, learned counsel, said to be of identical facts of
 this case is urifounded. In the said case, the allggations of the offences punishable
Ufs 13(1), 13(2) of the Prevention of Corruption Act, read with Section 120 B of
the IPC of hatching conspiracy were alleged against the accused person wherein
the order of investigation U/s 156(3) was passed. In the said case, complaint was
filed on 27/11/2003. The trial court passed an order "the time would require for
going through the complaint.and the documents filed therewith" therefore, it was
kept for consideration on 04/12/2003. On the said date, time was sought for to
examine the complainant in court, however, it was fixed on 09/01/2004. On the
said date, the court observing that U/s 19 of the Prevention of Corruption Act,
without prior sanction cognizance cannot be taken, however, directed the police
to investigate into the matter. Thus, it is apparent in the said case after giving two
dates and after going through the contents of the éomplaint and applying his mind,”
directed the police to investigate because previous sanction as required U/s
Prevention of Corruption Act was not there. Thus, this court was of the opinion
that the order passed by learned judge directing investigation by police is after
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due application of mind. In the present case, the facts are entirely different because
on the date of filing of the complaint, the Trial Court mechanically directed to the
concerned SHO to take action and to report compliance on the next date. Moreso,
the Trial Court has not applied his mind whether any specific allegation of
commission of cognizable offence against the officers posted at the relevant time
is available or not. In the said circumstances, the judgment of Satyanand Mishra
(supra) having no application and the complainant cannot derive any benefit from
the said judgment.

15. On going through the contents of the private complaint it is apparent that
the allegations of assault over the _complainant is against accused No. 1 Dinesh
Tripathi, who allegedly a man of Mr, Subhash Sojatiya. At the time of commission
of the offence, it is stated by him to the complainant that till now you have not yet
come to rescue to his fault and he has been sent, by accused No. 7 to convey this
massage. Thus after reaching to the house of the complainant on some altercation
because his pet dog went for call of nature in front of the house of complainant,
assault by means of Lathi was made by Dinesh Tripathi causing injury over the
head. The allegation of conspiracy is against accused No. 8 Karan Singh Panwar
and accused No. 9 Dilip Bhandari. Bare reading of the private complaint it does
not reveal that any meeting of mind of the accused Dinesh Tripath, Mr. Subhash
Sojatiya, Dilip Bhandari and Karan Singh Panwar, with the officers posted at the
relevant time namely Mr. Madhu Kumar Babu, Rakesh Gupta, Virendra Singh,
B.J. Salunke, and Brajesh Mishra to establish the common intention, prior to the
alleged incident is on record. Because of prior meeting of mind is not their and no
specific allegations of conspiracy has come against those officers, however, looking °
to the allegations as alleged on the face of the private-complaint it cannot be

inferred that any indulgence of the officers is there, in commission of the alleged

offence under Section 307 of IPC by Dinesh Tripathi. Now only allegation which

remains in the private complaint that is of harbouring of Mr. Dinesh Tripathi,

because on a complaint submitted by the complainant the officers posted from the

rank of Sub Inspector till Superintendent of Police has not discharged their official *
duty, becoming a public servant and no case has been registered against him.

From the allegations of the complaint specific act of any of the officer has not

been pleased making him responsible for the said act. The allegations with respect

to Rojnamcha entry as alleged in the complaint is also not specific to show the act

of the particular officer. Thus, on the basis of the allegations as alleged in the

complaint no cognizable offence prima facie constitutes against Madhu Kumar

Babu, Rakesh Gupta, Virendra Singh, B.J. Salunke and Brajesh Mishra. It is also

seen from the record that the complainant is a police officer and an offence against
him has been registered on the information of one Dinesh Tripathi, Therefore, he

may have feeling of non-registration of the case on his information, which may
create an element of bias against these officers posted at the relevant time at



716 ‘ ILR [2010] M. P,
ARUN KUMAR JAIR Vs. DINESH TRIPATHI

Indore, and it may be safely presumed that with a view to take vengeance he
might have proceeded against them, without specifying-act, overt act and assigning
their role in commission of the said offence.

16. In view of the discussion as made herein above in the opinion of this Court
the principles as laid down in the case of Bha]an Lal (supra) at S1. No. 1 and 2
“and S1. No.7, having it application and it is one of rare of the rarest cases to

exercise the power under Section 482 of Cr.P.C. and to quash the private complaint

filed by the complainant Arun Kumar Jain against Madhu Kumar Babu, Rakesh

Gupta, Virendra Singh, B.J. Salunke and Brajesh Mishra. It is further to be noted
that the principle of vicarious liability having no application in a prosecution which
. isto be'lodged against superior officers. My view fortifies from the judgment of
the apex court in the case of Maksud Sa:yed (supra). Thus, in absence of any
specific allegation of causing any injury or assigning any role against them merely,
on the bald statement issuance of direction to investigate the said incident by the
concerning SHO against Madhu Kumar Babu, Rakesh Gupta, Virendra Singh,
B.J. Salunke and Brajesh Mishra cannot be directed. It is to be explained here
that one Rakesh Gupta posted as Additional Superintendent of Police, Indore, at
the relevant time has not filed any petition under Section 482 of Cr.P.C., seeking .
quashment of the private complaint, but on the basis of the allegations of the
private complaint nothing has been found against him and in view of the discussion
made herein above the direction to investigate on a private complaint against the
officers posted at the relevant time have not been issued, however there is no
reason to diScriminate him with others. Thus in the opinion of this Court invoking
the inherent powers of the High Court under Section 482 of Cr.P.C with a view to
prevent the abuse of process of Court or to othermse secure the ends of justice
the complamt filed against the aforesaid five ‘officers is hereby quashed.

*17.  In view of the forgoing discussion the Criminal Rev151on No. 546/2007 is
devoid of any merit, therefore, the same stands dismissed and the order passed by
the revisional Court is upheld to the extent of passing an order afresh only against
accused No. 1 Dinesh Tripathi, accused No.7 Subhash Sojatiya, accused No.8 |
Karan Singh and accused No. 9 Dilip Bhandari. At the same time M.Cr.C.
No.1580/2008 stands allowed. The private complaint filed by the complainant Arun
Kumar Jain against Madhu Kumar Babu, Rakesh Gupta, Virendra Singh, B.J.
Salunke and Brajesh Mishra is hereby quashed. It is directed that in furtherance
to the order passed by the revisional Court, the trial Court may pass appropriate
order on a private complaint against the four accused persons as indicated herein
above.

Revision dismissed.
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CRIMINAL DEATH REFERENCE.
Before Mr. Justice S.L. Kochar & Mr. Justice S.K. Seth
5 Novembcr 2009*

>

' STATE OF MP. ; ... Appellant
Vs. '

- SHANKARLAL : .. Respendent
. A. Evidence Act (1 of 1872), Sectlon 3- Czrcumstantml evidence -
Law discussed. . (Para 8)

F. W fafran (1872 7 1), amsuqﬁﬁuﬁmmm fafer
B faaman @ T |

B. Penal Code (45 of 1860), Sections 302, 366, 364 & 376 Evidence
Act, 1872, Section 3 - Rape and Murder - Circumstantial evidence - Last seen
together - Salesman of liquor shop (PW. 15) states that appellant along with girl
had come to liquor shop and had purchased liquor - He had identified the dead
" body of the girl and appellant from a photograph published in newspaper -
- Newspapers not filed - Dock identification afler 12 months of incident of no use
,_m absence of TLF. - thess ‘not reliable. ‘(Para 9)

gl - m'«i%m(waoasus) amﬁaoz 366, 3647:!'376 AR,
© 1872, GRT'3 — AT IR AT — WRRURW W — -SfW IR WR—Enr
¥ T - W GHHE & fasar (e 15)#$mﬁmﬁs:ﬂtﬁm’eﬁa@aﬁ$wm
I G U IATAT o7 R TRA 54 A off — T TR 77 F IR B ¥ aee
37T 3R et B RIS @) — SHAR T Y T R T - R wWe $ s
.ﬁma%mﬂwammﬁmmmaﬁﬁ wEd favawsim Wy,
) C. Evidence Act (1 of 1872), Section 27 - How ntuch of information
received from accused mdy be proved - Law discussed.  (Paras 10. & 11)
JooW e IfEfEm (1872 @1 1), €T 27 — IfYE § AW AEERY
ﬁ ot wifed & o TSN — fafr & == = 1)
' . D. Evidence Act (1 of 1872), Section 27 - How much of information

= received from accused may be proved - Place where dead body was lying
"was already in the: knowledge. of the investigating . agency - Recovery af empty

- iliguor bottle from open ‘and ‘accessible place fo everybody - Both -

. circumstances are not .incriminating circumstances. (Paras 12 & 13)

L. Y. wEw aRifram (1872 BT 1), GRT 27 — AFREE § W@ AEEE

.ﬁﬁmﬂ‘rmﬁmaﬁmm}!ﬁ T, W8T ¥ ST G o, Ufew . SR gord)
@ 9§ o7 - Waﬁ@ﬁﬁaﬁﬁaaﬁwmﬁgﬁaﬁ?mmﬁﬁﬁmww_
¥ — ST aRRRET s & $HE arelt T8 ¥ '

" *Criminal Death Ref. No.1/2009 (Indore)
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E. Evidence Act (1 of 1872), Section 27 - How much of information
received from accused may be proved - Recovery of blue underwear - Seized
underwear was not got identified by parents or other relatives of deceased by
holding T.IP. - Underwear not produced in Court and not got identified in Court
- Recovery of blue underwear of no consequence - Appeal allowed. (Para 14)

3.  wey sftfraH (1872 @1 1), |qRT 27 — A @ AW SN

# froh wifg o1 ¥BM — e WA B wWHEh — wHE FRRE @
- R god @& Ara-faT @ o Reder) @ frrer e s TE ox T —
‘AR red 9 R w9 T T ok wmarey § R T8 el e — e
FSRAPR 3 " 37 H1d uRemd A8 — ardie w9 |
Cases referred :

. (2006) 10 SCC 172, (2007) 2 SCC (Cri) 162, AIR 1947 PC 67, AIR 1967
SC 1113, (2007) 1 SCC (Cri) 582, (2008) 1-SCC (Cri) 72, AIR 1970 SC 1934,
(2004) SCC (Cri) 2028.

G. Desai, Dy.A.G., for the State.
MA. Bohara, for the accused.

JUDGMENT

The Judgment of the Court was delivered by
S.L. Kocrmn, J. :~THIS Judgment shall also govern the disposal of Criminal
Appeal No. 734/2009 filed by the appellant/accused through Legal Aid against
the impugned judgment and order of conviction and sentence.

2. The learned III Addl. Sessions Judge, Indore/trial Court submitted the
Criminal Death Reference No.1/2009 for confirmation of death sentence passed
by the impugned judgment and order in Sessions Trial No.280/2008 decided on
30/6/2009 whereby the learned Judge has convicted the appellant U/Ss.366,
364,376 and 302 of the IPC, sentenced to undergo RI for 10 years with fine of
Rs.500/- in three counts U/Ss.366, 364,376 of the IPC and sentenced to death
U/8.302 of the IPC, with defaulting clause of payment of fine, appellant shall
undergo RI for six months under each count. However, the substantive jail
sentences have been directed to run concurrently. Appellant/accused has also
filed Criminal Appeal No.734/2009 aggrieved with the judgment and order of
conviction and sentence as mentioned herein above.

3.  Short resume of the prosecution case as put forth before the trial Court is
that on 20/1/2008 in the night at 9.00 p.m Police Control Room, Indore received
information that heirless dead body of a girl aged 6-7 years was lying behind ‘the
House No.585 and 588 of Usha Nagar. On the basis of this information, police of
police station, Annapurna Nagar, Indore registered Murg No.2/2008 U/§.174 of
the Cr.P.C and Station House Officer (for short "SHO") S.P.Dubey (PW.19)
immediately reached on the spot and in presence of witnésses prepared inquest
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report (Ex.P.2). A team of Forensic Science was called and photographs of the
body were taken. A handkerchief was found tied around the neck and mouth
was crammed by polythene. In the opinion of witnesses of the inquest, deceased
was ravished and thereafter killed by throttling. Dead body was sent for
postmortem examination which was conducted by Dr.Bharat Prakash (PW.2).
Postmortem report is Ex.P.3. Dead body was not claimed by anybody, therefore,
intimation was sent in this regard to all the police stations of the town. When
dead body was lying in hospital, Manohar S/o Tulsiram (PW.13), father of deceased,
resident of Vijay Nagar reached in the police station for lodging report of missing
of his daughter. Police took Manohar and his brother to hospital where they
identified the body of the girl named Nisha @ Kaali. Police prepared identification
memo (Ex.P.8). Afier inquest enquiry, FIR (Ex.P.16) was registered by SHO

. S.P. Dubey (PW.19). During the course of investigation, police came to know
that appellant once removed the underwear of the girl with an intention to commit
rape. On this basjs, appellant was taken into custody and interrogated. Appellant
disclosed before the police about place of incident and got recovered the empty
liquor bottle. From the bag of the appeilant, one blue colour underwear was .
seized. Police prepared confirmation memorandum at the instance of the appellant
regarding place of incident. Appellant was sent for medical examination and
examined by Dr.A.K Tiwari (PW.3) who also issued MLC report of appellant
(Ex.P.6). The seized articles including clothes and slide of vaginal swab of
deceased were sent to FSL and its report is Ex P.24. Investigating Officer recorded
the statements of the witnesses who were acquainted with the' facts of the case
and also got recorded-statements of Takiasingh (PW.12) and Rambahadur (PW.14)
by Magistrate as per provision U/S.164 of the Cr.P.C. On completion of
investigation, charge sheet was filed against the appellant U/ Ss.364, 366, 376 and
302 of the IPC.

"4, The appellant re,ﬁxted the charges and his defence was denial, however, he
had not examined any witness in defence. Leamed trial Court finding the appellant
guilty, convicted and sentenced the appellant as noted herein above.

5. We have heard the learned counsel for partles at length and also perused
the ‘entire record minutely.

6. Homicidal death of the deceased has not been challenged before the trial
Court as well as before this Court, otherwise also in view of the evidence of
Dr.Bharat Prakash (PW.2) and postmortem report {(Ex.P.3), it is fully established
that deceased met homicidal death by asphyxia due to throttling. It is also
undisputed that appellant was 60 years of age at the time of his arrest and medical
examination by Dr.A.K. Tiwari (PW.3) who proved MLC report (Ex.P.6).

7. It emerged from the impugned judgment that conviction of the appellant is
mainly based on circumstantial evidence and circumstances relied upon by the
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" learned trial Court are past conduct of the appellant regarding removal of

underwear of deceased, suspicion raised on the appellant by Ramsingh (PW.10),
Manoharsingh (PW.13) and Smt. Bharatibai (PW.20), uncle, father and mother of
the deccased, medical evidence regarding homicidal death and commission of
rape with the deceased, 'seizure of underwear of deceased from the possession of
the appellant, recovery of empty liquor bottlé at the instance of the appellant,
pointing out place of incident to police in presence of witnesses Rambabu (PW.11)
and Takiasingh (PW.12) and evidence of last seen of the deceased in the company
of the appellant before her death by Deepak (PW.15).-

8. - The core question for decision by us is whether above mentioned
circumstances have been proved by the prosecution to bring home the guilt of the
appellant beyond all reasonable doubt or not 7 The law of cucumstantlal evidence
has been very well enunciated by Supreme Court in cases of Ram Reddy Rajesh
Khanna Reddy Vs. State of Andhra Pradesh [2006 (10) SCC 172] and State of
Goa Vs. San]ay Thakran [2007 (2) SCC (Cri) 162, para 13}, it is extracted
herein:-

“13. The prosecution case is based on the circumstantial evidence

and it is a well-settled position of law that when the case rests

upon circumstantial evidence, such evidence must satisfy the
. following tests:~

(1) the circumstances from which an inference of guilt is sought

to be drawn, must be cogently and firmly established;

(2) those circumstances should be of a definite tendency
unerringly pointing towards guilt of the accused;

(3) the circumstances, taken cumulatively, should form a chain
so complete that there is no escape from the conclusion that within
all human probability the crime was committed by the accused
and none else; and

" (4) the circumstantial evidence in order to sustain conv1ct10n must

be complete and incapable of explanation of any other hypothesis
than that of the guilt of the accused and such evidence should not
only be consistent with the guilt of the accused but should be
inconsistent with his innocence;
(See State of U.P. v. Satish [(2005) 3 SCC 114], Padala Veera
Reddy v. State of A.P. [1989 Supp (2) SCC 706], Sharad
Birdhichand Sarda v. State of Maharashtra [(1984) 4 SCC 116],
Gambhir v. State of Maharashtra, SCC p.355, para 9 [(1982) 2
SCC 351] and Hanumant Govind Nargundkar v. State of M.F.
[AIR 1952 SC 343]. .
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9. In the light of aforesaid legal position of circumstantial evidence, now we
proceed to examine the main evidence of last seen of the appellant in the company
of the deceased by Deepak (PW.15). He has deposed that he was serving as
salesman in liquor shop situated in Mishra Nagar, Annapurna Road, Indore. On
19/1/2008 at 7.45 pm one old man with a girl aged about 8-9 years having a bag
(thaila) in his hand purchased a quarter and paid coin of rupees forty. He was
short of money, therefore, took some money from that girl, at that moment one
person told that "beggar is also drinking liquor" at which he replied that itis a
question of interest. After purchasing one quarter liquor, both had gone. Further
say of this witness is that on 24/ 1/2008 he had seen photo of a person in paper
who had committed rape (kukarm)® with a girl and killed her. On the basis of
photograph, he identified the man who came to the shop with girl having bag. It
is also stated by him that he had also seen the photo of girl who came with Baaba
(old man) in newspaper on 20/1/2008. It was also mentioned in the paper that girl
was first ravished, thereafter killed by throttling and her dead body was found in
Usha Nagar. After seeing photo of girl as well as photo of Baaba he himself
went to the police station for giving statement. He identified the appellant in the
Court who was seen with the girl in the evening of 19/1/2008. The statement of
this witness is not dependable for the following reasons.

(I) Papers dated 20/1/2008 and 24/1/2008" have not been produced and exhibited
in Court to ascertain the version of this witness whether in fact photographs were
published and he had seen the same. ( we are construing word paper as daily
newspaper though in the statement of this witness, nowhere it is mentioned that
he had seen the photograph in daily newspaper but in cross examination he has
mentioned names of some papers). The best evidence was the photographs
published in both the papers which attracted the attention of this witness and the
very basis of his going to the police station are not filed and got proved by the

_ prosecution. The only reasonable inference as per provision U/S.114-g of the

Evidence Act can be drawn that the papers did not contain such photographs
and if produced would have falsified the witness to that extent.

- (I) No TI parade of the appellant was held by the Investigating Agency to

ascertain and to fix the identity of the appellant by this witness (PW.15). There
is no evidence brought on record by the prosecution that this witness produced
both the papers in the police station, therefore, the police should have collected
both the papers to verify his version and should have also held T.I parade to fix
the identify of the accused if papers were not collected. In view of all these
facts , dock identification of the appellant in Court for the first time after 12
months of the incident cannot be relied upon without corroboration to his testimony
by way of evidence of T.I parade memo or newspapers.

amy - He had seen only photograph of the girl in paper dated 20/1/2008
then why immediately he had not gone to the police station to give his statement
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that he had seen this girl describing her features and personality. No reasonable
and plausible explanation has been given by this witness on this aspect.

10.  The next important circumstance relied upon by the learned trial Court is
the disclosure statement (Ex.P.19) made by the appellant before SHO S.P. Dubey
(PW.19) and in presence of witnesses Rambabu (PW.11) and Takiasingh (PW.12)
about discovery of fact as per provision U/S.27 of the Evidence Act. Scope and
ambit of Sec.27 of the Evidence Act were enunciated by Privy Council in
Pullukuri Kotayya Vs. King Emperor [AIR 1947 PC 67] in the following words,
which have become locus classicus and the relevant observation is extracted thus:-

It is fallacious to treat the 'fact discovered' within the

section as equivalent to the object produced; the fact
discovered embraces the place from which the object is
produced and the knowledge of the accused as to this, and
the information given must relate distinctly to this fact.
Information as to past user, or the past history, of the object
produced is not related to its discovery in the setting in
_which it is discovered. Infermation supplied by a person in
castody that 'I will produce’ a knife concealed in the roof of
my house' does not lead to thé discovery of a knife; knives .

* were discovered many years ago. It leads to the discovery
of the fact that a knife is concealed in the house of the
informant to his knowledge, and if the knife is proved to_
have been used in the commission of the offentce, the fact
discovered is very relevant. But if to the statement the
words be added 'with which I stabbed A', these words are
inadmissible since they do not relate to the discovery of
the knife in the house of the informant."

11 The above mentioned legal position was again 'discussed in detail in case of
Prabhoo Vs. State of U.P [AIR 1963 SC }113] which is extracted hereunder:-

“11. Although the interpretation and scope of Section

27 has beem the subject of several authoritative
-:pronouncements, its application-to concrete cases [in the
.background events proved therein] is not. always free from
difficuity. - It will therefore be worthwhile at the outset, to, - °
.have a short and swift glance at.Section [27] and be .
-reminded of its requirements. The section says: -

*'27. Provided that, when any fact is deposed to as discovered
in consequence of information received from a person
accused of any- offence, in:the custody of.a policé officer, so

.+ .. much of such information, whether it amourits to a confession.

o
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or not, as relates distinctly to the fact thereby discovered,
may be proved. '

12. The expression 'provided that' together with the phrase
'whether it amounts to a confession or not' show that the
section is in the nature of an exception to the proceeding
provisions particularly Section 25 and 26. It is not necessary
in this case to consider it this section qualifies, to any extent,
Section 24, also. It will be seen that the first condition
necessary for bringing this section into operation is the
discovery of a fact, albeit a relevant fact, in consequence of
the information recovered from a person accused of an offence.
The second is that the discovery of such fact must be deposed
to. The third is that at the time of the receipt of the information
the accused must be in police custody. The last but the most
important condition is that only 'so much of the information' as
relates distinctly to the fact thereby discovered is admissible.
The rest of the information has to be excluded. The word
'distinctly' means ‘directly’, 'indubitably', 'strictly’,
'unmistakably'. The word has been advisedly used to limit
and define the scope of the provable information. The phrase
'distinctly relates to the fact thereby discovered' is the Iinchpin
of the provision. This phrase refers to that part of the
information supplied by the accused which is the direct and
‘immediate cause of the discovery. The reason behind this
partial lifting of the ban against confessions and statements
made to the police, is that if a fact is actually discovered in
" consequence of information given by the accused, it affords
some guarantee of truth of that part, and that part only, of the
information which was the clear, immediate and proximate
cause of the discovery. No such guarantee or assurance
attaches to the rest of the statement which may be indirectly
or remotely related to the fact discovered.”" (See Mohd.
Inayatullah v. State of Maharashtra, SCC pp.831-32, paras 11-
12.). (emphasis in original)

Also See Amitsingh Vs. State-of Maharashtra [2007(1) SCC (Cri)582]
and Anil @ Raju Vs. Administration of Daman & Diu [(2008) 1 SCC (Cri) 72].

12. Inthe light of aforesaid legal position about discovery of fact at the instance
of the appellant, it is clear that confessional part of his memorandum statement
(Ex.P.19) cannot be looked into being hit by Sécs.25 and 26 of the Evidence Act
which are reproduced for convenience:-
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Confession to police officer not to be proved.

25.' No confession made to a police officer, shall be proved
as against a person accused of any offence.

Confession by accused while in custody of pollce not to
be proved against him. .

26. No confession made by any person whilst he is in the
custody of a police officer, unless it be made in the immediate
presence of a Magistrate, shall be proved as against such
person. : :

13. Inthe instant case, leamned trial Court has relied upon the statement of the
appellant (Ex.P.19) and verification panchnama (Ex.P.20 and P.21) about place
where dead body was thrown as well as seizure memo of empty liquor bottle
(Ex.P.22) though investigating agency was already knowing place where dead
body was found prior to disclosure statement (Ex.P.19) made by the appellant
long back on 20/1/2008. The memorandum statement was recorded on 23/1/
2008. Since place was already known to the Investigating Officer Shri Dubey
(PW.19), it cannot be regarded as fact discovered at the instance of the appellant
and same cannot be used as an incriminating circumstantial evidence against
him. Sce Jaffer Husain Dastagir Vs. The State of Maharashtra [AIR 1970
SC 1934]. The seizure of empty liquor bottle from open and accessible place to
everybody is also not an incriminating circumstance.

14.  Simple seizure of blue underwear from the bag of the appellant vide Ex.P.18
is not sufficient to establish that it was the underwear of the deceased. Afier
seizure, this underwear was not got identified by parents or any other relative
witness by holding T.I. Parade during the- course of investigation. The seized

underwear was not shown and identified by Ramsingh (PW.10), Manoharsingh -

(PW.13), Smt. Bhartibai (PW.20); uncle, father and mother of the deceased. The
blue colour underwear said to have been seized from the bag of the appellant by
SHO Shri Dubey (PW.19) was also not got identified by him in Court which could
be the substantive piece of evidence. The seized underwear and empty liquor
bottle was neither produced in the Court nor got identified by Shri Dubey and

both the panch witnesses Rambabu (PW.11) and Takiasingh (PW.12). Both the '

articles were not given Article number in the Court, therefore, there is no substantive
piece of evidence to establish the identity of both the articles with seizure memo

‘and the oral statements of all the three witnesses. The Supreme Court has

R

discussed this issue about non production of seized property in Court during the
course of trial in case of Jitendra Vs. State of MP [2004 SCC (Cri) 2028].The
learned trial Court has not at all considered and discussed the provision U/S.27 of
the Evidence Act and even relied upon inadmissible part of document (Ex.P.19,
P20 and P.21).

.

fa
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15.  Onexclusion of ¢vidence of Deepak (PW.15) about last seen of the appeliant
in the company of the girl and discovery of fact relating to the crime at the
instance of the appellant as discussed herein above, there remains no 6ther clinching
evidence to form the chain of ¢ircumstances pointing out unerringly, excluding all
reasonable hypothesis of innocence in favour of the appellant, towards the guilt of the
. appellant, therefore, in our considered view the appellant is entitled to be acquitted.

16. The statement of mother, father and uncle of the deceased is only regarding .
suspicion on the'appellant and it is trite that suspicion howsoever strong, shall not
take place of proof and conviction cannot be based on the basis of suspicion.

17. Inthe result, for the foregoing discussion, Death Reference is negated and
Criminal Appeal filed by the appellant is allowed. Appellant is in jail. Learned’
trial Court is directed to release him forthwith if not wantéed in'any other criminal case.

18.  Original Judgment is kept in Criminal Death Reference No.1/2009 and a
copy whereof be placed in the record of connected Criminal Appeal No. 734/
2009. Office is directed to “send a copy of this judgment along with the record to
the trial Court for information and immediate compliance.

Order accordingly.
I.L.R. [2010] M. P,, 725-
SALES TAX REFERENCE ‘
Before Mr. Justice R.S. Garg & Mr. Justice PK. Jaiswal
4 November, 2009*

SALES TAX COMMISSIONER . ... Petitioner
Vs. T
M/S PANNALAL NARENDRA KUMAR, JABALPI_jR ... Respondent

A. General Sales Tax Act, M.P. 1958 (2 of 1959), Section 44 -
Reference - Whether an Aadhatiya is liable to pay entry tax - Held - An
Aadhatiya is nothing but a commission agent and he causes entry of the
goods in the local area and he is liable to be taxed. (Para 11)

. WERT RFa-a affram, wH. 1958 (1959 1 2), OIRT 44 —
frder — T amefiar wdwr o ARl T B fy TRl § - afifEiRa — smefar o1
3R e afeen U girer afdraal § iR a8 Y & | |1 &1 maw ovar § iR
% PX o fog ot 8| .

B. Words & Phrases - Aadhatiya - Meanmg A person, who receives
goods either on his own behalf or on behalf of the principal, sells the same in

the market on basis of certain commission - An Aadhatiya may sell or even
purchase the goods under the instructions of the principal. (Para 6)

T, e SR T — aefadr — aef — o w@fy, ar O wd @) ek

*Sales Tax Reference No.28/2000 (Jabalpur)
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C. Words & Phrases - Kachlia Aadhatiya - Meaning - Kachha
Aadhatiya is a person who is to abide by all the instructions issued by the principal
and he is not entitled to take any decision on his own behalf (Para 7)

1. weg AR I — Foar ARRET - aef — FEEr arefhar 9w @
2 S Aifere SR TR (6 T Y ARl 9 uE # R 98 W I AR & a1 faola
A BT FHIR TR 1 '

D. Words & .Phrase-s - Pakka Aadhatiya - Meaning - A 'Pakka -

Aadhatiya’ is person, who receives the goods, keep with him and under the
instructions .of the principal is to dispose of the same but he could dispose of
the goods on his own terms - Pakka Aadhatiya in fact agrees with the principal
that he would pay a particular amount. for the consignment. (Para 7)

¥, e AR qEAi ~ e Agfaar — o4ef — gaw anefher a8 A
2 9 71 W AT 2, S9 A9 I YEaT # 3R AE § ARl P = 9wl
2 B § e 98 WE A FEuHl W AT $1 B3 S 9Dl § — JaT et
areTs § Wfds § gewd gl § % v afvm A @ fore fafdre =i arer )

E. Words & Phrases - Aadhat - Meaning - A commission received by a
dealer or a commission agent in the business of grains - The word 'Aadhat’ does
not mean anything less than or more than a commission. (Para 8)

%, T AR g — dgd — Aef — s o e |t an s
mmmﬁmﬁmmm% eE HET mmﬂﬁm#m
A1 AT [T T B

Rahul Jain, Dy:A.G., for the petitioner/Revenue.
H.S. Shrivastava with Sandesh Jain, for the respondent/assessee
ORDER ’

The Order of  the Court was delivered by

_ R.S. Garg, J. :—The respondent an assessee had challenged the order passed by

Additional Assistant Commissioner, Sales Tax Jabalpur passed on 31.10.1985 in
Case No.78782-83 Pravesh Kar (Entry Tax) wherein the petitioner was held liable
to pay tax. The appeal No.18/JBP/4/E/85-Pravesh Kar for the period 28.10.1981
to 15.11.1982 was dismissed therefore, the respondent/assessee filed further
Appeal No.144-PBR/87 before the Board of Revenue. The Board of Revenue
was pleased to allow the appeal vide order dated 8.8.1989. Thereafter, the revenue
made an application under section 44 of the M.P. General Sales Tax Act for
making a reference to the High Court. After hearing the parties the Iéarned Member,
Board of Revenue was pleased to refer the matter to t.he High Court for answering
the following question:

{=

e
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“Whether under the fact and the circumstances of the case the
Board of Revenue was justified in holding that the Aadhatiya
was not lable to pay entry tax in respect of the goods entered by
him into the local area as agent of the Principal”

2. In the present matter undisputedly certain goods were sent by a third party
which were received by the assessee.as Aadhatiya of said person. The goods
were sent by the outside dealer and the same were received for being sold in the
market arca by the assessee. The question which cropped up before the revenue
authorities was whether the assessee who was working as an Aadhatiya was
liable to pay tax. Though the Assessing Officer and the First Appellate Authority
came to the conclusion that the assessee who sold the goods in his aadhat was
liable to tax but the Board of Revenue held that the assessee was simply an
Aadhatiya, therefore, he was not liable to pay the tax. The Board was also of
the opinion that assessee did not cause éntry of the goods in the local area but, in
fact the goods were entered into the local area by the Principal by sending the
goods. The Board of Revenue ultimately held that the assessee was not liable to
pay any tax.

3. Shri Rahul Jam, leamed Deputy Advocate General for the petitioner submitted
that the Entry-Tax Act if is read with Madhya Pradesh General Sales Tax Act
then Section 2(d) of M.P. General Sales Tax Act would come into operation and
would define a dealer. According to hxm a commission agent called by whatever
name ‘Kachha Aadhatiya’', ‘Pakka Aadhatiya', agent, commission agent etc.

-_ would be taken to be a dealer for purposes of Section 2 (d) and as on his say the

goods are allowed to enter in local area, it could not be argued by the assessee

- ‘that he is not lable to pay tax.

4. Shri Shnvastava, learned -Senior Counsel for -the respondent,
submitted that a fair understanding in the dealing between the Principal and the
Aadhatiya would show that the Principal had sent the goods for being sold in the
market or in the Aadhat of Aadhatiya and as the property in the goods continues
to be with the Principal and as the Principal causes the entry of the goods in the
local area, the commission agent-cum-aadhatiya cannot be held liable to pay the
tax.

5. The Entry Tax Act says that, all the expressions other than expression
‘goods’ and ‘sale’, which are used, but are not defined in the Entry Tax Act and
are rather defined in the Sales Tax Act shall have the same meaning assigned to
them in the M.P. General Sales Tax Act. Section 2 (d) of the M.P. General Sales
Tax Act defines a “dealer” as under:

“Section 2(d):

- “Dealer means any person who carries on the business of buying,
seiling, supplying or distributing goods, directly or otherwise,
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whether for cash, or for deférred payment, or for commission,
remuneération or other valuable consideration and includes -

(i). a.local authority, a company, "an undivided Hindu family
or any society (mcludmg a co-operative society), club, firm or
association which carries on such business:

(ii). a society (including a co-operative society), club, firm or
association which buys goods from, or sells, supplies or distributes
goods to members;

(iii) a commission agent, a broker, a del.credere agent, an .
auctioneer or. any other mercantile agent, by whatever name
called, who carries on business of buying, selling, supplying or
distributing goods on behalf of any principal”.

A perusal of the definition would make it clear that a dealer would include
any person who carries on the business of buying, selling, supplying or distribution
of goods directly or otherwise, a local authority, a company an undivided Hindu
family etc, a commission agent, a broker, del credere agent an auctioneer or any
other mercantile agent, by whatever name called, who carries on the business of
buying, selling, supplying or distributing goods on behalf of any principal. '
6. The word Aadhatiya has not been defined either in the M.P. General Sales
Tax Act or under the Entry Tax Act or under the Sale of Goods Act or under the
Contract Act. The word Aadhatiya is used as a ccolloquial word to mean a person
who receives goods either on his own behalf or .on behalf of the principal, sells
the same in the market on basis of certain commission. An Aadhatiya may sell or
even purchase the goods under the instructions of the Principal.

7. The old trading system had two types of the Aadhatiyas viz. 'Kachha
Aadhatiya’ and ‘Pakka Aadhatiya’. ‘Kachha Aadhatiya’ was. a person who
. was to abide by all the instructions issued by the Principal and he was not entitled
to take any decision on his own behalf. If the Principal said that the goods have-to
be sold at a particular rate then he was obliged not to charge a penny more than
what the Master/Principal directed. Such ‘Kachha Aadhatiya in fact was a
clearing agent and was not holding property ir the goods. A ‘Pakka Aadhatiya
in the old trading system was to receive the goods, keep with him and under the
instructions of the Principal was to dispose of the same but he could dispose of
the goods on his own terms. ‘Pakka Aadhatiya’ in fact agrees with the Principal
that he would pay a particular amount for the consignment. Once there is an
agreement between the ‘Pakka Aadhatiya’ and the Principal that a particular
amount has to be paid by the ‘Pakka Aadhatiya’ to the Principal then the sale is
complete and the property in the goods passes in favour of the ‘Pakka Aadhatiya’.

8. In the present matter it is not known to us that the assessee was a ‘Kachha
Aadhatiya’ or a ‘Pakka Aadhatiya. The word ‘Aadhat is a Hindi word which
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means a commission received by a dealer or a commission agent in the business
of grains. The word ‘Aadhat” does not mean anything less than or more than a
commission. ‘

9. ‘Kachha Aadhatiya’ so also the ‘Pakka Aadhatiya’ are entitled to
commission, they have to act under the directions of the Principal but ‘Kachha
Aadhatiya’ cannot do anything beyond what the master has said. Unless an
‘Aadhatiya’ (agent or the commission agent) agrees to receive the goods in the
market area, the Principal would not be entitled to send the goods to anybody. In
every case where an agent, commission agent, Aadhatiya called by any name
agrees that the goods be sent to him then he receives the goods in his personal
capacity and he causes entry of the goods into the local area.. To say that an
Aadhatiya is something different from a commission agent or has a different
identity would be a jugglery of the words sunply to prove that such a person is not
liable to tax.

10. In the present matter it is also to be seen in the light of Section 3 that when
a person in his capacity as a dealer in the course of his business purchases goods
from a person or a dealer other than a registered dealer who has effected entry of
such goods into a local area prior to such purchase, the entry tax shall be paid by
the dealer who has purchased such goods.

11.  Be that as it may, we have no hesitation in holding that an Adadhatiya is
nothing but a commission agent and he causes entry of the goods in the local area
and he is liable to be taxed. The question referred to us is answered in favour of
the Revenue and we hold that the Board of Revenue was not justified in holding
that the agent/dadhatiya was not liable to pay entry tax in respect’of the goods
entered by him in the local area as agent of the Pnnc1pal Let the department
proceed in accordance with law.

Order accordingly.
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MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice N.K. Mody

, 29 April, 2009* ‘
JP. DUTTA - ) ... Applicant
Vs. : _
RAVI ANTAROLIA ... Non-applicant

A. . Prevention of Insults to National Honour Act (69 of 1971),

_Section 2. - Penalty - Film 'LOC Kargil’' exhibited the coffins of the soldiers

covered by National Flag - It was alleged that National Flags were wrongly
used for covering the coffins - Held - It is no where stated that how the flag

*M.Cr.C. No.1973/2006 (Indore)
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has to be used - QOffence under the Act can only be constituted if any person
within public view burns, mutilates, defaces, disfigures, destroys, tramples
upon or otherwise brings into confempt. (Paras 7 & 14)

®. s TRa aw Frarer afRPRE (1971 BT 69), "RT 2 — Wil -
s T FROTT § Wgeas ¥ g8 gy W@ & qgat o7 seifa far -
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¥ ST 2, WIe-Bic ovar 8, fwd axar 8, figfa ear 2, Wmﬁ g
2 AT IIAT ITHH BT B |

B. Flag Code of India, 2002 - Flag Code is not a statute and cannot
regulate fundamental right to fly National Flag. . (Para 8)
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Cases referred :
~_  (2004)2 SCC 510, (2003) 8 SCC 717, 2003(2) JLJ 296.

Z.A. Khan with Vivek Sharan & Akash Sharma, for the applicant.
M.I Khan, for the non-applicant.

ORDER

.N K. Moby, J. :-This is a petition U/s 482 Cr.P.C. for quashment of
proceedings of Criminal Case No. 110/04.

2. Short facts of the case are that the repsondent filed a private complaint
against the petitioner U/s 2 of Prevention of Insult to National Honour Act, 1971
{which shall be referred hereinafter as an Act) alleging that the petitioner is
producer of a film titied as LOC Kargil. It was alleged in the complaint that in the
said film the petitioner has exhibited the coffins of the soldiers covered by the
National Flag, It was alleged that National Flags were wrongly used for covering
the coffins. It was alleged that the act of the petitioner amounts to commit an
offence which is punishable U/s 2 of the act. It was alleged in the complaint that
after taking cognizance of the offence and also after notice, petitioner be convicted.
After filing of the complaint and also after recording of statement U/s 200 and
202 Cr.P.C. learned Trial Court took cognizance of the offence vide order dated
04/02/04 and issued bailable warrant of, the petitioner, against which the present .
petition has been filed.

3. Mr. ZA. Khan, learned senior counsel appearing on behalf of petitioner
submits that the impugned order passed by the learned Trial Court is illegal and
deserves to be quashed. It is submitted that at the time of shooting of the film one
Colonel of army always remained present at the site/location and the entire shooting
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of the film was picturised under the supervision and guidance of the Colonel of
the Army of this Country. It is submitted that the Ministry of defence has issued
a certificate to the effect that keeping in view the modifications / deletions suggested
by the Army Headquarters and based on the preview of the amended provision
held in New Delhi on 05/12/2003 film “Kargil War, 1999” (LOC) has been
considered fit for clearance from the Army’s image point of view as well as
security. It is submitted that the certificate was also issued by the Central Board
of Film Certification wherein it was certified that after examination of the film by
the members of the Examining Committee on the recommendations of the committee
the board hereby certifies that the film is fit for unrestricted public exhibition.
Learned counsel further submits that in the Flag there is no scene which may
have been considered detrimenta] or insulting to the National Flag as neither the
Army nor the Central Board of Film Certification has pointed out for such act. It
is submitted that none of the ingredients have been-proved nor any evidence has
been produced for constitution of an offence under the act. It is submitted that the
petition filed by the petitioner be allowed and the impugned order passed by the
learned Court below and the complaint filed by the respondent be quashed.

4.  Mr. ML Khan, learned counsel for respondent submits that the petition
itself is not maintainable. It is submitted that for the same relief earlier also a
petition was filed by the petitioner which was numbered as Cr.R. No.595/04 and
the same was dismissed. It is submitted that in view of this the petition filed by the
petitioner deserves to be dismissed. Learned counsel further submits that after

“taking into consideration the allegations made in the complaint and the evidence

adduced by the respondent, the learned Trial court has taken the cognizance of
the offence, which requires no interference.

5. The Prevention of Insults to National Honour Act, 1971 (Act No.69/1971)
has come in force w.e.f 23/12/1971. In the statement of objects and reasons it is
mentioned that Cases involving deliberate disrespect to National Flag, the National
Anthem and the Constitution haye come to the notice in the recent past. Some of
these incidents were discussed in both the Houses of Parliament and members
expressed great anxiety about the disrespect shown to the national symbols.
Government were urged to prevent the recurrence of such incidents. Disrespect
to the National Flag and the Constitution or the National Anthem is not punishable
under the existing law. Public acts of insults to these symbols of sovereignty and
the integrity of the nation must be prevented. Hence the Bill. The scope of the
law is restricted to overt acts of insult to and attack on, the national symbols by
burning, trampling, defiling or mutilating in public. It is not intended to prohibit
honest and bona fide criticism of the symbols, and express provisions to this effect
have been made in the Bill. -

6.. Section-2 of the Act reads as under:~
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Whoever in any public place or in any other place within

public view burns, mutilates, defaces, disfigures, destroys,

tramples upon or otherwise brings info contempt (whether

by words, either spoken or written, or by acts) the Indian

National Flag or Constitution of India or any part thereof,

shall he punished with imprisonment for a term which may
extend to three years, or with fine, or with both.

7. From perusal of the aforesaid sections it is evident that it is no where stated
that how the flag has to be used. The offence under the Act can only be constituted
if any person within the public view burns, mutilates, defaces, disfigures, destroys,
tramples upon or otherwise brings into contempt commits an offence under the
Act.

8. Government of India, Ministry of Home Affairs, New Delht has published
Flag Code of India, 2002, which has come in force w.c.f. 26/01/2002. Part-I of
the Code lays down as under:-

1.]. The National Flag shall be a tri-colour panel made up

- for three rectangular panels or sub-panels of equal widths.
The colour of the top panel shall be India saffron (Kesari)
and that of the. bottom panel shall be India green. The middle
panel shall be white, bearing at its center the design of Ashoka
Chakra in navy blue colour with 24 equally spaced spokes.
The Ashoka Chakra shall preferably be screen printed or
otherwise printed or stenciled or suitably embroidered and
shall be completély visible on both sides of the Flag in the
centre of the white panel.

1.2 The National Flag of India shall be made of hand sp1.m
and hand woven wool/cotton/silk Khadi bunting.

1.3 The National Flag shall be rectangular in shape. The
ratio of the .length ofthe height (width) of the Flag shall be

3:2.
1.4 The standard sizes of the National Flag shall be as
follows:-
Fleg Size No. Dimensions in mm
1 6300 x 4200
2 3600 x 2400
3 2700 x 1800
4 1800x1200
5 1350 x 900

b — ——— —
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6 900 x 600
7 450x300
o & 225x150
¥ 9 150x100

1.5" An appropriate size should be chosen for display. The
- flags of 450 x 300 mm size are intended for aircrafis on VVIP

. . flights, 225 x 150 mm size for motor-cars and 150 x 100 mm
size for table flags.
9. Section-V of the Code deals with Misuse of the Flag, which reads as
under:- '

3.22 The Flag shall not be used as a drapery in any form
whatsoever except in State/Military/Central Paramilitary
* Forces funerals hereinafter provided.

3.23 The Flag shall not he draped over the hood, top, sides
. or back of a vehicle train or boat.

3.24 The Flég shall not be used or stored in such a manner
as may damage or soil it.

3.25 When the Flag is in a damaged or soiled condition, it
shall not be cast aside or disrespectfully disposed of but shall
be destroyed as a whole in private, preferably by burning or
by any other method consistent with the dignity of the Flag.

3.26 The Flag shall not be used as a covering for a building.

3.27 The Flag shall not be used as a portion of a costume or
uniform of any description. It shall not be embroidered or
printed upon cushions, handkerchiefs, napkins or boxés.

3.28 Lettering of any kind shall not be put upon the Flag.

3.29 The Flag shall not be used in any form of advertisement
nor shall an advertising sign be fastened to the pole from
which the Flag is flown.

3.30 The Flag shall not be used as a receptacle for receiving,
delivering, holding or carrying anything:

Provided that there shall be no objection to keeping flower
petals inside the Flag before. it is unfurled, as .part of

N celebrations on special occasions and on National Days like
the Republic Day and the Independence Day.

10. Chapter-XI of the deals with Half-Masting. Clause 3.58 deals with the
occasions when the Flag can be used in funerals, which reads as under:-
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»On occasions of State/Military/Central Para-Military. Forces
funerals, the Flag shall be draped over the bier or coffin with
the saffron towards the head of the bier or coffin. The Flag
shall not be lowered into the grave or burnt in the pyre.”

1. Whether the Flag Code of India is law or not has been considered by the
Hon'ble Apex Court in the matter of Union of India Vs, Naveen Jindal, Reported
in (2004) 2 SCC 510 wherein Hon’ble Apex Court held as under:-

In the context of the present case a question arose whether
Flag Code is “law”? Flag Code concededly contains the
executive instructions of the Central Government. It is stated
that for the Ministry of Home Affairs, winch is competent to
issue them, the instructions contained in the Flag Code and
all matters relating thereto are one of the items of business
allocated. to the said Ministry by the President under the
Government of India (Allocation of Business) Rules, 1961
framed in terms of Article 77 of the Constitution of India. A
bare perusal of Article 13(3)(a) would clearly go to show
that executive instructions would not fall within the
aforémentioned category. Such executive insiructions may
have the force of law for some other purposes; as for example,
those instructions which are issued as a supplement to the
legislative power in terms of clause(l) of Article 77 of the
Constitution of India. The necessity as regards determination
of the said question has arisen as Parliament has not chosen
to enact a statute which would confer at least a statutory
right upon a citizen of India to fly the National Flag. An
executive instruction issued by the appellant herein can any
time be replaced by another set of executive instructions and
thus deprive Indian citizens from flying National Flag.
Furthermore, such a question will also arise in the event if it
be held thart right to fly the National Flag is a fundamental or
a natural right within the meaning of Article 19 of the
Constitution of India; as for the purpose of regulating the
exercise of right of freedom guaranteed under Articles 19(1)
(a) to (e) and (g) a law must be made. Flag Code is not a
statute; thereby the fundamental right under Article 19(1) (a)
is followed to the extent it provides for preservation of dignity
and respect for the National Flag. The right to fly the National
Flag is not an absolute right. The freedom of expression for
the purpose of giving a feeling of nationalism and for that
purpose all that is required fo be done is that the duty to respect
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the Flag must be strictly obeyed. The pride of a person involved
in flying the Flag is the pride to be an Indian and that, thus,
in all respects respect to it must be shown. The State may not
tolerate even the slightest disrespect. '

12, In the matter of Karan Johar Vs. Union of India. Reported in (2003) 8
SCC 717 wherein this Court directed in public interest litigation that the film Kabhi
Kushi Kabhi Gham shall not be shown in any theatre unless the scene which
depicts the national anthem is deleted and it was further directed to withdraw the
film from all cinema halls and the theatre-owners are restrained from showing the
film in its present form and to withdraw the certificate unless deletion is effected,
Hon’ble Apex Court also observed that the national anthem exhibited in the course
of exhibition of newsreel or documentary or in a film, the audience is rtot expected
to stand as the same interrupts the exhibition of the film and would create disorder
and confusion, rather than add to the digxity of the national anthem. The order
passed by this Court was suspended by the Hon’ble Apex Court Vide judgment
dated 19/04/04 reported in (2004) 5 SCC 127 in the same matter the Hon’ble
Apex Court has observed that in view of the instructions issued by the Government
of India that the national anthem is exhibited in course of the exhibition of a newsreel
or documentary, the audience is not expected to stand, as the same would cause
disorder and confusion rather than add to the dignity of the National Anthem. The
appeal is allowed. )

13. In the matter of Ganesh Lal Bathri Vs. State of M.P, Reported in
2003(2) FLJ 296 wherein this Court in a case where there was a bona fide mistake
in tying the national Flag in reverse position held that no case for trial is made out
and the accused is entitled to be discharged. <

14, From perusal of the photographs of coffins which has heen produced by
the petitioher from the magazine 'India Today’ it appears that the coffins were
wrapped by the flag. The saffron side of the flag was used horizontally, while as
per Clause 3.58 of the Code it ought to have been vertically towards head side of
the coffin. Since the Hon’ble Supreme Court has held in so many words that the
flag code is not a statute and the certificate was issued by the Central Board of
Film Certification to the petitioner under the Provisions of Cinematography
Act, 1952 and complainant does not disclose any of the ingredients of Section 2
of Prevention of Insult to National Honour Act, 1971, this Court is of the view
that the leamed Trial Court committed error in taking cognizance against the
petitioner. It will not be out of place to mentioned that neither in the complaint nor
in the evidence adduced by the respondent none of the ingredients of Section 2 of
the Act has been pleaded or proved, so that it can be said that, respondent has
committed an offence. It is true that the demonstration of the Flag in the said film
is not in accordance with clause 3.58 of Chapter XI of the Flag Code of, India,
2002. However since the Flag Code of India is not having force of law and there
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- is nothing on record to show the displaying of the flag was to insult the Flag
intentionally, therefore, this Court is of the view that the learned Trial Court

. committed error in taking cogmzance of the offence against the petltloner under
the Act. -

15. It is true that earlier also a petition was filed by the petitioner which was
numbered as"Cr.R. No.595/04 an was decided on 24/03/06 which was disposed
of with an observation™ that leamed counsel for the applicant has submitted a
letter written by the applicant to Dy. S.P., APTC, Indore (MP)/complainant/
non-applicant wherein petitioner has expressed his sincere and heartfelt -
apology. The same is on record. It was also observed by this Court that in view of
the aforesaid amicable settlement between applicant and non-applicant, applicant
wants to withdraw the revision, therefore, the same is dismissed as withdrawn.
This order shall not come in the way of the petitioner because it appears that
there were some understanding between the parties and after submission of apology
it was expected from ‘the respondent to withdraw the petition. Since the
prosecution was - not withdrawn and the petition was dismissed as withdrawn,
therefore, the present petition can not be dismissedion the ground that the earlier .
petition was-dismissed by, this. Court. On,the contrary it is a fit case in which this
Court.shall .exercise :powers- ‘conferred U/s 482.,Cr.P.C. to save the petltloner
from‘abuse of process who has produced a natlonalt film, > - “

16. in view of this petition filed by the petitioner is allowed and the impugned
order passed by the learned Trial Court whereby the cognizance was taken and .
the complaint bearing No. 110/04 pending in the Court of JMFC, Indore .stands'
quashed. ' -

With the aforesaid observations, petmon stands disposed of.
Petition dlsposed of
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~ MISCELLANEQUS CRIMINAL CASE
Before Mr. Justice N.K. Mody

o . 3 August, 2009*
AAMIR KHAN . ... Applicant

Vs, - . ) . .
STATE OF M:P. & anr. - . Non—apphcants
A. Flag Code of India, 2002 Flag Coa'e is not a statute and cannot
regulate fundamental right to fly National Flag. (Para 10)
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B.  Prevention of Insults to National Honour Act (69 of 1971),
Sections 2 & 3; Flag Code of India, 2002, Sections 2(B)(5), 3, 5, 6 & 11,
Penal Code, 1860, Section 109 - National Flag was hosting even after sunset
- Film Actor Aamir Khan was chief guest of function in which complainant
was also present - Nothing in complaint or in evidence has been stated against
Aamir Khan except that he was present in the said function - Prima facie no
evidence to prove that he has caused insult to National Flag - Application
allowed. (Para 12)
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Cases referred : .
AIR 2004 SC 1559, 1992 Supp (1) SCC 335, 2009(4) Scale 685, 2005(5)
Scale 1. .
S.C. Bagadiya with D.K. Chhabra, for the applicant.
C.R. Karnik, Dy.G.A., for the non-applicant No.1.
Rajendra Tiwari, for the non-applicant No.2.

ORDER

N.K. Moby, F. :~This is a petition under Section 482 of the Cr.P.C. for
quashment of the order dated 27/09/07 and Criminal Complaint No-33932/07
whereby the cognizance was taken by the learned JMF C, Indore under Section 2
& 3 of the.Prevention of Insults to National-Honour Act, 1971 Clause
(2),(3),(#),6).(D,(8).( 11),(12) of Section 2(B)(5),(10) and Clause 3.5, 3.7, 3.90
and 9.13 of Section 3 and Clause 3.24, 3.25, 3.27 of Section 5, Clause 3.31 of Section
6 and clause 3.57 of Section 11 Flag Code of India 2002 and Section 109 of the IPC.

2. Short facts of the case are that the respondent No.2 Shailendra Sharma filed
a private complaint on 22/09/07 before the learned Court below alleging that on
16/08/07 a programme was arranged by accused Rakesh Rajpal and Ashok Rajpal
at their premises M/s Rajpal Abhikaran Private Limited, dealers of Toyota vehicles
and in that programme petitioner was invited as guest, who was suppose to give
keys of Innova Cars to the persons who have purchased the same. In the complaint
it was alleged that in the business campus of M/s Rajpal Abhikaran Pvt. Ltd.
wherein the said programme was arranged. some National Flags were hoisted. It
was alleged that even after thet'sunsé‘t, the National Flags continued to fly in the
premises. It was alleged that in the said tunction higher authorities of the police
department were also prescnt It was B usther alleged that there was a huge
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gathering in the function and when the fact was brought to the notice to the accused
Rakesh Rajpal and Ashok Rajpal, than the National Flags were pull down in a
disrespectful and insulting manner. It was alleged in the complaint that to allow to
fly the flag after the sunget and to pull down the same in disrespectful manner
amounts to an offence. In the complaint it is further alleged that news in that
regard was flashed in the news papers dated 17/08/07. It was alleged that the
petitioner who is a film hero and was the brand ambassador of Toyota, who was
present as chief guest has also committed the alleged offence. It was prayed that
after taking cognizance of the offence the petitioner and other accused persons
be noticed and after recording of evidence they be convicted.

3. In support of the complaint respondent No.2 Shailendra Sharma examined
himself under Section 200 and 202 Cr.P.C. as AW/1 and also examined Arvind
Sharma as AW/2. Upon the complaint vide order dated 27/09/07 the learned Trial
Court took the cognizance of the offence and issued bailable warrant, hence this
petition.

4.  Learned senior counsel for the petitioner argued at length and submits that
the complaint filed by the respondent No.2 against the petitioner deserves to be
quashed as no offence is made out against the petitioner.

3. Section 2 of the Prevention to National Honour Act, 1971 reads as under:-.

Insult to Indian National Flag and Constitution of India:

Whoever in any Public place or in any other place within public
view burns, mutilates, defaces, defiles, disfigures, destroys,
tramples, upon or fotherwise shows disrespect to or brings] into
contempt (whether by words, either spoken or written, or by acts)
the Indian National Flag or Constitution of India or any part
thereof, shall be punished with imprisonment for a term which
may extend to three years, or with fine, or with both.

6. Relevant provisions of Flag Code of India, 2002 for which the cognizance
has been taken reads as under:-

2.2 A member of public, a private organization or an
educational institution may hoist/display the National Flag on
all days and occasions, ceremonial or otherwise. Consistent
with the dignity and honour of the National Flag-

(ii) a damaged or dishevelled Flag should not be displayed;

(iii) the ‘Flag should not be flown from a single masthead
simultaneously with any other flag or flags;
(iv)  the Flag should not be flown on any vehicle except in

accordance with the provisions contained in Section IX of Part
IIT of this Code;
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(v) when the Flag is displayed on a speaker’ platform,
it should be flown on the speaker’s right as he faces the
audience or flat against the wall, above and behind the
speaker;

(vi) when the Flag is displayed flat and horizontal on a wall,
the saffron band should be upper most and when displayed

* vertically, the saffron band shall be on the right with reference
fo the Flag (i.e., left to the person facing the Flag);

(vii} to the extent _possfble, the Flag should conform to the
specifications prescribed in Part I of this Code;

(viii) no other flag or bunting should be placed higher than
or above or side by side with the National Flag; nor should
any object including flowers or garlands or emblem be placed
on or above the Flag-mast from which the Flag is flown:

(ix) the Flag should not be used as a festoon, rosette or bunting
or in any other manner for decoration;

(x)  the Flag made of paper may be waved by public on
occasions of important national, cultural and sports events.
However, such paper Flags -should not be discarded or
thrown on the ground.dfter the event. As far as passible it
should be disposed’of in private consistent with the dignity of
the Flag;

(xi) where the Flag is displayed in open, it should, as far as
possible, he flown from sunrise fto sunset, irrespective of
weather conditions:

(xii) the Flag should not be displayed or fastened in any
manner as may damage it;

-(xiii) when the Flag is in a damaged or soiled condition, it
shall be destroyed as a whole in private, preferably by burning
or by any other method consistent with the dignity of the Flag:

7.  Section 109 of Indian Penal Code reads as under:

“Whoever abets any offence shall, if the act abetted is
committed in consequence of the abetment and no express
provision is made by that code for the punishment of such
abetment be punished with the punishment provided for the

offence.
8. In support of the complaint the respondent No.2 has filed the cuttings of the

News Paper Prabhat Kiran dated 17/08/07 whereir news was published under
the head line ‘@ & RRT” “anffR &7 R a1 = A7, In the News Paper
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Choutha Sansar dated 17/08/07 news was published under the head line “anfR =
f&@m @Tet #S”. In the news paper News Today dated 17/08/0'-news was flashed
under the head line "8k ¥ RRY @1 srywmE” .

9.  Apart from this respondent No.2 has also submitted the photographs,
video cassettes and has examined himself as AW/1 and Arvind Sharma as AW/2.
In the statement which was given by the petitioner before the Court under Section
200 and 202 Cr.P.C. respondent No.2 has stated that even in the night hours the
National Flags were flurrying. Complainant has further stated that complainant
opposed the action to the organizers. He has further stated that upon his agitation
Ashok Rajpal and Rakesh Rajpal along with the petitioner directed to remove
the flags. AW/2 Arvind Sharma has stated that in the said function petitioner was
also present. Except this evidence there is absolutely no evidence against the
petitioner. Respondent No.2 has also filed the video cassettes of the programme in
which also there is no role of the petitioner.

10. So far as Flag Code is concerned, in the matter of Union of India Vs.
Naveen Jindal, AIR 2004 SC 1559 Hon’bic Supreme Court has held that the
Flag Code is not a statute and cannot regulate fundamental right to fly National
Flag. In the matter of State of Hariyana Vs. Bhajan Lal, 1992 Supp. (1) SCC
335 Hon’ble apex Court has given the following categories of cases by way of
illustration wherein such power could be exercised either to prevent abuse of the
process of any Court or otherwise to secure the ends of justice and held that it
may not be possible to lay down any precise, clearly defined and sufficiently
channelised and inflexible guidelines or rigid formula and to give an exhaustive list
of myriad kinds of cases wherein such power should be exercised.

1. Where the allegations made in the first information report
or the complaint, even if they are taken at their face
value and accepted in their entirety do not prima facie
constitute any offence or make out a case against the
accused.

2. Where the allegations in the first information report and
other materials, if any, accompanying the FIR do not
disclose a cognizable offence, justifying an investigation
by police officers under Section 156(1) of the Code
except under an order of a Magistrate within the purview
of Section 155(2) of the Code.

3. Where the uncontroverted allegations made in the FIR
or complaint and the evidence collected in support of the
same do not disclose the commission of any offence and
make out a case against the accused. '

4. Where the allegations in the FIR do not constitute a

L1

1.
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cognizable offence but constitute only a non-cognizable
offence, no investigation is permitted by a police officer )
without an order of a Magistrate as contemplated under
Section 155(2) of the Code.

5. Where the allegations made in the FIR or complaint are
so absurd and inherently improbable on the basis of which
no prudent person can ever reach a just conclusion that
there is sufficient ground for proceeding against the
accused.

6. Where there is an express legal bar engrafted in any of
- the of provisions of the Code or the concerned Act (under
which a criminal proceeding is instituted) to the
institution " and continuance of the proceedings and/or
where there is a specific provision in the Code or the
concerned Act, providing efficacious redress for the
grievance of the aggrieved party.

7. Where a criminal proceeding is manifestly attended with
mala fide and/or where the proceeding is maliciously
instituted with an ulterior motive for wreaking vengeance
on the accused and with a view to spite him due to private
and personal grudge.

11, In the matter of Chunduru Siva Ram Krishna Vs. Peddi Ravindra Babu,
2009(4) Scale 685 Hon’ble Apex court held that the principle that could be culled
out is that when at an initial stage a prosecution is asked to be quashed, the test to
be applied by the Court is as to whether the uncontroverted allegations as
made in the complaint filed prima facic establish the offence. It is also for the
court to take into consideration any special feature that may appear in a particular
case while considering whether it is expedient and in the interest of justice to
permit a prosecution to continue. This is so on the basis that the Court cannot be
utilised for any oblique purpose. In the matter of Sundar Babu Vs. State of Tamil
Nadu, 2009(5) Scale I Hon’ble Apex Court held that though the scope for
interference while exercising jurisdiction under Section 482 Cr.P.C. is limited, but
it can be made in cases to prevent abuse of the process of Code.

12. As per the complainant himself who is respondent herein the petitioner was
the chief-guest of the function while other accused persons were organizer. Either
in the complaint or in the evidence oral or documentary adduced by the respondent
No.2, nothing has been stated against the petitioner except the fact that the
petitioner was present in the said function. Since prima facie there is no evidence
to prove that petitioner has caused insult to the Nationai Flag, the learned Court
below committed error in passing the impugned order whereby cognizance of the
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alleged offence was taken against the petitioner. In view of this petition filed by
the petitioner is allowed and the impugned order whereby the cognizance has
been taken against the petitioner stands quashed to that extent.

With the aforesaid observations, petition stands disposed of.

C.C. as per rules.
Petition disposed of.
LL.R. [2010] M. P., 742
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice R.C. Mishra

9 September, 2009*
SHIVRAJ SINGH & anr. ... Applicants
Vs.
STATE OF M.P. & ors. ... Non-applicants

A. Criminal Procedure Code, 1973 (2 of 1974), Sections 133 &
145 - Nuisance - In proceedings u/s 145, material available on record
discloses existence of public nuisance - SDM is not precluded from taking
action u/s 133 - Application dismissed. (Paras 10 to 13)

®. gug whpar wikan 1973 (1974 &7 2), ORM 33 T 145 — YA
— ORT 145 B IaTia sEfafal 3, Aafieg 1R SUas IFdl S [HY @ AR DT
yoe ol § — TUSITH URT 133 © I a Srdael o o fafsta a6 @ - emaga
TR

B. Nuisance - Remedies under civil and criminal law - Law discussed.

(Para 12)

T, =uY - fufdw vd aftss fafr @ gwfa SR - (o @1
faaaer @) €|
Cases referred :

1982 JLJ 659, 1983 MPWN 334, AIR 1980 SC 1622, 2001 STPL (LE-
Crim) 1049 GAU = 2001 CrLJ 4472, (2005) 9 SCC 36.

D.D..Bansal, for the applicants.
Mukund Bhardwaj, G.4., for the non-applicant No.1/State.

. ORDER
R.C. Misgura, J. :~Heard on admission.

2. This is a petition under Section 482 of Code of Criminal Procedure (for
short ‘the Code’). The petitioners are aggrieved by the order-dated 28.08.2009
passed, by First Additional Sessions Judge, Ashok Nagar in Criminal Revision
No.86/2009 affirming the order dated 06,08.2009 passed by Sub Divisional

*M.Cr.C. No.5887/2009 (Jabalpur)

[
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Magistrate, Ashok Nagar in Case No. 12/9/145 containing direction to remove
encroachment made by them. In that case, the proceedings, under Section 145 of
the Code, were initiated upon information submitted by SHO of P.S Ashok Nagar
in the form of Istagasa bearing no.7/09, arraigning the petitioners as party no.1
and the respondent nos.2 and 3 as party no.2. It contained averments to the effect
that a dispute between the parties concerning the land, whereon the petitioners
had raised construction, was likely to cause a breach of peace.

3.  Accordingly, a preliminary order, under Section 145(1) of the Code, was
passed by the SDM requiring the parties to put in written statements of their
respective claims as to the subject matter of the dispute. However, none of them
came forward to file any such statement.

4. Taking note of the fact that the matter related to encroachment on a public
way resulting in obstruction thereto, learned SDM directed (a) the SHO to ensure |
that construction work at the spot did not continue anyfurther and (b) the Tahsildar
to submit report after making a local investigation.

5. Inresponse, the Tahsildar submitted a report indicated that both the petitioners,
whose houses were facing each other, had completely covered 15 ft. wide public
way by erecting RCC roof thereon and had also closed the door, situated in the
north of the house of respondent no.2, opening towards the road. The SDM, while
acting upon the report, directed removal of encroachment forthwith.

6. Inrevision, learned ASJ declined to interfere by observing that the order for
removal of encroachment was well merited in view of the fact that the petitioners

had not been able. to even deny existence of public path on the land covered by
them. g -

7. Learned counsel for the petitioners has strenuously contended that
revisional Court completely overlooked the scope and ambit of-the powers
conferred on the SDM under section 145 of the Code. He is of the view that the
SDM had no jurisdiction to pass the order for removal of encroachtent in the
form of projection on the land in dispute to which even the provisions of Section
223(1) of the M.P. Municipalities Act, 1961 (for brevity ‘the Act”) were not
applicable. To buttress the. contention, reliance has been placed on the following
decisions -

(i) Municipal Coﬁncil, Kukshi v. Ramdas Haribhai
Mukati 1982 JLJ 659.

() Municipal Council, Khargone v. Anuradhabai
1983 MPWN 334,

8. In Ramdas s case (supra), it was held that the expression “in any public
street” as occurring in section 223(1) of the Act has to be construed in such a
manner as to exclude a case of over hanging encroachment whereas in
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Anuradhabai’s case (above), it was observed that gallery on upper storey could
not be treated as obstruction or encroachment upon public street. '

9 However, the case on hand reflects a distinguishable factual scenario. As
reported by Tahsildar, the petitioners had covered the public way in its entirety by
constructing RCC roof thereon.

10.  There is yet another aspect of the matter. Nothing in Section 145 of the
Code precludes the SDM from taking action under Section 133 of the Code
where existence of public nuisance is disclosed from the material brought on
record. Further, as explained by the Apex Court in Municipal Council Ratlam
V. Vardhichand AIR 1980 SC 1622, although the power under S. 133 of the
Code is discretionary yet, the judicial discretion has a mandatory import.
Relevant observations made by Justice V. R. Krishna Iyer, in his inimitable
style, may usefully be quoted as under -

"S. 133 Cr, P.C, is categoric, although reads discretionary judicial
discretion when facts for its exercise are present, has a
mandatory import. Therefore, when the Magistrate has, before
him, information and evidence, which disclose the existence of a
public nuisance and, on the materials placed, he considers that
such unlawful obstruction or nuisance should be removed from
any public place which may be lawfully used by the public, he
shall act. Thus, his judicial power shall, passing through the
procedural barrel, fire upon the obstruction or nuisance, triggered
by the jurisdictional facts”

11.  Faced with such a situation, learned counsel for the petitioners, while

____—making reference to the decision of the Gauhati High Court in Sushil

Ranjan Nath v. Satyabrata Dey 2001 STPL (LE-Crim) 1049 GAU, has
submitted that even for exercise of power of removal of any unlawful
obstruction, the SDM.was required to make two enquiries - firstly, to determine
whether or not there exists any public right in respect of the way etc. and
secondly; whether or not there has been obstruction caused on the said way
etc. regarding the use of it by the public and these enquiries could not be
made simultaneously without complying with the requirements of Sections
137 and 133 of the Code. However, as pointed out already, none of the
petitioners had filed any written statement whereas existence of
unauthorized obstruction on a public road was duly established from the report
of the Tahsildar. The argument that the overhanging projections were not
causing any practical inconvenience to the public at large is apparently
misconceived. The encroachment in question certainly amounted to a public
nuisance.

12. . The remedy to nuisance arc of two kinds - civii and criminal, Fﬁrther, the

(LY
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remedies under the civil law are of two kinds. One is under Section 91 of the
Code of Civil Procedure. Under it a suit lies and the plaintiffs need not prove that
they have sustained any special damage. The second remedy is a suit by a private
individual for a special damage suffered by him. There are three remedies under
the criminal law. The first relates to the prosecution under Chapter XIV of IPC.
The second provides for summary proceedings under Sections 133 to 144 of the
Code, and the third relates to remedies under special or local laws (See. Kachrulal
Bhagirath “Agrawal vs. State of Maharashtra (2005) 9 SCC 36).

13 To sum up, even assuming that the order for removal of the encroachments
was not strictly justifiable under Section 145, it had the legal sanction, as
contemplated in Section 133 of the Code, whereunder the SDM was duty bound
to pass such an order, irrespective of the fact that existence of public nuisance
was brought on record of the proceedings under Section 145 of the Code. Further,
the impugned order of removal was passed only after giving a reasonable opportunity
of being heard to the petitioners.

14, In this view of the matter, it is not a case of misuse of judicial mechanism or
procedure. Consequently, no interference under the inherent powers is called for.

15.  The petition, therefore, stands dismissed in limine. However, nothing
contained herein shall affect the right of the petitioners to seek any other remedy
in accordance with law.
C.C. as per rules. -
Petition dismissed.

LL.R. [2010] M. P., 745 ,
MISCELLANEOUS CRIMINAL CASE
Before Mrs. Justice Indrani Datta

i 30 October, 2009*

O.P. YADAV & ors. ... Applicants
Vs. :

STATE OF M.P. & anr. .. Non-applicants

A.  Criminal Procedure Code, 1973 (2 of 1974), Sectmn 197 - Acts
not done in dzscharge of official duty - Umbrella of S. 197 CrPC. is not
available. _ (Para 7)

B. Tqus Hiskar wWfedl, 1973 (1974 & 2), 9RT 197 — & 9w sda)
@ frde 4 T 53 A % - INH B ARt 197 B GReT Suwey W ¥
B.  Criminal Procedure Code, 1973 (2 of 1974), Section 204 - There

cannot be any straitjacket formula for issuance of warrants. but as a general .
rule, unless an:accused is charged with the commission of an offence of a

*M.CrC. No.5409/2009 (Gwalior)
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heinous crime and it is feared that he is likely to tamper or destroy the evidence

or is likely to evade the process of law, issuance of non-bailable warrants.

should be avoided. (Para 11)

_®I.  <ve AGRAT WfEar, 1973 (1974 @7 2), ORT 204 — TNUE WY HYA
% o o WooaT e 79 & IFar ¢ g 9= e 95 81 adar © fe we
% Y APRYEd fad 9o o @ R o @ R W AT =16 fran < 5t
AR TF w9 B 5 98 Wy B WA A1 A€ I} Gaar & A R ufe & wu Red
W ¥ 99 9% IR S aree S 53 s | 39 ey |

Cases referred :

AIR 2009 SC 1404, 2009 AIR SCW 1415, ILR (2009) MP 255, (2007) 12
SCC 1.

Puran Kulshrestha, for the applicants.

Mukund Bhardwaj, for the non-applicant No.1/State.

S.N. Dubey, for the non-applicant No.2.

ORDER
INDRANT DATTA, J. :~With the consent of parties, matter is finally heard.

2.  Invoking the extraordinary jurisdiction of this Court conferred under
Section 482 of CrPC, the petitioners have filed this petition under Section 482

CrPC for quashing the proceedings of complaint case No .5/09 pending in the-

Court ‘of Special Judge (Dacoity) Gwalior by which on complaint of respondent
No.2 cognizance has been taken against present petitioners under Section 394
IPC and Section 13 of MPDVPK Act and arrest warrants have been directed
to be issued against .the petitioners.

3. Facts in a nutshell giving rise to the petition are that a complaint has been
lodged by respondent No.2 in the Court of Special Judge (Dacoity) alleging
that on 8.6.05 complainant after purchasing five bottles of Rum and other articles
of household use was coming towards his village on motorcycle with one Jitendra,
at that time present petitioners restrained him and asked him to give three bottles
of Rum and half share of household articles. When complainant refused to fulfill
their demand, they assaulted him and thereafter robbed Rum bottles and household
articles and also took him to Police Station Maharajpura and got registered a
false case against him for an offence punishable under section 34 of Excise Act.
On the anvil of complaint filed by respondent No.2, the learned Special Judge
(Dacoity) Gwalior after considering the preliminary evidence adduced by
complainant so also the statement of complainant, has taken cognizance and
issued arrest warrant against the present petitioners.

4,. Many folds submission has been advanced by the counsel for pétitioners
that the petitioners have been falsely implicated in the case. It is further submitted
that prima facie case under Section 394 IPC and 13 of MPDVPK Act is not

3
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made out against the petitioners. It is further asserted that bar of Section 197
(1) CrPC is available in the instant case and the. petitioners cannot be
prosecuted for the aforesaid offence without there being obtaining previous
sanction of superior authority. It is vehemently argued on behalf of petitioners
that taking of cognizance and issuance of arrest warrants against present
petitioners directly instead issuing summons or bailable warrant, is the abuse
of process of court, which requires interference by this Court while
exercising inherent power enshrined under Section 482 of CrPC.

5.  Combating the claim of the petitioners, learned counsel for respondent
No.2 vehemently.argued that under Section 197 CrPC sanction to prosecute
is only required when act. is done in discharge of official duty but it does not
include the case of abuse of power. It is further submitted that committing
a criminal offence which was not part of duties of respondent No.2 could not
be said to be an act performed in course of discharge of official duties. Hence
protection of Section 197 CrPC is not available to the respondent No.2.
Bolstering his arguments, learned counsel drew this Court’s attention to a
citation in the case of Choudhury Parveen Sultana v. State of West Bengal
& Anr AIR 2009 SC 1404 in which while mentioning the case of Bhagwan
Prasad Srivastava v. N.P. Mishra AIR 1970 SC 1661, it is held by the
Hon’ble Apex Court that a

“All acts done by a public servant in the purported discharge of
his official duties cannot as a matter of course be brought under
the protective umbrella of Section 197.  On the other hand,
there can be cases of misuse and/or abuse of powers vested in a
public servant which can never be said to be a part of the official
duties required to be performed by him. The underlying object of
'197 is to enable the authorities to scrutinize the “allegations
made against a public servant to shield him/her against frivolous,
* vexatious or false prosecution initiated with the main object: of
causing -embarrassment and harassment to the said official.
However,’if the authority vested in a public servatit is misused for
doing things which are not otherwise permitted under the law,
such acts cannot claim the protection of S. 197 and have to be
considercd dehors-the duties 'which is'public servant is required-to
dischiarge or perform. Hence, in respect of prosecution for such
excesses or misuse of authority, no protection: can be demanded
by the public servant concerned.” - '

6. Similar is the stand taken in case of Prakash Singh Bindal v. State of
Punjab 2009 AIR SCW 1415 where samé question was considered and similar
observation was made. In case of Ramesh Chandra v. State of M P ILR (2uu%)
MP 255 allégation against applicant/accused-was that he availed raaney of LI'C
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without travelling, then it is held by bench of this court that no sanction for
prosecution under Section 197 CrPC is necessary as act of applicant was not in
discharge of his official duties. Thus, Bar of Section 197 CrPC is not available in
the case at hands. It is further submitted that learned Special Court (Dacoity)
Gwalior has taken cognizance after recording and considering the statement of
complainant so also on  the basis of documents available on record. Therefore,
prima facie case is made out against the present petitioners. It is further asserted
that there is no reason to falsely implicate the petitioners and therefore there is
no ground available for guashing the proceedings of criminal case pending in
the court of Special Judge (Dacoity) Gwalior. :

7. A combined reading of the provisions of Section 197 CrPC with the facts and
circumnstances of the case, depicts that Bar of Section 197 CrPC is not available
in the present case as alleged acts have not been done by respondent No.2 in
discharging official duty, therefore, umbrella of Section 197 CrPC is not available
to. the petitioners and no protection can be sought for under the provisions of
Section 197 CrPC.

8. A perusal of documents available on record reveals that prima facie there
is no material in this context that complainant had.filed the complaint with
malafide intention in order to falsely implicate the petitioners. Taking of
cognizance by the learned Special Judge (Dacoity) at that stage considering the
allegations made in complaint and documents and statements of complainant
recorded under Section 200 CrPC, cannot be said to be perverse or without any
legal basis nor it can be said that proceedings are instituted maliciously. In my
considered opinion the learned Special Judge (Dacoity) has not erred in taking
cognizance against present petitioners after considering prima fade case and the
same is infallible at that stage and does not warrant any interference in the instant
petition.

9. So far as learned Special Judge (Dacoity) after taking cognizance has
directly issued arrest warrants agdinst petitioners is concerned, in the case of
Inder Mohan Goswami and another v. State of Uttaranchal and others (2007)
12 SCC 1 it is held by Hon’ble Supreme Court that in complaint cases at the first
‘instance the court should direct serving of the summons along with the copy of
the complaint. If the accused seem to be avoiding the summons, the court, in the
second instance should issue bailable warrant. In the third instance, when the
court is fully satisfied that the accused in avoiding the court’s proceeding
intentionally, the process of issuance of the non-bailable warrant should be resorted
to Personal liberty is paramount, therefore, we caution courts at the first and
second instance to refrain from issuing non-bailable warrants.

10. Reverting to the facts of the case at hands, it is suffice to say that there
is no reason for quashing the proceedings pending in the court of Special Judge

o
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(Dacoity) nor does it suffice to interfere in the aforesaid proceedings at this stage
while exercising the power conferred under Section 482 of CrPC. Accordingly,
the petition is dismissed. ]

'11.  Adverting to the alternative prayer made by learned counsel for the:petitioners

that learned trial court has directly issued the arrest warrant against the petitioners
without issuing either summons or bailable warrant in the case. The aforesaid
prayer appears to be.reasonable. The power being discretionary one must be

“exercised judiciously with extreme care and caution and the court should properly

balance both personal liberty and societal interest before issuing warrants. There
cannot be any straitjacket formula for issuance of warrants but as a general rule,
unless an accused is charged with the commission of an offence of a heinous
crime and it is feared that he is likely to tamper or destroy the evidence or is likely
to evade the process of law, issuance of non-bailable warrants should be avoided.
It is also. worth appreciating ‘that this Court had occasion on 19.8.2009 while
staying the execution of warrants of arrest issued against petitioners. On
consideration of the totality of the facts and circumstances of this case, the
impugned order so far as it relates to issuance of arrest warrants against petitioners
is recalled and the impugned order is modified with a direction to the learned
Special Judge (Dacoity) that without being influenced by this order, the learned
Special Judge (Dacoity) shall first issue summons or bailable warrant against the
petitioners and if they appear and move application for regular bail, thenproceed
to decide the application in accordance with law.

12.  With the aforesaid direction and modification, the petition is disposed of.
Certified copy as per rules.
' Petition disposed of.

I.L.R. [2010] M. P., 749
MISCELLANEOUS CRIMINAL CASE
Before Mrs. Justice Indrani Datta

20 November, 2009*
RAKESH RANPURIA & anr. - ... Applicants
Vs. '
STATE OF M.P. & anr. - ... Non-applicants

A.  Criminal Procedure Code, 1973 (2 of 1974), Section 319 - Power
to proceed against other persons appearing to be guilty of offence - Court is
empowered to proceed against any person not shown or mentioned as accused
if it appears from evidence that such person has committed an offence - This
power is conferred on Court to do real justice. (Paras 8 to 10)

*M.Cr.C. No.2874/2009 (Gwalior)
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B. Criminal Procedure Code, 1973 (2 of 1974), Section 319 -
Evidence - On the basis of examination-in-chief of witnesses, a person can
- be summoned u/s 319. . (Para 11)

. <guve Wiegr wfedr, 1973 (1974aﬂz) 9RT 319 — HEA - W’
ﬁg@qﬁm$mwws1e$mmmﬁaaﬁwﬁﬁmafm%l
Cases referred :

2009(1) CAR (8C).105, AIR 2007 SC 2786, 2009 CrLJ 1553, 2009 CrLJ
929.

S.M.A. Nagvi, for the applicant. _ .
J.M. Sahani, P.L., for the Non-applicant No.1/State.

ORDER
INDRANI DATTA, J. :~With thc consent of parties, matter is finally heard.

Invoking the extraordinary jurisdiction of this Court -conferred under Section
482 of CrPC, the petitioners have filed this petition under Section: 482 CrPC
against order dated 6.4.09 passed: by Second ASJ Gwalior in Criminal Rev1510n
N0.327/08 dismissing the revision filed by petitioners.

2. Facts in a nutshell: giving rise to petition are that on  the report of respdndelit

No.2 at P.S. Mahila Thana Padav in Crime No.65/06 under Section 498-A/34 -
- IPC has been registered against co-accused Charan Singh and others and the

casc is pending in the Court of JMFC Gwalior. During, the pendency of trial one
application under section 319 CrPC has been filed by the complainant/respondent
No.2 and the trial court has taken cognizarice against the present petitioners and
issued bailable warrant against them. Against that order revision was preferred
.which was dismissed by Second ASJ Gwalior. Hence this petition for setting aside
the order of court below.

3. It is contended on behalf of the petitioners that petitioner No.l was posted
at Ashoknagar in Treasury Office from 21.8.06 to 6.10.06 and petitioner No.2
was also present in Treasury Office Gwalior on 17.9.06 and 18.9.06. They are
government servants and during investigation Police has found that present
petitioners are in no way involved in the crime, therefore, charge-sheet was not
filed against them. Complainant has wrongly filed application under Section 319
CrPC and they are falsely implicated in the case. It is further contended that trial
court has not scrutinized the evidence produced in the case and complainant has

[t
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maliciously implicated them. Therefore, proceedings initiated against them are to
be vitiated as the order is perverse and contrary to law.

4. Learned counsel for petitioners placed reliance in the case of Lal
Suraj @ Suraj Singh & Anr. v: State of Jharkhand 2009(1) CAR (SC) 105°
in which it is held that even if a person had not been charge-sheeted he may
come within the purview of description of such person as contained in Section
319 of the Code and it is further held that the principle of strong suspicion
may be a cntcnon at the stage of framing of charge as all the material brought
during 1nvest1gat10n were required to be taken into consideration but for the
purpose. of summoning a person under Section 319 who did not figure as
accused a different legal principle is required to be applied. A court while
framing a .charge would have before it all material -on record which was
required to be proved by the prosecution. In a case where however court
exercises its jurisdiction under Section 319 of Code power has to be exercised
on the basis of fresh evidence brought before the Court. Hence there lies a
fine but clear distinction.

5. Onthe basis of above citation Learned counsel urged that there is no evidence
of commission of offence by petitioners and no overt act has been attributed

‘against them showing their involvement in alteged offence, therefore, merely

because complainant has mentioned their names. court should not have taken
cogrizance against them.

6. - . Learned Counsel for State opposed the petition and submitted that in FIR

g tcc')-mplalna_.nt has specifically mentioned that present petitioners have also harassed

her with respect to demand of dowry and in FIR which was registered on the
basis of application Ex.P/1 names of petitioners are specifically mentioned. It is
further submitted that complainant’s statement has been recorded in the trial court .
and-in her statement in paragraph 1 and 2, she has specifically narrated that present
petitioners also harassed her with respect to demand of dowry, therefore, trial
court under discretionary power properly issued bailable warrants against
petitioners holding that prima facie case under Section 498-A IPC and Section 4
of Dowry Prohibition Act is made out against the petmoners That order is legal
and proper and requires no interference.

7. Heard rival contention of both the counsel and perused the documents
on record.

Section 319 of CrPC reads as under.:-

319. Power to proceed against other persons appearing to
be guilty of offence;- (1 ) Where, in the course of any.inquiry .
into, or trial of, an offence, it appears from the evidence that any
person not being the accused has committed any offence for which
such person could be tried together with the.accused, the Court



752 © LLR.[2010] M. P,
RAKESHRANPURIA Vs. STATE OF MLP.

may proceed against such person for the offence which he appears
to have committed. .

(2) Where such person is not attending the Court he may be
arrested or summoned, as the circumstances of the case may
require, for the purpose of aforesaid.

(3) Any person attending the Court although not under arrest or
upon a summons, may be detained by such Court for the purpose of
the inquiry into, or trial of, the offence he appears to have committed.

(4) Where the Court proceeds against any person under sub
section (1) then. '

(a) the proceedings inrespect of such person shall be commenced
afresh, and witnesses re-heard

(b) subject to the provisions of clause (a), the case may proceed
as if such person had been an accused person when the Court
took cognizance of the offence upon which the inquiry or trial was
commenced.

A bare reading of Section 319 CrPC makes it clear that the provisions of this
Section empowers the Court to proceed against any person not shown or mentioned
as accused if it appears from evidence that such person has committed an offence
for which he could be tried together with the main accused against whom an
enquiry or trial is being held. This power is conferred on the court to do real
8. Perusal of record shows that the names of the petitioners have been
specifically mentioned in the FIR and FIR corroborates the statement of
* complainant. Therefore, it is not an afterthought. Complainant has specifically
stated that petitioners also harassed her with respect to demand of dowry.
Statement of complainant on oath has got significant value at this stage.

9, In the case of Rajendra Singh v. State of U.P. & Anr. AIR 2007 SC 2786
it is held by Apex Court that exercise of power under Section 319 of Code is left
to the Court trying the offence based on evidence that comes before it. The
Court must be satisfied of the condition precedent for the exercise of power under
S.319. There is no reason to assume that a Court trained in law would not exercise
the power within the confines ‘of the provision and decide whether it may proceed
against such person or not. There is no rationale in fettering. that power .and
" discretion, either by calling it extraordinary or by stating that it will be exercised
_only in exceptional circumstances. It is intended to be used when the occasion
- envisaged by the section arises. [t must appear to:the Court from the evidence
that someone not arrayed as an accused, appears to have committed an offence.

The Court need not be satisfied that he has committed an offence. It need only -

i g
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appear to it that he has committed an offence. In other words, from the evidence
it need only appear to it that someone else has committed an offence, to exercise
jurisdiction under 8.319 CrPC.

10.  Similarly in the case of Ram Pal Singh & Ois.v. State of U.P.& Anr. 2009
CrL.J. 1553 it i$ observed by the Apex Court that ingredients of Section 319 are
unambiguous and. indicate that where in the course of inquiry into, or trial of, an
offence, it appears from the evidence that any person not being the accused has
committed any offence, for which such person coild be tried together with the
accused, the Court may proceed against such person, for the offence he has
committed.

11. In the case of Mahendra Yadav and Anr. v. State of U. P & Anr 2009
Cri. L.J. 929 it is held that under Section 319 CrPC word “evidence” includes
statement recorded before. the trial Court in examination-in-chief of witness,
therefore, on the basis of examination-in-chief of witness if prima facie commission
of offence is disclosed, additional accused can be summoned on its basis.

12. Thus, view taken by this Court finds support by the ratio of above

_ judgments. Judgment which has been relied on by learned petitioners counsel in

my view does not help his cause.

. 13. - Resultantly, considering the above legal position at thls stage, it cannot be
“said that impugned order is illegal and improper which warrants any interference

by this Court. So no ground is made out for setting aside the impugned orders
passed in Criminal Case No. 14999/06 and Criminal Revision N0.327/08 while

'exerc:lsmg the power .conferred under Section 482 of CrPC. Accordmgly, the
- petition is dismissed.

Petition dismissed.

I.L.R. [2010] M. P., 753
MISCELLANEQUS CRIMINAL CASE
Before Mr. Justice N.K. Mody
18 December, 2009*

ANSAR & ors. . ' ... Applicants
Vs. T :
STATE OF M.P. & ors.- ' ... Non-applicants

Criminal Procedure Code, 1973 (2 of 1974), Séction 407 - Transfer

- of case - Applicants being prosecuted u/ss. 122, 124-4, 153-4 of IPC, u/ss. 3

& 13 of Unlawful Activities (Prevention) Act, 1967 and u/ss. 25 & 27 of
Arms Act, 1959 dat Dhar - Counsel for applicants from Ujjain who appeared
before Court was beaten and threatened by some of members of Bar
Association and Political Party - News also published in newspapers under
*M.Cr.C. N0.3795/2008 (Indore)
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heading "Dhar Mein Simi Sarganaon Ke Vakil Ko Phir Peeta” - CD also
shows that Advocate was illtreated and beaten - Held - For administrative
convenience and also in the interest of fair and impartial justice the matter
I8 transferred from Dhar to Indore - Application allowed. (Para 12)
SUs Afshar wfear, 1973 . (1974 @7 2), ORT 407 — AR FT SGEOT —
JTTH] PF ALLH. B GRT 122, 124-T, 153, Fifdfaes fFarmang (Framon) arferferam,
1967 1 €T 3 7 13 AT ATZY AW, 1950 FY 4RT 25 T 27 B o R § AR
fepar e — mﬁaﬁ%a@ﬁmm—aﬁa&ﬂvﬁwﬁmamg IR %
R TRIRRAT o T T7 B 7w Wewal gRT det T o et &) T — W
T3 % AR A Rt Rl @ T @ R e wis & werar 4 e T
— WA A 7% i ¥ 5 afgwn @ wrr gefoeR frar T SR fer Tar —
afifeiRa — sarafie gleer @ fig sk S0y o fee < & frg S AR aR @
TR AR faar 7ar - ot woR)
Cases referred :
" 2006 AIR.SCW 3224, 1998(1) MPL]J 297.

Anwar Khan, for the ap;')licants.‘
C.R qunik, Dy G.4., for the non-applicant Nos.1 & 2.

ORDER

N.K. Movy, J. :~This order shall also govern the disposal of M.Cr.C. No.
-3475/08, as in both the petitions point involved is one and the same. In the
petition it is prayed that the criminal case No.l 534/08 registered at Crime No.
120/08 at PS Pithampur pending before CIM, Dhar be transferred to some other
district. While i M.Cr.C. 3475/08 the same prayer is made for transfer of Criminal
Case. In M.Cr.C. No.3795/08 there are 10 accused, while in M.Cr.C. No.3475/08
there are three accused. Apart from this in M.Cr.C. No.3475/08 counse! for the
petitioners js also the petitioner.

2. InM.Cr.C.No.3795/08 it is.alleged that the petitioners are being prosecuted
for an offence punishable U/s 122,-124(A), 153(A) IPC; U/s 3 & 13 of illegal
Activities Act and U/s 25 & 27 of Arms Act and the criminal case is pending at
Dhar. It is alleged in the petition that petitioners were represented through Shri
Noor Mohammed, advocate from Ujjain, who appeared before the learned CIM
on 11/04708 wheérein he was illtreated, beaten and threatened by some of the
members of respondent No:2 and 3 who gathered in the Court compound. It is
alleged that petitioners have also filed an application challenging the territorial
jurisdiction of learned CIM which has yet to be decide. It was alleged that
petitioners will not get fair justice at Dhar because Bar Association of Dhar has
resolved that no members of Bar Association, Dhar shall appear on behalf of the
petitioners. It was prayed that in the interest of justice it is necessary that criminal
case pending before CIM. Dhar be transferred. - )

+ .
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3. Prior to this one more petition was filed which is numbered as M.Cr.C.

3475/08 wherein it was a]leged that petitioners of M.Cr.C. No.3475/08 engaged
petitioner No.4 as counsel. It was alleged that petitioner No. 4 went to the Court
by Taxion 11/04/08 and moved two applications. In the application it was alleged
that police protection be provided to the petitioner No.4. In the petition it is alleged
that petitioner No. 4 who is an advocate was standing in the compound of the
court on 11/04/08, at that time the Journalist of Electronic Media came there
started to talk about the case with the petitioner No.4. It was alleged that petitioner
No. 4 took a 'press conference one day before i.e. 07/04/08 and in that press

.conference narrated the complete facts about the case. It is submitted that the

—

journalist who were present in the Court compound asked the note of the press

- conference which was taken by the petitioner No.4 on 07/04/08. It was alleged

that when the petitioner No.4 was standing near to the door of the Court at that
time petitioner No 4 was threatened by 15-20 lawyers of Bar Association, Dhar,
who told the petitioner No. 4 not to appear on behalf of the accused persons of
the case. It was alleged that petitioner No.4 was threatened for dire consequences.

It is alleged that 15-20 persons of Hinduism QOrganization appeared out side °

the Court and warned that no advocate shall appear on behalf of the accused
person in the Court. It was alleged that petitioner No. 4 was beaten by kicks and
fists. [t was alleged that the members of Bar Association created an atmosphere
in which it was practically not possible, to the petitioner No.4 to defend the
petitioners. It is alleged that at about 5:00 PM the accused persons were brought
before the Court under police custody. It was alleged that members of Hindu
Organization crated nuisance and under the police protection petitioner No.4-was
brought out of the Court. It was alleged that while returning to Indore under Police
protection, the vehicle in which the petitioner No.4 was travelling was stopped at
PS. Betma and Police Officers asked the petitioner No. 4 to remove black coat,
which the petitioner No.4 was wearing. It was alleged that petitioner No.4 told
that the law and order situation is not under control and if the petitioner No.4
remains in black coat, than he will be in trouble. It is submitted that an application

was taken by the police officers forecibly wherein petitioner No.4 was asked to -

write down that petitioner No.4'does not want to take any action for the incident
which took place at Dhar. It was alleged that on 25/04/08 petitioner No. 4 made
a complaint to all the Higher Authorities at Bhopal, Indore, Ujjain and Dhar about
the incident.It was alleged that since the case was adjourned for 09/05/08, therefore,
the petitioner No.4 requested to all the authorities to provide police protection, butno
protéction was provided to the petitioner No.4. It was alleged that Dhar is a place
which is highly sensational and communal rights takes place every now and then. It
was alleged that the persons who has illtreated the petitioner No.4 are non-else but
the members of organizations which is in power in the State. With all these allegations
1t was prayed that the criminal case pending at Dhar be transferred. -
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4. ' In support of the petition the petitioners has enclosed the cutting of News
Paper Dainik Bhaskar wherein a news was published under the heading ‘&= 4

Rl wormall @ 9@ 1 fY dier. In the News Paper Choutha Sansar dated 12/

04/08 wherein the news was published under the heading ‘T@e sk f=gard
WreHl # wev'. In the News Paper Dainik Bhaskar dated 12/04/08 the news was
published under the heading ‘Rt wrmmall & 7@fter & & wRex A der. In the
News, Paper Dainik Agnipath dated 12/04/08 the news was published under the
heading * S99 % @@ & eR § fierd’. The news was also published in the news
paper Free press dated 12/04/08 which was published under the heading ‘SIMI
activists sent to-judicial custody -It was also the heading that ‘Defense lawyer
thrashed n Court premises’. '

5. * Mr. Anwar Kha.n leqmed counsel for petitioners argued at length and
submits that in the facts and circumstances of the case it is practically not possible
for the petitioner No.4-to appear before the learned CIM, Dhar. It is submitted

that since the petitioners are kept Indore, therefore, on administrative grounds -

also the casé be transférred-from Dhar to Indore. Learned counsel placed reliance
on a.decision-in the matter of Fajlor Rahman @ Mohamod Fajloo@, Raju
Vs.State of Punjab,. Reported in 2006 AIR SCW 3224 wherein Hon'ble Apex
court held that in interest of justice and for convenience of parties case filed in
Punjab transferred to Assam. Reliance is also placed on a decision in the matter
of Bhawna Vs. State of M.P, Reported in 1998 (1) MPLJ 297 wherein this Court
has held that there are circumstances from which it can be inferréd that party
entertains reasonable apprehension that he would not get a fair and impartial trial
and transfer of case is expedient for ends of justice. On the streath of aforesaid

decisions learned counsel prayed that the petmon filed by the petitioners be allowed

and the case be transferred.

6. . C R. Karnik, learned Deputy Government Advocate argued at length and
submitted that no case is made out for transfer of criminal case pending at Dhar.
It is submitted that the petitioner Safdar Nagori is involved in many criminal
cases which are pending against him all over the country. In connection with
these cases, the accused is required to-bie sent on all the places where the criminal
cases are pending and prayed that the petition filed by the petitioners be dismissed.

7. From perusal of the record, it appears that there are 13 accused in number
who are petitioners in both the petitions. To prove the case against the petitioners,
there are 18 Iisted witnesses. Most of the witnesses are from . Pithampur and
Indore and some of the witnesses are from Khargoan and two witnesses Head
Constable Hari Kumar Bakshi and Additional Suprintendent of Police Virendra
Singh are from Dhar.

8. A réport has been submitted by DIG Indore on 11.05.2009 wherein it
was alleged that upon information received from informer a case was registered
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as Case No:120/08 against the petitioners on 26.03.2008 for an offence punishable
under Sections 122, 124-A, 153-A of IPC and under Section 3(X) &(XII)of illegal
Activities Act, 1967 and under Section 25 & 27 of Arms Act. It was alleged that
the petitioners were arrested on 27.03.2008 & seven pistol and 32 cartridges
were seized from the possession of the petitioners. In the said report, it is submitted
- that the accused persons were presented before the Judicial Magistrate Dhar on
11.05.2008 and Shri Noor Mohammed petitioner No.4 in M.Cr.C. No.3475/05 is
an advocate for the rest of the petitioners who came from Ujjain and appeared
for the petitioners. In the said report, it is alleged that a press note was distributed.
by Noor Mohammed, advocate in favour of SIMLin Court premises. It is submitted
that because of the press-note some dispute arose. It was also alleged that on
17.07.2008 Noor Mohammed advocate appeared in the Court without any prior
intimation and while going back to Ujjain at that time some unknown persons
obstructed and abused him. It is submitted that upon which criminal case was
registered at Crime No.587/2008 for an offence punishable under Sections 341,
323,294, 506 and 34 of IPC. Further, it is submitted that after investigation chaflan
was filed on 14.11.2008 against Akhilesh s/o Rameshwar Choudhary, Raju S/o
Govind Yadav which is pending before JMFC Dhar. It is alleged that Mr. Noor
Mohammed has been advised that prior intimation should be given by him so that .
necessary police protection can be provided to him.

9. The press note which has been submitted by DIG Indore, alleged to have
been issued by Shri Noor Mohammed is on recoed. In the press note it is alleged
that the information given by Electronic and Print Media about SIMI . workers
wherein Muslim comnunity has been targeted. It was alleged that all this action is
an ex-parte and Muslim ‘community has not been given-any opportunity to ‘explain.
In the press note it was alleged that there is prohibition on SIMI workers wich
was imposed in the year 2001, according to which only thoss persons can be
arrested who are doing-work or getting help by SIMI Organization. kit was alleged
that only those persons are being arrested and cases are. prepared by police by
showing that pistol and literature has been recovered from them. In the press
note it was alleged that hard -core organizations are also pressurising Bar
Association to show that no advocate should defend the accused persons. In the
.press note, it was -prayed that the State Government is expected to work
impartially and should not work to create dispute between the two communities.

10.  In the evidence. CD has been submitted which shows that in the Court
premises itself Noor Mohammed advocate was also present and was ill-treated
and was also beaten. This Court has given number of opportunities to the State to
inform the administrative difficulties in pursuing the case at Indore instead of
Dhar. Dhar is a smali place and is also at a distance of 60-70 Kms from Indore.
No satisfactory answer has been given by the State except that the case shall be
tried at Dhar. It would not be out of place to mention here that an objection has
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been raised by the accused persons before the Court at Dhar relatmg to territorial
Turisdiction.

11. An undertakmg has also been given on behalf of the petitioners that in
case the case is transferred’ to Indore, then petitioners ‘will not raise the .
dispute regarding the territorial jurisdiction. From perusal of order-sheet-dated
05/06/09 it is evident that from that date it is only Nafser who is the accused was
present and the case was adjourned for 19/06/09. On 19/06/09 again accused
Nafser was present and the accused. Sehzad was produced from District Jail,
Dhar. Other accused persons who were in jail at Datiya. Hosangabad, Bhopal,
Rewa and Indore were not present After hearing the arguments 1earned trial
Court committed the case to the Court of Sessions,-at Dhar. -

12.  After taking into consideration gdll the facts® and circumstances of the
case. this Court is of the view that for administrative convienence and also in the
interest of fair and impartial justice it will be in the interest of both the parties to
transfer the case from District Coust Dhar to District Court, Indore. It will not be
out of place to mention that it will be also convenient for the prosecution to keep
the accused persons present at Indore instead of Dhar. It is made clear that the
petitioners shall not be allowed to raise any ‘objection regarding territorial
jurisdiction.

- 13,  Record be sent back forthwith to transmit the same to the Dlstnct and
Sessions Judge, Indore. Keeping in view the gravity of the offénce, learned District
Judge, Indore is requested to decide the case itself 1nstead of transferring to some
other Sessions Court.

14, ‘With the aforesaid obscwanons both the petition stands disposed of. A
copy of the order be placed in the record of M.Cr.C No.3475/08.

C.C. as per rules.
- Petition disposed of.

----------
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MISCELLANEQUS CRIMINAL CASE
"Before Mr. Justice R.C. Mishra

o o " 8 January, 2010 ‘ »
SONU @ -SHAHAZAD : . ... Applicant
Vs.
STATE OF M.P. .. Non-applicant

A. Criminal Procedure Code, 1973 (2 of 1974), Sections 438 &
439 - Regular bail - Custody - Even though, an application for grant of -
regular bail on behalf of accused enjoying liberty of release on anticipatory

*M.Cr.C. No.13030/2009 (Jabalpur)
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bail may be presented through a Counsel, yet, it can be heard and decided
only when accused is in custody. (Para 15)

%. €vs Wb wfedl 1973 (1974 a»‘rz) aRIY 438 4 439 — - Frafim
SAET — HfRET. — ey Jfim 9WET R BIe @l WOmal B SYANT BR YR
AP BT AR F Fafid ST ga™ 5 @ 6y ames fod st @ Awam |
g e o1 e €, ﬁaﬁsﬁmmﬁ?ﬂsﬁvﬁﬁrﬁaﬁmmmém
aﬁgﬁaﬁvﬁrﬁa‘rl

B. Criminal Procedure Code, 1973 (2 of 1974), Sectlons 438 &
439 - Regular bail - Custody - In view of precondition of custody no
adjournment should be asked by Public Prosecutor on the ground of non-
availability of case diary - Accused may also disclose the date of his proposed
surrender to custody at least 3 days in advance. . (Para 16)

el.  <ve afwar wfeqr 1973 (1974 @71 2), arI¥ 438 7 439 — Frafm
AT — AfRET — aﬁﬁmaﬁﬁaﬁvﬁaﬁé@ﬁammmwm
N YYD IR T DI L T JT W47 =R — Afrgaa 4 afPrew F ad
AT areraader Y a9 Qo 3 29 uee € 9 Hoe & woar ¥ |

C. Criminal Procedure Code, 1973 (2 of 1974), Sections 438 &
439 - Regular bail - Custody - Interim bail - Court hearing regular bail
application has inherent powers to grant interim bail pending its final disposal
- If application for grant of interim bail is made on the ground of non-
availability of case diary, the Court should hear and decide interim bail
application on the same day. - (Para 17)

T el wfer dfedn, 1973 (1974a;r2) srmu4aa’cr4sg—f?mﬁﬁ
SN — ARRET — FARA wEEG — AR sMEd @ IdeH B gAY YT
A IUHT AR fFueRT wited wa saRa SAre Se &9 @) s R ot
AT B ~ AT B S B A B AR W HalRH FTHA 9T TR B g
mﬂﬁrmm%mwaﬁmﬁqmwmwmwaﬁ!ﬁﬁﬁﬂﬁ
farar s =nfag |

Cases referred :

© 2005(3) MPHT 272, M.Cr.C. No.4984/2005 Brijesh Garg Vs. State of M.P.
decided on 18.08.2005, (2004) 7 SCC 558, (2005) 1 SCC 608, 2008 AIR SCW
696, 1984 CrLJ 134, AIR 1980 SC 785, AIR 2008 SC 218, (2009) 2 SCC 281,
2009(4) Scale 77. '

Surendra Singh with Manish Mishra, for the applicant.
R.P. Tiwari, G.4., for the non-applicant/State.

ORDER
R.C. MisHR4, J. :(—Arguments heard.
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This is an application for extension of period of anticipatory bail granted to
the applicant, vide order-dated 17/9/09 passed in MCrC No. 9398/2009 in the wake
of his apprehension of arrest in cormection with Crime No.419/2009 registered at
City Kotwali Chhatarpur inrespect of the offences pumshable under Sections 148
and 307 read with 149 of the IPC.

2. The relevant extract of the order reads -

"This order shall remain in force for a period of 60 days and
in the meanwhile, if the applicant so desires, may move an
application for regular bail before the competent Court, which shall
be considered by the Court in accordance with law”.

3.  According to the applicant, his application for regular bail, though
submitted on 10/11/09, could not be considered on merits for want of case diary.
For this, reference has been made to contents of corresponding order-sheets
* indicating that after obtaining repeated adjournments on the ground that it had
not been received back from the office of the Advocate General, the SHO of
Kotwali was able to produce the case diary on 08/12/09 only.

4. While opposing the prayer, learned Govt. Advocate has submitted that
. bail application could not be considered so far in view of the fact, as indicated
by learned Special Judge in the order-dated 08/12/09, that the applicant had
not surrendered to custody even after expiry of the period of anticipatory
bail.

5. In response, learned Senior Counsel has pointed out that as per the practice
developed in the Courts of Session in the State, in the light of the decision of a co-
ordinate Bench of this Court in Rajul Rajendranath Dubey v. State of M.P.
(2006 (3) MPHT 65), the applicant did not prefer to -

(a) surrender to custody before filing the application for'grant of
regular bail or

(b) remain present before the Court at the time ‘of its hearing.

6. He has also posed a significant question for consideration as to what would
happen in a case where as a law-abiding citizen, an accused surrenders to custody
but his application for grant of regular bail is not considered on merits for want of
case diary.

7. The decision in Rajuls case (above) contemplates two . different approaches
to be adopted by the Court of Session and the High Court while dealing with an
application under Section 439 of the Code of Criminal Procedure (for short “the
Code®) for grant of regular bail to an accused enjoying liberty of release on
anticipatory bail. The relevant observations may be reproduced as under-

"when an accused on anticipatory bail makes an application
for regular bail, either under Section 437 or 439 of the Code,

)
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it is not necessary by reason of umbrella over him that either
he should be present or should be in custody for consideration
of his regular bail application. But, once such application is
rejected and either he-is not taken_into custody or moves out
of the custody of the Court for any reason, the application
under Section 439 of the-Code made to Higher Court, which
may, either be the Court of Sessions or the High Court, as
depending in the individual case, is not then maintainable”.

8. A close analysis of the decision would reveal that it contained reference
to an earlier decision rendered by the same Bench in Sunil Gupta v. State of
M.P. 2005 (3) MPHT 272 and the negative-answers given by a Division Bench of
this Court in Brijesh Garg @ Poda v. State of M.P. (MCiC No.4984/2005 decided
on 18.08.2005) to the quéstions as to -

()  whether the - protective umbrella  granted under the

anticipatory. bail order can be claimed by an accused whose

application for regular bail is rejected by the Court of Session and

in such a situation, whether his application under Section 439 of
_ the Code would be maintainable before the High Court ?

(i) - whether the accused who has been enlarged on

anticipatory bail for a limited duration andwhose application for

regular bail is rejected by the Court of Session but at the time of -

consideration of his application, either he was not present before

the Court or had moved out of the custody of the Court, whether

his application under Section 439 of the Code would be maintainable

before the High Court ?
9. It is relevant to note that in Sunil Gupta's case (supra), the legal position
as explained by the Apex Court in Nirmal Jeet Kaur v. State of M.P. (2004) 7
SCC 558 and reaffirmed in Sunita Devi v. State of Bihar (2005) 1 SCC 608
was also ‘taken into consideration. However, none of these precedents had
' recognized maintainability of an application under Section 439 of the Code of a
person who is not in custody irrespective of whether he is under the protectlve
umbrella of Section 438 of the Code or.not.

10. = Further, in State of Haryana v. Dinesh Kumar 2008 AIR SCW 696, -the
" Supreme Court, though in a different context, while dis-approving the contrary
view-taken by a full Bench of Madras High Court in Roshan Beevi v. Joint
Secretary to Govt. of Tamil Nadu 1984 CriL] 134 on the question as to what
constitutes ‘arrest’ and ‘custody’ in relation to criminal proceedings, quoted with
approval the foIlowmg observations made by Justice V.R, Krishna lyer, in his
inimitable style, in the case of Ntran]an Smgh v. Prabhakar Rajaram Kharote
AIR 1980 SC 785 -
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“ When is a person in custody, within the meaning of S.

439, Cr. PC.? When he is, in duress either because he is held
by the investigating agency or other police or allied authority
or is under the control of the court having been remanded by
judicial order, or having offered himself to the court's
Jurisdiction and submitted to its orders by physical presence.
No lexical dexterity nor precedential profusion is needed to
come fto the realistic conclusion that he who is under thée
control of the court or is in the physical hold of an officer
with coercive power is in custody for the purpose of S .439.
This word is of elastic semantics but its core meaning is that
the law has taken control of the person. The equivocatory
‘quibblings and hide-and-seek niceties sometimes heard in
court that the police have taken a man into informal custody
but not arrested -him, have detained him for interrogation but
not taken him into formal custody and other like terminological
dubiotics are unfdir evasion of the straightforwardness of the
law. We need not dilate on 'this shady facet here because we
are satisfied that the accused did physically submit before the
- Sessions Judge and the jurisdiction to grant bail thus arose.

Custody, in the context of 8.439, is physical control or at
least physical presence of the accused in court coupled with
submission to the jurisdiction and order of the court. He can
be in custody not merely when the police arrest him, produces
him before a Magistrate and gets a remand to judicial or other
custody. ' '

He can be stated to be in judicial custody when he
surrenders before the court and submits fo. its
directions........ SOP ” '

11. The word ‘custody’ was used with the same meaning in Nirmal Jeet
Kaur's case (supra). The basic rule, as propounded therein and re-affirmed in
Sunita Devi's case (above), “that an application, under Section 439 of the Code
for grant of bail, would not be maintainable unless a person is in custody”, has
been approved by the Supreme Court in all subsequent decisions on the point
including Naresh Kumar Yadav v. Ravindra Kumar AIR 2008 SC-218 and Vaman
Narain Ghiya v. State of Rajasthan (2009) 2 SCC 281.

12.  In Naresh Kumar Yadav's case, the Apex Court proceeded to e}dd -

"In Nirmal Jeet Kaur’s case and Sunita Devi’s case, certain
grey areas in K.L. Verma v. State, (1998) 9 SCC 348 were
noticed. The same related to the observation ‘or even a few

-

[y
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days thereafter to enable the accused persons to move the.
higher court, if they so desire’. It was held that the requirement .
of Section 439 of the Code is not wiped out by the above
observations. Section 439 comes into operation only when a
" person is ‘in custody'. In KL Verma’s case, refercnce was
made to  Salauddin' Abdulsamad Shaikh v. State of
Maharashtra (1996} 1 SCC 667. In the said case there was
no such indication-as given in K.L. Verma case, that a few
' days can be granted to the accused fo move the higher court
" ifthey so desire. The statutory requirement of Section 439 of
the Code cannot be said to have been rendered totally
inoperative by the said observation.

13, Needless to say that subordinate Courts are bound to follow the decision of

- the High Court only when there is no apparently contrary view expressed by the
* Apex Court on the point.

14, The’legal position that emerges on a broad conspectus of these decisions
rendered by the Supreme Court, may be summed up in the following words - -

"an application under Section 439 of the Code for grant of
- bail can be considered only when the accused is in custody,
meaning of which has been explained in Niranjan Singh’s case
(ibid), irrespective. of whether the period of anticipatory bail has
expired or not.” p
15.  In other words, even though, an application for grant of regular bail on
behalf of an accused, enjoying liberty of release on anticipatory bail, may be
presented through a counsel yet, it can be heard and decided only when he is in
custody. -

16.  The ideal situation would be that an application for regular bail must be
considered and disposed of on merits as expeditiously as possible in view of the
pre-condition as to custody and no adjournment should be asked for by the public
prosecutor on the ground of rion-availability of the cas diary. Moreover, in order
to enable production of the case diary on the date of hearing, the accused may
also disclose, in his bail application, the date of his proposed surrender to custody )

" at least 3 days in adva.ncg'(See. Naresh Kumar Yadavs case (above).

17.  This zipﬁxt,as observed by the Apex Court in Kamlendra Pratap Singh v.

‘State of U.P. 2009 (4) Scale 77, the Court hearing the regular bail application has

inherent power to grant interim bail pending final disposal of the regular bail
application. Accordingly, in case, the accu’séd-applican_l along with his regular bail
application also applies for interim bail or the ground of non-availability of the
case diary, the Court coricernced should hear and decide the interim bail application
on the same day. :

e e s B i T P PO OSSO ST S . I
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18. Adverting to the application under consideration, it may be observed that the
applicant has been able to establish a reasonable ground for extension of the
period of anticipatory bail.

19. Subject to these clarifications, the application stands allowed and the period
of anticipatory bail order-dated 17/09/20009 is hereby extended upto 27/01/2010.

Ap}lalication allowed.
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MISCELLANEOUS CRIMINAL CASE
Before Mrs. Justice S.R. Waghmare

21 January, 2010*
HARIOM . ... Applicant
Vs. _ ) .
STATE OF M.P. ... Non-applicant

Essential Commodities Act (10 of 1955), Sections 7(1)(a)(ii) & 10-
A, Criminal Procedue Code, 1973, First Schedule, Appendix "A" r/w S.
2(a) - Classification of offences against other laws - Under the E.C. (Special
Provisions) Act (18 of 1981), the offences were made non-bailable by amending
S. 10-A of E.C. Act - Now, the Act, 1981 is not in force and the amendment
stands deleted automatically - Therefore, the provisions of CrP.C. are applicable
- As per First Schedule, Appendix "A" r/w S. 2(a) of Cr.P.C., offences fall w's
7(1)(a)(ii) of E.C. Act are cognizable and non-bailable. * (Paras 5to7)

raTa® o AWfEA (1955 &1 10), €RW 7(1)(@)GE) T 10-T I
afpar wfear, 1973, ¥em YAl R “v” weufed eIRT 2(@T) — 3=
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B T ¥ — TEfy, NN @ Susy aF) B — SR 9 HeW gl TRRre gt
FEURT uRT 2(7) & STHAFER W AR AT IR AITRE B R 7(1)(Q) (i) B
aFTa ad ¥, g ofiR AR e €
Cases referred :

2001 CrLJ 1306, 2006(1) EFR 119, 2001(3} MPLJ 414, 2001(1) MPHT
213, Judgment dated 26.08.1999 of Bombay High Court in Cr.W.P. N0.302/1999
(Purthviraj Chandrakant Shinde & ors. Vs. State of Maharashtra & ors.).

Z.A. Khan with J K. Jain, for the applicant.
B.L. Yadav, G.A., for the non-applicant/State.

*M.Cr.C. No.8826/2009 (Indore}
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ORDER -

S.R. WaGHMARE, J. :~By this application filed under Section 438 of the
Cr.P.C., the applicant Hariom s/o Radheshyamji Gupta has moved the application
for grant of anticipatory bail being implicated in crime No. 357/2009 registered by
police station Garoth, District Mandsaur for offence under Section 3/7 of the
Essential Commodities Act, 1955 ( hereinafter referred as to "the Act").

2. Counsel for the applicant has vehemently argued that the lower Court had
erred in rejecting the bail application for grant of anticipatory bail to the present
applicant since he was basically a businessman, a registered dealer and involved
in the sale of fertilizers. Even if the prosecution allegations are considéred, Counsel
has stated that the present applicant being the proprietor of Annapurna Trading
Company, Boliya; the offence was registered for selling the fertilizer for urea at
higher rate than was permitted, according to the provisions of law.” Counsel had
averred that even if there was violation under Section 3 / 7 of the Act itself as
alleged, this Court had considered whether the offence was bailable and the
Court had held that the application for offence under Section 438 of the Cr.P.C.
was maintainable since the amendment by the Act of 1988 had lost its life and
efficacy by lapse of time and the police and the administration were not likely to
know about the provisions and the interpretation and hence, allowed the anticipatory
application in the matter of Dinesh Kumar Dubey and another vs. State of M.P.
and others {2001 Cri L.J. 1306}. Counsel has prayed for grant of anticipatory
bail. He has also relied on Uday Bhan. Smgh vs. State of M.P. {2006(1) EFR
119}.

3.  Counsel for the respondent State on the other hand, has opposed the
submissions of the Counsel for the applicant and stated that the amendment was
valid only for a period of 15 years after the Third Amendment and the offence is

"cognizable" and there is no indication that it is non-bailable. Hence, Counsel
urged that under such circumstances where no provision is made regarding the
offence being bailable. Schedule 11 of the Code of Criminal Procedure 1973 has to
be seen and in case of violation of Section 7 of the Essential Commodities Act is
punishable. by 7 yedrs of imprisonment then the offence would be non-bailable.
. And since the present applicant was selling urea at a higher rate than fixed by the
_State Government. Counsel has prayed for dismissal of the application.

4. At this juncture Counsel for the applicant Shri Z.A. Khan referred to a
judgment of this Court in the matter of Balwant vs. State of Madhya Pradesh
{2001 (3) M.P.L.J. 414; whereby this Court has discussed several other cases
besides Dinesh Kumar Dubey (supra), whereby the offence under Section 7
(1)(a)(ii) of the Act had been held to be "cognizable" and "bailable" and concluded
that a 'sub-silentio' order, an assumption in disregard of clear and unambiguous
statutory provision is not a precedent. The Court held thus:
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"(9) Where a certain point of law is not brought to the
view of the Court in determining a cause, the decision is
not a precedent calling for the same decision in a similar
case in which the point is brought before the Court. (Law
Lexicon by P.R. Aiyar edited by Justice Y.V. Chandrachud
1997 edition page 1494). In Goodyear India Ltd. vs. State of
Haryana, AIR 1990 SC 781, it has been observed by the
Supreme Court that a decision on a question which has not
been argued cannot be treated as a precedent. If an
ingredient of a section was neither argued nor was
considered, the passing reference based on the phraseology
of the section cannot be said to be the dictum. .

" (10) Failure to consider a statutory provision is one of
the clearest cases in which the Court is not bound to follow
its own decisions. Bonalumi vs. Sectretary of State, (1985) 1
ALL ER 797. In Young vs. Bristol Aeroplane Co. Ltd. (1994) -
2 All ER 293, it has been observed by Lord Greene.
M.R.C.P.: "Where the Cotirt has construed a stitute or a
rule having the force of a statute, its decision stands on the
same footing as any other decision on a question of law. But
where the Court is satisfied that an earlier decision was given.
in ignorance of the terms of a statute or a rule having the
force of a statute the position is very different. It cannot, in

. our opinion, be right to say that in such a case the Court is
entitled to disregard the statutory provision and is bound
to follow a decision of its own given when that provision
was not present to its mind. Cases of this description are '
examples of decisions given per incuriam.” It has been
held by a Division Bench of this Court in United India
Insurance Company vs. Mahila Ramshree, 1996 JLJ 69 691
that a judgment is per incuriam if the relevant law has not
been considered and it has no binding effect.

(11) In view of the above discussion, it must be held that
the cases falling under Section 7(1)(a)(ii) of the Act being
punishable with imprisonment which may extend to seven
years read with Schedule I-Part II to the Code are "non-
bailable". In the present case the alleged contravention of
the Control Order is punishable under Section 7(1)(a)(ii) of
the Act. The applicant who was found selling kerosene in
excess of the price fixed under the Control Order does not
on the facts and in the circumstances of the present case
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deserve anticipatory bail. The application for anticipatory
bail is rejected.” : :

Thus the Court held that the offences are non-bailable and judgments
rendered in M.Cr.C. No.6111 of 1999, Nemchand Agrawal vs. The State of
M.F. And a reported decision Dinesh Kumar Dubey vs. State of M.P, 2001 (1)
MPHT 213 and two.other cases holding that the offence under Section 7 of the
Act as bailable were "per incuriam. -

5. On considering the above submissions, I find that the entire controversy
pertains to the amehdment in Section 3, Section 6-A & Section 6-C, Section 7 and

* Section 10-A of the Act, which are still in the nature of proposed amendments as

The Essential Commodities (Amendment) Bill 2000 has yet to take the shape of
an amending Act as it has not received the assent from the Parliament of India
and the legislative intent has not crystallized in'to an Act. Then under such
circumstances, I find that there is a Division Bench judgment of Bombay High
Court Purthviraj Chandrakant Shinde and others vs. State of Maharashfra
and others judgment rendered in Criminal Writ Petition No.302 of 1999 decided
on August 26,1999 (copy of the judgment is available on the record of this file),
whereby Their Lordships decided thus:

"(5) However, in the year 1981, Act 18 of 1981 was
passed to amend certain provisions of the Act. Under the
Act 18 of the 1981, the offerces were made non-bailable by
amending Section 10-A of the Essential Commodities Act
1955, Act 18 of 1981 was at the first instance, for a period
of five years. Then the period was extended up to ten years.
Again by effecting amendment, Ordinance No. 12 of 1992,
the period was extended to 15 years. That means, the

" amended provisions were to remain in force for a period of
15 years from 1/9/1982, the date on which the Act 18 of
1981 came ‘into force. ‘There is no further amending Act or
Ordinance to extent the period of Act 18 of 1981 beyond
the first period of 15 years. So, so far as the contention of
the learned Counsel for the petitioners, that now the Act
18 of 1981 is not in force and. the amendment stands deleted
automatically, is quite correct.

(6) But merely because the words "and non-bailable"
which were inserted in the amending Act 18 of 1981 stand
deleted. It will not be correct to say that all the offences
under the Essential Commodities Act, 1955, would be
bailable. When the special Act is not making any provision
in this respect, then the provisions of the Code of Criminal

A ——— e e e
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Procedure, 1973, are required to be made applicable. and
s0, the position which was there during the period from 1974
to 1981 is restored and the offences would be bailable or
non-bailable as per the quantum of punishment provided
under the Act. )

(7) It is admitted position that in all these criminal writ
petitions, the offences alleged against the present petitioners
do not fall under clause ('h') or clause (*i") or sub-section
{2) of Section 3 of the Act and, therefore, the provisions of
Section 7 (1)(a)(ii) are not applicable where the maximum
sentence of imprisonment provided extends to one year only.
The offences alleged fall under Section 7(1}(a)(ii) and the
sentence of imprisonment provided under this clause
extends to 7 years and, in such circumstances, considering
the provisions under the Code of Criminal Procedure, 1973,
especially the First Schedule, Appendix "A", read with
Section 2(a) of the Code of Criminal Procedure 1973, the
offences alleged against the petitioners are non-bailable.
The contention of the petitioners, that these offences be
treated as bailable cannot be accepted.

(8) In the result, Criminal Writ Petition Nos. 302/1999,
312/1999 and 314/1999 are dismissed in limine. The order
of interim relief passed by this Court, on 18.8.1999, in
Criminal Writ Petition No.302/1999, is vacated."

6.  This position has been reiterated by our own High Court in the matter of
Balwant (supra) in 2001 and by Singie Judge of the Jharkhand High Court in
Nathuram Agrawal vs. State of Bihar in 2001 and in the matter of Amarnath
Sahu vs. State of Chhatisgarh High Court in the year 2001 and -our own High
Court in the matter of Uday Bhan (supra) in the year 2005.

7. Consequently, I find that the offence under Section 7 (1)(2)(ii) and Section
10-A of the Act is cognizable and non-bailable and my view is in consonance with
the view of the Division Bench judgment of the Bombay High Court and I also
place my reliance on the judgment in the matter of Balwant (supra) whereby, the
Learned Single Judge has already held that judgment in Dinesh Kumar (supra),
Nemchand Agrawal (supra) and similar others cases are per incuriam.

8.  Coming to the facts of the present case, Ifind from record that the applicant
has been alleged to sell without licence fertilizer urea at higher prices than prescribed
under the coritrol order. However, to the contrary the applicant is a registered
dealer his registration is filed along with the application, the applicant has also
filed an amended circular of the State Government of M.P., whereby the rates of
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urea have been upgraded and amended; besides certain bills receipts of sale have
also been filed to indicate his bona-fides but they are not very legible to hold that
proper rates are being levied by the applicant. Counsel for the applicant has

. urged that he was willing to cooperate with the investigating agency as and when

required, but arresting him would lead to loss of face and social ostracism. And
hence giving the applicant the benefit of doubt the application is allowed.

9. It is directed that in the event of arrest, the applicant Hariom shall be

" released on bail for the period of 30 days (thirty days) upon his furnishing

personal bond to the tune of Rs. 25,000/- (Rupees Twenty five thousand only)
with one surety in the like amount to the satisfaction of the Arresting Officer for
his further appearance as and when directed. ’

The applicant shall apply for regular bail within the aforesaid period of 30
days which shall be dealt by the trial Court in accordance with law.

It is also directed that the applicant shall abide by all the conditions
enumerated under Section 437(3) of the Cr.P.C.

C.c.as per Rules.
Order accordingly.





