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199= 2010 (4) MPHT 495
231= 2010 (5) MPHT 59
243= 2010 (2) MPHT 301
253= 2010 (3) MPHT 375 (DB)
261= 2010 (2) MPHT 306
280= 2010 (1) MPHT 309
283= 2010 (1) MPHT 462
296= 2010 (1) MPHT 133
335= 2010 (4) MPHT 406 (DB)
34]= 2010 (1) MPHT 34
364= 2010 (3) MPHT 199 (DB)
368= 2010 (1) MPHT 349
376= 2010 (1) MPHT 435
391= 2010 (4) MPHT 266
413= 2010 (2) MPHT 324 (DB)
415= 2010 (3) MPHT 367
. 417= 2010 (3) MPHT 180
420= 2010 (1) MPHT 396
438= 2010 (2) MPHT 122

442=
458=
467=
473=
485=
490=
503=
506=
515=
520=
530=
539=
550=
581=
593=
595=
598=
603=
646=
691=
699=

703=

742="
753=
758=
764=
769=
771=
788=
815=
833=
840=
852=
801=
896=
912=
932=
933="
956=
970=
1006=
1017=

2010 (2) MPHT 149
2010 (1) MPHT 252
2010 (2) MPHT 462

2010 (3) MPHT 378

2010 (1) MPHT 267

2010 (2) MPHT 70 (DB)
2010 (2) MPHT 48

2010 (2) MPHT 177 (DB)
2010 (1) MPHT 429
2010 (3) MPHT 189

2010 (1) MPHT 137

2010 (2) MPHT 361

2010 (5) MPHT 133 (DB)
2010 (2) MPHT 332

2010 (2) MPHT 140
2010 (2) MPHT 457 (DB)
2010 (1) MPHT 493

2010 (4) MPHT 64 (DB)
2010 (2) MPHT 194

2010 (1) MPHT 124

2010 (2) MPHT 14

2010 (1) MPHT 280 (DB)
2010 (1) MPHT 149 =~ -
2010 (1) MPHT 508

2010 (1) MPHT 421

2010 (2) MPHT 135

2010 (2) MPHT 13 (SC)
2010 (2) MPHT 233 (LB)
2010 (2) MPHT 251 (FB)
2010 (4) MPHT 400 (DB)
2010 (1) MPHT 567

2010 (4) MPHT 69 (DB)
2010 (2) MPHT 22

2010 (3) MPHT 184
2010 (3) MPHT 27 (DB)
2010 (4) MPHT 54 (DB)
2010 (2) MPHT 83 (DB)
2010 (3) MPHT 258

2010 (1) MPHT 300
2010 (4) MPHT 352

2010 (3) MPHT 96

2010 (1) MPHT 426



1032=
1072=
1097=
1156=
1165=
1170=
1181=
1196=
1212=
1248=
1265=
1271=
1280=
" 1304=
1405=
1420=
1423=
1427=
1435=
1465=
1493=
1509=
1534=
1539=
1578=
1596=
1600=
1633=
1662=
1672=

1687=

1694=
1707=
1721=
1723=
1729=
1745=
1761=
1771=
1786=
1800=
1814=

Comparative Table

2010 (2) MPHT 469 (FB)
2010 (2) MPHT 158 (DB)
2010 (3) MPHT 310 (DB)
2010 (5) MPHT 95

2010 (5) MPHT 173

2010 (2) MPHT 314 (DB)
2010 (5) MPHT 218 (DB)
2010 (4) MPHT 425

2010 (3) MPHT 64

2010 (2) MPHT 486 (SC)
2010 (2) MPHT 447 (DB)
2010 (2) MPHT 389

2010 (3) MPHT 269

2010 (2) MPHT 202 (DB)
2010 (4) MPHT 182

2010 (4) MPHT 500

2010 (5) MPHT 184

2010 (4) MPHT 456

2010 (3) MPHT 16

2010 (3) MPHT 370
2010 (1) MPHT 499

2010 (3) MPHT 301 (DB)
2010 (2) MPHT 522 (DB)
2010 (3) MPHT 468 (DB)
2010 (5) MPHT 125

2010 (3) MPHT 449
2010 (3) MPHT 243 (DB)

2010 (1) MPHT 408 (DB)
* 2010 (3) MPHT 262 (DB)

2010 (4) MPHT 382
2010 (4) MPHT 302 (FB)
2010 (3) MPHT 399 (DB)
2010 (2) MPHT 189 (DB)
2010 (4) MPHT 466

2010 (3) MPHT 406 (DB)
2010 (4) MPHT 188

2010 (4) MPHT 195 (DB)
2010 (5) MPHT 212

2010 (4) MPHT 44

12010 (5) MPHT 167

2010 (3) MPHT 12 (DB)
2010 (3) MPHT 285

1834=
1876=
18%6=
1936=
1939=
1850=
1952=
1956=
1967=
1987=
1994=
2003=
2031=
2054=
2064=
2085=
2101=
2157=
2191=
2224=
2237=
2243=

2275=-

2284=
2295=
2209=
2380=
2405=
2422=
2433=
2454=
2463=
2511=
2641=
*Q=
*10=
*12=
*]7=
*2()=
*9 (=
*99=
*)3—

2010 (4) MPHT 179
2010 (4) MPHT 18 (FB)
2010 (4) MPHT 297 (FB)
2010 (4) MPHT 60

2010 (4) MPHT 223 (DB)
2010 (4) MPHT 177

2010 (5) MPHT 33

2010 (5) MPHT 37 (DB)
2010 (5) MPHT 207
2010 (4) MPHT 137
2010 (4) MPHT 426

2010 (5) MPHT 42

2010 (4) MPHT 319 (FB)
2010 (4) MPHT 191

2010 (4) MPHT 450

2010 (4) MPHT 257

2010 (3) MPHT 392 (DB)
2010 (3) MPHT 441

2010 (3) MPHT 144
2010 (5) MPHT 225

2010 (5) MPHT 84 (DB)
2010 (3) MPHT 320 (SC)
2010 (4) MPHT 309 (FB)
2010 (5) MPHT 90 (DB)
2010 (5) MPHT 72

2010 (3) MPHT 466

2010 (5) MPHT 194 (DB)
2010 (4) MPHT 161 (DB)
2010 (5) MPHT 261

2010 (4) MPHT 73

2010 (4) MPHT 477 (FB)
2010 (5) MPHT 257 (DB)
2010 (5) MPHT 46

2010 (5) MPHT 265

2010 (2) MPHT 155

2010 (4) MPHT 434

2010 (4) MPHT 87

2010 (4) MPHT 229

2010 (3) MPHT 349
2010 (3) MPHT 208

2010 (4) MPHT 102

2010 (3) MPHT 435



Comparative Table

1304=

1465=
1596=
1694=
1707=
1729=
1732=
1853=
1865=
1896=
1904=
1931=
1945=

- 1971=

1990=
2111=

2157=

2237=
2243=

2275=-

2316=

12368=

2405=
2418=
2454=
2504=
2603=
*5=
*11=
*10=
*23=
*¥33=
*43=
*49=
*69=

¥35= 2010 (5) MPHT 202
*37= 2010 (3) MPHT 357 (DB) 1331=
*43= 2010 (4) MPHT 111 (DB) 1371=
*4 4= 2010 (4) MPHT 141 (DB) 1410=
50= 2010 (5) MPHT 78
¥]2=" 2010 (3) MPHT 475
“ILR (M.P. Series) 2010=MPJR

25= 2010 (1) MPIR SN 25

. 20= 2010 (1) MPJR 24
95= 2010 (1) MPIR 129
160= 2010 (1) MPJR 232
247= 2010 (1) MPJR SN 16
310= 2010 (2) MPJR (SC) 104
347= 2010 (1) MPJR SN 21
368= 2010 (2) MPIR SN 1
39]= 2010 (3) MPJR SN 3
447= 2010 (3) MPJR SN 1
467= 2010 (3) MPIR 240
515= 2010 (2) MPIR 39
603= 2010 (1) MPJR 264
646= 2010 (3) MPIR 130

- 864= © 2010 (2) MPIR SN 16
891= 2010 (2) MPIR 56
912= . 2010 (3) MPIR 36
1001= 2010 (3) MPJR 126
1021= 2010 (1) MPIR (SC) 217
1032= 2010 (2) MPIR (FB) 97
1065= 2010 (3) MPJR 42
1097= 2010 (3) MPJR 111
1100= 2010 (4) MPIR 59
1156= 2010 (2) MPJR SN 27
1170= 2010 (2) MPIR 30
1201= 2010 (2) MPJR SN 15
1227= 2010 (1) MPIR (8C) 224
1243= 2010 (3) MPIR (SC) 49
1248= 2010 (1) MPIR (SC) 250
1280= 2010 (2) MPIR SN 20
1301= 2010 (2) MPJR SN 14

2010 (1) MPIR 196
2010 (2) MPJR 366
2010 (3) MPIR 18

2010 (4) MPIR 92

2010 (3) MPJR 93

2010 (2) MPJR 263
2010 (4) MPIR 103
2010 (3) MPJR 26

2010 (4) MPJR 142
2010 (3) MPIR 91

2010 (3) MPIR (SC) 216
2010 (3) MPIR (SC) 309
2010 (4) MPJR (FB) 10
2010 (2) MPIR 5

2010 (4) MPIR 115
2010 (4) MPJR 138
2010 (3) MPJR 109
2010 (4) MPJR SN 4
2010 (3) MPJR 377
2010 (2) MPIR 234
2010 (3) MPJR SN 10
2010 (2) MPIR (SC) 241
2010 (4) MPIR (FB) 1
2010 (4) MPJR 127
2010 (3) MPIR 173
2010 (3) MPJR 318
2010 (3) MPJR SN 13
2010 (3) MPIR (FB) 412
2010 (4) MPJR 101
2010 (4) MPJR 86

2010 (2) MPIR 231
2010 (2) MPIR 60

2010 (3) MPJR SN 9
2010 (3) MPJR 288
2010 (3) MPIR 10

" 2010 (2) MPJR 343

2010 (3) MPIR 142
2010 (3) MPJR SN 11
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6 INDEX
(Note An asterisk (*) denotes Note number)

Accommodation Centrol Act, M.P. (41 of 1961) - Right of pre-
emption - Held - Tenant always remains tenant and does not acquire any
right of preemption against the landlord to purchase the premise unless some
express coniract taken between the partres by their act. [Moolchand Ra_]ak V.
S.P. Kapoor] ..2582

Accommodation Control Act M.P. (41 of 1961), Section 3 -
Notification of exemption to public trust registered under M.P. Public Trust
Act - If defendant succeeds in establishing by cogent evidence that the
utilization of entire income has not been made for trust, a suit for eviction by
frust under shelter of exemption of S. 3 read with notification is liable to be
dismissed in absence of existence of any of the grounds enumerated u/s 12(1)
of the Act. [Reg. Vidhichand Dharamshala Trust v. Shyam Singh] ...*49

Accommodation Control Act, M.P. (41 of 1961), Section 3(2) -
Exemption - Appellant Trust is registered at Bombay and the property of
Trust is also situated in MLF. - Held - Registration of Trust under the provisions
of Bombay Public Trust Aet, suffice the purpose and the exemption granted
u/s 3(2) of M.P. Accomniodation Control Act is equally applicable for the
appellant Trust. [Shri Bhagwatacharya Narayan Dharmarth Trust, Balaji Mandir
v. Jai Prakash] ..2578

Accommodation Control Act, M.P. (41 of 1961), Sections 3(2) &
20 - Even if a public institution who is not covered w/s 3(2) of the Act.filés a
suit for eviction, then too, the said institution is not governed by S. 12, but is
governed by S. 20 of the Act. [Shri Bhagwatacharya Narayan Dharmarth Trust,
Balaji Mandir v. Jai Prakash] ...2578

Accommodation Control Act, M.P. (41 of 1961), Section 12(1)(a) -
Arrears of rent - At the time of notice appellants/tenants were not in arrears
and also there is no proof of receipt of notice - The ground w/s 12(1)(a) is
not availabe. [Sajid v. Amtulah Bai] ...2595

Accommodation Control Act, M.P. (41 of 1961), Section 12(1)(a) -
Arrears of rent - When payable - Held - It is to be paid within 30 days of
summons of the court or on service of notice as the case may be. [Ansar
Ahmed v. Halim @ Abdul Hakim] ..2330

Accommodation Control Act, M.P. (41 of 1961), Section 12(1)(a)
& (c), Civil Procedure Code, 1908, Section 100 - Relation between landiord
& tenant being finding of fact - Scope of interference in Second Appeal -
Held - If there is no concurrent findings of facts of the Courts below then the

relation between landlord & tenant can be interfered in a Second Appeal, \

[Sona Bai (Smt.) v. Anand Kumar] .. ¥54

Accommodation Control Act, M.P. (41 of 1961), Section 12(1)(b) -
Sub-letting - Onus of proof - Held - Plaintiff is required to place on record

Lam—
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) (Note An asterisk (*) denotes Note number)
I Friser sffee, 73 (1961 B 41) — pARER — AffEiRT —
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8 INDEX

certain circumstances from which an inference with regard to sub-letting can
be drawn - Held - When such circumstances are proved, prima facie the
burden on the plaintiff is discharged and the onus shifis on the defendant to

prove by positive fact about the non-existence of alleged sub- renant [Yashoda
‘Devi (Smt.) v. Kanhaiyalal] ' ..¥95

Accommodation Control Act, M.P. (41 of 1961), Section 12(1)(c) -
Disclaimer of title - What amounts to - Held - The essential characteristic of
disclaimer of title by tenant is that it must amount fo a renunciation by the
tenant of his character of tenant, either by setting up -a title in another or by
claiming title in himself - A mere renunciation of tenancy without more, though
it may operate as a surrender, cannot amount to a disclaimer. [Pradeep Kumar
v. Shivshankar] ...¥48

Accommodation Control Act, M.P. (41 of 1961), Section 12(1)(c) -
Tenant denying title of landlord, has also claimed ownership of third party -
He also lodged a complaint against the landlord - He also alleged that
landlord got to manage removal of record and manupulation in record of
Government - No error in passing decree of eviction against him - Appeal
dismissed. {Pradeep Kumar v. Shivshankar] ... ¥48

Accommodation Control Act, M.P. (41 of 1961), Sections 12(1)(c),
12(1)(f) & 12(1)(g) - See - Civil Procedure Code, 1908, Section 100 [Sameer
Kumar Pal v. Sheikh Akbar] o SC...2271

Accommodation’ Control Act, ML.P. (41 of 1961), Section 12(1)(f) -
Bona fide requirement - Eviction sought on basis of bona fide requirement
of plaintiffs "B" & "D” - "B" died during pendency of suit and after obtaining
vacant possession of another shop - Ownership of "D" not established -
Held -Alleged need is not proved/covered u/s 12(1)(f) of the Act. [Satya Prakash
V. Bhagwan Das] ..2603

Accommodation Control Act, M.P. (41 of 1961), Section 12(1)(0 -
Bona fide requirement for non residential purpose - Pleadings - Landlord
having alternative residential accommodation not expressly pleaded in the
plaint - Effect - Held - If a plea is covered by issue by implication then mere
fact that the plea was not expressly taken in pleading would not necessary
disentitle a party from relying upon it if it is satisfactorily proved by evidence.
[Hiralal v. Mangilal] ... 1960

Accommodation Control Act, M.P. (41 of 1961), Section 12(1)(f) - Bona
fide requirement - Inexperience and want of funds are not relevant consideration
for refusing eviction. [Ansar Ahmed v. Halim @ Abdul Hakim] ...2330

Accommodation Control Act, M.P. (41 of 1961),'Section 12(1)(f) -
Bona fide requirement - Landlord residing in other town - Can he seek
eviction on the ground of bona fide requirement - Held - The landlord, who
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10 INDEX

is residing out side the town of disputed premises on proving his/her bona
fide genuine requirement to start the business in such fown is entitled to get
decree of eviction against the tenant. [Ashok Kumar v. Smt. Meena] ...¥24

Accommodation Control Act, M.P. (41 of 1961), Section 12(1)(f) -
Bona fide requirement - Plaintiff's son wants to do business at Shajapur in
his own shop - His parents and sisters are residing at Shajapur - He is also
having ancestral property at Shajapur - Even if it is assumed that the plaintiff's
son doing some business at Mumbai, it can not be said that the need of
plaintiff is not bona fide - Appeal dismissed. [Sajid v. Amtulah Bai] ...2595

. Accommodation Control Act, M.P. (41 of 1961), Section 12(1)(f) -
Bona fide tequirement - Tenant disputing bona fide requirement on the ground
other shops are also available though occupied by other fenants -
Permissibility -Held - Court, as rationing authority, cannot insist or direct
the plaintiff to get the eviction of some other shop as such the plaintiff is a
sole Judge to decide that which shop or premises is suitable and convenient
for his/her alleged need. [Ashok Kumar v. Smt. Meena) ... %24

Accommodation Control Act, M.P. (41 of 1961), Section 12(1)(f) - See
- Civil Procedure Code, 1908, Section 100, [Ashok Kumar v. Smt. Meena]...*24

Accommodation Control Act, M.P. (41 of 1961), Section 13(6), Civil
Procedure Code, 1908, Order 47 Rule 1 - Delay in deposit of rent - Trial
Court after condonation directed tenant to deposit all arrears of rent within

" - - one month -Tenant deposited arrears of rent and rent in advance but failed

to produce receipts in Court within time - Order striking of defense passed -
Application for review filed aIOng with rent receipts also rejected - Held -
- Tenant was not in arrears of rent and he had deposited all the arrears of rent
in compliance of order and thereafter in accordance with provision as
contained u/s 13(1) of the Act - Trial Court erred in rejecting application for
review - Petition allowed. [Ganesh Prasad v. Asadulla Usmani] ...2528

Accommodation Control Act, M.P. (41 of 1961), Section 23-A(b) -
4 widow, who is a co-owner and landlady of the premises can in her own
right initiate proceedings for eviction u/s 23-A(b), without joining other co-
owners / co-landlords as party fo the proceedings, on being the owner of the
property for commencing business of any of her major sons, even when her
major sons, who are also the co-owners/co-landlords have not been joined
as party to the proceedings and it would not qffect the locus of the landlady
or the maintainability of the proceedings - The consent of the other co-owners
for instituting the proceedings for eviction of the fenant would not be required
and the bona fide requirement fo evict the tenant could be established without
even suggesting for the consent of co-owner about the institution of the
eviction proceedings. [Pista Devi Goyal (Smt.) v. Brij Mohan Garg] ...*¥32

Accommodation Control Act, M.P. (41 of 1961), Section 23-A(b) -



-

INDEX 11

TR ¥ Wel famfen o R € 9 e o o) <7 € osX § @R yRA o
) AR ATTAHAT BT g ¥ IRRER & fieg 9addl 31 33 o 1 a1
ftrerd 2| (el AR fa. Aimfa w@ie) ---*24

Y9 e sififrem, |m (1961 &1 41), sRT 12{1)(T%) '~ 9rwafde
ATIIAFAT — S BT G AR 0 WI BT gHF H AW AT Feal © —
TP ATO-Iar vd 98 ogR A T § — TR 4 SweT ige e Al B - ge
A o= W A $ ael &7 g3 gs A DS Gaw $Y BT G |l IE T BHeT Sl Wapar
for I B AraTHar arEfaE T8 @ — ondie @R | (WiiviE fA. epgee 918)...2595

YA A= aftfrm, An (1961 &1 41), ORT 12(1)(T%) - TRlAS
ATTEFHar — fHFAER §RT Iafd® ATTEIHAT BT I GHAI @ IS B g o
fRTEERI & T B ARIR R T — arggaar — ARy — @ Tt niter
@ v H e ardl P 5 o gEE ¥ 9w wRan B o g9 ar Adwy =
T WHAT TFIfb U ATILAHAT oG DI W GIFM SUYIA IT GO d ¢ I8 7 deA

F AER R 9 oY 31 21 (e gar fa. sfmfa @) ---*¥24
e fraaor arftrfm, w9, (1961 &1 41), &1 12{1)(T6) — <@ —
fafae Afsar wfear 1908, 9RT 100, (@ENe AR 4. sAARY i) ---*24

e faaer aftiffew, a3 (1961 @1 41), arT 13(6), fufaa afpar
Jifean, 1908, TR 47 M 1 — faRr 9T =9 ¥ fdoe — foaRv <me™
F e 7 I @ 9K ISR 61 (% 718 & aa} e 61 weqel gabrar iy o
TR o PRy T — RRREER A A & 9o/ i e sifis fawmar wEr o faar
W WY WA S Al Ay § e T o3 A sraHef <E1 - giiven are
WM BT AR NRT — v B WY $ | uvga gAfddis o1 amae A IR
forar T — ARG — fRITR W R 9ET T80 o vd S99 ARy @ uied
A T S ITE AR B aRT 13(1) § srafde Syt & AgER A 99 e
IHTaT T AT IR 4 off — AR e { EfdalieT S e AR B
IR I — FfraT HAoR | (M YR A SRESeT SHEH) 2628
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The presence and/or absence of other co-owners would be of no use or rather
it would be inconsequential for all the purposes, because it would not alter
the nature of claim preferred by the widow landlady and would nof take
away the proceedings beyond of the scope of §.23-A(b). [Pista Devi Goyal
(Smt.) v. Brij Mohan Garg] ... *¥32

Administrative Law - Policy decision - Scope of judicial review - Held -
The policy decision is in the domain of the executive authority of the State and
the Court should not embark on the unchartered ocean of public policy and
should not question the efficacy unless it does not offend any provision of the
statute or the Constitution of India. [Barwani Sugar v. Union of India]) ... %40

Admission (Reservation to NRI) Regulation, M.P. 2009, Regulation
3 & 5 - See - Niji Wavsayik Shikshan Sanstha (Pravesh Ka Viniyaman Avam
Shulk Ka Nirdharan) Adhiniyam, M_P, 2007 [Lalit Tongia v. State of M.P.]...*81

Advocacy - General principles and legal ethics summarised. [Balaram
v. State of M.P.] - ...2438

Arbitration and Conciliation Act (26 of 1996), Section 8 - Power to
refer parties to arbitration where there is an arbitration agreement - Meaning
- Held - The section contemplates seeking reference to an arbitral tribunal,
for which the dispute has to be between the parties to the arbitral agreement
and the dispute should be with regard to execution of the agreement, wherein
the arbitration agreement is incorporated. [H. L. Taneja (Deceased) Through
LRs, v. Jitendra Mohan Khungar] - ' .¥27

Arbitration .and Conciliation Act (26 of 1996), Section 11(6) -
Appointment of an Arbitrator - Objection on ground of (i) The existence of
the remedy of adjudication to the petitioner under the M.F. Madhyastham
Adhikaran Adhinivam, 1983, (ii) Certain concealment of fact by the petitioner
before entering info agreement, (iii) Merit of the dispute and justification of
the respondents in terminating the agreement - Held - Since (i) There is
provision in agreement for resolution of dispute by appointing an arbitrator,
(ii) Contract is basically terminated for the breach of agreement and non-
performance of the contract and not only on the ground of concealment of
facts, (iii) It is beyond the jurisdiction of High Court to go into the said area
on merit of the dispute in these proceedings - All the objections are
unsustainable - Petition allowed. [IT] Limited v. State of M.P.] ...2399

Arbitration and Conciliation Act (26 of 1996), Section 11(6) - Even
if the Court is to exercise the jurisdiction and is to appoint Arbitrator, the
Arbitrator named in the agreement, is to be given preference and under normai
circumstance he has to be appointed as Arbitrator - The arbitrator appointed
by respondent during Court proceeding, approved by the Court and permitted
to proceed and decide the dispute. [Sigma Construction (M/s.) v. Bharat Heavy
Electricals Ltd.] ... ¥70
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afafreifta — 9fF (1) =R A Aeawer o FRIRF R faae @ fafwag & oy SuEyg 2,
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Arms Act (54 of 1959) Sections 25(1-B){(a) & 30 - See - Penal Code,
1860, Section 216-A [State of M.P. v. Veeru @ Veer Singh}] . ...2187

Central Sales Tax Act (74 of 1956), Section 3 - Inter-State sale -
What amounts to - Held - The sale would be inter-state sale in case there is
stipulation express or implied in the agreement of sale or the movement of
goods is incidental and must be the necessary consequence of sale or purchase
- It must be a case of cause and effect; cause being sale & purchase and
effect being movement of the goods from one State to another - The sale and
movement of goods must be a part of same fransaction. [M.M. Traders v.
State of M.P.} ... %62

Civil Procedure Code (5 of 1908) - Transfer of case - Permissibility
- Held - It is a cardinal principle of law that unless the nature of the two suils
pending between identical set of parties are not similar then the two cases
either diverse in nature or pending amongst different set of litigation could
not be tried together merely on account of commonness of the suif property.
[Tulsiram v. Gambhir Singh] ... 1987

Civil Procedure Code (5 of 1908) - Transfer of case - Power of the
Court - Held - The power of the Court to transfer the suit is certainly wide in
terms of S. 24 of CPC which empowers the District Court and the High Court
to transfer the suit or appeal for their trial or disposal to any Court
subordinate to it and competent to try and dispose of the same, but the Court
exercise this power only in such circumstance where it become_imperative -
for the Court to exercise the power for meeting the ends of justice. [Tulsiram .
- v. Gambhir Singh] ... 1987

. Civil Procedure Code (5 of 1908), Section 9, Land Revenue Code,

M.P. 1959, Sections 57(2) & 257 - Dispute pertains to ancestral land and
the plaintiffs are in possession of the said land and in the records as Jagir
Bhumi of their ancestor since 1907-08 as owners/Bhumiswami - Determination
of question of Bhumiswami rights lies within the province of the Civil Court.
[State of M.P. through Collector, Dhar v. Ratan Das] ...2336

Civil Procedure Code (5 of 1908), Section 24 - Transfer of
matrimonial case - In the matter of difficulties and convenience, the women
requires more consideration in comparison of men. [Jyoti Bangde (Smt.) v.
Sanjay Bangde] ...2425

Civil Procedure Code (5 of 1908) - Section 34 - Grant of Pendente
lite Interest-No Rate of Interest specified- Permissibility - Held - Where
there exists no evidence about the mutually agreed rate of interest, or
contractual interest or the rate at.which the Nationalized Bank charge interest, .
on the commercial transactions, the Court can conveniently award pendente
lite interest up to a maximum of 6% per annum. [UCO Bank v. M/s. Shankar
Enterprises] 22157
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qrwrd frdR @ uvT &1 el Mifda <umes @ afeR 83§ ) (A9 Ioa gR
Holges, R 4 09 am) 2336

fufesr nftear €fam (1908 &1 5), &IRT 24 — fyae fosws ama &1
HWROT — B! ok ghem & e §, gout 6 gaen 9 afvas W ade wam
QT A § | (ST I (¢fmfs) fa. wo 9) 2425

fufaer nfsrar Af¥e (1908 &1 5) — aRT 34 — TR w@faw oAl 39
=N B Wafo- @ X ffde 98- - afdfaifla— w9 weR
el ¥ w9 B T 9 TX qeET ST @ e aiifae WerdgR W)
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d Wigpd #¢ wodl 7 | (@@ I3 4 A wiex gexyaa) 2157



16 INDEX

Civil Procedure Code (5 of 1908) - Section 34 - Grant of Pendente
lite Interest-Principles to be followed- Held-The issue of interest pendente
lite would certainly be governed by the peculiar facts and circumstances of
the case - The Court would be justified in exercising its discretion to award
pendente lite interest, at a rate found reasonable, in the discretion of the
Court. [UCO Bank v. M/s. Shankar Enterprises] ...2157

) Civil Procedure Code (5 of 1908} - Section 34 - Interest-Rate of

Interest - Held - The Legislature has provided that the Court may order
payment of interest at such rate as the Court deems reasonable to be made
on the 'principal sum adjudged’ from the date of the suit to the date of the
decree, in addition to any interest adjudged on such principal sum, for any
period prior to the institution of the suit, with further interest at such rate
not exceeding 6% per annum and the Proviso appended to Section 34 meet
such exigencies, when the rate of interest is specified or not specified in an
agreement. [UCO Bank v. M/s. Shankar Enterprises] ...2157

Civil Procedure Code (5 of 1908) - Section 34, Order 34 Rule 11-
Grant of Pendente lite Interest-Trial court granting 5% Interest pendente
tite-Held Permissibility-The Scheme of the payment of interest as reflected in
Section 34 and Order 34 of CPC provide for payment of 6% interest as the
outer limit for the rate of interest - It could not be said that the Trial Court
had erred in awarding 5% rate of interest on the principal sum for the period
of the.suit. [UCO Bank v. M/s. Shankar Enterprises] Co ...2157

Civil Procedure Code (5 of 1908), Sections 94, 151, Order 39 Rules
1 & 2 - Grant of injunction - Duty of the Court - Held - The Court while
passing an order in favour of a party shall not be ignorant of the rights of
the opposite party and shall equally carry an obligation that its order though,
. shall grant protection to the applicant but the efforts shall be made in special
circumstances to achieve it simultaneously by taking care of the opposite
party -Court shall always make an effort that while granting an order of
injunction, the opposite party may not be put to unnecessary loss. [Tilak
Pradhan v. Smt. Ranjana Pradhan] ..*39

Civil Procedure Code (5 of 1908), Section 100, Accommodation
Control Act, M.P. 1961, Sections 12(1)(c), 12(1)(f) & 12(1)(g) - Concurrent
findings of fact in a case cannot be reversed in second appeal by weaving
out an entirely new case without pleadings or basis - Judgment & order-of
trial Court as affirmed by first appellate Court is restored - Appeal allowed.
[Sameer Kumar Pal v. Sheikh Akbar] S8C...2271

Civil Procedure Code (5 of 1908), Section 100, Accommodation
Control Act, M.P. 1961, Section 12(1)(f} - Concurrent findings of fact -
Interference - Permissibility - Held - The concurrent findings on the ground
of bona fide genuine requirement enumerated w/s 12(1)(e) & (f) of the Aci,

K
|
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being based on appreciation of evidence is finding of facts, the same could
not be interfered u/s 100 of CPC. [Ashok Kumar v. Smt. Meena] ... ¥24

Civil Procedure Code (5 of 1908), Section 100 - Scope of interference
- Concurrent findings of the courts below on the question of adverse
possession based on appreciation of evidence being finding of fact could
not be interfered. [Gaya Prasad v. Pradumn Prasad) ...2343

Civil Procedure Code (5 of 1908), Section 100 - See - Accommodation
Control Act, M.P., 1961, Section 12(1)(a) & (c) [Sona Bai (Smt.) v. Anand
Kumar] LT

Civil Procedure Code (5 of 1908), Section 115 - Powers of High
Court - Held - If the order passed by the Trial Court is in the interest of
justice, the High Court can refuse to interfere u/s 115 of CPC even if the
order suffers from material irregularity or illegality, unless grave injustice
or hardship would result from failure to do so. [Bansidhar Goyanka v. Alok
Kumar] - .. *59

Civil Procedure Code (5 of 1908), Section 148 - Enlargement of
time - Appellant did get a bank draft prepared and dispatched to the address
of the respondent - This may nof have been a strict compliance with the
direction issued by the High Court regarding the deposit before the Trial
Court but this certainly establishes the bonafides of the appellant, which is
a weighty consideration while examining the request for extension of fime -
Appellant has made out a case for extension. [D.V. Paul v. Manisha Lalwani]... *78

Civil Procedure Code (5 of 1908), Section 148 - Enlargement of
time - When any period or time is granted by the Court for doing any act, the
Court has the discretion from time fo time to enlarge such period even if the
time originally fixed or granted by the Court has expired. [D.V. Paul v. Manisha
Lalwani] ...¥78

Civil Procedure Code (5 of 1908), Section 151, Order 39 Rule 4 -
Order of injunction may be discharged, varied or set aside - What amounts
fo - Plaintiff claiming 1/3rd share in the suit property - Order of temporary
injunction restraining the defendant from alienation has attained finality -
One of defendants being patient of heart disease, diabetes and blood-pressure
required substantial money for medical treatment and survival - Held - In
such a situation, S. 151 CPC may be invoked and plaintiff may be directed fo
choose the best 1/3rd for protection of his interest so as to enable him to
reap the fruits of the decree in case of success - This will not amount to
discharge, variance or setting aside of the order of temporary injunction
because the same is protected in letter and spirit. [Tilak Pradhan v. Smt. Ranjana
Pradhan] ... *39

Civil Procedure Code (5 of 1908), Order 1 Rule 10 - Application
for impleadment during pendency of Second Appeal - Suit for declaration of
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title of pond against State - Applicants claiming customary rights to take
water from pond - Separate suit filed by applicants is also pending -
Application for impleadment already rejected by the trial Court and rejection
order of trial Court attained finality - Held - Applicants claiming independent
right and issue raised is foreign to present controversy in appeal - Application
can not be allowed, hence rejected. [State of M.P. Through Collector, Dhar v.
Vinayak Rao] ...2154

Civil Procedure Code (5 of 1908), Order 1 Rule 10 - Impleadment
of party - Defendant / Petitioner raised the objection about non-joinder of
necessary parfy and issue framed on that basis was decided in Javour of
plaintiff - Subsequent application by plaintiff Jor impleadment of same party
- Held - The prayer could not be allowed without -considering the effect of earlier
order deciding the preliminary isswe. [Mankunwarbai v. Vinod Kumar] ...*83

Civil Procedure Code (5 of 1908), Order 6 Rule 17 - dmendment -
Once the trial is commenced, no application for amendment can be allowed
unless the Court comes to a conclusion that in spite of due diligence the
parties could not have raised the matter before the commencement of the
trial. [Mankunwarbai v.-Vinod Kumar] ...*83

Civil Procedure Code (5 of 1908), Order 6 Rule 17 - Amendment of
pleadings - Permissibility - Plaintiff had not filed evidence on affidavit and filed
application for amendment - Held - Proviso to Order 6 Rule 17 CPC will not come
into play, if the trial, is not commenced. [Jaspreet Kaur (Smt.) v. Ramkrishna] ...1939

Civil Procedure Code (5 of 1908), Order 6 Rule 17 - Petition
. challenging the order of amendment permitting plaintiff to amend relief clause
by inserting relief of vacant possession of plot after demolition of construction
- Held - The amendment necessary for the just decision of this case - By
inserting amendment, nature of the suit is not changed - On the contrary,
relief clause has become very specific by allowing such amendment - Petition
dismissed with costs. [Ratna Shrivastay (Smt.) v. Mr. M.M. Bhargava]...2132

Civil Procedure Code (5 of 1908), Order 6 Rule 17 & Order 41

Rule 27 - Plaintiffs intending to probe an enquiry as regards the sdle deed
for proving the title - Held - When the relationship between landlord and
tenant has been proved on the basis of documents and receipts - An exfensive
enquiry in respect of title in favour of a person other than a person named
in the sale deed cannot be permitied - Eviction suit cannot be perniitted to be
converted into a title suit - Applications rightly dismissed, [Satya Prakash v.
Bhagwan Das] . - ...2603
_ Civil Procedure Code (5 of 1908), Order 9 Rule 7 - Ex parte order

- Setting aside of - The trial Court ought to have taken a lenient view in the
matter in setting aside the ex parte order as the object of Order 9 CPC is not
penal in nature. [Ujjwal Kesari v, Shri Krishna Gupta] ...2538

10
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Civil Procedure Code (5 of 1908), Order 9 Rule 9 & Order 43,
Motor Vehicles Act, 1988, Section 104, Motor Vehicles Rules, M.P. 1994,
Rule 240 - Application for restoration under Order 9 Rule 9 CPC rejected
by the MACT - No appeal would lie under Order 43. [Sharad Kumar Mishra v.

Shriram Transport Finance Company Ltd.] - ...2170
Civil Procedure Code, (5 of 1908), Order 9 Rule 13 - See - Limitation
Act, 1963, Section 5, Artiele 123 [Bhagmal v. Kunwar Lal] SC...2252 .

Civil Procedure Code (5 of 1908), Order 12 Rule 2 - Admission of
document - Stage at which it is permitted - Held - The admission of a document
may be made by the parties at any stage, if permitied by the Court. [Mohd.
Yunus. v. Devjani] ...2105

‘Civil Procedure Code (5 of 1908), Order 12 Rules 2, 2A, 3A & 4 -
Admissions of facts and documents - Stage at which it is permitted - Held -
For admission of facts, the period has been specified, while for admission of
the documents no such period has been specified either under Order 12 Rule
2 or 34 of CPC or in the Civil Courts Rules and Orders. [Mohd. Yunus v.
Devjani] ...2105

Civil Procedure Code (5 of 1908), Order 21 Rules 89 & 90,
Limitation Act, 1963, Section 5, Article 127 - Commencement of period of
limitation for the said purpose is the date of sale - S. 5 of Limitation Act has
“no application. [ACME Papers Ltd. (M/s.) v. M.P. Financial Corporation]...*56

Civil Procedure Code (5 of 1908), Order 39 Rules'1 & 2 - Temporary
injunction - While deciding the application under Order 39 Rules | & 2 CPC
the registered Will and codicil cannot be ignored only because it is unprobated.
{Rupindersingh Anand v. Smt. Gajinder Pal Kaur] . ... *50

Civil Procedure Code (5 of 1908), Order 39 Rules 1 & 2, Transfer
of Property Act, 1882, Section 44 - Agreement to sale with delivery of
possession by one co-owner (who later died) in favour of plaintiff - Other
co-owners sold out the property to the defendant - Plaintiff filed a suit for
specific performance - Upon application of plaintiff for temporary injunction,
the Court directed that the land in question was not to be sold fo any person
- Against the order the M A. is filed - Held - Since the document/agreement is
only notarized and not registered and without consent of other co-owners, it
is doubtful that the plaintiff will have even a prima facie case in his favour
for enforcing such an agreement - The suit itself was filed after 3 years of the
agreement & death of executor - Thus, the right of purchaser can not be restricted
in any manner for an indefinite period-Order passed by trial Court granting
injunction set aside - Appeal allowed. [Girish Shrivastava v. N.K. Pateria]  ...2165

Civil Procedure Code (5 of 1908), Order 41 Rules 1 & 22 - A Cross-
objection, in an appeal against an order appealable under Order 43 Rule 1
CPC, can be made. [Rupindersingh Anand v. Smt. Gajinder Pal Kaur] ...*50
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Civil Procedure Code (5 of 1908), Order 41 Rule 23A - Remand: -
Plaintiff orally making statement of not pressing certain issues, though
pleaded in plaint - Trial Court after recording such statement left the issues
undecided - Held - No illegality committed by trial Court - Defendant failed
to show any prejudice caused - Order of remand directing trial Court fo
decide such issues, is illegal and unwarranted - Appeal allowed. [Reg.
Vidhichand Dharamshala Trust v. Shyam Singh] ... %49

Civil Procedure Code (5 of 1908), Order 41 Rule 27 - Application
made by Registrar Public Trust to Court sought to file as additional evidence
- Held - The application would not help the Court to decide controversy as
finding of the Court on the application has not been submitted - Application
refected. [Reg. Vidhichand Dharamshala Trust v. Shyam Singh] ... %49

Civil Procedure Code (5 of 1908), Order 47 Rule 1 - See -
Accommodation Control Act, M.P, 1961, Section 13(6) [Ganesh Prasad v.
Asadulla Usmani] ...2528

Civil Procedure Code (5 of 1908), Order 47 Rules 1,4, 7 & 8 -
Review - Proper remedy in case review application is allowed or dismissed -
Held - When a Court hearing the review application rejects the same then
the order shall not be appealable but if an order granting review application
is allowed then the party aggrieved may object to it at once by an appeal
from the order grating the application - Such an appeal is to be filed under
Order 43 Rule 1(w) CPC while the order can also be challenged after final
judgment/decree or order is passed in the main proceedings. [Anandi Prasad
Dwivedi v. State of M.P.] ... 1904

Civil Procedure Code (5 of 1908), Order 47 Rules 1 & 8 - Review -
Procedure when the application for review is granted - Stated. [Anandi Prasad
Dwivedi v. State of M.P] ...1904

Civil Services (Classification, Control and Appeal) Rules, M.P. 1966,
Rules 9(1)(a), 9(2)(a) - Distinction between - Under Rule 9(1) a Govt. servant.
may be placed under suspension where a disciplinary proceeding is
contemplated or is pending against him or where a case against him in respect
of any criminal offence is under investigation, inquiry or trial - Under Rule
9(2)(a) makes it clear that a Govt. Servant shall be deemed to have been
placed under suspension by an order of the appointing authority from the
date of his detention, if he is detained in custody for a period exceeding
forty-eight hours. [Rajesh Singh v. State of M.P] .. *35

Civil Services (Classification, Control. and Appeal) Rules, M.P. 1966,
Rules 9(1)(a), 9(2-a) - The employee/petitioner placed under suspension on
account of Rule 9(2-a) and not under Rule 9(i)(a) - Issuance of charge-
sheet" beyond 45 days would have no effect or impact on his order of
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suspension which would continue until modified or revoked by the competent
authority. [Rajesh Singh v. State of M.P.] ...*¥35

Civil Services (Classification, Control and Appeal) Rules, M.P.
1966, Rule 14(8) - See - Service Law [Dinesh Chandra Pandey v. High Court

of MP] . 8C...2007
Civil Services (Pension) Rules, M.P. 1976, Rule 9(b)(2) - See -
Service Law [Ramesh Chandra Gupta v. State of M.P.] ...2506
Civil Services (Pension) Rules, M.P. 1976, Rule 42(1)(a) - See -
Service Law [Ganpatlal Vyas v. State of M.P] ... 1900
Civil Services (Pension) Rules, M.P. 1976, Rule 65 - See - Service
Law [Ramesh Chandra Gupta v. State of M.P.] ...2506
Civil Services {Promotion) Rules, M.P. 2002 - See - Service Law
[Fuljencia Kujur (Smt.) v. State of M.P.] _ ...2504

Commercial Tax Act, MLP. 1994 (5 of 1995) - Circular issued by Sales
Tax Authority contrary to stafutory provisions - Can not override statutory
provision, [Pawan Kumar Jain (M/s) v. The Commercial Tax Officer] ...2049

Commercial Tax Act, M.P. 1994 (5 of 1995) - Petitioner preferred
appeals before the M.P. Commercial Tax Appellate Board - Final arguments were
heared by the Bench on 22.12.2007 and the appeals were closed for orders -
The order is purported to have been passed on 02.08.2008 but at the behest of
the Chairman, the order passed by the Bench not communicated and the matter
was referred to the larger Bench by the order of the Chairman in terms of sub-
rile (8) of Rule 4 of the Rules, 1995 - Action challenged by the petitioner that
such a course/reference is without jurisdiction - Held - There was nothing wrong
in the course of action adopted in the facts and circumstances of the case - Mere
passing of an order alone was nof sufficient until it was pronounced or delivered.
[Emami Lid. (M/s.) v. Registrar, M.P. Commercial Tax] ...2497

Commercial Tax Act, M.P. 1994 (5 of 1995), Sections 2(t)(ii) & 9-

B - Value Added Tax on material consumed in process of works contract -
Sale includes transfer of property in goods "Whether as goods or in some
other form" - Transfer of goods in any form involved in the execution of
works contract is a case of resale and tax has to be paid. [Pawan Kumar Jain
(M/s) v. The Commercial Tax Officer] ...2049

Companies Act (1 of 1956) - Act of oppression or mis- management
- Challenge - Delay - Held - When a case of mis-management or apprehension
of oppression’ and mis-management of a company u/s 397/398 is alleged,
the same would be «a continuous act, which may continue up to the date of
presentation of a petition or fill the domage caused by the act of oppression
or mis- management is nof rectified or made good. [H.L. Taneja (Deceased)
Through L.Rs. v. Jitendra Mohan Khungar) L ¥2T
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Companies Act (1 of 1956) - Applicability of Limitation Act before
Company Law Boeard - Held - The Company Law Board is a quasi-judicial
authority and, therefore, the provisions of S. 137 of the Limitation Act will not
apply. [H.L. Taneja (Deceased) Through L.Rs. v. Jitendra Mohan Khungar]...*27

Companies Act (1 of 1956), Section 10 - Power of the High Court -
Held - While exercising limited jurisdiction in a proceeding u/s 10-F of the
Act the High Court does not sit over the order of the Company Law Board, as
if it is exercising appellate jurisdiction - The High Court is only reqiired to
consider substantial questions of law. {H.L. Taneja (Deceased) Through L.Rs.
v. Jitendra Mohan Khungar] ... ¥27

Companies Act (1 of 1956), Section 399 - Right to apply u/ss. 397
& 398 - Who can apply - Held - In the case of a company having a share
capital not less than 100 members of the company or not less than one-tenth
of the total number of the members, whichever is less, or any member or
members holding not less than one-tenth of the issued share capital of the
company can institute the proceedings. [H.L. Taneja (Deceased) Through L.Rs.
v. Jitendra Mohan Khungar] .. ¥27

Constitution - Public Interest Litigation - Is to be invoked sparingly
and with rectitude and any order made in this situation must be reasonable.
[S.K. Dasgupta v. Vijay Singh Sengar] SC...2248

_ Constitution, Articles 14 and 16 - Public Appointments - The equality
of opportunity is held fo be a hallmark in the matter of public appointment.

When the advertisement issued is for appointment on adhoc or contract
basis and if such appointee is regularized under the process of regularization
the same stands vitiated as it deprives the constitutional right to equality in
the matter of opportunity to seek public appointment to many prospective
candidates who would have otherwise applied but for the manner in which
the advertisement was issued. [Anil Kumar Purohit (Dr.) v. Dr. Hari Smgh Gaur
Vishwa Vidhyalaya, Sagar] ..2135

Constitution, Article 15(4) - Common Law Admission Test - Age
relaxation - No age relaxation given to OBC candidates - Held - A conscious
decision has been taken by CLAT in public interest which cannot be said to
be illegal or arbitrary or vielating provisions of Article 15(4) of the
Constitution. [Smriti Patel v. State of M.P.] ... %37

Constitution, Article 19(1)(c) - Denial of recognition - A registered
frade union filed writ petition being aggrieved by order passed by Bank/
respondent, by which the petitioner union has been informed. that it ceases
to be a majority union and has lost the character of recognized union - Held
- Since officers of the State Bank of Indore have switched over to another
union and their option forms are also on record, therefore, no irregularity of

o
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any kind has been committed by the respondent Bank - No case Jor
interference is made out - Writ petition dismissed. [All India State Bank of
Indore Officers' Co-ordination Committee v. State Bank of Indore] .. ¥4

Constitution, Article 19(2) - Reasonable restriction - Determination
- Reasonableness of restriction is to be defermined in an objective manner
and from the standpoint of interest of the general public and not from the
standpoint of the interests of persons upon whom the restrictions have been
imposed or upon abstract consideration. [Barwani Sugar v. Union of India] ...*40

Constitution, Article 51-A & 226, Medical and Dental Post Graduate
Entrance Examination Rules, M.P. 2010, Rule 19(1)(c) - In-service
candidates, who have done Post Graduation in one subject will not be eligible
for admission in other subject - The restriction is in consonance with
requirement of medical field which requires expert of particular field - Striving
towards the excellence in particulars field is the fundamental duty which is
the underlying idea of Rule - Rule can not be said to be violative of any right
of petitioner - Petition dismissed. [Ashish Raj (Dr.) v. State of M.P.] ...2061

Constitution, Article 136 - Service Jurisprudence - Departmental
enquiry against judicial officer - Allegation of possession of disproportionate
assets to known source of income - Appellant took incorrect defense contrary
to his return and failed to discharge the onus placed upon him - Order of
disciplinary authority can not be interfered - Appeal dismissed. [Dinesh
Chandra Pandey v. High Court of M.P.] - S8C...2007

Constitution, Article 141 - Practice and Procedure - Dismissal of
SLP in limine - Effect - The effect of such a non-speaking order of dismissal
without anything more only means that Supreme Court has decided only that
it is not a fit case where the special leave petition should be granted - The
said order does not constitute law laid down by the Supreme Court for the
purpose of Article 141 of the Constitution. [Barwani Sugar v. Union of India]... *40

Constitution, Article 226 - Allotiment of Government Land - Pelitioner,
a consumer society applied for allotment of land free of premium and annual
rent of Rs.l for establishing laboratory and administrative block - Order
issued by State Government postulates earmarking of areas for Housing
Board, Bhopal Development Authority, Municipal Corporation and
Government and Semi-Government Departments jfor residential purpose and
for administrative offices - Held - There is no indefeasible right of the petitioner
as well as respondent No.4 to have a land for its administrative office as a
matter of right.” [Akhil Bhartiya Upbhokta Congress v. State of M.P.] ...2478

Constitution, Article 226 - Compassionate. appointment - Claimed to
be adopted son - Adoption deed not registered - Consent of mother of
petitioner for adoption not on record - Due to presence of natural son,.
adoption was nol permissible - Adoption contrary to Ss. 5 & 11 of the Hindu
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Adoption and Maintenance Act, 1956 - Petitioner not entitled for
compassionate appointment - Petition dismissed. [Ashish Kumar Shrivastava
v. Western Coal Fields Ltd.} ; ...2094

~ Constitution, Article 226 - Contracts - Blacklisting of a Contractor
- Natural Justice - Held - Registration and cancellation of the registration
acquires great importance, as it incur civil consequences and in that situation
the principle of ‘audi alteram partem’, requires fo be necessarily complied
with by the department. [Bhupendra Singh Kushwah v. State of M.P.] ...2482

Constitution, Article 226 - Contracts - Judicial review - Action of
the State expected - Held - When the State deals with the individuals in the
matters of contract and construction, it becomes necessary for the State to
act bonafidely and without any bias, while complying with the mandatory
provisions of law including the cardinal principle of natural justice.
[Bhupendra Singh Kushwah v. State of M.P.] ...2482

Constitution, Article 226, Fundamental Ruies 110 - Petitioner an
employee of Forest Department - Sent on deputation to Rajya Laghu Vanopaj
Sangh without consent - Held - M.P. Laghu Vanopaj Sangh is under control
of Forest Department - Fundamental Rules empowers the State Government
fo transfer service of government servanit to body incorporated or not which
is wholly or substantially owned and controlled by Government without
seeking his consent - No interference in impugned order called for - Petition

" dismissed. [Rajaram Pal v. State of M.P.] ...2299

Constitution, Article 226, M.P. Revenue Book Circular, Rule 31,
Section IV, Sr.No.l1 - Allotment of Nazul Plat - Condition of allotment
prohibiting alienation and forfeiture of property in breach of condition -
Subsequent lease agreement does not contain ferm prohibition alienation
and terms provided for assignment by transfer - Order of cancellation of
allotment and direction for cancellation of lease due to iransfer by lessee -
Held - Specific terms prohibiting alienation being not incorporated in the
later covenant will not be binding on the parties lo agreemeni - Allotment
can not be cancelled - Orders quashed - Petition allowed. [Kuldeep Singh
Punjabi v. State of M.P.] ...2068

Constitution, Article 226 - Public Interest Litigation - Closure of
Railway Crossing Gate challenged on the ground of inconvenience to the
residents - Over bridge has already been constructed just one kilometer away
and tenders are also called for constructing Foot Over Bridge near Railway
Crossing Gate - Held - Keeping in view that (i) no mala fides alleged against
. respondents regarding closing of Railway Crossing Gate (ii} the convenience
of inhabitants of area have already been taken care and given alternative
mode and further, (iii) for improvement in Railway development in town and
broader public utility area, people are also required to do little sacrifice,
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petition disposed of expecting that respondents would seriously take -this matter
for construction of EQ.B. as early as possible. [Mubarik Khan v. UOI] ...*34

Constitution, Article 226 - Public Interest Litigation - Fixing of outer
limit for construction of foot over bridge prayed for - Held - Since the
construction work is being done by joint venture of State of M.F. & Railway
department, it would not be just & proper to Court to fix any period. [Mubarik
Khan v. UOI] .. %84

Constitution, Article 226 - Public Interest Litigation - What does not
amounts to - Municipal Corporation decided to sell houses in open auction -
Petitioners claimed that houses be sold to them by extending the facility of
payment of price in instalments as they are in possession of houses as tenanis
- Held - Pleadings made by petitioners and reliefs sought by them, by no
stretch of imagination, can be said that public or the community at large has
some pecuniary interest or some interest by which their legal rights or liabilities
are affected - Instant writ petition cannot be entertained as public interest
litigation - Writ petition dismissed. [Abhimanyu Singh v. State of M.P.}J...2518

Constitution, Article 226 - Public policy - Judicial review - Held -It
is neither the domain of the Court nor within the scope of judicial review to
embark upon an enquiry whether a particular public policy is wise or a
better public policy can be evolved - The Courts would not be inclined to
strike down the policy at the behest of the petitioner merely because it has
been urged that another policy would have been fairer, wiser or more scientific
or logical. {Radheshyam v. Union of India] ...¥34

Constitution, Article 226 - Public policy - Judicial review - Held - It
is not open for the Courts to interfere into the conditions of policy - What
condition of the policy would be best suited is not for the Courts to decide
but if is in the domain and prerogative of the State to fix and to change its
policies from time to time in changing circumstances. [Radheshyam v. Union
of India] ...*34

Constitution, Article 226 - Public policy - Judicial review - Held -
The scope of judicial review when examining a policy of the Government is
to check whether it violates the fundamental rights of the citizen or is opposed
to the provisions of Constitution or any statutory provision or manifestly,
arbitrary Courts cannot inferfere with policy either on the ground that it is
erroneous or on the ground that a better, fairer or wiser alternative is
available. [Radheshyam v. Union of India] ...¥34

Constitution, Article 226, Revenue Book Circular, Section 18 -
Interference by the High Court against the order of the original authority,
which is based on factual details, is not warranted under writ Jurisdiction -
When the ultimate order of Nazul Officer can be canvassed before Collector,
the High Court ought not to have exercised its extraordinary jurisdiction
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under Art.l 226 as an appellate court over the finding of fact arrived at. [State of
M.P. v. Nerbudda Valley Refrigerated Products Company Pvt. Ltd.} SC...1858

Constitution, Article 226, Right to Information Act (22 of 2005),
Section 20 - Petition for imposing penalty against appellate authority - Held
- Section provides for imposition of penalties only in respect of Central
Information Officer or State Public Information Officer but not in respect of
appellate authority - Moreover, M.P. State Information Commission has
arrived at a conclusion that no action is required in respect of imposition of
penalty upon Public Information Officer and order has not been challenged
- No order imposing penalty could be passed - Petition dismissed. [Lajjaram

Pandey v. M.P. State Information Commission] ...2064

] Constitution, Article 226 - See - Service Law [Jinendra Kumar Jain v.
State of M.P.] ..1910
Constitution, Article 226 - See - Servrce Law [Pramod Kumar Gupta

v. State of M.P.] ..2074

Constitution, Article 226 - Service Law - Claim for arrears of salary
- Petitioner worked as In-charge Principal by order of Government -
Subsequently, juniors were promoted prior to his promotion - Held - Pefitioner
is entitled to get arrears of salary for period commencing from date of
promotion of juniors fo his promotion - Principle of 'no work no pay’ not
applicable - Petition allowed. [Anil Kumar Markhedkar v. State of M.P.]...2307

" Constitution, Article 226, Wakf Act (43 of 1995), Sections 54 & 55
- Public Interest Litigation - Writ petition seeking issuance of writ of mandamus
for directing removal of encroachment from Maszid, filed - Held - The writ
petition as PIL declined to be entertained in view of Ss. 54 & 55 of the Wakf
Act providing an adequate and efficacious remedy to an aggrieved person. [Maszid
Chandal Bhata Prabandh Committee v. Secretary, Local Self Department] ...1932

Constitution, Article 226 - When a matter is remitted fo the original
authority to decide the issue, the said authority must be allowed to take a
decision one way or the other in accordance with the statutory provisions,
rules and regulations applicable to the same - There cannot be any restriction
to pass an order in such a way de hors to the statutory provisions or
regulations / instructions applicable to the case in particular. [State of M.P.
v. Nerbudda Valley Refrigerated Products Company Pvt. Ltd.] SC...1858

Constitution, Article 226 - Writ of mandamus - High Court cannot
sit over the decision of the employer as if it exercises appellate jurisdiction -
Respondent having refused to enter into a contract of service with the
petitioner for the reasons not arbitrary or illegal, a writ of mandamus cannot
compel respondent to enter info a contract, contrary to their wishes. [Ashutosh
Sharma (Dr.) v. School of Planning and Architecture, Bhopal] .LW¥T5
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Constitution Article 226 - Writ of Mandanius - Regularization of
appointment - Petitioners, appointed as samvida (Contract) Teacher, were

later on considered fit for regularization by Executive council of University

on 01.05.2008 and their matter was sent for approval of State Government
- In the meantime the University was converted into Central University -
Central University took a decision on 22.08.2009 to refer the case to HR.D.
Ministry, Govt. of India for considering the question of their regularization
- The petitioners Challenged the resolution (dated 22.08.2009) and sought
Mandamus to the University for enforcing the resolution dated 01.05.2008.
- Held - The appointment of petitioners was made by a selection committee
which was inferior to the one as is required u/s 49 of M.P. Vishwavidhyalaya
Adhiniyam 1973. - As the appointment made, falls within the category of
"illegal appointment" as held by the Supreme Court in the case of Uamdevi
(Supra), lllegal appointments cannot be regularized by issuing Writ of Mandmus.
[Anil Kumar Purohit (Dr.) v. Dr. Hari Singh Gaur Vishwa Vidhyalaya, Sagar] ...2135

Constitution, Article 226 - Writ of Mandamus - The directions given in
W.P. No.1820/2001 (M/s Narmada Enterprised Vs. State of M.P. & others) made
applicable and incumbent upon the State of M.P. and its functionaries, mutatis
mutandis in the entire State of M.F.. [Shiva Corporation v. State of M.P.]  ...2239

Constitution, Articles 226 & 227 - Disciplinary enquiry - Charge
framed and petitioner placed under suspension - Petitioner sought quashment
of, on the ground that it amount to intimidation and victimization - Held -
The charges levelled against petitioner are regarding filing of false complaint,
bringing disrepute to the establishment and showing disrespect for higher
authorities - The pefitioner also has an alternative remedy of filing an appeal
against placing her under suspension - No ground for interference - Petition
dismissed. [Deepa Dubey (Mrs.) v. Union of India] ...2054

Constitution, Article 226 & 227 - Writ of Mandamus - Petitioners
working as teachers in school managed by Western Coalfields Limited
Educational Society (WCLES) sought Mandamus to SECL for granting various
allowances at par with State Govt. teachers and/or benefits given to coalfields
employee under National Coal Wage Agreement (NCWA), on the grounds that
the effective control of the Society (WCLES) vests with WCL and 100% grant
is given to society by SECL and some other teachers are also being given the
benefit - Held - (1) There being no deep pervasive control of the WCL/SECL
in the management of the Society which is an independent entity, which is the
necessary corollary to claim for grant of wages and other allowances as per
NCWA, (2) The petitioners have failed to establish that they are the employees
of the erstwhile Associated Cement Company, to get the succour w/s 14 of
Nationalization Act, (3) The petitioners are shown fo be temporary teachers
and no material is brought on record to show that any regular procedure
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known to law was adhere at while engaging the petitioners as teachers - The
peftitioners, therefore, cannot as a malter of right claim parity with regular
teachers in respect of pay and allowances. [Mahmood Hasan v. South Eastern
Coalfields Ltd.] . ... %63

Constitution, Articles 343 & 344, Official Languages Act, 1963,
Section 3(4) - Circular dated 4th August, 2006 of the respondent Bank in so
far as it insists on 35% pass marks in English fo qualify for promotion in the
case of persons like the petitioner who are proficient in Hindi, is not ultra
vires. [Raghvendra Prasad Gautam v. Union Bank of India] FB...2275

Court Fees Act (7 of 1870), S. 7 (iv) C and Art. 17 Schedule IT - If
plaintiff makes an allegation that the instrument is void and hence not binding
upon him, then ad valorem court- fee is not payable and he can claim
declaration simplicitor for which court-fee under Article 17(iii)of Schedule-
II would be sufficient. [Sunil Radhelia v. Awadh Narayan] FB...2454

Criminal Procedure Code, 1973 (2 of 1974), Sections 2(d) & 195 -
See - Penal Code, 1860, Sections 177 & 18! [Meena Rathore (Smt.) v. CBI,
ACB, Bhopal] ...*¥30

Criminal Procedure Code, 1973 (2 of 1974), Section 24, Legal

Remembrance Manual, Rule 18 - Extension of terms of Government Pleaders
and Additional Government Pleaders - Extension granted on the basis of

recommendation by District Magistrate having approved by District &

Sessions Judge - Held - S. 24 of the Code does not speak about extension or
renewal of terms of person so appointed - Same procedure, as provided u/s
24(4) has to be followed jor extension - No panel of names prepared by
District Magistrate - No effective consultation between District Magisirate
and Sessions Judge - Provisions not complied - Appointment quashed - Petition
allowed. [Anita Khare (Smt.) v. State of M.P.] ... *¥57

Criminal Procedure Code, 1973 (2 of 1974), Sections 24, 378(1) &
378(3) - State of Maharashtra filed an appeal against acquittal passed by
Sessions Judge, and application seeking permission/leave to file the appeal
was also filed by Special Public Prosecutor of State of Maharashtra -
Maintainability of appeal was challenged by non-applicants on the ground
that there was no valid appointment of Public Prosecutor - Held - It is only
the State of M.P., who can appoint and direct Public Prosecutor or a Special
Public Prosecutor to file the appeal u/s 378(1) of the Code against the
impugned judgment of acquitial passed by the Sessions Judge, Chhindwara
- The appeal/application for grant of leave to appeal filed by the State of
Maharashira is therefore not maintainable. [State of Maharashtra v. Nandlal
Deswani] .. ¥T71

Criminal Procedure Code, 1973 (2 of 1974)-Sections 53, 53-A -

a
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Blood sample collected by Lab Technician of 15 years experience on the
direction of pathologist of District Hospital, can not be said to be not taken
by Medical Practitioner. There was no illegality in collecting the blood sample.
fIn Reference v. Rahul] ...2206

Criminal Procedure Code, 1973 (2 of 1974), Section 85(3) -
Restoration of attached property - Requirements and procedure stated - Appeal
allowed. [Murarilal Sharma v. State of M.P.] ...2395

Criminal Procedure Code, 1973 (2 of 1974), Section 125 -
Maintenance - Adultery - Allegation by husband that wife is living in adultery
- This must necessarily be proved by husband by cogent and reliable evidence
- Mere friendship with a man does not amount to living in adultery. [Santosh
Tomar (Smt.) v. Rajesh Singh Tomar] ...2647

Criminal Procedure Code, 1973 (2 of 1974), Section 125 -
Maintenance sought by wife & child on ground of cruelty and desertion -
Petition opposed by husband on ground that the wife is living in adultery -
The Family Court after holding summary inquiry dismissed the pefition - Held
- The presumption of legitimacy is presumption of law - When a child is born
out of a wedlock, there is a presumption in favour of his legitimacy and
presumption of legitimacy largely depends on the presumed fact that the
parties to a marriage have necessary access to each other - Where the
legitimacy of a child is questioned, it is the duty of the Cour( to examine the
“evidence with a view that the evidence adduced is enough to rebut the
presumption - Revision allowed. [Chanda (Smt.) v, Sanjay Chouhan] ...2224

Criminal Procedure Code, 1973 (2 of 1974), Section 145 - During
pendency of civil suit an order u/s 145 CrP.C. was passed by S.D.M. directing
applicant not to interfere over the land in question - Order challenged by
applicant on ground that parallel proceeding should not be permitted to
continue - Held - Mere pendency of the Civil suit will not ipso-facto operafe
bar to the proceedings u/s. 145 of CrP.C. [Santosh v. State of M.P.] ...2233

Criminal Procedure Code, 1973 (2 of 1974), Section 154 - FIR -
Delay in lodging - In the backdrop of threat and intimidation caused by the
appellant to the prosecutrix, which resulted in delay in lodging the FIR by
twenty five days, her testimony cannot be viewed with suspicion, particularly
when there are no cogent reasons for false implication. [Girish Kumar v. State
of M.P.] . ...2373

Criminal Procedure Code, 1973 (2 of 1974), Section 154 - FIR -
FIR is not a substantive piece of evidence and can only be used for
corroboration and contradiction to the statements of its author given in Courf,
but at the same fime, its importance cannot be lost sight of because it brings
the investigating agency into movement for the purpose of investigation and

"
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if it is found that the FIR is a concocted piece of evidence and brought into
existence after due deliberation and consultation then further prosecution story
becomes suspicious and the Court is required to be very careful in appreciating
the evidence of prosecution witnesses. [Champalal v. State of M.P.] ..¥25

Criminal Procedure Code, 1973 (2 of 1974), Section 154 - Wrong
-mention of time in FIR or merg inquest report by slip of pen or human error

can not be viewed with suspicion - FIR can not be said or suspected ante-
dated or ante-timed. |State of M.P. v. Paramlal] ...2357

Criminal Procedure Code, 1973 (2 of 1974), Sections 154 & 157 -
Non-complaince of §. 157 could not be said to be fatal to prosecution so as
to throw its case, particularly when the investigation had soon started. [State
of M.P. v. Paramlal] ...2357

Criminal Procedure Code, 1973 (2 of 1974), Sections 156(3), 173(2)
& 190(1)(a) - After sending a case for investigation on a private complaint
to the police u/s 156(3) CrP.C. and on submission of the police report, the
case cannot be treated as instituted upon police report because cognizance
of the offence has already been taken on the basis of complaint filed by the
complainant - The report submitted u/s 156(3) CrP.C. cannot be treated as
Police Report u/s 173(2) CrP.C. - Revision allowed. [Anita Pawar v.
Dharmendra Sikarwar] ...2422

Criminal Procedure Code, 1973 (2 of 1974), Sections 173(2), 173(4),
173(8) & 401(2) - CJM accepted/allowed the closure report after taking
statement of complainant - Later on, the police filed application for further
investigation, which was, though rejected by CJIM but allowed by revisional
Court - Order of revisional Court challenged by applicant/accused on ground
that no notice was given to him - Held - At the stage when the police want to
investigate the matter further in terms of S. 173(8) of the Code, question of
issuance of notice to the applicant would not arise - At the stage of
investigation the principle of audi alteram partem do not apply - Revision
dismissed. [Rajendra Singh v. State of M.P.] ...*68

Criminal Procedure Code, 1973 (2 of 1974), Section 178(d), Negotiable
Instruments Act, 1881, Section 138 - Cheque drawn at Bank of Kota
{Rajasthan) - Presented by complainant at Bank of Datia (M.F.) as he is having
account in that Bank - Cheque stood dishonoured at Datia - Thereafter, notice
was issued from Datia - Held - Petitioner's application that Datia Court is not
having territorial jurisdiction has been rightly dismissed by trial Court - Petifion
dismissed. [Murli Dhar v, Ishwar Dayal Girdhani) ...2230

Criminal Procedure Code, 1973 (2 of 1974), Sections 204 & 397 -
Interlocutory order - Order of issuance of process and taking cognizance

cannot be treated as interlocutory order and hence, no bar of sub-section
(2} of S. 397 is applicable. [Yashwant Singh v. Smt. Sita Singh] ...2650
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Criminal Procedure Code, 1973 (2 of 1974), Sections 233 & 311 -

A witness already examined as a prosecution witness cannot be later on
permitted to be cited as a defence witness. [Sonu v. State of M.P.] ..2418

Criminal Procedure Code, 1973 (2 of 1974), Section 256 - On single
default of appearance of the complainant and his advocate, the Court
dismissed the complaint and discharged the accused/respondent - Held - The
action taken by the Court was more harsh and strict - The case ought fo have
been adjourned for the evidence of the parties, the Court should not dismiss
the complaint - The appellant was represented through counsel, then the Court
should have adjourned the hearing of the case for some other day instead
of dismissing the complaint - Order set aside and complaint restored fo its
original number: [Vijay Singh v. Surendra Singh] ...2346

Criminal Procedure Code, 1973 (2 of 1974), Section 265, Official
Language Act, M.P, 1957, Section 3 - The accused can not be held prejudiced
by filing of charge sheet and other documents in English language and not
- providing Hindi translation where he is well represented by the counsel, who
is well versed in English - Petition dismissed. [Mohd. Aslam v. State of M.P.]...2428

Criminal Procedure Code, 1973 (2 of 1974), Section 313 - When an
incriminating circumstance is put to the accused and the said accused either
offers no explanation or offers an explanation which is Jfound to be untrue,
then the same becomes an additional link in the chain of circumstances. [In
Reference v. Mohamrnad Shafiq @ Munna @ Shafi] ...2405

Criminal Procedure Code, 1973 (2 of 1974), Section 319 - Evidence
- Evidence contemplates that evidence of witnesses given in Court - Statement
of witness recorded u/s 161 of Cr.P.C. cannot be taken into consideration.
[Shankar Yadav v. Basanti Bai] ' ... %89

Criminal Procedure Code, 1973 (2 of 1974), Section 319 - Exercise
of power - It should appear to Court that some other person who is not
arraigned as accused in that case has commitied an offence for which he
could be tried together - Some doubt about involvement of another person is
not enough - It is discretion and power conferred upon the Court which
should be exercised only to achieve justice, [Shankar Yadav v. Basanti Bai]... ¥89

Criminal Procedure Code, 1973 (2 of 1974), Section 319 - Plea of
alibi - Application u/s 319 cannot be rejected on the ground that plea of alibi
raised by applicants was investigated by police personnel and on his
satisfying about substance in plea of accused about their non-involvement,
directed the omission of their names - Although the names of applicants were
deleted from array of accused, but their names were found in FIR and
statements of witnesses - Revision rejected, [Shankar Yadav v. Basanti Bai]...*89

Criminal Procedure Code, 1973 (2 of 1974), Section' 319 - Successive



INDEX 47

Tvs mfsar dfedr, 1973 (1974 &7 2) — =RV 233 T 311 — AT weEh
$mﬁqﬁﬁﬁﬁ%%mﬁﬁmﬁuﬁvﬁm$mﬁwmaﬁm
el § W1 Wt | (W, L g ) ..2418

gvg wfiar fedr, 1973 (1974 @7 2), &7 256 — YRAET AR 9 aifraawT
@1 SRl & Ydel AftpH R <y W uRare @i e ok sftgaa / weedf o
IR T ~ sfifeiRe -~ < g/ @ T e e weR ak we
o — AT UESRY B Mew 3G IRNT bar ST AR o, e @Y kA TR
el ave Ay — srftereff w1 nfefafres aftawar Rt fvar T, v e B ok
Y @RS B B T AR D G el 3 R @ fore v ot =Ry ot — amder
TR AR IR WS I wHis W I | (@ Rig R g Rig) 2346

%vg nfspar wfedrn, 1973 (1974 BT 2), o7 265, oAl AfIfEE, 6N
1957, ©IRT 3 — R U 04 SR AYoft #1907 § g 53 o § vd ST fewd)
AT ST T XM F AFgaw W AT 5arg ggar srqenia 79 fear Wi weT,
mﬁﬁ?wnﬁrﬁmaﬁmmﬁwwﬁﬁmﬁgﬁ@%-mﬁw
QiR | (@1 sraem fa 7y, o) ’ 2428

TUs Afthar wfean, 1973 (1974 &7 2), ©RT 313 — W9 AYTT F THET oW
TR SRV B arelt B RRARY T el § @i 7% sftrga @1 O B waor
TET QAT AT VT WSROI AT ¥ S A T W B, 79 a5 aRReRET @ sjaar
? 1P faRed $<Y &) ST 2| (1 Y A, AewE WIS S G 90 ITHN).. 2405

wvs Afear Wiedn, 1973 (1974 @1 2), RT 319 — WEG — WEw AT
X & 5 ARt 3 v =men ¥ @ W - eNE @ R 161 @ s s
m&ﬁﬁmmaﬁﬁaﬁﬁﬁmwmuﬂmwﬁtmm‘) ---¥89

gve ufpar dfkdn 1973 (1974 &1 2), OIRT 319 — W &7 9aNT =
AT BT A€ T BT A o6 Felt o= =l ), R W 99 7 § arRig =i
AT AT B, B RN o § Rigs R 6T Fr—wrer ReRer fr 517 goar &
— A IR B i BN weeh R Wow & wafw w8 R — % e # geg
fedwfeer oo wfed & Ry daa =g @ ¥ 94T FT AR | (@i areT i
T 479) %89

“vs Afdar Wi, 1973 (1974 @71 2), ORT 319 — arwE Suferd B BT
aﬁm—m31g$muﬁﬁmwmﬂwﬁ?ﬁﬂﬁmmmﬁi
MDY G ) T s SURYT ¥ & af¥rara; 3T QR gRT ST RRaT T 3R
AT B D IR T BN B Afarn F IR B AR F Uge I W 999 W
T &g MR BT o ~ Tl smiwel & o aftrgeet 3 el ¥ ¥ wer 29 T,
aﬁﬁqumwﬁméwm$$aﬁﬁqﬁ@—m&maﬁvm
(T e 3, a9 ard) . ——-*89

avs ufpar Wfedr, 1973 (1974 & 2), T 319 — AFAG aATIET —



48 INDEX

application - Maintainability - 1st application withdrawn - Evidence of
witnesses recorded thereafter - 2nd application w/s 319 cannot be said to be
barred on the ground of public policy. [Shankar Yadav v. Basanti Bai] ...*89

Criminal Procedure Code, 1973 (2 of 1974), Section 340 - Launch
of prosecution - When not warranted - Held - An inadvertent statement with
no ill motive is not sufficient and cannot form the basis for launching a
prosecution u/s 340 of CrP.C. [Durga Prasad v. State of M.P ] ...2089

Criminal Procedure Code, 1973 (2 of 1974), Section 366 - Death
sentence - The accused brutally committed the murders of his wife and two
innocent minor daughters - He also attempted to cause death of two other
minor daughters while all the victims were sleeping in the room - He did not
appear remorseful at any stage after commission of the crime - He killed his
wife when she was carrying a full term pregnancy - He commitfed the offence
with extreme brutality against all the female members of his family at the time
when his three sons were away - Can not be impressed by the submission that
on account of extreme poverty, the offence was committed - Case comes within
the category of 'rarest of rare case’ - Death sentence affirmed. [In Reference
v. Mohammad Shafiq @ Munna @ Shafi] ...2405

Criminal Procedure Code, 1973 (2 of 1974), Section 378(4) - Appeal
against acquittal - Findings of fact which are well based should not be
interfered with - Even if two views were possible the one in favour of accused
had indeed been taken. [Patiram v. State of M.P.] SC...1842

Criminal Procedure Code, 1973 (2 of 1974), Section 438 -
Anticipatory bail - While considering the prayer for grant of anticipatory
bail, it would not be desirable to enter into merits of the question as to whether
- the charge of the offence under offence would be made out - Suffice it fo
notice the principle that ingredients of the offence require proximity and
nexus between the conduct and behaviour of the accused and the offence.
[Vinay Kumar Kedia v. State of M.P.] ...%94

Criminal Procedure Code, 1973 (2 of 1974), Section 438, Juvenile
Justice (Care and Protection of Children) Act, 2000, Section 12, Scheduled
Castes and Scheduled Tribes (Prevention of Atrocities) Act, 1989, Section
18 - Provisions of S. 12 of the Act, 2000 can not be held to have any overriding
effect over the provision of S. 18 of the Act, 1989, as the scope of the application
of both the provisions is different. [Kapil Durgwani v. State of M.P.] ...2003

Criminal Procedure Code, 1973 (2 of 1974), Section 441, Rules
and Orders (Criminal), Rules 382 & 383 - Trial Judge while declining to
accept the bail bond furnished by surety referred the question of his solvency
to Tahsildar - Held - The order directing inquiry into solvency of the surety
by the Tahsildar does not have any legal sanction. [Laxmi Sahu v. State of -
M.P] ...2397
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Criminal Procedure Code, 1973 (2 of 1974), Section 451 -
Application by complainant for Supurdgi of gun subject matter of robbery,
dismissed by CJM holding that the gun is subject matter of evidence during
trial - Revision also dismissed by ASJ - Held - Where stolen or looted articles
are seized by police il should be released on Supuradnama to the person
who prima facie establish his possession over the articles - Petition allowed.
[Om Prakash Chaturvedi v. State of M.P.] ... 1998

Criminal Procedure Code, 1973 (2 of 1974), Sections 451 & 457 -
Release of vehicle - Vehicle seized in offence u/ss. 379, 408, 420 IPC rfw S.
3/7 of Essential Commodities Act - Held - No prolific purpose would be served
by letting the vehicle idle in the Police Station for such a long period -
Directed to be released on interim Supurdgi - Revision allowed. [Mewalal
Sharma v. State of M.P.] ...2645

Criminal Procedure Code, 1973 (2 of 1974), Section 464 - Appellant
charged simplicitor for offence u/s 376 IPC - Section 376(2)(g) IPC and
also ingredients of gang rape not mentioned in the charge - The conviction
of appellant u/s 376(2)(g) altered to S. 376 of IPC - Appeal partly allowed.
[Shesh Upadhyaya @ Sheshmani v. State of M.P.] .. %91

Criminal Procedure Code, 1973 (2 of 1974), Section 482 - Quashing
of complaint - Where a statute provide a thing to be done in particular manner
for a particular remedy, then appropriate action should be taken thereunder
- If AICTE is of opinion that affidavit is false, it should have taken action for
cancellation of approval of the year 2009 - Registration of offence by CBI
unwarranted. [Meena Rathore (Smt.) v. CBI, ACB, Bhopal] .. %30

Criminal Procedure Code, 1973 (2 of 1974), Chapter VII-A
(Sections 105-A to 105-L) - The whole chapter is specific chapter relating
fo the specified offences therein and has nothing to do with the local offences
or the properties earned out of those. [State of M.P. v. Balram Mihani]SC...2243

Criminal Trial - Counter Cases - Same Public Prosecutor / Additional
Public Prosecutor appearing in both the cases - Held - Same Public
Prosecutor cannot appear in both the cases from the side of the prosecution,
which are the cross cases of each other - District Magistrate is directed fo
appoint separate Public Prosecutor in both the sessions trial. [Balaram v.
State of M.P.] ...2438

Dakaiti Aur Vyapharan Prabhavit Ksheshtra Adhiniyam, M.P. 1981,
Sections 11 & 13 - See - Penal Code, 1860, Section 216-4 |State of M.P. v.
Veeru @ Veer Singh] ...2187

Doctrine of merger - Where the appeal against original order of

assessment was on limited point and the appellate authority without fouching
any other ground though set-aside the order of assessment but the remand
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was confined to give opportunity to appellant to file Form B and appendix
declaration and to pass a fresh appropriate assessment order, the entire
assessment order is not merged in the assessment order which passed after
remand. [Vikram Cement v. Commissioner of Commercial Tax]  FB...2443

Entry of name in Mumicipal Record - Effect - Record of Municipal
Corporation does not confer any right or title in the property - Such record
is maintained by the local authority only for fiscal purpose to pay the taxes
- It is just like the revenue record. [Gaya Prasad v. Pradumn Prasad] ...2343

Entry Tax Act, M.P. (52 of 1976), Section 3(1)(b) - Manufacture -
The process of taking out of the chicks amounts to process of manufacture.
[Phoenix Poultry (M/s.) v. State of M.P.] ..-2301

Entry Tax Act, M.P. (52 of 1976), Section 3(1)(b) - Petitioner, running
hatchery, purchased poultry ingredients from various dealers for feeding of
parental mother birds and not for feeding new born one day chicks -
Challenged liability of Rs.3809198/- as entry tax -on plant & machinery and
poultry feed ingredients - Held - Since, poultry feeds is being used for survival
of parental flocks which are instrumental and for upbringing of layer birds, .
cockerel and culled birds, petitioner has been rightly saddled with liability
to make the payment of entry tax. [Phoenix Poultry (M/s.) v. State of M.P.] ...2301

Essential Commodities Act (10 of 1955), Section 3(3D) & (3E),
Sugar (Control) Order, 1966, Clause 4 & 5§ - Levy Sugar - Restriction
imposed on sale of Sugar to the extent of 20% - Permissibility - Held - The
restriction has been imposed to ensure that the consumer get adequate sugar
throughout the year at fair price and the cane growers who provide sugar
cane also get fair price - It has been applied uniformly to all the sugar mills
in the country in public interest, is a reasonable restrictions. [Barwani Sugar
v. Union of India] ... %40

Essential Commodities Act (10 of 1955), Section 3/7, Food Stuffs
(Civil Supply & Distribution) Scheme, M.P. 1991, Clause 9(1) & 9(2) -
Appellants, the salesmen of fair price shop failed to maintain and produce
the distribution register for inspection before the Food Inspector - Being a
matter covered u/s 3(2) Clause (h)(i) of E.C. Act is liable to be convicted
w/s 7(1)(a)fi), and not u/s 3/7 of the E.C. Act - Conviction modified to that
extent. [Ravindra Kumar v. State of M.P.] ...2176

Essential Commeodities Act (10 of 1955), Section 3/7, Food Stuffs
(Civil Supply & Distribution) Scheme, M.P. 1991, Clause 9(1) & 9(2) -
Scheme of 1991 was formulated and is a part of Food Stuff Distribution
Control Order, 1960, made u/s 3 r/w S.5 of the Act and so breach of any
condition of scheme is punishable under the Act. [Ravindra Kumar v. State of
M.P.] . ..2176
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Evidence Act (1 of 1872), Section 3 - dppreciation of evidence -Eye
witnesses saw the appellant adjusting his trouser with the prosecutrix in half-
naked condition, in the bushes near temple - Mobile phone of appellant was
recovered by police from the spot - Defence of appellant/accused that he
was falsely implicated, found improbable - Held - The trial Court did not
commii any illegality in holding that the appellant was found with the
prosecultrix in semi naked condition, in bushes. [Prakash Dabar v. State of
M.P] ...2349

Evidence Act (1 of 1872), Section 3 - Appreciation of evidence - It
has to be borne in mind that the intention of the accused is gathered from the
nature of the weapon used, the part of the body chosen for assault and other
aftending circumstances. [Ramesh Kumar v. State of M.P.] " 8C...1843

Evidence Act (1 of 1872), Section 3 - dppreciation of evidence - The
duty of the Judge is to consider the evidence objectively and dispassionately,
examine it in the light of probabilities and decide which way the truth lies -
The impression formed by the Judge about the character of evidence will
ultimately determine the conclusmn which he reaches. [D.K. Shrlvastava V.
State of M.P.] SC...1865

Evidence Act (1 of 1872), Section 3 - dppreciation of evidence - The
evidence of the witnesses must be read as a whole and the cases are to be
considered in totality of the circumstances and while appreciating the evidence
of a witness, minor discrepancies on trivial matters, which do not affect the
core of the prosecution case, should not be taken into consideration as they
cannot form grounds to reject the evidence as a whole. [Vijay @ Chinee v,
State of M.P.] SC...2257

Evidence Act (1 of 1872), Section 3 - Appreciation of evidence - The
trial Court based its judgment of acquittal on facts that (i) oral dying
" declaration given to witnesses and not supported by doctor, is doubtful, (i)
the FIR is belated and not forwarded to the Magistrate promptly, (iii) the
evidence of sole eye-witness is not believable and natural - In appeal, the
High Court reversed the acquittal - Held - It is now well settled that if the
trial court's judgment is well based on the evidence and the conclusion drawn
in favour of the accused was possible thereof, the High Court would not be
justified in interfering on the premise that a different view could also be
taken and though the High Court was entitled to reappraise the evidence
there should be substantial and compelling reasons for setting aside
an acquittal order and making one of conviction. [Gopal Singh v. State of
M.P] SC...1847

Evidence Act (1 of 1872), Section 3 - Circumstantial evidence - Case
based on - Conviction u/s 302 & 201 of IPC - Held, - Doctor did not depose
positively that injuries of deceased were homicidal in nature - The evidence

Iy
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of alleged extra-judicial confession was doubtful and also inadmissible in
evidence - Fact that appellant was last seen in company of deceased also
not established beyond periphery of doubt - Injuries on person of appellant
did not necessarily rise to inference that these injuries were sustained in

assaulting the deceased - The conviction recorded by the trial Court set aside.
[Gendaua (Smt.) v. State of M.P.] ..1973

Evidence Act (1 of 1872), Section 3, Penal Code, 1860, Sections
302 & 201 - Appreciation of evidence - Murder - Deceased the wife of
accused/appellant was last seen in company of the accused on same day-
Accused Previously maltreated the deceased- The car used by accused was
got washed, its seat covers were changed and car repaired by denting &
painting soon after occurrence- Medical evidence confirmed that death by
gun shot injury and bullet recovered from the spot could be fired by gun
recovered at the instance of accused- All the circumstances proved by
prosecution had clear tendency to indicate that it was accused/ appellant
- who had committed the offence. Conviction-& sentence passed by trial court
affirmed- Appeal dismissed. [Suryakant Singh v. State of M.P.] ... %55

Evidence Act (1 of 1872), Section 3, Penal Code 1860 - Sections
302, 376 - Rape and murder - Case based on circumstancial evidence-
Held - Accused was seen going towards place of incident - T-Shirt recovered
on instance of accused, found having blood stains of more than one person
- Similar male D.N.A. profile in the blood sample of accused, nail clipping of
accused and vaginal smear slide of deceased, - Accused was also injured
and an abrasion was found by doctor- It is well established that it was the
appellant who only and non else committed murder and rape. Conviction
u/s 376 & 302 of LP.C. is affirmed. [In Reference v. Rahul] ...2206

Evidence Act (1 of 1872), Section 3, Penal Code, 1860, Sections
302, 392, 397, 411, 413 & 414 - Circumstantial evidence - Conviction for
robbery and murder based on (I) Deceased allegedly seen with accused in *
jeep on relevant date by three witnesses, {2) On instance of one accused
parts of stolen jeep were recovered from other accused, (3) One accused
was identified by witnesses during T.1. Parade - Held - Witnesses nof previously
-known to the accused and they had also seen the accused in police station
and C.1D. office prior fo T1. Parade - The parts of jeep recovered had no
identification, forming part of stolen jeep - Conviction & sentence set aside.
[Ramesh Chandra v. State of M.P.] ' ...2368

Evidence Act (1 of 1872), Section 3, Penal Code, 1860, Sections -
307, 148, 302 & 326 r/w 149 - Appreciation of evidence - FIR recorded after
consultation with complainant party and mentioning maximum persons
belonging to opposite faction - Number of injuries (3) on person of deceased
would be more if 12 persons/accused would have assaulted - Place of incident
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not clear - Eye-witnesses who are partisan & close relatives of deceased -
Witnesses changed the prosecution story time to time - Injuries of 3 accused
not explained by prosecution witnesses - Conviction and sentence set aside
by giving benefit of doubt - Appeal allowed. [Champalal v. State of M.P.]...*25

Evidence Act (1 of 1872), Section 3, Penal Code, 1860, Section
376(1) - Accused convicted upon basis of sole testimony of prosecutrix and
conviction affirmed by the High Court - Held - In the case the accused/

appellant had received 6 injuries including one grievous injury, the witnesses .

who were allegedly reached at spot soon dfter did not support the prosecutrix
and declared hostile, the prosecution story that the appellant a young man
of 31 years had been overpowered by a much older woman is rather difficuit
to believe, the 1.0. did not verify the defence of accused that he had gone fo
prosecutrix house to recover his cow and in a quarrel that followed both had
received injuries, the husband of prosecutrix who had accompanied her to
police station did not come to witness box and doctor was also unable fo
confirm the factum of rape, makes the case rather unusual one.

There can be no quarrel with the proposition that the evidence of
prosecutrix is liable to be believed save in exceptional circumstances. But on
the other hand a prosecutrix must be believed irrespective of the improbabilities
in her story, is an argument that can never be accepted. The test always is as
to whether the given story prima facie inspires confidence - Conviction set

aside. [Dinesh Jaiswal v. State of M.P.] _ - §C...1839
Evidence Act (1 of 1872), Section 3 - See - Penal Code, 1860, Section
302 [Ram Bhadra Tiwari v. State of M.P.] : ...2625
Evidence Act (1 of 1872), Section 3 - See - Penal Code, 1860,
Sections 363 & 366 [Ghanshyam @ Ghanshu v. State of M.P.] ... %42
Evidence Act (1 of 1872), Section 3 - See - Penal Code, 1860,
Sections 363, 366, 376(2)(f) & 302, [Haricharan v. State of M.P.] ..-2201

Evidence Act (1 of 1872), Sections 3 & 32, Penal Code, 1860,
Section 302 - Appeal against conviction based on dying declaration -
Deceased made two dying declarations, one to doctor implicating the accused
and her mother and another to Executive Magistrate implicating the accused/
appellant only - Very close relation of deceased viz. mother-in-law and
husband who met the deceased first, did not say that deceased disclosed to
them that it was the accused who set fire to her - The evidence of dying
declaration is not wholly reliable - Conviction and sentence set aside. [Shabana
Bi (Smt.) v. State of M.P.] ... %52

Evidence Act (1 ‘of 1872), Sections 3 & 113-B - See - Penal Code,
1860, Sections 304-B & 498-A, [Durga Prasad v. State of M.P.] SC... 1853

Evidence Act {1 of 1872), Section 9 - Test Identification Parade - It

4y
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is used only to corroborate the evidence recorded in the Court - Therefore, it
is not subsiantive evidence - The actual evidence is what is given by the
witnesses in the Court. [Vijay @ Chinee v. State of M.P.] SC...2257

Evidence Act (1 of 1872), Section 32 - 4 statement given by deceased
(the wife) to the D.I.G. (Police) in a previous enquiry may be treated as a
dying declaration against accused (husband). [Sulabh Jain v. State of M.P.]...2433

Evidence Act (1 of 1872), Section 32 - Dying declaration - An oral
dying declaration made (o a person who had very serious enmity with the

accused should be accepted with a little hesitation and reservation. [Gopal
Singh v. State of M.P.] SC...1847

Evidence Act (1 of 1872), Section 32 - Dying declaration - Evidentiary
value of - Though, it cannot be laid down as an absolute rule of law that the

dying declaration cannot form the sole basis of conviction unless it is

corroborated, yet the rule requiring corroboration is a rule of prudence.
[Shabana Bi (Smt.} v. State of M.P.] ...¥52

Evidence Act (1 of 1872), Section 32, Penal Code, 1860, Section
302 - Appellant convicted for murder of his wife/deceased (died due to burn
injuries) on ground of her second dying declaration, rejecting the first one
- Conviction challenged on ground that the first dying declaration, which
was recorded by Executive Magistrate, should have been accepted as
compared fo second, recorded by ASI unauthorisedly - Held - The trial Court
" and the High Court rightly discarded the first dying declaration in view that
the deceased was taken to hospital by her father-in-law & mother-in-law
and the medical report does not support her first dying declaraion, on the
contrary the second dying declaration fully stands corroborated not only by
the medical evidence but oral dying declarations made by the deceased o

her parents also and she was not in a precarious condition - Appeal dismissed.
[Lakhan v. State of M.P.] SC...2018

Evidence Act (1 of 1872), Sections 63 & 65 - The question of
admissibility, reliability and the probative value of its evidence can be judged
by the trial Court subsequently at appropriate stage - Shutting out of relevant
evidence would serve no purpose.

Trial Court allowed the application and permitted the complainant fo
produce a copy of the cassette subject fo condition that the admissibility and
the probative value of the cassette shall depend upon the proof of requisite
conditions as provided in the provisions. Order challenged by petitioner on
grounds that (1) it was not established by the complainant that the original
cassette had been destroyed or lost, therefore, no secondary evidence by
way of producing another copy of cassette can be made, (2) Since it was noft
established that the cassefte contained the voice of accused and the

a1
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complainant, and since it was not kept intact in any proper custody, the
permission to produce the same in evidence can not be granted after about
seven years of the alleged occurrence, (3) There was nothing on record to
indicate that the cassette sought to be produced by way of secondary evidence
was prepared from the original cassetfte on the directions of officers of
Lokayukta Department. In these circumstances, the possibility that the casselte
might have been tampered, could not be ruled out.

Held - The question of admissibility, reliability and the probative
value of its evidence can be judged by the trial Court subsequently at
appropriate stage. Shutting out of relevant evidence would serve no purpose.
The trial Court kept in mind all the necessary precautions and permitted the
complaindnt to produce the copy of the cassette in evidence, therefore, no
interference is called for in the said order. Petition dismissed. [Suresh Kumar
Singh v. State of M.P.] ...2237

Evidence Act (1 of 1872), Sections 91 & 92 - Admissibility of
evidence - Whenever anything is in writing between the parties and such
document in original is neither produced nor proved by admissible evidence
then mere on the basis of pleadings or oral evidence no inference could be
drawn regarding the veracity of such document. [Golman v. Muniya Bai]...2588

Evidence Act (1 of 1872), Section 101 - Burden of proof - When not necessary
- Held - dny rule of burden of proof is irrelevant when the parties have led

evidence and that evidence has been considered. [Hiralal v. Mangilal] . 1960
Evidence Act (1 of 1872), Section 113-B - See - Penal Code, 1860,
Sections 304-B & 498-A [Ram Bhadra Tiwari v. State of M.P.} ...2625

Evidence Act (1 of 1872), Section 118 - Child witnesses - Witnesses
aged 1! & 4 years (the daughters of the accused), who got injured in the
same incident and admittedly present in the single room house of accused
can be relied - Especially when the presence of accused at the scene of
occurrence is not challenged and the evidence of these two withesses is
supported by medical and other evidence. [In Reference v. Mohammad Shaﬁq
@ Munna @ Shafi] ..2405

Evidence Act (1 of 1872), Section 118, Mental Health Act, 1994,
Section 23(1){a)(b) - After evaluating the extent of the disorder, evidence of
a mentally retarded witness can be recorded with the help of an expert in the
field or the person with whom he or she is able to communicate by words or

by way of gestures. [Prakash Dabar v. Statc of M.P.] ...2349

Evidence Act (1 of 1872), Sections 137 & 138 - Charge u/ss. 452,
327 & 506-B of IPC framed, and after evidence, case was fixed for judgment
- Later on, additional charge of Ss. 325/34 & 323/34 of IPC were framed
and witnesses were recalled for further cross-examination - Qut of them, two
witnesses could not be produced - It was contended on behalf of State that the

"a
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Court should have considered the evidence of these two witnesses for charge
u/ss. 452, 327 & 506-B IPC as the cross-examination was already over -
Held - As per settled proposition of law the deposition of witnesses could not
be taken into consideration if the same is not complete in accordance with
the provision of Ss. 137 & 138 - Appeal against acquitied dismissed. [State
of M.P. v. Pappoo @ Saleem] ...2383

Evidence Act (1 of 1872), Section 157 - Statement of injured, recorded
by doctor as dying declaration, is not inadmissible and it can be used as a

former statement to corroborate the festimony of its maker. {In Reference v.
Mohammad Shafiq @ Munna @ Shafi] ©...2405

Excellent Player Certificate - Cancellation - Permissibility - Excellent
Player Certificate granted to the petitioner cancelled for the alleged
irregularity in the selection process - Action challenged - Held - Merely on
the basis of the finding of certain irregularities in the procedure whereunder
the players had no role to play, extreme steps were taken by cancelling the entire
selection not warranted - Order quashed. [Ashit Verma v. State of M.P] ...¥58

Explosive Substances Act (6 of 1908), Section 5 - Appellant -

convicted for keeping explosive substance in his temporary house - Seizure
withesses interested and not of locality - Discrepancy in evidence of seizure
officer and witnesses - No evidence that seized articles were sealed at spot,
impression seal was affixed at the draft memo to FSL or sealed articles were
kept in safe custody in the Maalkhana - The evidence not collected to the
effect that house was in exclusive possession of appellant - No evidence to
show that the appellant was having explosive substance for unlawful object
- Held - Essential ingredient fo prove the offence is lacking - Conviction and
sentence of appellant set aside. [Kishori Lal v. State of M.P.] ...2172

Financial Code, M.P. (Vol. I), Rules 22 & 23 - Amount deposited
before the trial Court by the tenant, not deposited in treasury and defalcated
by Nazir -The petitioner/landlord when applied for withdrawal, he was
declined to payment - Held - In case of defalcation or misappropriation of
the amount, such amount has to be paid by the State by debiting it to the
Head "S-Special Advance" and thereafter the aforesaid amount shall be
recovered and deposited in the said head by the said Governement officials
- The person who is entitled for the refund of the amount cannot be directed
to file a civil suit for the recovery of the aforesaid amount from the estate of
such employee, as explained by State Government vide circulars Nos. E-3/2/
89/C-1V Dt. 30.12.1995 and M.P.FD. Memo No.1220/IV-B-6/72 dt. 2.11.1972
- Petition allowed, [Mehmooda Bai (Smt.) v. Central Bank of India] ...2310

Food Stuffs (Civil Supply & Distribution) Scheme, M.P, 1991,
Clause 9(1) & 9(2) - See - Essential Commodities Act, 1955, Section 3/7
[Ravindra Kumar v. State of M.P.] ...2176

L5
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Forest Act (16 of 1927), Section 2(4), Forest Produce (Conservation
of Biodiversity and Sustainable Harvesting) Rules, M.P. 2005, Rule 5 -
Forest Produce - Salai Gum - Held - Salai Gum is a Forest Produce and a

notification in respect of it can be issued under Rule 5. [Hargovind Nagaich v.

State of M.P.] ©.. 1916

Forest Produce (Conservation of Biodiversity and Sustainable
Harvesting) Rules, M.P. 2005, Rule 5 - Power to declare Closed Area -Divisional
Forest Officer issuing a noftification prohibiting of extraction of Salai Gum for
more than singular area - Held - It is mandatory under the Rule to specify the

, area, but to say that composite area cannot be included, is not the object of Rule
5 - The notification issued for entire Protected and Reserved Forest is in
consonance to Rule 5. [Hargovind Nagaich v, State of M.P.] ...1916

Forest Produce (Conservation of Biodiversity and Sustainable
Harvesting) Rules, M.P. 2005, Rule 5 - Power to declare Closed Area -

- Divisional Forest Officer issuing a noftification prohibiting of extraction of

Salai Gum - Notification challenged on the ground that DFO has no
furisdiction to issue notification - Held - It is thus within the powers of the
DFO posted in a territorial Forest Division, being an official authorized

under Rules, 2005 to issue notification u/r 5. [Hargovind Nagaich v. State of

M.P] . ...1916

General Clauses Act (10 of 1897),‘Section 3(31) - See - Land
Acquisitian-Aét, 1894, Section 6 Proviso, [Vineet Kabra v. State of M.P.]...2533

General Sales Tax Act, M.P, 1958 (2 of 1959), Section 19(1) - Where
the entire assessment order (dt. 19.03.1991) was not merged in the assessment
order (dt. 26.10.1994) which was passed after remand, the initiation of
proceedings u/s 19(1) of the Act (dt. 23.09.1997) for re-opening of the alleged
escaped assessment of the items regarding which no appeal was filed could
not have been ordered being barred by limitation. [Vikram Cement v.
Commissioner of Commercial Tax] FB...2443

High Court of Madhya Pradesh Rules, 2008, Rules 15 & 22 - Non-
obstante clause in Rule 22 of Chapter IV of the High Court of M.P. Rules,
2008 does not overrides the guideline, as incorporated in Rule 15 of the
same Chupter, for listing of a subsequent application for suspension of
sentence/grant of bail. [Ram Pratap v. State of M.P.] FB...1896

Hindu Law - Coparceners property - Right of coparceners - Whereas
_the ancestral property is inherited by the Karta or member of any branch of
such family in his name even then the other male member of his branch the
sons being coparcner and if they are / he is predeceased then their/his natural
heirs has their vested right in such property and on arising the occasion the
same be partitioned between them according to their share as coparceners
- of such family. [Golman v. Muniya Bai] ...2588
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 wERY wvs st (1897 BT 10), WRT 3(31) — ¥ — A Iefd
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WERYl fama—ay affem, A0 1958 (1959 &7 2), ©RT 18{1) — wiEf
wfepwor & ST TIRT SR fRaRor st (@ri 26.10.1994) H wwquf R o amder
(@R 19.03.1991) T fery 7EY T T2, et denfim fuiRor ¥ gE WA arell #el,
e weeer ¥ B andier g e Y T, T feior g A R @ fa afifem
@1 gRT 19(1) B ATla FrfaEl BT Ao (TR 23.09.1997) IRERT ERT ARE B $
HROT TR 7Y fpa o wea | (e brfe f3, SRR offe awRie S9w)FB-—2443

ALAR YT ©Td graTad frad|, 2008, AW 15 9 22 — TUSRY B
i /A™T @ Aa @ (Y Year(Ed] snded &1 gHeg o @ g 450 9
~rTerd frm, 2008 @ e IV & M 22 § waluR @vs i seny & 7w 15
¥ wftafaa anfedis fagia © aiffmrd 986 gar) (@ yaw f3 3.9 7). FB--1896

fomg fafty — weaifire wwafta — weeife o1 IR — Walfe Ige g,
Fal a1 W IRIR Y f5h e & Few gRT Swd AW ¥ faRd § i 3 i
9l I9A WA B I YHY WH LA WP 8 P AN 9 4% 9 /9% g
81 99 o9a /ous Jufife oty i wrfer # Mifga afteR e € ofiv e e
R S W YRAR B WERId & WU § S99 oW @ agar o i fear s
Hoar 21 (e 1 gt 96) ..2588



68 INDEX

Hindu Marriage Act (25 of 1955), Section 13 - Desertion - Burden is
always upon petitioner spouse fo prove beyond any reasonable doubt that
non-petitioner abandoned him without reasonable cause and there was no
bona fide attempt on non-petitioner's part throughout the statutory period of
two years. [Manju Rajak (Smt.) v. Parvinder Singh] .. *44

Hindu Marriage Act (25 of 1955), Sections 13 & 13-B - Irretrievable
break down of marriage - No decree for divorce can be granted on that
ground by Family Court. [Manju Rajak (Smt.) v. Parvinder Singh] ... ¥44

-Income Tax Act (43 of 1961), Section 142(2-A) - Order of assessment
and bill of special auditor challenged - The wrong and improper posting
made the account complex, thus, it was considered necessary to resort to
special audit - It can not be said that provision has been violated in any

manner - Petition dismissed. [Jabalpur Co-operative Milk Producers Union Ltd.
v. Union of India] .. %60

Income Tax Act (43 of 1961), Section 148 - Reopening of assessment
- Condition precedent - Held - Two conditions must exist; (1) the Income Tax
Officer has reason to believe that income, chargeable to Income Tax had
been under-assessed; and (2) that he has also reason to believe that such
“under assessment” had occurred by reason of either (i) omission or failure
on the part of an assessee to make a return of his income (ii) omission or
failure on the part of an assessee to disclose fully and truly all material facts
necessary for his assessment for that year. [Satish Vishwakarma v. Asstt.
Commissioner of Income Tax Circle 1(1), Bhopal] ... ¥51

Income Tax Act (43 of 1961), Section 148 - Reopening of assessment
- Power of Assessing Officer - The Assessing Officer has power to reopen,
provided there is "tangilble material” to come fo the conclusion that there
is escapement of income from assessment. [Satish Vishwakarma v. Asstt.
Commissioner of Income Tax Circle 1(1), Bhopal] .. %51

Income Tax Act (43 of 1961), Section 148 - Reopening of assessment
- When not permissible - If an Income Tax Officer draws an inference which
appears subsequently to be erroneous, mere change of opinion with regard
to that inference would not justify initiation of action for reopening
assessment. [Satish Vishwakarma v. Asstt. Commissioner of Income Tax Circle
1(1), Bhopal] .. *51

Industrial Disputes Act (14 of 1947), Sections 14 & 15, Industrial
Disputes (Central) Rules, 1957, Rule 10B(9) - Reference of dispute by
appropriate Government to Labour Court - Dismissal on the ground of non-
appearance passing "no dispute award” - Application for setting aside also
dismissed - Held - Labour Court has no power to dismiss the reference in
defaults - Petition allowed. [Satendra Singh Gujar v. Bank of India]  ...2321
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Industrial Disputes (Central) Rules, 1957, Rule 10B(9) - See -
Industrial Disputes Act, 1947, Sections 14 & 15 [Satendra Singh Gujar v. Bank
of India] ©...2321

Industrial Disputes Rules, M.P. 1957, Rule 10-B(6) - The
examination of witness in every case is not mandatory - The Rule is applicable

only when the tribunal decides to examine a witness, [M.P. Hasta Shilpa .

Hathkargha Vikash Nigam Maryadit v. Om Prakash Kori] ...2562
Industrial Training (Gazetted) Services Recruitment Rules, M.P. 2008,
Rule 8 - See - Service Law [Sanjeev Kumar Batham v. State of M.P] ... 1931

Interpretation of Statute - Once the validity of a provision or statute
is challenged, all the grounds ought to have been raised and it would be
presumed that all grounds which could validly be raised were raised and
considered by the Court. A litigant or a party cannot be permitted to challenge
the validity or vires of the provision on the plea that the ground being raised
was not- decided or a particular aspect was not expréssly considered in the
earlier. proceeding. [Bhopal Citizen's Forum v. State of M.P.] ..2111

Judicial restraint - All'judicial minds may not react in the same way
to the said evidence and it is not unusual that evidence which appears fo be
respectable and trustworthy to one Judge may not appear to be respectable
and trustworthy to another Judge - That explains why in some cases Courts
of Appeal reverse conclusions of facts recorded by the trial court on its
appreciation of oral evidence - The knowledge that another view is possible
or-the-evidence adduced irr present case should have acted as a sobering factor
ard led to learned Judges of the appellate court to the use of temperate language
In recording judicial conclusions. [D.K. Shrivastava v. State of M.P] SC...1865

Juvenile Justice (Care and Protection of Children) Act (56 of 2000),
Section 12 - See - Criminal Procedure Code, 1973, Section 438 [Kapil
Durgwani v. State of M.P.] ...2003

Kashtha Chiran (Viniyam) Adhiniyam, M.P. (13 of 1984) - Renewal
of license - Denial - When not proper - It is evident that the Apex Court has
not issued any order or direction to that effect that existing license should
not berenewed and, therefore, the respondents cannot reject the case- of the
petitioner fors grant of renewal on: the ground that his name was- not included

in the list: forwarded to the Apex Court. [Kanshiram Kushwaha v. Chief’

Conservator of Forest] .. %28

Kashtha Chiran (Viniyam) Adhiniyam, M.P. (13 of 1984) - Renewal
of license - Denial - When not proper - The petitioner's licence was not
renewed for the reason that his name was not included in the list sent to the
Apex Court in the case of T.N. Godawarman - The petitioner was very much
having a licence when the order was passed by the Apex Court and,

3
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therefore, mistake was on the part of the officers in not forwarding the name
of the petitioner pursuant to order passed by the Hon'ble Supreme Court -
Petitioner cannot be victimised for a mistake/lapses committed by the D.FEO.

or by the Conservator of Forest. [Kanshiram Kushwaha v. Chief Conservator
of Forest] ... ¥28

Kashtha Chiran (Viniyaman) Adhiniyam, M.P. (13 of 1984), Section
6 - Grant of license to run saw mill - Application for licence to run saw mill
rejected for the reason that saw mill was purchased during the ban period as
per the interim order in T.N. Godavarman case and there was no renewal of
licence to run the saw mill nor any return was submitted - Held - Doctrine of
English Law of feeding the estoppel, which means that when a person sells a
property of which he is not the owner or has no right to sell but later becomes
the owner or competent to sell and the sale in the interim period is not
rescinded, the transferee acquires a good title - In India also this principle is
endgcted in S. 43 of the Transfer of Property Act - Orders quashed - Matter
remanded to appellate authority for reconsideration. [Ravendra Prasad Verma
v. State of M.P] ' ..2525

(Khadya Padarth) Sarwajanik Nagrik Purti Vitran Scheme, M.P.
1991, Clause 13(4) - Penalty - Suspension of fair price shop - Natural Justice
- Held - The impugned order by which fair price shop has been placed under
suspension has been passed without affording an opportunity of hearing to
the petitioner, the same deserves to be quashed as suspension is one form of
penalty contemplated in sub-clause (1) of clause 13 of the Scheme. [Navjyoti
Sakh Sahkari Samiti Mydt., Khandwa v. State of M.P.] ...2295

Krishi Upaj Mandi Adhiniyam, M.P, 1972 (24 of 1973), Section 19
- Power to levy market fee - Held - If the goods are used for manufacturing
purpose as raw material, therefore, the question of passing on the tax liability
to the consumer would not arise. [Krishi Upaj Mandi Samiti v. M/s. Agro Solvent
Products (P) Ltd.] ...%¥29

Krishi Upaj Mandi Adhiniyam, M.P. 1972 (24 of 1973), Section 19
- Power to levy market fee - Unjust enrichment - Learned Single Judge held
that goods which are being used as raw material for manufacturing purpose
would not be liable to pay market fees but declined refund of the tax already
levied on the principle of unjust enrichment - Held - The principle of doctrine
of unjust enrichment is not applicable where the goods are used as raw
material for manufacturing and the company is liable for refund of the money
collected as Mandi fee by the Mandi. [Krishi Upaj Mandi Samiti v. M/s. Agro
Solvent Products (P) Ltd.} ...%¥29

Krishi Upaj Mandi (Mandi Nidhi Lekha Tatha Rajya Vipnan Sewa
Ka Gathan Ki Riti Tatha Anya Vishay) Niyam, M.P. 1980, Rule 83 - The
decision of the Committee constituted u/R 83 will only have prospective effect

s‘l
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and the action in granting retrospective seniority to the employees working

in a lower cadre post is wholly impermissible. [Umakant Mudgal v. State of -

M.P] ...2552

Land Acquisition Act (1 of 1894), Sections 4 & 6 - Public purpose -
Acquisition for Corporation/Company owned by Government and purpose
of acquisition clearly for public purpose - Non-mention of fact that acquisition
is for Company, not prejudicial to the petitioner - Petition & Writ Appeal
dismissed. [Ramdin v. State of M.P.] ) ...¥86

Land Acquisition Act (1 of 1894), Sections 4 & 6 - Public purpose -
Acquisition to setup power plant - Notification not published in official gazette
-Held - No fund provided by Government, therefore, the acquisition is not
for public purpose - Acquisition proceedings and declaration u/s 6 quashed
- Petition allowed. [Vineet Kabra v. State of M.P.] ) ...2533

Land Acquisition Act (1 of 1894), Sections 4, 6 & 17 - Declaration
u/s 6(1) was published on the same date when the notification u/s 4(1) was
published - The same is in clear violation of S. 17(4) of the Act and as such
cannot be sustained - Notification quashed. [Tukaram v. State of M.P.]...*72

Land Acquisition Act (1 of 1894), Section 6 Proviso, General
Clauses Act, 1897, Section 3(31) - Local authority - Entire cost of acquisition
deposited by company kept in separate account of treasury exclusively
controlled and managed by Land Acquisition Officer - Collector and Land
Acquisition Officer are not local authority as provided in proviso of S. 6.

[Vineet Kabra v. State of M.P.] - ...2533
Land Revenue Code, M.P. (20 of 1959), Sections 22 & 104(2) -
See - Service Law [Ravindra Kumar Gupta v. State of M.P.] .. 2511

Land Revenue Code, M.P. (20 of 1959), Sections 57(2) & 257 -

See - Civil Procedure Code, 1908, Section 9 [State of M.P. Through Collector,.

Dhar v. Ratan, Das] .. 2336
Land Revenue Code, M.P. (20: of 1959), Section H0 - Mutation -

Delay in challenge in. civil suit - Suit land mutated in the name of defendant

- The plaintiff not a. party to mutation proceedings - Held - Plaintiff in
possession is not required. to' approach the Court unless disturbance is caused
into his. possession. - He is not required to sue due to adverse mutation order
because mutation by itself does not confer title. [Jaspreet Kaur (Smt.) v.
Ramkrishna] _ ... 1939

Land Revenue Code, M.P. (20: of 1959), Section 241 and Rules
published by notification No.218-6477-VI-N-(Rules) dated 06.01.1960 in
the M.P; Rajpatra dated: 22.01.1960 framed in exercise of powers ufs 241
of the Code - Held.- (1) The reminder communication incorporated in Rule 4
need not be filed immediately on the lapse of the first three months from the

E
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date of filing the original application, (2) The provision of Rule 4 does not
.envisage filing of repeated or more than.one reminder, (3) The deemed
permission stipulated in Rule 4 comes info operation only on the lapse of
three months from the date of filing the one and only reminder/communication,

{4) In case a reply is communicated o the petitioner by the Collector then

the running of time of three months on the lapse of which the deemed -

communication comes inio operation is arrested and in such cases the
Collector has the power and authority to take his time in deciding the
application, (5) The permission or the deemed permission granted under Rule
4 is limited to and remains alive only till the end of the calendar year in
which it has been granted, (6) The judgement in the case of Raghuvir Singh
Vs. Board: of Revenue & ors. [1984 RN 382] is hereby over-ruled not being
good law. [Raju Bai (Smt.) (Dead) Through L.R.-Dimak Chand v. Collector,
Balaghat] FB...2031

Law of Torts - Malicious Prosecution - The person at whose instance
the machinery is put to action and if law is put to action, then the person as
such, who is responsible to put the machinery in action, shall be liable for
the malicious prosecution. [R.R. Sonver v. Mukhtyar Singh] - ... ¥67

Legal Remembrance Manual, Rule 18 - See - Criminal Procedure
Code, 1973, Section 24 [Anita Khare (Smt.) v. State of M.P.] .. ¥37

Limitation Act (36 of 1963), Section 5, Article 123, Civil Procedure
Code, 1908, Order 9 Rule 13 - Suit decreed ex parte on 19.04.1985 against
the appellant, who filed application for setting aside decree on 08.07.1988
alleging that he could only know about the decree when execution notice
was served and without flmg any application for condonation of delay -
Held - The limitation must be deemed to have started from the date when the
appellants/defendants came to know about the decree on 22.06.1988 - An
application under Order 9 Rule I3 was filed within 30 days from that dafe
and therefore, it is clear that it was within time - At any rate, even if it held
that the limitation started from the date of decree, there was a satisfactory
explanation of the delay if any. [Bhagmal v. Kunwar Lal] SC...2252

Limitation Act (36 of 1963), Section 5 - Condonation of delay -
Applicability for State & individual litigant - Held - The Law of Limitation
makes no distinction amongst the State and the citizens of this country - The
State has to approach the Court well within the prescribed period of limitation
- When the "State” as an abstract entity prays for condonation of delay, the

requirement of strict proof sometimes leads to mrscarrmge of justice. [Pyarelal
v. State of M.P.] ; . ..*33

‘Limitation Act (36 of 1963), Section 5 - Condonation of delay No
element of fraud or negligence of State Officials - Proper course - Held. -
Even when there exist no material to find that there was either a fraud played

w
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_or with the connivance of the State Officials a fraud was committed in causing
delay, due to deliberate negligence or as a result of master-craftsmanship of
some employees of Government - A decision on merits could be arrived at
only after condoning the delay and hearing the appeal on_merits. [Pyarelal v.
State of M.P] ‘ ' ... %33

Limitation Act (36 of 1963), Section S - Condonation of delay - No
Question of law involved - Proper course - Held - The Court has to concentrate
on the importance of the question of law involved in a matter, while
considering the prayer for grant of condonation of delay because when the
State approaches the Court after a long lapse of delay without there being
any important question of law involved in the matter, no fruitful purpose
could be served in condoning the delay. [Pyarelal v. State of M.P.] ...*33

Limitation Act (36 of 1963), Section 5 - Condonation of delay - Powers
of the Court - Held - The matter of condonation of delay is in the discretion
. of the Court. [Bansidhar Goyanka v. Alok Kumar] .. *¥59

Limitation Act (36 of 1963), Section 5 - Condonation of delay -
Sufficient cause - Duty of the Court - Held - Every Court should remain
cautious at the time of deciding an application seeking condonation of delay
for ascertaining as to whether the delay was caused as a result of skillful
management of some individuals, with a view to commit public mischief, for
capturing the public property and when the Court feels satisfied, then it can
ascertain the sufficiency of the cause, by ignoring the length of the delay
and condone it, in peculiar circumstance of each case. [Pyarelal v. State of
M.P] ...*33

Limitation Act (36 of 1963), Section 14 - Requirement of section is
that the said proceedings were chosen and were taken up with due diligence
- Mere prosecution of remedy by itself would be sufficient to ignore the period
of limitation spent in prosecuting the remedy before a wrong forum. [ACME

Papers Ltd. (M/s.) v. M.P. Financial Corporation] ...*56
M.P. Revenue Book Circular, Rule 31, Section IV, Sr.No.l - See -
Constitution, Article 226 [Kuldeep Singh Punjabi v. State of M.P.] ... 2068

, -Medical and Dental Post Graduate Entrance Examination Rules,
M.P. 2010, Medical and Dental Post Graduate Entrance Examination Rules,
M.P. 2009 - Petitioner, an in-service category candidate, who is already
having diploma/degree of P.G., restricted from choosing another discipline -
The Rules were challenged as violative of Article 14 of Constifution and
illegal restriction has been made - Held - The Rules cannot be said to be
putting total embargo on the choice of the petitioners but it has the effect of
streamlining their choice - The Rules have also not been shown to be
repugnant to any directive issued by the Medical Council of India - Petition
dismissed. [Geeta Bakade (Dr.) v. State of M.P.] L ¥
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Medlcal and Pental Post Graduate Entrance Examination: Rules,
M P. 2010, Rule 19(1)(c) - See - Constitution, Article 51-A & 226 [Ashish

-Raj, (Dr.) v. State of M.P.] o ..2061
Mental Health Act, 1994, Section 23(1)(a)(b) - See - -Evidence Act,
1872, Sectiori 118 [Prakash Dabar v. State of M.P] ...2349

Mineral (Prevention of Illegal Mining, Transportation and Storage)
Rules, -M.P.: 2006, Rules 3 & 18 - Appellants, who were found transporting
coal without transit pass, were imposed with a penalty of Rs.25,000/- -
Challenged by them on ithe ground that the appellants are only traders and
have valid licence for purchase and sale of coal, therefore, no iransit pass. is
obtained and no- transit pass. is. prescribed under the Rules - Held - Rule 3
manifestly casts an obligation on a person who intends fo transport mineral/
minerals or its products from the place of raising or ffom one place to another
place, to obtain a valid fransit pass - Appellants were admittedly found
transporting coal from one place to another place without obtaining a valid
transit pass, and as such they are liable for prosecution and for payment of
penalty - Appeal dismissed. Maa Jalpa Enterprises. (M/s) vs. State'of M.P.]...2284

" Motor Vehicles Act (59 of 1988), Section 67 - Power to control road .

transport - Jurisdiction - Held - Power to control road transport having regard
fo the advantages offered to the public and desirability of preventing
uneconomic competition among holders of permiit is. vested only in the State

Government and the State Government may issue directions. in: this regard'

from_time to time by notification in the official gazette to the Reg:onal
Transport Author:ty [Pursottamlal Sahu v. State of M.P.} .. 1948

Motor Vehicles Atct (59 of 1988), Section 72 - Regional Transport
Authority passing a general resolution for public convenience and to stop
compelition amongst the transporters - Held - S. 72 does not confer power
on the Regiohal Transport Authority to either pass a resolution or a general
order for the purposes of controlling road transport - The resolution. which
is in the form of general order has ‘apparently been passed by the Regional
Transport Authority without any power and authority under law. [Pursottamlal
Sahu v. State of M'P.] C ... 1948

" 'Motor Veliicles Act (59 of 1988), Section 104 - See - Civil Procedure
Code, 1908, Order 9 Rule 9 & Order 43 [Sharad' Kumar Mishra v. Shriram
Transport Finance Company Litd] : - ..2170

Motor Vehicles Act. (59: of 1988}, Sections 140, 166, 163-A & 163-
B - Application for change of claim w/s 166 to 163-A - Permissibility - Held
- Since, the claim was filed u/s 166 and the claimant also claimed. that on the
basis of no fault liability claim may also be considered u/s 140 - Then under
such-circumstances, S. 163-B of the Act would-come into operation - Therefore,
application cannot be accepted because the claimant has already exercised

[

I
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her option u/s 140 - Application dismissed as not maintainable. [Sahnaz Bee
v. Nirmala Road Lines] ...2326

Motor Vehicles Act (59 of 1988), Section 147 - Liability of Insurance
Company - Deceased travelling as a passenger in the goods vehicle - He
was not travelling with or for the safety of his goods - Insurance Company
would be absolved from liability to pay compensation - Appeal dismissed.
[ICICI Lombard General Insurance Co. Ltd. v. Haroon Bij ...2601

Motor Vehicles Act (59 of 1988), Section 147 - Liability of insurer -
Claimant got injured, when travelling, as part of band being transported fo
the wedding party in the tractor trolley, insured for use for agricultural
purposes only - Held - Insurance Company exonerated from liability. [National
Insurance Co. Ltd., Indore v. Mangilal] ...2575

Motor Vehicles Act (59 of 1988), Section 147 - Liability of insurer -
No liability can be mulcted on the Insurance Company when the negligence
on the part of the driver is not established or the fact that the passengers
were gratuifous passengers in a goods vehicle. [Sahnaz Bee v. Nirmala Road
Lines] _ ...2326

Motor Vehicles Act (59 of 1988), Section 166 - Claimant, the neice of
deceased, used to stay with deceased to look afier him - Her fees etc. was paid
by deceased - She may also get compensation. [Gangaram v. Mangilal] ..¥80

Motor Vehicles Act (59 of 1988), Section 166 - Campensat:on -
Liability of the Insurance Company - The tribunal giving a finding that there
was no negligence of the Driver in causing accident - The tribunal holding
the owner and Insurance Company jointly and severally liable - Held - The
tribunal has returned a categorical finding that there was no negligence on
the part of the driver driving the vehicle i.e. jeep which met with an accident
resulting in his death - Insurance Company cannot be held liable to indemnify
the insured - Insurance Company exonerated from the liability. [United India
Insurance Co. Ltd. v. Smt. Vandana] ...%93

Motor. Vehicles Act (59 of 1988), Section 166 - Compensation -
Quantum - Deceased aged about 35 years of age - No proof of his income -
Held - Notional income fixed to Rs.24,000/- p.a. - Applying a multiplier of
16 the deperdency awarded as Rs.3,84,000/- and Rs.16,000/- funeral
expenses and loss of consortium - Compensation computed to Rs.4,00,000/-
along with interest @ 6% p.a. [Nisha Patel v. Syed Mustaq] ...2565

Motor Vehicles Act (59 of 1988), Section 166 - Evidence - FIR can
be used as a piece of evidence when relied on by both the parrtes [Natlonal
Insurance Co. Ltd., Indore v. Mangilal] ..2575

Motor Vehicles Act (59 of 1988), Section 166 - FIR was in respect
of Santro Car bearing registration No. MP20F2002 whereas it was the Maruli
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Car which was registered on this number - The evidence of two witnesses
whose name are given in FIR may be sufficient to prove that it was Maruti
Car bearing registration No. MP20F2002 which caused accident. [Nisha Patel
v. Syed Mustaq] ' ...2565

Motor Vehicles Act (59 of 1988), Section 166 - Legal representatives
of claimant - Claimant, father of deceased died during appeal - His legal
representatives would get the amount of compensation, but limited to the share
of claimant. [Gangaram v. Mangilal] ...¥80

Motor Vehicles Act (59 of 1988), Section 166 - Vicarious liability -
Deceased, an employee of appellant drove the motorcycle of employer and
ddshed against the tree, causing death of himself and one pillion rider -
Held - In present case, it is not established that the deceased had gone on
official work with permission of employer, hence liability cannot be imposed
on the owner/employer - Appeal allowed. [C.B. Awasthy, Senior Co-operative
Inspector Prashasan Sahakari Vipnun Sanstha v. Ramnarayan] ...2569

Motor Vehicles Rules, M.P. 1994, Rule 240 - See - Civil Procedure
Code, 1908, Order 9 Rule 9 & Order 43 [Sharad Kumar Mishra v. Shriram
Transport Finance Company Ltd.] ..2170

Municipalities Act, M.P. (37 of 1961), Sections 164 & 167 - Natural
Justice - Petitioner a sub-lessee dispossessed without affording opportunity
of hearing as contemplated u/s 164 - Held - There is non-compliance of the
provisions contained u/s 164(3) and thus, a denial of an opportunity fo the
petitioner to satisfy the Chief Municipal Officer in respect of the demand, if any,
qua the shop - The action w/s 167 of the Act suffers from vice of illegality and
arbitrariness - Petition allowed. [Shyam Kishore Malviya v. State of M.P] ...*53 ~

Municipalities Act, M.P. (37 of 1961), Sections 307 & 308 - See -
Registration of Births and Deaths Act, 1969, Section 8, [Shyam Murari Sharma
v. Additional Commissioner, Sagar Division] ' .. ¥92

Nagar Tatha Gram Nivesh Adhiniyam, M.P. (23 of 1973) (As
amended act No.22 of 2005), Section 23A - Provision is intra vires. [Bhopal
Citizen's Forum v. State of M.P.] _ ..2111

Nagar Tatha Gram Nivesh Adhiniyam, M.P. (23 of 1973) (As
amended by Act No. 22 of 2005) Section 23 - A (2) - Mandatory provision
of section 23-A(2) not complied with - all subsequent actions have to be
held to be invalid and no sanctity can be attached to the draft modified plan.

In present case - (i) Notice with regard to draft modification plan
was not published continuously for two consecufivg days in two daily news
papers. (ii)Drajft modified plan was not affixed in a conspicuous place in
the office of Collector, inviting objections and suggestions

Held - Draﬁ modified plan has not been published in the manner
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prescribed. Notification dated 14.03.2008 and 05.09.2007, quashed. [Bhopal
Citizen's Forum v. State of M.P] L2111

Nagar Tatha Gram Nivesh Adhiniyam, M.P. (23 of 1973) (As
amended by Act No.22 of 2005) Section 23-A (2)-Manner of publication of
notice of modification of development plan or Zoning plan by State
Government in section 23-A(2) is mandatory in nature. [Bhopal Citizen's Forum
v. State of M.P.] 211

Narcotic Drugs and Psychotropic Substances Act (61 of 1985),
Sections. 8/18 & 8/18/29 - Independent witnesses were hostile - Bulk quantity
of seized opium formula was not produced at the time of evidence - At the
time of seizure of opium formula articles A, B, C, D were not marked on the
samples - Similarly, on both bulk quantity packets no articles were marked -
At the time of deposit of seized property in the Malkhana in the office of
CBN, it was not resealed with the seal of Officer Incharge of Malkhana -
Impression of Seal and seal were not deposited in the Malkhana at the time
of seizure - Local witnesses were not collected but the pocket witnesses were
called on the spot by the raiding party - Samples were deposited in the Court
after 1 year and 5 months with unexplained delay - Malkhana Incharge not
examined - Preparation of the Panchanamas was doubtful and not reliable -
Appellants are not liable to be convicted - Appeal allowed, [Makhmad Khan
v. CBN, Mandsaur] ...2633

Narcotic Drugs and Psychotropic Substances Act (61 of 1985),
Section 8/18(b) - Independent wiinesses not supporting the prosecution case
- The proceeding u/s 52-A of the Act was not proved - Search of the lady
accused and the notice u/s 50 of the Act was defective - Seized property was
not produced before Court during trial - The appellants were not liable to be
convicted - Conviction set aside. [Bansilal v. State of M.P.] . XT77

Narcotic Drugs and Psychotropic Substances Act (61 of 1985),
Sections 8/18(b) & 8/21(c) - Proof - Independent witnesses not supporting
prosecution case - Compliance of S. 52 not proved - House from where the
contraband was seized, not proved to be in ownership and possession of
accused - Seized property/contraband not produced before Court and only
samples were produced - Held - Accused not liable to be convicted. [Mulchand
v. Union of India] ... %65

Narcotic Drugs and Psychotropic Substances Act (61 of 1985),
Sections 8 & 20(b)(ii)(B) - Appellant was held with 15.250 Kgs of Ganja -
During ftrial the seized contraband 'Ganja’ was not produced as article of
evidence, before the Court - Held. - Prosecutor-in-charge failed to request
and trial judge failed to direct for production of the samples of contraband
during trial as expected from them in wake of principle laid down in Zahira's
case - Casé remitted for getting the sample marked as articles of evidence
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and also to the defence for challenging the identity thereof [Nannu Sahu v.
State of M.P.] ...2191

Narcotic Drugs and Psychotropic Substances Act (61 of 1985),
Sections 8/29(18b) & 8/29(21-c) - Rs.1,57,000/- recovered from accused /
appellant in persuance of statement of co-accused that he had given advance
of Rs.1,60,000/- to accused - Held - The statement of co-accused is doubtful
and not reliable, recovery of money from house of accused is not proved,
and it has also not been proved that the accused had received that money
from co-accused - Conviction and sentence can not be sustained. [Mulchand
v. Union of India] ... ¥63

Narcotic Drugs and Psychotropic Substances Act (61 of 1985),
Narcotic Drugs and Psychotropic Substance Rules, 1985 - Cancellation of
license - Petitioner's license for cultivation of opium poppy cancelled as he
was not eligible as per the General Conditions of Contract - Held - The
general conditions for grant of license have got force of law and it govern
the eligibility test for grant of license. [Radheshyam v. Union of India] ...*34

Narcotic Drugs and Psychotropic Substance Rules, 1985 - See -
Narcotic Drugs and Psychotropic Substances Act, 1985, [Radheshyam v. Union
of India] ... %34

National Security Act (65 of 1980), Section 2 - Law & Order and
Public Order - Distinguished - Held - The true distinction between the areas
of "law and order” and "public order” lies upon the degree and extent of the
reach of an act upon the community or specified locality - The acts causing
disturbance of public order need not necessarily differ in nature and quality,
but must differ in the degree and extent of reach upon the community or
public at large. [Sayeed Mohd. v. Union of India] ...2500

National Security Act (65 of 1980), Section 2(3) - Detention - Public
Order - What amounts to - Held - Petitioner along with his associates and
armed with swords, brutally murdered the Priest at the time of worship when
others were present - Held - This crime was committed by defenu at a public
place in the presence of humber of people - It would have affect of disturbing
the public tranquility and creating terror in the locality. [Sayeed Mohd. v.
Union of India] ...2500

National Security Act (65 of 1980), Section 3(2) - Detention of a
person already in detention - Whether the detaining authority was aware of
the fact that the detenu on being suspected of having committed a serious
offence, was already in jail - Held - There is nothing to indicate the awareness
of the detaining authority that detenu was already in jail and yet the impugned
detention order was made - This clearly exhibits non-application of mind -
Order quashed. [Chhenu @ Yunus v. State of M.P.] ... *¥26
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National Security Act (65 of 1980), Section 3(2) - Detention of a
person already in detention - Whether warranted - Held - A detention order
can validly be passed if the authority is aware of the fact that he is actually
in custody - If he has reason to believe on the basis of the reliable material
that there is a possibility of his being released on bail and that on being so
released, the detenu would in all probabilities indulge in prejudicial activities.

[Chhenu @ Yunus v. State of M.P.] .. ¥26

National Security Act (65 of 1980), Section 3(2) - Where respondents
have failed to point out even a single act relating to the public order proximate
in point of time when the order of detention was passed and they have also
failed to justify the need for passing the detention order when the pefitioner
is already in jail, the order of detention cannot be sustained - Order of
detention set aside. [Sanjay v. State of M.P.] ... %38

Negotiable Instruments Act (26 of 1881), Sections 7, 138 & 142 -
Cognizance - Cognizance of the matter can be taken upon complaint in writing
by payee or holder in due course of cheque - Cheque was issued in favour
of father of non-applicant - No where in complaint it is stated that payee has
died and who are legal representatives - No where stated that how non-
applicant is entitled for the cheque amount - The complaint is not maintainable
- Petition allowed. [Kishore Goyal v. Hanif Patel] ...1994

Negotiable Instruments Act (26 of 1881), Section 138 - Dishonour
of cheque oh the ground of death of partner with inténtion to force.the
petitioner/accused for doing necessary formalities on the death of partner -
Cannot make the petitioner liable for punishment u/s 138 of the Act. [Yogendra
Gupta v. Smt. Renu Agrawal] ...*¥96

Negotiable Instruments Act (26 of 1881), Section 138 - Non-
applicant issued a cheque on behalf of M/s Vaibhav Enterprises which was
not arraigned as an accused - Held - The only fact that the non-applicant
had issued the cheque, by itself, was not sufficient to attract penal liability
for the offence u/s 138 as he was able to establish that his authority as the
drawer had ceased to continue till the date it was presented for encashment
- In other words, the applicant had failed to prove that the non-applicant
had played some role at the time when the cheque was dishonoured - Acquittal
upheld. [Kamla Rusiya (Smt.) v. State of M.P.] ...2001

Negotiable Instruments Act (26 of 1881), Section 138 - See -
Criminal Procedure Code, 1973, Section 178(d) [Murli Dhar v. Ishwar Dayal
Girdhani] ' ...2230

Niji Vyavsayik Shikshan Sanstha (Pravesh Ka Viniyaman Avam Shulk
Ka Nirdharan) Adhiniyam, M.P. (21 of 2007), Admission (Reservation to
NRI) Regulation, M.P. 2009, Regulation 3 & 5 - Vires of - Challenged being
repugnant fo the provision of Chapter VIII of AICTE Regulations, 2010 -
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Held - Regulation cannot be said to be defeating the object with regard 1o a
bona fide NRI nor it can be said to be violative of definition of. NRI .as
contained in Regulation 2.19 of AICTE Regulation - No repugnancy found
in AICTE Regulations and NRI Regulations 2009 framed by State Government.
[Lalit Tongia v. State of M.P.] ' .. *¥81

Niji Vyavsayik Shikshan Sanstha (Pravesh Ka Viniyaman Avam Shulk
Ka Nirdharan) Adhiniyam, M.P. (21 of 2007), Section 8, Private Medical
and Dental Under Graduage Entrance Examination Rules, M.P. 2009, Rule
9 - Vires of - Challenged on the grounds that (i) No provision has been made
for reservation of freedom- fighter category, while the State Government has
issued rules for Pre-Engineering and Pharmacy Test (PEPT) 2009 making a
provision for reservation to freedom fighter category students, (ii) State
Government has not explained the reason for not making such reservation -
Held - On the basis of framing of another Rule, the Rule of 2009 cannot be
declared as ultra vires - Until and unless the rule is in contravention of
constitutional provision or statutory provision, such Rule cannot be declared
as ultra vires - Petition dismissed. [Akanksha Pandey v. State of M.P.]...2541

Niji Vyavsayik Shikshan Sanstha (Pravesh Ka Viniyaman Avam Shulk
Ka Nirdharan) Adhiniyam, M.P. (21 of 2007), Section 9 - Held - Act of the
Admission and Fees Regulatory Committee (AFRC) in determination of fee is
quasi judicial in nature and it is obligatory on the part of AFRC to pass -
reasoned ovder after considering all- the document and claimes submitted by
the institution in accordance with regulation of 2008. [Institute of Technology

& Management v. Govt. of M.P.] - ...%43
7 Official Language Act, MLP., 1957 (5 of 1958), Section 3 - See - Criminal
Procedure Code, 1973, Section 265 [Mohd. Aslam v. State of M.P] ...2428

Official Languages Act (19 of 1963), Section 3(4) - See - Constitution,
Articles 343 & 344 [Raghvendra Prasad Gautam v. Union Bank of India]FB... 2275

Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P, 1993 (1 of 1994)
- Appointment of Panchayat Kermi - Scheme - Eligibility - Candidate should
be 10th pass - Held - Selection should be decided on the basis of eligibility
criteria - Acquisition of Better qualification would not provide any further
benefit - Order of appointment in favour of candidate having highest marks
in 10th standard upheld - Petition dismissed. [Bherulal v. State of M.P.]...1907

Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993 (1 0f 1994),
Section 36 - A person must incur the disqualifications as has been enumerated
iri sub-section (1) of S. 36 which is condition precedent for invoking sub-section
(3) of S. 36 of the Adhiniyam. [Raminder Singh Kalra v. “Kanhaiya Tiwari] ...2468

Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993 (1'0f 1994),
Section 85(1) - Challenge of appointment of Panchayat Karmi by resolution
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- Order of appointment is appealable to SDO, however having fought the
matter before various forums and having regard to the fact that the matter
stood decided on merits also, the second respondent cannot be_directed to
go before the SDO for litigating the issue once again afresh. [Mahesh v.
State of M.P] ’ T L2057

Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993 (1 of 1994),
Section 85(1) - Resolution - The scheme required that the marks obtained in
the 10th Class shall decide the fate of the candidate then that only ought to
have been done. [Mahesh v. State of M.P.] ...2057

Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993 (1 of 1994),
Section 86(1) & 86(2) - Power of State Government to issue order directing
Panchayat for execution of work in cerfain cases - Appointment of Panchayat
Karmi - When justified - Panchayat Karmi appointed u/s 86(1) of the
Adhiniyam, but the Sarpanch of Gram Panchayat did not allow him to join -
Held - Once an appointment was already made u/s 86(1) of the Adhiniyam,.
then there was no question of any appointment u/s 86(2} of the Adhiniyam,
until & unless earlier appointment is set aside by a competent authority.
[Chitrarekha Saulakhe (Ku.) v. Suresh Saulakhe] ...1945

Penal Code.(45 of 1860), Section 84 - Plea of insanity - PWs admitted
in cross-examination that appellant was insane and he also used to take
treatment - Jailor's evidence and Doctor's certificate indicates. that the
appellant was treated for schizophrennia during 06.12.98 fo 18. 06.99- in
mental hospital - But, no medical evidence on record to indicate that before
" or at the time of commission of offence, appellant was suffering from any
mental disorder or insanity so as to be incapable of understanding the nature
of his act - Plea of insanity found rightly rejected by trial Court. [Kodulal @
Laxman v. State of M.P.] - ...2181

Penal Code (45 of 1860), Sections 147 & 302/34 - Appeal against
acquittal - Trial Court acquitted the accused persons on grounds that the
evidence not reliable and FIR ante-timed - Held - The trial Court recorded
the acquittal on flimsy grounds and discarded the ocular evidence without
any compelling and justifying reasons - Respondents convicted u/s 302/34
IPC and sentenced to imprisonment for life - Appeal allowed. [State of M.P.
v. Paramlal] ) ...2357

Penal Code (45 of 1860), Sections 148, 149 & 302 - Eye witnesses'
account is not duly corroborated by medical evidence - 1O. failed to assign
any reason as to why these witnesses were examined after 4-5 days of the
incident - Statement of witnesses regarding time of lodging of Dehati Nalishi,
contradictory - Conviction and sentence passed by trial Court set aside -
Appeal allowed. |Radhiya @ Radheshyam v. State of M.P.] T ...2379
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Penal Code (45 of 1860), Section 161 - See - Prevention of
Corruption Act, 1947, Section 5(1) r/w 5(2) [State of M:P. v. Harishankar )
Bhagwan Pd. Tripathi] , SC...2027

Penal Code (45 of 1860), Sections 17’7 & 181, Criminal Procedure
Code, 1973, Sections 2(d} & 195 - Complaint - Challan filed by CBI on
some information of somebody in Court would not partake the character of
a complaint as provided under S. 2(d) - Court cannot fake cognizance of
complaint filed by CBI, until and'unless oral or written complaint by public
servant of AICTE is made. [Meena Rathore (Smt.) v. CBI, ACB, Bhopal]...*30

Penal Code (45 of 1860), Sections 177, 181 & 420 - Cheating -
Society is the owner of the land - At the time of submitting application for
approval to AICTE application to obtain loan was submitted to Bank and
loan was sanctioned fo the extent of 7.5 cores for construction of building -
In undertaking and affidavit, applicant did not disclose that the land is
mortgaged with Bank - Held - Property can be morigaged at a later date Jor
the purposes of raising finance for development of technical institution -
Affidavit loaded on web portal contrary to approval process - Intention of
AICTE is not that land cannot be mortgaged - No offence u/s 420 made out
as intention of dishonestly inducing the delivery of property with a view to
cause damage or harm to that person in body, mind, reputation or property
is missing. [Meena Rathore (Smt.) v. CBI, ACB, Bhopal] ...*¥30

Penal Code (45 of 1860), Section 201 - See'- Prevention of
Corruption Act, 1988, Sections 7, 13(1)(d), 13(2) & 20 [Ravindra Kumar
Ganvir v. State of M.P.] : ... *87

Penal Code (45 of 1860), Section 216-A, Dakaiti Aur Vyapharan
Prabhavit Ksheshtra Adhiniyam, M.P. 1981 Sections 11 & 13, Arms Act,
1959 Sections 25(1-B)(a) & 30 - Charges under - SDO(P) who remained
active from stage of receiving information till arrest memo of respondent, not
examined - There exists material contradiction in testimony of two withesses
- Entry of Roznamcha regarding movement & return of police party not
produced - Gun licence was also found valid in name of father of respondent
- No scope of interfering with the acquittal passed by Special Judge - Appeal
dismissed. [State of M.P. v. Veeru @ Veer Singh] ..2187

Penal Code (45 of 1860), Section 302 - Death Sentence - The act of
accused is heinous and requires to be condemned but at the same time it
cannot be said that it is rarest of the rare case where accused requires o be
eliminated from the society. Therefore, looking fo the age (about 19 years)
of the accused and antecedents, there appears no justifiable reason to impose
the death Sentence on him. Sentence of death modified and commuted fo
imprisonment for life. [In Reference v. Rahul] ...2206

Penal Code (45 of 1860), Section 302, Evidence Act, 1872, Section
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3 - Appreciation of evidence - Death of deceased (wife) in house of accused
(husband) due to head injury and others - The presence of accused on relevant
time in the house is also proved - Accused failed to explain as to how the
deceased received the injuries - Accused/husband is the only person who is
responsible for commission of crime - Other family members (A-2) can not be
held guilty on mere suspicion. [Ram Bhadra Tiwari v. State of MLP.] ...2625

Penal Code (45 of 1860), Section 302 - See - Evidence Act, 1872,

Sections 3 & 32 [Shabana Bi (Smt.) v. State of M.P.] . *52
Penal Code (45 of 1860), Section 302 - See - Evidence Act, 1872,
Section 32 [Lakhan v. State of M.P.] SC...2018

Penal Code (45 of 1860), Sections 302/34, 326/34 - Assault by
accused persons by "Lathi” and "Danda" resulting death of two persons -
Injuries found on person of the deceased do not indicate so imminently
dangerous that it must in all probability cause death or such bodily injury is
likely to cause death - The part of body chosen cannot be said to be a vital
part of the body - The-injuries are contusions - The ingredients of the offence
of murder is not made out - The conviction of appellants u/s 302/34 altered
to 8.326/34 IPC and sentenced to imprisonment for 7 years. [Ramesh Kumar

v. State of M.P.] . SC...1843
Penal Code (45 of 1860), Sectmns 302 & 201 - See - Evidence Act,
1872 Section 3 [Suryakant Singh v. State of M.P.] . . *55

- Penal Code (45 of 1860), Sections 302 & 304 - No evidence that
there was a sudden fight between the appellant and his wife (the deceased)
and the appellant acted in a heat of passion upon a sudden quarrel - Appellant
himself has not stated anything in this regard in his examination w/s 313
CrP.C. - Repeated blows were wielded on the scalp of deceased with force
caused 3 injuries, sufficient to cause death - The benefit of Exception 4 to S.
300 IPC can not be given to appellant - Conviction of appellant u/s 302 IPC
upheld - Appeal dismissed. [Pappu (@ Kamod v. State of M.P.] . X447

Penal Code (45 of 1860), Sections 302 & 304 Part-I - Murder or
culpable homicide - Deceased (wife) carrying pregnancy of 32-36 weeks
received one fatal/head injury out of 4 injuries - No evidence fo establish
motive on part of accused 1o kill his wife - The accused is liable to be convicted
u/s 304 Part-I and not u/s 302. [Ram Bhadra Tiwari v. State of M.P.] ...2623

Penal Code (45 of 1860), Sections 302, 304-1 - Murder or culpable
homicide - Incident took place all of a sudden, without premeditation - Due
- to anger and annoyance, appellant/accused caused burn injuries to deceased
by pouring kerosene on his body and by lighting a matchstick, set him on fire
- The appellant can be held guilty for the offence punishable u/s 304 Part-I and
not u/s 302 of IPC - Appeal allowed. [Shanti Bai v. State of M.P.] ... %69
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Penal Code (45 of 1860), Sections 302 & 304 Part-1. - Murder or
culpable homicide - No previous enmity between the deceased and the
appellant - Deceased remonstrated with appellant about his cattle entering
the field of deceased and appellant inflicted stick injuries on the head of
deceased resulting into fracture of two parietal bones - Deceased was an
old man of 70 years of age - It can be readily inferred that he acted with the
intention of causing such bodily injuries to deceased as were likely lo cause
death - Conviction of appellant u/s 302 of IPC not justified - However, he is
liable fo be convicted u/s 304 Part-I of IPC. [Balla @ Baladeen v. State of
M.P] ...2620

Penal Code (45 of 1860), Sections 302, 304 Part I - Murder’ or
‘culpable homicide’ - Some dispute occurred between appellant and his wife
(the deceased), prior to occurrence - Later, the appellant, on getting late as
his wife delaying in cooking food, was enraged and he assaulted his wife
with a pestle on her head, resulting her death - The act of appellant, being in
a heat of passion on the spur of moment without any premeditation and giving
a solitary below comes within the purview of S. 304 Part I of IPC - Conviction
altered. [Kodulal @ Laxman v. State of M.P.] ...2181

Penal Code (45 of 1860), Sections 302, 304-1/149 & 148 - Murder
or culpable homicide - Neither any single injury found on the body was
sufficient in the ordinary course of nature to cause death nor the injuries
found on the body, cumulatively, were sufficient in the ordinary course of
nature to cause death nor any injury was inflicted on any vital part of the
body of deceased - In these circumstances, it could not be held that the injuries
by the appellants were caused with the intention of causing death or causing
such bodily injury as was likely to cause death of deceased - However, since
the appellants wielded weapons like sword, axe, Farsa etc., it can safely be
held that they had knowledge that it was likely to cause death of deceased -
Conviction of appellants u/s 304-1, altered to one u/s 304 Part II. [Purushottam
Patel v. State of M.P] ... ¥66

Penal Code (45 of 1860), Sections 302, 304 Part-II r/w 34 - The
incident occurred in a sudden quarrel in which accused caused such injury
to deceased which resulted in his unfortunate death - The real genesis
regardiiig occurrence is not placed on record, so, one cannot reach the
conclusion as to who was the aggressor in the incident - Appellants/accused
have not taken undue advantage or have acted in a cruel or unusual manner
- In these circumstances, the offence committed by appeliants in relation to
deceased falls under exception 4 of S. 300 IPC and they are liable to be
convicted for committing culpable homicide, not amounting to murder.
[Anusuiya Singh v. State of M.P.] ... 1981

Penal Code (45 of 1860), Sections 302 & 307 - Murder of wife and
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daughter and attemp!t of murder of 2 daughters - Evidence of two injured
daughters supported by medical evidence and other evidence - Presence of
accused not challenged and the explanation of accused that some unknown
person caused injuries to victim found not truthful - Held - The offence is
proved. [In Reference v. Mohammad Shafiq @ Munna @ Shafi] ..-2405

Penal Code (45 of 1860), Sections 302, 341 & 506-B - Appeal
againsi -conviction of appellant on basis of sole evidence of wife of deqedsed -
- Held - In view of direct conflict between medical evidence and ocular account
given by solitary eye witness, who has only deposed against appellant and
acquitted co-accused, is not sufficient fo base conviction of appellant -
Conviction and sentence set aside. [Shiv Charan v. State of M.P.] ...2198

Penal Code (45 of 1860), Sections 302, 364 & 201 - Kidnapping &
murder of a boy of 10 years - Held - The deceased child was last seen alive
in the company of appellant and thereafter, his dead body was discovered
from the forest on the information furnished by the appellant - The inevitable
conclusion is that it was appellant only, who had kidnapped the child/deceased
from the guardianship of his parents and committed his murder by throttling
him, though the motive for commission of the crime remained shrovded in’

mystery. [Sanjay Deevan v. Statc of M.P.] ...2389
__ Penal Code (45 of 1860) - Sections 302, 376 - See - Evidence Act,
1872, Section 3 [In Reference v. Rahul] ...2206

Penal Code (45 of 1860), Sections 302, 392, 397, 411, 413 & 414 -
See - Evidence Act, 1872, Section 3 [Ramesh Chandra v. State of M.P.] ...2368

Penal Code (45 of 1860), Section 304-A - On highway, if pedestrian
crosses the road without taking note of approaching bus, the driver cannot
be held guilty in absence of reliable evidence regarding speed of offending
vehicle and negligental act of driver. [State of M.P. v. Kanhaiyalal] ... 1971

Penal Code (45 of 1860), Sections 304-B & 498-A, Evidence Act,
1872, Sections 3 & 113-B - Appreciation of evidence - Except for certain
bald statements made by PWs.! & 3 (mother & brother of deceased) alleging
that the victim had been subjected to cruelty and harassment prior to her
death, there is no other evidence to prove that the victim committed suicide
on account of cruelty and harassment to which she was subjected just prior
to her death, which, in fact, are the ingredients of the evidence fo be led in
respect of S. 113-B of the Act, 1872, in order o bring home the guilt against
an accused. [Durga Prasad v. State of M.P.] " SC...1853

_ Penal Code (45 of 1860), Sections 304-B & 498-A, Evidence Act,

1872, Sections 3 & 113-B - Appreciation of ‘evidence - In order to bring
home a conviction u/s 304-B IPC, it will not be sufficient fo only lead evidence
showing that cruelty or harassment had been meted out.10 the victim, but that
such treatment was in connection with the demand for dowry - The prosecution
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failed to fully satisfy the requirements of both S. 113-B of Act, 1872 and S.
304-B of IPC - Conviction set-aside. [Durga Prasad v. State of M.P.]SC...1853

Penal Code (45 of 1860), Sections 304-B & 498-A, Evidence Act,
1872, Section 113-B - No nexus established betweeri demand of scooter: and’
the death of deceased - The presumption- u/s 113-B of Evidence- Act can not
be made applicable and accused can not be convicted .u/s 304-B of IPC -
However, from prosecution evidence (evidence of brother and mother of
deceased), it can be gathered that after the marriage, both the accused
persons had harassed and subjected the deceased to cruelty to meet their
unlawful demand of scooter - Therefore, their conviction u/s 498-A of IPC
affirmed. {Ram Bhadra T1war1 v. State of M.P.] ‘ ..2625

Penal Code (45 of 1860), Section 306 - Abetment of smc:de If by
suspicion at the character of husband, a wife commits suicide, the accused
can not be liable - Particularly when the wife/deceased was living with her
parents in her father's house, at the time af death [Bhawar Singh v. State of
M.P.] ..2609

Penal Code (45 of 1860), Section 307/34 - Common intention fo
commit attempt to murder - Mere presence of the appellant on the spot at the
time of the incident will not make him liable under the common intention Jor
the offence - Appeal allowed. [Sheetal Agrawal v. State of M.P.] ...¥90

Penal Code (45 of 1860), Section 307/34 - Sentence - Mitigating
circumstance - Factum of compromise entered into by victims, but permission
to compound the offence was declined, being the offence u/s 307 IPC non-
compoundable and other offence u/s 324 'IPC intrinscically connected to
form the same transaction = May not be a mitigating circumstance to reduce
the term of sentence to 13 months, the period already undergone - Appeal
partly allowed and sentence reduced from 7 years to 2 years. [Rajeev Lochan

v. State of M.P.], ' ...¥85
Penal Code (45 of 1860), Sections 307, 148, 302 & 326 r/w 149 -
See - Evidence Act, 1872, Section 3 [Champalal v. State of M.P.] . _..*¥25

Penal Code (45 of 1'860), Sections 307 & 324 - Prosecution evidence
- comprising of testimony of the injured persons, a promptly lodged FIR,
supportive eye witness account and substantially consistent medical evidence

may be considered as sufficient to bring home the charges. [Rajeev Lochan v.
State of M.P] ...*85

Penal Code (45 of 1860), Section 309 - Merely by the presence of
injuries on the body of accused and his presence at the place where his
family members were murdered, it could not be inferred that the accused
inflicted injuries to. h:mself also. [In Reference v. Mohammad Shafiq @ Munna
@ Shafi] ..2405
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Penal Code (45 of 1860), Section 363 - Kidnapping - Prosecution
did not examine the husband of the prosecutrix, his cousin and the woman,
who could prove the facts relating to absence of the prosecutrix from her
matrimonial home and her presence in the company of the appellant -
Probabilities factors favoured the defence - Appellant was entitled to benefit
of doubt. [Ravi v. State of M.P.] ...2641

Penal Code (45 of 1860), Sections 363 & 366, Evidence Act, 1872,
Section 3 - Prosecutrix at her own instance came from her parental home
and thereafter accompanied with the appellant went and visited to various
places then, the offence either for taking her from the lawful custody without
consent of her parents or of the kidnapping could not be deemed established
against the appellant - On premises that later on appellant did not insist her
fo .go back to her parental home and contrary fo it, by facilitating he visited
various places on-her consent with her, the conviction is not sustainable - Appeal
allowed - Appellant acquitted. [Ghanshyam @ Ghanshu v. State of M.P.] ..¥42

Penal Code (45 of 1860), Sections 363, 366, 376(2)(f) & 302,
Evidence Act, 1872, Section 3 - Circumstantial evidence - Three witnesses
seen the appellant forcibly taking away the deceased (a minor girl) with him
- Dead body found in a well afier 3 days - Positive medical evidence regarding
rape and death on relavant day - The chain of circumstances are so complete
on which basis inference can be drawn against the appellant/accused that
he is the person who committed the aforesaid offence of kidnapping,
commission of rape on the deceased and also caused death of the deceased
by throwing her info a well - Conviction and senfence affirmed. [Haricharan
v. State of M.P.] ...2201

Penal Code (45 of 1860), Section 376 - Rape - Evidence of prosecutrix
corroborated by her mother and further corroborated by FIR and FSL report -
The possibility of false implication is also ruled out - The offence is proved
beyond reasonable doubt. [Shesh Upadhyaya @ Sheshmani v. State of M.P.]...*91

Penal Code (45 of 1860), Section 376 - Rape - Merely because the

victim was more than sixteen years of age, that cannot be a ground fo hold

that she was a consenting party - Also the mere fact that the prosecutrix was
found habitual to sexual intercorse by Doctor, shall be no ground to suspect
her testimony as against the appellant. [Girish Kumar v. State of M.P]...2373

Penal Cade (45 of 1860), Section 376 - Rape - Prosecutrix gave a
materially different version in her sworn festimony - No medical or forensic
evidence to support the specific allegation about rape - Probabilities factors
favoured the defence - Appellant was entitled to benefit of doubt - Appeal
allowed. [Ravi v. State of M.P] ...2641

Penal Code (45 of 1860), Section 376(1) - See - Evidence Act, 1872,
Section 3 [Dinesh Jaiswal v. State of M.P.] SC... 1839

L7
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Penal Code (45 of 1860), Section 376/34 - Rape - Accused & Co-accused
were convicied for offence of rape on prosecutrix, an illiterate rustic village girl
- Appeal against, by the appellant - Held - There is no dispute regarding incident

and place of occurrence - Defence could not establish that it was a case af

consent - FIR was lodged most promptly - Accused were arrested on next day -
There is no reason for which prosecuirix would have enroped them falsly - Appeal
dismissed, [Vijay @ Chinee v. State of M.P] _ SC...2257

Penal Code (45 of 1860), Section 376 or 354 - Mere availability of
seminal stains found on the trousers of the appellant, who was a married
man, would not be sufficient to connect him with the offence of rape. [Prakash

Dabar v. State of M.P.] .. 2349

Penal Code (45 of 1860), Sections 376, 506-1 - Rape - Tesrimony of
the proseculrix against the appellant if found to be clear, cogent and
tfrustworthy and it inspires confidence, it can be acted upon without any
corroboration. [Girish Kumar v. State of M.P.] ..2373

Penal Code (45 of 1860), Section 420 - Applicant was con’vic‘ted for
cheating the complainant by inducing and obtaining from him a sum for
providing a job of peon in Tahsildar Office - Held - Alleged receipts and

letter not proved to be written by the applicant - Sole testimony of complainant -

is contradictory from the averments of FIR lodged by him and also is
inconsistent inter se - The complaint also not in position to identify the
applicant - Such witness could not be relied on for holding conviction -
Conviction and sentence set aside. [Heeralal v. The State of M.P.] ...2220

Petroleum Rules, 2002, Rule 154(2) - Appeal against any order of
the District Authority - Sub-rule does not provide for an appeal when the
District Authority refuses to cancel the no-objection certificate - Petition
Allowed. [Yogesh Kumar Gulati v. Satya Prakash Dhingra] ..2324

Practice and Procedure - Interim order - Whether bmdmg Held -
The interim order does not have a binding force. [Barwani Sugar. v. Union of
India] . ... ¥40

Practice & Procedure - Judgments - Judicial discipline - Held -
Decisions rendered on the same facts of law have to be followed and
subsequently no authority, whether guasi- judwml or judicial, can generally
be permitted to take a different view - However this mandate is subject to the
usual gateways of distinguishing the earlier decisions or where the earlier
decision is per incuriam. [Ravindra Kumar Gupta v. State of M.P.] L2511

Prevention of Corruption Act (2 of 1947), Section 5(1) r/w 5(2),
Penal Code, 1860, Section 161 - Acquittal of respondent that the sanction
for prosecution was improper and given without application of mind, though
the trap was found to have been proved - Held - While granting sanction the
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officer concerned is not required to indicate that he had personally scrutinized
the file and had arrived at the satisfaction for granting sanction - The narration
of events granting sanction for prosecution clearly indicates the case and the

reason for grant of such sanction - Matter remitted for passing orders on the
merits of case. [State of M.P. v. Harishankar Bhagwan Pd. Tripathi] ~ SC...2027

Prevention of Corruption Act (49 of 1988), Section 7 - Demand -
* Complainant changed his version every step and so his testimony is not reliable
& acceptable - Younger brother of complainant, who accompanied him, not
examined - Tape recorded conversation also not proved - Held - Apparently,

there is no dependable evidence of any demand or acceptance of bribe by.

the appellant - Conviction and sentence set aside - Appeal allowed. [Hareram
Kaurav v. State of M.P.] ...2612

Prevention of Corruption Act (49 of 1988), Sections 7, 13(1)(d), 13(2)
& 20, Penal Code, 1860, Section 201 - Demand of bribe from complainant for
getting the possession of shop delivered to him is proved - Conversation of
complainant and accused/appellant was recorded in a cassette, also proved -
Conversation at 12 O'clock of night at residence of appellant between
complainant and appellant regarding matter of shop and when the bribe money
was delivered was also recorded in cassette and proved - The hands of appellant
when dipped into solution of sodium corbonate, its colour turned to light pink -
Bribe money/currency notes were recovered from the sewage chamber connected
to the house of appellant - The defence/explanation furnished by the appellant
did not appear reliable - It stands established that the appellant demanded and
accepted the bribe money by way of illegal gratification and also attempted fo
obtain further money as bribe for himself-and also for SDM as a motive Jfor
showing favour to complainant in getfing possession of the shop to him -
Conviction affirmed. [Ravindra Kumar Ganvir v. State of M.P.] ...¥87

Prevention of Food Adulteration Act (37 of 1954), Section 16(1)(a)(i)
- Petitioners were prosecuted u/s 7/16 of the Act for violation of Rule 32(e)
_of the Food Adulteration Rules, 1955 - Violation of Rule 32(e} which has
been declared to be ultra-vires; can not be said to be an offence - Conviction
of petitioner for misbranding on account of violation of Rule 32(e) cannot
be allowed fo sustain. [Manoj v. State of M.P] oo ... 1990

Prevention of Food Adulteration Act (37 of 1954), Section
16(1)(a)(ii) - Documents filed by the prosecution itself, which goes to show
that on the relevant date petitioner was possessing the license - Pelitioner
_ was possessing the license on the date of alleged offence, therefore, the
conviction of the petitioner on that account also can not be allowed to sustain.
[Manoj v. State of M.P.] ...1990

Prisoners' Release on Probation Act, M.P. (16 of 1954) - Pefitioner
was convicted u/s 302 of IPC - Application for release on probation on
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.completion of 11 years - Held - Petitioner can not be released on,probation
prior to completion of 14 years as specified in notification - However, his
case can be considered for release on probation even prior to completion of
14 years as he is in jail for more than 10 years - Manner of commission of
crime is also relevant consideration for release on probation - State has
dealt with the aspect while considering the case of petitioner - No irregularity
of any kind has taken place while rejecting the case of petitioner. for release
on probation - Petition dismissed. [Pradecp-Dantre v. State of M.P.] ...2045

Private Medical and Dental Under Graduage Entrance Examination
Rules, M.P. 2009, Rule 9 - See - Niji Wavsayik Shikshan Sanstha (Pravesh
Ka Viniyaman Avam Shulk Ka Nirdharan) Adhiniyam, M.P., 2007, Section 8,
[Akanksha Pandey v. State of M.P.] ...2541

Promissory Estoppel - Grant of license for cultivation of opium poppy
- Petitioner alleged that once the license has been granted it cannot be
cancelled on the principle of promissory Estoppel - Held - When the grant of
license to the petitioner is illegal on the ground of their ineligibility under
the law - The principle of promissory estoppel has no application in such
cases. [Radheshyam v. Union of India] ...¥34

Protection of Human Rights Act, 1993 (10 of 1994), Sections 14 &
16 - Whether the findings in a D.E. in respect of conduct of police personnel
leading to breach of human rights of a citizen, will have a precedent over
the findings of the Human Rights Commission recorded-earlier - Held - On
the basis of such enquiry the Commission returns a finding and directs the
employer to take action - It will not be within the power of authorities to
dilute the finding of the Commission in a domestic enquiry. {M.P. Human
Rights Commission v. State of M.P.] ... ¥45

Public Interest Litigation - Alternative remedy - Petitioner sought
direction to hold an enquiry against the respondent No.5 and fo take suitable
action regarding different Government construction works - Held - Since the
provisions of the M.P. Lokayukt Evam Up-Lokayukt Adhiniyam, 1981 are a
complete Code in itself and provide a remedy to an aggrieved person, he should
at the first instance resort to the remedy provided under the Act - In such a case
the PIL should not be entertained. [Abdul Naim v. State of M.P.] ...2486

Publi¢ Liability Insurance Act {6 of 1991), Section 3 - Liability fo give
relief in certain cases on principle of no fault - The victim died due to electric
shocks and the application by his legal representative u/s 6 of the Act rejected -
Held - The death was due to 'handling’ of hazardous substance being the
proximate cause for death, sufficient it is for the person who claims through
such deceased to mainfain the claim for relief - On principle of no fault liability
the Collector was not justified in rejecting the claim - Petition allowed.
[Mankunwar Bai (Smt.) v. Chairman] ..¥82
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Public Prosecution (Gazetted) Service Recruitment Rules, M.P.
1991, Rule 8(i){a), Schedule ITI Column 3 - Rule prescribes the minimum
age limit for the post of ADPO to be 24 years - Vires of rule challenged on
the ground that minimum age limit for Civil Judge Examination is 21 and
mind has not been applied in fixing minimum age limit - Held - Fixation of
minimum age limit is not illegal or arbitrary and the posts of Civil Judges are
different than that of ADPOs - Petition dismissed. [Bindu Patel (Ku.) v. State
of M.P.] ...1956

Public Service (SC, ST & OBC) Reservation Act, M.P. (21 of 1994),
Section 18 - Reservation of seats - Common Law Admission Test - Age
relaxation - No age relaxation given to OBC candidates - Held - S. 18 only
deals with SC, ST and OBC shall have the same meaning assigned to them
and it was open for the core committee of the university to lay down the age
criterion for CLAT. [Smriti Patel v. State of M.P.]- ...¥37

Public Trusts Act, M.P. (30 of 1951), Section 14 - Trust property in
dilapidated condition and not in any use - Alienation in any manner restricted
in trust deed - Held - It will be beneficial for the object of the trust that trust
property can be sold out and after obtaining entire sale proceeds, another
property can be purchased in the name of trust so that by the income of that
purchased property, the object of the trust can be fulfilled - Appeal allowed.
[Narayan Dharmshala v. Registrar, Public Trust] ...2463

Rajya Suraksha Adhiniyam, M.P. 1990 (4 of 1991), Section 5 -
Externment - Petitioner was indicted and externed for one year from-the district
- Held - Merely because in past the petitioner has admittedly paid fine in the
cases under Public Gambling Act, 1867 and that cases u/ss. 107, 116(3) of
CrP.C., registered against the petitioner the same cannot be the basis for drawing
a nexus with the case which Is registered against the petitioner - Petition allowed
and externment order quashed. [Balbir @ Bunty v. State of M.P.] ... %76

Rajya Suraksha Adhiniyam, M.P, 1990 (4 of 1991), Section 29 -
Delegation of powers - Competence to delegate - Externment - Held - The
State Government alone can delegate the power as contemplated u/s 13 -
Such delegation of power cannot be in favour of a person who is below the
rank of a District Magistrate - If there is exercise of the delegated powers by
the State Government the delegation of same cannot be to an officer below
the rank of a District Magistrate - The District Magistrate cannot further delegate
the power of passing order of externment - The order of externment passed by
Additional District Magistrate quashed. [Ratichand v. State of M.P] ... 1936

Registration Act (16 of 1908), Section 17 - Where there is an oral
partition of the ancestral property, a subsequent memorandum embodying

the factum of partition would nof require registration. [Prahlad v. Shiv Nandan
Kumari (Dead) Through L.Rs.} SC...2441
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Registration of Births and Deaths Act (18 of 1969), Section 8,
Municipalities Act, M.P. 1961, Sections 307 & 308 - Death Certificate -
Appellate Authority - Additional Collector can not entertain an appeal against
a death certificate issued in accordance with the Act of 1969 - The Additional
Collector apparently exceeded his jurisdiction while entertaining an appeal
against the issuance of death certificate. [Shyam Murari Sharma v. Additional
Commissioner, Sagar Division] ... ¥92

Representation of the People Act (43 of 1951), Section 100(1)(a) -
Grounds for declaring election to be void - 'Office of Profit' - Meaning -
Explained - Held - If a profit does actually accrue from an office, it is an
‘office of profit’, no matter how it accrues - An office of profit is an office,
which is capable of yielding a profit that means any pecuniary gam [Tarun
Sharma v. Vishwas Sarang} .. *¥38

Revenue Book Circular, Section 18 - See - Constitution, Article 226,
[State of M.P. v. Nerbudda Valley Reftigerated Products Company Pvt. Ltd.]JSC... 1858

Right to Information Act (22 of 2005), Section 11 - Third party
information - Access to personal service books - Entitlement - Held - The
respondents were right in declining the right of the pefitioner fo have access
to certified copy of the service record and personal record of third party -
Petition dismissed. [Srikant Pandey v. State of M.P ] ...2473

Right to Information Act (22 of 2005), Section 20 - See - Constitution,
Article 226 [Lajjaram Pandey v. M.P. State Information Commission] ...2064

Rules of Legal Education, 2008, Rule 28 - Age on admission -
Common Law Admission Test - Age relaxation - No age relaxation given to
OBC candidates - Held - CLAT has aimed high degree of professional
commitment by catching the students immediately after passing 12th
examination as normally the students clear the 12th exams at the age of 17-
18 years and for maintaining the discipline in the college decision has been
faken in public interest - It is not violative of Rule 28. [Smriti Patel v. State of
M.P.] ... *¥37

Rules of Legal Education, 2008, Rule 28 - Age on admission -
Common Law Admission Test - Age relaxation - No age relaxation given fo
OBC candidates - Held - The Bar Council of India has not intended to
supersede the condition stipulated by the university aiming for high degree
of professional commitment - It has prescribed the maximum age - Criterion
laid down by the CLAT cannot be said to adversely impinged upon the standard
prescribed by the Bar Council of India. [Smriti Patel v. State of M.P.] ...*¥37

Scheduled Castes and Scheduled Tribes {(Prevention of Atrocities)
Act (33 of 1989), Section 18 - See - Criminal Procedure Code, 1973, Section
438 [Kapil Durgwani v. State of M.P.] ...2003

Lo,
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Service Law - Absorption - Maintenance of lien - Permissibility -
Petitioners substantively appointed to a different post by OTL, due to their
selection, their lien if any held in a different post with MPSEDC, previously,
automatically comes fo an end after their appointment and confirmation fo a
different post, substantive in nature with OTL. [G V.S. Shastri v. M.P. State
Electronics Development Corporation Ltd., Bhopal] ..¥79

Service Law - A lower stage in the incremental scale - Meaning -
Held - It cannot be given a restrictive meaning or be interpreted as "one
lower stage in the incremental scale” - "A lower stage in incremental scale”
can only mean any one of the lower stages in the incremental scale including __ -
the lowest and that is the only meaning that can be assigned to the rule.
[Gurudayal Gupta v. Satpura Narmada Kshetriya Gramin Bank, Chhindwara]...2101

Service Law - Appeal - The order passed by appellate authority, which
is bereft of any reason cannot be sustained in the eye of law - Order passed
by appellate authority is quashed. [G.P. Dewangon v. State of M.P.] ...2547

Service Law - dAppointment af Patwari - Petitioner not included in
the select list for providing incorrect information - Held - When furnishing
of the said information was only for the statistical purposes - Any bona fide
mistake by the petitioner which was not with view to have some undue
advantage could not have been made basis for not including the petitioner's
name in the select list. [Yogesh Tembhurne v. M.P. Professional Examination
" Board) ’ ...2085

Service Law - Appointment - The new employer is entitled to verify
the previous antecedents of the person, who is being appointed and after
being satisfied about his service record with the previous employer, can take
a decision regarding his appointment. [Ashutosh Sharma (Dr.) v. School of

Planning and Architecture, Bhopal] . F75
Service Law - Averments of fact - If not denied the same is laken to
be admitted. {G.P. Dewangon v. State of M.P.] "...2547

Service Law - Civil Services (Classification, Control and Appeal)
Rules, M.P. 1966, Rule 14(8) - Departmental enquiry against judicial officer
- Legal assistance during course of D.E. denied - Petitioner participated in
entire departmental proceeding without challenging order rejecting
application for assistance by legal practitioner - Petitioner himself was equally
qualified and was trained as presenting officer and he could even ask for
assistance for fellow colleague with similar experience and status as that of
presenting officer which he choose not fo do - Having given up the right, he
can not now be permitied to turn back and raise a grievance in this respect.
[Dinesh Chandra Pandey v. High Court of M.P.] SC...2007

Service Law - Civil Services (Classification, Control and Appeal)
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Rules, M.P. 1966, Rule 14(8) - Expression ‘may’ would have to be construed as
directory and not absolutely mandatory with reference fo the facts & circumstance
of a given case. [Dinesh Chandra Pandey v. High Court of M.P.] SC...2007

Service Law - Civil Services (Pension) Rules, M.P. 1976, Rule 9(b)(2)
- Withholding of Gratuity and GPF without obtaining sanction from the
Governor - Held - Any outstanding amount against a retired employee can
only be deducted or withheld after obtaining proper sanction/approval of
the Governor - No such sanction/approval taken by the respondents before
withholding retiral dues - The action of respondents seriously violates the
mandate reflecting in the Pension Rules - Withholding of the retiral dues
(GPF and Gratuity) would run counter to the Pension Rules. [Ramesh Chandra
Gupta v, State of M.P.] ...2506

Service Law - Civil Services (Pension) Rules, M.P. 1976, Rule 42(1)(a}
- Veluntary retirement - Petitioner working as peon - He applied on
07.11.2006 seeking voluntary retirement w.e.f 07.02.2007 - Application
accepted on 09.11.2006 and communicated to petitioner on 07.02.2007 -
Petitioner withdrew the said application on 02.12.2006 - Held - The ~
application seeking withdrawal of the application for voluntary retirement
much before the effective date of voluntary retirement and having regard to
the reasons stated by him seeking withdrawal of the application for voluntary
retirement the respondents ought to have allowed his prayer. [Ganpatlal Vyas
v. State of M.P.] : .. 1900

Servme Law - Civil Services (Pension) Rules, M P 1976, Rule 65 -
Whether dues would include Miscellaneous Advance - Held - No - For
applicability of Rule 65, firstly the amount should fall into the category of
‘dues’ and secondly such dues should be specified dues like house building
or conveyance advance or arrears of rent or overpayment of salary or
allowances as prescribed in the explanation appended to Rule 635, but it
would not include, "Miscellaneous Advance" upon not falling into the
category of ‘dues’ - Respondents are directed to release the entire amount of
GPF and gratuity and all other retiral dues - Petition allowed. [Ramesh
Chandra Gupta v. State of M.P.] ...2506

Service Law - Civil Services (Promotion) Rules, M.P. 2002 - Promotion
- D.P.C. recommending the name of the petitioner for promotion but D.E.Q.
withholding the same - Action challenged - Held - When the candidature of
the petitioner gets scrutinized by the D.P.C. and recommendation for promotion
are made by D.P.C. for promoting the petitioner, it could not be subjected to
further scrutiny at the hands of the D.E.O. - The benefit of promotion could
not be denied on the ground of appearance or non-appearance of the
employee before the authority compefent (o issue promotion order. [Fuljencia
Kujur (Smt.) v. State of M.E.] ‘ ...2504
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Service Law - Compassionate appointment - It would be the obligation
of the employer fo deal with the application with immediacy and promplitude
so that the grievance of a family in distress gets a fair treatment in accordance
. with law. [Bank of Maharashtra v. Manoj Kumar Deharia] FB...1876

Service Law - Compassionate appointment - Policy - When the
employer or the Government is at liberty fo evolve a scheme for granting
such appointment from time to time, then the consideration for appointment
has to be made in accordance with the Scheme or Policy that is in existence.
[Bank of Maharashtra v. Manoj Kumar Deharia] FB...1876

Service Law - Compassionate appointment - The gran! of
compassionate appointment is not a vested legal right - It is only benefit
granted in certain circumstances de hors the normal rule of appointment
and when the employer has a right to evolve an appropriate policy after
considering various factors for granting such a benefit, the considerations
have to be made in accordance with the policy that is prevailing at that time.
[Bank of Maharashtra v. Manoj Kumar Deharia] FB...1876

Service Law - Constitution, Article 226 - Departmental Enquiry -
Inordinate delay of 10 years in initiation of D.E. and 4% years of delay in
continuation of said enguiry not convincingly explained - Continuation of
enquiry may severely prejudice promotion prospects of petitioner - Charge
sheef and D.E. liable to be quashed - Respondents directed to pass
appropriate orders. in the matter of grant of senior selection list to petitioner
and if found fit, to extend benefit at par to the incumbent juniors - Petition
allowed. [Pramod Kumar Gupta v. State of M.P.] ...2074

Service Law - Constitution, Article 226 - Selection - M. P.P.S.C.
Examination - Names of petitioners appeared in waiting list - During validity
period of waiting list some posts fell vacant due to either non-joining of
selected candidates or resignation of selected candidates after joining - Held
- As vacancy arose is same vacancy for which advertisements were issued
and the selection process took place, the same will go fo the candidates in
waiting list so long as the waiting list is within the validity period and alive -
Petition allowed. [Jinendra Kumar Jain v. State of M.P.] ...1910

Service Law - Counting of previous service - Petitioner, rendering service
with Allahabad University, subsequently selected and appointed as Professor in
Awdhesh Pratap Singh University - After retirement when he applied for
pensionary benefits, his previous service and probation period was not calculated
for the benefit on the ground that the pefitioner’s lien continued fo be at two
places - Held - Merely because lien is terminated with the previous employer
subsequently after the date of employment with the new employer, does not mean
'‘that services rendered by the petitioner with the present employer shall be ignored
- The services of the petitioner, rendered with the earlier employer, have to be
counted. [Radhakant Verma (Dr.) v. State of M.P.] ...2558
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Service Law - Daily wages employee - Challenged his disengagement
on aftaining the age of 60 years - Held - The petitioner’s services are not
governed by any rules which prescribe an age of superannuation - He cannot
claim continuance in service as of right up to the age of 62 years - Petition
dismissed. [Mathura Prasad Yadav v. State of M.P.] ...1950

Service Law - Departmental Enquiry - Natural Justice - Departmental
enquiry concluded and petitioner, eventually was punished with order of
compulsory retirement - Order challenged on grounds that without any
justification after the delay of 15 years, D.E. was completed ex parte without
affording proper opportunity of hearing to pelitioner - Held - It is not a case
of petitioner that he did not have the notice of departmental enquiries -
Respondent's version in the return that the petitioner was served with notice
and he did not participate in the departmental enquiries proceedings, 5o he
was proceeded ex parte, has not been disputed by the petitioner by filing the
rejoinder - Petitioner failed to show that prejudice has been caused to him
on account of violation of principles of natural justice - No fault can be
found with the order passed by the Disciplinary Authority. [G.P. Dewangon v.
State of M.P.} ...2547

Service Law - Deputation - Permissibility - Petitioner wds sent on
deputation from Forest Department fo Narmada Valley Development
Department, which is another department of State Government, without his
consent - Held - Deputation without consent of an employee not permissible
- Petition allowed. [K.P. Bhalse v. State of M.P.] ...2292

Service Law - Disciplinary Enquiry - Misconduct of the Bank Officer
- What amounts to? - Held - It is no defence available to say that there was
no loss or profit resulted in the case when the officer employed acted without
authority - The very discipline of an organization more particularly a Bank
is dependent upon each of its offices and officers acting and operating within
their allotted sphere - Acting beyond-once authority is by itself a breach a
discipline and a misconduct. [Satyapal G. Purswani v. Central Bank of India]...*36

Service law - Disciplinary Enquiry - Quantum of punishment - Scope
of interferénce - Held - The scope of judicial review is limited to the deficiency
in the decision making process and not the decision unless the punishment
imposed by the disciplinary authority or the appellate authority shocks the
conscience of the Court there is no scope for interference and if the Court
comes fo the conclusion that the punishment is shockingly disproportionate,
it would be appropriate to direct the disciplinary authority or the appellate
authority to reconsider the penalty imposed or it may make an exception in
rare case and impose appropriate punishment with cogent reasons in support
thereof. [Satyapal G. Purswani v. Central Bank of India] ...¥36

Service Law - Disciplinary Enquiry - Scope of Judicial review - Held
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- Power of judicial review available to the Court under the Constitution takes
in its stride domestic enquiry as well and it can interfere with the conclusions
reached therein if there is no evidence fo support the findings or the findings
recorded were such as could not have been reached by an ordinary prudent
man or the findings were perverse or made at the dictales of the superior
authority. {Satyapal G. Purswani v. Central Bank of India] ...¥36

Service Law - Family Pension - Delay in claim - Held - Even if there
exist some delay in approaching the Court, the same would not come in the
way of Widow Petitioner, who is claiming Family Pension. [Shanti Devi (Smt.)
v. State of M.P.] - ...2316

Service Law - Family Pension - Respondents not disputing the widow
to be the legally wedded wife of the deceased who was getting pension until
his death - The petitioner would be fully competent and eligible to obtain the
benefit of disbursement of Family Pension - Petition allowed. [Shanti Devi
(Smt.) v. State of M.P.} ...2316

Service Law - Guest Faculty for giving lectures required to swear in
affidavit that he/she is not involved in teaching in other institution - Purpose
- Held - A close scrutiny and comparative analysis of Clause (8) and Condition
No.10(4) clearly reveal that the purpose of seeking such an affidavit from a
candidate, is to secure an underiaking that the Guest Faculty shall devote
his/her optimum time, effort and energy in preparing and delivering good
- lectures to the students and shall not treat the assignment to be a multiple
engagement with multiple educational institutions, with a solitary objective
of earning more and more honorarium. [Manish Gupta v. State of M.P.]...*64

Service Law - Industrial Training (Gazetted) Services Recruitment
Rules, M.P. 2008, Rule 8 - Appointment of Principal Class I & II - Eligibility
- The candidature of the petitioner rejected for the reason that they were
‘holding B.E. Degree in Computer Science and executive instructions provided
that B.E Degree with Civil, Mechanical, Electrical and Electronics are only
eligible - The recruitment rules provided B.E. in any discipline - Held - The
execufive instructions issued by the State Government to the Public
Commission cannot supersede the Statutory Recruitment Rules in the matier
of recruitment for the post of Principal Class I and Class Il i.e. the M.F.
Industrial Training (Gazetted) Services Recruitment Rules, 2008. [Sanjeev
Kumar Batham v. State of M.P.] .. 1931

Service Law - Land Revenue Code, M.P. (20 of 1959), Sections 22 &
104(2) - Termination of Patwari - Held - The Sub Divisional Officer has the
authority to exercise powers of the Collector u/s 104(2) of the Code regarding
appointment of Patwaris - The Sub Divisional Qfficer has the power to appoint
and dismiss Patwari. [Ravindra Kumar Gupta v. State of M.P.] ...2511

" Service Law - Mala fide transfer - Person against whom allegations
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of mala. fides are made, has to be personally impleaded and plea of mala
fides has to be properly pleaded and proved. [Bhagwati Singh Verma v. State
of MP] ...2466

Service Law - Policy for regularization - The candidate to be
regularized should be a candidate whose appointment at the initial stage is
irregular and he should have been appointed 10 years back and working
continuously and should have been appointed on the basis of fulfillment of
criteria laid down in recruitment rules - At the time of appointment pefitioner
was not possessing qualification of Diploma or Degree in Engineering which
is minimum criteria for appointment to the post of Sub-Engineer - His
appointment would fall in the category of illegal appointment - Held - The
criteria of possessing Diploma or Degree for period of 10 years laid down
" in policy is a criteria laid down on the basis of principles of law as has
emerged from judgment of Supreme Court in Umadevi's case [(2006) 4 SCC
-1] - State Government and Competent Authority have not committed any error
in rejecting claim of petitioner. [Shailendra Kumar Sahu v. State of M.P.]... 1922

Service Law - Probation and confirmation - By confirmation, an
incumbent is deemed to have been absorbed in the service on a post to which
he was initially appointed on probation. [G.V.S. Shastn v. M.P. State Electronics
Development Corporation Ltd., Bhopal] . L¥79

Service Law - Promotion - When promotion is granted by way of
absorption’in.a higher cadre post after due scrutiny, if will only have
prospective effect. [Umakant Mudgal v. State of M.P.] ..2552

" Service Law - Reasonable restriction on multiple employment - Clause )
10(4) of the invitation letter stipulated that the Guest Faculty member should
not be involved in teaching in any other-college - Held - There appears to be
a clear objective behind asking a Guest Faculty about his, other engagements
with other college and even if the same is taken or felt as-a "restriction” for
abrarmng analogous employment, the same seems fo consist of a pmus nexus
with the objective, sought to be achieved by the Higher Education Department
ana’/or the college - It passes the test of reasonableness and could not be classified
as "unreasonable” in any manvier. [Mamsh Gupta v. State of M.P.]” ..x64

Service Law - Recruitment of Clerk-Steno 7 Assistant G'rade-III -
Rejection of application forms of candidates on ground that the certificates
of diploma have not been issued by a university recognised by UGC or by
DOEACC or by a Govt. Polytechnic College - Held - It is clear and apparent
that none of the certificdtes have been issued' by the affiliating institutions
i.e. the concerned universifies, the DOEACC or the Government and, therefore,
none of them conform to the' requirenient -'No fault iri rejection of the petitioners’
forms - Petition dismissed. [Mukesh Tripathi v. Registrar General] )

Service Law -.The petitioners initially appointed as Assistant Engineer
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were subsequently promoted as Executive Engineer vide order dated 07.02.2005
on probation - They were reverted back by impugned order dated 12.05.2010
on the ground that they have not successfully completed their period of probation,
as they were not awarded 2 'B' grades during period of the years 2006, 2007 &
2008 - Held, - The period of probation of the petitioners includes the entire
period of service rendered by them on probation on the promotional post of
Executive Engineer i.e. from 07.02.2005 to 12.05.2010 - Thus the respondent
authorities are required to consider the entire service record of the period of
probation for the purpose of considering the case of the petitioners for
confirmation on the post of Executive Engineer - The petitions were allowed and
order dated 12.05.2010 guashed - The matter reverted back for reconsideration
laking into consideration the entire period of probation i.e. from 07.02.2005 to
12.05.2010. [Narendra Kumar Singh & Raj Kumar Jain v. MPSEB] _...¥46

Service Law - Transfer - Until and unless the transfer is vitiated by
mala fide or is made in violation of any statutory provision, the Court cannot
interfere with the order of transfer. [Bhagwati Singh Verma v. State of M.P.]...2466

Service Law - Withdrawal of resignation - Pelitioner has not submitted
any application for withdrawal of his resignation prior to the date reflected
in the notice period - The question of accepling the application for withdrawal
of his resignation does not arise. [Virendra Kumar Mandloi v. State of M.P.]...*73

Service Law - Withholding of Gratuity and GPF - Natural justice -
Petitioner Gratuity and GPF withheld without holding an enquiry or issuance
of show cause notice - Held - Action cannot be said to be proper. [Ramesh
Chandra Gupta v. State of M.P.] © 7 ...2506

Specific Relief Act (47 of 1963), Sectmn 28 - Rescission of contract
for sale - In a case where decree holder is not directed, under decree of
specific performance of execution of sale deed, to pay the balance and rather
the judgment debter is directed to receive the balance amount and execute
the sale deed, within a siipulated time, the non-payment of balance amount
by decree holder will not attract S. 28, unless the judgment debtor gives a
notice by himself or through the Court requiring decree holder to pay/deposit
the balance - Petition dismissed. [Khoobiramv Smt. Urmila Chouhan] ...*61

Stamp Act (2 of 1899), Sections 33 & 36 - Once the document is
exhibited while recording the statements of witnesses and the same is not
objected by the other side af that stage, then the other side does not have

“any right or authority to challenge its admissibility at any subsequent stage
on the ground of deficit or non-paymem of the stamp duty. [R. Hanfi
Yogendra' Singh Dashmer] - 2402

Succession Act (39 of 1925), Sections 57 & 213 - Probate - Letter of
© administration - When not necessary - A probate will not be-required to be
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obtained by a Hindu in respect of a Will made outside those territories or
covering the immovable properties sifuated outside those territories.

[Rupindersingh Anand v. Smt. Gajinder Pal Kaur] ...*¥50

Sugar (Control) Order, 1966, Clause 4 & 5 - See - Essential
Commodities Act, 1935, Section 3(3D) & (3E) [Barwani Sugar V. Union of
India] _...*40

Tender - Non-consideration of terms of tender - Petitioner did not
comply with clause 4 of the "Important Instructions to Tenderers" - Commercial
bid submitted by the petitioner was rightly found to be unresponsive and
was not considered. [Kineco Pvt. Ltd. V. West Central Railways] ...2489

Tender - Parity - Each tender notice is governed by a particular set
of conditions and the criteria or the principle applied for evaluation of a
bid in one tender cannot be applied in another - On that ground parity cannot
be claimed. [Kineco Pvt. Ltd. V. West Central Railways] ...2439

Trade Unions Act (16 of 1926), Section 10 - Derecogition of Trade
Union - Show Cause Notice - M.O.U. signed by management and M.P. Bank
Officer's Association requires issuance of show cause nolice before
derecognizing trade union - Held - Petitioner union not signatory 1o MO.U
cannot claim previlidges conferred by said M.O.U. - Non-compliance of
M.O.U. does not arise. [All India State Bank of Indore, Officers Co-ordination

Committee v. State Bank of Indore] . L[
Transfer of Property Act (4 of 1882), Section 44 - See - Civil Procedure
Code, 1908, Order 39 Rules 1 & 2 [Girish Shrivastava v. N.K. Pateria] ..2164

Wakf Act (43 of 1995), Sections 54 & 55 - See - Constitution, Article
226 [Maszid Chandal Bhata Prabandh Committee v. Secretary, Local Self
Department] N C. 1952

Workmen's Compensation Act (8 of 1923) - Death by a dog bite -
Could it be termed as during the course and arisen out of employment - Held
-Deceased was required to remain present in the office and while performing
the work, suddenly a mad dog entered in the office and bit the deceased
which means that the incident occurred during the course and arisen out of
employment - The employer can be forced to pay compensation. [Executive
Engincer v. Smt. Kalawati] ...1967

Workmen's Compensation Act (8 of 1923), Section 4A(3) - Interest
- Commissioner allowed the inferest @ 6% p.a. - Challenged in appeal and
prayer made for enhancement - Held - The penalty which is prescribed by
virtue of Sub-clause (a) of Sub-section (3) of Section 44 is 12% - Accordingly, .
the claimants are entitled to get the rate of interest @ 12% p.a. - Appeal of
claimants partly allowed. [Baijnath Choudhary v. Secretary, M.G.M. Higher
Secondary School] ; ...2339
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Workmen's Compensation Act (8 of 1923), Section 4A(3) - No
prayer for penalty made in the claim - In appeal, prayer made for award of
penalty - Held - In the absence of any prayer of penalty, there was no
reasonable opportunily fo the employer fo offer any explanation for non-
payment of amount of compensation within the stipulated period - Penalty
rightly not awarded. [Baijnath Choudhary v. Secretary, M.G.M. Higher Secondary
School] ...2338

Workmen's Compensation Act (8 of 1923), Section 4A(3) - Penalty
- Power of the Commissioner - The manner in which it is to be exercised -
Held - The Commissioner of Workmen Compensation Act before imposing the
penalty has to record somé findings for imposition of either the maximum
penally or some penalty whatever the facts and circumstances permil 1o
impose the percentage of penalfy. [Executive Engineer v. Smt. Kalawati]... 1967

Workmen's Compensation Act (8 of 1923), Section 12 - Principal
employer denying to pay compensation on the ground that deceased workman
was employed by a contractor and not by him - Held - S. 12 of the Act is
specific which primarily fix the responsibility of the Principal employer to
pay the amount of compensaiion - The Principal employer cannot be absolved
from its liability to pay the amount of compensation. [Baijnath Choudhary v.
Secretary, M.G.M. Higher Secondary School} ...2339
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POSTING TO THE MADHYA PRADESH HIGH COURT

We congratulate Shri Sri Niwas Aggarwal on his posting as Judge of the
High Court of Madhya Pradesh. Shri Sri Niwas Aggarwal took Oath of the
High office on 28-10-2010.

Shri Sri Niwas Aggarwal

Bom in Delhi on 25-08-1950. Did B.Sc. and Master of Laws, both from Delhi
University. Had the distinction of getting several gold medals and silver medals, both
during the L.L.B, and L.L.M. studies. Enrolled as an Advocate with Bar Council of
Delhi on 25-10-1980. Practised civil and criminal law, both original and appellate side
in District Courts, Delhi High Court and Supreme Court. Became Advocate on record
in Supreme Court in 1984 and had the distinction of attaining first position in Advocate-
on-record examination. Joined Faculty of Law, Delhi University as part time
Lecturer-in-Law in 1986 and continued teaching there till appointment as Additional
District & Sessions Judge, Delhi on 30-11-1991. Handled several important matters
of public importance and exercised different jurisdictions as Member of Delhi Higher
Judicial Service. Went on deputation as Presiding Officer of Debt Recovery Tribunal,
Delhi on 20-12-2000. Was appointed as Chairman of an All India Working Group for
suggesting amendments in Recovery of Debts Due to Banks and Financial Institution
Act, 1993. Worked as Registrar General of High Court of Delhi from 14-10-2005 till
27-02-2006, Elevated to the Bench of High Court of Delhi as Additional Judge on
28-02-2006 and was confirmed on 25-04-2007.

As a Judge of High Court of Delhi, delivered more than 2000 Jjudgments. Sat
on almost all jurisdictions, civil & criminal, and also on Company side. Handled
many important matters including PIL cases. In 19 years of judgeship, acquired
rich judicial and administrative experience.

Transferred to High Court of Madhya Pradesh and took Oath on 28-10-2010.

We wish Shri Sri Niwas Aggarwal, a successful tenure on the Bench.



OVATION TO HON'BLE SHRI JUSTICE SRINIWAS AGGARWAL

Shri R. D. Jain, Advocate General, M. P., while felicitating the
Judge, said :

Tt gives me pleasure to extend hearty welcome to Hon'ble Justice Sri Niwas
Aggarwal on his posting as a Judge of this Court.

Born in Delhi on 25.8.1950 Shri Sri Niwas Aggarwal did B.Sc and Master
of Laws from Delhi University. Because of his meritorious performance he got
several gold medals and silver medals both in the degree course of LL.B and
LL M. Justice Sri Niwas Aggarwal was enrolled as an Advocate with Bar Council
of Delhi on 25.10.1980 and practised in civil and criminal law in District Courts,
Delhi High Court and Supreme Court. He obtained first position in Advocate-
on-record examination in 1984. He was also a part time Lecturer-in law in Faculty
of Law, Delhi University--’anfd:éQntinued teathirig there till his appointment as
Addl. District & Sessions Judge, Delhi on 3 0:¥171991. As 2 member of Delhi
Higher Judicial Service Justicé Sri Niwas Aggarwalhandled several important
matters of public importance.: Justice Sri Niwas-Aggarwal went on deputation
as Presiding Officer of Debt Recovery Tribunal and was appointed as Chairman
of an all India Working Group for suggesting amendments in Recovery of Debts
Due to Banks and Financial institution Act 1993. He worked as Registrar General
of High Court of Delhi from 14.10.2005 till 27.2.2006. Justice Sri Niwas
Aggarwal was elevated to the Bench of High Court of Delhi as Additional Judge
on 28.2.2006 and was confirmed on 25.4.2007. o

1 may draw the attention of Your Lordship towards the problems of arrears
of cases in the High Court which call for remedial measures and change is
envisaged in this regard. With Your Lordship’s experience as a Judge of Delhi
High Court this problem may be solved to a great extent in this State. Judgments
delivered by his Lordship as a Judge of Delhi High Court reflect upon his socio
legal concept. He feels concerned about the poor class and has always tried to
stress upon the supremacy of law. 1 may profitably refer Your Lordship’s view
on the object and policy of legislature which were taken note ofin the case of
Multipurpose Training Centre and for ameliorating plight of workers, the
expediency of fixing minimum wages was stressed. -

Your Lordship took note of working conditions of labourers and felt that
there is a need of treating the employees in accordance with the directions of the
various statutory provisions and if the employer denies the benefit of statutory
provisions to the employee, then such aright can be enforced by a Writ Petition.
In the case of Secretary Education v. Mukesh Chand the plight of disabled
persons was sympathetically considered by Your Lordship and it was laid down
that the persons appointed against the post reserved for disabled persons should



not be refused appointment against the general seats. This was so laid-down
with a view that the disabled persons may get larger share in the services beyond
the quota fixed for them.

These are some illustrations of cases. in which Your Lordship took special
care for uplifting the status of havenots.

Your Lordship dealt with a large number of cases under the Companies
Act inrelation to amalgamation of companies, holding of the meetings of share-
holders, and in arbitration matters Your Lordship decided many legal questions.

1t is indeed a matter of pride to welcome a jurist having such a bright
academic career and whose judicial merit and distinction as a Judge of this court,
will be a great asset to people of this State which is known for its high traditions
through out the country.

I, on behalf of State Govt., Law Officers and My own behalf welcome
Your Lordship and wish a successful tenure as Judge of this Hon’ble Court.

Shri Anil Khare, President, M. P. High Court Bar Association,
Jabalpur, while felicitating the Judge, said :— _

1feelit to be my proud privilege when I stand here on behalf of the Madhya
Pradesh High Court Bar Association, Jabalpur to welcome my Lord Hon’ble
Justice Shri S.N. Aggarwal on his transfer as the Judge of this prestigious High
Court from the Delhi High Court. This is a moment wheri I feel it to be my duty
to apprise My Lord with the history and the glory of the High Court of Madhya
Pradesh and also with the high traditions of this prestigious Bar Association.

The High Court of Madhya Pradesh came into existence on 1st of
November 1956 on the reorganization of the States by virtue of State
Reorganization Act, 1956. Hon’ble Justice M. Hidayattullah who was the
Chief Justice of Nagpur High Court before the formation of present state of
Madhya Pradesh was appointed as the first Chief Justice of this High court.
With the constitution of the High Court of Madhya Pradesh, this Bar
Association came into existence. From its inception the legal fraternity has
witnessed and felt the Madhya Pradesh High Court Bar Association’s well etched
principles, determination and endeavor for the cause of justice.

The credentials and professional profile of My Lord has already been
read out by my earlier speakers: The said professional profile speaks volume
of My Lords intellect and legal acumen and makes us confident that My Lord
would leave no stone unturned in preserving the Rule of Law and protecting the
sacred Constitution given by ‘We the People’.

The hallmark of Indian Judiciary is its independence and we expect that



My Lord would protect the same for ensuring that the faith and confidence of
the public in the judicial system remains intact.

The concept of judicial independence was described in C. Ravichandran
lyer Versus Justice A.M. Bhattacharjee and Others, reported in (1995) 5 SCC
457, inthe following words :- -

“To keep the stream of justice clean and pure the Judge must be endowed
with sterling character , impeccable integrity and upright behavior . Erosion thereof
would undermine the efficacy of the rule of law and the ‘working of the
Constitution itself. The Judges of higher echelons , therefore should not be mere
men of clay with all the frailties and foibles , human failings and weak character
which may be found in those in other walks of life. They should be men of fighting
faith with tough fiber not susceptible to any pressure, economic , political or of
any sort. The actual as well as the apparent independent of judiciary would be
transparent only when the office- holders endow those qualities which would
operate as impregnable fortress against surreptitious attempts to unidermine the
independence of the judiciary. In short, the behaviour of the Judge is the bastion
for the people to reap the fruits of the democracy, liberty and justice and the
antithesis rocks the bottom of the rule of law.”

My Lord has come to this prestigious High court when much is talked about
the concept ofjudicial accountability. Thou gh the concept was not incorporated
by the framers of the Constitution still the oath under the Constitution makes a

Judge accountable to the expectations of “We the People’.

This High Court Bar Association is well known for its high traditions, which
wouid always be felt by My Lord during his tenure as a Judge of this High Court.
At this moment when I am welcoming My Lord, I feel duty bound to assure that
the Bar would always be keen and willing to extend its fullest of cooperation in
the discharge of My Lords duties. :

1 on behalf of the Madhya Pradesh High Court Bar Association and also
on my own behalf once again warmly welcome you and hope for a bright and
siiccessful tenure as a Judge of this High Court. Lalso wish that all the goodness
of the almighty be showered upon you.



Shri T. S. Ruprah, President, High Court Advocates' Bar
Association, Jabalpur, while felicitating the Judge, said :—

I deem it to be my proud privilege to offer felicitations to your Lordship on
your transfer as Judge of this High Court. We welcome Hon’ble Shri Justice
SRI NIWAS AGGARWAL _ -

My Lord, today you join the distinguished group of jurists who have left their
indelible mark on its institutional culture, Your professional profiles are also truly
remarkable and enviable and make you eminently suitable for this high honour. Your
all round experience since 30.11.1991 as the Additional District and Sessions Judge
and thereafter as a Judge of the High Court of Delhi from 28.2.2006 onwards, is
bound to help in successfiil and satisfying discharge of your duties and obligations.
Since the success of the judiciary and judicial administration in the State is closely
linked with your success in this office, we wish and pray for your success.

My Lords, this Bar is known for its high traditions. It is full of illustrious
seniors and energetic bright young members who are extremely respectful and
courteous. We the members of the Bar, have great expectations from your
Lordship. Early decisions of cases are the dire need of the day. Public stares at
the face of judiciary as the only source to hold their faith in the system. The
judiciary has to keep the belief of the litigants. My Lord will bring to your task a.
wealth of experience, the vast knowledge of law, an almost inexhaustible fund of

_patience, tolerance and compassion and above all what lawyers always appreciate

in a Judge, unfailing courtesy, affection and regard to the Bar.

My Lords, from the side of the Bar, with firm convicfion Wwe assure your
Lordship of our fullest co-operation in discharging your functions,

I, on behalf of all the members of the High Court Advocates Bar
Association and on my own behalf welcome Your Lordship to this glorious
institution and wish Your Lordship a very brilliant and successfil tenure.

Shri Radhelal Gupta, Assistant Solicitor General of India, while

felicitating the Judge, said :—
) "I have the honour of intréducing before the august house a great legal
luminary Hon’ble Shri Justice Sri Niwas Aggarwal who is today gracing the high
. Office of Hon’ble Judge of this High Court. .

. Before introducing Your Lordship, I offer my heartiest welcome and

.

congratulate Your Lordship for adoming the High Office of Hon’ble Judge, High
Court of MP, . C :

My Lord Shri Justice Sri Niwas Aggarwal,
Your Lordship has completed Bachelor of Science Degree and Law from



Delhi University. Your Lordship has been accolade with various gold medals,
while studying LLB and LLM. Your Lordship was enrolled by the Bar Council
of New Delhi in the year 1980. Your Lordship since beginning of His carrier has
been meticulous, stickler, immutable, became Advocate on record in Supreme
Court in the year 1984 and had the distinction of attaining first position in
Advocate - on - record examination. Your Lordship has also the honour of
working as Lecturer (part time) of Law, Delhi University in the year 1986 and

continued there at till His Lordship was appointed as Additional District and *

Sessions Judge in the year 1991.

His Lordship has exercised different jurisdictions as Member of Delhi Higher
Tudicial Service. Your Lordship has also graced the Office of Chairman All
India Working Group for suggesting amendments in Recovery of Debts Due
to Banks and Financial Institutional Act 1993, Registrar General High Court
of Delhi, Additional Judge for the Bench of High Court of Detlhi for one year
and finally today Your Lordship is taking oath of the High Office of Hon’ble
Judge of this temple of Justice.

Being Judge of the High Court your Lordship has the credit of delivering
more than 2000 judgement till now, graced allthe jurisdictions of Civil & Criminal
and on Company side, handled many important matters including Public Interest
Litigation cases. Your Lordship in the journey of Justice has acquired rich judicial
and administrative experience.

T am very much hopeful that with the' help of Your Lordships great
experience and wisdom Your Lordship shall set mile stones in the history of
judicial administration of this great temple of Justice.

Before concluding my address today I remember the few words of Hon’ble
Shri Justice Raina who once said :

« Administration of justice is very solemn duty and it demands whole hearted
devotion. Being religious minded, I believe that God alone is the true foundation
of justice and the Judges are called upon to discharge the judicial functioning as
his agents. We are accountable to god for all that we do in discharging our
functioning and therefore, it is necessary forus to do our best according to light
and wisdom given to us by him. I have always felt that if we fail in doing justice
to others, we shall not be entitled to claim justice for ourselves from god."

At last but not the least, I once again on behalf of Government of India, law
officers of the Central Government and my own behalf, I sincerely offer my
whole hearted welcome and best wishes Hon’ble Shri Justice Sri Niwas Aggarwal
to the city of marble rocks and holly river Narmada.

»



Shri S. C. Datt, President, Senior Advocates' Council, while
felicitating the Judge, said - '
On behalf of the M.P. High Court Senior Advocates Council and on my

own behalf, I wish you a very good welcome on your appointment as a Judge
of this High Court.

You, My Lord, have wide experience both in the Court craft and conduction
of cases.

You were a versatile student and have obtained several Silver and Gold
Medals during L.L.B. and L.L.M. Examinations.

You started practice on 25.10.1980 and were enrolled as an Advocate
with Bar Council of Delhi. You also joined Faculty of Law, Delhi University as
Part Time Lecturer in Law in 1986 and continued tedching till appointed as
Additional Sessions Judge, Delhi on30. 11.199] Later on, after working
as Presiding Officer of Debt Recovery Tribunal, Delhi and Registrar General of
High Court of Delhi, you were elevated to the Bench of High Court of Delhi as
an Additional Judge on 28.2.2006 and were confirmed op 25.4.2007 and now
you have been transferred to the High Court of MadhyaPradesh, Jabalpur.

My Lord, your wide and varied experience both of Court and adjudicating
cases would be beneficial to us. You have delivered more than 2000 judgments
till now and you have acquired rich judicial and administrative experience.

~ We wish, Your Lordship, a very happy and successful tenure.

Reply to Ovation by Shri Justice S. N, Aggarwal

Thank you very much for your generous comments about me. I am honoured
by your kind words. I am over-whelmed by the affection and regard shown to
me by the Bench and Bar of Madhya Pradesh High Court at Jabalpur. I am
indeed happy to have the pleasure and privilege of expressing myself on this
solemn occasion.

I'have a humble origin and I have no shame in admitting this fact. Rather, I
take pride in acknowledging this fact for the reason that despite my modest
background I was able to rise to the present position. I attribute this rise inmy
career to my own hard work and dedication and above all I owe it to the blessings
of my late parents. Right from childhood till now, my life had been full of struggle.
I did my Senior Secondary from a Government-aided school and then did two
years Diploma in Pharmacy in 1971. Thereafter, my entire education starting
from Graduation till Master of Laws Degree from Delhi University was part
time, working simultaneously for livelihood as a paramedical staff with the
Government till I was enrolled as an Advocate with the Bar Council of Delhi in



October, 1980. I have practised as an Advocate.in aimost all the courts of Delhi
up to the Hon’ble Supreme Court till I was appointed as an Additional District
& Sessions Judge, Delhi in 1991. I also had the privilege to work as a part time
lecturer in law at Delhi University for almost five years. Many of my students are
working as Judicial Officers not only in Deihi but in other parts of the country
also. As a member of Delhi Higher Judicial Service, I have held various positions
including that of Presiding Officer in DRT, Delhi from December 2000 to-October
2002. 1 was called upon to take over as Registrar General of Delhi High Court
by its then Chief Justice, Justice Markandey Katju on 14th day of QOctober,
2005 and worked in that position there till 1 was elevated to the Bench of Delhi
High Court on 28.02.2006. Ever since then till now, I have tried to givemy best
to the system notwithstanding serious medical problems of my wife and other
problems at the home front.

The Constitution of India requires an oath in the name of God or on solemn
affirmation to be taken by a Judge before he takes over his office of judgeship
either in the High Court or in the Supreme Court. It has often been said but
needs to be said again that this oath taking ceremony is neither an empty ritual
nor a matter of formal procedure. It is an occasion of making solemn promises
for the performance of which the oath taker will be responsible not only to the
people of this country but also to God and to his own conscious. I seek blessings
of Almighty for giving me strength to fulfill this oath.

- Thave had the privilege and a chance to watch the legal system very closely.
Our justice delivery system commands very high respect and the citizens have
placed the judiciary on a high pedestal. Judiciary is a repository of public faith. It
is the trustee of people. After knocking at all the doors and failing to get justice,
people approach the Judiciary as a last resort. The Bar plays an important and
indispensable function.in the-administration of justice. I have great respect for it
and hold it in the highest esteem. Its commitment, its ethos and principles, its
intelligence and its collegiality, is a precious thing which must be nurtured and
protected. Although the Bar acts as the watchdog of the Bench, the relationship
between these two important limbs of the justice delivery system must be marked
by cooperation, coordination and harmony. I believe that everyone is entitled to
a fair and public hearing by an independent and an impartial Court for the
determination of his rights and obligations. We all, both at the Bench and the
Bar, have to put our best foot forward to bring about a fair and just governance
propelled by fair and just means. Injustice in all its manifestation has to be repeiled.
We have to ensure that the Rule of Law is maintained and purity of the Constitution
is preserved, both in its structure and in its soul. : X

We, in India, are blessed with a highly ethical judiciary. It need not be
emphasized that the good governance and the efficient working of the democratic



machinery of a country is heavily dependent upon the ethical standards and
controls that are followed by its judiciary. Confidence in the judiciary does not
require a belief that all judicial decisions are wise, or all judicial behavior
impeccable. What it requires, however, is a satisfattion that the Justice system is
based upon values of independence, impartiality, iﬁt’egrity and professionalism
and that the system purs&é_s'thq_s,q-yalues_faith'fully; "Courts and Judges have a
primary responsibility to conduct themselves in & manner that fosters that
satisfaction. . L

We must also note that the judicial system ié-_n_o_t‘ free from criticism. Like
other public institutions, the judiciary mustbé subjected to fair criticism and if
the occasion demands, t{:ep,dl;ﬂfrf_lt criticismﬁ.-_.‘ﬁcﬁnjlous abuse of a particular
member of the Judiciary orattatk which questions the integrity of judicial institution
undermines the public corifidetice in the Court§ dfid:acceptance ofits decisions,
This does not necessarily mean'that.the Cotirt'should be immune from criticism.
But these critics should always Keep in'their mind that the Judiciary plays a
pivotal role in maintaining the rule of law and those who hold positions of power
and influence in the country have a responsibility to ensure that this institution
survives and protect the valuable rights of citizen of this Country. Unwarranted

and irresponsible criticism of judiciary would subvert the judicial independence.

T'am extremely conscious of the onerous responsibility you have entrusted
upon me as a Judge of this Court. It will be my sincere endeavor to do my best
and live up to your high'expectations. AsIhave entered this hermitage after my
transfer from Delhi High Court, I pray to the Almighty to give me strength and
courage to maintain the high standards set up by the present and former Jud ges
of this court. I shall try to deliver my best in this Court with whatever little
administrative and judicial experience I have acquired in 30 years of my legal
career. In conclusion, I beseech all my colleagues on the Bench and also the
learned members of this great Bar to enlighten my task by giving me all their
goodwill, support and encouragement for the effective promotion and protection
of Rule of Law and human rights. In return, I assure you that you will never find
me wanting on any count in the discharge of my constitutional obligations.

Thank you afl so very much for coming and allowing me to express myself
on this occasion. I am touched greatly by your generosity and. great honour
given to me by you all on this occasion. I wish every one of you well and extend
Ty warmest greetings for happy deepawali and a bright and prosperous new
year 2011. ‘

Thank you.
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Farewell

Justice Shantilal Kochar

Born on October 26, 1948 at Balaghat Madhya Pradesh. Completed
matriculation in the academic year 1964-1965 from Nagar Palika School
Balaghat. Done Graduation in the academic year 1969-1970 from Durga
Mahavidyalaya (Ravi Shankar University) Raipur, Post Graduation in Economics
from Govt. Jata Shankar Trivedi College Balaghat (Sagar University )M.P, and
L L .B. from Palival Law College, Tehsil Wara Seoni, District Balaghat.

Joined Profession in the year 1973 and started practice in High Court as
well as District Court, Jabalpur. Elected as member of the Bar Council in the
year 1984 and remained member of Bar Council of Madhya Pradesh up to the
elevation. Worked in almost all Committees of the Bar Council as member as
well as Chairman of the Committee (Committee for enrolment of Law Graduates
as advocates, Finance Committee, Examination Committee, Library Committee,
Executive Committee, Building Committee, Advocates welfare Committee as
well as Trust etc.) Also worked as treasurer of the Council for 10 years. Practised
in Criminal, Constitutional, Civil and Service matters.

Elevated as Additional Judge of M.P. High Court Jabalpur on October
22,2001 thereafter transferred to Indore Bench and joined on November 5,
2001 in Indore Bench. Was confirmed as permanent Judge of High Court of
Madhya Pradesh on March 27, 2002 and demitted office on 25-10-2010.

We wish his Lordship a healthy, happy and prosperous life.



Hon'ble Shri Justice Viney Mittal, bids farewell to the demitting
Judge :—

Some words are easy to pronounce, but rather very difficult to comprehend
and digest. FAREWELL is one such word. The mixed reactions it evokes are—
a moment of separation for all- but a feeling of satisfaction for the one who
leaves with ajob well accomplished, and a feeling of gratitude towards the system-—
and a void and vacuum which would never be filled up.

It is with these varied and myriad reactions that we have gathered here
today to honour and bid a very warm adieu to Hon’ble Mr. Justice Kochar,
who on completion of a distinguished and very successful innings as a Judge
of High Court of Madhya Pradesh, is leaving us, to render still more strenuous
service to the system and society.

Justice S.L.Kochar was born on October 26, 1948, in a business family, at
Balaghat. After completing his schooling, he graduated in Commerce from
Durga Mahavidyalaya, Raipur (Ravishankar University), and thereafter did his
Masters in Economics, from Jatashankar Trivedi Mahavidyalaya, Waraseoni,
Balaghat. After completion of law from S.S.Patel Vidhi Mahavidyalaya, he was
enrolled as an Advocate in December, 1973. While in practice, he excelled
himself'in Criminal Law, and was known for his excellence in the art of Cross-
examination. Though practicing on the criminal side, he never left an opportunity
to prove hisacumenin other branches of law, as well, thusmaking him an all-
rounder in profession. In a short span of time he gained such popularity that he
was elected, successively, as a member of Bar Council of Madhya Pradesh, and
contributed his expertise, while participating in its various committees.

The height which Shri Kochar acquired in the profession was aptly recognized
and he was elevated as Judge of the Madhya Pradesh High Court on October 22,
2001.

I came in contact with J ustice Kochar, when I joined this Bench in the month of
April, 2007, and was highly impressed with his knowledge oflaw, practical wisdom,
and his deep religious temperament- and above all his habit of working very hard
and tirelessly. He would always face smilingly, even the most complicated situations,
While dealing with complex legal issues, Justice Kochar would deliver the
judgment with such effortless ease, that others would only admire him, He is always
ready to share his knowledge and extend an helping hand to his colleagues, and
members of the Bar, alike, Although, endowed with all these qualities, T have found
one thing missing in him —ARROGANCE- yes, he is absolutely down to earth, a
simple man, with absolutely no airs, of the office, around him.

Justice Kochar has contributed so much to the administration of Justice in



the State of Madhya Pradesh— his innumerable judgments on all the legal issues
are a clear testimonial— that his foot prints on the sand of judicial administration
would keep on guiding the generations to come.

While leaving us— with heavy hearts— Justice Kochar— untiring as he is—is
going to contribute his expertise, maturity and sound knowledge of law to the
vexed and complicated issues arising from the unparalleled Industrial Catastrophe
in the world— Bhopal Gas Tragedy. We all know, he has been assigned the
onerous responsibility of being, the One Man Commission of Enquiry, to look
into certain unanswered questions. We have no doubts that with his methodology
and unending quest for truth, he would provide all the answers.

In the end, I salute the KARAMYOGI-the only apt word to describe
Justice Kochar— and wish him a very long, happy, healthy and meaningful life.

Shri Vinay Zelawat, President, High Court Bar Association, Indore,
bids farewell :—
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Shri L. N. Soni, Addl. Adv. General of M. P., bids farewell :—

Every inning comes to an end and so the every tenure. Its the time for
which we all have gathered here is saying Bon voyage to My Lord, for starting a
new inning, a totally new one. The day has come to bid your Lordship Farewell
from the Office and not from our hearts and minds. Itis this day that we give our
judgment on you, having received so many at your hands for past one decade.
Bom on 26th October, 1948 at Balaghat, Lordship has completed his graduation
and post gradation and thereafter graduated in Law and started practicing with
Shri Satish Chandra Datt, Advocate, Jabalpur. Your Lordship had been elevated
in 2001 as a Judge of this High Court.

By dint of his hard work and perseverance, Lordship had made his mark in
the profession as a Lawyer at a very early stage.

Your Lordship had practiced on civil, criminal, constitution and service
matters, he specialized in criminal cases. Your Lordship was elected to the Bar
Council of Madhya Pradesh in the year 1984 and worked on many committees
such as Fxecutive Committee, Enrolment Committee, Finance Committee,
Examination Committee, Trustees Committee.

Your Lordship’s patience, profound knowledge and sharp sense of humor
reflected in his court room, while sitting as a Judge. Your Lordship’s congenial
nature and the atmosphere of cordiality in the Court always added to the pleasure
of conducting cases before you. Your Lordship’s vast knowledge, experience
and great analytical ability duly reflected in your judgments and we will always
look forward to your guidance in future also.

You will always be with us in our minds and in our hearts. I extend good
wishes to you on my behalfand all colleagues of my office for starting a new
inning, I also extend good wishes and hope that you will continue as cheerful as
always and spread happiness as usual.

L4

Shri P. C. Mehta, Representative of State Bar Council, bids
farewell :—
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Shri Vivek Sharan, Asstt. Solicitor General of India, bids farewell :—
It is said,

“Institutions become known and respected not because of their edifice of
brick and mortar but through the sole and heart posses by its functionaries. Just
as law without justice is anathema. Justice bereft of law is legal orphan. A judge
feels complete when he tempers law with justice.”

With the blessings of his father Shri Pannalalji Kochar and mother Smt.
Shribai Kochar, he was sworn on 22nd October, 2001. Just after few days. My
Lord came Indore in the same year, with his vast experience in law practice, in
all branches of law clubbed with respect, he enjoyed amongst the community of
lawyers which had been evidenced by his four consecutive elections as member
of the Madhya Pradesh State Bar Council since the year 1984. At this juncture,
it is worth remembering Smt. Sushma Kochar, wife of Justice Kocharji, although
she is no more and could not be with him when he became judge of this Court
but without her contribution in his struggle days, he could not have achieved the
success in the profession.

Hon’ble Justice Kocharji is at Indore since last more than nine years, and
many sitting Judges of this Court who appeared before him and those who are
. practicing, know and would share my feelings : when I say that this High Court
. is glorified and known by his honesty, integrity, compassion and industry. .

According to Justice V. R. Krishna lyer, in an article : “Who will judge the
judges’ 7 He says : :

When he left the bench, Senior Advocate, Fali S. Nariman and others passed
a resolution which says : “Permit us to remind you that the Bar is the Judge of
judges and no judge can avoid or escape the verdict of the Bar. We have
summoned you this evening to hear our unanimous declaratory verdict. Our verdict
is a decree of affection and admiration. Let us also declare, in these
proceedings which are sui generic, that we are not only your judges but also
your judgement-debtors. No words of prosaic. prose would be adequate to
encompass your vitality and versatility. We shall therefore crave your indulgence
to supplement the record by those profound feelings, which the language of the
lexicon cannot communicate and which are best conveyed by the language of

- the heart.” '

The tenure of Hon’ble Kocharji as judge of this Court reminds me the
message given by my father (Justice Dr. Maithli Sharan) to me, my brother and
sisters, when he demitted the bench : It says “Justice, Judicial Consciousness
writ large, is the true manifestation of God Almighty, Omnipotent and

&



Omnipresent. Imbibe it Ju diciously, Sincerely and with Religious honesty in the
game oflife on your ‘Karma Bhoomi”. It shall not be out of place to mention that
Hon’ble my lord had fulfilled the expectations expressed by Justice R. V.
Raveendran about a judge in a lecture delivered on 25" March, 2006 on the
topic : “Do We Sit and Watch 7"2:-

“Each case that comes before a Jud ge, is a human problem concerning life,
liberty, food, shelter, safety and security of the citizens, Most of the litigants
are of weaker sections, downtrodden, defenceless, poor and ignorant. They are
crying out for justice, for a civilized solution to their grievances and problems,
and a level playing field. A judge should take interest and play an active role in
rendering justice. He further says : Let judges stop being passive spectators. Let
them become active crusaders for Justice, of course, acting within the recognized
parameters.”

My lord shall have enough opportunity to serve the victims of Bhopal Gas
Disaster and to make true the saying of Jawaharlal Nehny :

“He believed as our tryst with destiny to be to wipe every tear from every
eye. That may be beyond us but as long as there are tears and suffering, so long
our work will not be over.” |

Your lordship had always been an inspiring force for the young lawyers of
this bar. Under your command, we yearned to improve, strife with determination
to forge ahead and create a niche for ourselves both within the system as also in
the community. -

Sir, you will always enjoy a special position in the records of this court as
well as in the hearts of all advocates of this Bar.

I, on my behalf, on behalf of the Union of India and on behalf of my
colleagues, offer our greetings, good wishes to My Lord Hon’ble Justice Shri
S. L. Kocharji.



Shri G. M. Chafekar Sr. Advocate Representative for Senior
Advocates, bids farewell :—

On behalf of the senior Advocate, I would like to add a few words.

I have been a regular visitor to Jabalpur ever since the establishment of the
High Court at Jabalpur in 1956, and, therefore, I had .the opportunity of watching
your Lordships’ progress at the Bar which eventually culminated in your elevation
to the Bench of this August High Court in October 2001.

Even on the Bench, your Lordship’s performance has been highly
commendable. 1 can say this without fear of contradiction that you have beena
judge of unimpeachable integrity. In these days when the judiciary is being
subjected to ignorance and uncharitable criticism, not evena whisper touched
your Lordship. )

To our everlasting regret, successive Chief Justices chose to restrict you
Jargely to the Criminal roster, with the result that a majority of lawyers have been
deprived of the benefit of opportunity before you. You were thorough in your
hearing and learned in your judgments.

You have constantly sought to improve the Bar by offering constructive
criticism. The happy blend of spirituality and conscientious devotionto duty in
your Lordship indeed entitles you to greet praise on this occasion.

On behalf of the senior Advocates and my own behalf T wish your Lordship
good health, happiness and occupation of your choice in the years to come.



Farewell Speech delivered by Hon'ble Mr. Justice S. L. Kochar :

L feel overwhelmed for your very kind expressions and good will on my
retirement and for your very generous comments about my career.

One thing I had never shared with anybody as to why I accepted offer of a
- Judge especially when I started going towards peak of my Advocacy. Today I
would like to reveal the secret that persuaded me to accept the offer rather
why I was_ curious and desiring for this assignment 7.

After joining Bar in December, 1973, for the first time when I had occasion
to attend oath ceremony of High-Court Judge in Principal Bench of our High
Court at Jabalpur I came across the oath which was taken by Judges as prescribed
in our Constitution. After attending the oath ceremony, its words started dwelling
in my mind and from time to time I started thinking onit. Again after an year or
so I had occasion to attend the oath ceremony and heard the words of oath took
by Judges. After attending second oath ceremony, I had passed about 4-5 years
in my practice and was able to partly understand the sanctity of the oath, After
this, the words of oath started reverberating my mind and I had gone through
the provisions of Constitution and Form of oath mainly given in ITIrd Schedule.
I found that the words given in oath ie. "without fear or favour, affection or
ill-will" are for High Court Judges, Supreme Court Judges as also for all
Ministers of Central Government, State Government and Controller and Auditor
General, all these persons would be approximately not more than 2000.
" These words are not given even in the oath of President of India, Vice President
of India, Governor or any other Constitutional Authority. The next question
which troubled my mind was as to what would be the criteria for selecting these
2000 persons out of about more than one billion popufation of India and ultimately
I got the answer which revealed that it is because of their Past Good Deeds (
SHUBH KARMAS). They got this privilege and special blessings ofthe Almighty
by giving golden opportunity to again perform good deeds and elevate their
soul. These Constitutional Authorities are the direct representatives of God by
whose name they take oath or selemnly affirms. According to me, out of these
about 2000 persons, Judges can more easily and religiously follow and observe
the oath, because their period of retirement is fixed, they are getting reasonable
salary, other perks and they are being appointed after passing reasonably long
time in Bar or Bench. Normally in the case of High Court Judge, appointment
is being made after crossing the age of 40 years whereas for Ministers, the
period is not fixed and after crossing the age of 25 years and fulfilling the eligibility
they can be appointed. In High Court, Judges can be appointed either after
completing 10 years practice in Bar or 10 years Judicial Service and they can
be removed only by impeachment under the provision of Article 124 of the
Constitution of India which is a difficult task and yet after coming into force the
Constitution of India, no one has been removed. It is heard that Central



Government has decided to bring the bill of Judicial Accountability for High
Court Judges and Supreme Court Judges but in my view our forefathers, while
bringing into existence the Constitution, must had thought on this issue and not
made any such provision except the provision of impeachment, reason being as
1 understand that these are the self disciplined post and after taking oathina
matured age, if oneis not able to act according to oath, then he cannot be
. controlled by any other enactments. If such enactment is brought into existence,
in place of its proper use, there is every possibility of its misuse.

It is my considered opinion about appropriate interpretation of oath and
to use the same in practical life as a Judge, the Judge must be unbiased, he must
keep away his all prejudices about caste, creed, colour, language, region, religion,
his liking, disliking etc. He must be fully impartial, should not be swayed with
emotions rather he should be magnanimous and merciful. It is well accepted
principle that “justice can be tampered with mercy whenever question of
discretion would arise”. Ihad accepted this appointment not for having power
or glamour of the post, but wanted to comply with the oath for that tried my
level best. Now it is for the almighty to assess my work and give marking.

According to me, all these about 2000 souls are the representatives of god
and they functions as his agents. The fate of entire country is mainly in their
hands and they are answerable to god. Out of these persons, the work of Judge
is more easier than the work of Ministers. As I understand, the meaning of
“fear or favour, affection or ill-will” is that the Judge is required to concur
“TAMOGUN AND RAJOGUN” and must have “SAM BHAV” while Judging.
For them it is a golden opportunity for elevation of soul. This view of mine is
fortified by reply Speech delivered in his farewell by an eminent Judge of our
High Court Former Justice Late Shri. Shyam Mohan Nath Raina and I quote :-

" Administration of Justice is a very solemn duty and it demands
whole hearted devotion. Being religious minded, I believe that God alone
is the true fountain of Justice and the Judges are called upon to discharge
the judicial function as his agents. We are accountable to God for all that
we do in the discharge of this function and, therefore, it is necessary for
us to do our best according to light and wisdom given to us by Him. I have
always felt that if we fail in doing justice to others we shall not be entitled
to claim justice for ourselves from God.

It is essential for a Judge to keep his hands as well as conscience
clean. It is easy to keep your hands clean; but if you want to keep your
conscience clear and to be at peace with yourself; constant vigilance and
introspection are necessary. Sometimes a Judge has to handle cases in
which important persons are either involved or interested. In such cases
the Judge has to see that he rises above the usual frailties of the human

’
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mind and his judgment is not influenced by any consideration except that
of Justice. You know there are various provisions in the Constitution in
order to make the Judiciary independent but in the final analysis it is the
conscience of a Judge which makes him independent. Like a Saint, a
Judge should be able to overcome Kam, Krodh Lobh and Moh to be able
to dispense justice with a pure mind.”.

Judges must be unapproachable by any means. Souls of these 2000 persons
are the souls reached upto Number 98 in a worldly game of Snake & Ladder
and there is a snake at No.99, if any one betrayed the oath, the snake would
bite him and threw him to the last position at number 3. When this thought of
game of Snake & Ladder came in my mind actually I found an old painting in
Jain Temple situated in Sadar Bazar, Jabalpur wherein the game of Paap and
Punya - Karmas are defined. Inthat it is shown, by doing which Karma, person
would be bitten by snake and would come down to the circle of death and birth
and would go in different YONI, and by which Karma would go up by Ladder. -
Our former Chief Justice and also Former Chief Justice of India, Late Mr. Justice
Mohd. Hidayatullah, inreply to the ovation, quoted some lines out of an Article
on a caption “Judicial Ideals” published in 1925 November Part of All India
Reporter Series, I would also like to refer the same:-

"Referring to Sir Walworth Howland Roberts, the Law Times said,
“No litigant ever left his Court without feeling even though unsuccessful,
that his cause had beei fully, impartially and competently heard”, What
a great compliment ! We fervently hope that Judges of this country would
strive to make themselves worthy of such praise when they retire from
the service”.

As an Advocate, I was expecting proper behaviour, little adjustment and
patient hearing by the Judge. I have never forgotten my this expectation when I
became Judge and at no point of time I had lost my temper and madeunhealthy
atmosphere in my Court room,

Our country is the biggest democracy in the world and to be an effective
democracy, the independence of the judiciary is the condition precedent, meaning
thereby Supreme Court.and incidentally Hiigh Court as part of there, are generally
the guardian of democracy afad the Constitution. Time and again our judiciary
has exhibited its strength of independence and made a mark in all over the
world. We are proud of our judicial system. We should never forget that we
were ruled by foreigners for more than 1000 years and according to me it was

"because of our selfishness and dishonesty towards the country and now we
should learn lesson from our past.

After my elevation, just after 3 days I came here in Indore and started



functioning, I learnt a lot while sitting with the then Administrative Judge and
now sitting Supreme Court Judge Mr. Justice Deepak Verma, Former Judge
Mr. Justice N.K. Jain, Mr. Justice S.B. Sakrikar and Mr.Justice Abhay Gohil.
They were very kind to me and at the initial stage they guided me, for which I am
grateful to them.

1 headed Division Bench with brother Judges S/ Shri. Umanath' Singh,
Viney Mittal, S.K.Seth, A K Shrivastava, Late A K.Awasthy, W.A. Shah,
S.K.Gangele, AX.Tiwari, S.S.Dwivedi, S.S.Kemkar, J.K. Maheshwari,
S.A.Naqvi, Piyush Mathur, B.K.Dubey, Prakash Shrivastava, LS. Shrivastava,
Sister Justice Manjusha Namjoshi in time to time and lastly with sister Mrs.
Justice Shubhada Waghmare. Ihad memorable time with all these colleague -
Judges and had no conflict whatsoever be it on any issue. Our Division Bench
functioned smoothly, effectively and decided quite a good number of cases while
maintaining quality. We were having healthy discussions and our motto was to
come to the right conclusion on the basis of given facts, circumstances and law
applicable to the case.

I would be failing in my duty by not mentioning the name of brother
Mr.Justice A.M. Sapre, who is now Judge of Rajasthan High Court who always
suggested right way and supported me in discharging my duty asa Judge. When
I came to Indore, on the second day of my sitting as a Junior Judge in Division
Bench, he suggested me to request for giving case for writing judgment from
Senior Judge Justice Deepak Verma and I had followed his advise.-I.am also
grateful to Former Acting Chief Justice of this High Court Mr.Justice R.S.Garg
with whom I had few opportunities to share the dais. C

I expressmy gratitude to the Former Chief Justice of our High Court
Mr.Justice Bhawani Singh and the then Administrative Judge and Acting Chief
Justice Mr. Justice D.P.S. Chouhan, who had given this opportunity to me and
also several important tips for discharging my duty. Iam thankful to the then
Collegium of our High Court and Supreme Court. Iam also grateful to Former
Justice S.K.Kulshreshth with whom also I had shared the dais. I express my
regard to our Former Chief Justice S/Shri Kumar Rajaratnam, R. V. Ravindran,
A. K. Patnaik who always supported and guided me and in time to time expressed
their love and affection by appreciating my work. I pay my humility, love and
respect to our present Chief Justice Mr. Justice S.R. Alam who persuaded and
suggested me to accept the assignment of Chairman of Bhopal Gas Enquiry
Commission otherwise I had already decided to form a good group of retired
persons with whom I can render social services especially in village for education
and health and according to me I can work in both the sides while working as
Chairman. I request all of you to pray for me so that I may be able to discharge
my duty honestly, efficiently and with full zeal.



I am proud of my children who have always supported me for discharging
my onerous duty as a Judge and whenever I was not able to take decision on
some crucial occasions, they were immediately suggesting me and showing me
path. Whatever [ have achieved could have not been achieved without the
love, affection, cooperation and support of my late wife Smt. Sushma Kochar.
At the time of her death, my eldest daughter was 15 years of age and youngest
son was aged about two years and nine months. I am blessed by my parentsas
well as elder brother Shri Inderchandji Kochar whose devotion for my entire
joint family is uncountable,

- Inmywhole tenure, I got full and effective support from my entire staff
~ especially from my present Private Secretary Shri Varghese Mathew, Personal
Assistant Shr1 G.S. Dube, Steno Shri Trilok Singh Savner, Reader Shri C.M.
Awasthy, Law Researcher Mrs. Anamika Jain and Peon Shri Dhruv Prasad.
They all have worked with full efficiency, honesty, integrity, sincerity and always
maintained the secrecy of the office. I had never faced any kind of problem or
inconvenience because-of them. They were always ready to render their services
on any day at any point of time. So many times I had called them at odd hours or
on holidays, early in the morning in the office and bungalow, and they were
always readily available without expressing any kind of resentment or unhappiness.
Their devotion was par excellence and I pray to the Almighty for their good health,
happiness with family and prosperity in all spheres oflife. 1am also thankful to my
former staff S/Shri S:C. Kale, R.C. Pare, both Readers and Shri Naval Kishore
Giri, Peon.

Without co-operation of members of the Registry, it was not possible for
me to discharge my duty with full efficiency and I am proud of our Registry who
never troubled me at any occasion at any point of time and they always cooperated
with me. 1 extend my special thanks to present Principal Registrar Shri
Maheshwariji, Dy Registrar S/Shri Anand Mandloi and M.H. Karnik who always
kept ready all administrative work in proper and legal way for discharging my
duty as Administrative Judge. I am also thankful to Protocol Officer S/Shri
Sanjay Chithrakar, Kamlakar Deshmukh, L..D.Charan, R.S.Yadav, Rupesh
_ Balbhadra, Umesh Dubey, Shireesh Sharma and Gopal Solanki. ThoughI
. had no occasion to sit with my other colleague brothers Mr. Justice S.C. Vyas,
now Chairman of Consumer Forum, Chhattisgarh, Mr. Justice N.K. Mody, Mr.
Justice PK. Jaiswal and Mr. Justice S.C. Sharma, but in general, on every
occasion they all have extended their full co-operation and rendered valuable
suggestions from time to time for discharging my duty at judicial as well as
administrative side. We all lived as one family and never directly orindirectly
had any conflict. The atmosphere of our Tea Club was very joyful and I was
waiting every day for that half an hour where we used to have free discussions
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on allissues and relax and prepared ourselves for the second half. It was the
only place for effective entertainment for me. Peon S/Shri. Ram Pal and Pramod
Giri of Tea Club made arrangements in Tea Club and served eatables with
great zeal, ] am thankful fo them also. Even when I was not administrative Judge,
whenever any employee of the High Court though was not working under me
come to me for any problem of any kind, I tried my level best to help them.

1 also express my gratitude to Doctors and Nursing Staff of Dispensaries
‘attached with this Registry especially Dr. G.K. Parashar, Dr. Rajesh Solanki,
Dr. R.Chouhan and Dr. O.P. Sharma, for their valuable service from time to
time to me and my family.

T'would not forget to mention services rendered to me by employees in my
bungalow, namely S/Shri Bhawanisingh, his wife Shakunbai, Cook Harisingh,
Driver, Parvat Singh, my personal attendant Ravi Shankar Yadav and PSO’s
Judavan Singh Kuswaha and R.N. Mishra. Whether me or any of my family
members were in bungalow or not we were not required to lock any part of the
bungalow. Even when we went out on LTC, they were the incharge of the entire
house and I atways found them honest and sincere in their duties in all respects.

It is well known fact that without good bar and co-operation by the
" members of the bar, Judge cannot discharge his duty effectively and efficiently
and [ am lucky in this way that each and every member of the -bar helped me to
arrive at just and true conclusions. I would never forget the special assistance
given to me and my bench in Criminal Administration of Justice by Dy.Advocate
General Shri Girish Desai who is an asset to this institution and I pray to almighty
to keep him healthy to continue till his last breath so that my brother Judges may
get his assistance. I have never seen such. an honest, intelligent and laborious
Advocate in Advocate General office of the State.

I express my gratitude to one and all particularly my all brother and sister
Judges, sitting on the dais and off the dais without their co-operation, guidance
and support I would not have been able to achieve the goal for performing my
onerous duty as a Judge in the light of oath taken by me which was my earnest
desire.

In the last but not the least whatever I had achieved in my whole life is only
and only because of blessings, and light shown to me by my Dada Gurudev and
great Saint Acharya Shree Vidyasagarji and I have no words to explam their
special treatment with me,

Thope the occasion will be many and frequent when we meet together but
for the present thank you all of you and my good wishes to all of you for excellent
health, future and prosperity. Thus, [ conclude my speech with the following
prayerwhich I chant every day in my regular POOJA, and my favourite Urdu Sher.
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NOTES OF CASES SECTION
Short Note
(74)*
S.C. Sharma,.J ALL INDIA STATE BANK OF INDORE OFFICERS'
CO-ORDINATION COMMITTEE
Vs.
STATE BANK OF INDORE
A. Trade Unions Act (16 of 1926), Section 10 - Derecogition of
Trade Union - Show Cause Notice - M.O.U. signed by management and M.F,
Bank Olfficer's Association requires issuance of show cause notice before
derecognizing trade union - Held - Petitioner union not signatory to M.O.U.
cannot claim previlidges conferred by said M.O.U. - Non-compliance of
M.O.U. does not arise.

®. gaurd | AfRraw (1926 @1 16), IRT 10 — FHF Wy @
IATGT — RN T EAT 03 — yeere R 43 46 AfDar d9 gRi swriRa
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g
B. Constitution, Article 19(1)(c) - Denial of recognition - A
registered trade union filed writ petition being aggrieved by order passed by
Bank/respondent, by which the petitioner union has been informed that it
ceases to be a majority union and has lost the chiaracter- of recognized union
- Held - Since officers of the State Bank of Indore have switched over to
another union and their option forms are also on record, therefore, no
irregularity of any kind has been committed by the respondent Bank - No
case for interference is made out .- Writ petition dismissed.

w, Wi, agwsg 19(1)(H) — #ArgaT 4@ e — U@ wﬁ?p'ﬁ
H1ffE €8 7 5 /52l g1 niRe oy, fowd gry ard w9 o) gEar & ™ 5 9%
qEEES YU T8 VT € IR T/ AT YT WY 31 wWwy @ a1 §, | Al g
Re aifusr gwgd 9 — affuiRT - 4% Re §9 55Rr @ aftmiRar 3 v 9ga femr
ol S9a fAecy B A affe R 8,3y vaelt 9 aRT 5 vor @ o
affrfa T B T — wEy @ e I AT T 3T - Re @t el |
Cases referred :

2002 11 LLJ 339, (1192) ILL] 72 AP,

A.K. Sethi with S.H. Moyal for the petitioner. .

Rohit Arya with G.S. Patwardhan, for the respondent.

S.H. Karanjawala, for the intervenor.

*W.P. N0.959/2010 (Indore), D/- 3 August, 2010,
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Short Note
(75)*
Rajendra Menon, J ASHUTOSH SHARMA (DR.)
. VS.'
SCHOOL OF PLANNING &
ARCHITECTURE, BHOPAL & ors.

A. Service Law - Appointment - The new employer is entitled to
verify the previous anfecedents of the person, who is being appointed and
after being satisfied about his service record with the previous employer,
can take a decision regarding his appointment.

Having confidence in a person to be appointed is of paramount
importance for entering into a contract of service and if the empioyer
feels that the person to be appointed is not beyond reasonable doubt or
his career with the previous employer is covered by a cloud of suspicious
activities, is tainted and is not in accordance to the conduct expected of
a prudent employee, the employer has an option to reject the candidature
for appointment of such a person.

». w1 Ry — P — = P s A @, (R fRger fem wr
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B. Constitution, Article 226 - Writ of mandamus - High Court
cannot sit over fhe decision of the employer as if it exercises appellate
jurisdiction - Respondent having refused to enter into a contract of service
with the petitioner for the reasons not arbitrary or illegal, a writ of mandamus
cannot compel respondent to enter info a contract, conirary 1o their wishes.

Petitioner initially working as a Professor in the Department of
Architecture and Planning, in Maulana Azad National Institute of
Technology, Bhopal (MANIT). His candidature for the post of Professor
of Architecture in School of Architecture, Bhopal was accepted and
vide communication dated 2.7.09 his appointment was recommended
by Selection Committec. The petitioner accepted the offer and informed
that he will apply to his institute namely MANIT for relieving. Petitioner
applied to MANIT for relieving, however, he was not given relieving
order. The petitioner sought for his relieving and in the alternative
submitted his offer for Voluntary Retirement in accordance to the
provisions of Rule 48-A of the Central Civil Services Pension Rules,

1972, which is applicable to him and mformed the MANIT authorities
that he would stand retired after completing a'period of three months
i.e... on 7.10.09. In the application petitioner also-sotight for relaxing
the statutory notice period of three months to enable him to join the
School of Planning and Architecture immediately by virtue of the powers
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conferred on the competent authority under Rule 48 of the Rules of
1972. Another communication made by the petitioner on 15.7.09 seeking
his relieving. On 21.10.09 petitioner approached the School of
respondent No.l on 21.10.09 alongwith his joining letter and Attestation
Form. Instead of permitting the petitioner to join in pursuance to the
offer submitted by him on 21.10.09, he was not permitted to join, instead
communication dated 21.10.09 was issued to him and it was intimated
that as he has not submitted a proper relieving from MANIT, so he
cannot be permitted to join, He was also given impugned order dated
23.10.09. The petitioner challenged the action of respondent on the
grounds :-

(i) Once the retirement of the petitioner came into force with
effect from 7.10.09 and he stood retired from the services of
MANIT by virtue of the statutory deeming provision
contemplated under Rule 48-A of the Rules of 1972, there
was no necessity for submitting any relieving letter from the
Management of MANIT, and the action of the respondents
in refusing joining to the petitioner only on the ground that he
has not been properly relieved, is unsustainable.

(i) The petitioner having retired from the services of MANIT on
7.10.09 without any enquiry being conducted against him,
without any punishment being imposed and when the
allegations put forth by respondents 1 and 2 against the
petitioner with regard to his services in MANIT are false
and fabricated and on the aforesaid grounds the Management
of MANIT cannot refuse joining to the petitioner.

@, WfEr, agwT 226 — wWARY RT - S AR awd s
ARYBIRGT BT T Fv & G Fravers @ Fofa w fofa 78 | woar - geefl grr
feosft w7 A a3y HRW & T A B a1 F e =Y A bl @ R,
wHRT ® Re gwefl @1 swah v 3 fovg wlier o7 g Ry 78 o gad) |
Cases referred :

AIR 1962 SC 764, AIR 1975 SC 2226, AIR 1984 SC 1182, 1999(7) SLR 422,
(2001) 3 SCC290, AIR 1978 SC 851, (2003) 3 SCC 432, (2005) 7 SCC 177, (1992)
2 SCC 196, 1994 (Supp) 1 SCC 250, (1998) 2 SCC 574.

Ajay Mishra with H K. Upadhyay, for the petitioner.

RN. Singh with Mrigendra Singh & Arpan Pawar, for the respondents.

*W.P. No.11403/2009 (Jabalpur), D/- 6 October, 2010.
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Short Note
(76)*
Sanjay Yadav, J ' BALBIR @ BUNTY
Vs.
STATE OF M.P. & ors.

Rajya Suraksha Adhiniyam, M.P. 1990 (4 of 1991), Section 5 -
Externment - Petitioner was indicted and externed for one year from the
district - Held - Merely because in past the petitioner has admittedly paid
fine in the cases under Public Gambling Act, 1867 and that cases u/ss. 107,
116(3) of Cr.P.C., registered against the petitioner the same cannot be the
basis for drawing a nexus with the case which is registered against the
petitioner - Petition allowed and externment order quashed.

o gReT afEfem, AW 1990 (1991 WT 4), ORI 5 — fsprad — I
BT IRRIM fohar 741 3R U ad & ol frer ¥ FHramfae fear war — afafafRa-
A1 gaferd 6 qd # wrdvifae e aiftfoam, 1867 & efi| Amal d = 7 wigpa wy
F SR areT fhar # e A @ feg TSE. W ORT 107, 116(3) B AWT WA T
f5d 7 € 77 99 AHA @ W W AT BT AR T8 g9 GHar ol 9D [3wg
Tof farar R ® — et HeE AR e ey st )
Cases referred :

1994(1) VIBHA 168, 1996 Cr.L.R. (M.P)) 72, AIR 1981 SC 2166, 2009(4)
MPHT 263 (DB).

Anitha Kaithwas, for the petlnoner
Samdarshi Tiwari, G.A., for the respondents.

*W.P. No.6185/2010 (Jabalpur), D/- 27 August, 2010,

Short Note
. ' (77) %
I.8. Shrivastava, J ) BANSILAL é& ors.
Vs.
STATE OF M.P.

Narcotic Drugs and Psychotropic Substances Act (61 of 1985},
Section 8/18(b) - Independent withesses not supporting the prosecution case
- The proceeding u/s 52-A of the Act was not proved - Search of the lady
accused and the notice u/s 50 of the Act was defective - Seized property was
not produced before Court during trial - The appellants were not liable fo be
convicted - Conviction set aside.
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Cases referred :

(2004) 10 SCC 562, 2008(IV) AD-Cri (SC) 337, 2009(2) JLJ 148, 2001(2)
EFR 8, (2008) 1 SCC 450, (1999) 6 SCC 172.

D.D. Yyas with Ashish Sharma, for the appellants.

Deepak Rawal, G A., for the respondent/State.
*Cr.A. No.1213/2008 (Indore), D/- 15 July, 2010,

Short Note
(78)*
Aftab Alam & T.S. Thakur, JJ D.V. PAUL

Vs.
MANISHA LALWANI

A. Civil Procedure Code (5 of 1908), Section 148 - Enlargement
of time - When any period or time is granted by the Court for doing any act,
the Court has the discretion Jrom time to time to enlarge such period even if
the time originally fixed or granted by the Court has expired.

Where the Court has the power to fix time and that power is not
regulated by any statutory limits, it-has in appropriate cases the power
to extend the time fixed by it. ’

. ﬁqﬁarrﬁb—mvff%m(woams), EIRT 148 — WA ®F 91T T
- mwmﬁwﬂmaﬁaﬂ#%maﬁémmmmmﬁmm
%‘.aawmmaﬁw—wwéﬁmaﬁammﬁﬁwﬁm%ﬂﬁﬁw
gRT 7w AT o1 yew e el 8 ey E
B. Civil Procedure Code (5 of 1908), Section 148 - Enlargement
of time - Appellant did get a bank draft prepared and dispatched to the
address of the respondent - This may not have been a strict compliance with
the direction issued by the High Court regarding the deposit before the Trial
Court but this certainly establishes the bonafides of the appellant, which is
a weighty consideration while examining the request for extension of time -
dppellant has made out a case Jfor extension.
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Cases referred :

1961(3) SCR 763, (1982) 1 SCC 159, (1983) 1SCC 26, (1989) 4 SCC 403,
(1985) 3 SCC 53, (2005) 6 SCC 344

*C.A. No.6734-6735/2010 (SC), D/- 18 August, 2010. -

Short Note
(79)*

Rajendra Menon, J. G.V.S. SHASTRI & ors.
Vs.
M.P. STATE ELECTRONICS DEVELOPMENT
CORPORATION LTD., BHOPAL & ors.

A. Service Law - Probation and confirmation - By confirmation, an
incumbent is deemed to have been absorbed in the service on a post io which
he was initially appointed on probation.

®. ﬁmﬁfa—_qﬁﬁ&ﬂqﬁwmﬂﬂvr—wzﬁamqmﬁ@m
ﬁwwmmmmﬁwﬁ?ﬁ&nwwﬁﬁgﬁﬁ@aﬁ,mmm%t

B. Service Law - Absorption - Mairitenance of lien - Permissibility -
Petitioners substantively appointed to a different post by OTL, due to their
selection, their lien if any held in a different post with MPSEDC, previously,
antomatically comes to an end afer their appointment and confirmation fo a
different post, substantive in nature with OTL. '

Petitioner employees of MPSEDC transferred to OTL due to recession
in the Television industry-They secured fresh appointments on higher
" post after undergoing fresh selection in OTL-Later on OTL also on the
verge of winding - The petitioner claimed that their lien js still with
MPSEDC and directions be issued transfer them to MPSEDC as it
was the parent Department - Held - Petitioners willingly and of their
own took appointment on a post advertised by OTL cannot now seck
the benefit of repatriation or going back to MPSEDC on the ground
that their lien is protected, Once petitioners were substantively appointed
to a different post by OTL, due to their selection, their lien ifany held in
a different post with MPSEDC, previously, automatically comes to an
end after their appointment and confirmation to a different post,
substantive in nature with OTL.
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Cases referred :

AIR 2005 SC 2242, AIR 1989 §C 1577,2004(1) MPLJ 104, 2010 AIR SCW
3311,(1992) 4 SCC 72, (1989) 4 SCC 99, |

Rohit Arya with Anubhav Jain, for the petitioners.

RN. Shukla with HX. Upadhyaya, for the respondents.

*W.P. No.3789/2000 (Jabalpur), D/- 29 June, 2010,

Short Note
(80)*
Mrs. §.R. Waghmare, J GANGARAM and anr,
Vs.
MANGILAL and ors,

A. Motor Vehicles Act (59 of 1988), Section 166 - Legal
representatives of claimant - Claimant, father of deceased died during appeal
" - His legal representatives would get the amount of compensation, but limited
10 the share of claimant.

@ Aex A AffEA (1988 BT 59), URT 166 — ETHER @ fafers
nﬁfﬁr@r—aﬁm,w$ﬁm,aﬁm$ahmqq—w$ﬁfﬁzﬁnﬁrﬁﬁm
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B. Motor Vehicles Act (59 of 1988), Section 166 - Claimant, the
. heice of deceased, used to stay with deceased to loak after him - Her fees
efc. was paid by deceased - She may also get compensation.

- wlL, Wey gM ARIIIH (1988 BT 59), €IRT 166 — =MW, qdd B
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Cases referred :

1987 AIR (SC) 1690, 1995 ACJ 908, 2004 AC)J 1077,2007 ACI 2173, 1989
ACJ 1128, 2004 ACJ 1638, 2007 ACJ 682. :

Sameer Verma, for the appeliants.
P. Pancholi & Madhu Bhatia, for the respondent No.3/Insurance Company.

*M.A. No.1147/2003 (Indore), D/- 23 August, 2010,
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Short Note
(81)*
Arun Mishra & S.C. Sinho, JJ ' LALIT TONGIA
Vs,
STATE OF M.P. & ors.

Niji Vyavsayik Shikshan Sanstha (Pravesh Ka Viniyaman Avam Shulk
Ka Nirdharan) Adhiniyam, M.P. (21 of 2007), Admission (Reservation to
NRI) Regulation, M.P. 2009, Regulation 3 & 5 - Vires of - Challenged being
repugnant to the provision of Chapter VIII of AICTE Regulations, 2010 -
Held - Regulation cannot be said to be defeating the object with regard fo a
bona fide NRI nor it can be said to be violative of definition of NRI as
contained in Regulation 2.19 of AICTE Regulation - No repugnancy Jound
in AICTE Regulations and NRI Regulations 2009 framed by State Government.

In case parents are not alive, nor a person as provided in
regulation 3(b) available in that case only a student taken as ward by
some other nearest relative can stake his claim for admission under the
aforesaid regulation and not otherwise. '

NRI has been defined in the amended NRI Regulation 2009 and
the Court found the regulations to be within parameter of legislature
power in Entry 25 List III of VII Schedule of Constitution of India, it
cannot be said to be entrenching upon the field occupied by-the

* regulations framed by the AICTE under Entry 66 List-I. :

ol amafys R @wen (hw @1 At @ e &1 frelko)
aftifrm, Wy (2007 BT 21), WA (@Frare Aarda @1 arevn) fafas,
H3- 2000, FAFYH 3 T 5 — & REAT — CEEEDE fafem, 2010 @ sea VIH
a%auﬁah%uﬁ@aﬂﬁa%wﬁfﬂ—mﬁeﬁﬁa—maﬁ?mwmﬁﬁ
aﬁa@qﬁwﬁ@aﬂmwﬁwmwmmmsﬂvﬁaw
CAEIEE fafem @ R 2.0 d- WS aifarel SRR B aRAT B SeeETa
FET T WHAT 2 — TAEAAE RfEw AR Iee WER R ARRE afard arda
fafras, 2000 § B¢ uyqowr T8 TR T
Cases referred : ’ . '

(2005) 6 SCC 537, (1995) 4 SCC 104, (2004) 11 SCC 755, 2008(1) Simla LC
90, 2008 MPLJ 450, 2010(2) MPHT 522 (DB).

Siddharth Gupta, for the petitioner.

Purushaindra Kaurav, Dy.A.G., for the respondent Nos.1 & 4.

Paritosh Gupta, for the respondent No.2.

Manish Verma, for the respondent No.3.

Pradeep Sharma, for the respondent Nos.5 & 6.

Ashok Lalwani, for the intervenors.

*W.P. No.7744/2010 (Jabalpur), D/- 16 July, 2010.
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Short Note
(82)*
Sanjay Yadav, J ‘ MANKUNWAR BAI (SMT.)
’ Vs.
CHAIRMAN & ors.

Public Liability Insurance Act (6 of 1991), 'Section 3 - Liability to
give relief in certain cases on principle of no fault - The victim died due to
electric shocks and the application by his legal representative u/s 6 of the
Act rejected - Held - The death was due to 'handling' of hazardous substance
being the proximate cause for death, sufficient it is for the person who
claims through such deceased to maintain the claim for relief - On principle
of no fault liability the Collector was not justified in rejecrmg the claim -
Petition allowed.

@@ e dur afifrm (1991 @7 6), RT3 — WY IR T IR B
fagia W #ftva amat & agal 2 &1 afice — o &1 sedT O™ B
SRV gifed B g gl e sws-ffts yRfikEl s aftfm o oT 6 @ aigefa
T AT AR o T — affaifRa - geg Rl ame= 5y o wReiwewg
garef BT ITET B B IR g of, Tw el sl @ farg, Y 4R aw @ mem
W ST T R, Wﬁ%@ﬂﬁﬁﬁﬁﬁ{ﬁfmfﬁ? FE Afe Tifiw 7 89 & Rigia
T AT FRT S4T ATHGR a1 ST IR <id o — ATFHBT AR |
Cases referred : .

AIR 2003 MP 156, AIR 1990 SC 1480, (2002)2 SCC 162. )

Nitin Agrawal, for the petitioner.

Vivek Rusia, for the respondent No.1.

Sheetal Dubey, G.A., for the respondent No.2,

*W.P. No.6102/2009 (Jabalpur), D/- 1 April, 2010,

Short Note
(83)* : .
Shantanu Kemkar & S.K. Seth, JJ MANKUNWARBAI
. Vs. .
VINOD KUMAR & ors.

A, Civil Procedure Code (5 of 1908), Order ! Rule 10 -
Impleadment of party - Defendant / Petitioner raised the objection about
non-joinder of necessary party and issue framed on that basis was decided
in favour of plaintiff - Subsequent application by plaintiff for. impleadment
of same party - Held - The prayer could not be allowed without cons:dermg
the effect .of earlier order deciding the preliminary issue.

®. fufda wbear dfyar (1908 &7 5), amewr 1 P 10 — GHER
FIET — Yferardt /&l ¥ amawys uereR @ rulve @ 4R § ane Ay & 9w
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SR T RRET R A @ ger # fRfyRes fear rar - SH weeR @ Wae 8
aﬁmmﬁmﬁaﬁaﬁ—aﬁﬁuﬁﬂ—mﬁmﬂmmﬁmmmtﬁﬂﬂ
AT B Srrg TR R R R wmefar dur € @ o Aadl | '

B. Civil Procedure Code (5 of 1908), Order 6 Rule 17 - Anmendment
- Once.the trial is commenced, no application for amendment can be allowed
unless the Court comes to a conclusion that in spite of due diligence the
parties could not have raised the matier before the commencement of the
trial.

@ fufae whear wfyar (1908 @1 5), wRw 6 faw 17 — €W -
Rl W7 T T T@ P e 59 freed W A wg 5 e aeRaT & s
) YHER AR I B $ 9d AT B E SoT ad 9

Cases referred :

(2009) 2 SCC 409 = AIR 2009 SC 1433, (2009) 14 SCC 38, 2008 AIR SCW-
4763, 2008 AIR SCW 3159, (2006) 4 SCC 385 = AIR 2006 SC 1647, (2005) 6 SCC
344, (2006) 12 SCC 1.

Sameer Athwale, for the petitioner.
" Anwar Khan, for the respondent Nos.1 & 2.

*W.P. No.7640/2007 (Indore), D/~ 27 July, 2010.

Short Note
. (sH* .
S.L. Kochar & S.R. Waghmare, JJ MUBARIK KHAN
Vs,
U0l & ors.

A. Constitution, Article 226 - Public Interest Litigation - Closure
of Railway Crossing Gale challenged on the ground of inconvenience 10 the
residents - Over bridge has already been constructed just one kilometer away
and tenders are also called for constructing Foot Over Bridge near Railway
Crossing Gate - Held - Keeping in view that (i) no mala fides alleged against
respondents regarding closing of Railway Crossing Gate (ii) the convenience
of inhabitants of area have already been taken care and given alternative
mode and further, (iii} for improvement in Railway development in town and
broader public utility area, people are also required to do little sacrifice,
petition disposed of expecting that respondents would seriously take this
matter for construction of FO.B. as early as possible.

. iR, ST 226 — SYBRT W — Y BEE T 9T 5 T
aﬁﬁaﬁﬁaﬁm\gﬁwa%mmwiﬁ%ﬁaﬁmﬂ-—mwﬁmﬁaagmga
mﬁmﬁﬁmmw%aﬂqmmﬁwmmw$ﬁﬂﬁzﬁﬁwﬁﬁaﬁ

i
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B. Constitution, Article 226 - Public Interest Litigation - Fixing of
outer limit for construction of foot over bridge prayed for - Held - Since the
construction work is being done by joint venture of State of M.P. & Railway
department, it would not be Just & proper to Court to fix any period,

', wfyEm, ﬁﬁazza—ﬁmﬁm—mmgﬁzﬁﬁﬂh$
mmmﬁaﬂaﬂ#aﬁmﬁm—mﬁﬁuﬁa—iﬁ%ﬁnﬁmanwaﬁ?w
ﬁqm$w§wm§mﬁfmmw%.wﬁvwzﬁﬁmuﬂwﬁaﬂ?€ﬁﬁ
el BT 1% Y Bremafy fraw @ ooy
Cases referred :

(2009) 3 SCC 35, (2003) 4 SCC 289, (2009) 3 SCC 649.

Sumeet Samvatsar, for the petitioner,
Anand Pathak, for the respondent Nos.1 & 2.
Manoj Dwivedi, Dy.A.G., for the respondent No.3.

FW.P. No.3962/2010 (Indore), D/- 25 August, 2010,

Short Note
(85)* ‘
R.C. Mishra, J " RAJEEV LOCHAN & anr,
Vs.
STATE OF M.P.

A. Penal Code (45 of 1860), Section 307/34 - Sentence - Mitigating
circumstance - Factum of compromise entered into by victims, but permission
o compound the offence was declined, being the offence u/s 307 IPC non-
compoundable and other offence u/s 324 IPC intrinscically connected to
form the same transaction - May not be a mitigating circumstance o reduce
the term of sentence to 13 months, the period already undergone - Appeal
partly allowed and sentence reduced Jrom 7 years to 2 years. :

@.  TUS HRAT (1860 HT 45), GRT 307 /34 — wuerRyE — B FE
awﬁwﬁﬁaﬁr—ﬁlﬁsﬁa%mmﬁﬁmﬁﬁmﬁmaw,ﬁﬁﬂmaﬂaﬁwaw
%Wfﬁme?ﬁa:rsﬁﬁanmaﬂaﬂws:ma%alr—vnfawmaﬁﬁ:qzﬁ'a"r
-Wﬁmsﬁ%mwmwmﬁﬁmﬁﬂﬁ—maﬂ
mmﬂﬁ,@fﬁmgﬁwmﬁnwzﬁqaﬂ#mqﬁﬁaﬁﬁﬁm—m
SI¥T: HOR U TUSTRY 7 o | ey 2 9% fvar )
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B. Penal Code (45 of 1860), Sections 307 & 324 - Prosecution
evidence comprising of testimony of the injured persons, a prompily lodged
FIR, supportive eye witness account and substantially consistent medical
evidence may be considered as sufficient fo bring home the charges.

=, TUs WfEay (1860 BT 45), ERTY 307 9 324 — aftriror e, e
aed AR B AR, T & g gal R, weerae el @ wRefe W
o AR WY ¥ W R T Tl ARG B wifaa PRI oY T G
T whE © |
Cases referred :

1990 (Supp) SCC 145, AIR 2002 SC 2980, AIR 2008 SC 3284, (2005) 9 SCC
705, AIR 1993 SC 1899, AIR 2005 SC 1460, (2001) 6 SCC 145, (2005) 5 SCC 554,
AIR 1973 SC 84.

Prakash Upadhyay, for the appellants.
G.S. Thakur, Panel Lawyer, for the respondent/State.

*Cr.A. No.1411/2009 (Jabalpur), D/- 13 September, 2010.

Short Note
(86} * .
Arun Mishra & S.C. Sinho, JJ RAMDIN & ors.
Vs.
_ STATE OF M.P. & ors.

Land Acquisition Act (1 of 1894), Sections 4 & 6 - Public purpose -
Acquisition for Corporation/Company owned by Government and purpose of
acquisition clearly for public purpose - Non-mention of fact that acquisition is
for Company, not prejudicial to the pefitioner - Petition & Writ Appeal dismissed.

mﬁaﬁaaﬁﬁw(1ag4w1),amﬁ4ae—mmm—aﬁh
W$mmm/m¢mmmammm:wma-
277 Ged BT Ie 71 BT & Il HEA farg 2, ardh B wRme AE — AT AR
e ardia Wk | '
Cases referred :

AIR 1965 SC 427, 2007 AIR SCW 6692.

R.K. Samaiya, for the appellants.

Brian D'silva with dlok Hoonka, for the respondents no. 4 to 6.

Deepak Awasthy, G.A., for the State. '
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Short Note
(87)*
Rakesh Saksena & N.K. Gupta, JJ RAVINDRA KUMAR GANVIR
Vs.
STATE OF M.P.

Prevention of Corruption Act (49 of 1988), Sections 7, 13(1)(d),
13(2) & 20, Penal Code, 1860, Section 201 - Demand of bribe from
complainant for geiting the possession of shop delivered to him is proved -
Conversation of complainant and accused/appellant was recorded in a
cassette, also proved - Conversation at 12 O'clock of night at residence of
appellant between complainant and appellant regarding matter of shop and
when the bribe money was delivered was also recorded in cassette and proved
- The hands of appellant when dipped into solution of sodium corbonate, its
colour turned to light pink - Bribe money/currency nofes were recovered
from the sewage chamber connected to the house of appellant - The defence/
explanation furnished by the appellant did not appear reliable - It stands
established that the appellant demanded and accepted the bribe money by
way of illegal gratification and also attempted to obtain further money as
bribe for himself and also for SDM as a motive for showing favour to
complainant in getting possession of the shop to him - Conviction affirmed.

gerEaRr aror aftifraq (1988 31 49), TR 7, 13(1)(F), 13(2) T 20,
gug wfedr, 1860, 9IRT 201 — YRAE & gHM &1 ear faam & foy v Rygw
A1 W o WT T — aReErE 3k siftrge / andramell &1 S ¥ Rt fear man
qrafard 4 W — a9 $ 12 79 sfierif & srarw w ardaril vd Rt @ vey gee
& fawg A gralem iR w9 Ryaw o1 397 faar T swe) A S & Refd & =i
AR Wi fpan mar — w79 srdierel 3 e o Wifsaw Frfte & oid A g9 ™,
SHST YT §ohl [ATdl 1 1T — fRega 1 T /a4 Ae anfiamef & == 9 9= W
dR 7 e 5 T — el R wqa 9919 /e fivewa ydd T e
— 7% Rig 8 & arfiamefl 7 arder aRalyor & wu % Regw 7+t vd wgor & gen aRad
BT GHI T Beoll (ST H FEIAT S B oY WHY WA B oy vd todL . & fag
4l Reaa & v & R At vgar < a=7 &1 vae far — Sefafe o gie ot =i

Cases referred :

(1973) 1 SCC 471, (1870) 34 JP 759, AIR 1964 SC 72, (1984) 1 SCC 446,
AIR 1979 SC 1191, (1995) 3 SCC 351, (1998) 1 SCC 557, (2004) 7 SCC 700,
(1980) 2 SCC 390.

S.C. Datt with Siddharth Datt, for the appellant.
Aditya Adhikari, for the respondent/State.

*Cr.A. No.1816/2001 (Jabalpur), D/- 21 May, 2010.

L)
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Short Note
(88)~*
Shantanu Kemkar & Prakash Shrivastava, JJ ' SANJAY & anr.
Vs.
STATE OF M.P. & anr.

National Security Act (65 of 1980), Section 3(2) - Where respondents
have failed to point out even a single act relating to the public order proximate
in point of time when the order of detention was passed and they have also
failed to justify the need for passing the detention order when the pelitioner
is already in jail, the order of detention cannot be sustained - Order of
detention set aside.

Ut gREr sftifEE (1980 FT 65), ORI 3(2) - et ueaeff 59 W fag
2 T w9 PR BT S TG far T, Wi @rawen We) f TF Fd B A
ﬁmﬁﬁw%wwmﬁmﬁﬁujﬁﬁaﬁ%ﬁﬁﬂmaﬁmmm
mﬁmﬁﬁwaﬁﬁﬁmﬁﬁ,aﬁﬁﬁummﬁwwﬁmmm
2 — ORI BT AT AU |
Cases referred :

(1989) 4 SCC 556, (1989) 2 SCC 222, (1989) 4 SCC 418, (1990) 1 SCC 746,
(1987) 3 SCC 502, AIR 1964 SC 334, 2002 CrLJ 1587, 2000 CrLJ 4315, AIR 2004
SC4703.

Subodh Abhyankar, for the petitioners.
L.N. Soni: Addl.A.G. with Anjali Jamkherkar, Panel Lawyer, for the’
respondent/State.

~W.P. No.5199/2010 (Indore), D/- 30 August, 2010.

Short Note
(89)*
PK. Jaiswal, J SHANKAR YADAV
Vs. .
BASANTIBAI & anr.

A. Criminal Procedure Code, 1973 (2 of 1974), Section 319 -
Successive application - Maintainability - Ist application withdrawn -
Evidence of witnesses recorded thereafter - 2nd application u/s 319 cannot
be said to be barred on the ground of public policy.-

% <ve uipar wiedr, 1973 (1974 ®7 2), ©RT 319 — G EAR T
mﬂ—wm-ummﬂwﬁmw—mmwmaﬁmﬁ
m—ma1g$mwmwm$mwaﬁhmﬁw
T e | ' '

B. Criminal Procedure Code, 1973 (2 of 1974), Section 319 -
Exercise of power - It should appear to Court that some other person who is
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not arraigned as accused in that case has committed an offence for which
he could be tried together - Some doubt about involvement of another person
is not enough - It is discretion and power conferred upon the Court which
should be exercised only to achieve justice.

Tl Us ufpar R 1973 (1974 &7 2), ©IRT 319 — WRR HT g

~ SR BT I i B R i fhel o i 3, A w 9w T & g

TR ST TR g, mwm%mmww—wmmmm

¥ — A AT $ I B e fRE Wi @ wafd a9 § — 97 e @)
gﬁﬁﬁﬂﬂﬁﬁnﬁﬁﬂﬁa%‘ﬁfﬁ?ﬁaﬂmmﬁ%@mmﬂﬁ%ﬁr

C. Criminal Procedure Code, 1973 (2 of 1974), Section 319 -

Evidence - Evidence contemplates that evidence of witnesses given in Court

- Statement of witness recorded u/s 161 of Cr.P.C. cannot be taken into
consideration,

T Tus Afepdr wfedn, 1973 (1974 @7 2), ONT 319 — WY — Wy
LT DA ¥ 5 W N WRT ~raed § & AR - w0 6RT 161 & e
afifeRaT Wil & som o) faar § =2 forgr s wadr)

D. Criminal Procedure Code, 1973 (2 of 1974), Section 319 - Plea
of alibi - Application u/s 319 cannot be rejected on the ground that plea of
alibi raised by applicants was investigated by police personnel and on his
satisfying about substance in plea of accused about their non-involvement,
directed the omission of their names - Although the names of applicants were
deleted from array of accused, but their names were found in FIR and
statements of wiinesses - Revision rejected.

B ®US Hfsear WA, 1973 (1974 @7 2), ORT 319 ~ gy QuRerd
aﬁmaﬁm&z—amm%amﬁﬁmﬁarﬁaﬂwmwﬁﬂwaﬁﬁmm
mﬁﬁmﬁaﬁmﬁﬁnﬁmwﬁmaﬁa%mmmgmmmﬁm
T AR AT B ST =TI T B D arfras § UR & IR ¥ 90 81 W 8
wseﬁ%gﬁéﬁa%mm—wﬁm&mﬁ%wuﬁg&aﬁaﬁwﬁﬁﬁwm
ml?rﬁmw%mummﬁﬂé@m@m?%maﬁﬁmﬁﬁ—gﬁw#ﬂwr
Cases referred : -

(1987) 1 SCC 5, 1991 CrLLJ 840, (1983) 1 SCC 1, (2009) 16 SCC 46, (2004) 7
SCC 262, (2000) 3 SCC 262, (2010) 6 SCC 1, AIR 2007 SC 2786, AIR 2006 SC 1892,
(2007) 4 SCC 773, AIR 2009 SC 1723.

R.P. Agrawal with Adbhinav Dhanodkar, for the applicant.

G.S. Chouhan, G A., for the Non-applicant No.2,

Mirul Saxena, for the Objector.

*Cr.R. No.835/2010 (Indore), D/-13 September 2010.
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Short Note
(90)*
1.S. Shrivastava, J SHEETAL AGRAWAL
Vs.
STATE OF ML.P.

Penal Code (45 of 1860), Section 307/34 - Common intention to
commit attemp! to murder - Mere presence of the appellant on the spot at the
time of the incident will not make him liable under the common intention for
the offence - Appeal allowed.

zug wiEdr (1860 T 45), ©RT 307 /34 — FT BT TS oA DI GHIA
AT9T — TEAT @ W e ) adireff #) wuRterfy A @ 9W e & ferg
T AT @ ara gl € et — e HoR
Cases referred :

1991(I1) MPWN 174, AIR 2004 SC 1489.

Sharmila Sharma, for the appellant.

Manish Joshi, PL., for the respondent/State.

*Cr.A. No.1161/2007 (Indore), D/- 7 January, 2010.

Short Note
(O1)*
G.S. Solanki, J ) SHESH UPADHYAYA @
' SHESHMANI & anr.
} Vs.
STATE OF M.P.

A. Penal Code (45 of 1860), Section 376 - Rape - Evidence of
prosecutrix corroborated by her mother and further corroborated by FIR
and FSL report - The possibility of false implication is also ruled out - The
offence is proved beyond reasonable doubl.

F. <US WiEdT (1860 @1 45), TN 376 — qARHT — sfvaaE B ARy
< A g UF 96 ARTd TSR, F Tr. Iy, R gRT WY — (o
HA W E GG Y Ee — AR YRAga §aE W W WA |

B. Crimina! Procedure Code, 1973 (2 of 1974), Section 464 - Appellant
charged simplicitor for offence w/s 376 IPC - Section 376(2)(g) IPC and also
ingredients of gang rape not mentioned in the charge - The conviction of appellant
w/s 376(2)(¢) altered to S. 376 of IPC - Appeal partly allowed.

&1, ©ve uyfpar wfedn, 1973 (1974 HT 2), €T 464 — arfiemeff w AL
=t T TRT 376 BT AT AT 147 —~ ALEH. B GRT 376(2)(cf) vd WrLR® FATET
& Wered R ¥ afdf TE — e I Rt 976(2) (5f) @ aferefa @1 T ardremelf Bt
afuly o 376 3§ gRaffa — ardler i A9

.
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Cases referred :
2005(1) MPLJ 334, AIR 2001 (ol 3049, AIR 1983 SC 753.

PR. Bhave with Bhanu Pratap Yadav, for the appellants.
Prakash Gupta, Panel Lawyer, for the respondent/State.

*Cr.A. No.1650/1995 (Jabalpur), D/-10 September 2010.
Short Note
(92)*
Sanjay Yadav, J SHYAM MURARI SHARMA
Vs.
ADDITIONAL COMMISSIONER,
SAGAR DIVISION & ors.

Registration of Births and Deaths Act (18 of 1969), Section 8,
Municipalities Act, M.P. 1961, Sections 307 & 308 - Death Certificate -
Appellate Authority - Additional Collector can not entertain an appeal against
a death certificate issued in accordance with the Act of 1969 - The Additional
Collector apparently exceeded his jurisdiction while enfertaining an appeal
against the issuance of death certificate.

T AR ey WARTET AR (1969 @ 18), ST 8, TRGITNDT

. AW 1961, €IRTY 307 T 308 — Heg WO U — Idefig Wity —

Waﬁmwsgzﬁmq%aﬂmmﬁﬁﬂﬁﬂwwwﬁﬁamm‘

T TR WHAT — FR FoATeR 7 Teg TAOT 95 IR 59 o9 & g andrer 751 o)
4 yae WY V. 9 AT F7 aiftreiEs )

Amit Seth, for the petitioner.

Jailakshmi Aiyer, for the respondent Nos.1 & 2.
None, for respondent No.3.

Navneet Dubey, for the respondent No.4.

*W.P. No.}495/2009 (Jabalpur), D/- 6 August, 2010.
Short Note
(93)*
Sanjay Yadav,J . ~ UNITED INDIA INSURANCE CO. LTD.
Vs.
SMT. VANDANA )

Motor Vehicles Act (59 of 1988), Section 166 - Compensation -
Liability of the Insurance Company - The tribunal giving a finding that there
was no negligence of the Driver in causing accident - The tribunal holding
the owner and Insurance Company Jointly and severally liable - Held - The
tribunal has returned a categorical finding that there was no negligence on
the part of the driver driving the vehicle i.e. Jeep which met with an accident
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resulting in his death - Insurance Company cannot be held liable to indemnify
the insured - Insurance Company exonerated from the liability.

Ao afifrgd (1988 @7 59), ORT 166 — AfT@ER — 99T S @1
TR — aftravor A freed faan f e #IRT oA 3 A1ad ot BIg SUET T o0
— arftror 3 Wifee U9 9T SR B HERIT: U9 g e SERman — iR
— 3R A T frepd ey fs wrers Y AR ¥ e A v @ gefemua gl
3R R sa@ geg 81 =i, B Twm § w1 w7 oft — A FEE B dga
R v B R T i owvn ot S — ST de B IR W A fohar T |

_ Cases referred :
AIR 1977 SC 1248, (1987) 3 SCC 234, (2007) 5 SCC 428, 2009(4) MPLJ 453.

Suresh Raj, for the appellant.
A.D. Mishra, for the respondent Nos.1 to 4.
UR Mishra, for the respondent No.5.

*M.A, No0.3446/2004 (Jabalpur), D/- 16 February, 2010.
Short Note
(94)*
R.C. Mishra, J VINAY KUMAR KEDIA
Vs.
STATE OF M.P.

Criminal Procedure Code, 1973 (2 'of 1974), Section 438 - -

Anticipatory bail - While considering the prayer for grant of anficipatory
bail, it would not be desirable to enter into merits of the question as to whether
the charge of the offence under offence would be made out - Suffice it to
notice the principle that ingredients of the offence require proximity and
nexus between the conduct and behaviour of the accused and the offence.

U whRaT §fedl, 1973 (1974 @7 2), ORT 438 — AIH wHEG — ARH
T HET e @ oy mef ) R #Ra wwa g 9iea T8l s i 5w ned
@ UV BT ST WY 3% a7 R & A= AR BT AR |qifad g — g
fF TR @ O / HEH, IPYET $ AR Td AR TAT AW B A fr@medr d
Hee Afea wed €, 9 8 vgfw g
Cases referred :

AIR 2008 SC 2108, AIR 2010 SC 327, (2010) 1 SCC 707, 2009 AIR SCW
4421, AIR 1980 SC 785, AIR 2003 SC 4662, AIR 1980 SC 1632, AIR 2000 SC 3541.

S.C. Dant with Kapil Jain, for the applicant.

C.K. Mishra, G.A., for the respondent/State.

S.K. Tiwari, for the complamant/objector.

*M.Cr.C. N0.12859/2009 (Jabalpur), D/- 7 May, 2010.

]
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Short Note
(95)*
Alok Aradhe, J YASHODA DEVI (SMT.) & anr.
Vs.
KANHAIYALAL

Accommodation Control Act, M.P. (41 of 1961), Section 12(1)(b) -
Sub-letting - Onus of proof - Held - Plaintiff is required to place on record
certain circumstances from which an inference with regard to sub-letting can
be drawn - Held - When such circumsiances are proved, prima facie the
burden on the plaintiff is discharged and the onus shifts on the defendant to
prove by positive fact about the non-existence of alleged sub-tenant.

e ftfrEm, 2w (1961 37 41), GRT 12(1)@) - SU-aRE
— Wf¥d B FT AR — dFEiRe — A ¥ Paa 97 a0l 2 98 PR
aRRerfral afferer W a1 RMY ST-ARer) @ e § oA RraTer ST WS —
iR — w19 3 aRRerfirat e @5 o 2, T vem gaT AR ¥ e & smar
%ﬁmﬁauﬁaﬁwwm%ﬁiﬁmmzﬁmﬁﬂa%aﬁﬁ
WORTHAS T2 gRT AT B |
Cases referred :

(2005) 1 SCC 481, (2000) 6 SCC 359, AIR 1957 SC 912, AIR 1976 SC 1053,
(2009) 3 SCC 287, (2006) 11 SCC 587, (2007) 1 SCC 546, (2004) 5 SCC 140, (2004)
5 SCC 762, (2009) 5 SCC 264, (2000) 7 SCC 409, (2008) 3 SCC 120, (2007) 12 SCC
774 . o : A

Ashok Lalwani, for the appellants.

Naman Nagrath & Sanjeev Mishra, for the respondents.

*S.A. No.108/1996 (Jabalpur), D/- 30 July, 2010.
Shart Note
(96)*
Anil Sharma, J YOGENDRA GUPTA
Vs.
SMT. RENU AGRAWAL

Negotiable Instruments Act (26 of 1881), Section 138 - Dishonour
of cheque on the ground of death of partner with intention to Jforce the
petitioner/accused for doing necessary formalities on the death of partner -
Cannot make the petitioner liable for punishment u/s 138 of the Act.
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1998(I1) MPWN 60, 2007(2) MPHT 184, 2009(1) Crimes 189 (J&K), 2008(2) DCR
591, 2008(2) DCR, 2008(2) DCR 90, 2005(I) MPHT 203 (SC).

Prashant Sharma, for the applicant.
VD. Sharma & A.R. Shivhare, for the Non-applicant.

*Cr.R. N0.594/2009 (Gwalior), D/- 3 August, 2010.
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to use to his detriment. But if the client himself refuses to retain him, then the
advocate is at liberty to appear for the opposite side but the confidential information
obtained must not be used, and if that it is found impossible, then he should forgo
the chance of appearing on the opposite side.

iti) An advocate is representative of his client and not
his mouthpiece :-He is governed by the rules of his professional
etiquette and is not to act according to the whims of his client
merely because it suits the latter's wishes. Even if the client's
interest so requires, he will not knowingly misstate the law, or
willfully misstate the facts or tutor witnesses, or fabricate or tamper
with documents, or make reckless allegations in the pleadings, or
put in pleas which are known to be false, or put in a forged document
or produce a perjured witness.

5. Hence according to the principles of law and ethics, the same public
prosecutor cannot appear in both the cases from the side of the prosecution which
are the cross cases of each other, because he has to support the case of the one
client only. Hence, the District Magistrate is directed to appoint separate public
prosecutor in both the sessions trial. ’

6. With the above directions, this petition is disposed of.

7. A copy of this order be sent to the District & Sessions Judge, Ujjain for
necessary compliance.

C ¢ as per rules.
Petition disposed of.
LL.R. [2010] M. P., 2441
SUPREME COURT OF INDIA
Before Mr. Justice R.V. Raveendran & Mr. Justice H.L. Gokhale
26 August, 2010%*

PRAHLAD ... Appellant
Vs.
SHIV NANDAN KUMARI (DEAD) THROUGH L.RS. & ors .... ‘Respondents

Registration Act (16 of 1908), Section 17 - Where there is an oral

partition of the ancestral property, a subsequent memorandum embodying
the factum of partition would not require registration. (Para 4)
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Case referred :

AIR 1988 SC 881.

*C.A. No.1715/2003
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" ORDER

The second defendant in a suit for declaration of title and possession
is the appellant beforc us. Respondents 1. 2 and 3 were plaintiffs in the said
suit. Respondent 4 was the first defendant and the appellant was the second
defendant in the said suit. For convenience, we will refer to the paries, by their
ranks in the suit. The first plaintiff was the step-mother and plaintiffs 2 and 3
are the step-brothers of the first defendant. The first defendant sold field No.47,
measuring 5 bigha 18 biswas to the second defendant (appellant) under sale
deed dated 17.5.1978. It may be mentioned that at the time of such purchase the
second defendant was a minor and represented by his father.

2. In the year 1981, the plaintiffs filed a suit for declaration and possession
alleging that the suit property (field No.47) was a joint family properiy of Raj
Bahadur Singh (father of defendant No.1 and plaintiffs 2 and 3 and husband of
plaintiff No.1) and his brother Shiv Bahadur Singh; that there was an oral partition
in the year 1968 which was affirmed by reducing it into writing in the form of a
family settlement dated 15.2.1970; and that under the said partition ficld No.47
was allotted to the share of Dharmendra Singh - third plaintiff. It was contended
that the first defendant, who.was allotted a different property at the partition, and
therefore had no right, title or interest in field No.47, sold the said property to the
second defendant and consequently the sale Ly the first defendant in favour of
the second defendant was null and void.

2. The second defendant-appellant resisted the suit by contending that the suit
property belonged to the first defendant and the sale was valid. He denied that
the suit property was a joint family property and that it was allotted to the share of

third plaintiff at the family partition. Parties went to trial. The trial court by its

judgment dated 16.11.1989 decreed the suit. It held that there was an oral partition
in the year 1968 and that was reduced to writing subsequently as per Exhibit
P.1. The trial court held that being a confirmation/acknowledgment of an earlier
oral partition, the said document did not require registration.

3. Feeling aggricved, the second defendant filed an appeal before the High
Court. The High Court by the impugned judgment dated 21.10.2002 dismissed
the appeal affirming the findings of fact recorded by the trial court. The said
judgment is under challenge in this appeal.

4. The only question raised by the appellant is that the Memoranduin of

Partition (Exhibit P.1) not having been registered, could not have been relied upon

by the courts below. As noticed above the courts below have found that there
was an oral partition in the year 1968 and that the terms thereof were embodied
in the form of a memorandum subsequently, as per Exhibit P.1. This Court has
held that where there is an oral partition of the ancestral property, a subsequent
memorandum embodying the factum of partition would not require registration

('Y,
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(See -Roshan Singh & Others vs. Zile - Singh and Others AIR 1988 SC 881).
Therefore, the contention of the appellant that Exhibit P.1 could not be relied
upon is liable to be rejected. If the said contention goes, what remains is the
concurrent finding of fact recorded by the trial court and the High court that the
property was a joint family property and that it was allotted to the share of
third plaintiff. Itis not open to question. ' '

5. Therefore, the appeal is dismissed as there is no merit.
Appeal dismissed.

I.L.R. [2010] M. P., 2443
FULL BENCH
Before Mr. Justice Shantanu Kemkar, Mr. Justice S.C. Sharma &
Mr. Justice Prakash Shrivastava
1 September, 2010*

VIKRAM CEMENT ... Petitioner
Vs. :
COMMISSIONER OF COMMERCIAL TAX & ors. ... Respondents

A. Doctrine of merger - Where the appeal against original order of
assessment was on limited point and the appellate authority without touching
any other ground though set-aside the order of assessment but the remand
was confined to give opportunity to appellant to file Form B and appendix
declaration and to pass a fresh appropriate assessment order, the entire
assessment order is not merged in the assessment order which passed after
remand. (Para 22)

®. [qeas &7 Rigid — o8 o ok @ 99 ey @ fasg onfia
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B. General Sales.Tax Act, ML.P. 1958 (2 of 1959), Section 19(1) -
Where the entire assessment order (dt. 19.03.1991) was not merged in the
assessmeni{ order (df. 26.10.1994) which was passed after remand, the
initiation of proceedings u/s 19(1) of the Act (di. 23.09.1997) for re-opening
of the alleged escaped assessment of the items regarding which no appeal
was filed could not have been ordered being barred by limitation.

Assessment order passed on 19.03.1991 deciding various aspects of tax
liability - Appeal preferred by petitioner on a limited ground that Assessing
Authority did not grant time to procure and submit Form B-2 and appendix

*W.P. No.9506/2003 (Indore)



2444 Vikram Cement vs. Commissioner of Commercial Tax(F.B.)|1.L.R.[2010]M.P,,

declarations from buyers - Appellate authority remanded the case granting
" opportunity to submit Form B & appendix declarations and pass appropriate

order - In compliance assessing authority passed a fresh order on °

26.10.1994 by maintaining its earlier order in regard to the other points -
— Later on the assessing authority issued a notice u/s 19(1) of the Act
proposing to levy sales tax @ 12% on various items - Notice was
-challenged by petitioner, on the ground that the proceedings are barred by
limitation, herwever, the order of reassessment was passed or: 26.12.1998
- Held - The order.of remand was passed only in respect of the prayer of
the petitioner to afford opportunity to submit Form B and appendix
declarations by directing the Assessing Authority to afford an appropriate
opportunity to the petitioner to submit Form B and appendix declarations -
"The appellate authority did not touch other parts of the order of the
assessing authority - Thus, the only point merged in the remand order of
assessment was in respect of the said Form B and appendix declarations
filed by the petitioner in consequence of the directions given by the appellate
authority and not the whole original order of assessment. In the circumstances,
the initiation of proceedings w/s 19(1) of the Act for re-opening of the alleged
escaped assessment of the items regarding which no appeal was filed could
not have been ordered being barred by limitation. (Paras 20 & 22)

wl, 9 fama-ow afefaw, 9.9 1958 (1959 &1 2), €T
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Cases referred :

(1984) 55 STC 54, (1983) 54 STC 392, (1981) 47 STC 415, (1982) MPLJ
296, (1983) 140 ITR 677, (1975) 35 SCC 601 (AP), (1967) 19 SCC 144, 1977 Vol.

39 STC 177, (1958) 34 ITR, (1958) SCR 595, (1981) 128 ITR 77, MCC No.142/

1978 decided on 14.01.1981.

G.M. Chaphekar with C.R. Pancholiya, for the petitioner.
L.N. Soni, Addl.A.G. with Vivek Patwa, Dy.G.A., for the respondents.

ORDER

The Order of the Court was delivered . by
SuanTaxu KEMKAR, J. :—This petition under Articles 226/227 of the Constitution
"of India has been filed against the order of re-assessment dated 26.12.1998
(Annexure P-9) passed by the Assistant Commissioner, Commercial Tax, Ujjain,
the appellate order dated 09.09.2002 (Annexure P-11) passed by the Appellate
Deputy Commissioner, Commercial Tax, Ujjain and the order dated 02.07.2003

L
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(Annexure P-13) passed in revision by the Additional Commissioner of Commercial
Tax, Indore.

2. Briefly stated the petitioner a registered dealer under the M.P. General
Sales Tax Act, 1958 (for short the Sales Tax Act) and under the M.P. Vanijyik kar
Adhiniyam, 1994 (for short Vanijyik kar Adhiniyam) engaged in the business of
manufacture and sale of cement was assessed to the tax for the period of
01.04.1987 to 31.03.1988 vide order dated 19.03.199] passed by the fourth
respondent in Assessment Case No0.24/1988. On assessment additional demand
of Rs.41.062/- was raised against the petitioner. The petitioner being a new
industrial unit was granted the facility of deferment of payment of tax for the
period from 22.06.1985 to 21.06.1988 under the notification dated 01.09.1983 for
a period of 10 years, was allowed the facility to purchase all classes of goods
specified in Schedule II of the Sales Tax Act from other registered dealer for use
of raw material or incidental goods in the manufacturing of other goods for sale
without payment of tax. In the circumstances, while making assessment the fourth
respondent did not levy purchase tax under Section 7 (1) of the Sales Tax Act on
the goods purchased by the petitioner from other registered dealers without
payment of tax in view of the notification dated 08.05.1984. However, the fourth
respondent levied tax on some part of the sales of cement by denying the petitioner
opportunity to produce the declarations in Form B-2 and appendix declarations.

3. Feeling aggrieved by the part of the said order passed by the fourth respondent
Assistant Commissioner in not granting the petitioner time to produce the
declarations in Form B-2 and appendix declarations by procuring it from the buyers
as desired by its letter dated 11.03.1991 and levying of tax for the same, the
petitioner filed an appeal (Annexure P-5) under Section 38 of the Sales Tax Act.
The Appellate Authority third respondent vide order dated 20.05.1992 (Annexure
P-6) allowed the petitioner’s appeal, set aside the order of the assessing authority
and remanded the matter to the assessing authority the fourth respondent directing
him to provide opportunity to the petitioner to submit declarations in Form B-2
and appendix dsclarations and make appropriate assessment of the tax. In
pursuance to the aforesaid appellate order (Annexure P-6) the assessing authority
permitted the petitioner to submit declarations in Form B-2 and appendix
declarations and thereafter passed the order dated 26. 10.1994 (Annexure P-7).

4. When the matter stood thus, the assessing authority issued a notice (Annexure
P-8) under Section 19 (1) of the Sales Tax Act to the petitioner in Form No. 16
proposing to levy sales tax @ 12% on cement amounting to Rs.20.00,000/-. In
addition it was also proposed to levy purchase tax under Section 7 (1) of the Sales
Tax Act on the purchase of coal amounting to Rs.3,31,63,065/- and on High Speed
Diesel (Diesel 0Qil) amounting to Rs.3,05,23,132/- which was purchased by
the petitioner from the registered dealer of Madhya Pradesh without payment of
tax taking the benefit of notification dated 08.05.1984. On receipt of the said
notice the petitioner contended before the assessing authority that no purchase
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tax under Section 7 (1) of the Sales Tax Act was leviable and that the proceedings
of re-assessment initiated utider Section 19 (1) of the Sales Tax Act were barred
by limitation of five calender years from the date of original order of assessment
which was passed on 19.03.1991. However, the petitioner’s ontentions were not
accepted by the assessing authority and the order of re-assessment was passed
on 26.12.1998 (Annexure P-9). In the re-assessment order purchase tax under

Section 7 (1) of the Sales Tax Act was levied on purchase of coal and High Speed

Diesel. As regards levying of sale tax of cement, it was found that the said value
of the cement was not sold but was transferred to Grasim Industries the owner of
the petitioner’s unit and there being no sale, no tax was leviable on it.

5. The petitioner being dissatisfied with the order of re-assessment (Annexure
P-9) preferred an appeal before the third respondent Appellate Deputy Comrissioner
of Commercial Tax, Ujjain. The main contention of the petitioner before the appellate

authority was that the proceedings of re-assessment initiated by the assessing authority .

invoking powers under Section 19 (1) of the Sales Tax Act were barred by limitation
of five calender years from the date of order of assessment dated 19.03.1991.
However, the appellate authority did not agree with the petitioner’s contention. He
held that in view of the fresh order of assessment passed on 26.10.1994 the period of
limitation would run from the date of fresh assessment order dated 26.10.19%4.
Accordingly, the petitioner’s appeal was dismissed vide order dated 09.09.2002
(Annexure P-11). The revision filed by the petitioner before the first respondent
Commissioner of Commercial Tax was also dismissed vide order dated 02.07.2003
(Annexure P-13). Aggrieved the petitioner has filed this petition.

6.  The question raised and involved in this writ petition is as to whether on the
facts and circumstances of the case, the period of limitation for invoking powers
under Section 19 (1) of the Sales Tax Act would run from the date of fresh
assessment after the order of remand passed by the appellate authority -or from
the date of original order of assessment. On 28.10.2009 when this writ petition
was listed for hearing a Division Bench after considering the submissions made
by the learned counsel for the parties, the nature of controversy and the judgment
delivered by Division Bench of this Court in the case of Commissioner of Sales
Tax M.P. Vs. Sanawad Cooperative Society,(1984) 55 STC 54 m which it was
held that there is a conflict in two Division Bench judgments of this Court in the
matters of Commissioner of Sales Tax Vs. Jammatlal Prahladialrai (1983) 54
STC 392 and Commissioner of Sales Tax Vs. Himmatlal and Company (1981)
47 STC 415 took a view that the matter deserves to be considered by a Larger
Bench.- Accordingly, the matter was placed before the Hon’ble Chief Justice for
constituting an appropriate Bench. On the basis of the orders passed by Hon’ble
the Chief Justice this Full Bench has been constituted.

7. Heard Shri G.M.Chaphekar, learned Senior counsel for the petitioner and
Shri L.N.Soni. learned Additional Advocate General for the respondents and
perused the record.

"Y'
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8. Shri G.M.Chaphekar, learned Senior counsel for the petitioner argued
that the assessing authority, the appellate authority and the revisional authority
have committed error in holding that the proceedings of re-assessment initiated
by the fourth respondent under Section 19(1) of the Sales Tax Act were not
barred by limitation since they were initiated within the period of five calender
years from the date of order of fresh assessment passed on 26.10.1994 in terms
of the order of remand. His contention was that the appeal which was filed against
the original order of assessment passed on 19.03.1991 was on a limited point and
the case was remanded by the appellate authority vide order dated 20.05.1992
(Annexure P-6) only to the extent of the ground on which the appeal was filed.
According to him as per the ‘doctrine of merger’ the only point which merged
in the order of appeal dated 20.05.1992 was in respect of opportunity to be given
to the petitioner to file declarations in Form B and appendix declarations and,
therefore, all other points emanating from the original order of assessment passed
on 19.03.1991 had become final and did not merge in the appellate order. He also
urged that from the date of original order of assessment dated 19.03.1991 the
period of limitation had already expired on 31.12.1996 in the circumstances, the
proceedings of re-assessment initiated on 23.09.1997 were clearly barred by
limitation. In support of his contentions learned Senior counsel for the petitioner
placed reliance on the Division Bench judgment of this Court in the case of
Commissioner of Sales Tax Vs. Jammatlal (supra). The Full Bench judgment of
this Court in the case of Commissioner of Income Tax, Bhopal Vs.
R.R.Banwarilal (1982 MPLJ 296), yet another Full Bench judgment of this Court
in the case of Commissioner of Income Tax Bhopal Vs. Mandsaur Electricity
Supply Company Limited (1983) 140 ITR 677, Division Bench judgment of Andhra
Pradesh High Court in the case of Stafe of A.P. Vs. Sri Rama Laxmi
Satyanarayana Rice Mill (1975) 35 SCC 601 (AP), Division Bench judgment of
this Court in the case of Commissioner of Commercial Tax M.F. Vs.
Sanawad Cooperative Society (supra). Division Bench judgment of this Court
in the case of Commissioner of Sales Tax, M.P. Vs. Himmatlal and Company
(supra), and on a judgment of the Supreme Court in the case of State of Madras
Vs. Madurai Mills Company Limited 1967 (19) SCC 144.

9. Shri G.M.Chaphekar, learned Senior counsel also submitted that though
there is a conflict in the two Division Bench judgment of this Court in the case of
Commissioner of Sales Tax Vs. Jammatlal Prahiad Rai and Commissioner of
Sales Tax Vs. Himmatlal and company but the facts and the questions involved
in both the cases are different from the present case. On addressing the Court
about the conflict in the views he supported the view taken by the Division Bench

- - in the case of Commissioner of Sales Tax Vs. Jammatlal (supra). He argued

that in the case of Commissioner of Sales Tax Vs.- Himmatlal Company the
Division Bench overlooked the provisions contained in Section 43 (1) of the Sales
Tax Act which empowers to the Commissioner or the appellate authority by
providing that in the course of any proceedings under the Act, on being satisfied
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that dealer has concealed his turnover or the aggregate of purchase price in respect
of any goods or has furnished inaccurate particulars for such sales or purchases
as the case may be, or has furnished a false return, the Commissioner or the
appellate authority, as the case may be after giving a dealer a reasonable
opportunity of being heard, direct the dealer to pay penalty in addition to the tax
payable by him. In the circumstances, according to him the judgment passed by
the Division Bench of this Court in the case of Himmatlal and Company has not
taken a correct view. He supported the view taken by the Division Bench in the
case of Commissioner of Sales Tax Vs. Jammatlal Prahlad Rai which is in
conformity with the provisions of Section 43 (1) of the Sales Tax Act in which it
has been held that the appellate authority, while hearing an appeal and finding that
the circumstances of the case showed that the dealer was guilty of concealment
of turnover, could take proceedings for imposition of penalty. In failing to take
action under Section 43 of the Act and in not imposing penalty while disposing of
the appeal, the appellate authority passed an order which was clearly prejudicial
to the revenue. The Commissioner was therefore, entitled under Section 39 (2) of
the Act to revise that order. As the order imposing penalty could have been passed
by the appellate authority, the limitation for taking proceedings under Section 39
(2) of the Act for revising the order of the appellate authority was three years
from the date of the appellate order, and in the instant case, counting the limitation
from the date of the order of the appellate authority, the revisional proceedings
were within limitation.

10. On the other hand, Shri L.N.Soni, learned Additional Advocate General
placing reliance on the judgment of the Supreme Court in the case of Deputy
Commissioner of Commercial Tax Vs. H R Sriramulu 1977 Vol. 39 STC 177
argued that the while allowing the petitioner’s appeal the appellate Deputy
Commissioner vide order dated 20.05.1992 (Annexure P-6) had set aside the
assessment order dated 19.03.1991 and remanded the matter to the assessing
authority the fourth respondent, therefore, the order passed. by the assessing
authority after remand on 26.10.1994 (Annexure P-7) is the order of fresh
assessment, and as such the period of limitation provided under Section 19(1) of
the Sales Tax Act would run from the fresh assessment order dated 26.10.1994.

11.  Wehave considered the contentions raised by learned counsel for the parties
and have gone through the record and the judgments relied upon by them. Before
dealing with the facts of the present case we would deem it proper to consider
and decide as to which of the two conflicting views expressed by two Division
Bench of this Court in the case of Commissioner of Sales Tax v. Jammatlal
Prahlad Rai and in the case of Commissioner of Sales Tax Vs. Himmatlal
Company 1s correct.

12, In the case of Commissioner of Sales Tax Vs. Himmatlal & Co. (supra)
the Division Bench was considering the question that when under Section 43 (1)
of the Sales Tax Act penalty has not been imposed either by the assessing authority

&)
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or by the first appellate authority, the time limit for initiating the proceedings under
Section 39 (2) of the Sales Tax Act will be taken from the date of the order of
the first appellate authority or from the date of the order of the assessing authority.
From the facts narrated it is clear that in the said case the order of assessment
passed by the assessing authority was confirmed in appeal by the Appellate
Aurhority, however with a slight modification in the penalty under Section 17(3)
of the Sales Tax Act. It was held by the Division Bench that in the assessment
order no penzalty under Section 43(1) of the Sales Tax Act was imposed on the
assessee on the ground of alleged concealment-of its turnover. In the assesse's
appeal before the Appellate Assistant Commissioner only two questions had arisen
for consideration; one was about the estimate of the turnover and another about
the penalty for late filing of the return under Section 17(3) of the Sales Tax Act.
The Division Bench held that the Appellate Assistant Commissioner was not called
upon to consider the question of penalty under Section 43 (1) of the Sales Tax
Act and, therefore, the default if any was in the assessment order itself. Having
held so the Division Bench held that the order of assessing authority did not
merge with that of the appellate authority so far as the question of penalty under
Section 43 (1) of the Act was concerned because at no stage this question had
arisen before the appellate authority.

13. In the case of Commissioner of Sales Tax M.P. Vs. Jammatlal
Prahladrai (supra) the assessment order was pasked on 07.06.1965. The
Assessing authority did not take any proceedings for imposing penalty under Section
43 of the Sales Tax Act. In the appeal preferred by the assessee which was
decided by the Additional Appellate Assistant Commissioner on 09.03.1966 the
appellate authority also did not take any action under Section 43. In the
circumstances, the Commissioner took the matter in suo mofu revision in exercise
of its powers under Section 39 (2) of the Sales Tax Act. He was of the view that
the order of the appellate authority was erroneous and prejudicial to the interest
of the revenue as no action was taken for imposition of penalty under Section
43. After issuing the notice to the dealer on-07.03.1969 the Additional Commissioner
imposed upon him the penalty of Rs. 1,000/- under Section 43 (1) in the revision.
The appeal preferred by the dealer was allowed by the Sales Tax Appellate Tribunal
holding that the revision was barred by limitation. The Division Bench after
considering the proviso to Section 39 (2) providing limitation of 3 years to initiate
proceedings from the date of order sought to be revised held the Tribunal was not
correct in holding the proceedings under Section 39 (2) to be barred by limitation.
The Division Bench held that the Tribunal has failed to take notice of Section 43
by which the appellate authority is also empowered to take proceedings for
imposition of penalty as Section 43 opens with the words "if the Commissioner or
the appellate authority in the course of any proceedings under this Act is satisfied."
It further held that the appeal is certainly any proceedings within the meaning of
Section 43 and the appellate authority while hearing an appeal and finding that the



2450TVikram Cement vs. Commissioner of Commercial Tax(F.B.)[L.L.R.[2010]M.P,,

circumstances of the case show that the dealer was guilty of concealment of
turnover can take proceedings, for imposition of penalty. In failing to take action
under Section 43 and in not imposing penalty while disposing the appeal the appellate
authority passed an order which was clearly prejudicial to the interest of the
revenue and, therefore, revisional proceedings were within limitation,

14. Having regard to the aforesaid we find that the view taken by the Division
Bench in the case of Commissioner of Sales Tax M.P. Vs. Jammatlal
Prahiadrai to be inconsonace with the provisions contained in Section 43 of the
Sales Tax Act whereas, we find that the Division Bench in the case Commissioner
of Sales Tax M.P. Vs. Himmatlal has overlooked the opening words of Section
43 which emposwers the appellate authority also to take proceedings for imposition
of penalty and in the circumstances if the appellate authority while hearing an
appeal if is satisfied that the circumstances of the case show that the dealer was
guilty of concealment of turnover it can take proceedings for imposition of penalty
and in not doing so while disposing of the-appeal if the appellate authority had
passed an order the same can be clearly said to be prejudicial to the interest of
the revenue. Therefore, the view taken in the case of Commissioner of Sales
Tax, M.P. Vs. Himmatlal cannot be approved, as a result we hold that in the case
of Commissioner of Sales Tax, M.P. Vs. Himmatlal the Division Bench has not

laid down the law correctly whereas, the judgment rendered in the case of -

Commissioner of Sales Tax, M.P. Vs. Jammatlal Prahaladrai lays down correct
law and accordingly we approve the view taken by the Division Bench in the case
of Commissioner of Sales Tax Vs. Jammatlal Prahladrai.

15. Now in order to decide the controversy involved in this petition as to whether
the period of limitation for initiating the proceedings for re-assessment under
Section 19 (1) of the Seles Tax Act would start from the original order of
assessment or from the order of fresh assessment passed after the order of
remand we would first deal with the judgments on which learned counsel for the
parties have relied. In the case of State of Madras Vs. Madurai Mills Co. Ltd.
(supra) the Supreme Court after considering the various judgments including the
judgment in the case of Commissioner of Income Tax, Bombay Vs. Amritlal
Bhogilal and Co. (1958) 34 L.T.R. 130 and in the case of State of UP Vs
Mohammad Nooh (1958) S.C.R. 595 held that the 'doctrine of merger' is not
a doctrine of rigid and universal application and it cannot be said that wherever
there are two orders, one by the inferior tribunal and the other by a superior
tribunal, passed in an appeal or revision, there is a fusion or marger of two orders
irrespective of the subject matter of the appellate or revisional order and the
scope of the appeal or revision contemplated by the particular statute. It was
held that the application of the doctrine depends on the nature of the appellate or
revisional order in each case and the scope of statutory provisions conferring the
appellate or revisional jurisdiction. Noticing the facts of the case the Supreme
Court further held that it cannot be said that there was merger of the order of

w]
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assessment made by the Deputy Commercial Tax Officer dated 28.11.1952 with
the order of Deputy Commissioner of Commercial Tax dated 21.08.1954 because
the question of exemption on the value of yarn purchased from outside the State’
of madras was not the subject matter of revision before the Deputy Commissioner
of Commercial Taxes. The only point that was urged before the Deputy
Commissioner was that sum of Rs. 6,57,971-4-9 collected by the respondent by
way of tax should not be included in the taxable turnover, This was the only point
raised before the Deputy Commissioner and was.rejected by him in révision
proceedings. On the Contrary the question before the Board of Revenue was
- whether the Deputy Commercial Tax Officer, Madurai was right in excluding from

the net taxable turnover of the respondent the sum of Rs. 77,4,62,706-1-6. Having
noticed the facts as stated the Supreme Court has held that there was no merger and
the doctrine of merger cannot be invoked in the circumstances of the case.

16. In the case of Commissioner of Income Tax, M.P-II Bhopal Vs. R.R.
Banwarilal (supra) the Full Bench of this Court which was constituted on being
suggested at the time of hearing the matter before the Division Bench that the
two Division Bench of this Court in C.LT. vs. Narpat Singh Malkhan' Singh
(1981) 128 IL.T.R 77 and M/s Alok Paper Industries, Indore Vs. CI.T. M.C.C.
No. 142/1978 decided on 14.01.1981 appear to have taken contrary views, after
considering the law laid down by the Supreme Court in the case of State of
Madras Vs. Madurai Mills Co. Ltd. (supra) on the doctrine of merger noticed
that there is no difference in the two Division Bench decision on the meaning and
scope of the dectrine of merger. While answering the question the Full Bench
applying the law laid down by the Supreme Court in the case of State of Madras
Vs. Madurai Mills held that the Appellate Tribunal was not correct in law in
holding that the entire assessment orders of Income Tax Officer had merged in
the order of Appellate Assistant Commissioner, irrespective of the points urged
by the parties or decided by the Appellate Assistant Commissioner and, therefore,
the Commissioner of Income Tax was not competent to revise those orders under
Section 263 of the Income Tax Act, even in respect of the points not considered
and decided by the Appellate Assistant Commissioner. In the case of
Commissioner of Sales Tax, M.P. Vs. Sanawad Co-operative Society, (supra)
the Division Bench of this Court has held that the appellate authority under the
Income Tax Act as well as the Sales Tax Act has jurisdiction to consider and
decide even that part of the order of the assessing authority against which no .
appeal has been preferred. But when the_appellate authority does not touch any
part of the order of the assessing anthority, the order of the assessing authority
to that extent cannot be held to be merged in the order of the appellate authority.
(emphasis supplied).

17.  Inthe case of Deputy Commissioner of Commercial Taxes Vs. H.R. Sri
Ramulu on which reliance has been placed by the leamned Additional Advocate
General, the Supreme Court was considering the period of limitation for exercising



2452] Vikram Cement vs. Commissioner of Commercial Tax(F.B.)[L.L.R.[2010]M.P.,

the powers of revision under Section 21 (2) of the Mysore Sales Tax Act. It held that
the order passed under Section 12 A would be the starting point and not the initial
assessment order. It was observed by the Supreme Court that once an assessment is
re-opened the initial order of assessment ceases to be operative. It has been further
held that the effect of Re-opening the assessment is to set aside the initial order of
assessment and to substitute in its place the order made on re-assessment.

18. For correct application of law laid down by the Supreme Court on the
'doctrine of merger' we have gone through the original order of assessment,
the memo of appeal, the order of remand and the order of assessment passed
after the remand. We find that against the original order of assessment passed on
19.03.1991 (Annexure P-2) deciding various aspects of tax liability against the
petitioner the appeal was preferred by the petitioner on a limited ground:-

"The learned Assistant Commissiner has erred in not granting
time period as desired by us vide our letter dated 11.3.1991 to
procure the Forms B-2 and appendix declaration from our buyers".

19.  Before the appellate authority the petitioner raised the aforesaid sole ground
in regard to its grievance that the Assessing authority has not granted it time to
procure and submit Forms B-2 and appendix declarations from buyers. The
Appellate Deputy Commissioner considering the very sole ground raised and urged
by the petitioner remanded the matter to the Assessing authority by setting asside
the assessment order with a direction to the Assessing authority to grant the
petitioner opportunity to submit Form B and appendix declarations and pass
appropriate assessment order. Thereafter, in compliance of the order of remand
passed on 20.05.1992 (Annexure P-6) the Assessing authority passed a fresh
order dated 26.10.1994 (Annexure P-7) by maintaining its earlier order in regard
to the other points except in regard to the directions contained in the remand
order pertaining to Form B and appendix declarations.

20. Having reagard to the original assessment order the aforesaid limited
challenge to the original assessment order in the appeal, the order of the appellate
authority and the order of assessment passed after the remand in our view the
respondents have committed error in holding that the original order of assessment
passed on 19.03.1991 was completely set aside. In fact from the perusal of the
memo of appeal and the order of remand passed on 20.05.1992 it is clear that
the order of remand was passed only in respect of the prayer of the petitioner to
afford opportunity to submit Form B and appendix declarations by directing the Assessing
Authority to afford an appropriate opportunity to the petitioner to submit From B and
appendix declarations. The appellate authority did not touch other parts of the order
of the assessing authority. Thus in our considered view, the only point merged in the
remand order of assessment was in respect of the said Form B and appendix
declarations filed by the petitioner in consequence. of the directions given by the
appellate authority and not the whole original order of assessment.

“"
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21.  The judgment of the Supreme Court in the case of Deputy Commissioner
of Commercial Taxes, Mysore Vs. H.R. Sri Ramulu relied upon by the
respondents is based on different footings.In the said case the dealer was first
assessed to tax under Mysore Sales Tax Act, 1957. On initiation of proceedings
under Section 12 A of the said Act on a view being taken by the Commiercial Tax
Officer that some items of turnover had escape assessment re-assessment being
made under Section 12-A. The Deputy Commissioner of Commercial Tax took
up the case in revision on own motion in exercise of its powers under Section 21
(2) of the Mysore Sales Tax Act and passed orders on revision within four years
from the date of order of re-assessment. The question for consideration before
the Supreme Court was whether the period of four years for ‘initiating the
proceedings of revision would be counted from the date of first assessment
order or from the date of re-assessment order. While considering the said question
the Supreme Court held that when an order of re-assessment is made, the original
order of assessment merges in the order of re-assessment. Whereas, as would
be clear from the facts of the present case the remand order of assessment was
not under Section 19(1) but was passed in terms of the order of appellate authority
in order to give opportunity to the petitioner to file Form B and appendix declaration.
In the circumstances, the reliance of the respondents on the judgment of the
Supreme Court in the case of Deputy Commissioner of Commercial Taxes V5.
H.R. Sri Ramulu is misplaced.

22.  Applying the doctrine of merger, we find that the petitioner's appeal against
the original order of assessment was on limited point about not giving of opportunity
to furnish Form-B, -appendix declarations by the assessing authority, While deciding
the appeal the appellate authority without touching any other ground though set
aside the order of assessment but the remand was confined to give opportunity to
the petitioner to file Form B and appendix declarations and to pass a fresh
appropriate assessment order. In compliance of the order of remand the assessing
authority maintained its earlier order except to the extent ordered by the appellate
authority in the order of remand. Therefore, in our considered view the entire
assessment order was not merged in the assessment order which was passed
after remand. In the circumstances the initiation of the proceedings under Section
19 (1) for re-opening of the alleged escaped assessment of the items regarding
which no appeal was filed by the petitioner could not have been ordered being
barred by limitation. :

23, Inview of the aforesaid finding, the petition deserves to be and is hereby
allowed. The entire proceedings of re-assessment initiated on 23.09.1997 under
Section 19 (1) of the Sales Tax Act being barred by limitation are quashed. As a
consequence, the orders Annexures P-9, P-11 and P-13 are also quashed. No
orders as to costs. -

Petition allowed.
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Court Fees Act (7 of 1870), S. 7 (iv) C and Art. 17 Schedule II -
If plaintiff makes an allegation thal the instrument is void and hence not
binding upon him, then ad valorem court- fee is not payable and he can
claim declaration simplicitor for which couri-fee under Article 17(iii)of
Schedule-1I would be sufficient. ' (Para 14)
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207,1976 JLJ 703, AIR 2004 P&H 207,1976 JLJ 703, AIR 2004 P & H 207, 1970
MPLJ 363, 1967 MPLJ 242, AIR 1968 SC 956, (2002) 9s5cc28 (2006) 5 ch 353
(2008)15 sce 673, (2009) 6 SCC 194, 2009 (4) MPLJ 182.

A.K.Jain, for the petitioners.
Sharad Gupta, for the respondent No.l.
Pushpendra Kaurav, Dy. AG. for State.

JUDGMENT

The Judgment of  the Court was delivered by
Krisuny Kuatar LanoTr, J. :— A Division Bench of this Court has referred following
two questions for the consideration of the Full Bench:-

“(1) Whether ad-valorem court fee is not payable when the
piaintiff/plaintiffs .make an.allegation that.the instrument is
void and hence, not binding upon him/them ?

(2) Whether the decision rendered in Narayan Singh (supré)
lays down the law correctly that the plaintiff, a party to the
instrument, is not required to pay ad valorem court fee as he
has made an allegation that the instrument is void ?”

2. Before proceeding further in the matter, it would be appropriate to refer to
facts of the case,

W.P. No. 14679/2006 (Jabalpur)
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(A) In Writ Petition No. 14679/06, the facts are as under:-

(1) Respondent No. Awadh Narayan filed a suit. before
the District. Judge, Katni bearing No.6-A/2005 for declaration
and permanent injunction. The suit was valued at Rs.27,89.911/-
and court fee of Rs.540/- was paid. In the relief clause, the
plaintiff sought a declaration that he be declared to be entitied to
receive an amount of Rs.14,80,000/- as the detained salary from
thie defendant No.1. He also claimed a relief that. the. agreement
dated 26.6.2000, which was executed for an amount of
Rs.3,45,000/-,be declared as null and void.

(if) The petitioners/defendants filed an application under Order
7 rule 11 Code of Civil Procedure on the ground that plaintiff
had not paid requisite court-fee regard being had to the relief of
declaration and permanent injunction as claimed by him. The
application filed by the petitioners was dismissed by the Court
below on the ground that respondent/plaintiff was free to value
the suit for declaration at the amount by paying fixed court-fee
Rs.500/-. The trial Court assigned the reason that the plaintiff
sought a declaration that the agreement dated 26.6.2000. be
declared as void as it was executed practising misrepresentation
and fraud on him. The trial Court found that the plaintiff had
; challenged the agreement as a forged document, he was not
required to pay ad valorem court-fee on the whole amount in view of
the decision rendered by a Single Bench of'this Court in Smr.
. Shahista Qureshi vs. State of M.P.& others 2003 () MPHT 184.

Aggricved by the aforesaid order, defendants filed a writ petition under
- Article 226 of the Constitution of India.

(iif)  Before the Division Bench, an argument was advanced.that’
Section. 7(iv)(c) of the Court Fees Act, 1870 (in short ‘Court
Fees Act’) provides to obtain a declaratory decree or order where
a consequential relief is prayed and Section 7(iv)(d) provides for
court-fee for a relief of injunction. The petitioners also invited
attention of the Court to Article 17, Schedule-II of the Court
Fees Act which provides in clause (iii) for fixed court-fee to obtain
a declaratory decree where no consequential relief is prayed.
Referring aforesaid provision, it was stated by the defendants/
petitioners that where consequential relief is prayed, the provisions
of Section 7(iv)(c) and (d} would apply and ad valorem court-fee
is payable on the plaint.

(iv)  Per contra, respondent/plaintiff supported the order on the
basis of the reasoning given by the trial. Court:that the agreement
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was sought to be declared as void, so no ad valorem court-fee
was required and fixed court-fee was rightly paid by the plaintiff.

The trial Court rejected the application by holding that the suit was properly
valued and the fixed court-fee was rightly paid.

(B)(i) In Writ Petition No0.7582/2005, plaintiff’s Chhotelal,
Buddhsen and Ramnaresh filed a suit against their real brother
Bala Prasad in respect of suit lands claiming as an ancestral
property. A partition among the brothers took place in the year
1983 and as per partition, mutation in revenue record was carried
out recording name of each share holders as per partition. At the
time of the partition, mother of parties Mst.Hansi was alive who
was entitled for 1/5th share but it was resolved by all the four
brothers that she would be maintained severally and jointly by all
the brothers and therefore, she was not allotted-any share in
the.ancestra! land. After partition, all the brothers were in
exclusive possession of their share. They had also developed their
land according to their choice. The plaintiffs pleaded that by taking
undue advantage of his position, defendant No.l1 Bala Prasad
shrewdly got a sale-deed executed and registered dated 6.8.1933
in respect of 1/5th share of the suit land from mother Mst. Hansi.
This sale-deed would adversely affect the interest and right of
the plaintiffs, therefore, they filed a suit for declaration of title
simpliciter in respect of the suit land. For the purpose of jurisdiction,
the suit was valued for Rs.46,500/-, according to the sale-
consideration and a fixed court-fee was paid as per Article 17(iii)
of Schedule-1I of the Court Fees Act. No consequential relief
was sought in the plaint.

Respondent/defendant Bala Prasad and his sons jointly filed their written
statement denying all the facts in the plaint. They also raised an objection in
respect of non-payment of adequate court-fee.

(ii) On the basis of pleadings of both parties, the trial
Court framed 5 issues out of which Issue No.3 was framed as a
preliminary issue in respect of court-fee. The issue was heard
and decided by the trial Court by order dated 2.7.2005.. Before
the trial Court, the plaintiffs alleged .that they were not parties to
the sale-deed, so they are not liable for payment of court-fee as
per valuation in the sale-deed, while the objection of the defendants
was that Smt. Hansi got 1/5th share in the land at the time of the
partition which she had sold in faovur of the defendants. The suit
is not merely for declaration but in fact it is for cancellation of the
sale-deed executed by Mst. Hansi, so ad valorem court-fec was
payable. - :
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The trial Court decided the aforesaid issue against the plaintiffs by sustaining
the objection raised by the defendants.and directed the plaintiffs to pay ad valorem
court-fee. This order'was challenged by the plaintiffs before the Division Bench
by filing a writ petition under Article 227 of the Constitution of India.

3. The Petitioners/plaintiffs of W.P.No.7582/05 reiterated their contention
before the Division Bench that as the plaintiffs were. not party to the sale-deed
and mother Mst Hansi was not given any'share in the property, so sale-deed
against the interest of plaintiffs was void and no ad valorem court fee was payable,
while defendants/respondents supported the order on the same. analogy which
prevailed the trial Court to decide the issue against the plaintiffs.

4,  So far as question No.2, in respect of the decision rendered in Narayan
Singh (supra) is concerned, the Division Bench has referred the matter to examine
correctness of the decision by the Full Bench.

Before proceeding further, we.would like to refer the decision the Division
Bench in Narayan Singh, W.P.No.11583 of 2008 decided on 6.11.2008, as it is
not a reported judgment which is reproduced thus:-

“An application under order 7 Rule 11 C.P.C. was filed by the
petitioner for rejecting the plaint on the ground that the sale-deed
has been assailed, thus on the basis of valuation of the house, ad-
valorem court-fee should have been paid. The Trial Court has
rejected the application vide impugned order dt. 2.9.2008.

The plaintiffs have come up with the averment that the sale-
deed in question is illegal and void, it is a forged document and it
was without consideration. Plaintiffs are in possession of the land.
For declaratory relief the fixed court-fée has been paid.

The Trial Court has held that the averments made to the plaint
with respect to payability of the court-fec are relevant. The plea
taken in the written statement cannot be taken into consideration.
The averment made in the plaint which is material ‘with respect to
payment of the court-fee. Relying upon the decisions in Rohan
Ram v. Dashmath Bai, 1982 WN 464 and Bisahin v. Mehtar,
1983 MPLJ Note 31 it has been held that in such circumstances
ad valorem court-fee is not payable.

Shri Sourabh Bhushan Shrivastava, learned counsel appearing
on behalf of the petitioners has submitted that as the plaintiff’s
are the parties to the sale-deed ad valorem court-fee should have
been-ordered to be paid, thus, the plaint is liable to be rejected
under order 7 Rule 11 C.P.C. He has placed reliance on the decision
of the Punjab & Haryana High Court in Himanshu v. Smt. Kailash
Rani and anr. AIR 2004 P & H 207

. After hearing learned counsel for the petitioner, considering

[y
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that fact and circumstances of the instant case and averments
made in the plaint, it is apparent that the plaintiffs have come up
with. the case that the document is a forgery, it does not bear
signature of Sitaram. Sitaram was not party to the sale-deed.
Plaintiffs have claimed their possession over the suit land. Suit
is for permanent injunction and for declaration. Thus, in our opinion,
the court-fee paid is proper. When document is alleged to be illegal
and void and executant was not party to the document, it is not
necessary to make the payment of ad valorem court-fee, is the
settled view of this Court in various decisions. In Pratap and
anr. v. Punia Bai and ors. 1976 JLJ 703. it has been held that in
case document is voidable it is necessary to make the payment of
court fee, if it is wholly void and material declaration that it is so is
sufficient, in the instant case, as per the averments made in the
plaint document is shown to be void, not voidable. Consequently,
we hold that adequate court-fee has been paid. Facts of Himanshu
v. Smf, Kailash Rani and anr. AIR 2004 P & H 207 were
different. Writ petition is without merits. Same is dismissed.”

5. The first question which arises for consideration of this Bench is whether
ad-valorem court-fee is not payable when the plaintiff makes an allegation that
the instrumeént is void and hence not binding upon him.

The Full Bench in Santoshchandra & others Vs. Smt. Gyansundarbai
1970 MPLJ 363 expressed the view thus:- -

"14. Thus, all these cases lay down the proposition that where it
is necessary for a plaintiff to avoid an agreement or a decree or a
liability imposed, it is necessary for him to avoid that and unless
he seeks the relief of having that decree, agreement, document or
liability set aside, he is not entitled to a declaration simpliciter. In
such cases the question of court-fees has to be determined under
section 7(iv)(c) of the Act. However, where a plaintff is not a
party to such. a decree, agreement, instrument or liability, and he
cannot be deemed to be a representative in interest of the person
who is bound by that decree, agreement, instrument or liability, he
can sue for a declaration simpliciter, provided he is also in
possession of the property. The matter may be different if he is
not in possession of the property. In that event, the proviso to
section 42 of the Specific Relief Act might-be a bar to the tepability
of a suit framed for the relief of declaration simpliciter. But,
that would be a different aspect. All the same, if the plaintiff is
not bound by that decree or agreement or liability and if he is not
required to have it set aside, he can claim to pay court-fee under any
of the clauses of Article 17, Schedule Il of the Court-Fee Act.”
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The Full Bench in Santoshchandra (supra) considering the controversy held
that where it is necessary for a plaintiff to avoid an agreement or a decree or a
liability imposed, it is necessary for him to avoid that and unless he seeks the
relief of having that decree, agreement, document or liability set aside, he is not -
entitled to a declaration simpliciter. In such cases the question of court-fees has
to be determined under section 7(iv)(c) of the Act. The Full Bench further held
that where a plaintiff is not a party to such a decree, agreement, instrument or
liability and he cannot be deemed to be a representative in interest of the person
who. is bound by that decree, agreement, instrument or liability, he can sue for a
declaration simpliciter, provided he is also in possession of the property. The
matter may be different if he is not in possession of the property. In that event,
the proviso to section 42 of the Specific Relief Act might be a bar to the tenability
of a suit framed for the relief of declaration simpliciter. But, that would be a
different aspect. All the same, if the plaintiff is not bound by that decree or
agreement or liability and if he is not required to have it set aside, he can claim a
declaration and to'pay court-fee under any of the clauses of Article 17, Schedule
II of the Court-Fee Act.

6. The Full Bench also referred a Special Bench Judgment of this Court on
difference of opinion between two learned Judges of this Court in Baldeo Singh
Vs.Gopal Singh 1967 MPLJ 242 wherein the Special Bench considering the
question held that the court-fee is payable on the plaint as it was framed and not
on a plaint as it ought to have been framed. The question of court-fees is distinct
and separate from the question of the maintainability of the suit. In that case the
suit was filed by a minor for declaration that sale-deed executed by his brother as
Karta of joint Hindu family was void for want of legal necessity. An alternative
plea was raised that the sale-deed was void to the extent of plaintiff’s share. The
Special Bench held that where the plaintiff sues for a declaration simplicitor that
a sale-deed executed by his elder brother is not binding on him without further
seeking any consequential relief, the fact that his claim would be incompetent,
because of his failure to seek further consequential relief which he was able to
claim does not affect the question of court-fee and he will be liable to pay court-
fee under Article 17(iii)of Schedule 2 of the Court Fees Act and not under section
7(iv)(c). The Special Bench further held that the declaration asked for by the
plaintiff in such a case must not be mere garb for the real, substantial or
consequential, relief intended to be claimed, if it be so, it is competent for the
Court to look to the substance of the relief claimed apart from the form and
require him to pay the court-fee which he would be bound to pay in case he had
not resorted to a device in concealing the relief he really wanted. Where the
plamtiff is not bound either by a deed or a decree to which he is co-nominee, not
a party or privy because of its being void on the allegations made by him, then his
claim for declaration with reference to his title to the property, alleged to be in his
possession, will not be taken to involve a claim for a consequential relief. The
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Special Bench held that the court-fee payable was under Article 17(iii) of Schedule-
II of the Court Fees Act and not under Section 7(iv)(c).

7. The Apex Court considering the difference between void and voidable

rtransaction in Ningawwa Vs. Byrappa Shiddappa AIR 1968 SC956, held thata
contract or other transaction induced or tainted by fraud is not void, but only
voidable at the option of the party defrauded. Until it is avoided the transaction is
valid, so that third parties without notice of the frand may in the meantime acquire
rights and interest in the matter which they may enforce against the party defrauded.
The legal position may be differént if there is a fraudulent misrepresentation as to
the contents of the document or as to its character. With reference to the former
the transaction is void, while in the case of the latter, it is merely voidable.

8. The Apex Court considering the distinction and meaning .of void and
voidable in Government of Orissa Vs. Ashok Transport Agency & others (2002)
9 SCC 28 held that the expression “void™ has several facets. One type of void
acts, transactions, decrees are those which are wholly without jurisdiction, ab
initio void and for avoiding the same, no declaration is necessary. Law does not
take any notice of the same and it can be disregarded in collateral proceeding or
otherwise. The other type of void act, e.g. may be transaction against a minor
without being represented by a next friend. Such a transaction is a good transaction
against the whole world. So far as the minor is concerned, if he decides to avoid
the same and succeeds in avoiding it by taking recourse to appropriate proceeding

the transaction becomes void from the very beginning. Another. type of void act

may be one which is not a nullity but for avoiding the same, a declaration has to
be made. Voidable act is that which is a good act unless avoided e.g., if a suit is
filed for a declaration that a document is fraudulent and/or forged and fabricated,
it is voidable as,the apparent state. of affairs is the real state of affairs and a party

- who alleges otherwise is obliged to prove it. If it is proved that the document is
forged and fabricated and a declaration to that effect is given, a transaction
becomes void from the very beginning. There may be a voidable transaction which
is required to be set aside and the same is avoided from the day it is so set aside
and not any day prior to it. In cases, where legal effect of a document cannot be
taken away without setting aside the same, it cannot be treated to be void but
would be obviously voidable.

9.  The Apex Court in Prem Singh Vs. Birbal (2006) 5 SCC 353 considering
the question held that when a. document is void ab initio, a decree for setting
aside the same would not be necessary as the same is non est in the eye of the
law and it would be nullity.

10. A similar view has been taken by the Apex Court in Rangandyakam_ma
Vs. K.S.Prakash (2008) 15 SCC 673 wherein the Apex Court held that voidable
transaction are required to be avoided while void transaction are not requ1red to
be avoided. When a contract is said to be voidable by reason of any coercion,
misrepresentation or fraud particulars thereof are’ required to be pleaded. That

<1

i



LLR.[2010]M.P,] Sunil Radhelia vs. Awadh Narayan (FB) ° [2461

void document is not required to be avoided whereas voidable document must be,
The position may have been different in respect of orders, Jjudgments and decrees
of the Courts. -

I1. The Apex Court considering similar question in Sneh Gupta Vs. Devi
Sarup (2009) 6 SCC 194 held that if an order is void or voidable, the same must
be set aside. Thus, the compromise/¢onsent decree, which is as good as a contested
decree even if void was required to be set aside. If the compromise has been
accepted in absence of all the parties, the same would be void and the decree
. based thereupon must be set aside. The compromise may be void or voidable but
it is required to be set aside by filing a suit within the period of limitation, A
consent/compromise decree must be set aside if it has been passed in violation of
law. For the said purpose, the provisions contained in the Limitation Act, 1963

would be applicable. .Y

12. A Division Bench of this Court in Manzoor Ahmed V. Jaggi Bair and
others 2009 (4) MPLJ 182, considering the question held that the question of
payment of ad valorem court fee depends upon the averments made in the plaint.
The Court has to find out whether transaction is alleged to be void or voidable. It
-depends upon the averments made, in each case, in the plaint whether ad valorem
court-fee is payable or not. The Court is to find out whether transaction is alleged
to be void or voidable. In case of void document, it is not necessary to seck the
relief of cancellation of the document. Tn that case, plaintiff filed a suit for
declaration of title and confirmation of possession. She had not claimed the relief
for possession, so it was held that ad valorem court-fee was not required to
be paid. The averments made in the plaint had indicated that the document in
question was shown to be void not voidable, so ad valorem court-fee was not
required. In case the document is voidable at the instance of executant, ad valorem
court-fee is required to be paid but not in the case of void document. In such
case, injunction which was prayed, flows from the relief of declaration.

13.  Now in the light of aforesaid settled position by the Apex Court and Full
Bench of this Court, the first question referred by the Division Bench may be
examined. When the plaintiff makes an allegation that the instrument is void and
hence not binding upon him, and if a declaration simplicitor is prayed then he is
not required to pay ad valorem court fee and a fixed court-fee under Article 17,
Schedule-II of the Court Fees Act will be payable. This position is well settled by
the Apex Court in Ningawwa (supra) and continued till the decision in Sheh
Gupta (supra). The void document which is not binding upon the plaintiff needs
to be avoided and in this regard a declaration is sufficient. The Full Bench of this
Court in Santoshchandra (supra) has clarified the position and. we respectfully agree
with the law laid down by the Full Bench in Santoshchandra (supra).

14, In view of the aforesaid discussion, there is no doubt that if plaintiff makes
an allegation that the instrument is void and hence not binding upon him then ad
valorem court-fee court fee is not payable and he can claim declaration simplicitor

2 .
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for which court-fee under Article 17(iii) of Schedule-1I would be sufficient. The
question No.l 1s answered accordingly.

15. Now second question may be seen in respect of the judgment rendered in
Narayan Singh (supra). In Narayan Singh, the plaintiffs had field suit with the
averment that the sale-deed in question was illegal and void. It was a forged
document and also without consideration. The plaintiffs were in possession of the
land, a relief for declaration was prayed and a fixed court-fee was paid. The
defendants moved an application under Order 7 rule 11 of CPC for rejecting the
plaint on the ground that though the plaintiffs had assailed the sale-deed but had
not paid ad valorem court-fee which ought to have been paid. The trial Court had
rejected the application which order was assailed before the Division Bench. The
Division Bench held that the case of the plaintiffs was that the document was a
forged one and it does not bear the signature of Sitaram though Sitaram was
party to the sale-deed. Plaintiffs had claimed their possession over the suit land.
The suit was for permanent injunction and declaration. When the document was
alleged to be illegal, void and executant had not signed the document, it was not
necessary for them to make payment of ad valorem court-fee. The document in
the plaint was shown to be void and not voidable, so ad valorem court-fee was not
required and a fixed court-fee was found to be adequate.

The Division Bench .further held that if the document, as per averments
made in the plaint, is pleaded to be a void document so it is not necessary for the
plaintiffs to avoid document by claiming relief to set aside and a fixed court-fee
under Article 17(iii) of Schedule-II of the Court Fees Act was sufficient. In the
light of the discussion, while deciding the question No.l, we have also held so and
accordingly we find that the law laid down by the Division Bench in Narayan
Singh (supra) has been correctly laid down.

16. To sum up, the questions referred to this Court are answered thus:-

(1) Ad valorem court-fee is not payable when the plaintiff makes
an allegation that the instrument is void and hence not binding
upon him.

(2) The decision rendered in Narayan Singh (supra) lays down
the law correctly that the plaintiff a party to the instrument is not
required to pay ad valorem court-fee as he had made an allegation
that the instrument was void on the ground that the document was .
forged one and it does not bear the signature of the executant.

Now matter be placed before the Division Bench for deciding the case in
accordance with law.

Order accordingly.
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. WRIT APPEAL
Before Mr. Justice S.K. Gangele & Mr. Justice S.S. Dwivedi
10 August, 2010*

NARAYAN DHARMSHALA ... Appellant
Vs.
REGISTRAR, PUBLIC TRUST ... Respondent

Public Trusts Act, M.P. (30 of 1951), Section 14 - Trust property in
dilapidated condition and not in any use - Alienation in any manner restricted
in trust deed - Held - It will be beneficial for thé object of the trust that trust
property can be sold out and after obtaining entire sale proceeds, another
property can be purchased in the name of trust so that by the income of that
purchased property, the object of the trust can be fulfilled - Appeal allowed.

(Paras 10 & 11)

WIS R Affam, 7w (1951 w7 30), ©IRT 14 — =19 waufeq ofiofefiof
mﬁﬁv%ﬁ%ﬁﬁ—%mﬂmw“ﬁmﬁﬁﬂﬁm
—aﬁﬁaﬁﬁa—w%eﬁu$mwmmﬁiwmﬁﬁﬁmﬁw
Em?ﬁ%‘aﬁ?w&zﬁammaWﬁ%mm:ﬂma%mﬁmmﬁrmaﬁ
mwﬁmwmﬁwmﬁmﬁwmmwmmmﬁ—
A F9qR |
Cases referred:

AIR 1933 Madras 242, AIR 1981 AP 340

8:K. Shrivastava, for the appellant,
Vishal Mishra, G.A., for the respondent.

ORDER

The Order of the Court was delivered by
S.S. Dwivepy, J. :~Appellant / petitioner has filed this appeal under Section 2 (N
of Madhya Pradesh Uchcha Nyalaya (Khand Nyay Peeth Ko Appeal) Adhiniyam,
2005, aggrieved by the order dated 4-9-2009 passed learned Single Judge of this
Court in W, P. No.265 172009, whereby the petition filed by the petitioner against
the order dated 4-5-2009 passed by the learned Registrar, Public Trust, has been
dismissed.

2. Brief facts of the case are that the petitioner being trustee of a Public Trust
filed an application before the Registrar for grant of permission to, sell out the
trust property a house situated at Saudagar Santar, Morar, Gwalior, having
Municipal No. 358 and Halka No.33, on the ground that the aforesaid house has
become dilapidated and is not in any use. No income is also accruing by the use -
of said house, therefore, permission be given to the Trust to sell the aforesaid
property so that sale proceed can be deposited in fixed deposit in a nationalised

*WA, No.199/2010 (Gwalior)
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bank in the name of the trust and accrued interest can be used for the object of
the Trust. Aforesaid application has been dismissed by the Registrar, Public Trust,
by the order dated 20-2-2006. Aggrieved by the aforesaid order, the petitioner
filed W. P. No. 2651/2009. The learned Single Judge of this Court by order dated
4-9-2009 has also dismissed the petition. Hence, this appeal before this Court.

3. Having heard learned counsel for the partics and perused the impugned
order. o

4. Itis submitted by learned counsel for the appellant / petitioner that admittedly
the trust property i.e. the concerning house is in so dilapidated condition that
ncbody can use the aforesaid house for the object of trust concerned and for the
use of any school or Ashram as directed in the trust deed. The trust itself is not
having so amount by which the " aforesaid property can be re-prépared or
reconstructed, therefore, only option remains with the trust to sell out the aforesaid
trust property for betterment of the trust and the entire amount of the sale proceed
of the concerning trust house can be deposited in a nationalised bank and accrued
interest can be used for the purpose of object for which the trust has been created
and the learned Registrar, Public Trust as well as learned Single Judge of this
Court have wrongly disallowed the aforesaid prayer of the trust. Hence, he prayed
for setting-aside of orders and also prayed for grant of permission for sale of the
trust property.

3. Learned counsel for the appellant has also placed reliance on the decision
of P Rajagopala Gramani v. Baggiammal, AIR 1933 Madras, 242 and also on
the decision of Andhra Pradesh High Court in Sahebzadi Amina Marzia v. Syed
Mohd. Hussain and Others, AIR 1981 Andhra Pradesh 340.

6. In reply, learned Govt. Advocate for the State supported the impugned order
and submits that in the trust deed itself, the trustees are forbidden for any transfer
of trust property in any manner, therefore, both the courts have rightly refused to
grant permission for sale of the property concerned and no grounds are available
for any interference in the impugned order.

7. On perusal of the trust deed it is apparent that in the trust deed, a specific
condition has been imposed that the trust property cannot be alienated in any
manner and only the income of the trust property can be used for the object for
which the trust has been created. But, on perusal of the photographs attached
with the petition it is apparent that whole trust property, the concerning house, is
so dilapidated that can not be used for any purposes and if the property is of no
use then certainly it is also not earned any income for the aforesaid house of the
property concerned. Similarly, as stated hereinabove, trust is not having so much
amount on which basis the aforesaid house can be re-prepared and reconstructed
and in such circumstances, for the betterment of the trust, the aforesaid property
can be sold and the sale proceed can be deposited in a nationalised bank so that
accrued interest can be spent for the object for which the trust has been created.

-y
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8. The Division Bench of Andhra Pradesh High court in the case of Swhebzadi
(supra) dealt with similar situation wherein in the trust deed there is a specific
bar for sale of the trust property then High Court came to the conclusion to
achieve better object of the trust property, trustee concerned can be permitted to
sale and held here as under :-

"Under a trust deed executed in 195 1, H.E.H. Nizam of Hyderabad
settled jewellery and ornaments and Government securities for
the benefit of his two grand-daughters. Under the deed the
beneficiaries were only allowed to wear and use the jewellery
and ornaments on any special or festive occasion. The income
out of certain security (i.e. Rs.376 per annum) was only meant
for meeting expenses for the safe custody, preservation and upkeep
of the trust property. The corpus settled under the deed had been
the subject matter of levy of tax under Wealth Tax Act, 1957,
There was no money in the hands of trustees to meet this heavy
and recurring wealth tax liability. The trustees were unable to sell
the jewellery because of the prohibition contained in the deed.
Hence, they sought directions and advice of the City civil court
under S. 34 of the trusts Act. The court was of the view that the
selling of entire items of Jewellery would amount to defeating the
trust itself. On revision, the High Court opined that to carry out
the real object of the trust and property course to be adopted in
the interest of the beneficiaries was to direct the sale of the entire
jewellery (the unproductive asset) in the bank idle when the trustee
clearly stated that after meeting the present tax liability there would
be sufficient balance which could be interested in fixed deposit to
meet the recurring tax demand. Therefore, the entire jewellery
and ornaments were directed to be sold.”

9. Similarly, in the case of P Rajagopala (supra), Madras High Court has
also expressed the same view that "in the emergency for the benefit of the trust,
the trust property can be sold after obtaining requisite permission from the
competent authority". '

10.  On perusal of the entire facts of the case, we are of the considered opinion
that it will be beneficial for the object of the trust that the trust property can be
sold out and after obtaining entire sale proceed, another property can be purchased
in the name of the trust so that by the income of that purchased property, the
object of the trust can be fulfilled.

11 Considering the circumstances of the case, writ appeal succeeds and is
hereby allowed with the following directions :-

(1). Petitioner / Trustee will find out the proposed purchaser for
the property and proposal of the sale price from the proposed
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purchaser and thereafter, petitioner shall file an application before the
Registrar, Public Trust, for the permission to execute the sale deed.

(i). Registrar shall verify the actual value of the property from
the market and if the aforesaid proposed price is found to be
maximum price of the house then Registrar shall grant permission
to the trustee for execution of the sale deed.

(iii). Entire sale proceed shall be deposited in the name of the trust
in a nationalised bank in the fixed deposit.

(iv). Thereafter, the petitioner / trustee will search out a specific
house which can be purchased from the aforesaid sale proceed of
the trust property and after obtaining permission from the Registrar,
Public Trust, the petitioner / trustee shall purchase another house
in the name of the trust or purchase a plot of land and construct
house thereon by the aforesaid sale proceed and thereafter, that house
can be used for the object for which the trust has been created.

With the aforesaid directions, appeal stands disposed of with no order as to
costs. _
Appeal allowed.
[.L.R. [2010] M. P., 2466
WRIT APPEAL
Before Mr. S.R. Alam, Chief Justice & Mr. Justice Alok Aradhe
27 September, 2010*

BHAGWATI SINGH VERMA ... Appellant
Vs.
STATE OF M.P. ... Respondent

A. Service Law - Transfer - Until and unless the fransfer is vitiated
by mala fide or is made in violation of any statutory provision, the Court
cannol interfere with the order of transfer. (Para 6)

&, o7 AfY — TRy — 9 a R Ay AR HeHd € g
5 21 oo Rl B! SuEs @ Seeled # 7 T AT 8, 79 99 Ry RN
@ Ayl H g¥aely TE TR Fbal ¢l

B. Service Law - Mala fide transfer - Person against whom
allegations of mala fides are made, has to be personally impleaded and plea
of mala fides has to be properly pleaded and proved. (Para 7)

w.  ar fafer — sraeETd iR — @fy, s fieg awgwE &
sftrmer fpd T £, @1 Saf¥ae BT § GeTER ST g1 R g S AffaaT
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WA, No.971/2010 (Jabalpur)
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Cases referred : ] o
(1993) 4 SCC 357, (2003) 4 SCC 104, (2006) 9 SCC 458, {2003) 4 SCC 579.

Amitabh Gupta, for the appellant,
Kumaresh Pathak, Dy.A.G., for the respondents. -

ORDER

The - Order of the Court was delivered by
ALOK ARADIE, J. :-Heard on the question of admission.

2, This intra-Court appeal arises from the order dated 15.9.2010 passed by
learned Single Judge in W.P. No.12497/2010 by which writ petition preferred by
the appellant has been dismissed.

3. Facts giving rise to filing of the instant writ appeal briefly stated are that
appellant is posted as Patwari in Halka No.16, Tahsil Udaipura, District Raisen.
Vide order dated 15.6.2010, appellant has been transferred to Begumganj in the
same district. Appellant challenged the order of his transfer on the ground that if
the appellant is required to carry out the order of transfer, he would suffer personal
inconvenience. Learned Single Judge vide order dated 15.9.2010 dismissed the
writ petition preferred by the appellant and held that order of transfer was not
passed in violation of any Rule or Regulation, therefore, no interference is called for.

4, Learned counsel for the appellant submitted that from perusal of the impugned
order, it is evident that appellant has been shown to be transferred at his request.
However, it was asserted that appellant has never made request for his transfer.
It was further contended that impugned order of transfer has been passed malafide
by the Collector.

5. We have considered the submissions made by the learned counsel for the
appellant,

6. Itis well settled in law that transfer is an incidence of service. Appellant
admittedly holds a transferable post. Which employee should be posted where is
a matter for the appropriate authority to decide. Until and unless the transfer is
vitiated by malafide or is made in violation of any statutory provisions, the Court
cannot interfere with the order of transfer. [See: Union of India and others Vs,
S.L. Abbas, (1993) 4 SCC 357). .Similarly, in Public Services Tribunal Bar
Association Vs. State of U.P. and another (2003) 4 SCC 104, once again dealing
with the scope of judicial review in the matter of transfer, Supreme Court reiterated
that transfer is an incidence of service and normally should not be interfered with
by the Court. -

7. In case in hand, though the order of transfer has been challenged on the .
ground of malafides yet, the appellant has not chosen to implead the Collector by
name against whom allegations of malafides have been made. Apart from this,
there is no pleading with regard to the malafides. It is trite law that a person
against whom allegations of malafides are made, has to be personally impleaded



2468] Raminder Singh Kalra vs. Kanhaiya Tiwari {L.L.R.[2010]M.P, -

and plea of malafides has to be properly pleaded and proved. See: Purushottam
Kumar Jha Vs. State of Jharkhand and others, (2006) 9 SCC 458. Burden of
establishing malafides is very heavy on the person who alleges it. See: Indian
Raibeay Construction Co. Lid., Vs. Ajay Kumar, (2003) 4 SCC 579.

8 Inthe facts and circumstances of the case, we deem it appropriate to dispose
of the instant writ petition with a direction that if the appellant submits a
representation to the Collector for cancellation of his order of transfer, the Collector
shall consider and decide the representation submitted by the appellant within a
period of 10 days from filing of such representation.

9. With the aforesaid direction, the writ appeal stands disposed of.

C.C. as per rules.
Appeal disposed of.

I.L.R. [2010] M. P., 2468

. WRIT APPEAL
Before Mr. S.R. Alam, Chief Justice & Mr. Justice Alok Aradhe
30 September, 2010* _
RAMINDER SINGH KALRA ... Appellant
Vs.
KANHAIYA TIWARI & ors. : ... Respondents

Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993 (1 of 1994),
Section 36 - A person must incur the disqualifications as has been enumerated
in sub-section (1) of S. 36 which is condition precedent for invoking sub-
section (3) of S. 36 of the Adhiniyam. (Para 10)

GeTad e Ud U G offtifrad, Ay 1993 (1994 @1 1), ©IRT 36
- Mwﬁﬁmmﬁwaﬁﬂmae(ﬂﬁaﬁhﬁmmaﬁﬁﬁﬁﬂﬁﬁmm
aaead 2, Y URT 36(3) & ordeid B fore gded ¥ 21
Cases referred : .

(2003) 6 SCC 230, (2004) 3 SCC 1.

AM. Trivedi with Ashish Trivedi, for the appellant.

Ashish Pathak, for the respondent No.l.

Sanjay Dwivedi, for the respondent Nos.2 to 4,

’ ORDER

The Order of the Court was delivered by
S.R. Arast, C. J. :=With the consent of parties, the matter is heard finally.

2. This intra-court appear arises from the order dated 10.8.2010 passed by
learned Single Judge, by which the writ petition preferred by respondent No. 1 has
been disposed of with certain directions.

*W.A. No.832/2010 (Jabalpur)
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3. Facts giving rise to filing of the writ appeal, briefly stated, are that the
respondent No.1 had filed a writ petition inter alia, alleging that the appellant
herein by suppressing the fact of disqualification contested the election of member
of Janpad Panchayat, Ghansaur and was elected. It was further averred that
respondents No.2 to 4 have failed to take any action against the appellant herein
notwithstanding the fact that he was disqualified from contesting election for a
period of six years in view of order dated 13.1.2005 passed by the competent
authority under section 40 of Madhya Pradesh Panchayat Avam Gram Swaraj
Adhiniyam, 1993 (hereinafter referred to as 'the 1993 Act).

4, Learned Single Judge vide order dated 10.8.2010 held that the respondent
No.1 has the remedy of approaching the Collector under Section 36(3) of the
1993 Act for redressal of his grievance. Accordingly, the writ petition was disposed
of with liberty to respondent No.1 to approach the Collector under sub-section (3)
of Section 36 of the 1993 Act by filing an application. It was further directed that
in case the respondent No.1 submits an application within a period of 15 days, the
Collector shall consider and decide the application submitted by respondent No. I
in accordance with law after giving due opportunity of hearing to all concerned
expeditiously preferably within a period of three months.

5. Being aggrieved by the aforesaid order the appellant who was arrayed as
respondent No.6-in the writ petition has preferred the writ appeal.

6.  Learned sSenior counsel appearing for the appellant vehemently contended
that learned Single Judge erred in holding that respondent No.1 has the remedy of
approaching the Collector under section 36(3) of the 1993 Act and.in consequently
issuing the impugned direction. It was further submitted that the provisions of
section 36(3) of the 1993 Act have no application in the obtaining factual matrix of the
case and the order under the provisions of 36 could be passed only when a person
incurs disqualification which is mentioned in sub-section (1) of Section 36 of the 1993
Act. Admittedly, in the instant case the appellant has not incurred any disqualification
which has been enumerated in sub-section (1) of section 36 of the Act.

7. It was further contended by learned senior counsel that notice, which has
been issued by the Collector pursuant to the direction passed by the learned Single
Judge is ab initio void. In support of his submission learned senior counsel placed
reliance on the decisions of Supreme Court reported in Dwarka Prasad Agrawal
vs. B.D.Agarwal, (2003) 6 SCC 230 and Ashok Leyland Ltd. vs. State of T.N.
And another, (2004) 3 SCC 1.

8. On the other hand learned counsel for respondent No.1 while opposing the
submissions made by learned counsel for the appellant submitted that by order
dated 13.1.2006 passed in exercise of powers under section 40 of the 1993 Act
the appellant was disqualified from contesting the election for a period of six
years. The aforesaid period would expire on 12.1.2011, therefore, the appellant -
was not eligible to contest the election. However, by suppressing the fact with



2470] Raminder Singh Kalra vs. Kanhaiya Tiwari  [LL.R.[2010]M.P,

regard to his disqualification, the appellant cortested the election. However, the
learned counsel for the respondent No.l during the course of his submissions
could not point out that appellant has incurred any disqualification as enumerated
in sub-section (1) of Section 36 of the Act.

9 We have considered the submissions made by learned counsel for the
parties. In order to adjudicate the controversy involved in the instant writ appeal
it is necessary to refer to section 36 of the 1993 Act, which reads as under:-

“36.  Disqualification for being office bearer of Panchayat :
(1) No person shall be eligible to be an office-bearer of
Panchayat who-

(a) has, either before or after the commencement of this
Act,  has been convicted.- .

(i) of an offence under the Protection of Civil Rights Act,
1955 (No.22 of 1955) or under any law in connection with
the use, consumption or sale or narcotics or any law
corresponding thereto inforce in any part of the State, unless
a period of five years or such lesser period as the State
Government may-allow in any particular case has elapsed
since his conviction; or

(ii) of any other offence and had been sentenced to
imprisonment for not less than six months, unless a period of
five years or such less period as the State Government may
allow in any particular case has elapsed since his release; or

(b) is of unsound mind and stands so declared by a
compeltent court; or

(c} is an applicant to be adjudged an insolvent or is an
undischarged insolvent; or

(c-a) even after one year of being elected, does not have
flush latrine in his residential premises; or

(ch) has not paid all the dues which are recoverable by
Panchayat and has not filed with nomination paper, the
declaration of such infention that no money is due (o be paid
by him on any account payable to the Panchayat; or

(cc) has encroached upon any land or buildings of the
Panchayat and Government; or

(d) hold an office of profit under any Panchayat or is in the
service of any other local authority or Co-operative Society
or the State Government or Central Government or any
Public Sector Undertaking under the control of the Central
Government or the State Government:

)
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Provided that no person shall be deemed to have incurred
disqualification under this clause by reason of being
appointed as Patel under the Madhya Pradesh Land Revenue
Code, 1959 (No. 20 of 1959); or

(e) has been dismissed from the service of the State
Government or Central Government, or a Panchayat,. or any
other loctal authority, or a Co-operative Society, or any Public
Sector undertakings under the conirol of the Central
Government or the State Government for corruption or for
disloyalty; or

(f) has directly or indirectly any share or interest in any
contract with, by or on behalf of the Panchayat, while owning
such share or interest:

Provided that a person shall not be deemed to have
incurred disqualification under clause (f) by reason of his-

(i) Having share in_any Joint  stock company or a share
or interest in any Association registered under the Madhya
Pradesh Society. Registrikaran Adhiniyam, 1973 (No.44 of
1973} or in any Co-operative Society which shall contract
with or be employed by.or on behalf of the Panchayat; or

(i) having share or interest in any newspaper in
which any advertisement relating to the affairs of the
Panchayat is inserted; or

(iii) holding a debenture or being otherwise concerned
in any loan raised by or on behalf of the Panchayat;

(g) is employed as paid legal practitioner on behalf of the
Panchayat; or

(h) is suffering from a variety of leprosy which is infectious;
or - - :

(i) has voluntarily acquired the citizenship of a Foreign
State; or is under any acknowledgement of allegiance
or adherence to o Foreign State; or .

(j) has  been disqualified wunder the Act repealed by
Section 130 during the period of five years preceding the date
of filing @ nomination paper in any election fo be held for the
Sirst time under this Act and the period of such disqualification
has nol elapsed or the disqualification has not been removed; or

(k) is disqualified by or under-any law for the time being in
force for the purpose of election to the State Legislative
Assembly; ‘ .
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Provided that no person shall be disqualified on the
ground that he is less than 25 years of age if he has attained
the age of 21 years.

(1) is so disqualified by or under any law made by the
legislature of the Siale.

fm) has more than two living children one of whom is born
on or after the 26th day of January 2001.

(2) If any person having been elected as an office bearer of
Panchayal:-

(a) subsequently becomes subject to any of the
disqualification mentioned in sub-section (]) and such
disqualification is not removable or .being removable is not
removed (or becomes office bearer concealing his
disqualification for it which has not been questioned and
decided by any election petition under Section 122);

(b) accepts employment as legal practitioner against the
Panchayat;

{c) absents himself from three consecutive meetings of
the Panchayat or its Committee or does not attend half the
number of meetings held during the period of six months
without the leave of the Panchayaf;

he shall, subject to the provisions of sub-section (3), cease
fo be such office bearer and his office shall become vacant :

Provided that where an application is made by an office
bearer fo the Panchayat for leave to absent Himself under
clause @ and the Panchayat fails fo inform the applicant of
its decision on the application within a period of one month
from the date of receipt of the application, the leave applied
for, shall be deemed to have been granted by ihe Panchayal.

(3)  In every case the authority competent to decide whether
a vacancy has occurred under sub-section (2} shall bhe
Collector in respect of Gram Panchayat and Janpad
Panchayat and Commissioner in respect of Zila Parished who
may give his decision either on an application made to him by
any person or on his own motion. Until, the Collector or the
Commissioner. as the case may be. decides that the vacancy
has occurred, the person shall not cease fo be an office bearer:

Provided that no order shall be passed under this sub-
section against any office bearer withou! giving him a
reasonahle opportunity of being heard.

I‘]
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(4) Any person aggrieved by the decision of Collector or

. Commissioner, as the case may be, under sub-section (3),
may, within a period of 30 days from.the date of such decision
appeal to Commissioner or Board of Revenue respectively
whose orders in such appeal shall be final."

10.  From conjoint reading of sub-sections (1) and (2) of Section 36 it is evident
that if any person incurs any of the disqualification as has been enumerated in
sub-section (1) of Section 36 of the 1993 Act, then the consequence which is
provided in sub-section (2) follows i.e. the person concerned subject to provisions
of sub-section (2) of section 36 shall cease to be such office bearer and his office
shall become vacant. Admittedly, in the instant case the appellant has not incurred
any of the disqualification which has been mentioned in section 36(1) of the 1993
Act. The sine qua non for applicability of section-36 of the 1993 Act is that a
person must incur the disqualifications as has been enumerated in sub-section (1)
of section 36 which is condition precedent for invoking sub-section (3) of Section
36 of the 1993 Act. Thus, for the aforementioned reasons we have no hesitation
in holding that no action against the appellant under section 36(3) of the 1993 Act
could be taken,

11. Accordingly, the order passed by the learned Single Judge is set aside.
However, it is provided that in case the respondent No. ! makes a complaint in
respect of the alleged disqualification of the appellant, -the competent authority
may initiate appropriate proceeding against the appellant in accordance with law
under the provisions of the 1993 Act.

12, In the result the writ appeal succeeds and is hereby allowed but without
costs.
Appeal allowed.
LL.R. [2010] M. P., 2473
WRIT PETITION
Before Mr. Justice Sanjay Yadav

) 1 February, 2010* . '

SRIKANT PANDEY ... Petitioner

Vs.
STATE OF M.P. ... Respondent

Right to Information Act (22 of 2005), Section 11 - Third party
information - Access to personal service books - Entitlement - Held - The
respondents were right in declining the right of the petitioner to have access
lo certified copy of the service record and personal record of third party -
Petition dismissed. : (Para 15)
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*W.P. No.13646/2009 (Jabalpur)
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Vasudeo Bhatt, for the petitioner.
ORDER

Santay YADAV, J, :—Petitioner by way of present petition calls in question
the legality of order dated 14.9.2009 passed by the Appellate Authority under
Right to Information Act, 2005; whereby, the appeal preferred by the petitioner
against an order dated 2.6.2008 passed by District Education Officer/District
[nformation Officer, whereby the Information sought by the petitioner regarding
the entire personal/service record of Shri M.S. Parihar, Sankul Pracharya has
been turned down. :

2. The case of the petitioner is that he filed an application under Section 6 (1)
of Right to Information Act, 2005 on 1.5.2008 for supplying him ‘certified copy’
of complete service book and personal file of Shri M.S. Parihar, Sankul Pracharya,
Karri. ) :

3. The said application of the petitioner was rejected on 2.6.2008 on the ground
that the person concerned, i.c., said M.S. Parihar had declined to part with his
service record and the personal file. Aggrieved of this order the petitioner
preferred an appeal before the first appellate authority.

4.  The said appeal was dismissed on 8.8.2008 whereagainst the petitioner filed

a second appeal before M.P. State Information Commissioner, whereupon after
considering the entire facts and while adverting to the provisions contained under
Section 11 read with Section 8 (1) (j), the appeal of the petitioner has been
dismissed. It is this order which the petitioner is aggrieved of.

5. The petitioner questions the legality of said order on the ground that the
appellate authority having misconstrued the provisions contained under Section

11 read with Section 8 (1) (j) has committed gross illegality in rejecting the appeal
preferred by the petitioner. It is urged that, under the Act of 2003, it is the right of '

the petitioner to seck information in respect of third party because the information
which was sought in respect of Shri M.S. Parihar was to disclose the fact that he
had gained undue advantage by giving wrong declaration regarding his sterilizing
and obtaining two advance increments. It is contended that none of the provisions
as contained under Sections 11 and 8 could have prevented the competent authority
to have disseminated the information which was sought.

6. For a proper appreciation of submission put forth by learned counsel for the
petitioner, worth it would be to note the relevant provisions of Act of 2005.

7. The expression “information™ as defined under Section 2 (f) méans:

2 (f) “information” means any material in any form, including
records, documents, memos, e-mails, opinions, advices, press

AN
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releases, circulars, orders, logbooks, contracts, reports, pape?s,
samples, models data material held in any electronic form and
information relating to any private body which can be accessed
by a public authority under any other law for the time being in
force;”

8. Section 3 stipulates that, subject to the provisions of the Act of 2005, all
citizens shall have the right to information.

9. Section 4, obligates public authorities to maintain all its records duly
catalogued and indexed in a manner and the form which facilitates the right to
information under the Act and ensure that all records that are appropriate to be
computerized are, within a reasonable time and subject to availability of resources,
computerised and connected through a network all over the country on different
systems so that access to such records is facilitated.

10.  Section 6 enables a person, who desires to obtain any information under
this Act of 2003, shall make a request in writing or through electronic means in
English or Hindi or in the official language of the area in which the application is
being made, accompanying such fee as may be prescribed, specifying the particulars
of the information sought by him or her to such authority as are designated under
Section 5.

11.  Section 8 deals with disposal of such request made by such persons. Sub-
section (1), whereof, stipulates that

“(1) Subject to the proviso to sub-section (2) of Section 5 or the
proviso to sub-section (3) of section 6, the Central Public
Information Officer or State Public Information Officer, as the
case may be, on receipt of a request under section 6 shall, as
expeditiously as possible, and in any case within thirty days of the
receipt of the request, either provide the information on payment
of such fee as may be prescribed or reject the request for any of
the reasons specified in sections & and 9;”

.Sub-section (1) of Section 8 further stipulates:

8. Exemption from disclosure of information.-(1)
Notwithstanding anything contained in this Act, there shall be no
oblipation to give any citizen,-

(a) information, disclosure of which would prejudicially affect the
sovereignty and integrity of India, the security, strategic, scientific
or economic interests of the State, relation with foreign State or
lead to incitement of an offence; '

(b) information which has been expressly forbidden to be published
by any court of law or tribunal or the disclosure of which may
constitute contempt of court;
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(¢) information, the disclosure of which would cause a breach of
privilege of Parliament or the State Legislature;

(d) information including commercial confidence, trade secrets or
intellectual property, the disclosure of which would harm the-
competitive position of a third party, unless the competent authority
is satisfied that larger public- interest warrants the disclosure of
such information; '

(e) information available to a person in his fiduciary refationship,
unless the competent authority is satisfied that the larger public
interest warrants the disclosure of such information;

(f) information received in confidence from foreign Government;

(g) information, the disclosure of which would endanger the life
or physical safety of any person or identify the source of
information or assistance given in confidence for law enforcement
or security purposes;

(h) information which would impede the process of investigation
or apprehension or prosecution of offenders;

(i) cabinet papers including records of deliberations of the Council
of Ministers, Secretaries and other officers:

Provided that the decisions of Council of Ministers, the reasons
thereof, and the material on the basis of which the decisions were
taken shall be made public after the decision has been taken, and
the matter is complete, or over:

Provided further that those matters which come under the
exemptions specified in this section shall not be disclosed;

(j) information which relates to personal information the disclosure
of which has no relationship to any public activity or interest, or
which would cause unwarranted invasion of the privacy of the .
individual unless the Central Public [nformation Officer or the State
Public Information Officer or the appellate authority, as the case
may be, is satisfied that the larger public interest justifies the
disclosure of such information:

Provided that the information which cannot be denied to the
Parliament or a State Legislature shall not be denied to any person.

Scction 8, thus enumerates the cases as are exempted from disclosure of
information.

12.  Furthermore, Section 11 stipulates provisions pertaining to third party
information that:

11. Third party information.-(1) Where a Central Public

0
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Information Officer or a State Public Information Officer, as the

case may be, intends to disclose any information or record, or

part thereof on a request made under this Act, which relates to or

has been supplied by a third party and has been treated as

confidential by that third party, the Central Public Information

Officer or State Public Information Officer, as the. case may be,

shall, within five days from the receipt of the request, give a written

notice to such third party of the request and of the fact that the

Central Public Information Officer or State Public Information

Officer, as the case may be, intends to disclose the inforrhation or

record, or part thereof, and invite the third party to make a

submission in writing or orally, regarding whether the information

should be disclosed, and such submission of the third party shall -
be kept in view while taking a decision about disclosure of
information:

Provided that except in the case of trade or commercial secrets
protected by law, disclosure may be allowed if the public interest
in disclosure outweighs in importance any possible harm or injury
to the interests of such third party,

(2) Where a notice is served by the Central Public Information
Officer or State Public Information Officer, as the case may be,
under sub-section (1) to a third party in respect of any information
or record or part thereof, the third party shall, within ten days
from the date of receipt of such notice, be given the opportunity
to make representation against the proposed disclosure.

(3) Notwithstanding anything contained in section 7, the Central
Public Information Officer or State Public Information Officer, as
the case may be, shall, within forty days after receipt of the request
under section 6, if the third party has been given an opportunity to
make representation under sub-section {2), make a decision as to
whether or not to disclose the information or record or part thereof
and give in writing the notice of his decision to the third party,

(4) A notice given under sub-section (3) shall include a statement
that the third party to whom the notice is given is entitled to prefer _
an appeal under section 19 against the decision.

13. Close reading of Section 11 with Section 8 would clearly establish that when
an information is sought in respect of third party the exception which are stipulated
under Section 8 has a role to pay:; meaning thereby that, if such information sought
for fall within the exception clause, then an application is not entitled for such
information. )

14, In the case at hand the certified copy of personal record as well as service
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book of third party, which was being sought by the petitioner would contain annual
confidential reports and other information like details of family and nomination
thereof. These information are personal in nature and a government servant has
a right to guard the same. These information have no relationship to any public
activity and if parted with will certainly lead to the unwarranted invasion of the
privacy of a government servant.

Clause (j) of sub-section (1) of Section 8 stipulates that:

“8, Exemption from disclosure of information.-(1)
Notwithstanding anything contained in this Act, there shall be no
obligation to give any citizen,-
(j) information which relates to personal information the disclosure
of which has no relationship to any public activity or interest, or
which would cause unwarranted invasion of the privacy of the
individual unless the Central Public Information Officer or the State
Public Information Officer or the appellate authority, as the case
- may be, is satisfied that the larger public interest justifies the
disclosure of such information: '

Provided that the information which cannot be denied to the
Parliament or a State Legislature shall not be denied to any person.”

15. In the present case, the certified copy of service book and personal record '

has been sought on the allegation that, the third party, namely, M.S. Parihar had
taken benefit of two advance increments in lieu of sterilization. The respondents
were, therefore, within the right in declining the right of the petitioner to have
access to certified copy of the service record and personal record of third party,
namely, M.S. Parihar.

16. In view of above, no relief can be granted to the petitioner.

The petition is, therefore, dismissed in limine.
Petition dismissed.

I.L.R, [2010] M. P., 2478
WRIT PETITION
Before Mr. Justice Sanjay Yadav
29 Tune, 2010%*

AKI{IL BHARTIYA UPBHOKTA CONGRESS ... Petitioner
Vs.
STATE OF M.P. & ors. ' ' ... Respondents

Constitution, Article 226 - Allotment of Government Land - Petitioner,
a consumer society applied for allotment of land free of premium and annual
renf of Rs.l for establishing laboratory and administrative block - Order

*W.D. No.693/2002 (Jabualpur)

.



LL.R.[2010IM.P.] Akhil Bhartiya Upbhokta Congress vs. State of M.P, [2479

issued by State Government postulates eqrmarking of areas for Housing
Board, Bhopal Development Authority, Municipal Corporation and
Government and Semi-Government Departments Jor residential purpose and
Jfor administrative offices - Held - There is no indefeasible right of the
petifioner as well as respondent No.4 to have a land for its administrafive
office as a matter of right. ~ (Paras 9 & 11)
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S.K. Dwivedi, for the petitioner.
Harish Agnihotri, G.A., for the respondent Nos.1 to 3.
A.P. Shroti, for the respondent No.4. '

ORDER

Sansay Yapav, J. :- Grievance put forth by the petitioner in the present writ
petition under Article 226 of the Constitution of India is to an inaction on the part
of the functionaries of respondent regarding allotment of a piece of land for
construction of laboratory and office building to facilitate in petitioner's voyage in
the said cause of the consumers at large.

2. As the name goes the petitioner is a consumer association registered under
Madhya Pradesh Socicties Registration Act, 1973 and as a consumer association
in terms of clause (A) of Section 2 of the Monopolies and Restrictive Trade
Practice Act, 1969. .

3. Theé case of the petitioner in nutshell is that an application in the year 1999
was tendered by the petitioner for allotment of 5000 sq. ft. of land in any of the °
places either at Tulsi Nagar, Shivaji Nagar, Arora Hills or anywhere in New Bhopal
for construction of the laboratory and administration block. In response to the
petitioner's application a letter dated 6-2-1999 was 1ssued, whereby, the petitioner
was called upon to make an application in prescribed form, which as per the
petitioner, was complied with. The petitioner, it is urged, was thereafier not informed
about the proceduie adhered and the matter was kept pending.

4. It is contended that, during pendency of the petitioner's application, the
respondent No. 4, an association of Madhya Pradesh Scheduled Caste and
Scheduled Tribe Officers and Employeces, approached the respondent/State for
allotment of a particular piece of land situated at Main Road No. 2, Panchsheel
Nagar. It is urged that the State Government ignoring the claim of the petitioner
went on to consider the application filed by respondent No. 4 and by order dated
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11-2-2002, the land sought for was allotted free of premium and on an annual
ground rent of Re. 1. It is urged that further efforts were also made for allotment
of additional picce of fand admeasuring 3056 sq. ft. adjacent to existing land.

5. In the background of these facts the grievance made by the petitioner in
the petition is that he s being discriminated in respect of the allotment of land. It
is urged that the order of ailotment of land in favour of respondent No. 4 suffers
from the vice of arbitrariness as the same is an outcome of the pick and choose
policy of fue State Government, which otherwise is under an obligation to act in
fair and just manner. It is accordingly contended that the allotment order issued
in favour of respondent No. 4 be quashed and be prevented from raising any
construction thereon.

6. The respondent/State while defending its action regarding allotment of land
in favour of respondent No. 4, free of premium and on an annual rent of Re. 1 has
to submit that the application by the petitioner was vague as there was no pinpointing
of the piece of land which the petitioner wanted. It is further contended that the
petitioner was however offered a piece of land being part of Khasra No. 393/5/1
admeasuring 0.35 acre situated at village Bawadiya kala adjacent to National
highway, Bhopal-Hoshangabad Road by communication dated 2-5-2002. It is urged
that petitioner did not show any intercst in the said land. It is accordingly urged
that, the petitioner thus cannot have any grievance regarding the non-consideration
of petitioner's claim for allotment of Jand. It is contended that allotment in favour
of respondent No. 4 being after following due procedure no interference is
warranted.

7. The respondent No. 4 on its turn in addition to submission on behalf of the
State has to contend that there is no comparison between the petitioner and
respondent No. 4. It is urged that it is not the case of the petitioner that he had
applied for allotment of same piece of land as was allotted to the respondent No.
4. It is urged that the objections were also invited before alloting the land in
question, which was published in Nav Bharat, Bhopal on 13-3-200. It is contended
that there werc no objection from any corner, nor the petitioner raise any objection.
It is therefore averred that the allotment of land in favour of respondent No. 4
since was after following due procedure, the same is not liable to be quashed at
the instance of the petitioner.

3 Though claim and counter-claim have been put forth by respective parties
and cven by the Statc justifying their action of alloting the piece of land sought for
by respondent No. 4 free of premium and on an annual rent of Re. I; however,
none of parties including the State has brought on record any rules, regulations, as
would indicate the entitlement of the bodies like petitioner and respondent No. 4,
to have piece of land at prime location or even at other places in the urban
agglomeration.

9. An order dated 4-11-1988 issued from the department of Environment and

EA
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Housing has been pressed in service by the State Government to justify their
action. The said order, Annexure-R/3, is in the following terms :
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10.  The order thus postulates earmarking of areas for Housing Board, Bhopal
Development Authority, Municipal corporation and Govt. and Semi-Govt.
Departments for residential purpose and for administrative offices. The order
however nowhere stipulates allotment of land to any of the institutions, including
the bodies as the petitioner, and the respondent No. 4 at any other place -earmarked
and that to frec of premium and at an annual rent of Re. 1. And as observed,
none of the parties have brought on record rules, regulation or any other order
which would entitle them for allotment of land as a matter of right. Though it is
emphatically urged on behalf of the respondents that the State Government
exercises the discretionary power; however, the authority on the basis whereof
such discretion is being exercised is not disclosed. :

1. In view of above this Court finds that there is no indefeasible right .of the
petitioner as well as respondent No. 4 to. have a land for its administrative office
- . ~Ji
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as a matter of right. Therefore, the relief claimed by the petitioner for grant of
land cannot be accorded. ‘

12.  In respect of respondent No. 4 since it is held that there is no indefeasible
right for allotment of land free of premium and on annual rent of Re. 1, the State
Government is directed to re-examine the matter and after informing itself of the
provisions of law whereunder the respondent No. 4 has been allotted the land at
Panchsheel Nagar, shall pass a suitable order after affording an opportunity of
hearing. The lease granted in favour of respondent INo. 4 would be subject to the
final outcome of the order passed by the State Government. Let the same be
done within three months from the date of communication of this order.

13.  The petition is disposed of finally in above terms. No costs. )
Petition disposed of.
I.L.R. [2010] M. P., 2482
WRIT PETITION _
Before Mr. Justice Piyush Mathur
14 July, 2010*

BHUPENDRA SINGH KUSHWAH ... Petitioner

Vs. : _

STATE OF MP. & anr. = ... Respondents
A. Constitution, Article 226 - Contracts - Judicial review-- Action

of the State expected - Held - When the State deals with the individuals in the
matfers of contract and construction, it becomes necessary for the State fo act
- bonafidely and without any bias, while complying with the mandatory provisions
of law including the cardinal principle of natural justice. . (Para 6)
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B. Constitution, Article 226 - Contracts - Blacklisting of a
Contractor - Natural Justice - Held - Registration and cancellation of the
registration acquires great importance, as it incur civil consequences and in
that situation the principle of 'audi alteram partem’, requires fo be necessarily
complied with by the department. (Paras 8 & 10)
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*W.P. No.3101/2010 (Gwalior)
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Cases referred : oFn
(1975) 1 SCC 70, (1990) 3 SCC 752, (2001) 8 SCC 604, (2007). 14 SCC 517

- (relied upon).

D.S. Raghuwanshi, for the petltloner
Ami Prabal, Dy.A.G. & Praveen Newaskar, Dy.G.A., for the respondents,

ORDER

Pivusa MATHUR, J. :~The Petitioner has challenged Order Dated 30 .04.2010
in the present petition, whereby the Chief Engineer of Public Hcalth Engineering
Department, Gwalior has ordered for cancellation of the Regxstratlon of the
Contractor as also for Blacklisting the Petitioner.

2. Shri D. S. Raghuwanshi Learned Counsel appearing for the Petitioner submit
that the Petitioner is a Class A-1 Contractor, who has been registered with the
Public Health Engineering Department and has been participating in various Tenders
for digging Tubewell for the Department.

3. Shri Raghuwanshi Learned Counsel for the Petitioner submit that a
Departmental Enquiry was conducted against an Executive Engineer viz. Shri
R.N. Karaiya wherein charges of misconduct and financial irregularities were
levelled against him and while passing an adverse Order against him, all those
Contractors, who were working with the Department during the tenure of Shri R.
N. Karaiya, Executive Engineer, were blacklisted by the Department and their
Registration as Contractor was cancelled without complying w1th the principles
of natural justice.

4. Shri Raghuwanshi submits that the Reglstratlon of the Contractor was
cancelled on the ground that incorrect document was furnished with the Department
at the time of Registration and when a verification was made, the document was
found to be contrary to the description given in the Application. Shri Raghuwanshi
submits that the Registration as Contractor was never based on any such document
and the Registration could not be cancelled on the strength of the incorrectness of

‘the description of the documents, without issuing a show cause notice to the

Petitioner.

5. Ms. Ami Prabal Learned Dy. Advocate' General apiaearing for the State

submit that in place of filing a reply to the Writ Petition, she would refer to the
record of the Department to demonstrate that an enquriy was conducted against

- Shri R. N Karaiya, Executive Engineer, wherein it was found that cértain
misconduct was committed by him, which goes to further demonstrate that he

had unauthorizedly extended a variety of benefits to the Contractors working in
the Department and as such it was required in all fitness of things that the
Registration of the Contractor should be cancelled and his name should be
blacklisted and to substantiate this submission Learned Counsel appearing for the
State read over a large number of documents to demonstrate the correctness of
the aforesaid contention, but could not show any document to demonstrate that at
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any point of time, a show cause notice was ever issued to the Petitioner before
cither cancelling the Registration or blacklisting the Petitioner.

6.  Public Health Engineering is a Department of the State of Madhya Pradesh,
which is engaged in the activity of providing technical support and developing of
infrastructure, for providing water to the citizens and thus it perform statutory
duties being a Department of the State. When the State deals with the individuals
in the matters of contract and construction, it becomes necessary for the State to
act bonafide and without any bias, while complying with the mandatory provisions
of Law including the cardinal principle of natural justice. The Supreme Court of
India while dealing with the case of blacklisting has observed in the casc of
Erusian Equipment & Chemicals Ltd. Vs. State of West Bengal," a Judgment
reported as (1975) 1 SCC 70 in the following terms ; )

"19. Where the State is dealing with individuals in transactions
of sales and purchase of goods, the two important factors are that
an individual is entitled to trade with the Government and an
individual is entitled to a fair and equal treatment with others. A
duty to act fairly can be interpreted as meaning a duty to observe
certain aspects of rules of natural justice. A body may be under a
‘duty to give fair consideration to the facts and to consider the
representations but not to disclose to those persons details of
information in its possession. Sometimes duty to act fairly can
also be sustained without providing opportunity for an oral hearing.
It will depend upon the nature of the interest to be affected, the
circumstances in which a power is exercised and the nature of
sanctions involved therein.

20. Blacklisting has the effect of preventing a person from
the privilege and advantage of entering into lawful relationship
with the Government for purposes of gains. The fact that a disability
is-created by the order of blacklisting indicates that the relevant
authority is to have an objective satisfaction. Fundamentals of fair
play require that the person concerned should be given. an
opportunity to represent his case before he is put on the blacklist."

7. In yet another case while dealing with the doctrine of arbitrariness, the
Supreme Court has observed that the action of the "State" must be reasonable,
fair and just even at the stage, when no formal contract was entered into, which
means that not only‘at the initial stage, but throughout the stages of entering into
a contract and thereafter the State Authorities are bound to act reasonably and in
a fair manner. These observations of the Supreme Court find mention in its
Judgment reported as (1990) 3 SCC 752 Mahabir Auto Stores Vs. Indian Qil
Corporation. ' ’

8.  Before participating in the Tender Process, a Contractor is required to obtain

Lot
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Registration with Public Health Engineering’ Department and without securing
the Registration with the Department, the Contractor cannot even.participate .in
the Tender Process, therefore Registration and Cancellation of the Registration
acquires great importance, as it incur civil consequences and in that situation, the
principle of audi alteram partem requires to be necessarily complied with by the
Department. While dealing this analogy, the Supreme Court had observed in the
case of Grosons Pharmaceuticals (P) Lid. Vs. State of UP, a Judgment
reported as (2001) 8 SCC 604 in the following terms ;

"2 It 1s true that an order blacklisting an approved contractor
results in civil consequences and in such a situation in the absence
of statutory rules, the only requirement of law while passing such
an order was to observe the principle of audi alteram partem which
is one of the facets of the principles of natural justice............ "

0. In yet another Judgment, the Supreme Court while examining the extent of ]
the power of judicial review in relation to the Government Contracts has observed
that the cases involving blacklisting or imposition of penal consequences require
a higher degree of faimess in action of the "State". The observations of the Supreme
Court reported in the Judgment of Jagdish Mandal Vs. State of Orissa (2007)
14 SCC 517 are as follows; -

"22. Cases involving blacklisting or imposition of penal
consequences on a tenderer/contractor or distribution of State
largesse (allotment of sites/shops, grant of licences, dealerships
and franchises) stand on a different footing as they may require a
higher degree of fairness in action........ .

10.  Therefore in view of the aforesaid fact and the legal position, it is clear that
before passing any Order of cancellation of Registration or blacklisting a Contractor,
the State Government or its Departments are necessarily required to issue a show
cause notice or to provide an adequate hearing to a Contractor, in terms of the
principles of natural justice, A perusal of the document annexed with the petition
and the record placed for consideration of the Court on behalf of the Respondents
clearly demonstrate that no show cause notice was ever issued to the Petitioner
before ordering for cancellation of the Registration and placement of the name of
the Petitioner in the blacklist sertously violates the cardinal principles of audi alteram
partem, therefore on this ground alone, the Order of Cancellation of Registration
of Contractor and Order of Blacklisting deserves to be quashed.

I1. While perusing the Record, this Court has found that there exist some
material for the Department to ascertain the correctness of the documents, on
the strength of which the Contractors were registered with the Department,
therefore even while quashing the Order Dated 30.04.2010 (Annexure P/1), this
Court is of the view that the liberty should be given to the Department to examine
the correctness of the documents and to take an appropriate action against the
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erring Contractor either for the purposes of cancellation of Registration or for
blacklisting him, therefore the Respondents are granted liberty to examine the
correctness/genuineness of the documents presented by the Contractor at the
time of obtaining Registration as also to pass a Final Order thereupon.

12.  Therefore the Writ Petition is allowed and the Order passed by the Chief
Engineer/Superintending Engineer on Date 30.04.2010 (Annexure P/1) is quashed
with the aforesaid liberty to the Department.

Petition allowed.
I.L.R. [2010] M. P., 2486
WRIT PETITION
Before Mr. S.R. Alam, Chicf Justice & M. Justice Alok Aradhe
21 July, 2010*

ABDUL NAIM ... Petitioner
Vs.
STATE OF M.P. & ors. ... Respondents

Public Interest Litigation - Alternative remedy - Petitioner sought
direction to hold an enquiry against the respondent No.5 and to take suitable
action regarding different Government consiruction works - Held - Since
the provisions of the M.P. Lokayukt Evam Up-Lokayukt Adhiniyam, 1981
are a complete Code in itself and provide a remedy (o an aggrieved person;
he should at the first instance resort lo the remedy provided under the Act -
In such a case the PIL should not be entertained. (Para 8)
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Cases referred :

(2003) 7 SCC 546.

R.B. Singh, for the petitioner.

Jaideep Singh, G.A., for the respondents.

ORDER

The Order of the Court was delivered by
S.R. Aran, Crier JusTICE. :— Heard on the question of admission.

2. In this petition, which has been filed as public intcf:rest litigation, the petitioner
inter alia has alleged that a sum of Rs.52,21,000/- was sanctioned for construction
of 115 kitchen sheds for midday meals-in several schools situated at Block Birsa,

“W.P. N0.7245/2010 (PIL) (Jabalpur)
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District Balaghat. Similarly, amounts of Rs.5,80,000/- and Rs.1,28,000/> were
sancticned for construction of boundary walls of two girls hostels and two water
wells respectively. The aforesaid works were to be carried out under the control
and supervision of the respondent no.5, namely M.D. Daharwal, the then Chief
Executive Officer and Block Development Officer, Birsa, who 1s presently working
as Principal of High School, Janpur, District Balaghat, In the aforesaid factual
backdrop the petitioner inter alia has sought for direction to the respondents to
hold an enquiry against the respendent no.5 and to take suitable. action.

3. Learned counsel for the petitioner vehemently contended that the petitioner
being a social activist and public spirited person has always vindicated the cause
of common people and has raised grievance against the corruption which-is
rampant in the public life. He further submitted that the respondent no.5 has
misused his official position as Block Development Officer, Birsa, and the amount
sanctioned for construction of kitchen sheds under the Midday meal Scheme,
construction of boundary walls of girls hostels and the amount sanctioned for
the construction of water wells was misappropriated. The petitioner made several
complaints, but the complaints made by the petitioner failed to evoke any response.
Being aggrieved by the inaction on the part of authorities, the petitioner has
approached this court.

4, On the other hand, learned Government Advocate opposed the submissions
made on behalf of the petitioner and argued that against the alleged financial
irregularities and misappropriation of the amount the petitioner should approach
the appropriate authority at the first instance before invoking the extra-ordinary
jurisdiction of this Court under .Article 226 of the Constitution of India,

5. We have considered the submissions made on both sides. We are of the
view the allegations made by the petitioner are required to be investigated before
expressing any opinion on such allegations. In this regard it would be relevant to
notice that the Government has created various authorities under the Special Act
to investigate and also to suggest appropriate action against such public servant
or officer who has misused or abused his position and as such is guilty of corruption.
In this regard it would be relevant to take note of the provisions of the M.P.
Lokayukt Evam Up-Lokayukt Adhiniyam, 1981, (hereinafter referred to as ‘the
Act) which is an Act to make provision for the appointment and functions of
certain authorities for enquiry into the allegations against public servants and for
matters connected therewith. The Act was enacted with an object to constitute
Lokayukt Organisation, which replaced thé Vigilance Commission. Lokayukt
Organisation is an organisation which is setup under an enactment made by the
State legislature. Having received the statutory sanction, the Lokayukt Organisation
is totally free from executive influence. The organisation functions as an instrument
of control over the executive by the legislature as its annual reports are ‘submitted
to the Governor to be laid and discussed in the State Legislative assembly Section
2(a) of the Act defines “Officer’ which reads as under:
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“2(a) “Officer’ means a person appointed to a public service or
post in connection with the affairs of the State of Madhya Pradesh.”

Section 2(b) defines the expression ‘allegation’ which reads as under:

“2(b) ‘allegation’ in relation to a public servant means any
affirmation that such public servant,-

(i) has abused his position as such to obtain any gain or favour
to himself or to any other person or to cause undue harm to
any person,

(ii) was actuated in the discharge of his functions as such public
servant by improper or corrupt motives;

(iii) is guilty of corruption; or

(iv)is in possession of. pecuniary resources or property
disproportionate to his known source of income and such
pecuniary resources or property is held by the public servant

personally or by any member of his family or by some other
person on his behalf.

Explanation - For the purpose of this sub-clause ‘family’ means
husband, wife, sons and unmarried daughters living jointly with him”.

6.  Section 9 of the Act deals with the provisions relating to complaints. Section
9 inter alia provides that every complaint involving an allegation shall be made in
such form as may be prescribed and shall be accompanied by deposit of twenty-
five rupees. In case a complaint is made against a public servant in relation to
whom the Chief Minister is not the competent authority neither the deposit nor
the affidavit shall be necessary. Section 10 of the Act deals with the procedure
inrespect of enquiry. It empowers the Lokayukt or Up-Lokayukt to decide the
procedure to be followed for making the enquiry and in so doing ensure that the
principles of natural justice are satisfied. Section 11 of the Act makes the provision
of the Evidence Act as well as the Code of Criminal Procedure applicable to the
procedure of enquiry before the Lokayukt or Up-Lokayukt.

7. Section 12 of the Act provides that if after enquiry into the allegations the
Lokayukt or an Up-Lokayukt is satisfied that such allegation is established, he
shall. by report in writing communicate his findings and recommendations along
with the relevant document, materials and other evidence to the competent
authority. The competent authority is under the obligation to examine the report*
and to initiate within three months of the date of receipt of the report, the action
taken or proposed to be taken on the basis of the report.

8. Thus, from perusal of the provisions of the Act it is graphically clear that
the Act has been enacted with the object to investigate cases of corruption in
public life and provides for an inbuilt mechanism in respect of complaint with
regard to corruption by an officer appointed to a public service or post in connection

2
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with affairs of the State of. Madhya Pradesh. Since the provisions of the Act are
a complete Code in itself and provide a remedy to an aggrieved person, he should
at the first instance resort to the remedy provided to him under the Act. In such a °
case the public interest litigation should not be entertained.

9. The apex court in the case of Guruvayoor Devaswom Managing Committee
and another Vs. C.K. Rajan and others, (2003)7 SCC 546, wherein the
allegations ware made regarding mismanagement of the affairs of the Gunivayoor
temple by a devotee, found that the affairs of the temple are governed by the
provisions of the Guruvayoor Devaswoin Act, 1978, wherein forums have been
created for ventilating the grievances of the affected persons. In that backdrop it
was observed in para 60 of the judgment that ordinarily, therefore, such forums
should be moved at the first instance. It was further held that the State Government
should be asked to look into the grievances of the aggrieved devotees, both as
parens patriae as also in discharge of its statutory duties.

10.  Inview of the aforesaid enunciation of law by the Supreme Court facts of
the case in hand may be examined. The allegations made by the petitioner required
to be enquired into in the appropriate forum, wherein detailed enquiry would be
conducted as per provisions prescribed in the Act and an opportunity of hearing
would be afforded to the respondent no.5. Therefore, the petitioner should avail
the remedy provided under the Act.

1. For the aforementioned reasons, we are of the considered opinion that the
petitioner has remedy to agitate his grievance under the provisions of the Act: We
have no doubt that in the event the petitioner approaches the appropriate authority,
as indicated above, by making complaints as per the prescribed procedure, the
same would be examined and necessary action would be taken in accordance
with law, )

12. With the aforesaid observation, the writ petition stands dismissed,
' Petition dismissed,

LL.R. [2010] M. P., 2489
WRIT PETITION
Before Mr. S.R. Alam, Chief Justice & Mr. Justice Alok Aradhe

23 July, 2010+ E
KINECO PRIVATE LTD. . ... Petitioner
Vs. : .
WEST CENTRAL RAILWAYS & ors. ... Respondents

A. Tender : Parity - Each tender notice is governed by a pgrticular
set of conditions and the criteria or the principle applied for evaluation of @
bid in one tender cannot be applied in another - On that ground parity-cannot
be claimed. (Para 15)
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B. Tender - Non-consideration of terms of tender - Pelitioner did
not comply with clause 4 of the "Important Instructions 1o Tenderers" -
Commercial bid submitted by the petitioner was rightly found to be
unresponsive and was not considered. (Para 17)
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RN. Singh with Arpan J. Pawar, for the petitioner.
Sheel Nagu, for the respondents.

ORDER
The Order of  the Court was delivered by

S.R. Aram, CHIEF JUSTICE. :— In the instant petition, the petitioner, a private.

limited Company, has sought a writ of Mandamus commanding the West Central
Railway, Jabalpur, to consider its commercial bid submitted pursuant to the tender
notice dated 13.4.2008. Further prayer has been made to quash the letter of
approval dated 25.1.2010 contained in. annexure P/5 in favour of respondents
0.3 and 4 and the communication dated 4 12.2010 dismissing the appeal preferred
by the petitioner against non-acceptance of its bid.

2 The facts leading to filing of the present petition, briefly stated, are that the
petitioner is engaged in manufacturing of Fibre reinforced Plastic Products for
train interiors. The respondent no.2 Controller of Stores, West Central Railway,
Jabalpur, vide notification dated 21.10.2008 invited tender for the work of design,
supply and supervision of installation of furnishings and fittings for world class
rake railway coach interiors at coach rehabilitation workshop, Bhopal. Under the
aforesaid tender notification work of 111 coaches was to be undertaken. It appears
that a pre-bid conference was held on 22.9.2008 in which nine bidders participated.
However, only four tenderers including the petitioner and respondents no. 3and 4
submitted their bids. The petitioner has claimed that its offer was the lowest with
a special discount of 16% on the engineering, development and supervision of
installation cost, hence the respondents ought to have accepted its bid. However,
when bid of petitioner was not accepted, it preferred an appeal on 7.9.2009 before
the General Manager of the respondent no. 1, which was rejected vide order
dated 4.2.2010 on the ground that the bid being consolidated was found to be not
in terms and conditions contained in tender notice.
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3.  The respondents no. 1 and 2 in their return pointed out that as per clause 4
of the tender booklet Part II, in case of multi item or single item with multi
consignees, the bid was required to be submitted item-wise because the inter-se
position of the bidders was to be decided item-wise and consignee-wise, unless
otherwise some other evaluation criteria is specifically mentioned in the
tender. Clause 4.2 of the tender provides that only unconditional rates quoted
will be considered for determining inter se ranking. Conditions incorporated in
the Tender Booklet Part-II were known to the petitioner. However, petitioner
offered a consolidated financial bid which was impermissible as the tender
was a multi-item tender and, therefore, inter se ranking of the tenderers could
only be decided item wise and not in a consolidated manner. It was mandatory for
the petitioner to have submitted its commercial bid item wise. Since it failed to do
so, therefore, the commercial bid of the petitioner did not deserve consideration.
It was not possible to assess the commercial bid of the petitioner. As per Central
Vigilance Commission guidelines only lowest bidders were called for negotiation.
The letter of approval has rightly been issued to respondents 3 and 4 and there is
nothing arbitrary and unfair about it.

4. Shri R. N. Singh, learned senior counsel appearing for the petitioner,
contended that the bid submitted by the petitioner was the lowest. The petitioner
had submitted bid for an amount of Rs .35.76 Crore after discount whereas
respondents no. 3 and 4 have offered Rs.37.62 Crore and Rs.43.13 Crore
respectively. Learned senior counsel while referring to the financial bid submitted
by the respondent no. 4 as well as by the petitioner contended that though the
respondent no.4 did not quote item-wise price (design and supervision cost) as
sought for in format ‘D’, yet it was called for negotiation and letter of acceptance
has been issued in favour of the respondent no.4. While referring to financial bid
submitted by the petitioner, it was pointed out that the petitioner has quoted
supervision cost coach-wise along with material cost. It is further submitted by
him that if respondents no. 1 and 2 could evaluate figures given by the respondent
no.4, there was no justification in refusing to evaluate the commercial bid submitted
by the petitioner and not to invite petitioner for negotiation. It has further been
argued that in the tender which was invited in the year 2006, the petitioner had
quoted consolidated price against the similar work and the same was considered.
Therefore, it is now not open to respondents no. 1 and 2 to reject commercial bid
on the ground that the same is unresponsive. It has further been’argued that
consolidated price of design and engineering for similar work was accepted by
Interior Coach Factory, Chennai and, therefore, the stand taken by respondent
no. 1 and 2 that commercial bid of the petitioner was not responsive cannot be
said to be justified. It has further been contended that though the respondent no.
4 had alsc submitted a conditional bid, i.e. with discount, yet the same was
considered and accepted whereas in the case of petitioner, respondents no. 1 and
2 have refused to.consider financial bid on the ground that the offer submitted by
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the petitioner is conditional one and, therefore, respondents no. 1 and 2 while
dealing with the financial bid of the petitioner have practiced discrimination which
is impermissible in law. It was also submitted that deliberate exclusion of
petitioner’s bid from consideration is malafide, illegal and arbitrary.

5. On the other hand, Shri Sheel Nagu, learned counsel appearing for the
respondents no.l and 2, has contended that the petitioner had offered the
consolidated financial bid which was impermissible as the tender was a multi-
jtem tender and inter se position while assessing various offers made by various
tenderers could be decided item-wise only and not in consolidated manner.
Learned counse! for the respondents no.l and 2_has further contended that in
format ‘D’, incorporated in tender documents, a tenderer was supposed to fill up
various columns towards break-up of prices enabling the evaluation of the bid
item-wise on landed cost basis. Since, the petitioner had quoted lump-sum price
for engineering, development and supervision of installation cost along with project
supervision/ management cost for all the coaches clubbed together along with
landed cost for all the 111 coaches, it was not possible to evaluate the bid as per
item-wise landed cost as laid down in the tender document. The petitioner had
filled up lump-sum price of Rs.38,12,61,759/- in column “total cost’ of the format
‘D, therefore, financial bid was considered commercially unresponsive. It
has further been submitted that once a condition of determining inter-se ranking
of the offers has been specified in the tender document, the tender has to be
evaluated accordingly without any deviation in view of the judgment of the Delhi
High Court. A copy of the said decision has been annexed as Annexure R-1/8 to
the return. It has further been argued that reliance placed by the petitioner with
regard to acceptance of consolidated price of Design and Engineering for a similar
work which was accepted by Interior Coach Factory, Chennai, is of no assistance
 to the petitionsr as the same was a tender of different organisation and tender in
question is governed by different set of tender conditions.

6. It has further been argued that respondents no. 1 and 2 have followed the
norms, rules and regulations in letter and spirit as per tender conditions and
have not violated any condition specified in tender documents while determining
the inter se ranking of tenderers. Negotiations were held with the lowest bidders
in terms of the guidelines of Central Vigilance Commission. After negotiations,
letter of approval was issued on 29.1.2010 in favour of respondents no.3 and 4.
The contention of the learned counsel for the petitioner that conditional offer of
the respondent no.4 has been accepted does not deserve acceptance as respondents
no. 1 and 2 have only considered the rates without discount which were offered
by the respondent no.4. The tender process is transparent and clear and there is
no element of arbitrariness in it. .

7. We are conscious of the fact and there cannot be any quarrel with the
proposition of law that under Article 14 of the Constitution and also as per
judicially evolved rule of administrative law that State or its agency in the
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matter of awarding contracts or issuing licences cannot act arbitrarily at its own
sweet will like a private individual. Reference may be made to the judgment of
the apex court in Ramanna Dayaram Shetty V. International Airport Authority
of India, (1979)3 SCC 489 = AIR 1979 SC 1628. Itis equally well settled principle
of law that an authority inviting tender is bound to give effect to every term
mentioned in the notice in meticulous detail and cannot ignore or give a go-bye to
any terms, conditions and procedure given in the tender notice.

8. It would be worthwhile to mention here that in a tender notice normally 2
types of conditions are provided. The conditions which are of mandatory nature,
could be classified in the first category and those which are incidental and ancillary
and their non-compliance may not be strictly construed, could be placed in the
second category. This aspect has been considered by the apex court in G. J.
Fernandez V. State of Karnataka and others, (1990)2 SCC 488. Following the
view taken in C.J Fernandez (supra) the apex court in Poddar Stee! Corporation
V. Ganesh Engineering Works and others, (1991)3 SCC 273, observed that as
a matter of general proposition it cannot be held that an authority inviting tenders
is bound to give effect to every term mentioned in the notice in meticulous detail,
and is not entitled to waive even a technical irregularity of little or no significance.
The requirements in a tender notice can be classified into two categories - those
which lay down the essential conditions of eligibility and the others which are
merely ancillary or subsidiary, with the main object to be achieved by the condition.
In the former case, the authority issuing the tender may be required to enforce
them rigidly whereas in the latter case they may deviate from and not insist upon
the strict literal compliance of the condition in appropriate cases.

9. Similar view was again reiterated by the apex court in Kanhaiya Lal Agrawal
V. Union of India and others, (2002)6 SCC 315 wherein it has been held that
when essential condition of tender js not complied with, it is open to the person
inviting tender to reject the same. Whether such condition is essential or collateral
could be ascertained by reference to the consequence of non-compliance thereto.
Therefore, in view of the exposition of law made by the apex court the requirements
of the conditions placed in the first category are mandatory and its non-observance
would entail rejection of the tender whereas non-compliance with the conditions
classified in the second category may not entail rejection of tender.

10. We, therefore, now proceed to examine the merits of the case in the light of
the above exposition of law.

11. Respondent No.2 invited tender for the work of design, supply and supervision
of installation of furnishings and fitting for world class rake railway coach
interiors at coach rehabilitation workshop, Bhopal vide notification No.34/2008
for 111 coaches with estimated tender value of Rs-36.23 crores. A pre-bid
conference was held on 22.9.2008 with prospective tenders to provide clarification
if any regarding tender. The tender was purely stores supply tender which provides
that all interior furnishing: components were to be manufactured by tenderer and
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were to be supplied to the Railways. Tender processing system involved a two
packets bid system wherein Technical as well as Commercial bids were
received simultaneously. On 12.11.2008 Technical bids were opened and four
offers were found technically suitable. Thus, commercial bids of all four bidders
including petitioner as well as respondents 3 and 4 were opened on 27.5.2009.

12. Clause 4 and 4.2 ofthe “Important Instructions to Tenderers” in Part I
booklet of tender document which are relevant for the purpose of the controversy
involved in the instant writ petition as extracted hereinbelow :

“Clause 4.0:

In case of multi item or single item with multi consignees, the
inter-se position will be decided item wise and consignee wise,
unless otherwise some other evaluation criteria is specifically
mentioned in the tender”, )

Clause 4.2:

Only unconditional rates quoted will be considered for determining
inter-se ranking. Thus, conditional discount (for quantity, early
payment, delivery at other than specified locations, etc.) will not
be considered for determining inter se ranking. However, railway
reserve the right to use the discounted rate/rates considered
workable and appropriate for counter offer to the successful
tenderers.”

13. The tender in question involved design, supply and supervision of
installation of furnishing and fittings for nine different types of coaches at one
consignee location. The tender was a multi-item tender and hence the inter-se
ranking was to be decided item-wise. From perusal of clause 4 of the “Important
Ihstructions to Tenderers” incorporated in Part II booklet of tender documents, it
is apparent that tenderers were required to submit their offers item-wise so
that their inter-se ranking/position could be decided item-wise. From perusal of
the financial bid submitted by the petitioner (Annexure R-1/4) it is clear that
petitioner has quoted consolidated price for engineering, development and
supervision of installation cost along with project supervision/ management cost
per coach against the break-up of prices. Therefore, it was not possible to evaluate
the bid item-wise. Thus, the tender submitted by the petitioner was in violation of
clause 4 of “Important Instructions to Tenderers” incorporated in Part I
booklet of tender documents. Accordingly, in our opinion, respondents no. 1 and
2 rightly found the commercial bid submitted by the petitioner, being consolidated
one, unresponsive and it was not possible to cvaluate it. It is pertinent to mention
here that Engineering, Development and Supervision of Installation of furnishing
and fittings was to be done under the tender in respect of nine different coaches.
Since coaches were of different types, therefore, design cost would vary
according to type of coach and, therefore, cost element was required to be
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mentioned separately. Thus, in our considered opinion, respondents no. I and 2
have rightly found that commercial bid submitted by the petitioner was not capable
of evaluation. Further the petitioner offered the conditional bid which was not
permissible in Clause 4.2 wherein it was made clear that only unconditional rates
quoted will be considered for determining inter se ranking.

14, From perusal of financial bid submitted by the petitioner, it is clear that the
petitioner has not mentioned total cost in respect of each coach separately whereas
from perusal of financial bid submitted by the respondent no.4 it is apparent that
respondent no.4 has mentioned total cost in respect of each type of coach
separately, therefore, it was possible to evaluate the bid submitted by the respondent
no. 4. Thus, contention of the petitioner that while evaluating the financial bid of
the petitioner vis-a-vis the respondent no.4 different yardsticks were applied has
no force and cannot be accepted for the reason that figures given by the respondent
no.4 about total cost of each type of coach was separately mentioned and, therefore,
it was possible to work out separately whereas the petitioner furnished the total
cost in respect of coaches and did not mention cost of each coach separately as
a result of which separate cost of each coach could not be arrived at. Thus, the
petitioner has violated clause 4 of the “Important Instructions to Tenderers”
incorporated in Part I1 booklet of tender documents. Commercial bid submitted
by the petitioner has not been considered on-the ground that the same is
unresponsive. We are of the view that where terms and conditions of N.LT.

provides the manner and procedure to do a particular thing, then it has to be
performed in that particular manner and all other modes of performance are
necessarily forbidden. The instruction provided in the tender notice, in our view,

does not suffer from any vagueness and the conditions were made known to the
tenderers in pre-bid conference in which petitioner admittedly participated and,
therefore, he now cannot be permitted to say that its bid, which was not in
conformity with clause 4 of the N.L.T., ought to have been evaluated. As noticed
above, petitioner’s bid was not evaluated because it did not give unconditional
rates and quoted discounted rates, hence, it was not possible to evaluate the
financial bid of the petitioner. We, therefore, under the circumstances, do not
find any element of arbitrariness in the action of the respondents in not evaluating
the financial bid of the petitioner.

15. Contention of the petitioner that since réspondents no. 1 and 2 evaluated the
tender which was submitted by him on earlier occasion and, therefore, they cannot
be permitted to take a stand that the bid submitted by the petitioner was
unresponsive, also cannot be accepted as from perusal of the return it is apparent
that respondents no. 1 and 2 have taken a stand that earlier tender which was
invited was for a different work and terms and conditions of the said tender were
also different. Therefore, the submission is misplaced and cannot be accepted for
the reason that each tender notice is governed by a particular set of conditions
and the criteria or the principle applied for evaluation of a bid in one tender cannot
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be applied in another and on that ground parity cannot be claimed. Petitioner has
not brought on record the terms and conditions of the earlier notice inviting tender
to demonstrate that the same were identical and, therefore, the contention raised
by the petitioner in this regard cannot be accepted.

16. The arguments advanced on behalf of the petitioner that the petitioner offered a
composite cost of Rs.3,93,26,000/- as design and project supervision/management
" cost for 9 different types of coaches and therefore the respondents could have applied
a simple mathematical calculation and divided the aforesaid amount by 9 i.e. total
design cost equally apportioned into 9 types of coaches, the design cost of each coaches
comes to Rs.43,69,556/- which added to the material cost would have given the landed
cost of coach. If this would have been worked out the petitioner’s bid would have
been lowest in four out of nine types of coaches as shown in the table given in para 8
of the rejoinder. The aforesaid submissions could also not be accepted because the
same is based on the assumption that 9 items are identical and the respondents could
have assumed any figure on behalf of the petitioner. It has rightly been pointed out by
the learned counsel for the Railways that such assumption after opening of bids would
be against the norms and Central Vigilance Commission guidelines as this would defeat
sanctity of tender and result in undue favour to a particular tenderer and will change
the inter se ranking of the bidders prepared at the time of opening of bids. The inter
se position as provided in Clause 4.0 of Part I of Important Instructions to Tenderers
was to be determined item wise and therefore if it would have been worked out by
dividing by 9 it would have defeated the sanctity of the tender and had financial
implication. Besides the same is not permissible as per the guidelines issued by the
Ministry of Railways as stated in para 6.7 of the return and a copy of the Railway
Board’s letter is also enclosed as Annexure R-1/9. It has been contended on behalf of
the respondents that the cost of Rs.3,93,26,000/- quoted on behalf of the petitioner
consist of 18 cost element of the tender and not the design cost, for 9 different types
of coaches marked as (b) in Format ‘D’ and the supervision cost of 111 coaches of
9 different types marked as (e) in Format ‘D’.

17. In view of the aforementioned reasons and in view of the law Jaid down by
the Supreme Court in Poddar Steel Corporation (supra) and Kanhaiya Lal
Agrawal (supra), clause 4 of the “Important Instructions to Tenderers” in Part 11
booklet of tender document is held ‘to be a mandatory condition. Any deviation
from the requirement of clause 4 of the “Important Instructions to Tenderers”
was not permissible. Since the petitioner did not comply with clause 4 of the
“Important Instructions to Tenderers” therefore, commercial bid submitted by the
petitioner was rightly found to be unresponsive and was not considered.

18. We, therefore, do not find any merit in the instant writ petition. The same
deserves to and is hereby dismissed. However, there shall be no order as to
costs.

Petition dismissed.

'
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LL.R. [2010] M. P., 2497
WRIT PETITION
Before Mr. Justice Shantanu Kemkar & Mr. Justice S.K, Seth

27 July, 2010% .
EMAMI LTD. (M/S) ... Petitioner
Vs.
REGISTRAR, M.P. COMMERCIAL TAX & ors. ... Respondents

Commercial Tax Act, M.P. 1994 (5 of 1995) - Petitioner preferred
appeals before the M.P. Commercial Tax Appellate Board - Final arguments
were heared by the Bench on 22.12.2007 and the appeals were closed Jfor
orders - The order is purported to have been passed on 02.08.2008 but at
the behest of the Chairman, the order passed by the Bench not communicated
and the matter was referred to the larger Bench by the order of the Chairman
in terms of sub-rule (8) of Rule 4 of the Rules, 1995 - Action challenged by
the petitioner that such a course/reference is without Jurisdiction - Held -
There was nothing wrong in the course of action adopted in the Jacts and
circumstances of the case - Mere passing of an order alone was not sufficient
until it was pronounced or delivered. . (Paras 4,5 & 10)
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Cases referred :

AIR 1954 SC 194, AIR 1938 PC 292.

G.M. Chaphekar with Pradeep Choudhary, for the petitioner.,
Rashmi Pandit, Dy.G.4., for the respondent/State.
ORDER -

The Order of the Court was delivered by
S. K. SetH, J. :~This order shall also govern disposal of writ petition
No. 3598 of 2010. The only difference between them is the period of
assessment otherwise the controversy involved in both of them is identical. For .
the sake of convenience, facts are noted form W.P. No. 3597 of ZOIQ.

2. Petitioner is a registered dealer engaged in business of manufacture
and sale of Fast Moving Consumer Goods such as Boropllus Antiseptic’ Cream,_

*W.P. No0.3597/2010 (Indore)
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Boroplus Prickly Heat Powder, Navratan Oil etc. Petitioner has its sales depot
at Indore. For assessment year 1-4-1999-2000 petitioner’s turnover was assessed
to tax under M.P. Vanijyik Kar Adhinivam, 1994 i.e. M.P. Commercial Tax Act
(hereinafter called as “the Act™).

3. The A. 0. rejected the contention of petitioner that some of the products,
such as Boroplus Antiseptic Cream, Boroplus Prickly Heat Powder, Navratan
Oil, Gold Turmeric Cream and Nirog Dant Manjan were taxable @ 8% being
Ayurvedic Drug and Medicine under Entry 11 Part IV Schedule II. The A.0.
classified these items under Entry No. 41 and 49 of Part III Schedule II and
levied tax @ 12%. Intwo appeals, the Appellate Dy. Commissioner of Commercial
Tax maintained the. orders of the A.O relating assessment year 1999-2000 and
2000-2001.

4, Petitioner preferred two second appeals before the MP Commercial
Tax Appellate Board, Bhopal. Both appeals were clubbed together and final
arguments were heard by the Bench of MP Commercial Appellate Board in both
appeals as proceeding recorded on 22.12.2007 and the appeals were closed for
orders. The order is purported to have been passed on 2.8.2008 but at the
behest of the Chairman the Order passed by the Bench on 2.8.2008 is not
communicated and the matter was referred to the larger. Bench by the order
impugned. ' :

5. According to learned counsel for the petitioner such a course/reference
is without jurisdiction. Hence, these two writ petitions.

6.  Wehave heard learned counsel forthe petitioner. Considering the
seriousness of allegation leveled in the writ petitions, we considered it necessary
to summon the original record in sealed envelope . through Registrar of the
MP Commercial Tax Appellate Board, Bhopal. Records were duly produced
in sealed condition before us on 8-7-2010. We have carefully and minutely gone
- through the records.

6. We refrain from offering any comment on the question of rate
of tax since the matter is now pending before the Full-Bench.

7. The question that falls for our consideration is whether any illegality
was committed in referring the matter to the Full Bench ?

8.  Order XX of the Code of Civil Procedure deals with the Judgment and
Decree in a civil suit. Rule 1 enjoins upon a Court to pronounce judgment in the
open- Court ‘either at once or on some future day fixed with due notice to the
parties or their pleader. When judgment is not pronounced at once, then efforts
shall be made by the Court to pronounce Judgment within fifteen days from date
of hearing of the case was concluded and where it not practicable to do so, then
the judgment shall be proncunced not beyond thirty days from date of hearing
of the case was concluded. Similarly, in criminal case, as per section 353 of
the Codeof Criminal Procedure, 1973 the presiding officer of the Court shall
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pronounce the judgment in the open Court immediately after the termination of
trial or at some subsequent time of which notice shall be given to the parties or
their pleaders. The question when a judgment is delivered/ pronounced in the
context of Criminal P.C. (1898) came up for consideration of their Lordships
i Surendra Singh v. State of UP. reported in AIR 1954 S.C." 194. The
Judgment of the Court was delivered by Vivian Bose J. In his inimitable style,
he explained the meaning of delivery or pronouncement of Judgment. According
to that decision, delivery of judgment is a solemn act which carries with it serious
consequences for the parties or persons involved. It was therefore, necessary
to know with certainty exactly when these consequences start to take effect.
After noticing decision of the Judicial Committee in "Firm Gokul Chand v. Firm
Nand Ram" AIR 1938 PC 292, it was held as under :—

“In our opinion, a judgment................ is the final decision of
the Court intimated to the parties and to the world at large by
formal ‘pronouncement or ‘delivery in open Court.” (See
paragraph ten at page 196).”

The general principles underlying and relating to pronouncement and/or
delivery of judgment in civil or criminal case, in our considered opinion, is
equally applicable to the passing of an order by the Board or the authority under
the Act determining assessment or appeal against levy of tax/penalty. If the
order passed under ‘the Act is not delivered with notice to parties or their
pleaders and the copy thereof is not communicated, could be said to be
an ‘order in the eyes of law. Answer is obviously no because such an
order is nonest. ' '

9. A great deal of emphasis was laid during the course of argument on sub-
rul (9) of Rule (4) to contend that the matter could be referred to the larger/
full bench in the event of difference of opinion between two members of the
bench hearing an appeal or when any member of the Board deciding any
case has difference of opinion about any earlier judgment passed by a single
member or by a bench the case shall be referred to the Full bench. It was submitted
that in no other eventuality, the matter could be referred to the Full bench.

10. The record shows that the Bench of two members ex-facie passed the
order dated 2.8.2008. No notice of this date was given either to the parties or
their pleaders. As pe’r Regulation No. 7(xv), the records of the two appeals were
sent to the Registrar of the Board to certify and to issue copies of the order to
the parties. Before certifying and issuing the orders purported to have been passed
on 2.8.2008, the Registrar in view of the Order of Chairman dated 17.7.2008
and 31.7.2008 brought these two matters to the notice of the Chairman and ‘as
per his direction, referred the matter to the Full Bench. The Order dated
17.7.2008 and 31.7.2008 were duly circulated amongst members and were
issued by the Chairman after due consultations with all members to reduco-the
pendency of appeal and tone up system for the quick disposal of appeals
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within three months from thé date of hearing of final arguments otherwise he
could transfer the appeal to other bench or full bench in terms of sub-rule (8)of
Rule 4 of the 1995 Rules. There was nothing wrong in the course of action
adopted in the facts and circumstances of case as revealed by the records. Thus,
we find no force in the submissions of learned counsel for the petitioner. As
pointed out above, mere passing of an order alone was not sufficient until it was
pronounced or delivered in terms of law laid down by their Lordships of the Supreme
Court in Surendra Singh’s case supra.

11. In view of the foregoing discussion, we find no merit and substance
in the writ petition, hence it fails. Let a copy of this Order be retained in the
record of writ Petition No. 3598 of 2010.

Order accordingly.

I.L.R. [2010] M. P., 2500
WRIT PETITION
Before Mr. Justice Rakesh Saksena & Mr. Justice G.S. Solanki -

3 August, 2010* .
SAYEED MOHD. ... Petitioner
Vs. .
UNION OF INDIA & ors. ... Respondents

A. National Security Act (65 of 1980), Section 2 - Law & Order

and Public Order - Distinguished - Held - The true distinction between the
areas of "law and order” and "public order" lies upon the degree and extent
of the reach of an act upon the community or specified locality - The acts
causing disturbance of public order need not necessarily differ in nature
and quality, but must differ in the degree and extent of reach_upon the
community or public at large. (Para 10)
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B. National Security Act (65 of 1980), Section 2(3)} - Detention -
Public Order - What amounts to - Held - Petitioner along with his associates
_and armed with swords, brutally murdered the Priest at the fime of worship
when others were present - Held - This crime was committed by detenu at a
public place in the presence of number of people - It would have affect of
disturbing the public tranquility and creating terror in the locality.  (Para 10)

*W.P. No.784/2010 (Jabalpur) o ’ i

R
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Manish Daty, for the petitioner,
R1. Gupta, Assistant Solicitor General, for the respondent No. .-
JK. Jain, Dy A.G., for the respondent Nos.2 to 4.

ORDER

The Order of the Court was delivered by
RAKEsH Saksena, J. =By this petition filed under Article 226 of the Constitution
of India, the petitioner prays for quashment of order dated 9th November, 2009
(Annexure P/1) passed by respondent no.3/District Magistrate, Bhopal and to
quash the order dated 14.12.2009 (Annexure P/3) passed by respondent no.2/
State of Madhya Pradesh and to revoke the detention order of his relative Athar
S/o Babu Khan-detem.

2. The facts recited in the petition as well as in the return submitted by the
respondent no.2/State, in brief, are that the petitioner’s relative Athar has been
detained by virtue of order dated 9th November, 2009 passed by respondent no-3/
District Magistrate Bhopal in exercise of powers conferred by sub section (2) of
section 3 of the National Security Act (hereinafter referred to as the ‘Act’ for
short). This order was confirmed by the order dated 14.12.2009 (Annexure P/3)
passed by respondent no.2/State Government in exercise of powers confirmed under
Section 12(1) of the Act after receiving the report from the Advisory Board,

3. The detention of the deteny Athar is based on the grounds referred to in
Annexure P/2 as follows:
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4. It has been mentioned in the detention order that the detention of the detenu
is necessary for preventing his criminal activities, affecting the maintenance of
public order and peace and tranquility of public at large.

5. Learned counsel for'the petitioner has challenged his detention mainly on
the ground that the grounds number 1 and 2 were stale as they pertained to the
offences alleged to have been committed by him on 10.1.1998 and 16.5.2008 and
that all the grounds right from ground number 1 to ground number 5 pertained to
law and order and not to the maintenance of public order as they did not disturb
the public tranquility at large.

6. Per contra, in its return respondent/State submitted that the order of detention
was passed by District Magistrate/Bhopal after being satisfied that the detention
of Athar under the provisions of the Act was essential for maintenance of the
public order. The Advisory Board as well as Govt. of M.P., Home Department
confirmed the detention order after appreciating the facts. The grounds on which
the detention order was passed were clear, relevant and pertained to distarbance of
public order and not merely the law and order, Since there was continuity in commission
of the offence by the detenu, grounds number 1 and 2 cannot be said to be stale.

7. We have heard the learned counse! for the parties and perused the grounds
and the material on record produced by the counsel for the State.

8. On perusal of ground number 1, which pertains to offence under Sections
294323, 506 of the Indian Penal Code, it is revealed that in the night of 10.1.1998,
detenu abused, assaulted and intimidated complainant Ritesh Kumar infront of his
house situated at Shavri Nagar, Bhopal. On perusal of facts enumerated in the
ground, it is apparent that it was a case which at the most affected law and order.
It does not appear that it had any affect of disturbing the public tranquility. It
may be said to be a infraction of law affecting the complainant individually, but it
cannot be described to affect the even tempo of life of public at large. This ground
apparently appears not relevant for forming the basis of subjective satisfaction
for passing the detention order. -
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9. Ground number 2 is an incident in which on 16.5.2008 at about 12.30 0' clock
in the night detenu with his associates entered the house of complainant Rohit
Meena and abused and intimidated him. Apparently the acts of detenu as described
in the ground are merely individual as they affect the complainant only and do not
trouble rest of the community in any manner. Thus, they cannot be termed to be
breaches of public order.

10.  Ground number 3 is that on 4.11.2009 at about 8.30 P.M. detenu along with
his seven associates armed with swords and sticks, entered in the Hanuman Temple
situated on the public road infront of Peoples Hospital and committed brutal murder
of Pt. Deen Dayal Sharma. When other people tried to intervene, they were also
assaulted. This offence was committed at the time of worship. From the facts
narrated in the first information report of the incident, it is apparent that this crime
was committed by detenu at a public place in the presence of number of people.
It can be assumed that it would have affect of disturbing the public tranquility and
creating terror in the locality. This would certainly come within the ambit of the
concept of the public order and not merely the law and order, The true distinction
between the areas of ‘law and order' and 'public order' lies upon the degree and
extent of the reach of an act upon the community or specified locality. The acts
causing disturbance of public order need not necessarily differ in nature and quality,
but must differ in the degree and extent of reach lipon the community or public at
large. In our opinion, this sole incident is enough to form the basis of subjective
satisfaction of the Detaining Authority for passing the detention order. Committing
murder at the time of worship in the temple in presence of number of people
would certainly have affect of disturbing even tempo of the life of community in a
locality. It cannot be held that it affected merely an individual,

11.  The other grounds taken into consideration by the Detaining Authority
comprised of the acts of detenu on 6.11.2009, wherein he is said to have terrorized
the public near Chola Mandir and Bhanpur by brandishing sword and holding out
threats that he had committed murder of the Priest of Hanuman Temple, who was
supporter of Hindus and if any body spoke against him, he would do away with
him. From the Rojnamcha entries no. 213 of 6.11.2009 and 529 of 6.11.2009, it
appears that because of terror caused by the act of detenu shops of locality were
closed and that people were not ready to lodge the report out of fear. The aforesaid
activities of detenu clearly demonstrate that by his acts panic and terror was
created in a large section of community/society.

12. In our opinion, ground numbers 3, 4 and 5 were the kind of incidents which
were definitely prejudicial to the maintenance of public order and the Detaining
Authority was fully justified in forming the subjective satisfaction on the basis of
these grounds.

13. Though we have found that grounds no. 1 and 2 were not relevant for
forming the basis of subjective satisfaction for passing the detention order, yet the
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detention order passed by the detaining authority is not rendered invalid by virtue
-of Section 5(A) of the ‘Act’, as the other grounds which have been found valid
are clearly separable from them.

14. For the reasons stated above, we find no ground to interfere in the impugned
detention order passed by the District Magistrate, Bhopal. This petition 1s,
accordingly, dismissed.

Petition dismissed.

I.L.R. [2010] M. P., 2504
WRIT PETITION
Before Mr. Justice Piyush Mathur

_ 4 August, 2010*
FULJENCIA KUJUR (SMT) ... Petitioner
Vs.
STATE OF M.P. & ors. ' ... Respondents

Service Law - Civil Services (Promotion) Rules, M.P, 2002 - Promotion
- D.PC. recommending the name of the petitioner for promotion but D.E.O.
withholding the same - Action challenged - Held - When the candidature of the
petitioner gets scrutinized by the D.P.C. and recommendation for promotion are
made by D.P.C. for promoting the petitioner, if could not be subjected to further
scrutiny at the hands of the D.E.O. - The benefit of promotion could not be
denied on the ground of appearance or non-appearance of the employee before
the authority competent to issue promotion order. (Para 8)
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Arvind Dudawat, for the petitioner.
Praveen Newaskar, Dy.G.A., for the respondents/State.

ORDER

Prvuse MATHUR, J. :—The petitioner complains in this Writ Petition that inspite
of being considered for her promotion by the Departmental Promotion Committee,
for the post of Head Master, Middle School, the Prometion Order has not been
issued in her favour by the respondents for no good or known reasomns.

2. Shri Dudawat Learned Counsel for the Petitioner submit that the petitioner

+W.P. No.3757/2009(8) (Gwalior)
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was initially appointed on the post of Assistant Teacher and subsequently vide
Order Dated 13.11.2002 (Annexure P/4), she was promoted to the post of Head
Master, Primary School (which is equivalent to Upper Division Teacher) and from
the date of*her promotion, the petitioner is continuously working as Head Master
of the Primary School. ‘

3. Learned Counsel for the Petitioner submit that when a meeting of the
Departmental Promotion Committee was convened, the petitioner was found to
be eligible for being promoted to the post of Head Master, Middle School and
necessary recommendations were made by the Departmental Promotion
Committee in her favour, pursuant to which, the District Education Officer, Guna
had intimated her vide Letter Dated 10.07.2009 that a Counselling is scheduled to
be held on Date 18.07.2009, where the petitioner was directed to remain present
at the counselling,

4. Learned Counsel for the Petitioner makes a grievance that no Counselling
was organized on Date 18.07.2009 and no subsequent Date was given to the
petitioner for attending the subsequent counselling and suddenly One Promotion
Order was issued on Date 28.07.2009 (Annexure P/8), whereby as many as 18
persons were promoted but the petitioner was not promoted inspite of
recommendation of the Departmental Promotion Committee.

5. I have heard Shri Arvind Dudawat, Learned Counsel for the Petitioner and
Shri Praveen Newaskar, Learned Dy. Government Advocate and perused the record.

6. This Writ Petition has been preferred by the petitioner for the redressal of
a limited grievance that the respondents should be directed to issue promotion
order in favour of the petitioner, on the strength of the recommendation made in
her favour by the Departmental Promotion Committee.

7. Learned Deputy Government Advocate appearing for the respondents/State
submit that the case of the petitioner for promotion was certainly considered by
the Departmental Promotion Committee and necessary recommendations were
made for promoting the petitioner to the post of Head Master, Middle School, but
since at the time of holding Counselling on Date 27.07.2009, it was found that the
petitioner lack eligibility for promotion to the post of Head Master, Middie School,
therefore no orders of promotion could be issued in favour of the petitioner.

8.  The entire Service Jurisprudence and more particularly the M.P. Civil
Services (Promotion) Rules, 2002 provide for promoting employees by organizing
meeting of the Departmental Promotion Committec and when the candidature of
the petitioner gets scrutinized by the Departmental Promotion Committee and
recommendation for promotion are made by D.P.C. for promoting the petitioner
on the post of Head Master, Middie School, it could not be subjected to further
scrutiny at the hands of the District Education Officer and benefit of prometion
could not be denied on the ground of appearance or non-appearance of.the
employege “be_f‘p‘,r,e"the“p.uthoripy competent to issue Promotion Order,
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9.  Therefore it is evident from the perusal of the documents annexed alongwith
the Writ Petition and the reply filed by the respondents that the District Education
Officer, Guna was having no jurisdiction or authority to either refrain from issuing
promotion order in favour of the petitioner or to simply sit tight over the matter by
not issuing Promotion Order, inspite of clear recommendation made by the
Departmental Promation Committee in favour of the petitioner for promoting her
to the post of Head Master of the Middle School.

10. Therefore this Writ Petition is allowed. The respondents are directed to
issue formal Promotion Order in favour of the Petitioner for the post of Head
Master, Middle School within a maximum period of 15 days from Today, on the
strength of the recommendation made by the Departmental Promotion Committee.

11. With the aforesaid observation, this Writ Petition is allowed and finally
disposed of.
Petition allowed.
I.L.R. [2010] M. P., 2506
WRIT PETITION
Before Mr. Justice Piyush Mathur

4 August, 2010¥
RAMESH CHANDRA GUPTA ... Petitioner
Vs.
STATE OF M.P. & ors. . ... Respondents

A. Service Law - Withholding of Gratuity and GPF - Natural justice -
Petitioner Gratuity and GPF withheld without holding an enquiry or issuance
of show cause notice - Held - Action cannot be said to be proper. (Para 8)
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B. Service Law - Civil Services (Pension) Rules, M.F. 1976, Rule
9(b)(2) - Withholding of Gratuity and GPF without obtaining sanction from
the Governor - Held - Any outstanding amount against a retired employee
can only be deducted or withheld after obtaining proper sanction/approval
of the Governor - No such sanction/approval taken by the respondents before
withholding retiral dues - The action of respondents seriously violates the
mandate reflecting in the Pension Rules - Withholding of the retiral dues
(GPF and Gratuity) would run counter to the Pension Rules. (Para 8)
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*W.P. No.5412/2008(S) (Gwalior)
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C. Service Law - Civil Services (Pension) Rules, M.P 1976, Rule
65 - Whether dues would include Miscellaneous Advance - Held - No - For
applicability of Rule 65, firstly the amount should fall into the category of
dues' and secondly such dues should be specified dues like house building
or conveyance advance or arrears of rent or overpayment of salary or
allowances as prescribed in the explanation appended to Rule 65, but it
would not include, "Miscellaneous Advance” upon not falling into the
category of ‘dues’ - Respondents are directed to release the entire amount of
GPF and gratuity and all other retiral dues - Petition allowed, (Para 9)

T v faftr - fufad ¥ar @) fraw, au 1976, w65 — Fa
aud, A fafaer afysn wfwfog shm - afafefRa — 9@ — faw s &)
wasar & o, germa: Wl IgdY @Y Ao § el Mty ik fRduw: W duw
fafafés 27w @ arfed S 5 7o a9 ar arfis a7es A a1 AR %7 96T ar
AT A A BT AP A ST o T 65 I werw e ¥ Afvd 2, Wy
s “fafaer afim o Saw A Aol § w2 R, wfwfre = § — W afe
fAfer vd SueT aur Wl s Jafigha 2at & wgel i @ gaa e @ R aenfal
oI R faar Tar — arfirer JuR |

Amit Lahoti, for the petitioner.
Deepak Khot, for the G.A., respondent/State.

ORDER

Pryuse MaTHUR, J. :=The Petitioner has preferred this Petition against the
inaction on the part of Respondents in not disbursing to him the entire Retiral
Dues including the amount of General Provident Fund (GPF) and Gratuity.

2. Shri Amit Lahoti, Learned Counsel appearing for Petitioner submits that
although during the pendency of the Writ Petition, the Pension has been released
to the Petitioner but his Gratuity and GPF amount have yet not been released on
the ground stated in the Return of the State Government that an amount of Rs.
2,28,294/- was lying as "Miscellaneous Advance" given to the Petitioner in relation
to the pending Projects and since the Petitioner did not deposit the same before
his retirement, his Gratuity and G.P.F. has been withheld. Shri Lahoti further
submits that advancement of Miscellaneous Advance amount is a common practice
prevalent in the Department and Engineers are authorised to utilize this amount in
relation to on going Projects of the Department and as such it could not be treated to
be one such amount, which was utilized/mis-utilized or misappropriated by the
employee/Petitioner for his own individual benefit and based upon such an interpretation,
the amount'of GPF and Gratuity could have not beeh withheld by the Department.
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3. Shri Lahoti submits that in an identical case being W.P. No. 742/2006 (S)
(Khanivalal Gupta vs. State of M.P) the State Government has taken a similar
stand but has given a different interpretation to the advancement of "Miscellaneous
Advance" in the following words:

"(5.15) That facts mentioned in para 5.15 of the petition as
stated by the petitioner it is submitted that Misc. Advance placed
in the name of petitioner has to be cleared ultimately on availability
of funds and allotment from the Government but the same will
remain continue in the name of the petitioner as Misc. Advance
so long as the fund and allotment is made available by the
Government."

4, Shri Lahoti submits that while examining the aforesaid matter in W.P. No.
742/2006 (8S), this Court had examined the facts and law and had specifically
analyzed the meaning and scope of the term "Miscellaneous Advance" and had
found that it is a technical term which provide for advancement of Funds to the
Competent Authority for completion of pending Projects, as per the practice of
the Department, which could not be described to be any kind of misappropriation
of Funds. Relevant paragraph (6) of the Order passed by this Court in W.P. No.
742/2006 (S) on Date 30/08/2007 is quoted herein below:

(6)"From the facts of the case it is clear that the petitioner
was posted as Executive Engineer at Jaura he had sanctioned
payment of Rs. 70 Lacs to a private contractor and the amount
was also paid to him. However because there was no allotment
from the Government, hence it was shown as miscellaneous
advance against the petitioner. The respondent themselves in para
5.15 of the return have stated that as soon as the allotment be
made by the Government the amount which was shown against
the petitioner be cleared of. It is clear from the fact that itisa
technical objection apparently there is no misappropriation of any
fund by the petitioner neither any enquiry is pending against him.
It is not a case that an amount has to be recovered from the
petitioner on account of pecuniary loss. In such circumstance the
petitioner is entitled for no objection certificate after his retirement
for the purpose of clearance of retiral dues and pension.”

5 Shri Lahoti submits that when the Petitioner has not misappropriated any
amount and an amount of Rs. 2,28,294/- was simply found to be lying as
"Miscellaneous Advance" which was ailegedly given to the Petitioner, during
tenure of his service, the same was required to be adjusted in accounts, soon
upon receiving relevant sanction/grant from the State Government. He submits
that only on the strength of a Letter written by the Executive Engineer, Water
Resources Department, Bhind, the amount of Gratuity and"GPF were withheld,
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without holding any enquiry or issuing any Show Cause Notice or by affording an
opportunity of hearing. Shri Lahoti submits that after retirement of the Petitioner,
no deduction could have been made without obtaining proper sanction/approval of
the Governor and without obtaining such an approval/sanction, no action for
withholding of Retiral Dues could have been taken to the detriment of the interest
of the Petitioner.

6. Shri Deepak Khot, Learned Government Advocate appearing for
Respondents/State submit that since the Executive Engineer, Water Resources
Department had found that a miscellaneous amount of Rs. 2,28,294/- is lying in
the account of the Petitioner, therefore the Department had withheld the payment
of retiral dues for adjusting this amount, from out of the Funds payable to the
Petitioner by way of GPF and Gratuity. Shri Khot relied upon Rule 65 of the
Madhya Pradesh Civil Services (Pension) Rules, 1976 to justify its action: Rule
65 is quoted hereinbelow;

"'65. Recovery and adjustment of Government dues.

(1) 1t shall be the duty of every retiring Government servant to
clear all Government dues before the date of his retirement.

(2) Where a retiring Government servant does not clear the
Government dues and such dues are ascertainable-

(a) an equivalent cash deposit may be taken from him; or

(b)  out of the gratuity payable to him, his nominee or legal
heir, an amount equal to that recoverable on account of
ascertainable Government dues shall be deducted.

Explanation: 1. The expression "ascertainable Government
dues" includes balance of house building or conveyance advance,
arrears of rent and other charges pertaining to occupation of
Government accommodation, over-payment of pay and allowances
and arrears of income-tax deductible at source under the Income-
tax Act, 1961."

7. I have heard Shri Amit Lahoti, Learned Counsel and ShrikDeepak Khot,
Learned Government Advocate and perused the record of case.

8. From the perusal of the pleadings of the parties, as also from a perusal of
the documents, it is evident that before making deduction of Rs. 2,28,294/- from
out of the payable dues of GPF and Gratuity, the Respondents did not care to
issue any Show Cause Notice to the Petitioner and no Enquiry was conducted
for ascertaining the liability of the Petitioner for making payment of this amount
to the Department. It is also evident from the pleadings of the parties that the
action of withholding of G.P.F. and Gratuity was ordered only after the retirement
of the Petitioner. It would be relevant to mention that Clause 2 of Rule 9(b) of
Madhya Pradesh Civil Services (Pension). Rules, 1976 provide that any outstanding



2510] Ramesh Chandra Gupta vs. State of M.P.  [LL.R.[2010]M.P,

amount against a retired employee can only be deducted or withheld after obtaining
proper sanction/approval of the Governor and since no such sanction/approval
was taken by the Respondents before withholding retiral dues, the action of
respondents seriously violate the mandate reflecting in the Pension Rule and from
this view of the matter, withholding of the retiral dues (GPF and Gratuity) would
run counter to the Pension Rules.

9. So far as the applicability of Rule 65 of Pension Rule is concerned, the
plain language of the Rule makes it very clear that firstly; the amount should fall
into the category of "dues" and secondly; such dues should be specified dues like,
house building or conveyance advance or arrears of rent or over-payment of
Salary or Allowance etc. as prescribed m the Explanation appended to Rule 65,
but it would not include "Miscellaneous Advance" upon not falling into the category
of 'dues', therefore it would be difficult to stretch the scope of Rule 65 to such un-
imaginable length and breadth and only for the purpose of searching some source
of power for withholding retiral dues of an employee, no such offence could be
permitted to be done with an innocently carved out provision of law, by allowing
the State Government to commit such an illegality.

10. Consequently, the Writ Petition succeeds and resultantly it is allowed. The
action of State Government of withholding of G.P.F. And Gratuity or making
deduction of Rs. 2,28,294/- out of the GPF and Gratuity of the Petitioner is hereby
quashed and the Respondents are directed to release the entire amount of GPF
and Gratuity and ail other Retiral Dues to the Petitioner, within a period of Three
Months from the date a Certified Copy of this- Order is presented before the
Respondents. It is further directed that in case, the Respondents make any
default in releasing payment of the amount of GPF and Gratuity after expiration
of the aforesaid period of Three Months, then the Respondents shall be liable to
pay interest on the entire amount at the rate of 6% per annum, till the date of
actual payment to Petitioner.

With the aforesaid observation, this Writ Petition is allowed and finally disposed
of.

There shall be no order as to costs.
Petition allowed.
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WRIT PETITION
Before Mr. Justice R.S. Jha

) 5 August, 2010%*
RAVINDRA KUMAR GUPTA ... Petitioner
Vs.
STATE OF M.P. & ors. ... Respondents

A.  Service Law - Land Revenue Code, M.P. (20 of 1959), Sections
22 & 104(2) - Termination of Patwari - Held - The Sub Divisional Officer
has the authority to exercise powers of the Collector u/s 104(2) of the Code
regarding appointment of Patwaris - The Sub Divisional Officer has the power
to appoint and dismiss Patwari. (Paras 7 & 10)
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104(2) — A 1 Aar Wil — afafEiRa — walRay # gl & H@du
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B. Practice & Procedure - Judgments - Judicial discipline - Held -
Decisions rendered on the same facts of law have fo be followed and
subsequently no authority, whether quasi-judicial or judicial, can generally
be permitted to take a different view - However this mandate is subject to the
usual gateways of distinguishing the earlier decisions or where the earlier
decision is per incuriam. (Para 18)
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Cases referred :

ILR (2008) M.P. 1436, W.P. No.8777/2003 decided on 25.09.2008, W.P.
No.7785/2003 decided on 10.01.2005, 1978(1I) MPWN Note 116, 1995 RN 67,

(1988) 2 SCC 602, (1990) 3 SCC 682, (2006) 5 SCC 752, (2006) 3 SCC 1, 2003(1)
MPLJ 513.

V.P. Nema, for the petitioner.
Vivek Agrawal, G.A., for the respondents.
ORDER

R.S. Jma, J. :~The petitioner, who is a Patwari of Revenue Circle
Bahoriband, Patwari Halka No.23/38 of Village Udaipur, by way of the instant
petition has assailed the legal validity of order dated 10.7.2006 passed by the Sub

*W.P. No.1'0863/2009 (Jabalpur)
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Divisional Officer, Sihora by which the petitioner's services as Patwari have been
terminated and order dated 16.10.2007 passed by the Collector dismissing his
appeal. ' :

2. It is stated by the learned counsel for the petitioner that the petitioner has
filed a second appeal before the Commissioner, Jabalpur Division which is pending
adjudication but as the very initiation of proceedings and the order of termination
of the petitioner is without jurisdiction and authority of law, as held by this Court
in the case of Vinod Kumar Khare vs. State of M.P. And Others, reported in
ILR (2008) M.P. 1436 and the judgment in the case of Phulloo Ram Kol vs.
State of M.P. And Others, W.P No.8777/2003 decided on 25.9.2008, the petitioner
has filed the present petition during the pendency of the appeal before the
Commissioner.

3. It is further submitted by the learned counsel for the petitioner that
the petitioner is a Patwari whose appointing/disciplinary authority is the Collector
as prescribed in Section 104(2) of the M. Land Revenue Code, 1959 (hereinafter
referred to as 'the Code') and the notification issued under section 24 of the Code
does not confer any power or authority upon the Sub Divisional Officer, inspite of
which the impugned order of termination in respect of the petitioner dated 10 .7.2006
has been passed by the Sub Divisional Officer, Sihora which per se is without
authority or jurisdiction. The learned counsel for the petitioner has relied upon
the judgment of this Court rendered Vinod Kumar Khare (supra) and Phulloo
Ram Kol (supra) to submit that the aforesaid legal position has already been settled
by this Court and, therefore, the impugned order of termination of the petitioner
be quashed.

4, I have heard the learned counsel for the parties at length. Section 104(2)
of the Code reads as under:-

“(2) The Collector shall appoint one or more patwaris to each
patwari circle for the maintenance and correction of land records
and for such other duties as the State Government may prescribe.”

Section 22 of the Code, which is relevant for the purpose of decision of the
issue, raised by the petitioner, is in the following terms:-

“SQub-Divisional Officers-(1) The Collector may place one or
more Assistant Collectors or Deputy Collectors in-charge of a
sub-division of a district or in-charge of two or more sub-divisions
of a district. .

{2) Such Assistant Collector or Deputy Collector shall be called
a Sub-Divisional Officer and shall exercise such powers of a
Collector as the State Government may, by notification, direct.”

5. In exercise of powers conferred by Section 22 sub-section (2) of the Code,
the State government issued notification No.11429-CR-653-V11-N-2 dated
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1.10.1959 which was published in the M.P. Gazette dated 9.10.1959 which is in
the following terms:-

“In exercise of the powers conferred by sub-section (2) of section
22 of the Madhya Pradesh Land Revenue Code, 1959 (No.20 of
1959), and in supersession of all previous notifications on the
subject, the State Government hereby directs that all Sub-Divisional
Officers shall exercise powers of a Collector under sub-section
(2) of section 57, sub-section (5) of section 5 9, section 87, sub-
section (2) of section 104 and sub-section (2) of section 110 of
the said Code, within their respective jurisdictions.”

6. A conjoint reading of the provisicns of Section 22 and Section 104(2) of the
Code and the notification issued under Section 22 of the Code, makes it abundantly
clear that the power of appointment of Patwaris for each Patwari Circle has been
conferred upon the Collector under section 104(2) of the Code and that under
section 22(2) of the Code the Sub Divisional Officer has been empowered to
exercise such powers of the Collector as the State Government may by notification
direct. '

7. It is further clear that in exercise of powers under section 22 (2) of the
Code, the State Government has issued the aforementioned notification authorizing
the Sub Divisional Officer to exercise powers of the Collector under section 104(2)
of the Code amongst other provisions. It is, therefore, manifestly clear that the
‘Sub Divisional Officer has the authority to exercise powers of the Collector under
section 104 (2) of the Code regarding appointment of Patwaris in view of the
aforesaid provisions. Apparently, as the Sub Divisional Officer has the power to
appoint Patwaris he consequently also has the power to dismiss a Patwari.

8. The aforesaid legal position was considered by a Division Bench of this
Court in the case of Manmohan Singh Thakre vs. Govi. of M.P. and others,
1978 (II) MPWN Note 116, wherein it was held as under:-

“Under section 104 of the Code, the Collector has been designated

the person who shall appoint a Patwari, Under section 22 of the

Code, the Sub Divisional Officer exercised such powers of a
Collector as the State Government by notification directed. By
Notification No.11429-CR-635-VII-N-2 published in the Madhya
Pradesh Rajpatra dated 9.10.1959 and notification No.13691-CR-
770-VII-N (Rules), published in the Madhya Pradesh Rajpatra

dated 1.10.1960, the State Government in exercise of the powers

under section 22 of the code directed all the sub-Divisional Officers

to exercise powers of a Collector under sub-section (2) of section,

104 of the Code. There is, therefore, no contention in the. .
submission that the Sub-Divisional Officer had no power to remove '
t_l;te petitioner from service.” - -
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9. Another Division Bench of this Court, after taking mto consideration the
aforesaid provisions of law, has also held that the Sub Divisional Officer has the
power to remove a Patwari from service, in the case of Mangilal vs., State of
M.P and others, 1995 RN 67-in the following terms:-

«5 Gection 22 of MPLJ Code dealt with the powers of SDO.
Section 22(1) reads as follows:

(1) “The Collector may place one or more Assistant Collector or
Deputy Collectors incharge of a sub-division of a district or in-
charge of two or more sub-divisions of a District.

(2) Such Assistant Collector or Deputy Collector shall be called
a sub-divisional Officer and shall exercise such powers of a
Collector as the State Government may, by notification, direct.”

The State of Madhya Pradesh vide notification dated 9. 10.59
has authorized all the S.D.Os to exercise powers u/s 104 (2).of
the MPLR code, which reads as follows: :

“'No.11429-CR-653-V11-N.2- in exercise of the powers conferred
by sub-section (2) of section 22 of the Madhya Pradesh Land
Revenue Code, 1959 (No.20 of 1959), and in supersession of all
previous notifications on the subject, the State Government hereby

+ directs that all Sub-Divisional Officers shall exercise powers of a
Collector under Sub-Section (2) of Section 57, sub-section (3) of
section 59, section 87, sub-Section (2) of Section 104 and sub-
section (2) of section 110 of the said Code, within their respective
jurisdictions.”

6. This goes to show that the powers of appointment of the
patwari has been delegated to the $.D.0 vide Notification referred
above.....”

10. Apart from the aforesaid provisions of law and the judgment of the Division
Benches of this Court it is also clear from a perusal of the Schedule appended to
M.P. Civil Services (Classification, Control and Appeal) Rules, 1966 framed
pursuant to Rules 5, 8, 10, 24 and 29 of the Rules, that the Sub Divisional Officer
is the appointing as well as Disciplinary Authority of Patwaris.

11. From a perusal of the judgment in the case of Vinod Kumar Khare (supra)
relied upon by the petitioner and which has subsequently been relied upon by this
Court in Phulloo Ram Kol (supra), it is clear that it was passed in the light of the
decision of this Court rendered in W.P No.7785/2003 (Ashok Kumar Khare vs.
State of M.P. and others) decided on 10.1.2005.

12. From a perusal of the observations in the judgment of Ashok Kumar Khare
(supra) which were made after quoting Section 104 and 24 of the Code (and not
Section 22) which have been quoted in the case of Vinod Kumar Khare (supra)
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in para-6, it is clear that the provisions of Section 22 of the Code and notification
issued thereunder specifically conferring powers of the Collector under section
104(2) of the Code upon the Sub Divisional Officer were not brought to the notice
of the Court nor were the Division Bench judgment rendered in the case of
Manmohan Singh Thakre (supra) and Mangilal (supra) brought to the notice
of this Court. It is also clear that this Court considered the notification issued
under the provisions of Section 24 of the Code, but did not take into account or
consider the notification published on the same date i.e. 9.10.1959 issued under
section 22 of the Code and on that account observed that there was no conferral
of powers on the Sub Divisional Officer to proceed against the Patwari.

13. Inthe case of Vinod Kumar Khare (supra) this Court has again considered
only the notification issued under section 24 of the Code dated 0.10.1959.
Apparently, the provisions of Section 22 of the Code and the notification issued -
thereunder conferring authority to exercise powers under section 104(2) of the
Code upon the Sub Divisional Officer were not brought to the notice of the Court
whieh is evident from the fact that the Court has gone on to state in para-11 that
no other notification has been shown to the Court by which the Sub Divisional
Officer has been empowered by the State Government to appoint a Patwari. The
case of Phulloo Ram Kol (supra) has been decided on the basis of the Jjudgment
in the case of Vinod Kumar Khare (supra) and the provisions of Section 22 and
the notification dated 9.10.1959 issued théreunder were again not placed before
the Court. ’

14, In such circumstances it is clear that the provisions of Section 22 of the
Code, the notification dated 9.10.1959 issued thereunder, the two Division Bench
judgments of this Court and the Schedule appended to the M.P. Civil Services
(Classification, Control and Appeal) Rules, 1966 were not placed before the Court
while deciding the case of Ashok Kumar Khare (supra), Vinod Kumar Khare
(supra) and Phulloo Ram Kol (supra). Had the said notification and Jjudgments
been placed before this Court the result would have been different.

15.  Inthe case of 4. R Antulay vs. R S Nayak and another, (1988) 2 SCC
602, while dealing with a situation where a decision was rendered oblivious of the
relevant provisions of law and a decision of the Supreme Court, it was held as
under:-

“42. It appears that when this Court gave the aforesaid directions
on February 16, 1984, for the disposal of the case against the
appellant by the High Court, the directions were given oblivious
of the relevant provisions of law and the decision in Anwar 4li
Sarkar case (1952 SCR 284; AIR 1957 SC 75; 1952 Cri LI 510).
See Halsbury's Laws of England, 4th edn., Vol.26, page 297,
para 578 and page 300, the relevant notes 8, 11 and 15; Dias on
Jurisprudence, 5th edn., pages 128 and 130;- Young v. Bristol



2516] - ~ Ravindra Kumar Gupta vs. State of M.}, - [LL.R[2010]MP,,

Aeroplane Co. Ltd. (1944) 2 All ER 293, 300. Also see the
observations of Lord Goddard in Moore v. Hewitt (1947) 2 All
ER 270, 272-A and Penny v. Nicholas (1950) 2 All ER 89, 92-A.
“Per incuriam” are those decisions given in ignorance or
forgetfulness of some inconsistent statutory provision or of some
authority binding on the court concerned, so that in such cases
some part of the decision or some step in the reasoning on which
it is based, is found, on that account to be demonstrably wrong.
See Mills Co. Ltd. (1985) 3 SCR 26; 1985 Supp SCC 280. We
are also of the opinion that in view of the clear provisions of Section
7(2) of the Criminal Law Amendment Act, 1952 and Articles 14
and 21 of the Constitution, these directions were legally wrong.”

16. In the case of Punjab Land Development and Reclamation Corporation
Ltd., Chandigarh vs. Presiding Officer, Labour Court, Chandigarh and
Others, (1990) 3 SCC 682, the Supreme Court while dealing with a question as
to the meaning of the expression per incuriam held as under:-

“We now deal with the question of per incuriam by reason of
allegedly not following the Constitution Bench decisions. The Latin
expression per incuriam means through inadvertence. A decision
can be said generally to be given per incuriam when this court has
acted in ignorance of a previous decision of its own or when a
High court has acted in ignorance of a decision of this Court. It
cannot be doubted that Article 141 embodies, as a rule of law, the
doctrine of precedents on which our judicial system is based. In
Bengal Immunity Company Ltd. v. State of Bihar (1955) 2 SCR
603; AIR SC 66; (1955) 6 STC 446, it was held that the words of
Article 141, "binding on all courts within the territory of India",
though wide enough to include the Supreme Court, do not include
the Supreme Court itself, and it is not bound by its own judgments
but is free to reconsider them in appropriate cases. This is
necessary for proper development of law and justice....”

17. The same view has again been reiterated by the Supreme Court in the case
of Mayur Subramanian Shrinivasan vs. CBI, (2006) 5 SCC 752, in para-11 in
the following terms:-

““Incuria" literally means "carelessness". In practice per incuriam
is taken to mean per ignoratium. English courts have developed
this principle in relaxation of the rule of stare decisis. The "quotable
in law", as held in Young v. Bristol Aeroplane Co. Ltd. (1944) 2
Al ER 293; 1944 KB 718, is avoided and ignored if it is rendered,
"in ignoratium of a statute or other binding authority". Same has
been accepted, approved and adopted by this Court while
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interpreting Article 141 of the Constitution of India, 1950 (in short '
“the Constitution™) which embodies the doctrine of precedents as

a matter of law. The above position was highlighted in State of

U.P. v. Synthetics and Chemicals Ltd, (1991) 4 SCC 139. To
perpetuate an error is no heroism. To rectify it is the compulsion

of the judicial conscience. The position was highlighted in Nirma!l

Jeet Kaur v. State of M.P, (2004) 7 SCC 558); 2004 SCC (Cri)

1989.”

18.  In the case of Bharat.Sanchar Nigam Lid. and Another vs. Union of
India and Others, (2006) 3 SCC 1, the Supreme Court while dealing with the
nature of the precedential value of an earlier pronouncement by a Co-ordinate
Bench has held that generally decisions rendered on the same facts of law have
to be followed and subsequently no authority, whether quasi-judicial or Jjudicial,
can generally be permitted to take a different view however this mandate is subject
to the usual gateways of distinguishing the earlier decisions or where the earlier
decision is per incuriam.

19. A Five Judges Bench of this Court, in the case of Jabalpur Bus Operators
Association and others vs. State of M.P. and others, 2003 (1) MPLJ 513, has
also reiterated the aforesaid position of law.

20.  Inthe instant petition, though the petitioner has relied upon the judgments in
the case of Vinod Kumar Khare {(supra) and Phulloo Ram Kol (supra), in view
of the provisions of Section 22 of the Code and the Division Bench judgments in
the case of Manmohan Singh Thakre (supra) and Mangilal (supra) wherein it
has been held that the Sub Divisional Officer has been conferred with the powers
of Collector under section 104(2) of the Code by notification dated 9.10.1959
issued under section 22 of the Code which apparently were not brought to the
notice of the learned Single Judge while deciding the case of Ashok Kumar Khare
(supra), Vinod Kumar Khare (supra) and Phulloo Ram Kol (supra), the said
Jjudgments are per-incuriam. I find myself bound and respectfully agree with the
decision of the Division Bench in the cases of Manmohan Singh Thakre (supra)
and Mangilal (supra) and, accordingly, I am of the considered opinion that the
Sub Divisional Officer has exercised the powers of the Collector under Section
104(2) of the Code conferred upon him by Section 22 and the notification issued
thereunder as well as the M.P. Civil Services (Classification, Control and Appeal)
Rules, 1966 and in such circumstances it cannot be said that the impugned order
of the Sub Divisional Officer dated 10.7.2006 is without jurisdiction and, therefore,
patently erroneous.

21, The petition, as far as the aforesaid contention of the petitioner is concerned
is, accordingly, rejected.

22, Itis, however, submitted by the learned counsel for the petitioner that he be
granted liberty to punsue the second appeal No.308/3:121/2007-08 filed.by him
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before the Commissioner, Jabalpur Division by taking up all the other issues involved
in the case. .

23. The petition is, accordingly, disposed of with liberty to the petitioner to pursue
his second appeal before the Commissioner.

24. In the faéts and circumstances of the case there shall be no order as to the
costs.
Petition disposed of.
I.L.R. [2010] M. P., 2518
WRIT PETITION .
Before Mr. S.R. Alam, Chief Justice & Mr. Justice Alok Aradhe

9 August, 2010*
ABHIMANYU SINGH & ors. ... Petitioners
Vs. .
STATE OF M.P. & ors. ... Respondents

Constitution, Article 226 - Public Interest Litigation - What does not
amounts to - Municipal Corporation decided to sell houses in open auction
- Petitioners claimed that houses be sold to them by extending the facility of
payment of price in instalments as they are in possession of houses as tenanlts
- Held - Pleadings made by petitioners and reliefs sought by them, by no
stretch of imagination, can be said that public or the community at large has
some pecuniary interest or some interest by which their legal rights or liabilities
are affected - Instant writ petition cannol be entertained as public interest
litigation - Writ petition dismissed. (Paras 22 & 25)
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The  Otder of . the Court was delivered by
ALOK ARADHE, J. :=This writ petition has been filed as public interest litigation by
the petitioner No. 1 alongwith two others, inter alia, on the allegations that sometime
between 1988 to 1990 the Municipal Corporation, Singrauli constructed
approximately 62 residential flats in Nav Jeevan Vihat in Singrauli District, Similarly,
in order to provide housing accommodatign to needy and weaker sections of the
society, during the aforesaid period 126 Lower Income Group (LIG) quarters
having an area approximately 540 sq.ft. each were constructed by Special Area
Development Authority (SADA). It is alleged in the writ petition that Municipal
Corporatior, Singrauli incurred cost of approximately Rs.85,000/- on account of
constructicn of flats whereas Special Area Development Authority incurred the
cost of Rs.40,000/-on account of construction of sajd Lower income Group
quarters. It is alleged that the construction work of residential flats and Lower
Income Group quarters was of very poor quality and, therefore, nobody was
prepared to purchase the aforesaid flats and Lower Income Group quarters.

2. Some time in the year 1994-95 the Lower Income Group quarters were sold
to persons belonging to economically weaker sections of the society. In the year
1999 the residential flats constructed by the Municipal Corporation, Singrauli were
let out on monthly rent of Rs.550/- to 51 members of Vindhya Nagar Shivaji
Complex Résidents Society, a society registered under the provisions of M.P.
Society Registrikaran Adhiniyam, 1973. However, members of the said association
leamnt that Municipal Corporation, Singrauli,has passed a resolution on 18.6.2009.
to sell the residential flats in question in an open auction and upset price of the flat
was fixed at Rs.1,69,500/-. The petitioners thereupon submitted a representation
in which it was stated that residential flats in their occupation, as tenants, be sold
to them by granting them the facility of payment of sale consideration in instalments,
as was done in the case of Lower Income Group quarters. However, without
considering the representations submitted by the petitioners, a notice dated
28.8.2009 was issued by which the date of auction of the flats-was fixed on
17.9.2009 and upset price of the flat was fixed at Rs.2,34 lacs. In the aforesaid
factual backdrop the petitioner No. 1, who claims to be the President of the Vindhya
Nagar Shivaji Complex Residents Society, alongwith two others who are members of
the society in the instant writ petition has sought the relief of quashing of resolution
dated 18.6.2009 (Annexure-P-4) as well as notice (Annexure-P-7) dated 28.9.2009,
by which auction of flats in question was scheduled to be held on 17.9.2009.

3. Respondents No.2 & 3 have filed return in which, inter alia, it is contended
that the instant writ petition cannot be treated as public interest litigation as individual
grievances have been setforth in the writ petition. It has further been averred
that flats in question and the Lower Income Group quarters were constructed
under different schemes and, therefore, the plea of the petitioners that they are
entitled to allotment of residential flats on the same rate is devoid of any merit.
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4. This Courtvide order dated 16.9.2009 while hearing the writ petition on the
question of admission directed issuance of notice to the respondents. However,
this Court declined to stay the auction which was scheduled to be held on 17.9.2009.
It was further directed that the auction shall be held subject to the result of the
writ petition and it was further directed that members of Shivaji Complex society
whose members have been mentioned in Annexure-P-2 will not be dispossessed
from the flats in their possession. The Municipal Corporation, Singrauli was directed
to file an affidavit commuricating the prices fetched at the auction.

5. In compliance of order passed by this Court on 16.9.2009, an affidavit
was filed on behalf of the respondents No.2 & 3 in which, inter alia, it was stated
that since the petitioners had spread rumors that stay has been granted, therefore,
no auction could take place on 17.9.2009 and only two bidders participated in the
auction as a result of which the auction }.ad to be deferred and the same Jas been
kept in abeyance. It was-further stated in the affidavit that next date of auction is
yet to be decided by the Corporation subject to further direction from this Court.

6.  Thereafter, on 23.4.2010 when the matter came up for hearing, this Court
found that there is possibility of amicable settlement of the controversy involved
in the writ petition. Accordingly, the hearing of the writ petition was deferred and
the petitioners were granted liberty to.appear before respondent No.3,
Commissioner, Municipal Corporation, Singrauli within a week. The Commissioner
was directed to hold a meeting with the petitioners and it was further observed
that in case any scttlement is reached, the terms and conditions of the settlement
shall be recorded and shall be-produced before next date of hearing. It was made
clear that if the parties fail to arrive at a consensus the matter would be heard on
merits.

7. In compliance of the aforesaid order the petitioner No. 1 appeared before
the respondent No.3 on 10.5.2010. The minutes of the meeting dated 10.5.2010
were, filed alongwith the reply to application for taking additional facts and
documents on record. From perusal of the minutes of the meeting it was found
that tae Municipal Corporation, Singrauli is ready and willing to allot the flats
which are not yet auctioned to the members of the society on the upset price
fixed for auction i.e. Rs.2.34 lacs.

8 On 21.5.2010 when the matter was taken up for hearing the learned counsel
for the petitioners submitted that members of the society are ready and willing to
purchase the flats at the upset price fixed at the time of holding of the auction on
03.3.2010. However, respondents No.2& 3 submitted that in the auction which
was held on 03.3.2010, 45 members participated and their bids have been accepted.
Only 17 flats are lying vacant and the aforesaid 17 flats can be allotted to the
members of the society if they are ready and willing to pay the upset price fixed
at Rs.2.34 lacs. Accordingly, the members of the society were directed to file an
affidavit before the Commissioner, Municipal Corporation, Singrauli within a
period of two weeks stating that they are ready and willing to purchase the flats
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in question for consideration of Rs.2.34 lacs. The respondent no. 3 was also directed
to file an affidavit indicating its willingness to allot the flats to the members.of the
society, in case, they are willing and ready to purchase the flats at the upset price.

9. On 02.7.2010 when the matter was taken up, the learned counsel for the
respondents No.2 & 3 submitted that in compliance of this Court’s order dated
21.5.2010 only petitioner No, 1 alongwith three others appeared before the
Commissioner. It was further submitted that petitioner No. ! filed affidavits of
several persons, but on verification it was found that many of deponents who had
sworn in the affidavit were not occupants of the flats in question.

10. The respondents No.2 & 3 have filed an application for bringing subsequent
facts and affidavit on record, namely, I.A.No.7365/2010 in-which, inter alia, it is
stated that petitioner No. 1 alongwith Rajesh Agrawal, Satyendra Kumar and
Anurag Kumar appeared before the Commissioner, Municipal Corporation,
Singrauli on 04.6.2010 and filed 31 affidavits. On submissions of aforesaid
affidavits the same were examined and it was found that 13 deponents who had
disclosed themselves to be occupying flats No.32, 59, 57, 09,23, 24,29,04, 17, 14,
50, 61 and 31 are actually not residing in said flats and, therefore, affidavits sworn
by them are incorrect. It has further been stated that deponents who have disclosed
to be residing in flats No. 13, 19, 21, 22, 49 and 53 participated in the bid held on
03.3.2010. The remaining 12 deponents did not participate in the auction which
was held on'03.3.2010.

11." The petitioners have filed reply to the aforesaid application and have disputed
the correctness of the contents mentioned therein. However, it has not been
disputed that six members of the society participated in the auction which was
held on 03.3.2010. It has further been stated that two members of the society,
who are in occupation of flats No.21 and 53 have preferred to purchase other
flats as per their own convenience,

12. Shri R.K.Samaiya, learned counsel for the petitioners submitted that initially
a resolution was passed by the Municipal Corporation, Singrauli and upset price
was fixed at Rs.1.65 lacs in respect of each flat. The aforesaid resolution was
- approved by the Mayor-in-Council, the Commissioner, therefore, had absolutely
no authority in law to modify the resolution which was passed by the Corporation
and approved by the Mayor-in-Council and to revise the upset price in respect of
the flats in question to Rs.2.34 lacs. It was further contended that the Commissioner
without considering the representation submitted by the petitioners fixed the auction
on 17.9.2009. It was also submitted that the petitioners are also entitled to purchase
the flats in question by making payment of sale consideration in instalments as
was done in case of Lower Income Group quarters. It was further submitted that
Municipal Corporation, Singrauli did not obtain prior permission of the State
Government as required under sub-section 5 of Section 80 of the Municipal
Corporation Act, 1956 before disposal of the property. He has also relied on Rule
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7 of Transfer of Immovable Property Rules. It was further argued that respondents
are bound by the doctrine of promissory estoppel. It was further contended that
without seeking permission of this Court, the respondents No.2 & 3 had fixed the
date of auction on 03.3.2010. In support of his submission, learned counsel has
placed reliance on decisions of Supreme Court in Ramana Dayaram Shetty vs.
The International Airport Authority of India, AIR 1979 SC 1628, M.P.Mathur
and others vs. D.T.C. And others, AIR 2007 SC 414 and of this Court in
Association of the Residents of Mhow vs. Union of India and others, 2010
(1) MPLJ 436.

13.  On the other hand Mrs.Menon, learned senior counsel appearing for
respondents No.2 & 3 while opposing the submissions made on behalf of the
petitioners submitted that the instant writ petition cannot be entertained as a
public interest litigation at the instance of the petitioners as the petitioners have
setforth.their individual grievance in the writ petition. Learned senior counsel in
support of her submissions has placed reliance on the decision of Supreme Court
reported in Chairman & MD, BPL Ltd. vs. S.P.Gururaja and others, (2003) 8
SCC 567. It was further contended that at no point of time any assurance was
given on behalf of the Municipal Corporation to the petitioners that flats in question
will be allotted by granting them the facility of instalments in payment. It was

further contended that the State Government vide letter dated 28.3.2003 informed -

that Municipal Corporation is competent to fix the ground rent in respect of the
immovable property. Accordingly, by resolution the upset price was fixed.

14. We have considered the submissions made by learned counsel for the parties.
At this stage, we deem it appropriate to deal with the preliminary objection raised
by learned counsel for the respondents No.2 & 3 with regard to maintainability of
the instant petition as public interest litigation. '

15. In People’s Union for Democratic Rights vs. Union of India, (1982) 3
SCC 235 the Supreme Court while dealing with the scope and ambit of public
interest litigation has held as follows:- :

wpublic interest litigation is brought before the Court not for
the purpose of enforcing the right of\one individual against
another as:happens in the case of ordinary litigation, but it is
intended to promote and vindicate public interest which
demands that violations of constitutional or legal rights of
large numbers of people who are poor,;ignorant or in a socially
or economically disadvantaged position- should not go
unnoticed and unredressed.”

Similar view was taken by the Supreme Court in Sheela Barse vs. Union of
India, (1988)4 SCC 226.

16. 1In Krishna Swami v. Union of India, (1992) 4 SCC 605 the Supreme
Court while dealing with the public interest litigation in which challenge was made

4 ]
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to proceedings of removal of a Supreme Court Judge-held that ordinarily it is
person aggrieved and directly affected who must seek the relief himself unless
disabled from doing so for a good reason which permits someone else to seek the
relief on his behalf.

17. While summerising the principles evolved by the Supreme Court with regard
to maintainability of the public interest. litigations, in Guruvayoor Devasworn
Managing Committee vs. C.K Rajan, (2003) 7 SCC 546 the Supreme Court
held that a writ petition can be entertained as public interest litigation by any
interested person in the welfare of the people who is in disadvantageous position
and not in a position to knock the doors of the Cotrt,

18. In Ashok Kumar Pandey' vs. State of West Bengal, (2004) 3 SCC 349 the
Supreme Court held that where there is material to show that public interest
litigation is nothing but a private interest litigation, such petition deserves to be
thrown out at the threshold and in appropriate case with exemplary costs.

19. 'The‘expression “public interest litigation” has been defined in Stroud’s Judicial
Dictionary, Vol.4, 4th Edition in the following terms:-

"public interest.- (1) A matter of public or general interest
does not mean that which is interesting as gratifying curiosity
or a love of information or amusement; but that in which a
class of the community have a pecuniary interest, or some
interest by which their legal rights or liabilities are affected.”

In Black’s Law Dictionary, 6th Edition “public interest” is defined as follows:-

"public interest.-Something in which the public, the community
at large, has some pecuniary interest, or some inferest by which
their legal rights or liabilities are affected. It does not mean
anything so narrow as mere curiosity, or as the interests of
the particular localities, which may be affected by the matters
in question. Interest shared by citizens generally in gffairs
of local, State or national Government.”

20. Similarly, in State of Uttaranchal vs. Balwant Singh Chaufal and others,
(2010) 3 SCC 402 the Supreme Court once again emphasized the need to preserve
the purity and sanctity of PIL and held that the Court should.be fully satisfied that
substantial public interest is involved before entertaining the petition. The Court

' should also ensure that public interest litigation is aimed at redressal of genuine

public harm or public injury. The Court should also.ensure that there is no personal
gain, private motive or oblique motive behind filing the public interest litigation.

21.  On the touchstone of well settled legal proposition with regard to. public
interest litigation, the facts of the case may be adverted to. In the instant writ
petition the petitioner No. 1 claims to be the President of the Society. The petitioners
No.2 & 3 are the members of the society. At this stage we deem it appropriate to
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quote the relief which has been prayed for by the petitioners in the instant writ
petition:-

“(i) - The Hon'ble Court may kindly call for the record for

the kind perusal of this Hon'ble Court.

(i) That a writ of certiorari be issued and the impugned
resolution Annexure P/4 dated 18.06.2009 and impugned
notice Annexure P/7 dated 28.8.2009 may kindly be. quashed.

(iii)  That, a “writ of mandamus be issued restraining the
respondent not to auction the quarters of the petitioners in
their possession during the pendency of this pelition.

(iv)  The Hon'ble court may kindly issue any other writ/
directions which it deems fit and proper in the facts and
circumstances of the case.” ’

22. From perusal of the averments made in the writ petition and the reliefs
claimed by the petitioners it is apparent that petitioners have setforth their individual
grievances and claimed reliefs for themselves. From the pleadings made by the
petitioners and the reliefs sought by them, by no stretch of imagination, it can be
said that public or the community at large has some pecuniary interest or some
interest by which their legal rights or liabilities are affected. Itis also note worthy
to state that when two members of the petitioner-association can approach this
Court by.filing the writ petition, there is no good reason why the other members of
the petitioner-association cannot approach this Court for redressal of their
grievances, as they cannot be said to be suffering from any disability to seek
relief for themselves. Furthermore, petitioner No. 1 has filed the instant writ petition
in individual capacity describing himselfto be President of the society. The society
has not filed the writ petition. It is not the case of the petitioners that members of
socicty suffer from any disability which prevents them approaching this Court.
“There is no element of public interest involved in the writ petition, for the reason
that members of public in general would not be benefited if the flats are allotted to
members of Association. -

23. The reliance placed by learned counsel for the petitioners on a Division
Bench decision of this Court reported in Association of the Residents of Mhow
(supra) is of no assistance to the petitioners. In the aforesaid case, the petitioner,
which was an association of residents of Mhow cantonment, was registered under
the provisions of M.P. Societies Registrikaran Adhiniyam, had filed a writ petition
on behalf of the civilian residents of Mhow for declaration that lands and bungalows
in Mhow Cantonment do not belong to the Central Government and that the
Cantonment Land Administrative Rules, 1937 do not apply to Mhow Cantonment.
The petitioner in the said petition had also sought a direction to respondents no. 1
& 3 to exclude civilian occupied areas from Mhow Cantonment and direct the
Union of India to excise the civilian areas from Mhow Cantonment in favour of

%]
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" the State Government. The petitioners had also sought declaration that the Order
No. 179 of the Governor General of India in Council 1s void. Thus, in aforesdid
factual backdrop the Division Bench of -this Court had expressed an opinion that
when substantial question of law relating to interpretation of Article 295 of the
Constitution and the provisions of the Cantonments Act, 1924 have been raised
on behalf of civilian residents of Mhow by the petitioner-association contending
that it is the State of Madhya Pradesh and not the Union of India which was the
owner of the land under occupation of civilian residents for Mhow, then such a
writ petition can be entertained as a public interest litigation. In the case referred
to supra, the association of residents of Mhow had not sought the relief which
was confined to members alone, whereas in the instant case, the instant writ
petition is filed only for the benefit of the members of the association of which the
petitioner no. 1 claims to be the President. The instant writ petition has not been
filed for the benefit of the public'in general. Therefore, at the best it can be said
to be a representative petition. Thus, for the aforementioned reasons the decision
of the Division Bench of this Court is of no assistance to the petitioners.

24. However, we are informed by learned senior counsel for the Municipal
Corporation, Singrauli that 17 flats are yet to be auctioned. In case, the occupants
of the aforesaid flats approach the respondent-Corporation for allotment of flats
and if the occupants are ready to pay upset price, it would be open to the
respondent-Corporation to sell the flats to the persons who are in occupation of
the flats at the first instance, or to the persons who may be interested in the
allotment of the aforesaid 17 flats which are yet to be auctioned. '

25.  For the aforementioned reasons, in our opinion, the instant writ petition
cannot be entertained as public interest litigation. Accordingly, the same is hereby
dismissed. ' . .
: Petition dismissed.
I.LL.R. [2010] M. P., 2525
WRIT PETITION
Before Mr. Justice Ajit Singh

10 August, 2010%* .
RAVENDRA PRASAD VERMA ... Petitioner
Vs.
STATE OF M.P. & ors. ... Respondents

Kashtha Chiran (Viniyaman) Adhiniyam, M.P. (13 of 1984), Section
6 - Grant of license fo run saw mill - Application for licence to run saw mill
rejected for the reason that saw mill was purchased during the ban period
as per the interim order in T.N. Godavarman_case and there was no renewal
- of licence to run the saw mill nor any return was submitted - Held - Doctrine

*W.P. No.15613/2006 (Jabalpur)
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of English Law of feeding the, estoppel, which means that when a person
sells a property.of which he is not the owner or has no right to sell but later
becomes the owner or competent to sell and the sale in the interim period is
not rescinded, the transferee acquires a good title - In India also this principle
is enacted in S. 43 of the Transfer of Property Act - Orders quashed - Matter
remanded to appellate authority for reconsideration. . (Para 4)
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Anshuman Singh, for the petitioner.
D.S Purba, G.A., for the respondents.

ORDER

Adrr SiveH, J. By this petition, under Article 226 of the Constitution, the
petitioner has prayed for quashing of order dated 1.3.2006, Annexure P8, passed
by the Divisional Forest Officer, Katni (respondent no.3) whereby his application
for licence to establish and operate a saw mill has been rejected. The petitioner
has also prayed for quashing of order dated 8.6.2006, Annexure PI, passed by
the appellate authority dismissing his appeal.

2. The facts are these. On 19.3.1997 the petitioner purchased a saw mill from
M/s. Shyam Saw Mill, Katni, for a sum of Rs.50,000/-. He then made an application
under section 6 of the Madhya Pradesh Kashtha Chiran (Viniyaman) Adhiniyam,
1984 (in short, “the Adhiniyam”) for grant of licence to establish and run a saw
mill at Rewa. The Divisional Forest Officer, Katni, by his letter.dated 16.10.1997
addressed to the Conservator of Forests, Rewa, granted no objection certificate
in his favour. The transfer proceedings of saw mill from Katni to Rewa and its
registration in the name of petitioner could not be completed on account of the
ban imposed by the State Government in compliance of the interim ordér dated
12.12.1996 passed by the Supreme Court in 7. N. Godavarman Vs. Union of
India. The application was, therefore, returned to him on 13.11.1997. The State
Government, however, in the case of T. N. Godavarman furnished a list of saw
mills running in the State of Madhya Pradesh to the Supreme Court in which the
saw mill sold to the petitioner was mentioned at serial number 24. The Supreme |
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Court later by order dated 29.10.2002 lifted the ban imposed on transfer of saw
mills and issuance of licences on saw mills to the transferee. The petitioner then
applied afresh by application dated 19.7.2005 for the transfer of saw mill in his
name and also for licence to run the saw mill but the Divisional Forest Officeer,
Katni, rejected the same by order dated 1.3.2006 on the ground that the name of
petitioner was not mentioned for the saw mill in question in the list of saw mills
filed before the Supreme Court. Aggrieved, the petitioner filed an appeal under
- section 11 of the Adhiniyam which too was dismissed by the appellaté authority
vide order dated 8.6.2006. The appellate authority dismissed the appeal mainly on
two grounds, firstly since the petitioner had purchased the saw mill during the ban
period imposed by the Supreme Court, the sale was illegal and secondly that after
1997 there was neither any renewal of licence to run the saw mill nor any return
was submitted.

3. Itis argued on behalf of the petitioner that because of the rejection of his
application for licence by the forest authorities and that too for no fault of his,
grave injustice has been caused to him. The learned Government Advocate, on
the other hand, defended the orders under challenge rejecting the petitioner’s
claim for the licence.

4. When the saw mill was sold by M/s. Shyam Saw Mill, Katni, to the petitioner
it had no right to transfer because of the ban imposed by the Supreme Court. This
restriction was at least not known to the petitioner. The restriction was removed
by the Supreme Court by its subsequent order. During this period, the sale of saw
mill was not rescinded either by M/s. Shyam Saw Mill or the petitioner. It would
be equitable in these circumstances to hold that the sale of saw mill became
effective from the date (25.10.2002) restriction was removed by the Supreme
Court. Analogy in this respect may be taken from the doctrine of English Law of
feeding the estoppel, which means that when a person sells a property of which
he is not the owner or has no right to sell but later becomes the owner or competent
to sell and the sale in the interim period is not rescinded, the transferee acquires
a good title. In India also this principle is enacted in section 43 of the Transfer of
Property Act. Applying this principle, I hold that the sale of saw mill dated 19.3.1997
was not-void and it became valid from 29.10.2002. The application made by the
petitioner for licence to establish and run the saw mill should not have been rejected
on the ground that the sale was invalid and void. Further, since M/s. Shyam Saw
Mill had sold the saw mill in the year 1997 there could not have been any renewal
of licence in its name or it was possible for M/s. Shyam Saw Mill to submit the
" returns. As already mentioned above, the petitioner did apply for grant of licence
in his name to run the saw mill and also for its shifting but the application was
returned to him because of the ban imposed by the Supreme Court on the sale of
saw mills.

5. For these reasons, I quash the orders dated 1.3.2006, Annexure P8, and
8.6.2006, 'Annexur¢ P1, passed by the Divisional Forest Officer, Katni, and
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appellate authority and remand the matter to the Divisional Forest Officer, Katni,
for reconsideration on the footing that petitioner is the owner of saw mill. If the
petitioner’s application is not in form, the Divisional Forest Officer will given him |
an opportunity to make a proper application as may be required under the
Adhiniyam and rules framed thereunder.

6.  The petition succeeds and is allowed. No order as to costs.

Petition allowed.
[.LL.R. [2010] M. P., 2528
WRIT PETITION
Before Mr. Justice K.K. Lahoti & Mr. Justice J.K. Maheshwari

11 August, 2010*
GANESH PRASAD ... Petitioner
Vs. '
ASADULLA USMANI ... Respondent

Accommodation Control Act, M.P. (41 of 1961), Section 13(6), Civil
Procedure Code, 1908, Order 47 Rule 1 - Delay in deposit of rent - Trial
Court afier condonation directed tenant to deposit all arrears of rent within
one month -Tenant deposited arrears of rent and rent in advance but Jfailed
to produce receipts in Court within time - Order striking of defense passed -
Application for review filed along with rent receipis also rejected - Held -
Tenant was not in arrears of rent and he had deposited all the arrears of
rent in compliance of order and thereafier in accordance with provision as
contained u/s 13(1) of the Act - Trial Court erred in rejecting application for
review - Petition allowed. (Paras 11 & 12)
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Pranay Verma, for the petitioner. .

G.K. Handa & Ahadulla Usmani, for the respondent.

*W.P. No.9911/2010 (Jabalpur)
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ORDER

The Order of the Court \ was delivered by
K.K. Lanor, J. :~This petition is directed against two orders passed by XIII
Civil Judge Class-II, Jabalpur in Civil Sunit No.20-A/2009. One order is dated
5.2.2010 Annexure P/15 by which the right- of the petitioner to file reply was
closed. Another order is dated 17.2.2010 Annexure P/16 by which the defence
of the petitioner was struck out. The petitioner has also challenged order dated
23.6.2010 by which an application filed by the petitioner secking review of the
order dated 17.2.2010 (Annex.P/16) was rejected. '

2. Facts in short necessary for just decision of the case are that the petitioner
is a tenant of respondent. A suit for eviction against the petitioner is filed under
Section 12(1)(a),(c) and (f) of the Madhya Pradesh Accommodation Control Act,
1961 (herein after referred to 'the Act').

3.  In the suit, an application (Annex.P/6) under Section 13(6) of the Act for
striking off the defence of the petitioner was filed by the respondent in which it
was alleged by the respondent that the petitioner had not deposited the rent in the
court as was required under Section 13(1) of the Act and his defence deserves to
be struck out. The tenant took time to file reply, but had not filed reply till 18.1.2010.
However on 5.2.2010, right of the petitioner to file reply was closed.

4, On 17.2.2010 vide Annexure/16, the trial Court considered the application.
On the aforesaid date, none was appearing for the defendant. The trial Court
found ,as per allegations made in the application, that the rent was not deposited
after 31.12.2003 and directed to strike out the defence of the petitioner.

5.  Thereafter,the petitioner moved an application under Order 47 rule 1 C.P.C.
Annexure P/7 seeking review of the order dated 17.2.2010. The petitioner filed a
chart showing deposit of the rent by the petitioner before the trial Court along
with photocopies of all the receipts. The trial Court considered this application
and rejected it by the order dated 23.6.2010. These orders are under challenge in
this petition.

6.  The learned counsel for the petitioner submitted that in the case rate of
rent was not disputed which was Rs.200/- p.m. On 18.7.2003, the trial Court
passed an order by which the petitioner was allowed two months‘ time for the
compliance of the first limb of section-13(1) of the Act and in future for the
compliance of the provision. The petitioner deposited all the arrears of rent
including advance rent up to 31.12.2003 Rs.7,200 on 1.8.2003 . Thereafter the
petitioner deposited the rent in advance of every three months rent. The rent was
deposited by the petitioner in the months of January, April, July and October in
advance. A chart in this regard was produced before the trial Court which is
available on page 83 and 84 of the paper book. It is stated by the petitioner that
when the entire rent was deposited before 17.2.2010, then the trial Court ought

* not to have struck out the defence of the petitioner. It was submitted;that though

-
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the reply could not be filed on 17.2.2010, but it was not deliberate act of the
petitioner. On that date, the petitioner along with his counsel was in the office of
Nazir of the Court to prepare a chart in respect of deposit of the rent, but in the
meantime, the case was called and in absence of the petitioner and his counsel
right to file reply was closed on 5.2.2010. Even on 17.2.2010, in the absence of
counsel of the petitioner, the case was heard and order was passed.

7. . Onknowing all these facts, the petitioner moved an application under Order
47 rule 1 C.P.C for reviewing the aforesaid order . As there was an error on'the
face of record, but the trial Court has not considered the case in proper perspective.
It is submitted that the defence available to the petitioner under Section 12(1) of
the Act is valuable right available to the petitioner but now in the light of the
orders passed by the trial Court, the petitioner would be deprived with the statutory
protection. It is submitted that the impugned orders in Annexures P/15, P/16 and
P/17 may be quashed.

8.  Shri G.K.Handa, Counsel appearing for the respondent/ landlord opposed
the petition vehemently. It was submitted by him that the rent was not deposited
in time. He has drawn attention of this Court towards the rent deposited by the
petitioner on 19.1.2006, 16.1.2008 and 18.1 .2010 and submitted that the aforesaid
rent was not deposited on or before 15th of English calendar month. The trial
Court has rightly struck out the defence. It was also submitted by him that in
spite of various opportunities, the petitioner herein had not furnished the accounts
of deposit of the rent though petitioner was possessing receipts of deposit of the
rent with him. The petitioner ought to have furnished the accounts of deposit of
the rent when an application under Section 13(6) of the Act was filed by the
petitioner before the trial court.

9.  To appreciate rival contentions of the parties, the crucial question may be
considered whether the petitioner deposited entire rent on or before 17.2.2010
when an order under Section 13(6) against the petitioner was passed. A chart
showing deposit of the rent is filed on page 83-84, in which it is stated by the
petitioner that there is an error in respect of the date which is mentioned as
7 72004 while the correct date is 7.4.2004. The petitioner has drawn attention to
the receipt, available at page 76, which reveals that in fact the rent was deposited
on 7.4.2004, Taking into consideration that the rent was deposited on 7.4.2004,
we reproduce the chart prepared by the petitioner for ready reference which is
as under:

No. Date Payment Month
3181 1.8.2003 7200 Year of 2001
Year of 2002

Year of 2003 up
t031.12.2003
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No. Date Payment Month

11444 12.1.04 600 Jan,Feb,Mar
118840 7.4.04 600 Apr,May,June
11958 3.7.04 600 . July, Aug. Sept.
12047 3.10.04 600 Cct, Nov, Decm
12127 6.1.05 600 Jan,Feb,Mar
11050 6.4.05 600 Apr,May,June
11095 7.7.05 600 July, Aug, Sept.
11171 10.10.05 600 Oct,Nov,Decm
11313 19.1.06 600 Jan ,Feb,Mar
11422 10.4.06 600 Apr,May,June
11451 5.7.06 600 July, Aug. Sept.
11569 9.10.06 - 600 QOct, Nov, Decm
11697 10.1.07 600 Jan,Feb,Mar
11761 12.4.07 600 Apr,May,June
11830 9.7.07 600 July, Aug, Sept.
11920 [1.10.07 660 Oct, Nov, Decm
11990 16.1.08 600 Jan,Feb,Mar
1238 1.4.08 600 Apr,May,June
1345 9.7.08 600 July, Aug, Sept.
1400 13.10.08 600 Oct, Nov, Decm
1582 6.1.09 600 Jan,Feb,Mar
1658 15.4.09 600 Apr,May,June
5329 . 7.7.09 600 July, Aug, Sept.
5441 5.10.09 600 Oct, Nov, Decm
5539 18.1.10 600 Jan,Feb,Mar.

10.  The petitioner has also filed all the receipts of deposit of rent in Court in
support of above chart, :

11. On 18.7.2003, an order Annexure P/5 was passed by the trial Court by
which the petitioner's application under Section 13(1) of the Act was allowed-,
the delay in deposit of the rent was condoned and the petitioner was directed to
deposit all the arrears of rent within a period one month from the date of order
and thereafter the petitioner was directed to deposit the rent regularly as per law.
The petitioner deposited all the arrears of rent on 1.8.2003 which was within the
time period as fixed by the order dated 18.7.2003 Annexure P/5. It is not in dispute
that the aforesaid rent was deposited for the period up to 31.12.2003. Thereafter
the petitioner has deposited rent in advance for 3 months regularly and continuously
the rent was deposited by the petitioner in advance on the dates as stated
hereinabove. This fact specifically shows that the petitioner deposited all th;le rent
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up to 17 22010 when the order under Section 13(6) was passed against the
petitioner. Though the petitioner ought to have produced all the particulars of
deposit of the rent and receipts before the trial Court, but the petitioner failed to
produce it within the time and has suffered an order and for this petitioner cannot
blame to any other except himself. However, Section 13(1) of the Act provides
special protection of the tenant against eviction and if the defence is struck out,
the tenant will not be able to avail the defence, which are available to him under
Section 12(1) of the Act. So it is a valuable right given by the legislation to the
tenant and if the provisions as continued under Section 13 of the Act are complied
with, the tenant is entitled to avail the defence available to him, but in case the
defence is struck out, the tenant shall be deprived to avail the defence available
t0- him under Section 12(1) of the Act.So any order under Section 13(6) is penal
in nature. In these circumstances,even if the tenant was at fault, the trial Court on '
furnishing the aforesaid particulars ought to have taken cognizance that on

17.2.2010 when the order was passed, the tenant in fact was not in arrears of

rent and he had deposited all the arrears of rent in compliance of the order dated

18.7.2003 (Annexure P/5) and thereafter in accordance with the provisions as

contained under Section 13(1) of the Act. Though Shri Handa appearing for the

respondent,disputed the position and submitted that on 19.1.2006, 16.1.2009 and

18.1.2010 rent was not deposited within time, but the aforesaid contentions is not

correct.As per Section 13(1) of the Act,the tenant is required to deposit the rent

of last month in succeeding month on or 15th of the month. The aforesaid dates -
which are referred by Shri Handa refer to the rent deposited in advance for'the

month of January for which the tenant was entitled to deposit on or before 15th

Feb., the succeeding month, but it appears that rent of months of January, February

and March was deposited in the month of January itself and there was no default

on the part of the petitioner. :

12.  In view of the aforesaid, we find that the trial Court erred in passing order
in Annexure P/17 dated 23.6.2010 which order is not sustainable under the law.
The trial Court ought to have considered all these facts and there was sufficient
reason for reviewing of the order dated 17.2.2010.

13. In view of the aforesaid, the orders in Annexures P/16 and P/17 are not
sustainable under the law and are hereby quashed.It is found that the rent was
deposited by the petitioner within time and there were sufficient reasons to review
order dated 17.2.2010 by allowing the application. Now the petitioner shall be
entitled to contest the suit in accordance with law after complying with the
provisions as contained under Section 13(1) of the Act.

14. Considering the facts of the case, as because of the fault of petitioner, the
order dated 17.2.2010 was passed, the petitioner shall bear cost of the respondent’s.
Counsel Rs.1,000/- if certified.

15. At this stage, the learned counsel for the respondent submitted that the suit
has been filed in the year 2002. The petitioner is an octogenarian. The-conduct of
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the petitioner is of delaying proceedings of the case. So the trial Court be directed
to expedite the hearing of the suit.

16.  To this Shri Verma, the learned counsel appearing for the petitioner, submitted
that there is no delay on the part of the petitioner.

17.  After considering the fact that the suit is pending since 2002 and the
respondent is the octogenarian,a senior citizen, we direct the trial Court to expedite
the hearing of the suit. The trial Court shall make an endeavour to hear and
decide the suit expeditiously as far as possible within a period of six months from
the date of communication of this order.

Certified copy as per rules. )
Petition allowed.
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WRIT PETITION
Before Mr. Justice Ajit Singh’

. 17 August, 2010*
VINEET KABRA & ors. ... Petitioners
Vs.
STATE OF M.P. & ors. ... Respondents

A. Land Acquisition Act (1 of 1894), Sections 4 & 6 - Public
purpose - Acquisition 1o setup power plant - Notification not published in
official gazette -Held - No fund provided by Government, therefore, the
acquisition is not for public purpose - Acquisition proceedings and
declaration u/s 6 quashed - Petition allowed. (Para 13)
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B. Land Acquisition Act (1 of 1894), Section 6 Proviso, General
Clauses Act, 1897, Section 3(31) - Local authority - Entire cost of acquisition
deposited by company kept in separate account of treasury exclusively controlled
and managed by Land Acquisition Officer - Collector and Land Acquisition
Officer are not local authority as provided in proviso of S. 6. _ (Para 14)
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*W.P. No.635/2009 (Jabalpur) -
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Cases referred :

(1996) 10 SCC 632, AIR 2003 SC 3140, AIR 1981 SC 951,°(2008) 1 SCC
728.

H.K. Upadhyay, for the petitioners.

R.P. Tiwari, G.A., for the respondent Nos.1 & 2.

Brain Da'Silva with Jaideep Sirpurkar, for the respondent No.3.

ORDER

At Siver, J. —These three writ petitions are being disposed of by this
common order as they are of similar nature and were heard together.

2. The petitioners of Writ Petition No.635/2009 are owners of agricultural
lands in village Niwari, Tahsil Gadarwara, District Narsinghpur. Likewise, the
petitioners of other two writ petitions are owners of agricultural lands in village
Paudi which is also in the same tahsil and district. They are aggrieved with the
acquisition of their agricultural lands by the State Government under provisions of
the Land Acquisition Act, 1894 (in short, “the Act”). They have, therefore, prayed
for quashing of notification dated 3.1.2009 published under section 4(1) of the
Act in “See Times” newspaper and subsequent notification dated 30.1.2009
published under the same section in the official gazette. They have also prayed
for quashing of declaration dated 12.2.2009 made under section 6 of the Act.

3. Briefly stated the facts are that the State Government, in order to meet the
shortage of power generation, decided to set up power plants with the collaboration
of private sectors and signed Memorandum of Understanding (MoU) with several
companies. Respondent BLA Power Private Limited (in short, “BLA Limited™)
is one such company. On 10.8.2007 BLA Limited also signed a MoU with the
State Government. As per the MoU, BLA Limited has agreed to set up 140 MW
Thermal Power Station at Gadarwara, District Narsinghpur. For this purpose BLA
Limited has purchased lands by private negotiations and claiming requirement for
more private lands, it approached the Collector, Narsinghpur, for acquisition under
the provisions of the Act. The request was forwarded to the State Government
which was allowed by order dated 10.9.2008. After receipt of permission from
the State Government, BLA Limited deposited the entire cost of acquisition and
asked for invocation of urgency clause provided under section 17(1) of the Act.
The Collector, by letter dated 10.10.2008 sought approval from the Commissioner,
Jabalpur Division, to invoke section 17(1} of the Act in order to expedite the
process of acquisition. The petitioners, on receiving information about the proposal
of their lands being acquired, made a written objection dated 12.12.2008 to the
Commissioner against the acquisition and prayed not to accord approval for
invoking section 17(1). The petitioners had made the objection to the Commissioner
because they were told by the office of Collector that the file for acquisition of
their lands has been sent to the office of Commissioner. But the Commissioner by
order dated 26.12.2008 accorded permission for the invocation of section 17(1).
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4. The Collector and ex-officio Deputy Secretary, Revenue Department, issued
a notification dated 3.1.2009 under section 4(1) of the Act in the “See Times”
newspaper to the effect that the lands of village Niwari mentioned therein were
required for acquisition. This notification was not published in any official gazette
and the “See Times™ has no circulation in the Narsinghpur District. The notification
also suffered from inherent defects such as non-mentioning of public purpose and
the authority for carrying out the purposes of section 4(2) of the Act.

5. Aggrieved with the notification, the petitioners of Writ Petition No.635/
2009 rushed to this court and filed the writ petition on 16.1.2009. The Collector
also realized about the inherent defects of the notification and decided to publish
another notification.

6. On30.1.2009, another notification under section 4(1) of the Act was published
in the official gazette. By this notification different private lands, including that of
petitioners, were notified for acquisition for the alleged public purpose of
establishment of 140 MW Thermal Power Station. The notification also authorized
Managing Director of BLA Limited to enter upon and survey the lands in the
locality and to do all other acts required or permitted by section 4 of the Act. It
further directed that action under section 17(1) of the Act shall be taken.

7. In'Writ Petition No.635/2009 this court by an interim order dated 30.1.2009
directed that the parties shall maintain status quo.

8. On 12.2.2009 the Collector, however, made a declaration under section 6 of
the Act to the effect that State Government was satisfied that the lands specified
in the schedule were required for public purpose L€, for setting up 140 MW Thermal
Power Station. The declaration also mentioned about the approval dated 26.12.2008
accorded by the Commissioner for invoking section 17 (1).

9. Byan interim order dated 18.2.2009 passed in Writ Petition No.1678/2009
this court directed the parties to maintain status quo in respect of their lands and
later by similar order dated 24.6.2009 passed in Writ Petition No.5 848/2009 directed
the parties to maintain status quo in respect of their lands.

10.  The petitioners thereupon amended their writ petitions for challenging the
validity of above mentioned notification dated 30.1.2009 under section 4(1) and
declaration dated 12.2.2009 made under section 6 of the Act,

1. The main thrust of challenge by the respective learned counsel for petitioners
is that acquisition is not for public purpose and the lands, in fact, are being acquired
for a company in the guise of acquisition for a public purpose. According to them,
the Government has not contributed even a single penny for acquisition and the
entire amount of money has been provided by the BLA Limited for the payment
of compensation. The learned counsel have also argued that as the lands are
being acquired for a company without complying with the provisions of Part VII
of the Act, the acquisition stands vitiated. The learned Government Advocate, in
reply, defended the acquisition proceedings by contending that the lands are being
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acquired for a public purpose essentially to overcome the shortage of power
generation and after the declaration having been made under section 6 of the Act,
it becomes conclusive evidence that the lands are needed for public purpose.
According to the learned Government Advocate, after the declaration is made .
under section 6, this court cannot go into the question that the lands are needed
for other than public purpose i.e. for a company. The learned senior counsel,
appearing for BLA Limited, has supported the arguments advanced by the learned
Government Advocate. In addition, he has also argued that since the BLA Limited
has deposited the amount of compensation with the Collector, which is now under
the exclusive control of the Collector and managed by Land Acquisition Officer
on his behalf, the requirements of second proviso to section 6(1) of the Act stands
satisfied. In support of his argument, the learned senior counsel has filed a letter
dated 14.8.2010 of the Collector as Annexure MA1 and placed reliance on the
decision of Supreme Court in Naihati Municipality Vs. Chinmoyee Mukherjee
(1996) 10 SCC 632.

12. The State Government as well as BLA Limited have admitted that the
provisions of Part VII of the Act have not been complied with because the
acquisition is not for a company but for a public purpose. They have also not
relied upon the provisions of Part VII of the Act. The question, therefore, to be
considered is whether the acquisition is for a public purpose or not.

13. There is no denial of the fact by the State Government that the entire cost
of acquisition is being borne by the BLA Limited. It is also not the case of State
Government that it has contributed even a single penny for the acquisition of
petitioners’ lands. The acquisition, therefore, cannot be held for a public purpose.
This view is fully supported by the decision of Supreme Court in Pratibha Nema
Vs. State of M. P. AIR 2003 SC 3140 of which relevant para 22 is quoted below:

39 Thus the distinction between public purpose acquisition and
Part VII acquisition has got blurred under the impact of judicial
interpretation of relevant provisions. The main and perhaps the
decisive distinction lies in the fact whether cost of acquisition comes
out of public funds wholly or partly. Here again, even a token or
nominal contribution by the Government was held to be sufficient
compliance with the second proviso to Section 6 as held in a catena
of decisions. The net result is that by contributing even a trifling
sum, the character and pattern of acquisition could be changed by
the Government. In ultimate analysis. what is considered to be an
acquisition for facilitating the setting up of an Industry in private
sector could set imbued with the character of public purpose
acquisition if only the Government comes forward to sanction the
payment of a nominal sum towards compensation. In the present
State of law. that seems to be the rea] position.”

(emphasis supplied)
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14, The Collector in his letter dated 14.8.2010 Annexure MA1 has stated that
the amount of compensation deposited by the BLA Limited is kept in account
PD-28 of the treasury fund which is exclusively under his control and managed
by the Land Acquisition Officer on his behalf. It is on the basis of this letter the
learned senior counsel for BLA Limited has argued that requirement of second
proviso to section 6(1) of the Act stands satisfied because the amount of
compensation is now a “fund controlled or managed by the Jocal authority”. This
argument cannot be accepted. The term local authority is not defined in the Act.
I, therefore, refer to section 3(31) of the General Clauses Act 1897, which defines
local authority as under:

“3(31) “local authority” shall mean a municipal committee, district
board, body of port commissioners or other authority legally entitled
to, or entrusted by the Government with, the control or management
of a municipal or local fund”

This definition of local authority has been dealt and interpreted in detail by
the Supreme Court in Union of India Vs. R. C. Jain AIR 1981 SC 951. In this
case, the Supreme Court has held that a proper and careful scrutiny of the language
of section 3(31) suggests that an authority, in order to be a local Authority, must
be of like nature and character as a Municipal Committee, District Board or Body
of Port Commissioners, possessing, therefore, many, if not all, of the distinctive
attributes and characteristics of a Municipal Committee, District Board, or Body
of Port- Commissioners, but, possessing one essential feature, namely, that it is
legaily entitled to or entrusted by the Government with, the control and management
of a municipal or local fund. The Supreme Court has went on to add that the
authorities must also have separate legal existence as corporate bodies and must
not be a mere Governmental agencies but must be legally independent entities.
According to the Supreme Court, the.authorities must also function in a defined
area and must ordinarily, wholly or partly, directly or indirectly, be elected by the
inhabitants of the area. The Collector and the Land Acquisition Officer apparently
do not fall into any of the above categories and, therefore, they cannot be held to
be a local authority,

15. In the case of Naihati Municipality (Supra), relied upon by the senior
counsel, acquisition for land was made for the benefit of hawkers by the municipality
which had no funds for the acquisition and, therefore, the hawkers’ union deposited
the cost of acquisition with the municipality. The Government imposed a condition
that the said amount will be used only for the purpose of cost of acquisition and
the hawkers had no right to withdraw the amount. On these facts, the Supreme
Court held that the amount had become part of funds managed or controlled by
the local authority i.e. the municipality and the second proviso to section 6 was
satisfied, The facts in the present case are entirely different to which the case of
Naihati Municipality has no application. .

e
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16. The acquisition of petitioners’ lands cannot also be supported for the purpose
of company becausc of the non-compliance of the provisions of Part VII of the
Act which are mandatory (See Devinder Singh Vs. State of Punjab (2008) 1
SCC 728).

17. For these reasons, the acquisition proceedings as well as the declaratton
made under section 6 of the Act are invalid. They are, therefore, quashed and the
petitions are allowed but without any order as to costs.
Petition allowed.
I.L.R. [2010] M. P., 2538
WRIT PETITION
Before Mr. Justice K.K. Lahoti & Mr. Justice S.C. Sinho
1 September, 2010*

UITWAL KESARI ... Petitioner
Vs.
SHRI KRISHNA GUPTA & ors. ... Respondents

Civil Procedure Code (5 of 1908), Order 9 Rule 7 - Ex parte order -
Setting aside of - The trial Court ought to have taken a lenient view in the
matter in setting aside the ex parte order as the object of Order 9 CPC is not
penal in nature. (Para 8)
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. Akhil Singh, for the petitioner.
Neeraj Ashar, for the respondent/election petitioner.

ORDER

The Order of the Court was delivered by
K.K. Lanori, J. :=This petition is directed against an order dated 25.2.2010 by
II] Additional District Judge (Fast Track Court), Shahdol in Case No0.1/2010 by
which the trial Court rejected the application under Order 9 rule 7 CPC.

2. It is submitted by the petitioner that the trial Court erred in rejecting the
application filed by the petitioner on the ground that there was implied refusal of
the summons on behalf of the petitioner and the petitioner ought to have moved
an application within a period of 30 days from the date when the exparte order
was passed. It is further submitted by the petitioner that no summons was served
on the petitioner and on getting knowledge of the exparte order, he moved an
application on 25.2.2010, but the trial Court erred in rejecting the application.

3. Learned counsel appearing for the respondent/election petitioner supported
the order who submitted that on 8.2.2010, process-server offered summons to the

*W.P. No.3707/2010 (Jabalpur)
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petitioner, but the petitioner on the pretext that he was busy in some meeting
avoided service and asked process-server to come on next day On next day,
when process-server visited the house of the petitioner, he was not available as
he had gone to Shahdol. As ,1'1;0 other adult member was found-in the house, the
process-server returned the summons. The election Tribunal considering these
aspects in order dated 15.2.2010 directed that the petitioner be proceeded exparte,

4. Fromthe perusal of the summons report of the process-server on the reverse
side of summons Annexure P/6, we find that he visited the petitioner and asked
him to receive notice and copy of the election petition, but petitioner stated to him
that he was busy in a ineeting and-he will receive the summons after reading on
next day. On next day, when process-server visited the house of the petitioner, it
revealed him that the petitioner had gone to Shahdol and there was no definite
information of return of petitioner. No major member of the family of the petitioner
.was available on whom notice could have been served, so process-server with
the report that the notice could not be served, returned it to the trial Court. The
trial Court considered these aspects in order dated 15.2.2010 and found that non-
receiving the notice on earlier date, on the pretext of meeting, falls within a purview
of refusal and treating this as service on the petitioner directed to proceed exparte
against the petitioner and the case was fixed for reply of other respondents on
25.2.2010. On 25.2.2010, petitioner preferred an application under Order 9rule?
CPC which has been rejected by the impugned order.

5. Aforesaid facts specifically reveal that on 9.2.2010 in fact the summons
was returned as unserved and on 8.2.2010, though summon and copy of election
petition were offered to the petitioner but he asked the process-server to come on
next day, so that he can receive the notice after going through it. The process-
server relying on the aforesaid contention of the petitioner returned back and had
not treated aforesaid as refusal. On next date when petitioner or any other adult
member of the family was not found in the house, process-server returned the
summons as unserved.

6. The M.P. Municipalities (Election Petition) Rules, 1962 provides the procedure
in respect of enquiry of an election petition under rule 5 which reads as under:-

5. Procedure.- Subject to the provisions of the Act of -
these rules, every election petition shall be enquired into by the Judge,
" as nearly as may be, in accordance with the procedure applicable
under the Code of Civil Procedure, 1908 to the trial of suits;

" Provided that it shall only be necessary for the Judge to make
a memorandum of the substance of the ewdence of any witness
‘examined by him.

7. Rule 3 provides a cop.y of the election petition to be served on each
respondent. In absence of any specific procedure for service of summons, the
procedure envisaged in rule 17 of Order 5 CPC may be seen, which reads thus.
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Rule 17. Procedure when defendant refuses to aceept service,
or cannot be found. '

. Where the défendant or his agent or such other person as aforesaid
refuses to sign the acknowledgement, or where the serving officer,
after using all due and reasonable diligence, cannot find the
defendant, who is absent from his'residence at the time when service
is sought to be effected on him at his residence and there is no
likelihood of his being found at the residence within a Teasonable
time and there is no agent empowered to accept service of the
siimmons on his behalf, nor any other person on whom service can

. be made, the serving officer shall affix a copy of the summons on
the outer door or some other conspicuous part of the house in which
the defendant ordinarily resides or carries on business or personally
works for gain, and shall then return the original to the Court from
which it was issued, with a report endorsed thereon or annexed
thereto stating that he has so affixed the copy, the circumstancés
under which he did so, and the name and address of the person (if
any) by whom the house was identified and in whose presence the
copy was affixed.

8.  Rule 17 speclfically prowdes that where defendant refuses to sign
acknowledgement, the serving officer shall affix copy of the summons on the
outer door or some other conspicuous part of the house in which the defendant
ordinarily resides or carries on business and then shall return the original to the
Court from which it was issued with a report endorsed thereon stating that he has
so affixed the copy, the circumstances under which he did so, and the name and
address of the person by whom the house was identified and in whose presence
the copy was affixed. But in the present case, no such procedure was followed.
The election Tribunal before proceeding exparte against the petitioner ought to
have looked into the procedure as contained in the M.P. Municipalities (Election
Petition) Rules, 1962 or in Rule 17 of Order 5 of the Code of Civil Procedure and
as such on recording a satisfaction about the compliance of the aforesaid provisions,
the trial Court ought to have proceeded exparte in the matter. But it appears that
ignoring aforesaid provisions, the election Tribunal presumed refusal of the
summons which is apparently not correct, in the facts of the case. When the
process-server himself returned the summons as unserved, the Election Tribunal
ought to have issued a fresh summons to the petitioner. Apart from this, when the
petitioner on 25.2.2010 itself moved an application for setting aside the exparte
order dated 15.2. 2010, the election Tribunal ought to have taken a lenient view in
the matter. The object of Order 9 CPC is not penal in nature and Order 9 Rule 7
CPC specifically provides a good cause for setting aside- expa‘r'te order, then the
trial Court ought to have taken a lenient view in the matter in setting aside the
expaﬁe order. The subject matter of the case is election petition in which substantial
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rights of the petitioner, who is a returned candidate are involved and in these
circumstances, the trial Court ought to have set aside the exparte order dated
15.2.2010 on the application filed by the petitioner on 25.2.2010 i.e. within a period
of 10 days from the date of exparte order. -

9. Inview of aforesaid, impugned order is not sustainable under the law and is
hereby set aside. The petitioner is permitted to participate in the proceedings.
The trial Court shall permit the petitioner to file written statement in the case
within a period of 30 days from today.

10.  Considering facts of the case, there shall be no order as to costs,
11.  C.C. as per rules.

Order accordingly.
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WRIT PETITION
Before Mr. Justice K.X. Lahoti & Mys. Justice Vimla Jain
14 September 2010*

AKANKSHA PANDEY ... Petitioner
Vs.
STATE OF M.P. & ors. : ... Respondents

Niji Vyavsayik Shikshan Sanstha (Pravesh Ka Viniyaman Avam Shulk
.Ka Nirdharan) Adhiniyam, M.P, (21 of 2007), Section 8, Private Medical
and Dental Under Graduage Entrance Examination Rules, M.P. 2009, Rule
9 - Vires of - Challenged on the grounds that (i) No provision has been made
Jor reservation of freedom Jighter category, while the State Government has
issued rules for Pre-Engineering and Pharmacy Test (PEPT) 2009 making a
provision for reservation to freedom fighter category students, (ii) State
Government has not explained the reason for not making such reservation -
Held - On the basis of Sraming of another Rule, the Rule of 2009 cannot be
declared as ultra vires - Until and unless the rule is in contravention of
constitutional provision or statutory provision, such Rule cannot be declared
as ultra vires - Petition dismissed, (Para 11)
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Cases referred : '
W.P. No.7818/2009 (Akanksha Pandey Vs. State of M.P. & ors.).

D.K. Tripathi, for the petitioner.
Harish Agnihotri, G.A., for the respondent Nos.1 & 2.
Vivek Mourya, for the respondent No.4.

ORDER

The Order of the Court was delivered by
K.K. Lanori, J. :=The petitioner has sought following reliefs in this petition :-

“[1] To call for entire relevant record.

[1(a)] To declare the Section 8 of the Madhya Pradesh Niji
Vyavsayik Shikshan Sansthan (Pravesh Ka Viniyaman Avam Shulk
Ka Nirdharan) Adhiniyam 2007, Act no.21 of 2007” is
unconstitutional.

[2] To declare the Rule 9 of the Madhya Pradesh Private Medical
and Dental Under Graduate Entrance Examination Rules, 2009 is
unconstitutional.

3] To direct the respondents to permit the petitioner as open
+freedom fighter category in the counseling and the same allot a

seat of M.B.B.S., in any private medical college.

[4] To pass such any other order as deem fit under the facts and
circumstances of the case. ’

[5] Any other relief together cost of the petition which this Hon'ble
Court deem fit and proper under the facts and circumstances of
this case may also be awarded in favour of the petitioner.”

2 The facts of the case are that petitioner applied for M.B.B.S. Course in
private medical college. The admission is governed by the provision of M.P.Private
Medical and Dental Under Graduate Entrance Examination Rules, 2009
(hereinafter referred to as ‘Rules of 2009" for short). These Rules are framed by
the State exercising powers under section 12 of M.P.Niji Vyavsayik Shikshan
Sanstha (Pravesh Ka Viniyaman Avam Shulk Ka Nirdharan) Adhiniyam, 2007
(Act no.21 of 2007) (hercinafter referred to as 'Adhiniyam 2007' for short). The

petitioner has challenged the vires of section 3 of the said Adhiniyam and Rule 9
of the Rules of 2009 on following grounds :-

(1) Thatno provision has been made by the respondents in respect

of providing reservation to freedom fighter category in the Act

no.21 of 2007 and also in Rule 9 of the Rules of 2009, while the

State Government has issued rules for Pre-Engineering and
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Pharmacy Test (PEPT) 2009 in which a provision has been made
for reservation to the freedom fighter category students to the
extent of 3% but no provision has been made in the Rules of 2009
for such category.

(2) That the State Government in the reply has not explained the

reasons why such reservation has not been made in the Act and

Rules by the State.
3. Shri Agnihotri, learned counsel for State though fairly conceded this fact
that there is no explanation on the part of State in not providing reservation to the
freedom ﬁghtcr category in the Adhiniyam and Rules, but submitted that merely
reservation was provided to the students of PEPT will not be a ground to declare
section § and Rule 9 of the Adhiniyam and Rules as ultra vires. That the Adhiniyam
and Rules are framed to regulate admission in private colleges providing such
medical eduction and under the Act of 2007 the Rules have been framed. Apart
from this, earlier petitioner filed a petition for the same relief, which was considered
by the Division Bench of this Court and dismissed. It is submitted that the
provisions of section 8 and Rule 9 are valid and need not be declared ultra vires.

4. To appreciate the rival contentions, section 8 of the Adhiniyam 2007 may
be referred which reads as under :-

. “8. Reservation of seats - In admission to private unaided
professional educational institutions, other than the minority’
educational institutions referred to in clause (1) of article 30 of
the Constitation of India, there shall be reservation at the stage of
admission for the persons belonging to the Scheduled Castes,
Scheduled Tribes and Other Backward Classes of citizens as may
be prescribed by the State Government.”

5. The Adhiniyam has been enacted for the regulation of admission and fixation
of fee in private professional educational institutions in the State of Madhya Pradesh
and to provide for reservation of seats to persons belonging to the Scheduled
Castes, the Scheduled Tribes and Other Backward Classes and the matters
connected therewith or incidental thereto. The statement of objects and reasons
of the Act provides that Article 15(5) of the Constitution of India as inserted by
- the Constitution (Ninety-third) Amendment Act, 2005 provides for making any
special provision by law by the State Government for advancement of any socially
and educationally backward classes of citizen or for the Scheduled Castes or the
Scheduled Tribes in relation to admission to educational institution including private
educational institutions, whether aided or unaided, other than minority educational
institutions, notwithstanding anything contained in article 15 and article 19(1)(g)
of the Constitution. The State Government in the light of aforesaid object
considered necessary to provide for regulation of admission and determination of
fee in private unaided professional educational institutions in the State of Madhya
Pradesh and to provide for reservation of seats to persons belonging to the



2544] Akanksha Pandey vs. State of M.P. (LL.R.[2010]M.P,

Scheduled Castes, the Scheduled Tribes and Other Backward Classes in the seats
in private unaided professional educational institutions. In view of aforesaid
preamble and statement of objects, Adhiniyam 2007 was enacted to provide
reservation of seat to persons belonging to Scheduled Castes, Scheduled Tribes
and Other Backward Classes in the private unaided educational institutions.

6 In view of aforesaid object of enactment of Adhiniyam, it is clear that the
entire object of such an enactment was to provide reservation of seats to the
students belonging to Scheduled Caste, Scheduled Tribe and Other Backward
classes.

7. In view of aforesaid section 8 has been enacted by the Legislature to provide
such reservation and validity of this section cannot be challenged on the ground
that no resérvation has been provided to the candidates of freedom fighter category.
No provision could be brought to our notice on the basis of which section 8 can be
declared as ultra vires. Merely the State Government framed Pre-Engineering
and Pharmacy Test (PEPT) Rules 2009 will not be a ground to declare Adhiniyam
2007 as ultra vires. In view of aforesaid section 8 of the Adhiniyam 2007 cannot
be declared as ultra vires and in this regard contention raised by learned counsel
for petitioner are repelied.

§  Now the validity of Rule 9 of Rules of 2009 may be examined. This rule
has been framed by the State Government in exercise of powers under section 12
of the Adhiniyam 2007 which reads as under:-

“12. Power to make rules - The State Government may,
by notification, make rules for carrying out the purposes of this
Act.”

9.  The Rule provides that the State Government may by notification make
rules for carrying out the purposes of this Act.

Rule 9 of the Rules provides as under :-

«9_ RESERVATION :- Institution shall be allowed to fill up to
15% of the sanction seats by NRI candidates only, in the manner
prescribed by the admission and Fee Regulatory Committee before
the Counselling. NRI Seats remaining vacant shall be merged
into the Counselling.

20% Seats are reserved for candidates belonging to Scheduled
tribes, 16% seats are reserved for candidates belonging to
Scheduled castes and 14% seats arc reserved for candidates
belonging to other backward classes other than creamy layer of
OBC of Madhya Pradesh or as amended from time to time.

(1) Reservation for woman candidates shall be 30% according
to merit cum option in each category.

(2) The minimum percentage of marks in entrance examination
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for eligibility for admission to Under Graduate Medical and Dental
courses shall be 40% for SC/ST/OBC candidates and 50% for
unreserved category candidates.

(3) The candidate claiming to be a candidate belonging to SC/
ST/ OBC (Non Creamy) category of Madhya Pradesh shall have
to attach a valid certified copy of certificate issued by the
Competent Authority with the application form and the original
certificate has to be produced at the time of counselling,

(4) For Physically Handicapped persons who are bonafide
residents of Madhya Pradesh and who belongs to ST, SC, OBC
and Unreserved category, three percent (3%) seats are reserved
for admission to U.G. Courses.

The candidate claiming admission against these seats will have
to produce a valid certificate, in the prescribed form from District
Medical Board and eligibility certificate from superintendent
vocational Rehabilitation Centre for Physically Handicapped,
Government of India, Ministry of Labour, Napier Town, Jabalpur.
However it will be governed by guideline framed by MCL

Following disabilities are not eligible -
L. Upper limb Handicapped.
2. Visual Handicapped.
3. Hearing Handicapped.
4. Lower limb more than 70% Handicapped;

Certificate of eligibility should not be more than 3 months old at
the time of counselling.”

10.  This Rule specifically provides reservation of 20% seats for candidates
belonging to Scheduled Tribes, 16% seats for Scheduled Castes and 14% seats
for candidates belonging to other backward classes other than creamy layer of
OBC of Madhya Pradesh. Sub-section (4) provides that for Physically Handicapped
persons who are bonafide residents of Madhya Pradesh and who belongs to
Scheduled Tribe, Scheduled Caste, Other Backward Classes and Unreserved
category, 3% seats shall be reserved for admission to Under graduation courses.

1. Though it is urged by Shri Tripathi, learned counsel for petitioner that when
a reservation has been made for Physically Handicapped person, and no
explanation has been given on the part of the State to not provide reservation to
the candidates of freedom fighter category, but as stated hereinabove the aforesaid
reservation has been made to the candidates belonging to Physically Handicapped
category belonging to Scheduled Caste, Scheduled Tribe, Other Backward Classes
and Unreserved category. When the provision has been specifically made in
section 8 of the Adhiniyam of 2007 to provide reservation for Scheduled Caste,
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Scheduled Tribe and OBC and in the same category aforesaid reservation has
been made to extent 3% of seat to the physically handicapped, no fault is found.
And this by itself will not be a ground to challenge Rule 9 on the anvil that no
reservation has been provided to freedom fighter category. Though the State
Government while framing Pre-Engineering and Pharmacy Test (PEPT) 2009
provided reservation to the candidates of freedom fighter category, but on the
basis of framing of another Rule, the Rule of 2009 cannot be declared as ultra
vires. Until and unless the rule is in contravention of constitutional provision or
statutory provision, such Rule cannot be declared as ultra vires.

12.  The case of petitioner was also considered on merits by the Division Bench
of this Court in W.P.No.7818/2009 (Akanksha Pandey Vs. State of M.P. &
others), in which a Division Bench of this Court considering the merits of the
case held thus :- :

“On a perusal of the said provisions, it is quite clear that the '
reservation of seats for private unaided professional educational
institutions is restricted to the persons belonging to the Scheduled
Castes, Scheduled Tribes and Other Backward Classes of citizens,
as may be prescribed by the State Government. Thus, the statutes
has created reservation in respect of the aforesaid three categories.
“The Act does not authorise any kind of reservation in favour of
the freedom-fighters and sainiks categories for private unaided
professional educational institutions. The rule has been framed in
consonance with the 2007 Act. As is manifest, the Rule also
does not prescribe any reservation for 'freedom-fighter' and 'sainik’
categories in private unaided professional educational institution.
Thus, the action of the respondents being in accord with the Act
and the Rules cannot be found fault with. The stand that there is
no prohibition in the Act and the Rules i¢ absolutely spacious and
mercurial inasmuch as on that ground the action taken by the
respondents cannot be faulted.”

13.  After decision on merits of the case the petitioner has challenged the validity
of section 8 of the Adhiniyain 2007, but as discussed hereinabove we do not find
any case for declaring Section 8 of the Adhiniyam 2007 or Rule 9 of the Rules, as
ultra vires and accordingly this petition is found without merit and is dismissed
with, no order as to costs.

Petition dismissed.
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WRIT PETITION
Before Mr. Justice Alok Aradhe
14 September, 2010*

G.P. DEWANGON ... Petitioner
Vs.
STATE OF M.P. & ors. ... Respondents

A. Service Law - Departmental Enquiry - Natural Justice -
Departmental enquiry concluded and pelitioner, eventually was punished
with order of compulsory retirement - Order challenged on grounds that
without any justification after the delay of 15 years, D.E. was completed ex
parte without affording proper opportunity of hearing to pefitioner - Held -
It is not a case of petitioner that he did not have the notice of departmental
enquiries - Respondent's version in the return that the petitioner was served
with notice and he did not participate in the departmental enquiries Pproceedings,
s0 he was proceeded ex parte, has not been disputed by the petitioner by filing
the rejoinder - Petitioner Jailed to show that prejudice has been caused to him
on account of violation of principles of natural justice - No fault can be Jound
with the order passed by the Disciplinary Authority, . (Paras 7 & 10)
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C. Service Law - Appeal - The order passed by appellate authority,
which is bereft of any reason cannot be Sustained in the eye of law - Order
passed by appellate authority is quashed. , (Para 12)
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Cases referred :
AIR 1990 SC 1308, AIR 2006 SC 3475, 2009(2) MPHT 409(DB), 1999 SCC
(L&S) 645, 1993 Supp!. (4) SCC 46, (2009) 4 SCC 240, {1995) 6 SCC 279, (1990)
4 SCC 594, (2010) 3 SCC 732 (relied upon).

D.N. Shukla, for the petitioner.
Ashish Shroti, G.A., for the respondent No.1.
Abhishek Dubey, for the respondent No.3.

ORDER

_ ALOK ARADHE, J. :~In this petition under Article 226 of the Constitution of
India the petitioner has challenged the order dated 30.3.1990 (Annexure-P-1) by
which punishment of compulsory retirement has been imposed on the petitioner.
The petitioner has also assailed the validity of the order dated 25.7. 1994 by which
appeal preferred by him against the order of punishment has been dismissed by
the appellate authority.

2. Facts leading to filing of the writ petition are that the petitioner was appointed
as Forest Ranger on 15.4.1958. In 1968-69 the petitioner was posted in Range
Office, Katni. By order dated 22.6.1969 the petitioner was transferred to working
plan Sheopur and was relieved on the same date. The petitioner submitted
representation against the aforesaid order of transfer. The order of transfer dated
22 .6.1969 was stayed and the petitioner worked in Katni till 08.8.1969. However,
vide order dated 30.7.1969 the petitioner was transferred from Katni to Kalpt
District Mandla. In compliance of the aforesaid order the petitioner joined at
Kalpi on 09.8.1969. However, charge was not given to him by the Range Officer,
therefore, the petitioner was posted as Officer on Special Duty at Kalpi vide
order dated 25.8.1969. -

3. Thereafter, by an order dated 04.7.1970 the petitioner was transferred
from Kalpi to Bastar circle. Against the aforesaid order the petitioner submitted a
representation and stated that no salary and allowance has been paid to him. The
order of transfer dated 04.7.1970 was stayed by order dated 19.7.1971 (Annexure-
P-11) with a direction that the salary of the petitioner may be paid to him. However,

. without making payment of salary to the petitioner, he was again transferred vide
order dated 16.5.1973 to Bilaspur. However, the Last Pay Certificate (L.P.C)
was also not issued. The petitioner submitted representations (Annexures-P-13
to P-16) and pointed out that neither the petitioner has been neither relieved nor
salary has been paid to him. The representations submitted by the petitioner
failed to evoke any response.

4. ‘Thereafter, vide communication dated 15.6.1982 the petitioner was informed
that by order dated 4.7.1970 he was transferred to Bastar, however, the petitioner
was absent from his duties and did not join his duties at the transferred place.
Therefore, till the decision with regard to absence of the petitioner is taken, payment
of salary cannot be made to him. The petitioner brought to the notice of

L4
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respondents that his order of transfer to Bastar was stayed by order dated 19.7.1971
and, therefore, he did not execute the order of transfer,

5. A charge-sheet daed 23.10.1982 was served on the petitioner. The petitioner .
filed reply to the aforesaid charge-sheet on 07.12.1982. Since the petitioner was
neither permitted to join his duties nor payment of salary was paid to him, -the
petitioner filed writ petition which was registered as M.P.No0.3724/1986 in which
direction was sought with regard to payment of wages as well as for quashing of
the charge-sheet. On constitution of the M.P.Administrative Tribunal, the writ
petition was transferred to Tribunal. Thereafter, again on abolition of the Tribunal
the writ petition was transferred to this Court. Eventually, vide order dated
18.4.2006 the writ petition was disposed of with a direction to the appellate authority
to consider and decide the appeal preferred by the petitioner. In the aforesaid
factual backdrop the petitioner has prayed for the reliefs, which have already
been narrated supra.

6.  Respondents no. 1 & 2 have filed the return, in which, inter alia, it is stated
that vide orders dated 07.11.1973, 28.1.1989 and 21.12.1989 three chare-sheets
alongwith the article of charges were issued to the petitioner containing different
charges. The petitioner did not submit reply to the charge-sheets. Thereafter
disciplinary proceedings were initiated against the petitioner under Rule 14 of
M.P. Civil Service (Classification, Control & Appeal) Rules, 1966 (hereinafter
referred to the 1966 Rules’) and the Inquiry Officer was appointed. The Inquiry
Officer issued notice to the petitioner. However, the petitioner did not participate
in the departmental enquiry. Eventually, the petitioner was Pproceeded exparte in
the departmental enquiry proceedings. The Inquiry Officer after conclusion of
the enquiry submitted the inquiry report in which charges leveled against the
petitioner were duly found to be proved. The Disciplinary Authority agreed with
the findings of the Inquiry Officer and eventually by order dated 30.3.1990 imposed
punishment of compulsory retirement on the petitioner. The aforesaid order was
affirmed in appeal by the appellate authority. It has been averred in the return
that full fledged opportunity of hearing was afforded to’the petitioner, however,
the petitioner failed to avail the same. The departmental enquiry proceedings
have been held in accordance with 1966 Rules and principles of natural justice
have been duly complied with.

7. Shri D.N.Shukla, learned counsel for the petitioner submitted that without
any justification after the delay of 15 years; charge-sheet was issued to the
petitioner and the enquiry proceedings have been completed ex parte without
affording proper opportunity of hearing to the petitioner. It has further been
submitted that appellate authority in mechanicai manner has dismissed the appeal
preferred by the petitioner, though the appeal preferred by the petitioner was
decided on 25.7.1994, yet the order was communicated to the petitioner only on
13.12.2006. In support of his submissions, learned counsel for the petitioner has
placed reliance on decisions rendered in the cases of State of Madhya Pradesh
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vs. Bani Singh and another, AIR 1990 SC 1308 and M. V. Bijlani vs. Union of
India and others, AIR 2006 SC 3475.

8  On the other hand, Shri Ashish Shroti, learned counsel for respondents
No. 1 & 2 while opposing the submissions made on behalf of the petitioner has
submitted that three charge-sheets were issued to the petitioner. The petitioner
- despite receiving of notice of the departmental enquiry proceedings did not appear
in the proceedings. The opportunity of hearing was afforded to the petitioner.
However, he did not avail of the same and, therefore, the petitioner cannot be
permitted to complain about the violation of principles of natural justice. It was
further submitted that the instant case is not a case of delay in initiation of
departmental enquiry, but of delay in its completion. The petitioner has not pleaded
any prejudice which has been caused to him on account of delay in completion of
the departmental proceedings. In support of his submissions learned Government
Advocate has placed reliance on the decisions rendered in the cases of Union of
India and others vs. Alok Kumar, (2010) 5 SCC 349, R K. Geete vs. Deputy
Managing Director and Corporate Development Officer and others, 2009
{2) MPHT 409 (DB) and Uma Shanker vs. State of U.P. and others, 1999 ScC
(L&S) 645.

9. Learned counsel for respondent No.3 has submitted that the respondent
No.3 has unnecessarily been impleaded and no relief has been sought against
respondent No. 3.

10. 1 have considered the submissions made by learned counsel for the parties.
From the averments made in the writ petition it is apparent that it is not a case
of the petitioner that he did not have the notice of departmental enquiries. The
respondents No. 1 & 2 have categorically stated in the return that the petitioner
was served with the notice of departmental enquiries. However, he did not
patticipate in the departmental enquiries proceedings. Accordingly, he was
proceeded ex parte. The aforesaid fact has.not been disputed by the petitioner by
filing the rejoinder. It is settled in law that if the averments of fact is not denied,
the same is taken to be admitted. Reference in this connection may be made to
the decision of a Supreme Court in Naseem Banu (Smt_) vs. State of U.P. and
others, 1993 Suppl. (4) SCC 46. Since the petitioner himself had chosen not to
participate in the disciplinary proceedings, therefore, he cannot be permitted to
complain about the violation of principles of natural justice. In 4lok Kumar (supra)
it has been held that it is incumbent on the delinquent employee to show that he
has suffered prejudice on account of violation of principles of natural justice. In
the instant case the petitioner failed to show that prejudice has been caused to
him on account of violation of principles of natural justice. Therefore, no fault can
be found with the order passed by the Disciplinary Authority.

i1. In Chairman, Disciplinary Authority Rani Lakshmi Bai Kshetnya
Gramin Bank vs. Jagdish Sharan Varshney and others, (2009) 4 SCC 240 the
Supreme Court has held that an order of affirmation need not contain as elaborate
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reasons as an order of reversal, but that does not mean that the order of affirmation
need not contain any reasons whatsoever. Crhe order passed by the appellate
authority must contain some reasons, at least in brief, so that one can know whether -
the appellate authority has applied its mind while affirming the order of the
disciplinary authority. Similarly, in State Bank of Bikaner & Jaipur vs. Prabhu
Dayal Grover, (1995) 6 SCC 279 the Supreme Court has held that an order
passed by the appellate authority should disclose application of mind. Whether
there was an application of mind or not can only be disclosed by assigning reasons.
In S.N. Mukherjee vs. Union of India, ( 1990) 4 SCC 594 the Supreme Court
has held that people. must have confidence in the judicial or quasi-judicial authorities.
While emphasizing the need for assigning reasons it was held that giving of reasons
minimizes the chances of arbitrariness and hence, it is an essential requirement of
the rule of law. In Secretary and Curator, Victoria Memorial Hall vs. Howrah
Ganatantrik Nagrik Samity and others, (2010) 3 SCC 732 it has been held by
the Supreme Court that reason is the heartbeat of every conclusion. Absence of
reasons renders the order indefenisble/unsustainable particularly when the order
is subject to further challenge before a higher forum. It has further been held that
recording of reasons is a principle of natural Justice. It ensures transparency and
fairness in decision making. ,

12 In the backdrop of well settled legal position the facts of the case may be
examined. In the instant case the order passed by the appellate authority
(Annexure-P-2) dated 25.7.1994 is bereft of any reason. The order only states
that the appeal preferred by the appellant, after due consideration, 1s-rejected. No
reason worth name has been assigned for Iejecting the appeal preferred by the
petitioner. For the aforementioned reasons the order passed by the appellate
authority dated 25.7.1994 cannot be sustained in the eye of law,

13, So far as the claim of the petitioner with regard to payment of salary is
concerned, from perusal of representations (Annexure-P-10 and P-13 to P-16),
the petitioner has repeatedly has made a grievance that the salary has not been
paid to him from August, 1969, Respondents No. 1 & 2 in paragraph 6 of the
return have only stated that as per the entitlement, entire claim of the petitioner
has been settled. The petitioner was not placed under suspension. From perusal
of the charge-sheet of third departmenital enquiry it is apparent that last pay
certificate of the petitioner was sent on 15.10,1987 to Bastar where the petitioner
was transferred vide order dated 4.7.1970. It is relevant to mention that order
dated 4.7.1970 was stayed vide order dated 19.7.1971. Thus, it appears that the
amount due on account of salary has not been paid to the petitioner.

14.  For the aforementioned reasons the order passed by the appellate authority
is quashed. The appellate authority is directed to reconsider the appeal preferred
by the petitioner after affording an opportunity of hearing to the appellant and
shall pass a reasoned order within a period of threc months from the date of
production of the certified copy of this order. So far as the claim of the petitioner
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with regard to payment of salary is concerned, it is.directed that the competent
authority shall examine the claim of the petitioner with regard to payment of salary
within a period of two months from the date of production of certified copy. If any
amount is found due and payable to the petitioner the same shall be paid to the
petitioner within a period of three months together with interest at the rate of 6%
per annum, If the amount found due and payable is not paid within a period of
three months, the same shall carry interest at the rate of 9% per annum,

. 15. With the aforesaid directions the writ petition is disposed of.
Petition disposed of.

I.L.R. [2010] M. P., 2552
" WRIT PETITION
Before Mr. Justice Rajendra Menon

: 27 September, 2010* _
UMAKANT MUDGAL ‘ ... Petitioner
Vs.

STATE OF M.P. & ors. | ... Respondents

A.  Service Law - Promotion - When promotion is granted by way of
absorption in a higher cadre post after due scrutiny, it will only have
prospective effect. - (Para 11)
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B. Krishi Upaj Mandi (Mandi Nidhi Lekha Tatha Rajya Vipnan
Sewa Ka Gathan Ki Riti Tatha Anya Vishay) Niyam, M.P. 1980, Rule 83 -
The decision of the Committee constituted w/R 83 will only have prospective
effect and the action in granting retrospective seniority to the employees
working in a lower cadre post is wholly impermissible. (Para 11)
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(2003) 7 SCC 110.

' D.K. Dixit, for the petitioner.
Rajesh Tiwari, G.A., for the respondent Nos.1 & 2.
None, for the respondent Nos.3 to 5.
ORDER

RaJENDRA MENON, J. :—Petitioner, who at the relevant time in the year 1998

*W P, No.3720/1998 (Jabalpur) - - ' -
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when this petition was filed was the Mandi Secretary ~ Grade I'V and was posted
in Krishi Upaj Mandi Samiti, Sthora, Jabalpur has filed this writ petition challenging
the seniority list published from time to time, granting seniority to respondents 3 to
5, over and above the petitioner. Further challenge is also made to an order-dated
17.7.98, by which the representation of the petitioner for correction of the Seniority
List is rejected and orders-dated 19.11. 1984, 14.11.1984 and 15.11.1984 —
Annexures B, C and D, by which respondents 3 to 5 are appointed as Mandi
Secretary Grade [V retrospectively with effect from 10.10.1980, adversely affecting
the seniority of the petitioner.

2. Facts in brief, necessary for disposal of this writ petition, are that petitioner
was appointed as a Mandi Secretary Grade IV, vide order-dated 7.1, 1982. Since
then till filing of the writ petition, he was holding the said post. In the Gradation
List, that was issued by respondent No.2, showing the position of Mandi Secretaries
as on 1.10.86, when respondents 3 to 5 were shown senjor to the petitioner and it
was indicated that they were having seniority with effect from 10.10. 1980, in the
cadre of Mandi Secretary. Petitioner made enquiries and it was revealed that
petitioner is senior to the said respondents and, therefore, the Seniority List was
incorrectly prepared. Petitioner, therefore, submitted representations and when
nothing was done and the Seniority List was not corrected, records indicate that
writ petitions were filed before this Court, being W.P.Nos.1405/95 and 3010/95.
In the said writ petitions directions were issued to respondent No.2 to consider
the representation of all concerned and decide the same. Accordingly, records
indicate that respondent No.2 heard all concerned, called for the records and by
the impugned action having rejected the representation, petitioner had filed this
writ petition in the year 1998,

3. Itis the case of the petitioner that he was appointed as Mandi Secretary
Grade IV with effect from 7.1.1982 and respondents 3 to 5 were holding the post
in the Ministerial Cadre i.e... Accountant/Clerks in various Mandis. It was only
in the year 1984 that they were absorbed in the Service of the Mandi as a Secretary.
It is stated that vide orders — Annexures B, C and D, respondents 3 to 5 were
absorbed as Mandi Secretaries Grade IV, by the competent authority in accordance
to the provisions of Rule 83, of the MP. Krishi Upaj Mandi (Mandi Nidhi Lekha.
Tatha Rajya Vipnan Sewa Ka Gathan Ki Ritj Tatha Anya Vishay) Niyam, 1980
(hereinafter referred to as ‘Rules of 1980°). According to the petitioner,
respondents 3 to 5 prior to their date of absorption ie... 19.11.84, 14.11.84 and
15.11.84, were holding the substantive post of Accountant/Clerks, which is in the
Ministerial Cadre and is the feeder cadre for promotion to the post of Mandi
Secretary, it is stated that under Rule 83, of the Rules of 1980, absorption could
only be on an equivalent post, but ignoring the same as respondents have been
absorbed retrospectively in a higher cadre post, contrary to the provisions of Ruies
of 1980, adversely affecting the right of the petitioner to the seniority on the post,
petitioner \has filed this -writ petition. Referring to the -certificates — Annexures
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P/15 and P/16 and the order available on record — Annexure R/4, indicating the
post held by respondents 3 to 4, in the Mandi before their absorption, Shri D.K.
Dixit argued that all the three persons were working as Clerk (faifa®)/Accountant
and they have been absorbed in a higher cadre of Secretary retrospectively, even
though in the year 1980 since when they have been granted seniority, they were
working in lower cadre as Accountants/Clerks.

4. Interalia contending that respondents could be absorbed and granted seniority
on the post of Mandi Secretary Grade IV only from the date Annexures B, C and
D were passed and not from 10.10.80, when they were holding the lower post of
Accountant/Clerk, they cannot be absorbed and granted retrospective seniority in
the higher grade, whichisa promotional post, Shri D.K. Dixit seeks for interference
into the matter. Shri Dixit submits that the action of the respondents results in
granting retrospective seniority to respondents 3 to 5, in the cadre of Mandi
Secretary, with effect from 10.10. 1980, even though between 10. 10.1980 and till
passing of the orders - Annexures B, C and D, in the year 1984, they were
holding a post in the lower cadre of Accountant/Clerk, which is the feeder cadre
for promotion to the post of Mandi Secretary. Contending that absorption could
be only on an equivalent post or if entitled to, on a higher post prospectively from
the date of absorption, Shri D.K. Dixit seeks for interference into the matter.

5.  As already indicated hereinabove, none has appeared for respondents 3 to
5, but a detailed reply is filed on behalf of respondents 1 and 2. From the reply,
filed by respondents 1 and 2, it is seen that the MP Krishi Upaj Mandi Adhiniyam,
1973 was brought into force with effect from1.6.1973 and between 1.6.1973 and
10.10.1980, when the Rules of 1980 came into force, all the employees except
Secretary were in employment of the respective Krishi Upaj Mandi Samities.
Each Sarniti was a separate body corporate having an independent existence under
the law, but after the Rules of 1980 came into force on 10.10.1980, a separate
cadre of Secretary/Assistant Secretary/Mandi Inspectors were formed and the
powers for transfer of these cadre employees to various Mandis were conferred
on the Director of the Mandi Board. All the Secretaries became members of the
Rajya Vipnan Seva and they were entitled to hold the post of Secretary Grade I to
Grade IV, in any Mandi Samiti. It is stated by the respondents in the return that
prior to coming into force of Rules of 1980, respondents 3 to 5 and many other
similarly situated employees were working in various categories as Accountants/
Clerks/Head Clerks/LDC. Each Mandi Samiti had recommended for their
promotion to the post of Mandi Secretary Grade IV, but as no decision was taken
till the year 1984, a decision was taken in the year 1284 to constitute a Committee,
for considering the cases of such employees for their absorption in the Rajya
Vipnan Seva and by filing the recommendations of the said Samiti as Annexure
R/3, it is the case of respondents 1 and 2 that in accordance to the qualification of
the employees, particularly respondents 3 to 5, the Committee had recommended
for their absorption in the cadre of Mandi Secretary Grade IV and the benefit of

]
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such absorption is granted to them retrospectively with effect, from 10.10.1980,
on which date the Rules of 1980 came into force. In this regard, the averments
made by respondents 1 and 2, in their return in paragraphs 3 and 5 may be taken-
note.of and the relevant portions read as under:

“3. All the Secretaries of any grade became .a member of Rajya
. Vipnan Seva. There: were certain persons. ‘who although were
not.holding the office of Secretary (Grade I to Grade IV) in anv .
Mandi Samiti. but recommendation for their promotion to the post
of Secretary. Mandi. were pending. The Director. Mandi took into
account the resolutions/recommendations. forwarded to it by
different Mandi Samitis. and all those persons. who were found
fit for promotion to the post of Secretary Grade [V were also

"included in Rajya Vipnan Seva, and‘ such persons who were
already in service of Maridi Samiti. and promoted as Secretary —

Grade IV, were also included in Rajya Vipnan Seva and seniority
given to them we.f. 10.10.1980. ....... The petitioner entered
into the services as Secretary — Grade IV, vide order-dated
7.1.1982 whereas the Respondents No. 3, 4 and 5, were already
serving in different Mandi Samitis and the Mandi Samiti concerned,
by resolution, recommended the case of Respondents No. 3, 4
and 5, for promotion to the post of Secretary Grade IV. The
recommendations/resolutions were accepted by Director, Mandis
and they were promoted much before 1982, as Secretary, Grade
IV and given seniority w.e.f. 10.10.1980.

(Emphasis supplied)

5. The case of respondent Nos. 3, 4'and 5 and others were
placed before the Absorption Comm1ttee in view of Rule 83 of
'1980 Rules. The absorption committee tock a policy decision for
absorbirig such persons who were already in service of the Mandi
Samitis and their names were recommended by the Mandi Samitis.
Copy of the decision dated 29.8.1981 and order-dated 18.9.1981,
both are being annexed with the return, marked as Annexures R/
3and R/4. ........... -For the reason that Respondents No. 3, 4
and 5 were already functioning against different posts, as disclosed
in the decision dated 18.9.1981, a copy of the decision dated
13.10.1984, a copy of'the decision dated 13.10.1984, is also being
annexed with the return as Annexure R/5. ......... The
petitioner cannot be treated senior to those who were already in
service and functioning against the post of either Secretary/
Accountant/Head Clerk or Nakedars, having requisite qu alification,

experience and merit, ... ... ?
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6.  Having heard learned counsel for the petitioner and learned counsel for the
State and on perusal of the records, it is clear that even though respondents 3 to
5 entered the service of various Mandis much prior to appointment of the petitioner
on 7.1.1982, but on 7.1.1982 petitioner was holding the higher cadre post of Mandi
Secretary whereas respondent Shri Ramkumar Rai was holding the post of
Accountant in Krishi Upaj Mandi Samiti, Shahpura, Bhitoni. Similarly, respondent
Shri Shriniwas Sharma was holding the post of Clerk in Krishi Upaj Mandi Samiti,
Kailash and respondent Suresh Kumar Jain @ Suresh was holding the post of
Clerk in Krishi Upaj Mandi Samiti, Nagda, as is evident from the document -
Anmnexure R/4, filed by the respondents.

7. From the pleadings of respondents 1 and 2, it is seen that all the three
respondents and many other employees were holding the lower cadre post of
Accountants/Head Clerks/LDC etc, but their respective Krishi Upaj Mandi Samitis
had recommended for their promotion to the cadre of Mandi Secretary Grade IV.
However, as no decision was taken till 1984, a Committee was constituted, which
exercising powers under Rule 83 read with 100 of the Rules of 1980 granted them
retrospective absorption with seniority on the promoted post. At this stage, it
would be relevant to consider the provisions of Rule 83, of the Rules of 1980. The
said Rule is reproduced hereinabove:

«§3. Absorption — the incumbents holding posts equivalent to
the posts included in the service immediately before the
commencement of these rules shall be absorbed on suitable posts
on the basis of their qualifications, experience and record of
service. A committee shall be constituted as follows for reviewing
such cases and deciding post of absorption - ...... ”

(Emphasis supplied)

From the aforesaid Rule, it is seen that on an incumbent holding post
equivalent to the post included in service (i.e... the Rajya Vipnan Seva) immediately
before commencement of the Rule i.e... 10.10. 1980, is entitled to be absorbed on
a suitable post on the basis of their qualification.

8 This Rules clearly contemplates that based on the qualification and
experience of the person, a Committee constituted under Rule 83 is entitled to
recommend an incumbent holding the post equivalent to the post included in service.
Admittedly, respondents 3 to 5 were not holding any post equivalent to the post
included in service i.e.... the Rajya Vipnan Seva, namely Mandi Secretary, Mandi
Inspector etc. They were holding lower cadre posts of Accountants and Clerks.
Even if it is assumed that the Rules permit their absorption in a suitable post
based on their qualification and experience, the absorption will have prospective
effect and the Committee does not have any power to direct for retrospective
promotion with effect from the date when the incumbent was not holding any post
equivalent to the post included in service nor were they working on the post of

12
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Mandi Secretary on adhoc or officiating basis. The powers to be exercised under
Rule 83 is to assess the suitability and experience of the incumbent candidate and
direct for their absorption if found feasible. However, while doing so and while
granting them seniority on absorption under Rule 100, the Committee should ensure
that absorption and grant of seniority, if retrospectively undertaken is on a post in
which the incumbent has atleast performed duties on adhoc or officiating basis
and is a post equivalent to the one provided in the Rajya Vipnan Seva. It is not
permissible to retrospectively absorb a person on a higher cadre and grant him
seniority even though he was discharging duties in a lower cadre on the date from
which he is granted seniority.

9. In the present case, if the seniarity is granted to respondents 3 to 5 with
effect from 10.10.1980, it would mean that even though they were working as
Accountants/Clerks between 10.10.1980 till the date of passing the orders —
Annexures B, C and D, they are granted seniority in the higher cadre of Mandi
Secretary Grade IV with effect from 10.10.1980 on which date they were infact
working on a lower cadre post, that also a feeder post for promotion to the post of
Mandi Secretary Grade IV. This is wholly impermissible and the decision of the
Committee to grant them retrospective seniority on the post of Mandi Secretary
Grade IV with effect from 10.10. 1980, on which date they were holding a lower
cadre post, is clearly impermissible. Respondents 3 to 5 can claim seniority and
promotion by way of absorption to the higher post only with effect from the date
they are appointed/promoted/absorbed on the higher post. If it had been a case
where respondents 3 to 5, as on 10.10.1980 and upto the dates when the orders —
Annexures B, C and D were passed, were discharging the duties of Mandi
Secretary on adhoc or officiating basis, the Committee could have granted them
retrospective seniority, but granting them retrospective seniority on a higher
promotional cadre post even when they have discharged the duties of a lower
postis not permissible. In that view of the matter, Shri D.K. Dixit, learned counsel
for the petitioner, is right in contending that the respondents have been granted
seniority retrospectively in a higher cadre, which was never held by them and the
same is impermissible. Merely because the Mandi Samiti where respondents 3 to
5 were working, had recommended for their promotion that by itself is not a
ground for granting them retrospective seniority. The benefit of seniority can be
granted to respondents 3 to 5 only from the date they are appointed to the post as
per the rules. ' '

10.  This Court is of the considered view that seniority in a particular cadre has
to be determined on the basis of appointment or working in that particular cadre.
Normally if an employee is not appointed substantively in a particular cadre post,
he is not entitled to seniority in the cadre post with effect from the date prior to
his substantive appointment. However, the only exception to the Rule is that if an
employee is granted adhoc appointment or officiates on a higher cadre post and
such adhoc or officiation is after following the due process contemplated under
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law, then the adhoc or officiating service can be counted for the purpose of
sentority, but while working ‘on a lower cadre post and without even discharging
thie higher responsibility-of a higher cadre post; the seniority on such a higher post
cannot. be granted, when infact on the date when the- seniority is granted, the
incumbent was discharging the duties of a lower cadre post. This is the normal
and settled principle of law in the matter of granting seniority. See: (2003) 7 SCC
110 — D.R. Yadav and another Vs. RK. Singh and another. . :

11. When proimotion is granted by way of absorption in a higher cadre post
after dite sérutiny of the Committee constituted under Rule 83, the decision of the
Committee will only have prospective effect and the action of the respondents in
granting retrospective seniority 'to respondents 3 to 5 in the cadre of Mandi
Secretary Grade IV, with efféct from 10.10.1980, on which date they were working
in a lower cadre post of Accountants/Clerksis wholly impermissible and.in that
view of the matter, this petition has to be allowed. .

12." Accordingly, this petition is allowed. Respondents are directed to correct the
Seniority List in question and fix the seniority of the petitioner above respondents 3 to 5,
at a suitable place and ensure that respondents 3 to 5 are granted seniority either below
the petitioner or with effect from the date they were absorbed in the cadre of Mandi
Secretary Grade IV ie... the date on which Annexures B, C and D were issued.

13. Petition stands allowed and disposed of with the aforesaid directions. No
order so as to costs. ’
Petition allowed.
I.L.R. [2010] M. P., 2558
WRIT PETITION
Before Mr. Justice R.K. Gupta
" 30 September, 2010*

RADHAKANT VERMA (Dr) ... Petitioner
Vs.
STATE OF M.P. & ors. "... Resporidents

Service Law - Counting of previous service - Petitioner, rendering
service with Allahabad University, subsequently selected and appointed as
Professor in Awdhesh Pratap Singh Universily - After retirement when he
applied for pensionary benefits, his previous service and probation period
was nof calculated for the benefit on the ground that the petitioner's lien
continued ?o be at two places - Held - Merely because lien is terminated with
the previous employer subsequently after the date of employment with the
new employer, does not mean that services rendered by the pefitioner with
the present employer shall be ignored - The services of the petitioner, rendered
with the earlier employer, have to be counted. (Para 5)

WP, No.8179/2004(S) (Jabalpur)
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PR, Bhave with Bhanu Pratap Yadav, for the petitioner.
Harish Agnihotri, GA, for the respondent Nos. 1 to 3.
Vibhudendra Mishra, for the respondent No. 4.

ORDER

R.K. Gurta, J. :~The petition has been filed by the petitioner secking
writ of mandamus against the respondents for counting his previous services,
which he has rendered with the Allahabad University before his appointment
with the Awadhesh Pratap Singh University, Rewa for the purpose of
pensionary benefits.

2. The petitioner has rendeéred his services with the Allahabad University
for a period from 17.7.1964 till 23.3.1985. During this period, he has applied
for the post of Professor without prior permission of the Allahabad University.

- The petitioner was selected and appointed by the Awadhesh Pratap Singh

University, Rewa by order dated 24.3.1985. Initial appointment of the
petitioner was on probation. The petitioner, while working with the new

~University i.e. Awadhesh Pratap Singh University, Rewa submitted his

resignation with his earlier employer i.e. Allahabad University by moving an
application on 23.3.1987, the same was accepted on 24.3.1987. The petitioner
retiréd ‘with his new employer w.e.f. 31.10.1997 and thereafter, applied for
his pensionary benefits. The respondents have not calculated, for the purpose
of pensionary benefits, the services of the petitioner, which he had rendered
with his earlier employer i:e. Allahabad University and it is also the grievance
of the petitioner that the service which the petitioner has rendered with the
new employer i.e. Awadhesh Pratap Singh University, Rewa on probation, .
has also not been counted for the purpose of pensionary benefits. -

3. Learned counsel for the petitioner has relied upon the circular/letter issued
by M.P.Higher Education Grants Commission, which is placed on record as
(Annexure P-5) to the petition. In the aforesaid letter, it is stipulated that the
Higher Education Grants Commission of State of M.P. has agreed to count the
Pprevious services of an incumbent which he has rendered with the earlier
University, if such Universityis either recognized or has been receiving the grants-
in-aid. In the said letter there are three categories of employees; first category
relates to the employees who had been working in the University and while working



2560] Radhakant Verma (Dr.) vs. State of M.P.  [LL.R.[2010]M.P,

in the University, has applied to another University for his appointment after
having acquired due permission; second category relates to the employees
who have applied for the appointment with the new employer while working
with the earlier employer and have been selected but no application was
rooted. Third category relates to the employees who were on deputation with
the recognized University and subsequently have been absorbed. Thus, the
M.P. Higher Education Grants Commission has considered the eventuality in
relation to all the three categories of the employees. The case of the petitioner
does not fall within categories 1 and 3 but is covered under category 2 as the
petitioner has forwarded his application for appointment to the new employer
without prior permission of the earlier employer and has been selected. With
reference to this category of the employees, the circular states that if such
an employee is required to submit his resignation then such resignation would
be a technical resignation and accordingly, the State Government has to take
appropriate decision while examining the case on merit with regard to
entitlement of the petitioner for pensionary benefits by counting his previous
services. In the present case, it is to be seen that petitioner's case falls within
the second category and technical resignation was submitted by the petitioner
after his appointment and joining with the new employer and after his
resignation was accepted by his previous employer, then he continues to be
there and he is entitled to be given the benefit of second category of the
employees for whom the benefit is conferred by letter (Annexure P-5).

4. In view of the aforesaid, in my opinion, the petitioner shall be entitled for
the pensionary benefits by counting his previous services which he has rendered
with the Allahabad University.

5. Onbehalf of respondents, though it was argued that the petitioner's lien was
terminated with the Allahabad University and before his lien is terminated with
the earlier University and petitioner was appointed with the new University then
the lien of the petitioner continues to be at two places, therefore, petitioner is not
entitled to count his previous services for the pensionary benefits.

Submission in this regard is considered. It is to be seen that with regard
to counting of previous services for the purpose of pensionary benefits, the
Jien. certainly has to be counted of an incumbent after he submits resignation
or he resigns. In the present case, the resignation of the petitioner was
accepted by earlier employer on 24.3.1987 and before termination of such
lien, the petitioner continues to be into employment of new University/employer
but his lien is terminated with the previous employer only after his resignation
is accepted. Merely because lien is terminated with the previous employer
subseqently after the date of employment with the new employer, does not
mean that services rendered by the petitioner with the present employer shall
be ignotred. It is not the case of the respondent that petitioner had been working
at both the places and has been receiving salary from both the places. But

"
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after the appointment of the petitioner with the new employer, he has to apply
for termination of his lien by way of resignation and it would certainly be a
technical resignation in terms of circular (Annexure P-5) and therefore, the
services of the petitioner, rendered with the earlier employer, have to be
counted.

6. Apart from the aforesaid, alternatively, it has also to be seen that initial
appointment of the petitioner with the new employer, was on probation. Rule 12
of M.P. Civil Services (Pension) Rules, 1976 reads thus :-

12. Commencement of Qualifying service.-(1) Except for compensation
gratuity, a Government servant's service does not qualifying till he has completed
18 years of age, provided that nothing contained in this clause shall apply in the
case of persons who were in service on the date of commencement of these rules
and in whose case a lower age limit has been prescribed.

(2) Subject to the provisions of these rules, qualifying service of Government
servant shall commence from the date he takes charge of the post to which he is
first appointed either substantively or in an officiating or temporary capacity.

7. It is provided under Rule 12 (2) of M.P. Civil Services (Pension) Rules,
1976 that subject to the provisions of these rules, qualifying service of
Government servant shall commence from the date he takes charge of the
post to which he is first appointed either substantively or in an officiating or
temporary capacity. Thus two years' services, which the petitioner has
rendered with the new employer on probation from 24.3.1985, even otherwise
has to be counted by the new employer,

8. Inthe present case on behalf of the State, reliance was placed on the order
passed by the State Government (Annexure R-1) to submit that the period, for
which the petitioner was absent from Allahabad University and leave was
sanctioned without pay after his technical resignation, cannot be counted for the
purpose of pensionary benefits.

The aforesaid reason which has been given in letter (Annexure R-1) issued
by the new employer, cannot be ‘said to be correct acceptance of the scheme
(Annexure P-5) issued by M.P. Higher Education Grants Commission because in
the said circular (Annexure P-5), no restriction has been imposed that the employee,
who had been working with his earlier employer, if appointed to the new post,
then before he joins, he has to submit his resignation with his earlier employer. If
there would have been bar of such nature in- the circular/scheme of the State
Government, then certainly the petitioner would not have been entitled to count
his services rendered by him during the time when he was absent with the earlicr
employer. It is not the case that employment under the previous employer is
terminated lien of the petitioner because of his absence but admitted fact is that
earlier employer has accepted the resignation of the petitioner, thereafter petitioner
was appointed in the new employment.
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9 Inview of the aforesaid, respondents are directed to calculate the pensionary
_ benefits of the petitioner by counting his previous services which he has rendered

from 17.7.1964 with Allahabad University. Necessary calculations shall be made
and would be paid by the respondents within 90 days from the date of furnishing
certified copy of this order. Respondents are also directed to consider fixation of
pensionary benefits of the petitioner in terms of revision of pay scale time to time.

10. The writ petition is allowed to the aforesaid extent. No costs.
Petition allowed.
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WRIT PETITION
Before Mr. Justice Ajit Singh & Mr. Justice Sanjay Yadav

11 October, 2010*
M.P. HASTA SHILPA HATHKARGHA VIKAS
NIGAM MARYADIT ... Petitioner
Vs.
OM PRAKASH KORI & ors. ... Respondents

Industrial Disputes Rules, M.P..1957, Rule 10-B(6) - The examination
of witness in every case is not mandatory - The Rule is applicable only when
the tribunal decides to examine a witness. (Para 7)
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Case referred :
AIR 2_004 SC 355.

R.D. Jain, A.G. with Anoop Shrivastava, for the petitioner.
S.H. Moyal with RB. Tiwari, for the respondents. '
ORDER
The Order of the Court was delivered by

At SiNGH, J. :—By this petition, filed under Articles 226 and 227 of the
Constitution, the petitioner has prayed for quashing of award dated 14.2.2008,

Annexure P1, passed in Reference No.3/2007 by the Madhya Pradesh Industrial

Tribunal, Indore (in short, “the Tribunal") whereby it has answered the reference
in favour of respondents. i

2. Petitioner, Madhya Pradesh Hasta Shilpa Hathkargha Vikas Nigam
Maryadit, is an instrumentality of the State and is engaged in the business of
manufacture and sale of cloth and handicraft. By order dated 27.8.1994 it appointed
the respondents in “clear vacancies” in the pay scale of Rs.750-945 for a period
of one.year on the posts of Peon/ Chowkidar. These appointments were renewed

WP, No.5315/2008 (Jabalpur)
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every year up to 30.4.2006, The respondents, thus, continuously worked for-about
12 years in regular pay scales. But their appointments were not renewed from-
1.5.2006 onward and instead they were asked to execute bonds on stamp paper
of Rs.50/- each, as per letter marked as Ex.PS5, if they desired further employment.
The form of bond indicates that respondents were offered further employment on -
consolidated salary of Rs.4,280/~ per month and not regular pay scale and their
appointments were to be treated as "contractual employment". Since the
respondents did not execute the bonds, they were not paid salary from 1.5.2006
despite their attendance being marked up to November 2006. The petitioner also
treated the services of respondents terminated from 1.5.2006 though it did not
pass any formal written order in this regard. Aggrieved with the petitioner's
conduct, the respondents raised a dispute stating that their status, security, tenure
of employment and the terms and conditions' of service cannot be unilaterally
changed by compelling them to execute bonds for fresh appointment.

3. The Deputy Labour Commissioner, Bhopal, in exercise of powers delegated
to-him by the State Government, referred the dispute under section 10 of the
Industrial Disputes Act, 1947 to the Tribunal for adjudication. The term of reference
was as under:

T AT AHDT T 3 43 DY fRATF 01.05.2006 | da9 BT AT
T HR g7 Vay vl # 9RadT TR dd W S w5 g Aged @
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4. On15.10.2007 the Tribunal issued notices to the petitioner as well as respondents
about the reference and fixed the case for 16.11.2007. On that date the respondents
submitted their statement of claim whereas the petitioner submitted its statement of
claim on 3.1.2008. The Tribunal on 3.1.2008 gave the petitioner and respondents one
week time to file documents and affidavits in support of their respective claims. On

- 11.1.2008 the petitioner and respondents filed their affidavits and even exchanged the

copies of affidavits. After this was done, the Tribunal as agreed heard the final
arguments on 30.1.2008 and then passed the award on 14.2.2008.

5. The Tribunal by the impugned award has answered the reference in favour
of respondents. It has held that non-payment of wages to them from 1.5.2006
was illegal and since they had continuously worked on their posts in clear vacancies
for nearly 12 years without any complaint, they acquired the status of permanent
employees. The Tribunal has also held that the condition imposed by the petitioner
for executing bonds on stamp paper of Rs.50/- each by the respondents was not
legal and proper and directed the petitioner to reinstate them with full back wages
from 1.5. 2006 .The Tribunal has further directed that respondents will be paid
wages as per pay scale and at the rate at whlch they were gettmg on 30 4, 2006
with usual increments and allowances. '



2564] M. P. H.S. H. VN. Maryadit vs. Om Prakash Kori ~ [LL.R.[2010]M.P,

6. In the petition although number of grounds are mentioned for challenging
the award, the learned Advocate General appearing for petitioner, however, during
the course of arguments has pressed the petition only on the ground that since the
Tribunal has not recorded the evidence of witnesses, as required under Rule 10-
B(6) of the Madhya Pradesh Industrial Dispute Rules, 1957 (in short, “the Rules"),
the award is illegal. According to the learned Advocate General, the award has
been passed against the principles of natural justice as the petitioner was deprived
of its right to cross-examine the witnesses of the respondents whose affidavits
were filed. The learned counsel for respondents, on the other hand, defended the
fegality of the award by submitting that the procedure adopted by the Tribunal is
strictly in accordance with the rules.

7 Part Il of the Rules deals with the powers and procedure of the Tribunal
while adjudicating an industrial dispute referred to it under section 10 of the
Industrial Disputes Act. Rule 24 empowers the Tribunal with certain powers of
the Civil Court one of which being power to receive evidence on affidavit as
contained in Order 18 Rule 4 of the Code of Civil Procedure, 1908 (in short, “the
Code™). The object of this rule is to subserve the larger purpose of cutting down
the time of Tribunal in recording the evidence of witnesses. The procedure of
examination of each witness referred to in Rule 10-B(6) is applicable only when
the Tribunal decides to examine a witness. The examination of witness in every
case is not mandatory because the Tribunal can receive evidence on affidavit.
Under Otder 18 Rule 4 of the Code as introduced by the Code of Civil Procedure
(Amendment) Act examination-of a witness in Court is necessary only for cross-
examination. The examination-in-chief of a witness is contained in his affidavit.
The object of the amendment is to save time of the Court. In the case at hand, as
already mentioned above, the parties had filed affidavits of their witnesses in the
Tribunal and even exchanged copies of the affidavits so filed. None of the parties
applied to the Tribunal for calling the witnesses whose affidavits were filed for
cross-examination. In such a situation it was not necessary for the Tribunal to suo
motu call the witnesses for examination before it. It, therefore, cannot be held
that the Tribunal followed a wrong procedure by deciding the reference on affidavits
without examining oral evidence and the petitioner was victim of the violation of
principles of natural justice.

8.  Here we find it profitable to refer the decision of the Supreme Court in
Ameer Trading Corporation Ltd. vs. Shapoorji Data Processing Lid. AIR
7004 SC 355 wherein it has observed in the context of Order 18 Rule 4 of the
Code that presence of a party during examination-in-chief is not. imperative and
.an objection to any statement made in the affidavit can always be taken before
the court in writing whereupon the attention of the witness can be drawn while
cross-examining him. In this case, the Supreme Court has also observed that
there may be cases where a party may not feel the necessity of cross-examining
a witness, examined on behalf of the other side, and the time of the court would

v
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not be wasted in examining such witness in open court. Thus, even according to
the Supreme Court, cases can be decided on affidavits where a party may not
feel the necessity of cross-examining a witness, :

9. Forthese reasons, we find no merit in the petition. The petition is accordingly
dismissed but without any order as to costs. _ .
Petition dismissed.
LL.R. [2010] M. P., 2565
APPELLATE CIVIL
Before Mr. Justice Sanjay Yadav

15 February, 2010*
NISHA PATEL & ors. . ... Appellants
Vs. .
SYED MUSTAQ & ors. : ... Respondents

A.  Motor Vehicles Act (59 of 1988), Section 166 - FIR was in respect
of Santre Car bearing registration No. MP20F2002 whereas it was the Maruti
Car which was registered on this number - The evidence of two witnesses whose
name are given in FIR may be sufficient to prove that it was Maruti Car bearing
registration No. MP20F2002 which caused accident. (Para 10)
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B.  Motor Vehicles Act (59 of 1988), Section 166 - Compensation -
Quantum - Deceased aged about 35 years of age - No proof of his income -
Held - Notional income fixed to Rs.24.000/- pa. - Applying a multiplier of
16 the dependency awarded as Rs. 3,84,000/- and Rs.16,000/- Juneral
expenses and loss of consortium - Compensation computed to Rs.4,00,000/-
along with interest @ 6% p.a. ; (Para 11)
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Sardar Avtar Singh, for the appellants.
None, for the respondent Nos.1 & 2.
Nirmala Nayak, for the respondent No.3.

*M.A. No.1223/2006 (Jabalpur)
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ORDER

SanJaY Yapav, J. :—With the consent of learned counsel for the parties the
matter is heard finally.

2. Challenge put-forth in the present appeal filed under Section 173 of the
Motor Vehicles Act, 1988 is to an award dated 24.12.2005 passed by X1 Additional
Motor Accident Claims Tribunal, Jabalpur in M.V.C No. 48/2005 whercby the
claim petition preferred by the appellants claimants under Section 176 has been
dismissed.

3. Brief facts leading to filing of claim petition are that, on 5.11.2002 Ramesh
Patel, the deceased, appellant No. L’s. husband while was coming back to his
house on scooter bearing registration No. MP 20 KD 9217 met with an accident
near Shashtri Bridge. The accident was caused by a vehicle bearing registration
No. MP 20-F/2002. FIR (Ex. P-1) was lodged on 5.11.2002 at 13.30 against the
driver of MP 20-F/2002, reported to be a Santro Car, by one Hareram Chourasia.
The legal representatives of Ramesh Patel preferred the claim petition for
compensation of Rs.9,30,000/-. The Claims Tribunal after considering the entire
material on record rejected the Claim Petition on the ground that the claimants
have failed to prove that the accident was caused by Maruti Car bearing registration
No. MP 20 F/2002. It held that the FIR was in respect of Santro Car bearing
registration No. MP 20 F/2002; whereas it was the Maruti Car which was
registered vide aforesaid registration No.. The Trial Court thus, disbelieving the
plea put-forth by the legal representatives of the deceased, rejected the claim
petition.

4. Criticizing the aforesaid verdict it is urged by learned counsel for the appellant
that the trial court grossly erred in rejecting the claim petition on mere technicalities.
It is contended that there were two eye witnesses who were examined in the
claim case, whereupon, they have categorically deposed that it was the Maruti
Car bearing registration No. MP 20 F/2002 which caused accident; consequent
whereof Ramesh Patel sustained injuries and later on succumbed to the same. It
is contended that mere mention of a Santro Car in the FIR lodged by one passerby,
who witnessed the accident, is not a sufficient ground to reject the claim petition °
when there was a specific mention of registration number inthe FIR. Itis contended
that the trial court ought not to have rejected the claim, instead it should have
. allowed the same. It is further submitted that, the trial court also erred in holding
the deceased Ramesh Patel was a non-earning member. It is submitted that the
deceased was employed as Cook in a restaurant and.was earning approximately
Rs.5,000/- per month, It is contended that the Tribunal committed an error by
holding that the said Ramesh Patel was a non-carning member. It is accordingly
urged that the award passed by Claims Tribunal is liable to be set aside and the
suitable compensation be awarded in lieu of death of Ramesh Patel.

5. The respondents on their turn have opposed the relief sought for by the
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appellant. Learned counsel appearing for respondent No. 1 supports the finding
arrived at by the Tribunal that there being contradiction in the evidence led by the
appellant and the story narrated in the FIR, the Claims Tribunal was Jjustified in
rejecting the claim petition on the ground that the claimant had failed to prove that
the death of Ramesh Patel was caused in an accident during course of use of
motor vehicle, i.e., Maruti Car bearing registration No. MP 20 F/2002. To bring
home his submission, the learned counsel has placed reliance on the FIR (Ex.
P-1) and reply filed on behalf of respondent No. 1, the owner in the trial court.

6.  Admittedly, respondent No, 1 did not enter into witness box to prove the
contentions put-forth by him in written statement. The learned counsel for
respondent No. | placing reliance on contentions put-forth in the written statement
filed before the claims tribunal further submits that, in case if the claimants are
held entitled for compensation then the same has to be born by the Insurance Co.
as the vehicle, i.e., Maruti Car bearing registration No. MP 20 F/2002 was insured
with New India Assurance Co. Branch, Rewa for the period 30.10.2002 to
29.10.2003 vide policy No. 450402/31/02/02537.

7. Respondent No. 3 while supporting the award has to submit that, the vehicle
in question was not insured with it and, therefore, the Insurance company cannot
be held liable for the compensation. It is further contended deccased was on
scooter and had collided with an oncoming car and thus was equally responsible
for the said accident and for that no liability can be fastened on the Insurance
Company. ) :

8.  Regarding death of Ramesh Patel and the factum of insurance of Maruti
Car M.P. 20 F 2002 the Claims Tribunal has returned a finding that, death of
Ramesh Patel was due to accident caused by motor vehicle during course of its
operation and he died due to the injuries sustained by him by the said accident. In
respect of insurance the Claims Tribunal in paragraph 13 of its award has recorded
a finding that Maruti car bearing registration No. 20 F 2002 was duly insured for
the period between 30.10.2002 to 29.10.2003. The Tribunal has further found
that the Insurance Company has failed to prove that there was a breach of policy.
These, findings being not questioned by either of the party, viz., the owner and the
Insurance Company, are not interfered with.

9. Next and the vital question for adjudication is as to whether the Trial Court
faltered in rejecting the claim on the ground that the claimants have failed to
prove that the accident was caused by Maruti Car bearing registration No. MP
20 F 2002 and whether the Tribunal was justified in holding that Ramesh Patel
was a non-carning member,

10.  Coming to the first question the Claims Tribunal primarily relied upon FIR
(Ex. P-1) and the pleadings in written statement filed by respondent No. I, the
owner of Maruti Car. Admittedly, the FIR was lodged by one Hareram Chourasia,
a passerby who having distinctly noted the registration number of the offending
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vehicle lodged a complaint against the driver of the said vehicle, though the vehicle
was depicted as Santro Car. However, when the statement of eye-witness, viz.,
Shiv Kumar Sen (A.W. 2) and Prakash Patel (AW -3) is minutely scanned and
corroborated with the fact as they appear in the FIR it leaves no iota of doubt that
Maruti Car bearing registration No. MP 20 F 2002 whereby the accident was
caused on 5.11.2002. The Claims Tribunal though placed reliance on the pleadings
in the written statement but the fact is that respondent No. 1, the owner of Maruti
Vehicle MP 20 F 2002 did not enter into witness box to substantiate the stand
taken by him in the written statement nor any witness has been examined to
prove that the Maruti M.P. 20 F 2002 on 5.11.2002 at 3 p.m. was being plied at
Rewa and not at Jabalpur. The eye witnesses, viz., A.W.-1 and A.W. 2 have
categorically stated that they have witnesses the accident and also noted the car
and its registration number. There thus being a direct evidence on record, the
Claims Tribunal definitely fell into error by placing reliance on the FIR and pleadings
in the written statement of respondent No. 1, owner of Maruti Car MP 20 F 2002.
The said finding by the Claims Tribunal being contrary to the evidence on record
is hereby set aside. It is held that it was Maruti Car bearing registration No. MP
20 F 2002 whereby an accident was caused on 5.11.2002 resulting into death of
Ramesh Patel.

11. Now coming to the aspect of loss of dependency, the widow of the deceased
has categorically stated that the deceased was employed as cook in a restaurant
and was earning Rs.5000/- per month. True it is that no documents are brought
on record to substantiate the submission. However, keeping in view that the
deceased was about 35 years of age and was maintaining a family he definitely
would have been an earning member and not a non-earning member as has been
held by the Claims Tribunal. Since there is no documentary evidence on record
the approximate wages which the deceased must be getting around Rs.120/- per
day and if he was getting work for 25 days the monthly income which he was
getting must be aronnd Rs.3000/- the deceased must have been spending on
himself 1/3rd of the said income and was spending 2/3rd on his family, i.e., Rs.
2000/- per month. The annual dependency thus comes to Rs.24000/-. Since the
deceased was 33 years of age by applying multiplier of 16 as applicable for the
age group of 35 to 40. The total dependency comes to Rs.3,84,000/-; by adding
Rs.16,000/- towards conventional head such as funeral expenses, loss of
consortium; the total compensation comes to Rs.4,00,000/-.

12. At one stage it was suggested by learned counsel for the parties to remit
the matter for adjudication by the Claims Tribunal. However, since the entire
evidence is on record and the accident is of the year 2002, in the interest of
justice the matter is finally decided instead of remitting the same for adjudication
before the Claims Tribunal.

13.  In view of above the appeal is allowed. The appellants claimants shall be
entitled for compensation of Rs.4,00,000/- and ‘the interest @ 6 % per annum
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from the date of appeal; of which Rs.1,50,000/- + Rs.1,50,000/- be put in fixed
deposit in the name of appellants No. 2 and 3 for a period ‘of five years in a
Nationalized Bank and out of Rs.,00,000/-, Rs.50,000/- may be deposited in a
fixed deposit with Nationalized Bank and remaining 50,000/- be paid to appellant
No. 1. The appellants would be entitled to draw the interest. The liability for
compensation should be jointly and severally borne by respondent Nos. | and 2.
The appeal is allowed to the extent above.

14, The appeal is allowed to the extent above. However, no costs.

C.c. as per rules.
Appeal allowed.
ILL.R. [2010] M. P., 2569
APPELLATE CIVIL
Before Mrs. Justice S.R. Waghmare

26 July, 2010*
C.B. AWASTHY, SENIOR CO-OPERATIVE INSPECTOR
PRASHASAN SAHAKARI VIPNUN SANSTHA & anr. ... Appellants
Vs.
RAMNARAYAN & ors. ... Respondents

Motor Vehicles Act (59 of 1988), Section 166 - Vicarious liability -
Deceased, an employee of appellant drove the motorcycle of employer and
dashed against the tree, causing death of himself and one pillion rider -
Held - In present case, it is not established that the deceased had gone on
official work with permission of employer, hence liability cannot be imposed
on the owner/employer - Appeal allowed. , (Paras 14 & 16)
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Cases referred :

1989 ACY 938, 1966 ACJ 89.

Sanjay Sharma, for the appellants. .

Tarun Kushwah, for the respondent Nos.] & 2.

ORDER ' ,

S.R. WagGuMaRe, J. :~This is an appeal filed by the Senior Co-operative
Inspector Prashasan Sahakari Vipnan Sanstha under Section 173 of the Motor
Vehicles Act (hereinafter referred as 'the Act’) challenging the award dated
26.03.2002 passed by the Additional Motor Accidents Claims Tribunal, Garoth in

*M.A. No.1164/2002 (Indore)
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M.A.C.T. No.61/94 mulcting the liability on the appellants to pay compensation
of Rs.76,000/- to the claimants and respondents No.1 and 2 in the present case.

2. Ramnarayan the applicant was the owner of a tailoring shop which was
situated near the institution of appellant No.2 Sahakari Vipnun Sanstha, Maryadit
at Shamgarh, Garoth. On the date of incident i.e.9.10.94, the employees of non-
applicant No.2 Ravi Kishore and Manikchand were to go for some office work on
their motorcycle at Khadavada and requested the son of the applicant Balwant to
go with them. On completing work of the institution on 10.10.94 at 12.30 pm in
the night when all the three persons were returning, Ravi Kishore driving the
motorcycle rashly and negligently near Varkheda Gangasa on the Khadavada Road,
dashed against the tree and due to the accident Ravi Kishore and Balwant both
died on the spot itself. Manikchand was injured. The report was filed at Police
Station Garoth and the bodies were sent for postmortem examination.

The claimants on behalf of Balwant stated that he was their only son and
sole bread earner of the family and after his death they were legal representatives
and entitled to compensation since the accident had occurred due to the negligence
of Ravi Kishore the employee of the institution. They claimed for compensation
of Rs.4,00,000/- with interest.

Non-applicant No.l C.B. Awasthy, the Senior Co-operative Inspector
Prashasan Sahakari Vipnun Sanstha and non-applicant No.2 the Sahakari Vipnun
Sanstha Maryadit resisted the claim, stating that the deceased Balwant was
unemployed and the applicants were not dependent on him. Moreover, he also -
deposed that Ravi Kishore and Manikchand the employees of the institution had
taken the motorcycle illegally at 12.30 in the night and the institution had not sent
any official to Khadvada for any work. So also it was alleged that the son Balwant
was not an employee of the institution and therefore not entitled to any
compensation. The non-applicant institution also took up the plea that the Ravi
Kishore was the driver of the alleged vehicle and his legal representatives would
be responsible for paying the compensation if any to be paid to the applicants.
Moreover only employees were entitled to Workmen's Compensation and the claim
was not within the jurisdiction of the MACT.

3. Non-applicant No.3 the government of Madhya Pradesh demed all the
allegations and stated that it was merely a formal party and not necessary party
and was not liable for any claim made by the claimants.

4, The Tribuna! on considering the evidence, however, came to the conclusion
that Ravi Kishore was responsible for causing the accident by rash and negligent
driving and at the time of the accident although, he had not sought proper permission
from the co-operative Vipnun Sanstha, yet the vehicle was under the control of
non-applicant No.1. Shri Awasthy as he was the officiating Senior Co-operative
Inspector and the State was the controlling authority. Moreover, the vehicle was
not insured and hence the Tribunal on considering the evidence adduced came to
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the conclusion that the non-applicant Vipnun Sanstha and the officiating person
Shri Awasthy the appellant No.1 were Jointly and severally liable to pay the
compensation {o the claimants as owner of the alleged vehicle,

3. On assessing the claim, the Tribunal came to the conclusion that the
appellants claimants were entitled to sum of Rs.76,000/-. Being aggrieved the co-
operative society and Shri Awasthy the Senjor Officer filed the present appeal
challenging the liability whereas the non-applicants claimants have also filed cross-
objections and prayed for enhancement of compensation.

6. The main contention by the Counsel for the appellants is that the appeliant
co-operative society was not liable to pay the compensation because on the
principles of liability, the driver alone would be personally liable for the injury or
death caused by his negligence. Placing his reliance on Nerati Pichamma and
another Versus Pasumala Arogiya and others {1991 ACJ 251] Counsel stated
that unless there is jural relationship of master and servant between the owner
and driver, the doctrine of vicarious liability cannot be extended to the third party;
driver alone liable. -

7. Counsel placed reliance on Sitaram Motilal Kalal Versus Shantanuprasad
Jaishankar Bhatt and others [1966 A.C.J. 89 whercas the full Bench has held
that owner of car had entrusted it to another for plying it as a taxi. The latter
gave it to.the cleaner for taking driving test and it was held that while taking the
test he knocked down and injured the claimant, the owner was not vicariously
liable for the tort. The Apex Court has in the said case observed that the law is
settled that a master was vicariously liable for the acts of his servant acting in the
course of his employment. Unless the act was done in the course of employment,
the servant's act would not make the employer liable. The act must either be a
wrongful act authorized by the master or a wrongful and unauthorized mode of
doing some act authorised by the master.

8. In the instant cdse, Counsel for the appellants has contended that there
was categoric evidence led by appellant No.1 Shri Awasthy that he was only the
presiding and acting officer of appellant No.2 Sahakari Vipnun Sanstha Maryadit
since there was no elected body at the time of the incident. Moreover, Shri
Awasthy has also categorically stated that on the date of incident, neither Ravi
Kishore or Manikchand who are employees of the appellant No.2 Vipnun Society
had sought permission to take the vehicle to Khadavada Gangasa. Moreover the
geographical jurisdiction of the officer Shri Awasthy was only till Shamgarh and
its marketing society whereas Garoth was beyond the jurisdiction of the appellant
No.1 Shri Awasthy. Counsel stated that acts were done illegally by the employees,
then under such circumstances the employer cannot be held liable to pay
compensation. Only for legal acts done in the course of duties the co-operative
society or the officials would be liable for the acts of its employees. Counsel
prayed that mulcting of the liability on the appellants be set aside..
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9. Counsel for the Respondent claimant on the other hand has vehemently
stated that the deceased Balwant was persuaded by the employees of the appellant
co-operative society Ravi Kishore and Manikchand to accompany them and hence,
it could not be said that the deceased Ravi Kishore was not the employee of the
society at the time of the incident. Merely because Balwant was not aware that
the Ravi Kishore, Manikchand and Balwant were not doing anything contrary to
the interests of the society, for that matter however, not doing anything illegally.

10. Counsel for the respondent claimant placed reliance on judgment of the
High Court of Andhrapradesh at Hyderabad in the case of Oriental Insurance
Company Co. Ltd. vs. S.A. Gafer and others [1989 ACJ 938] to state that in a
similar case the Court had considered that when a person had possession of the
ignition-key of the motorcycle and while driving it caused accident and question
before the Court was, whether the owner vicariously liable for the tort committed
by the motor-cyclist; it had held that the driver was driving the vehicle with the
express or implied permission of the owner; when the driver is in possession of
the ignition-key, the presumption is that he was driving the vehicle with the
permission of the owner unless established otherwise.

11. Counsel for the respondent claimant fully supported the judgment of the
Tribunal and stated that the Tribunal had held that both the employees Ravi Kishore
as well as Manikchand were in the employ of the appellant co-operative society
and whereas deceased Ravi Kishore was paid all the benefits under the Workmen's
Compensation, merely because Balwant was a third party under the circumstances;
the claimants have been denied the benefits. Moreover, since the Govt. vehicle
was not insured in such circumstances, Counsel stated that even under the principles
of natural justice, no fault could be found with the liability mulcted on the non-
applicant co-operative society. Counsel prayed that the judgment of the lower
Court was fully in accordance with the provisions of law and the appeal be
dismissed. He, however claimed that just and fair compensation had not been
awarded, merely Rs.76,000/- was awarded by the Tribunal for the death of a 20
years old youth.

12. Counsel further urged that the dependency was wrongly assessed by
presuming that deceased Balwant was ecarning Rs.30/- per day and for 20 days a
month Rs. 600/- and Rs. 7,200/- per annum. One third deducted Rs. 2,400/- would
amount to Rs. 4,800/- and the multiplier of 15 was used which ought to be enhanced.
Counsel stated that at least Rs. 80/- per day ought to have been calculated and
Counsel prayed that the amount be enhanced and the impugned award be set
aside. :

13. On considering the above submissions, I find that the legislation and its
application under the Motor Vehicles Act has undergone a sea of change.
Compensation granted by insurance companies to victims of motor accidents has -
become a regular and routine phenomena, however in the peculiar facts and
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circumstances of the present case the victim Balwant waslll:ravell'ing on-a
government vehicle, the ill-fated motorcycle belonging to the appellant Vipnun
Sahakari Society and therefore, it was not insured; and consequently the question
whether the parents of Balwant would be entitled to receive compensation from
the appellant society for the negligent act of its employee Ravi Kishore who was
admittedly driving the motorcycle. The tribunal has also found that the accident
had occurred due to his negligence and this fact has not been controverted by any
of the parties till date.

14. The other important point raised by the Counsel for thc appellant is that
even if the relation between the appellant and deceased Ravi Kishore is one of
master and servant, the master. cannot be responsible for the illegal acts of its

- employee, the driver or the actual tort feasor alone would be liable and in the

present case it has not been established that Ravi Kishore had gone to Khadavda
on official work with permission of the appellant society.

15. Considering the case of S.4. Gafer (supra), I find that the learned Judge
of the Hyderabad High Court was dealing with the co-extensive liability of the
insurance company vis-a-vis the owner of the vehicle and had held that since the
motor-cyclist was usingthe motorcycle in a public place with the express or implied
permission of the owner, therefore, thé owner is vicariously liable and therefore,
the owner, driver and insurance company were held to be jointly and severally
liable. The learned Judge has considered the presumption that since the driver is
in possession of the ignition key, the presumption is that he was driving the vehicle .
with the permission of the owner unless otherwise established,; and consequently
muleted the liability on all the respondents co-extensively.

16. I find that the learned Judge of the Tribunal has also got carried away by
the attractiveness of the said argument in the present case. Undoubtedly the
provisions of the M.V, Act are meant for the benefit of the accident victims.but at
the same time the important fact that must not be lost sight of is that the claimant's
should'be entitled under the provision of law for the compensation from the owner,
driver or insurance company; and when Counsel for the appellant Shri Sharma
has drawn my attention to the fact that the question of vicarious liability of the
owner and insurer and employer in a motor vehicle accident has been concluded -
by the Apex Court way back in the year 1966 by a full-Bench decision in the
matter of Sitaram Motilal (supra) then the question of deviating from the same
does not arise at all and the liability cannot be mulcted on the owner/employer and
impugned judgment therefore must be set aside in this regard.

17. It may also be noted at this stage that there was a dissent recorded by
Hon'ble Justice K. Subba Rao who recorded his dissent in the case of Sitaram
Motilal Kalal Vs. Santanuprasad Jaishankar Bhatt and others [1966 A.C.J.
89] thus: .

el

"19. The doctrine of constructive liability is in a process
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of evolution. It is a great principle of social justice. A court

_ na longer need be over weighed with the old decisions on

" the subject given under radically different circumstances,
for now the owner of a car in India is not burdened with an
unipredictable liability as there is a statutory compulsion on
him to insure his car against third-party liability and his
burden within the framework of the Motor Vehicles Act is
now transferred to the insurer."And consequently

"32. In thie result, agreeing with the High Court, I hold
that the 1st defendant is liable.in damages to the plaintiff
for the accident caused by the 3rd defendant. The appeal
fails and is dismissed with costs."

18. However the majority decision was against the claimants, the appeal was
allowed and the view that the employer appellant cannot be mulcted with vicarious
liability for the wrongful acts of his employee or agent has not been set aside till
date and holds the field till today.

19. Counsel for the respondent has placed reliance on a single bench decision
of the High Court of Andhra Pradesh, whereas the decision in Sitaram (supra) is
by a Full Bench of the Apex Court and therefore, must hold the field unless set
aside. Consequently since the Counsel for the respondent in the present case has
been unable to establish that the motor-cycle was being driven by Ravi Kishore in
the course of his employment and there was no violation ‘of law despite there
being three riders on the motor-cycle, I am of the considered opinion that the
judgment of the lower Court needs to be set aside.

20. So also considering the cross-objections, I find that no fault can be found
with the assessment of income of the deceased Balwant, since there is no evidence
on record to support the claim that he was earmning his livelihood as a tailor then
the notional income taken by the Tribunal for the assessment is adequate under
the circumstances. The cross-objections are hereby dismissed.

21. Ex-consequentii, the appeal is allowed, the judgment of the lower Court is
set aside to the extent that the owner appellants are exonerated from the liability
to pay compensation to the claimants, the driver alone would be liable unfortunately,
he died in the accident itself. ’

22. Thus the appellants are entitled to refund of deposit if any already paid in
the Trial Court and it is directed that the Trial Court shall pass appropriate orders
for the same on proper application forthwith.

Appeal allowed.
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APPELLATE CIVIL
Before Mrs. Justice S.R. Waghmare

9 August, 2010*
NATIONAL INSURANCE COQ. LTD. INDORE ... Appellant
Vs. '
MANGILAL & ors. ... Respondents

A. Motor Vehicles Act (59 of 1988), Section 166 - Evidence - FIR
can be used as a piece of evidence when relied on by both the parties. (Para 7)
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B. Motor Vehicles Act (59 of 1988), Section 147 - Liability of
insurer - Claimant got injured, when travelling, as part of band being
transported to the wedding party in the tractor trolley, insured for use for
agricultural purposes only - Held - Insurance Company exonerated from
liability. (Paras 8 & 10)
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Cases referred : _

2003 ACJ 1 (SC), 2007 ACJ 1928, 2007 ACJ 10, 2009 ACT 925.

S.¥. Dandwate, for the appellant/Insurance Company.
None, for the respondents.

ORDER

S.R. WaenMARE, J. :-This is_an appeal filed by the insurance company
under Section 173 of the Motor Vehicles Act (hereinafter referred as 'the Act).
being aggrieved by the award dated 11.12.2002 passed by the IVth Member,
MACT, Indore in Claim Case No.187/99 mulcting the Liability on the appellant
insurance company to pay compensation to the claimant Mangilal.

2. Brief facts of the case are that on the date of incident ie. 17.02.1999
claimant Mangilal was travelling on the tractor trolley insured with the appellant
National Insurance Company Ltd. and which was’ rashly -and negligently driven
by respondent No.2 Omprakash, the tractor trolley toppled down and resulted in
grievous injuries to Mangilal. The tractor trolley was owned by Bhuansingh
respondent No.3. The claimant preferred a claim before the learned MACT
seeking compensation on various grounds from the appellant as well as respondents

*M.A. No.1200/2003 (Indore)
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No.2 and 3. The claim was resisted by the insurance company on the ground that
Mangilal was an unauthorized passenger on the said vehicle and therefore, due to
the conditions of violation of policy, the appellant insurance company was not
liable to pay the compensation. The learned Tribunal however, framed the issues
and on recording the evidence, awarded a sum of Rs.20,000/- to the claimant
holding the respondents jointly and severally liable to pay the same with 9% interest
per annum from date of application. The Insurance Company also filed review
before the Tribunal; stating that it had erred in mulcting the liability on the Insurance
Company since there were several cases by the Apex Court to the contrary like
New India Assurance Company vs. Asha Rani & others 2003 ACJ 1(SC) which
have not been considered. The review was also dismissed by the Tribunal and
hence the present appeal by the appellant insurance company. '

3. Counsel for the appellant insurance company has vehemently stressed the
fact that the tractor trolley belonging to respondent No.3 Bhuansingh was not
covered for passenger risk and therefore, no liability could be fastened on the
appellant. He urged that the claimant Mangilal was going to a wedding and was
being carried by the tractor trolley and his risk was not covered under the policy
sincé like gratuitous passengers being carried in the goods vehicle are not covered
by the policy, in a similar manner it was the condition of breach of the policy and
the negligence was of the driver of the vehicle alone, the company was not liable.
He urged that the award was against the settled principles of law and evidence
adduced by the appellant. Counsel also stated that the review of the appellant
insurance company was also dismissed by the Tribunal and hence both the
judgments in review as well as the claim case be set aside.

4. Counsel for the appellant also urged that the fact that vehicle which was
insured for agricultural purposes was being used for carrying passengers and
hence, there was violation of conditions of policy which has been ignored by both
the MACT as well as the Court reviewing the order.

5. Counsel relied on Oriental Insurance Company Ltd. Versus Premlata
Shukla and Others [2007 ACJ 1928] to state that the FIR had been filed to
indicate that the driver of a van had not driven the van rashly and negligently. In
such a case the FIR could be relied upon for evidence, irrespective of the fact
that contents of the document were proved or not. Relying on Mithlesh and
others Versus Brijendra Singh Baghel and others [2007 ACJ 10]. Counsel
stated that this High Court had also considered the case of death of a person
travelling on the mudguard of tractor attached to trolley when the vehicle turned
turtle. The tractor was insured for use for agricultural purposes but was
transporting sand for construction of house and the Court had held that there was
breach of policy and insurance company was exempted from liability. Finally
relying on National Insurance Co. Ltd. Versus Rattani and others [2009 AC]
925]. Counsel stated that the Apex Court had held that liability of insurance
company when the vehicle is a goods vehicle and truck was carrying 30-40 per'soris
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turned turtle and the claimants had stated that these passengers were travelling in
the vehicle as representatives of owner of goods and not as members of the
marriage party; the question was considered that whether the victims of the accident
were travelling in the truck as gratuitous passengers and the Apex Court held that
insurance company is exempted from liability.

6. However, none has appeared on behalf of the respondent claimant Mangilal
in the present case although served and since the appeal is of the year 2003 and
original claim is of the year 1999, the matter is taken for hearing on merits.

7. On considering the above facts, I find that two questions arise for
consideration whether the insurance company can be made liable to pay the
compensation when it has taken the plea that the vehicle was being used contrary
to conditions of policy and secondly whether the FIR can be considered as a
piece of evidence. Considering the second question first, I find that undoubtedly
the certified copy of the FIR can be used as a piece of evidence since it is being relied
on by both the parties and admittedly Mangilal the claimant was part of the band that
was being transported to the wedding party according to the contents of the FIR.

Now considering the first question, I find that it is trite to state that when
there are violations of conditions of the insurance policy the liability to pay
compensation cannot be mulcted on the insurance company. However, in the
instant case, in review petition also the learned Judge of the Tribunal had been
dissatisfied by the explanation rendered by Sushil Kumar Khandelwal (P.W. 1)
the insurance company representative regarding the conditions of policy not being
explicitly explained, and the violation was also not specifically pointed out. And 5
besides the fact that the claimant was not in the employment of respondent owner
or his status was also not proved and hence the liability was specifically mulcted
on the insurance company by the Tribunal.

8. On closer scrutiny, I find that Shri Kandelwal P.W. 1 has stated that the
vehicle had a comprehensive policy and third party risk was covered on examining
Ex.D/1, D/2, and D/3 the insurance cover note and policy etc. I find that the
policy vide cover note (Ex.D/2) made provisions for cover of six labourers and
extra premium of Rs. 90/- was paid for the same. From Ex.D/3, the insurance
policy, it is evident that the tractor trolley was insured for use of vehicle for -
agricultural purposes only according to Chapter 14 (1)(b)(c) and third party risk
was also to be covered only when the vehicle was being legally and validly plied
for agricultural purpose only.

9. Then considering this singular fact in the light of Asha Rani (supra), I think
that the learned Judge of the lower Court has erred in holding that the insurance
company was liable to pay the compensation. I find reinforcement in the view of
the Apex Court in the matter of Rattani (supra) whereby members of a marriage
party were denied to be representatives of the owner of goods or gratuitous
passengers.
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10.  Thus, the liability has been wrongly mulcted on the insurance company and
it is hereby exonerated and the impugned award is set aside to that extent.

11. The finding of negligence has attained finality for it has not been challenged
either in the Court below or before me. Similarly I find that the assessment of
compensation to the claimant is based on the evidence led before the Tribunal and
in the instant case no fault can be found with the amount of compensation assessed
at Rs.20,000/- since it has not been challenged before me by way of cross-objection
or otherwise and has therefore, attained finality.

12.  Thus, the appeal is partly allowed and the award is modified as follows:

the insurance company is exonerated from the liability to pay the
compensation, the compensation of Rs.20,000 with 9% interest shall be paid by
Respondent No.2 driver Omprakash and Respondent No.3 owner Bhuansingh
jointly and severally Rest of the findings need not be disturbed and are hereby
upheld.

Appeal partly allowed.
I.L.R. [2010] M. P., 2578
APPELLATE CIVIL
Before Mr. Justice N.K. Mody

12 August, 2010*
SHRI BHAGWATACHARYA NARAYAN
" DHARMARTH TRUST, BALAJI MANDIR & ors. ' ... Appellants
) Vs.
JAI PRAKASH ... Respondent

A. Accommodation Control Act, M.P. (41 of 1961), Section 3(2) -
Exemption - Appellant Trust is registered at Bombay and the property of
Trust is also situated in M.P. - Held - Registration of Trust under the provisions
of Bombay Public Trust Act, suffice the purpose and the exemption granted
u/s 3(2) of M.P. Accommodation Control Act is equally applicable for the
appellant Trust. (Para 8)
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B. Accommodation Control Act, M.P. (41 of 1961), Sections 3(2)
& 20 - Even if a public institution who is not covered u/s 3(2) of the Act files-

a suit for eviction, then too, the said institution is not governed by S. 12, but
is governed by S. 20 of the Act. (Para 9)

*S.A. No.159/1997 (Indore)
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Cases referred :

1994 MPLJ 597, 1999(2) jLJ 379, 1997(I) MPWN 3, 1968 MPLJ 545.

H.Y. Mehta, for the appellants.
N.K. Maheshwari, for the respondent.

JUDGMENT

N.K. Mobv, J. :-Being aggrieved by the judgment and decree dated 26.7.96
passed by IInd Addl.District Judge, Jhabua in Civil Appeal No.2-A/96, whereby
the judgment and decree dated 19.2.96 passed by Civil Judge Class II, Alirajpur
in Civil Suit No.36-A/91, whereby suit filed by the appellants for eviction was
dismissed, was maintained, the present appeal has been filed.

2. The appeal was admitted by this Court vide order dated 21.8.97 on the
following substantial question of law:-

"(1) Whether in the facts and circumstances of the case, the f'mding
of the Court below with regard to the need of the plaintiff/
appellants of the suit accommodation is perverse and contrary to
the evidence 7"

(2) Whether in the facts and circumstances of the case, the Court
below has committed an error in not applying Section 20 of the
M.P.Accommodation Control Act to the present Case ?

3.  Short facts of the case are that appellants filed a suit for eviction on
24/7/91 against the respondent Jai Prakash alleging that appellants are Trustees
of the Trust Bhagwatacharya Narayan Balaji Mandir, which is a public trust
registered under the provisions of Bombay Public Trust Act,1950. It was alleged
that appellant No.3 is the Manager and Power of Attorney of the Trust. It was
alleged that respondent is tenant @ Rs.350/- per month. It was alleged that
appellants require the suit accommodation for running the Ayurvedic Dispensary
for which a resolution was passed by the appellant Trust on 7.7.90, wherein it
was resolved that in the memory of late Madhavacharya Swami public dispensary
be opened. It was alleged that respondent was requested in the meeting of
managing committee to vacate the suit accommodation but inspite of assurance
the accommodation was not vacated. It was alleged that respondent is in arrears
of rent w.e.f.1.1.91, which has not been paid inspite of notice. It was prayed that
suit filed by the appellants be decreed and the respondent be directed to vacate
the suit accommodation, The suit was contested by the respondent by filing written
statement, wherein all the plaint allegations were denied. It was also denied that
the suit is maintainable. It was alleged that since the Trust is not registered under
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the provisions of M.P.Public Trust Act, therefore, the suit is not maintainable. It
was alleged that registration under the Bombay Public Trust Act shall not be valid
for the properties situated in Madhya Pradesh. It was alleged that for filing the
suit the appellant Trust ought to have been registered under the provisions of
M P.Public Trust Act. It was also alleged that the accommodation which is in
occupation of the respondent is not enough for opening the dispensary. It was
prayed that suit be dismissed. After framing of issues and recording of evidence
learned trial Court dismissed the suit against which ah appeal was filed, which
was also dismissed, hence this appeal.

4. Learned counsel for the appellants submits that the impugned judgment
passed by the learned Courts below is illegal, incorrect and deserves to be set
aside. It is submitted that the learned Courts below dismissed the suit on extraneous
grounds. [t is submitted that to prove the case appellant examined appellant No.3,
who was the Manager and Power of Attomney of the Trust and also submitted the
documents to prove the requirement of the Trust. It is submitted that need of the
appellants has not been held to be bonafide only because from the evidence adduced
by the appellants it was found that some of the properties, which were occupied
by the tenants were sold by the appellant Trust. It is submitted that it cannot be a
ground for holding that need of the appellants is not bonafide. Learned counsel
submits that if the learned Court below was having any doubt about the bonafides
of appellant/trust, then conditions could have been imposed on the appellants. It is
submitted that appeal filed by the appellants be allowed and the impugned judgment
passed by the learned Courts below be set aside. ' :

5. Shri N.K.Maheshwari, learned counsel for the respondent, submits that no
illegality has been committed by the learned Courts below in holding that need of
the appellants is not bonafide. It is submitted that the Trustees are from Mumbai
and whole object is to get the suit accommodation vacated and sell out the property
" on higher price. It is submitted that the Trust is registered under the provisions of
Bombay Public Trust Act, therefore, suit filed by the appellants is not maintainable.
It is submitted that appeal filed by the appellants be dismissed.

6. From perusal of record, it is evident that the appellant/Shri Bhagwatacharya
Narayan Dharmarth Trust, Balaji Mandir is a public trust having a Narsingh Temple
at Alirajpur. The trust is registered under the provisions of Bombay Public Trust
Act, 1950. Inexercise of powers conferred by Section 3(2) of M.P. Accommodation
Control Act State Government issued notification dated 07/09/89 whereby
accommodations owned by public trust registered under M.P. Public Trust Act
1951 were excmpted from all the provisions of M.P. Accommodation Control
Act, 1961, This notification was challenged before this Court and this Court in the
matter of Chintamani Chandramohan Agrawal, reported in 1994 MPLJ 597 held
that notification dated 07/09/89 granting exemption under Section 3(1) of the Act
is constitutionally illegal and void being violative of Article 14 of Constitution of
India. Ultimately the matter travelled upto Hon'ble Apex Court in the matter of
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State of M.P. Vs. Chintamani Agrawal, 1999(2) JLI 379 wherein it was held
that the notification dated 07/09/89 was valid. In the matter of Baburam Vs.
State of M P, 1997(1) MPWN 3. Division Bench of this Court also held that
notification exempting the public trust from all provisions of M.P. Accommodation
Control Act was valid. This position of law is further affirmed by this Court in the
matter of Kewalchand Vs. Aachalgachha Kachhi Bisa Oswal Jain Swetambar
Dharmik Evam Parmarthik Nyas, 2010(1) MPLJ 159, wherein this Court held
that accommodation owned by public trust is exempted from all the provisions of
the Act.

7. So far as registration of trust is concerned, undisputedly appellant/trust is
registered under the provisions of Bombay Public Trust Act, 1950. Question which
needs answer is whether a Trust registered at Bombay can also claim exemption
of M.P. Accommodation Control Act because of notification dated 07/09/897 The
scheme and object of the Bombay Public Trust Act was to regulate and to make
better public religious and charitable trusts in the State of Bombay. Object and
scheme of M.P. Public Trust Act, 1951 is also same. In the matter of Rameshwar
Prasad Vs. Pandit Krishna Mohanath Raina 1968 MPLJ 545 wherein Division
Bench of this Court has held that in a case where the trust having principal office
outside Madhya Pradesh do not require registration under the provisions of M:P,
Public Trust Act.

8. The purpose of registration of trust under the Public Trust Act is to regulate
and to make the better trust, therefore, in case where trust is having its properties
in more then one State, then it is not expected from the trust to get it registered in
all the States where the properties are situated. In the facts and circumstances of
the case, since the trust is registered at Bombay and the property of the appellant
trust is also situated in M.P., therefore, the registration of the appellant trust under
the provisions of Bombay Public Trust Act, suffice the purpose and the exemption
granted under Section 3(2) of M.P. Accommodation Contro! Act is equally
applicable for the appellant trust.

9, From perusal of the judgment it is evident that the learned Courts below
dismissed the suit filed by the appellant Trust holding that the appellant trust has
failed to make out a case for eviction under Section 12 of M.P. Accommodation
Control Act as the appellant has failed to prove the bonafide requirement. Section
3(2) of the M.P. Accommodation Control Act empowers the Government to exempt
from all or any of the provisions of this Act which is owned by educational, relegious
or charitable institution. Even if an institution who is not covered under Section
3(2) of M.P.Accommodation Control Act files a suit for eviction, then too, the
said institution is not governed by Section 12 of M.P. Accommodation Control
Act, but is governed by Section 20 of M.P. Accommodation Control Act, which
lays down a special provision for recovery of possession where the landlord’is
any compdny or other bo‘dy_t_)ody corporate or any local ‘authority or any public
institution. Since appellant Trust is public institution, therefore, Section 12 of M. P.
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Accommodation Control Act is not applicable in the present case. Even if it is
assumed for the sake of argument that appellant Trust is not entitled for the benefit
of exemption as appellant Trust is registered at Bombay, then too, it is only Section
20 of M.P. Accommodation Control Act which is applicable. Since the appellant
is a registered charitable Trust, therefore, in view of the notification dated 07/09/
89 it was not necessary for the appellant to make out a case either under Section
12 or 20 of M.P. Accommodation Control Act and the appellant was entitled to
terminate the tenancy of the respondent under Section 106 of T.P. Act. In view
of this, this Court is of the view that the learned Courts below committed error in
dismissing the suit filed by the appellant trust holding that the appellant trust failed
to prove that the suit accommodation is required bonafidely for running Ayurvadic
Dispensary. In the facts and circumstances of the case, appeal filed by the appeliant
is allowed and the impugned judgment passed by the learned Courts below are set
aside and decree of eviction is passed in favour of appellant holding that the
appellant shall be entitled to get vacant possession of the suit accommodation.

10. To save the respondent from the peril of eviction six months' time is granted
to the respondent to vacate the suit accommodation, provided respondent furnishes
an undertaking within four wecks to the effect that respondent shall handover the
vacant possession of the suit accommodation peacefully on or before 31.01 2011
to the appellants and shall also deposit the entire arrears of rent and cost, if any,
within the period of four weeks and shall pay the rent regularly to the appellant as
per law. In case of failure on the part of respondent in submitting the undertaking
or in complying the other conditions, appellants shall be at liberty to get the suit
accommodation vacated forthwith.

11. With the aforesaid observations, appeal stands disposed of. No order as to
COSt.
Appeal disposed of.

I.L.R. [2010] M. P., 2582
APPELLATE CIVIL
Before Mr. Justice U.C. Maheshwari

18 August, 2010*
MOOL CHAND RAJAK ... Appellant
Vs.
S.P. KAPOOR & ors. ... Respondents

Accommodation Control Act, M.P. (41 of 1961) - Right of pre-emption
- Held - Tenant always remains tenant and does not acquire any right of
preemption against the landlord to purchase the premise unless some express
contract taken befween the parties by their acl. (Para 13)

*5 A, No.646/2006 (Jabalpur)

Y
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R.S. Tiwari, for the appellant,
ORDER

U. C. Manesawary, J.:~The appellant/plaintiff has preferred this appeal
under Section 100 of the C.P.C. being aggrieved by the Judgment and decree
dated 1.2.2006 passed 'by Additional District Judge Sohagpur, District
Hoshangabad in regular civil appeal no.27-A/05 upholding the Judgment and decree
dated 30.7.2005 passed by Civil Judge Class-I Pipariya in civil original suit no.4-
A/01 whereby, dismissing the suit of the appellant filed for declaration and perpetual
injunction, the counter claim of the respondents No.6 & 7 filed for eviction of the
appellant from the disputed premises had been decreed.

2. Facts giving rise to this appeal in short are that the appellant/plaintiff hérein
filed the suit against the respondents for declaration, perpetual injunction and.
mandatory injunction with Iespect of the house situated at Pachmarhi on 1385 .33
$q.ft. land of survey no.93/791 and 93/790(A) contending that he is in occupation
of such house from the time of his forefather since last 70 years as tenant of
Kamla Patel and after her demise, the same was inherited by the respondents
no.1and 2 and on their behalf by giving the receipt the respondent no.3 is receiving
the rent. As per fiirther pleadings, the appellant family being in possession of the
house since long having sentimental attachment with it, was interested to purchase
the same. Therefore, ap pellant and his daughter-in-law had intimated the respondent
no.1 and 2 regarding such wish, but no response was given by the respondents
No.1l and 2. Inspite of aforesaid intimation such house was sold by the respondents
to respondents No.6 & 7 vide registered sale deed dated 31.8.2001. As per custom
prevailed in the area of Panchmarhi, on selling the house by the land-lord, the
tenant of the premises had a preemption right to purchase the same. Therefore,
the aforesaid sale deed executed by the respondents No. 1 to 5 in favour of
‘respondents No.6 & 7 being ab-initio void is not binding against the appellant.
With these pleadings the aforesaid suit with the prayer of declaring the appellant
had a premptory right to purchase the disputed property with a further prayer for
1ssuing perpetual injunction restraining the respondents to sell the aforesaid house
along with a mandatory injunction directing the respondents not to sell the aforesaid
house to any other person except the appellant, is filed.

3. In the joint written statement of the respondents, it is stated that such
house is not situated on the area as stated in the plaint, but the same is situated on
1,000 Sq.ft. of land. As per further pleadings, the appellant and his family members
were residing in their own house situated adjoining to the aforesaid disputed house.
The disputed house was belonging to respondent No.1 to 5. and on their terms
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under intimation to the appellant they had sold the same in consideration to
respondents No.6 and 7 vide registered sale deed dated 31.8.2001. It is also stated
that the appellant and his daughter-in-law shown their interest to purchase the
same in consideration of Rs.3.00,000/- while, the same was sold to respondents
No.6 & 7 in consideration of Rs.4,38.000/-. The suit is not valued in accordance
with law on market value of the disputed house and on carrying out the valuation
in such manner then, the same 1s not falling under the territorial jurisdiction of the
trial Court. With these submissions the prayer for dismissal of the suit is made.
Simultaneously, on behalf of respondents No.6 & 7 a counter claim was also filed
against the appellant contending that the appellant being monthly tenant of
respondents No.l, 2, 4 & 5 @ Rs.230/- per month was in occupation of the
aforesaid premises for residential purpose. As per further averments on purchasing
the house by the respondents No.6 & 17 by aforesaid registered sale deed, the
appellant-has become their tenant on the same terms in such house. Before
execution of the sale deed, an intimation in that regard was given by the respondent
no.2 to the appellant and his daughter-in-law and even subsequent to execution of
the sale deed, the respondents No.6 & 7 intimated the appellant about acquisition
of the title in such property with a further intimation to pay the rent of such
premises to them vide notice dated 10.6.2002 Ex.D/1. The same was served on
him vide Ex.D/3. Subsequently, by another notice dated 10.9.2002 Ex.D/4 by making
the demand of the outstanding rent the appellant was informed to vacate the
premises on the ground that he had acquired sufficient accommodation of his own
on Patel Road Pachmarhi for the residence of his family and his aforesaid tenancy
was also terminated at the end of tenancy month on 30.9.2002 the same was also
served. Inspite service of such notices on appellant, non of them was replied by
him. With these pleadings the counter claim for eviction of the appellant from the
disputed premises on the grounds available under Sections 12 (1) (a) and 12(1) (i)
of the M.P. Accommodation Coritrol Act 1961, (In short ‘the Act) is filed with the
written statement.

4. Tnresponse of aforesaid counter claim of respondents No.6 & 7 in rejoinder
of the appellant, it is stated that such claim of the respondents is not entertainable
because the same is filed without mentioning any cause of action. Such respondents
are not in bonafide need of such accommodation. Before selling such house, no
intimation was given to the appellant. The averments about giving offer to the
appellant and his daughter-in-law to purchase the disputed house is wrongly
mentioned as no such offer'to purchase the property on such consideration was
given. The rent of the disputed accommodation was regularly paid to the respondent
No.3. Even on tendering the rent of the accommodation to the respondents No.6
& 7 they refused to accept the same-on which, Rs.2,530/- was sent through
money order to respondent no.3. As per further averments the alleged tenancy of
the appeliant could not be terminated by the respondents No.6 & 7. 1t is further
stated that in pendency of the suit Rs.2,990/- the sum of the rent has been deposited

.
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in the Court and prayer for dismissal of the counter claim with a prayer to award
him the cost of Rs.1,000/- is made. .

3. In view of pleadings of the parties after framing the issues and recording the
evidence, on appreciation of the same, the trial Court by dismissing the suit of the appellant,
decreed the counter claim of respondents no.6 & 7 for eviction on the ground under
Section 12(1).(a) and (i) of the Act against the appellant holding the relationship of the
tenant and landlord had been established between them. On challenging the same bythe
appellant before the appellate Court on consideration by setting aside the finding of the
trial Court for eviction on the ground under Section 12 (1) (a) of the Act by dismissing
the appeal, the judgment and decree of the trial Court for eviction has been affirmed on
which the appellant has come forward with this appeal.

6. Shri R.S. Tiwari, learned appearing counsel of the appellant after referring
the pleadings, evidence and the exhibited documents on record argued that on
proper appreciation of the evidence, the Courts below ought to have decreed his
suit for the prayer made in it by dismissing the counter claim of respondents no.6
and 7. In continuation, he said that as per prevailed custom in Pachmarhi and
adjoining area on intending to sell the tenanted premises, the tenant of the
accommodation is having the right of preemption to.purchase the same first. Bat -
in the present matter contrary to such custom without asking the appellant, the
respondents no.1 to 5 had sold such property to respondents no.6 & 7.

7. He further argued that even after execution of the sale deed between
respondents no.l to 5 and respondents no. 6 & 7 the attornment of appellant’s
tenancy in favour of such purchaser has not been established by any admissible
evidence. So, the approach of the Courts below holding the relationship between
them as tenant and the landlord is not sustainable, It was also argued that
appellant’s tenancy was not terminated by the respondents no.6 & 7 in accordance
with the prescribed procedure. He also argued that mere on acquisition of the
residential house of his own by the appellant or his family, the impugned decree
could not have been passed against him under Section 12(1) (i) of the Act, as the
respondents No.6 & 7 could not prove their case, as per requirement of such
provision. With these submissions, he prayed for admission of this appeal on the
proposed substantial questions of law mentioned in the appeal memeo.

8. Having heard, keeping in view his arguments, I have carefully gone through
the record and also perused the impugned judgments.

9. It is apparent on record that the Courts below after taking into consideration
the pleadings, evidence and the exhibited documents of the parties concurrently
held that relationship of the tenant and the landlord between the appellant and
respondents No. 6 & 7 after purchasing the property by them has been established,
as such the tenancy of the appellant with the respondents nos. ! to 5 has been
found to be duly attorned in favour of respondents no.6 & 7.

10. The aforesaid concurrent findings are based on available evidence as well
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as the proved documents the notice Ex.D./1 dated 10.6.2002 given by the respondents
No. 6 & 7 to the appellant informing him regarding acquisition of the title vide registered
sale deed 31.8.2001 from the respondents nos. 1to 3 with a further intimation to pay
the rent of the disputed accommodation to them which was sent to the appellant
through registered post vide receipt n0.2390 Ex.D/2 and the same was served on him
by acknowledgement due reccipt Ex.D/3 and the subsequent notice Ex.D./4 dated
9.9.2002 given by the respondents No.6 & 7 to the appellant terminating his tenancy
in the disputed accommodation on the expiry of tenancy month on 30.9.2002 with a
direction to handover the vacant possession of the disputed accommodation along
with outstanding sum of the rent, which was send by postal receipt Ex.D/6 and was
duly served on the appellant as per certificate of Sub-Post Master Ex.D./5, and the
circumstance that inspite having the opportunity to disclose the defence at earliest
opportunity by sending the reply none of the aforesaid notice has been replied by the
appellant by stating his defence which was taken by him at latter stage in his suit.

11. Itis settled proposition of:law that whenever a notice is given by a party to
the other party and inspite service of the same if it is not replied by the other
party then, such circumstance is sufficient to draw inference against such other
party that he did not have any proper defence. to challenge or rebut the case of
the party who issued such notice. So in such premises, it could not be said that the
intimation of purchasing the house was not given to the appellant by respondents
no. 6 & 7 and the tenancy of the appellant was not attorned in favour of
respondents nos. 6 & 7. My aforesaid view is fully fortified by the decision of
Patna High Court in the matter of Kameshwar Lal vs. The King. reported in
AIR (35) 1948 Patna 406 holding that non-reply of notice is sufficient circumstance
to draw an inference against the ‘noticee. So in such premises, the arguments
_advanced by the appellant’s counsel saying that the tenancy was not duly attorned
between him and the respondents nos. 6 & 7 has not appealed me. In such
premises, the concurrent findings of the Courts below holding the relationship as
land-lord and tenant between the parties does not require any consideration under
Section 100 of the CPC at this stage and in such premises such argument is not
giving rise to any substantial question of law in this appeal.

12. Even otherwise the concurrent findings of the Courts below holding the
relationship of the parties as land-lord and the tenant being based on appreciation
of the evidence and documents are finding of fact and the same could not be
interfered under Section 100 of the CPC as laid down by the apex Court in the
matter of Kalyan Singh vs. Ramswaroop and another reported in 1996 JLJ
247. Such view is further followéd by this Court in the matter of Machala Bai vs.
Nanak Ram reported in 2006 (1) MPLJ page 484. So in such premises also, this
.appeal does not involve any substantial question of law.

13.  So 'far as argument relating to right of preemption to purchase the property
by the tenant like appellant is concerned, | am not apprised by any legal position
by the counsel for the appellant in support of,such contention. Even otherwise, in the

o
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existing law, the tenant did not have any such right of preemption in the tenanted
premises to purchase the same. Once a person who entered in the premises as
tenant he always remains tenant and does not acquire any right of preemption against
the land-lord to purchase the same unless some express contract takes between the
parties by their act. In such premises, the concurrent findings of the Courts below
holding that in the area of Pachmarhi no such right of preemption is available to the
appellant is not giving rise to any substantial question of law in the present matter,

14.  So far the decree passed on the ground under Section 12 (1) (i) of the Act
is concerned, after taking into consideration the entire evidence available on the
record, it was concurrently held the appellant had acquired accommodation of his
own for the residence of his family in which they are residing. Even at this stage,
after going through the evidence, I have not found any perversity in appreciation
of such evidence of the Courts below for passing the decree on such ground. It is
settled proposition of law that the concurrent finding of the Courts below based
on appreciation of the evidence howsoever the same are erroneous, could not be
interfered under Section 100 of the CPC by framing any substantial question of
law as the same does not give rise to any question of law rather than the substantial
question of law, as laid down bythe apex Court in the matter of Kondiba Dagadu
Kadam vs. Savitribai Sopan Gujar and others reported in AIR 1999 SC page
2213. So, on this question also this appeal did not have any material or the
substance to frame any substantial question of law for admission of this appeal.

15.  Inview of the aforesaid, I have not found any substance in the case giving
risc to any substantial question of law requiring any consideration urider Section
100 of CPC at this stage of second appeal resultantly, the appeal being devoid of
any question of law, is hereby dismissed at the stage of motion hearing.

16. However, considering the over all circumstances of the case and taking
into consideration that the appellant was remained in possession as tenant since
long, I deem fit to extend him some period to vacate the disputed premises on
certain conditions.

17.  Hence, it is directed that on payment of regular monthly mesne profit @
the monthly rent within 15 days, from the end of every Georgian calendar month
and on furnishing the appropriate surety to the satisfaction of the trial Court within
30 days from today with an undertaking that the appellant shall hand over the
vacant possession of the disputed premises peacefully to the respondents No. 6
& 7 onor before 31.12.2010, the time upto 31.12.2010 is extended to the appellant
for vacating the disputed premises, failing in compliance of any of the aforesaid
condition, the respondents shall be at liberty to execute the decree forthw1th with
all aspects. There shall be no order as to the costs.

18.  Appeal is dismissed with aforesaid observations and directions.
) Appeal dismissed.
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I.L.R. [2010] M. P., 2588
APPELLATE CIVIL
Before Mr. Justice U.C. Maheshwari

19 August, 2010*
GOLMAN ... Appellant
Vs.
MUNIYA BAI & ors. ... Respondents

A. Hindu Law - Coparceners property - Right of coparceners -
Whereas the ancestral property is inherited by the Karta or member of any
branch of such family in his name even then the other male member of his
branch the sons being coparcner and if they are / he is predeceased then
their/his natural heirs has their vested right in such property and on arising
the occasion the same be partitioned between them according to their share
as coparceners of such family. ' (Para 11)
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B. Evidence Act (1 of 1872), Sections 91 & 92 - Admissibility of
evidence - Whenever anything is in writing between the parties and such
document in original is neither produced nor proved by admissible evidence
then mere on the basis of pleadings or oral evidence no inference could be
drawn regarding the veracity of such document. (Para 13)
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Cases referred : _
AIR 1982 SC 679, AIR 1999 SC 2213.

. Sudeep Chaterjee, for the appellant.

ORDER

U. C. Maugsewart J.:-The appellant/ defendant has filed this appeal under
Section 100 of CPC being aggrieved by the judgment and decree dated 30.6.2008
passed by st additional District Judge, Betul in Civil Regular Appeal No.37-A/
05, affirming the judgment and decree dated 30.8.2005 passed by 1st Civil Judge
Class-11 Betul in Civil Original Suit No.25-A/00 decreeing the suit of respondent

*5.A. No.1306/2008 (Jabalpur)
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No.1 against the appellant and respondqnt No.2 to 8 for declaration, perpetual
injunction and partition of the disputed agricultural land.

2. The facts giving rise to this appeal in short are that respondent No.I herein
filed the aforesaid suit contending that land bearing survey No.319, 400 and 406
area 0.891, 0.235 and 1.348 hector situated at village Malajpur being ancestral
property of her grand father Roniya was earlier recorded in his name under the
Bhoomiswami right. Roniya had five daughters the respondent No.4 to 8 and two
sons namely Bhuta and Mallu, the father of respondent No.2 Omkar and
respondent No.1/ plaintiff Muliya bai respectively and on demise of Bhuta and
Mallu they inherited their respective Bhoomiswami rights in such land. - As per
further pleading after the death of Roniya except the name of respondent No.1l/
plaintiff and Satish the respondent No.3 (the son of respondent No.2) the name of
all aforesaid natural heirs of Roniya were mutated in the record of rights.
Subsequent to that in the year 1994 in presence of village Community Panchayat
in order to resolve their dispute the partition took place between all heirs of
Roniya in which land bearing survey No.319 area 0.891 hector and survey No.400
area 0.235 hector was given in the share of respondent No.1 while the land bearing
survey No.406 area 1.338 hector was given to Omkar respondent No.2 in his
share. Since then according to such partition the respondent No.l and 2 being-in
possession of the land, are cultivating the same. It is also stated that the aforesaid
all five daughters of Roniya respondent No.4 to 8 had left their share in favour of
respondent No.l and 2 in such partition. Therefore, they never remained in
possession of any part of it. Subsequent to it respondent No.5 Kallo without any
legal right only by taking advantage of the revenue records in which her name
was recorded as Iegal heirs of Roniya had executed a reglstcred sale deed on
3.7.97 in favour of respondent No.3 Satish the son of respondent No.2 wherein
the land bearing survey No.400 and 406 was shown to be sold to such respondent
No.3 whereas the respondent No.5 after relinquishing her share in the property in
the above mentioned partition in favour of respondent No.1 and 2 was not having
any authority to sale the same. Therefore, the aforesaid sale deed 3.7.1997 is not
binding against respondent No.1. In such premises the purchaser had not acquired
any rights or title in the property by such sale deed. Subsequent to it respondent

. No.4 and 6 to 8 also by executing registered sale deed dated 29.12.1996 in favour

of the appellant Golman sold him some disputed land but due to above mentioned
reason such sale deed was also not binding against respondent No.1. In addition
it is also pleaded that if aforesaid partition dated 19.6.1994 is not found to be
proved or legal then the aforesaid ancestral land of Roniya be partitioned between
the parties taking into consideration the aforesaid Bhuta and Mallu being co-
parcenor of the family with Roniya had 1/3 — 1/3 undivided share while 1/3 was
belonging to Roniya and subsequent to death of Roniya only his 1/3 share is inherited
by his natural heirs the five daughters respondent No.4 to 8 two sons the respondent
No.I and 2 or their natural heirs. In such premises the declaration is also prayed
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that above mentioned sale deeds executed by respondent No.5 and 4 with 6 to 8
in favour of respondent No.2 and the appellant respectively are not binding till the
extent of right and title of plaintiff/ respondent No.1 in the aforesaid land. With
these pleading the suit for declaring the share of respondent No.! in such Jand
and partition accordingly with a further prayer declaring the aforesaid sale deeds
dated 3.7.97 and 29.12.1996 had not adversely affected her right along with
further prayer restraining the respondents from interfering in her possession of
the disputed land is filed.

3. In the joint written statement of the respondent No.2, 4 and 5 it is stated
that after death of Roniya, his all successor have become joint owner of the
above mentioned land. The respondent No.5 under her right has sold her share
by the alleged registered sale deed dated 3.7.1997 to respondent No.3. The
respondent No.1 did not have any authority to demand the partition of the same.
It is also stated that respondent No.5 has not sold any excess land contrary to her
share. It is accepted by them that respondent No.4 and 6 to 8 have also sold
three acres of aforesaid land to appellant/ defendant No.9 Golman by registered
sale deed dated 29.12.1996 and prayer for dismissal of the suit is made.

4, In the separate written statement of appellant/ defendant No.9 it is stated
that on 19.6.1994 in presence of the Panchayat the partition of aforesaid land had
taken place between respondent No.1I, 2 and 4 to 8§ the same is admitted by
respondent No.1. Since the date of such partition they were in the separatc
possession of their respective land. After such partition he purchased the land
described in sale deed in consideration of Rs.60,000/-from respondent No.4 and
6 to 8 whom such land was given in the partition. Now the respondent No.l/
plaintiff did not have any authority to make the prayer for re-partition of the land.
It is also stated that respondent No.4 and 6 to 8 have not sold any excess Jand and
prayed for dismissal of the suit.

5. The remaining respondents/ defendants were remained ex-parte in the trial
court. [
6. In view of the pleadings of the parties after framing the issues and recording

the evidence on appreciation of the same the trial court by holding that in above
mentioned alleged partition respondent No.4 to 8 never left their right in the disputed
property has held the factum of alleged partition dated 19.6.1994 has not been
proved by either of the parties. It was also held that Respondent No.1 plaintiff
. could not prove that after death of Roniya she and respondent No.2 Omkar were
remained in possession of the entire land. The sale deeds dated 3.7.97 and
29 12.1696 are not binding against the respondent No:1 plaintiff. The respondent
No.1/ plaintiff had the share of his father Mallu in the preperty in accordance
with the provision of Hindu Succession Act as held in the finding of issue No.4
whéreby holding the entire land of ancestral, Mallu the father of plaintiff being
co-parcenor of the family with ‘Roniya and respondent No.2 Omkar had 1/3 share
in the entire land. The sale deed dated 3.7.97 and 29.12.1996 had not given any
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right and title to the respondent No.3 and the appellant in the disputed property.
In such premises the suit of the respondent No. ] was decreed with preliminary
decree by the trial court on following terms,

(a) It is declared that respondent No.5 Kallo did not have any .
right to execute the sale deed dated 3.7.97, therefore, the title and
right of the respondent No.1 over survey No.400 area 0.235 hector
is not adversely affected by this deed. Respondent No.3 and

' appellant had not got the land described in the above  mentioned -
sale deed. The respondent/ plaintiffis entitled to get fresh partition
of the disputed entire land with the co-Bhoomiswamies.

(b) In such partition respondent No.4 to 8 each one are held 1o
be entitled to get 1/7 share in 1/3 share of deceased Roniya in
such property. Such respondents had sold more land in comparison
of their share to the respondent No.3 and appellant, so such
purchaser could be the owner in such property only till the share
of respondent No.5 and 4 with 6 to § respectively.

(c} The perpetual injunction is issued in favour of respondent No:1
restraining the respondent No.2 to 8 and appellant themselves or
through other person not to interfere in the right and possession of
the respondent No.1 with respect of disputed land bearing survey
No.319/1 area 0.891 hector and survey No.400 area 0.235 hector,

(d) The respondent No.1/ plaintiff and the defendants respondent
No.2 and 4 to 8 were directed to initiate the proceedings for
partition and their separate possession under Order 20 Rule 18
1r/w Section 54 of CPC in the revenue court,

7. Being dissatisfied from the aforesaid Jjudgment and decree of the trial Court,
the appellant/ defendant-No.9 herein filed the appeal before the subordinate
appellate court. On constderation, by affirming the same such appeal has been
dismissed, on which the appellant has come forward to this Court.

3. Shri Sudeep Chaterjee, learned appearing counsel of the appellant after
taking me through pleadings, evidence and exhibited documents on record argued
that in view of admission of respondent No.1 in her plant that on earlier occasion
with respect of disputed land the partition took place between the parties on
19.6.1994, in which the respondent No.4 to 8 had Ieft their share in the aforesaid
property in favour of the respondent No.1 and 2. Hence, there was no occasion
before the courts below for holding that no partition had taken place between the
parties. In continuation, he said that in view of settled proposition of law once
partition had taken place between the co-owners of the disputed property then
the decree for subsequent_part_ition being not permissible under the law could not
be passed by the courts below. In such premises, the impugned decree of the
courts below being contrary to the pleadings of the parties and the settled legal
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position is not sustainable under the law. He also said that in view of aforesaid
admission of respondent No.1 in her plaint, there was no necessity to prove the
earlier partition by producing the dead of partition written between them. In
continuation he said that in any case the appellant had purchased the land from
respondent No.3, which was given to her in the aforesaid partition and therefore,
with respect of such land, purchased by the appellant, the courts below could not
pass the impugned decree against him and prayed for admission of this appeal
keeping in view of the aforesaid admission of the respondent No.1 on the proposed
substantial question of law mentioned in the appeal memo.

9. Having heard the counsel, 1 have carefully examined the records of the
courts below and perused the impugne]:l judgments. It is apparent on record that
long before the disputed entire land was inherited by one Roniya, the father of
respondent No. 4 to 8 and the grand father of respondent No.l and 2 in family
partition and the same was recorded in his name. Subsequent to his death on
carrying out the mutation in the record of rights except the name of respondent
No.1, the daughter and heirs of Mallu the predeceased son of Roniya, the name
of all the above mentioned heirs respondent No.4 to 8 and respondent No.2
Omkar the son of Bhuta the another son of Roniya was recorded jointly as
Bhoomiswami. As per concurrent findings of the courts below even after taking
into consideration the aforesaid undisputed fact that the aforesaid property being
ancestral was belonging to Hindu Joint Family was inherited by Roniya for his
branch (As capita) in which Bhuta and Mallu his sons (the father of respondent
No.2 and 1 respectively) being co-parcner of the family each one had 1/3 — 1/3
share with Roniva and after death of Roniya only his 1/3 share was inherited by
his natural heir the sons Bhuta, Mallu and the daughters respondent No.4 to 8,
and in the absence Bhuta and Mallu on account of their death to their successor
the respondent No.2 and 1 respectively. In such premises the courts below have
decided the share of the parties in aforesaid disputed land holding the respondent
No.4 to 8 along with respondent No.1 and 2, each of them are entitled to get 1/7
share in 1/3 share of Roniya in entire property while besides the aforesaid share
the respondent No.1-plaintiff under the title of there predecessor namely Bhuta
and Mallu are the co-parceners of the family entitled 1/3 — 1/3 share in the entire
land.

10. Keeping in view the proposition of the Hindu Law that on acquisition of
ancestral property in family partition by Karta of the branch as capita his sons
being co-parcner with him in the family had their vested right in such property.
After going through the evidence led by the parties I have found that the findings
of the courts below holding the respective share of the parties in the disputed land
is in consonance of the evidence and also in accordance with the above mentioned
principle of the Hindu Law. Contrary to it, I am not apprised with any legal
position by the appellant's counsel showing the courts below have committed any
error in deciding the shares of the parties by the judgments and decree impugned.
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I1. It is settled proposition of Hindu Law that whereas the ancestral property
is inherited by the Karta or member of any branch of such family in his name
even then the other male member of his branch the sons being co-parcner and if
they are/ he is predeceased then their/his natural heirs had their vested right in
such property and on arising the occasion the same be partitioned between them
according to their share as co-parceners of such family.

12. Inview of the aforesaid the concurrent approach of the courts below, holding
that in the life time of Roniya his sons Bhuta and Mallu the father of respondent
No.2 and | respectively each of them had 1/3 share in the aforesaid entire land
with the Roniya and after death of Roniya only his 1/3 share was inherited by the
branch of his sons said Bhuta and Mallu and the respondent No.4 to 8. In such
premises the concurrent findings of the courts below holding the respondent No.5
to 8 had not any authority to sale more then their aforesaid share i. e. 1/21 each
(1/7 out of the 1/3 of total land) to the respondent No.3 and appellant/ defendant
No.9 by way of above sale deed, appears to be based on proper appreciation of
evidence and also in conformity with law. Pursuant to it, the approach of the
courts below holding the above mentioned sale deeds executed by respondent
No.5 in favour of respondent No.3 and by respondent No. 4 with 6 to 8 in favour
of appellant are not binding against the respondent No.I till the extent of her right
as stated above could not be said contrary to law in any manner. In such
premises this appeal does not have any material or substance giving rise to any
substantial question of law requiring any consideration at this stage under Section
100 of CPC. .

13.  So far the arguments advanced by the appellant's counsel that in view of
earlier partition of the parties which had taken place on 19.6.1994 at subsequent
stage by decreeing the suit of the respondent No.1 the courts below did not have
any authority to pass the decree for repartition by holding the separate share of
the parties with respect of the disputed land, specially when such partition was
admitted by respondent No.l in her plaint is concerned, firstly the concurrent
findings of the courts below holding the alleged partition of 19.6.1994 has not
been proved by either of the parties by any document or other admissible evidence,
based on appreciation of evidence being finding of fact could not be interfered at
the stage of appeal under Section 100 of CPC and secondly in view of the settled
proposition of law that whenever anything is in writing between the parties and
such document in original is neither produced nor proved by admissible evidence
then mere on the basis of pleadings or oral evidence no inference could be drawn
that some earlier partition had taken place between the parties. In such premises
the arguments of the appellant's counseél in this regard has not appealed me and in
such premises the concurrent findings of the courts below do not require any
interference at this stage by framing any substantial question of law under Section
100 of CPC.

14.  Apart the above the concurrent approach of the courts below based on
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appreciation of evidence holding that no partition had taken place between the
parties being findings of facts could not be interfered at this stage under Section
100 of CPC. My such view is fully fortified with the principle Jaid down by the
Apex Court in the matter of £. Mahboob Vs. N. Sabbarayan reported-in AIR
1982 SC 679, in which it was held that the concurrent findings on the question of
partition being finding of fact is not interfereable under Section 100 of CPC. So
on this question also I have not found any substance in the matter giving rise to
any substantial question of law.

15. Even otherwise for the sake of argument if the submission of the appellant's
counsel regarding earlier partition of 1994 had taken into consideration by the
courts below, even then according to such partition as stated by respondent No. 1/
plaintiff in the plaint that the respondent No.4 to 8 had left their share of the
property in favour of respondent No.1 and 2 then the appeliant/ defendant No.9
who acquired the disputed land from respondent No. 4 and 6 to 8 through registered
sale deed dated 29.12.1996 had not acquired any right or title in the property as
such respondent No.4 and 6 to 8 had left their share in favour of respondent No.1
and 2 in such alleged admitted partition. In such premises also this appeal could
not be admitted at the instance of the appellant by framing any substantial question
of law.

16. In view of the aforesaid it is apparent that courts below keeping in view the
entire scenario and circumstance of the case, have decided the share of the parties
in accordance with the principle of the Hindu Law and the settled proposition of
it and directed the parties to get partitioned accordingly from the revenue authority
under Order 20 Rule 18 r/w Section 54 of CPC. Therefore, in such premises also
I have not found any material or substance in the appeal giving rise to any
substantial question of law at this stage.

17.  Apart the above the concurrent findings of the courts below based on proper
appreciation of evidence being finding of fact, howsoever the same are erroneous,
in view of law laid down by the Apex Court in the matter of "Kondiba Dagadu
Kadam v. Savitribai Sopan Gujar"” reported in AIR 1999 S. C. 2213 could not
be interfered by re-appreciation of the evidence at this stage under Section 100 of
CPC.

8. Therefore, this appeal being devoid of any substance giving rise to any
substantial question of law requiring any consideration at this stage under Section
100 of CPC deserves to be and is hereby dismissed at the stage of motion hearing.

19. The appeal is dismissed as indicated above.
’ Appeal dismissed.
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APPELLATE CIVIL
Before Mr. Justice N.K. Mody

20 August, 2010%
SAJID & anr, ... Appellants
Vs. .
AMTULAH BAI ... Respondent

A.  Accommodation Contral Act, M.P. (41 of 1961), Section 12(1)(a)
- Arrears of rent - At the time of notice appellants/tenants were not in arrears
and also there is no proof of receipt of notice - The ground u/s 12(1)(a) is
not availabe. (Para 13)
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B. Accommodation Control Act, M.P. (41 of 1961), Section 12(1)(f)
- Bona fide requirement - Plaintiff’s son wants to do business at Shajapur in
his own shop - His parents and sisters are residing at Shajapur - He is also
having ancestral property at Shajapur - Even if it is assumed that the
plaintiff’s son doing some business at Mumbai, it can not be said that the
need of plaintiff is not bona fide - Appeal dismissed. (Para 14)
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Cases referred :

1994 JLJ 174, 2007(I) MPACI 238, 2007(1) MPACJ 385, 2000(2) MPHT 247,
AIR 1998 SC 746, 2010(I) MPACJ 1,2010(I) MPACJ 118.

Pramod Nair, for the appellants.
A.K. Shrivastava, for the respondent.

JUDGMENT

N.K. Moby, J. :—Being aggrieved by the judgment and decree dated 12/01/
2010 passed by ADJ, Shajapur in civil regular appeal No.17-A/2009 whereby the
judgment and decree dated 16/06/2009 passed by Civil Judge, Class-I, Shajapur in
civil suit No.11-A/2004 whereby decree of eviction was passed against the
appellants under Section 12 (1) (a) and (f) of M.P. Accommodation Control Act
(which shall be referred hereinafter as ‘Act"), was modified by maintaining the
decree only under Section 12 (1) (a) of the Act, the present appeal has been filed.

*8.A. No.168/2010 (Indore)
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2.©  This appeal was admitted by this Court for final hearing on the following
substantial question of law :-

"Whether in the facts and circumstances of the case learned
Courts below committed error in passing the decree of eviction
against the appellant under Section 12 (1) (a) of the M.P.
Accommodation Control Act 7"

3. Upon the cross-objections filed by the respondent following substantial
question of law was framed by this Court vide order dated 16/07/2010 :-

"Whether in the facts and circumstances of the case learned
Appellate Court was justified in setting-aside the findings of the
learned trial Court relating to Section 12 (1) (f) of the M.P.
Accommodation Control Act ?"

4. Short facts of the case are that suit for eviction was filed by the respondent
on 24/06/1997 against the appellants alleging that the appellants are the tenant in
the suit accommodation situated at Chota Chowk, Opposite to Mosque, Shajapur.
It was alleged that the suit accommodation was taken on rent by the appellants @
“Rs.30/- per month with effect from 25/09/1973. It was alleged that subsequently
the rent was enhanced to Rs.175/- per month w.e.f. 01/01/1995. It was alleged
that the appellants are in arrears of rent w.e.f. 01/01/1997 which has not been
paid inspite of notice of demand dated 14/01/1997. It was alleged that the second
notice was also issued on 15/03/1997 but inspite of that rent was not paid. Further
case of respondent was that respondent requires the suit accommodation
bonafidely for the need of her son for which respondent is having no alternative
accommodation. It was prayed that decree of eviction be passed under Section
12(1)(a)&(f) of the Act.

3. The suit was contested by the appellants by filing written statement wherein

all the allegations made in the plaint were denied, however, tenancy @ Rs.30/-
per month was not disputed. It was denied that the tenancy of the appellants is @
Rs.175/- per month. It was denied that appellants are in arrears of rent w.e.f.
01/01/1997. It was alleged that appeliants are tenant @ Rs.100/- per month. It
was alleged that rent for the month of December, 1996 and Fanuary, 1997 Rs.200/-
was sent by the appellants to the respondent which was duly received by the
-respondent. It was prayed that suit be dismissed. After framing of issues and
recording of evidence learned trial Court decreed the suit under Section 12 (1) (a)
and (f) of the Act against which an appeal was filed which was allowed in part by
maintaining the decree under Section 12 (1) (a) of the Act and setting-aside the
decree under Section 12 (1) (f) of the Act. Against that part of the decree which
was maintained present appeal has been filed in which cross-objections have
been filed by the respondent.

6. Learned counsel for the appellants argued at length and submit that the
impugned judgment and decree passed by learned Courts below are illegal, incorrect



'LL:R.[2010]M.P. ] Sajid vs. Amfulah Bai " 12597

and deserves to be set-aside. It is submitted that it was only the rent of Angust,
1999 and September, 1999 for which the receipt could not be produced by the
appellants while the rent was duly deposited. However, to avoid any controversy
application was moved for condonation of delay which has wrongly been dismissed
by learned Courts below. It is submitted that since the plea raised by appellants in
the application was that the amount has already been deposited, therefore, there
was no justification on the part of learned Courts below in dismissing the application
for condonation of delay specially in the facts and circumstances of the case that
the appellants were regularly depositing the rent as per Section 13 (1) of the Act.
Leamed counsel placed reliance on a decision in the matter of Bhagwandas
Pawaiya Vs. Regd. Firm Kailash Narain 1994 JLJ 174 wherein tenant deposited
rent though late and landlord withdrawn the same without any objection as to
delay in deposits. It was held that delay either waived or condoned, no decree of
eviction can be passed under Section 12 (1) () of the Act.

7. So far as decree of eviction under Section 12 (1) (f) of the Act is concerned,
it is submitted that learned appellate Court has rightly refused the decree under
Section 12 (1) (f) of the Act. It is submitted that burden to prove that the respondent
requires the suit accommodation for the need of her son Kutubudin was on the
respondent and right from beginning case of the appellants was that Kutubudin is
residing at Mumbai. It is submitted-that except Ration Card Ex P/12 there is
nothing to prove that Kutubudin is residing at Shajapur. It is submitted that Ex.
P/12 also does not prove that at the time of institution of suit Kutubudin was
residing at Shajapur.-It is submitted that no other documents such as election ID
card, voter list etc. which could have been a authentic proof was submitted by the
respondent in evidence to prove the fact that Kutubudin is residing at Shajapur, It
is submitted that appellant has proved that Kutubudin is owner of a shop and is
carrying-on his business in the name and style of Kutubudin Electricwala having
a shop at Haji Kasam Chal, 2-Tanki Bindi Bazar, Kajipura Building, Mumbai, It is
submitted that no prudent man will leave Mumbai who is having a flourishing
business and came back to Shajapur. It is submitted that there were lot of
contradictions in the statement of Kutubudin and the respondent which has not
been taken into consideration by learned appellate Court. It is submitted that except
on the date of evidence Kutubudin never appeared in Court, which shows that
Kutubudin is residing at Mumbai. Learned counsel placed reliance on a decision
in the matter of Shyamlal Vs. Hajarilal 2007 (II) M.P.A.C.J. 238 wherein suit
filed for bonafide requirement for carrying on business of electrical goods was
dismissed by two Courts, this Court held that element of bonafide requirement in
the sense of a felt need which is an outcome of sincere, honest desire in
contradiction with mere pretense or pretext to evict a tenant is conspicuously
missing. This Court further held that for making out a case for bonafide requirement
the landlord has to prove the sincere, honest desire and since the finding recorded
by two Courts are the finding of fact does not suffer from any perversity or
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misreading or non-reading of relevant evidence leading to miscarriage of justice,
therefore, the appeal was dismissed. Learned counsel further placed reliance on
a decision in the matter Sardarmal Vs. Ashish 2007 () M.P.A.C.J. 385 wherein
this Court held that question of bonafide need set-up by the landlord whether for
residential purpose or non-residential, is a question of fact. It was further held
that it is only when the findings so recorded on this issue is found to be dehors the
pleadings or against the evidence led or is based on no evidence or is against the
statutory requirement of law or it is so bad that no judicial man can ever reach to
its conclusion, then such finding is amenable to interference in second appeal.
Further reliance is placed on a decision in the matter of Shri Uttam Chand Vs.
Shri Purushottamdas Ji Patel 2000 (2) M.P.H.T. 247 wherein first appellate
Court has held that the alternative accommodation available with the plaintiffs is
reasonably suitable for the business and decree passed was reversed, this Court
has held that finding of first appellate Court is just and reasonable and no substantial
question of law is involved. Reliance is also placed on a decision in the matter of
SJ. Ebenezer Vs. Velayudhan AIR 1998 SC 746 wherein Hon'ble Apex Court
has held that mere desire of landlord not sufficient to constitute bonafide need
and the said desire is to be tested objectively. Burden also lies upon landlord to
establish that he genuinely requires the accommodation.

8.  Onthe strength of aforesaid position of law, learned counsel for the appellants
submit that learned appellate Court has rightly refused the decree under Section
12 (1) (f) of the Act. It is submitted that appeal filed by the appellants be allowed
and the impugned judgment passed by learned trial Court whereby decree of
eviction was passed against the appellants under Section 12 (1) (a) of the Act be
set-aside and the cross-objections filed by the respondent be dismissed.

9. Mr. AK Shrivastava, learned counsel for the respondent submits that after
due appreciation of all the facts and circumstances of the case learned trial Court
has rightly rejected the application for condonation of delay which was within the
discretion of learned trial Court and the same is affirmed by learned appellate
Court which requires no interference. Learned counsel placed reliance on a
decision in the matter of Kamlabai Wd/o Jeenlal Sharma, Vs. Surjeet Kaur
Oberoi, 2010 (II) MPACJ 1 wherein Trial Court decreed the suit under Section
12(1)(H) of the Act, which was set aside in appeal, this Court held that learned
Appellate Court committed error of law in reversing the findings recorded by the
learned trial Court with regard to Section 12(1)(f) of the Act. Further reliance is
placed on a decision in the matter of Premchand Vs. Radheshyam, 2010 (I)
MPACJ 118 wherein suit for eviction of tenant was decreed by the trial Court
and in appeal it was set aside, this Court held that once the landlord establishes
his bonafide need for the accommodation, then it is not for the Court to decide as
to sufficiency or insufficiency of the accommodation as the need of landlord is
paramount and he cannot be directed or forced to make do with the accommodation
available with him nof can a decree of eviction be denied on the ground that the
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accommodation available with him is sufficient. On the strength of aforesaid position
of law, learned counsel submits that the learned Courts below has rightly passed
the decree against the appellants under Section 12(1)(2)&(f) of the Act and the
learned Appellate Court committed error in setting aside the decree passed under
Section 12(1)(f) of the Act. It is submitted that in the facts and circumstances of
the case, appeal filed by the appellants be dismissed and the cross-objections
filed by the respondent be allowed.

10. From perusal of the record it is evident that the suit for eviction was filed
on 24/06/97, which was decreed by the learned trial Court on 24/12/04, against
which an appeal was filed which was numbered as 34-A/05 and was dismissed
on 07/03/06, against which Second Appeal was filed by the appellants which was
numbered as SA. No.283/06 and was allowed vide judgement dated 18/12/08
observing that it is now necessary to remand the case back to the trial Court

- which is to afford opportunity to both the sides to lead additional evidence in

support of their respective case and thereafter the Trial Court shall pass judgement
and decree in accordance with law. In compliance of the remand order, after
recording of further evidence again suit was decreed by the trial Court vide order
dated 16/06/09, which was modified by the learned Appellate Court vide judgment
dated 12/01/10 whereby while maintaining decree under Section 12(1)(a) of the
Act, decree passed by the learned trial Court under Section 12(1)(f) of the Act
was set aside.

11. To prove the case respondent has filed the documents Ex.P/1 to Ex.P/12.
Ex.P/1 is the rent note dated 25/09/1973 whereby suit accommodation was letted
out on rent @ Rs.30/- per month, Ex.P/2 is the rent receipt whereby appellants
agreed to pay rent @ Rs.175/- per month w.e.f. 01/01/95, Ex.P/3 is the notice
dated 14/01/97 for eviction of appellant, Ex P/4 & Ex.P/S are the registry receipt
and acknowledgement, Ex.P/6 is reply notice issued by the appellants on 18/02/97,
Ex.P/7 is again notice dated 15/03/97 issued by the respondent, Ex.P/8 is the
UPC receipt whereby notice was sent, Ex.P/9 is the rent note of Imamuddin
dated 01/02/67, Ex.P/11 is the copy of register of establishment, Ex P/12 is the
copy of Rashan card. Apart from the aforesaid documentary evidence, respondent

_has examined herself as PW/1, Gulam Hussain PW/2 and Kutubudin PW/3.

12.  Appellants have produced the documents Ex.D/1 to Ex.D/14. Ex.D/1 is the
photocopy of the rent note dated 25/02/73, Ex.D/2 is the agreement dated 25/02/13,
Ex.D/3 to Ex.D/11 are the copies of the abstracts of the cash book maintained by
the appellants, Ex.D/12 & Ex.D/13 are the money order coupons, Ex.D/14 is the
death certificate of Abdul Ansari. Apart from this appellants have examined
Mohammed Siddiqui DW/1, Abdul Ajij DW/2, Abdul Shahid DW/3, Abdul Hamid
DW/4, Sagir Khan DW/5 and Abdul Wahid DW/6.

13.  So far as decree of eviction under Section 12(1)(a) of the Act is concerned; -
the case of the respondent is that the appellants are in arrears of rent w.e.f.
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01/01/97, which has not been paid inspite of notice of demand. It is no more in
dispute that the rent was sent to the respondent for the month of December, 1996
and January, 1997, which was duly accepted by the respondent. For making out a
case under Section 12(1)(a) of the Act fundamental requirement is that the tenant
should be in arrears of rent. Notice of demand is issued by the landlord to the
tenant which should be duly served, whereby arrears was demanded and inspite
of notice of demand, tenant fails to pay or tender the arrears of rent to the landlord.
As per the plaint allegations itself appellants are in arrears of rent w.e.f. 01/01/97.
Ex.P/1 is the notice dated 14/01/97 at that time no rent was due as the arrears
was being claimed from 01/01/97. Another notice is Ex.P/7 which is dated 15/03/97
of which receipt of registry and acknowledgement has not been filed and also in
the said notice no demand of payment of arrears of rent was made. Thus, it is
clear that for making out a ground under Section 12(1)(a) of the Act the basic
requirement has not been fulfilled. Since the ground under Section 12(1)(a) of the
Act itself was not available as the appellants were not in arrears and no notice of
demand was sent and also there is no proof of receipt of the notice Ex.P/7,
therefore, this Court is of the view that both the Courts below have committed
error, in passing the decree under Section 12(1)(a) of the Act. Even if at the
subsequent stage any default is committed by the appellants in payment of rent
from month to month, then too, no decree of eviction can be passed as the ground
itself was not available.

14.  So far as decree under Section 12(1)(f) of the Act is concerned, in first
round of litigation learned trial Court and also learned Appellate Court held that
the respondent has proved the ground under Section 12(1)(f) of the Act. In Second
Appeal before this Court the case was remanded to the learned trial Court to
adduce further evidence, therefore, after the remand learned Court below were
required to see whether any subsequent evidence adduced by the appellant
disentitles the respondent from the decree of eviction under Section 12(1)(f) of
the Act. In the present case after the remand by this Court vide judgment dated
18/12/08 appellants have examined DW/4 Abdul Hamid, Sagir Khan DW/5 and
Abdul Wahid DW/6 on 27/04/09. DW/4 states that Kutubudin is not residing at
Shajapur and carrying on his business at Bombay. DW/5 Sagir Khan who is driver
submits that whenever he goes to Bombay he finds the Kutubudin their. DW/6
Abdul Wahid proves the registration of the shop. Thus, there is absolutely no
evidence after the remand of the case, which goes to show that Kutubudin was
residing and carrying on business at Mumbai. Even if it is assumed that Kutubudin
was doing some business at Mumbai and wants to do the businiess at Shajapur in
his own shop, then too, there is noting on the basis of which it can be said that
need of the respondent is not bonafide. From the record it is evident that parents
of Kutubudin and his sisters are residing at Shajapur. Kutubudin is also having
ancestral property at Shajapur, therefore, there are possibilities that Kutubudm
must have decided to carry on the business at Shajapur.

L]
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15. Thereis nothing on record to show that res pondent is having flourishing business
at Mumbai. In the facts and circumstances of the case, there was no justification on
the part of learned Appellate Court in setting aside the findings recorded by the learned
trial Court under Section 12(1X{f) of the Act, which was also found proved in earlier
round of litigation. So far as decree under Section [2(1)(a) of the Act is concerned,
this Court is of the view that no decree could have been passed as appellants were
not in arrears of rent. In view of this, appeal filed by the appellants is allowed and the
cross-objections filed by the respondent are also allowed by setting aside the decree
passed by the leatned Courts below under Section 12(1)(a) of the Act and by setting
aside the findings of the learned Appellate Court whereby decree under Section 12(1)(f)
of the Act was refused and the Judgment passed by the leamed trial Court so far asit
relates to Section 12(1)(f) of the Act is concerned, is restored.

16.  However, the order of eviction shall not be executed on or before 31/07/
2011 on the condition that the appellants herein file an undertaking before the
learned trial Court within six weeks to the following effect namely :-

1. that the appellants herein shall not induct any other person in
the suit premises and shall hand-over vacant and peaceful
possession of the said premises to the respondent/landiord on or
before 31/07/2011.

" 2. thatthe appellants herein shall pay to the respondent/landlord

* arrears of rent, if any, within one month from today and shall pay
to the respondent/landlord future compensation for use and
occupation of the suit premises month by month before the 10th
day of every month.

17.  With the aforesaid observations, appeal stands disposed of. No order as to
costs.
' Appeal disposed of.
LL.R. [2010] M. P., 2601
APPELLATE CIVIL
Before Mr. Justice R.K, Gupta

23 August, 2010+
ICICI LOMBARD GENERAL INSURANCE
COMPANY LIMITED ... Appellant
Vs.
HAROON BI & ors. : ... Respondents

Motor Vehicles Act (59 of 1988), Section 147 - Liability of Insurance
Company - Deceased travelling as a passenger in the goods vehicle - He was
not travelling with or for the safery of his goods - Insurance Company would be
absolved from liability to pay compensation - Appeal dismissed. - (Paras 6 to 8)

*M.A. No.3041/2009 (Jabalpur)
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Aditya Narayan, for the appellant.
V.C. Rai, for the respondents.

ORDER
R.K. GueTa, J. :—The default pointed out by the office for payment of fresh

process fee on behalf of respondent nos.I to 7 with regard to correct and present

address be ignored.

2. In these appeals the dispute involved is similar and, therefore, they are heard
analogously. '

3 M.A. No.3041/2009 is an appeal by the Insurance Company challenging
the impugned award wherein the Insurance Company is held responsible to
indemnify the claim of compensation. M.A No.5616/2008, is the appeal preferred
by the claimants for the enhancement of the amount of compensation.

4. " The facts in the present case are that the claim application by respondent
no.1 was filed alleging that on 28.1.2006 her husband namely; Mohd. Ravi Khan
was travelling in a truck which was belonging to respondent no.8 and was driven
by respondent no.7 rashly and negligently as a result of which the vehicle bearing
registration no.MP37-G-0201 dashed with a tree and the deceased succumbed to
the injuries.

5. The claimant appeared before the Motor Accidents Claims Tribunal (in
short, “the Tribunal”) and submitted that the deceased had gone to the market
to purchase vegetables and while returning home he boarded the offending truck
by paying a fare of Rs. 10/- to the driver. This submission was supported by
witnesses Gangaram and Sakina Bi (P.W.2). Thus, it is clear that deceased Mohd.
Ravi Khan was a passenger in a goods vehicle, Mahendra pick-up van, and he
travelled in it by paying a fare of Rs.10/-. The story is also supported by Surendra
Singh Joshi (P.W.4). None of the witnesses examined by the claimants has stated
that deceased Mohd.Ravi Khan travelled in the said goods vehicle for the safety
of his good and the truck was hired.

6. The Apex Court in National insurance Company Ltd. Vs. Asha Rani 2003
(2)SCC 223 has held that a passenger is also entitled to the compensation in case
of death or injury received due to the accident. It has been further held that the
insurance company would be entitled to pay the compensation only if it is proved
before the Tribunal that the passenger was travelling along with the goods for the
purposes of its safety and protection. "
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7. It 1s not the case of claimants that deceased Mohd, Ravi Khan was sitting in
the vehicle for the safety of his goods. He was only a passenger. There is
nothing on record to show that he was in possession-of the goods and was boarded
along with the same.

8.  In view of the law laid down by the Apex Court in 4sha Rani (Supra), I am
of the view that the Tribunal has committed an illegality in holding the insurance
company liable to indemnify the claim of compensation. However, the judgment
and decree passed in favour of the claimants and against the owner and driver of
the vehicle is affirmed. The Tribunal has awarded Rs.3,91,000/- under all heads.

The Insurance Company is discharged of its liability to pay compensation, however,

if the amount has been received by the claimants, the Insurance Company shall
be entitled to recover the same from the owner.

9. Inview of the aforesaid, the appeal preferred by the Insurance Company is
allowed.

10.  So far as the appeal for enhancement of award is concerned, it is submitted
that in the present case the Tribunal wrongly applied the multiplier. The notional
income calculated at the rate of Rs.3000/- is not an adequate income which has
been'assessed by the Tribunal.

1. Itis to be seen that the date of accident is 28.1.2006. No proof of notional
income has been submitted. The Tribunal has taken into account that the deceased
was selling vegetables and in the absence of any evidence, the Tribunal arrived at
a conclusion that Rs.3000/- would be the notional income of deceased and on that
basis ratio of 2:3 has been applied by the Tribunal. In the present case, there has
been dependency. The Tribunal has deducted % part of the claim amount and the
remaining has been treated as dependency. In view of the aforesaid, I do not find
any substance.

12. Accordingly, the appeal for enhancement of amount is dismissed.
Appeal dismissed.

ILL.R. [2010] M. P., 2603
APPELLATE CIVIL
Before Mr. Justice Abhay M. Naik

27 August, 2010*
SATYA PRAKASH & ors. + ... Appellants
Vs.
BHAGWAN DAS ... Respondent

A.  Accommodation Control Act, M.P. (41 of 1961), Section 12(1)(f)
- Bona fide requirement - Eviction sought on basis of bona fide requirement
of plaintiffs "B" & "D" - "B" died during pendency of suit and after obtaining
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vacant possession of another shop - Ownership of "D" not established -
Held -Alleged need is not proved/covered u/s 12(1)() of the Act. (Para 10)
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B. Civil Procedure Cade (5 of 1908), Order 6 Rule 17 & Order
41 Rule 27 - Plaintiffs intending to probe an enquiry as regards the sale
deed for proving the fitle - Held - When the relationship between landlord
and tenant has been proved on the basis of documents and receipls - An
extensive enquiry in respect of title in favour of a person other than a person
named in the sale deed cannot be permitted - Eviction suit cannot be permitted
to be converted into a title suit - Applications ri ghtly dismissed.  (Para 12)
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Cases referred : : ) -

1994 JLJ (SC) 486, 2006(11) JLI 275, AIR 1974 SC 2367, AIR 1974 SC
1596.

Anand Bhardwaj, for the appellants.

A.K. Jain, for the respondent.

JUDGMENT

ApeAY M. Na1k, J. :—Plaintiffs/appellants instituted a suit for eviction and
recovery of arrears of rent mainly with the allegations that the defendant in the
suit shop is a tenant @ Rs. 200/- p.m. under the oral agreement of tenancy created
in the month of March, 1977. Plaintiffs Kamal Prakash and Narayandas were
unemployed and they required the suit shop to start a business of ready-made
garments. Suit was instituted on 11/4/1989. It was alleged in the plaint that the
defendant was in arrears of rent w.e.f. 1/3/1989. By way of amendment, it was
stated that two of the plaintiffs, namely, Satya Prakash and Kamal Prakash had
carlier instituted a suit against Manoharlal in the year 1981 for the bonafide need
of Kamal Prakash. Due to family circumstances, the shop was occupied by
Gopaldas, the plaintiff No.3 who started his business in the shop vacated by Manoharlal

. in the year 1982. Adjoining shop is occupied by Gopaldas, plaintiff No.3.

5 Defendant/respondent submitted his written statement denying thereby claim
of the plaintiffs. It was contended that the house comprising the suit shop was
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purchased by Satya Prakash and Kamal Prakash alone vide registered sale-deed
dadted 17/11/1951 and they alone are the owners of it. Gopaldas and Narayandas
have no right, title or interest in the suit shop. Earlier, the defendant was also in
occupation of the shop adjoining the suit shop. Half of the portion was vacated by
the defendant which is in occupation of plaintiffs No. 2 and 4, who were running
their business in it. Remaining suit shop is in occupation of the defendant. Plaintiff
No.1 Satya Prakash is running his business at Jaipur. Since Narayandas is not
owner of the suit shop, suit on the basis of his-alleged need is not maintainable.
Kamal Prakash whose need is also projected got vacated half of the portion of -
the shop of the defendant and is running his business in such a portion. Shop
vacated by Manoharlal is not occupied by Gopaldas but is in occupation of Kamal
Prakash and Narayandas who are running their business of Samose, Kachodi and

- tea etc. in it. Thus, the suit is liable to dismissal. It is further stated that the

defendant was inducted in the suit shop by Kamal Prakash and Satya Prakash,
who alone aré the owners of the suit shop. Defendant is not a tenant of plaintiffs
Nos. 3 and 4 and no eviction can be sought on the alleged need of Nariyandas,
plaintiff No 4.

3. Learned trial judge after recording the evidence dismissed the suit of the
plaintiffs vide judgment and decree dated 31/1/2000 with a finding that the plaintiffs
No. 1 and 2 alone are the owners of the suit shop. They obtained the vacant
possession of one shop from another tenant Manoharlal through Civil Suit No.13A/
81 on the ground of their own need. The alleged need of plaintiffs No. 2 and 4
was not found proved. It was further found that the plaintiffs No.3 and 4 were
wrongly joined despite having no right, title or interest in the suit shop.

4. Aggrieved by the same, plaintiffs submitted Civil Appeal No.7A/2000.
[LANo.I (under Order 41 Rule 27 CPC) and I.A. No.II(under Order VI Rule 17
CPC) were submitted by the plaintiffs/appellants before the lower appellate court.
Learned lower appellate Judge dismissed the appeal as well as both the 1.As. ,
vide impugned judgment and decree dated 4/ 12/2000, hence the present appeal
which has been heard on the following substantial questions of law:- -

(1) Whether the courts below have committed an error in holding
that plaintiffs are not the owners of the disputed property and
ignoring the law laid down by the Apex court in 1994 JLJ 486 9.

(2) Whether the courts below have committed an error in holding
that the requirement of the appellant is not genuine and bonafide 7,

(3) Whether learned lower appellate judge has committed
illegality in dismissing the applications submitted by the plaintiffs/
appellants under Order 6 Rule 17 and under Order 41 Rule 27
CPC. .
5. Appellants have submitted two applications both under Order 41 Rule 27
CPC., bearing I.A.Nos. 241/07 and [.A.No.14457/09. 1.LA.No0.241/07 is
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accompanied by a judg;nent and decree dated 10/10/1959 passed by the court of
- First Civil Judge Class-I, Morena. LA.No.14457/09 is also in respect of a prayer

to accept such judgment and decree as additional evidence.

6. It has been argued on behalf of the appeliants that the courts below have
committed illegality in holding that the suit shop is owned by plaintiffs No. 1 and 2
alone on the strength of registered sale-deed dated 17/11/1951. According to learned
Sr. Advocate, Ex.D/35 is a certified copy of the sale-deed which having not been
duly proved in accordance with law, could not have been looked into. Reliance for
this purpose has been:placed on the decision of the Apex Court in the case of
Anar Devi Vs. Nathuram [1994 JLJ (SC)486] and of this court in the case of
Rekha and others Vs. Smt. Ratnashree 2006(11) I3 275.

7 1In the case of Anar Devi (supra), it has been held that a tenant cannot
deny the title of his landlord at the beginning of the tenancy. In the case in hand,
the defence of the defendant is that the plaintiffs No. 1 and 2 alone are the
owners of the suit property and they have inducted him as a tenant. He has,
nowhere, denied the title of plaintiffs No. 1 and 2, who according to him had
inducted him as a tenant in the suit shop. Plaintiff No.2 has admitted categorically
in para 16 that he and plaintiff No.1 got the house comprising the suit shop by
virtue of sale-deed marked as Ex.D/35. Admission of this document was opposed-
on the ground that it was not original sale-deed. Original sale-deed dated 17/11/
1951 is in favour of plaintiffs No. 1 and 2, which must be in their control, custody
and power. Division Bench of this court in the case of Rekha and others Vs.
Smt. Ratnashree 2006(10) JLI 275 has held in para 18 thata certified copy can be
offered as secondary evidence where the existence, condition or contents of the
original have been admitted in writing by the person against whom itis proved and
such admission is proved. Plaintiff No.2 has admitted the existence of registered
sale-deed (Ex.D/35) in his statement on oath and when question about its existence
was put to him, neither he nor his counsel did raise any objection on the ground of
absence of original document. On the contrary, admission of the certified copy of
sale-deed contained in Ex.D/35 was accepted and it was admitted that the plaintiffs
No. 1 and 2 got the house comprising the suit shop in their favour by virtue of the
sale-deed marked as Ex.D/35. Moreover, there are various admissions about the
ownership of the plaintiffs No. 1 and 2 alone. Counterfoils of original rent receipts
marked as Ex.D/13 to Ex.D/34 are all in the names of Satya Prakash and Kamal
Prakash alone. Names of other plaintiffs, 1.e. Gopaldas and Narayandas are not
mentioned in the receipts as OWners and/or co-owners of the suit property. In
addition to this, it is on record that plaintiff Satya Prakash and Kamal Prakash
instituted Civil Suit No. 13A/81 describing the suit property as owned and occupied
by them alone. Copy of the plaint is on record as Ex.D/11, which contains an
admission to the aforesaid effect. Tt cannot be lost sight of that it is an eviction
suit based on ground under Section 12(1)f) of the M.F. Accommodation Control
Act, 1961 in respect of the alleged need of Kamal Prakash and Narayandas.

W
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Defendant/respondent categorically stated in his written statement that Kamal
Prakash has already obtained possession of a vacant shop vide Civil Suit No.13A/
81 and Narayandas having no right, title or interest, eviction cannot be sought
from the suit shop on the basis of his alleged need. In such a situation, more so
when plaintiff Kamal Prakash himself has admitted Ex.D/33, registered sale-deed
dated 17/11/1951 whereby he and Satya Prakash received the suit property, the
courts below are not found to have committed any error in considering the sale
deed in view of the decision of the Apex Court in the case of Gurnam Singh and
others Vs. Surjit Singh and others (AIR 1974 SC 2367), wherein, it is observed
that the sale deed is a public document and could have been easily looked into, if
they would have asked for it to be admitted at the appellate stage.

Case in hand is an eviction suit, wherein, plaintiff Kamal Prakash and
Narayandas with other plaintiffs claimed to be owners of the suit shop and sought
eviction on the ground of bonafide need on ground under Section 12(1)(f) of the
Act in respect of Kamal Prakash and Narayandas, alone. Thus, Narayandas was
also obliged to establish his ownership over the suit shop. The property comprising
the suit shop is mentioned as having been purchased by Kamal Prakash and Satya
Prakash alone vide registered sale deed marked as Ex.D/35, which has been
admitted by Kamal Prakash in his own statement. This being so, Courts below

. are not found to have committed any error in taking Ex.D/35 into consideration

looking to the nature of eviction suit and the admission of plaintiff Kamal Prakash
himself about Ex.D/35 in para 16 of his statement.

8. Itis further contended that the document proposed under Order 41 Rule 27
CPC 1s a judgment and decree dated 10/10/1959 passed by the court of First Civil
Judge Class-I, Morena in C.S.No0.37/56, which goes to show that the house
comprising suit shop does not belong to Kamal Prakash and Satya Prakash alone.

On perusal it is found that the said house was got attached by one
Bhagwandevi in the recovery proceedings against Hariprasad, father of Satya
Prakash and Kamal Prakash. Attachment was challenged by plaintiffs No.] and
2 on the ground that the house belonged to them. This was not accepted. This
judgment and decree in no manner can bind the defendant/respondent more so
when the plaintiff No.2 himself has admitted in his statement that he and his
brother got the suit house by virtue of registered sale-deed contained in Ex.D/35.
Plaintiffs No. I and 2 have not placed any document to show that the suit house
was further treated as a property inherited from their father. Instead, in the litigation
initiated by way of suit for eviction, (Ex.D/11) as well as from perusal of rent-
receipts issued, it seems that the suit property used to be described always as
belonging to plaintiffs No. 1 and 2 alone. Thus, there being ample admissions in
respect of ownership in favour of plaintiffs No. 1 and 2 alone, the document
proposed under Order 41 Rule 27 CPC is not found necessary for thc adjudication
of the eviction suit. Consequently, both I.As. are accordingly dismissed.

9. Atthis stage, it is observed that the courts below after properly appréciating
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the entire material on record have arrived at a finding in concurrent manner that
plaintiff-Satya Prakash has settled down™at Jaipur and Kamal Prakash has already
obtained vacant possession of shop vide Civil Suit No.13A/81. It has further been
found that Satya Prakash and Kamal Prakash alone are the owners of the suit
shop as revealed 1n Ex.D/35. Consequently, eviction cannat be ordered for the
alleged need of Narayandas, who has no right, title or interest in the suit shop.
These are findings of facts arrived at after correct appreciation of the evidence
on record. Hon'ble Supreme Court of India in the case of Mattulal Vs. Radhe
Lal, AIR 1974 SC 1596, has observed: -

"t is settled law that the High Court in second appeal cannot
reappreciate the evidence and interfere with findings of fact
reached by the lower appellate court. The lower appellate court is
final so far as findings of fact are concerned. The only limited
ground on which the High Court can interfere in second appeal is
that the decision of the lower appellate court is contrary to law. It
is only an error of law which can be corrected by the High Court
in exercise of its jurisdiction in second appeal. If the finding
recorded by the lower appellate court is one of law or of mixed
law and fact, the High Court can certainly examine its correctness,
but if it is purely one of fact, the jurisdiction of the High Court
would be barred and it would be beyond the ken of the High Court
unless it can be shown that there was an ¢rror of law in arriving
at it or that it was based on no evidence at all or was arbitrary,

unreasonable OF PEIVEISC........ceeree : -

Learned counsel for the appellant has been unable to point out consideration
of any inadmissible evidence or non-consideration of any material admissible piece
of evidence. He has also been unable to demonstrate arbitrariness,
unreasonableness or perversity.

10. It may further be seen that the need of Kamal Prakash and Narayandas
was pleaded and eviction was sought on its basis. Kamal Prakash has already
died on 13/3/04 and his alleged need did vanish. Moreover, Kamal Prakash is
already found to have obtained vacant possession from a tenant Manoharlal.
Narayandas is not found to have proved any ownership in the suit shop, therefore,
his alleged need is not covered by section 12(1)(f) of the M.P. Accommodation
Control Act, 1961. As regards another plaintiff, namely, Satya Prakash, he has
settled down at Jaipur as admitted by plaintiffs in para 3 of 1.A No.14457/09.
Accordingly, substantial questions of law No.(1) & (2) are answered against the
appellants on the basis of the discussion contained in the preceding paragraph.

11. Now, coming to the third substantial question of law.

It may be seen that the plaintiffs have sought amendment by incorporating
that the house comprising the suit shop is a property of ancestors of the plaintiffs,
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which was mortgaged by them. However, the sale-deed was got executed in
favour of the mortgagee in place of mortgage-deed. Father of the plaintiffs got
the same to the extent of his share by making payment of Rs.800/-. However, the
sale-deed was got executed on 17/11/1951. Thus, it is stated that it was a property
belonging to Joint Hindu Family of plaintiffs.

12. [.A.No.I (under Order 41 Rule 27 CPC) submitted before the lower
appellate court is not found to have been accompanied with any document.
Moreover, the plaintiffs had made a prayer to allow them to place the document
relating to title on record. Firstly, I.A.I was not accompanied by any document
and no such application without proposed document may be made. Secondly, an
eviction suit cannot be permitted to be converted into a title suit by entering into
the question of true intention behind purchase, mortgage, redemption etc. Since
the relationship of landlord and tenant has been found proved by the courts below
on the basis of various documents including rent-receipts (Ex.D/13 to D/34),an
extensive enquiry in respect of title in favour of a person other than a person
named in the registered sale-deed cannot be permitted. This being so, learned
lower appellate judge is not found to have committed any error in dismissing both
LA.land LAII. Accordingly, substantial question of Law No.(3) is also decided
against the appellants.

3. Inthe result, the appeal being devoid of force is hereby dismissed, however,
with no order as to costs. )
Appeal dismissed,
L.L.R. [2010] M. P., 2609
APPELLATE CRIMINAL
Before Mr. Justice 1.S. Shrivastava

27 January, 2010%
BHAWARSINGH ... Appellant
Vs.
STATE OF M.P. ... Respondent

Penal Code (45 of 1860), Section 306 - Abetment of suicide - If by
suspicion at the character of husband, a wife commits suicide, the accused
can not be liable - Particularly when the wife/deceased was living with her
parents in her father's house, at the time of death, (Para 7)

SUS AT (1860 BT 45), ERT 206 — IATHERT BT FORVT — AR Wy B RS
R HIE B RO A SITAeAT Y A R AT fergar el 1 & W &~ g v &
W9 U /AR Y D T A R B B a7 Arer—Re @ ey @ @ 8

Cases referred :
(2000} 1 SCC (Cri) 664, (2004) 13 SCC 129, (1994) 1 SCC 73.

*Cr.A. No.690/1996 (Indore)
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My, Oyamuddin. for the appellant.
Dipak Rawal. Dy.G.A., for the respondent/State.

JUDGMENT

1.S. SHRIVASTAVA, J. :=The appcal has been preferred under section 374 of

the Cr.P.C by the appellant Bhawarsingh being aggrieved by the judgment dated

*13/08/1996 passed by the Court of Shri R. Y. Durve, Sessions Judge, Dhar in

Special Case no. 385/1995, by which the appellant has been convicted under

sections 306 of the IPC and sentenced to undergo rigorous imprisonment of five

years with fine of Rs.1000/-; in default of payment of fine to undergo rigorous
imprisonment of six months. '

2. According to the prosecution story, deceased Pepabai wife of the appellant
Bhawarsingh committed suicide on 07/10/1994; hence marg no.32/1994 was
registered at police station -Kanwan, District- Dhar. After investigation, it was
found that deceased Pepabai was married with the appellant three years before
her death. She went to her in-laws' house and thereafter, she went to Indore with
her husband. Her husband was keeping a lady Daryabai, with whom he was
having illicit relation. Due to this dispute, the appellant left the deceased to her
parents' house, where she was living with her father and mother. In the night of
07/10/1994, deceased Pepabai committed suicide, hence crime no. 112/1995 was
registered against the appellant and after investigation and filing of the challan,
the appellant was convicted after trial as mentioned herein above.

3. It has been argued on behalf of the appellant that he has been falsely .

implicated in this case. The said lady Daryabai with whom allegations of illicit
relation of the appellant has been implicated is the sister of the appellant. She was
residing at Indore and the appellant was residing with her. Long before of the
incident, the appellant was not living with his wife Pepabai, but his wife Pepabai
was living with her father and mother and the accused / appellant did not come to
deceased Pepabai before her death. The appellant has not abetted the commission
of the suicide and hence, the appeal be accepted.

4, 1t has been argued on behalf of the respondent / State that the case was
proved on the basis of the evidence produced before the Trial Court, hence the
appeal being devoid of merit, be dismissed.

5. Considered the arguments. Record of the Trial Court perused.

6.  There is no evidence before the Trial Court that at the time of the suicide,
deceased Pepabai was living with her husband, but it is the prosecution case
supported by the prosecution witnesses that at the time of suicide by Pepabai, she
was living at her father's home with her father and mother and since last four
months of the date of the incident, the appellant did not visit his in-laws' house and
met with Pepabai. '

Ayodhyabai PW-2, mother of the deceased Pepabai has deposed that
deceased Pepabai told her that the appellant was keeping second lady, hence
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Pepabat could not live with her husband. In cross-examination, she has admitted
that Daryabali is the sister of the appellant in relatioi and she has two children.
Champalal is the husband of Daryabai living at Indore and the appellant was also
living with Daryabai.

Rajubai PW-4 is the sister of the deceased Pepabai and has deposed that
after four months of the marriage, the appellant left the deceased Pepabai to her
parents. When Pepabai met her, Pepabai told her that the appellant had left her
after beating and she informed that he was keeping second lady Daryabai. She
thought that if the appellant will come, then she would send Pepabai with him, but
the accused / appellant never turned up. In cross-examination, she has deposed
that Pepabai told her that Daryabai was the sister of the father of the appellant.
Deceased Pepabai lived with her husband for twenty days and thercafter came
back to her parents' home and after four months of that, Pepabai committed suicide. At
that time, the appellant was living at Indore. The appellant had beaten Pepabai; this fact
was not narrated by her to anyone and has deposed at the first time in the Court.

7. From the above evidence, it is clear that at the time of death of Pepabai,
she was living with her father's house with her father and mother. From last four
months of the incident, the appellant did not visit her in this period. Daryabai who
has alleged to have illicit relation with the appellant was the sister or sister of the
father of the accused. Daryabai was living with her husband Champalal at Indore.
As the appellant was serving at Indore, therefore, he was living with Daryabai.
Therefore, there is no evidence in this case that it was the appellant, who abetted
the commission of suicide by Pepabai. For the suicide, sometimes the mental
state and ideas of the deceased are also responsible. If by suspicion at the character
of her husband, deceased has committed suicide, then the accused / husband
cannot be held liable.

8. For the offence of abetment of suicide, the prosecution has to prove that
the appellant abetted the commission of suicide. In Bhagwan Das Vs. karter
Singh and other [ 2000 (1) SCC ( Cri) 664 ], it has been held that 4€cemere
harassment of wife by her husband -or in-laws, ‘due to disputes or differences,
without anything more, pursuant to which if wife commits suicide, held, it will not
attract section 306 read with 107 of the IPC, It often happens that there are
disputes and discords in the matrimonial home and a wife is harassed by the
husband or her in-laws. This, however, would not by itself and without something
more attract section 306 read with 107 of the IPC. This mere harassment of wife
by husband due to differences per se does not attract Section 306 read with
section 107 of the IPC, if the wife commits suicide".

9. It has been held in the case of Randhir Singh Vs. State of Punjab [2004
(13) SCC 129 ] that :

"12....... More active role which can be described as
instigating or aiding the doing of a thing is required before a person
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- can be said to be abetting the commissi on of offence under section
306 of the [PC".

(1 the case of West Bengal Vs. Orilal Jaiswal [1994 (1) SCC 73], it has
been held that :

"17..... the Court should be extremely careful in assessing
the facts and circumstances of each case and the evidence adduced
in the trial for the purpose of finding whether the cruelty meted
out to the victim had in fact induced her to end the life by
committing suicide. If it transpires to petulance, discord and
differences in domestic life quite common to the society to which
the victim belonged and such petulance, discord and differences
were not expected to induce a similarly circumstanced individual
in a given society to commit suicide, the conscience of the Court
should not be satisfied for basing a finding that the accused charged
of abetting the offence of suicide should be found guilty"

10 Therefore, on the basis of above discussion, it is concluded that the appellant
was not liable to be convicted under section 306 of the IPC, hence the appeal
deserves to be allowed.

il. Accordingly, this appeal is allowed and the appellant is acquitted from the
charges under section 306 of the IPC. The appellant is on bail; his bail bonds are
discharged. The fine, if deposited be refunded to him.

: ‘ Appeal allowed.

I.L.R. [2010] M. P., 2612
APPELLATE CRIMINAL
Before Mr. Justice Rakesh Saksena & Mrs. Justice Sushma Shrivastava

) 9 April, 2010*
HARERAM KAURAV ... Appellant
Vs, =
STATE OF M.P. ... Respondent

Prevention of Corruption Act (49 of 1988), Section 7 - -Demand -
Complainant changed his version every step and so his testimony is nol
reliable & acceptable - Younger brother of complainant, who accompanied
him, not examined - Tape recorded conversation also not proved - Held -
Apparently, there is no dependable evidence of any demand or acceptance
of bribe by the appellant - Conviction and sentence set aside - Appeal allowed.

(Paras 17, 27 to 29)
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AIR 1979 SC 1408, AIR 1986 SC 3, (2009) 5 SC 417.

Namrata Kesharwani, for the appellant.
Aditya Adhikari, for the respondent.

JUDGMENT

The  Judgment of the Court was delivered by
SusiMA SHRIVASTAVA, J. :— Appellant has preferred this appeal against the judgment
dated 27.1.06 passed by Special Judge, Bhopal in Special Case No.16/04 convicting
him under Section 7 of Prevention of Corruption Act, 1988 and sentencing him to
rigorous imprisonment for six months with fine of Rs.2,000/-, in default further
rigorous imprisonment for one month.

2. As per prosecution case, at the rélevant time appellant Hareram Kaurav
was posted as Station Officer, Police Station Berasiya, District Bhopal, while co-
accused Chhatrapal Singh was posted as Head Constable. It is alleged that on
26.5.03 about 8 'O'clock at night, when complainant Bhairolal went to Police
Station Berasiya alongwith his younger brother Hariom to lodge a report against
one Harprasad Sahu and others for assaulting his younger brother and beating his
she-buffalo for entering his field, Station Officer Hareram Kaurav asked for a
sum of rupees five thousand for writing the report and for shielding Hariom against
the report lodged against him and his father at the Police Station and directed the
complainant to meet Head Constable Chhatrapal Singh. When complainant
Bhairolal expressed his inability to pay such a huge amount, Head Constable
Chhatrapal Singh, after consulting the appellant, informed him that Station House
Officer Hareram Kaurav was not agreeing to take less amount than two thousand
rupees. Then complainant Bhairolal paid one thousand rupees to Head Constable
Chhatrapal Singh and undertook to pay the remaining amount later on, but he was
not willing to pay rest of the amount of rupees one thousand, so he lodged a
written report with Superintendent of Police Lokayukt, Bhopal against the appellant
for apprehending him red handed taking the bribe of rupees one thousand from
him.

3. The written report dated 2.6.03 submitted by complainant Bhairolal to
Superintendent of Police Lokayukt, Bhopal was forwarded to D.S.P. Shankarlal
Dharse for necessary action. Thereupon D.S.P. Shankarlal Dharse gave a micro
tape-recorder and a cassette to complainant Bhairolal with a direction to record
the conversation of demand of bribe. The tape-recorder alongwith cassette and
another written application was handed over back in the office of Lokayukt Police

- by complainant Bhairolal on 4.6.03, which was marked to Inspector Chand Singh
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Bamaniya of Lokayukt Police, who played the cassette in presence of complainant
Bhairolal and two witnesses, namely, Chandrashekhar Viadya and Radheyshyam
Mishra and prepared the transcript of the tape-recorded conversation between
appellant Hareram Kaurav and complainant Bhairolal and also effected the seizure
thereof. Inspector Chand Singh Bamaniya thereafter recorded the FIR and called
two official witnesses for arranging trap against the appellant and co-accused
Chhatrapal Singh. It is said that after verification of the facts mentioned in the
written complaints dated 2.6.03 and 4.6.03 of the complainant by the two official
witnesses, a pre-trap panchnama was prepared and phenolphthalein powder was
applied to the currency notes of one thousand rupees produced by complainant
Bhairolal for being given as bribe to the appellant and same were kept in the
pocket of the complainant with necessary directions for tape-recording the
conversation between him and the appellant at the time of giving the bribe.

4.  The other formalities required for trap proceedings were also completed
and the trap party proceeded to Police Station Berasiya, but the trap could not be
successful due to non availability of Station Officer Hareram Kaurav at the Police
Station because of his being busy with some investigation in murder case and
.having gone to Bhopal. However, after due investigation and obtaining sanction
for prosecution, appellant Hareram Kaurav, the Station House Officer and Head
Constable Chhatrapal Singh were prosecuted under Section 7 and Section 13{1)(d)
read with Section 13(2) of Prevention of Corruption Act, 1988 (for brevity the
'Act') and were put to trial before Special Judge, Bhopal. '

5. Appellant Hareram Kaurav and co-accused Chhatrapal Singh abjured the
guilt and pleaded false implication at the instance of the complainant, who wanted
to hush up the case registered against his father and brother at Police Station
Berasiya.

6. Learned Special Judge, after trial and upon appreciation of the evidence
adduced in the case, acquitted co-accused Chhatrapal Singh of the charge under
Section 7 and Section 13(1)(d) read with 13(2) of the Act, extending him benefit
of doubt, but found the appellant guilty under Section 7 of the Prevention of
Corruption Act for agreeing to accept, being a public servant, the bribe of two
thousand rupees from the complainant, convicted and sentenced him as aforesaid
by the impugned judgment, which has been chalienged in this appeal.

1. We have heard the learned counse} for the parties.

8 Learned counsel for the appellant submitted that the trial court erroneously
convicted the appellant without there being any cogent and reliable evidence and
material against him. Learned counsel for the appellant emphatically urged that
indisputably the trap arranged against the appellant having failed, there was no
cogent evidence and material on record that he demanded or accepted the bribe
or agreed to accept the same. Learned counse! for the appellant further submitted
that the trial court gravely erred in placing implicit reliance on the inconsistent

&
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testimony of complainant Bhairolal, who was declared hostile by the prosecution
and who gave inconsistent and discrepant version at different stages and who
even disowned the contents of the written complaints made by him. Learned
counsel for the appellant further urged that the trial court also erred in treating
the so-called tape-recorded conversation and the transcript as a corroborative
piece of evidence, though it was not duly proved that any conversation demanding
bribe took place between the appellant and the complainant and that in absence
of proof of tape-recording of such conversation, the transcript could not be taken
into consideration. According to learned counsel for the appeliant, the trial court

9. Learned counsel for the State, on the other hand, justified and supported
the conviction of the appellant.

10.  We have gone through the entire evidence on record.

11. Complainant Bhairola] (P.W-2)is the principal witness, who lodged the report
against appellant Hareram Kaurav, who was undisputedly posted as Station House

assured to give the remaining  amount of one thousand later on, and thereafter
went to SP Office and narrated the incident, where he was given a tape with a
direction to record the conversation of the demand of bribe; the next day he went
to appellant Hareram Kaurav, conversed with him and offered to give him the
remaining amount and thereafter he returned the tape in the SP Office and signed
the transcript memo (Ex_P-16) in this behalf,

12. The main thrust of the submission of learned counsel for the appellant in

defence, that appellant and the co-accused never talked to him regarding bribe,
nor they made any demand from him, and the complainant (P.W-2) even disowned
the contents of two written reports (Ex.P-18 and Ex.P-19), thus his evidence wis
not at all reliable and acceptable without any independent corroboration. Reliance
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was placed in this behalf on the decision of the Apex Court rendered in the case
of Suraj Mal Vs. The State of Delhi Administration reported in AIR 1979
Supreme Court page 1408.

13, On careful scanning of the entire evidence of complainant Bhairolal (P.W-
2), it is manifest that he has given inconsistent and discrepant version throughout
his deposition. First of all in his examination-in-chief he deposed about demand
of rupees five thousand from him by the Station Officer Hareram Kaurav and
Head Constable Chhatrapal Singh for writing his report and payment of rupees
one thousand to Chhatrapal Singh, but later on deviating from his earlier statement,
he declined to speak anything against co-accused Chhatrapal Singh and even
refused to identify him. Likewise, earlier in his examination-in-chief complainant
Bhairolal (P.W-2) deposed simply of having gone to SP Office and narrated the
incident and refused to have given any written or typed report there, while later
on he admitted his signatures on the FIR (Ex.P-17) as well as on his written
reports (Ex.P-18 & P-19) dated 2.6.03 and 4.6.03 respectively.

14. It is also pertinent to point out that during his cross-examination by the
Public Prosecutor, he refuted the suggestion that he himself submitted typewritten
report (Ex.P-18) and another report (Ex.P-19) on 4.6.03 at the office of Lokayukt,
though he admitted his signatures on both the written reports (Ex.P-18 and Ex.P-
19) as well as on FIR (Ex.P-17) recorded by the Police. Apposite to add that
during cross-examination by the defence in para 17 of his deposition complainant
Bhairolal made an adverse statement that the two applications (Ex.P-18 and Ex.P-

19) were never got typed by him, but got typed by Police Lokayukt and he bad

signed Ex.P-18 and Ex.P-19 as well as the Ex.P-17 at the directions of the
Police Lokayukt Bhopal.

15. Although complainant Bhairolal (P.W-2) admitted at one place during cross-
examination by the Public Prosecutor that the contents of Ex P-18 and Ex.P-19
were read over to him and verified from him by one of the official witnesses, but
next moment he completely changed his stand and said that the relevant portions
marked as B to B in Ex.P-18 and Ex.P-19 (relating to the demand of bribe) were
got typed by officers of Lokayukt and not narrated by him and he had merely
signed on them. More so, in para 22 of his deposition, complainant Bhairolal
clearly stated that he had no talks of bribe with the appellant/accused persons and
none of them made any demand from him.

16. In view of the aforesaid glaring inconsistencies appearing in the evidence
of complainant Bhairolal (P.W-2), his stray statements made here and there that
Station House Officer Hareram Kaurav demanded rupees five thousand or two
thousand for writing a report, particularly when, later on he denied that appellant

made any such demand or asked for a bribe, cannot be considered as reliable and,

acceptable beyond periphery of doubt.
17. There is no doubt about the legal preposition that even a part of the testimony

&
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of a hostile witness can be accepted if it is found to be reliable and trustworthy
upon careful scrutiny thereof, but in the instant case the testimony of complainant
Bhatrolal (P.W.-2), who has changed his version at every step, cannot be treated
as reliable and acceptable beyond reasonable doubts. Needless to point out that
the younger brother of the complainant, who accompanied him to lodge the report
at the Police Station Berasiya, has not been examined to corroborate the allegation
of demand of bribe by the appellant in connection with the writing of his report at
Police Station Berasiya.

18.  Learned counsel for the appellant also submitted that even as per contents
of written report (Ex.P-18) allegedly given by complainant Bhairolal (P.W-2), the
alleged demand was made on 26.5.03 on two counts, firstly for writing an FIR
and secondly for shielding his father and brother from the counter report registered
against them at Police Station Berasiya, while as per report Ex.P-27, the offence
against his brother and father was registered on 27.5.03, as such there was no
cause for demanding any bribe on 26.5.03 so as to shield them against any counter
report. Learned counsel for the appellant also submitted that complainant (P, W-
2) never reported the matter against his adversary, nor he filed any private
complainant against him, which he could have done if he was really annoyed with
the incident. Whatever it may be, the evidence of complainant Bhairolal (P.W-2)
itself, on the whole, is not found to be reliable and dependable so as to arrive at a
safe conclusion that appellant Hareram Kaurav being a Station Officer at Thana
Berasiya demanded rupees five thousand or two thousand in connection with
writing the report of the complainant.

19. The trial court has given much weight to the tape-recored conversation
and its transcript (Ex.P-16) as corroborative evidence to the alleged demand of
bribe by the appellant, while according to learned counsel for the appellant, the
tape-recording of any conversation between the appellant and the complainant
regarding alleged demand of bribe, was not proved and the transcript (Ex.P-16)
could not be taken into consideration in view of the law laid down by the Apex
Court in the case of Ram Singh and others Vs. Col. Ram Singh reported in AIR
1986 Supreme Court page 3 and reiterated in the case of A/l India Anna Dravida
Munnetra Kazhagam Vs. LK. Tripathi and others reported m (2009)5 Supreme
Court Cases page 417. :

20.  The Apex Court in the case of Ram Singh ( Supra ) has laid down the
following conditions for admissibility of tape-recorded statement:-

“1. The voice of the speaker must be duly identified by the maker
of the record or by others who recognise his voice. In other words,
it manifestly follows as a logical corollary that the first condition
for the admissibility of such a statement is to identify the voice of
the speaker. Where the voice has been denied by the maker it
will require very strict proof to determine whether or not it was
really the voice of the speaker.
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2. The accuracy of the tape-recorded statement has to be proved
by the maker of the record by satisfactory evidence direct or
circumstantial.

3. Every possibility of tampering with or erasure of a part of a
tape-recorded statement must be ruled out otherwise it may render
- the said statement out of context and, therefore, inadmissible.

4. The statement must be relevant according to the rules of
Evidence Act.

5. The recorded cassette must be carefully scaled and kept in
safe or official custody.

6. The voice of the speaker should be clearly audible and not
lost or distorted by other sounds or disturbance.”

21. In view of aforesaid legal position, we proceed to examine the evidence
available on record with regard to the so-called tape-recorded statement of the
appellant in respect of the demand allegedly made by him as a public servant
being posted as Station Officer, Police Station Berasiya. Dy. Supt. of Police
Shankarlal Dharse (P.W-5) has deposed in his evidence that after receipt of the
typed complaint (Ex.P-18) from SP Lokayukt for further necessary action, he
had handed over a mini tape-recorder alongwith a new cassetie to complainant
Bhairolal for tape-recording the conversation relating to the demand of bribe from
him and to give it back in the office of Lokayukt. According to Chand Singh
Bamaniya (P.W-8), on 4.6.03 the sccond typed complaint (Ex.P-19) was forwarded
to him for necessary action and a mini tape plus cassette handed over to
complainant was also produced before him alongwith typed complaint (Ex.P-19);
he had then ‘played the cassette before the complainant, Dy. Supt. of Police
Shankarlal Dharse and two other witnesses of his office, namely, Chandrashekhar
Vaidya and Radheyshyama Mishra and after hearing the same, he prepared the
transcript of tape-recorded conversation (Ex.P-16) and then recorded the FIR
and thereafter arranged for a trap.

22 Although complainant Bhairolal (P.W-2) corroborated this fact that he was
given a tape in the SP office to record the conversation of demand of bribe and he
had returned the same in the SP Office, where it was played and transcript memo
(Ex.P-16) was prepared, which also bears his signatures, but he never specifically
stated before the trial court that he had tape-recorded the conversation between
him and the Station Officer Hareram Kaurav. He simply said that he had talked

to Hareram Kaurav at Police Station Berasiya after receipt of the tape from the

Lokayukt Police and next day he had returned the tape at Lokayukt office informing
that he had tape-recorded the conversation. In fact it does not transpire from his
testimony as to what dialogue or talks took place between him and the Station
Officer Hareram Kaurav after receipt of the tape, and that the same was recorded.
On the other hand, as per para 2 of his deposition, after taking the tape when he

&
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went to Station Officer Hareram Kaurav and told him to write his report and
accept the remaining amount, then he said “nothing” and thereafter he came to
Bhopal and returned back the tape in the SP office.

23. It also does not transpire from the evidence of complainant Bhairolal
(P.W-2) that the transcript (Ex.P-16) of the so-called conversation, was ever
read over to complainant (P.W-2) before the Court. Although complainant
Bhairolal (P.W-2) deposed at one place that the tape was played and heard by
Lokayukt Police and then transcript memo (Ex.P-16) was prepared, but he
categorically deposed in para 17 of his deposition that he does not know as to
what was written in Ex.P-16 and he had merely signed it. Evidently thus, the
contents of Ex.P-16, i.e. the transcript of the so-called conversation do not stand
proved to be the conversation between the appellant and the complainant, nor it is
proved to be in the voice of appellant Hareram Kaurav. On the other hand, the
cassette article 'A’' when played in the Court, as per note appended to para 14 of
the deposition of the complainant (P.W-2), its voice was not clear and it was
unintelligible. In such a situation, it could not be said that the voice recorded in
the cassette in question was that of the appellant or that it related to any so-called
demand of bribe. Consequently, the transcript (Ex.P-16) could not be treated as
the transcript of the so-called conversation between the appellant and complainant
Bhairolal (P.W-2).

24.  Apposite to add that Inspector Chand Singh Bamaniya (P.W-8), who
prepared the transcript memo (Ex.P-16) and claimed to have played it in the
presence of D.S.P. Shankarlal Dharse (P.W-5), complainant (P.W.2) and other
witnesses, admitted in cross-examination that he was not conversant with the
voice of the appellant, nor did he prepare specimen cassette of the voice of the
appellant and the complainant, nor he got it examined by any expert. According
to Inspector Chand Singh Bamaniya (P.W-8) he had accepted the version of
complainant (P.W-2) that it was the voice of the appellant, but, as said earlier,
complainant Bhairolal (P.W-2) himself never identified the tape-recorded statement
(Ex.P-16) to be in the voice of appellant, rather he even failed to say that he had
tape-recorded any such conversation of any such demand of bribe between him
and the appellant.

25, Itis also significant to mention that D.S.P. Shankarlal Dharse (P.W-3) has
also not corroborated this fact that the tape-recorded cassette in question was
played before him or transcript memo was prepared before him. On the other
hand according to D.S.P. Shankarlal Dharse (P.W-5), the complainant never came .
back to him with the cassette in-question. The other two witnesses, namely,
Chandrashekhar Vaidya and Radheyshyam Mishra, in whose presence transcript
memo (Ex.P-16) of the so called tape-recorded statement was said to have been
prepared by Inspector Chand Singh Bamaniya (P.W-8), were not examined to
throw any light in this regard. In the aforesaid facts, the transcript (Ex.P-16) of
the so called tape-recorded statement could not be validly accepted as the evidence
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of so called conversation between the appellant and complainant Bhairolal (P.W-
2), particularly when the recording of such conversation was not duly proved by
the evidence on record.

26. It is quite evident from the testimony of Inspector Chand Singh Bamaniya
(P.W-8), Komal Singh Sisodiya (P.W-6) coupled with the evidence of two official
witnesses, namely, C.K. Dubey (P.W-3) and B.P. Tiwari (P.W-4) plus the evidence
of complainant Bhairolal (P.W-2) himself that the trap arranged against the
appellant in connection with the demand and acceptance of bribe by the appellant
had failed and thus, there was no-evidence of acceptance of any bribe by him
from the complainant. Even the amount of rupees one thousand alleged to have
been paid by the complainant (P.W-2) to Head Constable at the instance of the
appellant was never recovered from either of them.

97 Inview of the aforesaid discussion, it is apparent that there is no dependable
evidence of any demand or acceptance of bribe by the appellant from the
complainant. The evidence of complainant Bhairolal (P.W-2) in this behalf is found
to be quite suspicious and not acceptable beyond periphery of doubt.

28. Thus, we are of the considered opinion, that the prosecution failed to establish
by cogent and dependable evidence that appellant Hareram Kaurav being a public
servant demanded, accepted or agreed to accept of attempted to obtain any bribe
or illegal gratification from the complainant as a motive or reward for performing
the official act of recording of FIR of the complainant.

29. In the wake of aforesaid, the conviction of appellant under Section 7 of the
Prevention of Corruption Act cannot be safely maintained and deserves to be set
-aside.

30. Consequently, the appeal is allowed. The conviction of appellant and the
impugned sentence passed on him under Section 7 of the Prevention of Corruption
Act are hereby sct aside and he is acquitted of the charge.

3]1. Appellant is on bail. His bail bonds shall stand discharged.

Appeal allowed.

I.L.R. (2010] M. P., 2620
APPELLATE CRIMINAL
Before Mr. Justice Rakesh Saksena & Mr. Justice N.K. Gupta

7 May, 2010*
BALLA @ BALADEEN ... Appellant
Vs.
STATE OF M.P. ... Respondent

Penal Code (43 0f_1860), Sections 302 & 304 Part-I - Murder or
culpable homicide - No previous enmity between the deceased and the

*Cr.A. No.2467/2005 (Jabalpur)
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appellant - Deceased remonstrated with appellant about his cattle entering
the field of deceased and appellant inflicted stick injuries on the head of
deceased resulting into fracture of two parietal bones - Deceased was an
old man of 70 years of age - It can be readily inferred that he acted with the
intention of causing such bodily injuries to deceased as were likely to cause
death - Conviction of appellant u/s 302 of IPC not justified - However, he is
liable to be convicted u/s 304 Part-I of IPC, (Para 17)

<vs Wfedr (1860 $7 45), uI¥ 302 T 304 A — T AT WIS
AT e — fieTedl AR qow B fa gd ¥ FE I T8 — afoelf @ waeh
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ALZH. BT GRT 304 A1 & 3wl Snwfirg 59 o 9 1
Case referred :

AIR 1977 SC 701.

Ashok Kumar Chourasiya & Sarita Chourasiya, for the appellant.
S.K. Rai, G.A., for the respondent.

JUDGMENT

The  Judgment of the. Court was delivered by
RaxEesH SAKSENa, J. :— Appellant has filed this appeal against the judgment dated
9th November, 2005 passed by Sessions Judge, Chhatarpur in Sessions Trial No.
235/2004, convicting the appellant under Sections 302 and 323 of the Indian Penal
Code and sentencing him to imprisonment for life with fine of Rs. 5000/- and
rigorous imprisonment for six months with fine of Rs. 500/-.

2. In short, the prosecution case is that on 20.9.2004 at about 9.05 a.m.,
complainant Mansukha lodged report with police Matguwan that at about 8.00
A.M., cattle of accused Balla @ Baladeen entered his ‘Kuanwala' field. When
his father Chauva remonstrated with Balla and his wife, who were working in the
neighbouring field, Balla got infuriated and assaulted Chauva on his head with a
stick, as a result of which Chauva fell down unconscious. When Mansukha tried
to save his father, wife of accused namely Prembai caught him and Balla continued
to assault his father. Hearing noise Halke, Chutwa, Bhupat and Bhagwandas
reached at the spot and intervened. Mansukha and his mother took unconscious
Chauva to police station and lodged the report. Police registered the case under
Section 307/34 of the Indian Penal Code against Balla and his wife and sent the
injured for medical examination and treatment to P.H.C, Matguwan, where Dr.
Lakhan Tiwari (PW9) examined his mjuries. During treatment, Chauva died in
the hospital. A merg report was recorded by Police City Kotwali, Chhatarpur.

. After inquest, dead body was sent for postmortem examination. Dr. D.D.
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Chaurasiya (PWS5), Assistant Surgeon of District Hospital Chhatarpur conducted
the postmortem examination of the dead body and found three injuries on the
body. After requisite investigation, charge sheet was filed against both the accused
persons.

3. Appellant/accused abjured his guilt and pleaded false implication. According
to appellant, the cattle of deceased had entered his field and damaged the crops.
When he drove them out, deceased wanted to stop them, but being dashed by the
cattle, he fell down and suffered injuries.

4. For substantiating its case, prosecution examined 12 witnesses. Appellant
also examined DW1-Munnu Yadav and DW2- Bhaiyalal in his defence.
5 Learned Sessions Judge, after trial and upon appreciation of evidence

adduced in the case held the appellant guilty under Sections 302 and 323 of the
Indian Penal Code. However, finding the evidence not sufficient against the accused
Prembai, acquitted her. Aggrieved by his conviction, appellant has filed this appeal.

6.  We have heard the learned counsel for the parties.
7. It was no longer disputed that deceased Chauva died of head injury. It was

also reflected from the evidence of Dr. Lakhan Tiwari (PW9), who examined his-

injuries and also by the postmortem examination conducted by Dr. D.D. Chaurasiya
(PWS3).

3. Dr. Lakhan Tiwari (PW9) deposed that on 20.9.2004, he examined the
injuries of Chauva at about 9.45 p.m. General condition of the injured was weak
and he was unconscious. He found (i) swelling with contusion 3"x2" on right
fronto parietal area of the skull (ii) contusion 2"x2" on left parietal region of the
skull and (iii) lacerated wound 1"x1/3"x skin deep on right forearm, on the body of
deceased.

All the aforesaid injuries were caused by hard and blunt object. He had
referred the patient for X-ray examination of injuries no. 1 and 2.

9. After the death of Chauva, V.B.S. Parihar, A.S.L. (PW10) recorded the
merg intimation report Ex. P/15 and after conducting the inquest Ex. P/17 sent
the dead body for postmortem examination. Dr. D.D.Chaurasiya (PW5) conducted
the postmortem examination. He also found (i) contusion 6 cm. x 4 cm. on right
fronto parictal region of the skull (ii) 4cm.x 4cm. on left fronto parietal region of
the skull and (iii) a stitched wound 3em. long on right forearm. According to him,
both the parietal bones of the skull of Chauva were fractured. Postmortem
examination report is Ex. P/3. In the opinion of doctor, cause of death of -the
deceased was head injury. Duration of the injury was within 24 hours since the
time of postmortem examination. It was thus clearly evident that the deceased
Chauva died of head injury.

10. Learned counsel for the appellant, however, submitted that the trial Court
gravely erred in placing implicit reliance on the evidence of eye witnesses namely

e
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Mansukha (PW6) and Haridas (PW11). According to him, Mansukha was the
son of deceased, therefore, he was an interested witness.and Haridas was a child
witness, whose evidence was discrepant and contradicted. He was also a tutored
witness. According to learned counsel, appellant was falsely implicated.

11. Learned counsel for the State, on the other hand, justified and supported
the conviction of the appellant.

12.  We have gone through the entire evidence on record. Mansukha (PW6)
categorically stated that he saw the incident from his field. The cattle of Balla
Yadav had entered his ficld. When his father Chauva, who was also present there
stopped the cattle, Balla and his wife started assaulting them with sticks. Balla
gave stick blow on the head of his father, as a result of which he fell down. He
further inflicted 2-3 stick blows to him. Thereafter, accused persons ran away.
He picked up Chauva and took him to police station and lodged the report Ex.
P/10. He then, carried Chauva to Chhatarpur for treatment, but aftér about one
and a half hour, he died. He stated that he was also taken for medical examination,
but he could not be examined because doctor was not present there. This witness
was cross examined at length, but nothing could be elicited out to render his evidence
unreliable. Though, there were some minor discrepancies, but they were not of
substantial nature. Learned counsel argued that since the injuries of this witness
were not examined, it indicated that he-was not injured in the incident and that he
was not present at the time of occurrence. We are unable to accept this proposition
because it has been clearly stated by Mansukha (PW6) that he was taken for
medical examination, but his injury could not be examined because doctor was not
available at that time. He categorically stated that his field was adjacent to the
field of Balla and his house was situated only about 50 ft. away from the place of
incident. Evidence of this witness stood corroborated by the version given by him
in the first information report Ex. P/10 lodged by him only about an hour after the
incident. His evidence was further corroborated by the medical evidence of Dr.
Lakhan Tiwari (PW9), who found three injuries on the body of Chauva, caused
by hard and blunt object.

13. Haridas (PW11), happened to be a child witness of about 10 years of age.
He was son of Mansukha (PW6). Haridas, though in the chief examination of his
evidence stated that the cattle of Balla had entered his field and Prembai and
Balla had assaulted Chauva with sticks, but in the cross examination, he swerved
and said that his cattle had entered the field of Balia and he had driven them out.
However, he firmly denied that Chauva fell down by the push of cattle. This
discrepancy, in our opinion, carnot be held to be so material as to render his
whole of the evidence unreliable. He has remained firm that Balla inflicted stick
injuries on the head of Chauva. He, though admitted that police people suggested
him as to how he had to give his statement, but he did not say that he deposed
according to guidance of police people. Thus, the evidence of this witness rendered
_ firm corroboration to the evidence of Mansukha (PW6). We are unable to accept
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the argument advanced by learned counsel for the appellant that since Mansukha
and Haridas were related witnesses, therefore, their evidence deserved to be
discarded. In Varghese Thomas Vs. State of Kerala-AIR 1977 SC 701, the Apex
Court held that the evidence of relatives cannot be regarded as suspect needing
corroboration from independent witnesses, when there is no previous enmity
between the relatives of the injured and the accused. In the present case, there is
no iota of evidence to indicate that there was previous enmity between the
complainant and the accused.

14.  After bestowing our anxious consideration to the submissions made by
learned counsel for the appeliant and having gone through the record, we find that
it has been amply established that it was appellant, who had caused head injury to
deceased Chauva, as a result of which he died.

15. The next submission by the learned counsel for the appellant is that the
incident had occurred suddenly, on spur of moment without premeditation,
therefore, trial Court committed error in convicting the appellant under Section
302 of the Indian Penal Code. Learned counsel submitted that the incident erupted
*“suddenly when deceased remonstrated with the appellant for entering of his cattle
into the field of deceased.

16. Learned counsel for the State on the other hand submitted that the deceased
was an old man of 70 years of age. The act of appellant in inflicting two stick
blows on the head of deceased clearly indicated that he intended to cause death
of deceased, therefore, the conviction of the appellant under Section 302 of the
Indian Penal Code was fully justified.

17. From the evidence of Mansukha (PW6), it is apparent that there was no
previous enmity between the deceased and the appellant. It was just when
deceased remonstrated with appellant about his cattle entering the field of
deceased, appellant inflicted stick injuries on the head of deceased. It is true,
from the cvidence of Dr. Lakhan Tiwari (PW9) and Dr. D.D.Chaurasiya (PW5),
it is revealed that two blows by hard and blunt object were caused on the skull of
deceased, as a result of which, his left and right parietal bones of the skull were
fractured, but at the same time, it can be gathered from the surrounding
circumstances, that there was no premeditation on the part of appellant and just
on the spur of the moment, he took in his mind to assault the deceased with stick.
It can also be gathered that in doing so he might have got oblivious of the fact that
deceased was an old man of 70 years of age. Had it been a case of single blow,
it could have been held that the appellant entertained no intention to cause death
or to cause such bodily injury as was likely to cause death of deceased. But,
appellant inflicted two successive blows on the skull of deceased which resulted
into fracture of two parietal bones, it can be readily inferred that he acted with
the intention of causing such bodily injuries to deceased as were likely to cause
death. In these circumstances, we are of the view that the conviction of appellant

a)
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under Section 302 of the Indian Penal Code was not justified. However he was
liable to be convicted under Section 304 Part-I of the Indian Penal Code.

18.  Learned counsel for the appellant pointed out that the appellant is in jail since the
date of his arrest i.e. 23.9.2004, as such by now he has suffered custody for a period of
about five years and eight months and that now he has attained the age of 60 years.

19. For the reasons stated hereinabove, the conviction of the appellant under
Section 302 of the Indian Penal Code is modified; he is convicted under Section
304 Part-I of the Indian Penal Code and in view of his old age, he is sentenced to
rigorous imprisonment for seven years. His conviction under Section 323 of the
Indian Penal Code and sentence of rigorous imprisonment for six months with
fine of Rs. 500/- is affirmed. Sentences of imprisonment shall run concurrent.

20.  Appeal partly allowed.
Appeal partly allowed.

A)
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APPELLATE CRIMINAL
, Before Mr. Justice Rakesh Saksena & Mr. Justice NK. Gupta

14 May, 2010*
RAM BHADRA TIWARI & anr. ... Appellants
Vs.
STATE OF M.P. ... Respondent

A. ' Penal Code (45 of 1860), Section 302, Evidence Act, 1872,
Section 3 - Appreciation of evidence - Death of deceased (wife) in house of
accused (husband) due to head injury and others - The presence of accused
on relevant time in the house is also proved - Accused failed to explain as fo
how the deceased received the injuries - Accused/husband is the only person
who is responsible for commission of crime - Other family members (A-2)
can not be held guilty on mere suspicion. (Para 14)

®. que Afdr (1860 FT 45), SR 302, WieY sifRifrew, 1872, €M™ 3
~ e BT ARHRA — IgTT B W A ae (ae) # AR W I 9l W
e & PRV g8 — GEIT TG ) Aftgad 9 R W Ao 9 wifed - afigad
e B AT ST B G A WHRer 2 A WG &7 ~ afrgaa / ofy € 7w =l
2 S AU B B Y STREER ® - IRAR B 3 WEH (T—2) P $HId Haw W
T AT TEET T HepT |

B. Penal Code (45 of 1860), Sections 302 & 304 Part-I - Murder
or culpable homicide - Deceased (wife) carrying pregnancy of 32-36 weeks
received one fatal/head injury out of 4 injuries - No evidence to establish
motive on part of accused to kill his wife - The accused is liable fo be
convicted w/s 304 Part-I and not u/s 302. _ "(Para 16)

*Cr.A. No.744/2002 (Jabalpur)
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wl. <ve WfEar (1860 &7 45), ERI§ 302 9 304 HOA-I — F&T A
ITISE AT 995 — Ja% (T W 32-36 WG BT T ool {54 g o o1 ol
4 =el 4 ¥ v uew /R @ e o — afrad & e ool 1 AR BT 'Y IR
B B 1 PIF wEa e — AFRE TRT 304 Wr-1 @ aria AeRiE Y Wi A
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C. Penal Code (45 of 1860), Sections 304-B & 498-A, Evidence
Act, 1872, Section 113-B - No nexus established between demand of scooter
and the death of deceased - The presumption u/s 113-B of Evidence Act can
not be made applicable and accused can not be convicted u/s 304-B of IPC
_ However, from prosecution evidence (evidence of brother and mother of
deceased), it can be gathered that after the marriage, both the accused
persons had harassed and subjected the deceased to cruelty to meet their
unlawfiul demand of scooter - Therefore, their conviction u/s 498-A of IPC
affirmed. (Para I8)

W, ©ve Hfedr (1860 &1 45), oY 304-d1 T 498-V, e yferfraH,
1872, EIRT 113—d1 — TEX B AT 04 G0 @) 4G & WL [aer e T < wey
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=X, B uwr 30441 B arafa Srafg wEl fawr @ wear — qunfy, afvEe |
(g & g Td | @ wied) | a8 fred Pt s e @ 6 fae 3 v JEt
Jfrgadt F I THER B A WA T qW A B {AQ Fas B A7 fmAr o AR
FRATdF T AT of — oT: FXH, P ERT 498-Y B i S il A gfe
B T

Cases referred :
{2006) 10 SCC 681, (2006) 12 SCC 667, (2000) 5 SCC 207.

Akhil Singh & Praveen Dubey, for the appellants.
JK. Jain, Dy.A.G., for the respondent.

JUDGMENT

The Judgment of  the Court was delivered by
RAKESH SAKSENA, J. - Appellants have filed this appeal against the judgment
dated 3,5.2002 passed by Special & Additional Sessions Judge, Shahdol, in Sessions
Trial No.179/2001. convicting them under Sections 302/34, 304-B/34 and 498-A
of the Indian Penal Code and sentencing them to imprisonment for life, rigorous
Imprisonment for 10 years and rigorous imprisonment for 2 years with fine Rs.
500/-, on each count respectively.

2. Facts, as alleged by the prosecution, are that Sonika, the deceased, was
married to appellant Ram Bhadra on 4th June 1997. Appellant Deowati was the
mother-in-law of Sonika. After marriage, Sonika went to her nuptial house and
kept on visiting her mother’s house. After sometime, she complained about
harassment mcted out to her by her husband and mother-in-law for not bringing a
scooter in dowry. On 3.6.2001, at about 3.15 in the morning, Vidya Sagar (PW-1),

<
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brother of Sonika, received information on telephone that Sonika had died. Vidya
Sagar alongwith his elder brother Rajaram Pathak went to village Garfandia where
accused resided and saw the dead body of Sonika lying in the courtyard of their
house. There were injuries on her face. None disclosed to them how Sonika died.
On the same day, at about 8.30 a.m., Vidya Sagar (PW-1) lodged a report with
Police Dhanpuri. Sub Inspector M.S. Karchuli (PW-11) registered a Murg (Ex.
P/I). Police, in the presence of Executive Magistrate, Jaithpur, conducted the
inquest of the dead body and prepared memorandum (Ex.P/3). Executive
Magistrate sent the dead body to community Health Centre, Dhanpuri for
postmortem examination. Dr. K.K.Gautam (PW-5) alongwith Dr. B.N. Sharma
and Dr. Richa Gupta conducted postmortem examination at about 5.00 p.m. on
the same day. He found that deceased was carrying pregnancy of 32 to 36 weeks.
She had injuries on her face. There was bleeding from her nose and mouth. The
injuries found on the body of the deceased were ante mortem in nature, and were
caused within 24 hours of the postmortem examination. Postmortem examination
reports are Ex.P/9-A and Ex.P/10.

3. In the course of investigation, investigating officer prepared the spot map,
arrested the accused persons and at the instance of accused Ram Bhadra on
7.6.2001 seized a stone and a ‘Danda’ kept under his cot. In the Murg enquiry, it
was revealed that accused persons subjected the deceased to crueity for not
meeting the demand of a scooter in dowry and that on some dispute, on not allowing
her to go to her parents’ house, assaulted her, as a result of which she died.

4. After investigation, charge sheet was filed in the Court of Judicial Magistrate
First Class, Budhar and the case was committed for trial to the Court of Sessions,
Shahdol.

5. Oncharges being framed, accused abjured their guilt and stated that witnesses
spoke false against them due to enmity. They were falsely implicated. No evidence
in their defence was adduced.

6. Relying on the evidence of Vidya Sagar (PW-1), Pushpa Pathak (PW-2),
Kalpana (PW-3), Hirawati (PW-6), Chintamani Yadav (PW-7), Suryakant Tiwari
(PW-8), Rajnikant (PW-12), Dr. K.K. Gautam (PW-5) and the Investigating
Officer M.S. Karchuli (PW-11), learned trial judge held accused persons guilty
and convicted and sentenced them as mentioned above.

7. We have heard the learned counset for the parties.

8.  Learned counsel for the appellant submitted that it was not established by
the prosecution evidence that the deceased met with a homicidal death. According
to him, she had fallen down from the staircase and contracted injuries, which
resulted into her death.

9.  On perusal of the evidence of Dr. K.K. Gautam (PW-5), it is revealed that
on postmortem examination of the dead body of the deceased he found following
injuries: ’
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(1) Haematoma on leftside forehead with black eye left in areca
of 10 cms x 12.5 cms.

(2) Multiple abrasions over both cheeks, chin with clotted dark
red blood.

(3) Fracture of clavicle bone, left lateral with dislocation of left
shoulder.

(4) Abrasion at left forearm near wrist .4 cm x 1 cm.

On dissection- Dark tan clotted blood under haematoma. Brain
tissue left frontal injured, sub dural clotted blood at middle and left
side frontal cranial cavity. Heart right full, lung congested. Fracture
of left clavicle and lateral with collection of blood.

32-36 weeks’ size, full term female child found cynosed in uterus.

In the opinion of doctor, the injuries were ante mortem in nature.
Head injury was caused by hard and blunt object within 24 hours.
Cause of death Was coma due to anti mortem head injury.

Cause of death of foetus was anorexia due to cessation of blood
supply.

The head injury of the deceased was sufficient in ordinary course
of nature to cause her death.

In cross examination. Dr. K.K. Gautam (PW-5) admitted that injuries found on
the body of deceased might have been accidental if she struck against some stone
or fallen down from stairs.

10. 1t is true that Dr. K.K. Gautam (PW-5) did not specifically state that the
injuries found on the body of the deceased were homicidal in nature and expressed
the possibility of them being caused in an accident, but. In our opinion, it can be
gathered from the nature of injuries that they could be homicidal also. Since doctor
is not an eyewitness, for establishment of the fact that the injuries were homicidal
or accidental in nature, appreciation of the surrounding circumstances is essential.

11. In the statement of accused under Section 313 of the Code of Criminal
Procedure, none of the accused stated that the deceased had fallen down from
any staircase. It was not even reflected from the spot map (Ex.P/21) drawn by
Inspector M.S. Karchuli (PW-11) that there had been any staircase in the
courtyard. On the contrary, it was revealed from the spot map that the house
where the incident took place was a ‘Kachcha™ house having roof of earthen tiles
(Khaprel). There was nothing on record to indicate that the house of the appellants
was a double storeyed house.

12. Survakant (PW-8) and Rajnikant (PW-12) though in cross-examination admitted
that they heard in village that deceased had dicd by a fall from the staircase, but
they did not disclose from whom they heard it They were declared hostile. Thus,

P4
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in the absence of any evidence on record to the effect that deceased fell from
stairs coupled with the statement of accused wherein they did not say that deceased
fell from stairs, it cannot be held that the deceased suffered injuries by an accidental
fall. Therefore, the natural corollary is that the injuries and the death of deceased
were homicidal in nature.

13. In Trimukh Maroti Kirkan vs. State of Maharashtra-(2006) 10 SCC 681
the Apex Court observed that:

If an offence takes place inside the privacy of a house and in
such circumstances where the assailants have all the opportunity
to plan and commit the offence at the time and in circumstances
of their choice, it would be extremetly difficult for the prosecution
to lead evidence to establish the guilt of the accused if the strict
principle of circumstantial evidence is insisted upon by the courts.
A judge does not preside over a criminal trial merely to see that
no innocent man is punished. A judge also presides to see that a
guilty man does not escape. The law does not enjoin a duty on.the
prosecution to lead evidence of such character which is almost
impossible to be led or at any rate extremely difficult to be
led.......... Where an offence like murder is committed in secrecy
inside a house, the initial burden to establish the case would
undoubtedly be upon the prosecution, but the nature and amount
of evidence to be led by it to establish the charge cannot be of the
same degree as is required in other cases of circumstantial
evidence. The burden would be of a comparatively lighter
character. In view of Section 106 of the Evidence Act there will
be a corresponding burden on the inmates of the house to give a
cogent explanation as to how the crime was committed. The
inmates of the house cannot get away by simply keeping quiet,
and offering no explanation on the supposed premise that the '
burden to establish its case lies entirely upon the prosecution
and there is no duty at all on an accused to offer any
explanation......... Where an accused is alleged to have committed
the murder of his wife and the prosecution succeeds in leading
evidence to show that shortly- before the commission of crime
they were seen together or the offence takes place in the dwelling
home where the husband also normally resided, it has been
consistently held that if the accused does not offer any explanation
how the wife received injuries or offers an explanation which is
found to be false, it is a strong circumstances which indicates that
he is responsible for commission of the time.”

14.  Now, the question before us is whether on the basis of facts brought on
record, the husband of .the deceased viz. Ram Bhadra only or both the accused
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would be liable for causing injurics to deceased. The indication given by the Apex
Court in Trimukh Maroti (supra) appears to be that where an accused is alleged
to have committed murder of his wife and prosecution succeeds in leading
evidence to show that shortly before commission of crime they were together in
the dwelling home; it has to be held that if accused husband does not offer any
explanation, how the wife received injuries or offers a false explanation, it would
be a strong circumstance indicating that he is responsible for commission of the
crime. Thus, it appears to indicate the responsibility of the husband only and not
of other members of the family except where there is clear evidence of their
involvement. In the opinion of doctor, the cause of death of deceased was coma
due to ante mortem head injury. The head injury was a haematoma on the left side
of forehead with black left eye. On the basis of the evidence adduced in the case,
it is not possible for us to hold all the persons in the house including Deowati liable
for causing injuries to deceased in view of the ratio of Trimukh Maroti (supra).
However, it can safely be held that the injury was caused by accused Ram Bhadra
as his presence in the house stood established by the evidence of Rajnikant (PW-
12). Rajnikant, though did not toe the line of prosecution, but he stated that after
return from the house of Ganga Singh in the night, Ram Bhadra went to his house.
Apart from that, from the evidence of Kalpana (PW-3) also, the presence of
Ram Bhadra in the house is clearly established. It is true that circumstances give
rise to suspicion against appellant Deowati also, but the suspicion howsoever great;
cannot take place of proof. Merely a single stray line appearing in the evidence of
Kalpana (PW-3), a child witness of 8 years, that Deowati grappled with the
deceased cannot be accepted because of it being merely a suggestion by the
prosecution to which she innocently yielded.

15. In these circumstances, we are of the definite view that it has been
satisfactorily established by the prosecution evidence that it was only accused
Ram Bhadra, who caused the death of deceased. The evidence however does
not appear to us sufficient against accused Deowati to hold her guilty under Section
302 of the Indian Penal Code. As such she deserves to be acquitted.

16. Learned counsel for the appellant strenucusly urged that the conviction of
accused Ram Bhadra under Section 302 IPC is not justified as the origin or the
genesis of the occurrence, which resuited into the death-of deceased, has not
been proved. It is true that no evidence has been adduced by the prosecution to
indicate, under what circumstances injurics were caused to deceased. There was
only one injury on the forehead, which was the cause of death. There were some
abrasions on the check and chin and a fracture of clavicle bone of the shoulder. It
can, therefore, be inferred that there must have been a scuffle between deceased
and the accused. Since accused did not offer any explanation for that. and there
is no evidence on record from which the exact situation under which the incident
occurred can be gathered, this Court is left with the option only to conjecture the
probabilities. It is also significant to note that at the time of death the deceased

L
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was carrying pregnancy of 32-36 weeks. There was a full term foetus in her
womb. Therefore, it does not stand to reason that her husband would take up in
his mind to deliberately kill her. The prosecution has tendered no evidence to
establish motive on the part of the accused to kill his wife. In these
circumstances, we are of the definite opinion that the conviction of
accused/appellant Ram Bhadra under Section 302 IPC is not justified. However,
since the act by which he caused the death of the deceased was done by him - -
with the intention of causing such bodily injury to deceased as was likely to
cause her death, he is liable to be convicted under Section 304-1 of the Indian
Penal Code.

17. As far as conviction of accused/appellants under Section 304-B and 498-A
of the India Penal Code is concerned, from the evidence of Vidya Sagar (PW-1)
and Pushpa Pathak (PW-2) it stands established that deceased Sonika was married
to accused Ram Bhadra on 4th June 1997 and she died a homicidal death in the
house of her husband during the intervening night of 2nd and 3rd June 2001. Thus,
it has been proved that deceased died otherwise then under normal circumstances
in the house of her husband within seven years of her marriage. The guestion
now remains to be answered is whether soon before her death she was subjected
to cruelty or harassment by her husband or any relative of her husband for, or in
connection with any-demand of dowry. Vidya Sagar (PW-1), brother of deceased
deposed that whenever deceased came to his house, she told that her in-laws
used to manhandle her and ask her to bring a scooter. This demand was being
made by her husband, mother-in-law and father-in-law. The evidence of Vidya
Sagar (PW-1) finds support from the evidence of Pushpa Pathak (PW-2), mother
of the deceased, who deposed that for about one year after the marriage of Sonika,
her in-laws kept her well, but, thereafter, whenever she came to her house, she
complained that accused persons made demand of a scooter. There is nothing in
the evidence of these witnesses to indicate that the accused persons caused the
death of deceased for not meeting the demand of dowry. There is also no evidence
on record to indicate that the accused persons harassed or subjected the deceased
to cruelty for or in connection with any demand of dowry soon before her death.
In Kailash vs. State of M.P. (2006) 12 SCC 667 the Apex Court, affirming the
law laid down in Kans Raj vs. State of Punjab. and others (2000) 5 SCC 207.
held: : - ; : '

“9 1In Kans Raj v. State of Punjab a three-Judge Bench of this
_ Court dealt with the presumption available in terms of Section
113-B of the Evidence Act,- 1872 (in short “the Evidence Act”)
and its effect on finding persons guilty in terms of Section 304-B -
IPC. It was noted as follows: (SCC P.217), para 9)

“9  The law as it exists now provides that where the death
of a woman is caused by any burns or bedily injury or occuts

otherwise than under normal circumstances within 7 years
f
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of marriage and it is shown that soon before her death she
was subjected to cruelty or harassment by her husband or
any relative for or in connection with any demand of dowry
such death shall be punishable under Section 304-B. In order
to scek a conviction against a person for the offence of dowry
death, the prosecution is obliged to prove that:

(a)} the death of a woman was caused by burns or
bodily injury or had occurred otherwise than under normal
circumstances;

(b) such death should have occurred within 7 years of
her marriage;

(c) the deceased was subjected to cruelty or
harassment by her husband or by any relative of her husband,

(d) such cruelty or harassment should be for or in
connection with the demand of dowry; and

(e) tosuch cruelty or harassment the deceased should
have been subjected soon before her death.”

10. No presumption under Section 113-B of the Evidence Act
would be drawn against the accused if it is shown that after the
alleged demand, cruelty or harassment the dispute stood resolved
and there was no evidence of cruelty or harassment thereafter.
Mere lapse of some time by itself would not provide to an accused
a defence, if the course of conduct relating to cruelty or harassment
in connection with the dowry demand is shown to have existed
earlier in time not too late and not too stale before the date of
death of the victim. This is so because the expression used in the
relevant provision is “soon before”. The expression is a relative
term which is réquired to be considered under specific
circumstances of cach case and no straitjacket formula can be
laid down by fixing any time-limit. The expression is pregnant with
the idea of proximity test. [t cannot be said that the term "soon
before" is synonymous with the term “immediately before". This
is because of what is stated in Section 114 illustration (a) of the
Evidence Act. The determination of the period which can come
within the term “soon before”" is left to be determined by the
courts, depending upon the facts and circumstances of cach case.
Suffice, however, to indicate that the expression “soon before™
would normally imply that the interval should not be much
between the cruelty or harassment concerned and the death in
question. There must be existence of proximate and live link (see
Hira Lal v. State (Govt. of NCT), Delhi-(2003) 8§ SCC 80."
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18. On examining the factual position in the present case in the light of above
proposition of law, we find that prosecution failed to establish that death of the
deceased was caused in connection with demand for dowry that too soon before
the death of deceased. Since.\no nexus could be established by the prosecution
evidence between demand of scooter and the death of deceased, the provision
relating to presumption under Section 113-B can also be not made applicable. As
such the conviction of accused persons under Section 304-B of Indian Penal Code
cannot be sustained. However, from the evidence of Vidya Sagar (PW-1)-and
Pushpa Pathak (PW-2) it can be gathered that after the marriage, both the accused
persons had harassed and subjected Sonika to cruelty to meet their unlawful
demand of a scooter. Therefore, their conviction by the trial Court under Section
498-A of the Indian Penal Code deserves to be affirmed.

19. In view ofthe above discussion, conviction and sentence of both the appellants
under Section 302/34 of the Indian Penal Code is set aside. Appellant No. 1
Ram Bhadra is, however, convicted under Section 304-1 of the Indian Penal Code
and sentenced to rigorous imprisonment for 10 years. Conviction of both the
appellants under Section 304-B/34 of the Indian Penal Code is set aside. They
are acquitted of that charge. Conviction of both the appellants under Section
498-A of the Indian Penal Code is affirmed. However, in view of the old age of

" appellant No. 2 Deowati, who must be of around 70 years of age now, and long

lapse of time after the incident, sentence of both the appellants on that count is
reduced from 2 years to rigorous imprisonment for six months only. It has been
pointed out that appellant No.2 Deowati has already suffered custody for a period
of six months, therefore, she need not surrender.

20. Appeat partly allowed.

I.L.R. [2010] M, P., 2633
APPELLATE CRIMINAL
Before Mr. Justice LS. Shrivastava

Appeat partly allowed.

7 9 August, 2010*
MAKHMAD KHAN ... Appellant
Vs.
CBN MANDSAUR ... Respondent

Narcotic Drugs and Psychotropic Substances Act (61 of 1985),
Sections 8/18 & 8/18/29 - Independent witnesses were hostile - Bulk quantity
of seized opium formula was not produced at the time of evidence - At the
time of seizure of opium formula articles A, B. C, D were not marked on the
samples - Similarly, on both bulk quantity packets no articles were marked -
At the time of deposit of seized property in the Malkhana in the office of

*Cr.A. No.316/2006 (Indore)
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CBN. it was not resealed with the seal of Officer Incharge of Malkhana -
Impression of seal and seal were not deposited in the Malkhana at the time
of seizure - Local witnesses were not collected but the pocket withesses were
called on the spot by the raiding party - Samples were deposited in the Court
after 1 year and 3 months with unexplained delay - Malkhana Incharge not
examined - Preparation of the Panchanamas was doublful and not reliable -
Appellants are not liable to be convicted - Appeal allowed. (Para 18)
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Cases referred : -

AIR 1994 SC 117, 2003(1) EFR 220, 1994 CrLJ 1987, ACR II (2006) 362,
2001(1) EFR 160, 2004(1) SCC 562, 2008(1V) AD-Cri (SC) 337, 2009 JLJ 148.
D.D. Vyas with Ajay Vyas, R R. Choursiya, for the appellants. '

Manoj Soni, for the respondent.

JUDGMENT

LS. SnrivasTava, J. :-These four appeals are arising out of same judgment,
hence they are being disposed of by a common judgment.

-

These appeals have been preferred by the appellants being aggrieved by
the judgment dated 28..12.05 passed by the Court of Shri Jaswantsingh Kshtriya,
Special Judge, (NDPS),Mandsaur in Special case No. 138/96 by which the
appellant Ajij has been convicted under S.8/18/29 of the N.D.P.S.Act (for short
the Act) and remaining appellants are convicted under S. 8/13 of the Act and all
the appeliants have been sentenced with rigorous imprisonment of 12 years along
with fine of Rs.1,50,000/- (one lakh, fifty thousand)) and in default of payment of
fine, to undergo additional four years rigorous imprisonment by each appellant.

2. According to prosecution story on 3.8.1996 a preventive party was organized
by the CBN and general checking of the vehicles was being carried out at railway
crossing near Agricultural College, Mandsaur. During this checking a tempo trax
No. RJ-09C-0812 was intercepted. This tempo trax was being driven by Ashraf
Khan and Makhmad Khar, Rahim Khan were sitting at the back seat. The
member of raiding party, gave their introduction and accused persons were
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informed about the search of the vehicle and after obtaining due consent of accused
persons for search, raiding party searched tempo trax in which two gunny bags
were found below the seat. On enquiry, the appellants informed that the gunny
bags contained opium formula for mixing in oprum which they have brought from
the house of Sabir Khan s/o Sikkandar Khan and it was being transported to the
house of Makhmad Khan where it will be mixed with the opium and its quantity
will be increased. The bags were opened and in each bag 5 polythene bags were
found; weight of first gunny bag was 25 kg. 120 gms. and weight of other was 25
kg. 420 gms. In this way in both the gunny bags 50 kg. 540 gms. opium formula
was recovered. From each polythene bag 2 samples of 24-24 gms. were prepared .
and were scaled and remaining two gunny bags were also sealed on the spot.
Statement of witnesses were recorded. Appellants were arrested. The relevant
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