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(4) INDEX. .
(Note An asterisk (*) denotes Note number)

Accommodation Control Act, M.P. (41 of 1961), Secti:onshlz(_l)(a),
(c) & (n) - See - Civil Procedure Code, 1908, Section 10 [Rajesh Singh v.
Manoj.Kumar] - ©...2906

Board of Secondary Education (M.P.) Regulations, 1965, Regulation
97, Proviso - See - Madhyainik Shiksha Adhiniyam, M.P., 1965, Section 28(4),
[Firoz Khan v. Secretary, Board of Secondary Education] ...2848

Civil Procedure Code (5 of 1908), Section 10, Accommodation
Control Act, M.P. 1961, Sections 12(1)(a), (¢) & (n) - Stay of suit -
_Applicability - Earlier suit for declaration of title and subsequent siif for
ejectment u/s 12(1)(a), (c) & (n) of Act for same. properly - Application u/s 10
. CPC filed for staying the subsequent suit that in both the suits issue about
ownership of the suit property was common - Held - S. 10 would apply only if
there is identity of matter in issue in both the suits, meaning thereby, that the

whole of subject matter in both the proceedings is identical - Since for getting

a decree of eviction on the grounds u/s 12(1)(a), (c) & .(n) of Act ownership
of the suit property’is not required fo be proved - Trial Court rightly refused
" to stay the subsequent suit. [Rajesh Singh v. Manoj Kumar] . ...2906
Civil Procedure Code (5 of 1908), Section 10 - Stay of suit -

Applicability - The fundamental test to attract S. 10 is whether on final decision
heing reached in the previous suif, such decision would operate as res judicata

in the subsequent suit - S. 10 applies only in cases where whole of the subject .

matter in both the suits is identical. [Rajesh Singh v. Manoj Kumar] ...2906

Civil Procedure Code (5 of 1908), Section 10 - Stay of suit -
Applicability - The key words in S. 10 are’ “the matter in issue directly and
substantially in issue” in the previously instituted suit - Words "directly &
substantially in issue" are used in confra-distinction fo the word "identically
or collaterally in issue.” [Rajesh Singh v. Manoj Kumar] ...2906

Civil Procedure Code (5 of 1908), Section 80(2) - See - Krishi Upaj
Mandi Adhiniyam, M.P. 1973, Section 67, [Krishi Upaj Mandi Samiti} Banapur
v. Chandra Shekhar Raghuvanshi] ..3016

Civil Procedure Code (5 of 1908), Order 6 Rule 17, Representation

of the People Act, 1951, Section 87 - Amendment in the election petition -

Permissibility - Held -.The election petition can'not be allowed to be amended,
under Order 6 Rule 17 CPC r/w S. 87 of the Act, by ihsertfng a new claim that
had alveady become barred by limitation on the date of the corresponding
application. [Rampal Singh v. Devendra Patel] ...2915

Civil Procedure Code (5 of 1908), Order 9 Rule 3 & 4, Order 7
Rule 11 & 13 - Earlier suit was dismissed in default of appearance of the
parties - Apart from this, there was non-compliiance of the order to make
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payment of deficit court fee - Subsequent suil dismissed as not maintainable
- Held - If the order passed in earlier suil is treated u/0. 9 R. 3 CPC then the
plaintiff can file a fresh suit w/O0. 9 R. 4 CPC - If the order passed in earlier
cuit is treated uw/O. 7 R. M) CPC then it was rejection of plaint and 4/0. 7
R. 13 CPC plaintiff can file a fresh suit in respect of the same cause of action
subject to period of limitation - Order of dismissal of subsequent suit sei-
aside - Matter remanded back to trial Court. [Har Prasad Sharma v. Smt.

Nisha Sharma] . ...2965

Civil Procedure Code (5 of 1908), Order 9 Rule 9 - Earlier suit for
declaration of title dismissed under Order 9 Rule 8 - In subsequent suit cause
of action, is based on same set of facts - Held - Plaintiff is precluded from
filing fresh suit on same cause of action in view of Order 9 Rule 9 - Judgment
of the trial Court affirmed - Appeal dismissed. [Karuna Chaturvedi (Smt.) v.
Smt. Sarojini Agarwal] T ...2935

Civil Procedure Code. (5 of 1908), Order_l'); Rule 1(1) Proviso -

Trial Court refused to take on record the affidavit containing chief-

examination of plaintiff's witness in the light of proviso to Order 17 Rule 1
('PC on the ground that three opportunities of evidence were_already granted
to the plaintiff - Held - Proviso empowers the Court to refuse adjournment if
availed by a party for more than three times during hearing of the suit -
Plaintiff had submirtted the affidavit of her witness but didn't pray for
adjournment - Thus, proviso to sub-rule (1) of Order 17 Rule 1 CPC has no
application. [Mayadevi Kukreja (Smt.) v. Mecra Agrawal] . ...2858

Civil Procedure Code (5 of 1908),"Order 17 Rule 1(1) Proviso,
Order 18 Rule 4 - Recording of evidence - It is not obligatory on the part of
a litigant to produce evidence of a fresh witness before cross-examination of
the previous witness is concluded - After cross-examination the litigant may
decide whether to produce further evidence or not - However, adjournment
Jfor this purpose may be refused in exercise of powers conferred by virtue of
proviso to Order 17 Rule 1(1) CPC. [Mayadevi Kukreja (Smt.) v. Meera
.Agrawal] ...2858

Civil Procedure Code (5 of 1908), Order 21 Rule 4 - Necessary
parties - Decree holder and judgment debtor are necessary parly in a suit
challenging the title of judgment debtor by third party - Neither decree holder

nor judgment debtor were joined as party - Non-joinder would make- the suit-

statutorily had. [State of M.P. v. Rajendra Kumar] ...2979 _

Civil Procedure Code (5 of 1908), Order 21 Rule 92 -
Maintainability of suit after deciding objections by Fxecuting Court - Property
of judgment dehtor puf to auction as it failed to pay suit amount - Sale ordered
- Objections were raised by State Governmen{ and person who was'in
possession of property as lessee of State Government.- Objections decided
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(8 INDEX

against the l()b_]-'ECfOI‘S - Objectors subsequently filed civil suit for declaring
the sale as bad - Held - Once objections are decided by Executing Court,

Ovrder 21 Rule 92(3) would come into ‘play and would forbid every person .

against whom order is made, fo bring.a suil - Suit not maintainable - Appeal
dismissed. [State of M.P. v. Rajendra’ Kumar] ...2979

Civil Procedure Code (S'-of 1908), Order 39 Rule 1 & 2, Partnership
Act, 1932, Section 53 - Suit for dissolution of parinership firm along with

an application for grant of inj}mc_ﬁ_an - Appellate Court granted the injunction ..

restraining defendants from using the name of the firm, its goodwill and its
property - Held - 8..53 of Act not applicable as suit is for dissolution of
partnership firm - Without appreciating allegation and counter allegation,
Court can rot bring ‘business to standstill or to a grinding halt - The balance
of convenience would be in favour of defendants who are runhing the business

- Irreparable injury would bé'.s"u'j_'fered_ more by defendants in. comparison fo .

the plaintiff - Order set-aside with direction protecting interesi of plaintiff -

Petition allowed. _[[shwarchand Jain v. Sushil Kumar Jain] . ...2796 .

Civil Procedure Cude:(S of 1908), Order 43 Rule lv(r), Order 39

Rule 1 & 2 - Temporary injunction - When cannot be granted - Injunction’

for sale and circulation of a book granted after 9 years of its publication on

the ground thal certain statements made in the book to be defamatory in’

. nature - Held --Sufficient prima facie material is available to hold that the
publishers may have justification to substantiate the so-called defamatory
statements made - Temporary injunction granted without evaluating the

principles properly and without faking note of the fact that 9 years has been.

passed after the publication.of defamatory statements - Injunction could-not

be granted - Application for $taying the operation of injunction order allowed

till disposal of appeal. [Dominique Lapierre v. Swaraj Puri] ...2982

Civil Services (Classification, Control & Appeai) Rules, M.P. 1966,
Rule 9(1) Proviso - Suspension - Word 'shall’ in proviso indicates that where
a Challan for criminal offence involving corruption or other moral -turpitude

is filed after sanction of prosecution by Government, the government servant .

has to be invariably placed under suspension and there is very little-discretion
with authority. [Rajendra Singh Dasondhi v. State of M.P.] ...2766

Civil Services (Classification, Control & Appeal) Rules, M.P. 1966,

~ Rule.9¢1)(b) - Challan for offence w/ss. 13(1)(d) & 13(2) of Prevention of’

Corruption Act rv/w Ss. 120-B & 406 IPC filed against appellant but
. Government is yet to sanction the prosecution - Proviso to Rule 9(1) not
atiracted - It is not mandatory for authority to place appellant under
suspension but discretion by authority to place the appellant under suspension
can not be said 1o be arbitrarily exercised - Appeal dismissed. [Rajendra Singh
Dasondhi v. State of M.P.] ' ...2766
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(10) . ~ INDEX

Commercial Tax Act, M.P., 1994 (5 of 1995), Section 70 - Reference
to High Court on substantial question of law - Reference to High Court on
substantial question of law rejected on the ground of delay of 1 month and
17 days - Held - Court of law unless finds that the litigation is-absolutely
frivolous or is filed with the motive fo procrastinate the proceeding, it should
adopt a liberal approach while dealing with the application for condonation
of delay - When there is some delay and it has been acceptably explained -
The legal forum should not adopt a hyper-technical approach to throw the
lis on the threshold. [M. Ishaqg M. Gulam (M/s) v. State of M.P] ...2842

Companies Act (1 of 1956), Section 10-F - Jurisdiction of High Court
- Appeal u/s 10-F only deals with questions of law involved therein - A
question of fact may give rise to a question of law, if the finding of fact is -
perverse or contrary to the material available on record - At the same tinie, if
the finding based on some evidence available on record and is-a possible
finding that can be arrived at in the given set of circumstances, then the
same need not'and will not give rise to a question of law. [Marbel City Hospital
& Rescarch Centre Pvt. Ltd. (M/s.) v. Mr. Sarabjeet Singh Mokha] ...2941

Companies Act (1 of 1956), Sections 53 & 286 - Presumption of.
service of notice sent by UPC - Permissibility - Held - Onus’ of proving the
fact that the notice was senf, was on the company - Mere production of the
certificate of posting is not and cannot be a conclusive proof of having served
the notice upon the addressee - In the facls and circumstances of the case,
company have failed to discharge this onus by adducing cogent, legal and
admissible evidence -Accordingly, sending of the notice for the five Board
meetings and its service on the respondent is not proved. [Marbel City Hospital -
& Research Centre Pvt. Ltd. (M/s.) v. Mr. Sarabjeet Singh Mokha] . .:.2941

“Companies Act (1 of 1956), Section 400 - Non-service of notice to
Central Government - Held - There is nothing under law to indicate that
non-compliance with the aforesaid provision renders the proceeding vitiated
in all cases, even when no public interest or right of any other member of the
company, unrepresented. [Marbel City Hospital & Research Centre Pvt. Ltd.
(M/s.) v. Mr. Sarabjeet Singh Mokha] ' ...2941

Constitution, Articles 26 & 226 - PI.L. - Freedom to manage
religious affairs - Petitioners belonging to Christian community approached
the High Court for a direction that the State be. directed to permit the registered
society to constrict a Church as the carlier Church was in' a dilapidated
condition and was thus demolished - Held - In the absence of a Church, all
the necessary rituals and religious functions which are carried out in Church
cannot be carried oul - High Court exercising powers under Article 226 to
enforce the rights guaranteed under Article 26 must pass orders keeping in
view the right of local Christian community of a particular district guaranteed
under Article 26. [Rubina Danial (Smt.) v. State of M.P.} ... 2897
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Constitution, Article 226 - Investigation by CBI - High Court has
power to direct investigation by CBI - However, this power should be exercised
only in cases where there is sufficient material to a prima facie conclusion

that there is need for such investigafion. [Anurag Modi v. State of M.P.]...*38.

Constitution, Article 226 - Investigation.by CBI - Videa fooiage prima
facie established that demolition of settlements of Pardhis and déath of two
persons had support of local administration and elected representatives of
that area - Police merely recorded FIR against unknown persons - Two years
were passed but not a single person was made an accused - Sufficient material
to believe that police was under tremendous political pressure and did not
investigate the case properly from very beginning - Director, CBI d:rected to
take over investigation. [Anurag Mod1 v. State of M.P] .. %38

Constitution, Article 226 - PLL. - Mi isappropriation of public money in - _
construction of canals - Lokayukt was requested for enquiry of mis-appropriation _
of fund - Benef it for which dam was constructed is not reaching the villagers

after two decades of its completion - State Government directed to inimediately -
consider and take decision so that construction of canals is completed without
any further delay - Petition allowed. [Kumer Singh Bhati v. State of M. P] 29 11

Constitution, Article-226 - See - Securitisation and Reconstruction of
Financial Assets and Enforcement of Security Interest Act, 2002, Section 13(2),
[Aman Tradmg Company (M/s) v.. Vyavisayik Evam Audhyogik Sahakan Bank] ...2830"

Cooperative Societies "Act, MLP. 1960 (17 of 1961), Sectmns 64 &
82 - Bar of jurisdiction of Courts - Civil suit “filed for restraining the Bank

from recovering loan gmount - Held - Bank-was a registered cooperative
society -There is a clear bar u/s 82 of the Act - Civil suit not maintainable.

[Adim Jati Seva Sahakari Samiti Maryath v. Kodar] - ..2922

Cooperative Societies Act, M.P. 1960 (17 of 1961), Sectlons 64 &
82 - Lack of jurisdiction - Decree of civil Court for resiraining the cooperative

bank from recovering loan amount - There is inherent lack of jurisdiction of

civil Court - Question of jurisdiction can be raised at any fime and at any
stage even in collateral proceedings. ' 2922

Criminal Procedure Code, 1973 (2 of. 1974), Section 70(2) -

Perpetual warrant of arrest - Applicant -accused in another-crime - However,

warrant of arrest issued in wrong name - Apphcant directed to be taken into

custody. {Sanjay v. State of M.P.] ' ..3023

Criminal Procedure Code, 1973-(2 -of 1974),- Section. 70(2) -
Perpetual warrant of arrest - Applicant not an accused in Crime No. 26/95 -
Inspite of that.perpetual warrant.of arrest issued against him - Issuance of
warrant of arrest and proclamation issued by S.F., are without any authority
- Consequently they are quashed. [Sanjay v. State of M.P.] ..3025
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" Criminal Procedure Code, 1973 (2 of 1974), Section 161 - Delay in -
recording of statement of witnesses - Explanation given by L O. satisfactory

- Objection not tenable. [Gajendra Singh v. State of M.P.] ¥
Criminal Procedure Code, 1973 (2 of 1974), Section 177 - See -
Penal Code, 1860, Section 498-A, [litendra v. State of M.P.] R X

Criminal Proceduré Code, 1973 (2 of 1974), Section 200 - See -
Negotiable Instruments Act, 1881, Section 138, [Banshilal v. Abdul Munnar]...3032

Criminal Procedure Code, 1973 (2 of 1974), Section 437(6) - Grant
of bail - Section 437(6) is mandatory in nature - One of the prosecution
witnesses could not be cross-examined as counsel for applicants was not
engaged on that date - Trial could not be completed within 60 days - Valuable
right was accrued fo applicants for grant of bail - Bail cannot be denied -
Appl:cat:on allowed. [Ratilal v. State of M.P.] L. %45

Criminal Procedure Code, 1973 (2 of 1974), Section 482, Penal Code,

1860, Section 420 - Cheating - Applicants given C & F agency to non-applicant

and on his default, agency was terminated - Magistrate took cognizance w/s 420

IPC on complaint against applicants - Held - As per the terms & conditions of

agreement, the applicanis were entitled to cancel the agreement in case of default

on the part of non-applicant - In these circumstances, it cannot be said that any

offence has been committed by the applicants - Court below-committed error in

taking cognizance of offence against the app[zcants ufs 420 IPC. [TCL India-

. Holdings Pvt. Ltd. v. Murtaza] . o .. *46

, Criminal Procedure Code,' 1973 (2 of 1974), Sections 482 & 200,
Negotiable Instruments Act, 1881, Section 138 - Magisirate taking
cognizance u/s 138 of Act without examining the complainant u/s 200 Cr.P.C.

- Held - Magistrate has not complied with statutory mandatory procedure -
The. order directing issuance of process deserves to be interfered with under
the inherent powers but it would not be possible to quash the complamt in its
entirety - Order set-aside - However, the Magistrate shall be at liberty to
make an inquiry u/s 200 & 202 of CrP.C. to ascertain as to whether there
exists sufficient ground for proceeding against the accused in respect of
offence u/s. 138 of Act. [Banshilal v. Abdul Munnar]’ C ..3032

Dharma Swatantrya Adhiniyam, M.P. (27 of 1968), Sections 3 & 5 -
Petifion claiming handing over the dead body to perform funeral according
fo Hindu rites - No specific averments about forcible conversion - Deceased
lived- three years without objection after accepting Christianity - Relief of
handing over for funeral can not be granted - Petition dismissed. [Prabhat
Balotiya v. State of M.P.J - T .R2799

Dharma Swatantrya Adhiniyam, M.P. (27 of 1968), Section 5 -
Intimation to District Magistrate about conversion from one religion to another
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within 7 days of ceremony - Absence of intimation does not vitiate the:
conversion - It is only a forcible conversion and not merely conversion which
is prohibited. [Prabhat Balotiya v. State of M.P.] . o .2799

Evidence Act (1 of 1872), Seition 3 - See - Penal Code, 1860, Section
302, [Goru @ Goriya v. State of M.P.] s . ©...2994

Evidence Act (I of 1872), Section 32(1) - See - Penal Code, 1860,

Sections 504-B & 498-A, [Rammjlap v. State-of M.P.] - ...2999 .
Evidence Act (1 of 1872), Section 113-A - See - Penal Code, 1860,
Sections-306, 498-A, [Anamika (Smt.) v. State of M.P] ..3003

Fisheries (Gazetted) Service Recruitment Rules, M.P. 1987, Rule
15(3) - Promotion - Promotion of appellant by DPC fto the post of Joint
Director considering him to be man of exceptional merits and suitability_in’
.comparison to his seniors - Held - DPC did not observe anything except .
observing that appellant is of exceptional merits and suitability - There is no

* justification behind such observations - The material which could prima facie

satisfy is not produced before the HC - The selection process was contaminated .
and stood corruptéd because of non-application of mind and non-granting
of reason - Learned Single Judge was justified in holding that appellant
could not be promoted as Officiating Joint Director - WA dismissed with cost. '
[H.S. Sidhu v. Devendra Bapna] - " ...2760

Hindu Marriage Act (25 of 1955), Sections 13, 13-B - Conversion
of petition - Divorce to divorce by mutual .consent.- Supreme Court can, in
exercise of its extraordinary powers under Article. 142 of the Constitution,
convert a proceeding under S. 13 of the Act into one u/s 13-B and pass a
decree for mutual divorce, without waiting for the statutory period of six -
months - None of the other Courts can exercise Such powers. [Anil Kumar
Jain v. Maya Jain] : ' SC...2739

Hindu Marriage Act (25 of 1955), Section 13-B - Divorce by mutual
consent - Civil Court or High Court are' not competeni to pass a decree Jfor
mutual divorce, if one of the consenting parties withdraws his/her consent
before the-decree is passed - Only the Supreme Court, in exercise of its
extraordinary powers under Article 142 of the Constitution, can pass orders
to do complete justice to the parties. [Anil Kumar Jain v. Maya.Jain]SC...2739

Hindu Marriage Act (25 of 1955), Section 13-B - Divorce by mutual

~ consent - Joint petition u/s 13-B of Act for divorce by mutual .consent - After 6

" months, on the date of consideration of the petition, wife withdrew her consent
- Held - Parties are living separately for more than 7 years - As part of agreement
between the parties, husband -had transferred valuable property rights in favour
of wife and it was after registration of such transfer of property that wife withdrew .
her consent for divorce - Wife still continues to enjoy the property and insists on
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living separately from husband - Supreme Court, in special cir.cumstances of the
case, by exercising the powers under Article 142 of the Constitution allowed the
petition u/s 13-B of the Act. [Anil Kumar Jain v. Maya Jain] - 8§C...2739

Hindu Marriage Act (25 of 1935), Sections. 13, 13- B - Doctrine of
irretrievable break down of marriage is not available - Neither the civil courts
nor even the High Courts can, therefore, pass orders before the periods
prescribed under the relevant provisions of the Act or on grounds not provided
forin 8. 13 & 13-B of the Act. [Anil Kumar Jain v. Maya. Jain] SC ...2739

Hindu Marriage Act (25 of 1955), Sections 13, 13-B - The ‘doctrine .
of irretrievable break down of marriage is not one of the grounds indicated
whether u/ss 13 or 13-B of the Act - Doctrine can be applied to a proceeding
under either of the two provisions only where the proceedings are before
Supreme Court - In exercise of its extraordmary powers under Article 142 of
the Constitution, the Supreme Court can grant relief to the parties without
even waiting for the statutory period of six nionths stipulated in S.. 13-B of .-
the Act. [Anil Kumar Jdin v. Maya Jain] ) ©'8§C ...2739 -

Hindu Marriage Act (25 of 1955),‘Section 13(1)(ia) - Cruelty -What
amourits to - Held - Wife refused from the very beginning to have sexual
intercourse by the husband with her - This amounts to mental cruelty - ‘Ground
of cruelty proved - Entitled for decree of divorce. [Raman Kumar v. Smt.
Bhawna] .. *¥44

Hindu Marriage Act (25 of 1955), Section 13(1)(ib} - Desertwn -
Desertion has not been defined -in any statute - However, the esséntial
. ingredients of desertion are (i) the factum of separation, and (ii) thé intention
to bring cohabitation permanent!y to an end (animus deserend:) [Raman
Kumar v. Smt. Bhawna] _ ¥4

Hindu Marrlage Act (25 of 1955), Section 13(1)(1b) ‘Desertion - What
amounts to - Afler marriage wife ‘vemained with husband only for 23 days - Then
she went to her parenial house and never returned. - She lodged the report uss.
498-A IPC and also filed an application w/s 125 Cr.P.C - Held - Wife deserted

husband without any cause for a continuous -period of more than 2 years -
" Circumstances indicate that marriage between the parties has been, irretrievably
broken down completely and pracncally there is no chance of revival, making
them possible to live together in future - ‘Ground of desertion proved - Entitled
for decree of divorce. [Raman Kumar v. Smt. Bhawna] . L¥44

- Industrial Disputes’ Act. (14 of 1947),- Section 25-F - Once it is found'
that the terimination order is violative of S. 25-F of Act then the said order is
ab initio void and the employee is entitled (o reinstatement with full back
wages - However, the Court can refuse to grant relief of reinstatement for a
parnculm reason wh:ch will depend on the Sfacts & c:rcumstances .of each
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case - There is no hard and fast rule that the Court shauld grant the relief of
reinstatement with full back wages in each and every case - Reference
answered accordingly. [Munshi Singh v. Nagar Panchayat Joura] FB...27438

Krishi Upaj Mandi Adhiniyam, M.P. 1972 (24 of 1973), Sections 25,
46-F & 59 - Power of Managing Director to look into legality or proprietary of
decision takeri or order passed - Mandi committee would be entitled o enter
into agreement relating fo purchases, sale, lease, mortgage or other transfer of,
or acquisition of, interest in immovable property - Section does not refer service
contract - Mandi Committee would not be entitled fo enter into agreement of
providing security guard without permission of Managing Director/Board. [Safe
Guard, GF-3 v. MLT. State Agriculture Marketing Board] ' ..2769

Krishi Upaj Mandi Adhiniyam, M.P. 1972 (24 of 1973), Section 40-A -

Power of State Government fo issue direction to Board and market commitiee -
Considering the facts and to avoid anomalous situation State should ‘take action.
[Safe Guard GF-3 v. M.P. State Agriculture Marketing Board] L e ..2769

Krishi Upaj Mandi Adhiniyam, M.P, 1972 (24 of 1973), Section 66-
A Krishi Upaj Mandi Rules, M.P. 1974, Rules 15 & 43 - .Election of
representation of agriculturisi - Election Petition - Dismissal on the ground
of presentation by counsel - Held - In the Rules for mode of presentation
there is no command that élection petitioner should present the election petition
- In absence of any consequential mandate to rhe effect that non-presentation
of the election petition filed by the election petitioner before the competent
authority shall entail in dismissal of the petition, the provision can nof be
construed as mandatory - Order dismissing election petition quashed -
Petition allowed..[Manochar Lal Gole v. Dilip] . _ ... ..2804

Krishi Upaj Mandi Adhiniyam, M.P. 1972 (24 of 1973), Se_ctlon
67, Civil Procedure Code, 1908, Section 80(2) - Benefit of S.80(2) of CPC
cannot be extended to suits against Krishi Upaj Mandi Samiti and .the suit,
without serving statutory notice under the Adhiniyam, is not mainiainable.
[Krishi Upaj Mandi Samiti] Banapur v. Chandra Shekhar Raghuvanshi] ...3019

. Krishi Upaj Mandi Adhiniyam, M.P. 1972 (24 of 1973), Section 67,
Maunicipalities Act, M.P. 1961, Section 319 - The provision of S. 67 of M.P.

Krishi Upaj Mandi Adhiniyam is pari materia to S. 319 of M.P Municipalities .

Act. [Krishi Upaj Mandi Samiti] Banapur v. Chandra Shekhar Raghuvanshr.] .3019

Krishi Upaj Mandi Adhmlyam, M.P. 1972 (24 of 1973), Section 67
- Noftice u/s 67 is mandatory and. suit without serving a notice is not
maintainable. [Krishi Upaj Mandi Samm] Banapur v. Chandra Shekhar
Raghuvanshi] ..3019

+ . Krishi Upaj Mandi Rules, M.P. 1974, Rules 15 & 43 - See - Krishi
Upaj Mandi Adhiniyam, M.P., 1973, Section 66-A [Manoharlal Gole v. Dilip] ... 2804
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_ Land Acquisition Act (1 01;1894), Section 5-A - Hearing of objectiou.—s
- Held - Simply because a person is entifled to seek compensation for the

acquired land, would be no ground to rule out an objection raised by him

pleading relevant facts. [Malwa 1LT. Park Ltd. v. State of M.P.] ...2863

Land Acquisition Act (1 of 1894), Section 5-A - Hearing of objections
- Held - The objections, at no stage, had ever been decided by the appropriate
authority and therefore a mere approval granted {o the report of the Collector
by the Commissioner, could neither be treated to be a decision of the
objections by the appropriate Government, nor the said order reflects due
application of mind. [Malwa LT, Park Ltd. v. State of M.P.] ...2863

"Land Acquisition Act (1 of 1894), Section 5-A - Hearing of objections

- It is well settled principle of law. that when a statute requires an act 1o be
done, an order 1o be passed or a duty to be performed by a statutory authority,
in a particular manner, then that act must be done, order passed and duty
performed in strict compliance. with the statutory provisions, and the. manner

envisaged thereunder. [Malwa LT. Park Ltd. v. State of M.P.] - ...2863 ¢

Madhyamik Shiksha Adhiniyam, M.P. (23 of 1965), Section 28(4),
Board of Secondary Education (M.P.) Regulatidns, 1965, Regulation 97,
Proviso - Eligibility of private candidates to appéar in Higher Secondary
School Examination - Board rejected the application for appearing as privale
candidate in HSS Examination as candidates have not completed 2 years

after passing the HSC Examination - Held - The candidates who have

completed four academic years from the date of passing the Class VIII

Examination satisfy the conditions in Regulation 97 - This interpretation of -

the proviso does not destroy the main provision of Regulation 97 but is

consistent with the main provision in Regulation 97. [Firoz Khan v. Secretary

Board of Secondary Education] - < ...2848

Motor Vehicles Act (59 of 1988), Section 82 - Transfer of perntit -

Held - Where the holder of the permit dies, the person succeeding to the

possession of the vehicle covered by the permit may, for a period of three ..

months, use the permit as if it has_been granted o him. [National Insurance

Co. Ltd. v. Smt. Madhuri Kushwah] 2968 1

Motor Vehicles Act (59 of 1988), Section 147(1)(b)(i) - Claimants -

have specifically pleaded that the deceased was travelling in the vehicle on -

payment of fare along with [he vegetables which he was taking for salé -

Claimants produced oral as well as documentary evidence - Insurance Co. ~
has not denied the fact specifically and not produced any confrary evidence -,

in rebutial - Held - It is established that deceased was travelling in the vehicle,

along with his goods (vegetables) for which he had paid the charges - Insurance-

Co. cannot escape from its liability. [Resham Bai (Smt.) v. Jabbar] .. 2926

Motor Vehicles Act (59 of 1988), Section 149 - Comperisation - Liability '
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of the Insurance Company - On the dale of the accident the vehicle was rot
having the valid permit to ply the vehicle on a particular route - Claims Tribunal '
holding the Insurance Co. liable fo pay compensation - Held - If there are

violation of terms and conditions ‘of the insurance policy, then the Insurance .

Co. is not liable to indemnify the insured, however the Insurance Co. shall pay
the compensation to the claimants and it recover the same Jfrom: the owner of the

vehicle. [National Insurance Co. Ltd. v. Smt. Madhuri Kushwah] ~...2968

Motor Vehicles Act (59 of 1988), Section 163-A - Deduction of pérsanal
expenses of a bachelor deceased - Computation - Claim application w/s 163-A -
Victim is a bachelor - Held - In the note appended to the Second Schedule, Sor
compensation for third party fatal accident cases, there is no mention of fact
that what would have been happened if the victim is a bachelor - Claim shall 'be

reduced by 1/3rd towards personal expenses. [Banwarilal v. Rajendra Singh] ...*40

Motor Vehicles Act (59 of 1988), Section 166 - Claim Petition - Supréme

Court in Sarla Verma's case. [2009 ACJ 1298] has laid down the guidelines in '
respect of application of multiplier and determining personal expenses for

maintaining uniformity - Deceased aged 35 years - Number of dependents are 7

- As per guidelines - Miltiplier 16 would be.applied and deduction towards -
personal and living expenses of deceased would be 1/5 - Compensation enhanced
accordingly- - Appeal allowed. [Resham Bai (Smt.) v. Jabbar] ...2926° -

Motor Vehicles -Act (59 of 1988), Section 166 Proviso - Without

impleading minor children of deceased earlier claim petition filed by widow

which was compromised - Subsequent claim pefition filed by minor children -

Held - Since the right to demand compensatian u/s 166 flows in favour of -

minor children being legal representatives of deceased - Can not be.denied

on the basis of compromise. entered into with opposite party by widow:of

deceased - Subsequent claim petition (o be adjudicated independently on its
merit - Appeal allowed. {Saraswati Bai v. Asgar Ali] ...2919

Motor Vehicles Act (59 of 1988), Section 166(1) Proviso - Duty of

" claims tribunal - Claim application’ shall be made on behalf of or for the benefit

of all the legal representatives of the deceased and who have not so joined shall
be impleaded as respondents - It was the bounden duly of the claims tribunal to
ascertain the position of all legal representatives of the deceased and to get

them impleaded in claim case. [Saraswati Bai v. Asgar Ali} - ...2919 -

Motor Vehicles Act (59 of 1988), Section 173 - Insurance Co. af the.

stage of appeal raised a plea that deceased was not travelling in the cabin .

of the vehicle - No such defence was raised before the tribunal - Insurance

“Co. cannot be permitted to raise the factual issue for the first time in the
appeal. [Resham Bai (Smt.) v. Jabbar] . ..;292_6

Municipal Employees Recruitment and. Conditions of Service
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Rules, M.P. 1968, Rule 12 - See - Service Law [Munnalal Karosiya v.
State of M.P.] ..2854

Municipalities Act, M.P. (37 of 1961), Section 94 - See - Service .

Law [Munnalal Karosiya v. State of M.P.] -7 ..2854

Municipalities Act, M.P. (37 of 1961), Sécti(_)n 319 - See - Krishi
Upaj Mandi Adhiniyam, M.F., 1973, Section 67, [Krishi Upaj Mandi Samiti]
Banapur v. Chandra Shekhar Raghuvanshi] ...3019

Narcotic Drugs and Psychotropic Subs_tan'cés Act (61 of 1985),
Section 20(b)(ii)(b) - Conscious possession - Ganja seized from a room of
house - House does not belong to appellant - No evidence that room was in
exclusive possession of appellant - No evidence that appellant was found in
room near the sack of Ganja - No evidence that appellant was in. conscious
possession of Ganja - Appeal allowed. [Aasif Malik v. State of M.P.] . ...3012

National Family Scheme - Deceased was neither ‘included.in the list
of Below Poverty Line nor was he the head or the bread earner of the family
- Disentitled for compensation under the National Family Scheme. ‘[Badri
Nath v. State of M.P.] ...*¥39

“Negotiable Instruments Act (26 of 1881), Section 138; Criminal -

Procedure Code, 1973, Section 200 - Whether at the time of taking
cognizance of an offence u/s 138 of Act, examination of complainant u/s
200 Cr.P.C. is mandatory - Held - Yes - Non obstante clause either in S. 142
or in S. 145(1) of Act does not relieve the Magistrate of his duty to examine
the complainant on oath as examination u/s 200 CrF.C. is altogether different

from evidence as contemplated in'S. 145(1) of ihe Act. [Banshilal v. Abdul -~

Munnar] "...3032

Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993 (1 of 1994),
Section 53(2) - This general provision will apply where instead of the
Panchayals performing functions entrusted to them, the State Government
itself undertakes (o execute such functions of the Panchayats through its
own agencies - This provision obviously does not apply where the Panchayat
fails to perform a particular duty conferred on it under the Adhiniyam despite
a direction by the State Government or prescribed authority fo perform such
duty. [Pawan Rana v. State of M.P] FB...2752

Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993 (1 of 1994),
Sections 69(1), 70(1), 86(1) & 86(2) - Appointment of Panchayat Karmi -
In case Gram Panchayat- fails to make appointment of a Panchayat Karmi
despite direction issued by State Government or prescribed authority - State
Government or prescribed authority can direct C.E.O. of Janpad Panchayat
within whose territorial jurisdiction @ Gram Panchayat is located to appoint
a Panchayat Karmi - View faken by D.B. in Leelawati's case [ILR (2008) MP

o

th




Frrery )

CvpRetuwe L

INDEX (27) -
mﬁmﬁﬂﬁa&nﬁmaﬁﬁﬁm He. 1968, Frem 12 —
" - Jar R (e SRET R A ) ..2854
TRfasT aferfas, - a1, (196175137) ERT 94 — ol —Jar fafer

) (ﬁwm’rﬁmﬁ 7Y, oY) ..2854

TR i, Y. (1961 BT, 37), GRT 319 — o —ﬁmr{%‘}
FfafZm, w9, 1973, 9RT 67, (ﬁmq@ﬂﬁﬁ‘r YR fd. T9a” wgaeh) L3019

L ILC aﬁqft‘.r AR wgerdt el aftifran (1985 @1 61), TRT 20() (i) ()
~ WU B0 — [E D W R A TAT P A T — E ardromeff @
Ao T8 — 1 wew 7 & IR el @ s Fet F ar - BIF wey T b
aftemeff wR # T & Yo @ wrar Ty - aﬁa‘wﬁﬁimaﬁmﬁa%ﬁﬁ?

'am?ﬁsm mwl(anﬁmmﬁwm) C..3012

T RAR AT T B A T e @ A Al are

ﬁmwaﬁwﬁﬁagvﬁaﬂzmgﬁammﬁﬁﬁ—ﬁammw U IRaR.

aﬁwa%arvﬁrnﬁmﬂa%mﬁi‘ﬁm(ﬁtmaﬁnuw) . ---¥30 -

wwr fred aftfam (1aa_1 FT 26), OIRT 138, wvs wfpar wfear
1973, ETRT 200 — <7 ARAPTH &Y ORT 138-3 Fwrfa IRTEL BT WS W T
HH. BT EIRT 200 B i qRaTd) F G s € — affaiRe — 8 — afifrm
Y EIRT 142 ¥ AT GRT 145(1) % wETOR @vs ARTRT Y TR ) wver 1R THem 539
$Wﬁwﬁgﬁﬂﬂm%wﬁsanwaﬁwmo$aﬁﬂhqﬁmmﬁm
aﬁam145(1)ﬁa§wmmﬁ1ﬂhmm%r a?ﬁﬂmﬁ:’ a{gﬁfﬁ?ﬂﬂ) . ..3032

YA X v I TN axﬁrﬁmq A.H. 1993 (1994 FT 1), ORT .
53(2) — agmmmaamm?ﬁnmmmaﬁﬁﬁﬂﬁmﬁnﬁw
B B W TN WE USE INBR AT WE F) e Rl gR7 gaat @ 0% sl
@ FrsTes &1 21 adft @ - 4% Suse T w9 W 98t -any A e ot gara,
Jfefam & el o waw foredlt-Riftre e &1 fraes o=@ 3, U wwa R ar.
f’q’f%ﬁnmrﬁmwasa'waﬂﬁmmaﬂﬁmﬁa‘sra‘#a‘?mﬁﬁmrﬁﬁ
%‘l(traﬁsz%r 1Y UG) | © .- FB...2752

YA O v Tm e afifrEw, Wy, 1993 (1994 BT 1), RIS

89(1), 70(1), 86(1) ¥ s6(2) — YmEw @l frafed - afe w5 Wer @

ﬁri%amﬁamﬁmamﬁréﬂa%mmmamﬁaﬁﬁgﬁﬁmw
fama wdt & < I DR A7 fafga Wi smuw dara & e srives Afen,
mﬁﬁumﬁmﬁma%ﬁmmwﬁaﬁ%aﬁmaﬁfaﬁﬁgﬁﬁmﬁaﬂ
fFrar < W § —@vs ridie g ofienad & #mey [ILR (2008) MP 2817] 3 Rl
ﬂﬁq&ﬁwaﬁaﬁﬁ’tﬁﬁmw m%ﬁeaﬁaﬂmzoe/zooe&ﬁﬂ‘cﬁﬂg




(28) . INDEX

- 28177 approved - Whereas view taken in W.2 No.206/2008 Smt. Madhu Bhaloria
Vs. State of M.P. & ors. overruled. [Pawan Rana v. State of M.P].  FB...2752

Panchayat Raj Evam ' Gram Swaraj Adhiniyam, M.P, 1993 (1 of 1994),

Section 86(2) - Object of provision is to ensure that if the Panchayat fails to.’

perform any particular duty conferred on it under the Act despife directions
issued by State -Government or prescribed authority u/s 86(1) - State
Government or prescribed authority must have the required powers to get
the directions complied with and when State Government or prescribed
authority exercises such necessary powers, it will be deemed as if Panchayat
has exercised its powers under the Act. [Pawan Rana v. State of M.P.JFB...2752

Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993 (1 of 1994),

Section 87(1) & 86(2) - A drastic measure contemplated by the legislature

against a Panchayat and can .be resorted to strictly in the circumstances
mentioned in S. 87(1) and not otherwise and these circumstances are different

- from thase mentioned in S. 86(2). [Pawan Rana v. State-of M.P.] . FB...2752 ~

Partnership Act (9 of 1932), Section 53 - See - Civil Procedure Code,

1908, Order 39 Rule 1 & 2, [Ishwarchand Jain v. Sushil Kumar Jain] ...2796

Penal Code (45- of 1860), Section 34 - Common mtentzon. - Four
appellants came on a jeep - All of them alighted from the jeep and appellant -
No.2 to 4 exhorted appellant No.l to kill deceased - Appellant No.l fired

from his rifle - Held - Exhortation given by appellant No.2 to 4 confirms
~ predetermination - It was a planned case of appellants with common intention
fo kill the deceased. [Gajendra Singh v. State of M.P.] . .. *¥41

: Penal Code (45 of 1860), Section 302, Evidence Act, 1872, Section

3 - Murder - Appreciation of evidence - Last seen with the deceased - Held -
Prosecution has failed to prove exact time when the deceased was seen in
the company of appellant and there was long gap seeing the appellant in the

company of deceased and finding Fis dead body on the public road - In-

_these circumstances, it cannot be said that appellant was the perpetrator of
the crime. [Goru @ Goriya v. State of M.P.]~ -...2994

- Penal Code (45 of 1860), Sections 302 & -304 Part II - Murder or
culpable homicide not amounting to murder - Appellant took lift in a truck -
Appellant stretched his legs outside the window of running truck - Action of

appellant objected by deceased who was second driver - Truck was parked -

near a Dhaba where all the persons alighted from truck - Appellant inflicted

a blow by means of bamboo stick - Held - Appellant was not known (o deceased .

from before - Incident of assault occurred at spur of moment in sudden quarrel
"~ No evidence that assault was premeditated - Since appellant inflicted blow on

the head of deceased, therefore, it could be inferred that he knew thaf he was -

likely to cause his death - Appellant acquitted for charge w/s 302 and.convicted
“u/s 304 Part Il - Appeal partly allowed. [Hariram vy, State of M.P] - 5% 42

-
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Penal Code (45 of 1860), Sections 304-B & 498-A, Evidence Act,
1872, Section 32(1) - Cruelty - Oral complaints made by deceased to her
relatives regarding demand of dowry and ill treatment - Statements of relatives
although admissible in respect of offence u/s 304-B by virtue of 8. 32(1) of
Evidence Act as it related to cause of death - But, such evidence not admissible .
for the offence punishable u/s 498-A and has to be termed as hearsay.
evidence - Therefore, could not form legal or substantive evidence for offence
u/s 498-A - Appeal allowed. [Ram Milan v. State of M.P.] ...2999

Penal Code (45 of 1860), Sections 306, 498-A, Evidence Act, 1872,
Section 113-A - Presumption - No evidence that any of the appellants
instigated deceased to commit suicide - No evidence for alleged harassment
or cruelty - Evidence shows thatf the appellants were in good relations with
deceased - In such circumstances, presumption u/s 113-A of Evidence Act
. will not arrive at - Appellants cannot be held guilty for the offence punishable
u/ss 306 & 498-A of IPC. [Anamika (Smt.) v. State of M.P.] | ...3003 -

Penal Code (45 of 1860), Section 420 - See - Criminal Procedare
Code, 1973, Section 482, [TCL India Holdings Pvt. Ltd. v. Murtaza] ...¥46

Penal Code (45 of 1860), Section 498-A, Criminal Procedure Code,
1973, Section 177 - Cruelty - Territorial jurisdiction - Complaint for offence
u’s 498-A LP.C. made before JMFC, Neemuch - No allegation that any demand
of dowry was made at Neemuch - Complainant specifically mentioned that
demand was made at Indore - Nothing to show that any part of offence was
committed at Neemuch - Court directed to return complaint with liberty to file
it before competent Court - Petition allowed. [Jitendra v. State of M.P.]...*43

Public Trusts Act, M.P, (30 of 1951) - Review by a Quasi-Judicial
Authority - Permissibility - Registrar reviewed its earlier order and recorded
a finding that the Church should be registered as a Public Trust and declared
the Church property as a public trust property - Held - A Quasi-Judicial
Authority cannot review its own order, unless the power of review is expressly
conferred on it by the statute under which it derives its jurisdiction -
Provisions of Act and the rules made thereunder do not confer any power of
review on the Registrar - Order of review quashed. [Julious Prasad v. State of
M.P] ' ...2886

Public Trusts Act, M.P. (30 of 1951), Sections 5, 6 & 7 - Registrar
directed that the régistered society of disciples of Christ Church be registered
as a Public Trust - Held - All societies registered under the M. P. Society -
Registrikaran Adhiniyam, 1973 and formed for charitable purposes are not
Public Trusts and the provisions of Act, 1951 are not applicable < Order passed
by Registrar, Public Trusts quashed. [Julious Prasad v. State of MLP.] ...2886 _

Public Trusts Act; M.P. (30 of 1951) vis a vis Society, Registrikaran _
Adhiniyam, M.P. 1973 - Distinguished - Held - Under the Adhiniyam,. 1973,
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the Regisirar and the State Government exercise more powers of control over
a registered society in comparison fo powers exercised by the Registrar under
the Act, 1951 -over a registered Public Trust - The object of the Act, 1931 was
to provide for control over the affaifs of a Public Trust - The same cbject is
achieved in case of societies by elaborate provisions contained in the
Adhiniyam,-1973. {Julious Prasad v. State of M.P] ...2886

Representation of the People Act (43 of 1951},' Section 87 - See -
Civil Procedure Coa‘e 1908, Order 6 Rule 17, [Rampal Singh v. Devendra
Patel] ..2915

Revenue Book Cir_cular, Part VI, Para 4, Clause (7) - Natural
calamity - Petitioner's son died of drowning - Claimed compensation under
the Revenue Book Circular - Held - Financial assistance under the RBC is
available only in the case of lass damage or death on account of the natural
calamity like heavy rains, hail, cold wave, loss caused by insect, flood, storm,
earth quake and fire - Pelitioner's son not died as a result of natural calamtty
- Application nghrly refected. [Badri Nath v. State of M.P.] ..*¥39

Right to Information Act (22 of 2005), Section 8(1) - Exemption
from disclosure of information - Department claiming exemption u/s 8(1) from
disclosure of information regarding materials forming the basis for issuance
of the charge-sheet and initiation of a D.E. - Held - A Govt. Servant have an
access to the material forming basis of the charges and initiation of D.E.,
which can be utilized for his defence - It cannot be presumed that the D.E.
gets impeded. [Union of India v. Central Information Commissioner] ...2824

Right to Iriformation Act (22 of 2005), Section 8(1)(e} - Exemption
from disclosure of informadtion - Disclosure of vigilance investigation report
- Department claiming exemption on the basis of fiduciary relationship - Held
- Vigilance Department is not a private secrete service but an establishment
operating under the rules - It, therefore, cannot be said that a fiduciary
relationship exist between the Vigilance Department and other depariment
of Union of India as would deprive an employee, who has been subjected to
a D.E. ou the basis of Vigilance Department's investigation report, to have
an access to the information or the record. [Union of India v. Central Information
Commissioner] ...2824

. Right to Information Act (22 of 2005), Section 8(1)(g) - Exemption
from disclosure of information - Departnient claiming exemption on the basis
that the disclosure of information sought for would endanger the life or
physical safety of person associated with the investigation - Held - No such
material is brought on record to justify the avermels - Since the investigation
report forms the basis of initiation of a D.E. - [t cannot be presumed that the
repori was submitted for law enforcement or for the security purposes. [Union
of India v. Central Information Commissioner] . ...2824
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Right to Information Act (22 of 2005), Section 8(1)(h) - Exemption

from disclosure of informatian - Department claiming exemption on the basis =

that grant of information would impede the powers of investigation or
apprehension on prosecution of offénders and being the basic document on
which charges were framed, will affect the prosecution - Held - There is no
chance for impeding of process of investigation as apprehended, because
already a charge-sheeet has been framed and the D.E. is initiated.-[Union of

[ndia v. Central Information Cominissioner] ..2824 "7

Securitisatibn and Reconstruction of Financial Assets and

Enforcement of Security Interest Act (54 of 2002), Section 13(2),"

Constitution, Article 226 - Writ Petition - Maintainability - Held - Proceeding
under the Act and violation. of guidelines framed by Reserve Bank of India
in respect of a Cooperative Bank -Writ petition is not maintainable as an

alternative remedy is available under the Act. [Aman Trading Company (M/s) E
v. Vyavisayik Evam Audhyogik Sahakari Bank] ) ...2830

Service Law - Municipalities Act, M.P. (37 of 1961), Section 94,
Muuicipal Employees Recruitment and Conditions of Service Rules, M.P.
1968, Rule 12 - Promotion - Absorbtion - Competent Authority - Promotion of
an employee of Municipal Council from feeder post to higher post can be
considered by any other Municipal Council and not by a particular Municipal
Council 1o which he belongs - Absorption of such employee can be made with
the approval of State Government. [Munna Lal Karosiya v. State of M.P.]...2854

Stamp Act (2 of 1899), Schedule I-A Article 33, Exemption - An
agricultural lease for a period of one year - Such document is exempled

- from payment of stamp duty - Could not have been impounded in view of
exemption under Article 33 of Schedule I-4 of Aet - Order of trial Court set-’

aside. [Ramlakhan v. Rambahadur] ...2811

Stamp Act (2 of 1899); Schedule I-A Article 33 - Exemption from
payment of stamp duty - Lease for the purpose-of cultivation for a period of
one year or when the average annual rent reserved does not exceed one
hundred rupees - Both the requirement should not be read together - In case
lease does not exceed one year, may bé that average annual rent reserved
exceed one hundred rupees - Such lease would be exempted from payment of

stamp duty. [Ramlakhan v. Rambahadur] . ...2811-

Succession Act (39 of 1925), Section 372 - Grant of succession
certificate to the nominee - Effect - Deceased before marriage nomindted his
mother for provident fund governed by the Imperial Bank of India Employees
Provident Fund Rules - Held - Amount in any head can be received by the
nominee, but the amount can be claimed by the heirs of the deceased 'in
accordance with law of succession governing them - Nomination does not
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conter any beneficial intéresi in the nominee - Wife of deceased entitled for

Imif uf the amount of GPI [blupr'l Sengupta v. Mridul Sengupta]  §C...2733

Tender - Tender condition - Appellant had not purchased tender form
- No tenderer challenged the condition - Held - Condition was not essential
and the Board had power to relax - Non-fulfilment of condition while

submitting tender would not invalidate tender submitted by respondent _
‘company. [Safe Guard, GF-3 v. M.P. State Agrlculture Marketing Board].:.2769

-Van Upaj -Vyapar (Viniyaman}) Adh:myam, M.P. (9 of 1969), Sections

5 & 15.- Confiscation - Trucks were seized for transporting timber - Trees
were cut after sanction and limber was. loaded in trucks in supervision of

offi Gcials - Transit passes were also prepared Held - It can not be said that -
- fimber was unauthorizedly carried oit as transit passes were not in physical
possession - There has to be a knowledge or connivance for holdzng a person

guilty of an offence u/s 5 - Order of canf scatwn of triicks quashed. - Petition
allawed [Rav1 Dubey v. State of M.P] . , . ...2818

X WORDS & PHRASES

Conscious possession - Awareness of particular act - It is a state of
mind, which is deliberated or intended. [Aasif Malik v. State of M. P.] ...3012

Pension - Ex gratia - Employee resigned from service aﬂ‘er rendering
more than 26 years of service - Employee had opted for pension while she

was in service - Voluntarily fendering resignation is an act by which employee

voluntarily gives up his job - Such situation would be covered by expression

‘voluntary retirement - Employee entitled for ex gratia pension - Order of
" CAT upheld - Petmon dismissed. [Union of India v. Smt. Shashi Bax] ..2813
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NOTES OF CASES SECTION

Short Note
| (38) |
AK. Patnaik, CJ & Ajit Singh, J ) " ANURAG MODI
) . - Vs,
STATE OF M.P. & ors.
A. Constitution, Article 226 Investigation by CBI - High Court

-

‘has power to direct investigation by CBI - However, this power should be

exercised only in cases where there is sufficient material to a prima facie
conclusion that there is need for such investigation.

P, Wi, 3 226 — WALAE. §RI AN — I RN Bl
M AL, ERT =0T B3 1 PR 3 9w § — qenfy, uw it daa w7 At
ﬁmﬁwmwnmmwﬁma%ﬁmmmﬁﬁiﬁm
B ATALAHAT T |

* B. Constitution, Artlcle 226 - Invest:gatwn by CBI - Video footage
prrma Jacie established that demolition of settlements of Pardhis and death

- of two persons had support of local administration and elected representatives

of that area - Police merely recorded FIR against unknown persons - Two
years were passed but not a single person was made an accused - Sufficient
material to believe that police was under tremendous political pressure and
did not investigate the case properly fram very beginning - Director, CBI
directed to take over investigation.

- wfaam, 8T 226 — Widlad gRv a=awer — wma

Ham?{tz{mwﬁﬁaﬁmﬁﬁﬁmiﬁmmﬁiﬁﬁm@maﬁ?ﬁwﬁﬁmaﬁq@'

Bl I WA iR 99 83 & faffaa aRifAfery & wwefa wa ar — yfem S dyer

e AfREAl @ fivg tramdaR. o @Y — 7 oY odia 1 T e e o @feg

BT P TE TR TAT - I Rva F @ foy waiw wneh ? f gios srafe
ITofre Tard ¥ of 3R A ¥ € A 31 St aRwor wE fear - @A &
ﬁéwﬁﬁwwmmmmﬁmﬁéwﬁurnml.

Cases referred :
AIR 2002 8C 2225 (2008) 2 8CC409.
: Anumg Modi; petitioner in person. -
VK. Shukla, Dy A.G., for the respondent/State
‘:Jardeep Sirpurkar, for the intervenor M.P. Humar Rjghts Commlssmn

Raghvendra Kumar, for the intervenor Aalsia Pardhi.
“W.P, No.15189/2007 {Jabalpur), D/- 7 August, 2009.'




NOTES OF CASES SECTION

Short Note
(39)
R.S. Jha, ] BADRI NATH
. Vs
STATE OF M. P & ors.

A. Revenue Book Clrcular, Part VI, Para 4, Clausé (7) - Natural

calamity - Petitioner's son died of drowning - Clarmed compensdtion under

the Revenue Book Circiilar --Held - Financial assistance under the RBC is
available only in the case of loss, damage or death on account of the natural
calamity like heavy rains, hail, cold wave, loss caused by insect, flood, storm,

earth quake and fire - Petitioner's son not died as a result of natural calamity

- Application rightly rejected.

B, WWW‘WVI 1T 4, W(T)—H@ﬁ?ﬁﬁmﬁf..'

~ T @ O B Y S ¥ g — OO YRE 9T @ A=rfa faes o1 et fhar

— afifiRe — e R ke @ sty el werar dae o o, FArarglee,
i R, BT ¥ TR 6, 91, THE, (B 3R 3P S T5u MHRs Rkt & eRo

wif, &fd a7 99 o ' ¥ Syemr @ - W%gﬁﬁﬁﬂwﬁmﬁuﬁr?ﬁ.

IRuAEET 9 — amaqrﬁﬁmﬁ:mﬁﬁl

B. National Family Scheme - Deceased was neither included in the
list of Below Poverty Line nor was he the head or the bread earner of the
family - Disentitled for compensation under the National Family Scheme.

Tt TRAR AT - HAE B T @ O % A o §

wﬁqﬁﬁf‘a‘mwaﬁ?ﬁﬁaﬁwﬁmmgﬁgmmmﬂhﬁamﬁwaﬂ wgﬁa,

TRAR AT & a=wTa Afasr @ fae e
R.L. Ariha, for the petitioner. . '
Samdarshi Tiwari, G.A., for the respondents.

*W.P. N0.5149/2005 (Jabalpur), D/- 6 August, 2009.
Short Note
#0) o
S.K. Gangele, J S BANWARILAL & ors.
. o Vs. .
RAJENDRA SINGH & ors..

Motor Vehicles Act (59 of 1988), Section 163-A - Deduction’ of-.

personal expenses of a bachelor deceased - Computation - Claim application

u/s 163-A - Victim is a bachelor - Held - In the note appended 1o the Second .

Schedule, for compensation for third party fatal accident cases,- there is no
mention of fact that what would have been happened if the victim is a bachelor

W
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NOTES OF CASES SECTION

- Claim shall be reduced by 1/3rd towards pei sonal eJ.pemes 2008 ACJ 814,-
2001(2) TAC 312 (SC) (ref.).

mMex g afafraa (1988 &1 69), ENRT 163-T7 — aﬁaﬁ%ﬁ qw T
@fyqua == @ FER — GIOFT ~ TRT 163-T & ara a7 amdEd — difsa
afrmiza — affaife — fda e & wa= fRuefl § gda gar uae gHeT
wET 1 AR @ I 39 9 F1 PE Seak e § b afy difa afvaifya @ ot
BT — qTar @fea @l % faw 1/3amﬁa—qrm'irm| 2008 ACJ 814, 200[(2)TAC
312 (SC) (Wehha)

B.D. Verma, for the appeilants.

B.K. Agarwal, for the respondent No.3/Insurance Company.

*M.A. No0.140/2009 (Gwalior}), D/- 11 August, 2009.

Short Note
. . 1) )
R.S. Garg & I.S. Shrivastava, JJ GAJENDRA SINGH & ors.
: Vs.
STATE OF M.P.

A. Penal Code {45 of 1860), Section 34 - Common intention - Four’
appellants came on a jeep - All of them alighted fiom the jeep and appellant |
No.2 to +4 exhorted appellant No.l (o kill deceased - Appellant No.l fired .
from his rifle - Held - Exhortation given by appellant No.2 to 4 confirms

_ predetermination - It was a planned case of appellants with common infention
to kill the deceased. AIR 1999 SC 3717, AIR 1974 SC 45, AIR 1999 SC 883
(ref)) .

i mﬁﬁm(wsoww).ﬂmu—wm—immhmaﬁ
T oG ¥ o — weft i @ e Sy e ardrereff . 2 Fmaa 4 7 srdeedl @, 1
BT as D ARY B o IRT fvar — arfremeff . 1 7 v wwe F At gl -
arfrferiRa — ardremeff . 2 o 4 gRT < 0 Ao gdfiTE @ gfte oRdl § - 7
I ATffal &1 IR ATER B ARl D DY AR B GETATT AT o1 | AIR 1999
SC3717, AlR 1974 SC 45, AIR 1999 SC 883 (Waf¥fq)

B. Criminal Procedure Code, 1973 (2 of 1974), Section 161 - Delay

in recardm g of statement of witnesses - Explanation given by 1.O. satisfactory
- Objeclmn not tenable. AIR 2004 SC 2329 (ref)

. wl. gve uffpar Efdn 1973 (1974 &7 2), ©RT 161 — WREI & AT .
afifarfera o 4 fiam — sgEumeal AN grT faar 73T wsaRer
WHISTNE — ARy @ 5781 | AIR 2004 SC 2329 (Weffa) '

Manish Mishra, for the appellant No.l. -
L.N. Sakle, for the appellant Nos.2 & 3.




. NOTES OF CASES SECTION,
S.C. Datt with Siddharth Datt for the appellant No.4.

None, for the respondent.

*CrA 'No. 297!2005 (Jabalpur), DI- 8 October, 2009

- Short Note
. . (42) .
-Rakesh Saksena & S.A. Naqyi, JJ .~ - " HARIRAM
i Vs. '
STATE OF M.P.

Penal Code (45 of 1860), Sections 302 & 304 Part 11 - Murder or
culpable homicide riot amounting to murder - Appellant took lift in a truck -
Appellant stretched his legs outside the window -of running truck - Action of
appellant objected by deceased who was second driver - Truck was parked
near a Dhaba where all the persons alighted from truck - Appellant inflicted
a blow by means of bamboo stick - Held - Appellant was not known to deceased
from before - Incident of assault occurred at spur of moment in sudden quarrel
- No evidence that assault was premeditated - Since appellant inflicted blow

- on the head.of deceased, therefore, it conld be inferred that he knew that he
was likely to cause his death - Appellant acquitted for charge ws 302 and
convacred w/s 304 Part Il - Appeal partly allowed.

, Tue AT (1860 BT 45), TRV 302 ¥ 304 W7 I — ©T.UT Tl @)
e § 9 A qrEaT IR AFa w1 - ol 7 g F fave ff — adiomeit

} 3 W FO g P B RS W R B AR o — sdremefl @ R W qas.

BRT, Ot {5 SraaR o, mafy @1 S — ©F e W @ fec e faam 141 wet w4l
" afr g ¥ A Sae — el 5 9iw B e R tE meR {6 — afafaiRa —
arfrarefl 7a@ H TEd § TH AHAT AT — TS B USAT IFHD TS H &0 IROT
¥ ufed gf — 9 and 7€) & e gdfafaa ar — g andraneff 3 e @ fRr w
WeR fia, gafad e fiesd Prarar o @ o (% ge o o {5 swa o W gy
PR §HT HAH AT ~ mﬂmﬁﬁmsoz$mﬁﬁﬂ§aﬂﬁ?mﬂmsﬂ?amm4
AR 11 & ot <rig fasam mar — anﬁaawmnﬁgl '

R.P. Mishra, for the appellant : .
J.K. Jain, Dy A.G., fot-the respondent/State. = . L e
*Cr.A. No.2131/2000 (Jabalpur), D/~ 21 July, 2009, T

o
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.14 (S€).= 2007(1) JLJ 198 (ref)

" NOTES.OF CASES SECTION

. L .'S‘ha'rrt.NcJ}e_ :
.- ' ’ . (43) _ o
NK. Mody, J - o ' "'JITENDRA & ors.
- - Vs. .
-STATE OF M.P-

Penal Code (45 of 1860), Section 498-A, Criminal Procedure Code,
1973, Section 177 - Cruelty - Territorial Jurisdiction - Complaint Jor offence
u/s 498-4 LP.C. made before JMFC, Neemuch - No allegation that any demand
of dowry was made at Neemuch - Complainant specifically mentioned that
demand was made at Indore - Nothing to show that any part of offence was
committed at Neemuch - Court directed 1o return complaint with liberty to file -
it before competent Court - Petition allowed. (2004)8 SCC 1000, 2007(1) MPHT
| SUS Wf¥AT (1860 T 45), ‘ORT 4g8~v, wvs Wik R 1973, ©RT
177 — myar — «ﬁ?ﬁqmﬁrﬁm—maﬁﬁwwa—qa%mua%mm
AP ARTRT Hom Aof, W%waﬁmw—aﬂ?mﬁmmﬁﬁﬁimaﬁﬁs‘
AT g F Y g - qﬁﬂﬁﬁﬁﬁﬁwmﬁﬁﬁﬁﬁaﬂﬁﬁm%ﬁﬁmﬁaﬁ“ﬁ
—Wﬂﬁﬁ$ﬁ‘m®ﬁﬁsmzﬁrﬁs‘ﬁm=ﬁqﬂ#ﬁmw—wﬁﬁw
ﬁm'w%qﬁmaw}mmma%mﬁ&waﬂ#aﬁm‘am%mmaﬁ
— ARABT HSR | (2004) § SCC 1000, 2007(1) JLJ 198 (w=ffa) -
M. Raveendran, for the applicants, A
C.R. Karnik, Dy.G.A., for the non-applicant.

*M.Cr.C. No.1437/2009 (Indore), D/- 20 March, 2009,

D ———

Short Note
(44) :
K.K. Lahoti & K.S. Chauhan, JJ o RAMAN KUMAR
: ' _ Vs.
SMT. BHAWNA

. Al Mindu Marriage-Act (25 of 1955), Section 13(1)(ia) - Cruelty -
What amounts to - Held - Wife refused from the very beginning to have sexual

“intercourse by the husband with her - T, his amounts to mental-cruelty - Ground

af cruelty proved - Entitled for. decree_ of divorce. -AIR 1975 SC 1534, AIR
1988 SC- 121, AIR 1973 Délhi 200 at 209, AIR 1981 .Delhi 53, AIR 1982 Delhi
240, AIR 1994.SC 710, AIR 2009 P&H 33 (ref) o

. . fog faae afifrm (1955 @7 25), "‘ElﬁT;-13(1)(iza-) - azrcn— T

M & — SRIEIRE — vt A o W wieT WY gRT Ao W gBR e R
R IR AR 1 B 4 A, 77N T I S e R R




NOTES OF CASES SECTION
FTETER | AIR 1975 SC 1534, AIR 1988 SC 121, AIR 1973 Dethi 200 at 209, AIR
1981 Delhi 33. AIR 1982 Delhi 240, AIR 1994 SC 710, AIR 2009 P&H 33 (Hefifa)

. B. Hindu Marriage AcC(25 of 1955), Section 13(1)(ib) - Desertion
C e Desertion s not heen defined in any ‘stutute - However, the essential

ingredients of desertion are (i) the factum of separation, and (ii) the intention

1o hring cohahitation permancily {o an end (animus deserendi).

@, (g fare aftifad (1955 1 25), @Rl 13(1)(ib) — IPEET -
aliicasT @1 1l @A A aReiie’ T faa T 2 — qonf, AMESd & AawES I
£ (i) Q@@ o1 aed, AT (ii) Rend) @y A HEaTg & 3 D Bl AT (S
Bl )| '

. .C° Hindu Marriage fi\ctl(ZS of 1955), Section 13(1)(ib) - Desertion
- What amounts to - After mar._i'r'age wife remained with husband only for 23
duys - Then she went to her parental house and never returned - She lodged

the repori u s 498-4 IPC and ulso filed an application u/s 125 Cr.P.C - Held"

- Wife descried husband without any cause for a continuous period of more
than 2 years - Circumstances ‘indicate that marriage between the parties has
heen irretricvably broken down compleiely and practically there is no chance

of revival. making them possihle fo live together in future - Ground of

dexertion proved - Entitled for decree of divorce. AIR 1975 SC 176, AIR 1972
SC 459. 1978 RLR 97 (ref) - .

7. feg Rare afofan (1955 @1 25), € 13(1)(ib)' — Fftge -
Fu1 TmfE © — faE @ are geh dad 23 R a@ ofy @GRl I — a9 98 A
@ 8 9o TR P T AL - I AIH B AR 4987 @ ar=ia R &

el iR ERE, P RT 125 B arTa amdes o du - aiffRuiRa — et F

Rarelt revr B 2 96§ aftrp ot PR HreTaly o SR a7 s far — aRRaf
Ul T & FF vemNl & e frars orgerd WY § yofa: @fed 8t T ¥ AR
Wﬁﬁ\ﬁ{ﬁﬂﬁﬂﬁﬁﬁ@ﬁﬂmwmggﬂﬂﬁﬁﬂaﬁmm
T & — afrIS BT SR AT — faare feee o R 37 §PAR | AIR 1975 SC
176. AIR 1972 SC 459, 1978 RLR 97 (wzf¥a)

Sanjav Dwivedi, for the appelfant.
None. for the respondent.
*F.A. No.636/2003 (Jabalpur),-Di- 6 Juty, 2009.
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NOTES OF CASES SECTION

Short Note
(43)
N.K. Mody, J - . RATILAL & ors.

Vs. .
STATE OF M.P. & anr.

Criminal Procedure Code, 1973 (2 of 1974), Section 437(6) - Grant
of bail - Section 437(6) is. )ﬁahdatm'y in nature - One of the prosecution
witnesses could rnot be cross-examined as counsel for applicants was not
engaged on that date - Trial could not be completed within 60 days - Valuable
right was accrued fo applicants Jor grant of bail - Bail cannot be denied -
Application allowed, 2005(11) MPWN 138 (ref.)

"Undisputedly the trial é_ommenced w.e.f. 8/12/2008 from perusal of
. record it appears that on 8/ 12/2008 no advocate was engaged by the
petitioners, however inspite of that cas¢ was not adjourned but statement
of Umesh was recorded and case was adjourned for recording of
evidence of other witnesses, The statement of some other witnesses
were recorded on the next date of hearing. and thereafter the counse]
for petitioner moved an application on 30/1/2009 for recalling of the
witness Umesh who is non else but a Govt. employee of the Excise
Department. In the facts and circumstances of the case even if it is
assumed that there was a mistake on the part of petitioners In not cross-
. examining the witness Umesh on 8/ 12/2008, then too trial could not
- complete within a period of 60 days and valuable right was accrued to

the petitioner for grant of bail under section 437(6) Cr.P.C." _

TS WA A, 1673 (1974 HT 2), uRT 437(6) ~ T @ IR
—m437(a)aﬁn§ﬁmw%—'w3ﬁmqmﬁaﬁﬁmﬁmﬁﬂ%mm
mwm--ﬁ'aﬁaﬁﬁaﬂaﬁﬁﬁmﬁﬁ— fermeet 60 fot @ +fer quf

ﬁﬁaw—a{ﬁaﬁaﬁmﬁzﬁ.mmma{mmﬂ;@m— WHTR
¥ TR TE fawar ST {HAT ~ 34ST F9T) 2005(10) MPWN 138 (Hafi)

Subodh Abhyankar, for the: applicants.
. .= CR Kainik, Dy.G.A., for the non-applicant.
*M.Cr.C. No.2823/2609 (Indore), D/- 20 April, 2009.




NOTES OF CASES SECTION

Short Note
(46)
N.K. Mody, J TCL INDIA HOLDINGS PVT. LTD. & anr.
’ Vs. ’
MURTAZA

Criminal Procedure Code, 1973 (2 of 1974), Section-482, Penal .

Code, 1860, Section 420 - Cheating - Applicants .given C & F agency to
non-applicant and on his default, agency was terminated - Magisirate took
cognizance u/s 420 IPC on complaint against applicants - Held - As per the
terms & conditions of agreement, the applicanis were entitled to cancel the
agreement in case of default on the part of non-applicant - In these
circumstances, it cannot be said that any offence has been committed by the
applicants - Court below commitied error in taking cognizanve of offence
against the applicants u/s 420 IPC. AIR 1996 SC 204, 2005(1) MPLI" 190,
MPWN Vol.I Note 167, AIR 2006 SC 2872, 2005(1) MPLJ SC 260 (ref.)

avg wipgr |fedr, 1973 (1974 &T 2}, ©IRT 482, TUS wfear, 1860, EIRT
420'—W-W#Wﬁﬁmwﬁiﬁﬂaﬁvmaﬁmmqﬁ?ﬂ
Waﬂé’tn‘s‘—qﬁ?ﬁa#aﬁaﬁ$ﬁwmaﬂ.ﬁm4zoa§wﬁrw
m—aﬁﬁaﬂﬁa—aﬁwaﬂmﬂaﬁmﬁmﬁﬁaﬁ$mmﬁwﬁaﬂv@r
ﬁsﬁwﬁmaﬁmﬁmwaﬂ%%mﬂa—ﬁuﬁﬁaﬁﬁﬁwﬁw
wwﬁﬁmﬂaﬁmﬁéwmw—m@rwﬁmﬁaﬂﬁﬁm
AT, W ORT 420 P AT AR BT WEE 9 7 IR P11 AIR 1996 SC 204,

2005(1) MPLJ 190, MPWN Vol.I Note 167, AIR 2006 SC 2872, 2005(1) MPLJ

SC 260 (waf¥).
My, Jai Singh with Pankaj Gaur, for the applicants.
Vishal Baheti, for the non-applicant.

*M.Cr.C. No.6848/2007 (Indore), D/- 20 March, 2009.

1 r

'\l

@

v




&t

o

ILR [2009]M P, L .o 278

SHIPRASENGUPMV& l\vIRID‘ULSENGUPTA

ILR [2009] M. P, 2735
SUPREME COURT OF INDIA

oy -

. . 20 August, 2009* ,
SHIPRA SENGUPTA B ) - S Appellant
- MRIDUL SENGUPTA & ors. : - Respondents

" Succession Act (39 of 1925), Sectlon 372 - Grant of succession
certzf cate to the nominee - Effect - Deceased before marriage nominated his

* mother for provident fund governed by the Imperial Bank of India Employees

Provident Fund Rules - Held - Améunt in any head can be received by the

" nominee, but the amount can be cIarmed by the heirs of the deceased in
- accordance with law of suecession governmg them - Nomination does not

confer any beneficial interest'in the: nommee - er of decegsed em‘rrled Jor

ha{f of the amount of GPF. - . : : (Para’19) -

' SRR -afifas. (1925 @&T 39) HRT 872 — At R 31

: quare Mr Justzce Dalveer Bhandari & Mr. Justice Dr. Mukundakam Sharma -

m@mmwm:ﬁaﬁ—nw - yfafreiRa — qae 3 iRew §o

@1 rAfATERE frar — aftfiaiRa — Rl oid F 91 et TR g a9
ST |l ®, ﬁﬁﬁﬁtﬁ%ﬂﬁﬁﬂﬁ?ﬂﬁﬁﬁ#ﬁﬁﬁﬁﬁ%ﬁ?ﬁfﬁﬁ%m

mﬁmwﬁmmm%—mﬂﬁéﬁﬁmﬂﬁiﬁmﬁaﬁaﬁém%ﬁm_

TEl BT — W?ﬂﬂ?ﬁﬁﬁfﬁw aﬁmmaﬁWI X

Cases referred :

(1984) 1 sce 424 1988 Lab. L C. 500; (2000) 6 SCC 724, (1998) VII AD
o (Delhl) 639. )

JUDGMENT

* The Judgment of  the .Court’ " was delwul:ed by
DALVEER BHANDARI, J. :~This appeal is directed against the judgment dated
12.9.2000 passed by the High-Court of Madhya Pradesh at Iabalpur in

~ Miscellaneous Civil Case No. 1209 of 1998.

2. The appellant is the wife' of Late Shri Shyamal Sengupta who was a Head

.Clerk in the State Bank of Indla ‘Bhopal, Madhya Pradesh. He was initially an’

employee of the mperial Bank of India and after constitution of thé State Bank of
India under the State Bank of India Act, -1955, the businéss of the Imperial Bank
of India was taken over by the State Bank of India as per the provisions of the
State Bank of India Act, 1955. Shyamal Sengupta died issueless on 8.11.1990 at

. Bhopal. He Ieft behind him his widow Smt. Shipra Sengupta, his mother Niharbala

Sengupta his brothers Pushpal Sengupta and erdul Sengupta

*C.A. Nososlzooz' T .

e e — U — ——
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SHIPRA SENGUPTA Vs. MRIDUL SENGUPTA

3. It may be pertinent to mention that Shyamal Sengupta was unmarrled at the
time when he joined the service of the bank and he nominated his mother as his
nominee. - -

4. The appellant herem Smt, Shipra Sengupta ﬁled an application under section
372 of the Indian Succession Act, 1956, in which she claimed that she was entitled
to her share of insurance, gratuity, publrc provident fund etc. etc. According to
the appellant, her claim was based on the principle that any nomination made by
Shyamal Sengupta prior to his marriage would automatlcally stand caricelled after
his marriage.

5. The appellant submitted that after the death of her husband both, she and

mother of the deceased Niharbala Sengupta, were Class-I heirs under the schedule

of the Hindu Succession Act; 1956 and consequently she was, therefore, equally

entitled to succeed to the property along with her mother—m-law Nlharbala ~

Sengupta. . _
6. The Trial Court granted succession. certlﬁcate to the appellant and the mother

of the deceased in respect of total amount of life insurance, gratnity, public provident

fund and general provident fund due to Shyamal Sengupta. The Trial Court held
that both of them shall be entitled to half share. in the aforesaid amounts due to
Shyamal Sengupta from dlfferent heads. As to rest of the items mentioned in
paragraph 6 of the application, the Trial Court held that the appellant alone was
entitled to a succession certificate.

7. In an appeal jointly filed by the mother of the deceased Niharbala- Sengupta

and brother of the deceased Pushpal Sengupta, the Appellate Court rejected the -

contention of the apphcants that on account. of nomination made in-favour of

Niharbala Sengupta, in respect of the aforesaid items, the appellant Sint. Shipra -

Sengupta would not get any share in the amount credited or payable to Shyamal
Sengupta. The leamed District Judge held that the nomination did not confer any
beneficial interest in the amount due towards life insurance, gratmty, public provident
fund and general provident fund.

8. The learned District Judge relied on the decision of this Court in Smi, Sarbat:
Devi & Another v. Smt. Usha Devi (1984) 1 SCC 424 and on Om Wati v. Delhi

Transport Corporation, New Delhi & Others 1988 Lab. 1.C. 500 and modified

the order of the Civil Judge in respect of other items holding that the mother of the
deceased Niharbala Sengupta being the Class-I heir under-the Hindi Succession
Act, 1956 was equally entitled to the half share along with the appellant Smt.

Shipra Sengupta. Accordingly, the learned District Judge modified the order passed
by the Civil Judge and directed him to issue succession certificate in accordance
with the modifications made by him in the order of the Civil Judge. -

9. Niharbala Sengupta and Pushpal Sengupta, aggrieved by the order ‘of the

istrict J udge filed a Civil Revision before the ngh Court. Durmg the pendency of .

i
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the said civil feyision, Niharbala Sengl_lptél .di.e;i— and her other son Mirdul Sengupta
was substituted in her plice on the basis of an alleged Will executed by her prior

. toher death in favour of Mirdul'Sengupta. The Will expressly dealt with the amount -

to which she was entitled to receive as a consequence of grant of a succession

.- certificate. ™. ' _ _ o
- 10, -Pushpal Sengupta did not challenge the Will.-by which he was affected.

Theréfore_‘,’r the.position that .emerged was that the court must presume for the

" purpose of this revision that the Will is validly executed in favour of Mirdul Sengupta.
. 11. Inthe imp]ugn_ed judgment,' the High Court relied on the judgment of Sarbati

Devi (supra) and observed that the nomination did not confer any beneficial interest.

. on the nominee. The High Court passed.the following order:

- ") " The amount of General Provident Fund deposited in the
..+ _name of Shyamal Sengupta declaring that Mirdul Sengupta shall
© . be-entitled to entire sum .due to Shyamal Sengupta together with
interest to which he is. entitled 4s per rules of deposit by the Bank
till heispaidinfull, -~ - : : S
- (ii) So faras rest of the items mentioned in paragraph 6(a) of the
application under section 372 are concemed it is declared that
. - after the death of Niharbala Sengupta, Mirdul Sengupta  is entitled
. to succession certificate along with Shipra Sengupta. Both of .
- them shall -be entitled to 1/2 shate. each as directed by the
- Disttict Judge. . C s B
" (i) The Civil Judge shall also direct non-applicant No. 2 or any’
other authority to pay ‘the interest on the amount mentioned in
" paragraph 2 till that is paid to'them at the usval rate of 9%
" . from the date of death of Shyamal Sengupta or the usual rate
avaitable to the depositor/subscriber whichever is less."

i2. A:T'hc appellant, aggrieved by the impugned judgment of the High Court, .

preferred this appeal. The following questions have been raised by the appellant.
in this appeal: . L. » . :
e Whether nomination of mother by a member of a Provident.
fund governed by the Iniperial Bank of India Employees' Provident - .
Funid Rules before his marsiage confers ownership on the nominee.” - . .
and destroys right of succession of the widow 1under Si:cCessio;i o

CAet? oo L. T e , : :
1. Whether nomir_iation_only indicates the '_hénd‘which is
authorized to receive the amount on' the payment of which trustees
of the provident fund get a valid discharge? R

UL Whether the provident fiind cdn be claimed by the heirs of
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the member of the provident fund in accordance with t}ifs'-law.' of
succession governing them? - - R -
V... Whether it was proper for-the High Court to rely upon a
forged and fabricated Will which was not even signed by Niharbala? -
V. Whether it was proper for the High Court to accept.the -
alleged Will on record in its revisional Jurisdiction, in absence of -
any application to that effect? - ’

VI Whother the High Court was entitled to take Will on record
without giving fresh opportunity to lead evidence on it?

. VII. Whether the High Court was right in interpreting and relying -
upon section 3(2) of Provident Fund Act, 19257" I

13. The appellant submitted that according to the settled legal position crystallized - .

by the judgment of Sarbali Devi (supra), the principle of law isthat the nomination
is only the hand which -accepts the amount and a nomination does not confer any
beneficial interest in the nominee. ’ - . :

14. 1In Sarbati Devi (supra), this Court has laid down that a mere nomination

does not have the effect of conferring to the nominee any beneficial interest in
the amount payable under the life insurance policy, on death of the insurer. The
nomination only indicates the hand which is authorized to receive the amount on
payment of which the insurer gets a valid discharge of its liability under the policy.
The amount, however, ‘can be claimed by the heirs of the.assured in accordance
with the law of succession. ' . )

15. The appeliant also placed reliance on the jﬁdgment-bi:' this Cour’tl in Vishin N..

Khanchandani & Another v. Vidya Lachmandas Khanchandani & Another

(2000) 6 SCC 724, wherein this Court held that the law laid down in Sarbati Devi-

(supra) holds the field and is equally applicable to the nominee beco'rrifpg entitled
to the payment of the amount on account of National Savings Certificates received
by him under Section 6 read with Section 7 of the Act who in turn is liable to

return the ‘amourit to those in whose favour the law creates a beneficial interest,

_subject to the provisions of sub-section (2) of Section 8 of thé Act.

16. Learned counsel for the appellant also placed reliance on a.Division Bench
judgment of the Delhi High Court in -Ashok Chand Aggarwala v. Delhi
Administration. & Others (1998) VII AD (Delhi) 639. This case related to the
Delhi Co-operative Societies Act. The High Court while following Sarbati Devi
case (supra) held that it is well settled that mere nomination made in favour of a
particular person does not have the effect of conferring on the nominee any
" beneficial interest in property after the death of the person concerned. The
nomination-indicates the hand which is authorized to receive the amount or manage

the property. The property or the amount, as the case may be, cq.ﬁ be claimed by

-
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- the hei_i"§ of the deceased, in accordance with the law of succession, governing
17.‘_2’ Thé'-contfoiiérsit,ih\}o_ived_.ifl, the instant caséis rio longer res integra. . The
- nominee is. entitled: to receive the same, but the amount- so-received is to be
- distributed according to the law of siiccession, S

18 "fn'gtéhns._ of the fa’ctujéi ‘foundation laid in ‘this é‘é.se, ihe ‘deceased died on

- 8.11, 1'7990_=Hiea1}ing',.beliind'hiﬁ ‘mother. and widow as his only héirs_and legal
' - Iepresentatives entitled to: succeed. Therefore, on the day when the right of
" - succession opened, the appellant,. his widow became entitled to one half of the

amount of the égneral);iri_jﬁdent fund, the other half going to the mother and on
her death, the other surviving son getting the same. . ' :

19: In view of the clear legal bositiop, itis made abundantly clear that _fhé amount

~ in any head can be réceived by the riominée, but the amount can be claimed by the

heirs. of the deceased in accordance with law of succession governing them. In

other words, nomination does hot confer any beneficial interest on the nominee.

* In the instant case amounts so received aré to be distributed according to the

'Hindu Successior Act; 1956, The State Bank 'of India is directed to release half

from today along with interest. -
20. __T_Ii;: :

* of the amount of general provident fund to the appellant now within two months

ﬁpeél' filed by thé"appellanit.is accordfngly 'a'llowed_ and disposed of,

‘Appeal allowed,
- - LL.R..[2009] M. P, 2739
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.+ doctrine ‘of irretrievable break down ‘of marriage is not one .of the grounds .~
"+ indicated whether -u/ss 13 or 13:B" of the Act - Doctrine can be applied to a: - -
| I proceéding under. either: of the two provisions only where the proceedings - ' -
" are before Supreme- Court - In exercise. of its extraordinary powers under -+ * |
. Article 142 of the Constitution, the Supreme Court can grant ‘relief to the” |
" parties without even waiting for the statutory périod of six months_stipulated =
e P 175

b

E

" Appellant .
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-‘Wﬁﬁmmmﬁqmﬁmmmm%l : -

B . Hindu Marriage Act (25 of 1955), Sections 13, 13-B - Doctrine
_of: rrretrievable break down of marriage is-not available - Neither the civil .
courfs nor even the High Courts can, therefore, pass orders before the permds

pre.s'cmbed under the relevant provisions qf the Act or on graunds not provided
forin 8. 13 & 13-B of the dct. -~ . . .. (Paral?) :

%ﬂﬁaﬁmﬁm(mssaﬂzs)ﬂmqw 13-@t — faE @
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'C.. 'Hindu Marriage Act (25 of 1955), Section 13-B - Dworce by
-mutual consent - Civil Court or-High. Court are not competent fo pass a
decree for mutual divorce, if one of the consenfing parties withdraws his/her

ﬁ?ﬁi faars afIfRE (1955 @, 25), HRTY 13, 3__,?[.:;‘. f*azrrg a% ER
wwﬁmaﬁirﬁmaﬁammmm—ﬁ%wﬁvwﬁhanﬂﬁ@w P

consent before the decree is passed - Only: the Supreme Court, in exercise of .-

its extraordinary powers under Article 142 of the. Constzrutron can pass-
) orders to do complete justice to the parties. - ' ; ‘ " (Para 18)
] %ﬁﬁmﬁaﬂ%{ﬁm(wssﬁzs)srmw—ﬁ qﬂwﬁaiwﬁr%
ﬁm&’ﬁﬁa fofer =T A1 vE e TRERE T faee 7 R ik B
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* . 'D. .. Hindu Marriage Act (25 of 1955), ‘Sections 13, 13-B - Conversion
0 pefmon - Divorce to divorce by mutual consent - Suprémie Court can, in exercise
of its extraordinary powers wnder Article 142 of the Const:tunon convert a =

proceeding under S. 13 of the Act into.one u/s 13-B and pass a decreé for ...

mutual dzvorce without waiting for the statutory period of six months None of
the. ather Céuits can exercise, suth powers. . . ¢ (Pa;a 18) :
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';rrrﬁﬂ‘cfﬂ - FraTe fawse ® TERS wEAly ¥ s AW 3 - SeEdH ST,
W%mﬁi@?miﬁmm:ﬁwmm%mﬁwmaﬁm
mmﬁmﬁmﬁ?&ﬁmmﬁmaﬁamw@mm@aﬁmm—iﬁﬁﬂ

mﬁaﬁamw%@hmﬁmmﬁmaﬁmmﬁamw% amaﬁ'a‘:. -

__Wtwﬁﬂﬁﬁ‘a‘fmmﬂ—aaﬂml




ILR[2009]MP S Coml
. ' ANILKUMARJAINVS.MAYAJAIN R

E. Hmdu Marr:age Act (25 of 1955), Sectlon 13 B D:varce by ‘
* mutual consént - . Joint pefition u/s 13-B-of Act Jor. divorce by mutual consent -

After. 6 months, on the date of consideration of the petition, wife withdrew her .

corisent - Held Parties are-living separately for more than 7 years.- As part of

agreement between the parties, husband had transferred valuable property rights
. in favour of wife and it was after registranan of such transfer of property that
. - wife withdrew her consent for divorce - Wife snll continues to enjoy the property
‘% and insists on living separately Sfrom husband Supreme Court, in special -
c:rcumstances of the case, by exercising the powers under Article 142 of the
'Canstrtutron -allowed the petition u/s 13-B of the Act. =~~~ - (Para 20)

: = ﬁqﬁaﬁaﬂﬁﬁm(wssm%)mw—iﬁ TreRe wEf ¥ fa
e — aRwIRe WAl ¥ fie fese & foy afdfgw o o 15-9 & a=ara
YR ST — 6 A7 1, AR W AR A TG B geht ¥ o w=ify aoa e

e~ affiRa — W?ﬂﬁfﬁmmﬁm'@ﬁ% R D HeA AT
| % A B wy A uRY ¥ el S e F ewar Wiy afmR SR B R o ok a8
iRy D [ AR D WARYH D 91€ o i ueh) 3 Rare fese & aroe- o=y

ol — ool onft o WRIRT BT PRA STET BX W@ 2 AR TR ¥ gem N W AR

Sl - ST R JEer @ faRte aRRefal F Wi ages 42 @ amafa
ﬂﬁﬁmmmmamﬁwaﬂmw—ﬁﬁwﬁrmﬁwmmmér ‘
Cases referred :

(1997) 4 SCC 226, (1991) 2 SCC 251 (1993)2SCC6 (1998)SSCC 369,
"(1997) 1 SCC 490, (2000) 1 SCC 243, (2002) 1 scc 194, (2004) 1'SCC 123,

- -'(2005) 13 SCC410 (2007) 2 SCC 220. - Lo

: .JUDGMENT" oo
. The Judgment - of .the- Court - was delivered - by
. ALTAMAS KABIR, J. :—Leave granted. . o
2. The short point for decision in this- appeal is whether a decree can be .'
: _passed on a petition for mutual divorce under Sectlon 13-B of the Hindu Marnage ’

:Act, 1955, when one of the petitioners w1thdraws consent to such decree prior to
the passmg of such decree. : .

o3 In the instant case, the appellant husband was marned to the respondent
- wife'on 22nd June, 1985, according -to -Hindu rites. On account .of differences
‘between them, they took a decision to obtain a_decfee of mutual divorce, which-’

-resulted in the filing of a joint petmon for divorce under Section 13-B. of the . .

Hindu Marnage Act, 1955, (heremaﬁer referred to as “the Act') on 4th September, :
2004, in the District Court at Chhindwara. The same was registered as Civil
. Suit-No.167-A of 2004. As required under the provisions of Section 13-B of the
aforesaid Act, the learned Second Additional District Judge, Chhindwara, fixed
~ the date for consideration of the petition after six months so as to give.the parties
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_.nme to reconslder thelr decrsmn On 7th March, 2005, after the exprry of six:
- months, the learned Second Addrtlonal District Judge, Chhmdwara took up the =~ -
. ‘matter in thé'présence of both'the- -parties whe were present inthe ‘Court. While =

"~ the appelIant husband -reiterated his earlier stand that a decree of mutual divorce -~ )
should be passéd on account'of the fact that it ‘was not possible for the parties .~

to live together, on behalf of the respondent wife it was submitted that despite

* . serious differences which had arisen between them, she did not want the marriage - -
ties to be dissolved. - On account of withdrawal of consent by the « respondent ~

L

wife,. the learned Judge dlsmlssed the joint petition under Section 13 B of.the.

" Act.

L4, Aggrleved by the order dated 17th March, 2005, passed- by the léarned

“Sécond Additional District Judge Chhindwara, the appellant filed an: appeal under * -

" this Court in similar circumstances in the case of Ashok Hurra v.- Rupa Bipin

"+ - Zaveri [1997 (4) SCC 226), wherein this Court granted a decree of mutual
. divoree. by - ‘exercising its extra-ordinary powers -under Article 142 of the

Constitution of India. It was indicated that the High Court did not have such

. " Section 28 of the Act.in the ngh Court of Madhya Pradesh at Tabalpur on 4th- "
o Aprll 2005, and the. same was registered as First Appeal 16:323 of-2005.
. Even before the High Court, on 12th March, 2007, the respondent wife- expressed .
" # - her desire to live separately from the ‘appellant, but she did not want that a decree - ;
RS of dlssolutlon of marriage be passed In that view of the matter, by his-order. . -
. dated 215t March, 2007, the learned Single Judge distnissed the First Appeal. . ~ " .
* ", While dismissing the appeal, the learned Single Judge took note of the decision of . R

. _ powers and Section 13-B required that the consent of the spouses ‘on the: basis.of

~ which the petltlon under. Section 13-B was presented, had to continue till a decree -

- of divorce was passed by mutaal consent. © On:that basis, the learned Single
Judge of the High Court, .while dlsmlssmg the appeal, observed that the appellant .
.- would be.free to file a petition of divorce in accordance with law, which would be | -~ -

_ decided on its own mierits by keepmg in mind the special fact that the partics

‘were' living: séparately for about five years and the respondent wife was adamant. ~

" about 11v1ng apart from her husband.

5.- Iti 15 agamst the said order passed by’ the High Court’ rejectmg the appellant's
: prayer for .grant of .miitual divorce that the present. appeal has’ been filed.

Appearmg on’ behalf, of the appellant husband, Mr, Rohit’ Arya, learned - ..

Semor Advocate, contended that prior to the filing of the petition for mutual divorce,
“the parties. had eittered into a‘settlement which had been fully atted - upon by

“been transferred to the respondent wife, which she was and is'still enjoying. Mr.

Y

" . the appellant -and-that under. the said agreement valuable property rights had .

Arya submitted that apart from the above, the attitude of the respondent wife in :

e openly declarlng that she had no intention to remain with the appellant was
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" circamstances this Court had invoked its extra-ordinary powers under Article

142 of the Constitution to grant a decree of divorce under Section 13-B of the .
Hindu Marriage Act, even though one of the parties had withdrawn consent

before the passing of the final decree. Reference was made to the decision - -

in Ashok Hurra's casé(supra), which also involve'd a-petition under Section
13-B of the Act. : ' . ‘ . .

7. However, the facts of the said"cése were a little different fromi those in the
instant case.In the said case, after six months from the date of filing of the petition
under Section 13-B, an application was filed by the husband alone for a decree of
divorce on the petition under Section 13-B of the Act. Not only did the wife not
join in the said application, she -made a separate application for withdrawal of

consent given by her for mutual divorce after the expiry of 18 months from the

- date of presentation of the divorce petition, At this juncture, reference may

be made to the provisions of Section 13-B of the above Act and the same
is extracted hereinbelow :- - S _ .

"13B. Divorce By. mutual consent, -

(1) Subject to the provisions of this Act a petition for dissolution
. of marriage by a decree of divorce may be presented to the district
Court by both the- parties to a marriage together, whether such
.- marriage was solemnized before or after the commencement.
- of the Marriage Laws (Amendment) Act, 1976, on the ground
that they have been living separately for a period of one year or
inore, that they have not been able to live together and-that they
have mutually agreed that the marriage should be dissolved,

(2) On the motion of both the parties made not earlier than"six
months after the date”of the presentation of the petition referred |
to in sub-section (1) and not later than eighteen months after -the
sa.d date, if the petition is not withdrawn in-the meantime, the
court shall, on being satisfied, after hearing the parties and after - -
making such-inquiry as it thinks fit, that a marriage has been
* solemnized and that the averments in the petition are true, pass a ..
_ decree of divorce declaring the marriage to be dissolved with effect
~ * . from the date of the decree."- P
"+ . As will be clear from the above, sub-Section (1) of Seqt_ibn--flS-B is the
enabling Section for presenting a petition for dissclution-of a marriagg:by'a decree
of divorce by mutnal consent. One of the grounds provided is that the parties have -
been-living separately for a period of one yedr or more and that, they have not -
been able to live together, which is also the factual reality in the instant case.
Sub-Section (2) of Section 13-B, however, provides the procedural steps-that are
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- required to be taken once the petition for mutual divorce has been filed - and six % %
*-months have expired. from the date of presentation of the petition .before the-

JR———
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.. Court. The language is very specific in that it intends that ona motion of boththe - .-

parties'made not earlier than six months after the date of presentation ‘of the ~

petition referred to in sub-Section (1) and not later than 18 months after the. said

date, if the'petftion is not withdrawn in the meantime, the Court shall, on being -

_satisfied, after hearing the parties and after making such inquiry as’ it thinks fit,

pass a decree of divorce déclaring the marriage to be dissolved ‘with: effect from = :

- _thc‘date of the decree.

. 8. The-question whether the consent of both the pairties given at-the time.of
presentation of the petition for mutual divorce under Section 13-B- of the Act

must continue till the decree i finally passed, has been the subject ‘matter: of
several decisions of this Court. The issue was raised in the case of Smt. Sureshta .

Dévivs. Om Prakash [(1991)2 SCC 23], wherein this Court hold that the consent = *
* given by the parties to the filing of a petition for mutual divorce'had to subsist " °

. 'till a décree was passed on the petition and that in the cvent, either of the parties
withdrew the consent before passing of the final decree, the petition under

- Section 13-B -of " the Hindu Marriage Act would not survive and would haveto -

- ‘be dismissed.

9. Subsequently, however, in Ashok Hurra's case (supra), doubts were expressed
~ by this Court with regard to certain observations made in Sureshta Devi 's case -
* (supra) and it was felt that the same might require re-consideration in an appropriate

“case. Basing its decision on the doctrine of irretrievable break-down of *. marriage;

the Hon'ble Judges weré of the view that rio useful purpose would be served in -

" prolonging the agony of the- parties to- a marriage which had broken down - -

“irretrievably and that the curtain had to be rung down at some stage: It'was

* - further observed that the court had to take a total and broad view of the ground- -.

realities of the situation while dealing with adjus‘ti_nént. of human relationships.

‘Their Lordships placed reliance on the decision of this Court in.Chandrakala_.
Menon (Mrs.) & Anr. vs. Vipin Menon (Capt.) & Anr. [(1993) 2. SCC 6], in . -
" arriving at such a conclusion. In the sid case, although, indisputably consentfor.:
~ the petition under Section 13-B . of -the Act was. withdrawn within a-week from. -
"the date of the filing of the joint petition, the Court, in exercise of its powers .

unider Article 142 of the Constitution, granted a decree of divorce by mutual

“consent under Section '13-B of the Act and dissolved the marriage between the . S

parties in order to meet the ends of justice, subject to ceftain conditions. "It was' .-

-also made clear that the decree would take effect only upon satisfaction of the

*_conditions indicated therein. -

©10. "~ ‘The decision in Ashok Hurra's case (supra) to invoke the -'powler" under .

Article 142 of the Constitution was, thereafter, followed in several® ¢ases based
-upon. the doctrine of irretricvable break-down of marriage, i

W e e
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11. In keeping with the trend of thought. which found expression in’

" Ashok Hurra's case (supra) another question. arose before- this Court in
 the.- case of Sandhya M. Khandelwal vs. Manoj K. Khandelwal [(1998)

8 SCC 369], which.had come up before this Court bv way of a transfer petition ~

seeking transfer of a matrimonial suit. During the pondency of the transfer petition
before this Court, the parties settled their disputes, and, although, the petition

. involved a proceeding under Section 13 of the Hindu Marriage Act, 1955, keeping -

in mind the settlement’ arrlved at between the parties and also the interest of the .
parties, this-Court granted a: decree of divorce by treating the pending application
as onc under Section 13-B. of the said Act. .

- 12, The views expressed in Ashak Hurra's-case (supra) were echoed in Anita
Sabharwal vs. Anil Sabharwal [(1997) 1 SCC 490] and in the case of Kiran vs.
" Sharad Dutt [(2000) 10 SCC 243]. In the former case decree for mutual divoerce
~ was granted without waiting for the statutory period of six months. In the latter
case, after living separately for many years and after 11 years of litigation involving
proceedings under Section 13 of the Hindu Marriage Act, 1955, the parties filed a
joint application before this Court for amending the divorce petition.. Treating the -
said divorce petition as one under Section 13-B 6fthe Act, this Court, by invoking
" its powers under Article 142 " of the Constitution, granted a decree of mutual *
-divorce at the SLP stage.

13. Without, referring to the. dec:slons rendered by this Court in Ashok Hurra's

I -case (supra) and in Kiran's case (supra), a three Judge Bench of this Court in the

case of Anjana Kishore vs. Puneet Kishore [(2002) 10 SCC 194], while hearing
a ‘transfer - petition, invoked - its jurisdiction under Article 142 of the Constitution,
. and directed the parties to file a joint petition before the Family Court at Bandra,

- Mumbai, under Section 13-B of the Hindu Marriage Act, 1955, for grant of a_

decree of divorce by mutual consent, along with a copy of the terms of compromise

arrived at between the parttes.” This Court also directed that on such application
. being made, the Family Court could dispense with the need of waiting for six
 months as required by Sub-Section (2) of Section.13-B of the Act and pass final
" orders on the petition within such time as it deemed fit. This Court directed the
* Presiding Judge to take appropriate steps looking to the facts and circumstances
~ofthe  case emerging from the pleadmgs of the partles and to do complete ’

o Justlce in the case.

" Again in the case of Swati I/[erma (Smt ) Vs, Rajan Verma & Ors [(2004)

t , ‘l SCC 123], which was a transfér-petition, the doctrine” of irretrievable break-- = -

- _down of marriage was invoked. Pursuant to a compromise arrived -at between the
parties and leave granted by this Court, an application was filed under Section
13-B of- the Hindu Marriage Act read with Article 142 of the Constitution and

" having regard to the aforesaid doctrine, this Court, in exercise of its powers vested

e — ——————— i i St = ——
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- __:under Artrcle 142 of the Constltutron allowed the appllcatlon for drvorce by T

_* mutual consent filed in the said proeeedmgs in order to-give a- quietus to: all *
. litigation pendmg between ‘thé parti¢s.” The same procedure was adopted by’ this =
.. Coutt.in the case of Jimmy* Sudarshan Purohit vs. Sudarshan Sharad. Purohrt .

L [(2005) 13 SCC 410], where, upon a settlement arnved at between the: parties,

a joint petrtmn was filed under Section 13 -B of the Hindu Mamage ‘Act and the ' : - |

same was allowed in exercise of powers under Artrcle 142 of the Constitution: -

15. The various decisions: referred to above were eonsrdered in some detail i m__.. N

the case of Sanghamitra Ghosh vs. Kajal Kumar ‘Ghosh [(2007) 2:8SCC 220], -~

"and the view taken in the varmus cases was relterated based on: the d0ctnne of o

irretricvable break-down of marrlage

16. Although the decision rendered in Sureshta Dew (supra) was referred to o
L in the decision rendered in Ashok Hurras case (supra) and- it was ‘observed - -
" therein that the said decision'possibly required reconsideration i an. appropnate R
case, none of:the other cases lias dealt with the questron which arose in' Sureshta>. =~ 2"
Devi's case (supra), namely, whether in a proceeding under’ Sectlon 13-B of thé .~ -
" - Hindu Marriage Act, consent of the parties was requu:ed to-subsist tlll a final .-
decree was passed on the petition. In all the subsequent cases, “the Supreme Court- * . . "
invoked its extraordinary powers under Article 142 of the Constltutlon of Indiain. .
order to do complete justice to' thé parties when' faced ‘with-a' situation where <

the marrrage-tres had completely broken and there was no possrbﬂlty Whatsoever e ®

of the spouses coming together again. Insucha situation, this Court felt thatit. - -
_ would be a travesty of justice to continue with the marriage ties. It may, however .

be indicated that in some of the High Courts, which do not:possess ‘the. .powers - LT

vested in the Supreme Court under Article 142 of the Constitution,this- questlon

‘had arisen-and it was held in most of the cases that desprte«the faet that the

marriage had broken down 1rretr1evably, the same was nota. ground for: grantmg i e
decree of divorce either under Sectlon 13-or Sectron 13-B of the. Hmdu Marnage ——

/Act, 1955. R R e

17. In the ultimate analysis the aforesaid dlscussron throws up two perosmons L
The first proposition is that although irretrievable break-down of marriagé‘is ngt’ *
one of the grounds indicated whether under Sections 13 or 13-B of the Hindu =~ .
Marriage Act, 1955, for grant of divorce, ‘the said doctrine can be- apphed toa .
" proceeding under either of the said’ two prowsrons only where the proceedmgs
~ are before the Supreme Court.- In. exercise ‘of its extraordinary . powers: ‘undér .-
Articlé 142 ~of the Constitution the Supreme Court can grant relief to-the part;es N
without even waiting for the statutory period of six months stlpulated in Séction” . -

A '

13-B of the aforesaid Aet This " -doctrine of irretrievable break-dovwn of ‘

marriage is not available even to the High Courts which do' not have powers;-__'.__'-'_l} o
srmllar to those exercised by the Supreme Court under Artlcle 142 of the - ..

b
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~ Constitution. Neither the civil courts nor even the High Courts can, therefore,
. pass orders before the -periods  prescribed under the relevant provisions of the

Act or on grounds not-provided for in Seetlon 13 and 13-B of the Hindu Marriage
Act, 1955. .

18. . The_second proposition 1s that althOugh the Supr_eme Court can, in exercise
of its-extraordinary powers under Article 142 of the Constitution, convert a
proceeding under Section 13 of the Hindu Marriage Act, 1955, into one under
" Section 13-B and pass-a decree for mutual divorce, without waltmg for the statutory
period of six months, none of the other Courts can exercise such pOWETS.
The other Courts are not competent to pass a decree for mutual divorce if one of
_ the consenting parties withdraws his/het consent before the decree is passed.
" Under the ex:stmg laws, the consent given by the parties at the time of filing of
the joint petition for divorce by mutual consent has to subsist till the second stage

‘ . when the petition comes up for ordets and a decree for divorce is. ﬁnally passed

and it is only the Supreme Court, which, in exercise of its extraordlnary powers
under Article 142 of the Constltutlon can pass orders to do complete justice to
_the parties.. :

19.  The various dec1sxons referred to above merely indicate that the Supreme

. Court can in spemal circumstances pass appropnate orders to'do Justlce to the

- . parties in a given fact situation by invoking its powers under Article 142 of the
Constltutlon, but in normal circumstances the provisions of the statute have to be

given effect to, The law as explamed in Smt. Sureshta Devi’s case (supra) still

holds good, though with certain variations as far as the Supreme Court is concerned

and that too m the light of Article 142 of the Constitution. - CoL T

20. Inthe instant case, the respondent wife has made it very clear that she will
not live with the petitioner, but, on the other hand, she is also not agreeable toa
-mutual divorce. In ordinary circumstances, the petitioner's remedy would lie in ‘
-+ filing a separate petition before the Family Court under Section 13 of the Hindu ™~ -
. Marriage Act, 1955, on the grounds available, but in the present case there are
certain admittéd facts which attract the. provisions of Section- 13-B thereof. One
~ of the grounds available under Section 13-B  is that the couple have been living
separately for one year or more and that they have not been able to live together,
which is, in fact, the case as far as the parties to these proceedings are concerned
In this case, the parties are living separately for more than seven years.' Aspart
of the agreement between the parties the appellant had transferred ~ valuable -
property rights in favour. of the respondeént and it was after registration of such.
transfer of property that she withdrew her consent for divorce. She still continues

" " . to enjoy the property and insists on living separately from the husband. .

- 2L While, therefore, following the decisio;'l-,in' Smt. Suréshta Devi's case we

-are of the view that this is a fit case where we may exercise the powers vested
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inus under Amcle 142 of the Constltutlon The stand of the respondent mfe that L
- she wants to live separately from hér husband but is not agrecable to a mutual Lo

divorce is net acceptable, since 11v1ng separately is'oné of the grounds fot, grant of T -

a mutiial- divorce and admlttedly the pames are lwmg separately for more than
.seven years. " SR .

22 The appeal is, therefore, allowed The 1mpugned Judgment and order of-f._'. o

. thé High Court is set aside and the petition for grant of mutual dlvorce under

Section 13:B of the Hindu Marriage Act, 1955, is accepted.: ‘There will.be a decree.
-, of divorce on the basis of the joint petition filed by the parties before the, Second” ™ ° .-
' Addmonal District Judge, Chhindwara, under Section ‘13-B of the Hmdu Marriagg .-
Act, 1955, in respect of the marriage solemnized between the partles on.22ad -
June, 1985 ‘according to Hindu rites and ‘customs’ and the sald marnage shall RO

.stand dlssolved from the date of this _]udgment
: 23. There will be no order as to costs. . o
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FULL BENCH - -

' Before Mr. A.K. Patnaik, Chief Justice, Mr. .I'usraceS Samvatsar & e

Mr. Justice A.K. Shrivastava .

. | 28 August, 2009* - R e
*  MUNSHI SINGH o Se . %D Peitioner
NAGAR. PANCHAYAT, JOURA - SR Respondem-

Industnal Disputes Act (14 of 1947),: Sectnon ZS-F Once it is found

that the termmanon order'is violative of S. 25-F of Act then the sazd orderds - .-
"ab initio void and the employee is éntitled to reinstatement wzth full back * -
wages. - However, the Court can refuse to grant relief of remstatement for a’ .
- particular reason which will depend on the facts '& circumsiances’ of each ‘
case - There is no hard and fast rule that the Court 'should granr the rehef of . -
reinstatement with full back wages in each and every case - Reference'_
answered accordingly. - .- : . (Para 15).-

atraifre Rae afifrEm (1947 14) SRT 25-U%. — T4, T I _TE; -
wm%ﬁiﬁmw&rmaﬁﬁmaﬁm%—wiﬁw&m%mm,,,1_-"
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Fe . . ORDER’ o |
The - Order of " the - Court  was dehvered “by

. S, SAMVATSAR, J. :~This writ petition came up for hearing before a Division Bench "
- of this Court on .23/1/2009 and the Division Bench vide its order dated 23/ 1/2009 - -

[ " has feferred this case to Full Bench; as the Division Bench was of the opinion that -

. the questlon whether once: the termination order is. struck down on the ground that .

it is in wolatlon of Séction 25-F of Industrial Dispute Act (for short "the Act") -

' '.:then the Court. has to strike | on the 111egahty and direct remstatement . .
o The - gist of the questlon referred to the Full Bench is whether once the -
. 'tennmatron order.is struck down by ‘holding the same to-be violative of Section- -
25-F.of the Act, 1t is mandatory for the Court to str1ke on the 111ega11ty and direct " -
- . réinstatement.

3.7 The Apex Court in the cdse of Ms. Hmdustan Tm Works Pvt. Ltd vs: The

Employees of .M/s Hmdustan Tin Works Pvt. Ltd. and athers AIR’ 1979 SC 75 i

- _.”has laid down 1n paragraph 9 of the Judgment that -

R i is_no more open-to debate. that m the ﬁeld of mdustnar :
R Jurlsprudence a declaratlon can- be given that the termmatlon of .
.77~ gervice. is bad aud the Workman contlnues to be in service. The -
P speetre of common law doctrine that contract of personal service. .
i , Cannot. be specrﬁcally enforced or the doctrine of mitigation of =
' damages does. not haunt in this branch of law. The relief of"
o She remstatement with continuity ‘of service can be granted where *
. termination of service is found to be mvahd It would mean that
_ " the; employer ha§’ taken awdy ﬂlegally the right to work of the
- i - workman contrary to the ‘relevant law -or in breach of contract
' . and s;multaneously deprived’ the workman of his earnings. If thus, -
.theaemployer is found to_be in the wrong as a résult of which. the '
* workman is directed to be relnstated the employer could not shirk -

|- his responsibility “of” paying the wages which the workman. -has’

h : fbeen deprived of by the illegal or invalid action of the employer

_ . Speaking reahsttcally, where termination of service is questionéd
. “as'invalid-orillegal and-the worlcman has'to go through the gamut
-.f'of lltlgatlon h1s oapacuy to sustam “himself throughout the
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not survive to see the day ‘when relief is granted. More so i our -
system where the law's proverbial delay has become stupeﬁrmg o
If after such a protracted time and energy consummg litigation .
during which period the.workman just sustains himself; ultimately .~ . .
_ heis to be told that though he will be reinstated, he'will be denied & -~
* . the back wages which would be due to him, the workman would:

_be subjected to a sort of penalty for no fault of his and it 1s wholly - e

undeserved. Ordinarily, therefore,"a workman whose service has’
~been 1Hegally terminated would be entitled to fisll back wages except:
.to the extent he was gainfully employed durmg the ‘enforced -

idleness. That is the normal rule. Any other view would: be a
: premmm on the unwarranted litigative aetwlty of the employer

4,  Thus, in the aforesaid Judgment the Apex Coutt lias held: ithat once- the i '
termination order is set aside by holdmg it to be illegal, the natural consequences’ .
of striking down of the order of termination would be remstatement with full back -~ "> -
© wages. : : g

B 5. Another _]udgment referred by the Apex Court in whlch the Apex Conrt- Rl
has considered this aspect of matter is in the case of Mohan Lal vs. The -

| ‘Mariagement of M/s.Bharat Electronics, Ltd., Air 1981 SC 1253, ‘The Apex
Court in para 17 of the aforesaid ]udgment had held that:- :

“If the termination of service is ab initio void and moperatlve there .
s no question of granting reinstatement. because there is no;
o _céssation, of service and a mere declaration. follows that he

contirues to be in setvice mth all consequentlal benefits."

_ protraeted litigation is itself such- an awesome factor that he may ~;‘ o

X L

6.  Simildris the view of the Apex Court in the case of Wkramad:tya Pandey o

_vs. Industrial Tribunal and another AIR 2001 SC 672, wherein the Apex Court'_ S .

in para 6 of the judgment has laid down that -

“"Once the termination of his service had been held 10" be illegal

-"and more so when the same was not challenged; ordinarily, once. :

" the terniination of service of any employee is held to be wrongful IR
or illegal the normal relief of reinstatement ‘with full back wages'.. o

" shall be available to an employee; it is open to the- employer to -

" spedifically plead and establish that there Wwere specml
circumstances which warranted either non-reinstatemerit or non-,
-payment .of back wages.' In that case, the Court can deny the
‘back wages or reinstatement to the employee."

7. ‘Similarly, the Apex Court in'thecase of Ruby General Insumnce Company,

Ltd vs. Chopra (P.P), 1970 L.LJ, 63 and in case of M/s. _Hindustan Steels

. '_'Ltd Rourkela vs, A. KRoy and athers AIR. 1970 SC 1401 has held that the -

B Bl
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" Court before granting reinstatement must consider facts of each case and exercise
its discretion properly whether to grant reinstatement or to award compensation.
" Thus, in these cases, the Apex Court has held that normal rule is that once |

termination order is set aside, the employee is entitled to reinstatement with full
back wages -However, in special circumstances, the Court can deny or.refuse to
gra.nt full back wages or reinstatement. .

.8 Thus the view of the Apex Court in all these cases was that once the order
" of termination is held to be illegal retrenchment then the nature of consequence
~ was to reinstatement with full back wages. However the Apex Court in its

subsequent Judgments has changed its view.

.. 9. ‘In-case of Karan Smgh Vs.. Execunve Engmeer Haryana State
o _Marketmg Board, 2007 LLR 1233, the employee whose services were terminated,

has approached the Tribunal after-a long delay and the Apex Court hasheld that'

-. - the delay in. approachmg the natural Tribunal is nio. ground to strike' down the
) reference if the termination order is violative of Section 25-F of the Industnal

Dispute Act. It is not proper for the Court to refuse to strike down the termination

. order. The Court in such asituation finds that termination order is bad in law, the.

Coutt can instead of granting reinstatement can award compensation. In that -

-~ case, the Apex Court has granted eompensatlon to the employee to the tune of

Rs, 60 000/-:

SR :10 Ariothér judgment is in the case of Nagar Mahapahka (Now Municipal -
: . Corpn.) Vs. Srare of U.P. and Others (2006)5.SCC 127. In that case, the

.. 1étrenchmient. was found to be'illegal by the Apex Court. However, . considering
 the prowsmns of U. P.Nagar Mahapalika Adhiniyam, 1959, the Apex Court has
. refused to grant reinstatement and-held that the order of reinstatemerit should not

“ " be granted as a matter of course but the. lepality or otherwise of the termination”
", - should be, considered to be an important factor in the matter of grant of relief.

11.. The next _]udgment is in the case of Stafe of M.P. and Others Vs. Arjunlal
Rajak (2()06)2 SCC 711. In that case, the Apex Court has held that for non-compliance

5 Tof the'provtsmris of Section 25-F of the I.D. Act, ordinarily workman could be directed
v ctobe remstated with or without back wages, but when a project or scheme or an
-oﬁice itself is abolished, relief by way of reinstatement cannot be granted.

e 120 Im the case of Mahboob Deepak.. Vs. ‘Nagar-Panchayat, Gajraula and
- Others'(2008) 1 SCC 575, the Apex Court has héld that even if the order of:

" .termination is illegal, the compensation can be granted as.there are allegations
“against the terminating employee for misconduct and financial irregularities.

- 13. In the case of Madhya Pradesh Administration Vs. Tribhuban, (2007) 9

SCC 748, the Apex Court has held that consequence of non-compliance of provisions

“of Sectlon 25-F of the 1.D. Act is not automatic relnstatement and compensation

can be awarded to the employee in approprlate cases. . -
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'15. Thus, from the cases referred herein-above, it 18 clearihz_xt the porﬁfr_iallrule-'v
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i

14, In the ééise-d__f UP St:at‘e Rodd T}'tmsport Cq_rpération Vs. Man Singh

(2006) 7 SCC 752, the Apex Court has considered the case of conductor whose

services were terminated after a period of one ybégr; from his appointment. The, - -
Apex Court has refused to direct reinstatcment as there was nothing on recordto -

show that the employment was in accordance with rules and awarded compensation
of Rs. 50,000/~ o e satiol

is that once it is found that the termination order is violative of Section 25-F of -

Industrial Dispute Act, then the said order is ab initio void and the emp"lo'ye:é‘ is

Karmi despite direction issued by State Government or prescribed ‘authority
. _ State Government or prescribed authority can direct C.E.O. of Jaripad ~

“arert s(1), 70(3). 8o(r)  so(z) — AT Al @ Frafe — U o W

. entitled to reinstatement with full back wages. However, ina particular casé, the: ’ T
~ Court can refuse to grant relief of réinstatement for a particular redson which will - .
- depend on the facts and circumstatices of each case. Thus, there is no hard-and -

* fast rule that the Court should .'g__rzint the relief of ‘reinstatement with full back

wages in each and every case. The same relief shall deperid on' the facts and

circumstances of each case. Hence, the reference 'is-.answgref_d‘_hci:ordingly.‘jNogv o
the case be listed before the appropriate Division Bench. - T

Y
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Before Mr. AK. Patnaik, Chicf Justice, Mr. Justice S, Samvatsir &

Mr. Justice A.K. Shrivastava .

- _ " 28 August, 2009* © ° .
PAWAN RANA- C s e L Petitioner
) VS. . ' Lo . T : o : " ’ _.‘“ ‘i‘-; o -.
'STATE OF ME. &ors. ... ... Respondents .

- 'Panchayat'R.aj‘ Evam Gram Swﬁi‘aj Adhiniyam, MP 1993 (1 of -
1994), Sections 69(1), 70(1), 86(1) & 86(2) - Appointment of Panchayat: .~
. Karmi - In case Gram Panchayal fails to make appointment of a Panchayat.

Panchayat within whose territorial jurisdiction a Gram Panchayat is located

fo appoint a Panchayat Karmi - View taken bjg D.B. in Leelawati's case {ILR =
(2008) MP 2817] approved - Whereas view taken in"W.P. No.206/2008 Smt. '

-

Order ,dc&hfdfﬁgiy.'_ .

[X 13

g

" Madhu Bhadoria Vs. State of M.P. &.ors. overruled. (Para 14) - S

& vuEE a9 TE e v siftfran, A 1903 (1994 # 1)
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) ﬁmaﬁﬁsﬁumfﬁwﬁm%vﬂmmqmﬁﬁm% aﬁmaanﬁaﬁﬁgﬁﬂawﬁm
: ﬁweme |Us g4l gRT il @ a9 [ILR (2008) MP2817] & fol

B _‘,@g&aﬁwaﬁaﬁﬁﬁmw W Re TfeT . 206 /2008 s 7y AR
S TR AR mamﬁﬁﬁmﬁg&aﬁw%ﬁwﬁﬁWW|
- . B. Panchayat Raj Evam Gram Swaraj Adhm:yam, M.P. 1993 (1of - -
- "1994), Sectlon 86(2) Object of provision is to ensure that if the Panchayat

* fails to perform any particular duty conferred on it under the Act despite - - -
“directions issued by State Government or prescribed authorrty /s 86(1) -. - -

. State Government or prescribed author:ty must have the required powers lo

- get the drrectzons complied with and when State Government or prescribed.
__-authority exercises such necessary powers, ‘it w:ll be deemed as. If Panchayat ..
_ has exerc:sed its powers under the Act o . R - (Para 10) ... D

. . UERG U9 U 4T i, T 1993 (1994 BT 1), gRT

"aa(z)" Wammwgﬁﬁaﬁm%ﬁiaﬁmmwmﬁﬁ%ﬁ“

,Wﬁﬁmﬁmmas@)zﬁmmﬁé?ﬁa%wmﬁﬁma%maﬁmw -

: ,ﬁﬁrﬁﬁr&:aﬁfwmwmﬁﬁﬁws‘rmﬁ% mmmﬁrﬁu’er'

mﬁ%m@mﬁ@mwﬁﬂﬁwmmﬁﬁ aewvmﬁm#m’rmﬁ- L
, -‘-#aﬁlﬁm%wﬁrmmmmﬁmﬁl

R o Panchayat Raj Evam Gram Swaraj Adhlmyam, M. P 1993 (1 of -
1994), Sectlon 87(1) & 86(2) A drastic medsire contemplatéd by the
Ieglslature agdinst a Panchayat and can he. resorted to. strictly in the
circumstances mentioned in S. 87(1 ) and not atherwrse and these circumstances

- -, are dtjferent Jrom those -mentioned in S. 86(2) ) . - . {Para 12)

S WWHWWW Y. 1993 (1994?51 1), 9RT"

L :87(1) T-86(2).— REnRieT gRT YaRd @ fivg Te waa U ars e e § ek

qma7(1)ﬁvﬁﬁrﬁgﬁwﬁﬁaﬁﬂﬁaﬁﬁmnj$mwmmw%‘ﬁﬁﬁmﬁ
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D.. - Panchayat Raj Evam’ Gram Swara] Adhlmyam-, MP 1993 (1 of -

"1994), Section.53(2) - This general provision w:ll apply where instead of the
o Panchayats performing functions entrusted to them, the State Government
- dtself underrakes to execute such functions. of the Panchayats through its

. own agencies = This provision obviously does not apply where the Panchayat

Jails to perform a particular duty conferred on it unider the Adhiniyam despite

. a drrecﬂon by the State Government or prescrrbed authoru:v to perform such
.. duty ST S : . : (Para 13)

ET. mwwvmwaﬁrﬁm W, 1993 (1994?m1) URT .

- 53(2) wwwwmmwmﬂﬁm@mﬁmﬁmﬁm
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- Cases referred. :
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MPS. Raghuvanshr with Vivek Bhargava, for the petltloner

R.D. Jain; A.G. with Vivek Khedkar, G.A., for the, respondent No I/State
Pratip.Visoriya, for the respondent No.2.- '

K.S. Tamar wrth J.S. Kaurav, for the respondent No. 4

OPINION

} The * Iudgment - of . the . Court _ was "'delrﬂvyered byt
*. AK. Parvaik, C: J. :— Thisisa reference made to the- Full Bench by a learned :

. Single Judge of this Court because of dlfferenee of opinion. in the judgments of

.two d1fferent Division Benches of the High Court on interpretation of Section §6
of the Madhya Pradesh Pa.nchayat RaJ Adhiniyam 1993 (for short ‘the Adhrmyam
1993%).

2. The background facts leadmg to this reference are that under Sectron 69 of

. the Adhiniyam, 1993, the State Government or the prescribed authonty has the

. . power to appomt Secretary for a Gram Panchayat or group of two or more Gram

Panchayats and under Section:70 of the Adhiniyam, 1993,'a Gram Panchayat -
. has the power. to: ‘appoint such other officers and servants asit cons1ders necessary .
.. for the efﬁclent discharge of its dutres with the previous approval of the prescrrbed ’

authority. . The State Governrient issued a circular dated 12.9.1995 regarding
appomtment of Panehayat Karmis by the Gram Panchayats and lssued ,another

. circular. dated 27,1:2006 clarifying that in case within a period- of orie month'a
" Gram Panchayat fails to. make the appomtment of Panchayat Karmi, the Collector °
of the concerned District in exercise of powers under Section 86(1) of the -
. Adhiniyam, 1993, may direct the Chief Executive Officer of the Janpad Panchayat"

within whose territorial jurisdiction ‘the Gram Panchayat is situated to complete

. the process of selection of Panehayat Karmi. The Chief Executive Officer of: -~ "

~ - the Janpad Panchayat, Dabra, by an advertisement called for apphcatlons from -
" the eligible. and. quahﬁed persons to fill one post of Panchayat Karmi in Gram . .

Panchayat Chiruli and the petrtroner amongst others applied. When the appomtment .

-of the Panchayat Karmi_ was-not made in the Gram Panchayat- Chiruli, the
Collector, Gwalior district, who is the prescribed authority, directed the Chief
- Executive Officer of the Janpad-Panchayat Dabra to make appomtment of

. Panchayat Karmi-and the Chief Executive Officer appointed the- respondent No. - '
":" 4 as Panchayat Karmi of Gram Panchayat Chiruli. “Aggrieved, ‘the petmoner has
ﬂled the present writ, petltlon for quashmg the order of apporntment of thef

ey -

@

a1

S




: ILR[2009]MP S L 2755.:"
TR PAWANRANAVS. STA'I‘EOFM.P _ o o
. 'respondent No 4'as Panchayat Kanm and for dlrectmg the Gram Panchayat
: Cluruh to make an appomtment strlctly on the basis of merit: -
3.0 _'When the present writ petltlon came up for hearing béforé a learned Single

: Judge of the. ngh Court at Gwalior on 23.6.2009, the petitioner contended that
“thie power-to appoint a Panchayat Kdrmi is vested in a Gram Panchayat under -

Section 70.of the Adhiniyam, 1993, and the prescribed authority-in exercise of - <

-':_, poiers under-Section 86( 1)ofthe. Adhlmyam 1993, cannot change the appointing

authority’ and conifer jurisdiction on the Chief Executive Officer of the Janpad

' Panchayat to make the appointment.of Panchayat Karmi. In support of this
contention, ‘the petitioner cited a Division Bénch Judgment of this Court i in Smt..
] Madhu Bhadorta Vs. State of M, P & others (W.P. No. 206!2008)

.The respondents No. 1™and 2,-on the ther hand, contended that i in Leelawat!_ .
'and another Vs Stite’ of ] ME & others _reported. in 2008(4) MPHT 470 (DB), -

" - another Division Bench has taken a view that the Collector as the prescribed authority - '

" in‘exerciseof powers under Section $6( 1) of the Adhiniyam, 1993, can. issue a direction
-+ to the Chief Executive Ofﬁcer 16 appoint a Panchayat Karmi and by virtue of such. -
du'ectlon the Chief Executwe Officer has'a power to appomt a Panchayat Karmi.
_5. . The leamed Single Judge in h15 order.dated 23.6.2009 found that therc was ‘
dlfference of'¢ oplmon of the two Division Benches of this Court on the interpretation -

of Section - 86(1) of the. Adhiniyarn,- 1993, whlle in'Smt. Madhi Bhadoria Vs. "
" ".State of M.P. &, others (supra), the Division' Bench has held that only a Gram
" Panchayat can appoint a'Panchayat Karmi as perthe provisions of the Adhiniyam

- .1993,in Leelawati & ariother Vs, State of MP & others (supra), another Division
’ Bench has taken a view ‘that under Section 86(2) of the Adhlmyam; 1993, the

L SChxef Execut:lve Officer of the Janpad Panchiayat can be directed by the Collector |

~ as the prescnbed authority:to make an appointment of Panchayat Karmi of the .

: 'Gram Panchayat.' In the order datéd 23.6.2009 passed in the present case, the ~ .~

! Ieamed Single Judge has observed that this controversy deserves to be put to rest -
. by a larger Bench and: -accordingly, the difference of opinion in the _]udgments of
two Division Benches’. has been referred to this Full Bench, -

L 6. - Sections 69(1), 70(1), $6(1) and 86(2) of the Adhiniyam, 1993 whlch are .
relevant to answer the reference are quoted herein below : A

' 48,69, Appomtment of Secretary -and Chief Executive Oﬂ‘ cer-, -
.._(1) The State Government or the prescribed’ authority may‘
K -appomt a Secretary for a.Gram Ponchayat or group of o, or E

" "more Gram Panchayats: .

. Provided that the’ person holdmg the charge of a Secretary--:: .
- rof Gram Panchayat.immediately before the commencement of - .
- this Act shall continue o Junction as such till a Secretary is
S _appomted in accordance with fhzs Sect:on - o
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Prowded ﬁsrther that a person shall not hold charge of a
- Secretary. of Gram Panchayat, if such a person happens to be .
s .relat:ve of any afﬁce bearer of the concerned. Gram Panchayat T

"S 70. Other officers and servants of Panchayat -(1) Subject".

" to the provisions of Section 69 every panchayat may with .~
previous approval. of prescr:bed authority appoint such other’. -
officers and servanis as it cons:ders hecessary Jor the eﬁf‘ czem-
discharge of its q’ytzes

. “S.86.- Power af State G‘avemment to issue order dtrectmg -_
- Panchayat for execution of works in certain cases.— (1) The; :
~ Siate Government or the prescnbed authar:ty may, by an order .. .
. in writing, direct any Panchayat to per;form any duty imposed
' nipon it, by or under this Act, or by or under any other law for :

" the time being in force or any work as.is ot being performed ‘ '

or ‘executed, as the case may be, by it and rhe performance
- oF execution. thereof by such Panchayaf is, ini the opinion, of
the State Government or prescribed authority, necessary in
publrc interest. . - : '

2) The Panchayat shall be bound to comply wn‘h
direction issued under sub-section (1).and if it fails to do so *. -
the State. Governmient or the prescribed authority shall have - - '
all necéssary powers fo get the directions complied with, ar -

the. expense, if any, of the Panchayat and in ‘exercising such. .,

powers if shall be enmled fo the same protection and the same. 7 - N

‘extent under this Act as the Panchayat or its oﬁ‘cers or-‘_
- servants whose powers are exercised.” - : :

7.  Section 69(1) quoted-above thus provides that the State Govemment or -

. the prescrlbed authonty may appoint a Secretary for a Gl'am Panchayat or group
of two or more Gram Panchayats and Section 70(1) states -that Subject to the
provisions of Section 69 every panchayat may with the prevmus approval of the

prescribed . authonty appomt such other officets and, servants as it- con51ders"
necessary for the efficient dlscharge of its duties. Section 86(1) states that the

- State Government or the prescribed authority may,. by an order.in wntmg, direct

"any Panchayat to-perform any duty imposed upon it, by or under the Act. Section’ ‘
86(2) further statés that the Panchayat shall be bound to comply with the direction . .

issued under Section 86(1) and if it fails to do so the State Government or the

prescribed authority shall have all necessary powers to get the directions complied

with at the expense,.if any, of the Panchayat and in exercising such powers it

_shall be entitled to the same protection and the same extent under the Act as'the ~

Panchayat or its officers or servants whose powers are exercised: R

.{’.
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L § . On an interpretation of the provisions of Sections 69(1) and 70(1), itis”

clear that the State Government or the prescribed authority has’the: power to

" *. . appoint a Secretary for a.Gram Panchayat or-a group of two ‘or more-Gram

Panchayats under Section 69(1) and the Gram Panchayat has the power to appoint

" other officets and servants as it considers necessary for efficient discharge of its

‘duties including Panchayat Karmis with the pfev_i\oi;sj approval of the ‘prescribed

- au_ihbrity. It is further clear on an'ir}terpréfajcion of Section 86(1) that the State
< "Govérnment or the prescribed authority may direct the Panchayat to perform any

duty imposed upon it under the Act. T -

- 9. According to Mr. M.P.S. Raghuvanshi, learn counsel for the'petitione‘r,‘ under

' “Section 70'the Gram Panchayat is not conferred with any duty but with the power
“to appoint such other officers and servants incliding panchayat karmis as it
- considers necessary for the-efficient discharge of its duties. We are unable to

accept this- submissiori of Mr. Raghuvanshi. It will be clear from Section 86(2)

" . that the Panchayat is bound to comply with the . direction issued under Section
-86(1) and if it fails to do so, the-State Goveriment or the prescribed authority shall
" have "all necessary powers" to get the directions complied with and in exercising

such powers it shall he_gr;tiﬂed to the same protection and to the same extent

.. under the Act as the Panchayat or its officers- and servants whose powers are

exércised. Thus, in Sections 86(1) and 86(2), the words "duties” and. "powers"
‘have been interchangeably used. In Section 86(1) the word "duties" has been
used by legislature to emphasise on the statutory funiction of the Gram Panchayat
under the Act and in-Section 86(2) the legislature has used the word ‘powers' to
‘emphasisé that if the Gram Panchayat fails to perform its Statutory function, the

... State Government or: the prescribed. authority will have the powers to perform
' -such statutory function. . T S

10, The expression "all -;iei:essary ‘poweis" in, Section -86(2) is very wide and

I w111 mean all the powers that-the panchaya't has under the Adhinyam, 1993. This

will be clear from Section 86(2) which states that in exércising such powers, the

- - State Government or the prescribed zi_utimri_ty "shall be entitled to the same
_protection and the same extent under the Act as the Panchayat whose powers ...
" are exercised”. The object of the Legislature in making such a proviston in section

"86(2)is to ensure that if the Panchayat fails to perform any particular duty conferred
- ot it wider the Act despite directions issued by the State Government or the prescribed

*-.~.. authority under Section 86(1), the State Government or the prescribed authority must

~have the required powers to get the directions complied with and when the State

i '-,_Govém‘rr’nent or the prescribed authority exeicises such necessary powers, it will be
» . deemed as if the Panchayat has exercised its powers under the Act. -
“ 11’ This interpretation of Sections 86(1) and.. (2) suggested by us is in

"accordance with the.well settled principle of interprétation that the provision of a

" statute myst be so construed as to make it effective and operative. In Tinsukhia
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Eleciric Supply Co.-Ltd Vs. State of Assam and others (AIR 1990 SC 123),
~M.N. Venkatchaliah, J, as he then was, speaking for himseclf and R.S. Pathak, -
_-. CI., 8. Natrajan and S. Ranganathan, 1J, observed in paragraph 49 at-page 152- -
" ofthe AIR: " -~ ‘ ' e

“The Courts strongly lean against any construction-which

tends to reduce a Statute to a futility. The provision of a Statute

must be so construed as.to make it effective and operative, .on.

the principle "Ut res majis valeat quam periat”. .
Unless, therefore, we take the view that under Section 86(2) the State Government L
or the prescribed authority can exercise the same powers as that of the Panchayat =~ -,

through one officer or the other where the Panchayat fails to comply with the. .

" directions of the State Government or the prescribed authority, the-provision in "~

R

. Section 86(2) will be rendered futile and unworkable. o _
" 12. However, the Division Bench has also taken a view in Snif. Madhu. - .
- Bhadoriya Vs. State of M.P &. others (supra) that if the directions of the State” -
Government or the prescribed -authority are not complied with by the Panchayat
then the State Government has the’power to dissolve the.Gram Panchayat under * . |
" Section 87. Section 87(1) empowering the State Government or the prescribed -
- authority to dissolve the Panchayat is quoted hereinbelow: o

P L

"S. 87. Power of State Governmerit to dissolve Panchayat for
default, abusé of Powers, etc.— (1) If at any time it appears. to

- the State Government or the prescribed authority that a
Panchayat -is persistently making default in the_performance
of the duties imposed on it by or under this Act or under any
_other law Jfor the time being in force, or exceeds or abuses its
powets or fails to carry out any order of the State . Government
or the competent authority, the State Geverriment or the '
prescribed authority, may afier such enquiry as i may deem’

" fit, by an order dissolve S‘uch_ Panchayat and may order a ﬁ'es_f":
constitution thereof. ” ' -

BT

On a reading of Section 87(1), we find that the power to dissolve the Panchayat
can be exercised by the State Government or the prescribed authority only where _

.. the Panchayat persistently makes default in the performance of the duties imposed . *
 on it by orinder the Act or by any other law for the time being in force or

 exceeds its powers or fails to carry out any order of the State Government or the' .
_ prescribed authority after such enquiry as it may deéem fit but not otherwise. Hence, ©

. only where there are persistent defaults by a Panchayat in the performance of its
. duties imposed under the Act or by any other law for the time being in force, or -

. in case of abuse of powers or exercise of powers in excess of what.is conferred

" or failure to carry out the order of the State Government or the prescribed authority,

——————— A e




Lrr ymeemmey

Y

Y

ILR [2009]MP L .j-"~'-2759:'-,-_.'--"=
- ) PAWAN RANAVS STATE OFM.P o .

the State Govemment or the prescnbed authonty may dlssolve the Panchayat .
. This appears to be-a_drastic measure contemplated by the Legislature against a

Panchayat anid can be resorted to strictly in the cucumstances meuntioned in section _ -
87(1) and not, otherwise and these cucumstances are drfferent from those '

: mentloned in Section 86(2)

- Mrs RaghuvanshJ leamed counsel for the petltroner subtmtted that, where
the Panchayat fails to perform its duties to make an appointment of ofﬁcers and

- services including. Panchayat Karimis under Section. 70, the State Government

can takcn action under Sectlon 53(2) Section 53(2) of the Adhmlyam 1993 is

> quoted. herembelow '

"S 33. Power of State Gavemment in relatwn to, functwns of .
'"~.:'Panchayats-—« Ll ‘e e
--'“(I,)' o cxxx 'xﬁt'x.' LoeXxx 0 xxx
(2 ‘The State- Gavemment may, . by general or specral orderz" :
. .. add.té any of the functions of Panchayats .of withdraw the.
R functmns and duttes entristed to such Parichayats, when the '
. State Government: undertakes the executron of any of the
.. functions entrusted to-Panchayat. The Panchayat shall not be -
. responszble Jor such ﬁmcﬂons 50 long as the State. Government
does not re-entrust.such ﬁmcttons 10 ‘the Panchayats "

'-.A plam readmg of Section 53(2) would show that the State Government may, by
' - géteral or special order, add to any of the- functions of Panchayats or withdraw
- the functions and-duties entrusted to such Panchayats, when the State Government.
o undertakes to execute any of the. functions entriisted to Panchayat and in' such a
"+, situation, the Panchayats shqll not be responsrble for such functions so long as the

State does not re-entrust speh functions to the Panchayats This gencral provision”

will apply ‘where. instead: of ‘the- Panchayats perfonmng functions entrusted to
. them, the State Government 1tself undertakes to_execute such functions of- the
Panchayats ‘through its own agencres Thi§ provision ‘obviously does not apply.
.. = where the Panchayat fails to: perform a particular duty‘conferred on it under the
. Adhlmyam 1993 deSplte a drrectlon by the State Govemment or the prescnbed

- authorlty 0. perform such. duty -

" We are thus-of the con31dered oplmon that under Sectlon 86(2) of the i

o -Adhrmyam 1993, the State Government or the. prescnbed authority can direct the. . .
.- Chief Exacutwe Officer of the- Janpad’ Panchayat ‘within whose. territortal ..
“jurisdiction a Gram Panchayat is-located, to appoint a- Panchayat Karmi in case

“the- Gram Panchayat. fails to make such appointment despite directions for such

dppointment issued by the State Government or the prescribed authority and that

B the view takén by the Division Bench in Leelawat: qnd ;another Vs. State of
e M P & others (supra) on this- pomt is correct a.nd the v1ew taken by the Dmsmn )
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. ')_Bench in Smt Madhu Bhadorm Vs. Smte of MP: & others (Supra) that uh der_' AR

" Section 86(2) of the Adhiniyam 1993, the State Government or the prescribed.
authority has no powers to. charge-the authonty for appomtment of Panchayat

Karmi of a Gram Panchayat, is not correct.

The Reference is answered: accordmgly The writ petmon be now placed. -

before the leamed Single. Judge for hearing on merits.
" L. ~.Order accordin_gl;g. i
LL.R. [2009] M. P., 2760 .
. WRIT' APPEAL
quare Mr. Justice RS Garg & Mr Justice UC Maheshwan
~24 March, 2000* - " R
HS. SIDHU o L _ RO Appellant

" Vs.

hywa T

DEVENDRA BAPNA & ors, © .. Re5pondent-_‘

‘Fisheries (Gazetted) Service Recruxtment Rules, M_.P. 1987; Rale -©° -
’ 15(3) Promotion - Promotion of appellant by DPC to the post of Joint Drrector‘
considering . him to be man of exceptional merits and suitability in comparisonto | - -
his seniors - Held - DPC did not observe anything except obserwng that appellant . . .

" is of exceptional merits and surtabzhty There is no ]usnﬁcaﬁon behind such AT

* observations - The material which- could prima facie satisfy is' not produced"'--

“before the HC - The selection process was contaminated and stood.corruptéd

- because of non-application of mind and non-granting of reason - Learned Single . . -
 Judge was justified in holding that appellant could rot be pramoted as Officiating: . ** -
Jomr Dtrector WA. dismissed with cost: . . : (Para 12) -

‘ween wetw (Rrerafye) dar e Praw, An. 1987, ﬁnm i5(3) —=-
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. D.K. Dixit, for the appellant:
. K.K. Trivedi, for the respondent No.l. .-
VK. Shukla, for the respondent Nos.2 &:3.
" Noney for thic respondent No.4 / MPPSC. -
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“The - i Judgment - of. '_.the ) Court “‘was - delivered- by .
‘R.S.:.Gare, J :=The appellant bemg aggrreved by. order dated'4.3.2008 passed in
WP No. 23798/2003 (OA No. 927/1997) and' W.P. (S) No.1119/2005 has come to -
this'Court with a submission. that the learned single Judge was absolutely unjustified -

" in holding that the appellant could not be considered higher in merits in- comparrson -
.to.the. onglnal petrt;oner/re5pondent no.1 ‘and. others. . .

- ~:. 2. I Undrsputedly the respondent no. l/original petltroner is senior to the present’ '

appellant When their” cases for promotion to the post of Joint Dlrector Fisheries

. 'were: under consrderatron a departmental promotlon committee was required to

consrder their’ cases. The. committee consisted of Mr.-M. M. Hussarn Member, -
Pubhc Servrce Commission, Shri Prem Prakash Mathur Steretary, . Department
“of, Frshenes Shri V L. Shitole, Director,;. Frsherles Department and Shri A. K.
" Jain,;: Under Secretary, State of Madhya Pradesh, Department of Flsherres Itisto
be seen that the said ‘committee met on’6. 7.1996. It is also to be scen that an
-earlier. commrttee consisting of Shri M. M. Hussain, Member, Madhya Pradesh
* “Public Service Cormmssroner, Shri Sirjjiyas Mm_], Secretary, Flshenes Department,
. Shri-V.'L..Shitole; Director, Fisheries Dcpartrnent and Shri A. K. Jain, Under )
Secretary of the Fisheries Department had recorded their proceedings. The said
~“committée had’ ‘'observed that the original- petitioner Shri-D. K. Bapna would be-
_placed-as - Very good’ while.Shri Jitendra Singh and Shri K. D. Singh woitld be -

i consrdered as 'good’. . The’ committee dlso observed that case of Shri Harpal Singh - =

- Sidhu could not be consrdered as his ccnﬁdentlal reports were not made available.
Aﬁer sometime the departmental promotion committee was re-constrtuted and it

Tl met on 6.7. 1996 In paragraph 3 the committec recorded in relation to'the seniority

“-and’ gradatron list. However in'sub para 4.of paragraph 3 the committee referrmg
to Rule 15¢3) of Madhya Pradesh Matsyaudhyog (Rajpatrit) Seva Bharu Nryam
1987 observed that a- person of. exceptlonal merit and suitability’ could be given
“~higher place in this list in comparrson to-the officers who were senior to him. The
. Committee. also observed that it had consrdcred the conﬁdentlal réports for the -
year 1989-90 to 1993-94 fora perrod of’ five years, They also observed in paragraph
6 that the committee was-of the oplmon that for purposes of. promotlon the-
reqmrements would be: : . - :

(@) Integrlty should be above board. - o S o

7_ \(b) In the last ﬁve years the three years grades at least should be'_' L
i good’ of. hrgher and for last two years the grade should be good’ o

o (c). The grades of last five years. should not be ‘bad’.. .

' A';-._"_l_(d) The committee observed that where' the comments etc. were T
.. :.not clear the Commrttee had assessed the conccmed offieer w1thj o
: _;‘j'therr own wrsdom and drscretlon and : .
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(e) Where some departmental enquiry was pendmg eons1derat1on
. then report of such officer was kept in a sealed cover. . - -

"3, -" While considering clause (5) they observed that.all the persons who Were
" directed to be promoted vide meeting of Departmental Promotion Committee held
on.22.2.1993 have been promoted. While preparmg the select list the comm1ttee
observed and graded the persons as follows ; . ,
1. Shri Harpal Singh Sidhu. - o : Lo CE
2. Shri Jitendra Singh. - - ' o
3. Shri D. K. Bapna.
4, Shri K. D, Singh.

4.  The committeg also observed that in its opinion and in view of Rule 15(3)
. Shri Harpal Singh Sidhu being a man of exceptional merits and sultablhty could be
_ given the higher position in comparison to his seniors. -

»

5. After the recommendations were placed before the Government the -
" Government promoted Shri Harpal Singh Sidhu (as Officiating) Joint Director. It-.
“appears that afier the orders werc passed i in favout of Shri Harpal Singh Sidhu,
the respondent no. 1 filed Original Application N0.927/1997 before the State
‘Administrative Tribunal, During the pendency of the said petition the present -
appellant who was officiating as Joint Director was further promoted as ofﬁciai:ing‘
Director. It appears that being aggrieved by a further promotion granted in favour

. of Shri Harpal Singh Sidhu the original petitioner filed W.P. (8) No.1119/2005.

" The original application filed before the State Administrative Tribunal was .
transferred -to this Court and was. registered as W.P..No.23798/2003. As the .
- promotion of the present appellant to the office of the Director was dependant
upon confirmation or rejection of his promotion as Joint Director (Ofﬁmatmg),

. both the petitions were directed to be heard simultaneously.

" 6. The short submission of the original petitioner all through had been that the
_ respondents/State authority/the departmental promotion committee was not justified .
in placing the present appellant higher in comparison to the persons who were - -
otherwise senior to him. It was also submitted that Rule 15(3) could not be applied .
. inair and in light of Rule 12 { c) of the said Rules, Shri Harpal Singh Sidhu was not

- entitled to any favourable position. Shri Harpal Singh. Sidhu after notice appeared -
 before the Court and filed his return and submitted that as he was a man of

* exceptional merits and suitability and he ha§ gained ‘A+” for all five years, he _

- was entitled to be placed at.a hlgher pos1t10n in comparlson to the persons, who o
- wwere senior to him. : - o
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7. - . The State Government also appeared and ﬁled its return but however desplte_
- me.kmg a submission that Shri Harpal Singh Sidhu was. a person of exceptional -
. merits and suitability they did not produce the confidential reports of all concerned

- .to satisfy the judicial conscience of this Court that Harpal Singh Sidhu being a
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person of exceptlonal ments and sultablhty in view of the confidential reports was

" - entitled to be placedona hlgher pedestal. We would not be unjustified in observing
" that’ even after both the petitions were allowed the State Government did not think
it necessary and suitable to produce all the confidential reports of all concerned
though they have placed before us the proceedmgs recorded by the depﬁumental
- "prométion commrttee It is-also to be noted the appellant before us (Shri Harpal

Smgh "Sidhu) since after filing of this appeal on 25.3.2008 never made any
apphcatlon to thrs Court thatthe confidential réports of the appellant and the original

fe 'petltloner be requlsrtroned so that this Court'may compare the eomparatwe merits. -

| 8 ~*From the D.P.C proceedmgs dated 6. 7 1996 it only"* appears that the
_-‘_commlttee had formed an’ ‘opinion that Shri Harpal Singh Sidhu was-a pérson of = -
" exceptional merits and- sultabthty ‘While conﬁnmng the select list the said committee

never observed that on what basis they were recordlng such opinion. When the

o comparatlve merits are considered” then the authority or the person considering

-+ -‘the comparatlve merits has to record its ﬁndmg and a final opinion that why such
- ‘personis being considered a person of exceptional merits and suitability. Exceptional
merits are not like the beauty of someone which lies in the eye of the beholder.

. ‘When' the questlon of merit is to be appreclated then the entire’ merits of such
Sl person are-required to be consrdered in compa:uson to the other person. It even
" ‘does-not.appear from the report of the D.P.C that they had recorded any reason

for recordmg exceptlonal mefits or suitability of the present appellant,
9. * _True it isthat. the State Government in its return had submitted that the

;-present appellant was a person. of exceptlonal merits and su1tab111ty but

unfortunately the wrsdom of the officér who filed'the return did not alarm him that -

. he-was required to file the confidential reports so that the Court could see and
may observe something on the merits. It is also to- be seen that.if the D P.C. was

not giving ahy reasons then a person who was a Member of the D.F. C. was

" required to'come to this Court and say that the Committee had considered particular

aspects te place Shri Harpal Smgh Sidhu on the higher pedestal Officer-in-charge

ot who- does.not kiiow the facts which weighed in the mind of the Mémbers of the
. Departmental Promotion Committee wanted to’ convey to thls Court that what

werghed in the minds of the Members of the Departmental Promotion Committee.

.Personal knowledge is always personal to the person, the third party or the other
. pefson can at best guessit, presume it or deem it but what exactly or truly happened
. will have: to be said by such person who was mvolved in the process of' ﬁndmg the

ments and sultablllty

- 10." . Of Jate it-is- bemg seen n that whenever allegatmns are made agalnst the

ofﬁcers -of the State or' the - ‘Committee Members - some Tom, Dick or ‘Harry or,
some Head Clerk, some Babu or some. Under Secretary would be appointed as
ofﬁcer-m—charge and he would file his affidavit and on oath he would say that on

r‘ ‘.-

e
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 the'basis of the records and_infbnnatic;n_ﬂhe‘ was filing the affidavit. The affidavit

- would always be bicautifully vague and inarticulate. The affidavit would never say =~ - - ‘
_ - .that on what-basis’and-that from where he obtained the information, whether the ~
" opinion is'based on the records or the information is based on personal discussions - .~

"~ with such officers who are shy of filing their personal affidavit'in the High Court..
When something is done personally then'the person involved in the process would. .
always be obliged to file his personal affidavit. In a given case such perfsons ifare - - -’
not avéilable then the officer-ifi-charge on basis of the records at best can say but . "
even at that time he will have to produce the entire record before the-Court. The *

_,-_i)" Co

Q1

officer-in-charge who does not know anything cannot sit over the'records and'say « - | |

* o the Court that he knows everything and, therefore, he has filed the affidavit. - -
"11. - In the present matter officerzin-charge was not associated with the meeting - -

* of the departmental promotion committee. He nowhere says that he hiad a discussion- i

with the Members of the Departmental Promotion Committee. He nowhere says - °

“that he had personally seen thé confidential reports of all concerned. He riowhere: - .

. says that what pursued the Members of the Departmental Promotion Committee -~ -

to hold that the present appeilant.was of better and higher merits rather was of. - =

.. exceptional inerits and suitability. When an affidavit or feply is filed by the State
" . Government in the High Court, filing of such reply and affidavit is not an empty .
formality. The State Government which has taken an action has to justify its action

. before the High Cdui‘t_. It is always expected of the State WGovqr:r_u\_n_eqt that it
. would be fair not only to its employee biit it would be fair to the High Court: also.
1t would neither support anybody nor oppose anybody rather it shall open its cards

and place thie entire material before the High Court and would sit"asva silent.

spectator so that it can observe the order passed by the I—Iigli"_Court;_ . o

' 12.  Inthe present matter the manner in which the State Government is trying to e

support ‘the casé-and cause of the present appellant would speak volumes. It

would show that somehow or the other'they want Harpal Singh' Sidhu to-continue s~

- as Director (Officiating). Our presumption also finds support from the submission -
_of Shri VK. Shukla,. learned counsel for the State, ‘when he:stated before the -

Court that till D.P.C. is completed Shri Harpal Singh Sidhu be allowed to continue. - e

‘as Director (Officiating). If the High Court has -asked -him to-vacate the office

then it is not expected of the State-Government to'make a prayer before the High- ._. i
- Court that such officer shouid be allowed to continue in the higher office till the. .. .-

. mecting of the departmental promotion committec is held. The conduct exhibited
- by the Government is reprehensible. It;would simply show that in -fact there is

"something fishy in the matter and is not being unveiled before this. Court only to' ™ -
_protect the present appetlant and place him in the higher seniority. At the time of -.°
* “argument it was repeatedly requested by Shri Dixit, learned counsel for the- -

'+ .appellant, that State be asked to produce the confidéntial _;rep_di't'sll’; Shri Shukla,
Jlearned counsel for the State, also.repeatedly. argued that_{hg{bi_é}allpwed;somc

."y‘ : o
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_ tune to produce the confidential report s0- that the comparatwe merits of such
" officers are brought on the record. We areshocked to-hear this argument. What ‘
was to be brought on the record before the learned single Judge is now sought to. .-

be produced:before this Courtin future. Assuming, we call for all the reports then
too it 'would not be possible for:this Court, to compare the comparative.merits and

'~ “come to.a conclusion that HarpaI Singh Sidhu’'infact is of extra ordinary merits
-and sultablhty The work is to be done by an expert committee. True it is that it is

argucd by Shri Dixit that the expert committee has found h1m to be of extra ordinary

- - mefits.but while considering paragraph 6 of the proceedings recorded by the D.P.C.,
"".. we have found that the committee has failed in discharging its duties becaunse 1t
“has simply recorded its decision on the subjcct without assigning any reasons.
Rule 15 (3) provides that “any junior officer who-in the dpinion of the committee
- isof cxceptlonal merits and. suitablhty may -be assigned in thie list a higher place .
_ than that of the-officer senior to him”. When a person is to be considered as of .

excepuona.l ‘merit and suitability then ¢ oplmon is to.be formed and an opinion cannot

"be formed. simply because there are likes and dislikes. The opinion has to be
formed on the basis of the material which is made available.to the Members of

* the Committee. In the present matter except observing that Harpal Singh Sidhu is

" of exceptional merits and suitability the departmental promotion committee did
. -not observe anything. When such observations aro'madc and there is no justification
" beliind that and even the material which could prima facie satisfy the High Court

" is not produced before the High Court theii tlie High Court would have rio choice -

but. 1o set aside such selection and the entire selection process. In our considered

...opuuon the selection process-was contaminated and stood corrupted because of .
‘non-application of mind and non-grantmg ‘of reason. If such bad report is accepted'

then the:High Court would cértainly be entitled to strike with the sword of justice
on every illegality committed by the State ‘Government 1ts functionariés and/or the

. 'persons who have been given certain powers.

_13. Sofarasthe question relating to Rule 12 (¢) is concerned it was, ,vehemently

- argued by Shri Dixit that for.making an officiating promotion’ the. quesnon of
~seniority Wwould not come in the way and as the present appellant was promoted

as Joint Director, (ofﬁcxatmg) nothing wrong in the process could be found. In the

"vf_present matter it is to be-seen that the present ‘appellant could secure unparallel, -

- unmatchable and perfect patronage from the State Government. Even when the
“matter relatmg to the promotion to the post of Joint Director (Ofﬁclatmg) was in
_ . challenge before the State Administrative Tribunal and, thereafter on transfer .

-~ ‘béfore this Court the State Government throu gh its wise officers had promoted an

officiating officer to a further higher post that too with a direction that the officiating
Joint Director shall act as officiating Director. It is also to be seen that Rule 12 -
{ ¢) in fact talks of the interse seniority of Government servants promoted to

) ofﬁcmtc ina hlgher semce or hlgher category of post
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14, The learned smgle Judge has not only considered Rule 15 (especially Rule
15(3)-of the Rules) and Rule 12 (especially Rule 12( c) of the Rules) but he has
given his anxious consideration to the totality of the circumstances of the facts of
the case. After giving our thoughtful consideration, we are unable to hold that the
. learned single Judge was unjustified in holding that present appellant could not be
promoted as officiating Joint Director.

_-15. . We find no reason to interferc. The appeal deserves to and is accordingly
dismissed with costs Rs.5000/-to be paid by the appellant to the contesting
respondent no.1.

16.  As the promotion of the present appellant to the office of the Joint Director
is being set aside, we are unable to protect further promotion of the appellant to
the office of Director (officiating). The other appeals are also dismissed.

17. 'The appeals filed by the State Government registered as W.A. No.412/
2008, W.A. No.411/2008 and the appeals filed by Shri Devendra Kumar Bapna,
Writ Appeal No0.442/2008 and Writ Appeal No. 443/2008 are also dismissed.

Appeal dismissed.

I.L.R. [2009] M. P, 2766
WRIT APPEAL
Before Mr. A.K. Patnaik, Chief Justice & Mr. Justice A.M. Sapre
8 April, 2009*

RAJENDRA SINGH DASONDHI & anr, :Appellants
Vs. . ’
STATE OF M.P. & ors. : ' - Respondents

. A, -Civil Services (Class:ﬁcatmn, Control & Appeal) Rules, M.P,
1966, Rule 9(1)} Proviso - Suspension - Word 'shall’ in proviso indicates that
where a Challan for criminal offence involving corruption or other moral
turpitude is filed after sanction of prosecution by Government, the government
servant has to be invariably placed under suspension and there is very little
discretion with authority. - (Para 6)
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B.  Civil Services (Classification, Control & Appeal) Rules, M.P.

1966, Rule 9(1)(b) - Challan for offence u/ss. ‘13(1)(d) _& 13(2) of Prevention

*W.A. No.111/2009 (Indore) o . . _ .
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“of Corrupnon Act v/w Ss. 120-B & 406 IPC filed against appellant but

Government is yet fo sanction.the prosecution - Proviso to Rule 9(1) not

attracted-- It is not mandatory for authority to place appellant under

suspension but discretion by authority to place the appellant under suspension
can not .b_e said to be arbitrarily exercised - Appeal dismissed. . (Para 7)

- fefae dar (@ffexw, fmer v adfie) PR, w3 s9ee, M
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N S Bhatr for the appellants
' O R D ER

Tlie : Order ‘of "\ the - Court -'Wa‘s delivered . by

A K. PATNAIK, C. J. :=This is-an appeal under Section 2(1) of the M.P. Uchcha
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Niyayalaya (Khand Peeth' Ko Appea.l) Adhiniyam 2005, against the order dated .

1.4.2009, passed by the Iearned Single Judge in Writ Petition No.5473/08(S).

2. The facts in brief are that the appellant was working as Assistant Manager in
M.P. Khadi Gramodyog Board, Badwani. He has been placed under suspension by an
order dated 4th March 2008 on the ground that criminal proceedings under Sections
13(1)Xd) & 13(2) of the Preventlon of Corruptlon Act read with Sections 120-B and

' . 406 of the LP.C., have been initiated against the appellant. Aggrieved by the order of - -
. . suspension, the appellant filed W.P. No. 5473/08(8) before this Court and the leamed
- Smgle Judge dismissed the writ petmon by the unpugned order dated 1.4.2009.

"3. ° Mr.N.S. Bhati; learned counsel for the appellant submitted that a readmg

of the lmpugned order dated 1.4.2009, passed by the leamed Single Judge would -

show that the learned Smgle Judge has accepted the stand taken by the respondents

.2+ -inthe writ petltlon that the appellant has been placed under suspension, in view of . -
% the’ ma.ndatory provision “under proviso to Rule 9(1) of the M.P. Civil Service
(Cla551ficat10n Control & Appeal) Rules, 1966, as amended with effect from 17th’
- April, 1996 (for short 'the Rules'). He submltted that the proviso to Rule 9(1) of -
" the Rules provides that the Government servant has to be placed under suspension -

where the prosecution is sanctioned by the. Government, but in this case the:

: .‘Govemment is yet to sanction prosecutlon agamst the appellant and, therefore,
-the suspension order is illegal and liable to be quashed and this aspect of the
-matter has not been considered by the learned Single Judge. He also cited a copy

of the order dated 26.05.08.in W.P. No:6501/08 in which the learned.Single Judge

has stayed the order of suspension of two persons workmg as Dy. Director and -

-
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4. " Rule %(1) of the Rules, as amended with effect from April 17, 1996 1is quoted
heréin below:- -

"9.-(1) The appomtmg authorrty or any authority to whlch it 1s"
“subordinate or the disciplinary authority or any other authority
empowered in that behalf by the Governor by general or special
order, may place a Government servant under suspensron—- )

(a) where a disciplinary proceedmg against him is contemplated '
or is pending, or

(b) where a case against hlm in respect of any criminal offence
is under investigation, inquiry or trial;

[Provrded that a Government Servant shall mvarrably be plaeed-'
under suspension when a challan for a criminal offence involving
_corruption or other moral turpitude is filed against him;}

Provided further-that where the crder of suspension is made by
an.authority lower than the appointing autherity;. such authority )
shall forthwith report to the appointing authority the crrcumstances o
in’ which the order was made."

5. A perusal of Rule 9(1) (b) of the Rules quoted above ‘would show that
where a case against a government servant in respect of any criminal offence is
under investigation inquiry of trial, the authority may place the government servant
under suspension. The word 'may' used in this proviso makes it clear that the
authority has discretion to place a government servant under suspensron where a

trial. . . ,
" 6.  But, a reading of the ﬂrst provrso as introduced by way of an amendment

with effect from 26th February, 1982 shows that a government servant shall be -
placed under suspension when a challan for criminal offence involving corruption °
or other moral turpitude by the govérnment is against him. Thus, under this proviso -

only after challan for criminal offence involving corruption'is filed against the
government servant after sanction of prosecutton by the- government that a
government servant shall be placed under suspension. The word "shall" in this

. proviso indicates that where a challan for criminal offence involving corruption or

other moral turpitude is filed after sanction of prosecution by the government, the
- government servant has to be invariably placed under suspension and there is.
very little discretion with the authorities. :

7. In the present case, it is not drsputed that 1nvest1gat10n ofa crrmmal case

has been completed and the challan has also been filed under Sections 13(1)(d) .

and 13(2) of the Prevention of Corruption Act read with Sections 120-B and 406
- of the LP.C., but the government is yet to sanction tll'e prosecution of the appellant.

case against him in respect of criminal offence is under mvestrgatron 1nqu1ry or -

VI

IR

ST

Y



- - — - s - = m———— e el eeemamTeTee EE e T

+

TS

" .the same.on 1ts own merits without being: mﬂuenced by this order.
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) 'Hence Mr. Bhat1 is right that the first proviso to rule 9(1) of the!RuIr:s 1966 is not
“-. attracted and, therefore, it is not mandatory for the anthority to pI"ace the appellant.
- under suspension. But even, it was not mandatory for the authority to place the
. appe]lant under suspension under the first proviso to Rule 9(1) of the Rules, the
“ . authority had asdiscretion under. Rule 9(1)(b) of the Rules to place-the appeliant
" under suspension, as the challan‘against the appe]lant and a case of criminal offence
§ ‘was under trial. Considering t the fact that the offences for which challan was filed

against the appellant are under Secnons 13(1)(d) & 13(2) of the Prevention of

- Corruption Act read with Sections 120-B and 406 of the IPC, it is difficult for us
.~ to hold that this discretion by the authority to place the appellant under suspension
- »under Rule 9(1) (b) of the Rules has been arbitrarily exercised.

8 For the aforesaid reasons, we do not find-any merit in this appeal and we
.'accordlngly dismiss the same. In case, however, the appellant moves the competent
‘authority against:the order of suspension for revocation of the order of suspension

under the relevant rules it would be open for the competent authority to consider

A ppeal dismissed.

[ S \
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. WRIT APPEAL. L
Before Mr. Justzce R.S. Garg & Mr. Justice RK. Gupta
‘ 22Apnl, 2009* _—
. SAFE GUARD GF—3 &a.nr : L _ ' ’ ....AppeIIantS"
- MUP. STATE AGRICULTURE MARKETING BOARD & ors. - Respondents

" A. Krishi Upaj Mandi Adhiniyam, M.P. 1972. (24 of 1973), Sections
25, 46-F & 59 - Power of: Managmg Director to look into legality or propr:etary
of decision takeri or order passed - Mandi committee would be entitled to

- enfer into agreement relating to purchases, sale, lease, mortgage or other
transfer of, or acquisition of, interest in immovable property - Section does
"not refer service confract - Mandi Committee would not be entitled to enter

info agreement of provrdmg securrty guard. wrthout permission of Managmg

. _D:rector/Baard : . - {Paras’ 27 & 28)

@ﬁrm Imﬁ aif%lﬁnm AN 1973 (1973 $1.24),. AR 25,
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B. Tender - Tender .condition - Appellant had. not purchased tender e
Jorm - No tenderer challenged the condition - Held - Condition was not - =2 h“_"‘«
.essential and the Board had power te relax - Non Sulfilment of condition

while submitting tender. wauld not invalidate tender submitted by respondent .
company. © . (Paras 21 & 24)-.

€. fafaer - ﬁfﬁ‘cﬂ?ﬁf alﬂimaﬁ#ﬁﬁmwﬁm%ﬁﬁw}a’r frel -
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C. Krishi Upaj Mandi Adhiniyam, M.P. 1972 (24 of 1973), Sectmng’::' ’

40-A - Power of State Government to. issue direction to Board and market

committee - Considering the facts and.to avoid anomalous situation State"-__—_
should take action, . - (Para38) .- .0

T FY wuw Ao mﬁrﬁmﬂ A, 1972 (1973 BT 24), GRT 40—7 —.*. R
Wﬂwaﬁﬂémwwﬁﬁaﬁﬁéwﬁnﬁaﬂ#aﬁmﬁm—ﬂazr‘rw’_'.‘i '
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Cases referred :

(1979) 3 SCC 489, (1993) 1 SCC.445, (2005) 3 SCC 157, (2000) 2 SCC

617, (2001) 2 SCC 451, (1994) 6 SCC 651 (1990) 2 §CC 488, (2006) 11.8CC 548,
(2006) 6 SCC 467.

" Mrigendra Singh; for the appellants _
Samdarshi Tiwari,-G.A., for the respondent Nos 1 & 2,
Naman Nagrath, for the, respondent No.3.

" ORDER . R s
The Order of the Court was delivered B:V
R.K. GUPTA, J. :~The learned single Judge, while disposing of the reSpectwe writ:

. petitions of the appellants by a common order dated 8.7.2008 passed in WP .
No.11972/2007 (M/s Safe Guard vs. M.P. State Agrzculture Marketing Board

& another), W.P. No. 1154/2008 (M/s Safe Guard Security Agency vs. M.P.

. State Agriculture Marketing Board & others) and W.P. No. 4774/2008 (M/s
Balaji Detective & Security Services vs. M.P. Srate’Agrwulture Marketing -
Board & others), has declined to interfere. with, the agreements-of the Agency ~

- with the Mandi Committees as a consequence of which thig batch of writ appeals = .- =
has been perferred under Section 2 of the M. P Uchcha Nyayalaya (Khand Nyay. " |

B “Pecth Ko Appeal) Adhiniyam, 2005.

2. - In Writ Appeals No. 811/2008 and 8 12/2008 the appellant, M/s Safc Guard, -
has further prayed for quashment of the impugned NIT dated 1.8.2007 (Annexure

. A-10), Corrlgendum dated 4,8.2007 (Annexure A-11) issued by the Respondent -
o No 1 and, the agreement -executed between .the ﬁrst rf:Spondent M P State

e

o

.
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M/s Bala_]1 Detective & Security Services in pursuance of the NIT.

In- Writ Appeal No. 930/2008; the appellant M/s Balaji Detective & Security-

Services has’ prayed for a direction to the respondent-Board to enter into the

““agreement with the appellant in respect of 72' Mandi Committees mentioned in
. Wit Petition No.11972/2007 and has further prayed for quashing of all the contracts

‘and agreements entered into by the third respondent- M/s Safe Guard with various
: Mardi Samms after explratlon of the original. agreement dated 29.10. 2002

4. From the aforesaid reliefs sought in the appeals’it is discernible ‘that the

- reliefs. sought for, as such, are interrelated and the questions of fact and Taw
. involved in, the petitions also. being 1dent1ca1 all the three appeals were heard ‘
c analogously and are bemg dlsposed of by this  singular order. :

5. - The facts which are relevant for the purpose of adjudication of these writ .

appeals are obtained from W.A.No.811/2008 which state that the appellant, M/s

-Safe Gnard Seeunty Agency (in short as “the appellant-Agency”), which is a
. Propnetorshrp firm carries on its business of providing security services to various

government and ‘non-government organizations had entered into an agreement

. with the Board in the year1995 for providing security. guards to all the Mandi
_ Committees in the State of Madhya Pradesh which was further extended from

time to time and remained in existence till September, 2001.-In the year 2002, the

K Agrlculture Marketlng Board (for short “the Board”) and the third respondent '

respondent—Board ‘issued directions vide its letter dated 20. 11.2002 to all the -

- Secretaries of Mandi Commrttees of the State ‘that in case the Mandi Commiitees
_ :want to employ the security. gnards, they may employ the security guards from
_ the. appellant-Agency as per-the agreement that had already been entéred into

"'between them on the basis of-tender which was actepted by the Board. As per

the format of said agréement, initially-the agreerent was to be for a period of two

'years with the stipulation that it ‘was further extendable by mutual consent upto

" three years on the rate accepted by the Board. After expiry of the period’ of three

. .years some of the Mandi Committees further ‘entered into agreement with the
. appellant Agency for the period upto 31.12.2008. In the meantime, on receipt of .

. some complaints about monopoly of the appellant Agtncy from 1995, the Board
~_ directed to issue fresh Notice Inviting Tender (NIT) on 24.12:2005 for a fresh
- “agreement for providing security to all Mandi Comrmttees and thereafter second )
. -amended NIT was issued for inviting applications between 15.2.2006 to 1.3.2006.
.~ Subsequently, again two amended NITs were issued for the penod between 2.3. 2006 .
. 1031.3.2006 and 1. 4.2006 to 17.4.2006. - ‘ o

' 0 6. - . The appellant-Agency challenged the aforesard NITs before the Gwalior

Bench of this Court-in W.P, No.1972/2006 on the ground that since the Agency
had already entered into an agreement and the ‘period-of contract was extended

) ':by some of the Mandr Comrmttees upto 31 12 2008 on same terms and condrtlons
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therefore the Board could not have invited fresh tenders for all the Mandis and L

the said action of the Board was in breach of the agreement already executed by
the Board. The learned single Judge of Gwalior Bench of this Court vide its-order

dated 23.8.2006 passed in W.P. No.1972/2006 refused to interfere in the contractual i

matter holding.that after the period of contract, the fresh NIT could be invited.
Ultlmately, the said writ petition was dismissed w1th cost. :

7. - Against the aforesaid decision of learned single Judge -rendered in WP

No.1972/2006, an appeal was preferred by the appellant-Agency, which was
registered as W.A. No.259/2006. It was contended on behalf of the’ appellant-
Agency that Mandi Committee being an independent statutory body created under
the provisions of the Madhya Pradesh Krishi Upaj Mandi' Adhiniyam, 1972 (for

short as “the 1972 Adhmlyam”) was within its power to extend the period of ~
agreement and by issuing fresh' NIT the nghts of the Mandi Committée to enter ;

into the agreement could not have been curtailed and on this basis the appellant-

e Agency was entitled to be protected. Eventually, the Division Bench (Gwalior) of.

this-Court vide its judgment delivered on 17th July, 2007 held that Mandi Committees
can also engage the security services of any secunty agency by independently

entering into agreements and declined to mterfere_wnh the agreements of the

appellant-Agency with the Mandi Committees as their period was upto 31.12,2008.

The Division Bench refused to interfere with the agreements on the foundation.
that 1t would amount to shutting of the right of Mandi Committees to ‘enter into -

agreemcnts Undlsputedly, the said petition was restricted to 11 Mandi Commxttees

which were falling within the territorial _]unsdmtlon of the Gwalior Bench of thls -
Court. '

8. It is contended on behalf of the appelIant-Agency that perpetuatmg ‘the .~ :

1llega11ty, the Board issued another NIT on 1.8.2007 (Annexure A7/10-to W.A.

No.811/2008) for 320 Mandi Committees and later on finding that there ate only *

237 Mandi Committees in the State of M.P. barring 11 Mandi Commitfees in respect

of which there was dlready an.order of the Gwalior Bench of this Court, the . .
Board issued a corrigendum dated 3.8.2007 (Annexure A/11). According to the .

. appellant-Agency they intimated the Board abeut the order of the Division Bench -
' (Gwalior) of this Court passed-in W.A. No.259/2007 that the Agency had entered
into contract with 72 Mandi Committees in whole of the State of M.P. and, therefore, . -
T the issuance of NIT for such Mandi Comgnitjees was uncalled for. The alleged - =

apathy of the Board led to filing of writ petitions before this Court challenging the

aforesaid NITs dated 1.8.2007 and corrigendum dated 3.8.2007, which were

. registered as W.P. No. 11972/2007. Initially, vide order dated 7.9.2007 the learned
- single Judge of this Court granted stay against the NITs in respect of 72 Mandi
. Committees, which are mentioned in para 9 of the writ-appeal) for which the appellant-

Agency was found to have already entered into agreement with the Mandis. ™ -
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9. " It seems that during the pendency of the W.P. No.11972/2007, the NITs
were issued by the Board and M/s Balaji Detective & Security Services (India)
Pvt. Ltd. (in short “the respondent-Company”), which also engages itself in the
business of providing security services, submitted its tender in pursuance of the

“NIT issued by the Board for 237.Mandi Committees. The tender submitted by the

Company on being found lowest was accepted but it was stated that. agreement

could only be signed in respect of 165 Mandis. In this background, the said Company - -

approached this ‘Court by filing W.P. ‘No. 4774/2008 making a prayer for issuance
of direction against the Board to execute a contract with respect to those Mandi
Committees also with whom the Agency had entered into agreements on the ground
that time period of some of the agreements of the Agency with Mandi Committee

- had also expired and a false statement was made in the petition that all the -
-agreements with 72 Mandi Committees are valid upto 31.12.2008.

10, As mentioned above, the leamed'smgle jndge vide common order ‘dated

UCL-UY (FIfS1) . -

© 8.7.2008 has dlsposed of the aforesaid writ petitions and the decision has such.

has been challenged in this batch of writ appeals.

11. Before we advert to the rival-submissions put forth on behalf of the parties -
it would be appropriate to refer to the Jorder passed by us on 3.3.2009, which

- .- reads as under:-

“Shri Mrigendra Singh, learned counsel for the appella.nts in
Writ Appeal Nos. 811/2008 and 8 12/2008.

Shri Naman Nagrath learned counsel for the appell antin Wnt
Appeal No. 930/2008. . :

. Shri Nagrath appears for M/s Bala_u Detective & Secunty Services
(I) Pvt. Ltd. '

In Writ Appeal Nos 811/2008 and 8 12/2008 L.A. Nos. 14285/
2008 is an application for intervention while I.A. No. 14288/2008
is an application by the appellant to grant him permission to continue
the existing agreement. I.A. No. 1638/2009 is an application -for
taking certain documents on record (1t has -been ﬁIe-d by the
respondent Nos. I and 2).

. Undisputedly, in the year 2002, tenders were invited and the
_present appellant-No.1, M/s Safe Guard GF-3 was.selected as
the security agency, being the lowest, for providing the services.
‘The agreement was entered into between all the Mandis of Madhya
Pradesh and the appellant for a period of two years with a further
stipulation that the agreement can be continued for a further period
of one year. The period accordingly was to expire in 2005.
However, some of the Mandis entered into agreement with the
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present appellant for a further period: of three years. Somewhere
* inFebruary 2008, the respondent Nos. 1 and 2 invited the tenders
- for providing security services. Undisputedly, the appellant No.1

or the appellant No.2, for and on behalf appellant No.1, did not

take part in the tender process. Respondent No.3 took part in the -
tender process and, undisputedly, was selected as the serwce‘

- provider having provided the lowest rate for providing the services,.

The appellant, thereaﬁer filed a writ petmon in the High Court:

submitting, inter-alia, that the action on the part of the respondent
- Nos. 1 and 2 is patently illegal. It was submitted before the learned
smgle Judge that the Board has no power or authonty to float the

* tenders; issue notice inviting tenders and select one of the agencies.

'Along with the writ petltlons applications for mtenm orders were

' also filed.

" The present- appellant of Writ Appeal No. 930/2008 submltted' S
. before the learned single Judge that in view of his selection as the L

service provider, interim order could not be granted

.. After hearing the parties, vide order dated 8.7.2008 learned_
smgle Judge refused to interfere in the matter but, however,

observed that he would not interfere with the agreements of the
agency with the Mandi committees which were valid upto

31.12.2008. He also directed that the Board shall be at liberty to

take a decision in accordance with thé prowsrons of the Madhya_
' Pradesh Krishi Upaj Mandi Adhiniyam, 1972 in respect of those
_agreements of the Agency whose time period has already expired. '

- The petitions were finally disposed of, therefore, the M/s Safe -

Guard have filed Writ. Appeal Nos. 8 11/2008 and 812/2008 while
M/s Balaji have filed Writ. Appeal No. 930/2008.

On an-earlier occasion we had issued an mtenm order that-

_the State Government and so also the respondent Nos. 1 and 2
shall inform us that under what authority of law they could call for
the tenders and appointthe respondent No.3 as the security agency.

Mandi. Committee has. ﬁled its reply and State Govemment has .

~also filed its say.
Shri Mrrgendra Singh, learned counsel for the appellants

placing reliance upon Section 54 of the Act submitted that the
Managing Director of the Board would only have certain powers-

. inrelation to inspection, enquiry, to examine the written statements,

account, etc. and may require a market committee to take into

-consrderatron any objecnon ‘on the ground of ﬂlegahty ete. and

M
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may direct the Mandi commlttee that anything, which is about to :
be done or is being done, should not be done and anything, which
should be done but is not being done, should be done within such
time as the Managing Director may direct. It is submitted by him
that the Mandi Board or the Managing Director have no powers
to appomt a security agency for all the Mandis.

Shri Naman Nagrath, learned counsel for the respondent No.3,
however, submitted that the present appellant having secured or
reaped the fruits of the earlier tender process for a long period. of
SIX years, now cannot be allowed to take a somersault and say
that the action of the Mandi Board or the Managing Director is
bad. It is submitted by him that the appellant does not have any

- equity in his favour nor has a moral right to challenge the action of
the respondent-Board especially when it had taken the advantage
of the carlier action of the Board. He also referred to Section 59
of the Act and submitted that the Managing Director has the
powers to look into the legality or propriety of the decision taken
or order passed and as to the regularity of the proceedings of the
Committee. He also referred to Section 46(F) of the Act and
submitted that the Board shall have powers to supervise and control
over the agricultural marketing committee. He also referred to
Section 25 of the Act and submitted that a Mandi committee would
be entitled to enter into agreements relating to purchase, sale, lease,
mortgage or other transfer of, or acquisition of, interest in
immovable property etc. but as Section 25 does not refer to a

. service contract, the Mandi Committee would not be entitled to

* enter into such an agreement without the permission and consent

of the Managing Director/Board. )

Shri Samdarshi Tiwari, learned counsel for respondent Nos.
1 and 2 adopting the arguments raised by Shri Naman Nagrath
further 'submitted that the present appellant. is facing criminal -
prosecution because of the fraud played by him in relation to certain
agreements and under the circumstances, the present appellant
would not be entitled to a discretionary order in his favour,

. Shri T.S. Ruprah, learned Additional Advocate Geieral,
" however, submitted that the State Government is entitled to issue
directions under Section 40-A and in this case the State has no
" comments to make. :

Shri Tiwari and Shri Ruprah,-learned counsel for the Mand1
Board and the State, however, submitted that looking to the notices-
mvmng tender the fact thax present appellant d1d not take part m',, _
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the tender process and that he is facing criminal ‘prosecution so

. also that he has taken advantage of the earlier-tender process, at .
this stage, he would not be entitled to any relief and these
respondents have no objection, if the person who has submitted

the lowest rates, is given the authority to enter into agreement
_with all the Mandi Committees. .

‘We have gone through the.provisions'o'f law and have also
heard the parties at length. ' : ’

Undisputedly, the appellant had taken the advantage of the _
tender process from February 2002 to 2005 and thereafter got'the - - -
agreements with number of the Mandi. Committees renewed. Itis .
also to be seen from the record_s'that the present petitiprier--‘ -
appellant started challenging the process only after everything was *
settled in favour of the respondent No.3. ; :

At this stage, taking into consideration the fact that the

- petitioner-appellant had taken advantage of the earlier tender
process and continued with all thé Mandi Committees for a period
of three years and got number of the agreements renewed for -
further period of three years, we are of the opinion that at this. -
stage there is no equity in favour of the appellants. The interim - -
orders granted earlier-are vacated. The respondent Nos. 1 and 2
are hereby. directed to issue directions to all Mandi Committees to
enter into security services agreement with the respondent No.3.
Such direction shall be issued by the respondent Nos. 1 and 2-
preferably within one week and the Mandi Committee would be

- obliged to enter into agreement within one week further on the
rates, as approved by the respondent Nos. 1 and 2.

~ The appeals, in fact, have been heard at length, it is, therefore,
-directed that the appeals be listed for final hearing on 17th March, -
- 2009. L n : . -
Certified copy of this order must be supplied to all the parties
today itself.” ' S ' : -

. 12, We have been informed By learned counsels appearing for the parties that -

against the said interim order dated 3.3 2009 a special leave petition was preferred

before the Hon’ble Supreme Court, which has been dismissed. In view of the

dismissal of the said SLP, the interim order passed by us on 3.3.2009 has attained
finality. As is evident from the. order dated 3.3.2009, after taking into account
submissions of learned counsel appearing for the parties, we had directed the

Mandi Board to enter into agreement with M/s Balaji and the agreement as such

has been entered into between them.

vhy
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.' 13 Shri I\iigigendra' Singh, learned counsel 'appeﬁring for the a;ipellant-Agenci"

submitted that in view of the judgment passed by a Diviéi_oq Bench (Gwalior) of .

_ this Court in W.A. No0.259/2006 wherein it has been held that the Mandi Committee

has phé diécrf_:tion and power to cnter into agreement with the appellant, therefore,
no direction could have been issued by the Managing Director.of the Board which

. is the-Apex Body for entering into agreement with M/s Balaji, the Company. It is

' also contended by him that in view of Section 25(2) of the 1972 Adhiniyam, the
Secretary of the Marketing Committee may execute contract or agreément on

- behalf of the market committee where the amount or value of such contract or

agreement does not exceed rupecs one thousand regarding matters in respect of
which he is generally or specially authorized to do so by a resolution of the market.
- committec: He' relied upon'sub-clauses (b) and (c) of Sub-Seétion (2) of Section .

.25 of the 1972 ;Adhiniyam.. It is. further contended on behalf of the appellant- -

Agéncy-that the Managing Director of the Board ‘has no power to issue the NIT-

- or to fix the ‘conditions of ‘the tender form. It is also submitied by him that the @ ‘
conditions:as enumerated in the tender form had been very onerous with'the result -

tieither the appellant-Agency nor the respondent-Company was eligible to apply
agéinst_the same and since the respondent-Company though submitted its tender -
“but it was not eligible in terms of the conditions laid down in the tender form,.
‘therefore, no tender in its favour could have been accepted by the Managing

. Director. Anotlier submission of Mr. Singh is that the conditions in the tender -

formto the extent that a tenderer has to give the names and details of the employees

. along-with license numbers of their guns and that it was a necéssary condition

'..that the parties subsnitting the tenders had to submit the police verification and - -
*» medical “certificates with respect to the persons those who.were to be deployed

"in various- Mandi - Committees, wete very onerous because until the tender is.~

. dccepted if is-very difficult to supply the names of such personnel who will be

erpplfoycfi_'by.'ihé ' security agehcies i.e either by the appellant agency or the

*,~ respondent-company. It is furtlier submitted by him that initially though the tender -

< 'was issued for 320 Mandi Cdmrriit_teés which is clear from the NIT, Annexure-A-
~- 10, but'subsequently a corrigeridum was issued for 237" Mandi Committees, which’

is Annextire-A-11, and further 11 ‘Mandi Committees. ifi respect of which stay
order ‘was'in. force from the Gwaﬁor Bench, such Mandi Committees could not :

“ have been impleaded for issuance of tender. It'is also contended that subsequently” . T
- .- an-application was filed about 72'Mandi Committees. which had already entered” . -
. into-agreement with the appellant- agency-and they were also protected. - In the

- light of aforesaid submissions it is”siubmitted by Shri-Singh, leamned ‘Counsel”

appearing for the appellant-agency that the respondent-company M/s Balaji should-

not have been given tender for all the 237 Mandi Committees.

" 14, Insupport of his various submissions detailed above, Shri Singh hasi_'plalcefd.'

reliance upon ‘various decisions rendered by the Apex Court in Ramana Dayaram

s
1
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© Shetty v. In:iqrnaﬁonal Airport Authority of India am._i t;;i?_ze}'s; 1979 (3) SCCI_
489 Sterling Computers Limited v. M/s M & N Publications Limited and others, --

- 1993(1) SCC 445, Laxmi Sales Corpn:- V. Bolangir Trading Co. and others, 2005
(3) SCC 157, Air India Ltd. v. Cochin Infernational Airport Ltd. and athers, 2000

(2) SCC 611, W.B. State Electricity Board v, Patel Engineering.Co. Ltd."and others,

© 2001 (2) SCC 451, Tata Cellular v. Union of India, 1994 (6)SCC651. . .. .

15. On behalf of the respondent-company, M/s Balhji; it is _submitted that ’t_he,

appellant-agency, in fact, has entered into agreement with various Mandi+.

Committees on the basis of letter issued by the Managing Director of the Bodrd.

It is also contended that even after the expiry of initial périod. of two years th_é
contract was extended in favour of the appellant-Agency by the Mandi'Committees.

- for a period of another one year. After expiry of period of anothef-one year again - 3
the coritract was entered into. The extension of such ¢ontracts had been only " * - .

under the suthority of the Managinig Director. ‘In the backdrop of these submissions .

Shri Nagrath submitted that in.the past, the appellant-agency. itself was the -
beneficiary of the orders/ directives issued by thé. Managing Director, therefore, -

at this stage when the NIT, issued by the Managing Director has already been. = -
_acéepted by him, and the appellant-agency being the beneficiary of an alleged °

wrong, did not challenge the authority of the Managing Director for g.éonside_réble v
long period, it is not open for the appellant-agency to challenge the authority of .
the Managing Director that he has no authority to issue the NIT.. It is also -

contendéd by him that under the provisions of the Madhya Pradesh Krishi Upaj - -
.Mandi Adhiniyam, 1972 the Managing Director has ample power to control the -

affaifs of the Mandi Committees. . .

. 16. The rival submissions .advanced'on behgxl'f"of the parties .'a.rqe. considered. o

17. It is_ true that the appellant-Agcﬁcy was -the beneficiary of the- directives

issued by the Managing Director to various different Mandi Committces to enter

into agreement with the appellant-Agency only. This aspect of the matter has-
been taken into account by us in our order dated 3.3.2009 and we came to.the’

conclusion that once the appellant-Agency being the ‘beneficiary had taken’ ;
advantage of the dircctives of the Managing Diréctor fora long time then itisnot - -
open for the appellant-Agency ‘to challénge the NIT issued by the Managing . =
. Director. It is also not correct to say that only the Managing Director had issued = |
the advertisement/NIT without getting approval from the Board, because a bare .
perusal of the opening words of the NIT. (Annexure P-10) clearly reveals that the . -

Managing Director on behalf of the Board had issued the said NIT and the head” * ~

office of the Board required security personnel in the headquarter of the Board -
and also in other Mandi Committees of the State. Another aspect of the matter is
that at no point of time the Board had ever objected to the NIT issued in the name -

_of Managing Director. For these reasons, the submission so put.forth on behalf of - .

LE Y
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the appeIlant-Agency that the Managmg Director has no power to issue the NIT '
is unacceptable. C

18. _Innone of the pet1t10ns before the learned single Judge the appellant-Agency N
ever challenged the authority of the Managing Director to issue the NIT. The only
ground which was raised was that since the appellant-Agency had entered into an
agreement with the Mandi Committees for a period ending 31.12.2008, therefore,
the Managing Director should not have issued the NIT for other securlty agencies.
to supply the security. gnards. .

19.  'We have perused the minutes of the tender proceedings and on the basis of

the record it is clear that police verification and medical certificate with respect

. to the security personnel to be deployed was not initially to be submitted by the . .

tenderers but the same was to be submitted at the time of deployment. It would

- 'not be out of place to mention that in the NIT (Annexure A-10) condition as such ’
" was not imposed. Though the appellant-agericy was not depnved of purchasing . .
the tender form, yet it did not purchase the tender form, it is because there was no-

such stipulation as pleaded and urged. This leads to another issue, whether the -
condition which was waived by the tender committee for submitting the said -
information along with the tender form whether was an essential qualification.

.. The answer has to be in the negative. The reasen is that if whole of the tender -

proceedings is to be appreciated then there is no dlspute that it was sa floated by

- the Board for the deployment of the security agencies and the personnel employed

by the security agencies were required to act as security guards in different Mandi .

. Committees inchiding headquarter of the Board. The deployment of the personnel

has'to be déne after the tender of any agency or firmi is accepted. Thus, no one -
can expect and it was also not possible that any security agency submitting the

~‘tender would submit medical certificates and. also the police verification at the

time of submitting the tender form. Submission of police verification and medical _
certificates was the condition to come in force at the time of deployment of security -
guards i.e. only after when the.tender is accepted and, therefore, the condition as -

such cannot be treated to be the essential qualification or eligibility for supply of -

tender form. In this context, it would be pertinent to refer to the relevant condition

.No.5 at Page-133-of the paper-book filed in W.A. No.811/2008 which deals with
" the necessary qualifications. of the tenderers. The condition’ No 5in questlon is
o _reproduced in its Hindi and English version as under:-.

(5)ﬁﬁmm/qﬁaﬁﬁmﬁarﬁa‘rm’rﬁiﬂ ﬂwrzf
mﬁamﬁﬂﬁﬁmwwmﬁwﬁﬁﬂm@m
ﬁrﬁw—c'ﬂas) mﬁﬁm% mumﬁmml

[emphasm apphed]

(5) Pohce verification and medlcal ﬁtness certificaté by the
competent doctor (government doctor) of the employees employed .
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+ " with the tenderer/agency who Would work in this 1nst1tut10n wrll
have to-be submitted along wrth the tender,”
- (ENGLISH TRANSLATION)

20 A strict mterpretatmn of the sa1d condltron would niake the said condition
- which is said to be essential as unworkable because of the words used therein are "

". “in this institution”. The tendef was invited for 320 Mandi Committees..
Subsequently, corrigendum was issued for 237 Mandi Commiittees. Once the said
‘qualification itself provides for “in.this institution” and does not prov1de ‘inthe .

“institution” for the deployment of the security pérsonnel then apparently that cannot-. . -~

.be called to be‘an essential condition for. submrttmg the tender form:-In.this =~ -

. referefice, .we may profitably refer to a décision rendered by the Apex Court in
"G.J. Fernandez v. Staté of Karnataka and others, (1990) 2 SCC 488. The
- relevant paragraphs 13 and 14 from' the sard decision read as under -

13, Interestmg as this: argument is, we do not see. much force' R
ini it. In the first place; although -as we have explamed above;
para’V-cannot but be read with para I'and that the supply of -

*. 'some of the documents referred to in para V is mdrspensable

""""to assess whether the applicant fulfills the prequallfymg '
reqmrements set out in.para I, it will be too extreme to- hold

. .that the omission to supply every small detail referred to in,
. paraV would affect the ehgrblhty under para I and drsquahfy .
- the tenderer. The question. how far the delayed supply, or

" omission to supply, any oné or more of thé details referred to

‘therein will affect any of the'prequahfymg condltrons isamatter ~ - -

which it is for ‘the KPC to assess. We have 'seen that the
documents having a, direct bearmg on para 1 viz: regarding.
-+ output of concrete and brick ‘work had been supphed in. time: -
- The'delay was only in’ supplying the details regarding- "hollow_

. cement blocks" and to what extent this lacuna affected the .~
. conditions-in para-l was for the KPC to assess. The minutes’ -~ "
- ., relied.upon show that, after getting a. clanﬁcatlon from the
' General Manager (Technical), the conclusron was reached that -

- "the use of cement hollow block masonry may not be required -
at all and instead the brick -masonry -may be used”. In other. .

-words, the contract was: ‘unlikely to necd any work in hollow™" B S

. cement. blocks and so'the docuient in question was congidered
t¢ be of no- lmportance in judging the prequalifying = "~
requirements. There is nothing wrong with this, particularly as

.this document was eventually supphed :

14. Secondly, whatever may be the. mterpretatlon that a Court'. ‘
- may place on the NIT, the way in’ whlch the tendcr documents_- .

Y /]
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- rssued by 1 has been understood and implemented by the KPC is
" explained in its "note", which, sets out the general procedure which
-+ the KPC was foIIowmg in regard to NITs issued by it from time to
time. Para 2.00 of the "riote" makes it clear that the KPC took the
. .view that para I alone incorporated the "minimum pre-quahfymg
- eligibility conditions" and the data called for under para V was in the

_nature "general requirements". It further clarifies that while tenders
~ will be issued only to those who comply with the pre-qualifying

conditions, any deﬁc1ency in the general requirements will not disqualify
the applicant from recetving tender documents and that data regarding

these requirements could be supplied later. Right or wrong, this was'-

the ‘way they had understood the standard stipulations and on the

- basis of which it had processed the applicaticns for contracts all along,
: The minutes show that tliey did not deviate or want to- deviate from -
th1s estabhshed procedure in regard to this contract; but, on'the

contrary, decided to adhére to it even in regard to this contract. ThEY

only decided, in view of the contentions raised by the appeliant that.

2781

Para V should also be treated as part of the pre-qualifying conditions, - |

. that they would'make it specific and clear in their future NITs that.
: “only the fulfilment of pre—quallfymg conditions would be mandatory.
 -Ifaparty has been consistently and bona fidé interpreting the standards
" preseribed by itin a partlcular manner, we do not think this Court - -
- should.interfére though it may.be inclined-to read or construe the’
~ . conditions differeritly. We are, therefore, of opmlonthat the High Court_

was right in dechmng to interfere. .

e aforement:oned decmons may be symmiarized as under :

" The view taken by the Apex Court in G. J ‘Fernandez (supra) -has- agam :
recelved consideration of the Apex Court in its decision B.S.N. Joshi & Sons
.+ Ltd, v. Nair Coal Sérvices Ltd. and others, 2006 (11)'SCC 548. In para-66 of

- this judgment the Apex Court has lajd down the following prmclple w1th rega:d to
) _ _|ud1c1al review in relation to essential quahﬁcatrons - .

~ “8. We are also not shuttinig our éyes towards the new prmcxples s
_of judicial review which are being developed but the law as it. .
- stands now having- regard to. the. principles laid down in the

L _(1) If there are: essentlal condrtlons the same must be adhered S

“ to;

(ii_) If there isno power of general relaxatloﬁ ordmanly the sarrie

.. 'shall not be exercised and the prmc:ple of strict compliance
" would be applied .where it is-possible.for all the parties.to
comply with all such conditions fully;" .
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© (iii) If, however, a deviation is made in réla_tion to all the parties in
regard to any of such conditions, ordinarily again a power of
- relaxation may be held to be existing - o

(iv) The parties who have taken the benefit of such relaxation-

should not ordinarily be allowed to take a different stand in -
- relation to compliance of another part of tender contract,
particularly when he was alsg nof in a position to comply with
all the conditions of tendér fully, unless the court otherwise ..
finds relaxation of a condition which being essential in nature
could not be relaxed and thus the same was wholly illegal .
- and without jutisdiction.. ; : -
"(v) When a decision is taken by the appropriate authority upon -

" due consideration of the tender document submitted by .all
the tenderers on their own merits and if it is ultimately found .
that successful bidders had in fact substantially complied with - '

" the purport and object for which-essential conditions were "
laid down, the same may not ordinarily be interfered with..

(vi) The contractors cannot form a cartel. If despite the same,

. their bids are considered and they are given an offer to match
with the rates quoted by the lowest tenderer, public interest
- would be given priority. "’ . -

(vii) Where a decision has been taken pi,lrely on public interest,.
the Court ordinarily should exercise judicial restraint.”. -

Keeping in view the aforesaid principlelaid down in para-66 of its judgment

by the Apex Court, in the present case it is to be seen that the principle of strict

compliance of the said condition No.5 on ‘which heavy reliance was placed and. -
which has been reproduced in the earlier paragraph of this judgment, cannot be -

applied in the present case because the person who is submitting the tender form
does not know whether his tender would be accepted so that he will submit medical
and police verification with respect to all the security personnels to be deployed in

a particular Mandi Committee. It is not a case of the appellant agency that conditions

which are enumerated in the NIT (Annexure A-10) have not been complied by
the respondent-Company i.e. M/s Balaji. DR : e,

21. - In view of aforesaid discussion, we are of the view that even though the
Company, M/s Balaji had not submitted the document with respect to the’ police-
verification and medical certificate of its personnels to be deployed after -
acceptance of tender as- security guard, the argument put forth on behalf of -
appellant agency cannot be accepted because it had not purchased the tender

form. As is evident from the minutes of the tender proceedings produced before

us, out of 10 parties who purchased the tender form. excluding the Company whose - .

o -
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" rates were found to be lowest, it was accepted, other nine parties who submitted
the tender have not come before the Court or before us making a grievance that

. tender conditions were onerous. The tender committee has also directed that at
the time of deployment of security personnels M/s Balaji, the company had to
submit the information with regard to police verification and medical certificate .
before deploying them in ‘the concerned Mandj Committees. o

[ .. " 22. Thatapart, it is manifest that in tione of the two petitions filed by the appellant . ~
agency before the learned Single Judge challenge was made to the NIT on the
. ground that the conditions enumerated in the tender form were onerous, therefore,
he could not apply for the same. In this reference the grounds raised and reliefs
. prayed for by the appellant-agency in both the writ petitions before the learned
* . 'Single Judge can profitably be taken note of. The grounds and reliefs prayed for .
" by appellant-ag{éncy in W.P, Nq.11972_/2007' is reproduced as under:-
o “6)Grounds: - . ST
* (A)That, the NIT Annexure P/1- and ainended NIT Annexire P/2
“are ‘absolutely illegal and without authority of the law and
- therefore the same are ligble to be set aside. The Mandi Board
~i.e. respondent no.1 has no authority, jurisdiction under the
. law to invite tender to provide security and security agency
to the Mandi Samities without.there consent. .

UcL.-UY (First)

(B) That, even otherwise the issuance of NIT by the respondent .
.. Board with respect. to 72 Mandi Samities to whom ‘the -
T« .. petitioner has entered into an agreement to provide for the ..
' ' - security guatds is absolutely illegal and same is unsustainable
.in the eyes of law, .. . - '

(C) That, the impugned NIT issued by the respondent Board are, -
~ -otherwise illegal as the contract depends on the consent of .
- .. . . the parties whereas by nominating the agency entrusted of °
w7 contractto the Krishi Upaj Mandi Samities, is no contract in.
C o ' + the eygs of law. In this view of the matter also the NIT issued
" - by the respondent Board is liable to be set aside. . -
.(D) That, once the judgment as rendered by this Hon’ble Court . - -
* . which attained finality ‘between the parties the respondent
i Board being statutory body credted under the law of the M.P.’
. Krishi Upaj Mandi Adhiniyam; 1972 is not within its rights to -
' issue again NIT for thé similar cause. In this view of .the -
" “ matter the NIT issued by the respondent Board is ab initio
s ovede o T o o
-7 (7) RELIEF SOUGHT:
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In view of the facts mentioned in pdra 6 above the’ petmoner prays that
a writ of mandamus or certiorari any other suitable writ, direction may kmdly
‘be issued and following relief may be granted to the petitioner:

(i) That, the NIT Annexure P/1 and amended NIT Annexure P/
2 may kindly ‘be directed to be set aside. '

(i) That, it may be held that the respondent Board has no-jurisdiction
and power to.assign security agency compelling the Krishi Updj -
Mandi Samities to enter into contract and it may ‘also be-held
that Krishi Upaj Mandi Samities of the State of MLP. are free to
enter into agreement in terms of section 7(2) of M.P. Krlsh1
Upaj Mandi Adhlmyam, 1972 for providing security..

(iii) That, the other rehef doing justice including cost be awarded.”

The grounds and reliefs ‘prayed for by appel]ant-agency in WP, No 1154/
2008 is reproduced as under - .

- #(6) Grounds:

6 1 For that the impugned letterlorder dated 7. 1 2008 (Annexure
P/1) directing the Respondent No.3 to execute an agreément
for providing security guards to the establishment of the
respondents is per se illegal and arbitrary for the reason that
the Respondents have already entered into an agreement with
the petitioner for providing security guards to the establishment

_of answering respondents and the 237 Mandis established.in
‘the State. The same being in force the 1mpugned order/letter -
7/1/2008 deserves to be set aside. o

6.2 For that the impugned letter/order dated 7/ 1/2008 has been
issued in a post haste manner in order to grant the contract to
their blue eyed person, i.e. Respondent No.3 for the reason

. that the Hon’ble Court in a $imilar matter. (Writ Petition S

* No0.11972/2007 M/s Safeguard Security Agency v/sMP State -
Agriculture Marketing Board) was pleased t6 stay the effect
- and the operation of the NIT {(Annexure P/3 & P/4) so far as
-the 72 Mandis are concerned for the reason that the petitioner
- has already executed an agreement with.these Mandis, but-
the Respondents has now issued the impugned letter so far
" as the remaining 165 Mandis- are_concerned in order to
circumvent the order passed by the Hon’ble Court. The same
being an outcome of malafide deserves to be set aside.

6.3 For that as the matter pertaining to issuance of NIT {Annexure
P/3 & P/4) is sub-judice before the Hon’ble Court in Writ

FIRT/ I
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Petmon No. 11972/2007 (M/s Safeguard Securities v/s MP
State Agriculture Marketing Board) therefore the respondents
" .should have restrained themselves from issuing the impugned
order which is consequential to the NIT, as the same will
_effect the rights of the petitioner. Hence, the impugned order .
. smacks malafide and therefore deserves to be set aside.

(7) © RELIEF SOUGHT: .
‘In the facts and c1rcumstanees of the case, the petmoner prays for the
following reliefs:-

(i) Toissue a writin the nature of Certiorari quashing the impugned
- letter/order dated 7/1/2008 issued by the Respondent No.2.

(u) Toissue a writ in the nature of certiorari quashmg the agrecment -
(if any) executed between the Respondent no.l-and - -
.. Respondent No.2; which is consequent1al to the letter dated
. 71172008 (Annexure P/1). .

(iif) To issue a command dlrectmg the respondents to produce the
entire record pertaining to the present petition for kind perusal -
of the Hon’ble Court:’ . :

(iv) Any other relief, which in the facts and circumstances of the
- case, the petitioner may be found entltled may alsobe. granted
- in favour of the petitioner.” S .

- " 23, Shn Samdarshi Tiwari, léamed Govemment Advocate appearmg for the P
. - Board produced the record of the tender file and the tender proceedings before
us. As is-evident from the tender proceedings, total 10 tender forms were soId

which were. purchased by the following security service providers:-

(1) - M/s Balaji Detective & Security Service, Bhopal -
.. (2)  M/s World Wild Security Organization, Bhopal
(3) - M/s Ideal Security Service, Bhopal -
'(4)‘ - M/s Bharat Security Service, Bhopal
(5) . M/s 8.8 1. Security Service, Bhilai (C.G.) .
. (6)" * M/s Bombay Intelligence & Security Semce Bhopal
- (7) - M/s Visual Simoram Ltd.; New Delhi - -
T ®) . M/s S.8.V. Security Serv1ce Gurgaon (Harya.ua)
"~ (9) " -.M/s Checkmate Security Service, Bhopal . -
©(10), _Mls Oford Security Service, Jabalpur.;

.-+ It is further seen that the tender forms so received. ‘were opened before the B
committee on 27.11.2007 and .as per the record four tender forms, which were- ..
received for providing security service for the State’ Mandi .Committees, were -
opened and a comparatlve assessment of the same is as under -

—_— i
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Name of the Agency Post 'Percentage'of '

. service charge

. . for eachpost -
M/s Balaji Detective & Security. Gunman 00.00%

Service, Bhopal Security Guard | 00.00%
M/s Bharat Security Service, Gunman 0.001%
Bhopal . -S¢curity Guard -0.001%
S.S.1. Security Service, Bhilai Gunman 0.001%
(Chhattisgarh) Security Guard 0.001%
M/s Checkmate Security Service, Gunman 1.0%
-| Bhopal Security Guard | 1.0%

-24. From the aforesaid narration of the tender proceedmgs itis clear that the

rates quoted by M/s Balaji Detective & Security Service, Bhopal were found to™

be the lowest. It is also clear as noon day that the appellant-Agency had not even
purchased the tender form. A condition in the tender form was. enumerated that

while submitting the tender, the parties had also to submit the names of security -

personnels who were to be deployed along with their gun licence number. It is
‘also not the case of the appellant-Agency that they have come to know from
other sources that the conditions of the tender had been onerous. Keeping this
important aspect of the matter in view, once the tender form had not been purchased

by the appellant-Agency, it is difficult to conceive that the appellant -Agency did

not apply because the condmons of the tender form wefe onerous.

©25. That part, “these grounds as such were also not raised before the learned
single Judge in the petitions by the appellant-Agency and argument. that the

conditions of the tender form were onerous has only been advanced before us on

behalf of the appellant-Agency during the course of hearing. In our oplmon Wit
appeal being a rectificatory jurisdiction, it is not open for a party to raise a néw
factual ground which was not raised before the learned single Judge, as has been
held by the Apex Court in Sanjay Kumar and others v. Narmder Verma and
others, 2006 '(6) SCC 467. The relevant para-13 of the same, reads as under:-

“13. Mr. Raju Ramachandran, learned senior counsel appearmg
for ‘the third respondent in Civil Appeal Nos. 5430-34 of 2004,
however, urged that one of the grounds of challenge before-the’

- Division Bench was that the statutory quallflcatlon was
diseriminatory. He, therefore, contended that in view.of the said
contention it was open to the High Court to read down the offendmg
Rule instead of striking it down. Having read the pomon of the
impugned judgment on which this argument is.based, we are not

' satlsﬁed that such a contentlon was really urged It isnot in dlspute' '

e}
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" that the writ petitions were not directed towards challenge to the
" applicable Rules. Merely because an argument was made in the

. . letters patent-appeal that the Rules were discriminatory, it is not

" open to the High Court to have struck down the Rules. The Letters
" Patent appeals could have proceéeded only on the basis of the writ
. petitions and the judgment of the learned Single Judge, which was

being challenged. There being no substantive challenge to the
Rules, thefe was no question of striking down the Rules, nor was
there any situation of reading down the Rules. Reliance placed by
Mr. Raju Ramachandran on the judgment of this Court in Umesh
Chandra Shukla v. Union of India is of no avail. That was entirely
a different situation where this Court-was of the view that the
applicable Rules had not been followed as the select list had been
interfered with by exercising a power which did not arise from
Rule 18 of the applicable Rules to fix the minimum marks in order _
to include candidates in the final select list. Suchi is not the 51tuat10n‘
before us and, therefore, thls.authorlty is of no help to us.’

26. As far as the submission advanced on behalf of the -appellant-Agency

. that the respondent—Company M/s Balaji should not have been given tender
for all the 320 Mandis is concerned, after scrutiny of the record from all

spectrums it is observed that'the agreement of the appellant-Agency was to
expire on or before 31.12.2008 with all the Mandi Committees. The Mandi-
Committees entered into agreement even beyond the exterided period of one
year though.initially a direction was issued by the Managing Diréctor to enter
into agreement for a period of two years, which was extendable for a further
period of one year. Under these circumstances, we are of the view that -
issuance of the NITs for all the 320 Mandi Committees by the Managing
Director was -not an arbitrary act on his part. But, however, we may clarify

. that as per the corrigendum to the NIT i.e. Annekxure A-11 and minutes of
‘the tender proceedmgs the contract ¢ould be entered into by the _respondent-

Company only in respect of 165 Mandi Committees: for whlch tender was -
accepted by Jetter .dated 2.2.2008 (Annexure A-1 page-125 of paper-book) .

-and subsequcntly after expiry of the period of the contract with the appellant-
- Agency with other Mandi Committees after 31.12.2608, the Managing Director
* was/is within its power to dlrect the other Mandi’ Comimittees to enter into -

. . agreement with the respondent-Company, M/s Balaji. The similar direction .
. had been issued by us in our order dated 3.3. 2009 wh1ch hias been- afﬁrmed i

by the Apex Court,

27. . On. behalf of the respondent Board it is contended that under the © -~
provisions of the 1972 ‘Adhiniyam, the-Managing Director enjoys sufficient = -~

power of control and supervision over different- Mandi Committées. Learned
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- counsel referred to Clause (c) of Sub- Section (1) of Section 54 whrch Provide’

that the Managing Director -may call for from a market committee written

statements, accounts or report -which he may- think fit to require such

Committee to furnish. He has further invited our attention to Section 46-F
which defines the power of the Board with regard to exercise of supervision
and contro] over the agncultural market committee. In this reference, Section

' 25 of the Act is also relevant which relates to the mode of making contracts
by the Mandl Commrttee ‘According to the sameg, providing security personnel .

is not described under Section 25 of the Act therefore, market committee

~ has no power to enter into agreement. It is also submitted that whatever - -
. action'has been taken by the Managing Director of the Board .in issuing the -
NIT and corngendum and thereafter accepting the bid in favour of the .-~

n

: respondent-Company, in the absence of any ob_]ectlon by the appeIlant-Agency e

the acts done by the Managing Director have to be treated as. approved by

the Board as the Board never objected to the acts of the Managmg Director. o

© 28. " The next plank of submission raised on behalf of the appellant-Agency

is that the Managing Director should not have directed the Mandi Committees -

to enter into agreement when the tender of the respondent-Company was

accepted.-In this context Shii-Mrigendra Singh, ‘learned counsel appearing s

-for appellant-Agency has placed heavy reliance on the judgment passed by

the Division Bench (Gwalior) of this Court in W.A. No.25 9/2006 (supra). In. :
. this regard we, however, only deem it fit to see whether procedure of fairness- -
was adopted or not in inviting the tenders. The tendcrs were invited on all -
India basis. Such a tender could only be floated by an apex body who has .
control in the affairs of different Mandi Committees situated within the State L
of Madhya Pradesh, The national level tender could not have been invited by -
the local Mandi Commiittees whrch are the smali ufits. In the intefim order ;
passed by u§ on 3.3.2009, the powers vested with the Mandr Board and the -

. Managing Director in different Sections of the 1972 Adhiniyam have alreadyf )
o been taken note of. To recaprtulate the submission of Shri Nagrath, counsel. -
" appearing for the Company, Section 59 of the Act_vests the power with the - . .

Managing Director to look into the legality or propriety of the decision taken .
- or order passed and as to the-legality or propriety of the proceedmgs of the' -
Committee, the Board has power under Section 46-F to supervise and control*.

over the agricultural marketing committee and tHat under, Section 25 a Mandl

Committee would be entitled to enter into agreemernt relating to purehase ,

sale, lease, mortgage or other transfer of, or' acquisition of, interest in -

. immovable property etc. but Section 25 does not refer to a service contract, '

therefore, Mandi Committee would not be entitled to enter into such an

agreement . without the permlssron and consent of the Managmg D1rector/ S

' Board

3
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) . In the backdrop of the aforesaid provisions of the 1972 Adhlmyam, we dre
disposed to think that it all appears to be.in faimess by the Board or Managing
.. Director to invite the tenders and bring transparency in their modus operandi and
guide the local Mandi Committees which are siall units in proper perspective.
Once the tender was accepted, .the Managing Director has only intimated the
different Mandi Committees to enter into an agreement subject to:their financial

position and in case they require the security personnel. This is clear from the -

document dated 2.2.2008 (Annexure A-1) which is filed at Page No.125 of the
_ paper. book of W.A. No.811/2008. The Managing Director by writing the said
letter has specifically, intimated the different Mandi Committees that they-can
enter into agreement in a prescribed proforma enclosed to the said data keeping
in view their financial position and need for deploying the.security personnel.

.Keeping in.view the contents of the letter dated 2.2.2008 we are not inclined to .
. hold that any direction as sich was issued by the Managmg Director. necessarily
to. enter into-an agreement with the Company but it was'only an intimation. The:

‘Mandi Committees would have refused to enter into agreement and that was
within their power but surprisingly enough the appellant-Agency has not brought

on record any document of any of the Mandi Committees that they would not '
" - enter into an agreement with the Company, M/s Balaji. In these circumstances,
" we are not inclined to hold that any direction as such was issued to different

Mandi Commlttees necessanly to enter into agreement w1th the Company, M/s
Balaji.

30. As mentloned heremabove Shri Mrigendra Smgh learned counsel appearing .
. for the .appellant-Agency had relied on the aunthority.of various decrslons of the .

Apex Court, whlch we shall now dwell upon one by one.

31. The question, with regard to ralsmg of objection in relation to a condmon :

- prescribed in the tender form by a person who did not submit tender, hds been
considered by the. Apex Court in Ramana Dayaram Shetty’s (supra). Learned
counsel for the appellant has placed heavy rehance on para-9 of the said decision,
‘which is reproduced as below :-.

“That takes us to the next question whether the acceptance of the -
" .7 tender of the 4th respondents was invalid and liable to be-set aside -
- - . at the instance of the appellant. It was contened on behalf of the *
Ist and the 4th respondents that the appellant had no,locus’ standi
_to maintain the writ petition since no tender was submitted by him .
and he was a mere stranger. The argument'was thatif the appellant
did not-enter the field of competition by submitting a tender, what
* did it matter to him whose tender was accepted; what grievance
- could he have if the tender of the 4th respondents was wrongly:
“accepted. A person whose tender was rejected ‘might very well
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complain that the tender of someone else was wrongly accepted :
." but, it was submitted, how could a person who never tendered and
- " - who was-at no time-in the field, put forward such a complaint?
This. argument, in our opinion, is misconceived and cannot-be
: sustamed for a moment. The gricvance of the appellant it may be
“noted, was not that his tender was rejected-as a result of improper
acceptance of the tender of the 4th respondents but that he was -
differeiitially treated and denied equality of opportunity with the
4th respondents-in submitting a tender. His complaint was that ifit
. 'were known that non-fulfilment of the condition of eligibility would -
-be no bar to consideration of a tender, he also Would have submitted
" a tender and competed for obtaining a ‘contract. But he was
". precluded from submitting a. tender and entering the field of .
consideration by reason of the condition of ellglblhty, whilé so far
“as. the 4th rcspondents were concerned, their tender was .
'entertamcd and acé¢epted even though ‘they did not satisfy the -
‘condmon of eligibility and this resulted in inequality of treatment .
" - which was conshtutlonally impermissible. This was the grievance -
made by the appellant in the writ petition and there can be no
doubt that if this grievance were well founded, the appellant would' :
.’ be entitled to maintain the writ petition. The- question is whether
" -this'grievance was justified in law and the acceptance of the tender "
of the, 4th reSpOndents was vitiated- by any legal mﬁrrmty

A careful readmg of the aforesaid it is quite vivid that the grlevance of the. - .
. .appellant therein ‘was that he was demed equal treatment and becanse of the . . . -

- differential treatment equality.of opportunity was denied to him while submitting

* - the tender. But in the present case, as we have already taken note of the fact that-.

in the NIT (Annexure A-10) there was no condltlon as such on which reliance is
placed on behalf of the appellant-Agency. It was not the case of the appellant-
Agency and we have also held that the appellant-Agency was not prevented from

purchasmg the tender form and any discrimination wds practised in this regard. It

- 'is nobody’s case that the appellant was prevcnted from purchasing the tender
‘ form, therefore, it is not a case of differential treatment by the Mandi. Board or
the Managmg Director or by anybody else with thc appellant-Agency.

"32. In support of argument with regard to condrtron No.5 as dlscussed above, .

the appellant-Agency has placed reliance on decision of the Apex Court in Sterling

Computers Ltd. s (supra) and relying upon para-19 it is submitted that the condition

. was onerous and the Board ought not to have relaxed the condition in favour of
.Mis Balaji. The said para reads as under:-

“If the contract has been entered into without ignoring the ’
~ procedure which can be said to be basic in nature and after an

L@
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. ob] ective consrderatlon of different options available taking into
...account the interest of the State and the public, then Court.
cannot act as an appellate authority by substituting its opinion
in respect of selection made for entering into such contract.
But, once the procedure adopted by an"authority for purpose
“of entering into a contract is held to-be against the mandate of
Article 15 of the Constitution, the courts cannot ignore such
dction saying that the authorities concerned must have some
‘latitude or liberty in contractual matters and any interference -
by ‘court amounts to encroachment on the exclusrve rlght of
_the executive to take such decision.” -

From the aforesald it is ‘noticeable that once the procedure adopted by an '

- .authority for the purposes of enteting into contract is held to be against | the mandate
* of Article 14 of the Constrtutron thie courts cannot ignore such action saying that -
" the. authorities concerned must have some latitude or liberty-in contractual matters.
" In our opinion, the condition as such was not essential one and the employer shall -
_have power-to relax the condmons which are not essential and for that we have
- already placed- reliance on B.S.N. Joshi's case (supra). Therefore, the aforesaid
“decision of the Apex Court in. Sferlmg Computers Lid, (supra) is of no- help to

the appella.nt-Agency

133, The learned counsel for the appellant Kas further rehed upon para 77 of the .
B decrsron rendered by the Apex Courtin Tata Cellular (supra) whlch is reproduced -
) asunder:-

“The duty ‘of the court isto conﬁne 1tSelf to the questron of legahty, its
concern should be: ]

- © o~ 1. Whether a decrslon-makmg authorrty exceeded its. power?

2. Cominitted an error. of law,
'3..committed a breach of: the rules of natural _]ustlce
4

"reached'a decision whlch no- reasonable tribunal would have
rcached or, ’ . -

abused its powers

.u' . __...

T

Therefore it.is not for the court to determme whether a partrcular pohcy -

or partrcular decision taken i m the fulfilndént of that policy is fair. It is only. -

- concerned with the ‘manner in which those decisions have been taken. The

extent-of the duity to act falrly will vary-from case to-case. Shortly put, the

grounds upon which an adrmmstratlve action 15 sub_] ect to control by judicial
feview can be classified as. under -

(i) Illegality: This mean_s the deeisi,on-maker‘ must_understdnd
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: oorreotly the law that regulates hlS deelSlon—makmg power
and must give effect to.it.

(11) Irrationality, namely, Wednesbury unreasonablehess
(m) Procedural 1mproprxety

. The above are only the broad grounds but it does not rule out addition-
.~ of further grounds in course of time. AS a matter of fact in R. v. Secretary
*. of State for the Home Department, ex. Brind, Lord Diplock refers specifically
10.one development, namely, the possnble fecognition of the principle of -

_ proportionality. In all these.cases the test to be adopted is that the court
should, “consider whether somethmg has gone wrong of a nature and degree
- which requires its intervention®.

Slmﬂarly, another Judgment passed by the Apex Court in W.B. Srate L ..
Elecmcrty Board (supra) has been relied-upon : oni behalf of the appellant The -

- relevant para-7 on which our attention is invited is as follows:- -

+ “Mr., P., Chidambaram, the learned senior counsel appéaring for -
respondents Nos. 1 to 4, argued that in Annéxures 1 to 9 which-
.~ comprised of 749 items there were n'ustakes in only 37 items due -
. ‘to' the fault of the computer; the nature of ‘mistake was not

. arlthmetlc (which would mean in multlphcanon or addmon) but
mechamcal attributable to the computer and that such mistakes

. _are not covered by clause 29 of the ITB; in a case of an unintended .

.- mistake, a Court of equlty would not be a silent spectator and the

" .High Court, being both a Court’ of law and equity, had rightly -
 directed the appellant to permit correction’ of the mistakes by . -

‘responidents Nos. 1 to 4. It was submitted that having regard to
the nature of the mistakes, the appellant itself ought to have sought

: elanﬁcatlo_n from the.said réspondents under clause 27 of ITB - -

- instead of evaluating the bid on the basis of an unintended unit
rate to reach an astonishing figure which was whelly  °
‘disproportionate to the cost of the Project. His contention is that

“once the total bid price is maintained, the unit rate is a matter of.

_ arithmetic exercise’ which should have béen corrected by the

" appellant; further the mode of payment by.the appellant for the _
work done is not on’the- basis of each unit but on the basis of bid .~
price. Accepting that the bid price is unalterable, the unit rate should
be regarded as adjustable. It was also argued by the Chidambaram- -
that there was no mistake in giving the unit rate as such; the mistake -
was in giving the conversion equivalent in US Dollars and_, therefore,

. the correction not being the one falling; under clause 29 of the ITB

- was rightly permitted to be corrected by the High Court. Finally, he. -
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- contended that their bid being less than the bids of respondents Nos.

. 11 and 10 by Rs. 40 crores and Rs. 80 crores respectively, the High
Court rightly directed consideration of the bid of respondents Nos. 1
1o 4 after due correction of the bid documents in public interest which
-did not warrant interference by this Court.”

On a careful perusal of the aforesaid paragraphs from wh:ch msplrat:on 18

sought to be drawn: are only the submissions which are recorded by the Apex’

Court and not the ratic of the sald decision,

34, Learned counsel for the appellant has commended as to the decision of the

Apex Court in A:r India Ltd. (supra). The relevant para-7 on wh]ch reliance is
placed is reproduced as urider:-

“The'law relating to award of a contract by the State its
corporatlons and.bodies acting as instrumentalities and agencies. .
of the Government has been. settled by the decision of this Court
inR D’ Shetty'v. International Airport Authority, (1979) 3 sCC
498 : (AIR 1979 SC 1628); Fertilizer Corporation Kamgar Union
. Union of India, (1981)'1 SCC 568 : (AIR 1981 SC 844); Asstt.
Collector, Central Excise v. Dunlop- India Ltd., (1985) 1 SCC
260 : (AIR 1985 SC 330); Tata Cellular v. Union-of India, (1994)
6 SCC 651.: (1994 AIR SCW 3344 : AIR 1996.SC 11); Ramniklal
N. Bhutta v State of Maharashtra, (1997) 1 SCC 1341 /(1997
“ AIR SCW 1281 : AIR 1997 SC 1236) and Raunaq International
Ltd. v. LV.R. Construction Ltd., (1999) 1 SCC 492 : (1999 AIR
SCW 53 : AIR 1999 SC 393). The award of contract, whether it is
" by a private party or by a public body or the State, is essennally a
+ - - commercial transaction. In arriving at a éorhmercml decision
"con51derat10ns which.are of paramount are commiercial
_ considerations. The State can choose its own method to' arrive at
* - adecision. It can fix its own ternis of i invitation to tender and that
. isnot open to judicial scrutiry. It can enter into negotiations before
" finally*deciding to accept one of the offers made to it- Price need
~not,always. be.the sole criterion for awarding a contract. It is free
-~ 'to grant-any relaxation, for bona fide reasons, if the tender
" . .conditions’ permit such a relaxation. It may not accept theroffer'
- even though it happens.to be the highest or the lowest. But the _
. -State, is corporations, instrumentalities and agencies are bouridto .. -
- adhere tb the norms, standards and procedures laid down by them
" and cannot depart from them arbitrarily. Though that decision is
© not amenableto judicial réview, the Court can examine the decision -
' ~making process and interfere if it is found vitiated by mald fides, -
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. unreasonableness and arbitrariness. The State, is corporatlons :
instrumen;ahtxes and agencies have the public duty to be fairto all
concertied, Even when some defect i 1s found in the decision makmg

" process the Court must exercise its discretionary power under .
Article 226 with great caution and should exercise it only in
furtherance of public interest and not merely on the making out of
a legal pomt The Court-should always keep the larger public

«+interest i mind in ordér to. decide whether its intervention is called -
for or not. Only when it comes to a conclusion that overwhelming
_ public interest requires interference, the Court should intervene ?

"From the ‘aforesaid, -it is clear that the said decision itself empowers the

" State to relax a condition. for the benefit if tender condition permits such a* - -
relaxation. [t is also clear from the aforesaxd that the State can fix its own term of *
- 'Invitation to tenider and that is not- open to judicial scrutiny. It can erter into "
.. - négotiations- before finally decidmg to accept one of the offers made to it. It is
- free to grant any relaxation, for bona fide reasons. As we held in earher paragraphs s
} "keeping in view the Apex Court decision in B.S.N. Joshi’s case (supra) the

. gondition which is said to be essential by the present appellant was in fact, not the -

essential condition, therefore, non-futfilinent of the same while submitting the tender

o .wauld not invalidate the tender submitted by the Company.

' 35, ° The paragraphs 12 and 13 of the decision rendered in Laxmi Sales' Corpn.

(supra) on which rehance has been plaeed on behalf of the appellant-Agency‘

read as under “

“We have heard the argument of the learned counsel for the parnes
and perused the record: In our opinion, the High Court was not
- justified in coming -to’ ‘thé conclusion that productlon of the
documents mentwned herein above along. with the tender form .
was not mandatory. and the ngh Court was also not justified in
- coming to the conclusion that neither the rules and conditions
. . governing the tender nor the advertisement calling for tender made
" it manddtory for an intending tenderer to prodice those documents -
and specially proof of turnover for the relevant year 2001-02.. We
have already noticed from the various conditions in the tender -
form and annexures annexed thereto that production of:supporting
-documents wherever applicable in Annexure I and J was one of
_ the requirements of the tender arid Annexure J specifically required
at S1.'No. 7 the proof of turnover of the firm over the last two
‘relevant years with supporting documents. The same annexure
also reqmred the tenderer to produce proof of, work’ experience
' for the last two years with furll details and supportmg documents '
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_ and the checkhst had spec:1ﬁca]Jy ment:oned that the production
of proof of turnover with Jatest profit and loss account duly certified
"by a Chartered Accountant-was a mandatory requirement.

13, In this background we are unable to accept the finding-of the *,
High Court that there was no mandatory requirement. of the,. -
production of the-above documents. As-a matter of fact the High

. Court erred in coming to the conclusion in para 6 of its judgment,

. in the writ petition that "the advertisement in, Annexure-1 to the.[,,

- writ petition only states that for Bolanglr-Bhawampatna atenderer
must have a turnover -of Rs. 25 lakhs, but it daes not anywhere

state that audited profit-and loss account has to be submitted by a
tenderér showing a turnover of Rs. 25 lakhs". This finding of fact -
as'noticed by us heremabove is contrary to records. and 1s-an error q“» '
apparent 'on face of the record ”

Thc Apex. Court in the aforesaid declsmn has held that the condltlons were -

" essential which could not have been relaxed. In the present case, we have already

held earlier that the conditions sought to be challenged in this case cannot be .
treated-to be essential condition because it was not possible to submit. pohce.
verification and medical certificates with respect to the persons who are tosbé ..
deployed in a private Mandi Committee. Therefore, keeping in view the nature of ;
the clause itself this cannot be treated to be essential condition. In the NIT -

" (Annexure A-10) the requirement was that a- party submitting the tender must

have at Ieast 700 security personnel with them It is not the case that 700 employees
wére not employed with the’ Company, M/s Balajl It is also not a case of the

: appellant-Agency that they were fulfilling the conditions as epumerated in the

NIT by employing 700 employeées in different Mandi Cormmittees with them. ’

36.. In view of the aforesaid discussion, the Writ Appeals No. 811!2008 and -
8 12/2008 deserve to be dismissed.

- So far as' Writ Appeal No. 930!2008 filed by M/s Bala_]x Detective & Sccunty: e
o s concemed we are only inclined to observe, that as the Board had accepted the
- tender of M/s Balaji vide their létter dated 2.2.2008 (Annexure A-1 at page 125 .

] of the paper-book of W.A. No.811/2008) . only with respect to. 165 Mandi: .

‘Committees, therefore, the comtract could’be entered with respect to those 165

+ “Mandi Comnuttees only. We may also observe that the agreement shall be for a .
. period of two years only from the date it is entered into as per the conditions of " - -
. tender: So far as other Mandi Cominittees are. concerned, the Managing Director,
. the respondent No.1 shall be free to issue fresh NIT in accordance with law. '

38. Before we part with the case it would be necessary for us to observe with

respect to Sectlon 40-A of the. 1972 Adhiniyam, which relates to the power of the

State Govemment to glve dlrectlon ThlS Sectxon has been mscrted by the M. P
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~ Act No.27 of 1997 (we f. 15-6-1997). By virtug¢ of this new Section, the State.

'Government has retained the power to give direction tothe Board and other Mandi
Committees. Sub-Section (2) of Section 40-A further provides that the Board and

the Mandi Committees shall be bound to comply with directions issued by the .
State Government under sub-Section (1). In the present case, it is noticed that in_

spite of the fact that initial period of contract for the 72 Mandi Committees was of
_two years with the appellant :Agency, which after expiry was further extendable

" by further perlod of one year only, Thiere was no further extension, yet the Mandi - N

- Committees entered into agreement with the appellant-Agency. Under these
circumstances, there was anomalous situation with respect to power of the Board

to give direction to the Mandi Committees to enter into agreement ‘with ‘the -

appellant-Agency. The documents as such have been filed to show that the Mandi
~ Committee also entered into the agreement against the ongmal agreement issued

- by the Board. We only hope and trust that there would be an occasion for the. .

State Government for exercising the powers vested with it under Section 40-A of
the 1972 Adhiniyam to avoid the said anomalous situation and action in this regard
shall be taken by thé State Government without any further delay.

39. In view of the aforesaid dlscussmn the Writ Appeals No.- 811/2008 and

-812/2008 are dismissed accordingly. The W.A. No0.930/2008 stands allowed in
part. There shall be no order as to costs.

I.L. R [2009] M. P 2796
- WRIT PETITION
Befare Mr Justice R.S. Garg & Mr. Justice U.C., Maheshwan

Order accord_z_ngly.

30 March, 2009 * )
ISHWARCHAND JAIN &. ors.. t Petmoners
Vs. ) : o
SUSHIL, KUMAR JAIN ' - . Respondent

Civil Procedure Code (5 of 1908), Order 39 Rule 1 &2, Partnershlp

: Act, 1932, Section 53 - Suit for dissolution of partnership firm along with. . -

an application for grant of injunction - Appellate Court granted the injunction.

resiraining defendants from using the name of the firm, its goodwill and its. -

. property - Held - 8. 53 of Aet not applicable as suit is for drssolurmn of
partnership f irm - Without appreciating allegation and counfer allegation,

Court can not bring business to standstill or to a grinding halt - The balance -

of convenience would be in favour of defendants who are running the
business - Irreparable injury would be suffered more by .defendants in
comparison fo the plaintiff - Order set-aszde with direction protecting interest

- of plaintiff - Petition allowed. . : (Paras 6&7)

*\W.P. No.6227/2008 (Jabalpur)

L]
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- Sameer Seth, for the petitioners.
Bramhadatt Smgh for the respondents

ORDER

“The . -Ordér . of o the Court was - delrvered by

'R S. GARG, J. :=The pennoners/defendants bemg aggneved by the order dated
* 7 10.4.2008 passed in Misc. Appeal No. 2/2008 decided by learned Third Additional

.District Judge (Fast Track) Katni reversing the: order dated 17.1.2008 passed by

_Fourth Civil Judge, Class-I, Katni in Civil Suit No.-59A/2007 and granting injunction

~ . "in favour of the respondent/plaintiff, have ﬁled th:s petmon under Amde 227 of

 the Constitution of India.. - E
-2 The short facts necessary for disposal of thie present pentlon ate that the

N petitioners and the respondent/plaintiff settled into a partnership: business vide "

. partnership deed dated 11.2:2003, all the partners agreed to have 25% share in
. - profit and Joss. It appears that the present respondent/plaintiff.felt aggrieved by
~conduct of the remaining three partners, therefore, filed the suit for. dissolution of

- the firm/partnershrp and alongwith the plaint, filed' an applrcatlon for. grant of
. . injunction. The defendants appeared in the Court and submitted that the plaintiff .

_had retired from the paitnership firm with effect from 30.9.2004 and s on the

. . date of thie suit he had no right, interest or property in the ﬁrm no- m_]unctxon could

_'be ‘granted in his favour.

After hearing leamed counsel for the part:es the leamed; trial Court Tej ected '

' .the plaintiff’s prayer for grant of i injunction but, -however, in appeal the Appellate

* ‘Court granted the injunction. -t is to be seen that the Appellate Court’ granted )

“the injunction restraining the defendants from using the name of firm, using-its

goodwill, its property with a: further direction that they shall not transfer or alienate . . -

any propeity and if the plamtlff wanis to have inspection of the accounts ‘then the

defendants would not cause any hindrance i in the matter.

4. Leamned counsel for the petitioners submitted that the learned Court below

- without appreciating the prima facie casé, principles of balance of convenience

. and 1rreparab1e m_;ury, has granted the ln_]unctlon Iess appreelatmg that a runmng .

B P - et e e B



- 2793 B ‘ILR. [2009]M P;

ISHWARCHAND JAIN Vs. SUSHIL KUMARJAIN

i‘-busmess could not be brought to a standstill ot a grmdmg halt Itis subnutted by

 prima ‘facie case and his interest is to be protected .then instead-of brmgmg the U

him that the Appeliate Court if was of “the ‘opinion that the p’.[amtlff has some. -

- __busmess to a halt, the Court: has to put'the defendants to’ terms.

" Learned counsel for the. respondent/plamtrﬂ‘ however submrtted that in

- view of Section 53 of the Indlan Partnership Act, a-Partner is entitled- to pray for
~ aninjunction and the Court is obliged to grant suchi m_]unctlon Inthe aItematlve it .

is submitted that if the defendarits are allowed to: proceed with the businéss then
they are likely to create enumerable problems against .the interest.of the plamtlff

. Inthe last, it was- submitted that if the High Court is of the opinion that the injunction:
 as granted by the.trial Court could not be granted then the appropnate orders _
_protectmg ‘the interest of the plamtlff be passed : .

Sectton 53 of the’ Indlanerartnershrp ‘Act applies to a matter where ﬁrm TR

- dlssolved and in‘such’ a case every partnér or his representattve may, m the absence

©U e of a contract: between the partners to the, contrary, may ‘restrain every partners
from doing particular things. Undisputedly, the plaintiff has come 16 this Court."* " *"

w1th a submission that the partnership was not dissolved. The plaintiff, in fact had

" .- prayed for-a décree for dissolution of the partnership. If the plaintiff himself says”

that present is fot a case after dissolution of partnership then Section 53 would ™’

.- not apply: In aicase liké present where the plaintiff denies and. the . deferidants :
.7 " assert ' the facti:regarding: retrrement of.a partner :a>- Cotrt “of competent

Junsdlctlon mthoutiappreclatmg +the allegations’ and counter aIlegatrons cannot

S bnng the busmess to a standstill or to a grinding halt e

<7 In, the present mattern the: trlaI Court did not make any eﬁ‘ort 16 look mto
.~ the issué of balance of. convenience' and 1rreparable mjury hkely to-be cause by
"+ - grant.or refusal -of injunction. The balance of convemence in.such.a ease would -
always be in favour of the persons who are runmng the business, If an m_]unctlon 3

is granted againist the running: busmess then the mischief of 1rreparab1e mjury =

: - +would be suffered more by the’ persons -who have the control’ of ' the runhing: °
-+ "3~ business in: comparison to the person who i is-out of the business or who comes -
- withthe a]iegatlons that he is riot berng allowed 10 take part in the busmess ofthe ;.

i partnérship firm: For brmglng a running business fo'a, grmdmg halt a very extra E

. strong case-i$.requiréd to be’ made-out by the plamtlff

B -in the “business-of the firm and ke is not being-shown the account of the firm the ‘, W
. plaintiffhas nowhere said that for what other reason the busmess should be brought

“Inthe. present.-case, except that the plalntlff ismnof bemg allowed to take part

to.an end

- 9, In our eonsrdered optruoni the leamed Appellate Court d1d not reaIIy appreclate _:'.

the dlspute in its true perspective ‘and it was swayed away’ by the fact that the U

) i plalntrff was challengmg his retlrement from the partnershlp

i
Sy

i

|
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10. Takmg mto consideration the totality .of the cxrcumstances we are of the

opinion that the order passed by the learned Appellate Court cannot be allowed to

stand. It deserves to-and is accordingly quashed. However, to proteet the interest . -
~ of the plaintiff, it is hereby directed: (a) the appellants shall furnish solvent surety

with-their personal undertaking-in a sum, of Rs.. Two Tacs before the trial Court
within one:month from today clearly specifying that in case the suit is decreed and -

“the plaintiff is held entitled to any amount then without any objection they shall

pay amiount as determined to the extent-of Rs. Two lacs; (b) the petitioner shall be
obliged to‘maintain regular accounts of the partnersh:p and they shall also be .
obliged to- fumlsh the accounts with the trial Court by 15th of each succeedmg

- ‘month. .
"~ '11. The defendants/petltloners shall riot transfer or alienate the fixed assets of

the partnershlp firm, "They however, would be entitled to run the business but
without creatmg any charge against ‘the i interest of the present respondentlplamtlff R

Petition 'allawe_d-. -
LL.R. [2009] M. P., 2799
WRIT PETITION
Before Mr. Justice Abhay M. Naik

- 13 April, 2009 *
PRABI-LAT BALOT,IYA &ors; . | - E ... Petitioners
L Vs .. o . -
STATE OF M.P. & ors. Lo C .. Respondents

A. ~‘Dharma Swatantrya Adhm:yam, ‘MLP.. (27 of 1968), Section 5 -

Intimation'to District Magtsrrate about.conversion from one religion 16 another
within 7- days of ceremony ‘- Absence of intimation does not vitiate the .-

conversion - It is only a forcrble conversmn and not merer conversion which

- s proh:brted s - - ~ (Para 12)
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B. Dharma Swatantrya Adhlmyam, M.P. (27 of 1968), Sections 3 ’

" & 5 - Petition claiming handing: over the dead body to perform fimeral according

to Hindu rites - No specific averments about forcible conversion - Deceased

" lived three years without objection after accepting Christianity - Relief of handing

over for ﬁn,erql ‘can 'nof be granted - Petition dismissed. .~ . (Para 12)

*W.P. No.7046/2008 (Jabaipur) -
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A.G. Dhande with PK. Kaurav, for the petitioners.
Sudesh Verma, G.A., for the respondent Nos.1 to 5.
Pankaj Dubey, for the respondent Nos.6 to 3.
Brain Da Silva with V. Bhide, for the respondent No.9. .
. ~  ORDER" : e

ApHAY M. Naik, J. :—A rare demand for handirig over the dead body of the .
deceased Praveen Kumar Balotiya has been made by the parents and brothers of
the deceased in order to enable them to perform funeral of the deceased according - -
to Hindu religion with an allegation that he was wrongly cremated on account of
" alleged conversion to Christianity. A direction has also been sought for prosecution
-of respondent Nos.6 to § on the ground that their conduct allowed the last rites of

the deceased to bé performed by cremation according to another religion.

SR

2. .Briefly stated facts are that Praveen Kumar Balotiya, a Hindu by religion
was married to Benzaliv (respondent No.8) on 10.9.2004. On 26.2.2006 Baptism
was performed on him and he was converted to Christianity. On 18.4.2008 Praveen
Kumar Balotiya died. It is alleged that due to intervention of -Police, the dead
body of Praveen Kumar Balotiya was allowed to be cremated ‘according to
Christian customs. It is alleged that during his life time, Praveen Kumar Balotiya™

as well as his wife were following customs of Hindu religion. Cremation was .
made according to Christian religion due to the intervention of police who allowed

it to be cremated on the ground that the wife of the deceased had the first right-

over the dead body. It is stated that the factum of alleged conversion of Praveen . -

~ Kumar Balotiya to Christianity was not intimated to the District Magistrate as . .

- required under Section 5 of M.P. Dharma Swatantrya Adhiniyam, 1968, According - 3
to the petitioners it amounted to forcible conversion which is prohibited by virtue .

of the provisions of the said Act and the Rules made Ehereunder. -

3 Respondent Nos.6 to 8 and9 submitted their separate returns. . They -
conterided that Praveen Kumar Balotiya accepted conversion to Christianity -
voluntarily ‘as per his own will and faith.  There was .no forcible conversion. . -
Accordingly, his.dead body was rightly cremated as per Christian -religion- and.

the writ petition is liable to be dismissed. e

]

4. Learned counsel for parties made their respective submissions. which have.
been considered in the light of the record and the law governing the situation.’

5. It has been cqnten‘déd on behalf of the petitioners that Praveen Kurhar -

—_—— e — —— ——— T et O —_—
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Balotrya dld not repose faith in Christianity, Praveen Kumar Bantlya was-’

" Hindu by birth and was follower of Hindu religion. He did not wish conversion at

any point of time and was infact not converted. Conversion in the absence of
any intimation as per Section 5 of the aforesaid Adhiniyam, means forcible

" conversion, therefore, his dead body is liable to be delivered to petltloners for

funeral purpose, according to the rites and rituals of Hindu religion. It is further

. contended that his parents have a preferential right to claim the dead  body of his
E son in comparlson ‘to the widow of the deceased.

- 6. Per. contra: Shri Brian Da Silva, leamed Senior Advocate and Shri

_ Pankaj Dubey, Advocate, it has been contended that there is no specific averment
" in the writ petition that there was forcible conversion 6f Praveen Kumar Balotiya
~ from Hindu rehgxon to. Chnstramty Similarly, there is no iota on record to establish .

that the conversion ‘of Praveen Kumar was made forcibly. Accordingly, it is
submitted that the provisions of M.P. Dharmia Swatantrya Adhiniyam, 1968 have

. no apphcatron Preferential right of parents to claim the dead: body in companson

to the right of widow of the deceased i is also denied.

7. After considering the rival submlss1ons this Court takes up first the issue
of alleged preferential nght of parents over the dead body of their son in companson
to his wife. :

8.'.- . None -of the Senior Advocates could point.out a provision for claumng- -
dead. body-of a family member for funeral purpose on preferential basis. This -

.. Court did not find any provision in specific in the codified and/or uncodified law

wherein dead body of a deceased member of the family may be claimed in
preferential manner. On due consrderatron it may be observed that a child takes

- birthina farmly riot as per his choice but in natural course, wheéreas, marriage . =

takes place as per choice.. It may fitrther be seen that the divorce may be obtained
for bringing an end to the'marital status with the wife whereas the status of the -

* pareiits -cannot be dem:ded by any manier known to law. Thus, prima facie it

" of their deceased son. However, this point is being kept open for béing decided i in -
an appropnate case because the writ petition js being decided on other pomts

seems that the- parents may have upper hand in the matter of claunmg dead body -

9. On perusal it is found that theré is no specrﬁc averment in the writ petltlon'

that Pravecen Kumar Balotiya was forclbly converted from Hindu rehg:on to .

. Christian rehgxon He had married to° respondent No.8 under the provisions of -

- Special Marriage Act as revealed in the marriage oertlﬁcate Annexure/R-8-1
‘dated 10,9.2004. It is nowhere established that the marriage was performed o

.. “against his wishes. .It is-also 1mphcrt in the.certificate that marriage of Praveen

‘..~ Kumar Balotiya was not performed -according to Hindu religion. Copy of the .

. - affidavit dated 21.9.2005 is on record as Annexure/R-8-2 which clearly goes to. -

shiow that he was converted to. Christianity in a voluntary marmer according to his .

T, own wxshes and that he was not forc1bly converted
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10. At this juncture, Shri- Dhande, learned Senior Advocate submltted that
original of the affidavit was not produced. This objection was absolutely without
any force because copy of the affidavit was submitted by respondent No.8
alongwnth her return, but the petitioners did not choose to insist for production of
original affidavit. In the absence of any such objection, this Court is of the
considered opinion that the affidavit having been submitted alongwith return cannot’
- be disbelieved and cognizance to the contents of the affidavit may be given.
“Similarly it is stated that the decéaséd was Baptimised after about 11
. months on 18.4.2008. During the aforesaid period or even thereafter, Praveen:
- Kumar Balotiya did not raise any objection about his conversion during his life
time. Thus, it cannot be said that Praveen Kumar Balotiya was forcibly converted -
. from Hindu religion to Christian religion. There is. nothing on record to explain-
_ the absence of any objection about conversion on the part of the deceased Praveen
Kumar Balotiya during the said penod Thus, in the exercise of powers
. under writ _]unsdlctlon moreso, in the absence of any specific ‘pleadirigs about

-4

" forcible conversion, plamtlﬂ‘s are not entitled to the reliefs claimed by them

11. Scheme of M.P. Dharma Swatantrya Adhlmyam 1968 may now be

‘examined. The Act has been enacted for prohibition from conversion from one
religion to another by use of force or by allurement or by any fraudulent means
thereto.  Section 3 prohibits every person to convert or attempt to convert any
person by the use of force or by allurement or by any fraudulent means. Abetment
of conversion is also prohibited under this section. Section 4 prowdes for -
punishment for contravention of the provisions of section 3 i.c. forcible conversion.
Section 5 makes it mandatory for a person to send an intimation to the District

- Magistrate of the district concerned of conversion. It further. provides for
punishment in case of failure to send an intimation.  Prosecution for offence *

" under the Act requires previous sanction of the District Maglstrate or any other .
authorised authority. Section 8 gives rule making power to the State Government. .
In exercise of the same, M.P. Dharma Swatantrya: Rules, 1969 are made. Rules
of 1969 so made, prescribe limitation for intimation and - obhges the District

. Maglstrate to maintain a register for conversion. Here I may profitably quote the
decision of the Constitutional Bench of the Hon’ble Supreme Court of India.in the
case of Rev. Stainislaus Vs. State of Madhya Pradesh and others ‘AIR 1977’
SC 908 wherein the followmg passage. of this Court’s- decision was approved - -
“What is penahssd is conversion by force, fraud or by allurcment

The other element is that every person has a nght to profess his own -

religion and to ac¢t according toit. Any interference with that right

of the other person by resorting to conversion by force, fraud - or-

allurement cannot, in our opinion, be said to contravene Article 25.(1)" -

"of the Constitution of India, as the Article guarantees religious freedom = .-
subject to public health. As such, we do not find that the provisions of L
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Sections 3,4 and 5 of the M. P. Dharma  Swatantrya. Adhiniyam
1968 are violative of Article 25 (1) of the Constitution of India. On
the other hand, it guarantees that religious freedom to one and all

_including those who might be amenable to conversion by force,
fraud or allurement. As.such, the Act, in our opinion, gvarantees
equality of religious freedom to all, much less can it be said to encroach
upon the religious freedom of any particular individual.”

12, A mere look at the prowslons of the Act as well as Rules makes it clear
that although, itis provided that conversion is to be intimated by the person who
converts from one religious faith to another and an intimation is to be mandatorily -
sent about such conversion w1thm seven days of this ceremony,  absence of
intimation does not vitiate the conversion. Secondly, it is only a forcible conversion
and not merely conversion which is. prohibited. In the absence of specific
averments ‘about forcible' conversion, it cannot be said that Praveen Kumar
Balotiya was- _forcibly converted. Moreover, he married to respondent No.8

- (Christian by religion) under the provisions of Special Marriage Act, 1954 andnot *

according to Hindu rites and rituals under the Hindu Marriage Act on 10.9.2004,
He submiitted an affidavit on 21.9.2005 before Lutheran Church, Ranjhi, Jabalpur
that he was ‘voluntarily accepting Christianity and undergoing Baptism at his gwn

. free will and that he was not forced/threatened or allured. Baptism was performed
- after about ﬁve months as is revealed in Annexure/R-8-3. He died on 18.4.2008.

During his entire Tife time, he did not raise any voice about the alleged forcible
conversior., It is only after his death that the parents and brothers (petltloners)

- came forward iti a writ petition to claim the dead body.of the deceased’ Praveen
Kumar Balonya on assumption of his forcible conversion. It is nowhere stated in-

the writ petition that how did they draw a presumption about forcible conversion
and what was the information gathiered by them about it. Neither any such information’
nor its sources are on record. Thus, the petition is hopelessly without any foundation
and no reliefin respect of dead body of the deceased Praveen Kumar Balotiya may

be granted on the basis of bald averments contamed in the writ petition.

13. - As regards direction for prosecution for the offénce, the Pastor who -

- Baptrmlsed Shri.Praveen Kumar Balotiya is reported to have died. As regards

'prosecutlon against other respondents, it may be seen that Praveen Kumar Balotiya
. is not found to have been forcibly converted, he appeared to be a Christian as per .-
_ Annexure/R-§-3. Accordingly, respondent Nos.6 to $ are not found to have

comm1tted any offence by allowing cremation according to Christianity.
14, In the result, writ petition bemg devoid of substance 1 s hereby drsmrssed

o " o .Petition dfsmissed.f
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- WRIT PETITION
- quore Mr. Justice Dipak Misra & Mr. Justice A.M. Sapre
. 28 April, 2009*

MANOHARLAL GOLE A ' " ... Petitioner . -
Vs. i ‘ ‘ )
DILIP & ors. . Respondents S

Krishi UpEIj Mandi Adhmlyam, M P. 1972 (24 of 1973), Section 66-A

Krishi Upaj Mandi Rules, M.P. 1974, Rules 15 & 43 - Election of
representation of agriculturist - Election Petition - Dismissal on the ground
of presentation by counsel - Held - In the Rules for-mode of presentation

‘there is no command that election petitioner should present the election petition |

-"In absence of any consequential mandate to the effect that non-preseniation
“of the election petition filed by the election petitioner before the competent.

LS

-authority shall entail in dismissal of the pelition, the provision can not be: -

construed as mandatory - Order d:sm:ssmg election petition_quashed -
Petition allowed. : ' (Paras 19 to 21)
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Cases referred :

(2004) 12 SCC 73, AIR 1964 SC 1545, (1994) 4 SCC 274 (2003) 1 SCC

289, AIR 2005 SC 547, 1999(1) MPL] 88, 2002(3) MPLJ 591, AIR 2002 SC”

3105,2006(3) MPLI 98. o o S
S.R. Saraf, for the petitioner. -~~~ - T .
PV, Bhagwat, for the tespondent No.l. 5
A.S. Kutumbale, Addl.A.G., for the respondent/State

. ORDE.R o

The™ Ord_er of . the  Court ‘was® 2 dﬁlivered by - .-
" Drpak Mirsra, J. :=In this writ petition preferred under Articles 226 and 227 of. -. .
the Constitution of India the petitioner has prayed for issued of a writ of certiorari *

oo
e

for quashing of the order dated 20.12.2007 (Annexure-P- 1). passed by the .

. Divisional Commissioner (Revenue), the Election Tribunal under the Madhya .

*W.P. No.2093/2008-(Indore)
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Pradesh KI'lShl Upaj Mandi Adhiniyam, 1972 (for ‘brevity 'the Act ) Whereby the

said Election Tribunal has declined to deal with the election petition on merits on -

" the ground that the election petition was not presented by the petitioner himself
but through his counsel which was against the mandute of Rule 43(6) of M.P.
Krishi Upaj Mandi Rules, 1974 (for short ‘the 1974 Rules’). - -

2. . The facts which are imperative to be stated for the purpose of*
ad_]udlcanon of the writ petition are that-the election was held for the.purpose

of representative of agriculturist of Krishi Upaj Mandi Samiti, Sendhwa in which _ -

+ the petitioner and the respondents No.2 to 6 were candidates. The respondent
No. 1 was elected and his election was nofified on 18.6.2005. Being grieved, the
petmoner preferred an election petition on 06.7.2005 under section 66-A of the
Act before the Election Tribunal questioning the election of the said Tespondent |
on many a ground. Before the Election Tribunal the.respondents No:1 and 8 filed

their reply and-raised an objection that the election petition deserves to be rejected

" on the ground that it was presented through his counsel but not by. himself. .

3."  An.affidavit was filed by the petitioner ‘stating, inter alia, that he was '
present with his counsel at the_time of presentation of the election petition. The
" -said affidavit has been brought on record as Annexure-P-4.

4. -1t is contended in the petition that the State Government has framed MP. -
Krishi Upaj Mandi (Mandi- Samiti Ka. Nirvachan) Rules, 1997 (hereinafter _
referred to as ‘the 1997 Rules’) and the said Rules-do not contemplate that the -

"+ election petition_should be presented. by the petitioner himself and, therefore,

- the presentation through his-counsel was valid. It is putforth that 1974 Rules are
not apphcable to the case at hand but the Prescribed Authonty has_erroneously
come to hold that the said rule operates in the field, It is urged that there is no

. mandate in the Rule that the election petition should be presented by the petitioner.

.5 We have heard Mr. S. R. Saraf, learned counsel for the petitioner, Mr, P. V.
Bhagwat, learned counsel for the respondent No.1 and Mr.A.S.Kutumbale, learned ‘
. Additional Advocate General for. the respondent-State, ;

6.. At the very outset we may state.with profit ‘that the issues.that have

. emanated to be addressed in this writ petition can be compartmentalized into three:
. ‘heads; viz. (1) whether 1974 Rules or 1997 Rules would apply to the case at hand -
(ii) whether Rule 43 of 1974 Rules makes it mandatory that the election, petition
“has to be presented by the-election. petltloner failing which the same has-to be

- dismissed; and (iii) whether the filmg of an aﬁidawt at a later stage would save n

. - the election petition:

- 7. ™~ First we shall advert to thc first™ issue. The State Leglslature amended_
. - the Act by mcorporatmg sectmn 66-A with effect from 06.5. 1999 The said : .
_ provision reads as under:- -

~ .
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“66-A." Election petition- (1) An elect:on under this Act shall
be called in question only by a petition presented in the
. prescribed manner to the Commissioner of the Division.

(2) No such petition shall be admitted unless it is presen'ted ‘
within thirty days, from the date on whrch the elect:on in
. question was notified.

{3) Such petition shall be enquired into or drsposed of
according to such procedures as may be prescribed. “

Prior to incorporation of the said provision a set of rules, namely, 1997 Rules
had been framed.

- 8. Inthis context it would be appropnate to refer to the decision rendered 1 Ashok -
. KumarJain vs. Neetu Kathoria and others, (2004)12 SCC. 73 wherein the Apex
Court interpreting Rule 90 of the 1997 Rules expressed the view as under:

. "]0. At this juncture, it may be indicated. that the power fo..

- frame rules is vested in Section 79 of the Act. All the rules .
-have been framed in exercise of the power conferred by. the
aforesaid provision. We may then peruse Rule 44 of the 1974

. Rules which provides the manner in which and the grounds.
on which an election could be challenged. Whatever manner
for presenting an electrbn petition is provided under the Rules
of 1974, which is not covered by the Rules of 1997, would
continue fo be operative but for the changes effected by Section

-. 66-4, that is'to sdy, the forum for challénging the election -
would be the Commissioner and the period of lrmrratron would - -
be thirry days Jor any elecfion under the Act. The rest of the .-
mahnner of fi ling/presenting an élection petition if not provided -
under the 1997 Rules shall continue to be same as provided .
under the Rules of 1974. That being the position, we uphold
the finding recorded by the Division Bench that an election -
petition was maintained and could be filed challenging the

_election of the Chairman of the Krishi Upaj Samiti." - :

.‘.

- 9. In view-of the aforesald enunciation of Iaw the issue 1s .o ore. Tes mtegra".

that 1974 Rules would govern the field.

10. ° We may state withi proﬁt thaf number of decisions were cited- that substantlal o
comphance with the Rules would subserve the cause of justice. Otir attention has - .
been invited to the Constitution Bench decisions rendered in Murarka Radhe -

Shyam Ram Kumar vs: Roop Singh Rathore, AIR 1964 SC 1545: T.M. JACOB
" VS. C. Poulose, (1994) 4 SCC 274: Ram Prasad Sarma.vs. Mani Kumar Sﬁbba
(2003) 't SCC 289: and Chandrakam Uttam’ Chodankar vs. Dayanand Rayu
‘ Mandrakar and others,,AIR 2005 SC 547. ¢ -

C

v o

P
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" 11. 'In'the afores:ziid decisions the doctrine of silbstantial conipliaﬁce and

curability of defects have been dealt with. In the case at hand, we are not required
. ~todeal with the said facet. This Court, we are disposed to think, is only required to
‘dwell upon whether Rule 43 of 1974 Rules makes the presentation an election

petition by the candidate or-the voter mandatory and by such non—presentatlon the.

electlon petmon has to be dmmlssed

12. Learned counsel for the respondent has placed heavy reha:nce has been o

placed on the dec:sxon rendered in Suman Santosh Kumar Patel vs. ‘Bhanwati
Mahesh Pratap Patel and another, 1999 (1) MPLJ 88 and -Tara vs. Dabla
aliags Lalita and .others, 2002(3) MPLJ 591, wherein it has been held that an
election petition prescribed under Rule 3 of the M.P. Panchayats (Election Petitions,

“ Corrupt Practices and ‘Disqualification for Membershlp) Rules,. 1995 {for short. )

'Rules 1995'7 if* not presented by himself and presented through' a couinsel without
proper authorlsatlon would éntail in dlsmlssal In'this context 'we may refer with
profit to Rule 8 of 1995 Rules. It stlpulates as under: e .

“3.. Procedure on receiving petition. - If the provisions of rule
3 or rule 4 or rule 7 have not been compl:ed with, the petition, -
.shall be dismissed by the specified officer: :

Provided that the petition shall not be dismissed under thrs
. rule without giving the petitioner an opportunity of being hedrd."

~13. _' Thus, the aforesald Rule makes it ¢rystal clear that non- comphance of

Rule 3 would result in dlsmxssal of the election petition. The said Rule has been

held -to be mandatory We. havc to analyse and see whether there is any kind of -

mandatory facet in the present set of rules with which we aré concerned with.
.Rule 43 occurring in Chapter XI deals with’ election petltlon Ruie 43(1) provides

that no eléction of-a member shall be called in question eéxcépt by a petition in -

writing. How reliefs should be couched have been provided therein. Sub-Rule (3)
stipulates about the deposit-of security. Sub-Rules (2) to (’7) whlch are relevant
for the present Jpurpose are reproduced below s -
o "43 Elec;mn petman— (1)
-(2) The petrtron shall be presented to' the Collecror wzz‘hzn:.

L fourteen days from the date on which the result of the elect:on -
" was pubhshed ‘under sub-rule. (3) of .Rule 38.°

L (3) The petition shall be accompamed by depos:t of two'
) hundred and fifty rupees ‘as securzty for the costs of permon
(4) The pet:tmn sha[l— : -

. (a) contain a conczse statemem of the materzal facrs on whrch.
, ~the pet:troner relres : . :
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(b) set forth with sufficient particulars, rhé"gmund or
_ grounds. on which the election is called in question,.

(c) be signed by the petitioner and verified in ‘the manner
prescribed in Code of Civil Procedure, 1908 (V of 1908) for
verification of pleadings. :

(5) Such petition may be presented by any candzdate at
such election or by a voter of the constituency concerned.

(6) A petition filed by any person other than those .
specified in sub-rule (5) shall not he accepfed and it sha!l--
forthwith be dismissed.

(7) No petition shall be deemed to have been duly made
unless such deposit.as referred to in sub-rule (3) has been
.made and the Collector shall dismiss such petrt:ons as_are not. .
accompanied by such deposrr :

14, .- In this context we may refer with proﬁt to Rule 3 of the 1995 Rules It

reads as under: . . .

“3. Presentation of election pentron (1) 4n electmn
petition shall be presented to the Specified Officer during the
office hours by the person making the petition, or by a person
authorised in wrmng in this behalf by the person. makmg the

petition. ’ o

(2) Every election pennon shall be accompamed by as .
many copies thereof.as there are respondents mentioned in - .
the petition and every such copy shall be attested by the - - - :
pemroner under his own signature to be a frue copy of the
_petition.” - . )

15. If we see anatomy of the Rule 3 it really prescrlbes that an elecnon petition. ' l
shall be presented to the Specified Officer by the person making the petition. The
said wordings are absent in Rule 43(5). Learned counsel for the respondent has -

drawn our attention to Section 81 of the Representation of Peoples Act to draw.

mSplratlon that unless it is presented by the candidate as election, the election '
petition -is not to be entertained. It is worth-noting that_ Section 86 of the
. Representation of Peoples Act, 1951 enjoins dismissal of the petition if the

L@

et

presentation does not comply with the provisions of Section 81. In the-present s

* case, we are not required to advert to whethier what proper presentation would
be under Representation of Peoples Act or not. We have only referred to the said

provisions to appreciate under what circumstances it has been held to be mandatory. * N

16. As wé perceive; under the 1995 Rules Rule 8 mandates consequence and -
that is thp dismissal of the election petition t_'or non- compha:npe of Rule 3. Under,
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. \the Represontatlon of’ Peoples Act Section 86 strpulates for dlsmrssal Rule 8 of
" the 1995 Rules has been held to be mandatory Thus, questlon would be whether
Such a prov151on is present in the 1947 Rules.=” - - -

17.7 In‘this regard it would. appropnate to Rule-15 whlch is occurring in. Chapter

x5 'VHI ‘that deals with nomination of candidates Sub-rule (1) of Rule 15 reads as under:

. "15; Nommanon Paper and Depasrt =" (1 )-On the. date fixed

- _,_under clause (b) of sub-rule. (2) of rule 14 for _presenting

-, nomination papers of the candtdares each candidate shall,
‘either in person or-by. his proposer or seconder present to the -
) 'elecnon authority a nomination_paper completed in Form IV,
..subscr:bed by the. candrdare ‘himself as assenting to the
N nommarron and by two-duly qualified vorers of Ihe const:tuency

. as. prapaser and secander 4 . ;

- 1'8 We have teferred‘to the sard ruIe -as 1t usés, the tenmnology to ‘the effect
that each candrdate while presentmg the nommatlon paper shall either in person

or by-his proposer or seconder, present to the election authority a nomination

- papef in Form IV, subscribed by the candidate himsélf. In sub-rule )] of Rule 43
-~ the term 'himself as well as 'present’ is ‘absent.

19 Submlssron of the learned .counsel for the respondent is'if Sub—Rule (6) of
_ Rule 43 is understood In proper perspectlve the same makes the presentation by
the election’ petltloner mandatory Ona readmg of Sub-Rule’(5) of Rule 43 we

" ‘find that the petition is to be presented by any candidate. of such election or by a

“voter of the constituency concemed Sub-Rule (6):uses the word 'file'. It prescribes -
that a’ petmon filed by any person other than those speclﬁed in Sub-Rule.(5) shall
not be- accepted and it shall forthwnth be dismissed. There. -may be circumstances

‘the terms presentatlon and 'flie’ may “have drfferent connotatlon but it'is well -

- acceptable principle of law of i mterpretatzon the same words can be used in different

connotatlon dependmg upon the ‘context. Sub-Rule (6) the word must take its
" meaning from the-text- and-context. On a keener scrutmy of the Rules, we are-
disposed to think it relates to the locus standi of the petitioner as on certain occasions
-" :the term 'filé¢' refers to prefernng of a petition, Had the tule-making authority”

- thought of makmg presentation. by the candidate miandatory it would have clearly" '

7 and categoneally so stated It has. not been so done. On'the contrary, the Rule is

'_"couched in’a-manner, which. conveys ‘with regard to the category of persons who :
 canfile the pentron. Ttis pertiient to note that Sub- Rule (7) of Rule 43 unequivocally - -

lys down ‘that no election petmon shall be deerned to have béen duly.made unless

. the- -deposit as referred to in Sub Ru]e (3) has been made and the Collector shall
~ dismiss such petmons The language is clear as crystal. It does not allow-any - "
other. kind of interprétation: On the. contrary;” Sub-Rule (6) does not cast'sucha .. .0~

‘ - mandate. The object of the ru_le‘-makmg.aumpnty,_ we arg inclined to think, pertains . :
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to the category of persons ‘and not to presentation of election petition. In this
context we may refer with profit to a three-judge Bench decision rendered in
M.Y. Ghorpade v. Shivaji Rao M. Poal and others, AIR 2002 SC 3105 wherein
their Lordships held as under:

"The requirement of makmg a security depos:t of Rs.2, 000/- -
is mandatory and the same has to be made while presenting’
an Election Petition, but the mode of deposit as well as the
person who could make a deposit has to be complied with in ... -
accordance with the rules of the High Court in question and, -
as per Karnataka High Court Rules through whom the amount .
will be deposited etc. canriol be held to be mandatory. That

" being the position, and in the case in hand although petition
was filed by agent of defeated candidate and the receipt of
deposit of security issued in name of defeated candidate, when
the evidence of the defeated candidate -unequivocally pointing.
out that it is the Election Petitioner who deposited that amount -
of Rs.2,000/-, there has been compliance of S.117 of the Act ~
and conséquently the Election Petition is maintainable.and

 could not be dismissed under S.86 on.the ground of non -
compliance of S. 117 of the Act.” '

20. In the aforesaid case the mode of secunty deposit could be d1fferent
depending upon the Rules of the High Court. It is interesting to note that.Sub-Rule

(2) provides that a petition shall be presented to the Collector. The said power has .

been vested with the Commissioner after coming into force of the 1997 Rules.
That has been so held in Triyugi Narayan Shukla vs. State of M.F. ‘and others,
2006 (3) MPLJ 98. In the said Rule it has not been stipulated that the election
petitioner means who presents the election petition. Such a stipulation, as has
been indicated earlicr is also absent in Sub-Rule (5). Thus, mode of presentation’
as we perceive, there is no command that the election-petitioner should present
the election-petition to introduce such a facet to anatomy of rules on the basis. of
" Sub-Rule (5) would not be correct interpretation as the language of Sub-Rule (6)
conveys a different meaning. At the cost of repetition we may state with certitude
that it only refers to categories of persons and has no nexus with the presentation
of the election petition. Thus, in the absence of any ¢onsequential mandate to the
effect that non—presentatlon of the election petition filed by the election—petmoner
- before the competent authority shall entail in dlsmlssal ‘of the petltlon the prov:sxon
. cannot be construed as mandatory.

21. Resultantly the writ-petition is allowed and the order’ passed by the
Commissioner contained in Annexure-P/1 dismissing the election petition-due to
non- comphance of Rule 43(6) is quashed and the said authorlty is commanded to

a

r
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A, .Stamp At (2 of 1899), Schedulé I-A Article 33, Exemptlon -

. An agncultural lease for a period of one year - Such document is exempted
" from payment of stamp- duty’ - Could not'have been impounded.in view of
B exempnan under Amcle 33 of Schedu!e I 4 ‘of Act - Order of trial”Court set-

'a.s':de . . . (Para 3)
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B. Stamp Act (2 of 1899), Schedule I-A Article 33 - Exemption

. from paynient of stamp duty - Lease for the purpose. of cultivation for a
" . ‘period of one’ year or, when the average annual rent reserved-does not exceed

-one hundred rupees - Both the requirement should not be read fogether - In

* case lease does not exceed one year, may bethat average arinual rent reserved
+..r. exceed- one hundred rupees Such lease would be exemprea‘ from. payment of
stamp duty o - o (Para 4)
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s Cases referred. :

1961 MPLJ Note 90 ILR 6 Bom 691
Pranay Verma for the petmoner

None for the respondents - ’>
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RAMLAKHANVS.RAMBAHADUR
. '~ ORDER
The |, Order- of ~the ~Court was | dehvered by

. “ARUN MIsHRa, J. :~The plaintiff/petitioner is.dssailing the order dated 26.2.2002

passed by First Civil Judge Class II Panna in C.S. No. 14-A/2001 by which the

Trial Court has impounded the lease document and has ordered payment of stamp-

duty and pena]ty, consequently assallmg the order the writ petltlon has been
preferred.

2, Itis submltted by Shri Pranay Verma, learned counsel appearing: for petltloner
that as per the exemption carved out under Article 35 of Schedule 1-A of Indian
Stamp Act, 1899, an agricultural lease for a period of one year is-exempt from
_the payment of stamp duty. The Trial Court has not correctly mterpreted Art. 35.

Itis specifically provided in Art. 35 that when a deﬁmte term is expressed and

such term does not exceed one year or when the average annual rent reserved

~ does not exceed one hundred rupees. In the instant case the lease was- only for

the peried of orie year, thus the document could not have been impounded by the h

learned Trial Judge, the order being illegal, deserves to be set aside.
3. We have perused the document Ex.P-1. It is an agricultural lease for a

. period of one, year though 19 quintal of wheat was agreed to be paid, in lieu of

of Art. 35 contained in' Schedule 1(a) of Indian Stamp Act, it is apparent that -

lease for a period of one year i§ exempted from payment of stamp duty. Exemption
Clause of Art. 35 is quoted below :~

Description of Instrument Prgper S,tamp-duty o
- Exémption ‘ ST
Lease - Executed ‘in the case of a
cultivator and for the purposes of
cultivation (including a lease of trees
for the production of food or drink)
without the payment or delivery of .
any fine or premium when a definite
term is expressed and such term does
not exceed one year or when the
averagé annual rent reserved does not.
,exceed onte hundred rupees.

Jtis apparent in the instant case that lease was glven for the purpose of

ultlvatlon for a definite term i.e. for a period of one year, hence the lease in . °

question is exempt from payment of stamp duty. The later requlrement for exemption

is that when the.average annual rent reserved does not exceed one hundred rupees. ” “

Both the requirments- should not be read-together. In case lease does. not exceed . '

one year may be that average annual rent reserved exceed Rs. 100/, lease would

“cultivating land for a period of one year, however, considering the ex¢mption clause - -

- I
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be' exempted from payment of stamp -duty as period does not exceed one year.
The average annual rent does not exceed Rs. 100/- has to be read in alternative,
these requirement cannot be said to be cumulative requirements. This Court in
Dharamdas vs. Babulal 1961 JLI SN 579 has taken the similar view that the
lease for one year by cultivator of land for cultivation, does not require stamp

. duty. This-Court has relied upon the decision rendered in In re, Bhavan Badhar

-ILR 6 Bom. 691 by Full Bench of the High Court of Bombay in which followmg
dec1510n has been rendered:- "

Per Curmm We think that the language of" clause (b), artlcle 13,
of Schedule II of Act I of 1879, exempts all leases executed in the

- case of 2 a cultivatof without the payment or delivery of any fine or °
premium, whatever there served or*annual rent may be, provided

" it'be for a definite term not ‘excéeding one year, and also whatever
the term may be, prov1ded the annual rent res¢rved does not exceed'
Rs. 100

In our oplmon, ‘the order passed by the Trial Court.cannot be said to be.
sus_tama:_ble same is hereby set aside. Writ.petition is allowed. No costs.

. Petition allowed. -

LL.R. [2009] M. P., 2813
. “WRIT PETITION :
quore Mr Just:ce Arun Mtshra & Mrs. Justice Sushma Shnvastava

o 7May, 2009* - o .
UNION OF INDIA & ors. . - _ ' T ... ,Petitioners
SMT SHASHIBAI &anr” .© -~ ... Respondents

Words & Phrases - Pension - Ex gratia - Employee resigned from

_service after rendering more than 26 years of service - Employee had opted

" .- for pension while she was in. service .- Voluntarily tendering resignation is an
. act by which employee voluntarily gives up his job - Such situation would be -

" covered by expression voluntary retirement - Employee entitled for ex gratia

pensron Order of CAT upheld - Petition dismissed.
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\__Cases referred : .
‘AIR 1990 SC 1808, (1996) 10, SCC 72. .

" P. Shankaran, for the petmoners . ;
K S. Chauhan with H.S. Verma, for the respondent No 1.

-ORDER"

The Order of . the Court . was - delivered by

: ARUN MisHRa, J. :~The writ petition has been preferred by Union of India through

Secretary, Ministry of Railways and others assailing the order passed by the . |

. Central Administrative Tribunal, Jabalpur Bench, Jabalpur in OA No.154/2003.

The Tribunal has directed to grant benefit of exgratia pension to Kamla Prasad’

who died during pendency of this petition and is succeeded by the widow.

“The facts in short are that Kamla Prasad wds appointed as Diesel Assistant o ‘

".on 28 .9.1951 and he has resigned from the services of Railways on 17.11.1977.

He has rendered more than 26 ygars services. He had opted for pension while.in ~

" service,he had applied for exgratia pension, there was no Tesponse till 15.3 2001,

he was advised by communication (A/1) dated 15.3.2001 that he was not entrtled '

for exgratia pension-because he had resigned from the services on
17.11.1977.Consequently,original application was preferred before the Tribunal.-

Petitioner relied upon the decision in 4.P.Shukla vs. UOI & Ors. rendered by . -

Central Administrative Tribunal, Jabalpur Bench,Jabalpur in CA No.623/1991,

decided on 13th October, 1995 and’ decision of Apex Court in M/s JK Cotton ™ -
" . Spg.& WvgMills Company -Ltd., Kanpur vs. State of UP. and others AIR 1990

SC 1308. Prayer was made to treat the resigriation as voluntary retirement.and to
release the pension in terms of Section 102 of Railway Pension Rules, 1950.’

* 3. " The case set up by the respondent is that its a case of resignation. In the
case of res:gnatlon even ex—gratla pension is not admissible, employee had not -

opted ‘for pension scheme otherwise he would not have received the benefit of

. SRPF(C) after his retirement. Thus the claim for exgratla pensron has rrghtly

been rejected.

4. - The Central Adm:mstratwe Trlbunal has held that resrgnatlon of the petrtroner
be treated as voluntary retu'ement and benefit of exgratia pensioti has been ordered

" to be extended. Aggrieved thereby, the instant writ petmon has been preferred . o
5. - Shri P.Shankaran, -learned counsel appearing for petmoners has submrtted' -

_that case of 4.P.Shukla vs. UOI & Ors.(supra) is -different. . A.P.Shukia had

-opted for pension scheme while he was in service, in the ‘instant case the record is

- not available with the petitioners, accgptance of SRPF(C) after retirement indicates

i

o

- that ‘benefit of pension scheme was not opted by the employee otherwise the = " -

~ employee would not have accepted the aforesaid benefit without any objection. ', »
" There is difference between case jof ."resignation” .an‘d "voluntary retirement", ...
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_cbnseqi;entii’r the Tribunal has erred in deciding the application in favour of petitioner

and ‘has .illé,g'ally ordered the benefit of ekgratia pgnsion to be released to the

Cpefifioner. - L |
-6. " Shri K.S.Chauhan appearing with Shri H.8.Verma, for respondent no.1 have

supported the-order passed by Central Administrative Tribunal, Jabalpur Bench,
Jabalpur, “.. . . . T T

7. Ttis not:in dispute that employee had rendered tf_ie services for more.than

26 years. Itappears that he has.submitted resignation instead of opting for voluntary

* retirement. He'would have been entitled for pensionary benefits had he obtained

the voluntary retirement. The benefit of SRPF(C) of Rs.6,976 was paid to him.

* However, employee has averred that he had opted for pension scheme while he |
- was i service. -Since he had submitted the resignation instead of applying for . -

: -~ voluntary ;e_fi;cmegt the re'céi_pt‘,of bphé;fit of SRPF(C) would not come 'in the -
--way in case resignation is treated as ‘voluntary retitement. ‘

8. . The case:Gf A.P.Shukla vs. UOI & Ors.(supra) decided by Central
Administrative Tribunal vide Order (P.5) dated 13th October, 1995 js similar on
facts. Shri A'P.Shukla had submitted the resignation on 11.5.71, he compléted in .

" all17 years 9 months and 10 days service, the case of A.P.Shukla was thathehad = :

opted for pension scheme in the year-1969, but the same was not decided. It was

- also submittéd that record was not available with the employer indicating whether.. ..

he had exercised option in the pension scheme or not.” Relying upondecision of -

" .- Apex Court-in M/s J.K. Coftton Spg.& Wvg.Mills. Company Ltd.; Kanpur vs.
v. - State of U.F. and others, (supra) the Tribunal has held thus :- : o

- 6. Whether the resignatiog amounts to voluntary retirernent. The
- Apéx Court in the éase of M/s J.K.Cotton Spg.& wvg Mills
.- Company. Ltd., Karipur (supra)has held that when an employee
-. .. voluntanly tenders his resignation it is an act by which he voluntarily -
" gives up his job. Such a situation would be covered by the
.. expréssion "voluntary retirement" within the meaning of clause (i)
=, of Section 2(s) of the Industrial Disputes Act,1947. The case or -
-- which reliance was placed, the controversy was whether it was 2
.- "voluntary retirement" or*"retrenchment”. In any casé; the only
. andlogy is that the applicant intends to draw his pension within the
*. .- meaning of the word "voluntary retirement"” . The question is whether
" Rule 311 of the Rajlway Pension Rules prohibits grant of pension _

i .. . after resignation from serviée. Rule'311-reads as under -

- 'Resignation from service: No pensionary. benefit (or
* . - compassionate grant(s). and/or allowances) may be granted to a -
Railway servant who resigns from service. ' .

Volﬁﬁtar;-; retirement fr_,om-service after completion of 30 years'
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_ qualifying service etc. in terms of para 620 or fuara 622 does not,
" however, constitute resignation within the meaning of these rules."

With respect to availability of record, the Tribunal has considered in
A.P.Shukla vs., UOI & Ors.(supra)thus.:- : '

"12. Having considered the arguments of both the sides, it is found -
that the applicant even though he resigned in 1971, had earlier
made an application for change of his option and the same was - -
-not allowed to him. The respondents have submitted that since
the case of the applicant is very old, record of the case has been
-destroyed, no definite statement can be. made- whether any such
option was exercised. L

17.. The applicant's _opti'én_fo_r pension having not been decided:is '
éntitled to receive pension by depositing the provident fund received

by him within a month from today and the orders shall be passed -
by thé Railways within threc. months from the date of receipt of-
the amount." _ ' : T :
The decision in A.P.Shukla vs. UOI & Ors.(supra)was affirmed by the
Apex Court is admitted at Bar.. Case of employee is similar to that of A.P.Shukla.
Thus, we find the order passed by theé tribunal to be in accordance with law.

The Apex Court in M/s J.K.Cotton Spg.& Wvg.Mills Company Lid.,
Kanpur vs. State of U.P. and others (supra) has laid down that when an employee
voluntarily tenders his resignation it is an act by which he voluntarily gives up his_

. job, Such a situation would be covered by the expression "voluntary retirement™
within the meaning of clause (i) of Section 2(s) of U.P. Industrial Disputes Act, 1947.

. Yhus, it could not be said to be a case of "retrenchment"” ,it was a case of "voluntary .

retirement" within the meaning of the first exception to 'S,2(s). '

9. Grant of exgratia payment o surviving SRPF(C) retirees of the period 1.4.57

to 31.12.85 has been dealt with by Railway Board Establishment Circular No.19/

08 dated 27.1.98. Tt provided that based on'the recommendations of the "Vth -

Central Pay Commission, the President is pleased to-grant SRPF(C) beneficiaries
who retired between the period 1st April,1957 to 31st December, 1985 at the rate
- of Rs.600 per month with effect from 1st November,1997, subject to the condition

that such persons should have rendered at least 20 years of continuous service™ -
prior to their superannuation for becomiing eligible to the exgratia payment. They. .

will also be entitled to Dearness Relief at the rate of 5% w.ef.1.1 1.97. The benefit-
will also be admissible in respect of SRPF(C) beneficiaries who were alive on
1.11.97 and died subsequent to that date for the period from 1.11.97 to the date of

death. As we have held that Tribunal is right in treating the resignation as voluntary’

retirement, employee Kamla Prasad (since deceased) was entitled for the benefit

. of exgratia pension as envisaged under the aforesaid Railway Board Establishment - -

ST



C.7 LR [2009] M. P, - B - 2817

. . UNION OF INDIA Vs. SMT. SHASHI BAI
Circular No.ﬂl{9/98. Relevant portion of the circular is quoted below :-
%Y 'RB.E.N0.19/9§ . e e T
' Subject- Grant of ex-gratia payment to surviving SRPF(C).-
. .retirees of the period 1.4.57 to 31.12.85" . C
- Based on the rebommendati'o:n_s_ of the Vth Central Pay
- Commission, the President is pleased to grant SRPF(C)_.bcneﬁciaries
- who Tetired between the period Ist April, 1957 to 31st December,
1985: at the rate of Rs.600 per month with effect from st
November, 1997, subject to the-condition that such persons should
- . have.rendered at least 20 ‘years of continuous service priorto their
superannuation for becoming eligible to the exgratia payment. They ..
will also be entitled to Dearness Relief at the rate of 5% wefl.11.97.
->. 2. The ex-gratia payment is not admissible to (a) those who were - -
'+~ dismissed/removed from service and (b) those ‘who resigned from -
service. . S N
+ ¢ 3.0 Arrears. of -ex-gratia payment will be payable w.e.f.1.11.97.
Lifetime arrears of ex-gratia payment will also be admissible in -
" respect of ‘SRPF(C)beneficiaries who were alive on 1.11.97 and
- died.subsequent to that date for the period from 1.11.97 to the
date of death. ) . '

10, The Apex Court in R.Subramaniam vs. Chief Personnel Officer, Central-
Railways Ministry of Railways (1996) 10 SCC 72 has opined that R.Subramaniam~
having retired during the period specified by the Cerntral Administrative Tribunal, -
opting for the Pension Scheme at later stage was held entitled for pension scheme -

" subject to refund of the amount received by him under the Provident Fund Scheme.

)

Board Circular and recipients of such benefit are also entitled for exgratia pension

- torefund the benefit: . . ..

11, Inthe present case p_etitioxiérs ought'to have extended the benefit of decision

.- In.A.P.Shukla’s case to the employee: Decision .of 4.P Shukla vs. UOI &
. Ors.(supra)having been affirmed by the Supreme Coutt, in all fairness, the benefit °

" of exgratia pension should have been suo motu. extended by the petitione;s as -,
- _ every such employee need not to ‘be dragged to the: Court. [ T

g "12: We find the order passed by the Central Administrative Tribunal, J abalpuf

Bench, Jabalpur deserves. to be upheld. The decision be implementéd within a

- period of two months. The respondent would be entitled for interest at the rate of
. 7% per annum on the arrears of ex gratia. pension which may be found to be
. payable. -t - :

"¢ In‘the instant case, benefit of SRPF(C) is not to be refunded as per Railway

_as'we have treated the "resignation” as "voluntary.retirement”. It is not necessary -
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"13, Resultantly, the writ petition being devoid of merits is hereby dismissed. . |
However, we leave the parties to bear their own costs as incurred of the' petition. .

2818

C.c.as per riles. .
: ‘Petition dismissed.
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* WRIT PETITION, -. = . .~
Beforz Mr. Justice Sanjay Yaday
) ' 13 May, 2009* R .
-RAVI DUBEY & ors. S - ... Petitioners
Vs. o D
STATE OF M.P. & ors. A " " . Respondents -

“Van Upaj Vyapar (Viniyaman) Adhiniyam; M.P. (9 of 1969), Sections -
5 &15 - Confiscation - Trucks were seized for transporting timber - Trees
“were cut after sanction and timber was loaded in trucks in supervision of
officials - Transit passes were also prepared - Held - It can not be said that -
‘timber -was unauthorizedly carried out as transit passes were not in physical
possession. - There has to be a knowledge or connivance for holding a person
guilty of an offence ufs 5 - Order of confiscation of trucks quashed.- Petition
allowed. - . S T © . (Paras 15 & 16) -
C O w wwer wmR (fafwe) ettt wn (1089 @M 9), AT 5 T 15 —
m—mmmqﬁmma}ﬁmﬁmﬁmﬁﬁmﬁ—qﬂw@
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i ©9 ¥ S wRA T iR aftee ur SR S S Zfedh mfera -
-aﬂfsﬁwfammmmmﬁ%mmmma@mmm—ﬁ P
O e s o
" Vijay Pandey, for the petitioners. ‘ ' :
Jaideep Singh, Dy.G.A., for the respondent/State. .
Praveen Verma, for the respondent No.5. - -
, ’ o ORDER o e
Sansav.Yapav, J. :—The petitioners, being aggrieved of the seizure of _ﬂ.'_teir o
trucks bearing registration No.M.P:No.19-7900, M.P.26-D-1756; MBC-8041, MP- - -
. 09-K-3555 and Truck No-M.P-L-3361-respectively, have visited:this Court with =
this petition under Article 226/227 of the Constitution of India. The trucks were
seized for the alleged offence of transporting timber wood from village Jadiya to-
~ Mohada without transit pass, wherefor a forest offence: under section 5(1) and .

) 3);'

o

*W.P. No.13152/2008 {Jabalpur)
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15 of the M.P.Van Upaj (Vyapar Viniyaman) Adhrmyam 1969 Vide P.O.R.

No. 412/18 was registered. The petitioners seek quashment of P.O.R. 412/18 and -
" the release of trucks seized. - . L .

'-&,'__ 2, Facts glvmg tise to’ the selzure of trucks and reglstratlon of forest offence _
bneﬂy are that, one Smt. “Durpati W/o Nandlal Gavli R/o Village Jadiya, District

* Betul,.owner of land bearing: Khasra- Na.233,234 and 273 admeasuring 2.431 -

4 hettares at Patwari. Halka No.7 having on it 149 Teak trees, applied for felling of
" trées as pernussrble under M. P:Lok Vaniki Niyam; 2002 and as per plan prepared
- therein, she was-allowed to fell-60 trees standing over Khasra No0.233,234 and

.-103 dated 7. 6.2008. Whereaﬁer the land was_ demarcated “by the concerning
Patwarr and the trees were cut thereafter as per safiction. She: applied for

transportatron of tlmber to the Range- Ofﬁee ‘Mohda which was accorded and -
hammer -imptession- were put'on €ach timber plece However, before the transit -

" passes could; be issued as the stung'is put by the. respondents, she arranged the. -
* trucks in question and got the timber transported from village Jadiya to Mohda,
" which, as stated, .is at a distance of 17 Kimns. These trucks when were taken to .

- range office-Mohda were apprehended by re5pondent No.5, Naib. Tahsrldar
Bhrmpun who caused. their seizure'on 18, 7. 2008 for want: of transit . passes

v 3. - Ta ascertain as to wlhicther the trees in question were cut from proper place- )
as. pernutted a joint spot inspection_by the revenue. and forest authorities. was
.. carried out on 22.7.2008; ; whereupon, it'was found that the Patwari had: wrongly -
demarcated the- laud and out of 60.only 9 trees, were found to be from the land

~237in the first phase, by the Divisional F orest Officer, West Betul, vide order No. - . .

belongmg to"Sint.’ Durpati Bai; whéreas two trees wefe from the land- of Shrt. ~ *°

" Parasrain‘ owner of Khasta-No.272 and 49 frees were from Khasra No.235/1
belongmg to revenue. department and recorded as “bade Jhad Ka Jangal”. A -
. casefor 1lhc1t fellmg ‘was prepared vide POR 811/]6 on8.8. 2006. Furthermore,
- sinice it was-found * that the timber i in question-was transported without " valid . -

" transit pass over-a lead of 17 Kms v111age Jadiya to Modha an offence against the . o
;7" fruck drivers 'was registered under- Rules framed. under section 41 of the Indian .

'j - Forest*Act, 1927 read. with section 5(1) and 15 of M.P. Van- Upaj (Vyapar

leyarnan) Adlunlyam 1969 vide POR. 412/18 6n 4.11, .2008. It is also pointed~ - -

A "out that because of violation of Rule: 8 of the M.P.Lok Vanlkl Ahiniyam, 2002 an - -
. actron i1s'contemplated by. Sub’ D1v151ona1 Magrstrate Bharsdeh1 -

- With these facts in the background the petitioner claims that, no offence is’. .
be c0mnutted while carrying a ‘duly hammer markéd teak . wood; wherefor,” the. . .

"* transit passes though issued but. cancelled forother reasons. It is. urged, that the
" felling “was done by the owner of land in’ préesence of the officials of the forest. -
* department and the hammer i Impressions were put:by the forest department and

. even the loadmg was done in presence of the forest ofﬁcer as per the hst prepared
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. by them and over the transit passes in respect of said tlmber were prepared and
merely because the passes were not in physical possession of the devrces it
cannot be said that the tiber was unauthorizedly - carried from vﬂlage Jadiya to:”
the’ Range Office, Mohada. It is contended that there was neither a mens rea .
nor any connivance on:the part of either of the owners of: the truck to have
“transported the timber unduthorizedly. . : S

.. 5.- . Itis accordingly, urged that the act:lon of seizure is Illegal and the 1mt1atlon

of the procedure for confiscanon vide POR No 412/18 is bad in the eyes of law '

" ‘and is liable to be quashed. -

t'_ 6. -The respondents however have a dlfferent strmg to play Itis contended i
- inter.alia, that no forest produce could be transported without proper. and valid
) _Jransrt ‘pass. And even if, as in the present case , the hammer imarked timber

" was ‘transported; it was oblrgatory for the transporter to have earneﬂ a valrd T

transit pass.- Sirice the trucks when apprehended on 18 7.2008 were "nat havmg '

‘'valid transit pass, the authorities did not commit any error m causmg thelr selZure -

: and register a case.for confiscation thereof.

i 7. - " To ascertain whether an. oﬂ'ence under the Act of 1969 has been comrmtted- -
. . bythe petitioners, opportune -it would ‘oe to look mto ‘the prov151ons under whrch .

. the petmoners have been charged.
8 Sectlon 5 of the Adhlmyam 1969 stlpulates as under

1.Restriction on purchase or transport of speelﬁed forest produce -
1) On thé issue of a notaﬁcatlon under sub-section (3) of sectlon T
.1 with’ respect fo any area no person other than -

(a) ‘the State Govemment

(b) ‘an officer. of: t.he State Government authorlsedmwrmng nr...' : . A

thatbehalf or i, . _ -
R ) an agent'in. respect of the- umt n wlnch the speelfied forest'_
) produce is grown or found;, . Coeea e

- "shall purchase or transport such speerﬁed forest produoe in such _
- -area. : . :

- "Explanatlon I Purchase shall mclude purchase by barter

Explanatien: T1- Purchase of specified forest produce from the
o -" -State Government:or the aforesaid Government Officer or Agent'--' _
.. - -ora licensed Vendor or purchase under Section 12-A- shall not'. .-

be deemed to bea purchase in contravention of the prowsrons of v

- this Act.

- __"Explanatlon II- A person hawng no interest in the holding who:.' T
"~ has acqulred to colleot the specrﬁed forest produce grown or found_'r i

- L 3
-~ . - — LIRS v~ =
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: _.on such holdmg shall be deemed to have purchased such produce
- m contravention of the provisions of this Act.

@ Notmthstandmg anything contained in such-secnon (1 )
.. ‘(a ) a grower of forest produce other.than Mahua may transport his

B produce from any place within the unit wherein such produce is grown or -,
is found to.any other place in that unit; and a grower of Mahua may possess.
*and transport Mahua from any place within the district where such Mahua .

1s grown or is found to any place within that district.
-(b-) any person may transport the specified forest produce not exceedmg

the quantity as may be prescribed from the place of purchase of such - = °

produce to the place where such produce is requlred for h1s bonafide use or
. for consumptlon

- (¢ ) specified forest produce purchased from the State Govemment or

any officer or agent specified in the said sub section by any person for .

mariufacture of goods within the State in which such specified forest produce . -

~ is used a as raw material or by any person for sale outside the State or by
. the licensed vendor may be transported by such person in accordance with the

terms and conditions of 2 transit pass to be issued in that behalf by such authority .

in such manner and on payment of such fee as may be prescribed. Different
. rate of fee may be. prescnbed for different types of transport vehicle and

(d) any person having right of nistar in any forest in respect of any.

spec1ﬂed forest produce under any law for the time being in force, may

- transport such produce for his domestic use or consumption in such quantity

_ and subject to such terms and conditions as may be prescribed.

" (3) Any person desiring to sell the specified forest produce may sell o
- them to the aforesaid Government ofﬁcer or agent at any depot sitnated

o w1th1n the said unit;

Prov1ded that the State Govemment the Govemment Officer or agent .

shall not be bound to repurchase the speclﬁed forest produce’ once sold.

9, A close look at the aforesaid provision would reveal that a grower of
- _forest produce other than Mahua 'may transport his produce from any place -
.within the unit wherein such-produce is grown or is found to- any other place in
that unit and any person may transport the specified forest produce not exceeding -~
the quantity as may be prescribed-. from the place of purchase of such produce -

to.the place where such produce is required for his bonaﬁde use or for consumption.

10, Furthermore, any person having rlght of nistar in any forest in respect of .
". any specified forest produce under any law for the time being in force, may

transport. sich produce for his doméstic use or consumption in such quantxty and T

- _-subject to:such terms. and cond1t10ns as may be prescnbed
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11. In the case at hand it is. not in dlspute that the sald Smt Durpatl had the

pernnssron to cut 60 Teak wood standlng over land beanng Khasra.No.233; 234 - |
and 273 admeasunng 2.431 héctargs.at Patwari Halka No.7 village Jadiya District .. - .
~ Betul. It was therefore, tawful on “her part that she got those trees transported C

from vrllage Jardya to the Depot Mohda.

12. Itishowever, rmmatenal in the present case that subsequently 1t was s found. _
that on the basis of wrong ¢ demarcation of the land ‘by. respective Patwaris. the

- trees were.cut from the land belongmg to the persons and from the Government land T

13 Secnon 15 of the Adhlmyam 1969:

© 15;Search and seizure of property liable to: conﬁscatlon and procedure

therefor(l) Any Forest Officer as may be notified by the State Governmient' . * -

Or any Pohce Officer not ‘below the rank of an Assistant Sub Inspector] or any -
other person authonsed by the State Government may, “with a.view 'to securing S

: complrance with the provisions.of this Act or the rules made thereunder or to’ Do

: ‘satrsfylng ‘"himself that the said prov151ons have beeri comphed with-

(i) stop and search any person, boat , vehicle or. respectable '
' _' - ‘'used or intended " to. be used for the transport of specrﬁed
" forest produce" : .

' (ii) enter and search any place

. (2) When there is reason to believe that any offence under this Act. has T

been. committed in respect of any specified forest produce, any forest
officer as may be notified by the State Government or any Police Officer .-
.ot below the rank of Assistant Sub- Inspector] or any person authorised by . - -
‘ the Stdte Government. in ‘this behalf may, seize such specified forgst produce :

" along with all tools, boats vehlcles ropes, chains or any other. ‘articles used - ..

o m committing such offence under the provrsrons of this Act.

(3) Any officer or person selzmg any property under th1s sectlcn shall
* place on all such property a mark-indicating that the same has been so seized -
~.and.shall, as soon as may - be, either produce the. property seized Before:the K
- . officer not below the rank of an Assistant Conservator of Forest. authonsed by

. .?J .

", "the Sfate Government in this behalf; by notification (hereinafter | referred to.as | .

<. the authonsed officer) or where it is having régard to quantrty or bulk or other, ‘
gemnne difficulty; not practrcable to produee the: property seized “before the '

_ - authorised officer, make a report about the seizure "to the authorised officer,-or B
_ where it'is 1ntended to ldurich criminal -proceedings.” against the offender<. L

;mnnedlately make report of such seizure to the Magistrate having jurisdiction to -
- try the offence on account *.of which seizure has been made:

_ ~ Provided that, ‘when the specified forest: produce with respect to- . “
e whlch such offence is beheved to have been commltted is the property of -
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_' Govemment and the offend.,r is unknown, it shall be sufﬁcrent 1f the ofﬁcer_ I
: makes as soon as may be a report of the circumstances to his official superior. . -

) (4) Sub_;ect to the provisions of sub-stction (6 ), where the authorised .
- officer upon production before him of the specified forest produce or upon
receipt of report- about the seizure, as the case may be, is satisfied that -

-offence has been committed in respect thereof, he may, by order-in writing

and for reasons to be recorded confiscate the specified forest produce so -

* seized- together with-all tools vehrcles boats, ropes, chains or. any other

. articles used in committing such offence. A-copy of order of confiscation

shall be forwarded without any undue. delay to the Conservator of Forest
of the circle in Which .the ‘specified forest produce has been séized.

" (5) No order confiscating any property shall be made under sub section

e (4 ) unless the authorised officer-

. (a) sends - an intimation in forms prescnbed about initiation -of i
proceedings for confiscation of property to the Magistrate
‘ havmg jurisdiction to try the’ oﬂ’ence on account of which the
seizure has been made;

(b) issues a notice in writing to the person from whom-the -

s - property is seized , and to any person who may appear to the

authorlsed ofﬁcer to have some interest in such property, N

(¢) affords an opportunity to the persons referred to in clause
' (®) of making a representation within such reasonable time
- as'may be specified in the notree agamst the proposed_
confiscation ; and =

(d ) gives to the officer or person effecting the seizure and the
person or persons to whom notice has been issued under- -
clause (b), a hearing on the date to be fixed for such purpose.

(6) ‘No order of confiscation under sub-section (4) of any tools, vehicles,”
boats, ropes, chains or any other articles (other than specified forest produce
_seized) shall be made if any person referred to in clause (b) 6f sub-section
(5) proves to the .satisfaction of authorised officer that. any such: tools,
vehicles, boats, ropes, chains or other articles were used without his knowledge.
or connivance. or as the case may be, ‘without t.he knowledge or connivance
of his servant or agent and that all reasonable and necessary precautions
- had been taken against use of objects aforesald for commission of an offence -
under this Act. : - :

{7 The- prowsrons of Sectlons 102 and 103 of the Code of Cnmmal‘ .-

Procedure, 1973 (No.2 of 1974) reIatmg to search and seizures shali so far

: as may be’ apply to searches and selzures under this Seet:lon
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14. It is therefore, necessary that there has to be a knowledge'or.‘com'livance,

for holding a person guilty of an offence under section 5 of the Act of 1969.

15. The facts of the present case discloses that trucks of the petitioners * .

were hired by one Smt. Durpati who had in her possession a valid sanction to cut
60 teak trees standing on her land. The trees were then cut in presence of
forest officials who also supervised the loading thereof in respective trucks. These
trucks were admittedly to be taken to the Depot at Mohda which is at the distance
of 17 Kms. The transit pass were prepared and in the process thereof the trucks
were taken to Mohda. It cannot therefore be pathered from these facts that
there was any connivance for committing a forest offence.

16. Since the transit passes were being preparéd in the Range Office, Mohda
and after the ‘instruction accorded by the DFO to issue transit pass the trucks
were loaded with hammier impression in each teak wood' and were being carried
from the place where they were loaded, ie., from village Jadiya to Range
-Office Mohda. All these activities were carried out under the supervision of
forest officer who were present.on the spot, i.e., in village Jadiya. Therefore, it

cannot be said that the petitioners were unauthorizedly carrying away the forest

produce as-would invite a forest offence under section 5 of the Act of 1969.

17.  Therefore, in the considered opfnioq of this Court no offence can be said
to have been made out under section 5 of the Act of 1969 as would entitle the
respondents to proceed with the confiscation of the petitioners' seized trucks.

18. In the result the petition is allowed. P.O.R.-412/13 is hereby quashed.

Respondents are directed to forthwith return the trucks bearing Registration Nos.
M.P.No.19-7900, M.P.26-D-1756, MBC-8041, MP-09-K-3555 and Truck No-M.P-
L-3361 to respective petitioners under their acknowledgment .

15. The petition is allowed to the extent above. However no costs.

Petition allowed.’

"~ WRIT PETITION
"Before Mr. Justice Sanjay Yadav

17 June, 2009* -
UNION OF INDIA _ N " ... Petitioner
Vs. ’ ) . : - '
CENTRAL INFORMATION COMMISSIONER & anr. - ... Respondents

A. Right to Information Act (22 of 2005), Section 8(1) - Exemption

from disclosure of information - Department claiming exemption u/s 8(1) from '

disclosure of information regarding materials forming' the basis for issuance

*W.P. No.5704/2009 (Jabalpur)
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of the charge-sheet and initiation of a D.E. - Held - A Govt. Servant have an

access to the material forming basis of the charges and initiation of D.E,
which can be utilized for his defence - It cannot be presumed that the D.E.
gets impeded. : (Para 8)

S E. . gEAT BT AR AR (2005 T '22), ©IRT 8(1) ~ I B
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B.  Right to Information Act (22 of 2005), Section 8(1)(e) -
Exemption_ from- disclosure of information - Disclosure -of vigilance

relationship - Held - Vigilance Department is not a private secrete service
but an establishment operating under the rules - I, therefore, cannot be said

. that a fiduciary relationship exist between the Vigilance Department and other

department of Union of India as would deprive an employee, who has been
subjected (0 a D.E. on the basis of Vigilance Department's investigation

‘report, to have an access to the information or the record. " (Para 11)

L I W AR afRifrEE (005 wT 22), G 8(1)() — S
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C. Right to Information Act (22.0_f 2005), Section 8(1)(g) -
Exemption from disclosure of information - Department claiming exemption
on the basis that the disclosure of information sought for would endanger

‘'the life or physical safety of person associated: with the investigation - Held
- No such material is brought on record to justify the avermets - Since the

‘investigation report - Department claiming exemption on the basis of fiduciary

investigation report forms the.basis of initiation of a D.E. - It cannot be-

prestimed that the report was submitted for law enforcement or for the security ..

purposes.. =~ (Para 12).

T NI BT AR AP (2005 BT 22), Ewr 8(1)(h) — wEAT .
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D nght te Information Act (22 of 2005), Section 8(1)(h)
- Exempnan from disclosure of information - Department claiming exemption-.~

on the basis that grant of information would impede the powers of.
investigation .or apprehension on proseculion of offenders and being the -

. -basic document on which charges were 'framed, will affect the prosecution. -

. Held - There is no chance for impeding of process of investigation as -

"apprehended, because already a charge sheeet has been framed and the

- D.E. is initiated. Ce : ) (Para 12) |

AT & . s (2005 T 22), A B(1)(gE) —

;Waﬁnﬁﬁmﬁmmﬁaﬁﬁs‘m%ﬁ%ﬁm%m%aﬁﬁﬁ
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SR Sudhzr Shr:vasrava for the petitioner.
' ORDER

.7",$Wﬁﬁﬁﬁ ﬁmﬁﬁwwgﬁﬁmmﬁmﬁiﬁﬂmmﬁmﬂ o
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SANJAY Yapav, J. -Clalmmg exemption from disclosure of information under
- section 8(1), (e), (8) and (h)of the Right to Information Act, 2005 (heremafter o
* referred to as-Act of 2005), the petitioner, Union of India, thiough-its General " .
~ Manager, West Central Railway Jabalpur calls in question the legahty of the order -
. dated 1.6.2009 passed by the Central Informatlon Comm:sswn ina second Appeal

. prcferred by respondent No. 2.
2. The following information on 1.12.2008 was sought by the respondents No.2,

.. 'who has been subjected to a departmeital enquiry on the alleged misconduct,”

e 'formulated on the basis of the investigation report by the Chief Vigilance Officer:

- '1.1. The attested readable Xerox copy of complete Investigatlon
Report of investigating Agency. .

"12 The attested readable Xerox copy of list of ' allegations" on .
the-basis of which the investigation was’ carried out. s

. 1.3 The attested readable Xerox copy of Invesngatlon Report on'
- the basis of which the "allegations" were substantiated.

1.4 The attested readable Xerox copy of remarks of the CVO on

the established allegations taken forwarding the documents. for

- first stage advice of CVC as laid down. in terms of CVC's Circular
- 'NZ/PRC/1 dated 09-05-2005 (Office .Order No.30/5/03).

1.5_'The"attestéd.r'eadable.Xerox copy of remarks of the

[y

L
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Disciplinary Authonty on the "allegations" offered before the case
. - was sent to CVC as stated in terms.of CVC's aforesaid cucular e
- dated 09-5-05. - . :

1.6 The attested readable Xerox copy of pagcs wherein decision ,

" of CPO, SDGM, and GM was recorded on recommendation. of
SDGM after completion of investigation by CVI in my case after .
recording my clarifications and before, the case was. scnt for first
stage advice of CVC.-

1.7. The attested readable Xerox copy of letters of SDGM
- Railway Board & CVC whereby the case was referred to CVC
for obtaining First Stage Advice of CVC.

1.8 The attested readable Xerox copy of R_ule stating whether
the recommendations/advices of CVC are of advisory nature OR. -
mandatory & binding on Disciplinary Authority. -

1.9 The attested readable Xerox copy of the First Stage Adv:cc
of CVC. ' .

1.10 Whether in the chargos proposed In my case has "Vigilance
Angle" as defined in para 206.1 or 206.2 of Vigilance Manual. If
it is of the nature of aforesaid Para 206.2, please give attested
readable Xerox Copy of Noting of Files (indicating the No. of
files) OR other correspondence complymg with the followmg
provisions:

"The Disciplinary Authority and the Chief Vigﬂance Officer should
carefully study the case and conclude whether there is reasonable
grounds to doubt the integrity of the officer”. '

.. 3. The respondent vide letter. dated 10/12/2008 was informed about item No.1.8

) "and 1.9 as under:

"Item No.1.8:- There is no such of rules available in the concerned
file. However as per the CVC. Website cve.nin.in CVC tenders
independent & 1mpart1a.l advice to thc dlsclplmary & othcr _
authorities. - )

Ttem No.1.9:- Certifled copy of the First Stagc Advice of CVC 1s , ‘
attached herewith please.

4. Whercas for other information it-was stated that the mformatlon cannotbe =
" given because of the initiation of departmental enquiry. The grant of information

would impede the powers of investigation or apprehension on prosecution of
offenders, and being the basic documents on which charges were framed, will
affect the prosecution. Thc e\emptlon was c]almcd under section 8(1) (h) of thc o
Actof2005 ST o : M
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S50 I the ﬁrst appeal- preferred by- the respondent No.2, he did not get the g
. desired inforination; therefore, he preferred a second appeal before the 'Central

Information Commission, which has since been allowed -by the 1mpugned order .

calling iipon the petitioner to give the complete information before 20.6.2009:.
6.  While challenging the order and hot drsputmg the fact that initiation of a

called upon’ to. investigate matters of corruption against their superiors and

colleagues which often create hostlhty and if the miaterial collected by the Vigilance .
- cell is allowed.to be furnished to the delinquents, theni there is a likelihood to
wctlmrzatlon harassment of these Vigilance officials, and therefore, their secrecy

and non-disclosure is éssential,’It is further urged that since the respondent No2

the Vrgrlance department, the parting with information- would cause prejudice and.

will adversely affect the Department Eriquiry. It is'contended that the prowsrons '

. .departmental enquiry against theé petmoner is.on the basis of the investigation - |
- report by the Chief Vigilance Officer, it is contended by the learned coutisel.for
.the pentroner that the Vigilance officials in Railway establishinent are very often

. is sub]ected toa departmental enquiry on the basis of the mvestlgatlon report of

contained under Section 8(1)(e)(g) & .(h) exempts the petitioner from giving -

information pertarmng to the investigation by the Vigilance Department

7.  After consrdermg the submissions put forth by the learned counsel for the

petitioner the. question which falls for consideration is. whether in the back drop of
the facts adverted to the petttroner can claim exemption under section 8(1) of the

-Act of 2005 from disclosure of information regarding the materials forming the

basis for-i issuance of the charge sheet and initiation of a departmental enquiry.

materials which are taken into, consideration during the fact finding enquiry ora
wgllance investigation, as'in the present case, and such material though form the

-basis of initiating a departmental enquiry, but may not be relied upon by the
. department and is held back because a charge can.also be established on'the
" basis of "preponderance of probablhty" and not on the tule of "strict proof" .This
_ leaves a ‘vide .gap between the. reasonable opportunity afforded and actually =~

"+ aviilable ta the delinquent. ‘Therefore, if while taking aid of the provisions contained =
. in the Act of 2005 a Government Servant have an access to the. material forming.

basis of the charges and the initiation of departmental enguiry, which he can utilize

9. Now coming to the provisions of the Act of 2005. The object of the Actis to

- F—

: .8: " - Inservice Junsprudence, it is a settled prmcrple of law that itis inéumbent " -
upon the prosecution to ensure the access of the charg. sheeted employee to the 2 ;
) documents or the material relied upon in the charge sheet. There are however, .

for his défence, it cannot be presumed that the departmental enquiry gets impeded, -
as has been contended by the petitioner, while denymg the information.

. "secure to the citizens access to information under the control of public authorities, order .
o to promote transparency and accountabllrty in the workmgs of every publre authonty

“ %3

.&i; ..
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'10. Sectlon 2(f) defines- "mformatlon to mean any matenal in any form,

including records, documents, memos, e-mails, opnnons advices, press releases,
" circulars, ordefs, logbooks -contracts, rcports papers, ‘samples, models ‘data material

"~ heldinany electronic form and information relatmg to any private body which can o

' be accessed by a. pubhc authonty under any other law for the time. being in force".
Whereas the ' 'record" as defined under sect1on 2(3). includes:

(1) any documents, manuscript and file; . ' '
“(ii).any microfilm, microfiche and facsmlle copy of a document

(iii)any reproduction of image or 1mages embodled in such mlcroﬁ]rn '
(whether enIarged or not)

. And ‘the rlght to. mformatlon under sect:on 2(]) means the r1ght to
" information accessible under this’ Act which is held by or under the control-
i of any public authonty and ‘includes the right to - :

(1) inspection: of work, ‘documents, records

(u) taking . notes extracts -or certified. coples of documents or records

. (i1i) taking certified samples of material; o : _
(1) ’obtammg information in the form of dlskettes 'f-loppies', tapes, video .

" cassettes or:in .any otherelectronic mode or through printouts where such. -7 . -~

. information is stored in a computer or in any other device;

Sectlon 3(1) (e) (g) and' (h) whereupon the rehance is placed by the petmoner'_ . '
_ st1pulates e -

(1) Notw1thstand1ng anyﬂnng contamed in thls Act there shall be LT

-~ no obligation to give'any citizen ..

‘ * -(e) information avallable toa person m'h:s ﬁduc1ary relanonshlp,
-+ unless ‘the: competent authority-is satisfied that the larger public™. ' - -
imerest warrants the diclosure of such information; o

~ .. (g) information, ‘the dlsclosure of which would ‘endanger the 11fe K
. or physmal safety -of any person_or identify the source of .-
- information or asswtance grven in conﬁdence for law enforcernent
_* or security purposes; .. :

. o (h) information which would impede the pror:ess of mvestlgatron
"+ or apprehension or prosecutlon of offenders; -

CI Though the ‘expression "ﬁduc1ary relatronshlp as-it éxist in clause (e) of .

_'sub sectlon (1) of section'8 is not defined in the' Act of 2005 but the ‘same as :
defined in P..Ramanatha Aiyar: Law Lexicon: 1997 Edition means". The relationship ’
" between trustee and their. cestui que trust” A relationship between the-petitioner -

. ‘and:the ‘vigilance department, which is not a private Sccret Service, but an” -~
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estabhshment operatmg under the Rules, it therefore cannot be said that a ﬁducxary '
relationship exist between the vigilance department and other department of the -
petitioner as would deprive a citizen and more particular an employee,who has. -
been sub_]ected to a departmental enquiry on the basis of Vigilance Department's
" investigation report; to have an access to the "information" or the "record”. The _
interpretation which the petitioner intends to put to the expression would curtail” *
the operation of the Act, 2005 and would deféat the very purpose-and object for * -
which the.Act has been brought into existence. It is not the amblgmty but -
transparency which the Act.of 2005 -aims at. e

T 12, Furthermore no material is brought on record to _|ust1fy the averments that
the disclosures of information sought for would endanger the life-or physwal safety
of any person who have associated with the investigation.- And since the .
investigation report forms the basis of i initiation of a departmental enquiry it cannot
be presumed that the report was submitted for law enforcement or for the Ssecurity”
purposes. Neither-is there any chance for impeding of the process of investigation . - _
as apprehended because already.a charge sheet has been framed and the:
departmental enquiry is initiated. ~ : '

- 13. Having thus con51dered this Court is of the opmlon that the 1mpugned order_ .
does not suffer any infirmity,rather it is in conforrmty with the Ob_]ECt and the
provisions of Act of 2005. .

14. In result the petition fails and is hereby dismissed in hmme Hovx. cver, no -
costs : . S
' . Petition dismissed: IR
- LL. R. [2009] M. P, 2830
‘WRIT PETITION
Bgfore Mpr. Justice S.C., Sharma
30 June, 2009%

AMAN TRADING COMPANY (MIS) L .. ... Petiioner - -,
VYAVISAYIK EVAM AUDHYOGIK e EPEE
"SAHAKARI BANK -& anr. - o ST Respondems

Securitisation and Reconstructmn ‘of Financial -Assets and | . A

Enforcement of Security’ Interest Act (54 of 2002), Section 13(2), -
Constitution, Article 226 - Writ Petition - Maintainability - Held - Proceeding
under the Act and violation of guidelines framed by Reserve -Bank-of India =
in respect of a Cooperative Bank -Writ petition is not maintainable as an- -
alternative remedy is available under the Act. .. | .-+ (Para3)

. *W.P. No.408/2009 (Gwalior) _

e
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ﬁﬁumﬁaﬁmnﬁrﬁmmgﬂ?ﬁﬁawnﬁqﬁrﬁewmﬂ

' 'aﬁ%rﬁ‘rw (2002 T 54). EIRT 13(2), WfEm, agwew 226 — Re-afyer - . -
. Oryofgar — s — m%mmﬁaﬁvqﬁtﬁuﬁﬁﬁamﬁ
- -_aﬂqiﬁeéaia%mﬁﬁ?ﬁememﬁw fifemf%rcmq’mvﬁue‘cﬁ%‘

mmﬁma}mfhﬁﬁwwwel '

. -Cases referred :

.- AIR 2007 SC 1585, AIR 2008 Kerala 137 (DB), AIR 2008 MP 193, AIR .
2008 (NOC) 44 (Bom). :

- JP. Mﬁshra G.S. Sharma & Sandeep Dubey, for the pet1t1oners
. Gajendra Bhargava for the reSpondents :
L ’ - ORDER.

SC SH.ARM}\,-J. —Regard being had to the s1m1htude of the controversy S
involved in this.batch of writ petition they were heard analogously together and

. disposed of by this singular order. For the sake of convenience the facts in ert . g

"~ Petition No,408/2009 are exp051ted herein,

_ 2. - The petitioner before this Court Has filed this present writ: petmon bemg o
. aggrieved by the action of the respondent:Bank in 1ssu1ng notice under Section

- ~13(2) under the provisions of Securitization and'Reconstruction of Financial Assets -

.. and Enforcement of Security Interest Act, 2002. The contention of the petitioner )
" is that the petitioner Company has availed financial assistance from the respondent

Bank:- and as the account became irregular a notice was issued on 02-09-2008"

. under Section 13(2) of the Securitization and Reconstruction of Financial Assets - -
- and Enforcement of Security Interest Act, 2002 directing him to discharge his full -
*liability by depositing‘Rs. 10,14,811/-. The petitioner has further stated that the-
" provisions of the . Securitization and Reconstruction of Financial Assets and
. ‘Enforcement of Security Interest Act, 2002 are not at all applicable in the case of - ~ - -
- petitioner and leared counsel for the petitioner has relied upon a judgment delivered
".by the Apex Court in the case of Greater Bombay Co-operative Bank Ltd. V.

. i M/s._United Yarn Tex. Pvt. Ltd. & Ors. 2007 AIR SC 1585. Leamed counsel for

. the petitioner has also stated before this Court that the action of the respondent
" Bank is par se illegal and arbitrary and they have violated the guidelines framed.
: by the Reserve Bank of India and the account of the petitioner cannot be classified. =~
_.as NPA, The petitioner has also contended that the action of the respondent Bank ™ .

" is"an unilateral action and without deciding the Ob_]CCtIOIl raised by the petitioners, '

the Bank is proceeding ahead in the matter. Besides this other grounds have also :
been raised regarding maintainability. of the proceeding under the Securitization -

" and Reconstruction of Financial Assets and-Enforcement of Security Interest

A Act 2002 The petitioner has prayed for following reliefs before this Court:-

(r) In view of rhe Sfacts and grouna’.s mentioned in the wrzt



| 2832 e LR [2009]M ) _.{_'
- AMANTRADINGCOI\[PANY(PII/S)VS.V EVAMA.SAH.BANK L

" ‘petition and further in view of the documem annexed )
thereto the humble petitioners most respectfully prays thai
this Hon'ble Court may kindly be allowed the writ petition”

"~ and issue a writ of mandamus and or/any other
appropriate writer or direction against the Responderits
and quashing the impugned notice - of 13(2}) of '
Securitization and Reconstruction of Financial Assets and
Enforcement of Security Interest Act, 2002 dated,
02.09.2008 and Annexure P-3 and ‘the entire proceeding/
action initiated against the peﬂtwner under the act 2002
with the further directions to the respona'ent to allow the

- petitioner fo repay the loan amount in installment.

(ii) That passing any other order or direction, which thrs
' Hon’ble Court may deem fit and proper -in the facts and -
- circumstances of the case. .

(iti) That the respondents be directéd not to auction or took
possession of the petitioner's house and-time to deposit
©the balance amount may kindly be granted. -

(iv). That the respondent be directed to recalculate the amount
of interest on the basis of circular and guidelines .issued
by the RBI and RRB and also-directed to adjust the amount
which was. a’epomed by the pemwner with the respandent
Bank. .

(v) That the cost ofpetmon may kmdly be allowed © the -
petitioner. ' -

L

30 A reply has been filed on behalf of respondent No. 2 Bank and it has been  ~

stated in the reply that the respondent No. 2 Bank a cooperative Bank and it is the

Bank for the purpose of Securitization and Reconstruction of Financial Assets. -

and Enforcement of Security Interest Act, 2002. The respondents have further

stated that the proceedings. were initiated against the petitioner under sub section . -

3 and 4 of the Section 13 of the Securitization and Reconstruction of. Financial

Assets and Enforcement of. Security Interest Act, 2002 and the petitioner is-

certainly having an alternative remedy under Section 17 of the’ Securitization and

!

Reconstruction of Financial‘Assets and Enforcement of Security Interest-Act,. -

© 2002 and the present writ petition is not at all maintainable before this Court. The

respendénts have also stated that the-accoéunt of the petitioner became irregular
-and was declared as NPA and the respondent Bank has demanded the outstanding
. " dues from the petitioner for closing thé entire account. It has also been stated that

msplte of repeated rcquests the pet:tloner d1d not deposned the amount and-.
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“-therefore, a notice under Sectlon 13(2) was issued to the petmoner on 02- 09-2008

. for depositing outstandmg dues of Rs.-9,73,228/- as on 31-08-2008." It has been

further stated that the petitioner.did not deposited the aforesaid outstanding amount

"~ and therefore, after expiry of 60 days period as provided in the said notice under ‘

* Section 13(2) of the Securitization and Reconstruction of Financial Assets and

.

o

"~ Enforcement of Security Interest Act 2002, further notice was issued to the
* - petitioner under Section 13(4) of the Securitization and Reconstruction of Financial
- Assets and -Enforcement of Security Interest Act;.2002 for taking peaceful -
| possession of the. relevant property under ‘the security of sald account. The -
.~ respondents have- further stated that the present. writ petition Was filed by the

petitioner and by-virtue of an interim order. passed by this Court on-30th January, -

L 72009, ric further action has been'taken in the matter. The respondents have prayed
_» . for dismissal of the writ petition and have relied upon a judgment delivered by the -
> Division Bench'of Kerala High Court in.the case-of George Kutty Abraham and

= others Vs. Secretary, Kottayam District Co-operative Bank Ltd. and others

" . 'AIR 2008 Kerala 137 (DB) The. respondents.have also relied upon a Judgment.' o
7 -delivered by the Division Befich of this Court in thé case of Hafiz Zakir Hussain
- Vs. Akola Janta Commercial Co- -operative Bank Ltd. AIR 2008 Madhya
. . Pradesh,'193. Learned counsel for the respondents has also relied upon a judgment -
" delivered by a Division Bench of Bombay High'Court in the case of M/s. Khaja
. Industries & etc. Vs. State.of Maharashtra. & Anr. etc. AIR 2008 - (NOC) 44
.. (Bom.). In’ the.aforesaid case the Dmsmn Bench has dismissed the writ petition™- . . .. .
"7 filed challenging the Constitutional validity of Section. 13 and 17 of the Act, 2002 )
- .. and has-also held the action of the Bank in consonance with the provisions of -’

" . Securitization and Reconstruction of Financial Assets and Enforcémient of Security”

o Interest Act 2002. The Division‘Bench has also held that the. Securrtlzatlon and. -

- .-Reconstructlon of Financial Assets and Enforcement of Secunty Interest Act;

'2002. is applicablé in respect of the Cooperatlve Bank and respondents have oo

i _prayed for dismissal of the writ petmon

4. Heard learned counsel for the pames at length and perused -the record

5. Inthe present case, the petitioner has not disputed the financial assmtance.-

* . -extended by the respondent Bank which is certainly a Cooperative Bank registered -
under the provmons of M.P. Cooperatlve Societies Act, 1960. It 1s also not been’ : .
" disputed by the petitioner that the account of the- petmoner became NPA and a: -

- notice was issued to the petitioner under the provisions of Securmzatlon and -

... Reconstruction. of Financial Assets and. Enforcément of Security Interest Act, .-
'2002. The return filed by the Bank reflects that a notice was initially issued under . -
Section 13(2) of the Securitization.and Reconstruction of Financial Assets and

i - Enforcement of Security Interest Act; 2002 on 02-09-2008 directing the petitioner

T to deposit the outstanding amount of Rs. 9,73,228/-, however, the same amount
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_ was not deposited by the petitioner, therefore, a notice was issued under Section  * '

13(4)-ofthe Securitization and Reconstruction of Financial Assets and Enforcement

property. The Apex Court while dealing with the case of Grearer Bombay Co-.

.':.'I.L:l'?;.['zo'()b]-M..A'P., ST

of Security Interest Act, 2002 for taking peaceful possession of the relevant N

perative Bank Lid.. Vs M/s. United Yarn Tex.- Pvi. Ltd & Ors. AIR 2007 SC .

1584 has held as under:-

. - "59. The RDB Act was passed in 1993 when Parliament had = " -
" before it the provisions of the BR Act as amended-by Act No. -
" 23 .0f 1965 by addition of some ‘more clauses in Section 56 of
.+ the Act. The Parliament was Jully aware that the provisions of
- «the BR Act apply to- co-operative societies as they apply fo
- .banking companies. The Parliament was also aware that the
. definifion. of ‘banking company' in Section 5 (c) had not been- o
“altered by Act No. 23 of 1965 and it was kept intact, and in = - .
.- fact additional definitions were added by Section 56(c). "Co-
* operative bank" was separately defined by the newly inserted _
. ‘clause (cci) and "primary co-operative bank" was similarly -
" separately defined by clause (ccv). The Parliament was simply
. assigning a meaning to words; it-was not incorporating or
. .even referring to the substantive provisions.of the BR Act. The
-meaning of 'banking company’ must, therefore, necessarily be
" strictly confined to the words used in Section 3(c) of the BR
.7 Act. It would have been the easiest thing for Parliament to say
. . --that 'banking company’ shall mean ‘banking company’ as

defined in Section 5 (c) and shall include 'co-operative bank' R

as defined in Section 5 (cci) and ‘primary co-operative bank’. -
as defined in Section 5 (ccv). However, the Parliament did not
" do so. There was thus a conscious exclusion and deliberate
- commission of co-operative banks from the purview of the RDB -
Act.-The reason for excluding co-operative banks seems to be
that* co-operative banks have comprehensive, self-contained
‘and less. expensive remedies available to them_under the State
Co-operative Societies Acts of the States concerned, while
. .. other banks and financial institutions did not have such speedy .
. remedies and they had to file suits in civil courts.”

.- A Division Bench of this Court whilé-dealing‘with a'similar issue wherein action

was initiated by the Cooperative Bank by invoking provisions of the Securitization

and Reconstruction of Financial Assets and Enforcement of Security Interest Act,

.- 2002 hastheld that Section 2(c) of Section 13 includes 4 Cooperative Bank within the B
" definition of Bank-by virtue of the notification of .the Central'G'overqment and a .

)
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. Cooperative Bank can-take action undér the provisions of Securitization and
" Reconstruction of Financial Assets and Enforcement of Security Interest Act, 2002 -
. for recovery of advance loan. The Division Bench of this ‘Court in the case 6f Hafiz. .
- Zakir Hussain' Vs. Akola Jantd Commercial Co-aperarive Bank Lid.- AIR 2008
. _Madhy_é Pradesh, 193 in paragraphs 6,7, 8, 9,410, 11,12 & 13 had Leld as under:-

b

6. From the aforesdid rival submissions raised at the Bar it
. +Is luminescent that the centripodal. question that emerges for .
- ..that emerges for adjudication whether the learned Single
- Judge is justified in holding that the respondent a co-operative
.. bank, is entitled under-law-to take action under the 2002 Act
" against ‘the appellant herein. Submission of Mr. Yadav, learned
. counsel for the appellant is that.if the principles laid down in . .
.Manoj Tarwala (supra) are properly understood and .-
. appreciated there can be no trace of doubt that a co-operative
- bank being not a banking company cannot fake recourse to’
* the provisions engrafted under 2002 Act. In the case of Manof *
- Tarwala -(supra) a Division Bench of this Court while
. -answering. the reference made by the learned Single Judge in
~ - | respect of the issue whether the co-operative Bank comes within
- the ambit and sweep -of the 1993 Act has opined as under:

= ."We agree with. the aforesaid reasons of the Division Bench
- - .0f the Rajasthan Hihg. Court and hold that Parliament did not -
< - intend to, includ'e.'.'requery of debts ;iue fo the co-operative .’
. - bank within the ambit-and sweep .of ihe, 1993 Act. With great -
U respect, we.are .unable . to persuade ourselves to accept the”
wot .. view of the:Division Bench. of the Bombay High Court in the
“iU . . Uicase.of Shamrao Vithal Co-operative; Bank Ltd. (AIR 2003 .
"¢ 7 Bom’205) (supra).and the view of the Full Bench of the Bombay . -
‘High. Court in-the ‘case of Narendra Kantilal Shah (AIR 2004 -

& Bom 1 66) (supra) ~that debts due fo a co-operative bank would.
[« also come within ‘the, ambit. and- sweep of the 1993 Act.The =
. conclusions in the Division Bench and the Full Bench .

judgments of the Bombay High Court aie based on Section 56 . -
L inPartV of the '19'49"-;4.&'{,-_‘ but as we have held above, by ..
I T Section 56.in Part V of the:1949 Act only-are made applicable. -.
. 7 to’co-operative societies carrying on ‘banking business and .. _.
L1407 the'said Section'56 of the 1949 act -cannot be constried to..
- mean’ that. the provisions of the-1993. Act are also .applicable -
“ .. fo co-operative societies carrying on a banking business. For .-.. .
c T Tithe aforesaid reasons, we aqre al.'s"o-_un@bfe“ffd;.pérsuade ourself- -~
o “to- aceept the .coriclusions. of thé-‘Fu?)f;_;Iiten.f:h,-bf the Andhra < -

R IS S U T [ T2 L AL F [
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' '_Pradesh High Court in M. Babu Rao, AIR 2005 (NOC) (AP)

" 661 (supra) that recovery of debt to Rs. 10 lakhs or more by a
" co-operative bank is within the exclusive jurisdiction of the

Tribunal constituted under the 1993 Act. The first question of
: Iaw referred to us is answered accordingly.”

7. In Greater Bombay Co-operative Bank Ltd. [AIR 2007 SC

1584] (supra) the Apex Court was dealing with rhe facet..

C whether debts due.to the co-operative banks consntuted under’

- the Co-operanve Societies- Act of the Maharashira and Andhra
. Pradeésh could be covered under the provisions of the 1993 -

. Act. Their Lordships in paragraphs 88 and 89 have expressed
_ the opinion as under :

"88. For. the reasons stated above and adoptmg

E pervasrve and. méaningful interpretation of the . = 7

.-provisions of the relevant Statutes and Entries 43,

. 44 and 45 of List I and Entry 32 of List Il of rhe."-:' e

Seventh Schedule af the Constztutmn we answer- the +
Reference as under:-

Co-operative banks’ established under the :'

. Maharashtra Co-operative Societies Act, 1960 [ MCS
- Act, 1960];-the:Andhra Pradesh Co-operative
‘Societies Act, 1964 [ APCS. Act, 1964] and'the Multi-~
State Co-operat:ve Societies Act, 2002. [ MSCS Act,

- 2002] transacting ‘the business of banking, do nof .
fall within the business of banking, do-not fall- within. .- ' "
the meaning of "banking company” as-defined in =

. Section 5(c) of the Banking Regulation Act, 1949 (BR. , '-

Act). Therefore the provisions of the Recovery of =
‘Debts Due to Bank and Financial  Institutions

. Aet, 1993 (RDB ‘Act)by invoking the Doctrine of . o
incorporation are not applicable to the recovery of =~ . - .

" . dues by the co—operatrves from their members..

89. The field of Co-opérative societies . cannot be
. said to have been covered by ‘the-Central Legislation
' by reference to Entry 45, List I of the Seventh
Schedule of the Constitution. Co-operative Banks
constituted under the Co-operative Societies Act
" enacted by the respective States .would be covered .

by co-operative societies by Entry 32 of List Il of . L

Seventh Schedule of the Constitution of India."

(59
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8. Form the aforesaid decision is it vivid that the Co-operative
- Bank is not a banking company and -therefore, it cannot

recover ifs debts or dues by taking recourse to the 1993 Act
as it is not a bank within ihe dictionary clause and the scheme
of the 1993 Act. The fulcrum of the matter is whether the said

decision can be taken aid of by learned counsel for the

appellant to build an edifice for the conclusion that the 2002

Act is not applicable. M. Vipin Yadav, learned counsel for -

the appellant has invited our attention to paragraphs 30 and

31 of the decision rendered in Greater Bombay Co-operative
. Bank Ltd. (supra) in which their Lordships were dealing with

the 2002 Aect. For the proper appreciation it is thought
appropriate to reproduce both the paragraphs: '

“30. The Parliament had enacted the Securitistion and
Reconstruction of Financial Assets and Enforcement -
of Security Inferest Act, 2002 ['the Securitisation Act']
which shall be deemed fo have come into force on
21st day of June 2002. In Section 2(d) of the
Securitisation Act same meaning is given to the word -
‘banking company’ as is assigned to it in clause (e)
of Section 5 of the BR Act. Again the definition of
‘banking company’ was lifted from the BR Act but while
defining 'bank’', Pariiament gave five meanings to it
under Section 2(c) and one of which is 'banking’
company’. The Central Government is authorized by
Section 2 (c)(v) of the Act to specify any other bank
for the purpose of the Act. In exercise of this power,”..
the Central Government by Notification ddted
28.01.2003, has specified "co-operative bank" as
' defined in Section 5 (cci) of the BR Act as a "bank"
. by lifting the definition of 'co-operative bank’ and
‘primary co-operative bank’ respectively from Section.
56 Clauses 5(cci) and (ccv) of Part V. The Parliament
has thus consistently made the meaning of ‘banking
company’ clear beyond doubt fo mean ‘a compary
engaged in banking, and not a co-operative society.
engaged in banking' and-in Act No. 23 of 1963, while
-amending the BR Act, it did not change the definition |
in Section 5 .(c) or even in 5(d) to include co--
operative banks; on the other -hand, it added a .
separate definition of ‘co-operative bank' in Section” -

2837
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5 (cci) and ‘primary co-operative bank' in Secnon 5
_{ccv) of Section 56 of Part V of the BR Act. Parliament
while enacting the Securitisation Act created a~ .
residuary power'in Section 2(c)(v) to specify any -
other.bank as a bank for the purpose_of that Act and

in fact “did specify ‘co-operative banks' by
Notification dated 28.01.2003. The context of the
inteFpretation clause plainly excludes the cffect of a5

-+ reference fo banking company being construed as

reference to a co-operative bank for three reasons: .

. firstly, Section 5 is an interpretation-clause; secondly,

- sSubstitution of ‘co-operative bank' for 'hanking '
company’ in the definition in Section 5 (c) would resulf . -

+in.an absurdity because then Section 5 {c) would read

_ thus: “co-operative bank" means any company, which.. .- ;"
transacts the business of banking in India; thirdly, - - .,
Section 56 (c) does define “co-operative bank"
separately by expressly deleting/inserting clause (cci)
in Section-5.. The Parliament in its wisdom had not "
altered or modified the definition of. ‘banking -
company' in Section 5 (c¢) of the BR Act by Act No. 23
of 1965.

- 31."As noticed above, "Co-operative bank”' w_ash

[

~separately defined by the newly inserted clause (cci) ‘ ‘.

_and "primary co-operative bank" was similarly
separately defined by clause (ccv). The meaning of -

. '‘banking company’ must, therefore, necessarily be . .
strictly confined to the words -used in Section 3(c) of
the BR Act. If the intention of the Parliament was to

. define the ‘co-operative bank"as 'banking company, . .
it would have been the easiest way for the Parliament -,
to say that 'banking company’ shall mean ‘banking
company as defined in Section 5(c) and shall include
‘co-operative bank’' and 'primary co-operative bank’

" as inserted in clauses {cci) and’ (ccv) in Secnon 5 of
Act 23 of 1965."

9. Submission af Mr Alok Aradhe learned Senior Cozmsel
Jjor the respondent is that the said paragraphs in fact, support
the contention of thé respondent-bank. It is urged by him that..
the Central Government has been authorised under Section

o '_ 2(c)(v) of the 2002 Act to specify any other bank for the _ E

T

&
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purpose of the Act and in_exercise of the said powver the Central -
- “Government by norrf cation dated 28-1-03 has. specified.co- .
: operanve bank' as defined in S'eonon 5(c)(cci) of the BR Act’
. bank by lifting definition of the “co- operative bank". - .

i - 10 -~ Section 2(c) of the 2002 Act. deﬁneé 'bank’ as under: --'
B “ (i) a banking company;or - _ '
e « ' '(ii). a corresponding new bank; or v~
© L (D) the State"Bonk of India; or
= (iv) a subsidiary. bank; or.. .
' ‘:(v) such other bank whzeh rhe Central Government .

" may by nonf ication, . speerjj: for the purpose of thzs
.Act " .

: '._-H Thus clause ™) empowers ‘the. Central Government by a
_ notification fo specify any other bank for fhe purposes of this
. Act. Thus, power has been conferred on the Central
o Govemment in the.2002 Act for including any . other bank
" - within the definition by issuing-a notification-and the Central
Government has issued a notification and-included co- "
‘operative banks for the purposes of the said Act. In this -
. confexl, we may refer with profit to a Division Bench _;udgment _
- of .the Bombay High Court in M/s. Kha_]a -Industries (supra),
: .wherein the Division. Bench. aftér referring to_the decision’ ..
' renderéd -in Greater' Bombay- Co-operatwe Bank Lid. - (supra): .
.- .and aﬁer referrmg to paragraphs 30, 34 and 59 has expressed
x| ‘the opinion-fo the éffect that the oo-operatwe banks can: take'-‘ .t
" . action under the 2002 Acr e

- 12. We are in entire agreement w:th the wew expressed in the"
- . said dec:sron e T - Co T

© 3. “In view of the. aforesard premrses we are of the r.:onsrdered-‘:.

'opmton that. the -view expressed in Manoj Tarwala (supra)is
.. . .not applicable as it-was not'a case relanng to 2002 Act but .
' = . with regard to forum under the 1993 Act and the status. of the -
" bank..In the case at hand the power has been exercised. by
" the -Central "Gdvernment under .the 2002 Act and the Apex ..

e Court has clearly ‘stated-that the Central Government is 7

authorised by Section 2(c)(v) -of the Act to specr_[y any other - .

© - bank for:the. putpose of the sdid Aot -

It ‘has beén held by the DlVlSlOIl Bench of thlS Court that the Central
Govemment is authonsed by Sectlon 2(0) to spec1fy any bank for the purposes of -
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the Act 2002. A similar view has been expressed by a Division Bench of Kerala _

_ High Court in the case of George Kutty. Abraham and others Vs. Secretary,

- Kottayam District -Co-operative’ Bank Ltd, and others AIR 2008 Kerala 137 -~
(DB) paragraphs 7 and 8 of the aforesaid judgment reads as under:- S

"7 The main contention of the learned counsel for the
. appellants was that the decision in Greater Bombay Co-
operative Bank Ltd.’s casé (AIR 2007 SC 1584) will, on all
fours, apply to the provisions of the Securitisation’ Act.. We o )
find it difficult to accept the said contention. In the said case,
the Apex Court found that the co-operative bank is not a bank
as defined under S. 2(d) of the RDDB Act and therefore, the s
: provisions of the said Act and therefore, the provisions of the’
said Act are not applicable. The definition of bank in the sa;d
Act contamed in S 2(d) ‘thereof reads as follows: - -

"bank niéans-

© (vi) a banking company;.

(vii) a corresponding new bank; . Ce e T
" (viii) State Bank of India; - SRR
(ix) a subsidiary bank; or ’ ' L

(x) a Regional Rural Bank."” - - Coer s %'"w' o R

_Unless a co-operative bank comes under clause (1) of the

- above definition, the provisions of the Act are not applrcable
to it Analysmg the provisions of the RDDB Act, the Apex Court .-
held a’co-operative- bank can never be treated as a banking’

" company. But, as noticed by the Apex Court, in the said decision -

"itself, in the definition of bank in S. 2(1}(c) under the..
Securitisation Act, which we have already quoted. above, there,
is clause (v), which enables the Central Government to. notify- -

" other banks also as banks for the purposes.of the Act. The
Central Government, in fact invoked the said power and
issued a notification to the effect that a co- operative. bank is’

also’a bank for the purpose of the Securitisation Act - The
" said notification dated 28-01 2003 _reads as follows: )

- ."8.°0. 105 [H]- In exercise-of the powers conjérred o
" under item (v) of clause (c) of sub-section (1)-of ~ . )
" - Section 2 of the Securitisation and Reconstruction = = -~ -
- of Financial Assets and Enforcement of Security
. Inferest Act, 2002 (54 of 2002), the Central
Government hereby specifies "Co-operative Bank” -
-as defined in clause (cct) of Section 5 of Banking =

L

I

‘| )

e
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- Regulation Act, 1949 (10 of ]949) as 'bank’for the
. purpose of the’ Securitisation and Reconstrucnon ‘of -

. - Financial Assets and Enforcement of Secur:ty Interest
" Aet, 2002 (54 of 2002)". .

~In the absence of any cha!lenge to the sazd natrf catwn

o the contention of the appellants.-thaf’ the’ provisions of the -
. "Securlt:sahan Act are not applicable to co-operative banks, . '
o cannat be accepted The remedy of fi ling a petition under S. i
17 of the Securitisation Act can be invoked by the.loariee .
. . aggrieved by the actions of the secured creditor under S. 13(4) -

.of the Securmsalron Act. Always, it is. lhe loanee, who invokes

< the said provision,” while enacting. the Securitisation Act, -the

© '\ Parliament has provided a remedy._of filing a petition underS.

517, af the Securitisation Act to the aggrieved persons. Instead "
-of, prowdmg a separate machinery, the Parliament in its wisdom.

. provided that the aggrieved party can move -the machmery

 provided under the’RDDB Act. The decision of the Apex Court -
_ in Greater Bambay Co-operative- ‘Bank Ltd.'s case (AIR 2007 - .

O

-SC'1584) disables a co-operative-bank from moving the DRT "

: “for the recovery. of loans. The ‘said decision cannot; in any-‘
. way, affect the remedy provided under S. 17 of the
" Securitisation Act. T herefore the contentfon in this regard are

plamly untenable

8 Inthe absence of any challenge to any of the prowsmns-
- of the Securmsation Act or the notification issued thereunder,
we feel’ that if is unnecessary.to consider the contentions. raised. *

- by the learned senior counsel for the: appellants concerning

o legrslatWe camperence etc. Sincethe pojnt whether a writ will -
liv against a co-operative bank was not seriously raised or.
‘canvassed, we . are leaving -the said question open. But, -even:

* assuming a writ will lie against a co-operative bank this Court

_can decline jurisdiction in view of the alternative remedy -
"avallable to the aggr:eved loanee. under the prov:s:ons of $.17 -
" of the Securmsanon Act. In, thzs case, since a substantial - . -
) “-quesnon of law . concernmg “the applicability of the
.. -Securitisation act. fo Co-operative Banks has béen.raised for.._-

"the consideration of this Court, we.did not relegate the = ."

. appellants to invoke the statutory remedy at.the threshold and

" decided the question-by ourselves. In ‘the resulf, the Writ
appeals fail and they are acccrdzngly d:snnssed But, it'is ‘_ i
. clarrf ed thaf this Judgment will not af]ect the rzghts If any, e
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-' of the appeliants to mvake the statutory remedy available fo
-them. No costs.” :

The Division Bench of Kerala I—Ilgh Court has held that an alternative remedy '

is available to the loanee/ person aggrieved under Section 17 of the Securitization
and Reconstruction of Financial Assets and Enforcement of Security Interest

Act, 2002 and therefore, even if a writ will lie against a Cooperative Bank, the -

_High Court can decline to exercise jurisdiction in view the alternative remedy
available to the aggrieved loanee under the provisions of Section 17 .of the
Securitization and Reconstruction of Financial Assets and Enforcement of Security
Interest Act; 2002 in the facts and circumstances of the case. The Division Bench
of Kerala High Court has also considered the judgment delivered by the Apex

Court in the casc of Greater Bombay Co-perative Bank Ltd. Vs. M/s. Unifed
Yarn Tex. Pvt. Ltd & Ors. AIR 2007 SC 1584. The definition of Bank as-defined

under Section 2(c) empowers the Central' Government to notify such other Bank

which the Central Government may, by notification, specify for the purpose of the '

Act and the Central Government has specified cooperative Bank as defined in

Section 5(c)(cci) of the Bank Regulation Act, 1949 (10 of 1949) Bank vide"

notification dated 28th January 2003 published in the gazette dated 28th January
2003 and therefore, there remains no manner of doubt that the respondent Bank
though a cooperative Bank is a. Bank within the meaning of Bank as defined
under Section 2(1)(c) of the Act, 2002. Resultantly, no case for interference is
made out in the matter especially keeping in view the fact that the petiuoner is
- having an alternative remedy under the Securitization and Reconstruction of
Financial Assets and Enforcement of Security Interest Act, 2002. The present
writ petition stands disposed of with a liberty to the petitioner to avail the alternative
remedy available to him in accordance with law. -

6.  With the aforesaid observation, the present writ petition is dlsposed of No
order as to costs.

I.LL.R. [2009] M. P., 2842
. WRIT PETITION ‘
Befare Mr. Justice Dipak Misra & Mr. Justice R K. Gupta

. . 3July, 2009* . o

M. ISHAQ M. GULAM (MIS) - . ... Petitioner
Vs, _ : _ T
STATE OF M.P. & Ors. - ... Respondents

Commercial Tax Act, MLP., 1994 (5 of 1995), Section 70 - Reference

to High Court on substantial question of law-- Reference to High Court on

*W.P. No.5876/2007 (Jabalpur) -

Petition disposed of.
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- ML ISHAQ M. GULAM (M/S) Vs. STATE OF M.P

. subsmntml quest:an of law rejected on: the ground of delay of I month and )
-~ 17 days - Held - Court of law unle