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49 RN INDEX -
ﬂVote An astensk { *) denotes Note number)
Afbitration Act (10 of 1940), _Sectlon Z(af & 20 Arbitration

" Agreement - Dispute referred fo one man committee - Commiltee. authorized

Chief Engineer to hear the dispute on his behalf and decision of committee
was a’escrrbed as report and placed before the MPEB for fi inal decision -

.Held - Arbztratwn clause contamed in the agreement is found to have’ nerthe: .
substituted nor repfaced by the-corréspondente - In terms of agreement, the.

dispute intendeéd to be referred shoild be determined in-Gquasi judicial manner

" - Member of committee was not appointed as arb:tmtor - Dispute was not

decided by commitiee in a quasi judrczal matiner - Reference -of dispute to
arbitration in terms of agreement. by trial Court valid = Appeal dismissed.

M.P. Electr1c1ty Board, Rampur, Jabalpurv Bhandari Buﬂders Pvt. Ltd.]... 1726

Arbltratmn Act (10of 1940), Section 30 - Arb:trtor Mi sconduct < Award

.challenged on the ground that appellant not aﬁ"orded proper opportunity of

hearing in violation of prmcrples of Natural Justice by the Arbitrator and thus
he comiitted misconduct by ignoring fhe ferms of the contract - Held - Arbitrator
in his award recorded finding on the basis of documents filed by partres -
Appellant failed to point out as fo how Arbitratormisconducted - Reason assigned
by the Arbitrator and the view taken by the Arbitrator is a possible view - Appea[
dismissed. [State of M.P. v, M/s Shuklz; Construction Company] RS ¥ B ¥ |

Arbitration and Conciliation Act (26 of 1996), Section 2(e) - Court -
Only a prmczpal civil-court of original jurisdiction and a High Court ‘which

_ exercises ordinary orzgmal civil ]urlsdwtwn Jalls within the purview of Court

- Chief Justice or his nominee exercising power w/s 11(6) do not fall in the

' category of Court {Laht Oswal v. AK. Trivedi] " ' - 1825

- Arbitration and Cnnclhatlon ‘Act (26- of 1996), Sectmns 12 14 & 15 s

Appeal - Any person aggrieved by failure to challenge made u/s 12, is required -

1o wait till award is pronounced and. can challenge the rejection of his challenge
only aﬁer the ﬁnal award is made w's 13(4). [Laht Oswal'v. A K. Trivedi]...1825

AyurvedalHomeopathyIUnam Medical Cadre Contract Service
(Appointment and Condifions. of Servnce) Rules, M.P. 2006, Rulé 5 -
Appointment of Medical Offi cers. - _ Scrutiny for interview on the basis of
marks obtained in Graduate level ‘Held - Valid - Rule- 5 prowdes mzmmum
quahfcatron as Bachelor degree-- It further prov;des that 'in case large
number of apphcatrons are.received; the selection committee will reserve the

right to rediice the number of canididates three times the available post on.

the basis of eligible candidates - Assessment of merit of eligible candidates

would only be possrble by corwder:ng the imarks obtairied in Graduate level
" and not by congidering the marks: of some of the candidates who. had obtained
Post Graduate degree or diploma - Petition dismissed. [Suml Kumar Mishra

(Dr.) v. State ofM P] G P _ ; . 1675
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Central Excise Act (I of 1944), Section 2(f) - See - Finance Act,
1994, Section 65(76b) [As amended by Finance Act, 2005] [Maa Sharda Wine
Traders (M/s), Garhakota, Sagar v. Union of India] . FB...1568

_ Chartered Accountants Act (38 of 1949), Section 22-A(2), Second

Schedule Part I Clause 4 & 5, Chartered Accountants Regulation, 1988,
Regulation 12(11)({i) - Mtacanduct Speaking.order - While taking a decrs:on
by Council on a coniplaint regardmg professional misconduct, the prmctple
of recording of reasons for arriving at a fi nding of gmlr shall also equally
apply to a case where a member is not found to be guilty - High Court while
exercising revisional jurisdiction has power u/s 224(2) of the Act to reverse
or modify the order or pass any other order, as it deemed fit in the
circumstances. of the case. [Ratilal Lad v. Rasik Lal] . ©...1798

Chartered Accountants REgﬁlation, 1988, Regulation 12(11)(i) -
See - Chartered Accountants Act, 1949, Section 22 A(Z) Second Schedule
" Part I Clause 4 & 5 [Ratilal Lad v. Rasﬂc Lal] - .. 1798

Circumstaatial Evidence - Held - Circumstance put forward must_be
satisfactorily proved and those circumstances should be consistent only with
the hypothesis of the guilt of the accused - Again those circumstances should
be of a conclusive nature and tendency and they should be such as to exclude
every hypothesis but the one proposed to be proved - In other words, there
must be a chain of evidence so far complete as not to leave any reasonable
ground for a conclusion consistent with the innocence of the accused and it
must be such as to show that within all himdn probability the act must have
been done by the accused. [Babloo v. State of M.P.] . ... 1780

Civil Court Rules, M.P, 1961, Rule 372 - Rule 372 provides that
which cases can be registered as M.J.C. - There is.no such enabling provision
under the Rules for registration of application simplicitor - Application u/s
94 CPC cannot be registered as M.J.C. under the Rules. [Surendra Rathore v.
Vishwanath Bhasin] : ..1697

Civil Procedure Code (5 of 1908), Section 9 Sahkarl Bhumi

-Vikas Bank Adhiniyam, M.P. 1966, Sections 27, 64 & 82 - Bar of
jurisdiction of Courts - Appellant purchased land after obtaining NOC -

Sfrom Bank - Land was auctioned for recovery of dues from other persons

without issuing notice to appellant - Held - Even if jurisdiction of civil

court is excluded, the civil court has jurisdiction to examine into cases

where the provisions of the Act were complied with or the stafutory

tribunal had not acted in conformity with fundamental principles of

judicial procedure - Civil suit as framed and filed was maintainable -

Matter remitted back. [Sitaram v. Cooperative Bhumi Vikas (Land Mortgage)
" Bank Ltd., Khandwa] . 1707
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Civil Procedure Code. (5 of 1908), Section 20 - Cause of action -

Part of cause of action - Jurisdiction - Held - U/s 20(c) a suit can also be

" instituted at a place where the cause of dction, wholly or in part, arises -
Part of cause of action has arisen within the térritdrial Jurisdiction af Gwalior
Bench -Writ petition maintainable: at Gwalmr [\ﬁshnu Agrawal v. State of
M.P.] : ..1615

Civil Procedure Code (5 of 1908}, Section 94 - Power u/s 94-is not
in derogation fo the other provision af CPC, it is supplemental It empowers
the Court to grant temporary injunction in order to prevent the ends of justice
from being defeated, Jf it is so prescr Ibed [Surendra Rathore v. Vishwanath
Bhasin} ..1697

. Civil Procedure Code (5 of 1908), Sectlons 94 & 151 - Apphcanon
u/s 94 r/w Section I51 CPC for grant of injunction filed without fi iling the
suit and waiting for amicable settlement out of Court - Rejecnon Held -
 There.is no power under CPC,-even inherent power cannot be .exercised by
. the Court to grant m_;unctzon parttcularly in view of the fact.that there is no
legal impediment in filing the suit - Merely on the ground that some talks are
going on between the parties, would nét clothe the applicant with right to
invoke Section 94 r/w Section 151 CPC to claim interim injunétion -
Application not maintainable - Petition dzsm:ssed [Surendra Rathore v.
Vishwanath Bhasin] T . . 11697

Civil Procedure Code (5 of 1908), Seet:on 100(4) Substtmua!
question of law - 1f a relief is granted to a party which was nof the case of
either of the parties, contrary to record and under violation of existing laws

then such question-is not a question of fact but purely a substantial question
of law covered u/s 100(4) of CPC. [Phula Bai (Smt) v. Krlshna] 1721

Civil Procedure Cade (5 of 1908), Séction 115, Speclﬁc Relief Act,
1963, Section 6(3) - Writ petition challenging final decision in'case w/s & of
the Specific Relief Act - Held = Writ petition not maintainable - Revision would -
be maintainable against final decision as no appeal-is p{-ovid'e.;i'.-u/s_é of
Specific Relief Act - Petifion dismissed. [Doma v. Saya'Bai] ~*30

Civil Procedure Code (5. of 1908),.Section 151 - Inherent powers
can be exercised to gmnt rehef in ¢ase the case does not fall -under any of
the rules prescr:bed {Surendra Rathore v. Vishwanath BhaSm] s 1697

Civil Procedure Code (5 of 1908), Section 151, Order 23 Ruie 3 -
Decree obtained fraudulently - Aggrieved party cani file civil suit or appeal ar
application in the same court to assail it. [Gulam Husain v. Ars}lad Iqbal] 1642

Civil Procedure Code (5 of 1908-), Section 151, Order 23.Rule 3 -
When one cannot challenge compromise decree w/s 151 CPC - Comproniise
decree directing specific performance of agreement to sell the land Decree
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challenged by way of application.w/s 151 CPC on the ground that petitioners
have purchased the land vide registered sale deed and are in possession of
land-but not impleaded as party in the suit - Apphcanan rejected - Held -
* Prima facie from sale deed it appears that under the sale deed the amount of
loan was secured - Petitioners did not take step for getting their names mutated
Jor a period of 29 to 30 years - Untill & unless it is proved that it was not
executed as collateral security for loan it cannot be said that fraud has been
played in obtaining compromise decree - It would be appropridte to r'elégate
petitioners to file a civil suit. [Gulam Husain v. Arshad Igbal] : .. 1642

Civil Procedure Code (5. of 1908), Order 6 Rule 2, Easements Act,
1882, Section 13(a) - Pleading - Suit for perpetual injunction that plamnjjr is- the
exclusive owner of the wall adjoining with the defendants house - Trial Court held
that the wall is a cormmon wall - Lovier appellate Court held that dejéndant No 4
had acquired an easement right of necessity of stch wall - Held - No case of .
easement right was put forth by defendant No.4 before the Court below - In absence
of pleadings even if evidence is addiced on record then such .evidence cannot be
looked into for giving relief to either of the parties - Finding given by the lower
appellate Court set-aside - Appeal allowed. {Phula Bai (Stat.) v. Krishna]  ...1721

Civil Procedure Code (5 of 1908), Order 39 & Section 94(c) - Order _
39 CPC deals with the temporary injunction and. exercise of powers u/s 94(c)
CPC - Thus, it is clear that Section 94(c) and Order 39 are not the two
alternative Sources of powers. [Surendra Rathore v. Vishwanath Bhasin}... 1697

Civil Services (Classification, Control & Appeal) Rules, M.P. 1966,
Rule 10 - See - Service Law [M.P. Housmg Board v. K.V. Shnvastava] .1589

_ Ciyil Services (Conducts) ‘Rules, M:P. 1965; Rule 3(i) & (u) See
- Service Law [M.P. Housing Board v, K.V. Shrwastava] o .. 1589

Cnnstltutaon, Article 226 - Contract - Nofice inviting tender - Notrce
inviting tender mentioned that the earnest money in the form of FDR in favour
of Municipal Corporation has to be deposited one day prior to the opening of
the tender - Petitioner’s tender was not epened as he deposited the earnest money
in the form of FDR in favour of Municipal Corporation along with his. tender -
and not one day prior - Held - Notice inviting tender did not élearly or-expressly
state that the FDR receipt towards the earnest money deposit should be fiirnished
to the Municipal Corporation one day prior to the date of opening of the lender
- That Fixed Deposit was infact made in favour of the Municipal Corporation
one day prior to the date of opening of the tender,- but Fixed Deposit Receipt .
was not furnished to the Municipal Corporation one day prior lo the date of
opening of the tender, but was submitfed alongwith the tender of the petitioner
to the Municipal Corporation on the date of opening of tender - Fairness demands
that the tender of the petitioner be considered by the Municipal Corporation.
[Gaurav Technica India Pvt. Ltd. v. Municipal Corporation, Katni| ...1647
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Constitution, Article 226 - Dispensation of court fee ‘on regular writ
petition filed as Public Interest Litigation - View taken by Full Bench in ILR
[2008] MP 2172 that court fee dare payable on PIL filed as Writ Petition
under Article 226 of Constitution except where the Chief Justice or a Judge
designate directs on the basis of information received in a letter or any other
document and considers that to be a fit case for registering case even though
no court fee is paid on such letter or document is correct - Review dismissed.
[Satya Pal Anand v. Registrar General, High Court of M.P] "~ FB...1586

Constitution, Article 226 - Locus standi - Respondents sélected for
the post of Notary - However, no appointment order issued so far = Held - If
the report sent by competent authority is vitiated, then any acfion taken in
pursuance to thal report would be vitiated - Petition maintainable. [Ayaz
Ahmad Khan v. State of M.P.] . .. 1623

Constjtution, Article 226 - Maintainability - Territorial jurisdiction
of High Court in its Benches - Original order passed by Collector of Stamps,
Satna, which was challenged before Comniissioner, Rewa and thereafter
before Board of Revenue, Gwalior - Writ Petition filed in Gwalior Bench of
High Court - Dismissed for want of territorial jurisdiction - Writ Appeal -
Held - Board of Revenue is within the territorial jurisdiction of Gwalior Bench
- Therefore, the part of cause of action also arose within the teiritorial
jurisdiction of Gwalior Bench, and merely because the’ original order was
passed by Collector of Stamps, Satna, which is outside the territorial
Jjurisdiction of Gwahor Bench, would in itself is no grozma’ to hold that .
Gwalidr Bench is not having the territorial jurisdiction over rhe matter. [Vishnu

Agrawal v. State of M.P.] ' : .. 1615
Constitution, Article 235 - See - Service Law [Ramaka.nt Choudhary
v. District & Sessions Judge, Guna] ' 1656

Constitution, Articles 235 & 309 - Subsequent correci‘ion of number
of reserved vacancies - One post each reserved for SC and OBC in
advertisement issued for recruitment of Process Writer - Iriterview was held
as per the advertisement - However on recalculation it was found that no,
post of SC or OBC is available - Merely because. aa’vertrsement speaks about
availability of vacancy in SC and OBC category, that. does not mean that
respondent is estopped from re-examining the matter [Ramakant Choudhary
v. District & Sessions Judge, Guna] . - - .. 1666

Constitution, Article 309 - Empanelinent - Mere empane]ment of -
permoners does not confer upon them any legal right fo seek appamtment
[Ramakant Choudhary v. District & Sessions Judge, Guna] .. 1666

. Court Fees Act (7 of 1870), Section 7(iv)(c) - Suit for declarmg sale
deed as void - Plaintiffs are parties to the documents - Held - Consequential
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relief of cancelling sale deed is necessary - Plaintiffs are required to pay ad
valorem court fees - Appeal dismissed. [Shyamacharan Paul v. M/s. Roopah
Promoters & Construction] : .. 1595

Criminal Procedure Code, 1973 (2 of 1974), Section 125 - See -
Muslim Women (Protection of R:ghts on Divorce) Aet, 1986, Secrmns 3 &4
[Irshad Khan v. Smt, Rani] . 431

Criminal Procedure Code, 1973 (2 of 1974), Sectwn 156 - Delay in.
Jorwarding the FIR to the Magistrate - Effect - Held - Mere delay in dispatch
of FIR to the Magistrate was not sufficient to throw out the prosecution case
in its entirety simply because the veracity of the incident was not- dispufed -
At the most, it could be taken as an infirmity m the investigation. [Sheikh
Sultan v. State of M.P.] . : . .. 1769

Criminal Procedure Code, 1973 (2 of 1974), Sectlon 311 - Complarm
u/s 138 Negotiable Instruments Act, 1881 filed by non-applicant through
power of attorney - Application u/s 311 filed after recording of evidence for
permission to examine herself as complainant - Allowed - Held - Trial has yet
to complete - To permit non-applicant to adduce evidence cannof be treated
as permission to fill up lacuna - No prejudice caused to applicant as he will
have right to cross-examine witness -- Petition dtsmrssed [Nmnal Enterpnses ’
(M/s) v. Smt. Nargis Kapadiya] ..¥33

Criminal Procedure Code, 1973 (2 of 1974), Section 313, Preventlon
of Corruption Act,- 1947, Section 5(1)(d) r/w_ Section 5(2) - Case of
prosecution that Rs.200 was demanded by accused towards bribe'and the
amount.of Rs.200 was given by complainant - Defence of accused-is that
complainant took Rs.150 towards loan from him and Rs.200 were given for
repayment of loan - Rs.50 was returned by accused immediately - Trap witness
stated that accused was saying that he has taken money towards re-payment
of loan, Rs.50 received from complainant - The defence appears to be probable
and due weightage should be given. [Hlfazatullah @ Nasirullah 'v. -State of
M.P.] ' .. 1755

Criminal Procedure Code, 1973 (2 of 1974), Section 313 - Probable

“ defence taken by accused should not be compared with that of pmsecunon
where the prosecution is obliged to prove its case beyond doubt. [Hlfazatullah
@ Nasirullah v. State of M.P.] - . : . .. 1755

Criminal Procedure Code, 1973 (2 of 1974), Section 354, Penal
Code, 1860, Section 302 - Death Penalty - Rarest of Rare - Appellant No.I
along with other appellants killed his father and two step brothers on a land
dispute - Although act of appellant No.l was apparently quite brutal and
heinous but was not committed for satisfying any kind of lust, greed or in
pursuance of any antisocial activity - Appellant No.l cannot be described
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as. menace (o society - Case does not fall in the category of rarest of rare
case - Death penalty set-aside -and sentenced fo imprisonment for. life u/s

302 IPC on all three counts - Reference answered accordingly. [In Reference
v: Sheikh Arif] . .-1807

Criminal Procedure Code (2 of 1974), Section 427 Appl:cant
convicted in two complaints u/s 138 of Negotiable Instruments Act, 1881 -
Appeals also decided s:multaneously Applwatmn Jfor direction fo run .

" sentences concurrently - Held - Two complamts were. filed by non-applicants

against applicant - Trial and appeals were decided. s:multaneously Sentence
awarded in both the cases should run. concurrently Pet:tron allowed. [Shaﬁq
V. State of MP] - o : - ..1840

.- Criminal Procedure Code, 1973 (2. of 1974), Sectlon 438 -
_Anticipatory Bail - Mamtamab:hty Applicant granted bail - Bail bonds '
cancelled and non-bailable warrant of arrest issued as he failed to appear
before trial Court - Held - Anticipafory bail apphcatton not maintainable. -
He has remedy to approach the Court for recalling the order. [them Smgh

Bhadoriya v. State of MP] . ..1843
Easements Act (5 of 1882), Section 13(:1) - See - C:wl Procedure
Code, 1908, Order 6 Rule 2 [Phula Bai (Smt.).v. Krishna] = -, .0 ...1721

Evidence Act (1 of 1872), Section ‘3,’ ‘Penal Code, 1860, Sectlons
326, 304 Part I, 34 - Appreciation of evidence - Pamsan w:tness Reliability
- Testimony of an injured witness to the incident’ has its"own efficacy and
relevancy - His presence at .the spot could not be doubted as, in the same
transaction he had also sustained grievous injuries -'Hrs statement recorded
~ after a month when he became conscious - No motive fo falsely :mplzcate the
" appellants was alleged agamsa‘ him - His straight Jorward deposition.drew
ample support from the recovery of bloodstained earth from the place of
occurrence - The infirmities in the statement of the first informant and the
eye witnesses also had no bearmg on the credence of his tesnmany [Shelkh
Sultan v. State of M.P] . : oo 1769

Evidence Act (1 of 187"), Sectlon 9 - Test identification parade -Accused
not kept Baparda - Delay in conductmg test rdentzﬁcatron parade - Effect - Held
- Identification by witness is doubtfiil because there'is no evidence to indicate
that the accused was kept Baparda and there is délay vf nine months in, canduenng
the said identification -parade. [Babloo v. State of M.P] . _ .. 1780

Evidence Act (1 of 1872), Section 27 - Recovery: of the body: and other
material at the behest of accused - Effect - Held - Evrdence about recovery of
dead body at the instance of appellants as well as recovery of ornaments is
doubtfitl because the police was already aware. of the fact that the dead body-is
lving in the well - At the same time, the witness to the recovery df the ornaments
has not supported the case of the prosecution. [Babloo v. State of M.P.] ...1780
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Evidence Act (1 of 1872), Section 32 - See - Penal Code, 1860, *
Sections 302, 323 [Aslam v. State of M. P] ..1764

vadence Act (1 of 1872),. Sectlons 32& 114(,,) Dymg declaration
- Dying declaration implicating appellant recorded by Naib Tahsildar -
However, -written suicide note recovered Jrom the pocket of the deceased not
" produced by prosecution - It must "have to be held that suicide hote was
unfavourable to prosecution - Investigating agency found two sets of
- contradictory evidence during investigation - Evidence or interpretation
Javouring accused must relied upon - Dying declaration not relied - Appeal
allowed - Appellant acquztfea’ of charge u/s 302 IPC. [Mukesh v. State of
M.P.] , 1774

Evidence Act (1 of 1872), Section 112 - Presumptwn of Ieg:ttmacy
of child born during continudnce of marriage - Application for conduction
of DNA test of child allowed by trial Court - Held - Documents show that
child was born in 1992 and wife has allegedly deserted husband in 1992 -
Section raises a conclusive pre.sumptron regarding paternity and the
presumption is yet to be rebutted in the case by leading evidence - Trial
Court erred in allowing application for conducting DNA test - Petition
allowed. [Geeta Mishra (Smt.) v. Krishna Mohan Mishra] . ...1638

Finance Act (32 of 1994}, Section 65(76b) [As amended by Finance
Act, 2005], Central Excise Act, 1944, Section 2(f) - Manufacture - Service
Tax - Packaging and bottling of liquor come within the ambit and sweep of
+ manufacture - There can be no levy of service tax on manufacture in view of
- clear postulate u/s 65(76b}) of Act, 1994 - Decision rendered in M/s
Vndhyachal Distilleries does not state law correctly Decision rendered in
Som Distilleries upheld. [Maa Sharda Wine Traders (M/s.) Garahakota, Sagar
v. Union of India] ) FB...1568

Land Acquisition Act (1 of 1894), Sections 23(1A) & 34 - Distinction
- Held - Section 23(1A) directs payment of compensation from the date of
notification upto the date of the award or of dispossession while on the other:
hand Section 34 directs for payment of interest on the amount of compensation

Jfrom the date of dispossession till the amount of compensation is paid. [State
of M.P. v. Shobha Bai Singh] ' ... 1603

- Legal Services Authorities Act (39 of 1987), Section 21 - Void Award
- Remedy - Any order obiained by parties by playing fraud is' a nullity and it
- can be challenged in any collateral proceedings even -at the stage of execution
and appeal is maintainable u/s 96 of CPC against void order of Lok Adalat.
[Mahila Bhanwari Bai v. Kashmir Singh] S 1747

Liniitation Act (36 of 1963), Articles 19 & 28 - By agreement, money
was lent for one year and was to be repaid within one year with interest -
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Held - Article 28 will be applicable for suit for recovery - Cause of action to
file suit accrued after expiry of one year of money lent - Suit could be filed
“within 3 years of cause of action - Judgment and decree dismissing suit as
. “barred by limitation.set-gside - Revision allowed. [Omprakash v. Krishnalal]... 1794

Medical Dental Postgraduate Entrance Examination Rules, M.P.

2007, Rule 2(f) - Rural area - Petitioner posted in Agar which_has been’
notified as mumcrpal area - Definition of rural drea is clear and unambiguous
- Agar cannot be construed as rural area w/R 2(f) of Rules as departure from
categorical, unambiguous. definition would cavise violence to Rules - Petition
dismissed. [Shashank Saxena (Dr) v. The Principal Secretary, Public Health &
Family Weltare Department Government of M.P] ... 1651

. = Mineral Concéssion Rules, 196b Rules 2'2 26 & 31 - See - Mines
and Minerals (Development and Regulanon) Act, 1957, Sections 10 & 24-A
[Jitendra Simgh-v. State of M., P : - ..1683

Mineral Concession Rules, 1960, Rules 72 & 73 - See - "Mines and
Minerals (Development and Reguldtion) Act, 1957, Section 24-A, [Jitendra
Singh v. State of M.B] . ... 1683

Mines and Minerals (Development and Regulatior) Act (67 of
1957), Sections 10 & 24-A, Mineral ‘Concession Rules, 1960, Rules 22,
26 & 31 - Constitutional validity - Consent of owner of land or apportumrv
of hearing 1o owner of land - Opportunity of hearing to occupier of the
surface of land before grant of reconnaissance permit, prospecting licence
or minihg lease must be held as impliedly excluded .- Constitutional vahduy
upheld. [thendra Singh v. State of M.P] .. 1683 -

' Mines and Minerals (Development and Regulat:on) Act (67 of
1957), Section 24-A, Mineral Concession Rules, 1960, Rules 72 & 73 -
Determination of campensatmn - Opportunity of hearing to occupier of
surface of land before determination of compensation has to be granted -
Principles of Natural Justice are implicit in Section 24-A(2) & (3) .of Act,
1957and Rules 72 & 73 of Rules, 1960. [Jitendra Singh v. State of M.P.]... 1683

Motor Vehicles Act (59 of 1988), Sections 2(21), 3 & 10 - Driving
License - Light Motor Vehicle and Transport Vehicle - Driver of offending
vehicle was having Light Motor Vehicle driving license and was driving goods
vehicle - Transport vehicle may be light moior vehicle but a distinct licence
is required for driving the same - Driver was not holding valid and effective
licence at the time of accident - However, Insurance Company liable to deposit
compensation. amount with liberty to recover the same from the owner and
driver. [Oriental Insurance Co. Ltd. v. Angad Kol] SC...1561

Motor Vehicles. Act (59 of 1988), Section 166 - Sécond Schedule -
Applicability - Second Sc!?edule is applicable only in respect of claim petitions
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filed u/s 1634 but the same provides for some guidelines while determining
compensation u/s 166 - Deceased aged above 30 years but not exceeding 35
years - Multiplier of 17 in terms .of Second Schedule is rightly applied by
High Court -.Appeal dismissed. [Mohan Singh v. Kashi Bai] SC-..1545

Motor Vehicles Act (59 of 1988), Section 173 - Appeal amicably
settled in Lok Adalat - Application for withdrawal of amount in cash -
Rejection - Held - Applicant being an adult person in need of money awarded
fo him as compensation for injuries sustained by him - Appeal settled in Lok
Adalat without imposing any condition about deposit of amount in fixed
deposit - Tribunal should have allowed the application for withdrawal of
amount instead of ordering fo keep it in the fixed deposit - Order of tribunal
set-aside - Revision allowed. [Mangﬂal v. Haider Ali] : .*32

. Muslim Women (P:otectmn of Rights on Divorce) Act (25 of 1986),
Sections 3. & 4, Criminal Procedure Code, 1973, Section 125 - Maintenance
- Applicant failed to prove that divorce was effected between the parties -
Husband under obligation to maintain his wife - Grant of Rs.700 per month
to wife and Rs.200 to child reasonable - Revision dismissed. [Irshad Khan v.
Smt. Rani] : .. ¥31

National Security Act (65 of 1980), Section 3 - Order of detention -
Qut of 17 grounds of detention, 9 incidents were old - Last incident mentioned
in the ground of detention shows that appellants along with companions
shot fire at deceased in busy market area in the afternoon - Held - Old
incidents cannot constitute the basis of the order of detention but can at best
suggest the criminal antecedents of appellant.- Order of acquittal in such
old cases have little relevance over order of detention of year 2008.- Act of
shooting in market area and public place in afternoon seriously affecting
the péace and tranquility of locality - Alleged act of appellant affected public
vrder - Ovrder of detention can not be said to be vitiated for non—applican'on
of mind - Appeal dismissed. [Santosh Sharma v. State of M. P] .. 1597

National Security Act (65 of 1980), Sectmn 3 - Preventive Detention
- Offences committed in the years 1987-2004 have no proximity to impugned
vrder of detention-passed in the year 2008. {Sunil Tiwari v. State of M.P.]... 1679

National Security Act (65 of 1980), Section 3 - Preventive Detention
- Public Order - Order of detention - Three alleged offending acts of petitioner
- Staged riotous demonsiration by blocking the road - Kidnapped one persvn
and brutally murdered him in the Jungle - Abused and threatened to kill the
Jamily of a person - No narration in the grounds of detention that the alleged
acts committed by the petitioner created any ferror in the locality - Incident
cannof also be said to have gffected even tempo of life of any locality -
Incident has no nexus with public order - Order of detetion quashed. [Sunil
Tiwari v.” State of M.P.] ... 1679
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Negotiable Instruments Act (26 of 1881), Sections 138 & 142 -
Dishonor of cheque - Complaint filed before expiry of 5 days of receipt of
demand notice - Held - Cognizance of the offence is taken after mandatory

" period prescribed u/s 142 ahd accused failed to make payment - Complaint
maintainable - Order dismissing complaint as not maintainable and premature
set-aside - Revision allowed. [_Chouradijra Trading Company v. Sushil Kumar]...*29

Negotiable Instruments Act (26 of 1881), Sections 138 & 145 -
Complaint for dishonor of cheque - On the basis of evidence of complainant
on affidavit, cognizance was taken by the Court - Petition for quashment of
criminal case on the ground that statement of complainant was not recorded
and against which liability cheque was issued not mentioned in complaint -
Held - Ufs 145 evidence of complainant can be recorded on affidavit and
" Court can on the apphcar:an of the prosecuiion or the accused summon and

examine any person giving evidence on affidavit - Since cheque was Issued
and the amount was unpaid, despite demand notice, no illegality has been
committed by the Court in taking cognizance against applrcanr on the ground
- that complainant failed to mention in the complaint that cheque was against
which liability - Complaint can not be dismissed - Petition dismissed. [Abhilasha
Agnihotriv. Dilip] . _ ... 1836

Notary Rules, 1956, Rule 7 - Recommendation of Competent Authority
- Report sent by competent aquihority merely contains factual details and no
recommendation has been made - Held - Competent quthority is required fo
consider knowledge and experiencé of commercial law and nature of
obligations and also to the extent of practice and record a concliision - No
findings as regards fitness of candidate for being appointed ds Notary has
been recorded - Report not in accordance with Rule 7 - Selection of
respondents is in contravention of Rule 7.- Selection quashed - Matter remitted
back. [Ayaz Ahmad Khan v. State of M.P.] - ...1623

Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993 (1 of 1994),
Section 40 - Removal of Sarpanch - Peltitioner’s application to cross-examine
the Enquiry Officer was allowed but Enquiry Officer did not appear and
petitioner’s right to cross-examine was closed - Held - Prescribed authority
heavily relied upon the findings of Enquiry Officer - Not affording of an
opportunily o cross-examine the Enquiry Officer resulted in miscarriage of
justice and denial of opportunity, of hearing - Order of removal q'uashed -

Petition allowed. [Phool Bai v. State of M.P.] .. 1631
Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P., 1993 (1 of 1994),
Section 69(1) - See - Service' Law [Lallu Kol v. State of M. P] .. 1607

" Panchayat (Resignatio'n by Office Bearer) Rules, M.P. 1995, Rules
3 & 4 - See - Service Law [Lallu Kol v. State of MP} ...1607
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Penal Code (45 of 1860), Section 34 - Common Intention - Section
34 is only a rule of evidence and does not create a substantive offence -
Distinct feature is the element ofparncrpat:on in action - Direct proof of

intention is seldom available and such intention can only be inferred from

the circumstances appearing from the proved facts and circumstances of the
case. [Komal v, State of M.P.] - , SC...1557

Penal Code (45 of 1360), Section 161, Prevention of Corruption

Act, 1947, Section 5(1)(d) r/w Section 5(2) - Accused was not having any -

motive to make any demand of bribe - Offence not made ous. [Hifazatullah @
Nasirullah v. State of M.P.] - .. 1755

Penal Code (45 of 1860), Section 302 - Murder - Homicidal death -
. Held - Until the prosecution proves that a person dies of a homicidal death,
an offence u/s 302 cannot be made out, but that alone cannot be a ground
for acquittal of the accused and High Court will have to consider other
aspects of the matter. [Babloo v. State of M.P.] ‘ .. 1780

Penal Code (45 of 1860), Section 302 - See - Criminal P_rocedure
Code, 1973 (2 of 1974), Section 354 [In Reference v. Sheikh Arif] .. 1807

Penal Code (45 of 1860), Sections 302, 304 Part Il - Murder or
culpable homicide not amounting to murder - Accused travelling in a bus
and deceased was driver of bus - Accused insisted that he will pay the
concessional fare - Deceased on hearing altercation reached there and asked
accused to pay full fare-- Accused took out a knife and assaulted the deceased
- Held - Accused in impulse inflicted a blow of knife on his chest - Intention
far the offence cannot be attributed to accused - Accused guilty under Section
304 Part Il as he had knowledge that he was likely to cause injury which
likely to cause death - Accused sentenced to 5 years rigorous Jmpnsonmenr
- Appeal partly allowed. [Ashok Mehra v. State of M.P.] .. 1789

Penal Code (45 of 1860), Sections 302, 323, Evidence Act, 1872,
Section 32 - Dying declaration - In FIR and report of doctor, no statement
was given by the deceased in regard to cause of his death or as to any of the
circumstances which resulted in his death - Statement not admissible as dying
declaration - Conviction and sentence u/s 302 IPC sef:aside and u/s 323,
324 maintained - Appeal partly allowed. [Aslam v. State of M.P.] .. 1764

Penal Code (45 of 1860), Section 307 - Attempt fo murder - Senfence
- Undue sympathy tv impose inadequate sentence would do more harm fo the
Judicial system to undermine public confidence in the efficacy of law and
society could not long endure under such serious threats - Aggravating and
mitigating factors and circumstances in which crime has been committed are
o be delicately balanced - Object should be to protect society and deter
-criminals - Appeal allowed. [State of M.P. v. Kashiram] SC...1552
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(28). : ‘ INDEX

Penal Code (45 of 1860), Sections 307 & 326 - Attempt to murder - -

1/3 of the leg of the injured chopped off below the knee - Trial Courf convicted

respondents u/s 307 whereas High Court altered the conviction u/s 326 -
Held - To ]usnj_"y conviction w/s 307, if there is present, an-intent coupled with --
some overt dct in execution thereof Determinative question is intention or-

knowledge and not nature of injury - - Respondents conviction and sentences

“u/s 307 IPC awarded by trral Court resrored Appeal al[owed {State of M.P:~_

v, Kashiram] . " 8C...1552

Penal Code (45 of 1860), Sections 326 304 Part 1, 34 - See - -
Ev:dence Aet, 1872 Section 3, [Sheikh Sultan v. State of MP] - 1769

Penal Code (45 of 1860), Section 376. - Rape - Conviction on the
sole testimony of the prosecutrix challenged in appeal - Held - Prosecutrix

had iried to resist-the act of the appellant and also shouted Jor help and had- |

a scuffle wrth him - Some of her bangles.had broken, but she did not sustain
any injury - Mere fact, that prosecutrix did ot sustain-any injury in-the
incident would not ipso facto mean that she did not resist or was a consenting

party - Evidence of the prosecutrix is found to be cogent, natural and
" triistworthy, which also stood corroborated by the promptly lodged FIR as
well-as by the evidence of a witness to whom the incident was-narrated by
her - If was thus established beyond periphery af doubt that appellanr
committed rape - Appeal dismissed, [Harakh Chand v. State of M.P.] ...1760

Preventlon of Corruptlon Act (2 of 1947), Section 5(1)(d) rfw Section

.5(2) - Complamant died before he could be examined - Charge can be proved‘

by othier evidence. [Hifazatullah @ Nasirullah.v. Stite of M. P] . . 17535

. Preventlon of Corruption Act (2 of 1947), Section 5(1)(d) r/w. Sect:on
5(2) - Evidence of complainant about making démand of bribe. and its
" acceptance should be .corroboratéd by independent evidence in ordek to
ascertain what actually transprred beiween complainant and accused at the_time

of handing over the money. [Hifazatullah @ Nasirullah v. State of M. P] ...1755

Prevention of Carruption Act (2 of 1947), Section 5(1)(d) r/w Sect:on '

5(2) - See - Criminal Procedure Code, 1973 Section. 313 [I-hfazatullah @
Nasirullah v. State of MP] . < T L1755

Prevention of Corruptmn Act (2 of 1947), Sectmn 5(1)(d) riw Section”

5(2) - See - Penal Code 1860, Section 161 [foazatullah @Na51rullahv State
of M.P.] _ .. 1755

Sahkari Bhumi Vikas Bank Adhm:yam, M.P., (28 of 1966), Sections
27, 64 & 82 - See - Civil Procedure Code, 1908, Section 9 [Sitaram v.
Coopuratwe Bhumi Vikas (Land Mortgage) Bank Ltd, Khandwa] . 1707

Service Law - Civil Services (Classification, Control & Appeal)
Rules, M.P. 1966, Rule 10, Civil Services {Conducts) Rules, M.P. 1965,

.
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Rule 3(i) & (u) M:scona’uct Dtsmlssal frcm serv:ce Dzscrplmary autharnj:_a y

. found respondent gross neghgent and of doubtﬁd integrity and passed order
of dismissal - Learned Smgle Judge quashed the order of dismissal - Writ

 Appeal*- Held. —Gross neghgence towards duty, even-without mvclvement of

mens rea, can. const:tute misconduct - Single Judge was not correct in holding
that respandent can not be held guilty of misconduct - Since no. reliable
material 'had been placed.on record to establish that respondent had
S wrongfully gamed anyfhmg by his conduct, merely on the basis of
" presumption, the disciplinary. authonry could not have held respondent of
doubtfil integrity .- Case remittéd to the discrplmary authority to decide
- quantum of punishnient on the charge of mzsconduct " Appeal allawed [M.P.
Housmg Board v. K.V, Shnvastava] T ... 1589

Service Law - Concurrent finding of Sfact by D:sczplmary Authonty
and Appellate Authority - Held Cannot be mterfered with when dealing
- with.thé charge both the aurhormes applied. their. mind and no document was

' produced by the petitioner in support of his case in respect of a particular. -
. charge before rhe Discrplmary Author:ty [Nathuram V. Food Corporatlon of.

India] - . : ..1658
. Service Law Canst:tut:on, Article 235 - Appointing authority - Control

over subordinaté Courts - Control on subordinate courts canferred fo Hrgh -

Court -under Article 235 of Const:tutmn is not confined only to matters
periaining to Drstnct Judge-or subordinate Judges but also expands to

mrmstertal officers and servants of establishment .of subordinate Courts - .

Although District Judge is appomtmg authority, however; if control’ exerc:sed
" by High Court with regard fo ﬁmctzomng by D:.s'trrct Courts in the matter of
recruitment and appointment, it cannot be said that the same is unsustainable
- or illegal. [Ramakant Choudhary v. District & Sessions Judge; Guna] .. 1666

Service Law - Dtsczplmary Authority - Competence - Pumshment -

. Petitioner removed from service-by an.order of Senior-Regional Manager --

He filed an appeal before. the Zonal Manager which was entertained - Prior
to passing of the order Regularzons were amended and Regwnal ‘Manager
was made the Disciplinary, Aiithority : Actzon challenged on the ground that

the order of. pumshment was passed by an authority senior to the Disciplinary:
' Authonty and His right of appeal was prejudiced - Held - Order of remoyal
was passed by an authority higher than the one prescrzbea' in the Regulat:ons
as on the datethe order was® issued, no prejudice oF discr‘mination resulted
rhereﬁom as ‘the petifioner successful!y “availed ‘of the remedy of .appeal. and
even though the remedy. of review was also available fo. him ‘he chose not.to
avail the same. [Nathuram v. Food Carporation of Indla] P 1638

Serv1ce Law - Panehayat Raj Evam Gram Swamj Adhlmyam, M.P
1993 (1 _of 1_994), Secz_‘gcn 69(1), Panchayat (Resignation by Offi ice Bearer)

-
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(32) ‘ INDEX .

Rules, M.P. 1995, Rules 3 & 4 - Appointment of Panchayat Secretary
challenged on the ground that his brother was working as Panch in the Gram
Panchayat - Panch resigned before the meefing in which the resolution for
appointment of Panchayat Secretary was passed - Held - In absence of
acceptance of resignation, brother of Panchayat Secretary continued. to be
a Panch and Panchayat Secretary being his near relative could not be selected

as Panchayat Secreiary [Lallu Kol v. State of M.P] e 1607
Specific Rel:ef Act (47 of 1963), Section 6(3) - See - Civil Procedure
Code, 1908, Section 115 [Doma v. Saya Bai] . - - ...*30

Transfer of Property Act (4 of 1882), Section 58(c) - Whether_

transaction is outright sale or mortgage by conditional sale - .Registered .

sale deed not containing any condition regarding conditional sale - Alleged

unregistered agreement of reconveyance executed after five months of sale -

Held - Sale deed can not be held to'be a mortgage by conditional sale - Suit
dismissed - Appeal allowed. Jama v. Khalll] ... 1732

WORDS & PHRASES :

Will - Facts required to be taken into consideration by the Court Jor
the purposes of proof of Will - Law rerterated [Vimal Mishra (Smt) v. Krishna
Gopal Sharma] 1737
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NOTES OF CASES SECTION
Short Note
(28)
A K. Shrivastava, J ANNAPURNA DUBEY (SMT.)

Vs. .
CHAMPALAL @ CHAUA

A.  Civil Procedure Code (5 of 1908), Order 26 Rule 1 - Plaintiff -
80 years old lady patient of heart and arthritis diseases - Application for
examination on commission filed supported by affidavit and certificate of
Doctor that she is a pdtient of arthritis and is unable to walk - No reply to
the application and counter affidavit has been filed by defendant - Trial
Court rejected the application only on the ground that it cannot be inferred
that plaintiff is seriously ill - Held - Court may permit any party lo examine

" on commission if he or she is sick or infirm and is unable fo attend the Court

- Explanation to Rule 1 of Order 26 empowers a Court to accept a certificate
purporting to be signed by Registered Medical Practitioner as a evidence of
the sickness or infirmity withdut calling the medical practitioner-as a witness
- Trial Court adopted a wrong approach of law and in arbitrary manner
dismissed the application - High Court set-aside the order and remanded the
matter to trial Court. 2004(1) MPWN 98 (rel.)

. fafaw afear |@RET (1908 @1 5), AR 26 1 — Ty, o af @
AT ged AR T I & Wf — TieE w® e 3 iy Imeey @k R @
SRTOTOS ¥ WARIT arae 9w fhan a1 6 % fear 3 Al § iR Ta-fd § eramef
§ ~ ATl R IAET BT P T AR HRF—ra Yer T By T - R e
| A 33 AN W A TR T 5 7% Frepd T8 Frsster T wrepar £ are) TR
YW AR & — iR — e R veeR o e W weT e @ R sre
R FHAT ¢ AR I8 IR A7 arwE @ AR Nprarer § sufterd 8 d armef ¥ — s 26
D PR 1 BT WO IR BT RN IB Rifdbear @aarl grT swrRIRG B awafia
Wwﬁﬁmmﬁﬁm$mﬁmﬁmaﬁmﬁmmﬁr$w
& B TE G D AT IR IR § — RERr e | AR B Ter gRewior argrn
3R AR T W AT TR 52T — o RArarerd + ey et Ryt 3fR At faemer
=T o afofa @A) 2004(10) MPWN 98 (araifaa)

B. Civil Procedure Code (5 of 1908), Order 26 Rule 1 - Order allowing
or disallowing an application /O 26 R 1 CPC is a discretionary order, but if a
Judge proceeds on a wrong principle in a matter within its jurisdiction, his order
may be set-aside hy an appellate Court. 1969 JLJ 467 (rel.)

. fufaw wfdrar G (1908 @7 5); aMeyr 26 Frem 1 < fyus D amRw
26 M 1 & el D andeT @ WieR @ X B BT IS Th RAddrie sty
g, frg aft vo ~mmdter Swa st @ fd # Toa gl ) SRAE s
%‘a‘raﬁﬁmwmmmm%mmél 1969 JLJ 467 (3rasifaa)

Vishal Dhagat. for the appellant.




NOTES OF CASES SECTION
None, for the respondent No.1.
L.D.S. Baghel, Dy.G.A., for the respondent No.2,
*F.A. N0.394/2007 (Jabalpur), D/- 24 September, 2008.

Shart Note
: (29)
S.R. Waghmare, J CHOURADIYA TRADING
= COMPANY
Vs,
SUSHIL KUMAR

Negotiable Instruments Act (26 of 1881), Sections 138 & 142 -
Dishonor of cheque - Complaint filed before expiry of 15 days of receipt of
demand notice - Held - Cognizance of the offence is taken after mandatory
period prescribed u/s 142 and accused failed Jo make payment - Complaint
maintainable - Order dismissing complaint as not maintainable and premature
set-aside - Revision allowed. 2005 CLDC 18, AIR 2000 SC 2946, (2008) I SCC
(Cr) 703 = ILR [2008] MP 189 (ref.).

warg faea aftifa (1881 &7 26), BRI 138 9 142 — AT BT
JATERVT — gRErg AT @ EATH F T & 15 &4 9 wftq & qd g7 farar T
— affaifRe — s 1 d9m a7 142 @ 29 RifT aETUe Promfy v aifteged
& Wl w4 Awd W @ 9% far T — yRae dwviy - afarg 37 aeef
3R wHaYd AFER WIRS T BT AR AR ~ YAHETT A9 | 2005 CLDC 18,
AIR 2000 SC 2946, (2008) 1 SCC (Cr) 703 = ILR [2008] MP 189 (wgf¥a).

Sanjay Sharma, for the applicant. N
Brajesh Garg, for the non-applicant.

*Cr.R. No.13/2007 (Indore), D/- 29 April, 2009,

Short Note
(30)

Arun Mishra & Mrs. Sushma Shrivastava, JJ DOMA
Vs,
SAYA BAI & anr.

Civil Procedure Code (5 of 1908), Section 115, Specific Rellef Act,
1963, Section G(3) - Writ petition challenging final decision in case u/s 6.of
the Specific Relief Act - Held - Writ petition not maintainable - Revision would
be maintainable against final decision as no appeal is provided u/s 6 of
Specific Relief Act - Petifion dismissed. 2007(3) MPLJ 130 (ref.)

fefoer aftear <fear (1908 &1 5), wRy 115, fafaffe agaiw aftifas,

Fi]




NOTES OF CASES SECTION . .. .

1963, &IRT 6(3) ~ Fafifdfee argdly siftifrem aftiamr 6 @ ashe e § g aifin
fafrewa o Re aifist § gkl — afafaiRe - Re ofasr duoia @ — aif
fafteaa @ fava gerdarr dravity eeft waifs ffife agany sftfeam o arr 6 4
el D1 i Sl e @ — anfereT @R | 2007(3) MPLI 130 (iff), -

Subodh Kathar, for the petitioner.
Santosh Jain, for the respondents. -

*W.P. No.11061/2007 (Jabalpur), D/- 5 February, 2009..
Short Note
(31 - . L
K.S. Chauhan, J ) - IRSHAD KHAN
SMT. RANI & anr.

Muslim Women (Protection of Rights on Divorce) Act (25 of
1986), Sections 3 & 4, Criminal Procedure Code, 1973, Section 125 -
Maintenance - Applicant failed to prove that divorce was effected between
the parties - Husband under obligation to maintain his wife - Grant of Rs.700
per month to wife and Rs.200 to child reasonable - Revision dismissed. AIR
2002 SC 3551, (2001) 7 SCC 740 (ref) , S '

oM el (faE e ® after W) e (1986 BT 25), TRy
3 T 4, TS Afbew WR, 1973, GRT 125 ~ OGN — IMEH TF WRAT A
. ¥ SRt R8T 5 W B He fare fawda ) o7 - ufy anreh ool @t ot
.aﬁmwmzﬁmﬁﬂ—qﬁﬁaﬁmmmmﬁﬁzoomnﬁWWW
g — T @ifvet | AIR 2002 SC 3551, (2001) 7 SCC 740 (Haffa)

R.R. Surwaria, for the-applicant. -
A.S. Usmani, for the respondent,

*Cr.R, No0.414/2008 (Jabalpur), D/- 6 February, 2009.
Short Note
, (32)
Shantanu Kemkar, J MANGILAL
Vs, _ ’
. : . HAIDER ALI & anr.
Motor Veéhicles Act (59 of 1988), Section 173 - Appeal a'mfcably
- seftled in Lok Adalat - Application Jor,withdrawal of amount in cash - Rejection
- Held - Applicant being an adult person in need of money awarded ta him as
compensation for injuries sustained by him - Appeal settled in Lok Adalat
without imposing any condition about deposit of amount in fixed deposit -
Tribunal should have allowed the application Jor withdrawal of amount
instead of ordering fo keep it in the Jixed deposit - Order of tribunal. sei-




NOTES OF CASES SECTION

aside - Revision allowed. W.P. No.6439/2008, 1994 ACJ 1 (SC), 2001 ACJ
1003 (ref)) . -

ey AT S (1988 FT 59), GRT 173 — ficd WP (@ H SR
e @ Fivers T - < e Wy ¥ Pee & R e — @i — aftifwiRa
_ amyem v g Af SER S ad ARyt @ e afeR & v § e ol
2 arrqepar off — ardiel TRT AERT WAl § 9 A B AR 3 B e AR 5
ﬁmsﬁmmﬁﬁ%ﬁnﬁ—mﬁwﬁﬁmmﬁwﬁwﬁmmﬁmeﬁzﬁ
T TR THA FrpTdl BT ARET R HRAT TIY AT — ATBEGROT HT AT TR —
YARIEToT HoR | WP No.6439/2008, 1994 ACT 1 (SC), 2001 ACJ 1003 (¥afHq).

Lokesh Mehta, for the applicant.

«C.R. No.60/2009 (Indore), D/- 22 April 2009.

Short Note:
. - (33
N.K. Mody, J o : NIRMAL ENTERPRISES (M/S):
& anr. '
Vs.
) SMT. NARGIS KAPADIYA
Criminal Procedure Code, 1973 (2 of 1974), Section 311 -
Complaint w/s 138 Negotiable Instruments Act, 1881 filed by non-applicant
through power of attorney - Application u/s 311 filed after recording of
evidence for permission fo examine herself as complainant - Allowed - Held
- Trial has yet to complete - To permit non-applicant to adduce evidence
cannot be treated as permission to fill up lacuna - No prejudice caused to
applicant as he will-have right to cross-examine witness - Petition dismissed.
2004(1) MPWN SN 71, AIR 1999 SC 2292, 2001(I) MPWN SN 96, 1994(1)
MPWN SN 262, (2003) 11 SCC 486, 2007 CrLJ 4313 (ref))

s wipar WikaT, 1073 (1674 BT 2), ORI 311 ~ IANED TRT JEAAH &
Heam § qeehrE foraa arfervad, 1881 2 urT 138 & el qRas I - Ag
aﬁfﬁﬁﬁﬁﬁaﬁzﬁaﬁqﬁaﬁ%mﬁmaﬁqﬁmmaﬁwﬁ%m T 311
o T ST f3Ra TR — WO — SfEiRE — fraRor and gof S R - SrTeEs
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SUPREME COURT OF INDIA '
Before Mr. Justice S.B. Sinha & Mr. Justice Cyriac Joseph

13 January, 2009* .
MOHAN SINGH i ‘ _ ... Appellant
Vs. '
KASHI BAI & ors. . Respondents

Motor Vehicles Act (59 of 1988), Section 166 - Second Sclredule -
Applicability - Second Schedule is applicable only in respect of claim petitions
Sfiled u/s 1634 but the same provides for some guidelines while determining
compensation u/s 166 - Deceased aged above 30 years but not exceeding 35
years - Multiplier of 17 in terms of Second Schedule is rightly applied by

: Hrgh Court - Appeal dismissed. : (Paras 11 &.13)
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.Cases referred :

(1994) 2 SCC 175, (2001),2:SCC 9, (2002) 6 SCC 281, (2002) 6 SCC 306,

*JT 2002 (Suppl. 1) SC 451, (2003) 3 SCC 148, (2005) 12 SCC 190, (2008) 48CC
259,

;‘J{,U'.D.G:M‘ ENT . .
The- Judgment of -the :Court .was delivered by
S.B. SivHA, J..:,—Aeave granted. -

;2. Appellant before us is the. driver and owner of the jeep t;earing registration
. No:MP-04) 1824 which met with an accident on 21.11.1999 having collided with

a truck. The deccased Balina.@ Bairam Gond, Ramgopal and Shankarlal
admittedly were travelling in the said vehicle. .

3. « A Flrst Information “Report -was lodged. . The heirs and legal
representatives of the deceased filed apphcatlons for grant of compensation in
terms of Section 166 of the Motor Vehicles Act, 1988 (for short “the Act”) which
was marked as Claim Case Nos: 76,78 and 79 of 2002,

4. The learned Tnbunal having regard to.the rwal contentlons of the parties,

framed the following issues:

_ “I.. Whether on/21.11.99 in the night at about 8 a.m: near
village Semn non apphcant No.1 driving Jeep No.- MP04 1824

*C.A. No. 105/2009 )
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and‘truck No."MP04K 2028 driven negligently and rashly the
«collision 'between the two-vehicle. occurred-and in. the result
Sharnkarlal died. -

"2, ‘Whether:ithere:was, contributory. negligence on the part
of ‘both the drivers? If sao, effect

3. At8-p.m. JeepNo. MP04J1824 was:dashed by, truck
No MP04 K 2028 and the, accxdent was: caused,. if so,. effect..

4, “Whether rapplicants :are _entitled for,compensatlon.
5. 'Relief. & Cost” ’

=+ 5. Thelearned Tnbunal upon consideration of the deposmons of the. witnesses
" held that .neither the truck No.-MP04K 2028 was.involved in the acc¢ident, nor
was it caused on account. of rash:and negligent. driving on the part of its driver.

The learned Tribunal-passed awards in all the three cases as under:

* Claim Case No..76:0f 2002 Rs. 1,32,000/-
.Claim Case No. 78 6f 2002 Rs.1,92,000/-
Claim Case No. 79 of 2002 Rs. 4,22,400/-

6. Appeals were preferred.thereagainst by the appellant. By reason of the
impugned judgment, the High Court, however, reversed the said findings, holding:

- “16. Coming to question of negligence, though Mohan Singh
and two other witnesses examined by the claimant has stated that
. it was the truck driver whodrove it in rash and negligent manner.
However, in the-claim petition, it was rightly mentioned that jeep
) driver also drove it.in rash.and negligent manner and the accident
_ took. place when two- vehicles dashed against, each other.. Both’
were coming from 0pp051te direction, thus, it was the duty of both.
the drivers to avoid the collision in which they have failed. Thus,
we come to the conclusion that it.is-a case of. contributory
negligence in equal proportion ¢f both drivers.”

Although we are of the opi_nion‘ that the High Court in doing so should have
considered the matter at some details and it was further required to assign. some

" reasons in support thereof, but, it is not necessary for us to consider that, aspect of
the matter as the owner or the insuref of the truck having not preferred any
* appeal, the same has attained finality.

" In this appeal we are concerned. with only one question, viz,, as to' whether
any case has been made out for enhancement of the amount of compensatlon in
favour of the appellant.

-7 - Sn far as the quantum of compensation is concerned, the Tribunal proceeded
o the hasis thal the age of the deceased Shankarial was 33 years. His monthly
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income was assessed at Rs. 1500/~ per month. One-third of the said amount was
deducted as his personal expenditure. Applying the multiplier of 10, it was held
that the applicants were entitled to compensation of Rs. 1,20,000/-,

As regards the quantum of compensation payable to the heirs and legal
representatives of the deceased Balma is concerned; the loss of dependency was
determined at Rs. 12,000/- per annum by the Tribunal. Having regard to the fact
_ that he Was aged 25 years, the multiplier of 15 was used to hold that a compensatlon
for a sum of Rs. 1,92,000/- should be granted.

The deceased Ram Gopal was aged 31 years at the time of the accident.. A
multiplier of 12" was used in his case and the amount of compensation of Rs.
4,22 ,400/- was held to be payable to him on the premlse that the loss of dependency
was Rs. 34,200/- per annum,

8. .The High Court, however although did not mterfere with these fmdmg of
facts, applied the multiplier of 17 in all the cases.

9. - Mr. Shiv Sagar Tiwari, learned counsel appearing on behalf of the appellant
would contend that the High Court committed a serious error in holding that the
multiplier of 17 should be applied in modification of the order of the Tribunal.

10. The liability to pay’ compensation in a case where a vehicle meets with an
accident is principally that of the owner thereof. The age of the deceased as also
the loss of dependency suffered by his helrs respectively and legal representatlves
is senously not in dispute. -

" The core question, therefore, which arises for con31derat1on is as to whether

o the multiplier specified in the tablé contained in the Second Schedule appénded to

the Act should have been applicd. Although the Second Schedule is: applicable
only in respect of the claim petitions filed under Section 163A of the Act,
indisputably, the same provides for some guidelines. In a case where the deceased
- was above 25 years but not exceeding 30 years, in terms of the said Second
Schedule, the multiplier of 18 is to be applied. In the case of the decéased whose
age was above 30 years but not exceeding 35 years, the multiplier of 17 in terms
of the Second Schedule is required to be applied. The High Court, therefore, in
our opinion, has applied the correct multiplier, The quantum of multlphcand as .
noticed hereinbefore, is not in questmn In a case of this nature, it is not necessary
to go into the larger question, viz., as to. whether the courts should apply the
. multiplier specified in the Second Schedule in a proceeding under Section 166 of
the Act

12. In General Manager, Kerala State Road Transport Corporation.

Trivandrum v. Susamma Thomas and othe.'s, [(1994) 2 SCC 176] apart from

applying the structured formula for determination of the amount of compensanon
" with regard to the future prospect of the deceased. it was opined -
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“19. In the present case the deceased was 39 years of age.
His income was Rs 1032 per month. Of course, the future prospects
of advancement in life and career should also be sounded in terms
of money to augment the multiplicand. While the chance of the
multiplier is determined by two factors, namely, therate of interest
appropriate to a stable economy and the age of the deceased or of
the claimant whichever is higher, the ascertainment of the
multiplicand is a more difficult exercise. Indeed, many factors have
to be put into the scales to evaluate the contingencies of the future.
" All contingencies of the future need not necessarily be baneful.
The deceased person in this case had a more or less stable job. It
will not be inappropriate to take a reasonably liberal view of the - . A
prospects of the future and in estimating the gross income it will
be unreasonable to estimate rthe loss of dependency on the present
actual income of Rs 1032 per month. We think, having regard to
" the prospects of advancement in the future career, respecting which
there is evidence on record, we will not be in error in making a
" higher estimate of monthly income at Rs 2000 as the gross income.
Fiom this has to be deducted his personal living expenses, the -
quantum of which again depends on various factors such as
whether the style of living was spartan or bohemian. In the
_absence of evidence it is not unusual to deduct one-third of the
gross income towards the p:ersonal living expenses and treat the
balance as the amount likely to have been spent on the members,
of the family and the dependents. This loss of dependency
should capitalize with the appropriate multiplier. In the present
‘case we can take about Rs 1400 per month or Rs 17,000 per year
as the loss of dependency and if capifalized on a multiplier of
12, which is appropriate to the age of the deceased, -the
compensation would work out to (Rs 17,000 x 12 =Rs 2,03,000)
to which is added the usual award for loss of consortium and loss
of the estate each in the conventional sum of Rs 15.000.”

" In Kaushnuma Begum v. New India Assurance Co. Ltd., | (2001j 2SCC9 ]“ _
this Court observed:-, - .

“22. The appellants claimed a sum of Rs 2,36,000. But PW 1
widow of the deceased said that her husband’s income was Rs .-
1500 per month. PW 4 brother of the deceased also supported the
same version. No contra-evidence has been adduced in regard to

. that aspect. It is, therefore, reasonable to believe that the monthly
income of the deceased was Rs. 1500. In calculating the amount
of compensation in this case we lean ourselves to adopt the

Y
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structured formula provided in the Second Schedule to the MV
Act. Though it was formulated for the purpose of Section 163-A. -

- of the MV Act, we find it a safer guidance-for arriving at the
amount of compensation than any other method so_far as the
present case. is concerned.”

In United India Insurance Co. Ltd. v. Patricia Jean Mahajan [ (2002) 6
SCC 281 ], however, this Court held :-

“21. The purpose to compensate the dependants of the victims
is that they may not be suddenly deprived of the source of their
maintenance and as far as possible they may be provided with the
means as were available to them before the accident took place.
It will be a just and fair compensation, But in cases where the
amount of compensation may go much higher than the amount
providing the same amenities, comforts and facilities and also the
way of life, in such, circumstances also it may be a case where,
while applying the multiplier system, ﬂle lesser multiplier may
be applied. In such'cases the amount of multiplicand becomes
relevant. The intention 1s not to overcompensate

22. We therefore, hold that ordinarily while awarding
compensation, the provisions contained in the Second Schedule
m'ay be taken as a guide including the multiplier; but there may
arise some cases, as the one in hand, which may fall in the category
having special features or facts. calling for deviation from the
multiplier usually applicable.”

It is evident from the above that this Court in the said demsmns had taken a
departure from the Second Schedule.

In Jyoti Kaul v. State of M P, 1 (2002) 6 SCC 306 ] multlpher of 15 was
adOpted stating:-

“The aforesaid demsmn makes it clear that the pr1nc1ple of

_ multiplier would depend on the facts and circumstances of each
case. Looking to the facts of this case we find ‘that the Tribunal
has given good reasons- for anplymg the multiplier of 15. This
was in addition of taking into con51derat10n that the predecessors
of the deccased all lived for more than 80 years. The High Court
reduced the multiplier: from 15 to 10 without-taking into
" consideration’circumstances considered by the Tribunal and thus
committed the error. We, accordingly, set aside the findings of the
High Court only to the extent of the application of multiplier and
uphold other findings including reduction of intcrest The present
appeal. accordingly. succeeds in part. The computation of
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compensation now shall be made on the basis of multiplier of 15.
The differénce of enhanced amount which:has yet not been paid
by the.respondent State-shall be paid to, the: claimants within a
period of:three months from today.” " '

‘In Smt. Supe Dei & QOrs. v. M/s. National Insurance Co.-Ltd. & Anr; {(JT
2002 (Suppl.l) SC 451], this Court held: -

“  While considering the question of just compensation
payible in a.case.all relevant factors including the appropriate
multiplier are to be kept in mind. The position is well settled that
the second schedule-under Section 163 A to the Act which gives
“the amount of compensation to be determined for the purpose of
claim under the section can be taken as a .guideline while
determining the compensation under Section 166 of the Act; In
that view of the matter, there is na reason why multiplier of 17
should not be taken as the appropriate multiplier in the case.”

In Abati Bezbaruah v. Dy. Director General, Geological Survey of " India
and Anothet [(2003) 3.SCC 148] this Court held-

“11. It is now a well-settled principle of law that the payment
of compensation on the basis of structured formula as provided
for under the.Second Schedule should not ordinarily be deviated
from. Section 168 of the Motor. Vehicles Act lays down the
‘guidelines for determination of the amount of compensation in terms
of :Section . 166 thereof.” Deviation from. the structured formula,
however, as has been held by this Court, may be resorted to in
exceptional cases.'Furthermore, the amount of compensation should
be just and fair in the facts and circumstances of each _case.

12. The victim at.the relevant time was 40 years of age. The
Tribunal and the.High 'Court, therefore, cannot be said to have
committed an,error in applying the multiplier of 15. The only
question which is required to be considered now is as t6 how the * .
mplt,iplicand.shoul‘d be arrived at. : .

13. The deceased at the time of accident was a young man.

He -had a stable job. A reasonably liberal view of his_future

prospects should have; therefore, been taken into corisideration
by.the High Court as well as by the Tribunal.

14, Having regard to the prospects and advancement of
the future career, a higher estimate of the yearly income at
Rs.45,000 would not be out of place. From the said amount, one-
third of the gross income towards personal living expenses should
‘be deducted. The amount of Rs 30,000 should thus be determined

1
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as .the loss of dependency. The said sum should be capitalized
by applying the multiplier of 15, which comes to Rs 4,50,000.” .

. In Kanhaiyalal Kataria and Others v. Mukul Chaturvedi and Others
[(2005) 12 SCC 190, this Court held:

“3. Learned counsel for the claimants made submissions
séeking enhancement of compensation on the ground that the
. income. of the deceased has not been properly estimated. We are -
not going into any ‘other aspect except the question of proper
multiplier for computation of compensation. Ini ous opinion, by taking
the multiplier of 17, the amount of compensation deserves to be
increased. The compensation amount may be suitably recomputed
by Tribunal by dpplying the multiplier of 17 and interest at the rate of
12 per cent per annum on-the increased amount be also granted.”

In Bilkish v. United India Insurance Company Limited and Another
[(2008) 4 SCC 259 this Court -held: .

“4. After hearing leamned counsel for the parties, we are of the
opinion that the view taken by the High Court and the Tribunal is not
. correct The incumbent -was a-bachelor and he could not have spent
more, than 1/3rd of his total income for personal use and rest of the
amount-eamed by him would certainly go to the family kitty. Therefore,
determining the loss of dependency by 50% was not correct.
Therefore, we assess that he must be spending 1/3rd towards ‘personal
use. and contributing.2/3¢d of his income to his family. Therefore, we
-work out that Rs 30,000:was earned by him per annum. The loss of *
dependericy was 2/3rd i.e."Rs 20,000. The multiplier of “11” applied .
for loss of dependency'was also.not correct .and as per Schedule
" appendedto the Motor-Vehicles Act, 1988:it should be $12°. Applying
the multiplier of 12 the total loss of dependency will be Rs 20,000 x -
12=Rs 2,40,000-and:Rs" 10,000 towards loss of estate.and funeral ]
expenses, the total compensation comes -to Rs 2,50,0600 and
incumbent is entitled for interest @9 % p.a. from the date of the
-petition. The appcal is allowed syith the aforesaid modification.”

13, We, therefore, keepin‘g.iﬂ view the aforementioned peculiar facts and

circumstances of the case,.aré of the opinion, that the Jjudgment-of the High Court ) .
in applying the muitiplier of 17 need not be interfered with. T

14. _For the reasons aforemeﬁtioriéd, there is no merit in this appeal which is
dismissed accordingly. However, in the facts and. circumstances of the case,

, - 'Appeal dismissed.
N - , — _
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SUPREME COURT OF INDIA
Before Mr. Justice Pr. Arijit Pasayat & Mr. Justice Asok Kumar Ganguly

- 2 February, 2009*
STATE OF M.P. - - ... Appellant . .
Vs. ‘ ‘
KASHIRAM & ors. <o .. Respondents

‘A, Penal Code (45 of 1860), Sections 307 & 326 - Attempt to
murder - 1/3 of the leg of the injured chopped off below the knee - Trial

Court convicted respondents u/s 307 whereas High Court altered the

conviction u/s 326 - Held - To justify conviction u/s 307, if there is present
~an intent coupled with some overt act in execution thereof - Determinative
question is intention or knowledge and not nature of injury - Respondents
conviction and sentences u/s 307 IPC’ awarded by trial Court restored - Appeal
allowed. . _ (Paras 9, 10 & 12)
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- B. Penal Code (45 of 1860), Section 307 - - Attempt to murder -
Sentence - Undue sympathy to impose inadequate: sentence would do more
harm to the judicial system to undermine public confidence in the efficacy of
“law and society could not long endure under such serious.threats -
Aggravating and mitigating factors and circumstances in which crime has
been committed are to be delicately baIanced Object should be to protect
society and deter criminals - Appeal allowed. ~ (Paras 13 to 16)
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JUDGMENT

The  Judgment of the Court was delivered by
Arunr Pasavar, J. :-Leave granted. ' -

2. Challenge in this appeal is to the judgment rendered by a learned Single Judge
of the Madhya Pradesh High Court. The. respondents faced trial for alleged
commission of offences punishable under Section 307 read with Sections 149 and
148 of the Indian Penal Code, 1860 (in short the ' IPC"). Leamned Additional Sessions
Judge, Shihore, found the accused respondents guilty and sentenced each to
undergo rigorous imprisonment for five years with fine and 6 months rigorous
imprisonment for the other two offences. By the impugned judgment the High
Court held that the appropriate conviction would be under Section 326 read with
Section 149 IPC. Custodial sentence was reduced to the period already undergone,

while the fine amount of Rs.500/- was enhanced to Rs.20,000/-. :

3. Prosecution version as unfolded during trial is as follows:

On 21.7.1987 at about 4 O'clock in the cvening the complainanit-victim Jai
Singh (PW5) was at the grass field for the purpose of grazing the cattle. The wife
of respondent Lila Kishan and wife of Bapulal came there to collect some leaves
in the field. Thereafter on account-of some earlier enmity the respondents armed -
with rifle, sticks and axe came there and the accused Lilakishan, Bapu and
Kashiram caught hold of the said victim while.other accused Jagannath and Amar
Singh tied his hands and legs by turban and accused Laakhan with the help of .
clothes pressed his mouth. Thereafter, his legs were caught by the respondents
Bapu and Lila Kishan, while Kashiram chopped off the lower part of the left leg.
Gangaram stood there with rifle. The victim sustained injuries on his back, right
eye and left leg. After the incident the accused persons ran away from the spot.
However, the victim reached the field of Chain Singh and mentioned the incident
to him. Umrao Singh and Roop Singh took him to his home. They called the

" watchman and mentioned him the incident. Due to heavy rain; Jai Singh lodged

the report to Police, Ahmadpur on 22.7.1988-at 6.40. On registering the offence,
the victim was referred to hospital. The M.L.C. Report was prepared. He was
admitted in the hospltal and remained under treatment. On .completion of the
investigation, the accused persons were charge sheetcd under Sections 147, 148,
149 and 326 and 307 IPC.

The Trial court believed the evide:;ce of the victim PW 5 and also the other

evidences brought on record and recorded conviction and imposed sentences as

aforestated. The accused persons preferred an appeal before the High Court
where the basic stand was that offence under Section 307 IPC is not made out.
The High Court held that thére-was no material on record to show that the injury
was sufficient to cause death in the ordinary course of nature. It was observed
that chopping of the.leg from the body cannot be treated sufficient to cause death,
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" As noted above with the aforesaid observation the conv1ct10n and the sentence
were altered.

4. “In support of the appeal learned counsel for the appellant—State submitted
that the High Court has completely overlooked the gruesome nature of the offence.
It has also overlooked the evidence of PW1, the Doctor that the injury could have
caused death.

5. Learned counsel for the respondent on the other hand supported the Judgment
of the High Court.

6. 'With dismay we observe that the High Court has completely overlooked the
evidence on record and the impugned judgment shows total ‘non-application of
mind. The High Court observed that the doctor has not stated that the injury was
sufficient to cause death in the ordinary course of nature. PW 1 had noted that

1/3 of the leg was chopped off below the knee. He had categorically stated that.

the injury could have caused death, The Doctor (PW14) i.e. the Radiologist clearly
stated that the aforesaid chopping of the leg was grievous in nature. With some
strange logic the High Court observed that merely on the testimony of PW 1 it
cannot be assumed that the i m]ury was sufﬁcmnt to cause death in ordmary course
of-nature.

7. The évidence of PWS5 the victim clearly shows the gruesome nature of the
attack and the intention of the accused persons. According to him, accused Ram
" Singh and Bapulal caught hold of him. He was laid down on the ground and the
accused Krishan Lal chopped out the left foot and Ram Singh caught-hold of his
left leg and Bapulal caught hold of his right leg, Arjun caught hold of his leg and
. Krishan Lal kept his legs on his left hand and put clothes in his mouth and caught
hold of his head. Leela Krishan said that his foot jaw has been chopped off and
the heels should also be chopped out. Accused Suraj Singh kept his leg on a log of

wood and Leela Krishan chepped out his feet by axe from above the ankle. The .
trial court noticed that the leg was chopped out between the knee and'the ankle. '
Krishan Lal asked Ram Singh to keep the chopped pieces of the leg in the bag and -

Ram Singh picked up the pieces of legs and kept them in the bag. Though accused
Arjun Singh asked that both his eyes should be taken out, accused: Ganga Ram
told him that chopping of his one leg was sufficient to cause his death.

8. Sectmn 307 relates to attempt to murder. It reads as follows:

"Whoever does any act with such intention or knowledge,
and under such circumstances that, if he by that act'caused death,
he would be guilty of murder, shall be punished with imprisonment
of either description for a term which may extend to ten years,
and shall also be liable to fine; and, if hurt is caused to any person
by such act, the offender shall be liable either to (imprisonment
for life), or to such punishment as is hercinbefore mentioned.”

e
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9. To justifya conviction under this Section, it is not essential that bodily injury
capagble of causing death should have been inflicted. Although the nature of injury
actually caused may often give considerable assistance inr coming to a finding as
to the intention of the accused,-such intention may also.be deduced from other
circumstances, and may even, in'some cases; beascertained without any reference
at all to actual wounds. The:Section makes a distinction. between an act of the
accused and its result, if any. Such an act may not be attended by any result so far
as the person assaulted is concerned, but still there may be cases in which the
culprit would be liable under this Section: It is not necessary that the injury actually
caused to.the victim of the assault should be sufficient under ordinary circumstances
to cause the death of the person assaulted.- What the Court has to see is whether
the act, irrespective of its result, was -done with the intention”or knowledge and
under circumstances mentioned in the Section. An attempt in order to be criminal
need not be the penultimate act. It is sufficient in law; if there is present an intent
coupled with: some overt act in execution thereof.

10. .It is sufficient to justify.a conviction under Section 307 if there is present an
intent’ coupled with some overt act in execution thereof. It is not essential that
bodily injury capable of causing-death should have been inflicted. The Section
makes a distinction between the act of the accused and its result, if any. The
Court has to see whether: the act; irrespective of its result, was done with the
intention or knowledge and under circumstances mentioned in the Section.
Therefore, an accused charged under Section 307 [PC cannot be acquitted merely
because the i m]unes inflicted on’the.victim were in the nature of a simple hust.

11.. " This posmon was highlighted in Srate of Maharashtra v. Balram Bama
. Patil-and Ors. (1983 (2)'SCC328); Girija*Shanker v.: State: of Uttar:Pradesh
(2004 (3) SCC 793), R. Parkashy. State: gf Karnataka: (JT 2004 (2) SC 348)
and State of Madhya Pradesh:v bSaleem @ Chmraru & Anr, [2005 (5) SCC
554]. <% -

* 12. “Whether there was intentiotf tg kil or knowledge that death will be caused is

a question of fact and would depend on the facts of a given case. The circumstances
that the injury inflicted by.the accused was simple or minor will not by itself rule
out application of Section 307;IPC. The.determinative question is intention or
knowledge, as the case may be*and not nature of the injury. '

13. - Undue sympathy to impose. madequate senitence woluld do more harm to the

justice system to undermine;the public confidence in the. efficacy of law and
society could not long endure under. such serfous threats: It is, therefore, the duty
of every court to award proper sentence having regard to the nature of the offence
and the manner in which-it was executed or committed etc. This position was
illuminatingly stated by this Courtin Sevaka Perumal ete. v. State of Tamrl Naidu
(AIR 1991 SC 1463) :
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14. .After giving due consideration to the facts and circumstances of each case,
for deciding just and appropriate sentence to be awarded for an offence, the
aggravating and mitigating factors and circumstances in which a crime has been
committed are to be delicately balanced on the basis of really relevant
circumstances in a dispassionate manner by the Court. Such act of balancing is
indeed a difficult task. It has been very aptly indicated in Dennis Councle MCG
Dautha v. State of Callifornia: 402 US 183: 28 L.D. 2d 711 that no formula of a
foolproof nature is possible that would provide a reasonable criterion in determining

a just and appropriate punishment in the infinite variety of circumstances that may
affect the gravity of the crime. In thé absence of any foolproof formula which
may provide any. basis for reasonable criteria ;to ‘correctly assess various
circumstances germane to the consideration of gravity of crime, the discretionary -
judgment in the facts of each case, is the only way in which such judgment may R
be equitably distinguished. : ’

Y oied

15. The object should be to protect the socicty and to deter the criminal in
achieving the avowed object of law by imposing appropriate sentence. It is expected
that the Courts would operate the sentencing system so as to impose such sentence
which reflects the conscience of the society and the sentencing process has to be
stern where it should be. : I : :

16. Imposition, of sentence without considering its ¢ffect on the social order in
many cases may be in reality a futile exercise. The social impact of the crime,
¢.g. where it relates to offences against women, dacoity, kidnapping,
misappropriation of public money, treason and other offences involving moral
turpitude or moral delinquency which have great: ipi}iajct on social order, and
public interest, cannot be lost sight of and per se require ‘exemplary treatment.
Any liberal attitude by imposing meager sentences or taking too sympathetic view
merely on account of lapse of tinie in respect of such offences will be result-wise
counter productive in the long run and against societal interest whichneeds-to be .
cared for and strengthened by string of i_ietg:rrence inbuilt in the sentencing system.

17. The Court will be failing in its duty if appropriate punishment is not awarded

for a crime which has been committed not only against the individual victim but

also against the society to which the criminal and victim belong. The punishmerit
to be awarded for a crime must not be irrelevant but it should conformto and be
consistent with the atrocity and brutality with which the crime has been perpetrated,
the enormity of the crime warranting public abhorrence and it should "respond to -
the society's cry for justice against the criminal”. ' -

&)

18, It aiso baffles us as to how the High Court uniformly directed reduction of
sentence to the period already undergone. The various periods of custody suffered
by the respondents during trial are as follows:

Kashi Ram 2 years 21 days
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" Lela Krishan - - 2 years 12 days

Kesh lal .+ <17 days

Ram Singh . 4 months and 20 days
.Arjun Singh 4 months and 15 days

Suraj Singh . -4 months and 20 days
‘Bapu Lal " ~ 2 years and 12 days'

19.  Thereafter the High Court directed suspension of senfeiice. By then they
) ‘'had suffered custody for about 3 months 15 days more. There was no similarity in

the period of sentence already suffered by the accused persons when the High
Court passed the 1mpugned judgment. - :

20. Looked at froin any angle the judgment of the High Court is clearly
unsustainable, deserves to be set aside which we direct. The judgment of the trial
court stands restored so far as-conviction as well as the sentences are concerned, *

21. The appeal is. allowed _
' Appeal allowed.
" LL:.R. [2009] M. P., 1557
. SUPREME COURT OF INDIA '
Before Mr Justzce Dr. Arytt Pasayat & Mr. Justice Asok Kumar Gangu{;v
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" -Penal Code (45 of 1860), Section 34 - Common Intention - Section 34
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. _Jeature is the element of participation in actwn - Direct proof of intention is

seldom available and :suchintention can. only be inferred from the.
c:rcumstances appearmg ﬁom *the proved facts and circumstances .of the case..
: - S e - (Para7)

O m?ﬂ%ﬁt(weomu)a'mm—manm ORT 34 DI VEA BT
frr 8 3R P AR ARy e T S — gEe Rt a e & Wn oF ol ae S

~ ATTRI BT T8l g ASF-FaT 8 SUA B & 9N A e &7 I DT AR D -

_wﬁmawtaﬁvuﬁﬁaﬁmt%meﬁm?ﬁqﬁﬁuﬁm#ﬁ?ﬁmwmel

Cases referred :
AIR 1977 SC 109, AIR 1993 SC 1899

e JUDGMENPﬂ o
Tﬁe Judgment = of  the. Court was 'deli'vered by
Dr. Arunr Pasavar, J. :—Leave granted T -

| *Cr.A No.243/2009



1558 . IL.R. [2009] M. P.,
KOMAL Vs, STATE OFM.P.

2. Challenge in this appeal is to the judgment of a Division Bench of the Madhya
Pradesh High Court at Jabalpur allowing the appeal filed by the State of M.P.
upholding the appellant guilty for offence punishable under Section 304 Part I
read with Section 34 of the Indian Penal Code, 1860 (in short the ‘IPC") and

sentencing him to undergo imprisonment for 7 years. However, his acquittal for -

offences punishable under Sections 147, 148, 302 read with Section 149 IPC was
upheld. Eight persons faced trial for alleged commission of offences. Gubdu and
Ishwar A-1 and A-2 respectively were charged for commission of offences
punishable under Sections 147, 148, 323, 149 and 302 IPC. Rest of the accused
persons were charged under Sections 147, 148, 323 read with Section 149 and
302 read with Section 149 IPC. The trial Court recorded conviction and 1mposed
sentences as follows:

A—2 Ishwar was convmted under Sectlon 302 and sentenced ‘to undergo

imprisonment for life and also to pay fine of Rs.500/- and in default to further”

undergo simple imprisonment for one month. A-4 Komal was found guilty of the
offence punishable under Section 323 IPC and was sentenced to pay fine of Rs.500/

- and in default to undergo simple imprisonment for one month but was acquitted '. ’

of the other offences and the other six’ accused (A-l A-3, A-5 to A- 8) were
acquitted of all the charges.

. Accused Ishwar preferred Criminal Appeal No 978.of 1992 while the State
. of MLP. filed Cnmmal Appeal No.245 of 1993 against the acqmttal of seven accused
. persons.

3 Prosecutlon version in nutshell is as foIlows
All the accused are residents of village Doomar, where complamant Shrilal
(PW7) father of Daulat (hereinafter referred to as the “deceased') also resided:

He is a barber by profession. Although, he is generally engaged for the work of
hair cutting, shaving etc., yet he also renders services as an assistant in marriages

solemnized in accordance with traditional Hindu order. However in view of dispute- -
with- Al, A3 & A4 as to payment of money for the services rendered, the -

complainant at the relevant point of time, was not.serving as barber to these

accused. In turn, they also called another barber namely Ishwar Das the A2, -

_from another village Purena.

-l

T

On the auspicious ocgasion of "Akshay Tritiya" that fell on 19th April, 1988 coe

a number of marriages were proposed to be sélemnized in village-Doomar. Shrilal .

(PW7) was working in the Pangat (commumty feast) at-the residence of one

Komal Kachhi. He had deputed his son deceased Daulat to render service in the.

marriage ceremony organized at the residence of one Balram Ahir. At about 3:00
p-m., when the guests were taking meals at the residence of Bairam, Al called
Daulat through Narayan Singh to a place near Mata ki Madiva (place of worship
of the Goddess). Al and A2 gave Kharerua (piece of wood used in bullock cart)
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blows on.Daulat’ s head. He fell' down and was rendered unconscious. His younger
brother ‘Harlal {(PW8)  immédiately went.to the*house of Komal'Kachhi and
informed his father-Shrilal (PW7) about thefincident: Shii and his wife Phoolabai
rushed to the spot, where he was also assaultéd byr Al and"A2 with Kharerua. A3
& A4 wielded lathies on his wife Phoolabai-and his younget sorf Harlal was also
struck: with lathies by A5 and-A8.

-Parents and brothers: &£ unconscious: Daulat Immedlately took' him. tothe-
police station, where Shrilal16dged the first information report (Ex-P/7) Thereupon, -
a case uriderSections 294 3417&>323 read.with Section 34-IPC was registered.
Daulat and other injured-namély;: Shrilal; Phoolabai and Harlal were sent’to the
PHC Bankhedi-for medical gxamination."Dr: R.C. Agrawal.(PWIS5), after
examining Daulat, referred him to the District hospital; Hoshangabad for admission
and treatment and also advised radiological examination of the injury found on the -
scalp. 'Pursuant to his advice, Daulat was taken to the District’ Hospital at
Hoshangabad where he succumbed to the injuries on 20.4:1988. .

-After inquest proceeding, the dead body of Daulat was sent for post mortem
that'was conducted by Dr. Ashok Kumar Tiwari (PW14). During investigation,
the accused. were arrested and: at their instance respective. weapons: were
recovered. One white shirt worn by the deceased at the time of incident was also
recovered and-seized. All these articles were sent to the FST.} Sager; along with.

 the ordinary and blood stainéd séil seized from the spot for chemical examination.
.Observing bloodstains on-all these articles: excepting the otdinary earth seized

from the spot, the: Chemical’ Examiner forwarded the exhibits to Serologlst for

 further: examination. However,the’ Serologist_could only determine presence of
" human blood on the shirt-arid, the blood stainéd earth seized, from the spot.

“The trial Court ds noted:above convictéd-A%2 Ishwar and“A=4:the present
appellasit for offence pumshable under Sections 302 and 323°IPC respectwely for-

- their individual acts and. sentenced them’as indicated above.No appeal was filed
: by ‘A4 Komal against his conviction. Appeal was filed by Staté beforc High Court.

Accordmg ‘to the. stand of State” before' the' High Court; the true parameters of
Section 149 IPC weré not kept'in ‘view.:The: ngh Court. accepted the-stand and

" directed. conviction as. noted: above. - ™
. 4. < 'support of the appeal,: leamed counsel forthe appellant submitted thatthe-

High.Court having noted at one place that there. was no common object; the question

of conthmg the present; appellant for offence relatable to section’ 3 04 Part I read

is submitted that there is laclg _of _clarlty .as:to: What the_ nglf C_ounf wanted to
observe. The High Court has. observed;thdt:there wassgommon; object and: the
appellant was not a member.6f; the unlawfiil assembly.f1t. has! beem*heldlby the
High Court that'the present appella.nt wasralso conwctedf for: causmb 1njuryson the
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person of Daulat and he has not challenged his conviction. It was pointed out.that
the trial Court formulated the question as to whether the accused persons in
furtherance of their common intention caused injuries on the complainants Shrilal,
Phoolabai and Harlal intentionally. There was no evidence that the present appellant
caused any injury on the person of Paulat It was-pointed out that the evidence of
Shrilal (PW-7) and his son Jagdish-(PW-9) was held to be not acceptable.

5. 'Learned counsel for the respondent-State on the, other hand supported the
Judgment. -

6. We find that the High Court has erroneously come to the conclusion about the

1ole of appellant. It was erroneously held that the appellant had cansed i m_;ury on’

the person of Daulat. It was nobody's case.

7. Section 34 has been enacted on the pmmple of joint hiability mthe commigsion of

a criminal act. The Section is only a rule of evidence and does not creats a substantive
offence. The distinctive feature of the Section is the element of participation in action.

The hability of one person for an offeace committed by another in ths conrse of ~

criminal act perpetrated by several persons arises under Section 34 if such criminal
act is done in furtherance of a common intention of the persons who join in committing
the crime. Direct proof of common intention is seldom available and, therefore, such
intention can only be inferred from the circumstances appearing from the proved

facts of the case and the proved circumstances.In order to bring home the charge of -

common intention, the prosecution has to establish by evidence, whether direct or
circumstantial, that there was plan or meeting of mind of all the accused persons to

~ commit the offence for which they are charged with the aid of Section 34, be it pre--

arranged or on the spur of moment; but it must necessarily be before the commission

of the crime.- The true contents of the Section are that if two or more persons -

intentionally do an act jointly, the posmon in law is just the same as if each of them has
done it individually by himself. As observed in Ashok Kumar v. State of Pun_]ab
(AIR 1977 SC 109), the existence of a common intention amongst the participants in

a‘crime is the essential elemerit for application of this Section. It is not neécessary that.

7]

.8

the acts of the several persons charged with commission of an offence jointly mustbe = -

- the same or identically similar. The acts may be different in character, but must have
been actuated by one and the same comimon intention in order to attract the provision.

8. 'The Section does not say "the common intention of all", nor does it say "and
intention common to'all". Under the provisions of Section 34 the essence of the

liability is to be found in the existence of a common intention antmating the accused:: -

leading to the commission of a criminal act in furtherance of such intention. As.a

result of the application of principles enunciated in Section 34, when an accused

‘is convicted under Section 302 read with Section 34, in law it means that the * -
. accused is liable for the act which-cansed death of the deceased in-the same
manner as if it was done by him alone. The provision is intended to meet a case in- -
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which it may be difficult fo distinguish between acts of individual members of a
party who act in furtherance of the common intention of all or to prove exactly
what part was taken by each of them. As was observed in Ch. Pulla Reddy and
Ors. v. State of Andhra Pradesh (AIR 1993 SC 1899), Section 34 is applicable
even if no injury has been.caused by the particular accused himself. For applying
Section 34 it is not necessary to show some overt act on the part of the accused.

9. It has been categorically held by both the trial Court and the High Court that
there was-no common object and in any event the present appellant was not a
" member of any unlawful assembly. Having held so, the High Court ought not to
have altered the conviction as recorded by the trial Couirt. Accordingly, the appeal
is allowed. The order of the trial Court vis-a-vis the present appellant is restored
and that of the High Court vis-a-vis the present appeliant stands quashed. If the
appellant has served the sentence as imposed by the trial Court, the bail bonds -
executed for giving effect to order dated 8.1.2008 shall stand discharged.
Otherwise, the appellant shall surrender forthw1th to serve the remamder of
sentence. )

Appeal allowed.
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JUDGMENT

The Judgment - of the Court was delivered. by
S.B. Smnua, J. :—Leave granted. - '

2. This appeal is directed against a judgment and order dated 2179.2007 passed

by a Division Bench of the High Court of Madhya Pradesh at Jabalpur in Misc.
Application No.21/09/2007 whereby and whereunder the appeals preferred by

the claimants/respondents from an award dated 29.1.2007 passed by the Iind -

Additional Motor Accident Claims Tribunal (Fast Track Court), Kanti (hereinafter
referréd to as “the Tribunal') in M.V.C. No.350 of 2004, was allowed. A cross
objection filed by the appellant herein has also been dismissed by the said judgment.

3. . Heirs and legal representatives of Genda Bai, who died in an accident which
took place on 31.10.2004, filed a claim application before the Tribunal, contending
in that on the fateful day, when she had been standing near a turning known as
*Hardi turning', a mini door Auto bearing registration No.MP-20G-9937 dashed
against her as a result whereof she suffered injuries. She was taken to the
District Hospital where she succumbed thereto on the next day.

.The deceased was aged about 45 years at the time of her death. She allegedly
used to earn about Rs.5,000/- per month by preparing’ Donnapattals'. .°

4. Indisputably, the vehicle was a goods carriage vehicle which was owned by
Respondent No.7, Narendra, and was being driven by Respondent NG.6, Umesh..
Before the Tribunal, a contention was raised that the driver-of the vehicle did not
possess a valid and effective driving licence.Overruling the said contcntlon an
award of Rs.1,83,000/- was made.

5. Claimants, as noticed hereinbefore, preferred an appeal thereagainst. Appellant
also filed a cross-objection. -

Inter alia, on the premise that the contnbutlon to the farmly by the deceased
would have been about Rs.2,500/- per month and on deduction of conventional 1/3rd
amount from her income, the annual loss of dependency was calculated at-Rs.20,000/-
per annum. The High Court applied the multiplier of 15 and, thus, awarded a sum of

* " Rs.3,00,000/- towards loss of dependenty. A’sum of Rs.40,000/-was furthermore

awarded under the heads of loss -of estate, fimeral expenses, loss of expectancy of
life including a sum of Rs.10,000/- to the husband for loss of consortium,

6. Mr. Santosh Paul, learned counsel appearing on behalf of the appellar_lt, would
submit that the driving licence having been granted to the respondent No.6, Umesh,
in the year 2003 for a period of 20 years, evldently it was not meant for driving a
goods carnage vehicle.

RSy

=)



' ILR [2009]M P, : - 1563
ORIENTAL INSURANCE CO LTD. Vs. ANGADKOL

7. Mr Ra_] Kumar Gupta, learned counsel appearing on behalf of the respondent
however, would submit that as the appellant already deposited 50% of the awarded
amount, this_Court may | dlrect it to pay the balance awarded amount with a right
to recover the same from the owner andfor the driver of the vehicle.

8.  Motor Vehicles-Act; 1988 (heremafter called-as ‘the Act') was enacted to
consolidate and amend the' law relating to motor vehicles. *Driving licence' has
been defined in Section 2(10) to mean the licence issued by a competent authority
under Chapter II authoriiing the person specified therein to drive, otherwise than
as a learner, a motor vehicle or a motor vehicle of any specified class or description.
"Goods, carriage” has been defined in Section 2(14) to mean any motor vehicle
constructed or adapted for use solely for the carriage of goods, or any motor
. vehicle not so constructed or adapted’ when used for the carriage of goods. The
said Act also defines heavy goods vehicle', “heavy passenger motor vehicle',

‘medium goods vehicle' and ‘medium passenger motor vehicle' as well asa hght
motor vehicle' in Section 2(21) of the Act to mean :

- "light motor vehicle' means a transport vehicle or ommbus
the gross vehicle weight of either of which or a motor car or tractor
or road-roller the unladen weight of any of which, does not exceed
. 7500 kilograms. "

9. Although the definition of the ‘light motor vehicle' brmgs within its umbrage
both “transport vehicle' or, ommbus mdlsputably, as would be noticed infra, a
. distinction between an effective hcence granted for transport vehlcle and passenger
motor vehicle exists. : :

Sectxon 3 provides for the necessity of driveling licence, stating

© "3, Necessity for driving licence.--(1)-No person shalil
drive a motor vehicle in any public place unless he holds an effective
driving licence issued to him authorizitig him to.drive thie vehicle;
and no person shall so drive a transport vehicle other than a motor
car or moter cycle hired for his own vse or - rénted under any
scheme made unider sub—secnon (2) of Section 75 unless his dnvmg
hcence specifically entltles him s0 to do

@ ..

Sectlon 9 provides for grant of dnvmg licence. Section 10 prescribes the forin ) '

and contents of licences to- drive which is to the followmg effect o

. "10. Form and contents of licences to drive.--(1)} Every

-~ learner's licence and driving licence, except a driving licence issued

under section I8, shall be.in such form and shall contain such
‘information as may be prescnbed by the: Central Government. -

* (2) A learner's licence or, as the case may be, ‘driving licence -
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shall also be expressed as entitling the holder to drive a motor
vehicle of one or more of the following classes, namely:-

(a) to«c) ...
(d) light motor véhicle;
'-(e) transport vehicle;
(i) road Roller;
{j) motorvehicle of a specified description.”

10. The distinction between a ‘light motor vehicle'.and a “transport vehicle' is,
therefore, evident. A transport vehicle may be a light motor vehicle but for the
purpose of driving the same, a distinct licence is required to be obtained. = The
distinction between a ‘transport vehicle' and a 'passenger vehicle'. can also be
noticed from Section’14 of the Act. -Sub-section (2) of Section 14 provides for
duration of a-period of three-years in.case.of an.effective licence to drive. a
“transport vehicle' whereas.in case of any other licence, it: may remain effective
for a period of 20 years.

11. The driver and the-owner of the vehicle did not examine themselves. The

driving licence was not produced. The application form praying for grant of driving
licence was also not produced.

‘The insurance company-examined Shri R.K.Hila, an officer of the. Regional
Transport Authority. The contents of his deposition -as has been noticed by the
learned Tribunal in paragraph 7 of the award, is as under :

""The onus of'issue'No.2 is on Opposite Party No 3. But they .
could not ‘establish their .dllegation that the vehicle was driver
contrary to'the conditions of the insurance contract. The witness
No.1 of the Opposite Party Sri R K. Hela of the Regional
Transport Authority has stated that the - Opposite Party No.1 had
licence to driver Light Motor Vehicle for the period 30,07.2003 to
29.07.2023 and the vehicle:involved is.a Light Goods Vehicle. It is
contended that the holder of the licence had to obtain an
endorsement to drive, goods vehicles but it hasnot been established
whether ithe véhicle involved in the accident is a goods vehicle
.and whether the holder of the licence was entitled to drive a goods -
carriage vehicle. It-has also not been established that the vehicle
involved svas a-goods carriage:vehicle. The Opposite Party No.3 .
could not establish that the vehicle was driven contrary to the
terms and conditions of the insurance. As a result the Opposite Party
No.3 has not been able to establish that the driver of the vehicle
which caused the accident did not have an effective and valid licence.
Hence issue No.2 is:decided against the Respondent No.3."

an
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.12, Indlsputably, the Reglonal Transport Officer, J abalpur in a letter addressed

to Shri S.K. Yadav in response to his application dated 21.2.2005 furnished the
particulars of driving licence No.MP70/0/6436/03 as under : .

- "As per this office record the particulars of driving
licence No.MP70/0/6436/03 are as under : -
1. Name of Licence holder : Shri Umesh Gupta

_ 72. Sonof . . : Shri M.L. Gupta
- _ ' R -MP20/016436/03
3. Address © {Karmata, Jabalpur
. 4. Date of issue 230.7.2003
5. Date of expiry - :29.7.2023
. 6. Date of last renewal £8.4.2013
- 7. Valid for ~ +8.4.2013
.E 8. Class of vehicle : M/Cycle + LMV only
2 9. Paid Employee T
'_% ' Endorsement if any."

13. The Central Government had framed Rules knowri as Central Motor Vehicle .
Rules'. Form 4 prescribed therein provides for different columns for grant of a
* licence of light motor vehicle, medium goods vehicle or heavy goods vehicle: Rule
14 prescribes for filing of an application in Form 4 for a licence to drive a motor
vehicle. An amendment was carried out on or about 28.3:2001 being JSR No.221(E)
in terms whereof, inter alia, licence which is to be granted in Form 6 requires a
specific authorization to drive.a ‘transport vehicle'.

14. The licence was granted to Respondent No.6, Umesh, in 2003, i.e., after the
said amendment came into force. The acc1dent as notlced herembefore took
place on 31.10.2004. -

15. Licence having been granted for apenod of'20 years, a presumption, therefore,
arises that it was meant for the purpose of a vehicle other thana transport vehicle,

16. Had the dnvmg licence had been. granted for transport vehlcle the tenure
thereof could not have exceeded:to three:years.

In National Insurance Co. Ltd. v. Annappa Trappa Nesaria [(2008) 3 SCC
464], this Court.noticed the aforementioned development in the matter of-grant of

" licence to a transport vehicle stating that.the same became effective.from .
.28.3.2001 in the following terms :

"20. From what has been noticed hereinbefore, it is &vident
that "transport vehicle" has now been substituted for "medium goods

1
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vehicle" and "heavy goods vehicle”. The light motor vehicle
continued, at the relevant point of time to cover both "light
' passenger cartiage vehicle" and "light goods carriage vehicle". A
driver who had a valid licence to drive 4. Alight motor vehicle,
therefore, was authotised to drive a light goods yehicle as well.

21. The amendments carried out in the. Rules having a
prospective operation, the licénce held by the driver of the ‘vehicle
in’ questlon cannot be said to beunvalld in law."

17 The effect of the different terms of licences granted in terms of the provisions
of Section 2(14) and 2(47) has also been noticed by-this Court in New Ind;a
“Assurance Co. Ltd. v. Prabhu Lal [(2008) 1 SCC 696], stated :

"30. Now, it is the case of the Insurance Company that-the
vehicle of the complainant which met with an accident was a .
“transport vehicle". It was submitted that the insured vehicle was
a "goods carriage" and was thus a "transport vehicle". The vehicle

~ was driven by Ram Nara_lin, who was authorised to drive light motor
vehicle and not a transport vehicle. Since the:driver had no licence
to drive transport vehicle in absence of ngcessary
endorsement in his licence to that effect, he could not have driven
_ Tata 709 and when that vehicle met with an accident, the Insurance
Compa.ny could not be made liable to pay. compensatlon
XXX - . XXX XXX
37. The argument of the Insurance Company is that at the
* time of accident, Ram Narain had no valid and effective licence
to drive Tata 709. Indlsputably, Ram Narain was having a licence
to.drive light motor vehicle. The learned counsel for the Insurance -
- Company, referrmg to various provisions of the Act submitted that .
if ‘a person is having licence to drive light motor vehicle, he .
cannat drive a transport vehicle unless his driving Ixcence
specifically entitles him so to do (Section 3). Clauses (14), (21),
 (28) and (47) of Section 2 make it clear that if'a vehicle is "light
motor vehicle”, but falls under the category of transport
* vehicle, the dnvmg licence has to be duly. endorsed under Section
3 of'the Act. If it is not done, a person holding driving licence to
ply light motor vehicle cannot ply transport vehicle. It is not in
dispute that in the instant case, Ram Naram was having licence T
»to- drive light motor vehicle. The hcence was not -endorsed as '
required .and hence, he could. not have driven Tata 709. in -

absence of requisite endorsement and the Insurance Company
could not be held liable.

a1
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38. We find considerable force in the submission of the learned
counsel for the Insurance Company. We also find that the District
- Forum considered the question in its proper-perspective and held
that the vehicle driven by Ram Narain was covered by the category
of transport vehicle under Clause:(47) of Section 2 of the Act.
Section'3, therefore, required the driver to have an endorsement
- which would entitle him to ply such vehiclé. It is not even the case -

of the complainant that there was such’éhdorsement and Ram
Narain was allowed to ply transport vehicle. On the contrary, the
case of the complainant was that it was Mohd. Julfikar who was
driving the vehicle. To us, therefore, the District Forum was right
in holdmg that Ram Naram could not have dnven the vehicle in

- question." . .

The Court dlstmgulshed its earlier judgment in Ashok Gangadhar
Maratha v. Oriental Insurance [(1999) (6) SCC 620), stating :

*41. In our judgment, Ashok Gangadhar did not lay down that
the driver holding licence to drive a light motor vehicle need not
have an endorsement to drive transport vehicle and yet he can .

- drive such vehicle. It was on the peculiar facts of the case, as the
_ Insurance Company neither pleaded nor proved that the vehicle
.. 'Wwas transport vehicle by placing on record the permit issued by the

_ Transport Authonty that the Insurance Company was held liable."

However in this case, the finding of fact arrived at that the Vehlcle in question

was not proved to be a goads vehicle is not correct. The Regional Transport Officer,
in his deposition, stated that the vehicle in question was a goods vehicle. -
18. From the discussions made hereinbefore, it is, thus, evident that it is proved
that respondent No -6 did not hold a valid and effective dr1vmg licence for driving
a goods vehicle. Breach of conditions of the i insurance is, therefore, apparent on
the face of the records. :

19. Byan order dated 10.7. 2008, the insurance company was dlrected to dep051t
50% of the awarded amount. In this view of the matter, we are of the opinion that

" interest of justice would be subserved if we, in exercise of our jurisdiction under

Article 142 of the Constitution while directing the insurance company to deposit -
the balance amount before the Tribunal with liberty-to the claimants to withdraw
the same give right to the appellant to recover the'said  amount from the owner .
and the. drlver of the vehicle being Respondent Nos 6 and 7.

"20: In view of the aforementioned findings, the appeal is allowed with no order

as to costs.
Appeal allowed.
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FULL BENCH
quore My Justice Dipak Misra, My. Justice K.X. Lahoti &
Mr. Justice Rajendra Mengn
. 20 March, 2009* '
MAA SHARDA WINE TRADERS (M/S)

GARAHAKOTA, SAGAR . ' ' - ... Petitioner
Vs. : Y _ : '
UNION OF INDIA & ors. ... Respondents

Finance Act (32 of 1994), Section 65(76b) [As amended by Finance
Act, 2005], Central Excise Act, 1944, Section 2(f) - Manufacture - Service

"Tax - Packaging and bottling of liquor come within the ambit and sweep of

marnufacture - There can be no levy of service tax on manufacture in view of
clear postulate u/s 65(76b) of Act, 1994 - Decision rendered in M/s
Vindhyachal Distilleries does not state law correctly - Decis"z‘on rendered in

~ Som Distilleries upheld " ' (Paras 31. & 32) -

fra afSfem (1994 &1 32), ©IRT 65(76#1) {fawr- s, 2005 ERT
JATHINRG), " DT SUE—I[cF AR, 1944, a7 2(vw) — fafmfor —
a1 B — maﬁﬁmaﬁ?aﬂzﬁrﬂﬁﬁﬁwaﬁqﬁﬁraﬁ?m%ﬁmm%—
aferfam, 1994ﬁwss(rﬁﬁ)$m€ﬁﬁwsﬁmaﬂé@ﬁ§qﬁﬁﬂfwwaﬁé
T IR SR TE A o weve — Al Riearee feveedie A fear wn fafree
ﬁﬁﬁﬂﬁmﬁﬁfﬁlﬁﬁaﬂm ﬁﬂﬁﬂ%ﬂﬂﬁ[ﬁﬁaﬁﬁ'ﬁmﬁﬂg&ﬁﬁﬁl
" Cases referred :

(2007) 7 VST 197(MP) Not good law, 1997(1) JLT 319, (2004) 5-8CC 632,

AIR 1966 SC 856, AIR 1993 SC 192, AIR 1978 SC 793, (1998) 8 SCC 428,° '

(1996). 10 SCC 304, (1966) 17 STC 576, (2006) 3° SCC 1, (2008) 2 SCC 614
(2008) 12 SCC 466, (2008) 13 SCC 1.

Sumit Nema with Mukesh A grawal for the petltloner

Shekhar Sharma, Standing Counsel with Sanjay Patel for the respondents

ORDER

Tl_le Order  of the ~Court © was delivered by .

- Drpax ‘Misra, J. :—In this batch of writ petitions, the -constitutional validity of
Section 65(76b) of the Finance Act, 1994 [for short "the Act'] as amended by the

" Financé Act, 2005 was challenged primarily and principally on the ground that -

there is lack of legislative competence on the part of the concerned Legislature to

bring in such a legislation and further, assuming the legislation mests the test of -

legislative competence, it is violative of Article 14 of the Constitution of India.
The aforesaid writ petitions were listed along with W.A. No.1524/07.

*W.P. No. 700/2008 (Jabalpur)

[ £]
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2. Inthe gourse of hearing of the writ appeal, on behalf of the appeltant therein,

-1t was contended that the decision rendered by the Division Bench in M/s

ma‘hyanchal Distilleries Private Ltd. Vs. State of M.P. and others, (2007) 7
VST 197 (MP) has not appropriately considered the decision rendered in Som
Distilleries and Breweries Pvt. Lid. vs. State of MiP. and. another, 1997 (D
JLJ 319. and vartous other aspects which deserve considetation. The Division

‘Bench hearing the writ appeal thought it apposite to refer the matter to. a larger

bench. The question that. has been referred reads as follows:

“Whether bottlmg of liguor amounts to manufacture of liquor
‘'or only packaging so as to attract the Service Tax 7

. 3. "Itis worth-noting that W.A. No0.1524/07 was Leld to be not 'maintainable
~ by the Full Bench and in that backdrop, the reference was not answered. These

writ petii‘.ions being connected with the writ appeal were heard by the Full Bench.

&, Mr Sumit Nema, learned counsel appearing for the petitioners, submrtted that

by abimdant caution, he had challenged the constitutional validity of the provision but
on a keener scrutiny, it is felt by him that the cause of justice would be best subserved
if only the apposite interpretative process is adopted to scan the anatomy of the

* provisions, to arrive at the conclusion whether the bottling of liquorwould invite the

impost of Service Tax as emnsagcd under Section 65(76b) of the Act.

5. Keeping in view the aforésaid limited submission of Mr. Nema, we will not
dwéll upon the constitutional validity but only advert ourselves to the question

“whether the Service Tax as definéd under the Act in the amendmg provision takes

in its net the bottling of lxquor

6. To appreciate the factiial scenario in proper parspecuve we shall refer to the
facts in W.P. No.700/2000 in brief. The petitioner purchases bottles of country spirit
from the licensees who are engaged-in the manufacture and supply of country liguor in
sealed bottles pursuant to the license issued by the competent authority of the State

Govemnment under the provisions of the M.P. Excise Act, 1915 [for short “the 1915 -
Act] and the Rules framed therein. The rectified spirit is manufactured by the process

~ . of distillation in the distillery, the rectified spirit is blended in the warehouses, bottled,

sealed Iabelled and is supplied to the retail contractors. Bottling license is issued in Form
CS-1 appended in the M.P. Country Spirit Rules, 1995 [hereinafter referred to as “the

. 1995 Rules']. The petitioner was granted a license in respect of the Excise Year 2005-
.2006 for supply in respect of the areas mentioned therein. The said license was issued

pursuant to the tender notice dated 22- 3-2005 issued by 1 the Excise Commissioner and
the said tender notice described “tendér riotice for the manufacture and supply of country
spirit in sealed bottles. in various districts of the State”. Reliance hastbeen placed on
clanse (6) of the Tender Notlce to highlight that the entire activity of manufacture,

bottling and supply is a composite one. In'the 1915 Act as well as on the conditions of

- the tender, a licensee is under obligation to supply liquor in the sealed bottles. ™
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..According to ;the writ petitioner; the;process: df-manufacturing involves
varidus stages,viz., manufacture of rectified spirit at‘distilleries; transportation of

* rectified splnbﬁtom dlstlllenes to.manufacturing warehouses; manufacturing activity
" (blending)? ’to ‘make aectified: $pirit fit’ ‘for’human. censumption;!bottling,- sealing,
packaging: ofxcountry spifitltis contended that after;the rectified spirit is rendered*.
fitifor human ‘eonsumption’ the same 1is ‘filled in bottlestor;some- other; . packing.
modeas specified byiheTExcxse Commissioner uhder; the‘supemsmn of the'Officer-

m—Charge :0f ithe "warg¢houses :and’ sealmg -of the .bottlesqs carried,out:as per’

specification :and 'labsls-are -affixed -on: -each ‘bottlezand:thereafter-on demand: of
retail contfactors :and upon :proof. of’payment into:treasury-of the issue; pnce
recoverable forfit, “the {CS 31 license. issues: bottles;6fycountry: spirit to. the:retail
contractor..The ‘1915 . Act-contains provisions:with: regard to the. manufacture,

supply. and.sale of liquor. iChapter IV of the 1915 Act deals.with.the manufacture,

possession:and.sale of liquor.: Section 13 of the ‘Aot creates a'bar:on manufacture
and:collection 'of intoxicant except under the authority; and .subject: to thesterms
and :conditions iof thelicense in that-regard. "Sectioni13(b) prohibits- bottling .6f
liquor for: sale “Section 15 prowdes:forlpayment of duty. for Temoval. of. hquor
from ithe \warehouses dlstlllery o brewery. s Section 16, restricts; possession of
1intoxicant beyond the. prescnbefd limit-and Section*17:deils with:sale of intoxicants
wn‘h;the stlpulatlon that'no: mtox:cant $hall.be sold exceptiundersthe authority and
sub_]ect o \the ierms and’ condmons ‘6f!alicense. inythat;regard. ¥ Reference; has
begnmadeeto the 1995, Ru]es;n detaﬂ to- highlighthow.: the said rules especially,
Ruiles 3 and 4;,prescnbo*thefmanner .of supply. ofiliquor. in sealed. bottles and,.
therefore fbe ent1re process of bottling'is-a part-ofithe process;of manufacturing
‘wiiich is perfonned under ithe <supervxslonnand control of the.excise authorities.

v 8.,. Ims Fcontended that 1f Sectlon 65(’[6b) of: theiFlnanccrAct and’Section™2(f) -

-of; the Central Excise-Act, ‘1 944 (for short 'the 1944 Act') are read in a'purposive
manner, it would be cléar, as crystal that, service tax as provided under thé Finance
Act-would: not"be léviabie:on:the manufacturmg -activity-of countryliquor,:for the
bottling is .an‘integral: and«essenhal ppart.ofithe process: of mamifacturing. ¥ Though
various othér. avennents,have“been madé: as.regards-the; constltutlonal validity: of the
p[OVlSlOIl, jct the: same‘hzwmgibeen abandoned, itrisiuinn QCCSS&I‘Y& to_refer.to them. .

"9, ML “»Shekhar“Sharma* ; eameﬂ:cmm,sel appearmg ior thie: resporidents in* kis

i furmn, wom, thegbas1smt‘,ahandonment oﬁprayer pertairingsto:consfitutional validity,

has ,placed Theavy-réliznce son sthérdecision- rendere*cL in:Mis iYindhyanchal
Dlst:llenes, ‘Pyt. iLtd, o sgijrzi) -and {put forth: that sthefdecision: renderedstherein
covers thesfisld dn enﬁrety‘and the. same. being iin*total - consonance: with: the
provisions {df: xthe*1944 sActiand the Finance Actrand:the: interpretation: placed
~ being: absolutelqupeccable stheibottling, of liquor;ibysnio: stretch 6f imagination,
canibe:regardetl'as a ipartof manufacturmg process:and “therefore ilevy. of service
ta\ ISitOf.a.llV _]ustlﬁed

[y . . - -
[ A
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10. Before we advert to the relevant provisions, we think it apt to dwell upon
what has been held in M/s Vindhyanchal Distilleries Pvt. Ltd. (supra). In the
said decision the Division Bench poséd the question whether service tax on
packaging, i.e., bottling and labelling of liquor can be collected from the distillers
and whether they can pass on this hablllty to the contractors gbtaining the supplies

- from them. The Bénch referred to.Section 65 (76)(b) of the Att and the provisions

under the 1995 Rules and Section 2(d) of the 1944 Act which defines excisable
goods the conditions of the tender, especially condition No.6 and the transactions
as per tender notice and relied upon the decision rendered in Tamil Nadu Kalyana
Mandapam Assn. Vs. Union of India, (2004) 5 SCC 632 wherein 1mposmon of

service tax on mandap keepers was upheld on the foundation that it is was
permissible to lift the service tax on the catering services provided by the mandap

l ‘keepers and the contention that it did tantamount to tax on land was rejected, and

further adverted to the concept "in relation to' as has been dealt with in the case

" of Tawmil Nadu Kalyana Mandapam Assn (supra) and thereafter, expressed

the view as under:-

“It is clear ﬁ'om'the transaction that only the service was to
be provided for the purpose of packaging, which was controlled
under the condition of tender notice and separate” charges were
paid for bottling, labelling and sealmg Which -were not forming
part of the price of the' country spirit. For country spirit separate
bills were raised and for the aforesaid part of packagmg service

" - charges were_prescribed and there were service obligations to
" be carried out in.the form of bottlmg while. undertaking the
packagmg activity."T) here was obligation to reuse the bottle offered
by the conrractors The entire mechanism leaves no room for
.. any-doubt that it wds. packaging activity, which was clearly a
. service activity. under section 65(76)(b) and not process of
" manufactive ds defined. in section 2(f) of the Central Excise Act.
- It may also be noted that in section 2(d) of the Central Excise Act
. “excisable goods”. means those goods specified in- the First .
Schedule and the Secorid Schedule ta the Central Excise Tariff
'Act, 1985 (5 of 1986)- as being subject fo a duty of excise and
includes sqlt. The. Chapter 22 of the Central Excise Tariff Act,
1985 covers beverages, spirits and vinegar. However, as per the
chapter note (4) this chapter does not cover alcoholic liquors ~
for human consumpnon Therefore, the activity of varivus
" distillers does not come under the purview of “manufacture” as
~ defined in section 2(f} of the Ceniral Excise Act, 1944. The
bottled country liquor or its packing or re-packing activity has
not been mentioned/specified in Central Excise Tariff Act. FEven
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if we consider the manufacturing activity, it is clear that
" manufacturi ‘ing activity is de hors of event-of its liability Jor the
. Central -excise as defined in section 2(f). In our ‘epinion,

, -packagmg cannot be said to be part of process of manufacture
as defined in section 2(f) in the facts and circumstances of the .
instapt. case, it J.S' clearly a service provzded as per rerms of -
render . :

After so ‘'stating, the Bench' proceeded to hold as under:-

“....Thus it is a service part.of the activily which z's being |
taxed, which is_independent of the process of manafacture. .
and cannoli be said to be integral part of process of -
manufacture as excluded in section 65(76)(b) inserted by the
- Finance Act, 2005 read with section 2(f) -of the.Central Excise
~ Act. The apex court in Collecror, Central ‘Excise, Bombay vs.
S.D. Fine Chemicals Pvt. Ltd., (1995) Supp.2 SCC 336 has
laid down that whether a partrcular process is covered by
“manufacture” as defined in section 2(f) is a question of fact,
to be determined in the facts of each case. In Collector of
Central Excise; Hyderabad vs. Javant Oil Mills Pvt. Lid.,
(1989) 3 SCC 343, the apex court held that all processes do
-not constitute manufacture An our opinion, it merely by
providing service for bottling a new commodity, does not come .
into being new article,- it is clearly a service provided. .
Manufacture is complete as soon as by ‘the application of one
or more process, the raw .material undergoes some change.
The momient there is a transformation into a new commodity
commercially known as. a. separare and distinct commodity
having its: owh character cmd use, “mamifacture” takes placeé
“as held by the apex Court in Aditya Mills Limited vs. Union of
India, (1989) 73 STC. 195: (1988) 4 SCC315. "In Collector of
Central Excise, Madras vs. Kutty Flusi Doors & Furniture Co,
(P) Ltd., (1988) 70 STC 314: AIR 1988 SC 1164,it is held that
by conversion of timber logs into sawn timber, no new produce
emerged by sawing of timber, therefore hrgher excise. duty on
sawn.timber was not lewable .

_ After so holding, the Divisiori Bench referred to the decxsmn rendered in
‘Som Distilleries & Breweries Pyi. Ltd. (supra) and dlstmgulshed the same by
observing as under :

..The decision is of no assistance to the question

mvolved in the present.case. It was rendered in the context of
. M.P.«Excise Act, 1915 for imposition of duty and there was no -

-

X1}
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discrimination made while making the classification. Decision
was not in context of Central Excise Act. The decision was
not with respect to the activity ofpg'ckagr'ng under section
‘ 65(76)(b) and the definition under section 2(]9.'._' It was. also -
laid down that bottling fee, which is charged, is ‘not excise
“duty, though it is an excise revenue for the Staté and it was
within the competence of the State entry under the Constitution.
We are .concerned about the service tax in thé instant ‘case,
.inserted by the Finance Act, 2005. ‘The observations were
made by the division Bench in the context of classifiction which
‘was made under the M.P. Excise Act,” 1915 where definition of
“manufacture” is different and whether any service was -
reridered .in the process was not the question agitated or
decided. The decision is distinguishable and has no
application to the controyersy involved in the present petition.”

"Eventually, the Bench expressed the opinion that service tax being an indirect
tax can be passed on to the service receivers.
11.  Itis submitted by Mr. Sumit Nema, learned counsel for the petitioners that
the ‘interpretation placed by the Division Bench i$ not correct inasmuch as the
language employed in the Finance Act has not been. appositely appreciated. It 1s

‘worth-noting that on 16-6-2005 Séction 65(76b) of the Finance Act was amended

and packaging activity was brought within the purview and ambit of service tax.

‘The said definition reads as under:

“65. Definitions - .. '. P
In this Chapfér; unless the context otherwise requires:
(76-b) “packaging activity”, means pac‘kaging of goods
" inicluding pouch-filling, bottling, labeling or imprinting of the
package, but does not include any packaging activity that .
amounts to “manufacture” within the meaning of clause (f) of .
. Section 2 of the Central Excise Act, 1944 (No.l of 1944).”

. .12, Ona scritiny of the said definition, it is quite clear that packaging activity
_means packaging of goods including pouch-filling, bottling, labeling or imprinting

of the-package but the definition does not stop there, as the provisien expressly
shows, it does pot inchide any packaging activity that amounts to manufacture

" within the meaning of clause (f) of Section 2 of the 1944 Act. Section 2(f) of the
- 1944 Act reads as follows: S : . ,

“2. Definitions-— In this Act, ynless there is anything
© repugnant in the subject-or conteéxi-

(a) xx xx xx
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), “manufacture”_includes any process-

(i) incidental or ancillary to the. completmn of a
manufactured product; )

i} which is Specified.in;relation o .any goodsin the
section .ar.chapter-notes .of .the ‘First Schedule to the.Central =
Excise: Tariff Act; 1985 (5,of 1986)  as . amoummg fo
manufacture, or :

(iii} “which in relation vtalthe goods spec:f ied in the Third
Schediile .involves packing ‘ar:repacking jof-such goods in a
unit.container or labeling:or:relabeling oficontainers including -
the declaration .or.alferatian- of retail -sdle price.on it oF .
adoption -of any other treatment on the goods fo- render the
prodace ‘marketable to the.consumer;

, ~and ithe work “manujacture’ shql! be :construed, -
accordingly and shall include'inot only a person who_employs -
hirved -labour in the production.or manufacture of excisable
goods but-also any person who engages in their:production
or manufacture on his own-account.”

13. Theleamed counsel for the;petitioners has laid immense emphasis on.sub-
clause (i) of Clause 2(f) which deals with "incidental or anéillary to the completion
of a manufactored product”. The'learned counsel submitted that if bottling is
treated as inciderital :or .ancillary to:the completion:of. a. manufactured product,
1.e.,:the country,spirit,/indubitably, would comé within'the sweep of the definition
and :get outiof the inet .of ;packaging ractivity. as ‘defined tnder) Section 65(76b)
* goming within the inon-iaclusive facet. “The leamed. counsel has submitted, that
- thedefinition’is absolutely clear and there is no ambiguity. In this regard it would
be: frultful fo tcfer1o two meulars,nssued by thie-Central Board of Excise, and
Custems ‘one bf:anng N, 299!112006iefated “November, 2006  and another being
Circular F-No; 249/ 12006 - ‘CX 4,:datéd 27th*October, 2008.2The Board.was
{fealing with.the siniilar; deﬁmhomm‘xthe context: 6fibusiness auxiliary service in
_ the Finance-Act, 1994 where smnlarfexclus:onal;y Glause-is ‘stipulated. in; the
definition clause. The relevant -extract 6£2006 circilar i is as under:-

“The"activifies underraken by the: CBUSUIS appropriately
" classifiable under iclause ; (v) of the defi nition-'of 'Busmess
Auxiliary Service’ -which reads. as under: -

(vr_) production or processing of goods - for, on or behalf
of -the client; This ‘taxable service, however, excludes from its
purview ‘any activity' that amounts o “manufacture” within
the meaning of clause (f) of Section 2 of the Central Excise
Act, 1944°. In other words even if a service provider produces -

&

N
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or processes goods on behalf of the client; such activity would
go out of the purview of the said taxable service, if the same
amounts to manufacture as under Central Excise law. This
.. poses a secondary or a related question- because of the fact
as per the Entry No.92C in list ] of the VII Schedule to the
Constitution of India, the Union Excise Dury is not extendable
to the manufacture of potable liquor or alcoholic beverages
" for. Human consumption. Such being the case, a question arises
~as to whether the manufacture of potable of IMFL should. be
_ excluded from the purview of Business Aux:lzary Service. There
.is_no doubt that the process of making IMFL from its raw
material involves change in name, character and use that have
been laid down as criterion for a process being amount.to
manufacture by the judicial pronouncement of the Apex Court.
“But the question remains that irrespective of sich laid down
" principles, the process of making IMFL would remain within .
the purview of-section 2(f) of an Union Act. which does not
extend to the final product in question, namely, IMFL. On this
subject the opinion of the Ministry of Law is that ‘even though.
the definition under the Central Excise Act are for the purpose
of that Act, yet by referential legislation, a few of them have
‘been borrowed by reference to the first Act’. In other words
when a def nition from an Act is transposed unto another Act,
it is_the scope of that defmtwn which is imported into the.
. borrowing Act and not the scope of the first Act and the context
in which such definition is used in the first Act. Admittedly the '
scope of the two.Acts would be distinct and if the definition is
* borrowed from the first Act into the second Act having different
scope, the same would get drsturbed/dzstorted if the context
and scope of the earlier Act is also 1mported This is primarily
a substitute to writing the entire defining.terms in the second
Act and not to change the scope of the borrowing Act. Thus
- just because Central Excise Act does not extend to the
manufacture or production of alcoholic beverages meant for -
human’ consumption, it cannot. be said that the terms
‘mamifacture’ uséd_ in Business Auxiliary Service would also
not cover the process: af makmg the said product, namely
IMFL.” : (Emphasis supplied)

14.  In'the aforesaid circular of 2006 it was mentioned that as alcohol beverages
are not covered under the Central Excise law the production of beverages would
not fall w1th1n the meaning of manufacture as conceptuahzed under Clause (f) of |
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Section 2 'of the Central Excise Act. The Board re-examined the matter in detail
after receipt of the response and issued the Circular F-No0.249/1/2006- CX 4, dated
27-10-2008 which relates to levy of service tax on. production of alcoholic
' beverages on job work basis. The background of the circular reads as under:

“Issues relating to taxable services provided during the
course of production of alccholic beverages (such as Indian
Made foreign Liquors, Bravided Country liquors and similar
producrs} are matters of dispute for a considerable period.
In this regard, a draft Circular F:No.249/1/2006-CX.9., dated
November, 2006 (on applicability of service tax on faxable
services provided in certain cases during the course of
production of alcoholic beverages) was placed on the official

- website for eliciting responses from the stakeholders. The
responses received from various stakeholders were carefully -
. examined. If was noticed that in certain cases such alcoholic
beverages are produced by the distillers who.also own the
brand names affixed on such beverages. Such beverages are
cleared on payment of State Excise Duty and there-are no
known disputes. as regards the liability to pay service tax. In
other cases; the owners of the brand name and the
. manufacturers may be two different entities and issues have
been raised regarding provision of taxable services in such
situations. There are several types of arrangements between
the brand: owners and the maker of the alcoholic beverages
. which are as follows.”

Thus, the circular clarified the position about the packagmg of alcoholic™’
beverages. The relevant part of the circular is as follows: .

. “3.1. Under such arrangement the BO. gets alcahalrc
,.bevemges manufactured by the hcencee/manufacturer the
" latter holding the required State Licences for manufacture of
the alcoholic beverages. In trade, such licencees/
manufacturers are called the Contract Bottling Units or CBUs..
_The cost of raw materials (ana' in some cases, even cap:ral
- . goods).and other expenses, are either paid by the BO- or
- rezmbursed by the BO. Statutory levies (i.e. State excise duty)
_aretalso reimbursed to the CBU by the BO. The alcoholic
beverages.are sold by or as per the directions of the BO and
profit or less on account of manufacturing and sale of
alcoholic beverages is entirely on account of manufacturing .
and sale of alcoholic beverages is entirely on account of BO,
. who thus holds the property, risk and reward of the products.

LY
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The CBU receives consideration (i.e. Job charges) for
undertaking the manufacturing ‘activity on job work basis.
There ts no doubf that under such an arrangement,- CBU is a
service provider providing services to BO. A doubt has arisen,
whether or not the CBU provides a‘taxable service namely, .
the Business Auxillary Service (BAS) to BO. This taxable
services includes any service provided or to be provided in
relation {o production or processing of goods for, orron behalf
of the client. This taxable service however, by definition
excludes any activily that amounts to “manufacture” within
the meaning of clause (f) of section 2 of the Central Excise
Act, 1944 from its ambit. The issue in dispute is whether such
activity would be hit by the exclusion clause mentioned above.

3.2 In the draft circular dated November, 2006, it was
mentioned that as alcoholic beverages are not covered under
central excise law, the production of beverages would not fall
within: the -meaning of manufacture within the meaning of clause
() of section 2 of the Central Excise Act. Thus, the exclusion
.clause would not apply to production of non- ~excisable goods,

" resulting in its coverage. under BAS. However, the matter was re-
examined in detail by the Board after receipt of the responses
and it has now been concluded that the exclusion would be
applrcable in the instant case for the ﬁJllowmg reasons:

{a) “Plain reading of -section -3 of the Central Excise Act,
1944 shows that for levy and collection of central excise di gz,

the following conditions must be safisfied:

(i)  The process undertaken must amount to manufacture .
as .defined under section 2(f); and )

. (ii) The result of such process should be emergence of
-excisable goods, which as per section 2(d) are the goods
specified in the First and the Second Schédule of the Central

. Excise Tariff Act, 1985 as being subjected to duty of excise.

Therefore, ‘manufacture’ and ‘excisable good.s" are' two
independent concepts and.that it is not necessary that. a
process amounting to_manufacture wn‘hm the meaning of
section 2(f) should always result in emergence of an excisable
good and vice versa. Whether a process would amount to
manufacture within the meaning of section 2(f) _has to be seen
independently, based on the criteria evolved through various
judgments of the apex Court. There may he a case, when a
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process may amount to manufacture under séction 2(f) but it
may not result in emergence of an excisable product. If that
be so, then’ the exclusion clause under BAS, which ‘refers only

fo the activity amounting to manufacture within the meaning ‘
of éection_-.?(ﬂ, would still apply to such processes, whether . _
or not the resultant product are excisable goods. Such is the
case of production of also -beverages, which Gualifies to be
process-amounting to_manufacture within the meaning of -
section 2(f). when read with ithe -relevant judicial pronouncenients,
because a new_product with a distinct name. Character or use;
and capable of being marketable, emerges; .and ' ’

(b) In_the instant case the exclusion provision under .
the definition of BAS (undei- the Finance Act, 1994) makes a
reference to @ definition of the word ‘manufacture’ figuring
under another Act (i.e. The Central Excise Act, 1944). It is a
settled law that when a definition Jrom .an Act-is transposed )
into the borrowing Act without any reference ta the context of .
such definition in the Act from which it is being borrowed, It
is the words -of that definition, which is Imported into the
borrowing Act and not the scape of the first Act and the context
in-which such:definition is used in the first Act. Admittedly the
scope of the twa Acts would -be distinct and if the definition is -
borrowed from the first-det info the second Act having different
) scqge_,'t'hé same would get disturbed/distorted if the context
and scope of .the earlier Act is also imported. Thus, just
., because Eentral Excise Act does not.extend-to the manufacture
= or production. of alcoholic beverages meant for_human
. consumption,” i gannot'be said that the term manufactyre’
used in: BAS ‘would also not cover the process of -making .the
said- product._namely, alcoholic-bevergges.” '
¢ ‘ ‘ Lo “ ‘ {emphasis suppligd]
“15. . If the basic aspect of manufacture as contained in Section 2(f) of the Act.is
appreciated, it would convey that the “manufacture” would include “any process
' incidental orancillary with the completion of mianufactured product.” The dictionary
. clause further expands the-scope .of manufacture to include -certain goods which

{ - ;oL

. . are specified in the Section. The first limb.of the .inclusive definition. of the

manufacture under Section 2(f) of the Act has a very wide connotation. As the
definition clause lays down an inclusive facet, the term “manufacture” has to be
- construed-in a natural-and plain manner and would include.any process incidental
or ancillary to the completion of a manufactured product. Keeping in view the
context in which the term “manufacture” has been ‘used, it would take in its fold

i
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. the incidental or ancillary: process in the manufacture or finishing’ of any
. manufactured product. It does not leave any room for'doubt that an allied process’
should be integral and inextricable part of manufacture for cox_nplet_eﬁess amd
._presentability; of the manufactured product: In:Collector. of Central: Excise,
. »Bombay v $.D>Fine Chemical,:1995 (77) ELT. 49 (Supreme: Court), the Apex
_Court, after analysing the: various earlier decisions expressed the view that the
- definition of the word/expression “manufacture” under Section 2(f) of the Act is
. not. confined to the. natural meaning of the said expression but is an extensive
_ définition: It has been held therein that the certain processes which may not have
_ otherwise amounted to manufacture are also brought within the ambit and purview
_of the said definition. '

.16. . In this context it is- worth-noting Section 65(76)(b) of the Finance Act uses

. the words “but it does not include”. Thus, it is a definition which has the inclusive -
" as well as exclusive facet. By virtue of the same it may include certain things and
excludes. others.~ It is a well settled principle of law that a definition is not to be
. read in isolation and has to be read in the context of phrase which it defines,
. realising that the function of a definition is to give pr_eéision and certainty to the
.. word or phrase which would otherwise be vague and uncertain. The said principle
. has been stated by the Apex Court in Purshottam H.: Judye v. B; Fotdar, AIR
<1966 SC 856 and Pioneer Rubber Plantation Nilambur vs; State of Kerala,

./ AIR 1993 SG 192.

17,4 In thj_s'; regard, we may profitably quote a passage t_‘rgm the Principles of

.+ Statutory Interpretation by Justice G.P.Singh (1ith Edition Page 180) whereinthe
.. learned Author analyzing t’h__g_\fgr’i_ous decisions has expressed the view as ur}der -

- "4 definition anyrbé' both iniclusive and exclusive i.e. it may

< include certain things and exclude others: Limited exclusion of a

< thing may suggest that other categories of that. thing which are

¢ not excluded fall within-apparently wide or inclusive definition.

i- But”the exclusion clause may have to be: given ‘g liberal
« construction if the Hurpg_gé behind it so requires.”, .

; In view of the aforesaid pﬁnciple and regard b_eﬁing'- hagi_—to the exclusionary

. facet in the Finance Act, thqﬁgh a limited one, it would exclude the manufacturing
. process as defined under. section 2(f) of the' 1944 Act. '

1 18.

Keébing in view the aforesaid dictionary clauses and c_irchlars issued by

thé C.B.E.C. it is quite Juminescent that word “manufacture” has to be understood

* . in a broader sense and not to be confingd or restricted to the éx_cisablé product in

“the'Act. It would include all processes which amount to manufacture whether or
not the final product is an excisable praduct. -

19.

Tt will not be out of place to menti‘oh that section 65(76)(b) while defining

" refers to the definition of manufacture as contained in Section-2(f) of the Central
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Excise Act. Thus, in a'way it is referral legislation. In this context, we may refer
with profit .to-the decision rendered in.Bajya v. Smt:Gopikabai and another,
AIR .1978 SC-793.wherein it has beeriheld as under - :

“27. Broadly spedking, leg:slat;on by referential
incorporation falls in two categories: .First, where a_statute’
by. spec:f ic reference incorporates the:provisions of another
statute as of~the time of adoption. “Second, ;where ‘a statute .
‘incorporates by general -reference-the law concerning a
particular ssubject, as a genus. ‘In-the. case- of-the former the
subsequent amendments made_in the referred statute. cannot
automatzcally ‘be read into-the adopting statute. In-the case df
latter «category, +it may be presumed that the: legzslatrve intent
was-to include all-the subsequent amendments. also, made. from
time to.time in the:generic.law on.the siubject adopted: by
general reference. This principle. of construction of a reference
statute. Has been neatly summed up. by. Sutherland, thus

“A statute which refers to-the law- of a subject generally

_ adopts the law on the subject as of the time the law is- invoked.
‘This will include all the ameridments and modifications. of the
law subsequent fo. the time the reference statufe.was ‘enacted.”

-(Vide, Sutherland s Statutory. Construotron,. Third . Edition,
Art:5208, p.5208) Corpus Juris' Secundum_qiso. enunciates the
" same-principle in these termis:

R Where the reference in an: adoptmg Statute’is-to.the

law generdlly which governs:the part:cular siubject,. and not

_ to any specific statute or part thereof, ... ... the reference will

. bé held.to include the law as it stands af rhe time; it_is- sought

“fo.be applied, wn‘h all*the. changes made from_time: to time, at’

- .leasr as far as the charges are consrstent with. the, purpose of
" the adoptzng -statute.’

20. -In view of the aforesaid. enunclatlon of law, : the non-exclusive part in the
Finance Act has to be in the context of Section 2(f) of the 1944°Act. ‘At this stage
- it is apropos‘to note certain relevant aspects: with. regard to concept of: country
. liquor supply of contract. Such, contracts are awardéd only-to distillers who are -
" . producers of rectified splnt Under the. Madhya Pradesh Country; Liquor Rules,’
1995 the distillers are given a CS-I licence to mantfacture; country: spirit’ from
rectlﬁed spirit'by cleansing, colouring, flavouring; reducing; blending, etc. at the
. manufacturing warehouse: In the process of manufacturing of country spirit, the
over proof spirit which is not potable is reduced to.issuable strength,» which is
_potable. Colourmg and ﬂavpurmg agents are added at the-time of maturation.

v
]
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Thereafter the liquor is supplied in sealed bottles to the retail contractors. This is
the process of treatment given to over proof spirit in order to render it fit for
human consumption in the form of country liquor. If the process is analysed there
cannot be any scintilla of doubt that the process involves the manufacturing one
under the provisions of Section 2(f) of the Central Excise Act, 1944. As per the
M.P. Country Spirits Rules as well as C1.6 of the Tender Conditions it is mandatory
for a distiller to supply country liquor in sealed bottles and not otherwise.

21. It is urged by the learned counsel for the petitioners that the bottling and
sealing done is an integral part of the manufacturing process of country liquor
and no exclusive packaging service is provided to the retail contractors. The sealing
charges which is bemg recovered from the retail contractors is, in fact, the
manufacturing cost and the charge is not for bottling of the country liquor but in
includes the cost of the whole manufacturing of country liquor. -

22.  Inthis context, we may refer with profit to the decision rendered in Sir Shadilal

- Distillery and Chemical Works & another, v. State of U.P.(1998) 8 SCC 428 wherein

the Apex Court after referring to the decision rendered in XKhoday Distilleries Ltd.
vs. State of Karnataka (1996) 10 SCC 304 has expressed the view that bottling of
liquor is an integral part of manufacture and supply thereof.

23. In view of the aforesaid enunciation of law whether an activity amounts to
manufacture or not, it is incumbent to take not of any process which is incidental

_or ancillary to the completion of the final product whether th¢ final product is

excisablé or not. This aspect has been clarified in the circular keeping in view the
decision rendered by the Apex Court. It is worth noting that the definition of
“manufacture” as contained in Section 2(14) of the 1915 Act is an inclusive
definition which covers every process whether incidental or artificial by which an

_intoxicant is produced or prepared The same has been taken note of by the earlier

Division Bench of this Court in Som Distilleries’ case (supra) wherem it has
been held as under:

“l1. There is another aspect of the matter also that
section 27-A talks of duty and not the fee. It is a fee which the
State is charging and not duty. Entry &8 of List-Il of VII
Schedule lays down_that the State is competent to legislate on
intoxicating liquours, that is to say, the production,
manufacture, possession,.transport, purchase and sale of
intoxicating quuors In fact, the bottling is a part of
manufacturing process.- No liquor can be siipplied without
bottling. ‘Bottle’ has- already been defined under section 292
of the act of 1915, The. State is competent to legislate in respect
of rate of fees and how the bottling is to be done as the bofiling
is the part of manufacturing process.” _
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24.  In M/s Vindyachal Distilleries Pvt. Ltd. -(supra), the division Bench has

" placed heavy reliance on the tender notice ard the conditions of tender notice. It -

has referred to :separate charges which are to be recovered -for bottling. In this
regard we may refer to'the decision’ rendered in Arun Electrics ‘Bombay vs.
Cominissioner of Sales Tax, (1966) 17 STC 576 wherem it has been held _as
follows:

" “the question whether.in respect of a transaction (sales)
Tax is-exigible must determined only on the terms of the contract .
and not from fhe invoice issued by.the person entitled o receipt
money .under the contract.’

25.  In Bharat Sanchar Nigam Ltd: And another vs. Union of. Ind:a and
others, (2006) 3 SCC 1, their Lordshlps have expressed thus:-

- “42. All the sub- c!auses of - Article 366(29-4) sérye to
bring transactions.where aone, or more- of.the essential .
mgredzents of a sale as defi ned:in the' Sale.of Goods Act, 1930

-.are.qbsent, within the ambrfgofpurchase and sales . for the
purposes of levy of sales tax. To this extent only’is the principle

+ -enunciated in Gannon Dunkerley Ltd. (sic" modified). The -
amendment espec:al!y allows specific composite contracts viz.
'warks contracts [sub-clause.(b)]; hire purchase contracts
[sub-clause (c)], catering contracts [sub- clause ()] by legal
f ictiop . ro be drws:bl,e contracts. where the sale element could
" be ‘1.s'olated and be sub]ected 10 sales tax.’

.Th'ereafter their Lordshxps proceeded to state as follows:-=

g, :Of -all ‘the d:fferent kinds of: composite.transactions
the draﬂers of the Forty~s1xth Amerdment .chose: three spec:ﬁc
srtuanans a works contract, a. hire purchasecontract and'a
g catermg contract ‘1o, brrng them: within® the ﬁcnon of-a’deeméd
o ;ﬁ " sale, Of these three, the first and third involve a kind.of service

L% and saleatithe’ same . time. Apart fromthese two casés where
o sphttmg of the service ‘and supply has been canst:tunonally-"
..« permitted in sub-clguses (%) and () of clavse (29-4). of . Article. &

- 366, ithere“is ‘no other-service which.has: ‘béen: permitted to be

50 spht For example, ithe_substlauses. of Article”366(29-4) ‘do

not .cover ‘hospital services. Theréfore, :If during the treatment
of a patiepi:in:a hospital, -he.or she is-givén a pill,.can the

Sales Tax:Authorities ‘tax .the transaction.as a sate?‘Doctors

lawyers anduther professionals render servicerin:the, course

wf which-can it he saidthat -there is_a sdle- of, gund\»hhe’ﬂ a

" cdductorwrites sant. amhhrmm«m;r L HRCSCEIpITOn oY Imr)er

tdh

&
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drafts a document and a’elzvers it to his/her client? Strictly
“speaking, with the payment of fees, consideration does-pass
“from the patient or client to the doctor or lawyer for the -
documents in both cases. ”

26. :Recently, in Iinagic .Creative (P) Ltd. vs." Commissioner ‘of Commercial
Taxes- and others, (2008) 2 SCC 614 their Lordships opined thus:-

“29. If the submission of Mr.Hegde is accepted in ils entirety,
whereas on the one -hand, the. Central Government would be
deprived of obtaining any tax whatsoever under the Finance
Act, 1994, it is possible to arrive at a conclusion that no tax at
all would be payable as the tax has been held to be an indivisible
one. A distinction must be borne in mind between an indivisible
contract and a composite contract.. If in a contract, an element
lo provide- service is contained, the purport and object for which
the Constitution had to be amended and clause. (29-A) -had to be
inserted in Article 366, must be kept in mind.”

27. In view of the aforesaid authorities, the closer scrutiny of the terms and
conditions of tender notice relating to price and invoice by the Division Bench in

_ M/s Vindhyanchal Distilleries Pvt. Ltd. (supra) for the purpose of excluding
- packaging of liqure from the spectrum of manufacturing process is not correct.

28. At this stage, for the purpose of binding nature of Board's circulars we
may refer with profit to the decision rendered in R. & B. Falcon (4) Pty Limited
v. Commissioner of Income Tax, (2008) 12 SCC 466 wherein it has been held
as follows:- .

“33. The CBDT has the requisite jurr‘sdiction to interpret
the provisions of the Income Tax Act. The interpretation of the
CBDT being in the realm of executive construction, should

- ordinarily be held to be binding, save and except where it
violales any provisions of law or is contrary to any judgment
rendered by the Courts.” The reason for giving effect to such
executive construction. is not only same as contemporaneous
which would come within the purview of the maxim temporania
‘caste pesto, even in certain situation a representation made
by an authority like Minister presenting the Bill before
Parliament may also be found bound thereby.”

29. In Commissioner of-Central Excise, Bolpur v. Ratan Melting & Wire
Industries,(2008) 13 SCC 1, the Constitution Bench has held as under:

“7. Circulars and instructions issued by the Board are
no doubt binding in law on the authorities under the respective
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'statutes, but when the Supreme Court or the High Court
declares the law on the question arising for consideration, it
would not be appropriate for the court to direct that the circular
should be given effect to and not the view expressed in a decision .
of this Court or the High Court. So far as.the clarifications/ .
circulars issued by the Central Government.and of.the State
Government are concerned they represent merely their
understanding -of the statutory,provisions. They are not-binding .
upon the court. It is for the court to.declare what the particular
provision of .statute says and it is not for.the executive Looked .

" at from another angle, a circilar which is contrary.to the starurory

» N

provisions has really no exisience in.law.

30. Inthe case at'hand, the c1rcular issued by the: Central; Board of Excise. and‘
-Customs is“in consonance ‘with the statutory- provisions:as-well as:the, Jaw:laid.
. down by the. Apex Court i in Sir Shad:lal D:strlleryu&’ Ghemical Works, .(supra).

.31. Though we have analysed and: stated that we are_ ‘unable to concurcwith the )
view taken by the: Division Bench in ‘\M/s' Vindhyanchdl'Distilleries Private;Ltd.
(supra) we think it’ condign‘to enunmerate the réasons’ therefor in.seriatim :

i(i) ' Section 65(76b) of 'the Finance rdet { by ;referrdl :
!églslanon extlicdes :the manuﬁ:clurmg processsas, défined, under _
Section 1 2(7) of the 1944 :and;ikie; said provision:is.not.to be read ’
I aacompos.ire agmd 'Qumulaﬂve‘manner; Lmatrsmuch'asmeach clause . o

S in the isaid promsloa s, J joendem becau.s;erof l‘be ?Iaqguage
emplﬂygd Jherem e ¢ ’ G ‘

L3

* s anctdenta! or’ anczllary- ?

s "

h-'l o producr R 4 3 .
o’ :7 o iy The rdqf n'mon ‘under‘Sectmn 65(76{:) of theAct read: =
) wth deﬁmtwn Section 2@ iﬂﬁfhe H 944 ;Actzdoes: noﬂ@xclude:fhe‘ Cs

concepf of- mamj&zcmrmg process. as. deﬁnedmnder Section. 2(14)
- -of ithe " 1915 Act which.is *an*mqlus:ve definition; that . mcludes- :
evez;y pracesg' swhether nqtur l;_orzarhﬁcral

(w) The Idzssectran 4of g‘he tendér cond:t:ans especidily.

g 1he ;mvoices andpricing: byzthe Division Bench far;the purpose.

Col rof determmmg the mqnufacturmg processis: incorrect .in view
* ofthe decisions yendered: inArun: Electronics: (siprd), Bharat o
Sanchir Nigam ZLtd. and anaﬂ:er (supra); and Imagic.Creative ’

'(P) Ltd. '{supra) LT

s

-
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")

(v}  The view expressed by the earhgr Division Bgnch in

. Som Distilleries & Breweries Pvt. Ltd. (supra) on the basis of

‘scrutiny of anatomy of the various provisions of the. 1915 Act

that bottling is a part of the manufacturing process, could not

. have been distinguished on the ground .that the decision was not

with respect to the activity of packaging as enshrined under

- Section 63(76)(b) .of the Finance Act and the definition under

" Section 2(f) of the Central Excise Act inasmuch as the said

definition by its import excludes the manufacturing process under
the Central Excise Act ﬁ'om the net of service tax.

(vi) The Circular FNo.249/1/2006- CX did. 27th Oct 2008
issued by the Central Board of Excise and Customs clarifies the
position that the term “manufacturing process’ as far. as bottling
is.concerned, has to be understood in the context of the decision
of the Apex Court and keeping that in view, has taken it out of
net of service tax and the said circular is in consonance with the
decision rendered by the Apex Court in Sir Shadilal Distillery &

| Chemical Works, Mansurpur (supra).

32,

(vii) The process of manufacture as defined under Sectzon
2(1 4) of the 1915 Act falls within the ambit and sweep of Section
2()(1) of the Central Excise Act, 1944 and, ‘therefore, there can
be no levy of service tax on manufacture in view of the clear

" postulate under Section 65(76b) of the Finance Act, 2005. To

elaborate: the fundamental concept of manufacture as -engrafied
: under Section 2(14) of the 1915 Act cannot be regarded as alien
 to the definition of ‘manufacture’ under Section 2(f)(1) of the
Central Excise Act as has been held by the Division Bench in
M/s Vindhyanchal Distilleries Private Ltd. (supra).

(vm) The analys:s that the bottling of l:quor can. be
independent is not correct, as the liquor cannot be sold-without

bottling as there is statutory stipulation that the liquor has to be’

‘sold in bottles. To further clarify, the container becomes a part
of manufacturing process, and that has been so held in Som
Distilleries and Bréweries Pvt. Ltd. (Supra) ' '

In view of the aforesaid, we answer the reference on followmg terms:

“The decision rendered in M/s, Vindhyachal Distilleries (supra)
does not state the law cofrecily inasmuch as it has expressed the
_opinion that packagmg and bottling of Irquor are not the part of
manufacturing process and hence, liable to service.tax and we
'uphold the view taken in Som Distilleries (supra) and thereﬁ)re
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rule that packaging and bottling of liquor come within the ambit
- and sweep of manufacture within the meaning of clause (f) of
Section 2 of the Central Excise Act, 1944 in view of the definition
contained in Section 65(76b) of the Finance Act especially keeping
in view the exclusionary facet and further. regard being had fo the
circular issued by Central Board of Excise and Customs.”

33, Let the matter be listed before the appropriate Division Bench for final
disposal. ' '
Order accordingly.
I.L.R. [2009] M. P., 1586
FULL BENCH
Before Mr. A.K. Patnaik, Chief Justice, Mr. Justice A.M. Sapre
& Mr. Justice A. K. Saxena :

18 April, 2009 S
SATYA PAL ANAND ‘ ' ... Applicant
vs- . =y
REGISTRAR GENERAL, HIGH COURT OF M.P. & anr. ... Non-applicants

Constitution, Article 226 - Dispensation of court fee on regular writ

petition filed as Public Interest Litigation - View taken by Full Bench in ILR
[2008] MP 2172 that court fee are payable on PIL filed as Writ Petition under
Article 226 of Constitution except where the Chief Justice or a Judge designate
directs on the basis of information received in a letter or any other document
" and considers that fo be a fit case for registering case even though no court fee
is paid on such letter or document is correct - Review dismissed. ~ (Para 5)
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Cases referred. : ) . . .

AIR.1997 MP 223, 1981 (Supp) SCC 87, AIR 1982 SC 1473, (1984) 3 SCC
161, (1987) 1 SCC 395. ' ) _

Satya Pal Anand, applicant in person. - T .

A.S. Kurumbale, Aq’dl.A. G. with Mamfa Shandilya, P.L., for the State.

Piyush Mathur, as Amicus Curiae.

*M.C.C. No.640:2008 (Indore)
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ORDER

The Order -of . the Court was delivered by
A.K. Parnai, C.J. :— This is 4 petition for review of the order of the Full Bench
dated 31.7.2008 in W.P. No.5806/2006.

2. The background facts briefly are that Writ Petition No.988/1 999 was filed as
a Public Interest Litigation (for short ‘PIL’) in this Court challenging the grant
and payment of pension to Ex-Legislators of the State of Madhya Pradesh as well
as the vires of the M.P. Vidhan Sabha Sadasya Vetan Tatha Bhatta Tatha Pension
Adhiniyam. A Division Bench of this Court hearing the PIL found that the issue
raised in the PIL had already been settled by another Division Bench of this Court
in Raghu Thakur vs. State, AIR 1997 M.P. 223 and the grant and payment of
pension to Ex-Legislators had been held as intra vires the Constitution and while
disposing of the writ petition by order dated 9.9.1999 issued some directions for
regulating filing-of PIL in this Court. Thereafter, the petitioner filed W.P. No.
5806/2006 contending that the order dated 9.9.1999 of the Division Bench in W.E,
No.988/1999 was a nullity inasmuch as it laid down the rules relating to practice
and procedure in relation to filing of PILs under Art. 226 of the Constitttion, but
the power‘to lay down rules relating to practice and procedure of the High Court
vested in the Full Court of the High Court under Section 54 of the State Re-
organisation Act, 1956. The Division Bench hearing the writ petition referred
several questions of law which arose for decision in W.P. No. 5806/2006 for
opinion of a larger Bench and these substantial questions of law included the
question whether the powers conferred under Section 54 of the State Re- |
organisation Act, 1956 on the High Court of Madhya Pradesh to make Rules and
Orders relating to practice and procedure can be exercised by the Division Bench
of the High Court under Art. 226 of the Constitution of India so as to lay down the
practice and procedure of PIL and whether court fees are payable on a PIL ?

3. The substantial questions of law were referred to the Full Bench and the Full
Bench in order dated 31.7.2008 held that under Art. 225 of the Constitution and
Section 54 of the State Re-organisation Act, 1956, the Chief Justice and all the
Judges of the Madhya Pradesh High Court have powers, to make Rules and Orders
with regard to practice and procedure relating to PIL and the order dated 9.9.1999.
of the Division Bench in W.P. No.988/1999 in so far as it has laid down five
conditions for filing of PIL is without jurisdiction. The Full Bench in the order
dated 31.7.2008 also held that there is no provision in the Court Fees Act, 1870

“enabling the High Court to exempt the petitioner from payment of court fees for

filing the PIL and therefore court fee is payable on regnlar writ petitions filed as

PIL under Art. 226 of the Constitution, but no court fee is payable when any information

in a letter or other document is fegistered as PIL under Art. 226 of the Constitution
with the direction of the Chicf Justice or a Judge designate. The petitioner has filed

this review petition against the opinion of the Full Bench that court fee is Ppayable on

regular writ petitions filed as PIL under Art. 226.0f the Constitution.
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4.  The petitioner who appeared in person submitted that the High Court has

" inherent powers to dispense with court fees payable on regular writ petitions filed -

under Art.-226 of the Constitution to protect the fundamental rights of
disadvantaged persons. In support of his contention, he cited the decision of
Supreme Court in S.P. Gupta vs. Union of India and another, 1981 (Supp) SCC

87 in which P.N. Bhagwati, ¥. has held that the: Court should readily respond even -

to a letter addressed by individual acting pro bono publico and unhesitatingly and
without the slightest qualms of conscience cast aside the technical‘rules of
procedure in exercise of its dispensing power and treat the letter of the public-
minded individual as a writ petition nd act upon it. (Para 17 at page 210 of the.
SCC). He also relied upon the decision of Supreme Court in People’s Union for
Democratic Rights and others vs. Union of India and others, AIR 1982 SC
1473. He cited the decision of Supreme Court in Bandhua Mukti Morcha vs.
Union of India and othiers, (1984) 3 SCC 161 in whichi it has been held relying
on S.P. Gupta vs. Union of India and another (supra) that ‘a member of a public
acting bonafide may move the Court for enforcement of a fundamental right on
behalf of a person or class of persons who on' account of poverty or disability
_ or socially or economically disadvantaged position cannot approach the Court

for relief even by just writing a letter, because it would not be right or fair to

expect a person acting pro bono publico to incur expenses out of his own pocket
for going to a lawyei and preparing a regular writ petition for being filed in Court
for enforcement of the fundamental right of the poor and deprived sections of the
community. Finally, he cited. thé decision of the Supreme Court in M.C. Mehta
and Another vs. Union of India and others, (1987) 1 SCC 395.

.5 We have perused the decisions cited by the petitioner and in none of the

decisions the Supreme Court has held that no court fee is. payable on a PIL,

although it has been held that a letter addressed by poor or disadvantaged person
or by social activist group on their behalf can maintain as a public interest litigation
on the directions of the Chiéf Justice. No provision of Act, Rule or any other law
has been brought to the notice of this Court by the petitioner-enabling the High

Court to dispense with court fees on a regular writ petition under Art. 226 .of the.

Constitution filed as a PIL. Hence, in"our opinion, the view-taken by the Full
Bench in the order dated 31.7.2008 that court fees are payable on a PIL filed as

a writ petition under Art. 226 of the Constitution except where the Chief Justice .
or a Judge designate directs on the basis of information received in a letter or any

other document and considers that it is a fit case for registering a case even
though no court fee is paid on such letter or document is correct.

5.  In the result, we do not find any merit in the review petition and we
accordingly dismiss the same. . ' o
- : Petition dismissed.

e}
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. WRIT APPEAL
Before Mr. A.K. Patnaik, Chief Justice & Mr. Justica Ajit Smgh
16 Jarinary, 2009* ] ;
MADHYA PRADESH HOUSING BOARD & anr.’ -+ . Appellants
Vs. o
K.V. SHRIVASTAVA ° . o > Respondent

Service Law - Civil Services (Classnﬁcatmn, Control & Appeal) Rules,
M.P. 1966, Rule 10, Civil Services (Conducts) Rules, M.P. 1965, Rule
3() & (ii) - Misconduct - Dismissal Jrom service - Disciplinary authority
Jound respondenit gross negligent and of doubtful integrity and passed order
of dismissal - Learned Single Judge quashed the order of dismissal - Wrif
Appedl - Held -Gross negligence towards duty, even without involvement of
‘mens rea, can constitute misconduct - Single Judge was not correct in holding
that respondent can not be held guilty of misconduct.- Since no reliable
material had been placed on record to establish that respondent had
wrongfully gained anything by his conduct, merely on the basis of
presumption, the disciplinary authority could not have held respondent of
doubtful-integrify - Case remitted to the disciplinary authority to decide
quantum af punishment on the. charge of m:sconduct Appeal allowed.
(Para 9to 12)
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‘T8 Ruprah for the appellants.-
N.S. _que for the respondent.
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The ~Judgment - of the Court - was ° delivered by
Anr SiNen, .J, :~This appeal, under section 2(1) of the Madhya Pradesh Uchcha
Nyayalaya (Khand Nyay Peeth Ko Appeal) Adhiniyam 2005, is directed against
the order dated 17.1.2006 passed in Miscellaneous Petition No. 4122/1993 by the

learned Single Judge whereby the penalty of dismissal from service of respondent

" has been quashed with a direction to the appellants to reinstate him with full back
wages.

2. Briefly stated the facts giving rise to this appeal are that appellant no. 1is
“the Madhya Pradesh Housing Board (in short, "the Board") and appellant no. 2 is
its Chairman. On 7.4.1981 a contract was given by the Board to one S, K. Pathak

for the construction of 10 H.I.G. and 20 M.1L.G. houses near Parijat Hotel in Satna .

town. Initially, the period of contract was for one year which was extended from
time to time up to 15.3.1985. The respondent, who was working as Executive

Engmeer in the Board, was posted in Satna Division from 10.5.1982 10 29.6.1985.

It is not in dispute that he supervised the construction work of the aforesaid houses
and U. S. Agarwal was his Assistant Engmecr It appears that despite the regular
Supply of construction materials such as cement, steel, A.C. sheets, door and
" window panels, etc. by the Board, the contractor did not complete the work and

as such his agreement was cancelled. After the cancellation of: agreement, the .

Board found that the contractor caused a financial loss of Rs.3,02,818.82 to it by

not returning the construction material supplied to him and removing the same -
from the work site. The Board also found that the respondent and U. K. Agarwal, .’

. without showing due care and caution and without taking into consideration the
actual requirément of the construction work, issued more than the requlred

construction material to the contractor and failed to restrain him from removing.

the same from the construction site which resulted into huge financial loss.

3 A departmental enquiry was, therefore, initiated against the réspondent
and U. K. Agarwal on the charge that they supplied excessive construction material
to the contractor irrespective of his stock position and the requirement of work
and that they failed to prevent the contractor from taking away the construction
material from the site. As per the charge, the respondent and UK. Agarwal

showed lack of devotion to duty and want of absolite integrity as Tequired under -
Rule 3(i) and (ii) of the Madhya Pradesh Civil Services (Condnct) Rules 1965 (in -

short, "the Conduct Rules"). The respondent, in his reply, to the bhzirge sheet

denied the charge and submitted that he issued the construction material as per

rules in the interest of the Board with the sole object to complete the construction
work at the earliest more particularly because the progress of work by the
contractor was extremely slow. He also submitted that the figures with regard-to
the left construction material on the spot had been exaggerated and that his
subordinate officers did not correctly record the quantity of construction material

)
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issued to the, contractor as'a result of which the same was wrongly shown as

_excessive. leewme U K. Agarwal also demed the charge by submitting a written
~ reply.- o ) .

4. The Enqulry Oﬁicer after holding the enquiry, found the charge against the

" respondent proved to the extent that he irresponsibly issued excess cement bags

to the contractor who was able to take away 2903 cement bags with him without
utilizing them in the construction work which put the Board to the financial loss of
Rs.1,74, 180. The allegation of excess supply of other materials such as steel,
A.C. sheets, etc. by the respondent was, however, not found proved. The Enquiry
Officer. exonerated U. K. Agarwal of the charge on the ground that he did not
issue any cement bag to the contractor on.his own and he had been regularly
informing the Divisional Office about the excessive cement lying with the contractor.
The Dlsc1p1mary Authority, agreeing with the findings of the Enquiry Officer, issued
a show canse notice to the respondent making clear that a penalty of dismissal
from service was proposed against him. The respondent submitted a detailed reply
to the said notice but the Disciplinary Authority did not agree with it and held that
he was guilty of gross neghgence towards his duty. The Disciplinary Authority
also held that the manner in which the respondent ‘adopted the procedure in supplying
the ‘cement shiowed his lack of devotion to duty and made his integrity doubtful.
On these ﬁndmgs the Disciplinary Authority. imposed penalty of dismissal from
service. on- the respondent. Being aggrieved,. the: ‘Tespondent filed a statutory
departmental appeal before the Appellate Authority but without any success, The °

- respondent then filed a petition under Article 226 of the Constitution wluch has
" been allowed by thé impugned order passed by the leamed Single Judge of this Court

5., “Thelearned Single-Judge has held that i in the.absence.of any finding of ill
motlve against the respondent by: the Enquiry Ofﬁcer for-supplying excess cement
to. the contractor, he cannot be held guilty. of comm1ttmg misconduct. According.
to. the learned- Single Judge, there. was also no finding:that.the respondent_had-
colluded with the contractor in playing fraud with the Board.and, therefore,-at the
most. his conduct amounted to. lack ‘of efficiency and: negligence which did not
constitute misconduct. Relying upon the judgment of Supreme Court in, Union of
Indiav. J.-Ahmed AIR 1979,SC.1022 the-learned Judge quashed the penalty of

dismissal from service of thic respondent and:direcied the appellants to reinstate . -

him with fiill, back wages. subject to the adjustment of financial loss of Rs.1,74,180/--

suffered by the Board. The learned Judge also held that the Disciplinary Authority - '

passed the: order of pumshment mechanically,without discussing anythmg regarding -

* the material brought on record arid so did the: Appellate Authority while dlsmlssmg -

the departmental. appeal of respondent.- Aggrieved- with the nnpugned order as

" well as the findings arrived at by the learned Smgle Judge the appellants have
filed this appeal

“_6. . Shn T 8. Ruprah Jearned senior counsel for- the appellants has argued -
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that the manner in which excessive cement bags were continuously supplied by
the respondent clearly indicated that he was guilty of gross or habitual negligence
in performing his duty which constitute misconduct for disciplinary proceedings.
The learned senior counsel has further argued that gross or habitual negligence in
performance of. duty, though may not involve mens rea, but may still constitute
misconduct for disciplinary proceedings entailing penalty of dismissal from service.
According to the learned senior counsel, the Disciplinary Authority imposed the
penalty of dismissal strictly in accordance with the rules after fully discussing the
materials brought on record and the finding of the learned Single Judge that the
order of punishment was passed mechanically is perverse. The learned senior
counsel also argued that even the order passed by the Appellate Authority dismissing
the departmental appeal of respondent is well reasoned which did not call for any
interference by the learned Single Judge. On the other hand, Shri N. S. Kale,
learned senior counsel for the respondent, defended the order passed by the leatned
Single Judge. He alsc brought to our notice that the respondent had cancelled the
contract thrice because of the lapse on the part of the contractor but every time
his orders were set aside by the Deputy Housing, Commissioner. According to the
learned senior counsel, these circumstances militate against malafide of the
respondent and completely demolish the allegation that he was inclined to do every
possible favour to the contractor.

7. After hearing the arguments advanced by the respective learned senior
counsel for the parties, we find that the question which calls for consideration is
whether the respondent was guilty of misconduct requiring initiation of disciplinary
proceedings against him and the. penalty of his dismissal from service is justified.

8. Rule 3(i) and (ii) of the Conduct Rules provides that every Government
servant shall at all times maintain absolute integrity and devotion to duty. It, thus,

follows that conduct of Government servant contrary to or in breach of this rule
would constitute misconduct for disciplinary proceedings. The expression
"misconduct” is a relative term and has to be construed with reference to the
subject matter and the context wherein the term occurs. A single act or omission
or error of judgment would ordinarily not constitute misconduct but if such error
or omission results in serious or atrocious consequences, the same may amount to
miscoriduct (See P. H. Kalyani Vs. Air France AIR 1963 SC 1756). For example :
when a sentry sleeps.at his post and the enemy is allowed to slip away, his -

negligence would definitely amount to misconduct though criminal intent may not
be involved. In Union of India Vs. J. Ahmed (Supra) the Supreme Court has held_
that lack of efficiency or attainment of highest standards in discharge of duty .
attached to public office would not ipso facto constitute misconduct but negligence
or a lapse in performance of duty would constitute misconduct when the.
consequences directly attributable to negligence are irreparable or the resultant
damage is so heavy that the degree of culpability is very high. In that case the

- s T - -
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- Supreme Court in para 12 of the judgment has also held that gross or habitual
.negligence in performance of duty may not involve mens rea but may still constitute

misconduct. for disciplinary proceedings. In Noratanmal, Chaurasia Vs: M. R.
Murli (2004) 5 SCC 689 it is held that the word "misconduct”, inter alia, envisages
breach of.discipline and it is wide enough to include .wrongful omission or
commission whether done or omitted to be done intentionally or unintentionally.

9. Having examined that gross or habitual negligence in performance of duty
even without involvement of mens rea would also constitute: misconduct for
disciplinary proceedings, we shall now see whether the respondent was guilty of
habitual or gross negligence as held by the Disciplinary Authority. The Enquiry
Officer in his report has stated that as per the adopted procedure the cement is
issued to the contractor by the Board from time to time according to the requirement
of construction work on market price and the- price of cement issued is deducted
from the bills of the contractor for the work done by him. The Enquiry Officer has
also stated that the contractor is required to snbmit his bills to the Executive Engineer

. through-the Sub-Engineer and Assistant Engineer so that the Executive Engineer

is kept informed about the position of cement lying with the contractor vis-3-vis
the work done by him. The respondent was Incharge of the construction work
from 10.5.1982 t029.6.1985 as Executive Engincer: In the departmental enquiry,

_ the respondent has been found to have received the bills directly from the contractor

and he continued to issue excess cement bags to him without apply;"ng ‘any mind

asto what quantity. of cement-was already lying with the contractor and what

quantity was required for the construction work at a particular time. The enquiry
report also reveals that many times, despite the information given by the Assistant
Engineer about the excess cement lying with the contractor, the respondent issued -
orders to 'supply cement to the -contractor without even recovering the price of
excess cement from his bills. According to the enquiry report, because of the said
irresponsible conduct of the respondent, the contractor succeeded in taking away
as many as 2903 excess bags of cement without utilizing them in the construction
work which put the Board to the loss of Rs.1,74,180/-, These findings of the

- Enquiry Officer, which are well founded, lead us to only one conclusion that the

respondent. committed gross negligence towards his duty. The submission made

" on'behalf of the responderit that excessive cement may have been issued by him

because he was overburdened with other construction- projects is without any

" substance and cannot be accepted.. The excessive cemient bags were issued by
* him not on one or two occasions but continuously, throughout the pefiod when he

was incharge of the construction work: He had also issued orders for the supply
of cement bags despite the information given by the Assistant Engineer that the

. contractor. was already, i possession of .excess cement. We accordingly affirm |

the finding of the. Disciplinary Authority that the respondent was guilty of gross
negligence in performing his duty. v o
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10. 'We have already mentioned-above that the gross negligence towards duty,
even without involvement of mens 1ea, can constitute.misconduct for disciplinary.
proceedings. The learned'Single. Judge was, thus,not.correct in holding that in the
absence of the finding of ill motive against the respondent he cannot be held guilty
of misconduct. It appears that.the atte:ntibn of learned Single Tudge was-not drawn
in Unioh of dndia ¥s. J. Ahmed (Supra) itself, :a case‘on which. he rélied, the
Supreme Court’has held thatgrossmegligence towards duty without mens rea also
constitutes misconduct. For this reason, - we-also find it difficult to agree witl'the view
of the learned Single. Judge that-the departmental proceedings- were initiated only to
recover the huge financial loss caised to-the’Board ‘from.the respondent.

11. On-perisal of the 'feﬁﬁhiry r'e,ﬁont-we find that the Enquiry Officer has ~

nowhere stated that the' respandent. had issuéd excess cement bags to the
contractor for his wrongful gain'and that’his integrity was doubtful. Despite there

being no finding about the doubtful integrity of the respondent in the enquiry report,.
the Disciplinary Authority has'held that his integrity was doubtful. The Disciplinary
Authority arrived .at this-finding erilybécanse of the:method adopted by him in
jssuing .cemént bags to the ‘contractor but this finding 'is based on surmises and’

conjectures. Tt-is to be noticed that no reliable material had been placed.on record
by the Board:to establish-that the respondent had wrongfully gained anything by
bis such.conduct. Thus; merely .on the. basis of presumption, the Disciplinary

Authority could nathave held the respondent.guilty of doubtful integrity-and we

accordingly set aside this finding .of the. Disciplinary-Authority.
"12.  Thisbrings xus-Io'“;fh'e}‘ghes‘;tionaéf:appropriateness of punishment of dismissal.
" The Disciplinary-Authogity:took irito.account: its; finding; of doubtful integrity of the

respondent ialong ‘with hiis gross negligence'in awarding the punishment of dismissal..

Had the Djsciplinary Authotity fiot taken into account the finding of doubtful integrity
which:weliave set:aside, itmay'have awarded lesser‘punishment in place of dismissal
such .as compuilsory retiremént. The question of punishment will, therefore, require
reconsifleration by the Disciplinary Aurthority without taking mto account its finding of
want of integrity-of zespondent. "We accordingly remit the matter to the Disciplinary

Authorityito decidethe quantum 6f punishment-and award any punishment lesser than
disinissal and removal. The punishiiient.may be in addition-to the recovery of financial
loss of Rs.1,74,180/-as directed by the lléamectSingle'Judge. The Disdiplinaxj@ Authority
is-directed to take:a decision;onithe guestion of punishment within two months.from

the date of receipt of the dertified.copy.of this order. © _
13.. The appeal is allowed. The order passed-by the'learned Single Judge and
_ also the order-passed by the Departmental Authority are both set aside. The case
is remitted to the Departmental Authority.for decision on the question of punishment
as indicated above. No -order as'to.costs. - ' <
: ' . Appeal allowed.

el
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WRIT APPEAL
Before Mr. Justice Dipak Misra & Mr. Justice R.K. Gupta
2 February, 2009* .
SHYAMACHARAN PAUL & anr. = . ' ... Appellants
Vs.
M/S ROOPALI PROMOTERS & CONSTRUCTION & ors. ... Respondents

Court Fees Act (7 of 1870), Section 7(iv)(c) - Suit for declaring sale
deed as void - Plaintiffs are parties to the documents - Held - Consequential
relief of cancelling sale deed is necessary - Plaintiffs are required to pay ad
valorem court fees - Appeal dismissed. (Paras 7 & 8)
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Cases referred : '

(1976) 25 JLJ 503, 1987 MPLJ 25, AIR 1973 SC 2384, 1974 MPLJ 900,
ILR 1939 Nag 373, 1970 MPLJ 363 (FB).

Shripal Jain, for the appellants.
ORDER
The Order of the Court was delivered by
Drrak Misra, J. :—In this intra-court appeal, the challenge is to the order dated
12.9.2008 passed by the learned Single Judge in Writ Petition No.14545/2007.
2. The appellants as petitioners invoked the extraordinary jurisdiction of this
Court under Article 227 of the Constitution of India calling in question the legal

validity of the order dated:25.8.2007 passed by the leamed Second Additional
District Judge, Jabalpur in Civil Suit No.16453/2007. The-learned Single Judge

. has concurred with thé conclusion recorded by the trial Judge whereby he had

held that the appellants as plaintiffs were required to affix the ad valorem court
fee for declaring the sale-deed dated 11.5.2004 registered on 12.5.2004/14.5.2004
as null and void. :

3. - We have heard Mr. Shnpal Jain, learned counsel for the appellants, on the
questlon of admission, It i submitted by Mr.Jain that the plaintiffs were trying to avoid
the sale-deed and, therefors, they are only-required to pay the fixed court fee.

4, Ona perusal of the order passed by the learned Single i udge, it is perceivable
that he has referred to the relief clause of the civil suit which clearly mentions for
declaring the document executed by defendant No.3 in favour of respondents
No.10 to 30 as'null and void and to deliver the possessmn and prayed for other

*W.A. No.1134/2008 (Jabalpur)
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ancillary relicfs. ‘On a-perusal of the rchief clause, it is clear as crystal that it
contains consequential:reliefs. That apart. the plaintiffsrare parties to the document.
They intend to declare:the sale-deed nul! and void. As is.manifest from the order
of learned Single Judge, he‘has referred to the-decision-tendered.in Pratap and
another v. Puria Bai qnd .athers, (1976) 25 JLJ 503. .

5. In this context, we.may profitably refer to the:decision rendered in Kunfi
Devi w/o of Ramdas .- Roshanlal .s/o Ramdas, 1987 MPLJ 25 wherein this
Court, after referring :to ithe .decisionsirendered in Shamsher Singh v. Rajinder
Prashad and .others, AIR 1973 SC 2384, Ashok-v. Narsmghrao and .others,
1974 MPLJ 900, Dattaji Parashramji.Patil v. Mst. Bhagirathi and others, ILR
1939 Nag. 373 and.Santosh Chandra and others v. Gyan Sunder Bai and
- others, 1970 MPLJ 363 (FB), held that the plaintiffs, being parties to the sale-

deed, are prima facie bound by it and the relief of declaration simpliciter is not-

available. The declaration claimed by the plaintiffs: necessarily involved a prayer
for -consequential relief of . cancellatlon of the sale-deed, therefore, the Court fee
is payable under Section 7(iv). {¢ ).of the Court FeesiAct.

6. In Mohammad Jameel Khan and others v. Miththulal Khushal Singh
Gujar and -others, 1999 (1)’MRLJ 37, it has been.that while: considering the
question.af _paymentof:coutt fee, the allegations contained in the plaint have to be
seen. The plaintiff.cannotibe; spexmitted:to:mould the facts and circumstances and
the steal ‘intention.. It transpires that:the intention of the. plamtlff was something
different than what had been -claimed. The Court-cannot overlook it.. In case
where the plaintiff sought. ardeclaratory relief only, but.in.substance aimed at

setting aside the sale-deeds, the court:fee has to be paid in accordance with the .

law: governed by Section 7(W)‘(:c ) ofitheiCourt FeesAct. The third parties: -without
notice of the.alleged fraud can acquire rights and interest.in the:property-and get
it enforced.against the person-defrauded. :It cannot, under the circumstances, be
taken that he was not aparty to the document. Unless the document is got cancelled
by a decree.of court, it femains a valid document. The relief of declaration cannot
be sufficient. The plaintiff has to ask for.a consequential relief of cancellation of
the sale-deed in orderto:avoid it..Consequently, a consequential relief of cancellation
of sale-deed is necessary. and:the plaintiff was required to pay ad valorem.court
fee on the value.of the sale-deeds under Section 7(iv)(c ) of the:Court Fees Act.

7. Inthe.caseat hand, the: plamt:ffs are parties to the sale-deed.’In view of the
same, the Jaw enunciated insthe :aforesaid decision is applicable and, therefore,
" they are liableito pay:ad vdlorémicourt Fee.and not the fixed court fee. That aparr,
there is a-consequential prayer:in the-suit. Thus, considering the-factual scenario
in entirety, we are «of:the-considered-opinion that the<concurrence of the learned
Single Judge with the-arderpassed by the learned Additional Distret Judge which

requires the plamnﬂ‘ Lo pav.ad valorem court fog gannot he found fault with.
. T '—J"‘-‘ “-"..ﬂ_ -

) :“'_:".‘ ._/"-" -

— A bt FVR U - K -



I.L.R. [2009] M. P.,. ' T 1597
SANTOSHSHARMA Vs. STATE OFM.E.

8. ° We have carefully perused the analysis made by the learned Single Judge.
Regard being had to the analysis made by him, we are of the considered opinion that
in view of the obtaining factual matrix, especially with regard to the prayer-made, the
appellants are required to pay the ad valorem court fee and not the fixed court fee.

9. °  Consequently, the writ appeal; being devoid of merit, stands dismissed in
limine. We may note with profit that we have dealt with the appeal on merits
despite the fact the that writ petition was preferred under Article 227 of the
Constitution and the learned Single Judge has dealt with the same under Article
227 of the Constitiition though the same could have been thrown overboard on the
ground of maintainability.

) Appeal dismissed.
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" Before Mr A.K. Patnaik, Chief Justice & Mpr. Justice PK. Jmmal
_ . 3 February, 2009% -
SANTOSH SHARMA . ... Appellant
Vs.
STATE OF M.P. & ors. : .. Respondents

National SecurityrAct: (65 of. 1980), Section 3 - Order of detention -
Qut of 17 grounds of detention; 9 incidents were old - Last incident mentioned
in the. ground of detention; s shows that_appellants. along with companions
" shot; fre at deceased in busy market area’in the dfternoon - Held - Old
incidents cannot constitute the basis' OF the order of detention’ but can at best
suggest the criminal antecedents of appellant - Order. 8f acquittal in such
old cases have little relevance. over order. of detention of year. 2008 - Act of
shooting in market area and public place in afternoon seriously affecting
the peace and tranquility of,, Iocahtjy -Alleged act of appellant affected public
* order - Order of detention, can; not be said to. be vitiated for non-application
“of mind - Appeal dismissed. . (Paras 8,9 & 13)
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Cases referred : :
AIR 1992 SC 687, AIR.1989 SC 1282, AIR 1983 SC 541, 2003(3) MPLJ
372, AIR 1990 SC 2086, (2004) 8 SCC 591, AIR 1976 SC 780. -

Vijay Pandey, for the petitioner.
Vivekanand Awasthy, G.A., for the reSpondents

ORDER

Th_e Order of the. - Court was delivered by
A.K. Paryaik, C.J. :—This is an appeal filed under Section 2 of the Madhya
Pradesh Uchcha Nyayalaya (Khand Nyaypeeth Ko Appeal) Adhiniyam, 2005
against the order dated 26.09.2008 passed by the learned Single Judge dismissing
Writ Petition No. 6080/2008 of the appellant against the order of detention passed
by the District Magistrate, Hoshangabad under Section 3(2)(3) of the Natlonal
Security Act, 1980 (for short ‘the Act’).

2. The relevant facfs briefly are that on 5.1.2008 the District Magistrate;.
Hoshangabad in exercise of powers under Section 3 'of the Act passed an order
detaining the appellant on the request of Superintendent of Police, Hoshangabad .
in his letter dated 29.12.2007. Thereafter the matter was referred to the Advisory
Board under Section 11 of the Act and pursuant to report of the Advisory Board,
the State Government confirmed the order of detention on 21.4.2008 directing
that the appellant shall remain in detention till 5.3.2009. Aggrieved, the appellant
filed Writ Petition NO.6080/2008 under Article 226 of the Constitution and by.
the impugned order dated 26.9. 2008 the. learned Smgle Judge dismissed thc writ
petition.

3. Mr. Vijay Pandey, learngd counscl for the appellant submmed that on
reading of the impugned order passed by the learned Single Judge it will be clear
that the learned Single Judge has failed to appreciate the distinction between the
law and order’ and “public order®. He cited the decision of the Supreme Court in
Victoria Fernades vs, Lalmal Sawma and others, AIR 1992 SC 687 on the
distinction between the law and order” and ‘public order” and submitted that the
facts stated in the grounds of detention dated 5.1.2008 sérved on the appellant
would show that the appcllant had not committed any act which would disturb -

public order and that the grounds of detention only contained alIegatlons which L

are ordinary crimes such as gambling committed by the appellant which may amount'
to contraventlon of law but which had no effect on public order.

4. Mr. Pandey next submitted 'that in the grounds of detention various facts
have not been correctly stated, He pointed out that it has been alleged that on
7.4.1998 Crime No0.279/98 under Section 34 of the Excise Act was registered
against the appellant and filed in the Court but the fact that the appellant was
subsequently acquitted in the case has not been stated. He submitted that similarly
in the grounds of detention it is mentioned that on 24.6.2001 one Sunil S/o
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Ramnaresh Smgh résident of V1Ilage Rampur made a complaint that the appe]lant

and his companions mterrupted his way and caused assault which could be,

dangerous.to his life and accordmgly Crime No.273/01 vader Section 307, 341,
147 LP.C. and 25 Arms Act was reglstered but the fact that the appellant was

. subsequently acquitted has not been stated..He submitted that all these would

* show that the orders of-acquittal passed by the Court in the cases against the
: appellant were not brought to- the notice of the detaining authority 13 prejudice “his
mlnd He cited the decision in 'D.C. Agrawal vs. Police Commissioner and
another, AIR 1989 SC 1282 in which the Supreme ‘Court set aside thc order of
detention after having found that the acquittal of the detenu in case numbers
mentioned against Sr. Nos.2 and 3 of thie grounds of detention had not been brought
to the notice of the detaining authority and the detaining. authority was given to
understand that the trial of those: cases were pending.

-5.  He next submitted that in one of the grounds of detention it is stated that on
19.11.2007 onc Prankit @ Janu reported that the appellant and four other
companions shot Sanju Choksey dead at. Galla Mandi, Piparia for which Crime
No.473/07 under Sections 147, 148, 149, 307, 302 1.P.C. and Section 25 & 27 of
the Arms Act were registered and the appellant was absconding since the date
of incident and the matter -was under investigation. He submitted that the

" Additional Superintendent of Police, Hoshangabad has subsequently given a report
that the appellant had been falsely implicated in the offence as at the time of the -
incident the appellant was 75 kms. away from the place of incident and was
atténding externment case in the Court of ‘Collector, Hoshangabad: He cited the
decision of Supreme Court in Mohd. Shakeel Wahid Ahmed vs. State of
Maharashtra and others, AIR 1983 SC 541 in which the opinion of the Advisory
Board in a connected case which was relevant to the petitioner’s case .had not
been placed before the détaining authority and the Supreme Court held that the
detaining authority failed to apply its mind to this very relevant circumstance and
accordingly setaside the order of detention. He also relied on a decision of Division
Bench of this Court in Ravi Tiwari and others vs. Union of India and others,

2003 (3) MPLJ 372 for the proposition that the détention order not based on
proper application of mind. cannot be sustained. .

6. Mr. Pandey finally submitted that i in any case, the 1ncldent of 19.11:2007 is
only one solitary incident for which the appellant should not have been detained -
under Section 3. of the Act. He cited the decision in T. Devaki vs. Goverriment
of Tamil Nadu, AIR 1990 SC 1086 for the proposition that a solitary incident can
raise a law and order problem and cannot be said to have prt public order in
jeopardy so as to bring the casé within the purview of the Act.

7. Mr. Vivekanand Awasthy, learned Government Advocate, on the other hand,
relied on State of U.P, and another vs. Sanjai Pratap Gupta @Pappu and
others, (2004) 8 SCC 591 and submltted that a single act can be con51dered
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sufficient for holding that pubhc order was affected and it is not the number of
acts that matters but the effect of the act on the even tempo of life, the extent of
its reach upon the society and its 1mp'1ct which has to be considered. He referred
to the report of: the Supermtendeut of Police annexed to the writ petition as
Annexure P/2 to show, that the -appellant not only- had criminal antecedents but
committed series of acts in the year 2007 including the murder at Galla-Mandi, -
Piparia.on:19.11 2007 alongwrth his companions and therefore had endangered
public order in ‘the’ area.” Mr. Awasthy cited the decision in State of U.P. vs.
Kamal Kishore Smm AIR 1988 °SC 208, in which the Supreme Court having
found that ‘the' detenu was alleged to have opened fire in a busy locality Tesulting
in the death 6f one on spot and injury to others during the day time, held that the
incident does ‘affect the public ‘order as its reach and impact is to disturb public
tranquillitj.r and it affects the even tempo of the life of the people in the locality
where the incident is. alleged to have occurred. - He also cited the.decision in
Mohd. Shafiq Wahid Ahmad vs. State of Maharashtra (supra) and submltted
that where one of the grounds of detention was bad and unsustainable the detention
order was not vitiated on the remaining grounds of failure.

8. We.have peruséd the grounds of detention served on the appellant and we
find that there are altogether 17 grounds of detention. Out of these 17 grounds of -
détention, 9- related to incidents. which had taken place during 1998,.2001 and
2004 which are not in close proximity to the order of detention passed on 5.1.2008
and therefore cannot constitute the basis of the order of detention.- The incidents
of the yéar 1998,°2001 and 2004 can at best suggest the criminal antecedents of
the appellant. Hence even if in some of these cases related to the years 1998 to
2004 there are orders of acqulttal of the Courts, such orders of acqulttal have
little relevance to.the question whether an order of detention passed in the year
2008 was sustainable. In D.C. Agrawal vs. Police Commissioner and another
(supra) cited by Mr. Pandey, the Supreme Court did set aside the order of detention
after having. found that the orders of acquittal paSSed in two cases to which
_reference. was' made in the grounds of detention-had not been placed before the
detaining- authonty, but in Mohd. Shafiq Wakhid Ahmad vs. State of Maharashtra
(supra),.the. Supreme Céurt has also held that if one of the grounds of détention is

bad and unsustamable the order of detention would not be vitiated if there were - -

other valid grounds supporting it and in State of U.F. and another vs. Sanjai
Pratap Gupta @ Pappu and others (supra), in which-the Supreme Court after

considering its earlier decisions has emphatically held that there cannot be any
" straitjacket formula for dealmg with such casés of detention and the circumstances
of each casé have to be seen for determining the question as to whether the
detenu has to'remain in detention,

9. The rést of the 8 grounds are of the year 2007 and English translation of these
& grounds are e)\tracted hereinbelow:
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‘ “10 On 14.06.07 Crime No.207/07 under Sectmn 452 294
34 L.P.C. was registered against you and submitted to the Court.

. 11. -On 14.06,07 Crime No.267/07under Section 147, 148,
149, 254, 427, 506 1.P. C. 25,27 of the Arms Act was reglstered
~ and submitted to thé Court "

12. ‘01 15.06.07 Crime No. 208/07 Secnon 25027 of the Anns
. Act was 'eglstered and submltted to the Court.

13. %01 29.06.07in order to prevent your criminal actlwtles
Istgasa (Complaint) No. 2/07 for ‘externmeént under Section 5(b)
of the Rajya Suraksha Adhiniyam 1990 was presented on30.0.607
in the Couit of District Magistrate, Hoshangabad which is pending

14 On 01 05:07 Crime No. 137/07 Section 294, 506, 325 34 .
I.P.C. was reglstered v

15. On.19.11.07 Complamant Prankit @ Janu S/o
' Premshankar R/e Nehru Ward, Piparia reported that at Galla Mandi
in Piparia accused Santosh Sharma and his 4 other companions -
shot Sanju Choksey dead for which crime No.473/07 under Section
147, 148, 149, 307, 302 LP.C. Section 25, 27 Arms Act was
registered. The accused is absconding since the date of mcldent
The matter is under.investigation. :

16.- On 13.11.2007 against accused Santosh Sharma
and other companions Istgaza (Complaint) Ne.6838/07 Section 107/-
116(3) [.P.C. was submitted before the Court.of S.D.M. on
apprehenswn of breach. of peace-
. 17. On 15.6.07 against Santosh Sharma bemg a habltual _
offender Istgaza (Complaint) No. 15/07 Section 119 L.P.C, was '
submltted in the Court of $.D.M. Piparta on 15.6.07.” o

It will be clear from the aforesald grounds No. 10to 17 that the detamlng auth0r1ty

had found that accordmg to the detaining authonty, the appellant had increased .

his unlawful activities in the year 2007 and the-last unlawful act of the appellant
menticned in the grounds of detention was on 19.11.2007 on which date-f:he

. appellant alongwith his companiens shot Sanju Chowksey dead at GaHa Mandi.in

,Piparia for which Crime No.473/01 uindér Section 147, 148 149, 307,302 L.P.C.
and Section 25, 27 of the Arms Act was Tegistered. Obwously, Galla Mandi in

Piparia is a- busy market area and a public place: and the act of shooting another -

person dead at about 4.30 in the afternoon when the mCIdent is reported to have

.. "taken place, was bound to terrorise people in. the Mandi area seriously affecting
the peace and tranquillity of the locality. We have therefore no- doubt that this

alleged act of the appellant affected pubhc order.,
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10." Similar acts of detenues have been held by the Apex Court to’ dlsturb the

public order. In State of U.P. vs. Kamal Kishore Saini (supra) cited by Mr.
Awasthy, the detenu fired at Ram Kumar and Nand Kishore and Ram Kumar and
Nand Kishore ran helter and skelter. - Thereafter, the detenu chased Ram Kumar
.and fired twice or thrice and as a consequence Ram Kumar died on the spot and
Nand Kishore and ‘the rickshaw-puller sustained injuries. The Supreme. Court
held that the firing having becn made in pubhc street affected public order-as its
reach and impact was to disturb public tranquillity and it. affected the even tempo
of life of the people in the locality where the 1nc.1dent is alleged to have occurred.

11. In State of U.P. and anothers vs. San]m Pratap Gupra @ Pappu and
) a(hers (supra) again cited by Mr. Awasthy, the detenu while going .on the scooter
alongw1th his ‘other associates in the busiest market of town Mainpuri,; near Bad
Chauraha in front.of Shafi Hotel on the road itself and in the daytime, stopped
Anand Kumar Jain and fired bullets indiscriminately on him and committed his
murder and when his son wanted to save him, the detenu also fired aiming at him
who however fled away and the -Supreme Courf rejected the contention of the

detenu that a single act cannot be considered sufficient for holding that public

order was affected and held that it is not the number of acts that the matter but
what has to be'seen is the effect of the act on the even tempo of life, the extent of
its reach upon society and its impact.

12. InT Devaki vs. Government of Tamrl Nadu. (supra) relied on by Mr.
Pandey, the detenus attempted -a murderous assault with knives on Thiru Durai
Murugan, Minister for Public Works Department created scare and a feeling of
insecurity in the minds of the persons present in the hall and the detenu’s action

interrupted the “proceedings of the Seminar for a while” but the Seminar continued

later on and the Supreme Court held that this solitary incident rhd not and could
not.affect pubhc peacé and tranquillity nor it had the potentlal 10 créate a sense of
alarm and insecurity in the locality. This was thus a case where the Supreme

Court found that the proceedings of the Seminar weré mterrupted only for a while _

by the murderous assault on the Minister with knives by, the detenus and the
_Seminar continued later on and held that this, solitary assault can hardly be said to
have disturbed public peace. In the present case, on the other hand, the appellant
“and his four, other compamons are alleged to have fired at Sanju Chowksey in a
busy Mandi area at 4.30 p.m. 'in-Piparia and this act, in our considered opinion;
was bound to have an adverse ef’fect on the peace of the locality and. affect pubhc
order.

13. We may now deal w1th the conterition of Mr: Pandey that the i mqulry report

dated 31.3.2008 of the Office of the Additional Superintendent of Police, District -

Hoshangabad would show that the appellant was at Hoshangabad and not at Piparia
on 19.11.2007 and therefore the allegation that he alongwith-his four other
compamons shot Sanju Chowksey at Galla Mandi in Plparla is false. We have

. wl

i
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perused the inquiry report dated 31.3.2008 of the Office of the Additional
Superintendent of Police, District Hoshangabad and we find that it inter alja states
that on 19.11.2007 the appellant had marked his attendance in one of the ten -
cases of externment which were fixed for hearing in the Court of the Collector,
Hoshangabad at 3.30 p.m. The inquiry report howeyer states that it is not known
upto which time the appellant remained present in the Court of Collector,
Hoshangabad and when he left from there. The mmquiry report further states that
the distance between Hoshangabad and Piparia is 75 kms and it takes
approximately one hour to cover the distance and therefore the complaint of Prankit
alias Janu in Crime No0.473/07 of Piparia appears to be doubtful. This inquiry
report therefore does not altogether falsify the complaint that the appellant shot
Sanju Chowksey in Galla Mandi at Piparia at 4.30 p.m. as submitted by Mr. Pandey
but only throws some doubt on the complaint. In any case, the Supreme Court has
held in Narayan Debnath vs. State of West Bengal, AIR 1976 SC 780 that while
examining the validity of an order of detention, the Court cannot go into truth or
otherwise of the allegations in the grounds of detention which have to be assumed °
to be true. Moreover, the order of detention was passed by the District Magistrate,
Hoshangabad on 5.1.2008, and the inquiry report of the Office of the Additional
Superintendent of Police, District Hoshangabad dated 31.3.2008 could not have
been placed before the District Magistrate when he passed the order of detention
and hence the order of detention cannot be said to be vitiated for non-application
. of mind as contended by Mr. Pandey.

"14. “In the result, we hold that the order of detention is not vitiated and the-appeal
has no merits. The appeal is dismissed. '
) Appeal dismissed,
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WRIT APPEAL
Before Mr. Jusiice R.S. Garg & Mr. Justice U.C. Maheshwari
13 February, 2009* '

STATE OF M.P. & ors. ... Appellants
Vs. L .
SHOBHA BAISINGH & anr. =~ . ... Respondents

Land Acquisition Act (1 of 1894), Sections 23(1A) & 34 - Distinction
- Held - Section 23(14) directs payment of compensation from the date of -
notification upto the date of the award or of dispossession while on the other
hand Section 34 directs for payment of interest on the amount of compensation

Jrom the date of dispossession till the amount of compensation is paid. -
. ' ' (Para 13)

*W.A. No.1303/2008 (Jabalpur)
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Deepak Awasthy, G.4., for the State/appéllants.
Vipin Yadav, for the respondents.

JUDGME N T (ORAL)

The Judgment of the Court  was delivered by
R.S. GARG, J. :—~The appellant being aggrieved by the order dated 7.8.2008 passed
in W. P. No.245/08 (Shobha Bai Singh and another Vs. State of M. P. and
others), allowing the petition filed by the present respondents, are before this
court with a submission that the order passed by the learned Single Judge runs
contrary to the provision of Section 23(1A) and Section 34 of Land Acquisition
Act 1894 (Tor short “the Act.).

2.  The material facts necessary for disposal of the present appeal are that the
notification under Section 4 for acquisition of the land of the petitioners was
published on 29.10.1969. A declaration under Section 6 was made and ultimately
the award ‘was. passed on 25.11.1985. It was directed that particular amount ‘be
paid to the petitioners and land in lieu of the Jand be also given to the original
petitioners. On 6.2.2003 a supplementary award was made determining the amount
_of compensation for trees, solatium at the rate of 30% and compensation under
Section 23 (-14) of the Act from the date of notification issued under Section 4 of
the Act up to the date of award. Against the award dated 6.2,2003 the present
appellants filed an appeal before the Collector under Section 17 of the Indian
Forest Act, which was dismissed on 8.8.2003, the revision filed against the same
also came to be-dismissed by. revisional authority on 14.2.2005. Thereafter an
application under Section™18 (1) read with Section 13(A) of the Act was filed.
The-application was dismissed. A writ.petition bearing W.P.No.630/06 challengmg
the sajd order was filed, which also was dismissed on 3.5.2008.

3. Asthe petitioners were not paid their dues, they came to this Court in W. P.
. No.4708/04, which was finally disposed of on 19.4.2005 with a direction to-the -
zespondents. to implement the orders of the revisional authority. In pursuance to
the said direction the petitioners were paid compensation of Rs.9,75,131/- and
Rs.21,73,351/- on 13.8.2004 and 11.9.2006 respectively. As the petitioners were
not paid the interest under Section 34 of the Act, they filed Contempt Petition
No0.3864/03, which was disposed of by this Court on 27.9.2006 observing that in
absence of dircction for payment of interest under Section 34, non-compliance
would not-lead to any contempt on the, part of the present appellants.

4. The petitioners thereafter filed an application on 6.10.2006 before Collector/
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Forest Settlement Officer with a submission that they were entitled to interest
under Section 34 of the Act and such order be passed in their favour. The
application filed by the original petitioners was allowed with a direction that interest
under Section 34 of the Act be paid, but however,.the concerning land Acquisition

_ Officer deleted the earlier direction to pay compensation under Section 23(1 A) of

the Act. Being aggrieved by the said directions contained in order dated 24.12.2007
(Annexure P-13), the petitioners again filed W. P. No-245/08, the learned single
Judge allowed the said petition, therefore the State and its officer are before this
Court.

5.  Shri Awasthy, learned counsel for the appellént submitted that as the interest
is to be paid under Section 34 of Act the petitioners would not be entitled to -
compensation under Section 23 ( 1A) of the Act. His submission is that if the

-petitioners were not dispossessed from their land then they would not be entitled

to claim payment of interest on the amount of compensation.

6.  ShriYadav, learned counsel for the respondents on the other hand submitted
that the order in relation to Section 23 (1A) of the Act, attained finality, and
therefore, such order could not be recalled by the Collector/ Forest Settlement
Officer. It is submitted by him that Forest Settlement Officer was not justified in
not appreciating that the amount paid to the respondents under Section 23(1A) of
the Act could not be adjusted or appropriated towards the amount now proposed
to be paid under Section 34 of the Act.

7. Section 23 of the Land Acquisition Act refers to the mattets to be considered .

in determining the compensation. Sub-section-1 of Section 23 provides that while
determining the amount of compensation to be awarded for land acquired under
the Act, the Court shall take into consideration the aspects referred in sub-section 1.
Sub-section 1A of Section 23 provides that in addition to the market value of the
land, as provided in sub-Section 1, the Court shall in every case award an amount
calculated at the rate of twelve percent per annum on such market value for the
period commencing on and from the date of the publication of the notification
under Section 4, sub-section (1), in respect of such land to the date of the award
of the Collector or the date of taking-possession of the land, whichever is earlier.

8.  From the perusal of sub-section (1A) of Section 23, it would elearly appéar
that the compensatlon 1s required to be paid | from the date of the publication of the

" notification under Section 4 (1) of the Act fo the date of the award of the Collector

or the. date of taking possession of the land, whlchcver is earlier.

9.  Sub-section (1A) of Section 23 has nothing to do with the interest, it simply
provides that if a notification under Section 4 is issued then compensation is required
to be paid from the date of the notification up to the date of the award or from the
date of the notification up to the date of dispossession. The basic reason behind
introducing sub-section (1A) was that in number of the cases notifications were
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issued, declaration were not made and the owners of the land were deprived of
their valuable rights, they were not entitled to sell the land and being in state of
suspension were not even in a position to develop the land and get better usufruct.
It was thought prudent that if a notification is issued and ultimately the land is
acquired then such person who is in the state of suspension should not unnecessarily
suffer because of the delay on the part of the State and he should be paid extra
compensation @-12% from the date of the notification to the date of award or to
the date of dispossession.
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10. Section 34 reads as under :

Payment of interest- When the amount of such
compensation is not paid or deposited on or before taking
possession of the land, the Collector shall pay the amount awarded
with interest thereon at the rate of [nine per centum) per annum
from the .time of so taking possession until it shall have been so
paid or deposited. '

Provided that if such compensation or any part thereof is not
paid or deposited within a period of one year from the date on
which possession is taken, interest at the rat€ of fifteen per centum
per annum shall be payable from the date of expiry of the said
period of one year on the amount of compensation or part thereof
which has not been paid or deposited before the date of such expiry.

11. A perusal of Section.34 would make it clear that ifthe compensation
amount is:pot paid or deposited on or before taking the possession of the land the
Collector shall pay the amount awarded with interest thereon @ 9 % per annum
from the time of taking possession until it shall have been so paid or deposited.
Section 34 no where talks of providing additional compensation. It_talks of paying,
interest en the amount of compensation. Undisputedly compensation is to be
determined under Section 23 of the Act and interest on the said amount of
compensation is required to be paid under Section 34 of the Act. :

12. Section 34 of the Act is not in derogation of Section 23(1A). A juxtapose -

. reading would show that it is a step in aid and holds thread from where Section
" 23(1A) leaves it. E . S

13. On one side -Section 23(]1A) directs payment of compensation from

. the date of notification up to the date of the award or of dispossession. while on

the other hand Section 34 directs for payment of interest on the amount of

compensation from the date of dispossession till the amount of compensation is -

paid. Section 23 (1A) and 34 act in different fields and cover different
contingencies, while Section 23(1A) covers the field up .to the date of dispossession,
Section 34 talks of the situation which emerges after the dispossession. Sections
. are to be read in harmony and supplementary to each, other.

'
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is no force.in this appeal. It is accordingly dismissed.
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14.  On this legal questlon we are in. confonmty w1th the order passed by the
learned single Judge. .

15: Even othertvise it will clearly appear that the question relating to compensatmn
undeér Section 23 (1A) came to be settled between the parties on an earlier occasion,
the State and its officer never challenged the said-part of the award. If the State
wanted to challenge that part of the award then they were required'to take separate
proceedings. On an apphcatlon filed by the petltmners the officers of the State/
Collector / Forest Settlement Office could not pass an order contrary to the interest
of the Iand oWners. :

16. Taking into consideration the totality.of the circuistances we hold that there -

Appeal dismissed.
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WRIT APPEAL
Before M. Justice R.S. Garg & Mr. Justice U.C. Maheshwarz
16 February, 2009*
LALLU KOL , ' ...”Appellant
Vs. : L ‘
STATE OF M.P. & ors. : : .. Respondents

Service Law - Panchayat Ra_; Evam Gram Swaraj Adlumyam, M.P.
1993 (1 of 1994), Section 69(1), Panchayat (Resignation_by Office Bearer)

" Rules, M.P. 1995, Rules 3 & 4 - Appoiritment of Panchayat Secretary :

challenged on the ground that his brother was working as Panch in the.Gram
Panchayat - Panch resigned before the meeting in which the resolution for
appointment of Panchayat Secretary was passed - Held - In absence of
-acceptance of resignation, brother of Panchayat Secretary continued to be
a Panch and Panchayat Secretary being his near relative could not be selected

as Panchayat Secretary: . . (Para 20)
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Deepak Awasthy, for the respondent Nos.l & 2.
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San]ay Tammkar for the respondent No.3. _
Dharmendra Som for the respondent No. 4

 JUDGMENT’ ,
'The  Judgment of - the. Court. was delivered by

-

- U.C. MAREsHWARY, J. :-The appellant has directed this appeal under Section 2
_ ,(1) of thé Madhya Pradesh Uchcha Nyayalaya (Khand Nyayapeet} Ko Appeal),
~ Adhintyam 2005 being aggneved by ‘the order dated 25.9.08 passed by .learned

Single Bench in W.P.No. 14999/07 dlSITllSSlIlg h1s writ pctmon filed under Art1cle
226 of the Constitution of India.

2. _ The facts giving rise to thls appeal in short are that the appellant hcrem
approached to this court with the aforesaid Wiit Petition contenchng that he being
permanent resident of Gram Panchyat Amiliyia, Tahsil Maihar, District Satna is

] bclongmg to the Scheduled Tribe Category while the respondent no. 4 being a "’
" practicing Lawyer of the Civil Court, Maihar belorigs to general category. On

inviting applications by the respondent no. 3 the Gram Panchyat Aniilyia for

" appointment of Panchyat Karmi under the Scheme of Panchayat Karmi Yojana, L

hereinafter referred as “The Scheme™, twelve candidates including thie appellant -

dnd respondent no. 4 submitted their respective applications. According to the
aforesaid Scheme the requisite’ qualifications for the aforesaid appointment are
prescribed that a candidate should be passed 10th standard in the 10+2 System
with the minimum age of 18 years. He must be local resident of such Gram

* Panchyat and bhaving sufficient time to carry out the prescribed work and while

making selection amongst the candidates, the preference will be given-to the
candidates belonging to-S.C., S.T. 0O.B.C., and Woman category. As per the
provision of the aforesaid Scheme the respondent no. 3 Gram Panchyat in its
mecting dated 28.1.07 passed a resolution {Annexure P-1 with the writ petition)
whereby the name of respondent no. 4 was resolved to be appointed as Panchyat,

Karmi. In pursuance of it, the respondent no. 2 — Collector by virtue of Section 69

(1) of the Madhya Pradesh Panchayat Raj and Gram Swataj Adhiniyam 1993, in

short “The Adhiniyam”, notified the name of the respondent no. 4 as a Secretary - -
of such Gram Panchyat, vide order dated 17.9.07, (Annexure P-2 with the Writ - - -
Petition). Such resolution and notification were challenged by way of aforesaid : -

writ' petition on the ground interalia that the selection of the respondent no. 4
being contrary to Section 69 of the Adhiniyam was illegal and bad. As he could
not hold the charge of such post because of his near relative brother Shri Rajendra
Prasad Tiwari was éxisting Panch of such Panchyat and' by virtue of second

- proviso of such-Section (1) of said Section 69 of the Adhiniyam the respondent

no. 4 ‘could not be selected. The other grounds are that the appointment process
has not been carried out by the respondent no. 3 within thirty days from the date

of issuance of letter by the competent authority, vide order dated 10.7.07.

.
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(Annexure P-6 with the writ pet1t1on) As such after 30 days the Gram Panchyat
became functus officio and-did not have any authority, to appoint the Panchyat
Karmi. In such situation the power to appoint Panchyat. Karmi was with the
prescribed authorlty under Section 86. of the -Adhiniyam.: Bes1des this, the
appointment of the respondent no. 4 was also challenged statlng that the appellant
being member of Scheduled Tribe Category was entitled to be given priority-
preference under the Scheme. Such prov1s1ons are violated in such appointment.
It is further pleaded that inspite of giving représentation no action was taken by
the authorities. With these grounds the appellant has prayed 10 quash the aforesaid
resolution dated 21.8.07 and the notification dated 17.9.07 - with further prayer
for approprlate direction to the authoritiesto appoint him on such post.

3. In the return of respondent no. 1 and.2 denying the allegations of the petmon
rnade against them the aforesaid appointment of respondent no. 4 on the post of
Panchyat Kamn and his notification as Secretary of Gram Panchyat Amiliyia are
justified. . It is also-stated that such appointment is made in accordance with the

" Scheme, circular and guldehnes issued by the State Government The claim of the '

appellant is stated to be misconceived.

4.  The respondent no. 3 - Gratn Panchyat Amiliyia by ﬁlmg its return supported
the case of the appellant,

5. In 1eply of respondent no. 4 the allegations made by the appellant against
his appointment on the post of Panchyat Karmr and Secretary have been denied.

- Itis admitted that the elder brother of the "respondent no. 4 Shri Rajendra Prasad

Tiwari was Panch from ward no. 14 in: Gram Panchyat Amiliyia but vide order
dated 30.7.07 he had tendered his resignation from such post and thereaﬁer he
did not part1c1pate in the meeting of the Gram Panchyat datéd 21.8.07 in which
the aforesald resolution was passed. All other allegations have also been denied
and the prayer for dismissal of the writ petition is made.

6.  On cohsideration the learned Single Bench had d1snnssed the writ petition

holding that in comparison of the appellart, the respondent no. 4 was more’

rieritorious as he had secured- 74% marks in ‘the High School Certlﬁcate
Examination whereas the appellant had secured. only 59.6% marks in. such-

- Examination. So far giving preference to the appellant is concerned, it was held

that no reservation was made for such post= under the Scheme or the existing law.
According to the Scheme candidates-of different categories if are equal on merits

-than the candldates belongmg 10 S.C.; S.T., O.B.C. and Woman category are to
- be given preference for such:post. It was also held that under such Scheme Gram

Panchyat was empowered to -appoint the Panchyat Karmi under the Scheme
-even after th1rty days receiving the letter dated 10,7.07 from the authority. Besides
this by glvmg interpretation to the provision of Section 69 of the Adh1n1yam and
the rules enacted under the Adhiniyam “The Madhya Pradesh: Panchyat
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- (Resignation) By Office Bearer) Rules 1995” it was held that the selection/
appointment of .the respondent no. 4 on such ‘post - was not illegal but till the

resignation submitted by Shri Rajendra Prasad Tiwari, the elder. brother of the -

respondent no. 4 from the post of Panch is accepted in accordance with' such
Rules, the respondent no. 4 shall not be entitled to hold the charge of such post in

Gram Panchyat. In such prémises, by giving some observations for holdirig the -

meeting of Gram Panchyat to -consider the resignation of Shri. Rajendra Prasad -
Tiwari within thirty days, the writ petition was d1sm1ssed on which the 0r1g1nal
petitioner has come forwatd with this appeal.

7. Shri Sanjay Agrawal, learned counsel for the appellant by referring the
provision of Section 69 (1) and it's second Proviso of the Adhiniyam said that it is
undisputed fact on'record that on the dates of passing the resolution dated 21.8.07
by the respondent no. 3 and issuing the'notification dated 17.9.07 by the respondent
n0.2, the brother of the respondent no. 4 Shri Rajendra Pradesh Tiwari was elected

* . Panch of such Gram Parichyat and was squarely covered with the explanation of

the aforesaid Sections and as per said provision the relative of "Panch was not
entitled to hold the charge of such post. According to the rules relating to the
resignation of the office bearer of Panchyat his tendered resignation was not
accepted or resolved by the Gram Panchyat or authority in accordance with law.
Thus, on the date of such selection said brother of the respondent no.4 was
Sitting Panch for all purposes and, therefore, the respondent no. 4 was.not entitled
- to become Secretary for holding such charge. He further-said that non participation
in the meeting of Panchyat by the brother of the réspondent no.4 on dated 21.8.07,
does not wash out.the aforesaid position. In such premises, he prayed for
quashment of* impugned appointment of respondent no. 4 with a farther prayer to

appoint the appellant on such post by allowing his appeal. It is made clear that - '
impugned order has not been assailed by the appellant's counsel on other ground

except the aforesaid. _
8. . Leamned counsel for respondent no. 1, 2 and 4 have justified the 1mpugned

order and it's findings stating that the same do not requiré any interference at this

stage.

9.  Having heard learned counsel for the parties at length and after going thfdugh
the record of the Panchyat and the petition alongw1th the impugned order, we aré
of the considered view that the impugned order reqmres .some mterference at this
stage. - -

10. " As the appellant's counsel has assailed the impugned order only on the-
ground that in view of the provision of Section 69 (1) of the Adhiniyam . the
. resplendent no. 4 being near relative -of the Panch of such Gram -Panchyat was
not entitled to be selected for appointmént of Panchyat Karmi to hold the charge

of Secretary in such Panchyat and prayed to adjudicate this appeal only-on such

3
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ground, ‘therefore the othcr fmdings given by the learned Single Judge do not
require any reconsideration at ‘this stage. Therefore, in this appeal this court has
_« to adjudicate -only the question whether under the Panchyat Karmi Yojna
" promuilgated by the Stage of M.P by virtue of the power vested under Section 70
(1) r/w Section 69 (1) of the Adhiniyam, the respondent no. 4 was entitled to be
selected for appointment of Pa.nchyat Karmi for holdmg the charge of Secretary
in the Gram Panchyat— respondent no. 3.

11. Before proceedmg further to examine the aforesald issue for convenience, ‘
~ we would like to reproduce Sub Section 1 of Section 69 of the Adhlmyam the
- same reads as under :- :

69. Appomtment of Secretary and Chief Executive officer ~

(1) The State Government or the prescribed authority may
appoint a Secretary for a Gram Panchyat or group of two or more
Gram Panchyats;

Provided that the person holdmg the charge of a Secrctary
of Gram Panchyat immediately before the commencement of this
Act shall continue to function as such till a Secretary is appomted
in accordance with this section.

Provided further that a person shall not hold charge of a
Secretary of Gram Panchyat, if such a person happens to be
relative of any office bearer of the concerned Gram Panchyat. ,

Explanation ':- for the purpése of this 'sub - section the
expression 'relative’ shall mean father, mother, brother, sister, -
husband wife, son daughter, father-in-law, mother <in-law, brother-
in-law, sister-in-law, son-in- -law, daughter- in — law.

12. In view of the aforesaid prowsmn, on examining the case at hand, it is
apparent that on the date of passing the resolution dated 21.8.07 (Annexure P-1
~ with the. writ petition) and on the date of i issuing notification dated 17.9.07
(Annexure P-2 with the writ petition) the brother of the respondent no. 4 Shri
Rajendra Prasad Tiwari was the sitting Panch of respondent no:'5 — Gram
Panchyat. Although according to the respondent no.4 he had tendered his resignation
from such office on 30.7.07 and thereafter he did not participate in any meeting
- including the meeting dated 21.8.07. As per available record, it appeats-that the
remgnatlon was received by some official on 24.9.07, subsequent to the meeting
. in which the impugned resolution (Annexure. P-1 with the writ petition) was passed.
"We have not found any proceeding of the Panchyat or the order of the competent
authority-showing that even after receiving such resignation by the Sarpanch the
. same wag accepted in any meetmg of Panchyat. In such circumstances, it is
apparent that on the date of passing of the resolution to select the respondent no.
4 his brother Shri Rajendra Prasad Tiwari was existing Panch of such Panchayat.

ot
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13, As per‘ finding in the impugned ordér passed-by the learned Single Judge
the provision of Ilnd Proviso of Sub Section (1) of Section 69 of the Adhintyam
are not an embargo against selection and appointment of respondent no: 4 on such
post of Panchyat Karmi under the Scheme (Yojna) butban would be against holdmg
of the charge of'the Secretary in such,Gram Panchyat unless the resignation of
his brother Shri Rajendra Prasad Tiwari from the post. of Panch is accepted in
accordance with the ptocedure provided under the rules enacted. for that.

14. The Proviso 11 of the aforesajd Sub'Section. 1,0f Section 69 speaks that a
person shall not hold the :¢harge.of a:Secretary of Gram Panchayat if he happens
to be relative.of the ioffice’hearer.of the concerned Gram Panchyat and as per its
explanation:the brother:is squarely covered under the expression of © ‘relative”. In
view of such provision it:could not be disputed that on the date of appointment or

selection of the respondent no. 4 on the alleged post of Panchyat Karmi his brother

was the Panch.in such Panchayat for:all purposes: because his alleged tendered
resignation-was ‘ot .accepted by the.Panchayat in accordance with the aforesaid
tules. Therefore, respondent no. 4 could not be selecteéd or appomted on such post
for holding the charge of ‘Secrétary in such * Gram Panchyat.

15.  Although as per record the brother of the respondent no. 4 sa1d Panch Shri -

Rajendra Prasad Tiwari had not.participated in the meeting of 21.8.07, in which
the 1mpugned resolution was passed, in pursuance of:which, the notification dated
17.9.07 for.giving charge:as -Secretary of such. Grami Panchyat to respondent no.
4 was issued. ‘Bt ‘we areof the .considered view:that only on account, of non
participation of Shri Rajendra ‘Prasad /Tiwari in'the:afor¢said meeting would not
.provide a; grmmti to:.drawithe inference that he did not remain the Panch and the
disqualification of the:respondent 110.4 on such grourid was. washed out# In such
situation, ‘Shri fRajendra Prasad Tiwari if is held to:be Panch of: Sucli Panichayat
on -the date of ‘said Tesdlation, ‘then ‘the resporident no.<4: could not: have been
appointed ‘as Panchayat Karmi or forholding_the. charge of:Secretary after; the
-notificatien. - ;

16, Now: m’thehghtnfthc Rules, we,proceed to consider” that impact oﬁremgnatlon

fetter (Apnexure P-10) «of sdid ShmRa_]endra Prasads Tiwari:from:.the; post, of

‘Panch addrgysed ito -the Saxpanch Aceording:tojthe; endorsement. on it the, same
was received sby 5OMe ,p?‘ﬁmzil .0n:2419°07- while. as; per; further- endorsement ; the
_same was:féferred toithe ‘Secretary. ofithe; Gram Panchyaf on dated 2:4.07.3 Suéh
discrepangies .are net;propeily :expldined: om record 2 Besides. this» welhave: not
found any:agenda .or pracecding .0f the: Gram Panchyat or.the:ordersofiany
“competent fanthofityshewingthat at;any point-of. time prior to thermeeting:of

‘Panchayvat {dted 211 *8:07 #dfter «recéiving: such. resignation in compliance. of

iconcerning:niles, :any:meeting «of: the{Gram Panchyat-in-that: respect was: held or
-any -resdlution ‘mf_zhis,regard reitherifor, acceptance:or refusal. of resignatiom.was
ypassed.

=l
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Under the Adhiniyam for dealing with the resignation of such office Bearer,

the Madhya Pradesh Panchyat (Resignation By Office Bearer ) Rules 1995 are
enacted and the concerning Rules 3 and 4 are-read as under:-

"

June-UY (kFirst)

3. Manner of giving notice :-

(1) Ahy member who desires to resign his office.shall-give
notice, thereof in writing.in Form 'A' duly signed by him to.the
Sarpanch .or president as the case may be either in person or
through his representative autherized by him in writing in this
behalf, a copy of the said notice shall also be sent to the Secretary
or Chief Executive Officer, as the case may be.

" (2) On receiving the notice under sub -rule (1) the Secretary
or Chief Executive Officer as the case may be, shall record on
the notice the date on which and the time at which the notice was

- given to him and give a receipt thereof in Form B

4. Acceptance of Resignation :-

(1) On receipt of the,notice under rule 3, the Secretary or
Chief Executive Officer shall forward:such notice.immediate to

the District Deputy Director, Panchyat and Social Welfare and

the Collector.

(2) The notice-of resignatien given by the-member shall be
considered by the Panchyat at its-next meeting. Notice of.the
meeting shall also be given to the member.who has submitted the
resignation. : -

(3) The Panchyat shall in-its meeting may ascertain from the
member concerned whether he desires to withdraw his resignation
and if the member desires to withdraw his resignation, he shall
give in writing to that effect in Form 'C'. .

(4) If the member concerned furnishes the statement in Form
'C' his resignation shall become:infructuous. If the member does
not withdraw his resignation, then his resignation-shall be accepted
by the panchyat.

(5) The member whose resignation has been accepted.shall
cease to be a member-immediately after the termination of the
said meeting.

(6) If the member-who has submitted his resignation, does
not attend the meeting called for.considering his resignation after
valid service of the notice-on him and without sufficient reasons,
his resignation shall be deemed to have been accepted after
termination of such meeting and he-the shall cease to be a member

T - [ N . - ~-
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of the panchayat. If any member does not attend the meeting due
to sufficient reasons his resignation shall be considered in the next
meeting of the Panchyat.

(7) The Secretary or Chief Executive Officer of the Panchyat,
as the case may be shall give intimation to the Collector and to the
Disttrict Deputy Director Panchyat and Social Welfare about the
acceptance of the resignation by the Panchyat.

18.  Even otherwise for a moment contrary to record, if it is assumed that the
resignation letter was given-by the brother of the respondent no. 4 even on 24.7.07
as per provision of aforesaid rule 3, even then in the absence of its acceptance in
accordance with the provision of aforesaid Rules, it can not be inferred that same
was accepted ‘and Shri Rajendra Prasad Tiwari ceased to be member of such .
Gram Panchyat before holding the aforesaid meeting on-dated 21.8.07.

19. According to the aforesaid Rule 3 a member of the Gram Panchyat who
desires to resign his office then he shall give a notice in writing in form 'A’ duly
signed by him to the Sarpanch either in person or through his representative and
the copy of the same shall also be sent to the Secretary. On receiving such notice
the Secretary shall record on the notice the date on which and the time at which
the notice was given to him. Thereafter such resignation could be dealt with in
accordance with procedure prescribed under ‘the above mentioned Rule 4.
According to Sub Rule (2) of Rule 4 the notice of resignation was to be considered
in the next meeting of the Panchayat after giving information to Shri Rajendra
Prasad Tiwari. On holding such meeting Shri Rajendra Prasad Tiwari had option
to withdraw his resignation by giving in writing. If it is not withdrawn in such
meeting then as per Sub Rule (5) of Rule 4 if such resignation is accepted by the
Panchyat then only such member shall cease.to be member immediately after
termination of said meeting while as per Sub Rule (6) of Rule 4 if concerning
member whose resignation is under consideration inspite intimation, is not present.
in such meeting then his resignation shall be deemed to have been accepted after
termination of such meeting thereafter he shall cease to be the member of the
Panchyat. -

20. 'We have not found any proceeding either of the Panchyat or other official
showing that any mecting with respect to consider the aforesaid notice of the
resignation from the post of Panch by the Rajendra Prasad Tiwari was held. In
absence of holding of such meeting it cannot be inferred that resignation of Shri
Rajendra Prasad Tiwari was accepted and he ceased to be a Panch and vacated
the office of Panch before 21.7.08, the date on which impugned resolution was
passed. In such circumstances, in absence of acceptance of resignation, brother
of respondent no. 4 continued to be a Panch of such Parichyat and the respondent
no. 4 being his near relative could not be selected to hold the post of Panchayat

Karmi or to hold the office of Panchayat Secretary. )
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21.  In view of the aforesaid and juxtapose reading of the provisions of the
Scheme (Yojna) and aforesaid 69 (1} of the Adhiniyam and the above mentioned
Rules 3 and 4 relating to resignation of Office Bearer of Panchayat, it would be
clear that the Tespondent no. 4 could not be selected for the post on the date of
passing the resolution, i.e. 21.7.07. The Panchyat Karmni Yojna is brought in force
to appoint a Panchyat Karmi with an object to give him the charge of the office of
the Panchyat Secretary after the notification by competent authority. In such
premises, we hold that the learned Single Judge has committed error in dismissing
the petition of the appellant contrary to the provision of Section 69 of the Adhiniyam.
Hence such finding of the impugned order ishereby set aside.

22.  Consequently by allowing this appeal, the petition of the appellant is allowed
ii part and the resolution dated 21.7.07 (Annexure P-1 with the writ petition)
passed by the Gram Panchyat — respondent.no. 3 selecting the respondent no. 4
as Panchyat Karmi and in pursuance of it notification dated 17.9.07 (Annexure P-
2 with the writ petition) issued by the respondent no. 2 are set aside. In the available
circumstances we have not found fit to give any direction for appointment of the
appellant as Panchayat Karmi of the respondent no. 3. However, it is made clear
that respondent no. 3 with the consultation of it's authority shall be at liberty to
appoint the Panchayat Karmi for holding the charge of Secretary of Gram Panchyat
by adopting the fresh process of appointment under the aforesaid scheme. There
shall no order as to the costs. '

23. The appeal is allowed. '
N Appeal allowed.
‘I.L.R. [2009] M. P, 1615
WRIT APPEAL
Before Mr. Justice A.K. Shrivastava & Mr. Justice A.B. Shrivastava-
) 31 March, 2009*

VISHNU AGRAWAL & anr. _ ' ... Appellants
Vs. -
. STATE OF M.P. & ors. ... Respondents

A. Constitution, Article 226 - Maintainability - Territorial
jurisdiction of High Court in its Benches -'Original.order passed by Collector
of Stamps, Satna, which was challenget:before Commissioner, Rewa and

" thereafter before Board of Revenue, Gwalior.- Writ Petition filed in Gwalior

Bench of High Court - Dismissed for want of territorial jurisdiction - Writ
Appeal - Held - Board of Revenue is within the territorial jurisdiction of
Gwalior Bench - Therefore, the part of cause of action also arose within the
territorial jurisdiction of Gwalior Bench, and merely because the vriginul

*W.A. No,230/2007 (Gwalior)
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order was passed by Collector of Stamps, Satna, which is outside the territorial

Jurisdiction of Gwalior Bench, would in itself is no ground to hold. that
Gwalior Bench is not having the territorial jurisdiction over the matter.

.(Para 11) '

5. vaf%ﬁ:rm IITEE 226 — UIWUflaaT — WTE AT @) AT
guefist # &g aReRar — o ARy Padex 3 Wi, T gRT Uik
T ira Ry wfteeR, Ot @ waer A <t 1 3R 96 918 o A, WIRRR
@ WAET AR € T — S ARy B iR wuedie § Re AT e — e
AfepIRaT & artra § @iRe — Re afie — siffuifa - o Juew iR avedis
P! & AR @ R § — FHAY aEER A Wifere wvedie # S
ARBINGT B R # Seam garm R Baat 3T 76 A7 AW Berdex A6 o,

| §RT NIRE by w41, 9 ey @vedie @) a5 afdreiRar € 9mr 2 9w

AMfEiRT T & forg o ey § @1¢ MR T ST 5 Tafr Gvedc ame ®
e STEreRTRET TEY RTrh € | .

B.  Civil Procedure Code (S of 1908), Section 20 - Cause of action
- Part of cause of action - Jurisdiction - Held - U/s 20(c) a suit can also be
instituted at a place where the cause of action, wholly or in part, arises -
Part of cause of action has arisen within the territorial jurisdiction of Gwalior
Bench -Writ petition maintainable at Gwalior. . (Para 11)

T fufaq wimar Wiear (1908 &7 5), ORT 20 — ISR — AEHRT
BT AT — ARISIRGT — IPFERT — aRT 20(0) @ aFwig S TT 99 ©FE W
A ifkerd fepar S e & wel arawRer, yofa: a1 wnre;, Sed g & — AERYT AR

TR Gueds B &=y At Rar & fe Sww g — ﬁamﬁrcmmﬁ%mvﬁ_

gy |
. Cases referred :
(2004) 8 SCC 254, 1989 MPJR HC 721(DB), 1987 JLJ 341(FB) 2006(2)
MPLJ 50, (2007) 11 SCC 335, AIR 1976 SC 331, AIR 1972 All. 200, AIR 2000
SC 2966, 1991 RN 2. :

S.P. Jain & Sanjeev Tiwari, for the appellants.
Ami Prabal Dy.A.G., for the respondent/State.
.J_ UDG MENT

The Judgment " .of the Court was delivered . by
A.K. SHrrvasTAVA, J. :—Feeling aggiieved by the impugned order dated 13.2.2007
passed by learned Single Bench of this Court inW.P.No0.646/2004 the appellants

have preferred this writ appeal under section’ 2 (1) of the Madhya Pradesh Uchcha _

Nyaylaya (Khand Nyaypeeth Ko Appeal) Adhiniyam, 2005.

2. The order passed in this appeal - would also decide the fate - of connecting

Writ’ Appeal No 231/07 (. Sushrladevr Agrawal Vs. State- of Madhya Pradesh
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and others) since both the appeals have arisen from a common order passed by
learned Writ Court holding that the Gwalior Bench of this Court is not having
territorial _]111’15(]10'[1011 over the matter. .

3. - The facts necessary for disposal of this appeal lic in narrow compass.
A sale deed executed by one Smt. Hardevi in favour of the appellant on 2.5.1998.
This sale deed was tendered for registration before Sub-Registrar, Satna who
found that the document does not disclose correct market value of the property
which was sold and hence the Sub- -Registrar referred the matter to the Collector
of Stamps, Satna. The Collector of Stamps found thadt correct market value has
not been described. in the sale deed, which was required to be registered and
hence passed an order making demand of deficit amount of stamp duty as well

. as registration charges indicated in the order. This order was challenged by the
-appellants before the Commissioner, Rewa Division, Rewa who dismissed the

appeal, and thereafter appellants preferred a second appeal in the Board of
Revenue at Gwalior. The Board of Reverue dismissed the appeal of appellants

" on merit on 16.1.2004 vide Annexure P/5.

4, The appellants thereafter by filing writ petition before this Bench
assailed the-order of Board of Revenue as well as the order of Collector of Stamps,
Satna and order of Commissioner Rewa D1v1510n Rewa passed -in an appeal. It -
would be relevant to quote the reliefs which have been sought by the appellants in
their writ petition, which reads as under:

“(a) That, a- Writ of Certiorari * or any other appropriate
* Writ, Order or Direction may kindly be issued for quashing the
impugned order dated 16.1.2004 (Annexure-P/5) passed by the
Board of Revenue, MP Gwalior, whereunder the order dated
'20.3.2003 (Annexure P/4) passed by Commissioner, Rewa Division
-and also the order dated 10.7.1998 (Annexure P/3) passed by
the Collector of Stamps, Distt. Satna (respondent no.4 herein)
have been upheld. The order dated 20.3.2003 (Annexure P/4)
passed by the Commissioner, Rewa Division as well as the order
dated 10.7.1998 (An;nexure P/3) passed by the Collector of
Stamps Distt. Satna, may kindly be also ordered to be quashed by
issuing a Writ of Certloran or any other appr0pr1ate Order or
Direction. :

. (b) That, after quashmg the said 1mpugncd orders Annexure
P/3, P/4 and P/5, a further diréction may kindly be given to the
Respondent no.4 Collector’of Stamps as well as to the
Respondent no.5 Sub-Registrar, Registration Deptt., Satna, to
deliver the instrument in question registered sale-deed dated
2.5.1998 to the petitioners being a validly registered document on
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adequate stamp duty.

(¢)  Any other such orders or directions which the,
~Hon’ble Court may deem, fit and proper in the facts and
circumstances of the case, be also passed alongmth the costs of"_
- writ petition.” ' '

5. A preliminary objection was ralsed on behalf of the State Government -
before the learned Writ Court that the sale deed was submitted for its registration

in the office of Sub-Registrar at Satna who referred the matter to collector of
Stamps, Satna who found that in the sale deed, value-of the property to be sold
has been shown to be quite less, and therefore, directed to pay deficit stamp duty
as well as registration charges in terms of the order passed by it.  An appeal
which was preferred by the appéllants before Comrmss:oner Rewa Division,

Rewa has also been dismissed, and therefore, material cause of action “has *
arisen within the territorial jurisdiction of the: Prmclpal Seat of thlS Court Thls

objection was combatted by the petitioners. st

6.. The learned, Single Bench of this Court upheld the prehmmary objection - |

raised on behalf of the State of. M P, ‘and has held that this Bénch. is . not. having
territorial jurisdiction, on the contrary the Principal Séat at Jabalpur .is having
the territorial _}unsdrctlon Eventually, ,the learned Wnt Court dlsmlssed the wnt
petition. : -

7. It has been contended on behalf of the appellants that the order of Board

of Revenue was also challenged by:the appellants-in the Writ Court and since the .

Board of Revenue is:in Gwalior, therefore, the Bench of ngh Court at Gwalior is.

alsé having territorial jurisdiction. iIn’ ‘sypport of his contention, leatned counsel . -

for:the appellants has placed rehance on the following decisions:
(i) Kusum Iugots & Allgys Ltd. Vs "Union of Indm and
another, (2004} 3 SCC 254, )
(i) Devendra Bahadur Singh Vs.State of M.P. and faur o
others, 1989 MPIR.; HC 721 (les:on Bench) Ny ._,-
- (it)K.P. Gavil - V. Javvakarlal ‘Nehru Krzsfu V‘shwa
dealya, Jabalpur and another, 1987 :JLJ 341 (Full Bench)

(iv) State of M.P: Vs Skabzr Khan tmd others, 2006 (2)
M.P.L.J. 50 (Smgle Bench) . 5

8  On the other hand it. has been sub1mtted by Smt. Aml Prabal leamed Deputy '

. Advocate ‘General that since the document of sate was: tendered- for- registration

before Sub-Registrar Satna - .and thezCéllector of Stamps ‘Satna-passed order - -
making demand of the deficit- stamp duty as well as the registration charges and .
it’s order . in appeal ~ was also affirmed by the Commyjssioner, Rewa’ Division, -
'Rewa therefore merely because the sald order was challenged before the Board :

¥
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of Revemie at Gwatlo: by filing an appeal by the writ petitioner would not confer
any territorial jurisdiction to this Bench. Learned-DeputyAdvocateGeneral in
support of her contention has placed reliance on the decision of the Supreme
Court Alchernist Etd. and another Vs. State Bank of Sikkim and others, (2007)
11 SCC 335. .

9. Having heard the leamed counsel for the parties: we are of the view that
the appeal deserves to be allowed.

10. True, the Collector of .Stamps, Satna inaséed an order directing the appellants

_to deposit the deficit stamp duty as well as registration charges and the said order

was affirmed in appeal by the Commissioner, Rewa Division Rewa, but both
these orders were challenged in appeal filed by the appellants before the Board

‘of Revenue at Gwalior, who also distissed the appeal on merit, which would

mean that the order of Collector of Stamps, Satna as well as the order of the
Commissioner, Rewa Division, Rewa merged in the order of the Board of Revenue.-
Three Judge Bench of Supreme Court in the case of Kusum Ingots &Alloys Lid.
(supra) in para 27 has categorically held that when an order is passed by a Court
or Tribunal or even by an executive authority under any of the provisions of a
statute or otherwise, a part of cause of action would also arise at that place. It
would be profitable to quote para 27 of the aid decision which reads as under:

“27. When an order, however, is passed by a Court or Tribunal -
or ah executive authority whether under provisions of a statute or
otherwise, a part of cause of action arises at that place. Evenin a |
given case, when the original authority is constituted at one place
and the appellate authority is constituted at another, -a writ petition
would be maintainable at both the places. In other words as order
of the "appellate authority constitutes a part of cause of action, a
writ petition-would be maintainable in the High Court within whose

. jurisdiction it is situate having regard to the fact that the order of
the appellate authority is also required to be set aside-and as the
order of thg original authority merges with that of the appellate
authority.”

- The ratio decided of the decision of Supreme Court in Kusum Ingots & Alloys

Ltd. (supra) is applicable in the present case because the Board of Revenue which

-  is situated in Gwalior, has dismissed’ the appeal of appellants, and therefore, a

part of cause of action has arisen to appellants at Gwalior also.

11. Undisputedly- one of the order which was impugned in the Writ Court is the

order of the Board of Revenue, which is within the territorial jurisdiction of this
Bench and therefore, according to ns if the order of the Board of Revenue as
well has been challenged by filing Writ petition under Article 226 of the Constitution

of India_before learned Single Bench of this Court, the part of cause of action

P L T ULV ST SR NPV M N Y - - - p— - L —



1620 . - . ‘LL.R. [2009] M. P,,
VISHNU AGBRAWAL Vs. STATE OF M. P,

aIso arose within the territorial jurisdiction of this Bench, and merely because
the original order was passed by Collector of Stamips, Satna, which is outside the
territorial _rurlsdlctmn of this Bench, would in 1tse1f is no ground to hold that this
Bench is not havmg the territorial ]urlsdlctlon over the matter. Indeed, “cause of

action wholly ar on“part thereof arises” can be looked -upon.from differerit ;

angles and in'this cente:\t we may also borrow sufficient light from section 20 of
the C.R.E] whlch speaks abomt the suit to be instituted where defendants reside
or caiise of actior arises. Under section 20 (c) of the C.P.C. asuit can also
be instituted at aplace where the cause of action,"wholly or in part, arises.

Since the part of canse of action has arisen within the territorial jurisdiction of this
Bench we are of the firm view that the writ petltlon was maintainable at this
Bench.

12. The Full Bench of this-Court in .K.P.Govil (supra) mpara 9 has categoncally
held as under; -

“It must, therefore follow and we hold that the expression
‘in. respect of cases arising in the revenue districts of Gwalior,
Shjvpun Datia, : Guna, Vidisha (Bhilsa), Bhind -and Morena -
“means the place or places within the specified revenue districts
where the whole or a part of cause of action arises. If the cause
of action, aHSes ;,whoily or in part at a place or places within the-
Specxﬁed revenue dlstncts the Gwalior' Bench will have
}unsdnctlon ' *

13. TheFour Judge ‘Bench of Supreme Court in Nas:ruddm Vs. S. TA Tr:bunal
AIR 1976"SC 331 itaok the décision by reversing the-Full Bench ' decision of
Allahabad : ngh Court ‘Nirmal Dass Khatuira and others Vs. The State
Transport (Appellate) Tribunal, 'UP. Lucknow and others, AIR 1972 All 200
and has categorically held that the cause of action in a-petition under Article' 226
would be as the expression is understood and if the cause’of action arose because
of the appellate order or the revisional order which came to be passed at Lucknow
then Lucknow Bench would have jurisdiction though the original order was passed
at a-place outside the areas of Qudh. It would be condxgn to quote para 36 of the
said decision whmh :eads as under:-

“3 6. The conclusion.as: well as the reasomng of the ngh Court
-i§ incorrect. {t:is unsound because the expression “cause of action”
1 an apptication under Article 226 'would be as.the expression is
understood andif the cause of actton arose because of'the appellate
ordér or the revisional order which came to be passed at Lucknow
. then Lucknow would have jurisdiction though the original order
was-passed at a place outside the areas in Oudh. It may bé that -
the original order was in favour of the person applying for a writ,

Y
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In such case in adverse appellate order might be the cause of
action. The expression.“cause to action” is well-known. If the
cause of Action arises wholly or.in part -at a place within the
specified Oudh areas, thé Lucknow Bench will have jurisdiction.
If the cause of action arises wholly within the specified Oudh
areas, it is indisputable that the Lucknow Bench would have

. exclusive jurisdiction in such a matter. If the cause of action arises
in part within the specified areas in Oudh_it-would be open to the
Titigant who is the dominus litis to have his forum conveniens. The
litigant has the right to go to a Court ‘where part of his-cause of -

" action arises. In such cases it is incorréct to say that the litigant -,

chooses any particular Court. The choice is by reason of the -

. jurisdiction of the Court being attracted by part of cause of action
arising within the jurisdiction of the Court. Similarly, if the cause
of action' can’be said to have arisen partly within specified areas .

in Oudh and partly outside the specified Oudh areas, the litigant

will have the choice to institute proceedings either at Allahabad or
Lucknow. The Court will find out in each case whetlier the
jurisdiction of the Court is tightly attracted by the alleged cause of -
action. (emphasis supplied) S )

‘Ifthe aforcsaid decision of the ‘Supreme Court %*iS",te;s':téﬂ on the anvil and

touchstoneof the present factual scenario, 1t would reveal that this decision is
squarely applicable . to the point in hand because in tlie 'presénp case also the’
original and appellate orders were passed at Satna: which is under the domain of -

- Principal Seat of this Court at J abalpur. 'However, the ofder in second appeal has .

been passed by the Board of. Revenue at Gwalior, which is under: territorial
jurisdiction of this Bench and therefore the writ petitiori filed by appellants before

. 14. Yet there is another decision of the Supreme Court on the point which 1is
Navinchandra N. Majithia Vs. State . of Maharashtra, AIR 2000 SC 2966. In

para 8 and 9 of the said decisior, the Apex Court has held as ungle;ri

.. “8. “Cause of action” is-a phenomienon. well undérstood

" in‘legal parlance. Mohapatra, J. has well delineated the import of

* " the said expression by reférring to- the celebrated lexicographies.
The collocation of the words “cayse of action wholly or in part

" arises” seems to have been lifted from Section 20 of the Code of

~ Civil Procedure, which section also deals with the jurisdictional
aspect of the Courts. As per that section the suit could be instituted

in a Court within the legal limits of whose jurisdiction the “cause

" of action wholly or in part arises”. Judicial pronouncements

" have accorded almost a uniform interpretation to the said

—_— e DL e ™
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compendiou$ expression even prior to the Fifteenth Amendment
of the Constitution as to mean “the bundle of facts which it would
be necessary for the plaintiff to prove, if traversed, in order to -
support his right to the judgment of the Court.”

9. In Read v. Brown (,1888)22 QBD 128 Lord Esher, M.R.,"
adopted the definition for the phrase “cause of action” that it meant
“every fact-which it would be necessary for the plaintiff to prove,
if traversed, in order to support his right to the Jjudgment of the
Court. It does not comprise every piece of evidence which is
necessary to prove each fact, but every fact which is necessary
to be proved.” '

15.  Similar is the view of the Division Bench of this Court in Devendra Bahadur
Singh (supra). The other Division Bench of this Court in M.P. Co-operaﬁve
Marketing Federation, Bhopal Vs. Bhojraj Ghanshyamdas and another, 1991
RN 2 again also took the same view .which was taken in the decision of Devendra
Bahadur Singh (supra) by holding that although the original order was. within
the territory of Rewa, but the order of Board of Revenue has also been challenged
and therefore,” the Gwalior Bench of this Court is having territorial Jjurisdiciton.
Two Judge Bench decision of Supreme Court Alchermist Ltd. and another (supra)

placed reliance by learned Deputy. Advocate General would not come in the way .

because in Kusum Ingots & Alloys Ltd. (supra) it has been specifically held in
para 27 that the cause of action would also accrue to the place where an order is
passed by a Court or Tribunal or even by an executive authority under any of the

provisions ofa statute or otherwise, and therefore, according to us, the decision
of Alchemist Ltd. and another (supra) relied by leamned Deputy Advocate"

General is not applicable in the present case.

16.  For the reasons stated hereinabove, we heréby hold that this Bench is
having territorial jurisdiction over the matter and the writ petition filed by the
appellants is maintainable. )

17. Resultantly, this appeal succeeds and is hereby allowed. The impugned

order passed by learned Writ Court holding the writ petitions to be not maintainable
on account of want of territorial jurisdiction is hereby set aside. The Writ Court
is hereby. requested to decide the writ petition on its own merit. - ,
' Appeal allowed.
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WRIT PETITION }
Before Mr. Justice Prakash Shrivastava
5 January, 2009* .
AYAZ AFIMAD KHAN & ors. - ; : ... Petitioners
Vs. - . o )

. STATE OF M.P. & ors. ' L .. Respondents

A.  Constitution, Article 226 Locus sttmd: - Respondents selected

“for the post of Notary - However, no appointment order issued so far - Held

- If the report serit by competent authority is vitiated, then any action laken
in pursuance to that report would be vitiated - Petition maintainable.

(Para 13)

F. Wﬁmmﬂ%@azze—ﬁﬁﬁﬁmm weafdfat o7 @

el B iT B g fean Ty - Ui, o 9@ w1 MYfe e o e e

— afsfauifa — aﬁmmﬁmﬁm%ﬁmﬁﬁﬁéqﬁﬁ%mwﬁqﬁt‘a?m
o T P FrRfad g 8 aRef — mﬁ{mmﬂvml

B. Notary Rules, 1956, Rule 7 - Recommendation of Competent
Authority - Report sent by competent authority merely contains factual details
and no recommendation has been made - Held - Competent authority is
required to consider knowledge. and experience of commercial law, and nature
of obligations and also to the extent of practice and record d conclusion -
No' findings as- regards fitness of candidate for being appointed as Notary
has been recorded - Report not in accordance with Rule 7 - Selection of
respondents is in contraventron of Rule 7 - Selection quashed - Matter remitted
back. _ (Paras 23 to 25)

&, ‘ﬁE‘-ﬁﬁl’ﬂ'ﬂ 1956, ﬁwr—‘wmﬁmﬁaﬁﬁw wEH
TR R Asit R RS ¥ B aearerd fador srafie ok F1d argerar 78 &
T — afafiaiRa — wm TRmR 3 fig e snifte @ f5 afties Rf & 9 ok
e aoT Igarl W FHiY Ud e o R @ A AR # 9 R fred
afifeRad B — Aed @ wu A Fige f o & fag sraell 3 Sugdar & e |
Pt Frepd aififerad 78, fd 7wl - RS Fram. 7 & agar =8 — swaffat o1 92
 Prm 7 @ Sodwd # ¥ - A arfh@ﬁ@ﬁ A, ﬁﬁﬁﬁl
Cases referred :

1998(1) MPLJ 490, ATR 2000 MP 260, (2003) 12 SCC 119.

Alok Aradhe with K.P Kushwaha, for the petitioners.
Samdarshi Tiwari, G.A., for the respondent Nos.1 to 3.
V.S. Shroti with Vikram: Johri, for the respondent No.4.

*W.P. No.7328/2008 (Jabalpur)
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RPF Agarwal with Praveen Dave, for the respondent No 7.

R.K. Patel, for the respondent No.9. -

Satish Shrivastava, for the respondent No.10.

UK. Sharma with Suyash Tripathi, for the respondent No.11. t
C.K. Sharma, for the respondent No.12. ' :

J.L. Mishra, for the respondent No.13.

ORDER

Praxase SHRIvVASTAVA, J. :—This .order will govern the disposal of Writ
Petition No.7328/2008 Writ Petmon No.7557/2008, Writ- Petition No.7559/
2008, Writ. Petition No,7743/2008, Writ Petition No. 8042/2008 Writ Petition
No.8290/2008, Writ Petition No.8291/2008, Writ Petition N0.9650/2008 and Writ
Petition No. 10204/2008. In all these matters a challenge has been raised to the
selection and appointment of Notaries in Katni district which includes Katni,
Deemarkheda, Bohriband, Rithi, Badwara and Barhi Tahsil. T

2. For convenience facts of W.P.No-7328/2008 have been noted in this order.
Brief facts are that by notification dated 12.10.2007, 11 posts of Notary were
" notified for Katni district which inciude 4 posts for Katni, 1 for Dheemarkheda, 2
for Bohriband, 1 for Rithi, 2 for Badwara and 1 for Barhi. In pursuant to the

notification, the State Govt. vidé communication dated 31.10.07 wrote to the °

respondent no.4 requesting him to sent a panel along with the memorial of eligible
local Advocate by taking action under rule 6 and 7 of the Notary Rules, 1956. 77
candidates had filed-the applications from Katni, 5 from Dheemarkheda, 9 from
Bohriband, 10 from Rithi, 14 from Badwara and 9 from Barhi. The respondent no.
4 vide communication dated 14.12.2007 addressed to the President / Secretary
of the District Bar Association, Katni, invited object:lons by forwardmg these names
to the Bar Assqciation.

3.  The respondent no.4 thereafter forwarded the list of candidates on
25.1.2008 to the Principal Secretary of the Law and Legislative department of

-the State Govt. and by the impugned communication dated 9.6.08 the State
conveyed it to the respondeni no.4 that names of respondent no.5 to 15 were
short listed for appointment as Notary in the aforesaid Tahsils of Katni District
and thie respondent no.4 accordingly on 16.6.08 intimated the concerned respondents
requiring them to depOSIt the requisite fee on non-judicial stamp etc.- for forther
action. The petitioners submitted representation and objection dated 26.2.2008
and 28.2.2008 to the State and thereafter filed the present writ petition cha]lengmg
the selection of respondents no.5 to 15 as Notary.

4. Learned counsel appearing for the petitioner submitted that while selectmg
respondents no. 5 to 15, Rule 7 of the Notary Rules, 1956 (for short “the Rules”)
has not been complied with. Referring to annexure R/1 filed along with the return
of respondents no. 1 to 3 by which names were forwarded by the respondent no.

wh
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4, learned counsel appearing for the petitioner submitted that while forwarding
these names rule 7 has been given a complete go bye. He further submitted that
applications for appointment of other candidates were pending since before,
therefore, there is violation of rule 7(g). He further submitted that respondents
no.7, 11 and 12 are not eligible for being appointed on the post of Notary. In
support of his submission he placed reliance upon the judgments in the case of
Ashok Kumar Chowdhary V. State of M.P. 1998(1) MPLJ 490 and Survakant
Chandrakar V. State of Madhya Pradesh, AIR 2000 MP 260. An allegation
has also been made that notice dated 14.12.2007 issued to the Bar Association
was fiot brought to the notice of members of the Bar Association and was not put
on the Notice Board of the Bar Association, Katni.

5, Learned counsel appearing for respondents no. 1 to 3 has produced the

. original record of the case and has submitted that the decision to appoint respondents

no.5 to 15 has been taken by following the due procedure.

6. Learned counsel! appearing for respondent no. 4 submitted that vide annexure
R/l objections were invited and since no-objections were submitted, therefore, the
list was forwarded by the respondent no. 4 and accordingly appointments have
been made. He also made a submission that there is no procedure prescribed for
assessing the suitability of the candidates, thérefore, the hst of all the eligible
candidates was forwarded by Respondent No 4.

7. Counsels appearing for the selected candidates have challenged the locus
of the petitioners to file the writ petition ‘on the ground that they were not the .
applicants from the concerned Tahsil. They have further defended their
appointment by submitting that the appointments have been done by following the
prescribed procedure and that they fulfilled all the eligibility conditions and'having
been found suitable therefore they havc been rightly selected for appomtment as
Notary.

8. 1 have heard learned counsel for the parties and perused the record,

9. The first question raised by the respondents is about locus of the petitioners.
The petitioners in W.P.No0.7328/08 were the candidates who had submitted the
memorials for their appointments as Notary from Katni. In the writ petition some
of the candidates for whom the recommendation was made for Bohribandh and
Dheemerkheda have been impleaded as respondents and they have raised the-

" objection on the ground that the petitioneis had not submitted the application from

those Tahsils, therefore, the petitioners have no locus.

10. Counsel for respondents no.9 to 11 submitted that respondents no. 9, is
a candidate frop Dheemarkheda and respondent no. 11 is a candidate from
Bohriband. No applications were moved by the petitioners from Dheemarkheda
and Bohriband, therefore, W.P.No0.7328/2008 could not have been filed by these
petitioners and they have no locus to challenge the appointment of respondents
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" 11. Such a plea raised by respondents- no. 9 to 11 is meaningless. It is
- correct that W.P,.No-7328/2008 has been filed by the applicants from Katni but
theré are other connected writ petitions filed by céndidates from Bohribandh
and Dheemarkheda. W.P.No-7579/2008 has been filed by the candidates from
‘Dheemarkheda and Bohriband. Similarly, W.P.No.7743/2008 and W. P No. 10204/
2008 have been filed by the candidates from Bohriband.-

12. A preliminary objection has also been raised by counse] for respondents
raising a ground that writ petition is premature. Respondents no.5 to 15 have not
been appomted Notaries and only a decision has been taken to appoint and the
matter is still pending consideration.

13. Such an objection has no merit since the very action of the respondent no.4 -

under rule 7 has been imipugned in the matter. If the report sent by the respondent
no.4 to the State Govt. itself'is not as per the requirements of rule 7 then any
action taken in pursuance to that report would be vitiated. Even otherwise the
original record indicates that on the basis of the report, names of respondents no.
5 to 15 have already been short listed by the State to appoint them as Notary and
" the formalities are being comphed with in this regard, Thus, the objectlon that the
writ petition is pre-mature is rejected.’ .

14. Another objection has been raised that there is alternative remedy avallable
under rule 8(3), which provides for making an application to the appropriate Govt.

_ for review of the order rejecting the application or allowing the application in -

respect of any part of the area to which it relates or challenging the order as to
cost made under sub rule (1) A reading-of this rule indicates that a candidate can
apply for review questioning rejection of his application but he cannot question
the selection of other candidates who may have been selected by ignoring the
relevant rules. Even otherwise the remedy of review cannot be held to be an
equally efficacious remedy. Even if it is held to be equally efficacious alternate
remedy ‘then also availability of alternate remedy is not an absolute bar but it is
only a self-imposed restriction. Considering the nature of dispute involved it would

_ hot b appropriate to reject the writ petitions on the ground that remedy of review,

is available under rule 8(3).

15" Now coming to the merits of the case. The Notaries Act, 1952, has been
enacted to regulate the profession of Notaries who-are appointed for all recognized
notorial purposes. Section 8 of the Act deals with the functions of the notaries

which are wide and important in nature. The Notaries Rules, 1956, have been _

framed under the Act. Rule 3 prescribes qualification for appointment as a Notary.
- Rule 4 provides for making an application for appointment as a Notary in the
form of memorial. Rule 6 provides for preliminary action on-the application by

the competent authority. which includes satisfaction by the authority about -

qualification, earlier rejection of the application etc. and inviting objection from

e
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the Bar Assomatlon or Bar Council etc. Rule 7 prescribes-the detalled procedure
. to be followed for making recommendations by the competant authority and- teads
as under ;. '

-7. Recommendation of the competent  authority.
(1) The competent authority shall, after holding such inquiry as he
thinks fit and after giving the applicant an opportunity of making *
" his representations against the objections, if any, received within
the time fixed under sub-rule (2) of rule 6, make a report to the’
appropriate government recommending either that the application
may be allowed for the whole or any part of the area to which the
application relates or that it may be rejected.

(2) The competent authority shall also make his recommendation
in the report under sub-rule (1} regarding the persons by whom
the whole or any part of the costs of the application mcludmg the
cost of hearing, if any, shall be borne.

(3) In making his recommendation under sub-rule (1), the
competent authority shall have due regard to the following matters,
namely, ? '

~ (a) Whether the apphcant ordinarily resides m the area m
which he proposes to practise as a notary;

(b) Whether, having regard to the. commercial importance of
the area in which the applicant proposes to practlse and the nurber
of existing notaries practising in the area, it'15 necessary to appoint

- any additional notaries for the area;

(c) Whether, having regard to his knowlcdge and experience
of commercial law and the nature of the objections, if any, raised
in respect of his appointment as a notary; and in the case of a legal
practitioner also to the extent of his practise, the applicant is fit to
be appointed as a notary,

(d) Where the applicant belongs to a firm of legal practitioncrs
- whether, having regard to the number of existing notaries in that
firm, it is proper and necessary to appomt any additional notary
.from that firm; and - : '

{e) Where appllcatlons from other apphcants in respect of
.the area are pending, whether the apphcant is more suitable than
. sich other applicants. <
16. Tt is worth noting that under sub rule (1) of Rule 7 the competent authority is

required to hold such enquiry- as he thinks fit. The competent authority after
recewmg the ob_;ec’aons if any, is required to make a report to the approprlate
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Govt. and the competent authority is Tequired to make a recommendation either

aliowing the application for the whole or any part of the area to which the application
relates or for rejecting it. Sub Rule 3 requires the matters which are to be taken
into consideration while making the recommendation under sub rule 1. Clause (e)
- of Sub Rule 3 requires the authority to give due regard to the fact whether the
applicant is more suitable than such other applicants where applications from other

applicants in respect of the area’are pending. The report sent by the competent -
.authority under Rule 7 is consulered by the State Govt. under rule 8 and the action.

on the report as prescribed in the rule is taken.

17.  The State had issuéd the circular dated 17.12.1998 stating that before sending
the memorial for appointment, full enquiry will be made. Special emphasis was
made to comply with the requirement,of rule 7 and making the recommendation

of the competent candidates. By this circular the judgment-of this court reported

‘in Ashok Kumar Chowdhary (supra) was requlred to be considered while making
recommendation, :

18. Under ruie 7(1) on receipt of the application' forms and objections the
competent authority is required to hold appropriate enquiry then he is required
to make a report to the appropriate Govt. and in that report he is required to make
a recommendation and the recommendation should be either that the application
may be allowed for the whole or any part of the area to which the apphcanon
relates or that it may be rej jected. .

19. This court in the matter of Ashok Kumar Chawdharjy (supra) has-considered

the scope of tule 7 of the Notary Rules and has held that the competént authority.

is bound to follow the-procedure laid down in rile 7. The competent authority is’ _

required to make endorsement regarding knowledge and expenence of each
applicant and their "suitability . for appointment: In the absence of any mateérial

-before the State Govt. and without determining the comparatlve suitability of the
applicants, no appointment can be made This court in the matter of Ashok Kumar
(supra) a.fter noting rule 7 held that S

" 11. After the apphcatmns are received, the competent .
authorlty, that is, District Judge, should not act’ as a post-office -
and forward the papers to the State Govt. The: competent authority -
is bound to. follow the procedure laid down in Rule 7 of the Rules. '
When- there are moré than one applications then the competent -
authority should have made récommendations for appomtment of
notary indicating the name of apphcant who is more suitable than
other applicants. From the file it appears that enquiry as provided -
under rule 7(3) has not been conducted. There is no endorsement
by the District Judge regarding knowledge and experience of each -
applicant and their suitability for appointment. The notaries are
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required to perform a responsible job and they cannot be appointed
in an arbitrary manner. The notary performs,very important
functions and his actions are having far reaching effects. He must
have sound knowledge of the laws referred to in Rule 7 and in

. respect of Notaries Act, Oathis Act, Stamp duty, conveyance and
various types of documents and local laws. A confidential enquiry
in respect of honesty and integrity before the licence is issued,
should be held to determine the suitability. ofithe applicant to hold
such a creditable post of responsibility and ecredibility. The
competent authority should keep in mind and send the
recommendations for appointment of motary after receving the
applications. In the present case, the competent authority has not
sent recommendations.

12. In the absence of any material before the State Govt. and
without determining the question as to person who is more suitable
for appointment, no appointment could be made. From going
through the record, it is apparent that the appointments have been
made in an arbitrary manner without following the procedure of
rule 7(3)(e) of the Rules.

20. Same issued came up before this court in the matter of Suryakant
Chandrakar (supra), wherein this court after noting rule 7 held that :
10 A plain reading of Rule 7(1) of the Rules makes

it clear that-the competent authority is required to make
recommendation either that the application may be allowed for
the whole or any part of the area to which the applicatton relates
or that it may be rejected under rule 7(3) of the Rules, the
competent authority while making recommendation is required
to give due regard to various aspects enum: ated in clauses (a) to
(). After the report of the competent au:hority is required to
consider the same and make appointment of Notaries. The State
Govt. while making appointment of a Notary is required to consider
the report Here, -in the present case, the compztent authority has
stated * in- clear  terms that he did not make any
. recommendation. From the letter of competent authority dated 2nd
~ March 1998, it is apparent that he has just forwarded the memorials
of 7 persons including respondents no.3 to 5 along with the other
documents to the ‘State Govt. for appropriate action. The original
records have been produced before me by Mr.Ghildiyal and a
perusal thereof also does not show that the competent authority
had made any recommendation as required under Rule 7 of the
Rules. In fact, he has forwarded memorials of all the applicants
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along with the documents. Such a recommendation was obliged to be
made by the competent authority under Rule 7 of the Rules. Non-
rejection of the memeorials under Rule 6 of the Rules and forwarding -
the same along with the documents of the respective memorialists, in
my opinion, cannot be construed as recommendation of the competent .
authority, He has thus failed to discharge his statutory obligation. That
being so, appointment of the respondents no.3 to5 as Notaries suffers
from procedural ultra vires and cannot be allowed to stand. The view
which I have taken finds support from the judgment of this Court in
the case of Ashok Kumar Chowdhary (Supra),

21. Supreme ‘Court also in the matter of S.D.Chaddha V. State ofU.P. and

" others, (2003)12 SCC 119. has declined to’ approve the appointment-made in

‘violation of Rule 7.

22. In the present case the Iepdrts which were sent by the respondent no. 4 for
Tahsil Barhi, Rithi, Dheemarkheda, Bohriband, Badwara and Katni in-terms of
rule 7 to the State Gowvt. are available in the original record submitted by the

counsel for the State. A perusal of these reports indicate that the respondent no.4

in these reports had only noted the name, date of birth, caste, place of residence,
registration no. and year and number of years of practice of the candidates. The
respondent no.4 only by noting the aforesaid factual details had forwarded the
report to the State Govt. In the reports in terms of rule 7(1) there is no

recommendation by the respondent no. 4 for accepting: the application of any -

candidate or rejecting it. There is also no recommendation to accept the application
of any candidate for the whole of the area or any part of the area to which the
application relates. Rule 7(1) requires the competent authority-to make.a
recommendation which denotes-a positive act of application of mind on the relevant
factors enumerated in rule 7 and a conclusion by the competent authority in respect
of each candidate for accepting or rejecting the application or accepting the
application for whole or any part of the area. .

23. In terms of rule 7(3)(c) the competent authority is required to consider the
knowledge and experience of commercial law and the nature of the objections, if
any, raised in réspec‘t of his appointment as a notary, and in the case of a legal
- practitioner also to the extent of his practice and record a conclusion if the applicant
is fit to be appointed .as a Notary. The report does not indicate that any of the

factors required to be considered by the competent authority under rule 7(3) have’

been considered. In the report no finding as regards the fitness of the candidate
for being appointed as Notary as required by rule 7(3)(c) has been recorded. The
report has ‘been prepared completely ignoring the requirements of rule 7 of the
Rules and the judgment of this court in-the matter of Ashok Kuma; Chowdhary
(supra) and Suryakant Chandrakar (supra)

*
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24. Itis worth noting that it is this report which is considered by the State under
* rule 8 to accept or reject the application. Since the report itself does not contain

any material in support of the fitness of the candidates to be appointed as Notary,

. therefore, sufﬁcxcnt material was not available before the State Govt to take a
“fair decrs:on to accept or reject any. apphcatlon under rule 8.

25. . A perusal of the original record, indicates that all the names, which were

.. forwarded by the respondent no.4, were placed before the Law Minister with

certain notings by the Additional Secretary, Law. The Law Minister picked up the .
names of respondents no. 5 to 15 for appointment as Notary in Katni, Barhi, Rithi,

' 'Dheemarkheda Bohriband and Badwara. There is nothing on record to show on

what basis these names were picked up. Rules nowheére preseribe for appointment -
by draw of lots. Thus, it is found that the concerned réspondents have been selected
in complete violation of rule 7. -

' 26..In view of the aforesaid analysis it is held that respondeni:s no. 5 to 15

have been selected for appomtment as Notaries in violation of rule 7. The report
in the form of panel which was forwarded by the respondent no.4 to the State
Govt. dated 25.1.2008 was prepared without complying with the requirements of
Rale 7. Therefore, the reports dated 25.1.2008 sent by the respondent no.4 in
respect of Tahsil Barhi, Rithi, Dheemarkheda, Bohriband, Badwara and Katni are
set aside. Any decision taken by the State Govt..in pursuance to the said report
and any order issued in favour of respondents no. 5 to 15 in pursuance to the
selection made on the basis of thie aforésaid report is also set aside. The matter is

. remitted back to the competent authonty to send the fresh report to the government

after complying with the provisions contained in Rule 7 keeping in mind the law
settled in the judgments noted above.

27. The writ petition is accordmgly disposed of, No orders as to costs.
) Pefrtion d:.s'pased of
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STATE OF M P, & ors. L o .. Respondents

Panchayat Raj Evam Gram Swaraj Adhmlyam, M.P. 1993 (1 of 1994),
Section 40.- Removal of Sarpanch - Petitioner's application: fo cross-examine
the Enquiry Officer was allowed but Enquiry Officer did not appear and
petitioner's right to cross-examine was closed Held - Prescribed authorzty

*W.E. No, 3186/2008 (labalpur)
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heavily relied upon the findings of Enquiry Officer - Not affording af an '

opportunity to cross-examine the Enquiry Officer.resulted in miscarriage of
justice and denial of opportunity of hearing - Ora’er of removal qudshed -
Petition allowed. _ (Paras 910 12)
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Cases referred :

2003(3) MPLJ 260, 2004(3) MPHT 737 2004(5) MPHT 79, AIR 1970 SC
150, ATR 2001 SC 2319.

Kuldeep Singh, for the petmoner _
Harish Agnihotri, G.A., for the respondent Nos.1 to 4.
Brajesh Choubey, for the respondent Nos.5 & 6.

ORDER
Sansay Yapav, J. :=The petitioner calls in question the legality of order

dated 26.11,2007, 7.1.2008 and 5.3.2008 in this petition filed under Article 226/ |
227 of the Constltutmn of India. By order dated 26.11.2007 the Sub Divisional .-

~ Officer (Revenue) Manpur, district Umaria in exercise of the power under Section
40 of M.P. Panchayat Raj Avam Gram Swaraj Adhiniyam, 1993.disqualified the
petitioner for holding any post under Gram Panchayat. for next six years. ‘The

said order has been upheld by the appellate and revisional authority respectively
by their orders dated 7.1.2008 and 5.3.2008. . The challenge put-forth by the
petitioner is on the anvil that, the order of disqualification has been passed by the _ -

prescribed authorlty without adhering to the norms of prmc.lples of natural justice.

2. The facts briefly are that the petitioner was elected for the. post of Sarpanch
for the Gram Panchayat Mahroi in the year 2004, There were certain complamts
lodged against the petitioner in respect of the construction of WBN Road,; in respect-
of certain purchases made by the petitioner and certain repairs undertaken and
the favour extended to her son and sister under Kapildhara Yojna. The said

complaints lodged against the petitioner led to a fact_ finding enquiry conducted by
‘the Deputy Director, Panchayat & Social Justice:district’ Umaria -and Chief

-" Executive Officer, Janpad Panchayat, Manpur district Umaria (M.P.), wherein
charge of misuse of fund in respect of construction of WBN-Road found
substantiated. Thereafter the proceedings were initiated against the petitioner
before prescribed authority. - In the said proceeding evidence were led by both

g
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' partles ie. by the complainant as well as by the petitioner. Durmg the proceedmgs
_petitioner ﬁled an application before the prescnbed authority for summoning the.
. officials who have conducted the fact-finding enquiry-for cross-examination. The

said application was.allowed by order dated 31. 8.2007. However, on'14.9. 2007
when the matter. was posted -for cross- examination of the officers who were *
summoned by order- dated 31.7.2007 the prescribed authority recorded a finding
that since the concermng officers are not available, therefore, the right -of the

* petitioner to cross-examine was closed and the matter was posted for argument

Thereafter the impugned order dated 26.11.2007 was passed whereby the petitioner *
was disqualified for a period of six years to hold any post under the Panchayat, '
The appeal preferred by the petltloner was dismissed by the appellate authority
by order dated7.1.2008 and the revision against the said order was also negatived -
by rewsxonal authonty vide its order dated 5.3.2008. Aggneved whereof the
petmoner has approach this Court,in the present petition.

3. 'The challengé put:forth by the petitioner to the order is.or, the ground that
the same has been passed without affording a reasonable opportunity of hearing.

It is contended by the learned counsel for the petitioner that even the. opportunity
to cross-examine the prosecution witnesses who prepared the report on-the basis
of which the prescribed authority has arrived at a conclusion that disqualification
was not extended to the petitioner. To substantiate the aforesaid submissions, the
learned connsel for the petitioner has taken this Court through the proceedings
before prescribed authority. It is contended that the provisions contained under

- Section 40 of the Act of 1993 contemplates an opportunity of hearing before any
5 order is passed under the said provision. It is urged that, though the prescribed .
- authority has extenswely relied upon the report of'the fact finding enquiry, however,

the petitioner was deprwed to cross-examine the officers who recorded the said
finding and the concefning authority though aware of this fact went o to arrive at
an adverse conclusion on the basis of said document. This action, it is.contended,

of the prescribed authorlty has resulted in’ deprivation of proper opportumty of
hearing. The petmoner in support of his’contention relied on a judgment rendered

by this Court in the case of Kailashchandra.Jain v.- State of M.P. and others
'[2003'(3) MPLJ 260], Rajendra Singh Raghuvanshi v. State of M.P. and others
, '[2004 (3) M.PH.T. 373] and ‘Smt. Babita Lilkare'v. Shri Surendra Rand and
. others [2004 (5) MPHT 79). 1Itis on the anvil of these submission the petitioner -

seeks. giashment of order of removal and dlsquahﬁcatlon and the subsequcnt < ‘

order passed in revision.’

4. . The reSpondents on then' turn have supported the order of removal/’
dtsquahficatlon passed by prescribed authority in exercise of power under Section
40 of the Act of 1993 on the anvil that the petitionet was afforded ample opportunity

" to defend herself and there was ample evidence on record to bring home the
.- charges of mlsconduct Ievelled against the petltloner which formed the basis for.
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lolding the petitioner ineligible to hold the post of Sarpanch and further disqualified

her for six years to hold any post under the Panchayat. It is accordingly urged .

that there is no substance in the challenge put-forth by the petitioner as there is no
iota of violation of principles of natural justice.

5. After hearing the respectlve counsel for the parties the sole issue which
crops up for consideration in the present petition is whether the impugned order

passed by the prescribed authority was afier affording a reasonable opportunity

to the petitioner and whether the petitioner was deprived of proper opportunity.

6. - Before.dwelling upon the issue, pertinent it will be to note the observations
made by Supreme Court in the case of 4.X. Kraipak and athers v. Union of
India and others (AIR 1970 SC 150):

"The aim of the rules of natural justice is to secure justice or
to put it negatively to prevent miscarriage of justice. ... ... ..."

It was further observed by their Lordsh1ps n paragraph 20
that "what particular rule of natural justice should apply to a given
case must depend to a great extent on the facts and circumstances
of that case, the frame-work of the law under which the enquiry

" is held and the constitution of the Tribunal or body of person
appointed for that purpose. Whenever a complaint is made before
a'court that some principle of natural justice had been contravened
the court has to decide whether the observance of that rule was
necessary for a-just decision on the facts of that case."

7.  For the present, therefore, pertment it will be to examine the extent of an«

opportunity of hearing which a person is entitled for under Section 40 of the Act
of 1993, Section 40 makes a provision for removal of office bearer of Panchayat
It snlpulates -

"40. Removal of office bearers of Panchayat. - (l) The
State Government or the proscnbed authorlty may after such
enquiry as it may deem fit to make at any time, remove an office -
bearer- -

' (a)if he has been gmlty of misconduct in the dlscharge of hlS
duties; or .

(b) if his continuance in ofﬁi:e is ondesirabie in the interest of
public: :
_ Provided that no persoin shall bé removed unless he has been

given an opportunity to show cause why he should not be removed '
from his office.

Explanation. For the-purpose of this sub-section "Misconduct”
shall include

LY
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(a) any action adversely affecting -
" (i) the soverelgnty, unity and mtegnty of Indid; or -

- (H)the harmony and the spirit of common brotherhood amongst
all the people.of State transcendmg rehglous inguistic, regional,
caste or sectional diversities; or

(iii) the dignity of women: or
(b) gross negligence in the dlschatge of the duties under this act.

) (¢) the use of position or influence directly or indirectly to
" “secure employment for any relative in the-Panchayat or any action
. for extending any pecuniary benefits 1o any relative, such as giving
" out any type of lease, gettmg any work done through them in the .
Panchayat by an ofﬁcg bearer.of Panchayat

Exlanation.- For the purpose of thls clause the expression
'relative’ shall mean father, mother, brother, sister, husband, wife,
son, daughter, mother-in-law, father-in-law, brother-in-law, sister-
in-law, son-in-law or daughter-in-law:

Provided further that the final order in the inquiry shall be

" passed within 90 days from the date of issue .of show cause notice
to the concerned office bearer and where the pending case is not
decided within 90 days the prescribed authority shall inform all
facts to his next senior officer in writing and request extension of

; time for disposal of the inquiry but such extension of time shall not-
be more than 30 days, .

{2) A person who has been removed under sub-section (1) ’
shall forthwith cease to be a member of ‘any other Panchayat of
which he is a member, such person shall also be disqualified fora
period of six years to be elected.

Proviso to clause (b) of sub section (1) of Section 40 contemplates that no
person shall be removed unless he has been given an opportunity to show cause
why he should ot be removed from his office. The requirement for affording an
opportunity of hearmg 1§ because an order of remgval entails a dlsquahﬂcatlon
for a‘period of six years to be elected under the Act of 1993 as is contemplated
under sub-section (2) of Section 40. - Thus, the person against whom an order of
removal is passed under Scction 40 is also burdened with disqualification for a
period of six years. These stlpulatlons call for a close observation of the principles
of natural justice or in other words an effective opportunity of hearmg Thus,
when a person is charged of a misconduct under the aforesaid provisions, it is.
incumbent upon the prescribed authority to extend the opportunity of hearing to

. the persons so charged so that he can put an effective defence towards the charge.
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8. In the aforesaid context the following observation made by their Lordships
of the Supreme Court in the case of State of U.P. v. Harendra Arora and another
(AIR 2001 SC 2319) would be of relevance:

"13. The matter may be examined from another view point.
‘There may be cases where there are infractions of a statutory
provisions, rules and regulations. Can it be said that every such
infraction would make the consequent action void and/or invalid?
-The statute may contain certain substantive provisions, e.g. who'
is the competent authority to impose a particular punishment on a
particular employee. Such provision must be strictly complied with
as in these cases the theory of substantial compliance may not be
available. For example, where a rule specifically provides that
the delinquent officer shall be given an opportunity to produce
evidence in support of his case after the close of the evidence of
the other side and if no such opportunity is given, it would not be-
possible to say that the inquiry was not vitiated. But in respect of
many procedural provisions, it would be possible to apply to theory
ofi substantial compliance or the test of prejudice, as the case,
may be. Even amongst procedural provisions, there may be some
provisions of a fundamental nature which have to be complied
with and in whose case the theory of substantial compliance may
not be available, but the question of prejudice may be material. In

" respect of procedural provisions other than of a fandamental nature,
the theory of substantial compliance would be available and in -
such cases objections on this score have to be judged on the
touchstone of prejudice. The test would be, whether the delinquent,
officer had or did not have a fair hearing. In the case of Russel v.
Duke of Norfolk (1949) 1 All ER 109, it was laid down by the
Court of Appeal that the principle of natural justice cannot be’
reduced to any hard and fast formulae and the same cannot be
put in a straitjacket as its applicability depends upon the context
and the facts and circumstances of each case.

14.  Evenunder general law, i.e., the Code of Civil Procedure,
there are various provisions, viz., Section 99-A and 115 besides '
Order 21, Rule 90 where merely because there is defect, error or
irregularity in the order the same would not be liable to be set.
aside unless it has prejudicially affected the decision. Likewise,
in the Code of Criminal Procedure also Section 463 lays down
that no finding, sentence or order passed by a competent Court
shall be upset merely on account of any error, omission or
irregularity unless in the opinion of the Court a failure of Jjustice,

.

a2
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has, in fact, béen occasioned thercby. We do not find any reason

. why the principle underlying the aforesaid provisions would not -
apply in cases of the statutory provisions like Rule 55-A of the
Rules in relation to disciplinary proceeding. Rule 55-A referred to
above embodies in it nothing but the principles of reasonable
opportunity and natural justice.

15. . Some decisions in this regard may be referred to. In the
case of dege v. Baldwin (1964) AC 40, -the House of Lords was
con51der1ng a cdse where a Chief Constable was .dismissed from
service without notice ‘and inquiry by the Watch Committee. The

_ question was raised whether the decision was void or merely voidable.
The House of Lords laid down that such, a decision given without
regard to the principles of natyral justice was.yoid. The violation in
that case, though a procedural one, was of a fondamental nature as it
was a casg of total violation of t} the  principles of natural justice."

‘9, - Inthe case at hand'it is observed. from the, order-sheet dated 31.7.2007 that K

the-petitioner filed an; apphoatmn for summomngithe ofﬁcers who conducted the
fact finding enquiry and had prepared the report... ‘The ,prescnbed authority while
allowing the . said application, summoned the concermng officers and posted the
matter for their eross-examination. However, gn 14: 9, 2007 since concermng
officers were not available the prescnbed authority closed the right of examination
in the followmg terms:

14/9/2007 arﬁwaﬁaﬁvﬁmmawaﬁmmm.l
Wrcﬁ 7 AR T afil s T 2R Jw |
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HYHNT B A SBY FAR W 3¢ AR b T4y e
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81 ¢ YRl B FRreERer wg we A R o 2 1| O
mﬁwmwmﬁwnﬁmww
WWW%! :
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10. Subsequent thereafter, the matter was posted for argumetits -and the
prescribed autkority passed-the impugned order wherein paragraph 4, 5. and 6

] followmg cenclusions were recorded.

"y, mﬁﬁmmwﬂgﬁmqﬁﬁaﬂa%wuﬁ
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[1.  Thus, the prescrlbed authority though aware of the fact that the officers
who prepared the enquiry report did not appear for cross-examination, yet
proceeded to hold the petitioner guilty of charges on the basis of same enquiry
report. The procedure, therefore, as adhered to by the prescribed authority cannot,
in the considered opinion of this Court, by any stretch of imagination be termed as
a fair trial. It is not the case that because the concerning officials who have
furnished the enquiry report were not cross-examined, the report was not taken
into consideration. On the contrary the prescribed authority has heavily relied
upon the findings recorded in the enquiry report and in the considered opinion of
this Court not affording of an opportunity to cross-examine the officers who
prepared the enquiry report has resulted miscarriage of justice and denial of a
reasonable opportunity of hearing. An order of removal/ disqualification based on
such defective enquiry cannot be given the stamp of approval.

12, Therefore, the order.dated 26.11.2007 is hereby set aside. Consequent
thereof, the subsequent orders dated 7.1.2008 and 5.3.2008 passed in appeal and
the revision are also set aside. The-matter is remitted to the prescribed autherity -
for further enquiry from the stage when the respective officers who had prepared
and furnished the enquiry report were called for cross-examination. The prescribed
authority will do well to decide the matter within a period of three months from
the date of communication of this order.

13. In the result, the petition is allowed to the extent above. No order as to
costs.
Petition allowed.
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Evidence Act (1 of 1872), Section 112 - Presumption of legitimacy of
child horn during continuance of marriage - Application for conduction of
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DNA. test of child allowed by trial .Court - Held - Documents show that child
was born in 1992- and wife has allegedly deserted husband in 4992 - Section
raises a conclusive presumption regarding paternity and the presumpltion is

. yet to be rebutted in the case by leadmg evidence - Trial Court erred in

allowing application for conducting DNA -test - Petition allowed.
't (Paras 4, 8 & 9)
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Cases referred : | '

AlR 2007 (DOC) 158 (MAD), AIR 1993 SC 2295, AR 2001 SC 2226,
(2005) 4 SCC 449,

. Avinash Zargar, for the petitioners.
Prakash Upadhyaya, for the respondent.

ORDER

The Order - of  the Court was dehvered by
Sansay Yapavy J. :=The chalienge put forth in the present writ petition filed under
Article 227 of the Consntu‘txon of India, is to an order dated 15.5.2008 passed by
the presiding Officer, Famlly Court Rewa, whereby the trial court while entertaining
an application under section 26 Rule 10 A Code of Civil Procedure in a proceeding

-~ under section 13 of Hindu Marriage Act, 1955 initiated at the instance of the

respondent husband, allowed the conduction of DNA test of the child, Pankaj

Kumar, petitioner no.2.

2. The petitioner wife questions the order on the anvil that, the same, besides
being at a premature stage also tantamount to collection of evidence. regarding -
paternity of the child which otherwise is to be rebutted by leading evidence by
the respondent husband. The facts on which the objection is being raised is that
the respondent husband has set up his case of divorce on the ground of desertion
alleging that the petitioner wife after marriage in the year 1987 lived with the -

‘ respondcnt till 1992 and thereafter is living with “her parents, she gave birth to

‘petitioner no.2 in the year 1994.. This fact is however, disputed by the petitioner
no.l who has brought on record the certificate issued by the District Education
Board indicating therein the date of birth of the petitioner no,2 being 12.10.1992.
It is therefore contended on behalf of the petitioner that unless the respondent/
husband proves the fact that the pctmoner no.2 was bom in the year 1994 and not
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in the year 1992, and the fact and that she was leading an adulterous life, the
respondent cannot resort to seek DNA test of the child merely to collect evidence.

3] The respondent on his turn, however, supports the impugned order. The
learned counsel for the respondent further relies upon the judgment rendered by
various High Court, viz, Radhey Shyam V. Mst. Pappi: AIR 2007 Rajasthan 42;
Heera Singh V. State of U.P and others: 2005 CRLL.J 3222; Smt. B. Vandana
Kumari V. P. Praveen Kumar & another : AIR 2007 ANDHRA PRADESH 17,
VK. Bhurvaneshwari V. N.Venugopal: AIR 2007(DOC) 158(MAD).

4. Considered the rival submissions and perused the impugned order and the
pleadings thereof. It is observed therefrom that the certificate which is placed
on record as Annexure P/4 reveals the date of birth of the child as 12.10.1992
and the pleadings reveals that the petitioner/wife had allegedly deserted the

respondent husband in the year 1992. The factum of paternity is yet to be re’outted'

because section 112 of the Evidence Act, raises a conclusive - presumption
regardmg paternity, stipulating therein: ' '

112. Birth during marriage, conclusive proof of
legitimaéy.- The fact that any person was born during the
continuance of a valid marriage between his mother and any man,,
or within two hundred and eighty days after its dissolution,the
mother remaining unmarried, shall be conclusive proof that he is’
the legitimate son of that man, unless it can be shown that the
parties to the marriage had no access to each other at any time
when he could have been begotten.

5.  The presumption under section 112 is‘rebuttable and can be displaced”
as was held by the Supreme Court in Goutam Kundu V. State of West Bengal &

another : AIR 1993 SC 2295: “by a strong preponderance of emdencc and not

by a mere balance of probabilities.”

6. Similarly in Kamti Devi V. Poshi Ram: AIR 2001 SC 2226, their lordships
of the Apex Court were pleased to. observe thus:

“10. But Section 112 itself provides an outlet to the
party who wants to escape from .the rigour of that
conclusiveness. The said outlet is, if it can be shown that
the parties had mo actess to each other at the time when -
the child could have been begotten the presumption could
be rebutted. In other words, the party who wants to dislodge
the conclusiveness has the burden fo show a negative, not
merely that he did not have the opportunity to approach his
wife but that she too did not have the opportunity of
approaching him during the relevant time. Normally, the -
rule of evidence in other instances is that the burden is on

1
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the party who- asserts the positive, but in this instance the
burden is cast on the party who pleads the negative. The
raison d’etre is the legislative concern against
illegitimatizing a child. It is a4 sublime public policy that
children should .not suffer social disability on account of the
laches or lapses of parents.

11. We may remember that Section 112 of the Evidence

JAct was enacted at a time whqn the modern scientific
advancements with Dioxy Nucleic Acid (DNA) as well as
Ribonucleic Acid (RNA) tests were not even in
contemplation of the legislature. The result of genuine DNA
test is said to be scientifically accurate. But even that is not
enough to escape from the conclusiveness of Section 112 of
the Act, e.g. if a husband and wife were living tpgether during
the time of conception but the DNA test revealed that the
child was not born to the husband, the conclusiveness in-
law would remain unrebuttable. This may look hard from,
the point of view of the husband who would be compeiled to.’

- bear the fatherhood of a'child of which he may be innocent,
But even in such a case the law deans in favour of the
inppcent child from bemg bastardized iif this mother and her
spouse yere hvmg together durmg the time o of conception.,
Hence the question regardmg the’ degree of proof of non-
access for rebutting. the conclusiyeness must be answered_

. in the light of what is meant by access OF: NON-aCcess as
del;neated above. -

7. In Banarsi Dass V. Tecku Dutta: (2005) 44$CC 449, a judgment thoggh
rendered in the realm of the Succession Act, 1925, but has a bea.nng i the
context of the present case, whereof thelr Lordsh{m were pleased to observe

“13.We may remember that Sectlpn 112 of the Evidence

- Act was enacted at a time ,when the modern sc1ent1f1c

' advancements w1th deoxynbonuclelc acn:l (DNA) as well as.

_ ribgnucleic acid (RNA) tests werg not even in c0ntemplanon
of the leg:slature The result of genume DNA test is said to
be scientifically accurate. But eyen . that is not enough to .
escape from the conclusweness of Sectlon 112 of the, -
Evidence Act e.g.if a husband and w1fe vere hvmg together;
during the time of conception but the DNA test revealed.
that the child was not. born to the husband, the

- conclusiveness in law would remain 1rrebuttable This may
lock hard from the point of view of the husband who would -
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be compelled to bear the fatherhood of a child of which he
may be innocent.. But even in such a case the law leans in -
faveur ef the innocent child from being bastardized if his

. mether and her spouse were living together during the time
of conception. Hence the question regarding the degree of
proof of non-access for rebutting the conclusiveness must
be answered in the light of what is meant by access or non-
access as delineated above. (See Kamti Devi V. Poshi Ram.)

8. The judgments relied upon by the respondent turn on their own facts and
the principle laid down therein are not attracted in the facts of present case. On
the contrary the principle of law laid down by the Apex Court in the case of
Gautam Kundu, Kanti Devi and Banarsi Dass (ibid) enunciating the concept
of conclusive presumption regarding the paternity of a child under section 112 of
the Evidence Act, applies on all its fours in the facts of present case; wherein,
evidence is yet to be led by the respondent/husband in respect of the pleas he
has taken, '

0 In our considered opinion, therefore, the trial Court was not within its right
to have allowed the application under Order 26 Rule 10 A Code of Civil Procedure
calling upon to conduct the DNA test of the petitioner no.2. Consequently, the
" . impugned order i§ quashed. .

© 10. In result the petition is allowed. However no costs.

Petition allowed.
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A. Civil Procedure Code {5 of 1908), Section 151, Order 23 Rule
3 - Decree obtained fraudulently - Aggrieved party can file civil suit or appeal
or application in the-same court to assail it. ) . - {Para 12)
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B. Civil Procedure Code (5 of 1908), Section 151, Order 23 Rule.

3 - When one cannot challenge compromise decree u/s 151 CPC - Compromise

*W.P. No.119/200% (Jabalpur)
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decree directing specific performance of agreement to sell the land - Decree
challenged by way of application w/s 151 CPC on the ground that petitioners

“have purchased the land vide registered sale deed and are in possession of

land but not impleaded as party.in the suit - Application .rejected - Held -
Prima facie from sale deed it appears that under the sale deed the amount of
loan was secured - Petitioners did not take step for geiting their names mutated

for a period of 29 to 30 years - Untill & unless it-is proved that it was not

executed as collateral secumy Jor loan it cannot be said that ﬁ'aud has been
played in obtaining compromise decree - It wauld be appropriate to relegate *
petrtmners to file a civil suit. " (Para 12) ‘-
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-351,2008 ACJ 2874,

Ashok Labwani with Sat: sh.Singh T hakur for the petitioners.
K N Fakhruddm for the respondent Nos.1 to 3.

: ORDER _ : :
The " Order of the Couirt was delivered =~ by-

" AruN Misnra, J. :— The instant writ petition has been filed by the petitioners

challenging the order dated 17-12-2007 (Armexure-P/15) passed in M. J. C. No.

~ 388/07 by Second Additional District Judge, Bhopal (M.P.) by which the application

filed by petitioners under section 151 of C.P.C. to set aside the judgment and °. :
decree passed in Lok Adalat in Civil Suit No."139-A/07, has been dismissed:

2. Civil Suit No. 139-A/07 was filed "by respondents Arshad Igbal and Arif .
Siddiqui against responderits Hemraj and State of Madhya Pradesh. State of Madhya
Pradesh was impleaded as proforma party defendant No.2. The said suit was
filed for specific performance of the agreement to sell entered into between the
parties for a.sum of Rs. 47,60,000/-. Out of the amount Rs. 10,00,000/- was already
paid. The partles entered into the compromlse in the smt and appllcatlon under
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‘Order.23 =R;ule_s:3 fead with section:151 of C.P.C.'for passing a compromise decree
was filed; which was signed by plaintiffs - as -well -as by. defendant No.:1 and

their counsel: It:was certified by the parties present ‘before the Lok Adalat and in '

terms of the .compromise application ;Lok: Adalat-passed the-consent judgment
and-a-degree-on6-10-2007 directing specific. performance of agreement.to sell.
: ! T

3.  Present [petitioners ‘Gulam Husain and: Gulzar ‘Husain filed an application
. undef section 151 read withOrder23 Rule 3. of the C.P.C. before the trial Court
on -5-11:2007 for setting aside the.compromise decree passed in Lok Adalat. "It

was submitted ithat they had purchased the land from Hemraj. in a sum of Rs.

11,000/- vide registered sale.deed dated 22-4-1977 and they are in possession of

the land. They applied for mutation in'November, 2006. The plaintiffs were aware

of the dispute between the petitioners and the defendant No. 1. They were
_not impleaded as party to the suit and the compromise decree was passed.

4. The plaintiffs in their reply contested that consent order passed by the Lok
Adalat cannot be assailed by third party. The applicants were not having right,
title or interest in the land hence it was not necessary to implead them.

5. Defendant Hemraj in his reply denied the allegations which were made in
the application. He submitted that the sale deed was not executed in fact loan
was obtained and sum of Rs. 11;000/- has been repaid to the applicants..As a
security of loan the nominal and fictitious sale deed was executed. He had remained
* in possession of the land. Land revenue was also paid by him for last 30 years.
Sale deed was ‘not fo be acted upon.and had. it been ‘out and out sale it was
incumbent upon applicants to get theirname mutated. The compromise ‘has. been
lawfully-entered sinto between the;parties-to-the suit.

" 6. The:trial Courtwide impugned order-dated 17-12-2007_(Annexuré-P/15) has
held-that application under section 151 of the C.P.C. is not maintainable.:Even
otherwise it is open to the applicants to file civil suit as they -were. not’ party- to

. the civil suit and compromise decree. : '

7. " Shri Ashok Lalwani, learned counsel for the. petitioners has submitted that
compromise was not lawful. The trial Court did not record satisfaction as to the
lawfulness of the compromise which is sine qua non under Order 23 Rule 3 of the
C.P.C. He has further subnitted that: three recourse are available to assail the

" _fraudnlent comproniisedecree by way- of civil suit,.appeal or by application before

the same ‘€ourt..He has.also relied.upon the decisions of the. Apex Court in'4.:4.
Gopalakrishnan vs. Cochin Devasworh “Board and others:[2008 (1) M.P.L.J.
235), Banwari-Lal v. Smt. Chando:Devi "(through L.R) and:another [A:LR.
1993 S.:C. 1139} and Dwarka Prasad-Agarwal and anotherv. B D. - Agarwal
and-othersi[AIR.2003 :S:C. 2686]. To explain what.is fraud-the learnéd:counsel
has relicd upon the decision of the Apex Court State of A. P.v. T."Survachandra

Rao [2005.(11)’M.PW.N. 351]. He has also referred to the :decision of’State. of -

‘a9
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Punjab and another v. Jalour Singh and others [2008 A.C.J. 2874] in which
power of Lok Adalat has been dealt with. .

8. Shri K. M. Fakhruddin, appearing on behalf of the respondents No. | to.3 has-
supported the order. He has submitted that no fraud has been played. There is.a
condition in the sale deéd that after paymerit of the  loan it was not to be acted-’
upon and the land was to be reverted back to the defendant Hemraj after one |
year. Mutation was not obtained by the petitioners which indicate sale deed was - -

. not acted upon. The name of Hemraj continued to'be recorded as Bhumiswami in.
possession in the revenue records: Consequently, the compromise entered into is
lawful. It is open to the applicants in case they want to establish their title, they
are free to file independent civil suit. It would not be proper to intérfere in the
instant case even if the application filed under section'151 of the C.P.C. before

" the trial Court is held to be maintainable. '

9. 1In the instant case the sale deed was executed ini favour of the petitioners
with.a condition that it was executed for a period of one year. It was executed
way back in the year 1977 and para 3 and 5 contains the condition that sale deed
is valid for one year. As such there was no violation of the provisions of Ceiling
Act. It also contains the condition that on repayment of the amount of Rs. 11,000/
which was secured till 22nd April, 1978, the land was to be reverted. back to =
Hemraj and on repayment the document shall not be acted upon. -

10. Prima-facie from para 3.and 5 of sale deed it appears that under the sale
deed the amount of loan was secured and sale deed was not intended to be acted
upon on repayment of Rs. 11,000/-, which was paid under it. It is also not disputed
that applicants Arshad lqbal and Arif Siddiqui did not get their name mutated on
_the strength - of so-called sale deed executed in the year 1977. The name of
- Hemraj, defendant No. 1, - confinued -to be recorded as Bhumiswami in’
possession in the revenue record. It appears that after 29 years in October, 2006
the application was filed for mutation by the applicants which has not been allowed
- 0 far. It appears that the agreement of sale was entered into between defendant
: Hemraj and plaintiffs of the Civil Suit No. 139-A/07.- After making payment of
_the requisite court fees the civil suit was filed and it is not in dispute that defendant
and plaintiffs had -agreed for passing of a_compromise decree before the Lok
Adalat. The decree was passed-on the basis- of compromise application which
was signed by the parties. Shri Lalwani has submitted that lawfulness of compromise
was not ascertained by the trial Court. The order sheets mention that wishes of
the parties were ascertained and the Court was- satisfied about_the-lawfulness
and factum of compromise and willingness of the parties. Accordingly the judgment
and decree was passed in Lok Adalat. :

11. . Shri Lalwani has submitted that the State of M. P. had not signed on the
compromise application. It was necessary as per the provision of Order 23 Rule 3
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" of the C, P C. that the State should have also signed the compromise application. -
In our opinion the State was only. a proforma defendant in the instant case and it
was not necessary for the State to sign the comprdmise application, which was
reached between the plaintiffs and defendant No. 1. The State was impleaded to
ascertain that the land held by the parties does not exceed the ceiling limit. It was
not necessary for it to sign the compromise application. It was open to the State
to inquire the aforesaid aspects under the Ceiling Act as provided under Order 1
Rule-3 B and Order 6 Rule 4A of the C.P.C. as per the Madhya Pradesh State
Amedment.

12. We agree with the submission that in case fraudulent decree has been obtained
recourses are available to the party aggrieved i.e. to file civil suit to assail it by

filing appeal or by application in the'same Court. Even this question can be looked
into the writ petition. Question is whether in the facts of the instant case it would
be appropriate to sct aside the compromise decree which has been passed on

the application filed by applicants or they should be asked to get their title adjudicated

in separate suit. The Apex Court in A. 4. Gopalakrishnan vs. Cochin
Devasworn.Board and others (supra) has held that in case compromise decree
has been obtained by fraud on the part of the statutory board which has attained
finality challenge to such compromise decree cannot be rejected on technical
ground and compromise decree was set aside. We are of the same opinion.
However, the question in the instant case is-whether it would be appropriate to set
aside the compromise decree passed in the case on an application which has
been filed under section 151 of the C.P.C. When we consider the facts mentioned

in para 3.and 5 of sale deed of the year 1977, it is required to be proved by present .

petitioners that the sale deed was out and out sale and secured amount of Rs.11,000/-
was not repaid to them. Sale deed contains a stipulation that it was executed only

for one year. It was obviously to secure the loan amount. The fact also remains

that for the purpose of mutation on the basis of sale deed the present petitioners
did not take any step for getting their name mutated for a period of 29-30 years.
Until and unless it is proved that it was not executed as collateral security for loan
. it cannot be said that fraud has been played by.plaintiffs or defendant in obtaining

* compromise decree. In our considered opinion it would be open for the petltloners -

to file civil suit to establish that it was out and out sale and oan was not repaid to

them. Inthe instant case the defendant No. 1 has continued to be as Bhumiswami - .

in the.revenue record, he was at least ostensible' owner. It would be appropriate

to relegate petitioners to'file fresh civil suit. The judgment and decree would not |

be binding upon them as they were not party to the suit.

"13. Shri Lalwani has also placed reliance on the decisién of Dwarka Prasad
Agarwal and another v. B. D. Agarwal and others (supra) wherein the question
agitated was about lawfulness of the agreement. In that context it was held that
as compromise was not lawful, it should not have beqn recorded. In the instant

'n
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case prima-facie the compromise appears to be lawful and the trial Court has not
committed any error in recording it. However, in case right of the present petitioners
is effected, it would be proper for them to establish their right, title or interest on
the basis of aforesaid sale deed by filing an independent suit.

14. Learned counsel has also relied upon the decision of Banwari Lal v. Smt.
Chando Devi (through L.R.) and another (supra) in which it has been held that
a party challenging a compromise can file a petition under proviso to Rule 3 of

. Order 23; or an appeal under section 96(1) of the C.P.C., in which he can now
_ question the validity of the compromise. Since the petitioners were not party, their

- _rights are not going to be effected and it would not be binding on the petitioners.
- In the facts the matter can be examined -in ar elaborate manner in fresh civil

. suit.

15." Shri Lalwani has also submitted to press into service State of Punjab and

. another v: Jalour Singh and others (supra) in which the Apex Court has laid
+. down that Lok Adalat cannot adjudicate upon and decide without the consent of

: the parties. In the instant case the decision is of no help to the petitioners as

. parties were consensus ad idem and admittedly compromised the matter
- before the Lok Adalat. There is no dispute that the parties have entered into

. a comprornise and Lok Adalat has not adjudicated the matter on merit but decided
~+ it on the basis of the terms of - compromise petition entered- into- between the
;. parties and has looked into the lawﬁllness part only.

¢ .16:. In view of the aforesaid: we are not inclined to interfere in the impugned _
= order. Resultantly, we find no merit in the petition and the same is dismissed. We
¢ leave the parties to bear cost q_f the petition as incurred.

Petition dism_issed.
ILR [2009] M. P 1647
- WRIT PETITION
Before Mr. A.K. Patnaik, Chief Justice & Mr. Justice PK. Jaiswal

21 January, 2009*
. GAURAV TECHNICA INDIA PVT. LTD. . ' ... Petitioner
Vs. : ’ .
' MUNICIPAL CORPORATION, KATNI ' .. Respondent

e

Cunstltutlon, Article 226 - Contract - Notice mvu‘mg tender - Notice
inviting tender mentioned that the earnest money in the form of FDR in favour
of Municipal Corporation has to be deposited one day prior (v the opening
of the tender - Petitioner's tender was not opened as he deposited the earnest
money in the form of FDR in favour of Municipal Corporation along with

 his tender and not one day prior - Held - Notice inviting tender did not

*W.P. No.9453/2008 (Jabalpur)
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clearly or expressly state that the FDR receipt towards the earnest money

deposit should be furnished to the Municipal Corporation one day prior to
the date of opening- of the tender - That Fixed Deposit was infact made in

Javour of the Municipal Corporation one day prior to the dafe of opening of -
the tender, but Fixed Deposit Receipt was not furnished to the Municipal

Corporation one day prior to the date of opening of the tender, but was
submitted alongwith the tender of the petitioner to the Municipal Corporation
on the date of opening of tender - Fairness demands that the tender of the
petitioner be considered by the Municipal Corporation. (Para 8)
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Cases referred :

AIR 1991 SC 1579, (1990) 1S8CC 492 ATR 2000 SC 2272, (1997) 1 SCC
53. .
MK A grawal, for the pet1t1_0ner.
A.J Pawar & Hitendra Singh, for the respondent.

JUDGMENT

The  Judgment of the Court was delivered by

A.K. Patnaik, C. J. :=In response to a notice inviting tender (N.L.T.) dated 23.7.08

issued by the Municipal Corporation, Katni, the petitioner submitted a tender for

item no. 5, of the NIT alongwith Fixed Deposit Receipt (F.D.R.) of State Bank of
India, Amlal Branch in favour of the Municipal Corporation, Katni dated 31.7.08.

The tender was opened on 2.8.08 while the tender of the petmoner and another

" contractor were not opened, the tenders of other tenderers were opened. The

reasons for not opening the tender of the petitioner was on the ground that petitioner

had not deposited the earnest money with the Maunicipal Corporation, Katni one
day prior to the date of opening of the tender. Aggrieved the petitioner has filed:
this pelmon under Article 226 of the Constitution of India for direction to respondent
“to open the tender of the petitioner and consider the same.

2. A return filed by the respondent stating that the condition in the notice dated

&
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27.2.08 was that the tenderer was to deposit the earncst money one day prior to

the date of opening of the tender and'this condition was mandatory and since the

' petitioner and another contractor had net deposited the earmest money with the

Municipal Corporation, Katni one day prior to the date of opening of the tender,
the tender of the petitioner and another contractor was not considered and only

" . the tenders of those tenderers who had deposited the eamnest money with the

Municipal Corporatlon Katni one day pr10r to opening of the tender were
considered by the respondent. :

3, 7 Mr. MK. Agrawal, learned counsel for the petmoner submits that in the

tender notice inviting tender all that was mentioned was that eamest money in
cash or F.D.R. or NSC should be deposited one day.prior to the date of opening of

_ thé tender and it was not mentioned in the notice inviting tender that the Fixed

Deposit Receipts, (FDR) should be filed with the Municipal Corporation, Katni

_ one day prior to-the opening of the tender and for this reason the petitioner made
"F.D.R. for earnest money in favour of the Mumclpal Corporation, Katni in the

State Bank of India, Amlai Branch, one day prior to the date of opening of the

" .tender but submitted the F.D.R, alongwith his tender on the date of opening of the

tender before the competent authority of the Municipal Corporation, Katni. He
cited the decision of the Supreme Court in M/s. Poddar Steel Corporation Vs.
'M/s. Ganesh Engineering Works and others - AIR 1991 S.C. 1579 in which the

- Supreme Court found that as per terms of the tender nofice the earnest money

was.to ‘be.drawn on State Bank of India but'the tenderer had sent a.cheque of
Union Bank of India instead of the State Bank of Tndia and the Supréme Court
held that the authority who invited the tender could deviate from the terms of the-

.- tender riotice, which were not essential conditioris of e11g1b111ty and cheque of.
" Union Bank of India could be treated as sufﬁc1ent for the purpoSe of achlewng

the object of the conditions.’

4. Mr. Agrawal, further submitted submits that the petitioner had quoted a rate .
19% above the Approved Schedule of Rate whereas the. tenderers whose tender
were opened and considered by the respondent had quoted 39.8% and- 38% above’
the Approved Scheduled.of Rate. He submitted ‘that if the tender of the petmoner.
was considered, the Municipal Corporation, Katm would save about Rs. 12 lacs -
and, hence opening of the ténder of the petitionier was in the public interest. He

. cited the decision of the Supreme. Court in Raunagq International Ltd. V5. I V.R.

Constructions Ltd. And others - (1990) 1 SCC. 492 wherein it was held that =
court should find out the competent pubhc interest in the matter of ]ud1c1a1 rev1ew

|_0f award of contract.:

- 5. M. Arpan]. Pawar with the Hltendra Smgh learned counsel for the respondent -
" submitted that other tenderers, besides the petitioner and one of the tender, had

déposited the earnest money with the Municipal Corporation, Katni one day prior

" to the date of opening of the tender and, therefore, there was no difficulty m
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understanding the stipulation in the NIT that-the earnest money in the form of
cash, FD.R. or N.S.C. was to be deposited prior to the date of opening of the
tender with the Municipal Corporation, Katni. He submitted that the petitioner
and another tenderer did not submif the earnest money in the form of cash or

.ED.R.orN.S.C. with the Municipa) Corporation, Katni,.one day priorthe date of -

opeqing of the tender and the respondent, therefore, rightly did not consider the
tender of the petitioner-and another tenderer. He cited the decision of the Supreme
Court in M/s. Monareh Infrastructyre (P} Ltd. Vs. Commissioner, Ulhasnagar
Municipal Corporation and others - AIR 2000 SC 2272, in which the Supreme

" Court found that instead of depositing the earnest money of a sum of Rs. 1.70
crores in the form of demand drafi/pay arder or cash as stipulated in the notice
inviting tender, the tenderer had deposited a cheque for Rs. 1.70 Crores and the
Supreme Court held that the Mumclpal Corporation was justified in rejecting the
tender made by the tenderer as not fulfilling the conditions of the tender.

. 6.  Wehave carefully perused the Notice Inviting Tender (NIT) and we find it
states that earnest money deposit has to be made one day prior-to the date of
opening of the tender in the form of F.D.R. Or N.S.C. or cash but it does not say
that the receipt of F.ID.R. has .to be deposited with the Municipal Corporation,
Katni one day prror-to the date of opening of the tender. So far cash is concerned,
obviously the same will have to be deposited with the Municipal Corporation,

"Katni one day prior to the date of opening of the tender and so far as N:.S.C. is

concerned, the same has to be pleased in favour of the Municipal Corporation, -

Katni one day prior to the date of opening of the tender but so far as the Fixed
Deposits is concenied, the same has to be deposited with the bank, in this case in
favour of the Municipal Corporation; Katni one day prior to the date of opening of
the tender. If at the time of opening of the tender, the tenderer apprised the
authorities opening the tender that he-had made a fixed deposit in favour of the
Municipal Corporation, Katni one day prior to the date of opening of the tender, in our
considered opinion, the condition of the tender notice that the earnest money has to be
made éne day prior to the date of opening of the tender is said to have been complied.

7. If the intention of the respondent was that whether Fixed Deposit was made
in favour the Municipal Corporation, Katni the Fixed Deposit Receipt was to be
filed with the Munictpal Cofporation; Katni, cne day prior to the date of opening
of the tender then the same should have been snpulated clearly or expressly in the

notice inviting tender. As has been held by the Supreme Court in the Dutta Associates™

Pvt. Ltd. Vs. Indo Merchantiles Pvt. Ltd. and others - (1997) 1 SCC53 :-

“We reiterate that whatever proc'edure the Government -
proposes to follow in accepting the tender must be clearly stated
in the tender notice. The consideration of the tenders received
and the procedure to be foliowed in the matter of acceptance of
the tender should be transparent, fair and open

L]
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8. In the present case we have seen the notice inviting tender dated 23.7.08 did

- not clearly or expressly state that the F.D.R. receipt towards the earnest money

deposit shiould be furnished to the Municipal Corporation, Katni one day prior to
the date of opening of the tender. That Fixed Deposit was infact made in favour
of the Municipal Corporation, Katni one day prior to the date of opening of the
tender, but Fixed Deposit Receipt was not furnished to the Municipal Corporation
one day prior to the date of opening of the tender, but was submitted alongwith the
tender of the petitioner to the Municipal Corporation on the date of opening of
tender. Fairness demands that the tender of the petitioner be considered by the
Municipal Corporation.

9. That apart, the petitioner claimed to have quoted a rate 19% above the
Approved Schedule of Rate, whereas the two tenderers whose tenders have been
considered have quoted much higher rates 31.9% and 38% above the Approved
Scheduled of Rate for the same work. Public Interest demands that Corporation
should consider the tender of the petitioner alongwith tender of other valid tenderers.

10. Therefore, we allow the writ petition and direct the respondent to consider
the tender of the petitioner alongwith valid tenders of other tenderers.

Petition allowed.
I.L.R. [2009] M. P., 1651
WRIT PETITION
quore M. Justice Dipak Misra & Mr. Justice S.A. Nagvi
21 January, 2009*

SHASHANK SAXENA (DR.) . ... Petitioner
Vs. '
THE PRINCIPAL SECRETARY, PUBLIC HEALTH &
FAMILY WELFARE DEPARTMENT GOVERNMENT

OF M.P. & ors. .. Respondents

Medical Dental Postgraduate Entrance Examination Rules, M.P.
2007, Rule 2(f) - Rural area - Petitioner posted in Agar which has been
notified as municipal area - Definition of rural area is clear and unambiguous
- Agar cannot be construed as rural area w/R 2(f) of Rules as departure from’
categorical, unambiguous defi inition would cause violence to Rules - Pelition

dismissed. - o (Paras 12 & 14) ~
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Rajendra Tiwari with Amitabh Gupta, for the petitioner.
Deepak Awasthy, G.A., for the respendents.

ORDER

The Order  of the Court - was delivered by
Dirax Misra, J. i—Invoking the extraordinary jurisdiction of this Court the petitioner
has prayed that Rule 10(2)(b)(d) and Rule 10(3) of M.P. Medical Dental
Postgraduate Entrance Examination Rules, 2007 (for short 'the 2007 Rules’) be
declared ultra vires the Article 14 of the Constitution and further to issue a
mandamus to the respondents to treat him as an in-service candidate from the 5
rural area for the purpose of grant of weightage regard being had to the weightage
conferred for posting in such areas. -

2. Atthe'very outset it is condign to mention that on 10-3-08 the learned counsel - - 2
for the petitioner abandoned the challenge to the Rules inasmuch as the Rules had )
been declared intra vires in of Dr. Arvind Bhatia Vs. State of M.P. and others,

AIR 2007 MP 196. This Court on the said date recorded abadonment of the

prayer and kept the other issues alive. Thereafter on 17:3-08 this Court passed

the following order:

" “It is submitted by Mr.Rajendra Tiwari, learned senior
counsel being assisted by Mr.Gupta that the controversy involved
in the case at hand would rest on a singular ground, namely,
whether the station which is treated as riral posting for
compulsory rotafing internship would be excluded for awarding
marks for in-service candidates. To bolster his submission he
has drawn our attention to the order dated 31.3.2007 as contained
in Annexure P-12. On a scrutiny of the same it is revealable that
interns have been posted at Agar: which finds mention at serial
Na.9 and is treated as rural posting. The Semingl question that
emerges for. consideration is whether posting to sych place would
enure henefit tq the in-service candidate who is holding the posting
there far a period of eight years.

MrDeepak Awasthy, learned Government Advocate shall
file an affi idavit exclusively in this regard. The affidavit shall
also indicate on what fozmdat:on/base Agar is treated us
station for rural posting.”

'y

In view of the aforesaid, the spinal issue that requires advertence is whether |
the petitioner by virtue of his posting at Agar in.the district of Sha_]apur can bé
conferred weightage as postulated in the Rules.

3. Rule 2 of 2007 Rules is the dictionary ¢lause. Rule 2(d) defines "in-service'
candidate. It reads as under: ’
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“In-Service Candidate” means,

1. - Medical officer of Public Health and Family Welfare
Department, who is serving under the Government of Madhya
Pradesh and not serving on contract basis;

2. Demonstrator working on regular basis in Medical
colleges under Medical Education Department Demonstrator
working on contractual hasis, will be not eligible.”

Rule 2(f) defines ‘rural areas' It reads as under:

“Rural area” means the area other than Municipal
Corporation and Municipal Council area.”

- Rule 10 deals with examination and merit list of in-service candidate. Rule
10(2) deals with inter-se merit of Medical Officer. Rule 10(3) deals with grant of
benefit to demonstrators. To get the complete picture frescoed it is apt to reproduce

Rule 10 in entirety,

“10. Examination and Merit List: (In-service candidates)

(1) There will be one common entrance examination Jor
FPost Graduate entrance conducted by Professional
Examination Board. The In-service candidates will be selected
on the basis of the same entrance examination. The In-service
candidates shall have to secure minimum qualifying marks in
the Pre-P.G.Entrance Examination. As prescribed in those rules
Jor admission. The Professional Examination Board will
prepare and declare separate merit list of selected In-service
candidates. Total marks for the exgmination for In-service
candr‘dates shall be 200. Such In-service candidates, declared
successful will be considered for final merit list by addition of
marks calculated on the following basis.

(2)  Medical officer

The inter-se merit of the selected In service candidate shall
be fixed up by adding marks of weightage for their services
rendered in rural aréas. The candidates serving in rural area -
will get maximum of 50 marks, alloted on the Jollowing basis:-

~ {a) For Government service of one year duration white
posted in rural area a weightage of maximum 06 marks will
be given. For the service in rural area, the maximum gain of

marks will be-30 or 20 as per Jollowing marks for one year
each, for five years. '

- If the regular service are rendered in Primary Health
Centre or Community Health Centre situated in rural area then
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/ 06 marks will be given for.one year and if regular services

-are .renderad in primary Health Centre or Community Health
Centre in Nagar Panchayat Area, which has been formed under
the “Municipalities Act 19617 then 04 marks will be given
Jor one year. .

(b) For every year of regular servrce 04 additional
marks will be given, if the rural area comes under tribal sub
- plan. If such services are rendered in Primary Health Centre
the candidate will get maximum 20 additional marks at the
rate of 04 additiongl marks per year for five years and for
rendering such regular services at community health center,
the candidate will get toial ddditional 10 marks at the rate of

: 02 marks per year for_five eyars.

" (¢) For ‘the purpose of this rule, the per:od of service
of candidate while posted in rural area or Nagar Panchayat
area or tribal area and if he/she was on unauthorized absence
from duty/any dies non period/any period of leave without

. pay/any period on training exceeding 2 month/attachment in
urban area during the tenure of rural service will not be
counted for the purpose of calculation of marks for wezghtage
of rural service.

(d) The final merit of In-service candidates will be
prepared by Professional Examination Board for counselling
on the basis of marks obtained in entrance examination,
(equivalent to 200 marks). and marks secured for weightage
of rural/tribal area service (equivalent to maximum 50 marks)
thus a total of 250 marks.

(e) In case of two or more candidates obtaining equal '
marks, the inter-sé merit will be decided as per procedure
described in sub-rule (2) of rule 19.

() The counsellmg of In-service candidates will be done
by the Medical Exammat:on Department.

(3) . Demonstrator- Demonstrator will be,_given 10 marks
Jor each year of service after 3 yrs of minimum service rendered
whose maximum limit shall be 50 marks for 3 yrs. The mdrks
will be allotted to by the Dean of the concern college.”

4. The averments made in the petition which are relevant for the purpose of -

. determination of grant of weightage to the petitioner are only to be stated as other
pleadings have paled into insignificance because of abandonment of challenge to

the constitutional validity of the Rules. Iti is contended in the petition that Agaris '

RT
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a small Tabsil having population of 40,000 t0 50,000. Although it is municipality
but mostly the composition of the municipalities covered by the rural villages. -

“.Reference has been to Section 5 of the M.P. Municipalities Act; 1961 which provides

for constitution of *Municipal Council' and "Nagar Panchayat'.As per definition of

" “Nagar Panchayat' it is a transitional area which is in the transition from rural

area to urban area and the municipal area is also a smaller urban area which is
also in transition from rural to urban. Therefore, as sct forth, for -all practical
‘purposes mﬁniéip'ahl council is to be treated as-an area akin to Nagar Panchayat.
It is averred that there is no difference between Nagar Panchayat and Municipal
council and Agar where the petitioner is catering to the needs of people of rural
areas and for all practical purposes has to be treated as 2’ Medical Officer working
in rural areas. oL . ' :

-5 " A.counter affidavit has been filed justifying the validity of the Rules. That
' apart, certain factual aspects have been highlighted. Keeping in view-the

abandonment of challenge tot he constitutional validity the stand and stance taken

- “in the return in that regard need not be stated. As far as rendering of service of

‘the petitioner in the rural area it has been asserted in the return that Medical
Officers who were working in the municipal area cannot be covered under the concept

. of rural area as the municipal council cannot be treated as a.Nagar Panchayat'
" 6. ‘A rejoinder affidavit has been filed by the petitioner contending, inter alia,

that the first posting of the petitioner was made after his selection by the P.S.C. In

. Zila Yojna Samiti, Shajapur, Agar. Agarisa a Tahsil place surrounded by villages

and while working at Agar the petitioner was Sector Incharge which includes
cluster of 50 villages and:-he worked from 1-6-02 to 25-10-04.. While working as
Assistant Surgeon in Agar the petitioner was required o visit villages in order to

. achieve national programme like vaccination, family welfare, antenatal check- .
_ups, blindness central programme. He also provides medical assistance to the
-villagers'suffering and are unable to come to Agar. On 25-10-04 he was appointed
" as Block Medical Officer, Agar and his duties involved looking after 138 villages .

arid he was administering treatment and providing medical aid for achieving national

* programme. It is also put forth that the petitioner has worked in Knad Village also

. ‘while discharging his duties.as a Sector Incharge or Block Medical Officer.
- Averments have been made: that he has worked in many a hospital in rural area’
-and has been given Rs.50,000/- forgiving best servides to the rural areas. It is also

. contended that the Meédical Education Departmerit itself has posted interns for six

months prior o posting as.a . ;_6tating tural internship at Agar which would goa

- long way to show that Medical Department-has. been treating Agar as a rural
- area. An affidavit has been filed how the candidates who are placed lower in
"-merit list have been extended the benefit of admission.

7. * Be it noted, an affidavit has been' filed by the Director, Public Health and

-' Family Welfare s;ating that Agar is notified as a municipality having 18 wards. It
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is also setforth therein that students are posted for six months rural posting as a

part of one year compulsory rotating internship-and that ¢ammot be equated as
rural service'and that by itself would:not make Agar a rural area.

8. We have heard Mr. Ra_lendra le’arl learned Senior Counsel along-with ,

Mr.Amitabh Gupta for the pentloner and Mr. Deepak Awasthi, learncd Govt: Adv
For the State.

9. Submlssmn of Mr: Tiwari, ieamcd senior counsel is that when the Rule

provides conferral of weightage to a Medical Officer for his posting in rural area

regard being had to the duration, the petitioner cannot be deprived of the said, o

. weightate inasmuch as the has really served in the rural area and faced the problems

- of ground reality. It is uiged by him that rura] posting should not be understoad in
a pedantic manner and it would be app'ropriatc to abandon the doctrinaire approach
and assess the essential concept of rural Learned sefior ¢ounsel submitted that
Rule 10(2) uses the terms “service m rural area' and the said terms should be
given expanded meaning and in its ‘connotative éxpanse should be-construed
including the service rendered by doctors who might have been posted in an area
which comes within the municipality but fundamentally require the service in rural

area. Emphasis, submits Mr. Tiwari, has to be on the purpose of *rural service' but . -

not the literal understanding of “rural area” by adopting ultra technical approach
as has been done by the avthorities. Learned senior counsel has further canvassed
that the State Govt. in the Department of Community and Medicines while treating

the posting at Agar for intern as rural posting, it is contradictory in terms that it
would not take into consideration the posting of the petitioner at Agar as part of

rural service for conferral of weightage of Admission Rules, 2007.

10.  Resisting the aforesaid submissions it is contended by Mr. Deepak Awasthi,
learned Govt, Adv. For the State that the Rules categorically define what is rirral
area and when there'is meaning given to a term, it would be inapposite to extend
the meaning,. It is put forth by him that if the contentions of the petitioner is accepted
it will usher in chaos inasmuch as in the State of M. P, there are many ml_micipalities
which is adjacent to rural areas having interior base and if the Medical Officer is

posted in such a municipality and allowed.to work then the members who are -

posted in 1ntenor areas would be deprived of the same. Regard being had to-the

+. said concept ‘the Rule has made a classification between the Medical Officer

-rendering ‘services in rural area and other categories. It is propounded by Mr.
Awasthi, that once the validity of the Rule has been upheld thé same has.to bé
respected from all spectrums and no bending should be made to include a particular
person.or a category or to analyse the facts to scrutinse to give the benefit as that
would tantamount to snbverting the very purpose of the nile. Learned Governed
Advocate submitted that the Rule of purposive construction is niot attracted to the

case at hand as the language is unamb:guous clear a.nd alsohasa dcﬁmte purpose .

.:hk

)
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* 11. Wehave already reproduced the relevant rules in question. Rule 2(f) defines

‘rural area' to an area other than municipal corporation area and municipal council
area.'As per docuinent Ann.R-1 attached to the affidavit by the Director, Public

" Health and Family Welfare the State Govt. by notification No.68-XVIII-III-94

dated 13-7-1994 published in M.P. Rajpatra (Ashadharan) dated 13-7-1994 P.674(2) .
as amended by Niotification dated 2-7-1999 published in Rajpatra Part-2, dated
16-7-99 P.154 in exercise of the powers conferred by sub-Section (1) of Section
29 of M.P. Municipalities Act, 1961 {No0.37 of 1961) and in supersession of all
previous notifications issued on the subject has determined the number of wards
specified in corresponding column (3) of the said Table. In the said notifications in
column No.2 the name of municipalities and in column (3) number of wards are

"-mentioned. Agar, situate in District, Shajapur; has been placed at serial number

29 and it has been stated that it contains 18 wards. From the aforesald notlﬁcatlon
itis clear as day that Agarisa mumc1pa11ty

12. Rule 10(2) postulates that weightage of marks shall be given for govermnent
service to'a Medical Officer in rural area. Rule 2(f) defines ‘rural area'. The

- definition is clear and unambiguous. It is an area which is other than municipal

corporation or the municipal council area. The municipal area has been defined in
Municipal Corporation Act, 1956 as under:- .

“2(34-a)° .“Municipal area” means the territorial area
* of. a Municipal Corporation as is notified by the Gavernor
under ‘sub-section: (2} of Section 7 of this Act.”

Mumolpahty area has been deﬁned in Mumclpahtles Act 1961 which is as
under;- .

“2(]8-a) “Municij)al area” means the smaller urban
area or the transitional area, as the Governor may, by public
notification, specify, in accordance with the provisions laid
. down in Section 5 of this Act.”

On'a perusal of both the provisions it is V1v1d that certain positive actions
are 10 be. taken by the Governor by issuing public notification. Agar.has been

notified t6 be a mumc:lpal area. Thus, it cannot be construed asa rural area under
Rule 2(f) 'of the Rules. ' -

13, Submlssmn of Mr lean learned senior counsel is that when the Medical
. Department ‘treated Agar to be a rural posting for inters there is no justification
* not to treat rendering of service by the petitioner at Agar as service in rural area.

The aforesaid submission on a first blush looks quite attractive but on a keener
scrutiny it pales into insignificance. The interns are not the Medical Officers.
They are not in-service candidates as the dictionary clause stipulates “in-service
candidate' to mean Medical Officer of Public Health and Family Welfare
Department who is serving under the Government of India and not serving on
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~ contract basis. Six months rural posting given to interns is a part of one year

.compulsory rotating internship and it cannot be equated with rendered services.

Thus, reliance placed on the said document is totally mrsconcelved and, therefore,
‘the submission is unacceptable

14. Itisalso urged by Mr. Tiwari that a benevolent and beneficial approach has

‘to be taken while construing the terms rural service. In quintessentiality his-

proponement is that the conferfal of weightage for:: service in rural area has to be
‘leniently understood. If is urged by him that if a medrcal officer is actually working
“in rural area and serving rural public should be extended the benefit. The aforesaid
submsision would have deserved delineation but whén the rural area has been
defined in a categorical, unamblguous and defimtlve manner, departure from the

same-would cause violence to the rules. That apart,-as we are dispdsed to think,

the same really does not require’ any purposive construction as there are Mechcal
Officers who are working-in rural area which are well demarcated

15. A stand has been taken that the petitioner has never denied to accept the

posting in a rural area. Be that as it ray, the weightage having been attached to
rural service and same being distinct and definite its benefit cannot be extended
as that would usher in chaos because an endeavour has to made to find out who is
actually rendering service in rural area. The rule'making authority to avoid that
kind of confusion has given a clear-cut definition. It has a purpose and the purpose
is to avoid any kind of confusion and assertion of unwarranted claims. As Agar is

amunicipality in the District, Shajapur and is excluded by the definition clause we .

‘are afraid, he cannot be regarded as a:Medical Officer who has rendered services
in rural area and hence is entitled to werghtage of marks.

16. In view of the foregomg analysis, there is.no substance in the wrlt petition-

.- and accordingly the same stands dismissed. There shall be no order as to costs.
’ ' B Petition dismissed.
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Before Mr, Justice. R.S. Jha

: : - 27 January, 2009* ; R
NATHURAM o N - ._ .. . .. Petitioner
. Vs, : . o .
" FOOD CORPORATION OF INDIA & anr. ... Respondents

A ‘Service Law - - Disciplinary Auithority - Comj‘;étence'-' Punishment

- Petitioner removed from service by an order of Senior Regional Manager -

- He filed an appeal before the Zonal Manager which was entertained - Prior

- to passing of the order Regulations were amended and Regional Manager -

*W.E No.2400/1997 (Jabalpur)

e
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was made the Disciplinary Authority.- Action challenged on the ground that
the order of punishment was passed by an authority senior fo the Disciplinary .
Authority and his right of appeal was, prejudiced - Held - Order of removal
was passed by an authority higher than the one prescribed in the’ Regulations
as on the date the order was-issued, no prejudice or discrimination.resulted
therefiom as the petitioner succéssfully availed of the remedy of appeal and _
even though the remedy of:review was also available to him, he chose not 1o
avail the same. ' (Para-13)

& Ay faftr — gt MREN - wErEET ~ 39S — 9l @) 9k
8T JHE @ AR GRT AT § TSI T — S Afaferes yieres & wwien adrer G
I S TE B G — AR WRT T & gd vt 3§ e e R oiR el weuw
BN FARD MR TR TR — Fed BT 396 AR R g 41 1 R gve &7 oy
FIrRfAE MEER & AR MR FRT Wk fvar ar ik s adier @ aftieR
TR Ot w997 — AFEiRT — s @1 andy v aria @) ey e Wi
faam = fafmt # fafea MReRY W Seaer MeT g7 wIRT f5aT T, SO B
TfraEer 919 A1 fu < gl 9@l Al  onfid @ SUUR BT WhedgdE @ SoRIT
aﬁ?naﬁeﬁgaﬁﬂmmwﬁmwn wﬁmmﬁwﬁmw
fam t

B. Service Law - Concurrent finding of fact.by Disciplinary
Authority and Appellate Authority - Held - -Cannot be interfered with when
dealing with the charge both the authorities applzed their mind and no
document was produced by the petitioner in support of his case in respect of
a particular charge before the Disciplinary Authority. - (Para 15)

Tl Wt fafty — argeefe e afR ardrei wReR gRT Ter & el
forepd — affaaiRa — swmeEw 721 forr o w@ar o ARG R BRA” TRy ge <!
AR % o AR 7 T fa €Y 3R AT GRT S SRR B e
feht fafire R & wew mwﬁzﬁweﬁﬁaﬂs‘mﬁmﬂmaﬁﬁmw
Gl
Cases referred :

(1995)2 SCC 474, (1997) 3 8CC 371, (2007) 10 SCC 662.

“Sheel Nagu for 'the petitioner: e

S.K. Rao with S. Pandey, for the respondents

ORDER

R. S Jna, J. :—The petitioner who was employed as-Assistant Grade Il in -
the establishment of the respondent-Corporation, has filed this petition being
aggrieved by the order-of his removal from service dated 25-3- 1986 and the order
dated 16-2- 1995 dlSIl'llSSll]g his appeal.

2. Before we advert to the facts necessary for adjudication. of the present _
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petition, it is necessary to take note of the fact that the petitioner was suspended
while performing his duties as Depot Incharge, Ashoknagar Depot in Gwalior

region.- Subsequently, his order of suspension was revoked and he was posted at

Jabalpur and thereafter at Balaghat. The impugned order of removal from service
was issued while the petitioner was working at Balaghat and.his appeal has been
- decided by the appellate authority at Bhopal, however, the petitioner had filed a
" writ petition which was registered as W.P.No. 521/95 before the Gwalior Bench
of this Court assalhng the order of his removal as well as the appellate order. This
‘writ petition wag dismissed on 30-9- 96 recording a finding that the Gwalior Bench
had no jurisdiction to. hear the petitioner’s case but while doing so the learned
" single Judge also recorded findings on merits and, therefore, the petitioner had
filed an appeal against the order of the learned single Judge which was registered
as L.P.A. No. 407/96 and was decided on 29-4-97 and while the order in respect
of jurisdiction was upheld, the findings récorded by the learned single Judge on
merits of the case were directed not to come in the way of the petitioner if he
presénts a fresh petition before the main seat of the High Court at Jabalpur which
had jurisdiction to entertain the petition and it is pursuant to the aforesaid
observations of the Division Bench that the petitioner has filed the present petition.

3. The facts’ necessary for adjudication of the issues raised before this Court by
the petitioner are that the petitioner, while working as Depot Incharge, at
Ashoknagar, was suspended and served with a charge sheet on 12-10-84 wherein
charges of misappropriation of 31.25.500 quintals of sugar between January, 1984
to April, 1984; misappropriation of five bags from the railway rake, received on
14-1-84 and production of false certificate in that respect; misappropriation of
Rs.20,500/withdrawn as labour advance; issuance of two false gate passes for
two trucks and threatening of the Assistant Manager, K.C.Yadav, during suspension
were levelled against the petitioner. After due enquiry an enquiry report was
submitted by the enquiry officer who found all the charges proved against the
petitioner and thereafter the disciplinary authority i.e. Senior Regional Manager
passed orders of removal of the petitioner from service on 23-3-86. The petitioner
filed an appeal against the brder of removal before the Zonal Manager which was
also dismissed by the impugned order dated 16-2-95. Being aggrieved by the
aforesaid, the petitioner has filed the present petition before this Court. )

4. The petitioner has assailed the impugned orders on two grounds, firstly, that
during the pendency of the disciplinary proceedings the Food Corporation of India
(Staff) Regulations 1971 which have been framed under section 45 of the Food
Corporations of India Act, 1964 was amended with effect from 31-1-86 and the
petitioner’s_disciplinary authority was redesignated as Regional Manager/Joint
Manager in place of Senior General Manager and his appellate authority was
redesignated as the Zonal Manager/Senior Regional Manager in stead of the Senior

~ Regional Manager and, therefore, on the date the impugned order of removal

)
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from service was issued i.e. 25 3-86, the petitioner’s ‘disciplinary authority was
the Regional Manager and not the Senior Regional Manager and in such
circumstances the-impugned order of removal from service deserves to be quashed
as the impugned order, in fact, has been issued by the appellate authority and has
resulted in depriving the petitioner of.a right of appeal-and in support of this

submission the learned Counsel for the petitioner has relied upon the judgment of -
-the Supreme Court in Surfit Ghosh v. Chairman & Managing Director, - United

Commercial Bank and others, (1995) 2 SCC 474..

5. The second contention ‘of the learned counsel for the petitioner is that the
disciplinary authority has failed to take into consideration the fact that the receipt-

invoice of the railways dated 14-1-84.indicates that there was shortage of five .
- bags of sugar in the rake recewed by them on 14-1-84 and, therefore, the charge

against the petitioner regardmg misappropriation of these five bags is misconceived
inasmuch as these five bags of sugar were, in fact; misappropriated and misplaced

by the railways and for such act of the railways the petitioner cannot be punished. -.

It is submitted that as the authorities have failed to take into consideration all

these facts, the impugned order suffers from perversity and desenres to be set
aside. - -

6. Per contra, the learned séhior counsel appeéring for the respondents, submits
that disciplinary proceedings were initiated by the Senior Joint Manager who was
the disciplinary authority at the relevant time-and though the Food Corporatlon of

about two months before the issuance of impugned order of removal by the Senior

Regional Manager, no prejudice was caused to the petitioner as lie was allowed _

the right to appeal before the Zonal Manager which was entertained and decided
by the said authority and in such circumstances the impugned orders cannot be

. India (Staff) Regulations 1971 was amended with effect from 31-1-86 i.e. just -

said to have caused any prejudice. The learned counsel for the respondents, in -

support of his submissions, has relied upon the judgments of the Supreme Court ini

. Balbir Chand v. Food Corporation of India Ltd., and others, (1997) 3 SCC

371 and Goa Shipyard Ltd. v. Babu Thomas, (2007) 10 SCC 662.
7.  As far as the second contention.of the learned counsel for the petitioner

regarding second charge relatlng to five bags of sugdr is concemed it is submitted .
by the learned senior counsel appearing for the respondents that it is apparent

from a ‘perusal of the enquiry report as well as:the orders of th¢ dis¢iplinary

authority and the appellate authority that the petitioner failed to, produce any

document before the enquiry officer to establish the aforesaid submissions: It is -

further submitted that in view of the positive findings recorded by all the authorities
against the petitioner in respect of charge No.1 and charges No. 3 to 5, evenifa

contrary finding could not have been recorded by the authority in respect of.the .

second charge, it ' would have not made any difference on the ultimate resu]t and

) the consequent order of removal of the petitioner.
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8. I have heard learned counsel for the parties at length and perused the record.

9. There is no dispute in respect of the factual aspect of the case to the extent
that the Food Corpotation of India (Staff) Regulations 1971 was amended with
effect from 31-1-86 and the disciplinary authority was- changed from Regional
Manager to the Senior Regional Manager. In the case of Surjit Ghosh (supra)

the regulations prevailing in the establishment of the United Commercial Bank

prescribed the disciplinary authority as Divisional Manager or the AGM
(Personnel) and the appellate authority as Deputy General Manager or any other
officer of the same rank with a further right of review to the General Manager
but in case of the petitioner therein the action was taken against him by the Deputy
General Manager who was his appellate authority as a result of which the appellant
was denied the right to appeal and also the right of review which lay only against
an appellate order and in such circumstances the Supreme Court held that the
action of the authorities of the United Commercial Bank resulted in discrimination
and caused serious prejudice to the petitioner therein by depriving him the right to
appeal and review. _ '

10.  In the case of Balbir Chand (supra) wherein the present respondent i.e.

Food Corporation of Indiz was a party, the impugned order was passed by the

Managing Director though the regulations prescribed the Zonal Manager as a
competent authority and in $uch circumstances the law laid down by-the Supreme
Court in Surjit Ghosh (supra) was pressed into services-but the Supreme Court
taking into consideration the fact that the order of punishment was issued by a higher
authority and that the petitioner had filed an appeal and availed of that remedy, held
that no discrimination or prejudice was caused to him and dismissed the petition.

11.  Similar view has-been taken by the Supreme Court in the case of Goa
Shipyard (supra) and the order of the High Court allowing the petition on the
basis of the aforesaid preliminary contention was set aside and the matter was
remanded back for adjudication on merits to the High Court in the following terms :

“15. Mr Rao next referred to the amended CDA Rules

. wherein it has been provided that for all officers up to and inclusive

of Manager, the disciplinary authority who can impose major

penalties is the General Manager/Functional Director and the

appellate authority is the Chairman & Managing Director.

According to Mr Rao, since the order of dismissal has been issued

by the Chairman & Managing Director who is an appellate

authority, the respondent has been deprived of his right of appeal

- to the Chairman & Managing Director. According to him, under

the amended CDA Rules the appellate authority is the Chairman

. & Managing ‘Director but as the major penalty has been imposed
by the Chairman & Managing Director, he cannot act as an

il




1]

ILR [2009] M. P,

NATHURAM Vs. FOOD CORPORATION OFINDIA

épp ellate authority and therefore the respondent has lost one form’

1663

of remedy available to him. We are unable to countenance to this o

submission. The respondent was not denied the right of appeal.
Undisputedly, the respondent filed an appeal before the Board of
Directors, as the order of dismissal was passed by the.CMD, and

‘the Board of Directors considered his appeal'and by a detailed
order dismissed the appeal on 27-9-1997, In fact, the Board of -

Directors independently considered the appeaI and while dismissing
the appeal held that Charges (11) (), (x)@), (x)(b), (xi) and (xiii)

are not fully or entirely proved and confirmed the dismissal order -
" on Charges (i), (vi), (vii), (x)(c) and (xii). The appeal was
considered independently by the appellate authority and a detailed .

order passed after application of mind. In such circumstances, we
arc clearly of the view that no prejudme whatsoever has been

. caused to the respondent as he availed an opportunity of an appeal
* before the Board of Directors as an appellate authority.

16, Mr Rao invited our attention to the decision of this Court
rendered in Surjit Ghosh v. Chairman & Managing Director,

- United Commercial Bank where this Court observed as ‘under:

(8CCp.477, para6)
“6. However, when an appeal is prov1ded tothe hlgher

-authority concerned against the order of the disciplinary authority

or of a lower authority and the higher authority passes an order

of punishment, the employee concerned is deprived of the remedy
~of appeal which is a substantive right given to him by the Rules/

Regulations. An employee cannot be deprived of his substantive

.right. What is further, when there is a provision of appeal against

the order of the disciplinary authority and when the appellate or
the higher authority against whose order there is no appeal,

exercises the powers of the disciplinary authority in a given case, -

it results in discrimination against the employee concerned.”

'17. In our view, this decision would be of no help to, the :

* respondent’s case on facts. As already noticed in the present case,

the respondentin fact, had availed the remedy of appeal and filed - .

- the appeal before the Board of Directors. That apart, the decision
.in Surjit Ghosh has been dlstmgmshed by this. Court in Balbir. .

" Chand v. Food Corpn. of India Ltd. It 'was pointed out asunder:

(SCCpp. 373-74, para 3)

"“3. The learned counsel for the pet1t10ner has raised the - e

contention that since the petitioner was requiired to be dismissed

by the‘dlsmphna_try authority, namely, anal Manager, who alonq is
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competent to remove him, the order of dismissal passed by the
Managing Director is bad in law. In support thereof, he placed
reliance on a judgment of this Court in Surjit Ghosh v. Chairman
and Managmg Director, United Commercial Bank®, It is an

~ admitted position that as a joint enquiry. was conducted against all

the delinquent officials, the highest in the hierarchy of competent

_ authority who could take d1sc1plma:y action against the delinquents
was none other than the Managing Director of the Corporation. In

normal circumstances the Managing Director being the appellate
authority shouid not pass the-order of punishment so as to enable
the delinquent employee to avail of right of appeal. It is now a
well-settled Iegal position that an authority lower than the appointing

_authority cannot take any décision in the matter of disciplinary
action. But there is 1io proh1b1txon in law that the higher authority

should not take decision or!impose the penalty as the primary
authority in the matter.of disciplinary action. On that basis, it cannot
be said thatthere will be discrimination violating Axticle 14 of the
Constitution-or causing material prejudice. In the judgment relied
on by the counsel, it would appear that in the Rules, officer lower

~ in hierarchy was the disciplinary authority but the appellate '

authority had passed-the order:removing the officer from service.
Thereby, the appellate remedy provided under the Rules was
denied. In those circumstances, this Court -opined that it caused

- prejudice to the: delmquent as he would have otherwise availed of

the appellate remedy and his right to consider his case by an
appellate authority on question.of fact was not available. But it
cannot belaid as axule of law that in"all circumstances the higher
anthority should consider and decide the case imposing penalty as
a primary authority under the Rules. In this case, a right of second
appeal/revision also was provided to the Board. In fact, appeal
was preferred to the Board: The Board elaborately considered
the matter through the Chairman. It:is not violative of Article 14
' (emphasis supplied)

- 18. The High. Courthad allowed the respondents’ writ. petition

- by upholding the prelumnary.contentxon that the CMD did not have

the authority and jurisdiction to pass the order of dismissal. It did
not consider the several contentions raised by the respondent on
merits. In the view that we have taken, the decision of the High
Court dated 25-11-2003 on the preliminary contention cannot be
sustained. We, therefore, st aside the order of the High Court
dated 25-112003 which-allowed Writ Petition No..414 of 1997 on

-

W

i

i
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. a preliminary ground. 'Consequently"t,he writ petition shall stand

* restored to. the file of the High Court. The High €ourt shall now

consider .the other contenuons ‘raised by the respondent-wnt
‘ pet1t10ner other than the issue answered by this Court.”

" 12,7 - In thg instant case Regulation 56 and Appéndix 2 of the Regulation of 1971

prescrgbe the disciplinary authority'and Régulations 67 and 69 provide for ﬁhng of.

.an gppeal and prescribe the. appellate authority, wh1le Regulation 74 provides for
. filing.of'a review before the Board. In'the instant case on the date the disciplinary

preceedmgs were initiated the Semor Regional Manager was competent to take
up the proceedings against the petitioner and imposé all the penalties but just two
months before the order of removal was passed, the Regulations were amended
with eﬁ‘ect from 31-1-86 prescnbmg alower authonty ie. Reglonal Manager, as
the lhsc:plinary authority as a result of whlch the drder of removal in the petitioner’s
case was lssued by an authority higher in rank than the dlsc:lphnary authority
prescribed in the Regulations. Appareritly, the petitioner did not take up this issue.
before the appellate anthority bt availed of the remedy of appeal before the.

* Zonal Manager and was permitted to do so and the’appeal was ultlmately decided -

by the impugned order.dated 16-2-95. Although the remedy of review under
Regulation 74 before the Board of the respondents was available to the petitioner,
butthe chose not to avail the same ; and opted for filing of a writ petition against the
order of the disciplinary authority and the appellate authority. ' N

13, Inview of the aforesaid admitted facts it is apparent in the instant case that

though the order of removal was passed by an authority higher than the one
prescribed in the Regulations as on the date the ordes - was dssued, no prejudice or

.diserimination resulted therefrom-as the petitioner successfully availed of the-
. remedy of appeal and even though the remedy of-review was also available to

him, he chose not to avail the same and in such circumstances the impugned
orders .of the disciplinary authority and the appellats authority cannot be held to

- be gither discriminatory or prejudlcnl to the interest of the petitioner as has been

held by the Supreme.Court in'the cases of ‘Balbir thmd (supra) and Goa Shipyard
(supra) In the faets and mrcumstances of the casg the rehance placed by the

g

" view of the subsequent Judgments of the. Supreme Court wherem ‘the judgment in

the.case of Surjit Ghosh (supra) was. considered and dlstmgmshed and as the
facts in the present case are totally dnfferent

14. . In viéw of the aforesaid discussion, I am unable to.agree with the learned
counsel for the petitioner as-far as his first conteptigp is concerned. '
15. The contention of the petitioner against the impugned orders on merits also
do not warrant consideration in view of the fact that there is concurrent findings -
of the disciplinary authority as well as the dppellate authority in respect of all'the-
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five charges levelled against the petitioner ‘whereas the petitioner in the present

petition has only taken up the issue against charge No. 2 regarding five bags of -

- sugar. From a-perusal of the record it is apparent that the disciplinary authority
and the appellate authority have applied their minds to charge No.2 and have
recorded a finding against the petitioner on account of the fact that no document
in support of his case was produced by him before the enquiry officer. -

16. In such circumstances, it caniot be said that the findings recorded by the

disciplinary authority and the appellate authority suffer from any perversity,

manifest illegality or unreasonableness warranting interference of this Court in

concurrent findings as held by the Supreme Court'in the case of Yoginath D.
Bagde Vs. State Of Maharashtra and another, (1999) 7 SCC 739.

17. Resultantly, as I do not find any merit in the pétition, the same is dismissed.
In the facts and circumstances of the case, there shall be no order as to costs.
: ' Petition dzsmrssed

"
Lo

ILR [2009] M. P, 1666
"'WRIT PETITION
Before Mr. Justice Rajendra Menon

' ’ . 3 February, 2009* :
RAMAKANT CHOUDHARY . ... Petitioner
Vs; _ o
DISTRICT & SESSIONS JUDGE GUNA & anr.© ... Respondents -

‘A, . .Service Law. - Constitution, Article 235 - Appointing authority - _

Control over subordinate Courts - Control on subordinate courts conferred
to High Court under Article 235 of Constitution is not confined only to matters
pertaining to District Judge or subordinate Judges but also expands to
ministerial officers and servants of establishment of subordinate Courts -
Although District Judge is appointing authority, however, if control exercised
by High Court with regard to functioning by District Courts in the matter of
recruitment and appomtment it cannot. be said that the same is unsustainable
or illegal. o (Paras 13 t6'17)

F. W Ay - ﬂﬁﬂﬁaﬂ%@zzas—ﬁgﬁﬁnﬁﬁm arefieer

- ST W PEET - wfum @ e 235 @ Al ww NmTed @ e

aﬁwmmﬂmﬁaaw%ﬁmm@wmmmﬁﬂwﬁaﬁ.;

. Gt A S e & afd aRfieRer SIrarerdl Y ey TR IR ok,
PR 99 fIwm & — Fait Ry =i g mter 2, g afe wlf ok
forafy & wTer  Rren =amRTerl R @ WY B Wy e SR g R
T WA fasat T, O 98 987 SET O hdl {6 9% 7 e e ardn a1 ey §

*\W.P. 'No.5131/2005(5) (Jabalpur)
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B.- Constltutwn, Articles 235 & 309 - Subsequent correction of
number of reserved vacancies - One post each. reserved for SC and OBC in

- advertisement issued for récruitment of Process Writer - interview was held

as per the advertisement - However on ‘recalculation it was found that no
post of SC or OBC is available - Merely because advertisement speaks about
availability of vacarcy in SC and OBC category, that does not mean that
respondent is estopped from re- examrmng the matter. g (Para 19)

WL WP, a9 235 7 300 — ARG RPN @ wwer w7
TeaTqad] Waes — AR oEs B adl B fry IR fimE eyl oty
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C. Constitution, Article 309 - Empanelment - Mere empanelment -
of petitioners does nof confer upon Ihem any Iegal right to seek appointment.
(Para 20)
T, <dfaEn, ma%@aaog—vﬁﬁﬁwfﬁmm Tifel &1 DI
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Cases referred :

(1992) 4 SCC 10, (2001) 6 SCC 380, 2004 AIR SCW 5768, (2006) 3 SCC
330,

A D. Deoras with R.K. Jaiswal, for the petitioner:
PR Bhave w1th Bhanu Pratap Yadav, for the respondents
ORDER

RA'JENDRA MENOﬁ, J. :—As the questions involved and the legal issues are
common, all the three petitions are being heard «ad decided by this common

- judgment,

2, For the sake of convenience avermenis made a.nd the documents filed in
W.P. No.5131/2005(s) is referred to.

3.,  Petitioners in all these three petitions submitted applicéitions in the office of

" ‘District and Sessions Judge, Guna, seeking appointment in pursuance to the

advertisément issued vide Annexure A/1. By the aforesaid advertisement process
for recruitment to the post of Process Writer (Assistant Grade III) were initiated.
The recruitment was for filling up seven posts. Out of the seven posts of Process
Writer, one post was reserved for Scheduled Caste candidate, one for Scheduled
Tribe, one for OBC and four for General Candidate. Petitioner Ramakant
Choudhary in W.P. No.5131/05(s) submitted his application secking appointment
on a post reserved for Scheduled Caste candidate. Petitioner Sunil Sharma in
[ ]
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W.P. No.5133/05(s) sought appointment in the General category and petitioner

Anand Suryavanshi- in .\W.P. No. 5132/05(s) sought appointment on the post

reserved for OBC candidate. .

4. Itis case of the petitioners that all of them were eligible for appointment and
finding them to be so they were noticed vide Annexure'P/2 on 7.7.2004 to appear
in the written examination which was scheduled to be held on 25.7.2001 on 11
a.m. It is stated that they appeared in the written test and on being found successful
" they were cailed to appear in a interview to beheld on 26.9.2004- vide
communication Annexure P/3 dated 9.9.2004. On.being found successful it is
stated that the District and Sessions Judge vide his memo dated 16.11.2004
Annexure. P/4 informed the petitioner Ramakant Choudhary that the caste
certificate attached with his application had expired and therefore, he was directed
to submit the requisite caste certificate: issued by the prescribed authority within
seven days. It is stated that the petitioner Ramakant Choudhary complied with
the aforesaid direction. In the case of petitioner Ahand Suryawanshi vide similar
memo dated 16.11.2004 Annexure ‘A/4' he was dirécted to submit certificate of
pérmanent. residence and caste certificate. This petitioner also complied with the
said requirement. In the case of petitioner Sunil Sharma it is stated that no such
communication was received. Further after following the aforesaid procedure it
is stated that the District and Sessions judge who is'the appointing authority as per
the Recruitment Rules instead of issuing appointment orders to the -selected
~ candidate i.e. all the three petitioners forwarded the selection proceedings and
- the seléct list for approval to the - Registrar General of -the High Court in
~accordance to sbmg:_ﬁc_lrrihistrative and expcutivte‘instructions issued in this regard.

.5."  According to the petitioners even though they were found suitable in this
process of selection and they had complied with all the formalities in this regard,
the District and Sessions Judge who was the appointing authority forwarded the
matter to the Registry of the High Court for approval which was not neéded.
When the matter came to the High Court it is stated that in the case of petitioner
_Ramakant Choudhary further objection was raised to.the effect that the computer
education certificate of this petitioner is not-from an approved. institute and
- therefore, he was directed to submit the requisite certificate. D.0O. Letter in this
" regard is filed as Annexure A/6. Itis stated that this petitioner complied with the
aforesaid requirement-also vide Annexure A/7 but still when no appointment order

. was issued and when the District and Sessions-Judge appointing authority, legally.

bound to issue appointment order did not do so, this petition was filed. Similar

action was taken in the case of petitioner Anand Suryawanshi also but in his case”

he. was -directed to produce certain documents with regard to his residence and
caste vide Annexure A/5 filed in his petition which is said to have been complied with.

6. Grievance of the petitioners now in these petitions are that even though it is

the District and Sessions Judge who was competent to make the selection and he.

6
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havmg selected the petitioners in the catégory imentioned in each of the cases,
referred the matter to the High Court-and on the ground that vacancies in the

" reserved category are not available or that the Certificate is not proper, appointment

orders are not being issued. Petitioners contended that once under the recruitment
rules, it is the District and Sessions Judge who is empowered to make appointment,
referring the matter to the High Court and seeking approval of the High Court

~was not required, It is stated that the High Court cannot interfere in the matter
- and refuse appomtment t6 the petitioners when the Recruitment Rules provide for

appointment in accordance to the said Rules and the appointment is made by the

.. District and Sessions Judge who is the appointing authority. By referring to the

Recruitment and Conditions of Service of Contingency Paid (District and Sessions
Judge) Employees Rules, 1980, it is emphasized by the learned counsel that the
appointing authority under the aforesaid Rules is the District and Sessions Judge
and therefore, the action initiated at the instance of the High Court which is not
the authorized statutory authority in the matter is unsustainable. It is the case of
the petitioners that when the District and Sessions Judge is the statutory appointing
authority' referring the matter to the High Court and thereafter refusing to issue
appointment order on the objection of the High Court or without approval of the High
Court is an action which isnot penmssxble under the Rules and therefore, insustainable.

7. The second limb of argument advanced by Shri A. D. Deoras, learned
Senior Counsel was that in the notice Annexure A/l seven vacancies notified -
were determined after considering the reservation roaster as is apparent from the
indications’ made in the said advertisement. It is argued by *him that once the
advertisement is issued after determination of vacancies as per the roaster then
conténding that the vacancies is not properly determined cannot be accepted and
respondents are estopped from changing the vacancy position on the ground that
100 point roaster is not properly followed. The third ground advanced at the time
of hearing was that in case of all the petitioners all the requisite information and
documents sought for by the District and Sessions Judge was forwarded and on
being satisfied when the District and Sessions. Judge had forwarded the list to the

" High Court then the High Court could.not go back on the list on the ground that

_some documents produced particularly the certificate about qualification pertaining

to computer education being not approved, cannot, be raised as a ground when
such an objection was not raised on any earlier occasion. That apart it is stated

- that the-certificates produced by the petitioners pertaining to computer education -

is from a recognized mstltute and-on the aforesaid ground appointment cannot be

- denied to the petitioners. " Accordingly petitioners subrrutted that they are entitled ’

to the relief claimed in this petmon

8.  Respondents have refuted the aforesald and have filed a return, 1n each case
and according to the return of the respondents the High Court is empowered
under Art1cle 235 of the Constitution to interfere in the matter and as the High
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Court has power to control functioning of the subordmatc courts action 1mt1ated is .
proper.and not vitiated. It is the case of the respondents that petitioner Sunil .
Sharma in W.P, No.5133/05(s) was not recommended in the selection process
conducted and therefore, he cannot claim "any relief. However, as far as
. petitioners Ramakant Choudhary and Anand Suryawanshi are concerned it is
pointed out that as per Memo issued by the High Court on 14th October 1999 and
further vide 16th August 2004 approval of the High Court is necessary and when
* the matter was -scrutinized by the High Court it was found the reservation
policy and the requirement of the statutory provision as per Anusuchit Janjati Aur
Anya Pichhada Varg ke Liye Arakshan Adhiniyam 1994 and 1998 have not been
followed. Only one post was vacant in the reserved Scheduled Tribe category and
no posts was available in the OBC and Schediled' Caste category and therefore, -
Ramakant Choudhary and Anand Suryawanshi cannot seek appointment as ‘the -
~ vacancies indicated in their respective category was found to be not in existence
~ and therefore, it was not approved, It is further stated that the petitioners
Ramakant Choudhary and Anand Suryawanshi have not submitted -proper
certificate from an approved Computer Education institute and therefore, they

" were not selected. Case of the respondents are that the 100 point roaster was.

not properly followed before issuing the advertisement and as the certificate with
regard to fulfilling the qualification of computer education was not from an approved
university or authority name of pétitioners Ramakant Choudhary and Anand
Suryawanshi were not approved. Accordingly, respondents have refuted the claim
. of the petitioners. -

9, Hawpg heard learned .counsel for the par_ties and. on consideration of the
facts that have.come on record it is seen that the following questions arise. for
consideration:- (1) The first question is as.fo whether the power and control
exercised by the High Court and the. approval sought for by the District and
Sessions Judge was proper or not and to what extent power under Article 235 can
be exercised by the High Court in the matter of recruitment process? (2) The
second question would be as to whether refusal to accord approval by the ngh
Court in case power exists on the grounds raised in the return is justified or not?

10.  As far as the first question is concerned it would be seen that the control
vested in the High Court with regard to functioning of the subordinate Courts is
contemplated under Article 235 of the Constitution. - Article 235 of the Constitution
makes a provision with regard to control of the High Court over subordinate Courts.
In fact, Chapter VI of the Constitution deals with Subordinate Courts and the
procedure for appointment of District Judge, Validation of appointments of, and
judgmentg. Recruitment of persons other than distruct judges to the judicial service,
Control over subordinate courts, interpretation of the expression “district judge”
and ‘judicial service” and application of the provisions of Chapter VI to certain
class or classes of magistrates. Article 235 of the Constitution reads as under ;-
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- 7235, Control over. subordmate courts - The control over

: dlStI'lCt courts and courts subordmate thereto mcludmg the posting
. and promotlon of, and the- gra:nt of leave to, persors-belonging to

. ."the judrclal service of 4 State and holdmg any-post inferior to theé
. post of district _]udge shall be vested i in the High Court; but nothing
- in this article shall be construed as taking away from any such

__person any right of appeal which e may have under the law -

' '.regulatmg the condmons of his service or as authonsmg the High'

Court to deal with him .otherwise than in accordance wrth the
+"conditions of hlS semce prescnbed undersuch law.”

11. The provlsron of Artrcle 235 itself was considered by the Supreme Court in

‘the case of R M. Gurjar and another Vs: High Court of Gu_]amt and others -

- (1992)4 SCC Page 10, in that case the question involved was as to whether the

.control vested in the High Court under Artlcle 235 of the ¢ Constitution extends to

. numsterlal officers. and servants in the estabhshment of the subordinate courts or .
only to the District Judge and the other hj udges and presiding officers in accordance

N tothe expressmns and i mterpretat:on tothe ¢ expressrons “district Judge” and “judicial .

semce

12 In the case of R M. Guijar (supra) the Supreme Court was dealing with a
Judgment rendered by a Full Bench of the Gujarat High Court, wherein this question -
arose, it is seen that faced. w1th some difficulties on-account of interpretation to

‘Article 235 made by dlﬂ‘erent Benches a- Learned Single Judge of the GUJa.rat -
" High Court referred the followmg two questlons to be decrded by a Iarger Bench.

The two questions referred to are :

“(1) Whether the" Hrgh Court or -ifs adm1mstrat1ve srde
has _]unsdrctron to enhance the penalty imposed by the District
Judge upon a membet of the ministerial staff of the subordinate

- court in exercise of the powers of review. conferred by Rule 23 of
-the Gujarat Ciyil Services (Drscrphne and Appeal) Rules 19717

(2) Whéther the control vested in the High Courts under Artrcle :
235 of the Constitution is exercisable only over members. of the ‘
‘judicial service of the State as defined inr Articlé 23 6(b) o whether
the ministerial officers and servants on the establishment of'the-
'sub-ordlnate courts are also uItrmately subject to such control?”-

The Full Bench of the ngh Court dealt. w1th questlon No.2 and recorded a

conclusron ‘that the ‘control under Article 235 of the Constitution extends 1o the

ministerial officers’ and servants of the establishinent of the sibordinate Courts -
.also and after interpreting Article 235 and the Discipline and’ "Appeal Rules, the i
. first question was also decided against the petitioners. . The Supremé Court in the- -
case - of R M. Gurjar (supra) examined. both these quest:ons and as far as the A
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second question is concerned in para 7 recorded the following. conclus1on with

- regard to the aforesaid question :~

" “We are also of the opinion that the answer to the second
questlon as rendered by the Full Bench of the H1gh Court is
unexceptional and does not call for any interference.” -

13. Keeping in view the aforesaid principles laid down by the Supreme Court it
is clear that the control on subordinate courts conferred tothe High Court under
Article 235 of the Constitution is not confined only to matters pertaining to the
District J udge or other subordinaté Judges but also expands to mmlstenal officers
and servants of the establishment of the subordinate courts.

14. In that view of the matter, even though the District Judge is the appointing
authority for Class III and IV staff but the Chief Justice of the High Court on the
basis of power vested on him vide delegation from the Full Court has issued certain
guide lines and directions warranting information with regard to appointment and
recruitments to be sent to the High Court, certain procedures to be: followed and
thereafter the appointment to be made. In this regard the instructions and guide
lines issued by the High Court are contained in Annexure R/l dated 16.10.99,
Annexure R/3 dated 16th August 2004 and the reasons for domg so is available in
the note sheet Annexure R/4.

15. Even though the District Judge is the appointing authority but by virtie of the
powers vested under Article 235 if the High Court has prescribed certain procedures
" to be followed and for verification of the said procedures if the records and
information are called from the District Courts and certain‘ observations made
" and control exercised with regard to functioning by the District_ Courts in the
matter of recruitment and appointment, it cannot be said that the same is
unsustainable-or illegal when the constitutional mandate under Artlcle 235 permits
for the same. ;

16. Inthe present case, the District Judge referred the matter to the High, Court
only in view of the aforesaid requirement and when the High Court had pointed
out some irregularities in the matter, the District Judge has accepted the same and
has-refused to issue appointment orders. The procedure so followed is nothing
but the exercise of power by the High Court and acceptance of the same by the
District and Sessmns Judge and in doing so no error is conumtted which warrants
-1nterference :

17 - Even though the power of appointment is. vested with the District and
Sessmns .Tudge and in exercise of the control granted over the subordinate Courts
by the Constitution when the matter is scrutinized and the High Court makes
certain, observauons or instructions in exercise of that power and on acceptance
of the same the District Judge changes his initial opinion and recommendation, it
cannot be said that the District and Sessions Judge’s power for appointment is
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taken away or that the High Court has interfered with the statutory jurisdiction of

the District Judge available in his capacity as an appointing authority. In fact the - -

District and Sessions Judge after initiating the selection process forwarded the
proceedings and select list to the High Court for its consideration and when the
High Court pointed out some irregularitiés.in the same, the District Judge.has
accepted it and has refused to isstie appointmeént order. This is what has happened

in the matter and therefore, the- argmnents of Shri A. D: Deoras, learned Senior - -

counsel with tegard to the intérference made by the- High Court and breach'of .-
statutory provisions pertaining ta powers of the .District and Sessions Judge being; |

.infringed cannot be accepted and therefore, question-No; 1is answered against the ..

petitioners as it is found that the pmcedure followed ang the action is in accordance .
to law. ' : . AT . :

18, As faras the: second questlon and refiisal: to appomt on ment-'
consideration is concerned, fromthe return filed by the respoudents ‘it is seen that

the selection committee with regard to General candidate recommended.the name. ‘
of three persons namely, Sumit Dwivedi, Ajay Kumar Dave and Jagdish Sharma.

. In the OBC category petitioner Anand Suryawanshi was recommended and in

the Scheduled Caste Category petitioner Ramakant Choudhary was recommended

and in Scheduled Tribe category-one Jagat Singh Dabar was recommended, In

the General category only four posts were available. . According to the return

. filed by the respondents, for three posts Sumit Dwivedi, Ajay Kumar Dave and-

Jagdish Sharma were recommended and for one post due to transfer of an.
employee from Gwalior in the category of Assistant Grade III and his postmg i’

. the establishment of District and Sessions Judge, Guna the posts was not available, .

as there were only three vacancies in this category. - THat being so for the three

. vacancies available as.per merit, three persons have been appointed and petitioner .

Sunil Sharma who is claiming appointment in this category cannot be appomtcd as-
all the four posts are filled up by the process initiat={.

19. As faras appointment in the OBC and Scheduled Caste category is concemed 3
.respondents have pointed out that after scrutiny .of the available vacancy in
-accordance to the 100 point roaster, it is found that only one post'in the category

of Scheduled Trlbe is available and against this one post one Jagat Singh Dabar
has been appomted Respondents have pointed out that-they have récalculated
the vacancies as per the Adhiniyam-of.1994 and 1998 and the 100 pomt roaster
and it is seen that no vacancy m the Scheduled Casté and OBC category is
available, Merely because the advertisement speaks about availability of vacancy
as per the roaster, that does not mean the respondents are estopped from re-
examining the matter. If earlier some mistake is committed in calculating the
vacancy and if on subsequent scrutiny this mistake is detected respondents are
well within their right in making correction of the said mistake. When vacancies
are not available in the category of Scheduled Caste and OBC category
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-respondents cannot be mandated to make appomtment of the two petltloners'
‘ ‘Ramakant Choudhary or Anand Suryawanshi. Contentlon of Shri Deoras;, learned.

. Senior Counsel to the effect that once the advertlsement is issued as per the 100
. point roastet, the vacancies are indicated to be ex1st1ng is.not correct. Respondents

.can always reassess the matter and in the absence of any arbitrariness or illegalityin -

such reassessment being pomted out, interference on tlus ground is not penm551ble
20, Infact this, is a case where petitioners name are empanelled and after

empanelment for the reasons as indicatéd hereinabove, the appointing -authority .

has refused to issue orders of appointment. Mere empanelment of the petitioners
does not confer upon them any legal right to seek appointment. Inclusion in the
panel does not confer any such enforceable right. This principle is' Jaid down by

the Supreme Court in the cases of All ‘India SC and ST Employees,

Association and Another Vs. A, Arthyr Jean and others, 2001(6) SCC 380,
" Punjab State Electricity Board and others Vs. Malkiat Singh, 2004 AIR SCW
5768, $0 also in the case of State of U.P and others Vs. Rajkumar Sharma and

others 2006¢3) SCC 330. In that view of the matter, empanelment by the District

Judge does not mean that petitioners ‘are entitled to'be appointed. The District

Judge after empanelment can always 1efuse to issue appomtment order on cogent B
- - and justifiable reasons being estabhshed - ‘

-21. That apart from the records it is seen that as: per the advertisement knowledge
of computer was a mandatory requlrement and certificate from a approved institute

imparting computer ‘education was to be submitted. In tlie case of petitioners -

Anand Suryawanshi and Ramakant Choudhary the certificate of compitter - ‘

education and knowledge submitted.does not indicate that the institute which has -

issued this.Certificate is approved by any Government, Authority, Un1ver51ty or

estabhshment The certificate in this regard submitted by the petitioners .and. .

- available on record only indicates-that they have undergone some computer '

education in the case of Shri Ramakant Choudhary from Harsh Computer Centre,

Raj garh. Thereis niothing to mdrcate that this institute is approved by the Government :

or any other University or authorlty empowered under the rules to’ approve the
institute. Similar is the position in the case of petitioner | Anand Suryawanshi. In-

‘his case certificate is issued by Computer Point, Computer Services, Guna vide

"Annexure P/5: This Certificate also does not indicate a§ to by which "authority,

4)

government or university this institute or centre is approved. -In:the absence of .

~ fulfilling qualification of computer education from.a- recognrzed 1nst1tute or
university, objection of the respondénts ¢annot be overruled merely on: the ground

.- that on earlier occasion, District and Séssions Judge had approved the Certificate
or qualification. The District and Sessions Judge’s approval is subject to further -

scrutiny by the ngh Court and if on such scrutiny the High Court has pomted out
" some irregularity which is accepted by the District and-Sessions Judge, the same
cannot be termed as illegal warranting interference into the matter.
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22. . Accordingly, in the facts and circumstances of the case finding the action of
the respondents to be based -on proper consideration, in dccordance to the
requirement of law, no case ds .made out for interference. Accordingly, all the
three petitions are dismissed .without any order as to costs.

' Petition_ dismissed.

—————
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WRIT PETITION
- Before Mr. AK. Patnaif, Chief Justice & Mr. Justice Ajit Singh

o . 13Febiyary, 2009* |

SUNIL, KUMAR MISHRA (DR ' ... Petitioner
Vs. ' '

STATE OF M.P. & ors. ' _ ... Respondents

rurveda/Homeopathy/Unani Medical Cadre Contract Service
(Appuintment and Corditions of Service) Rules, M.P. 2006, Rule 5 -
Appainptment of Medical Officers - Scrutiny for interview on the basis of
marks .obtained in Gradupte level - Held - Valid - Rule 5 provides minimum
qualification as Bachelor degree - It further provides that in case large
number of applications are received, the selection committee will reserve the
right to reduce the number of candidates three times the available post on
the basis of eligible «candidates - Assessment of merit of eligible candidates
would ;only be pogsiple by .considering the marks obfained. in Graduate level
and not by considering the marks of some of the candidates who had obtained

Past Graduate degrge or diplania - Petition dismissed. " (Paras 5 & 6)
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EK. Kauray, for the petitioner.
Samdarshi Tiwari, G,A., for the respondent Nos.1 to 3.
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ORDER
The © Order of - the Court was  delivered by

- A K. PatnaIg, C. J. :—The Indian System of Medicine and Homoeopathy, Madhya -

Pradesh, Bhopal issued an advertisement in May, 2007 inviting applications for

filling up 200 posts of Medical Officers in Ayurved, Homoeopathy and Unani on -

contract basis at the Primary and Community Health Centres at district level
ynder the scheme of National Rural Health Mission. The selection and appointment
was to be governed by the ‘Madhya Pradesh Ayurveda/Homeopathy/Unani Medical
Cadre Contract Service (Appointment and Conditions. of Service) Rules, 2006
(for short ‘the Rules of 2006). In response to the advertisement, the petitioner
amongst others applied, but the petitioner was not called for interview. Aggneved
the petitioner has filed this writ petition for appropriate reliefs.

2. Mr. P.K. Kauray, learned counsel for the petitioner submitted that before
calling the candidates for interview, only the marks obtained by the candidates at
the Graduate Degree level have been taken into consideration and no marks have
been allotted to the petitioner and other candidates who have obtained Post
Graduate Decree/Diploma and as a result, the petitioner as well as other candidates
who had got Post Graduate Degree/Diploma, have not been called for interview.
He submitted that the respondents have thus contravened the provisions of sub-
. rule (7) of Rule 5 of the Rules of 2006 which clearly provided that marks have to
be allotted to a candidate who has obtained Post Graduate Degree/Diploma out of
total of twenty marks and therefore, the entire selection should be set aside by the
Court and the tesponderits should be directed to conduct the selection afresh.

3. M. Samdarshi Tiwari, learned Government Advocate, on the other hand,

rélying on the return filed on behalf of the respondents submitted that the Note
below sub-rule (7) of Rule 5 of the Rules of 2006 clearly provides that in case the
applications received for the posts are in large number, the selection’ committee
will have the right to reduce the number of candidates three times to the available
posts by adopting the procedure as prescribed in the advertisement and in the
advertisement it was specified that in case applications received are inlarge number,
the candidates may be called for interview three times to the available posts, on
the basis of their merit. He submitted that sub-rule (4) of Ruile 5 of the Rules of
2006 prescribed the ‘minimum -educational qualification” as per Schedule and
applications of candidates were scrutinized by fixing a.bench mark on the basis of
marks obtained at the graduate level {minimum educational qualification) and
accordingly, the merit of the candidates was determined and candidates as many
as three times the nuniber of available posts were calleéd for interview and in such
a selection process, the petitioner and other candidates who may have obtained
Post Graduate degree/diploma could not be called for interview.

4, Sub-rules (4) and (7) of Rule 5 of the Rules of 2006 which are relevant for
deciding this case are extracted herein below: '
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“S,"  Selection and method of appointment -

-{4) Minimum Education Qualification- - Miniinum
Educatmnal quahﬁcatmn for the appointmént of the candidates,
shall be as specn?ied in the schedule.

(7) Recommendation of the Selection Committée -
The selection committee shall make its recommendation after
making its assessment of the candidates on the basis of marks .
awarded to the candidates in the' following manner, namely:-

() In the ratio of: marks obtained at 60 marks
Graduate degree level.

(b) Post Graduate nDegree/DlpIoma 20 marks
(9 lngerylew A 20 marks.
Total ~ ~ 100 marks.

Note - In case of the applications received in.large numbers, |
the selection committee will reserve the right to reduce the number
of candldates 3 times to-the available posts by adoptmg the
procedure as may be spec1ﬁed in the advertisement.”

5, It will be clear from sub-rule (4) of Rule 5 of the Rules of 2006 that the -
© minimum educatlonal quahﬁcatlon for appointment of candidates has been specified

in the Schedule to the Rules of 2006., Column 3 of the -Schedule to Rule 5 as
arnendcd by the notification dated 17th Apnl 2007 provides that the minimum

. quahﬁcatlon would be a Bachelor Degree in Ayurved/Homoeopathy/Unani system

of medicing from any University established by law and recognised by CCIM
(Central Council of Indian Medicine), CCH {Ceritrs Council of Homoeopathy) or
four year Diploma (DHMS) awarded by any board/council recognized by CCH
anid registered under the law. Thus, candidates must have this minimum educational
quallﬁcatlon as prescribed in Column 3 of the Schedule to the Rules of 2006 a.nd
need not possess a post-graduate degree/diploma. Accordingly, for the purpose
of deterrmnmg the merit of all the eligible candldates who had applied pursuantto
the advemsement the marks secured by the ca,ndldates in the degree or diplema
course, as mentioned in column 3 of the Schedule to-the Rules of 2006 had to be
considered and the marks secured by the candidates in the post graduate degree/
diploma could not be considered. To put it dlﬂ'erently, if the marks sccured by
some of the candidates who had obtained post graduate degree/diploma were
considered, there could be no comparison of merit of such candidates having post
graduate degree/diploma with' candidates who do not have post graduate degree/
diploma. The procedure for determining the merit-of all eligible candidates for the
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";’-purpose of ﬁndmg who amongst them would ‘be called for interview adopted by -
the selection committee thus was a fair procedure and cannot be held to be arbltrary,

or violative-of Arts. 14 and 16 of the- Constitution of India.

6. A reading of sub-rule (7) of Rule 5 of the Ruiles of 2006 further makes it

clear that the selection committee will have to make its recommendations after
making assessment of the candidates on the basis of marks awarded to the
candidates in a manner indicated in sub-rule (7) of Rule 5 of the Rules of 2006.

There is nothing in sub-rule (7) to Rule 5 to show that before-the. interview, the
marks of those candidates who have obtained post-graduate degree/diploma have
to be considered. Rather, the Note below sub-rule (7) of Rule 5 of the Rules of
2006 states that in case large numbeér of applications are received; the selection

committee will reserve the right to reduce the number of candidates three times -

to the available posts, by adopting the procedure as may be specified in the
advertisement. The procedure prescribed in the present case was to confine the
interview to candidates three times the number of available posts on the basis of
merit of the ehgrble candidates. As we have scen, comparative assessment of
merit of all the eligiblé candidates would only be possible by considering the marks
secured in the graduate degree or'diploma and not by considering the marks of
some of the candidates who had obtained post graduate degree or diploma. Thus,

the procedure adopted by the Selection Committee was also not in contravention
of sub-rule (7) of Rule 5 of the Rules of 2006 as contended by Mr. Kaurav.

7. Moreover in M.P. Public Servrce Commrss:on vs. Navnit Kumar Potdar,
1994 (6) SCC 293 cited by Mr. Samdarshi Tiwari, the Supreme Court has taken a

view that if large number of applicants were called for interview in respect of -

four posts, interview is bound to be casual and superﬂuous and the members of
the interview board shall nat be in a position to assess properly the candldates in
which case the séarch and selection of best amongst the applicants, which is the
sole purpose of interview, would be frustrated In our considered opinion, as long
as the selection committee, while short- hstmg the candidates for the interview for
"a few posts, adopts a fair procedure and the procedure is not in violation of the
statutory rules, the Court in exercise of its power under Art.226 of the Constltutlon
. of India, should not interfere with the selection process

8. For the aforesaid reasons, we do not find any merit in the writ petition and
accordingly we d1smrss the same. Thore shall be, no order as to costs.

Petition dzsmrssed

Rl
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: - WRIT PETITION :
Before Mr. A.K. Patnaik, Chief ) Justice & Mr. Justice Ajit Smgk

13 Februaly, 2009
SUNIL TIWARI : A . ... Petitioner
VS- . : . . .
STATE OF M P..& ors. oo - ... Respondents

A.  National Security Act (65 of 1980), Section 3- Preventwé Detention
- Public Order - Order of detention - Three alleged offending acts of petitioner
- Staged riotous demonstration by blocking the road - Kidnapped one person
and brutally murdered him in the Jungle - Abused and threatened to kill the

. family of a person - No narration in the grounds of detention that the alleged
acts committed by the petitioner created any terror in the locality - Incident cannot

also be said to have affected even tempo of life of any Iacahty Incident has no

" nexus with public order - Order of detetion quaskhed. " (Paras 9 to 11)

F. ?Tg’mmmaﬁérﬁm(weoaﬂes)wa—ﬁﬁﬂa?ﬁﬁﬂ—-
e =awel — FfRE F71 AR ~ 9= & I 7% s 7. - a7l aaeg oo
TEPA TS I — T AT FT 2oexer foar ok Wad F w6 e s

- W - TR TS BT R T A P IRAIR Y wear v B e ) — PR @

ARl ¥ B1E 9o 78 6 7 grT R T ol T A 3ae ¥ DI ae v

- — geAT fOE goms A olias &Y TRy B N wAifaa SR areh o € el @ wad! -

HEAT BT Fh Al ¥ B wrEy A - P BT ety afraive |

B. Nationai Security Act (65 of 1980), Section 3 - Preventive _
Detention - Offences commiited in the years 1987-2004 have no proximity to

) rmpugned order of detention passed in the year 2008. . (Para 12)

&l ‘\’T@"Fﬂ“\'ﬂmmﬁm {1980 BT 65), GRT 3 — fraRT FRIE —
a9 1987—2004 H fFa T amvra’ranmfzooaﬁ LIIEG] %& ﬂ'&ﬁﬁaa‘) amefe ameer
¥ B¢ e T 3 '
Cases referred :

AIR 1974 SC 1264, AIR 1974 SC 1336 AIR 1975 8C 473 AIR 1992 SC 687,

Manish Tiwari, for the petitioner.
Vivekanand Awasthy, Dy.G.4., for the respondents

ORDER

The Order ~ of the. Court was dehvered - by
A.K. Parnaig, C. J. :=In this writ petition filed under Arncle 226 of the
.Constitution, the petitioner has challenged the order of detention, detaining him
‘under Section 3(2) of the National Security Act 1980 (for short “the Act”).

*W.P. No.9174/2008 (Jabalpur)
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2. The facts briefly are that on 3.4.2008 District Magistrate, Katni, in exercise
of powers conferred under sub-Section (2) of Section 3 -of the Act passed an
order of detention, detaining the petitioner in the Central Jail, Jabalpur. The matter -
was referred to the Advisory Board and pursuant to the opinion given by the
. Advisory Board the State Government confirmed the order of detention and directed

- that the petitioner shall continue to be under detention for a period of 12 months
from the date of detention till 2.4.2009. Aggrieved, the petitioner has filed this
writ petition praying for quashing the order of detentlon

3. " Mr. Manish Tiwari, leamed counsel for the petitioner, submitted that the
detention order has been passed against the petitioner for political reasons and
was necessitated under Section 3(2) of the Act and this would be clear from the
grounds of detention served on the petitioner. - y

4. Mr. Vivekanand Awasthy, leamned Deputy Government Advocate on the
other hand, submitted that the grounds of detention served on the petitioner would .
- show that right from 1987, the petitioner has-been indulging in various criminal
acts and considering the propensity of the petitioner to commit repeated violent
acts, the District Magistrate, Katni, passed the order of detention under sub-Section
(2) of Section 3 of the Act and on the basis of the opinion given by the Advisory
Board, the State Government has confirmed the order of deténtion.

5.  The law is well'settled in Lakshman Khatik Vs. The State of West Bengal
AIR 1974 SC 1264, Golam Hussain Vs. Commissioner of Police, Calcutta AIR
" 1974.SC 1336 and in Gora.Vs. State of West Bengal AIR 1975 SC 473 that there
must be a close proximity between the offending acts mentioned in the grounds of
detention and the order of detention and there should not be too long and
unexplained ‘intervals between the offending acts and the order of detention. The
Supreme Court has; however, held that no mechanical test by counting the months
of the interval is sound and it ali depends on the nature of the acts relied on, grave
and determined or less serious and corrigible, on the length of the gap, short or
long, on the reason for the delay in taking preventive action, like information of
participation being avallable only in the course of an investigation:

6.  The Supreme Court has also held in series of cases that there is a clear -
distinction between ° law and order’ and ‘public order’. In Victoria Fernandes .
Vs. Lalmal Sawma and others, AIR 1992 SC 687 the Supreme Court held: .

"“The distinction between the areas of ‘law and order’ and
‘public order’ is one of degree and extent of the reach of the act
in question on society. It is the potentlahty of the act to disturb the
gven tempo of life of the community which makes it prejudicial
to the maintenance of the public order. If a contravention in its
effect is confined only to a few individuals directly involved as
distinct from a wide spectrum of public, it would raise the problem

A
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of law and order only: It is the lerigth, magnitude and intensity of
the terror wave unleashed by a particular eruption of disorder that
. - helps distinguish it as an act affecting ‘public order’ from that
' ‘concerning law and order’. The question to ask is.: Does it Iead 10
disturbance of the current life of the community so as to amount
to a disturbance of the public order or does it affect merely an
. individual leaving the tranquillity -of _the society undisturbed?
. This question has to be faced in &very case on its facts. (Sec : D
Ram Manohar Lohia v. Stateé of Bihar, (1966) I SCR 709 : (AIR
1966 SC 740); Arun Ghosh v. State of West Bengal, (1970) 3
SCR 288: (AIR 1970 SC.1228); Ram Ranjan-Chatterjee v. State
- of West Bengal, (1975)'3 SCR 301: (AIR 1975 SC 609); Ashok
Kumar v. Delhi Administration, (1982) 2 SCC 403: (AIR 1982
SC1143)» = - -

7. Keeping in mind the ’lq.v\_r, as laid down by the Supreme Couﬁ,.wé will-

have to see whether in the grounds of detention there are some alleged offending
acts of the petitioner which have close proximity. to the order of detention and
whether such alleged offending acts of the petitioner affect public order or are

~ only acts of contravention of law not disturbing public order.

8. The order of detention; as we.have seen, was passed in the present case
on 3.4.2008 and from the grounds of detention we find the following three alleged
offending acts of the petitioner committed on 30.8.2006, 17.11.2007 and 31.3.2008
which can be said to have close proximity to the order of detention:
" (D).. On 30.8.2006 the petitioner with his companions
. without Iegal perniission had staged riotous deronstration by
~ blocking the road at Subhash Chowk. Offence no..502/06 u/ss..
341, 147 IPC was reégistered against them and challan was filed" -
in'the Court in case no. 5390/06 which is peading. '
.. @. Qn 17.112007  the petitiorier - " his brother ~-
Mukesh Tiwari and companions -Bhawanikant Dubey, Rakesh-. -
- Chowdhary, Sunil- . Vishwakarma, . Shrichand  Kori, Dharmendra .
-+ alias Pappu Tiwari, ‘Deepak Tiwari, Banty alias Shailendra Tiwari- -
- through ériminal -conspiracy had kidnapped. Sagar Singh, S/o
. Guman Singh Thakur, R/o Gayatri Nagar, Katni, from Shivhare
" .. Complex and took hini to the jungle where they brutally murdered - -
him. On the report of Sonu Ben, S/o Lal Ben, R/o Gayatri Nagar, .- -
Eatni, offence no.853/07 u/ss. 365; 368, 34 IPC was registered
and investigation was- carried out. When dead body -of the
kidnapped Sagar Singh was recovered, sections 302,364,201, 120~ . .
B'IP_C was added theréin. Charge sheet no, 57/08 dated 12.2.2008 -~
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was prepared and filed in the Court of C. J M. Katni, in Case No
- 460/08 which is pending. .

. (iil) On 31.3.2008 the petltloner with his compamons
had abused and threatened to kill family of the applicant - Sardar
Singh, S/q late Mangal Singh, R/o village Badkhera, PS Kuthla.
On the apphcant s report offence no. 88/08 u/ss. 294, 506,34 IPC.
was regrstered in the PS Kuthla. which.i is under 1nvest1gatron

9. Thealleged act, which the petitioner has committed on-30.8. 2006, is a staged

riotous demonstration by blocking the road at Subhash Chowk, Katni, for which
offence under Section 341/147 IPC has been registered against him. This ‘may be
an offence under the IPC but cannot be held to be one which unleashed a terror
wave so as to affect the even tempo of life in the locality. In fact, theré is no
narration whatsoever in the grounds of detention ‘that the aforesaid alleged act

committed by the petitioner on 30.8.2006 created any terror in the locahty soasto -

affect its peace and tranquility.

- The second’ act-alleged to have been committed by the petrtroner is on -
17 11.2007.It is alleged that the petitioner along with his compamons kidnapped -

Sagar Singh from Shivhare Complex and brutally murdered him in the jungles.
There is no mention whatsoever in the grounds of detention that the petitioner
created terror in and around the Shivliare Complex while kidnapping Sagar Singh:

- As per the allegation in the grounds of detention the murder of Sagar Singh was
committed in the _]ungles and 1ot in any place so as to cause.a terror amongst

people of the Iocahty This alleged incident cannot also be:said to have affected

‘the even tempo of hfe of any locality and thus has o nexus with the pubhc order.

.11.  The last incident mentroned in the ground -of detention is aﬂeged to have -
been committed by the petitioner on"31.3.2008 and as per the allegations in the” .

ground of detention the petitioner and his companions abused and threatened to
kill the family of Sardar Singh: There is no mention whatsoever in the grounds of

detention that the petitioner allegedly abused Sardar. Singh and threatened to kill -

" him in presence of the public in a locality so as to cfeate a terfor amongst them.

- This alleged act of the petitioner: also cannot be said to have affected the even:
tempo of the hfe of the community and, thus, has no-nexus with the public order. .

12.  The rest of the grounds mentioried in the grounds of detentron relate to acts

- alleged-to have been committed by the petitioner in the years' 1987, 1988,-1989,

1990, 1991, 1993, 1994, 1995, 1997, 1999, 2000, 2002 and 2004 which have no
‘proximity to the impugned order of detention passed in the year2008 and cannot
constitute the basis of detention of the petitioner for maintenance of public order.
In our considered opinion; there was no iinmediate necessity “for detaining the

petitioner under the Act inthe interest of maintenance of public order. The grounds - |

of detention reveal that the petitioner is alleged to have committed large number

T
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of offences from 1987 to 2008 but for such alleged offences, the petltloner has to
be tried by the ordinary cnmmal courts. These offences may be acts of
contravention of law and may be cases of law and order but have no rational
nexus with public order so as to warrant the detention of petitioner under the Act.

13.. For the aforesaid reascns, we allow this writ petition and quash the impugned
orders of detention passed by.the District Magistrate, Katni, as well as the State
Government and direct that 'the petitioner be forthwnh set at liberty unless he is
arrestéd in connection wnth some other case.
Petition allowed.
LL.R. [2009] M. P., 1683
- WRIT PETITION
Before Mr. A.K. Patnaik, Chief Justice & Mr. Justice Ajit Singh

R . 13 March, 2009* ‘
JITENDRA SINGH & anr. - - ... Petitioners
Vs. - .

STATE OF M.P. & ors. ' ... Respondents

“A. Mines and Minerals (Development and Regulation) Act (67 of
1957), Sections 10 & 24-A, Mineral Concession Rules, 1960, Rules 22,
26 & 31 - Constitutional validity - Consent of owner of land or opportunity of
hearing to owner of land - Opportunity of hearing to occupier of the surface

_of land before grant af reconnaissance permit, prospecting licence or mining

lease must be held as :mplredly excluded - Cansntut;onal validity upheld.
. {(Para 20) -
F. WA AR G (ﬁzamcr AR ﬁﬁrwﬁ) aftifam (1957 - &1 67),
aRIY 10 9 24—V, Gf e Rama s, 1960, Fra9 22, 26 9 31 — Wi
fxfemirmar — ﬁﬁ$ﬁﬁﬁﬂﬁﬂﬂ¢ﬁfﬂﬂﬁ$ﬁﬂﬁaﬁwﬁmw
— e ST, VT ST A7 W Ul AN 3 YE G B WIw B ARATN BV Gerarg
wamwﬁa@amﬁmﬁa%mﬁaﬁﬁﬁﬁmmm Haenfe R
aﬁ gfe @ T | L -
.B. Mines and “Minerals (Development and Regulatlon) Act (67 of

1957), Section 24-A, Mineral Concession Rules, 1960, Rules 72 & 73 -
Determmauan «of compensation - Opportunity of hearing to occupier of

_ surface of land before determination of compensation has to be granted -

Principles of Natural Justice are implicit in Section 24-A(2) & (3) of Act,
195 Zand Rules 72 & 73 of Rules, 1960. . (Para 21)

‘wr. @M R 'fiw (e sk fafrgws) aftifem (1957 T 67),

a1 24-¢, wfrw Rama frm, 1960, PR 72 7 73 ~ ARGY @1 S@ERY

*W.P: No.6048/2008 (Jabalpur)
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Cases referred :

1965 JLJ 413, AIR 2007 SC 2458, 1995 Supp (1) SCC 596, AIR 1986 SC
180, AIR 1976 SC 1393, AIR 1981 SC 271, AIR 1973 SC 1461, (1981) 1 SCC
166, W.P. N0.7745/2006 Shyain Bihari Singh Vs. State of M.P., (1985) 5 SCC 170,
(2004) 2 SCC 447, 1991 Supp (1) SCC 600, (1994) 4 SCC 328 (2000)7scc 529.

Naman Nagrath, for the petitioners.
Vivekanand Awasthi, G.4., for the respondent Nos.1 to 3.

S.B. Upadhyaya, R.P. Agarwal with Manas Mahapatra & Sanjay
Agrawal, for the respondent No.4.

Dharmendra Sharma, A.8.G., for the respondent No 5.
ORDER

The Order of  the Court was delivered by
A K. Parnaik, C. J. :~The petitioners have filed this writ petition under Art.226
of the Constitution of India for declaring the provisions of Sections 10 and

24-A of the Mines and Minerals (Develonment and Regulation) Act, 1957,

(for short “the Act of 1957”) and Rules 22 and 26 and Form ‘K’ prescribed
* under Rule 31 of the Mineral Concession Rules, 1960 (for short “the Rules of
1960”) made thereunder as ultra vires the Constitution of India and for
quashing the order dated 8.12.2006 of the State Government of Madhya
Pradesh in the Mineral Resources Department granting mining lease of the
land of the petitioners in favour of the respondent No.4 as well as the lease
agreement dated 15.1,2007 executed between the State Govérnment of
Madhya Pradesh and the respondent No.4 pursuant to the order dated
8.12.2006 of the State Government.

* 2. The relevant facts briefly are that the petitioner No. 1 is the recorded
bhumiswami of land in khasra Nos.56, 57, 354, 369, 370, 371,372,374 and 390

situated at village Sarda, Tahsil Rampur Naikin, District Sidhi. The petitioner

"No.2 is the recorded bhumiswami of the land in khasra Nos.283/430, 283/2,
203/2,201/2,219/2, 199/2, 120/2, 202/2 situated at village Kariyajhar, Tahsil
Rampur Naikin, District Sidhi. By an order dated 8.12.2006 of the Government
of Madhya Pradesh, Mineral Resources Department, mining leases for
extracting limestone from the lands of the petitioners have been granted by
the State Government in favour of the respondent No.4 and accordingly mining
leases in Form-K. prescribed under the Rules of 1960 have been executed by
the State Government on 15.1.2007 in favour of the respondent No.4 in-respect
of the aforesaid lands.

N




L B

1LR [2009] M. P.,. : . 1685
JITENDRA SINGH Vs, STATE OF M.P.

3. Writ petitions were filed by other bhumiswamis in respect of whose lands
similar mining leases had been granted by the State Government. The main ground
taken in these writ petitions was that the State Government could not grant mining
leases in respect of the land to a third party without the consent of the bhumiswami
of the land.and without affording him an opportunity of hearing and learned single
Judge of this Court who heard the writ petitions referred two questions of law to
a Division Bench of this Court: (1) whether grant of any lease by the State
Governmént w1th0ut the consent of the bhumiswami was sustainable in law and
(2) whether the Division Bench of this Court in Premchand vs. State 1965 JLJ

. 413 (CN 73) had rightly held that for assignment of right in respect of any minerals,

the mines and quarries-by the Government to a third person under Section 247 of

“the M.P. Land Revenue-Code, an opportunity of hearing or consent of bhumiswami

was not required. The Division Bench to-which the reference was made held in
its opinion dated 2nd May, 2008 in W.P:No0.7745 of 2006 (Shyam Bihari Singh
vs. State of M.P. and others) and the other connected writ petitions that the
r:ghtsz of the lessee and the owner of the private land in respect of which the

. mining lease of minerals covered under the Act of 1957 was granted are governed

by the provisions of the Act of 1957 and the Rules of 1960 and hence the decision

.of the Division' Bench in Premchand (supra) under Section 247 of the M.P. Land
. Revenue Code was not appllcable to grant of mining lease under the Act of 1957.

In the opinion dated 2nd May,. 2008, the Division Bench also held that the consent
of the owner of the private land or opportumty of hearing to such owner of private

+ land was not mandatory before grant of mining léase under the Act of 1957 and

the grant of mining leases by the Government without the consent of the private
owner of the land is sustainable in law. ‘

4, A contention was also raised before the D1v151on Bench in WP.No.7745 of

~ 2006 and other connected writ petitions that if grant of lease in respect of minerals

located in the private land in favour of a third party without the consent of the

-owner of the private land can be made by the Governiment; then the valuable right

to propeity which is not only a constitutional right but also human right would be
senously affected, but the Division Bench observed that as and when a challenge

' tothe provisions of the Act of 1957 and the Rules of 1960 is made on this ground,
* the same can be considered by the Court, but'so long as the language of the Act

of 1957 and the Rules of 1960 was clear, the Court had no option but to hold that
consent of the owner of the private land in respect of which mining lease is sought -
to be given by the Government is not mandatory. The petitioners have therefore
filed this writ petition challeriging the provisions of the Act of 1957 and the Rules
of 1960 as ultra vires the Constitution of India.

5. Theprovisions of the Act of 1957 and the Rules of 1960, which are chaﬁenged
in this writ petition are Sections 10 and 24 of the Act of 1957 and Rules 22 and 26
of the Rules of 1960 and Form ‘K’, which is the form of the mining lease deed

-
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prescribed by the Rules of 1960. Section 10 of the Act of 1957 is titled “Application
for prospecting licences or mining leases™ and provides that the State Government
_ - may grant or refuse to grant a reconnaissance permit, prospecting licence or mining
lease in respect of any land in which the minerals vest in the Government. Section
24-A of the Act of 1957 is titled “Rights and liabilities of a holder of prospecting
licence or mining lease” and makes it lawful for the holder of a reconnaissance
permit, prospecting licence or mining lease, his agents or his servants or workmen
to enter the lands over which such permit, licence or lease has been granted and
to carry out reconnaissance, prospecting or mining operations. Rule 22 of the
Rules of 1960 is titled “Applications for grant of mining leases” and prescribes
the form in which the applications for mining leases are to be made and the
. documents which are to accompany the application.. Rule 26 of the Rules of 1960
is titled “Refunsal of application for grant and renewal of mining lease” and provides
that the State Government may after giving to the applicant an opportunity of
being heard and for reasons to be recorded in writing and communicated to the
applicant, refuse to grant or renew a mining lease over the’ whole or part of the
area applied for. Form ‘K’ is the form of mining lease deed prescribed under Rule
31 of the Rules of 1960. These impugned provisions of the Act of 1957 and the
‘Rules of 1960 do not make the consent of the owner of the land or an opportunity
of hearing to the owner of the land mandatory before grant of a mining leasc to
the.applicant of a minihg lease. ) :

6. Mr. Naman Nagrath, learned counsel for the petitioners submitted
that theé right to property is a Constitutional right puaranteed under Art. 300-A of
the Constitution of India. He submitted that in Chairman, Indore Vikas
Pradhikaian vs. Pure Industrial Power and Chemicals Limited and others,
AIR 2007 S.C. 2458, the Supreme Court has held that the right to property is
now considered not only a constitutional right but also a human right. He
submitted that the petitioners as bhumiswamis of the land have a right to
occupy and use their land. He cited the decision in Jilubhai Nanbhai Khachar
vs. State of Gujarat and another, 1995 Suppl.l SCC 596, in which the
Supreme Court has taken a view that taking possession of property belonging
to a person amounts to depriving the person of his property. He argued that
Section 10 of the Act of 1957, in so. far as it empowers the State Government
. to grant a mining lease and Section 24-A of the Act of 1957 in so far as it
makes it lawful for a lessee of a mining lease or its agent, or its servant or
workman to enter upon the land in respect of which such mining lease has
been granted and to carry out mining operations, amount to taking of possession
of the land of the bhumiswami and depriving him of his property. He submitted
that Sections 10 and 24-A of the Act of 1957 and Rules 22 and 26 and Form
‘K’ prescribed under Rule 31 of the Rules of 1960, which do not make
opportunity of hearing to the bhumiswami or consent of the bhumiswami
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mandatory before grant of mining lease and- before allowing the lessee to

- enter into the land of the ‘bhumiswami are-unreasonable and arbitrary and are:

violative of Article 14 of the Constitution. He alsé- submitted that in
Olga Tellis . vs. Bombdy Municipal Corparatzon AIR 1986 S.C. 180,

the Supreme Court has held that the right to life guaranteed under Art.21 of
the Constitution mcludes the nght to livelihood and any person who is deprived
~of his right to livelihood except in accordance with'the just and fair procedure ‘
established by law can challenge the deprrvatron of his right to life conferred

by Art 2T of the Constitution. He submitted that in Olga Tellis (supra) the

Supreme Coutt has further held that the procedure prescribed by law for the-
deprivation of right conferred by Art.21 of the Constitution must be fair, just
and reasonable. ‘He argued that since no opportunity. of hearmg is granted to
the occupier of the land, nor his consent taken before grant of a mining lease
and before allowing entry to the lessee or his agent ‘or-servant or-workman
upon the land of the occupier for- .carrying out:the mining operations, the
unpugned provisions of Sections 10 and 24-A’of the Act of 1957 are ultra-
vires Arts 14.and 21 of the Constrtutron ’

7. Mr. Dhatmendra ‘Sharma, learned counsel appearmg for the Union
of India, relymg on the decision of the Supreme ‘Court:in Bhagwan Das- V5.

- State’of U.P. and others, AIR 1976 S.C. 1393, submittéd that the rights.
over-the mmerals vest in the State Government and under unpugned Section
10 of the Act of 1957, the State Government only assigns 1ts own rights over.

~ thé minerals to 4 lessee. He further submitted that thé occupier of a land,-

however, has a right fo use the surface of the land and impugned Section 24--
. ‘A of the Act of 1957 makes it. lawful for the lessee his agent or his servant
~or his workmen to enter into the Tand' over which lease has been granted to
‘carry -out miniiig: operations and for such’ mterference with the rights of the
occupier of the land; the impugned Section 24-A- of the Act 0f 1957 provides
for compensatron for any loss or damage, whlch arises, or has arisen from or -
~'is_in consequence of the mining operatrons He argued that Art 300-A of the
* Constitution itself provrdes for deprivation’ of property with the authorrty of
.law and the rrnpugned Section 24-A of the Act of 1957 isa provision of law
authonstng deprivation of the right.to property of the occupant of the land in

_ respect of whreh the mmlng lease is granted by the State"Government.
"8. Mr S B. Upadhyaya learned senior. counsel appearmg for the respondent

No. 4 in reply, submitted that the Act of 1 957 is specrﬁed in'the Ninth Schedule
of the Constitution with effect from 10th August 1975 and Art.31-B of the
Constitution prov1des that none of the Acts and Regulations prescribed in the
‘Ninthi Schedule of the Constitution or any provision thereof shall be deemed
to be void or ever to have become void, on the ground that such Act, Regulation

_or provision is inconsistent with, or.takes away or abridges any of the rights
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conferred by any prowsmns of Part III of the Constitution. He subrrutted that -
in Waman Rao vs. Union of India and others; AIR 1981 S.C. 271, the
Supreme Coust has held that various constitutional amendments by Wluch
 amendments were made to Ninth Schedule of the Constitution on or after
. 24th April, 1973 when the judgment of the Supreme Court in the case of
- Keshwanand Bharati vs. State of Kerala, AIR 1973 S.C. 1461 was
delivered, will be valid only if they do not damage or destroy the basic feature.
_of the Constitution. He submittéd that the right to property guaranteed under
* Art.300-A of the Constitution is also not a basic feature of the Constitution
as has been ‘observed by Krishna lyer, 3. in Bhim Singhji vs. Union of India
. and others, 1981 (1) SCC 166. He further submitted that since the Act of
1957 is specified in the Ninth Schedule to the Constitution by the Thirty Ninth
Constitutional Amendment with.effect from 10th August, 1975 and Sections
. 10 and 24-A of the Act of 1957 do not in any way destroy the basic feature
. of the Constltutlon these provisions are-saved from.challenge on the ground
that they are violative of any of the tights -guaranteed by Part 111 of the
Constitution. He further submitted that the State Government has a right over -
the minerals embedded in the land and can lease out the minerals to any
party for development of the minerals and the lessee of a mining lease must
be allowed to carry out mining operations in the land. He submitted that as
the occupier of the surface of the land is compensated for any loss or damage
that he may suffer, the provisions in Sections 10 and 24-A of the Act of 1957 .
and Rules 22 and 26 of the Rules of 1960 are reasonable and fair.. -
9.  Art.31 -B of the Constitution is extracted hérein below: - _
' “31-B." Validation of certain Acts and Regulations -
' Without prejudice to thie generality of the provisions contained
in arfticle 31-A, none of the Acts and Régu_latidns speéified
in the Ninth Schedule nor any of the provision thereof shall be -
deemed to be void, or ever to have become void, on the ground
that such Act, Regu]atlon or provision is inconsistent with, or
- takes away or abridges any of the rights.conferred by any
provisions of this Part; and notwithstanding- any judgment,
- decree or order of any court or.tribunal to the contrary, each of
. the said Acts and Regulations shall, subject to the power of any
competent Legislature to repeal or amend it, continue in force.” ™

In Keshwanand Bharati . (supra) decided on 24th April,-1973, the majority -
of the Judges of the Supreme Court held that Parliament has no power 1o
amend the Constitution so asto darhage or destroy its basic or essential feature
or structure. After the judgment in the case of Keshwanand Bharati (supra),
the Ninth Schedule to the ‘Constitution was amended from time to time to
include various Acts and Regulations and a question arose before the Supreme
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Court in Waman Rao (supra), whether such constitutional amendments to
include-Acts and Regulations in the Ninth Schedule are constitutionally valid
and the Supreme Court teld in para 52 at page 291 as reported in the AIR
that-all Acts and Regulations included in the Ninth Schedule to the Constitution

+ prior to 24 April, 1973 will receive the full protection of Art.31-B and they

will not be open to challenge on the ground that they are inconsistent with, or
takes away or abridges any of the rights ‘conferred in Part-III of the
Constitution, but Acts and Regulations which are, or will be included in the
Ninth Schedule to the Constitution on or after 24th April, 1973 will be
constitutionally valid and will receive the protectlon of Art.31-B of the
Constitution only if they do not damage or destroy the basic structure of the
Constitution. The Act of 1 957 was included in Entry 90 in the Ninth Schedule
of the Constitution with effect from 10th August, 1975 by the Thirty Ninth
Constitutional Amendment and therefore, the provisions of Sections 10 and
24-A of the Act of 1957 1mpugned in this writ petition will be constitutionally
valid and w111 receive the protectwn of Art.31-B of the Constitution if they do
not damage or destroy the basic structure of the Constitution. Hence, we will
have to find out whether they damage or destroy the basic structure of the
Constitution. - :

10. The unpugned Sectlons 10 and 24-A of the Act of 1957-are extracted herein .
below: -

“ 10, Application for-p_rospecting licences or mi'ning
leases — , ' ,

(1) An application. for a reconnaissance .permiit, prospecting
licence or mining lease in respect of any land in which the minerals
vest in the Government shall be made to the State Goveérnment
concerned in the prescribed form and shall bé accompanied by
the prescribed fee. ' :

- (2) Where a.n apphcatlon is recelved under Sub- sectlon (1)
there shall be sent tothe applicant an acknowledgement of
its receipt within the prescribed time and in the prescribed form.

(3) On receipt of an application under this séction, the State’
Government may, havmg regard to the provisions- of this Act -
and any rules made thereunder, grant or refuse to ‘grant. the
permit, licence or lease.”

“24-A - nghts and liabilities of a hnlder of prospectmg
llcence or mining lease -

- (1) On the issue of a reconnaissance permit, prospecting
licence or mining lease under this Act and the Rules made
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-thereunder, it shall be lawful for the holder of such permit, licence
. or lease, his agents or his servants or workmen to enter the lands

over which such permit; lease or licencé had been granted at all

times during its currency and carry out all such reconnaissance.
- prospesting or mining operations as may be prescribed:

Provided that no person shall enter into any building or upon-
an enclosed court or garden attached to a dwelling-house .(except
with the consent of the occupier thereof) without previously giving
such occupier at lease seven days notice in writing of his intention
to do so. '

(2) The holder .of a reconnaissance permit, prospecting -
licence or mining lease referred to in sub-section (1) shall be liable
to pay. compensation in such manner as'may be prescribed to the
occupier of the surface of the land granted under such penmt
licence or lease for any loss or damage which is likely to arise or
has arisen from or in consequence of the reconnaissance, mining
or prospecting - operations. )

(3) The amount of compensation payable under sub- secti'on -
(2) shall be determined by the State Government in the manner
prescribed.”

11.  So far as the State of Madhya Pradesh is concérned, Section 247 of the
Madhya Pradesh Land Revenue Code, 1959 states that the rightto all rrunerals

mines and quarries shall vest in the State Government which shall havs all
powers necessary for proper enjoyment ‘of such rights. A reading of sub-
section (1) of Section 10 of the Act of 1957, quoted above, would show that

under the provision, State Government has the power to gra.nt permlt, hcence :

. or lease in respect of any land in which the minerals vest in the Governmeént.
_ Thus, it is only where the property in the minerals vests in the §tate

. Government that the State Governinent has the power to grant a permit, hcence i

or lease and not otherwise. Sub-section (1) of impugned Section’ 24-A of

the Act of 1957, quoted above, provxdes that on the issue of a reconnaissance -

‘permit, prospecting licence or mining lease under the Act and the Rules it

shall be lawful for the holders. of such permit, licence or lease his agpn_ts -Or,

his servants or workmen to enter the lands over which such permit, licence
or lease is granted at all times durlng its currency and carry out all such

reconnaissance, prospecting or mining operations as may be prescrlbed Anu

.occupier of the surface of the land obviously has a right to occupy angd use -
the land in the manner he chooses and this right of the occupier of the su;face"
of the land is no doubt affected when a mining permit, lease or licence s,
- granted in favour of a third party by the State Government under Sectign 10 -
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: 12 Article 300-A of the Constitution is quoted herein below SRR
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of the Act of 1957. Hence, the provisions of Sections 10 and 24 A of the Act
of 1957 have the effect of depriving an occupier. of the surface of the’ land

vires Articlé.300-A of the Constitution. : SOTE

a “300A Persons not to be deprived of property save by -
. authority of law - No person shall be depnved of his property
save by authority of law.”

Ait.300-A of the Constitution quoted above provides that no person shall be
deprived of his property save as authorised by law. Thus, Art.300-A itself
authorises deprivation of property by authority of law and no constitutional
amendment even is necessary to deprive a person -of his property. The right
to property as guarantéed under Art.300-A of the Constitution cannot therefore
be a basic, featire of the Constitution. In Bhim Smghjr (supra), Krishna lyer,
J. has also taken a view that the right to property is not part of the basic

" - structure of the Constitution.- We are thus of the view that Sections 10 and

24-A of the Act of 1957 do not damage or destroy the basic structure of the
Constitution and these being provisions of law authorising deprivation of

’ property are also not ultra vires Art.300-A of the. Constitution.

:13. ' We may now ‘consider whether the impugned provisions violate the .

right to livelihood guaranteed to every person under Article 21 of the

-Constitution. A reading of sub-section (2) of Section 24-A of the Act of 1957

shows that the hiolder of a réconnaissance permit, prospecting licence or mining

" lease.is liable to pay compensation in’ such manner as may ‘be prescribed 1o
. the occupler of‘the surface of the land for any loss or damage which is likely
* to arise. or has arisen from or in consequence of the reconnaissance or

prospecting or mining operations. Sub-section (3) of Section 24-A of the Act
of 1957 provides that the amount of compensation payable under sub-section
(2) shall be determined by the Stdate Government in the manner prescribed.

o Section 3 (f) of the Act of 1957 states that in the Act, unless the context
- otherwise requires, ‘prescribed’ means prescribed by rules made under the

Act: Rulés*72 and 73 of the Rules of 1960 prescribe the manner in which the
amount of compensatron is to be determmed and are extracted herein below:

2. Payment of compensatwn to owner of Surface
”nghts, etc. -

(1) The holder of a reconnaissance permit- or
prospectmg licence or mining lease shall be liable to pay to the
occupier of the surface of the land over'which he holds the
reconnaissance permit or prospecting licence or mining lease,
as the case may be, such annual compensation as may be




L1692 . : -1 LLR.[2009] M.P,
JITENDRA SINGH Vs. STATE OF MLP.

determined by an officer appointed by the State Government by
notification in this behalf in the manner provided in sub-rules (2) -
to(4). . .

(2) In the case of agricultural land, the amount of annual
compensatlon shall be worked out on the basis of the average.”
annual net income from the cultivation of:similar land for the
previous three years. .

(3) In the case of non-agricultural land, the amount of
annual compensation shall be worked out on the basis of the
average annual letting value of smular land for the prevxeus A
three years

(4) The annual compensatlon referred to in sub-rule (1)
shall be payable on or before such date as may be speclﬂed.-_-
by the State Government in this behalf.”

“ 73. Assessment of compensation for damage— '

(1) After the tegmination of a reconnaissance permit or
a prospecting licence or a-mining lease, the State Government
shall assess the damage if any, ﬁone to the land by the
Teconnaissance or prespecting or mining operations and shall .-
determine the amount of compensation payable by the permit
holder or licenisee or the lessee, as the case may be, to the-
occupier of the surface land.

(2) Every such assessment shall be made within a period
of one year from the date of temunatnon of the reconnaissance
permit or prospecting licence or mining lease and shall be
carried out by an officer appointed by the State Government ‘
by notification in this-behalf.”

14. Sub-rule (2) of Rule 72 of the Rules of 1960 thus clearly prov1des that
in the case of agricultural land, the amount of annnal compensation shalI be .

.worked out en-the basis of the average annua.l net income from the cultwatlon
of similar land for the prewous three years. Sub-rule (3) of Rule 72 of the

Rules of 1960 provides that in case of non-agricultural land, the amount of

annual compensation shall be worked out on the basis of average annual letting
value of similar land for the previous three years. Sub-Rule (4) of Rule 72 of
the Rules of 1960 further prov1des that annual compensation shall be payable
on or before such date as may be specified by the State Government in this
behalf. Sub-Rule (1) of Rule 73 of the Rules of 1960 further provides that
after the termination of the reconnaissance permit or a prospecting licence
or a mining lease, the State Government shall assess the damage, if any done

»
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to the land by the reconnaissance or prospecting or mining operations and shall
determine the amount of compensation payable by the permit holder or licensee
- or the lessee, as the case may be, to the oecupier of the surface land. Sub-
rule (2) of Rule 73 of the Rules of 1960 further provides that every such
assessment shall be made within a period of one year from the date of
termination of the reconnaissance .permit or prospecting licence or mining
lease and shall be carried out by an-officer appomted by the State Government
by notification in this behalf. These provisions in sub-sections (2) and (3) of
Section 24-A of the Act of-1957 and Rules 72 and 73 of the Rules of 1960,

therefore, ensure that the occupier of the surface of the land is reasonably
compensated for loss of income which he would have earned by using the
- land either for agricultural or non-agricultural purpose during the currency of
the reconnaissance permit, prospecting licence or mining lease and also for
the damage done to the land by the reconnaissance permit or prospecting
licence of mining lease soon after termination of the permit, licence or lease,
as the case may be. These statutory provisions also ensure that the
compensation amount is assessed and paid in time to the occupier of the
surface of the land. In our considered opinion, therefore, the right to livelihood
guaranteed under Art.21 of the Constitution of the occupier of the surface
of the land is not affected by the impugned provisions.

15. The impugned Sections 10 and 24-A of the Act of 1957 and the impugned
Rules 22 and 26 of the Rules of 1960, however, do not provide for an opportunity
of hearing to the occupier of the surface of the land nor do they provide for
. consent'to be taken of the occupier of the surface of the land before grant of a .
reconnaissance permit, prospecting licence, or a mining Iease. In fact, in Shyam
Bihari Singh vs. State of M.P. and others - W.P.No.7745 of 2006 and other
connected cases, the Division Bench in its opinion dated 2nd May, 2008 has held
that the consent of the owner of the private land or opportunity of hearing to the
occupier of the surface of the land is not mandatory for grant of mining lease
under the Act of 1957 and that the grant of mining lease by State Government
without consent or opportunity of hearing is sustainable in law. In our considered
opinion, however, the absence of provision for oppertunity of hearing to the occupier .
* of the surface of the land or consent to be taken from the occupier of the surface
-. of .the land before grant of a reconnaigsance permit, prospecting licence or a
mining lease will not make the 1mpugned provisions unreasonable and arbitrary.
. Where the property in the minerals vests in the Government, the State Government
has the right to grant permit, licence or lease in respect of such minerals and the
occupier of the surface of the land who merely has a right to occupy and use the
surface of the land in the manner he likes cannot obstruct the exercise of such
right of the State Government to grant reconnaissance permit, prospecting
licence or a mining lease. Parliament has, therefore, not provided for an
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opportunity of hearmg to the ocoupjer of the surface of the land and has also -

not provided that consent has to be taken from the ogcupier of the surface of

the land before grant of a reconna;ss;mce permit, a prospectmg licence or a ..
mining lease. Instead, Parhament has provided that the occupier of the surface

of the land must be compensated for the loss of income that he may. suffer or
for the damage to the land on account of carrying out of the operations in

accordange with. the. reconnaissance permit, prospecting licence or mining

lease, Cogsidering the nature of the right of the State Governnient to the
minerals embedded in the land -and the nature of the right of the occupier of

the surface of the, land we do motJhmk that the provnsxpns of Sections. 19 and -

24-A of the Act of’ 11957 arg. unreasonab],e and arbitrary for not makmg a
mandatory proyision for an gpporttynty of hearing to the occupier of the surface
of the land or-a consent to bc Aaken of the occupier of the surface of the land
before grant of reconnaissancmpm;mt Prospeeting licenee or 2 mining lease
by the State Government to aahn'gi party. The unpug,r;pd Segtions 10 and 24
of the Act of 1957 have proteoted bath the nght of the State Goyernment to
the minerals vested in it as well ag the right of thé occupier of the surface of
the land in a fair'and reasonablc manner by enabling the State Goyernment to
explore and devclop the Imncmls by reconnaissance, prospecting and mining
operations through its assignees and at the same time by making provisions
for reasonable compensanon to the.eccupief of land for the loss of i ingome or

damage tq the land that he wﬂl suffer by such reconnaissance, prospectmg and_

mining operations.

16. Mr. Naman Nagrath, learned gounsel for the petitioners, next subm1tted -

that law is well settled that-even where a statute.does not provide for an
opportunity of hearmg, pr1pc1ples @f natural justice have to be read into the

statutory provision. In support of this proposition, he ciied the dpc:smns of

the Supreme Court in §. K Bhg;ggva vs. Collgctor, Chandrgarh and
others, 1998 (5) §,C.C. 170 and Mggngr{gl yy. State of MLP., 20064 (2) §.C.C.

447. He submitted that cons»ldermg this settled position of law, even if Section
10 of the Act of 1957 and Rules 22 and 26 of the Rules of 1960 do not
coptain a mandatory prqv1sion for an opportunity of hearing to the occuoier
of the surface of the land, this Court should hold that opportunity of hearing
Sh{.)_uld be promded to the ogcupier of the surface of the land before grant of

mifing lease in respect pf the land in favour of third party by the State

.Government considering the fact that nghts of the ogcupier of the surface of B .

the land would be seriously ; affected by the grant of such mining lease.

17. Mr. Dharmendra Sharma, learned Assistant Solicitor General for the
Union of India and Mr. Upadhyaya, learned senior counsel for the respondent
" No.4, on the other hand, submitted that Section 10 of the Act of 1957 excludes
_ the application of principles of natural justice by.implication and, therefore, the

e
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Court cannot hold that an opportunity of hearing has to be granted before grant of
~ a mining lease. He submitted that if the Court holds that principles of natural
justice have to b€ read into Section 10 (3) of the Act of 1957, then development
and regulatlons of mines and minerals, which are the objects of the Act of 1957,
-will be frustrated. He cited the decisions of the Supreme Court in Delhi Transport
‘Corporation’ vs. D.T.C. Mazdoor Congress -and others, 1991 Supp (1)

. S8.C.C:600, Dr." Umrao Singh Choudhary vs. State of M.P. and another, 1994- .
Ne)) S.C. C 328, and Aligarhk Muslim Umversnfy and others vs. Mansoor Ali

Khan, 2000 (7) S.C.C. 529in support of thss contention.

18. We may first consider thé authormes cited by Mr. Naman Nagrath In 3. K
-Bhargava (supra), Section 3 of the Haryana Public Money s (Recovery of Dues)
Act, 1979 provided that where any sum is  recoverable from a defaulter, the authority
named therein shall determine the sum in default and the Supreme Court held that
" even. though Section 3 of the Act did not expressly provide for-an opportunity to
‘ be given to the alleged defaulter to. explam whether any amount is due or not, the
- principles of natural justice must be read into it in view of the nature of the provision.
In Mangilal (supra). Sectlon 357 of the Crmunal Procedure Code 1973, as
amended by the State of M.P., came up for mterpretatlon and the question before
the Supreme Court was whether the Court was required to hear the accnsed
. before fixing the quantum of compensation payable by the accused to any person
for any loss or injury caused by the offence committed by the accused and the
. Supreme Court held that even if the statute was silent in this regard, there could
be nothing wrong in spelling out the need to hear the authorities whose rights and’
interests are likely to be affected bythe‘ order that may be passed and the irresistible
conclusion was that an opportumty has to be granted to the accused before granting .
compensatron under Section 357 (4) of the Criminal Procédure Code.. These are
cases where detenmnatlon of the sum had to-be dotie and the Supreme Court held
.that even though the statutory provision does not expressly provide for a heanng,
" an’opportunity of hearmg must be prowded to the party to be affected by the
; detenmnatlon o :

19 We may also examine the authontles c1ted by ‘Mr. Upadhyaya In Delh:
Transport C’orporarron (supra), Sabyasachl Mukharjl J. in his dissenting judgment
has obsérved that the rule of audi alterant partein can be excluded where having
regard to the nature of action to be taken, its “object and purpose and the schemie
of relevant statutory provision, fairness in action does not demand its apphcatlon
and even warrants its echusmn In Dr. Umrao Singh Choudhary (supra), Section
14 of the M:P. Vishwa Vldyalaya Adhrmyam 1973 ‘engrafted an elaborate
procedure to conduct enquiry against the. Vice Chancellor and after giving
reasonable opportumty to take action thereon for his removal from the office, but
Section 52 engrafted an exception theréto and provided a different procedure

altogether and the Supreme Court held that by necessary implication, the application
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‘ of prmc1ples of natural justice has to be excluded and rejected the contentmn of
-~ the petitioner in that case that he was entitled to grant of opportunity before taking

action under Section 52 (1), saying that this procedure will be self defeating. In
Ahgarh Muslim University and others (supra), the Supreme Court observed

‘that-if upon admitted and undisputed facts, only one conclusion was possible, it )

was not necessary to quash the order which was passed in violation of the principles

- *_of natural justice as observing the prmclples of natural justice would be an useless
.formahty . L

"20.  After conmdermg all the authontles cited by both Mr. Nagrath arid Mr. - .
:’ ";Upadhyaya, we are of-the opmlon that where the statute does not itself provide - o
. for an opportunity of hearing, the nature of the particular statutory provision has - wf
to he kept in mind by the Court for deciding whether the pnnmples of patural . * °

jusncc will have to be.read into that statutory provision. As we have seen;

s 'Parhamerrt has conferred power on the State Government to grant reconnaissance -
. permit, prospecting licence or a mining lease in respect of the minerals vested in

the State Governiment-to a party and if an opportunity of hearing was provided to
the .occupier of the surface of the'land in respect of which the reconnaissance
permit, prospecting licence or a mining lease is granted, the State Government
would not be able to assign its right over the minerals vested in it and develop the

" mines and minerals and the object of the Act of 1957 would be frustrated.” Hence,

considering the object of the Act of 1957 and the nature of the provisions as: well

_as the right of the State Government io the minerals embedded in the land, an
opportumty of hearing to the occupier of the surface of the Iand before grant of-

the reconnaissance permit, prospecting licence or . mining lease must be Leld as

* impliedly excluded. . ‘
. 21. But we hasten to-add that the opportunity of hearing to the occupier of the

surface ofthe land before determination of compensation though not expressly
provided in sub-sections (2) and (3) of Section 24-A of the Act of 1957 and the

Rules 72 and 73 of the Rules of 1960, will have to be granted to the occupier of -

the surface of the land considering the nature of these statutory provisions. Sub-
section (2) of Section 24-A of the Rules of 1960 prowdes that the holder of a

'_reconnalssance penmt prospecting licence or mmmg lease is Hable to pay
compensation to the’ occup1er of the surface of the land for any loss or damage‘ :

swhich is likely to arise or has arisen from or in. consequence of reconraissance,

prospecting ‘or mining operations and sub-section (3) of Section 24-A of the Act
of 1957 prov1des that the amount of compensation-shall be determined by the
State Government in the manner prescribed. Rules 72 and 73 of the Rules of
1960 provide the manner in which such compensation has to be determined by the
State Government. Obviously, the occupier of the land has to be given an opportunity
to make his claim in accordance with the aforesaid statutory provisions and support

his claim before the authority determining the compensation amount by materials,

-
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otherwme the compensatlon amount that is paid to the occupier of the surface of
. the land may not ‘be adequate compared to the average annual net income of
agriéultural land or average annual lettmg value of similar land for the previous
" three years or, ‘compared to the actual damage done to this land by the
" reconnaissance, prospecting or mining operatlons carried out by the assignee of
the State Government. Hence, the principles of natural justice are implicit in sub-
- sections (2) and (3) of Section 24-A and Rules 72.and 73, considering the nature
. of these statutory prowsmns and the kind of dctcrmmatlon that the” authonty has
to maké under these statutory provisions. If reasonable compensation in’
’ accordance Wwith the provisioris of sub-sections (2)-and (3) of Section 24-A of the Act
of 1957 and Rules 72 and 73 of the Rules of 1960 is not determined and paid to such
occupier of the surface of the land, the right of such occupier of the surface of the
® land to livelihood guaranteed under Art. 21 of the Constitution of India shall be affected. :

22 In the result, while upholding the prov1s10ns of Sections 10 and 24-A of the
Act of 1957 and Rules 22 and 26 and Form ‘K’ prescnbed under Rule 31 of the
Rules of 1960 as constitutionally vahd, we diréct that the petitioners will be afforded
opportunity of hearing while determining compensation payable to the petitioners
under sub-sections (2) and (3) of"Section 24-A of the Act of 1957 and Rules 72
and 73- of the Rules of 1960 ‘We further direct ' that such compensation will be
determmed and paid in time to the petitioners in accordance with the said statutory
prowsmns ‘With the aforesaid findings- and. dlrecuons the writ petltlon stands
d15posed of. No order as to costs. )
. Petition, disposed of.
I L. R [2009] M.’ P 1697
S WRIT PETITION | '
qu‘ore Mr Jusnce Arun Mashra & Mrs., Just:ce Sushma Slmvastava

25 March, 2009* . -
SURENDRA RATHORE co i . - Petitioncr
VISHWANATH BHASIN & anr.. o Respondents.

. -Civil Procedure: Code (5 of - 1908), Sectlons 94 & 151 -
Applzcatmn w94 r/w Secnon 151 CPC for grani of injunction filed without
filing the suit and waiting.for amrcable settlenient out of Court - Rejection -

" Held - There is no power-under CPC, even znherent power cannot ‘be exercised
'+ by the Court to grant mjunctwn particularly in view. of the fact that there is
_HO' Iegal rmpedrment in filing -the suit - Merely on-the ground that some talks
are going on between the parties, would not clothe the applicant with right
to” invoke 'Section 94 r/w Section 151 CPC fo claim .interim injunction -
Application not mamtamable - 'Petition dismissed. - (Para 11)

*W.P, No.1693/2009 (Jabalpur) -
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WEUfET URT 151 & AN ATV WA AR BT AT 97 fivm — o AFoR - aifafafRa

- fan® & onfm I B v 78 2, = SRy gaRiRe vt ot s -
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mwﬁwmwaﬁwmﬁﬁm%‘ anﬁaqq‘rwﬁuﬂ%ﬁ mﬁm‘
-@Tﬁﬁrl :

empowers the Court-to grant temporary .infunction in order to prevent the
ends of justice from being defeated, if it is so prescrzbed (Pazas 6 & 14).

T, fafda wfear Wi (1908 31 5), 'sn'\fr94—€rm94a%mﬁ?f¥1ﬁﬁ

.'vf%ma%mmaa%aﬁaﬂwﬁﬁ% 8 AU & — TF RCE PR B W
aﬁﬁwmﬁﬁmﬁaaﬂﬁzﬁﬁmmwﬁwmﬁaﬂﬁa%mwm.

2, af var it faar T 7))

C.  Civil Procedure Code (5 of 1908), Section 151 - Inherent powers
" can be exercised to grant. rel:ef in case the case does not fall under any of
the rules prescnbed

T, Mf&aruﬁﬁmvﬁm(woams) ﬂm151—3mﬁﬁ%amﬁﬁa’raﬂ

mwmﬁmmaﬂ#a%ﬁwﬁmmm%mawﬁﬂﬁﬁn%ﬁﬁw .

g A8 ST B

B. -: Civil Procedure Code (5 of 1908), Order 39 & Sectmn 94(c) -

. Order 39 CPC deals with the temporary injunction and exercise of powers u/s

94(c) CPC - Thus, it is clear that Section 94(0) and Order 39 are not thé two
altemanve sources- of powers. . - - - (Para 13)

u.  fufsd whwn W (1908 @1 5), sm.‘"n 38 T ORI sa(efl) —

S T e 39 Al AR AN KA mmm(qﬁ)a%wfama%m"j
© B IR BRI BRAT & — memﬁ%amm(vﬁ)aﬁ?magwﬁmﬁf '

@ T s W T

E.  Civil Court Rules, M.P. 1961 Rule 372 - Rule:372 prowdes
that which cases can be.registered as M. J C. - There is no such enabling
provision under the Rules Jor registration of application simplicitor <.
Application u/s 94 CPC' carinot be reg:stered as M.J.C. under the Rules. '

" (Para 15)

3. mﬁawﬁwﬁ AN 1961, ﬁ?msn—ﬁ?ma?zwfﬁrd

- B, ClVll Procedure Code 6] of 1908), Sectnon 94 - Power u/s 94 is
" nét in derogation to the other. provision of CPC, it is supplemenral It -

LLE
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Cases referred. ' t S . -
AlR 1962 SC 527, 2004 AIR SCW 4269, 1982 MPLJ 460, 2002(3) MhLJ]
791, AIR'1976 Mad 45, 1955 MBLI 1117, AIR (32) 1945 Nag 97, 1969 JLJ (SN)
101. S
Ravi Ranjan; for the petitione;.

. ORDER
The Order of-  the Court was delivered by

.- ARUN MIsHR4, J. :- Significant question which arises in the writ petition is whether

an application under section 94 of Code of Civil Procedure, 1908 is maintainable

* for the purpose of grant of injunctjon without institution of the suit, there.being no

legal impediment in institution thereof, -

2. Peﬁﬁoner Surendra Rathore without filing suit has filed an application before
the Court of Second Additional District Judge under section 94 (c) and 94(e) read
with section 151 of CPC and prayed for grant of temporary injunction against the

- respondents, restraining them from selling or alienating agricultural land comprised

in survey No. 67/1 area 0.344 hectare, survey No. 68/1 area 1.011 hectare, total
area 1.355 hectare.

3. The petitioner averred in the application that Vishwanath Bhasin and Pramod
Bhasin had agreed to sell the aforesaid agricultural land for a consideration of
Rs.10,25,000/-per acre. Pursuant to the agreement, the petitioner had paid a sum
of Rs. 3 Lakhs by cheque no. 10585 and Rs. 1 Lakh by cheque No. 10587 of
Bank of Maharashtra, Jabalpur to Vishwanath Bhasin and further paid Rs. 3 Lakhs _
by cheque No. 10584 and Rs: I Lakh by cheque No. 10586 of the same Bank to
Pramod Bhasin. Thus total advance of Rs. 8 Lakhs was paid as part payment of

~ price on 7.4.2007. In acknowledge of oral agreement, petitioner and respondent

executed the agréement on 7.4.2007. The petitioner approached the respondents
several times but they did not execute the sale deed within the- agreed time of
three months. The petitioner came to know that respondents were trying to sell
the property to someone else, thereafter the petitioner published a notice in Dainik

- Bhaskar newspaper on 15.7.2007 not to. purchase the property from the

tespondeits as he was holding the agreement to purchasé the property. Time was
not-the essence of the contract. The act of unilateral cancellation of agreement
and forfeiture of advance was illegal and not tenable in law. The petitioner was
preparing to file suit for specific performance of the agreement but as a last
resort he approached the persons through whom the bargain was settled to
persuade the respondents to execute the sale deed. In the meanwhile the aforesaid
part of the land was acquired by the Jabalpur Development Authority (for short
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J DA) for its scheme No. 41. The petitioner reqiired the said mediators to ﬁnd out -
as to how much land out of the said Khasra numbers was acquired by JDA: He.
also made it clear that if any small portion taken by the J DA, he was willing to pay .

for the whole. Matter is pending with the mediators they are persuading the
petitioner not to file the suit for specific performance and wait for settlement until
the last date of limitation. As if the suit for specific.performance is filed, it is likely

to take long time for ultimate outcome with the result that petitioner will have

nothing in hand except eéndless htlgatlon therefore, the petitioner has prayed that

respondents be restrained from selling or otherwise alienating the property to
"someone else during the period right of the petltloner to. file su1t for specific

performance $ubsists.

4. The Trial Court vide order dated 31.1.2009 passed in MIC No. 4/2009 has
rejected the application on the ground that application is not maintainable. It would
not be appropriate to grant injunctior without filing of the suit. Such a case cannot
be registered as per rule 372 of M.P. Civil Court Rules framed by the High Court
of Madhya Pradesh. Dissatisfied with:the aforesaid order of the Trial Com’t instant
writ petition has been preferred by the petitioner.

5. Shri Ravi Ranjan, learned counsel appearing for the petitioner has submltted

that it was incumbent upon the Trial Court to have registered the case as MJC to -

entertain it on.merits. He has further submitted that without filing of the suit, an

application can be filed under section 94 of CPC for grant of injunction. Even if

_ the matter is not covered under Order 39 Rule 1 and 2 CPC, injunction can be
granted under section 94 of CPC. The mediator was desisting the petitioner from

filing of the suit, limitation remains for filing of the suit, in the circumstances the -

Trial Court ought to have granted the injunction prayed for by the petmoher as he
has paid a sum of Rs. 8 Lakhs to the respondents, which is a valuable amount.
Thus the order passed by the Trial Court be set aside.

6. In order to appreciate submission, it is necessary to consider Section 94 of
CPC Section 94 of the CPC reads thus :

94. Supplementai proceedings.-In order to prevent the ends-
of justice from being defeated the Court may, if it is so prescribed,

(a) issue a warrant to arrest the defendant and bring him
before the Court to show cause why he should not give security
for his appearance, and if he fails-to comply with any order tor
security commit him to the civil pnson

(b) direct the defendant to furnish security to produce any
property belonging to him and to place the same at the disposal of
" the Court or order the attachment of any property;

- (c) grant a temporary injunction and in case of disobedience

13l
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. cornmit the person guilty thereof to the civil prlson and order that
-his property be attached and sold; -

D )

~ (d). appoint a recelver of any property and enforce the
performance of his duties by attaching and selling his property;

- (@) make such other interlocutory .orders-as may appear to
the Court to be just and convenient.

It is apparent from the provision of Section 94 of CPC ‘that to prevent the
ends of justice from being defeated, it is open under section 94(c) to grant a
temporary mjunctlon and in case of disobedience commit the person. gurlty thereof
to the civil prison and order that his property be attached and sold. Section 94(¢)
empowers the Court to maKe 'such other mterlocutory orders as may appear to

. the Court to be just and convenient. Section 94 is a leading provision with respect

to power of the Court to grant mjuncuons The power under scction 94 is not in
derogation'to the other prov1sron ‘it is supplemental. Inherent-powers can be
“exercised to grant rehef in cas¢ the case does not fall under any of the rules
prescribed. Co :

7.  The medning of the words if it is so prescnbed' in section 94 has been
considered by the Apex Court in Manoharlal- Chopra Vs. Rai Bahadur Rao

- Raja Seth Hiralal -AIR 1962 SC 527. The majority view of the Apex Court is ‘
" that the provisions of the Code are not exhaustive, for the simple reason that the
Leglslature is incapable of contemplatmg all the possible circumstances which
. may arise in future ht]gatlon and consequently for; providing the procedure for
thert, The effect of expression ‘if it is so’prescribed’ in' Section 94 is only this that

. when the rules in Order 39 CPC prescribe. the circumstances in which-the

..temporary mjunctlon can be issued, ordinarily the Coutt is not to use its inherent
powers.to make the necessary orders in the interests of j justice, but is merely to
* see whether-the circumstances of the caseé bring it within the prescribed rule. If |
.the prowsmns of Section 94 were not there in the Code, the Court could still issue
temporary injunctions, but it could dothatin the exercise of its inherent jurisdiction. -
It is in the incidence .of the éxercise of the power of the Court to issue temporary
'mjunctlon that the provisions of Section 94 of the Code have their effect and not
- in taking away the right of the Court to’ exércise its inherent power: The inherent
power has not been conferred; upon the Court; it is a power inherent in the Court
by virtud of its duty to do- -justice between the parties before it. Further, when the
-Code itself recogmzes the exrstence of the inherent power of the Court there is
no questlon of rmplymg any powers outside the limits of the Code. Thus, there .
being: no such expressmn in Section 94 which expressly prohibits the i issue of a
- temporary injunction in circumstances not covered by Order 39 or by any rules
- made under the Code, the Courts have inherent jurisdiction to issue temporary
mjunctlon m crrcumstances which are not covered by the provisions of Order 39,
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CPC. No doubt about it that Court has the power to grant injunction in the

- circumstances which are not, coVered under Order 39 or rules made thereunder _

In the. exceptlonal circumstances using the inherent power under SBCthIl 151, the
order of m_]unctlon can be granted.

8. The Apex Court has considered the question of grant of interim relief under
section 94 in Vareed Jacob vs. Sosamma Geevarghese and others - 2004 AIR
SCW 4269, in which the majority of the Apex Court has laid down that source of
power of the Court to'grant interim relief is under Section 94. However, exercise
of that power can only be done if the circumstances of the case fall under the
rules. Therefore, when a matter comes before the Court, the Court has to examine
the facts of each case and ascertain whether the ingredients of Section 94 read
with the rules in an Order are satisfied and accordingly grant an appropriate relief.

It is only in cases where circumstances do not fall under any of the rules prescribed

that the Court can invoke its inherent power under section 151, CPC. Accordingly,

the Courts have to grant relief of attachment before judgment. The Courts will
grant temporary injunction if the case satisfied Order 39. So depending on the
circumstances falling in the prescribed rules, the power of the Court to grant
specified reliefs would vary. Therefore, each set of rules prescribed are distinet
and different from the other and therefore, one cannot equate rules of temporary
injunction with rules of attachment before ]udgment although all are broadly termed
as interlocutory orders The Apex Court in Vareed Jacob (supra) has laid down
thus -

9. In the case of M/s Ram Chand & Sons Sugar Mills Pvt.
" Ltd, v.Kanhayalal Bhargava reported in AIR 1966 SC 1899, it has
. been held by this Court that the inherent power of the Court under
Section 151, C.P.C. is in addition to and complimentary to the powers
expressly conferred under C.P.C., butthat power will not be exercised
in conflict with any of the powers expressly or by implication conferred
by other provisions of C.P,C. If there is express provision covering a
particular topic, then Section 151, C.P.C. cannot be applied: Therefore,
Section.151, C.P.C. recognizes inherent power of the Court by virtue
of its duty to do justice and which inherent power is in additionto and
complementary to powers conferred under C.P.C. expressly or by
. nnpllcauon.

LY

* 11. The above discussion shows that the source of power of
the Court to grant interim relief is under Section 94. However,
exercise of that power can only be done if the circumstances of
the case fall under the rules. Therefore, when a matter comes
before the Court, the Court has to examine the facts of each case
and ascertain whether the ingredients of Section 94 read with the
rules in an Order are satisfied and accordingly grant an appropriate

e
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rehef It is only in cases where circumstances do not fall under
any of the rules prescribed that the Court can invoke its inherent

- power under section 151, CRC. Accordingly, the Courts have to
grant relief of attachment before judgment. The Courts will grant
temporary injunction if the case satisfied Order 39. So depending
on the circumstances falling in the prescribed rules, the power of -
‘the Court to grant specified reliefs would vary. Therefore, each -
set of rules prescnbed are distinct and different from the other
and-therefore, one cannot equate rules of temporary injunction
with rules of attachment before judgment. although all are broadly

“termed as interlocutory’ orders.

-The Apex Court has laid down that the inherent power is” in addition to and

" complimentary to the powers expressly or by implication conferred under C.P. C,

but that power will not be exercised in conflict with any of the powers. conferred
expressly or by implication. Order 39 Rule 1 provides the expressmn "wherein

. any suit it is proved by affidavit or otherwise". By using the expression "wherein

any suit" Order 39 Rule 1 contemplates for filing of the suit and grant of injunction.
Order 39 Rule 2 CPC also usés expression "in any suit". Thus the power to grant
injunction conferred under Order 39 Rule 1 and 2 is in a suit. Section 94 uses the
expression "if it is so prescribed" which has been considered by the Apex Court in

© Manoharlal Chopra Vs. Rai Bahadur Rao Raja Seth Hiralal and Vareed Jacob
. vs. Sosamma Geevarghese and others (supra) : -

9. There may be cases where plaint is presented before the Court’ but notice

“period has not expired, such suits are used to be registered as MJC earlier before
‘amendment of section 80 CPC, if the period for notice has not expired. After

amendment of Section 80, it is for the Court to grant permission to institute the
suit as per sub-section (2) of Section 80. Nonetheless, earlier the plaint used to be
filed along with the applications. Even under Municipal Corporation Act if period
of notice has not expired, the method is adopted of filing of the plaint. along with

‘the-application for injunction which is registered as MJC but nonetheless plaint is -

‘presented, it is registered later on after expiry of period of notice. In such a case
. in exceptlonal circumstances Court used'to grant injunction under inherent power.
+In our opinion, for grant of injunction under section 94 read with inhereént power it

1 necessary to seek main relief by filing the. plamt It is a different matter whether

. Court has not allowed to register it due to some legal impediments i in case it

exists, then the inherent power can be exercised by the Court for grant of injunction
as the case is not covered under Qrder 39 Rule 1 and 2. When the case is squarely
covered under Order 39 Rule 1 and 2, inherent power cannot be exercised for
grant of such an injunction. Inherent power is exercised to grant injunction which
are not covered under Order 39 Rule 1 and 2 but this power is supplemental not to
violate the provisions.
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10. In Anilkumar Komalchand . Kashmath Balkrishna Patel and others -

1982 MPLJ-460 this Court has laid down that the power to issue temporary injunction

is conferred on the Courts by Section 94 read with Order 39, Rules 1.and 2, CPC. -

The Courtshave also inhierent power to issue temporary injunction on an appropnate
case being made out.' Accordingly, the impugned order cannot be regarded to

have been passed under section 80(2) CPC but has to be regarded to be one.

passed under Order 39, Rules 1 and 2, CPC. The submission raised that the order
of m_|unct10n was passed under section 80 (2) CPC, was rejected .

11.  We have to distinguish between the cases where main relief is claimed by
filing ‘the apphcatlon in a case where plaint has not been presented at all and
person is waiting for amicable settlement out of Court and seeks grant of injunction
till limitation expires for filing of the snit from a case where there is legal impediment
to register a case but plaint is filed before the Conrt. In the instant case ultimately
a suit may itself be not presented, in case mediation succeeds. In our opinion, in
such circumstances there is np power under CPC, even inherént power cannot be

exercised by the Court to grant injinction particularly in view ‘of the fact that .

there is no legal unpednnent in filing of the suit. Merely on the ground that sorae
talks are going on between the parties, would not clothe the apphcant with right to
invoke section 94 read with Section 151 of CPC to claim interim injunction, which

. he.can seek in properly instituted suit undér Order 39 Rule 1 and 2. As suit has

indirect method to scek mjunctmn cannot be permitted to be resorted to. Such an

application cannot be said to be maintainable. Main relief itself has not been °

asked in plaint by ﬁlmg it. The grant of temporary. mjunctxon is supplemental to
-main relief, cannot be the main telief. The expression "if it is so prescribed" in
Section 94 has been considered in Dinkar Tippanna Mirajkar vs. Bank of India,

Jaisingpur 2002(3) MhLJ 791, thé Court has held that Section 94 reveals the
limitation of exercise of power by the Court. The execution of: power under section

‘94 has necessarily to be-in relation {o the subject matter of dispute or the' property )
relating to the dispute in the matter. Certainly, s such power cannot be resorted toin
relation to the property tota]ly fore1gn .to the dispute and unconnected with the .

claim of the parti¢s to the Slllt In the mstant case there is no foundanon of ﬁhng
of suit is available. C o . )

12. In the ahsence of mam rehef which 1 sought in a plaint, interim rehef or

temporary injunction cannot be sought, has been laid down by the Madras High

Court in Kazimar PenyaPallrvasal and others Vs. K.A.S. Arumugam and others
AIR 1976 MADRAS 45. It has béen observed that if any person secks relief
under section 94 and inter alia asked for appointment of receiver, the condition
precedent for making such-a request is the existence of a'main action which was

" already initiated by the person seeking the interlocutory relief. It would be improper
in view of provisions of Section 94 and Order 40 Rule 1 to invoke the inherent

)

al .
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jurisdiction of the ‘Code under Section 151 to entertain a bare suit for the

. appoiritment of a receiver and hold that such interlocutory orders can be made in

the absence of a request for any other main relief. In ILR 1988 KR. 2378 the
High Court of Karnataka has laid down that temporary injunction under section
94 cannot be granted w1thout their being a directly instituted suit. In Jhatalomal
Vs. Bhagwan Prasad Tiwari <1955 MBLJ ‘1117 this Court has opined that to file-
a suit only for the appointment of'a receiver appears to be very queer on the fact
of it. The proceedmgs for the appointment of a receiver are termed supplemental
proceedmgs in CPC Supplemental praceedings cannot be harnessed to ensure a

_continuance of partnership through the, :agency of a receiver. It is always open to

a party to arbitration proceedmgs to :move the court for the appointment of a

- receiver. Such an application for a receiver must follow arbitration proceedings
“-and not precede it. In th¢ instant case there is no plaint presented to the Court,

Mam relief itself has not: been sought as such recourse of the supplemental
proceedmgs of grant of interim/temporary m_]unctlon cannot be resorted to.

. 13. In Dhian Singh Sobha Singh vs. Secretary of State through Deputy

Commjssioner, Nimar and another - AIR (32) 1945 Nagpur 97, it has been laid
down that Section 94 and Order 39 CPC are not alternative sources thus

The jurisdiction of the Court to attach property before judgment
. Is indicated by the words 'if so prescribed' in $.94, and that condition
is satisfied when: rules are. made to -order attachment of any
propeaty of the defendant The meaning. of the expression 'if so-
prescribed’ would be clear when they arc compared with the words
'subject to such conditions and limitations as may be prescribed'
occurfing in 8.107,,Civil P.C. 'Prescribed’ means prescribed by
rules (see 8.2(16), Civil P.€.) In the latter case if the rules prescribe
any conditions or limitations as affecting the jurisdiction of the
Court, the junsdlction cannot arise unlzgs the conditions or
hmltatlons are satisfied..Section 94 merely says “so prescribed" -
. and does not like 8.107 say "subject to conditions and limitations
as may be prescribed." Rules 5 and 6 of 0.38 bring-inte effect the
jurisdiction that is conferred by-$.94 in so far as they make it clear
‘that the Court has power:to order attachment before judgment. In
the absénce of words: {such as 1hose used in 8.107.(1) Civil P.C.
the other provisions made in Rr. 5 and 6 of 0.38 must be interpreted- -
as laying down the manner in which the Court's jurisdiction is to
be exercised, and accordingly regarded as dealing with matters of
procedure regulatmg the mode of exercise of a jurisdiction. that
exists. On this view any error in the manner of the exercise of the
. jurisdiction conferred by §.94 would not affect the validity of the
- Court's act if the Court's jurisdiction i 1s derived from a source
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independent of the provisions which merely prescribe the manner
of its exercise.

Order 39 CPC deals with the temporary injunction and exercise of power
under section 94(c) CPC, thus it is clear that Section 94(c) and order 39 are not
the two alternative sources of power.

14, Shri Ravi Ranjan, learned counsel appearing for the petitioner has relied

upon the decision of this Court.in State of M.P. vs. Caltex (India) Ltd. & fwo -

‘ others - 1969 JLT (SN) 101 in which the Single. Bench of this Court has laid down
in the backdrop of the fact that notice under section 80 was served upon the
Collector. The applicant has filed the suit with the requisite court fees coupled

~ with the request that it should not be reglstered as notice period has not expired.

The Court registered it as MJC. The order of i “injunction was sought, it was granted.

The State opposed grant of i injunction on the ground that suit could not be filed

before expiry of two months from the date of service of notice, the Court was not

competent to grant injunction. In the backdrop of the fact that suit itself was filed

- along with the application for injunction, it was registered as MJC, the Single

Bench of this Court has Iaid down that it is open to the Court to grant injunction in

view of the contemplated suii to maintain status quo. Section 94 of the code .of

Civil Procedure empowers the Court to grant a temporary injunction in order to

prevent the ends of justice from being defeated, if it is so prescribed.. Order 39

Rules 1 and 2, which deal with the grant of injunction, however, provide for grant

of injunction during the pendency of the suit. There is no provision in the CPC .

providing that an injunction can be granted if no suit is pending, however, relying
upon the Apex Court decision in Manoharlal vs. Seth Hiralal (supra) it has
been laid down that if interest of justice so requires, Court may exercise inherent
power. The view has been expressed that the object of granting temporary injunction

is to ensure maintenance of status-quo until the final adjudication of the rights of -

the plaintiff. Where a party wants to institute'a suit and is unable to do 50 on
account of some "legal impediment", the Court may in a suitable case grant an
injunction to maintain status quo until he is able to institute the suit. The decision
of this Court cannot be so widely construed, it only means that the Court has
power to grant an injunction before the registration of the plaint which has béen
presented in case of legal impediment in registering it but it must oonly be exercised
"in rare and exceptional cases where the party concerned has no other suitable
remedy to prevent mischief. In the aforesaid case State of M.P. vs. Caltex (supra)
the plaint itself was presented with the requisite court fees but it was not registered
as regular suit. Application for grant of injunction was also filed. The case was

tegistered as MIC as such the Single Bench has observed that inherent power .

can be exercised, in the said case there was legal impediment in the registration
of suit. The facts are not similaf in the instant case. Here there is no such legal
impediment.

;)
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15.- Consequently, the apphcmon which has been filed could not be said to be

- maintainable. Apart from that Rule 372 of M.P. Civil Court Rules framed by the

High Court provides that which cases can be registered as MIC. There is no such.
enabling provision under the aforesaid rules for registration of application simplicitor.
On the strength of decision of this Court in State of M,P. vs. Caltex (India) Ltd,
& two others (supra), such application can be filed and registered only in case
there is any legal impediment in reglstratlon of the suit but nonetheless it has been
filed with requisite steps. There being no legal 1mped1m¢nt in the instant case, the
appllcanon being untenable has been rightly rejected by the Trial Court.

16. ° Resultantly, we find no ment in the writ petmon same deserves dismissal,

s hereby dismissed.

Petition dismissed.
ILR [2009] M. P 1707
APPELLATE CIVIL
' Before Mr. Justice K.K. Lahott
6 January, 2009* ) , .
SITARAM L _ _ ... Appellant

COOPERATIVE BHUMIL' VIKAS (LAND MORTGAGE)
BANK LTD;, KHANDWA & ors. = - Respondents

Civil Procedure Code (5 of 1908), Sectlon 9, Sahkari Bhuml Vikas, -
Bank Adhiniyam, M.P., 1966, Sections 27, 64 & 82 - Bar of jurisdiction of
Courts - Appellant purchased land after obtaining NOC from Bank - Land
was auctioned for recovery of dues from other persons without issuing notice
to appellant - Held - Even if Jurisdiction_of civil court is excluded, the civil
court has jurisdiction to examine into cases where the provisions of the Act
were complied with or the s{atutary tribunal had not acted in conformtty with

fundamental principles of Judicial procedure - Tl suit as framed and filed

was mamtamable Matter remitted back. “(Paras 11, 12 & 16)
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Cases reéferred :

AIR 1963 SC 1547, AIR 1964 SC 322, AIR 1969 SC 78,/(2002) 7 SCC 46,

(2006) 7 SCC 496, (2008) 5 SCC 542, AIR 2002 SC 997,-2001(3) MPHT363..

A.G. Dhande with D. Soni, for the appellant. ‘
Rajneesh Gupta, for the respondent Nos.1 & 7.

JUDGMENT
K.K.Lawot, J. :~The plaintiff has filed this appeal, aggrit_ayféd by the

judgment and decree dated 12.3.1996 by Additional Judge to the Court of District
Judge Khandwa in Civil Appeal No.7-A/1983, by which_judgment and decree -

dated 16.3.1983 by the Civil Judge Class I, Bushanpur in Civil Suit No.8-A/1975

was confirmed. Both the Courts below found that the Civil Court hasno jurisdiction”
to decide the suit and the controversy lies within the purview of section 64 of the .

M.P.Cooperative Societies Act, 1960 (hereinafter referred to as 'Act' for short)
and dismissed the suit. o C . '
2. This appeal was admitted on 25.9.1 998 on the following substantial question
of law :- ’ ; :
"Whether the Courts below erred in-law in holding that the

civil Court has no jurisdiction to grant the relief in view of section
27 of the M.P.Bhumi Vikas-Adhiniyam, 1966 7"

3. Learned.counsel for appellant _chgilcnged the ju‘dgment'_ and decree on the -

following grounds :- :

.. (1) Thatthe Court below erred in holding that the suit was
barred under section 27 of the M.P.Sahakari Bhoomi Vikas -Bank

- Adhiniyam, 1966 (hereinafter referred to as ‘Adhiniyam of 1966' -
for short) while the civil Court was having jurisdiction to decide
the controversy between the parties.

(2) . That the appellant was not a borrower or a member of the
Society and his case was not covered under section 64 of the Act. The
appellant purchased the property by registered sale deed dated 27.4.1964
after obtaining no objection certificate dated 14.4.1964 from the Bank.
The appellant was a bonafide purchasér of the property after obtaining
due no objection certificate from the Bank. The appellant after purchase
‘of the property remained in possession of the land for more than 10
years and without any notice to the appellant, the property was auctioned
on 30.5.1974 and 1.6.1974. Before auction of land of appellant, notice
was mandatory, in absence of which the entire proceeding vitiates. It
1s submitted that as the provisicns of section 64 are not applicable in the
case of appellant the Court below erred in dismissing the suit in view of
section 27 of the Adhiniyam of 1966.

e — et e e = - - -
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(3) That section 27 of the .Adhiniyam of 1966 is not
applicable in the present case. It provides that only the title of the -
- purchaser shall not be impeachable, but in.case where the auction
took place without any netice to the plamt1ff the provision of
section 27 shall not be apphcable The Court below erred in wrongly
' mterpretlag section 27 .of the Adhmryam of 1966.-

4) The appellant has placed reliance to-Apex Court Judgment

" in Firm Seth Radha Kishan (Deceased) represented, by Harz Kishan .
and others Vs. The Admzmstrator Municipal Commzttee Ludhrana'
(AIR 1963 SC 1547), "Firm and Hluri Subbayya Chetty and “SOns
Vs. The State of Andhra Pradesh (AIR 1964 SC 322), Dhulabhai
Vs. State. of M.P, and angther (AIR 1969 SC 78), Prakash Narain
Sharma Vs. Burmah Shell Cooperative Housing Society Ltd. "

'. [(2002)7 SCC 46], Krshonlal Vs. Sales Oﬁ‘ cer, District Land.
Develapn;e»gt Bank and others {(2006)7 SCC.496] and Rajasrhan
SRTC & others Vs. Mohar Smgh [(2008)'5.SCC 542] and submitted
that the judgment and decree passed by thesCourt below dlsmlssmg
the suit of appellant are not sustainable under the»law The Civil o
Court was hang Junsdlctlon to .examine into the cases where the -
provisrons of the Act were not comphed with and also to examine
whether the tnbunals had not acted in confornuty wrth the fundamental
‘and judicial procedure

4, Shri Rajneesh Gupta learned counsel. for respondent nos.1 & 7 supported
the Judgment and decree of the Court below and submitted that the appellant

stepped into the shoes of the borrower. He purchased the property from the
purchaser of the borrower “The lands in .question were mortgaged with the bank

- and under section 64( 1)(c) the appellant 1s a person who was claiming through the

borrower In these circumstances, the apprOpnate remedy for the appellant was
tofile a dlspute undgr section 64 of the Act and the civil Court was having no

Junsdrctlon to entertain and. decide the dispute between the parties, He has also.

teferred section 27 of, the Adhmryam of 1966 and submrtted .that the title of the
purchaser cannot be 1mpeached merely for uregulanty in the written statement
the respondent has specifically pleaded that the appellant was having knowledge

of the sale, preceedings since 1970 and when the appellant was having knowledge

of sale he ought to have approached to the. ‘cooperative trrbunal for redressal of -
the grievance. The-Court below rlghtly dismissed the sujt of appellant n whlch no . -
interference is needed in this appeal He has placed relrance 10 the Apex Court :

judgment in C, TN:kam Vs. Mumc:pal Corporatzon Ahmedabad (AIR 2002

SC 997) and Single Bench: judgment of this Court it Bruhtakar Sahakari. Sakh.

Sanstha Maryadrt Nmtabaz’z Mandsaur Vs. Bheru]gl and another [2001(3)
MPHT 363] and submrtted that thlS appeal may be dlSII]ISSGd with costs

A s e
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5. To appreciate the rival contentions of the parties, factual position in the

case may be stated.. Appellant Sitaram filed suit before the Civil Judge Class-I
Burhanpur on 18.7.1975 for declaration that aunction sale”of khasra 10.11 aréa
15.75 actes of village Kharkheda, Tahsil Burhanpur held on 30.5.1974 was void in

law and the plaintiff being rightful bhumiswami of the land was entitled to its

possession mesne profit and costs. The suit was filed on the allegations that

plaintiff was the owner and in possession of the suit land since 1964 . The disputed-
land khasra no.1l area 15.75 acres of village Kharkheda was recorded in ‘the

name of plaintiff as Bhumiswami in the record of rights.

That before purchasing the suit land defendant approached to the Bank on

- 14.4,1964 and moved an application for issuance of no objection certificate. The

defendant bank certified that there was no charge or mortgage of ba_ink on the suit’

* land. After obtaining such no objection certificate plaintiff purchased the suit land
on 27.4.1964 by registered sale deed. ' - C

In para 1(b)(3) the plaintiff pleaded that after having issued suchno objection

. certificate, that there was no charge or mortgage on the suit land and the defendant
. bank was not entitled to proceed against the suit land for recovery of the loan
‘under the doctrine of estoppel. : -

. That the plaintiff purchased the suit land from defendant no.9 Raghunath

S/o. Bekhu, Tehsil Burhanpur by registered sale-deed dated 27.4.1964 and since

" then the plaintiff was in-possession of the land on his own rights. -The plaintiff

‘was arrested and detained on 29.7.1975 under the Defence of India Act by Kaknar
Police and he was sent to Khandwa Jail, where he remained confined tili 18.8.1975.

 The plaintiff also pleaded in para 2(b) of the plaint that respondent no.7 Dilipsingh
in league ‘with others, lodged false report against the plaintiff. and-got him arrested
under the Defence of India.Act and after the next daté of arrest of plaintiff, -
Dilipsingh took unauthiorised and unlawful possession of the suit land.

That the defendant no.7 thredtened to the plaintiff that he was purchaser of .
the suit land in auction sale held by the sales officer of defendant no.2 under the
Cooperative Societies Act for recovery of a debi due to defendarit. no.2. from
Narayan S/o Kishan defendarit no.4 and his deceased brother Kashinath.

In para 4(b) of the plaint it was pleaded that some pr‘oceedir_igs; were going
on before the sales officer in respect of sale of alleged mortgage lands. The .
plaintiff applied to the sale officer that the suit land was not mortgaged with Bank
and lands surveynos.59 and 63 were in possession of original mortgage Narayan
and heirs of Kashinath. The debt amount could be recovered from them, but inspite
of this the land of plaintiff was put to sale. '

That the plaintiff who was a recorded Bhumiswami of the land and was in
possession. He was never intimated about the date of sale. He was also not served -
with the demand notice in consequence of which the sale was held. Infact the
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p]amtiﬁ' had no information about the alleged auction sale of land and became
aware after two weeks of the alleged auction.

With the aforesaid allegations and. some otiler allegations, in respect of
irregularity of sale, the suit was filed for the aforesaid reliefs.

6. . The defendants contested the suit by filing written statement in which
allegations. of the plaint were denied inter alia. The defendants also took a plea
that the civil Court was havmg 1o _]unsdlctlon to entertain ; and decide the dispute
between the parties. . :

7. The trial Court framed the issues. The issue no.19 was the preliminary
issue which was framed by the trial Court thus :-

"Whether jurisdiction of civil Court is. barred by
" M.P, Cooperative Societies Act-and M.P.Sahakari Bhoomi.Vikas
Bank Adhiniyam, 1966 7" -

. The trial Court heard the partles on the prehmmary issue and found that
under section 27 of the Adhintyam of 1966 the suit was barred and dismissed the -
suit. Against the aforesaid Judgment of the trial Court an appeal was preferred,
but was also djsmissed on the same grounds. .

8. To apprecnate the rival contentions of the parties it would be appropnate if
. section 27 of the Adhiniyam of 1966 is referred thus:-

"27. Title purchaser not impeachable for irregularities -
. When a sale has been made in professed exercise of a power of sale
under section 19 and has been confirmed under section 21, the title of
the purchaser shall not be impeachable on the ground that no case had
arisen to authorise the sale or that due notice was not given or that the
- power was otherwise improperly or irregularly exercise of the power
shall have his remedy in damages against the Development Bank."

Section 64 of the Act provides dispute to be fifed beifore the Registrar. For ready
reference section 64 may be referred which reads thus :-

- 64, Disputes -(1} Notwithstanding anything contained in
- any other law for the time being in force, [any dispute touching
the constitution, management or ‘buginess, terms and condittons of'
- employment of a society, or the liquidation of a society shall be
referred to the ch:strar] by any of the parties to the dispute if -
the parties thereto are among the following :-

(a) a society, its committee, any past committee, any past
or present officer, any past-or present agent, any past or present
servant or a nominee, heirs or legal representatives of any
deceased agent or deceased servant of the soc:ety, or the l:quldator
of the somety -
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(b) amember, past miember or a person clarmmg through'a .
member, past member-or deceased member of a socrety orof a -
- society which is a member of the soclety, -

(c) a person other than a meniber of.the society who has!
~ been granted a loan by the society or with whom the society has
or had business transactions and any person claiming through such
a person; :

(d) a surety of a member, past member or deceased member
or a person other than a mémber who has been granted a loan by
the scciety, whether such a surety is or is not a member of the
socrety, S :

-

‘('e) . any other society or the hquldator of such a scclety, and .
- () a creditor of a society.

)  For the purposes of sub sectlon (1), a dlspute shall
include - . -

(i) aclaim by.a society for any debt or demand die to it
from a member, past member or the nominee; heir or legal
representative of a deceased member whether such debt or
demand be admitted or not; - : :

(i) acliimbya surety agamst the principal debtor where

" the society has recovered from the surety any amount in respect

of any debt or demand due to it from the principal debtor as a’

~ result of the default of the principal, debtor, whether such debt or’
demand be admrtted or not;

(111) a claim by a socrety for any-loss caused to it by a
member, past member or deceased member, any officer; past
‘officer or deceased officer, any agent, past agent or. deceased
agent, or any servant, past servant or deceased servant, or its
committee, past or present, whether such-loss be admitted or not;

(iv) aquestion regarding rights, etc, mcludmg tenancy nghts
between a housing socrety and its tenants or members; and

(v) any drspute arlsmg in connection ‘with the election of
any, officer of the society or representatrve of the socrety or of
composite society:

Provided that the Reglstrar shall not entertain any dispute

- under this clause during the period commencing from the

announcement of the clection programme -till the declaration of
the resuits].
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(3} If any questlon arising whether a dispute referred to .
the Registrar is a dispute, the decision thereon .of the” Reglstrar
- shall be final-and shall not be called in question in any court."

Sectlon 82 of the Act bars the Junsdlcnon of the Court For ready reference -
section 82 is referred thus :- . S

""82. Bar of jurlsdict_ion of _Courts - (1) Save as provided
in this Act, no civil or revenue court shall have any jurisdiction in
respect of - :

(a)  the registration of a society or of bye-laws or of an
amendment of a bye-law ;

(b) the removal of a committee and the management of
- the society after such removal;

(c) - any dispute, requlred to be referred to the Registrar or
his nommee or board of nominees;

_ (d) any matter concerning the wmdmg up and the dissolution
. -of a society.

(2) Whilea soc;ety is being wound up, no suit or other legal
proceedings relating to the business of such society shall be
proceeded with, or instituted against, the liquidator as such or = -
against the society or any member thereof, except by leave of the
Registrar and subject f_cq -such terms as he may impose.

. (3) . Save as provided in this Act, no'order, decision or award
made under this Act shall be questmned in any court or any ground
whatsoever."

9.  In this case, the allegations of the pIaintiﬂ“ are that the plaintiff purchased
- the property after obtaining No objection certificate from the respondent Bank.

The aforesaid no objection certificate was issued vn 14.4.1964. The appellant

filed this no objection certificate before the appellate Court alongwith an application

dated 11.12.1985. A specific averment was made in the plaint itself that such no

objection certificate was obtained by the plaintiff before purchase of the land on

14.4.1964 and thereafter on 27.4.1964, the plaintiff purchased the land from the
_predecessor. Apart from this the plaintiff very specifically averred that before
auction of the land no notice, as envisaged under the Adhiniyam of 1966, was
issued to the appellant. Section 18 of the Adhlmyam of 1966 provides power of
sale when and how to be exercised. For ready reference section 18 may be
referred which-reads thus :-

""18. Power of sale when and how to be exercised - (1)
Notwithstanding anything contained in the Transfer of Property -
Act, 1882 (IV of 1882), or the Trustees and Mortgages Powers
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© Act, 1866 (XXVIII) of 1866) the committee ‘of the bank or any
person authorised by such committee in-this behalf shali, in case

_of default of payment of mortgage money or any part thereof,

" have power, in addition to any other remedy available to the bank,
to bring the mongaged property to sale without the intervention of -
the Court.

(2) No such power shall be exercised unless and until ;

- (a) the Board has previously authorised the exercise thereof
*after hearing the objections, if any, of the mortgagor or mortgagors :

[Provided that the Board shall be deemed to have -
authorised the exercise of such power if no-reply is received from
the Board within thirty days of making a reference by the committee -

-of the bank or any person authonsed by the committee for the

- purpose.]

1 (b) notice i wrltmg requiring payment of such mortgage-
money or part thereof has been served upon -

(i) the mortgagor or each of the mortgagors;

(i) any person who has any interest or charge upon the
-mortgaged property or'in or upor the nght to redeem the same so
far as known to the commxttee

(iii) any surety for the payment of the mortgage debt or any-
" part thereof; and

{iv) any- creditor of the mortgagor who has in a ‘suit fbr the
administration of his estate obtamed a decree for sale of the
mortgaged property; and . .

©  default has been made in payment of such mortgaged g
money or part thereof for three months after service of the notice."

’ -Sub-section (2) of section 18 speclﬁcally prowdes that no such power shall be
‘exercised until and unless notice upor the persons specified i in’section has been
" served, mcludlng the person who has interest or charge in the mcrtgage property.

10, Inthis case, the plaintiff purchased the property after obtaining no objection
certificate dated 14.4.1964 from the Bank. The land was purchased by the plaintiff
on 27.4.1964 and for a period of nearbaout 10 years the plaintiff was in possession
of the property and as per averments in the plaint he was recorded Bhumiswami
of the property. In this circumstances, the plamtlff was a person.whose interest
was involved in the property and was entitled to a notice as required under section
18 of the Act. It is a settled law that for deciding preliminary issue averments i
the plaint are to be seen. Though defendant in the written statement had alleged
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" thatthe plamt:ff was having knowledge of sale, but in the written statement nowhere

it was stated that a due notice as required under section 18 was served on the

plaintiff. - In absence of aforesaid in the written statement, the averments made in_
the plaint may be taken into consideration while deciding preliminary issue no.19
in the matter. . Recently the Apex Court in Kishorilal (supra) considered.-this

aspect of non issuance of notice. The Apex Court in para 10 & 11 of the judgment

considered non issuance of notice and scope of section 27 of the Adhiniyam. The

Apex Court held that section 27 of the Act does not state that no notice is necessary

to be served. It speaks of due notice has been served. Admittedly no notice was

served on the appellant of that case and in those circumstances the Apex Court

set aside the auction proceedings, though directed refund of sale consideration to

the purchaser, but the sale was found to be invalid.

11. Inthis case as per the averments made in the plaint, as no notice as required
under section 18 of the Act was served and when no such notice was served
upon the plaintiff, the auction cannot be said to be a legal auction within the purview
‘of provisions of Adhiniyam and in that circumstances, the provisions of section 27
may not be applicable. But this question is to be decided by the trial Court. If at
this juncture this Court records any finding then it may effect the interest of the
parties, who shall be free to adduce evidence in this regard. But from the perusal
-of averments made in the plaint it can very well be gathered that plaintiff specifically
averred that no such notice was issued and' without issuance of notice as required
- under section 18, an auction took place.. In these circumstances as per averments
of the plaintiff the entire auction was invalid. The civil Court was having jurisdiction
to examine such issue, about the auction took place without following the mandatory
provisions of the Act.

12. The Apex Court in Firm and Hluri Subbayya Chetty (supra), held that
even if the jurisdiction of civil Court is excluded, the civil Céurt has jurisdiction to
examine into cases where the prowsmns of the Act were complied with or the
statutory tribunal had not acted in conformity w;th the fundamental pnnc1p1es of

judicial procedure . '

The Apex Court in Dhulabhai (supra) held that an exclusion of jurisdiction
.of civil Court is not readily to be inferred unless the conditions enumerated in the
. judgment apply. The Apex Court enumerated as far as 7 conditions in which the
jurisdiction of the Civil Court may be excluded, but in the present case any of the
aforesaid conditions does not apply.

The Apex Court in Prakash Narain Sharma {supra) con51der1ng the legal
- position held that even where exclusion of jurisdiction of civil Court is statutorily
provided still on availability of requisite grounds the civil Court can entertain a
civil suit on well defined parameters settled by the constitution Bench of the Apex
Court in Dhulabhai (supra).
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13, The Judgment relied on by Shri Rajneesh Gupta in C. TNzkam (supra) -
relates to termmatlon order - -passed by an employer and in that case the Apex .

Court:was: conSIdermg thequestion of jurisdiction of civil court qua an industrial

dispute. The Apex Courtheld that ‘the relief sought:for. can be properly given by -

forum under ‘the Andustrial’ Dlsputes Act and the jurisdiction of.civil court was
1mp11edly ‘barred.: But the: factual position-in the present case is ‘entirely different.

I this vase; as ;pér the: ‘avements-made inthe’ plamt the plaintiff alleged that he .~ -

purehased the property: after. thammg due .o objection cértificate from the Bank
-and was ‘in possession of the ‘property for a pefiod: of more than 10 years when
the auctlon took place and that'to without any notice as was mandatonly required
undér the.Act. In the light of aforesaid fact the Judgment of C T.Nikam (supra) is
not apphcable In the present'case, -

14. So faras the : judgment of Smgle Bench of thxs Court i Bruhtakar Sahakari
Sakh Sanstha Mar;yad:r ‘Naitabali (siipra) relied on by the learned, counsel for
respondents is concérned, this eCGurt though held that indep endent it for declaration’
of title on Jand.in: dlspute is’ mamtﬂlnable but questlon whether any amount was
dueto the society:was’in* exclxmwe domam of the authorities- empowered to decide
under the Cooperstwe 8001et1es Act and the civil’ Court-for-enforcement of the

charge ‘or for recmrer tof ]oan would be barred under the Caoperative Soc1et1es' '

AGT. _!"'.- N . a

But‘the factual posmon in’the. present case is enturely different and the.

. -aforesaxd Judgment is not:applicable in the presént case, The Court below without
‘propefly pns1denng the prehmmary issue,noi19 tield that the civil' Court was

_havmg 0" Junsdlctmm whlle a8 .per ‘the settled Jaw, by the Apex Court the civil -

, i 5amme the. questlonthat without' fol]owmg the
mandatory prowsmn ‘of the Act: ‘such: salewas! “legal; or not-and what was the
-effect af no objection certificateissied by the Bank before purchase of the property
by the plamnff Allthese questlons alongwnh other questions were to be examined
by the trial Court, while, decldmg the issue no.19. The issue no.19 could not have
been’ demded wn‘.hout recordmg evxdence in ‘the matter.

16. a:-Iii ,‘ i
appellate Cburt are not sustamable under the law. Both the orders are set dside.
Thematter is Temltted back to the trial Court-io decide the matter after extendmg

opportumty ito bo‘th the }partles to lead the evidence. The parties present herein ,

.are:directed to remain present. before ‘the trial' Court.on 30th of March, 2009 for -
which :date.no notice shall:be necessary. “On the afaresaid date the trial Court -
shall fix a date “for recording evidence of both the _parties. * Both the parties if '

needed, may produce necessary documents before-the trial Court on the date.
. Thereafter the trial Court shall proceed in the.matter in accordance ‘with law.

17. Considering the facts of the case, there shall be no order as to costs. While .

ew of aforesmd the ,unpugned order passed by the tnal Court and B |

o
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remanding the matter, looklng to the long pendency of the case, the trial Court is
dirccted to expedite the hearing of the case and shall make an endeavour to decide
- the case expeditiously as far as possible within a penod of six months from the
aforesaid date.

T

. Order accordingly.
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.APPELLATE CIVIL
Before Mr. Justice PK. Jaiswal

_ i : 10 ,February, 2009* L
STATE OF; MsP & ors. ) . - ... Appellants
VS - _ - .
M/S SHUKLA CONSTRUCTION COMPANY . * .. Respondent

. Arbltratlon Act (10 of '1940), Section 30 - Arbitrtor - M:scanduct -
- Award challenged on the ground that appellant not afforded proper
opportunity of hearing in violgtion of principles of Natural Justice by the
Arbitrator and.thus he camm:ta‘ed misconduct by ignoring the terms of the
contract - Held - Arbitrator in. h:s award recorded finding on the basis of
documents fi led by parties - Appellant Jdiled to point out as to how Arbitrator
misconducted - Reason assigned by the Arbitrator and the view laken by the
Arb:traror is a possible view - Appeal dismissed. * (Para 11)
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Cases referred :
(1997) 4 SCC 693 (1994) 6 SCC 435, AIR 1989 SC 402,

. Sudesh Verma, G.A., for the State/appellants.
Roh:t Arya with Shekhar Sharma, for the respondcnt

ORDER

PX. JAISWAL, J. :=This appeal is dlrected against the order dated 12.5.1993
passed by the Additional District Judge, Bhopal in Arbitration Case No.102-A/97;
whereby the learned trial Court partly allowed the objections filed by the appellants
under Section 30 of the Arb1trat10n Act, 1940 ( for short “the Act”) and partly

*M.A. No.1074/1998 (Jabalpur)
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confirmed ‘the award dated-3 1.7.97 passed by the Arbitrator and issued a décree
in terms of the award in favour of the respondent.

2. The facts giving rise to this "appeal are that an agreement was executed

between M/s. Shiikla Construction Company (for short “the ' Contractor”) and

~ the State vide agreéement No.3/DL/77-78 for construction of approach road at
Betwa River Bridge and work order was issued on 5.5.1977. As per the term of

the contract, the Contractor had to complete the work within a-period of 12 months.
The Contractor immediately after receipt of the work order started the work.

There arose a dispute for lifting of fixed quantity of earth from the quarry and

therefore the earth work was effected for the period from June 1977 to. April
1978. The Contractor filed 4 claim petition, before the appropriate authority as per
the terms of the contract. As per the firial bill, the work was completed and the

payment was made 01124.9.1986. On 18.6.1980, the Contractor filed another claim -

in respect of the other Claims to the appellant no.4 as per the terms and conditions

.-of the contract. The contractor being dissatisfied with the said award dated

11.5.1983 challenged the sanie before the Civil Court in Special Case No.24/84,
which was -dllowed vide order dated:6.4.95 with a direction to the appellant no.3
to refer the matter to the Supermtendmg Engineer for’ dcc1dmg the dispute between
the partles .

3, The' appellant no, 3 referred the dispute to one Shri H.'K, Arora,
Supenntendmg ‘Engineer 'in the Office of the Chief Engineer, PWD. He was

" appointed as Arbitrator by the: :appellant no.3.The respondent-contractor, however,_

filed 12 clalms before the’ Arbitrator. Parties led oral and documentary evidence.
The Arbltrator after hearing the parties and takmg into consideration the documents

‘on record decided all the disputés and passed an award in-favour of the respondent

on 29.7.1997. The contractor..was intimated:about.passing of the award dated
31.7.97.The Iespondent-contractor filed an-application under Sectiont 17 of the
Act for makmg -an award .rulé of the:Court. .

4. The appellants filed objectxons unider Section 30 of-the Act on the- ground
that the Arbitrator without granting proper opportunity. to the appellants and in
violation ‘to the pnnclple ‘of natural justice, passed. the. impugned award-and

has misconducted himself inasimuch as he-had ignored the terms of the ¢ontract -

and passed an award contrary to the.terms of the contract.

5.  The “trial. Court after perusing the record of the case -and hearmg
arguments of the learned counsel for the parties, ‘'by the impugned order dated

12.5.93, allowed the Claim Nos. 1, 2,5,6,7,10 and 11 and in respect of Claimno 4, -

the learned trial Court directed to make payment as.per the actual work done by
the Contractor and held that the respondent is entitled for-Rs.21,720.20 fowards
watering work and in respect of reming rolling-work Rs:17,335.62 cubic metre as
per the terms of the -control. In respect of Claim No.6, the learned trial Court

a
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-‘dlrected the payment towards the work of embankment on the same rate which

. was paid to M/s. Suresh Brothers. Intespect of . Claim No.7, the learned trial

Court directed the payment of 25,622.28 cubic- metre of earth work as per the
rate in the agreement. In respect of transportation of 2159.85 cubic metre and
32000 cubic metre earth work, the payment be made congidering the lead of two .
kilometers. In respect of Claim No. 10, the trial Court upheld the amount of award
of Rs.2,97,507/- awarded by the Arbxtrator It has also been held that the

respondent is entitled for interest at the Bank rate from 19.6.1980 to 31.7.1997. ©

With the aforesald the-learned tgal Court upheld the amount of the award on the
' basis of the work done by the Contractor and rodified the award dated 31.7.1997
and made the award a rule of the, Court and passed a decree in terms thereof.

6. It is submitted by\the Jearned Government ‘Advocate that the Arbitrator did
not apply his mind in passing the award dated 31.7.1997 and he commitied a legal
misconduct in allowing the claim,of. the Contractor. It i is further contended that
the ‘learned trial Court has upheld the ﬁndmg of fact recorded by ‘the Arbitrator
Wlthout assigning reasons and the a.mount awarded is contrary to the terms and
conditions of the agreement and the scope of the contract,

7.  On the other hand, the learned counsel for the respondent submitted that
the Arbitrator after reeordmg the necessary evidence and after examining the
whole material on record passed the award and the learned trial Court after
examining the whole material on record came to the conclusion that the claim of
the,Contractor deserves to be accepted partlally and therefore partly modified the
award and made it rule of the Court by its order dated 12.5.1998. He has '
strenuously urged. before me that the scope in this appeal i is very limited and it is
not open to0 this Court to examine the matter like an appellate authority nor it is
open to this Court to sit as a Court of appeal while disposing of the award of the
Arbitrator, which was made the rule of the Court.

8.  The Apex-Court in the case of B.¥ Radha ¥rishna v. Sponge Iron India .
Lid. (1997) 4 8CC 693 has observed in Para 13 as under:- - '

“|3, Bearing in mind the principles laid down by this Court in
the abovesaid cases, if we look into disposal of the matter by the
High Court it would be. ewdent that the High Court has substituted .
‘its own view in place of the arbltrator s view as if it was dealing

. ‘with'an appeal. That is exactly what is forbidden by the. decisions
of this Court. Therefore, we have no heSItatIOI_’l to set aside the
" judgment of the High Couit on this issue.”

9. The Apex Court in the Stare of Ra]asthan v. Puri Construcnon Co. Ltd
( 1994) 6 SCC 485 has held as: under - : :

“However, in thé anxiety to render justice to the party to
arbitration, the court should not reappraise the evidence
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" intrinsically with a close scrutiny for finding out that the conclusion
- drawn from some facts, by the arbitrator is, according to the
. understanding of the court, erronedus. Such exercise of power
which can be exercised by an appellate Court with power to reyerse
the finding of fact, is alien to the scope and ambit of challenge of
an award under the Arbitration Act. If a question of law is referred
to arbitrator and the arbitrator comes to a conclusion, it is not
open to challe-lge the_awaid on the ground that an alternative
view of law is possible. Even if it is assumed that on the materials
on record, a different view could have been taken and the
arbitrators have failed to consider the documents and matertals -
on record in their proper perspective, the award is not liable to
be struck down in view of judicial decision referred to hereinbefore.
Error apparent on the face of the record does not mean that on
- closer scrutiny of the import of documents and materials on record,
the finding made by the arbitrator may be held to be erroneous.
An error of law or fact committed by an arbitrator by itself does
not constitute misconduct warranting interference with the award.”

10, It is not the case of the State that there was no material on which the
finding was recorded by the Arbitrator. It is well settled law that the award can
be set aside if the same is in violation to the terms of the contractor if relevant
documents are not considered by the Arbitrator, therefore, I asked the learned

Government Advocate to substantiate his arguments and point out as to how the

Arbitrator committed a legal misconduct when the finding recorded by the

Arbitrator is based on the material on record. The Arbitrator in his detailed award .

has recorded his finding on the basis of the documents filed by the parties and as

per the terms of the contract allowed certain claims to the Contractor. But the’

learned Government Advocate failed to point out as to how the Arbitrator
misconducted or he has drawn inconsistence conclusion while awardmg the amount
to the contractor.

11.  On perusal of the material available on record, I find that the majority of
claims, which was upheld by the learned trial Court, is in'terms of the contract.

The leaned Government Advocate failed to point out as to how the Arbitrator
had gone beyond the terms of the contract or allowed the ¢laim against the terms
of the contract. The Arbitrator gave a reasoned order. It is well settled law that if

an interpretation of term contract is involved, then the interpretation of the .

Arbitrator must be accepted unless it is one which could not be reasonably possible.
It is also well settled that the Court cannot substitute its own interpretation to
avoid arbitrariness so long as the interpretation of the Arbitrator is a possible
one. Here in the present case, the reason assigned by the Arbitrator and the view

taken by the Arbitrator is a possible view. The Arbitrator gave reasoning while

a
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o allowing the cIa1m of the Contractor and ‘therefore it cannot be said that the
Arbitrator has misconducted in passing the impugned award or it wouldbe a .

- legal misconduct. The decision cited by the learned Government Advocate in the
case of Union of India and others v. Santiram Ghosh AIR 1989 SC 402 is.not
be applicable in the present facts and circumstances of the case. The award was
passed under, Indian Arbitration Act, 1940. The appellants failed to satlsfy the
Court that there was any misconduct on the part of the Arbltrator The findings
tecorded by thc trial Court aré’just and proper. Nothmg could be pointéd out by
‘the appellants to mterfere in the 1mpugned order.,

" 12. For the above mentioned reasons, the appeal filed by the appellants has no
~ merit and is accordmgly dlsmlssed w1th costs, Counsel’s fee Re.3,000/-.

Appeal d:smrssed
- LL.R. [2009} M. P, 1721
APPELLATE CIVIL .
Before M. Justice U.C. Makeshwart -

! 20 February, 2009* SR
PHULA BAI (SMT) . © ... Appellant
KRISHI\A & ars. ;- ' : . Respondents'

A. Civil Procedure Code 5 of 1908), Order 6 Rule 2, Easements
.Act, 1882, Sectwn 13(a) - Pleading - Suit for perpetual injunction that
plaintiff is the exclusive owner of the wall adjommg with the defendants
. hotse - Trial Court held that the wall is a common wall - Lower appellate
Court heldthat defendant No.4 had acquired an easement right of necessity
of such wall - Héld - No case of easement right was put forth by.defendant
No.4 before the Court bélow - In absence of pleadmgs even if evidence is -
ddduced on record. then such evidence cannot be looked into for giving relief
- lo either of the parties - Finding g:van by the lower appellate Court set-

- aside - Appeal allowed. - . (Paras 11 &12)
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- AR ¥ - fr sriiee e 3 iR R R paie 4 AW AR A -
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qsamﬂ'zﬁﬁwmrcﬁ ﬁmmﬁsﬁammﬁmwﬁvﬁém AT HSR |

*S.A. No.278/1994 (Jabalpur)
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question of law - If a-relief is granted to a party which was not the case of .
either of the parties, contrary to record and-under violation of existing laws )

then such question is not a guestion of fact but purely a substantial question
.of daw covered uls 100(4) of CPC. . (Para 13)

@, fufew afear WG (1908 a1 5), uRT 100(s) — AR @1 WREH
I — A il IR B e @ whide iR frem R @ Swogd 3| g
. AN HaT AT ST @ O fhel off v BT AT T o, a9 Y e 9o T B
o1 8 9few fagg v ¥ RIu. q%‘rsrmm(q'a%maﬂfaanﬁ.wﬁﬁmwmm%l
Cases referred : o '
{2000) 8 SCC 191.
B.P. Sharma, for the appellant.
Nirmala Raikwar, for the respondents. .
N JUDGMENT B .
U.C.Maunesawarr J. :~This Appeal is directed by the appellant/plaintiff
being aggrieved by the judgment and decree dated 24.1.94 passed by the IInd
Addl. District Judge to District Judge, Sagar in Civil Appeal No.8-A/91 dismissing
her Appeal by maintaining the judgment and decree dated 5.7.91 passed by Civil

Judge Class-}in Civil Original Suit No.30-A/84 whereby her suit for déclaration

and injunction, was partly dismissed.

2. The Appellant/plaintiff herein filed the suit for declaration and mmjunction
against the respondents declaring her to be the exclusive owner of disputed wall

with-a prayer restraining the respondents to interferg her enjoyment of such wall.
As per averments of the plaint, the appellant pu;clizﬁserq a house ‘with some lasid
including the disputed wall situated at village Chandpur, Tehsil Rehli in ¢onsideration

Since then, he is in possession of such house and the disputed wall. Subsequently, -
respondents No.1 and 2 and one Khilona Bai sold their adjoining house with the

aforesaid wall, to respondent No.3 Roopchand vide sale deed dated 6.1.82. It is
further pleaded that respondent No.1 and 2 did not have any legal right to sale the

- aforesaid wall n_ieasuring 34 feet in length. Such wall is also shown in' the map -

annexed with the plaint. It is further stated that the sale deed dated 6.1.82 executed
in favour of respondent No.3 did not confer any right to respondents and the same
is not binding against the right of the appellant. After knowing the aforesaid-fact,
a notice dated 15.1.82 was given by the appellant to respondént No.3 and, in
continuation of it, to protect his interest, the impugned suit was filed by the
appellant, v : '

3 In the written statement of the respondent No.3, it is stated that he pﬁfchaéed
the aforesaid house along with the disputed Wall. -The appeltant does not have

of Rs.975/- from its earlier owner Purushottam vide sale deed dated 27.6.61.

i
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any I‘lbht or title over such wall. The same was constructed 20 years ago by one
Kashi Ram Sahu thereafter on such wall, an open courtyard is constructed by
him. The appellant did not have any-legal right to file the aforesaid suit for the
relief as prayed.

4. After framing the issues by the trial court, the evidence was recorded. On
appreciation of the same, the suit of the appellant was decreed by trial court in
part holding the disputed wall to be the common wall of the plaintiff and defendant
No.4 (respondent No.3 herein) with further declaration that the appellant is the
owner of half portion of the width of such wall and taking into consideration that
the disputed wall was a common wall, by referring the prayer of perpetual injunction,
as prayed, the respondent No.3 was only restrained from causmg any injury to the
disputed wall at the side of the appellant.

5. Against partly dismissal of the suit, the appellant approached the Subordinate

appellate court with a prayer to decree his entire suit. On consideration, the

appeal was dismissed by holding that even on assuming that the disputed wall is

belonging to the appellant, the respondent No.3 had a right to easement of

necessity over such wall as per provision of Section 13(a} and its illustration (j) of
the Easement Act, on which, the appellant has preferred this second appeal.

6.  Theappeal was adnutted vide order dated 8.9.94 on the following substantial
- question of law :-

“Whether the lower appellate Court committed an error in
-granting relief basing on easement of necessity without basis for
such a claim in the pleadings or evidence ?”

7. Shri B.P.Sharma, learned counsel for the appellant assailed the impugned
judgment on the aforesaid question, saying that no case with respect of easementry
right was putfonh by the respondents in the courts below. In the lack of, such
" pleadings in the written statement or, any evidence i that regard, specially when
no counter claim or cross appeal was filed by respondent No.3 then, in the suit or
" appeal of the appellant, the appellate court did not have any jurisdiction to grant -
any relief or make any observation on the basis of easementry right in favour.of
respondent No.3. In such premises, he said that the appellate court committed
‘€rror in holdmg right to easement of necessity in favour of respondent No.3. In
such premises, such approach of the appellate court is not sustainable and prayed
to answer the aforesaid question in h1s favour, by allowing his appeal. :

8.  Ontheother hand, Ms Nirmala Raikwar, learned counsel for the respondents,
responded the aforesaid arguments saying that the findings of the appellate court
with respect of the easement is based on appreciation of the evidence led by the
parties and also is in conformity with law. It does not require any interference at
this stage. She further said that the findings of the appellate court regarding
dismissal of the suit being concurrent findings of both the courts on facts, the




1724 LL.R. [2009] M. P.,
PHULA BAI(SMT) Vs, KRISHNA

aforesald question is not covered under Section 100(4) of the CPC and in such

premises, she prayed for dismissal of this appeal. However, after perusing the -

- written statement, she fairly conceded that neither the plcadings regarding easement
of necessity with respect of the disputed wall has been specifically pleaded nor any
counter appeaI or. cross objection in that regard was preferred by respondent No.3.

9. Havmg heard the counsel, after perusing the record along with the judgment
of the courts below; I am of the considered viéw that this appeal. deserves to be
" allowed and the findings of the appellate court holding the right of easernent in
favour of respondent No.3 is liable to be set aside.

10.  After holding the disputed wall to be the common wall of the appellant and
the respondent NO.3 by the trial court, each of them was declared to be the
owner of half of its width of their side, on which, the appellant preferred the
appeal with a prayer to- decreé his entire siit declaring him to be the -owner of
entire wall and also for perpetual injunction restraining the respondents from any
interference in his right of wall. Such findings of the trial court-are based on
different sale-deeds filed by the parties to-prove their respective title and the
pleadings. I have not found any pleading with respect of right to easement of
necessity, either in the plaint or the written statement. In such premises, it is
apparent that it was nobody's case that any question of right of easement was
involved in the case tried by the trial court. It is noted that in any of the sale deeds
produced by the parties and marked on the record, I have not found the averments
showing that either of the party was the exclusive owner of such disputed wall. It
appears that considering such sale deeds and, in the light of the available evidence,
the trial court concluded the matter by declaring the wall to be common ivaI,l of
the parties and they have equal right of ownership in it.

11. On filing the.appeal, the same pleadings of the partles were before the
appeal court and neither party-has amended their pleadings in pendency of the
appeal. In such premises, the appellate court was bound to decide the appeal on
the basis of the pleadings and the evidence available in the record. Beyond the
pleadings of either of the partics, the appellate court did not have any jurisdiction
to consider and decide the matter. It is undisputed fact on record that neither
party has pleaded the case of easement or claimed any right on such ground,
therefore, in the lack of such claim or prayer, the appellate.court could hot have

decided the case by making some obseryatlons oh such grounds. It.is settled .
preposition of the law that' in the-absence of the pleadings even if the evidence is -
adduced on record then such evidence could not be looked into for giving any

relief to either of the parties. Contrary to this principle, the appellate court has
committed grave error in granting the relief to the respondent No.3 on the ground
of easementry right. Such question is answered by thé Apex Court in the matter
of Ravinder Singh Vs. Jcmmeja Szngh and others-(2000) 8 SCC 191-in whlch
it was held as under :- ;

y
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7.  *“The election petition is............... It is an estabhshed
proposrtron that no evidence can be led on a plea not raised in the
" pleadings and. that no amourit of ev1dence can cure defect in, the
pleadings.”

" 12. . Inthe aforesaid | premlses the approach of the appellate court holdmg right

of easement in favour of respondent No.3, is apparently contrary to, and also,
against the settled proposmon of law. The same is not sustainable, therefore, the
aforesaid question is answered accordingly holding that the appellate court has
committed grave error in granting the relief ¢ on the ground of easement of necessity

- i favour of respondent No.3.

I3. " -So far. the other question rarsed by the reSpondents counsel that the aforesaid
question is not covered by Séction 100(4) of the CPC hence the same could not

" " be treated to be a substantial question of law is concemned, it is suffice to say that

the case which 'was heither placed befor¢ the trial court nor appellate court by -
either of the parties and was also not the case of any of the parties even then if
such relief is granted in_favour of the respondents, contrary to record and under
violation of the existing law then such question could not be treated to be the

‘question of fact. It bemg purely substantlal questron of law i is covered under

Séction 100(4) of the CPC.

- 14. ‘In view of the aforesaid answer of the substantial question of law, this
. appeal is allowed and the observation and the findings given, by the appellate

court with: respect of the right to easement of necessrty in favour of respondent
No.3 are hereby set aside, while, in the available circumstances, the other findings

. of the appellate court regarding dismissal of the Appeal are hereby affirmed. In

pursuance-of it, the impugned judgment and deciee passed by the appellate court
Is hereby modified till the aforesaid extent while the other findings of it are hereby

. affirmed. In the facts and circumstances of the case, there shall be no order as to

costs. Decree be drawn-up accordingly:
15. The appeal is allowed as indicated above. T C
: ' - SR Appeal allowed.
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Before. Mr. Justice Abhay M. Naik
17 April, 2009*
MADHYA PRADESH ELECTRICITY BOARD,

RAMPUR, JABALPUR : ' ... Appellant
Vs. : ‘ S
BHANDARI BUILDERS PVT. LTD " ... Respondent

Arbitration Act (10 of 1940), Section 2(a) & 20 - Arbitration
Agreement - Dispute referred to one man comntittee - Commitfee authorized
Chief Engineer to hear the dispute on his behalf and decision of committee
was described as report and placed before the MPEB for final decision -
Held - Arbitration clause contained in the agreement is found to have neither
substituted nor replaced by thée correspondence - In terms of agreement, the
dispute intended to be referred should be determined in quasi judicial manner .
- Member of committee was hot appointed as arbitrator - Dispute was not
decided by committee in a quasi judicial manner - Reference of dispute to
arbitration: in terms of agreement by trial Court valid - Appeal dismissed.

(Paras 14 t0 16)
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Cases referred :

-AIR 1999 8C 899 AIR 1998 SC 1297

M.L. Jaiswal with Manof Kushwaha, for the appellant,

Virendra Verma, for the respondent.

G RWDER _
Apnay M. Nag, J. —Short facts felevant for the purposes of thls appeal
are that a contract was entered irito between the appellant and respondent on

18.2.1975 for civil construction work in Satpura Thermal Power Station, Sarni.
There was an arbitration Clause in the contract to the following effect :-

“26. All question relating to the meaning of the

*M.A. No.128/1984 (Jabalpur)
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specification; designs, drawings and instructions issued under this ,
contract and as to the quality of ‘;wo'rlgnans_}}ip of materials
used on'the work or as any other question claim, xight, matter or
. think whatsogver, in any way arising out of relating to the contract,
 design, drawings, specifications, estimate, instriictions orders or
" the conditions or otherwise concerning works-or the execution or
failure to execute the same, whether arising during the progress
of the work or after the completion or abandonnient thereof shall
be referred to the arbitration of the Superintending Engineer (Civil); -
g . M.P. Electricity Board of the Circle under whose jurisdiction the
o site of work is situated the time when such reference is made and
the decision of the Superintending Engineer (Civil) shall be final
. . and binding on all parties to the contract.”

2. There arose certain'disputes during execution of work .and two members
Committee was constituted by Deputy Chief Engineer (Civil) of M.P. Electricity

. Board and General Manager of M.P..Electricity Board on 23/26.8.1976. It was
agreed that if there remains an unresolved portion of dispute or if there arises a
new issue, it would be referred to one man Commitiee. Two members Committec
after granting opportunity to both the parties, gave certain findings on 24.12.1976.
Remaining dispute was referred to one man Committee constituted by Shri S.B.
Mehta, Member T & D. He was removed and the matter was referred to ong
man Committee constituted by Shri D.J. Ramrakhyani, Member Generation, Shri
Ramrakhyani rendered the decision as an award on 25.7.1979. This was placed

. before the Board for consideration as revealed in the Board’s letter dated
-12.3.1979. Vide letter dated 21.4,1979 (Ex.P/6), it was intimated that the decision -
of one man Committee was finalised. Thereafter, the alleged award dated
25.7.1979 was made which was challenged on the ground that it did not amount to
award of arbitration. Proceedings of one man Committee headed by Shri
Ramrakhyani was purely of administrative and advisory nature. Accordingly,
an application was submitted by the respondent before the Court of District judge,
Jabalpur, under Section 20 of the Arbitration Act, 1940, with a prayer that Arbitrator
as per clause 26 may be-appointed. _ .

3, Defendant/appellant submitted its reply stating therein that two members
Committee and thereafter one member committee were constituted and appointed
with the consent of both the parties as arbitrator. This being so, the application -
of the respondent was liable to be dismissed. '

4. Learned Addl. Judge to the Court of District Judge, Jabalpur, vide his order
dated 4.1.1984 found that there was an arbitration clause in the contract between
the parties and the same was not substituted or replaced. Accordingly, it was held
that proceedings-of two members Committee and one member Committee were
of the advisory nature. Moreover, the Committee constituted by Shri Ramrakhyani
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did not follow the procedure requlred to be adopted in the matter of arbltranon
Accordingly, the application was allowed and the matter was directed to be referred

-to the Superintending Engineer (Civil) for arbltratlon

5. Aggrieved by the aforesaid, the present appeal has been preferred.

6. Shri Jaiswal, learned Senior:Advocate appeanng for the appellant and Shri’
Virendra Verma, learned counsel appearing for the respondent made their
submissions which have been considered duly. =~

7. Admiittedly, there was a clause for arbitration in the contract executed
. between the parties as stated hereinabove in paragraph-1 of this order. It is to be
now examined that whether the clause of arbitration as contained in clause 26
-, (supra) was substituted and/or replaced . and did correspondence between
-the parties amount to substitution of arbitration by the one man Committee

. constituted by Shri DJ. Ramrakhyani, Member Generation. When a contract

containing an arbitration clause is substituted by anew contract solely governing
the rights and liabilities of the parties, arbitration agreement under the ongmal
contract ceases to exist.”

8.  Shri Jaiswal, learned senier counsel submitted that the respondent submitted

itself to the sole arbitration of the oric member Committee headed by Shri D.J. .
Ramrakhyani, Member Generation who entered into the arbitration, received the

evidence, heard the parties and ﬁna[ly decided the dispute as a’sole arbitrator
which does niot suffer from any error or illegality. This being so, it is contended

that the same is binding on the parties as a decision of arbitrator and the learned '

'District Judge has acted with 1llegahty in setting it aside and referring the matter
‘again to the arbitration of the Supermtendmg Engineer (Civil). He referred to
various documents which are now being examined to determine that whether the
decision was taken in the capacity of a sole arbitrator. - C

9. Fromthe letter dated 4.11.1977 (Ex./P-la) issued by the Chlef Engmeer (Civil),
Sarni it was informed to the respondent’ that the Board has constitiited one

" man Committee,of Member, T & D to settle the outstanding issues of claims.

Since, it-was not possible for the Member T & D to be present for this purpose,
the Member T & D has authorised the Chief Engineer, (Civil) Sami to hear the
case on his behalf (paper book page- 75). - The respondent vide 'its Tetter dated
-4.11.1977 (Ex /P-1b) expressed its agony that it had to wait for 15 months to
_obtain-a fair settlement. However, it was mentioned in this letter that the matter
. may be heard by the two men Committee constltuted by the Chief Engineer (paper

book page-75a). A telex message was sert on 4. 6.1979 vide Ex./P-2 by G.

Jagatpati; Chairman, M.P.E.B., Jabalpur requmng the respondent to assure that
the matter would be settled expedmously Chief Engineer (Civil) by telex message
Ex./P-3- (paper book page-’l’i') informed that the Committee’s report is under
consideration of the Board and final decision was expected to be communicated

wl
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very shortly. Again, vide a telex message, Ex./P-4 dated 14.7.1979, it was informed

- by the Chief Engineer (Civil) that .one man Committee’s report was under

consideration of the Board (paper book page-78). Again, Chief Engineer vide
letter dated 12.3.1979 (Ex./P-5) informed the respondent that the decision of one
man Committee was under consideration of the Board and the said decision was
likely to be referred shortly. Vide letter dated 21.4.1979 (Ex./P-6) (paper book
page-80), it was informed that one man Committee was appointed for settling the
differences and disputes relatmg to the contract with the respondent and the
Committee had alone finalised its report. Deputy Chief Engineer (Civil) vide his
letter 24.12.1976 sent a copy of the decision taken by the two men Committee
constituting of Chief Manager, MPEB, Sarni and Dy. Chief Engineer (Civil) and
invited personal representation (Ex./P'-S) (paper book page-82). In turn, the
respondent forwarded a list of pending claims with brief description to the two
men Committee constituted-by the Chief Manager, MPER, Sarni and Dy. Chief

Engineer (Civil) and that the respondent No. T intended to take up the issues

during the meeting fixed for the said purpose (Ex./P-9) (paper book page-83).
Needless to say that Annexure/A containing the disputes was enclosed to
Arinexure/P-9.

10 From the aforesaid documents on record, it seems that the respondent was
quite co-operative and in order to minimise the disputes participated in the .
proceedings before the said Committee. Undisputably, the Committee was headed

. by an expert who could have by his expertise reduced the disputés: by resolving

them amicably. There is a difference between the expert determination and
arbitration. S.K. Chawla in the Law of Arbitration and Conciliation at Page 164
states as follows :-

“Arb:tration agreement . to be distinguished from
agreement for decision by an engineer or expert, contracts may
contain a clause that on certain questions the decision of an

_ engineer, architect or another expert shall be final. The decision
‘given in such cases by.the engineer etc., is ‘not an award. As
pointed out by Bernstein, such a person is under no obligation,
unless the contract otherwise provides, to receive evidence or
submissions and is entitled to arrive at his decision solely upon
the results of his own procedure involved is not arbitration, and

~ the Arbitration Act does not apply to it. The primary material on
which such person. acts is his own knowledge and experience, .
supplemented if he thinks fit by (i) his own investigations; and/or
(i) material (which need not conform to rules of ‘evidence’) put
up before him by either party. An arbitrator on the other
hand, acts primarily on material put before him by the parties.
The determination by an engineer or an expert would involve a
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: less thorough investigation. Only one mind will be brought to bear,

. on the problem. There will be no discovery of documents, there
will not normally beany oral ‘evidence’ or oral submlssmns

11. In order to substitute an operative: clause of arbltranon it must be. clearly
reflected from the correspondence that the earlier arbitration clause is superseded -

by the parties. Such an intention is to be reflected necessarily from the
“correspondence. Respondent is not shown to liave asked for substitution of Shri
D.J. Ramrakhyani, Member Generatxon for Superintending Engineer (Civil) as
prowded under clause 26 of the contract. One man Committee headed by Shri
D.J. Ramrakhyani, Member Generation was not vested expressly or with necessary-

implication with the powers of arbitrator. There is no by parte document on record . .
“to establish that Shri DJ. Ramrakhyam Member Generation was vested with such ,

powers or that the parties intended to empower Shri Ramrakhyam asan arbltrator
No doubt that at the request of the Chief Engineer (Civil) of the appellant, the

respondent did participate in the proceedmgs for resolving the disputes. But it is 7 |
difficult to spell out any intention of the-parties from the correspondence or record ]

to leave any dispute to the adjudication of one man Comnnttee headéd by Shn
D.J. Ramrakhyam as an arbitrator,

12 " Supreme Court of India in the case of Bharat Bhushan Bansal Vs. U P
Small Industries Corporation Ltd., Kanpur AIR 1999 SC 899-has dlscussed,._
. the difference between the decision by an expert and a decision of an arbitrator

. and has observed ;-

“In the present case the Managing Director is more in
the category of an expert who will decide claims, rights, or matters:
in any way pertaining to the contract. The intention appears, '
.to'be more to avoid dlsputes than to decide formulated dlsputes in
a quast-judicial manner.”

13.. Likewise, Supreme Court of India in the case of K K. Medi Vs. KN, Modz

and others AIR 1998 SC 1297 has observed::

“Undoubtedly, in the course of correspondence exchanged'
by various members of Groups A and B with the Chairman, IFCI,
- 'some of the mémbers have used the words “‘arbitrggion” in
connection with Clause 9. That by itself, however; is not conclusive.
- The intentioh of the pariies. was not to have any judicial -
. determination on the basis of evidence led before the Chairman,
~ “IFCI. Nor was the Chairman, IFCI required tobase his decision
only on the: ‘iaterial placed before him by the part1es and thelr :
submissions. He was free ‘to make his own mqumes He had to
apply his own mind and use his own expertise for the purpose. He
was free to take the help of .other experts. He was required to
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* decide the question of valuation and the division of assets as an
expert and not as an arbitrator. He has been authorised to nominate
another in his place, But the contract indicates that he has to -

. nominate an expert. The fact that submissions were made before
. "~ the Chairman, IFCI, would not turn the decision-making process
" into. an arbitration.”

.14, Sectlon 2(a) of thie Arbitration Act, 1940 defines “arbitration agreement”.
" tomean “a written agreemetit to submit present or future differences to arbitration,

- whether an arbitrator is narhed therein or not”, Undisputably, clausé 26 contained
in the contract fulfills the requlrement of the said definition. " The correspondence
. placed-on record does not- contain ahy express arbitration. .agreement, nor can
such an agreement be spelled out from the terms of correspondence by implication.
- On the other. hand, the purpose of the correspondence clearly appears to be to

< minimise the disputes by. resolvmg them in amicable manner. This is also reflected

+ from the letter dated 4.11.1977 whereby it was informed that the Member; T & D |
could not take up the matter for unavordable circumstances and Chief Engineer
" (Civil) was authorised by the Member, T & D to hear ‘the case in his’ behalf:
Had there been an arbitration by virtue of the correspondence there would not
. have any authorisation by the Member, T & D, Secondly, the decision of the
- arbitrator becomes final subject to challenge to.it in accordance with law. In the

_ present case, the decrsron of one man Committee has been described as report by

" the Chief Engineer (C1v11) himself in his letter dated 14.7.1979. . It was further -

y placed before the Board for consideration as revealed in the above said letter, It

- was also"informed that thé final decision was -expected after such considération.
There would fiot have been any intervention by the Board if the one man
. Committee was vested with-the powers of arbitrator. -

‘15. One of the essentlal ingredients of'the arbitration agreement is that the
¢ parties who intend that the dispute intended to be referred should be determined

_ nmaquasr Jjudicial manner. “If it is not to be.so”determined,’ the agreement

- does-not amount to ‘an arbltratron agreement and the person who decided the
; drspute isnotan arbitrator:’ It is nieither reflected from the correspondence available
- on record nor spelt out from the language of the correspondence that the disputes
: raised by the respondent Were to be decided by Shri.D.J. Ranirakhyani, Member'
{ Generation. in a quasi, judicial manner. It is further not reflectéd from the
correspondence that the existing arbitration clause contained in.clausé-26 of the -

< contract was substituted by the terms, and conditions of the correspondence and

_ceases to be operative due to such correspondence. -Thus, the arbitration clause
“contained in the contract 1s found to have neither substituted nor replaced by the
correspondence

16. Thus, after examining the corresporidence, [ am of the considered view that
Shri D.J. Ramrakhyani,. Member Generation was not appointed as an arbitrator,
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' but was entrusted with the responsibility of mmmusmg the disputes being an expert
and the job performed-by him-was more in a supervisory and advisory nature.
Arbitration by him was nelther contemplated nor intended by the partles and the

learned District Judge is not found to have comrmtted any error in passing the

. impugned order.

17. Resultantly, I hold that the appeal has no force and the same is hereby
dlsmlssed _however, without order as to costs.,
App_eal dismis.s;gd.: .
‘LL.R. [2009] M P, 1732
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Transfer of Property Act (4 of 1882), Section 58(c) - Whether
fransaction is outright sale or morrgage by candzt:anal sale - Reg:srered
sale deed not containing any condition regarding cond:tronal sale - Alleged
unreg:sfered agreement of reconveyance executed after five months of sale -
Held - Sale deed can not be held to be a mor!gaoe by conditional sale - Suit

dismissed - Appeal allowed, . ' - . (Paras 910 11) . .
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JUDGMENT

SuanTANU KEMKAR, J. :~Appellant/Defendant no.1 has filed this second appeeil
against the judgment and decree dt.28.01.06 passed by II, Additional District Judge
Mandsaur in Civil Regufar Appeal No.42-A/05, reversing the judgment and decree
dt.04.04.05 passed by.Civil Judge, Class-II, Ma.ndsaur in Civil Suit No.277-A/02,

*S.A. No. 124/2006 {Indore)
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2. This second appeal was admitted on 15. 02 08 on followmg substantial
questions of law: i - -

(a) Whether.in the facts a.nd cu'cumstances of the case .
the learned lower appellate Court was right. in holding that the
transaction in question was mortgaged and not'a sale outnght
sale 7 .

C_b)‘ : Whether'tht; impugned judgnient'and decree. as passed
by the learned lower appellate Court suffer from perversity ?

. 3. Briefly stated, the plaintiff respondent no.1 Khalil filed a suit against the

appellant no.1 for redemption of land bearing survey no. old 82, new no.350, 0.4
hectare situated at village Bajkhedi, Tehsil Mandsaur. It was averred by the plaintiff

) that. his father Mohinuddin had mortgaged the said land by an agreement

dt.10.12.1980 for Rs.1300/- with the appellant/defendant no.l. As per the terms
of the said agreement dt. 10.12.1980 the plaintiff's father Mohinuddin was to
return the said amount to the defendant no.1 within four years and the defendant

. no.] was not required t6 act upon the sale deed dt. 10.07.1980 executed in respect

of the said land by Mohinuddin in his favour. According to the plaintiff prior to the
death of his_father, his father Mohinuddin had filed a suit against the defendant

+ no.1 but the same was dismissed for non appearance of the plaintiff. He stated
» that on 03.10:02 he offered Rs.1300/-to the defendant no,1 appellant and requested

ta the appellant defendantno.1 for release of the mortgaged land but the appellant
defendant no.1 refused to releasé the said land and deliver its possession. In the

. tircumstances he had to file. the sult clalmmg redemption of the mortgage and
S possessmn of the suit land.

4.  The defendant no.l filed written statement and demed ‘the clalm of the

plaintiff. The - Trial Court framed issues and after recording evidence dismissed -
the plaintiff's suit vide judgment dt.04.04.05 holding the sale deed dt.10.07.1980
to be an outright sale of the suit land and not a mortgage by conditional salé. It
held that the burden to prove that the sale deed is not an outright sale but a

* conditional sale was on the pIamtlff which he failed to discharge. It also held that

the agreement 'dt.10.12.1980. on the basis' of which the plaintiff is claiming
redemption being an unregistered: document the same is inadmissible in evidence
in view of 8.59 of the Transfer of Property. Act. It also held that the property
sold by -a registered sale deed 10.12.1980 cannot be redeemed_on the basis of an
unregistered agreement 'dt.10.12.1980 entered into after more than five months of
the execution of the registered sale. deed. - :

5. Inthe appeal the first appellate Court without adverting to the registered

. sale deed dt.10.07.1980 (Ex.D/1) allowed the plaintiff's appeal and decreed the

suit placing reliance on the agreement dt. 10.12.1980 (Ex:P/1).

. 6. Shri Shailendra Mukati learned counsel for the appellant defendant no.l
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has argued that vide registered sale deed dt.10.07.1980 (Ex.D/1) the suit property _

. was out rightly sold'by the plaintiff's father to the defendant no.1 appellant. In the

circumstances - the unregistered agreement. dt.10.12.1980 (Ex.P/1) was rightly -

discarded by the trial Court holding it to be inadmissible in evidence. He argued
that the sale deed dt.10.07.1980 (Ex.D/1) does not contain condition of mortgage
. or reconveyance, on the other hand on its plain reading it is very clear that it is an

out and out sale. He submits that from thie testimony of Jama (D.W. 1) corroborated-

by the sale deed (Ex.D/1) it has been proved that the possession of the land was
also handed over by the plaintiff's father to Jama defendant no.1. He argued that
the agreement dt.10.12.1980 (Ex. P/1) being an unregistered document it has
rlghtIy been held to be inadmissible in evidence by the trial Court. He further

" argued that for a transaction to be a mortgage by conditional sale the condition is. -
" rcqurred to be embodied in the document which effects or purports to effect the

same in view of the provision .contained in S.58 (c) of the Transfer of Property

Act. In support he placed reliance on various judgments including Kasturi Venkata .

Subbarao v. Bikkina Veeraswami [AIR(33) 1946 Madras 456], Pr.Soshil Kumar
v. Madan Gopal [AIR 1953 Punjab 292), Pt. Krishna Chandra Sharma and
others v. Pt. Ramgulam and another [AIR 1958 MP 295(DB)], Chunchun Jha

v. Ebadat Ali and another [AIR 1954 SC 345], M.4.Bashir and another v. *

Mrs. Ethel and others [AIR 1957 MP 207], Bhaskar Waman Joshi and others
v. Shrinarayan Rambilas Agarwal and others [AIR 1960 SC 301].

7. Shri R.L.Patidar learned counsel appearing for the plaintiff respondent no.l
supported the impugned ]udgmcnt of the first appellate Court and has argued that
in view of the agreement dt.10.12.1980 (Ex.P/1) in which the entire circumstances
for entering into the agreement after execution of the sale deed (Es.D/1)has been

clearly spelled out, the finding recorded by the first appellate Court need not to be

interfered into.

8. In the case of Kasturi Venkata Subbarao v. Bikkina Veeraswami (supra)
it has been held by the Madras High Court that an ostensible sale with a stipulation
for repurchase shall not be regarded as a mortgage unless the stipulation is

contained ih the same document which effects the sale. It is held that the effect -

"and object of proviso to 8.58(c) of the Transfer of Property Act is to shut out an
enquiry whether a sale with a stipulation for retransfer is a mortgage where the

"+ . stipulation is not embodied in the same document. In Soshil Kumar v. Madan

Gopal (supra) a Division Bench of Punjab High Court has observed that a sale
deed which undoubtedly require registration u/S. 17 of the Registration Act, and if
it was sought to'be modified in respect of terms of the sale deed by later agreement
the document embodying those terms would also require registration. In Pt. Krishna
Chandra Sharma and others v. Pt. Ramgulam and another a Division Bench
of Madhya Pradesh High Court while considering proviso to Section 58(c) has
held that the sale and agreement to reconvey if not embodied in same document




90)

" Tune-09 (First)

LLR [2009]M.P, - oy ' T3S
JAMA Vs KHALIL

the transaction cannot be recorded as mortgage by conditional sale and the seller
is precluded from showing that transaction was not-an out and out sale but was

_ something between mortgage and sale. In Chunchun Jha v.- Ebadat Ali and
~ another (supra) the Supreme Court has held :

"Under the Proviso to $.58(c), T.P. Act, if the sale and -
agreement to repurchase are embodied in separate documents,
then the transaction canngt be a mortgage whether the documents

.are contemporancously eéxccuted or not. But the converse does
not hold good, that is to say, the mere fact that there is énly one
document does not necessarily mean that it must be-a mortgage

. .and cannotbea sale. Tt the condition of repurchase is‘embodied i in
- the document the effects or purports to effect the sale, thenitisa
matter for constriiction which was meant. The legislature has made
."a clear cut classification and excluded transactions embodied in
' more than one document from the category of mortgages, -
" therefore, it is reasonable to suppose that persons who, after the
amendment choose not to use two documents, do not intent the
transaction to be a sale, unless they displace that presumption by
clear and express words; and if the conditions of S.58(c) are
fulfilled, then the deed should be construed as a mortgage." ~

In M:A.Bashir ‘and another v. Mrs. Ethel and others (supia) this Court
laid-down the tests which have been to be applied for determining whether the
transaction between the parties is mortgage by conditional sale or an absolute

~ sale coupled with a condition of repurchase and has observed thus:

"It the purchasers do not desire that their transaction should

~ bé interpreted as a mortgage by conditional sale, they must insist
on two separate-documents which can never be construed as a’
mortgage under the law. If, however, they choose to incorporate
the condition of-répurchase in the same document, they must insist
that clear and express words excluding the mortgage are"

- incorporated in the same document. If they do not insist on these
two things, and thi¢ condition of repurchase is in the same document,

- then, however osten51b1e the first part conveymg absolute tile to

- the purchase may be, Courts will hold that a mortgage was
intended and they will got to the surroundmg circumstances only

-, if there be ambiguity; but not otherw1se "‘AIR 1954 SC 345

* explained; AIR 1955 Nag 272 held currently decided and rel. on.
Case law ref. To and discussed."

_ In Bhaskar Waman Joshi and others v. Shrinarayan Rambilas Agarwal
and others (supra) it has been held that:

rap—
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- "If the words are plain and unamblguous they must in the
hght of the evidence of surroundmg circumstances be given their
true legal effect. If there is ambiguity in the language employed,
the  intention may be ascertained from the contents: of the deed
with such extrinsic evidence as may he law be permitted to be
adduced to show in what manner the language of the deed was
related to existing facts. Oral evidence of intention is not admissible

“in interpreting the covenants ‘of the deed but evidence to explain
or even to contradict the recitals as dlstmgmshed from the terms
of the documents may of ‘course be given. Evidence of
contemporaneous conduct is alWays admissible as a surrounding °
circumstance; but cv1dence as to subsequent conduct of the parties
s madm1531ble L -

9. Applymg the ratio .of the Judgments cited by the leamed counsel for the
appellant I have examined the sale deed dt.10.07.1980°(Ex. D/ 1) and the agreement -

dt.10.12.1980 (Ex. P/1). Having gone through the sale deed (Ex.D/1) I find that

no condition has been embodied in the registered -sale deed to hold that thé

transaction is mortgage by conditional sale. Section 58(c) clearly provides that

where the mortgagor ostensibly sells the mortgage property on a condition that on -
default of payment of the mortgage-money on a certain date the sale shall become

absolute; or on condition that on such payment being made the sale shall become
void, or on condition that on such payment being made the buyer shall transfer the
. property to the seller, the transaction is called a mortgage by conditional sale and
the mortgagee a mortgagee by conditional sale: -

Provided that no such transaction shall be deemed to be 2 mortgage. unless"
~ the condition is embodied in the document which effects or purports to effect the
sale. [emphasis supplied]. The registered sale deed (Ex.D/1) is not containing any

such condition. In the light of the vatious judgments referred to above the sale
‘deed (Ex.D/1) cannot be held to be a mortgage by conditional sale. The agreement
(Ex.P/1) which has been executed after more than five moriths cannot be-treated
to be an agreement of incorporating such condition in the registered sale deed
(Ex. D/1). It hias been held in the case of Kasturi Venkata Subbarao v. Bikkina

- Veeraswami (supra) stipulation for repurchase requires to be contained in the -

same document which effects the sale and an enquiry as to whether a sale with
a stipulation for retransfer is a mortgage has been shut when the stipulation is hot
_embodied in the same document. As mentioned, herein before, no such condition
finds place in sale deed (Ex.D/1). Thé agreement (Ex.P/1) is not a registered
documient. The conditions of the registered sale deed Ex.D/1 cannot be modified
by an unregistered document agreement (Ex.P/1).

10. The trial Court has rightly dealt with the issue and has nghtly held the
agreement (Ex.P/1) to be inadmissible in evidence being not registered. The

(3
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appellate Courthas wrongly relied the agreement and committed error in treating
the same to be.admissible in evidence. The agreement of mortgage to-change the

- conditions of reglstered sale deed was required to be registered but the same was-

not registered and in the circumstances it could not have been treated by the
appeliate Court to be a document admissible. in evidence. It is also pertinent to

- mention the the trial Court disbelieved the plaintiff's version that the amount of
. Rs. 1300/- was ever tendered by the father of the plaintiff or by plaintiff within

four years tlme as stipulated in the agreement dt.10.12. 1980 (Ex.P/1).

11.- Havmg regard to the aforesaid discussion I am of the view that the judgment
and decree passed by the first appellate Court is liable to be set aside as it has

totally ignored the sale deed (Ex.D/1) and has -misinterpreted and has wrongly - ’

placed reliance oni the agreement (EX.P/1) which was inadmissible in the evidence.
The first appellate Court on the basis of evidence could not have held that the transaction
in question was mortgage and not out right sale: The impugned judgment passed. by

" the first appellatc Court suffers from perversity and as such the same is set aside.

12. = Accordingly the ap_peal 18 allowe,d. The judgment and the decree of the first.

‘ appellate Court is set aside'and the judgment and decree passed by the trial Court
is iestored The plamtlff‘s suit is dlsmlssed Parties to bear their own costs.

Appeal allowed.
" IL.R. [zoos] M. P, 1737
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ORDER -

_ S.K. GaNGELE, J.:= Appellant/non applicant has filed this appeal against
" the order dated 08.03.2002,.passed by I1Ird Additional District Judge, Shivpuri in
Probate Case No.7/2000. Applicant filed an application for probate under Sections .
218 and 254 of the Indian Succession Act. He pleaded that his uncle Chhotelal

_Sharma executed a "Will" on-16.03.1995 and by the aforesaid "Will" he had

‘bequeathed ad-measuring 1.89 hectare of land situated at village Kota, Pargana

" and District Shivpuri in favour of the applicant because the applicant had been
living with his uncle. It is an admitted fact that the non applicant is the daughter of

the deceased. Non applicant resisted the claim of the applicant. She further stated
that her: father has not executed any "Will" in favour of the applicant. The said

"Will" (Ex-P/1) is a forged one. After considering the evidence on record of the

. case, the trial Court granted probate in favour of the apphcant by holding that -
. 'Will' executed in favour of the applicant is proper.

2. Léarned seniof counsel on behalf of the appellantlnon-apphcant has -
submitted that the trial Court has committed an error of law in-granting probate in
favour of the respondent. The "Will' is not genuine and the respondent has failed
to prove penuineness of the 'Will'. In support of his contentions, learned counsel
rehed on the following judgments:-

()  Bharpur Singh.and QOthers Vs. Shamsher Smgh
reported in 2009 (3} Supreme Couit Cases 687..

(i) Apoline D' Souza Vs. John D' Souza 2007 (7) SCC_
91 and 225. .

(i), H. Venkatachala Iyengar Vs. B.N. T h:mmajamma
and Others-reported in AIR 1959 pg 443

(iv) Joseph Antony Lazarus (Dead) by LR.s Vs, 4.7
Francis 2006 (9) SCC 515.

(v) Niranjan~ Umeshchandra Joshi Vs. Mrudula o
Jyoti Rao and Others 2006 (13) SCC 433.

3. . Contrary to this,. learned ¢ounsel for the respondent has submitted that the -
trial Court has considered all the evidence on record and passed proper order.
'Will' executed by the deceased is-in accordance with law. Hence, probate has =
rightly been granted in favour of the respondent/apphcant In support of* hlS
contentlons learned counsel relied on the following Judgments -

()  Sridevi and Others Vs. Jayaraja Shetty and Others
2005 (2) SCC 784.

(i) Pentakota Satyanarayana and Others Vs. Pentakota
Seetharatnam and Others 2005 (8) SCC 67.




36) .-

. June-09 (First)

S T - o —————

ILR [2009)M.P, . - : 1739
VIMAL MISHRA (SMT.) Vs. KRISHNA GOPALSHARMA

C (iii)- Meenakshiammal (Dead) Through LR.s and Others
Vs. Chandrasekaran and another 2005 (1) SCC 280.

(iv) Keshav Prasad. S/o Chhotelal and another Vs. Smt.
.Bhuwani Bai and another 2007 (1) MPLJ 499.- :

4. - Applicant/respondent clearly stated in his application that the deceased was
his uncle. He had been living with him, hence he executed the "Will' in his favour
with.regard to land situated at village Kota, Pargana District Shivpuri. Copy of ",
the ‘Will' has been filed as Ex.P/1. In his evidence the applicant deposed that
deceased Chhotelal was his real uncie and he died on 11.05.1995. The appellant is
only daughter of the deceased. She got married in the year 1981. The respondent/

applicant used to look after the deceased.and thereafter deceased executed the - -

'Will' Ex.P/1 in favour of the respondent/applicant. He got the '"Will' typed at the
residence of Mr. Ashok Agrawal, Advocate at the instance -of Chhotelal.
Thereafter. he took the "Will' to Kota where deceased Chhotelal signed over the

'Will' alongwith witnesses namely Mr. Uday Singh and Karan Singh. Before

execution of the "Will' some property had been given to the appellant/non applicant.
At the time of execution of "WAll' the deceased was quite well and healthy. He
dictated the "Will' Ex.P/1 and it was typed at the residence of Mr. Ashok Agrawal,

" Advocate. He further admitted the -fact that Chhotelal had ‘came to the Court to

attend the ¢ase and he died on 11.05.1999 due to heart aftack. He also came to
‘Shivpuri Court on 13.03.1995, 10.05.1995, 05.05.1995 and 01.05.1995. '

5., Uday Singh witness No.2, in his evidence, stated that Chhotelal executed

the ‘'Will' and signed the 'Will'. At that time, Karan Singh was also present andhe -
also signed the "Will'. He further admifted in his cross examination that he could
not read the newspaper and he could not read what has been written in Ex.P/1.
However, Mr. Chhotelal réad over the contents of Ex.P/1 and told him that he had
been giving A% of his land to Krishna Gopal and except this he did not tell any
thing to him. He further stated that he signed over the 'Will' on the request of
Chhotelal. ' : S ' ) :
6. “Non applicant i.e the present appellant in her evidence stated that.she is
only daughter of his father Chhotelal. She has no other sisters and-brothers and
his father had two brothers. One is Thakirlal who had three sons andtwo daughters.
Krishiia Gopal is one of the .son of Thakurial, At the time of death of her father he -
was héalthy and he attended the-Shivpuri ‘Court on 10.05.1995 a.day beforé his

‘death. She received information of death of his father on telephone. Thereafter’

she went to Kota where last rites of her father had been performed by Mr. Krishna

-Gopal Sharma. She further stated that she had no knowledge about the 'Will'. She

filed  application before the appropriate. authority for mutation of her name over
the land than she came to know about execution of 'Will'. She won the case in
Tahsil. She further stated that she has been cultivating the land and house of
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Shivpuri was also in her possession. Except these witnesses nobody has been

examined on behalf of the applicant and non applicant. Copy of the 'Will' has been
- filed as Ex.P/1. It has been mentioned in the Will' by Chhotélal that he was old--

aged person and he.could not. move freely and look after his affairs. Hence, he is
executing the 'Will' with regard to agncultural land, house, plot and other properties.

It has been stated in the 'Will' that Chhotelal had only one daughter, namely, Smt.
Vimal Mishra who got married i in the year 1981 and 1.78 hectare land had already R

been given, to her by way of reglstered sale deed It has also been mentioned that
- health condmon of Chettelal was not good. He mstructed the'respondent to prepare
a "Will~and Knshna Gopal Sharma got preyared the 'Will' .on his’ mstructlons

- .7 From pemsal of the, "Will' JEx P/1, it is-clear that testator of the 'lel' has-
" mentioned that he was 111 and ‘he was not able to-walk and bequeathed.all his.

e properties moludmg agncultural land ‘plot. and house n favour of the respondent

" -However, the present;probate apphcatlon has been ﬁled by the respondent. wrth

regard to agncultural land 51tuated at wllage Kota Pargana stmct Shiypuri ; ad-
measuring 1.89 hectare He adrmtted in his ev:ldence that apart from agnoultural

land Chhotelal had a- house at: Dlstnct Shwpurl and at wllage Kota- also outone -

'house situated at Sh1vpun was in dllapzdated condltlon

8.  Hon'ble Supreme Court in the matter of H. Venkatachala Iyengar Vs.
BN. T himmajamma and Others reported in AIR 1959 pg 443 with'regard to the
facts which have to,be taken into consideration by the Court for the purpose of
proof of a "Will' has held as under:- D

“The party propounding a 'Will' or otherwise makmg a
claim under.a "Will' is no doubt seekmg 1o prove a document,
and, in deciding | how it is to be- proved reference must
inevifably: be. made. to the statutory prav:smm which govern:
the proof of documents Sectmns 67 and 68 of the Ewdence
Act are relevant:for this purpose. Ur{der 8. 67, if a document;”
is:. alleged: to, be. szgned by any person,” the signature of the; _

L Said persan must be proved fo be in hzs handwrztmg, .and far -
the op:nrons af experts and af persoys acquamted wrth the;
: handwrztmg of the person concerned are made relevant.
Section 68. deals with the proof of the execution of the
" document required by law to be attested, and it provides that
such mdocumem shall not be-used as evidence until one.
astesting. wﬂness at feast has bheen called Jor the purpose of.
proving its execution. These provisions prescribe the
requirements, and. the nature- of pragf which must be satisfied .
by the party who relies on a dogument in a Court’ of law. -

i &
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Similarly, Ss. 59 and 63 of the Indian Succession Act are also

- relevant. Thus the question as to whether the "Will' set up by
_the propounder is proved to be the last "Will' of the testator
. 'has to be decided in the light of these provisions. It would

brima facie be true to say that the "Will' has to be proved like
any other document except as io the special requirements of
attestation prescribed by S. 63 of the Indian Succession Act.
As in the case of_proof of “other documents so in the case of
proof of ‘Will's it would be idle to expect proof with
mathematical certainty. The fest to be applied would be the
usual test of the satisfaction of the prudent mind in such
matters. . o . (Para 18)

, However, there is one _important feature which
distinguishes 'Will' from other documents. Unlike other
documents the 'Will' speaks Jrom the death of the testator, and
so0, when:it is propounded or produced before a Court, the
testator who has already departed the world cannot say
whether it is his '"Will' or not; and this aspect naturally
introduces an element of solemnity in the decision of the
question as to whether the document propounded is proved fo

" be the last 'Will’ dnd testament of the departed testator. Even
_ 80, in dealing with the proof of 'Will's the Court "Will' start on

the same enguiry as in the case of the proof of documents.-
The propounder would be called upon to show by satisfactory
evidence. that the. 'Will’ was signed by the testator that the
testator at the relevant time was in a sound and disposing
state of mind, that he understood the nature and ‘effect of the
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dispositions and put his signature to the document of his own -

Jree "Will’ Ordinarily-when the evidence adduced in support
of the "Will' is disinterested, satisfactory and sufficient to prove
the sound and disposing state of the testator's mind and . his

. Signature as required by law, Caurts_woulc_i be justified in
- making a finding in favour of the propounder. In other words

the onus on the propounder can be taken to be discharged on

(Para 19)

. There may, however, be cases in which the execution
of the 'Will' may be surrounded by suspicious circumstances.

- The alleged signature of the testator may be very shaky and

doubtful and evidence in support of the propounder's case
that the signature in question is the signature of the lestator
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may’ not remove the doubt creafed by the appearance of the

- signature; -the condition of the testator's mind may appear to

be very feeble and debilitated; and evidence adduced may
nat succeed in removing the legitimate doubt as fo the mental
capacity of the testator; the dispositions made in the '"Will' may
appear to be unnatural, improbable or unfair in the light of
relevant .circumstances, or, the "Will' may otherwise indicate

“thiat the said dispositions may not be the result of the testators
free 'Will' and mind. In such cases the Court would naturally

expect that all Ieg:t:mate suspicians should be-completely

. removed befare the document is accepted as the last '"Will' of
" the testator. The presence af such suspicious circumstances:
ndturally tends to make -the injtial onus very heavy; and unless
it is satisfactorily discharged, Courts would be reluctant to .

- treat the document as the last 'Will' of the testator. It is true

that; if a caveat is filed alleging the exercise of undue
influence, fraud or coercion in respect of the execution of the
*‘Will’ propounded, such pleas may have to be proved by the

" - eqveatoars; hut, even without such pleas circumstances may

raise a doubt as to whether the festafor was acting of f his own
free "Will' in executing the 'Will’, and in such circumstances, it
would be a part. of the initial onus fo remove ary such legitimate
doubts in the matter. - o (Para 20)

“Apart from the suspicioys czrcumstances above referred .
to in seme cases the 'Will's propounded disclose another

infi rmzty Propounders themselves take a prominent part in
the execution of the 'Will's which confer on them substantial
benefits. If it is shown that the propounder has taken a
prominent part in the execution of the 'Will' and has received
substantial benefit under it, that itself is generally treated as.
a suspicious circumstance attending. the execution of the Will”
and the propounder is reqmred to remove the said suspicion
by clear and satisfactory evidence. It is_in connection with
"Will's. that present such suspicious circumstances that decision
of English Courts often mention the test of the satisfaction of

judicial conscience. The lcst merely emphasizes that, in

determining the question as {o whether an instrument produced

before the Court is the last 'Will' of the testator, the Court is
deciding a solemn question and it must be fully satisfied that-

it had been validly executed by the testator who is no longer
alive. ) (Para 21)

e

e
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9. -
Shamsher Singh. reported in 2009 (3) Supreme Court Cases 687 has considered

. most of the previous _]udgments of the Hon'ble Supreme Court w1th regard to
g proof of "will' and held as under:-: :

ILR. [2009] M.P,
" VIMALMISHRA (SMT) Vs, KRISENA GOPALSHARMA

1t is obvious that for deciding material questions af fact
which arise in applications for probate or in actions on 'Will's,
‘no hard and fast or inflexible rules can be laid down for the
appreciation. of the evidence. It may, however, be ‘stated
generally that a propounder of the 'Will' has to prove .the due.
and.valid execution of the 'Will' and that if there are any
suspicious circumstances surrounding the execution of the
'Will" the propounder must remove the said suspicions fron
the mind of the Court by cogem and satisfactory evidence. It
is hardly necessary to add that the result of the application of
these two general and broad principles would always depend
- upon the facts and circumstances of each case and on the
nature -and quality of the evidence adduced by the parties :
VAIR 1946 P C 156, Rel. on. i (Para 22)

It is no doubt true that on the proof of the signature of
the deceased or his acknowledgment that he has signed the
"Will' he '"Will' be presumed to have known the provisions of
the instrument he has signed; but the said presumption is liable
fo be rebutted by proof of suspicious circumstances. What
circumstances would be regarded as suspicious cannot be
precisely defined or exhaustively enumerdted. That mev:tably
would be-a questmn of fact in each case ¢
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Hon'ble Supreme Court i in the matter, of Bharpur Singh and ther.s' Vs.

M1

“I4. T he legal pnnc:ples in regard fo proof of a 'Will’

~ are no longer resintegra: A "Will' must be proved having regard
- to the provisions containéd in clause fc ) of Section 63 of the

Succession Act; 1925 and Section 68 of the Evidence Act,
" 1872 in terms whereof the propounder of a 'Will' must prove

: I‘tS executzon by exammmg onre or more attestmg wifnesses.

Where, however, the validzty of the "Will' is challenged on the
" ground of fraud, coercion or under influence, the burden of

- proof would be on the caveator. In a case where the 'Will' is

surrounded by suspicious circumstances, it would not be
treated as the last testamentary disposition of the testator.

15: This Court In H. Venkatachala Iyengar Vs. BN
Thimmajamma opined that the fact that the propounder tfook
Interest in execution of the 'Will' is one of the factors which
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. “should be taken into consideration Jor determination of due -
. execution of the "Wil". It was also he!d that (AIR p 451‘ para .

parg 20)

- LLR. [2009] M. P,

V]]\riALM]SHRA (SMT) Vs. KRISHNA GO]PAL SHARMA

19).

one of the important feamres which disﬁnguishes a "W’
Jrom other documents is that the 'Will' speaks from the date of
death of the testator, and so, when it is propounded or
produced before, a court, the testator who has alreqdy departed
the world cannot say whether it is his 'Will’ or mot; and this
aspect naturally intreduces an element of salemmty in the
decision of the quesnon as to whether the -document
prapounded is proved:to .be the lasi 'Will' cmd tesmmem of the.
departed testator.

1. InH -Venkatachala case, it was: alsa held Ihat the.
propounder of a 'WZI ’,must prove:

(i)  that the "Will’ wds signed by the testatar ina sound '

cmd dwpasmg state of mind duly understandmg the narure

-----

(il) when the ewdence adduced in support af the ’Wzll'
is disinterested, sansfactory and sufficient to prove: ﬂge sound

and disposing. state of the testator's mind and his signature as -
.required by law, Courts wauld be just:ﬁed in ma;dng G ﬁndmg

in favour of propounder; and

" (iii) rf a "Willt is Challgnged as surrounded b,y suspzcrgus
cireumsiances, all such Iegmn@me doubts have $0 e remaved

. by cogent, sat:sfacrory and suﬁ‘crent evidenge 'fo, d:spel

suspicion. In other words, the onus on the prepaunder con be

et

faken ta be d:scharged on proof af the essentiol facis in mdrcated .

thersin. .
It was moreover held (H Venkatachala case, AIR p 452,

“20. There may, however be cases in whrch the execunon
of the Will' be- surrounded by suspicious circumstance. The

alleged signature_ of the testator may.be very shaky and .
. doublful and evidence in support of the propounder!s case
that the signature in question is the signature of the. testator

may not remove the doubt created by the appearance of the
signature; the condition of the testator's mind may appear to
be very feeble and debilitated; and evidence adduced may
not succeed in removing the legitimate doubt as to the mental
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capacity of the testator, the dispositions made in the 'Will' may
appear to be unnatural, improbable or unfair in the light of
relevant circumstances; or, -the 'Will' may otherwise indicate
that the said dispositions may not be the result of the festator's
Jfree 'Will' and mind. In such cases the court. would naturally
expect that all legitimate suspicions should be completely
removed before the document is accepted as the last "Will" of
‘the testator. The presence of such suspicious circumstances
naturally tends to make the initial onus very heavy; and unless
it is satisfactorily discharged, Court would be reluctant to. treat
the document as the last 'Will' of the testator. It is true that, if
a caveat is filed alleging the exercise of undue influence, fraud
or coercion in respect of the execution of the 'Will’ propounded,

such pleas may have to be proved by the caveators, but, even
without such please circumstances may raise a doubt as to
whether the festator was acting of his own free 'Will' in
executing the 'Will', and in such circumstances, it would be
part of the initial onus to remove any such legitimate doubts
in the matter.”

17.  This Court in Niranjan Umeschandra Joshi Vs.
Mrudula Jyoti Rao held (SCC pp 447-48, paras 33-34)

“33. The burden of proof that the 'Will' has been validly
“executed and is a genuine document is on the propounder.
The propounder is also required to prove that the testator has
signed the 'Will' and that he had put his signature out of his
own free 'Will' having a sound disposition of mind and
understood the nature and effect thereof If sufficient evidence
in this behalf is brought on record, the onus of the propounder
may be held to have been discharged. But, the onus would be
on the applicant to remove the suspicion by leading sufficient
and cogent evidence if there exists any. In the case of proof
of 'Will’, a signature of a testator alone would not prove the
execution thereof, if his mind may appear to be very feeble
and debilitated. However, if a defence of fraud, coercion of

undue influence is. raised, the burden would be on the caveator. .

(See Madhukar D. Shende V. Tarabai Aba Shedage and Sridevi

V Jayaraja Shetty) Subject to above, proof of a ‘Will' does not

ordinarily differ from that of proving any other document.

34. There are several circumstances which would have
been held to be described (sic) by this Court as suspicious
circumstances;
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(i)  when a doubt is created in regard to the condition
of mind of the testator despite his signature on the "Will";

(ii) when the disposition appears 16 be unnatural or
wholly unfair in the light of the relevant circumstances;

where propounder himself takes prominent part in the
execution of 'Will’ which confers on him substantial benefit.”

10. In the present case, it is an admitted fact that the respondent/applicant
propounder has taken prominent part in the execution of "Will' as per his evidence
and got the "Will' typed at the residence of Mr. Ashok Agrawal, Advocate and
thereafter Mr. Chhotelal signed the "Will'. It has been menationed in the "Will' that
due to ill health condition Mr. Chhotelal was not able to move and his health was
not good. However, it is clear from the admission of the respondent/applicant
himself that before the death of Mr. Chhotelal on 10.05.1995 he attend the
proceedmgs of the Court at Shivpuri and died on the next date i.e 11.05.1995. He
also attended the Court proceedings on 13.03.1995, 10.05.1995, 05.05.1995 and
01.05.1995. The "Will' Ex.P/1 is said to have been exccuted on 16.03.1995. After
near about one and % month of the execution of 'Will' Mr. Chhotelal attended the
Court proceedings on various dates then why he had not prepared the "Will' on his
own instance, why it has been mentioned that he was not able to walk. It is a
suspicious circumstance. Attesting witnesses No.2 of the 'Will' Uday Singh in his
evidence stated that Chhotelal had told him that he had giving only 2 of his land to
the respondent/applicant, however in the 'Will' it has been mentioned that alongwith
agricultural land his other movable and immovable properties have been given to
the respondent/applicant. This fact is contrary to the statement of Uday Singh
who is one of the attesting witnesses of the 'Will' examined before the Court
other attesting witness has not been examined. In such circumstances, it could
not be held that attesting witness has deposed in accordance with law in favour of
the execution of "Will'. Apart from this, after perusal of the "Will' the name of the
propounder Krishna Gopal Sharma appears after applying whitener.

11. Looking to the aforesaid facts of the case and the law laid down by the
Hon'ble Supreme Court in various judgments as stated hereinabove it could not be
held that the respondent/applicant has proved the execution of 'Will' Ex.P/1 in
accordance with law. Hence, the trial Court has committed an error of law in
granting probate in favour of the respondent/applicant. '

12.  Consequently, appeal of the appellant/non-applicant is hereby allowed and
impugned order is hereby set-aside. No order as to cost.

Appeal allowed.

O
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APPELLATE CIVIL
Before Mr. Justice S.K. Gangele

12 May, 2009*
MAHILA BHANWARI BAI . ... Appellant
Vs. .-
KASHMIR SINGH & ors. . .. Respondents

Legal Servicés Authorities Act (39 of 1987), Section 21 - Void Award

- Remedy - Any order obtained by parties by playing fraud is a nullity and it
can be challenged in any collateral proceedings even at the stage of execution
and appeal is maintainable u/s 96 of CPC agarnsr void order of Lok Adalat.
(Para 14)
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Cases referred :

(1992) 1 SCC 31, (2003) 11 SCC 372, AIR 2005 SC 3575, 1993 MPLJ-469,
(2004) 1 SCC 287, (2008) 2 SCC 660, AIR 2007 SC 1546, (2006) 3 SCC 605

D.D. Bansal, for the-appellant.
N.X: Gupta, for the respondent Nos.1 & 2.
Tajuddin Khan, for the respondent No.5.
" None, for other respondents, as they are proforma parties.

ORDER

S.K. GANGELE, J.:~The appellant has filed this appeal under Order 43 Rule
I (u) of the Code of Civil Procédure 1908, against the judgment and decree dated
29.9.2006, passed by the IInd Additional District Judge (Fast Track), Sheopur, in
Civil Miscellaneous Appeal No.31-A/2006, quashing the compromise order dated
10.9.2000 passed by the Lok Adalat in Case No.1/2000 in Civil Suit No.186-A/
1998. '

2. The plaintiffs Kashmir Singh, Ummed Singh, Sarvan Kumar Singh and
Ramkrishna Singh filed a suit for declaration and permanent injunction. In the
" aforesaid suit initially the State of Madhya Pradesh, Tahsildar, one Sundara and
Mahila Bhanwari Bai were defendants. Mahila Bhanwari Bai was the defendant
No.4. Subsequently, the name of deferidant No.3-Sundara, S/o Keshara, has been
deleted. The plaintiffs pléaded in the suit that father of the plaintiffs Kalyan Singh
had been in possession of the suit land and his possession was recorded upto
Samvat 2027. He was died on 6th June, 1991 and thercafter name of Devalya @

*M.A. No.987/2006 (Gwalior)
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Douja has been recorded as Bhumiswami of the land from Samvat 2026-2030.

Devalya sold the land by a Registered Sale Deed dated 22.2.1969 in favour of

Sundara. The name.of Sundara was also got mutated as Bhumiswami_over the
land vide order dated 13.9.1982, however, the father of the plaintiffs and Devalya
had been in possession of the land and thereafter the plaintiffs had been in possession
of the land. The Tahsildar, Sheopurkala, District Morena- defendant No.2 issued
a proclamation with regard to auction of the land on 31.8.1991. On the basis of
aforesdid pleadings, the plaintiffs claimed a relief for ‘declaration and permanent
injunction. On behalf of defendants No.land 2, State of Madhya Pradesh; through
Collector and Tahsildar, a separate written statement has been filed before the
~ court. In the aforesaid written statement, it has been pleaded that the name of
Devalya @ Douja was recorded as Bhumiswami of the land from Samvat 2026-
2030, however, thereafier the defendant No.4 has been recorded as Bhumiswami
of the land in the revenue record. It has further been denied that the plaintiffs and
father of the plaintiffs had been in possession over the land. It has -further been
 stated that after Devalya, the land was acquired by the State Government and it
had been given to the Krishi Upaj Mandi Samiti, Sheopur and the land was also
auctioned for agriculture purpose by the Tahsildar. The defendant No.4 filed a
separate written statement and she pleaded that the plaintiffs have no right over
the land. The matter was Jisted before the Lok Adalat for compromise. The issues
* have also been framed by the trial Court and one of the issue was that whether
the plaintiffs and father of the plaintiffs were in possession over the suit land? or

whether they are the owner of the suit land? In the Lok Adalat the case was -

compromised between the plaintiffs and defendant No.4-Mahila Bhanwari Bai
and as per the aforésaid compromise, the Lok Adalat passed an order dated
10.9.2000. As per the aforesaid order, the suit filed by the plaintiffs was rejected.
The defendant No.4 Mahila Bhanwati Bai has been declared as owner of the suit
land and it has also been declared that she was entitled to have mutation in her
favour of the land and a further order was passed that nobody would interfere in
her possession. '

3. After passing of the order, appellants No.1, 2 & 3, who are plaintiffs No.1, '

3 & 4, filed an appeal before the appellate Court against the order of compromise

of the Lok Adalat, which was presided by one Civil Judge. It has been mentioned - :

in the appeal that the appellants did not authorize the Advocate to sign the
compromise application before the Lok Adalat. The land was sold to Sundara by
Registered Sale Deed and the defendant No.4 was never in possession over the
land, hence, the order and compromise of the Lok Adalat is void and illegal. The

learned appellate Court vide impugned judgment and decree set aside the order .

passed by the Lok Adalat.

4. The learned counsel for the appellant has submitted that the judgment and
decree passed by the first appellate court is bad in law and the first appeal is not

=
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maintainable against the order of compromise passed by the Lok Adalat and the
Advocate, who entered into compromise on behalf of the plaintiffs was authorized
to enter into a compromise, hence,.the compromise was valid. In support of his .
contentions, {earned counsel for the appellant relied on the following judgments :-

L. 1992 (1) SCC 31 ¢ Byram Pestonji Gariwala ¥s.
Union Bank of India and others);

2. (2003)'11 SCC 372 (Jineshwardas (D) by LRs. And
Others Vs. Jagrani (Smt.) and another and; a

. 3. AILR. 2005 SC 3575 (PT.Thomas Vs. Thomas Job).

3. Contrary to this, learned counsel for the respondents No.1 & 2 has submitted
that the judgment and decree passed by the lower appellate court is as per law.”
The order passed by the Lok Adalat is void ab initio and an appeal is maintainable
against the aforesaid order. The respondents have never instructed the counsel to
entef into compromise and the compromise is void ab initio and against the law. In -
support of his contentions, learned counsel relied on the following judgments :-

L. 1993 M.P.L.J. 469/Banwari Lal Vs. Smt. Chando
Devi(Through L.R.) and another];

2. (2004) 1 SCC 287 [Rafique Bibi (Dead) by LRs. Vs,
Sayed Waliuddin (Dead) by LRs. And others] and; '

3. (2008) 2 SCC 660 (State of Punjab & Another Vs.
Jalour Singh & Others). '

6. Asis stated above in the order, the plaintiffs themselves in the plaint stated
that Devalya @ Douja sold the suit land vide Registered Sale Deed dated 22.2.1969
in favour of Sundara S/o Keshara and the name of Sundara had also been recorded
in the revenue record vidé order dated 13.9.1982. The plaintiffs further pleaded
that Tahsildar issued a notice on 31.8.1991 with regard to auction of the land. The
defendants No.I1 & 2 in the written statement specifically pleaded that the land
was acquired by the State Government and it has been given to Krishi Upaj Mandi
Samiti, Sheopur and thereafter the land was auctioned for agriculture.

7. From the aforesaid pleadings, it is clear that the defendant No.4-Bhanwari Bai,

prima faci¢, has no right of ownership over the suit land even plaintiffs have claimed

their rights on the basis of adverse possession. In such circumstances, the plaintiffs

and defendant No.4 have no right to enter-into a compromise before the Lok Adalat

. with regard to ownership of the suit land, hence, the compromise was illegal. Apart

' from this, it is also a fact that the compromise application has been signed by Advocate
of the plaintiffs. The appellants in the present appeal have specifically stated that they
did not authorize the Advocate to enter into a compromise. ’

8. Order 23 Rule 3 of Civil Procedure Code prescribes procedure with regard
to compromise of the suit which is as under ;- .
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«Order XXI1I, Rule 3.Compromise of suit.- Where it is
proved to the satisfaction of the Court that a suit has been adjusted
wholly or in part by any lawful agreement or compromise it writing
and signed by the parties, or where the defendant satisfies the
plaintiff in respect of the whole or any part of the subject-matter
of the suit, the Court shall order such agreement, compromise or
satisfaction to be recorded, and shall pass a decree in-accordance
therewith [so far as it relates to the parties to the suit, whether or
not the subject-matter of the agreement, compromise Or
satisfaction is the same as the subject-matter of the suit]:

[Provided that where it is alleged by one party and denied by
the other that an adjustment or satisfaction has been arrived at,
the Court shall decide the question;. but no adjournment shall be
granted for the purpose of deciding the question, unless the Court,
for reasons to be recorded, thinks fit to grant such adjournment.]

[Explanation.- An agreement or compromise which is.void or
voidable under the Indian Contract Act, 1872 (9 of 1872), shall
not be deemed to be lawful within the meaning of this rule.]

[3-A. Bar to suit.- No suit shall lie to set aside a decree on
the ground that the compromise on which the decree is based was -
not lawful.

3-B. No agreement or compromise to be entered in a
representative suit without leave of Court.- (1) No agreement
or compromise ina representative suit shall be entered into without
the leave of the Court expressly recorded in the proceedings; and
any such agreement or compromise entered into without the leave
of the Court so recorded shiall be void.”

9.  The Hon'ble Supreme Court in the case of Rafique Bibi (Dead) by LRs.
Vs. Sayed Waliuddin (Dead) by LRs. And Others, reported in (2004) 1 SCC
287, has held as under with regard to the word "void" :-
: “What is "void" has to be clearly understood. A decree can
be said to be without jurisdiction, and hence a nullity, if the court
passing the decree has usurped a jurisdiction which it did not have;
.a mere wrong exercise of jurisdiction does not result in a nullity. A
distinction exists between a decree passed by a court having no
jurisdiction and consequently being a nullity and not executable
and a decree of the court which is merely illegal or not passed in
accordance with the procedure laid down by law.”
{(Paras 6 & 38)

10.  From the above principle of law laid down by the Hon'ble Supreme Court it
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is clear that if the Court passing the decree has usurped a jurisdiction which it did
not have; that order or decree is void and nullity. In the present case, the compromise
was not lawful because it is stated earlier that the plaintiffs and defendant No.4-
Mahila Bhanwari Bai, who entered into a compromise, had no legal rights to
. .compromise the matter. Apart from this, the appellants did not authorize the
Advocate to enter into a compromise, hence, in such circumstances, the
compromise order passed by the Lok Adalat is void ab initio.

1. The Hon'ble Supreme Court in the case of Bj»ram Pestonji Gariwala Vs.
Union Bank of India and. others; repotted in 1992 (1) SCC 31 held as undeér
with regard to compromise which is not binding :-

“l11. A compromise is, however, not binding and is liable to
be set aside in circumstances which would mvahdate agreements
between the parties:

“A compromise by counsel will not bind the client, if counsel
is not apprised of facts the knowledge of which is essential in
reference to the question on which he has to exercise his discretion,
for example that the terms accepted had already been rejected by
the client. Where counsel enters into a compromise in intended
pursuance of terms agreed upon between the clients, and, owing
to a misunderstanding, the compromise fails to carry out the
intentions of one side, the compromise docs not bind the client,
and the court will allow the consent to be withdrawn. Where, acting
upon instructions to compromise, counsel consents under a
misunderstanding to certain terms which do not carry into effect
the intentions of counsel and the terms are thought by one party to
be more extensive than the other party intends them to be, there is
no agreement on the subject-matter of the compromise, and the
court will set it aside. But a person who has consented to a
compromise will not be allowed to withdraw his consent because
he subsequently discovers that he has a good ground of defence.”

12. The Hon'ble Supreme Court further in the case of Byram Pestonji Gariwala
. {supra) cautioned the lawyer not to act on implied authority which is as under :- -

“37. - We may, however, hasten to add that it will beprudent

for counsel not to act on implied authority except when warranted

_ by the exigency of circumstances demanding immediate adjustment
of suit by agreement or compromise and the signature of the party
cannot be obtained without undue delay. In these days of easier
and quicker communication, such contingency may seldom arise.
A wise and careful counsel will no doubt arm himself in advance
with the necessary authority expressed in writing to meet all such
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. contingencies in order that neither his authority nor integrity is
cever doubted. This- essential precaution will safeguard the personal

reputation of counsel as- well as uphold the prestlge and dignity of -
. the legal profcssmn

" Hence; in my opinion, the compromise was null and void.

13.  The next question for determination before this Court is that whether an
appeal is maintainable under Section 96 of Civil Procedure Code agamst the void
order of Lok Adalat? Admittedly, before the Lok Adalat, the compromise has
been entered between the parties under Order 23 Rule 3 of Civil Procedure Code.

14, Section 21 of the Legal Service Authority Act, 1987 which is as follows
with regard to the award of Lok ‘Adalat :- .

“21. AWARD OF LOK. ADALAT [(1) Every award of,
the Lok Adalat shall be.deemed to be. a decree of a Civil Court or,
as the case may be, an order of any other Court and where a
compromise or settlement has been arrived at, by a Lok Adalat in
a case referred on it under sub-section (1) of Section 20, the court
fee paid in such cases shall be refunded; in the manner provided
under the Court-fees Act, 1870 (7 of 1870)].

~ (2) Every award made by a Lok Adalat shall be final and
binding on all the parties to the d15pute and no appeal shall lie to
any Court against the award.”

This Section prohibits the appeal against the award of the Lok Adalat if the
award has been passed by the authorities legally. The intention of legislature in
prohibiting an appeal against the award of Lok Adalat is to give finality to the
award so unnecessary.further litigation could be saved, however, when the award
is void ab initio, the parties who entered into compromise had no power to enter
into the compromise and the compromise has been entered by playing a frand, in
such circumstances, that award could be said to be a void and, admittedly, the
compromise has been entered before the Lok Adalat in accordance with the
provisions of Civil Procedure Code and when the order was void in that
circumstances, an appeal could be maintainable under Sectmn 96 of the Civil

'Procedure Code.

15.  As per the judgment of the Hon!' ble Supreme Court in the case of Banwari
Lal Vs. Smt. Chando Devi (T, hrough L.R.) and another, reported in 1993 MPLJ

. 469, where the Hon'ble Supreme court has held as under :-

“9.  Section 96(3) of the Code says that no appeal shall lie
from a decree passed by the Court with the consent of the parties.
Rule 1A(2) has been introduced saying that against a decree
passed in a suit after recording a compromise, it shall be open to
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the ‘dppellant to contest the decree.'on the ground that the
- compromise should not have been recorded. When section 96(3)
* bars an appeal against decree passed with the consent of parties,
it implies that such decree is valid and binding on the parties unless
set aside by the procedure prescribed or available to the parties,
One such remedy available was by filing the appeal under Order
43, Rule 1 (m). If the order recording the compromise was set
aside, there was no necessity or occasion to file an appeal against
the decree. Similarly a suit used to be filed for setting aside such
decree on the ground that the decree is based on an invalid and
illegal compromise not binding on the plaintiff of the second suit.
But afier the amendments which have been introduced, neither an
appeal against the order recording the compromise nor remédy by
way of filing suit is available in cases covered by Rule 3 A of
Order 23. As such a right has been given under Rule 1 A (2) of
- Order 43 to a party, who challenges the recording of the
compromise, to question the validity thereof while preferring an
“appeal against the decree. Section 96 (3) of the Code shall not be '
a bar to such an appeal because section 96 (3) is applicable to cases.
where the factum of compromise or agreement is not in dispute.”

16.  Inthe present case, there was no compromise at all, because the comprormise
has been entered between the-so,-czilled_parties by playing fraud, hence, the award
passed by the Lok Adalat on the basis of compromise could not be said to be a_ -
settlement arrived at between the parties as held by the Hon'ble Supreme Court in
the case of State of Punjab and another V5. Jalour Singh and Others, reported in
(2008) (2) SCC 660, where the Hon'ble Supreme Court has held as under :-

“12. It is true that where an award is made by the Lok Adalat
in terms of a settlement arrived at between the parties (which is duly
signed by parties and -annexed to the award of the Lok Adalat), it
becomes final land binding on the parties to the settlement and becomes
exccutable as if it is a decree of a civil court, and no appeal lies
against it to any court. If any party wants to challenge such an award
based on settlement, it can be done only by filing a petition under
Article 226 and/or Article 227 of the. Constitution, that too on very
limited grounds. But where no compromise or settlement is signed by
the parties and the order of the Lok Adalat does not refer to any .
settlement, but directs the respondent to etther make payment if it
agrecs to the order, or approach the High Court for disposal of appeal
on merits, if it does not agree, is not an.award of the Lok Adalat. The
question of challenging such an order in a petition under Article 227
does not arise. As already noticed, in such a situation, the High Court
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ought to have heard and disposed of the appeal on merits.”

In such circumstances, the appeal is maintainable under Section 96 of the
Code of Civif Procedure. ) : . '

17. ltis also settled principle of law that any order obtained by the parties by
playing fraud, is a nullity and it can be challenged in any collateral proceedings
even at the stage of execution. The Hon'ble Supreme Court in the case of
A:V.Papayya Sastry & Ors. Vs. Government .of A.F. & Ors, reported in AIR
2007 SC 1546, has held as under :- : :

«22. It is thus settled proposition of law that a judgment,
decree or order obtained by playing fraud on the Court, Tribunal
_ or Authority is a nullity and non est in the eye of law. Such a
judgment, decree or ordér by the first Court or by the final Court
has to be treated as nullity by every Court, superior or inferior. It
can be challenged in any Court, at any ‘time, in appedl, revision,
writ or even in collateral proceedings.” ' :
18. The Hon'ble Supreme Court further in the case of N. Khosla Vs. Rajlakshmi
(Dead} And Others, reported in (2006) 3 SCC 605, has held as under :-

“The respondents fraudulently obtained a mutation in the land .
records on 22-1-1977. Fraud cloaks everything. Fraud avoids all
judicial acts. A decree obtained by playing fraud is a nullity and it -
can be challenged in any court; even in collateral proceedings.
Hence, it is open to the appellant to file'a suit challenging the said
fraudulent mutation against the legal heirs of the respondent, whose
appeal has been abated. If the suit is filed within two months from
today, it shall not be dismissed as being bsir;'ed by limitation.”

19. Hence, looking to the facts of the case, in my opinion, the appeal is
maintainable and the appellate Court has rightly entertained the appeal. The
judgments cited by the learned counsel for the respondents are not applicable in

the present facts and circumstances of the case because in the present case, the
so-called compromise has been entered by playing a fraud. The Presiding Civil
Judge of the Lok Adalat completely ignored the legal provisions and permitted the &
parties to enter into the compromise which was beyond their power.

20, Ct)nseqilently, I do not find any merit in this appeal, it is hereby dismissed.

No order as to cost.
Appeal dismissed.




e -~ . —— e e = RN - S —. - —rra .- - -

[LL.R. [2009] M. P., : 1755
HEAMTULMH@NASEMLAHV&STATE OFMZP. .

L.LL.R. [2009] M. P., 1755
APPELLATE CRIMINAL
Before Mr. Justice A.K. Shrivastava
1 September 2008* .

HIFAZATULLAH @ NASIRULLAH * L Appenan{
Vs. ) '
STATE OF M.P. . : Respondent

. A. ' Prevention of Corruptmn Act (2 .of 1947), Sectmn S(l)(d) riw
Section 5(2) - Evidence of coinplainant about making demand of bribe and
its acceptance should be corroborated by independent evidence in order to.
ascertain what actually transpired between complainant and accused at the
- time of handzng over the money. = (Para 10)

. B, ORMER fYaReT Sfifrad (1047 @7 2), ewr s()(E) weeyd
aRT'5(2) - Reaa @ 71 3 ot g9 WPRrS R § aRard) 71 W W
W ¥ R B TRy aw v e @ e 75 o9 4oe Rl 9 awe aRar
IR APYFT B T AT F T g 8IT]

B. Criminal Procedure Code, 1973 (2 of 1974), Section 313,

Prevention of Corruption Act, 1947, Section 5(1)(d) r/w Sectien 5(2) - Case-

of prosecution that Rs.200 was demanded by accused towards bribe and the
amount of Rs.200 was given by complainant - Defence of accused is that
" complainant ook Rs.150 towards, loan from him and Rs.200 were given Jor
repayment of loan - Rs.50 was returned by accused immediately =) rap witness
stated that accused was saying that he has taken money towards re-payment
of loan, Rs. 50 received fram complainant - The defence appears to be probable
and due weightage should be given. - : (Para 9 & 11)

T =L qvs uhkar wfdan 1e73 (1974 wr 2) o7 313, ™R fEror
aftrfraw, 1947, arr 5(1)(S) Ewfea oW 5(2) — P BT Amar 5
AT BRI 200 ¥ Reaa @t 77 &) T 3k aRard gRT 200 9 A TR <

— AR BT 9979 I ¥ {6 IRAT ¥ 56w 150 S o7 2T 23X 200 T ET B
aferear @ fo fad T o - JRRET T 50 B9 R 99 @R R - udmed @ Wl
ﬁmm%mwaﬁww%wﬁm$m$mmm§m
W 50 Y I R - mmmmmammmamw|

C. Criminal Procedure Code, 1973 (2 0f 1974), Section 313 - Probable
defence taken by accused should not be compared with that of prosecution where
the prosecution is obliged to prove its case beyond doubt. (Para 11)

- WM. TUS AfHAT wfedn, 1973 (1974 FT 2), ORT 313 — ARYgTE ERT
ﬁﬁ%ﬂmuﬁvmaﬁwmﬁﬁaﬁwmmmmw
For ¥ W WG o1 B oy ang 21

*Cr.A. No.433/1996 (Jabalpur)
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D. Penal Code (45 of 1860), Section 161, Prevention .of Corruption
Act, 1947, Section 5(1)(d) r/w Section 5(2). - Accused was not having any -
motive to make any demand of bribe - Offence not made. out. (Para 15)

¥, wre Eidr (1860 @1 45), ORT 161, TEER frarer s,
1947, ©IRT 5(1)(S) weufed oy 5(2) — AFRPHT H1 Rz P BIE AT B DT
BV ¥ TE AT — ST T FT | o .

E. Prevention of Corruption Act (2 of .1947), Section 5(1)(d) riw
Section 5(2) - Complainant died before he could be examined - Charge can
be proved by other evidence. (Para 8)

5. wemEr Ao aftifam (1947 &1 2), =TT 5(1)(S) weEafsa
aRT 5(2) — IR 3 Ther R W B g Swe ey € T — 3R 3 e
¥ i forar @ weeT B : )
Case referred : :

AIR 2000 SC 3377.

Ahadullah Usmani, for the appellant,
Aseem Dixit, PP, for the respondent/State.

JUDGMENT

A.K. SHRIVASTAVA, J. :—Feeling aggrieved by the judgment of conviction and
order of sentence dated 28/2/1996 passed by learned V Additional Séssions Judge,
Bhopal in Special Case No.2/88 convicting appellant under Section 161 of IPC
and also under Sections 5(1)(d) read with Section 5(2) of Prevention of Corruption
Act, 1947 (in short 'the Act’) and sentencing him to suffer RI of one year and fine
Rs.100/- for each offence, in default, further R.I. of 30 days for each offence
with a further stipulation that all the sentences shall run concurrently, the appellant
has knocked the door of this court by preferring this appeal under Section 374 (2)
of Code of Criminal Procedure, 1973. .

2. ‘I brief, the case of prosecution is that on 22/9/1986 Kailash Singh
(hereinafter referred to as 'the complainant’) submitted an application before the
Special Police Establishment that on 19.9.1986 appellant in order to facilitate in
obtaining the amount of Rs.1500/- being a Bhopal gas victim, made demand of
bribe of Rs.200/-. This fact was stated by the complainant t6 Prabhulal and Prahlad
Das. On the basis of the complaint made by the complainant a trap was arranged.
On submitting one currency note of Rs.100/- and two currency notes having
denomination of Rs.50/- each by the complainant, their numbers were noted down
in the pre-trap Panchnama. These currency notes were treated by phenolphthalein
powder and were kept in the pocket of the complainant.

3. - The trap party proceeded to the office of the appellant but by the time it
could reach there, the office was already closed. On the next day, again complainant
went to the office of appellant along with the members of the trap party. The
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complainant was sent inside the office of the appellant and it is said that the -
treated currency notes were handed over by the complainant to the appellant and
out of these treated .currency notes, one treated currency note of -Rs.50/- was
returned back by the appellant to complainant.

4. It'is the further case of prosecution that -on receiving the signal given by
the complainant, the members of the trap party entered inside the office and on
being pointéd out by the complainant, Constable J agdish and Head Constable Ram
Khilawan caught hold of hands of the appellant from the wrist. Thereafter,
phenolphthalein powder test was conducted on the fingers of the hands of the
appellant and on dipping his fingers in the solution of sodium carbonate the colour
of the chemical solution changed to pink which was collected in a separate sealed
bottles. ' ‘ ’

5. After the investigation was over, a charge sheet was submitted before the
learned Special Judge who framed charges punishable under Section 5(1)(d) read

-with Section 5(2) of the Act as well as under Section 161 of IPC. Needless to

cmphasize the appellant abjured his guilt and pleaded complete innocence. The

- defence of appellant is that complainant took loan of Rs.150/~ from him and that

amount of loan was repaid by the complainant to him.
6.  The prosecution thereafter examined- 14 witnesses and proved Ex.P/1 to P/

- 26 the documents on record.

7. The learned Special Judge found charges framed against appellant to be
proved-and eventually convicted appellant and passed the sentences which I have
mentioned herein above. In this manner the present appeal has been filed by the

appellant assailing his judgment of conviction and order of sentence.

8. In the present case, the complainant Kailash died before he could be
examined. But merely he had died it would not mean that the guilt cannot be
proved if it is proved by other evidence.

9. In the present case, written complaint (Ex.P/1) of the complainant had
been proved by M.A.Ansari (PW-1) who is a trap witness and was summoned by
the Special Police Establishment. According to this Wwitness, a written complaint
was read over to him in presence of the complainant which the complainant admitted
and this witness put his endorsement on the complaint (Ex.P/1). On going through
the complainant (Ex.P/1) it is revealed that Babu (Clerk) Nasirullah made demand
of bribe of Rs.200/- from thie complainant. This witness specifically admitted during
the cross-examination in para 24 that the amount of bribe was not required to be
given to the appellant but it was to be given to one Nasirullah. According to this
witness, the treated currency notes were given by complainant to the appellant.
In para 23 of his cross-examination, this trap witness has specifically admitted
that when appellant was caught, he told that Rs. 150/- has been given by complainant
to him towards the re-payment of loan which he gave to him. Further this witness
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has admitted that the complainant handed over the treated currency notes to the
appellant by saying that he is paying the loan, This witness is an. altogether
independent witness and-is an officer and, therefore, due credence should be
given to his testimony. On scanning the evidence of this witness, it is clear that
complaint was made by the complainant against one. Nasirullah and not against
the appellant Hifazatullah. True the finding of learried Special Judge on the basis
of cvidence of Naib Tehsildar Sunil Raj (PW-9) is that in the office there is no
person by the name of Nasirullah. But looking to the evidence of independent
witness PW-1, M.A Ansari that when appellant was caught he was saying that

complainant has repaid the loan amount, to him. Thus, the first version of the.

appellant when he was caught is that he has received the amount towards the re-
payment of the loan which the complainant took from him. The said deferice of
appellant cannot be said to be afterthought because it was stated at the spot only
when he was caught. :

10. . On further scanning the testimony of this independent trap witness (PW-1),
para 25, it is gathered that what actually transpired between appellant and
complainant at the time of handing over the treated currency notes, he was unable
to overhear. The Supreme Court in the case of Smt. Meena Balwant Hemke vs
State of Maharashtra AIR 2000 SC 3377 in para 9 has specifically held that in
trap case the corroboration is essentially required in order to ascertain that. what
actually transpired between accused and complainant at the time of acceptance
of the bribe. In the case of Smt. Meena Balwant Hemke (supra) what actually
transpired between the accused and the complainant of that case was wanting
and in the present case also this fact is wanting. Apart from this, in examination-
in-chief para 8 this witness has catégorically stated that out of the amount of
Rs.200/-, one treated currency note of Rs.50/- was returned by the appellant to
the complainant before he was caught. Thus, it raises a doubt about the truthfulness
of the story of prosecution because if the demand of Rs.200/- was made by the
appellant, why he would return Rs.50/- back to him. The act of appellant returning
Rs.50/- back to the complainant corroborates the probable defence which he has
taken that the money which was givén by the complainant to him was towards the.
repayment of loan and this. fact also corroborates from the testimony of this
independent witness. : .

11. Even for the sake of argument if it is assumed that alias of appellant is
Nasirullah. However, since it is borne out from the evidence of independent trap
witness that appellant was saying, when he was caught, that the amount of loan
has been repaid by the complainant and because as per prosecution's own case
Rs.50/- was returned by the appellant to the complainant, the defence which has
been taken by him appears to be quite probable. The Supreme Court in Punjabrao
vs State of Maharashtra AIR 2002 SC 486 and also in V. Venkata Subbarao vs
State represented by Inspector of Police, A.P. AIR 2007 SC 489 in para 25 has
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held that if the defence is found to be probable due credence should be given and
it should not be compared with that of the case of prosccution where the
prosecution is obliged to prove its case beyond doubt. -

12:  Prabhilal (PW-2) to whom it is said that complainant toldhnn that appellant
is making demand of bribe has not supported the case of prosecution and was
declared hostile. So far as the other witness Prahalad (PW-3) to whom also it is
said that complainant told that appellant is making demand of bribe has not named
the appellant but only stated that coinplainant told him that one clerk of Municipal
Corporatlon 1s making demand of br1bc Hence it cannot be said that the appellant
is the same clerk.

13.  Constable ] agdish who caught hold the hands of appellant has also admitted
in para 12 o6f his cross-examination that Rs.200/- were not found i the possession
of the appellant. This also proves the probable defence of appellant that there
was a loan transaction of Rs.150/- between complainant and appellant and the

.~ treated cuIrency notes of Rs. 200/— were. given to appellant by complainant by

saying that he is repaying the loar amount of Rs.150/--and this is the reason why
appellant returnéd Rs.30/- immediately to the complainant,

14.  Naib Tehsildar Sunil Raj (PW-9) in his cross-examination is also saying
that when appellant was caught, he was saying that complainant has returned the
loan amount of Rs.150/- and thus the defence which the appellant took at the first

_ instance is also corroborated from the testimony of Suail Raj.

15. - The Dy. Superintendent of Police, Lokayukta has been examined as PW-
12 and this witness was also present when the trap was conducted. This witness
has categorlcally stated in para 14 of his cross-examination that appellant was not
the Incharge of the Gas Relief Cell and it was obligatory on the part of Naib
Tehsildar Sunil Raj to prepare and issue slip for thé distribution of the amount of
gas relief to the gas victims. The Panchnama etc and the necessary information
was required to be collected by Naib Tehsildar only. Thus, the appellant was not
having any motive to make demand of bribe as envisaged under Section 161 IPC.

16.  Another Dy. Superintendent of Police V.K.Singh (PW—13) who prepared
the Panchnama ctc. at the spot has admitted in para 10 of his cross-examination

that neither he nor any member of the trap party did sec the actual transaction of~

giving and taking of the bribe. He has further admitted that complainant Kailash
did not tell him that he has received Rs.50/- back. According te this witness this

. fact came to his knowledge only when Rs.150/- was seized from. the appellant.

On the basis of above said evidence it can safely be said that the defence which
the appellant has taken during the cross-examination of prosecution witnesses as
well as in his statement under Section 313 Cr.P.C. is probable. Hence, the impugned
judgment passed by learned Special Judge convicting and sentencmg the appellant
cannot be sustained.

3
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16. - Resultantly, thls appeal is allowed and appellant is acquitted from all the
charges. The appellant is on bail, his bail bonds are discharged. The amount of
fine, if-deposited, be refunded to him. o
' Appeal allowed.

I.L.R. [2009] M. P., 1760

APPELLATE CRIMINAL
Before Mrs. Justice Sushma Shrivastava

" 21 November, 2008* )
HARAKH CHAND _ ... Appellant
Vs.
STATE OF M.P. : ... Respondent

Penal Code (45 of 1860), Section 376 -"Rape - Conviction on the sole
testimony of the prosecutrix challenged in appeal - Held - Prosecutrix had

tried 1o resist the act of the appellant and also shouted for help and had a

scuffle with him - Some of her bangles had broken, but she did not sustain
any injury - Mere fact, that prosecutrix did not sustain any injury in the
incident would not ipso facto mean that she did not resist or was a consenting
party - Evidence of. the prosecutrix is found to be cogent, natural and
trustworthy, which also stood corroborated by the promptly lodged FIR as
well as by the evidence of a withess to whom the incideit was narrated by
her - It was thus established beyond periphery of doubt that appellant
committed rape - Appeal dismissed. (Paras 13 & 15)
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Cases referred
6005.

Rajeshwar Rao, for the appéllant.
Vikram Singh, Panel Lawyer, for the respondent/State.
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JUDGMENT
SusHMA SHRIVAsTAVA, J. :-Appellant has preferred this appeal challenging

-his conviction and order of sentence passed by.Sessions Judge, Khandwa in S.T.

No0.228/92, decided on 1.10.94. -

2, Appellant has been convicted under Section 376 of IPC and sentenced to
rigorous imprisonment for three years with fine of Rs.500/-, in default further
rigorous imprisonment for fifteen days, by’the impugned judgment. ‘

3. According to prosecution, on 31.8.90 about 11 'O'clock in the morning at
village Moondi, prosecutrix had gone towards the colony road for grazing her
cattle. Her goats, while grazing, had gone towards the appellant's field. Appellant
was also. grazing his cattle in his field. When prosecutrix went fo the field of
appellant to bring back her goats, appellant came to her, caught hold of her hands,
fell her on the ground and forcibly committed sexual intercourse with her.
Prosecutrix shouted for help, but ndb_ody came to her rescue, as none was present
there. After committing sexual intercourse, appellant threatened and-intimidated
the prosecutrix not to disclose the incident to anyone. Prosecutrix somehow came
back to her house and narrated the whole incident to her father and other family
members. Her father took her to the Police Station to lodge the report. On the
basis ‘of her report, an offence was registered-at Police Station. Moondi against
the appellant and was invéstigated. Prosecutrix was sent for medical examination.
She was also sent for radiological examination for confirmation of her age. On
being arrested, appellant was also sent for medical examination. The petticoat -
and vaginal slide of the prosecutrix and underwear and seminal slide of the appellant
collected during medical examination were seized by the Police and sent for forensic

.examination. After due investigation, appellant was prosecuted undér Sccj:ion 376,

506 of IPC and was put to trial, -

4. Appellant abjured the guilt and pleaded false implication. }\ccordirig to the
appellant, he prevented- the prosecutrix from grazing cattle in his field, so she
lodged a false report.

5.  Learned Sessions Judge, after trial and upon appreciation of the evidence

adduced in the ¢ase, found the appellant guilty under Section 376 of IPC, convicted

and .sentenced him as aforesaid by the impugned judgment. Hence, this appeal.

. 6. Learned counsel for the appellant subsnitted that the trial court erroneously

conwicted the appellant on the basis of sole testimony of the prosecutrix without
their being any medical evidencé on record and failed to consider that the -
prosecutrix was a major lady and a consenting party, as there were no injuries on
her person,

7. Learned counsel for the State, on the other hand, justified and supported
the conviction of the appellant, -




e e e e e - e pm—— ——— = = == —_— = e ——

1762 . IL.R. [2009] M. P,,
HARAKH CHAND Vs. STATE OF M.P. :

8. Perused the evidence on record. Prosecutrix (P.W-1) categoricaliy deposed
in her evidence that on the day of occurrence she was grazing her goats on the
Colony Road at village Moondi and some of her goats had gone to appellant's field -
where he was grazing his cattle; prosecutrix went to take back her goats, appellant
caught hold of her hand, forcibly fell her down, sat upon her and forcibly committed
sexual intercourse with her. Prosecutrix shouted for help, but none was present
there to come to her rescue. Prosecutrix then went to her house and narrated the
_incident to her parents and lodged the FIR (Ex.P-1) at the Police Station.

0. The evidence of the prosccutrix also stood corroborated by the testimony
of her sister-in-law Sukhai Bai (P.W-2), to whom she narrated the incident. Sukhai
Bai (P.W-2) deposed in her evidence that prosecutrix had gone to jungle to graze
the goats and-she came _’b‘ac!é weeping and narrated that appellant had sexually -
assaulted her; then the matter was reported to the Police. The FIR (Ex.P-1) was

lodged same day. ~ . . )

10. Despite :extefxsive'cros’s-eXamination of the prosecutrix (P.W-1), nothing
has been elicited so as to disbelieve or distrust her vérsion. There is nothing in her
evidence to indicate that appellant was falsely implicated. Prosecutrix refuted the
suggestion made in her cross-examination that appellant had slapped her when
her cattle trespassed into his field or she had quarreled with him: It does not
appeal to reason that on account of so called quarrel over cattle trespass, prosecutrix
(P.W-1) would lodge a false report of rape against the appellant at the cost of her
dignity, honour and reputation. In fact upon close and careful scrutiny of the
evidence of the prosécutrix (P.W-1), her evidence is found cogent, trustworthy
" and it inspires confidence. ' :

11. . Learned counsel for the appellant submitted that there was no medical
evidence on record 1o suggest that the prosecutrix was raped and she admittedly
did not sustajn any injuries, therefore, the possibility of her being a consenting
party could not be ruled out. »

12.  Although the prosecution did not examine, the doctor, who had medically -
examined the prosecutrix after the incident, but that cannot be a reason to discard
the version made by her against the appellant, which remained virtually )
unimpeached. The Apex Court in the case of State of M.P. Vs. Dayal Sahu i
reported in (2005) 8 Supreme Court Cases page 122 has held that non-examination
of the doctor and non-production of the doctor's report would not be fatal to the
prosecution case if the statement of the prosecutrix and other prosecution witnesses
inspire confidence. ' ' o '

L1

13. Moreover, prosecutrix (P.W-1) has explained in her cross-examination that
appellant fell her on the grass and mud, therefore, she did not sustain any abrasion.
Prosecutrix (P.W-1) stated in her cross-examination that she had tried to resist
the act of the appellant and also shouted for help and had a scuffle with him; in
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the scuffle some of her bangles had broken, but she did not sustain any injury.

Thus, it does not appear that the prosecutrix was a consenting party. The mere

fact, that prosecutrix (P.W-1) did not sustain any injury in the incident, would not
ipso facto mean that she did not resist or was a consenting party. The Apex Court
in the case of State of Rajasthan Vs. N.K. reported in AIR 2000.SC Page 1812
has held thiat the absence of visible mark of injuries on the person of prosecutrix
on.the date of her medlcal examination would not necessarily mean that she had
not suffered any injuries or that she had not offered any resistance at the time of
commiSsion of crime; and absence of injuries on the person of prosecutrix is not
necessarlly an evidence of falsity of altegation or an evidence of consent on the
part of prosecutrix. It was also reiterated by the Apex Court in the case of Dastagir
Sab and another Vs. State of Karnataka reported in AIR 2004 SC. page 2884,
that the absence of injury on the person of prosecutrix would not by itself be
sufficient to discard the prosecution case.

14, It is also ‘well settled, as reiterated by the Apex Court in the case of State
of Hzmachal Pradesh Vs. Asha Ram reported in 2005 AIR SCW page 6009 that
conviction can be founded on the testimony of the prosecutrix alone, if her testimony
inspires confidence and is found to be reliable.

15. Inthe instant case, as already said, the evidence of the prosecutnx (P.W-1)
is found to be cogent, natural and-trustworthy, which-also stood corroborated by
the promptly Iodged FIR (Ex.P-1) as well as by the evidence of Sukhai Bai (P.W-2) to
whom the incident was narrated by her. It was thus established from the evidence
on record beyond periphery of doubt that appellant committed rape on the
prosecutrix (P.W-1).: , -

16. In view of the aforesaid, the conviction of the appellant under Section 376
of IPC, as recorded by the trial court, doés not call for any interference in this
appeal.

17.  As regards the sentence, the impugned sentence of rigorous rmpnsonment
for three years, which was already less than the minimum prescribed under Section
376(1) of IPC, also does not warrant any interference,

18. Consequently, appeal bemg bereft of any merit is hereby dlsmrssed

19. Appellant is on bail. He shall forthw1th surrender to his ba11 bonds to serve

out the remaining part-of: sentence
Appeal dismissed.
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-APPELLATE CRIMINAL
Before Mr. Justice S.L. Kochar & Mrs. Justice Manjusha P Namjoshi .

9 January, 2009*
ASLAM & ors, . .... Appellants
Vs. ‘
STATE OF M.P. - .. Respondent

Penal Code (45 oi' 1860), Sections 302, 323, Evidence Act, 1872,
Section 32 - Dying declaration - In FIR and report of doctor, no statement
was given by the deceased in regard to cause of his death or as to any of the
circumstances which resulted in his death - Statement not admissible as dying
declaration - Conviction and sentence u/s 302 IPC set-aside and u/s 323,

324 maintained - Appeal partly allowed. (Paras 7, 9. & 11)
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Cases referred :

1994 MPLJ 862, (2008) 2 SCC (Cri) 666, 2007 CrLJ 1329, 2007 CrLJ 207.

A.S. Rathore, for the appellants.
Girish Desai,Dy. A. G., for the respondent/State.

JUDGME NT (ORAL)

The Judgment of the Court was  delivered by
S.L. Kocuar, J. :~The appellants No.2 Rajjak and No.3 Sheju have challeng
their conviction, by filing this appeal, under Section 302 of the IPC and appellants
No. I and 4 have challenged their conviction, by filing this appeal under Section
302 read with Section 34 of the IPC and sentence of R.I for life and fine of

Rs.500/- each, in default of payment of fine additional R.I. for 2 months each and .

all appellants have been convicted under Section 506 of the IPC 3 months R.I.
each and appellant No.4 Munna has been convicted under Section 323 of the IPC
3 months R_L by judgment passed by learned Sessions Judge, Mandsaur, District
Mandsaur in Sessions Trial No.226/1998 dated 8th October, 1999.

2. According to the prosecution case, deceased Shama was resident of Village
Tigriya, District Mandsaur and was having joint family house in Nayapura,
Mandsaur town. In the said house, electric connection was in the name of brother
Salamuddin. Deceased Shama had given electric connection to appellant Abdul

*Cr.A. No.1454/1999 (Indore)

at
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Rajjak but Abdul Rajjak was tiot paying electric bill because of which deceased

disconnected electric.connection. On 06.09.1998 in’ the morning at §.00 a.m.,
deceased Shama was sitting in front of his house 51tuated in village Tigriya, at that

- moment appellants reached over there having-sword, dhariya and lathis. They all

started abusing. Shama and also assaulted him-by their. respective weapons.
Deceased ‘was tescued by PW-4 Nahar Khan and PW~10 Akbar Khan. PW-2
Raisa Bi, wife-of deceased Shama also sustamed injury whlle saving her husband.
Nahar Khan and Akbar Khan took deceased Shama to Police Station where he .
lodged report Ex.P/24. Shama was sent to ‘Gowt. hospital, Mandsaur-where he
remained hospltahzed for 10 days and died on 16.09.1994. Head Constable PW-12
Rainbaran Singh éommenced mvestrgation and seized blood stained clothes of
deceased. He prepared spot map and also arrested the appellanits. On disclostre

statement made by appellants, dhariya, knife, swoid and Iathi were seized. -Patwari

Jaysingh Tomar also: prepared spot map Ex:P/17. Assistant Sub: Inspector
R.C.Sharma, PW-13 obtained cettificate about electric connection Ex.P/20 from
PW-11 Sadanand employee of M:P. Electricity Board. He also seizéd bed head
ticket of deceased Shama. First MLC was performed by PW-9 Dr.8.K Jain
videEx.P/18. Dr.Jain also récorded dying declaration Ex.P/19. Postniortem on
the body of deceased was performed by PW 5. Dr.Verma, the report is Ex_P/4
Eye witness PW-2 Raisa, Bi was medically examined by PW-=14 Dr.S.K.
Mehta, her medical report is Ex.P/28. On completlon of Investigation, ail the 4
appellants were chargesheeted for commission of offence under Sectlons 294,
506,302, 302/34 and 323 ofthe IPC. :

3.  Appellants denied . the charges therefore, put to trial. Appellarrts have

" mot examined any witness in defence whereas prosccution has éxamined in all

14 witnesses and adduced 28 documents in evidence, Learned trial court, finding .
the appellants guilty, convicted and sentence them as indicated here-m—above

4. Having heard leamned . counsel for the partres and afier perusing the
entire record, this court is.of the view that prosecution has’ failed. to. establish
important ingredient as defined under Section 299 of the IPC and thereafter murder
as defined under Section 300 of tle IPC. . .

5. ©  There is overwhelmmg evidence against the appelIallts for assaultllng the

deceased and causing injuries by sharp- cuttmg object. The First Information Report
Ex.P/24 was lodged by the deceased in which names of all the appellants_are
mentioned clearly coupled with their partrcrpatron in beating of deceased, but this
report cannot be consrdered as.dying declaration as defined under Section 32(1)
of the Evidence Act whrch reads as under :-

“Section 32 ;-  Cases in which statement of relevant fact by
person who is dead or cannot be found etc. is relevant - Statements,
written or verbal, of relevant facts made by a person who is dead,




6. In case of Imran Khan V/s. State of M.P. (1994 MPLJ 862) the Division
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or who cannot be found, or who has become incapable of giving
evidence, or whose attendance cannot be procured without an
amount of delay or expense which, under the circumstances of
the case, appears to the Court unreasonable, are themselves
relevant facts in the following cases :-

(1) When it relates to cause of death- When the statement

is made by a person as to the cause of his death, or as to any of

the circumstances of the transaction which resulted in his death,
in cases in which the cause of that person s death comes into
question.

Such statements are relevant whether the person who made
them was or was not, at the time when they were made under
expectatlon of death, and whatever may be the nature of the
proceedmg in which the cause of his death comes into question.”

Bench of this High Court has also observed in this regard as under :-

“that the conviction and sentence recorded against the
accused was liable to be set aside as the prosecution had failed to
establish any case against the accused. Death had not been shown
by a chain of causes and effects to be the prommate consequence
of the act attributed to the accused. The original injury itself was
not of a fatal nature. The casual connection was too remote and
the injury on the skull had not been shown to have caused déath.

Therefore, the statement of the deceased made to her relatives

cannot be said to be a statement as to cause of death or as to any
of the circumstances which resulted in her death. The evidence
of the relatives in that behalf was hearsay and was not relevant
under Section 32(1) of the Evidence Act. Since the prosecution
had-failed to prove causal connection between the injury and death
the alleged dying declaration was not relevant under Section 32 of
the Evidence Act. It is fundamental to the provision in Section 32
-of the Evidenee Act that there must be death. The statement must
relate to cause of death or to any of the circumstances of the
transaction which resulted in death when the cause of death
comes into question. If the deceased is not proved to have died

as a result of the injuries received in the incident propounded by

the prosecution, her statement can-not be said to be statement as
to cause of her death or to any of the circumstances which resulted
in her death.

PW-5 Dr.S.L.Verma proved postmortem report Ex.P/4 and gave specific
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opinion that déceased'die‘d because of Hepatitis, he has no where stated in his
statement in court as well as in postmortem requt that healed injuries found on
the person of deceased in any way directly or indircetly contributed for death of
deceased. The prosceution has failed to establish that decéased died because of 4
incised injuries.causéd to him by appellants or thqée injuries in any way contributed
for death of deceased. Deceased died only because of damage to the liver because
of disease Hepatitis(B). The prosecution has filed report Ex.P/23 proved by
PW-13 Assistant Sub Inspector R.C.Sharima. This is the report given by Dr.Ashok
Sharma, Junior Forensic Specialist, Medico Legal Institute, Bhopal ‘and in the report
clear. opinicn has been given that injuries were not the cause of death. He also
opined that during hospitalization, patient had developed some ailment which was

not elicited-or rectified timely and same culminated into death. Bed-head ticket of

deceased Shama proved by PW-9 Dr.S.K Jain is also containing pathology test
report wherein hepatitis report was positive i.c. HbsAg (Australia Antigen).

8. . .Medico Legal Certificate of injurics suStained by deceased proved by PW-9
Dr.S K Jain vide Ex.P/18. Dr.Jain found 4 incised injuries on the person of deceased
on right side of skull, left shoulder and left fore arm. No opinion was given by
Dr.Jain about nature of injuries. Dr.Jain referred -for X-Ray examination of
decéased for skull injury and in X-Ray, no bony injury was found, rest 3 injuries
were.simple in nature as opined by Dr.Jain. Dr. Jain proved dying declaration of
deceased vide Ex.P/19. In this statement, deceased has mentioned the names of
the appellants who assaulted him by sharp edged weapons. The identity of the
appellants is fully established on the basis of dying declaration Ex.P/19, First
Information Report Ex.P/24-and eye witnesses account given by PW-2 Raisa Bi,
PW-3 Babloo, PW-4 Nahar Khan and PW-10 Akbar Khan. As discussed here-
in-above, statement recorded by PW-9 Dr.Jain Ex.P/19 can not be considered as
dying declaration (See Imran Khan V/s. State of M.F. 1994 MPLJ 862).

9. First Information Report Ex.P/24 can not be considered as substantive piece
of evidence. It is well settled legal position that FIR can be used only to contradict

its author in court and to corroborate the statément given in court ‘and statement

recorded by Dr. Jain Ex.P/19 could be used at the most For impeaching the
credibility of the statement if deceased would have alive and appeared in court-as
a witness. Since deceased Shama died because of hepatitis and could not appear in
Court forgiving statement, both documents Ex.P/24 FIR and Ex.P/19 statements
recorded by Dr. Jain are not at all useful in favour of the prosecution.

In both documents no statement was ‘given by the deceased in regard to the
cause of his death or as to any of the circumstances of transaction which resulted
in his death, therefore, same are not admissible as dying declaration under
Section 32(1) of the Evidence Act. (See Supreme Court Cases 2008 Vol.2
SCC (Cri.) 666 Vinay V/s. State of Rajasthan, 2007 Cri.L.1. 1329 Kailash Vis.




——— e _—— = - cm e am - - — - - -

1768 . [LL.R.[2009] M. P,
ASLAM Vs. STATE OF MLP.

State of M.P, 2007 Cri. L.J. 207 Ganesh V/s. State of M.P).

10 Now the core question for us to decide is as to for which offence appellants
would be liable. In view’ of the injured eye witness PW-2 Raisa Bi and other
witnesses PW-3 Babloo PW-4 Nahar Khan and PW-10 Akbar Khan it is proved
beyond reasonable doubt that all appellants came together and gave beating to
deceased causing 4 incised injuries. As discussed here-in-above all the 4 injuries
were simple in nature, therefore, in the opinion’ of this court appellants would be
liable for causing- simpie injuries by dangerous weapon, punishable under
Section 324/34 of the IPC. Appellant Munna would also be liable for conviction
under Section 323 of the IPC, for causing simple injury by hard and blunt object to
PW-2 Raisa Bi. MLC report Ex.P/28 of this witness has also been proved by
PW-14 Dr. S.K.Mehta, : : - ‘

11. - In the result, this appeal is allowed in part, conviction and sentence of
the appellants under Section 302, 302/34 of the IPC are hereby set aside, instead

thereof théy are convicted under Section 324/34 of the IPC and sentenced to the .

period already undergone (6 months) and fine of Rs.2,500/- to each of the
appellants. Conviction and .sentence of appellant No.4 Menna under Section 323

of the IPC and all appellants under Section 506 of the IPC are hereby maintained. -

All the jail sentences shall run concurrently. Appellants are present in person,

they are directed to appear before the trial court on 31st March.2009 and deposit.

the fine amount. On realization of fine amount, Rs.8,000/- be paid as compernsation
- to PW-2 Raisa Bi, wife of deceased. On failure of the appellants to appear on a
given date and deposit the fine amount, the Trial Court is directed to take suitable
action against them and their surety/sureties, under intimation to this Court. -1t is

made clear that if appellants have already deposited imposed fine of Rs.500/-;
that may be deducted from fine amount of Rs.2,500/- and each shall deposit only .
Rs.2,000/-. Office .is directed to send copy of this judgment alongwith the record

to the Trial Court.
Appeal partly allowed.
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APPELLATE CRIMINAL
Before Mr. Justice R.C. Mishra

20 January, 2009* i
SHEIKH SULTAN & anr,. . Appellants
Vs. :
STATE OF M P I : Respondent_ :

A. Evidence Act (1 of 1872), Sect:on 3, Penal Code, 1860, Sections
326, 304 PartI 34 - Appreciation of evidence - Partisan witness - Reliability
- Testimony of an mjured witness to the incident has ils own efficacy and
relevancy - His presence at the spot could not be doubted as, in the same

" transaction he had also sustained grievous injuries - His statement recorded

after a month when he became conscious - No motive to falsely implicate the
appellants was alleged against him - His straight forward deposition drew

“ample supportﬁom the récovery of bloodstained earth from the place of .

occurrerice - The infirmities in the statement of the first informant and the

.(Para 12)
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B. Criminal Procedure Code, 1973 (2 of 1974), Section 156 - Delay
in forwardmg the FIR to the Magistrate - Effect - Held - Mere delay in
dispatch af FIR to the Magistrate was hot sufficient to throw out the
prosecution case in its entirety simply because the veracity of the incident
was not disputed - At the niost, it could be taken as an infirmity in the

: mvesr:gatzon S (Para 13)
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S.C. Datt with G.P. Patel, for the appellants.
Pankaj Dixit, Panel Lawyer, for the respondent/State.

JUDGMENT

R.C. Mishra, J. :— This appeal has been preferred against the judgment-
dated 29.12.1993 passed by Additional Sessions Judge, Gadarwara Distt.
Narsinghpur in S.T. No0.255/1992 whereby the appellants- were convicted and
sentenced as under with the d1rect10n that the custodlal sentences shall run
concurrently-

" Convicted under| Sentenced to

Section - c
304 Part-Iread [undergo R.I. for 7 years and fine of- |
with-8.34 of the |Rs.5000/-and in default, fo suffer R.L.
IPC - for 1 year.

326 read with undergo R.1. for 4 years and fine of .
S.34 of the IPC }Rs.3000/-and in default to suffer R.I.
for 7 months.

2, The prosecution story, in short, may be narrated as under—

' (a) On 30.08.1992, at the time when the appellant no.2 Hakam
Khan. (for short 'A2') was taking the cattle through the land in
occupation of Hemraj (since deceased), a quarrel ensued that led
to animosity between them.

(b) On the following day i.e. 31.08.1992 only, at about 8 a.m.,
whilé returning home from their fields, Hemraj and his ‘nephew
Raja Bhaiya (PW11) were jointly attacked by the appellants and
co-accused Naseer, Munni Bi, Sakina Bi, Kadori Bi, Mitthu, Sheikh
Ramjan, Sheikh Muddin and Chamru @ Hasrat. The appellant
no.1 Sheikh Sultan (for brewty '‘Al') and A2 were armed with
axes and amongst their companions, Nascer was equipped with a
knife; Ramjan -& Mitthu were carrying lathies and the women
named above were also having l[athies like Kholias. To save- .
themselves, both Hemraj and Raja Bhaiya rushed towards the house
of Chamru. But, pursuing them, the appellants and their associates
were. able to surround them in the courtyard of Chamru where
they were brutally assaulted with the respective weapons.
Sustaining injuries, Hemraj dicd instantaneously whereas Raja
Bhaiya was rendered unconscious.

(c) Upon information as to what was termed as the communal

«
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violence, the police force was- deployed in the village. At the -
instance of one of the eyewitnesses namely Dev Baksh (PW9),
ASI Deviprasad Pandey (PW13) recorded the details of-incident
in the Dehati Nalishi (Ex.P-19) and, accordingly, registered a case,
under Sections 147, 148, 307-and 302 read with S.149, of the IPC.
(d) The injured & uriconscious Raja Bhaiya was immediately
‘sent to District Hospital at Narsinghpur. Dr. 'S.K. Maheshwari
(PW6), after a preliminary examination, admitted himto the hospital
and, thereafter, e was referred to Medical College & Hospital,
Jabalpur for further examination and necessary treatment.

() After inquest proceedings, dead body of Hemraj was sent
for post-mortem. Autopsy Surgeon Dr. M.R. Khan (PW7) opmed
that'Hemraj's death was. caused due to coma as a result of injury
to the brain. : : :

(f) During mvestlgatlon, ordmary as well as bloodstamed carth
collected from the spot, a piece of Sari found tied on the heéad of
Hemraj were seized and respective weapons were recovered from
the possession of the appellants and.the co-accused. The seized
articles were forwarded to FSL, Sagar for forensic examination.

3. On being charged with. the offences punishable under Sections 147, 148,
302 and 307 read with S.149 of the IPC, the appellants abjured the guilt and
pleaded false implication due to prevailing animosity. In their examination, under
Section 313 of the Code of Criminal Proceduie (for short ‘the Code"), they also
submitted written statements to the following effect :

(i) On the previous day of the incident in question, while driving
cattle to the grazing field; A2 noticed that Hemraj had obstructed
their way by putting Jarenta (branches of thorny tree). As he
removed the obstruction, Hemraj also picked up a quarrel with him.

(ii) On the fateful day, wh:le proceeding towards the house
of co-accused Chamru they were surrounded by Hemraj and Raja -
Bhaiya who, being armed with lathis, were ready to beat them. To
save themselves, they: fan into the house. However, they ‘werg .
followed by Hemraj and Raja Bhaiya, who having trespassed into
Chamru's house, jointly attacked them and in defence, they aIso
inflicted injuries to Hemraj and Raja Bhaiya.

4,  The prosecution examined as many as 13 witnesses includiilg Amol Singh
(PW1), Ram Shankar (PW2) and Dev-Baksh (PW9) whereas three witnesses
namely Tikaram (DW1), LS. Patel (DW2) and Jagdish (DW3) were produced in
defence.
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5. Ona critical appraisal of the entire evidence on.record and the probabilitics

in the light of the plea of right of private defence, learned trial Judge came to the.

- conclusion that injuries found on the bodies of Hemraj and Raja Bhaiya were
attributable to the appellants only. Accordingly, he proceeded to acquit the other
eight accused of the offences charged with. However, for the reasons recorded
in Paragraphs 42 to 46 of the impugned judgment, he further determined that the
appellants had exceeded limits of the right of private defence. Both of them,
therefore, convicted and sentenced as indicated hereinabove. *
6.  Legality and propriety of the convictions under challenge have been assailed
mainly on the following grounds :
(1) Even after holding that the evidence of so-called
eyewitnesses viz. Amol Singh (PW1), Ram Shankar (PW2) and
Dev Baksh (PW9) was not-reliable, learned trial Judge erred in
placing reliance upon the testimony of Raja Bhalya who was the
most interested witness. :
(i) The evidence of Raja Bhaiya was also not trustworthy
due to the fact that his previous statement was not avallablc for
impeaching his credit.
(iii) The first information report (Ex.P-20) was not forwarded
" to the Magistrate within reasonable period.

In response, learned Panel Lawyer, while inviting attention to the
corresponding incriminating pieces of ev1dence has submitted that the convictions
in question are well-merited.

7. In order to appreciate the merits of the rival contentions in proper perspective,
it is necessary to first advert to the medical evidence available on record.
8.  The following were injuries noticed by Dr. M.R. Khan (PW7) on the body
of Hemraj-
(i) Incised wound over frontal bone size 3" x %" x bone deep,
22" above the left eyebrow. -
(ii) Incised wound on left parietal bone size 3" x 1h" x
communicating with brain cavity.

(iii) Incised wourd on left ear size 1" x 1" x bone deep, cutting
the right ear lobe and part of root of right.ear. ‘

(iv) Incised wound on Tight side of face size %" x %" x.%4".

(v) Incised wound spindle shaped 3" x %" connecting with
the abdominal cavity 122" to umbilicus on left of abdominal.

(vi) Bruise on left shoulder and arm size 4" x 1%", anterior
aspect.
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(vii) Brulse on left. shoulder and arm size 3" x 1'/;“, lateraI '
aspect.

9. " N& dispute was raised as to his opinion, as recorded in the post-mortem ~
report (Ex.P-23) that death of Hemraj, as a result of i m_;ury to the brain, was
homlcldal in nature.

0. . Existence of i injuries on the person of Raja. Bhalya as descrlbed in the .
: report (Ex.P-22), was proved Dr. $.K. Maheshwari (PW6). According to hiin, hé

had found that on 31.08.1992, Raja Bhaiya had sustained an incised wound

“measuring 1" x 1" with cutting of bone and brdin matter on scalp over left frontal
" and parietal region and another- incised wound measuring 14" x " x %" on right

hand over thenar eminence. In his opinion, the injuries were caused by hard and .

“sharp cutting weapon and the injury on left frontal and panetal region was dangerous

to life.

11.  Raja Bhalya (PW11)1is the key thness He substantially-corroborated the -

prosecution versioh as against the appellants. His statement that both the appellants
had assaulted himrand his uncle Hémraj with axes was not subjected to a serious .
dispute. Even otherwise, his presence at the spot could not be doubted as, in the
same transaction, he had also: sustained grievous injuries. He candidly admitted
that the iricident restilting into death of Hemraj had taken place in the courtyard of
Chamru, the grandfather of the appellants. The factum of a previous quarrel
between Hemraj and A2 over the Bari (hedge of thorns) was- also not denied by
him, It also came ‘i his evidence recorded on.22.09.1993 that he could regain
consciousness only a month before. In these circumstances, the grievance that

"his statement, that could be made to the police under Section 161 of the Code was

not available, does not assume any significance as apparently no prejudice was
caused to the defence.

12. The testlmony of Raja Bhaiya (PW11) as an injured witness to.the incident
has its own efficacy and relevancy (Mohar vs. State of U.P. AIR 2002 SC 3279
refeired to). Further, no motive to falsely implicate the appellants was alleged
against him. His straight forward deposition drew ample support from the recovery
of bloodstairied earth from the place of occurrence. The infirmities in the statement
of the first informant and the eyewitnesses also had no bearing on the credence

of the testimony of Raja Bhiaya. '

" 13, From the evidence of Tikaram (DWI) Head Constable and Court Reader

LS. Patel {DW2), it was clearly provéd that the FIR (Ex.P-20) recorded on

. 31.08.1992 was forwarded to the Magistrate on 03.09.1992. However, mere delay

in dispatch of FIR to the Magistrate was not sufficient to throw out the prosecution
case in its entirety simply because the veracity of the incident was not disputed.
At the most, it could be taken as an infirmity in the investigation.
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14.  For these reasons, none of the contentions raised on behalf of the appellants
-against legality of the convictions deserves.acceptance.

.15, Adverting to the plea of right of private defence, it may be observed that
the corresponding finding in absence of appeal by the State, has already attained

* finality. However, the fact of the matter is that none of the accused persons had-

received any injury. The presence of Heraraj and Raja Bhaiya in thé courtyard of
Chamru, could only amount to criminal trespass. In such a situation, the appellants
were not justified in causing death of Hemraj and injuries, one of which was
dangerous to life, to Raja Bhaiya by using axes. On these facts, leamed trial
Judge did not commit any illegality in holding that the- appellants had exceeded the
limits of the right of private defence. .

16.  To sum up, even on a re-appreciation of the evidence on reqord no

interference would be called for with the findmgs of guilt recorded against the -

appellants. Their convictions, therefore, deserve to be affirmed as well-merited.
However, taking into consideration the fact that more than 16 years has already
elapsed after the unfortunate incident, the interest of justice would be met if the
custodial sentences for the offences under Sections 304 Part I read with S.34 and
326 read with S.34 of the IPC are reduced to 5 years and 3 years respectively.

17.  Consequently, the appeal is partly allowed. The impugned convictions of
the appellants for the offences under Sections 304 Part I read with S.34 and 326
read with S.34 of the IPC and the consequent sentence of finé are hereby affirmed
but the term of custodial senténces are reduced from 7 years to 5 years and 4
years to 3 years respectively. The direction that the _]all sentences shall run
concurrently is also maintained. -

18. The appellants are on bail. They are directed to surrender to their ball bonds
for undergoing remaining part of sentences

Appeal partly allowed. ' '
Appeal partly allowed.
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MUKESH : S ... Appellant
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STATE OF M.P. ' ... Respondent

Evidence Act (1 of 1872), Sections 32 & 114(g) - Dying declaration -
Dying declaration implicating appellant recorded by Naib Tahsildar -

*Cr.A. No.420/2005 (Indore)
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However, written smcrde note recovered Jrom the pocket of the deceased not

- produced-by prosecution - It must have to be held that suicide note was

unfavourable to prosecution - Investigating agency found two sets of
contradictory evidence during investigation - “Evidence or inferpretation
favouring accused must relied upon -.Dying declardtion not. relied - Appeal
allowed - Appellant acqmtted of charge u/s 302 IPC. (Paras 14 & 15)
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Cases referred :
AIR 1974 SC 344.

Jaisingh with Chouhan, for the appellant.
G. Desai, Dy.A.G., for the respondent/State.

JUDGMENT

The Judgment of  the Court was  delivered by
S.L. Kocuar, J. :—~THE appellant has preferred this appeal against the Judgment
and order dated 29/3/2005 passed in S.T No.97/2004 by learned III Addl. Sessions
Judge, Ratlam whereby convicted the appellant U/S8.302 of the IPC and
sentenced to life imprisonment and to pay fine of Rs. 1000/-; in default of payment
of fine to further undergo six months RI.

2. According to the prosecution case, complamant Iswarlal (PW.4), brother
of deceased Santosh was informed on 27/1/2004 in the noon at 2.00 pm by his
brother-in-law Bherulal (PW.7) that Santosh was lying unconscious in a field
situated by the side of triangle of the road. On this information, Iswarlal, Bherulal
and son of Bherulal, Rajesh (PW.5) reached on the spot. They found Santosh in
unconscious condition. Bherulal had gone to bring Tempo Trax Jeep as directed
by Iswarlal. Deceased was having injuries on his both the hands. and legs and
same were bleeding. Iswarlal asked Santosh as to who assaulted him on which
Santosh disclosed that he was called by his brother-in-law for some work at triangle
of road where appellant and his three companions were present. They all called
him for taking tea. After taking tea, he was taken in a field through Lasudia Road
and he was caught by two persons and other two caused him injury by knife and
appeilant caused him injury by knife and also administered medicine, after mixing
some tablet. After disclosing these facts, again he became unconscious.
Deceased was taken in Tempo Trax to police station where FIR was lodged by

s
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Iswarlal (PW.4). On the basis of report, Crime No.33/2004 for the offence

U/Ss.307, 323/34 and 328 of the IPC vide Ex.P.6 was registered. Spot map.

(Ex.P.12) avas also prepared and Santosh was sent to.l?rimgry Health Centre,
Taal where from he was referred for further treatment to Jaora Civil Hospital.
In Jaora hospital Santosh died. Before. death of Santosh, his dying declaration
(Ex.P.21) was recorded by Naib Tehsildar Ani! Bhana (PW.20). On receiving
information of death of deceased. Jaora police registered inquest report (Ex. P-
25) as per provision U/S.174 of the Cr.P.C and sent information to this cffect to
P.S. Taal. Before death of Santosh, his statement was also recorded by police
along with statements of other witnesses. On search of Santosh, a search
memorandum (Ex.P.15) was prepared and from his pocket, a notebook containing
letter and -other things were seized. The seizure .memo is Ex.P.7. From the liouse
of deceased Santosh, two pocket diaties and one piece of paper were. seized
through seizure memo (Ex.P.2). Iswarlal and Urmila, the wife of deceased Santosh
identified the handwriting ‘of deceased on seized letters. The identification memo
(Ex.P.3) of handwriting of deceased by these witnesses was prepared. The letter
and other sealed packets containing clothes and. viscera of deceased were also
seized through seizure memo (Ex.P.5.). Appellant was arrested vide arrest memo
(Ex.P.26). Seized articles were sent to FSL and its report is Ex.P.28, According
to FSL report, viscera of the deceased- was containing pesticides (Aluminium

Phosphate) i.e Sulfas. After receiving report, charge sheet was filed against the -

appellant U/Ss.302, 306 and 328/34 of the IPC.

3. The appellant denied the charges and pleaded his innocence as well as false
implication on account of dispute over a shop between him, deceased and- his
brother. The appellant has not examined any witness in defence. Learned trial
Court, after recording statements of the prosecution witriesses and hearing both
the parties, convicted and sentenced the appellant as shown herein above.

4. Learned counsel for appellant has submitted that conviction of the appellant

is based on written dying declaration (Ex.P.21) recorded by Naib Tehsildar Anil
Bhane (PW.20) and evidence of oral dying declaration of Iswar (PW.4), Rajesh
(PW.5) and Bherulal (PW.7) but according to Rajesh (PW.5), deceased was
unconscious and this witness Rajesh has not deposed anything about oral dying
declaration or disclosure of anything to him by deceased against the appellant and
for his cause of death. This witness was declared hostile. Learned counsel has
also submitted that through seizure memo (Ex.P.7) a letter was' seized from the
pocket of deceased wherein- he mentioned that he. committed suicide by
consuming poison because appellant was having illicit relation with his wife and
harassed him by this act, but the original letter along with the diary and other
piece of papers seized from the house of deceased in presence of his wife and
witnesses were not produced in the Court which all were sent to handwriting
expert. According to learned counsel, all these documents were withheld

41




08)

June-09 (First)

" LL.R.[2009]M.P,. . - _ ‘ . 1777
- - MUKESHVS.S'D&TEOF‘M.P

- deliberately by the prosecution because contents of letter was contrary to the
.dying declaration (Ex.P.21) and ewdence of Iswar (PW 4) and Bherulal (PW.7)

regarding oral dying declaration. : -

5. On the other hand learned counsel for State has supported the impugned
judgment, and ﬁndmg given by the learned trial Court."

6, Having heard the learned counsel for parties and after ' perusing the entire
record carefully, we are of the opinion that conviction.of the appellant is not
sustainable on the basis of dying declaration (Ex.P.21) and eévidence of Iswar
(PW.4) and Bherulal (PW 7), brother and brother-in-law respectlvely of the -
deceased.

7. Dr. Arivind Kumar Verma (PW.1) proved. the postmortem report of

deceased (Ex.P.1) and he found superficial skin deep incised injuries on both hands,
legs and toe and deceased died because of cardio respiratory failure, He preserved
viscera for examination by FSL and in FSL report (Ex.P. 28) pesticide Aluminium -
Phosphate was found. :

8. The Investigating Officer Sub Inspector M.K. Tnpathl (PW.25) has _
deposed that on 8/2/2004 he seized two pocket diary and piece of paper containing
handwriting of decéased Santosh submitted by his wife Urmila ‘vidé seizure memo
(Ex.P.2) carrying signature of Smt. Urmila. He also prepared miemorandum
(Ex.P.3) to tally the handwriting of documents seized through seizure memo
(Ex.P.7). Through seizure memo (Ex.P.7) he seized letter written by deceased:
found in the pocket of clothes worn by deceased at the time of incident. He also
stated in para seven that seized letter through seizure memo (Ex.P, 7) was sent
along with standard handwntmg of deceased, on two pocket diary and piece of -
papers produced by his wife Smt. Urmila. It is clear from the record that report .
of handwriting expert and seized letter were not produced in the Court. In cross
examination para 8 Shri Tripathi has admitted that the seized letter through seizure
memo (Ex.P.7) was sent separately with letter of S.P. The further say of this
witness is that after investigation, he was of the opinion that offence U/S.302 of °
the IPC was not made out on the basis of contradictory evidence found during
the course of investigation regarding dying declaration of deceased. It.is also -

 stated by him that when case diary was received by him for investigation, the

dying declaration recorded by Naib Tehsildar, Jaora was in the case diary but he
could not come to the final conclusion whether deceased consumed poison or
administered poison by somebody because of contradictory evidence. The
statement of Shri Tripathi is duly corroborated by the contents of seizure memo

(Ex.P.7) wherein in column No. 12 the contents of letter were, verbatim reproduced-

and substance is that deceased committed suicide because appellant was having
closeness with his wife and whenever he was coming to his house his wife was
obeying his command and because of appellant he was having urthappy married
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life. In the letter, it is not mentioned clearly that appellant was having any illicit
relation with wife of the deceased but it is clear that he was perturbed because of
conduct of appellant with his wife and visit at his house. It is mentioned-by the
deceased that all the property papers were lying with his sister Chanda and house
and land must be mutated in the name of his children. The seizure memo is
bearing signature at “A to A” portion of Iswarlal (PW.4) who admitted his
signature on this document.

9. Urmila (PW.2), wife of deceased has deposed in para three of her statement
that the dispute was going on between her brother-in-law lswarlal (PW.4) and
husband of sister-in-law named Bherulal (PW.7) for a big plot. In cross
examination, she has stated that her brother-in-law Iswarlal (PW.4) was having
dispute with her husband and he wanted to grab their land. In her whole statement,
she has not stated anything about the appellant and she denied.about any kind of
relation with him, on the contrary she stated that Iswarlal (PW.4) was defaming
her and assassinating her character by saying that she was having illicit rélation
with appellant Mukesh. According to her, she was defamed by Iswarlal so that
he may take possession of all ancestral property. This witness Urmila was declared
hostile by the prosecution.

10. Iswarlal (PW.4) has deposed that on 27/1 /2004 in the noon between 1.30
and.1.45 her brother-in-law Bherulal (PW.7) came to him and disclosed about
lying of deceased Santosh in injured condition in a field situated near triangle of
the road and he along with his brother-in-law Bherulal (PW.7) and nephew Rajesh
(PW.5) reached in the field and found Santosh in injured condition. On enquiry,
he disclosed that he was called by Bherulal (PW.7) for some work and-when he
reached at triangle of the road, appellant met him accompanied with three persons,
they asked him ta take tea and after taking tea he was taken about 300 feet away
from the road in a field where a poisonous substance was administered to him.
This version of Iswarlal is not corroborated by Rajesh (PW.5).

11.  According to Rajesh when they reached in the field near Santosh, he was
unconscious. He has no where stated about any kind of disclosure by deceased.

12. Bherulal (PW.7) has stated that when he reached in the field, Santosh was
unconscious and also trying to stand but fell -down on the ground. Under this
condition, he stated that appellant and other three persons compelled-him to
drink something theréafter he fell down: on the ground. After this, he approached
Iswarlal and they all three reached again on the spot. At that-time deceased did
not disclose anything and they took deceased to hospital where one officer recorded
his statement, thercafter deceased died. Rajesh (PW.5) and Bherulal (PW.7)
have been declared hostile by the prosecution. Both have given contradictory
statements about oral dying declaration of deceased before Iswarlal. '

13. Looking to the contradictory statements of all the three witnesses, no

»
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reliance can be placed on their testimony about oral disclosure b'y deceased to

14. The dying declaration (Ex.P.21) recorded by Naib Tehsildar is also doubtful
in view of the written letter found by the police from the person of deceased
wherein he had mentioned regarding -commission of suicide by consuming
poisonous substance and he held appellant responsible for his suicide because his
wife was under influence of appellant. . The prosecution has not filed this letter .
and other documents seized from the house of the deceased which were sent for

_comparison of handwriting to handwriting expert. The prosecution has not assi gned

any reason as to why these documents and handwriting expert report could not
be filed along with the charge sheet or even during the course of trial till Final
judgment. We presume as per provision U/S. 114(g) of the Evidence Act that the
seized letter and handwriting expert report has not bee produced by the prosecution
because it must be unfavourable to the prosecution case because of which same
has been witkiheld. It is obvious that contents of letter were contradictory to.the
prosecution case based on oral statement of Iswarlal and dying declaration
(Ex.P.21). The Investigating Officer M.K Tripathi (PW.25) was also not relying
upon dying declaration because during investigation, two contradictory story and
evidence found by him. Bherulal (PW.7) was confronted with his case diary
statement (Ex.P.13) wherein it is not mentioned that somebody administered tablet
or liquid to deceased. Shri Tripathi also admitted that other three persons could
not be traced out and there is nothing mentioned in-the case diary for those three
persons. : : :

s

15.  Resultantly, in the wake of aforesaid discussion, it is clear that during
investigation, investigating agency found two sets of evidence,  each -one of .
which contradicts the other regarding death-of deceased. It is trite law that

when there are two sets of evidence or interpretation, .on¢ in favour of the
prosecution, another in favour of the accused, then the evidence or interpretation

favouring the accused must be relied upon.
16. Following this principle and Supreme Court judgment passed in case of

" Harchand Singh and another Vs. State of Haryana [AIR 1974 SC 344], we.

allow thiis appeal. The conviction and sentence passed by the learned trial Court
are hereby set aside. Learned trial Court is directed to release the appellant
forthwith if not wanted in any other-criminal case. Office is directed to send copy

Appeal allowed.
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APPELLATE CRIMINAL

Before Mr. Justice S. Samvatsar & Mr. Justice A.P. Shrivastava
10 February, 2009*

BABLOO - ... Appellant
Vs. ' 3 '
STATE OF M.P. : ] ... Respondent-

A. Evidence Act (1 of 1872), Section 9 - Test identification par:ade
-Accused not kept Baparda - Delay in conducting test identification parade
- Effect - Held - Identification by wiiness is doubtful because there is no
evidence to indicate that the accused was kept Baparda and there is delay of
nine months in’ condyucting the. said identification parade. (Para 20)
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B. Evidence Act (1 of 1872), Section 27 - Recovery of the body

and other material at the behest of dccused - Effect - Held - Evidence about

recovery of dead body at the instance of appellants as well as recovery of
ornaments is doubtful because the police was already aware of the fact that
the dead body is lying in the well - At the same time, the witness to the recovery
of the ornaments has not supported the case of the prosecution.  (Para-20)
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C.  Penal Code (45 of 1860), Section 302 - Murder - Homicidal
death - Held - Until the prosecution proves that a person dies of a homicidal
.death, an offence u/s 302 cannot be made out, but that alone cannot be a
ground for acquittal of the accused and High Court will have to consider
other dspects of the matier. . (Para 7)
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D.  Circumstantial Evidence - Held - Circumstance put forward must

*Cr.A. No.127/2000 (Gwalior)
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be satrsfactonly proved and those circumstances should be consistent only :
with -the hypothesis of the guilt of the accused - Again those circumstances .

 should be of a conclusive hature and tendency and they should be such as to

exclude every hypo!hesrs but the one proposed to. be proved - In other words,

theré .must ‘bé a chain of evidence. so Jar.complete as not to leave any

reasonable ground for a conclusion consistent with the innocence of the
aceused and it must be such -as to show that within all human probability the

" act must have been done by the accused } _(Para 19)
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. JUDGMENT ]
The ~Judgment . of the Court was delivered. = by

"-S SAMVATSAR, J.:-This ]udgmcnt shall govern the disposal of the aforesaid three
appeals, as they are arising out of the common judgment dated 30/1/2000 passed

by the First Addl. Sessions- Judge, Ashoknagar, district Guna in S.T.No.173/97,

--whercby the Sessions Court has convicted all the three appellants-accused for

commission of offences under Sections 364-A, 302, 397 and 201 of I.P.C., and
sentenced them to undergo 1mpnsonment for life with fine of Rs.2 ,000/- each for
commission of offence under Section 302 of LP. C.and on failure to dep051t fine

. amount to undergo another term of one year's R.I,, they are also’ sentenced for -

imprisonment of life with fing of Rs.2,000/- each for commission of offence under
Section 364-A of L.P.C,.and on failure to dcp051t fite amount to undergo one
year's R.1;, again seven years R.I. for commission of offence under Section 397

"of LP.C,, arid five years R.1. with fine of Rs.1,000/-each,for commission of offence

under Section 201 of .P.C. and on failure to depdsit fine amount to undergo anotﬁer
period of six month's R.1. All the sentences were directed to run concurrently.

2, As per the prosecutlon case,-a minor girl named Juhi aged around two and

half years d/o Jinedra Jain (PW-3) was playing in front of her house on 12/2/96
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and thereafter she was missing and not found. PW-1 Sunil Kumar Jain, uncle of
Juhi lodged the complaint at P.S. Shadora at about 11-30 p.m on the same day
which is Ex.P/1. On"13/2/96, a telephonic message was received by the parents
of Juhi demanding a sum of Rs.50,000/- towards ransom and stating that the letter is
kept near the well and the action be taken in accordance with the contents of the said
letter. When this information was given to the police, the police registered Crime
No.18/96 for commission of offence under Section 365 of I.P.C. The letter was seized

" from the well (Ex.P/3), as per the seizure-memo (Ex.P/2). The police after investigation
could not tracc the accused and hence FR was submitted on 15/11/96.

3. On23/2/97 some informant gave an information to the police and investigation
was again re-started. All the three accused were arrested on 8/3/97. During the
investigation, these three accused admitted that they have committed murder of
Juhi by throttling her neck and stated that they have thrown her dead-body in the
well owned by Mohan Singh Raghuvanshi. On the basis of the information given
by the accused, the memorandums under Section 27 of the Evidence Act were
prepared vide Ex.P/9, P/10 and P/i1 on 8/3/97 at 12-10, 12-05 and 12-00
p.m,respectively. On the basis of these memorandums, the well of Mohan Singh
was searched and some bones were recovered from the well. These bones were
of a young child. A Pajeb (silver ornaments) which was worn by the child was
recovered from one of the accused named Raju. Afier seizure of the bones and
the said ornaments, the police registered the case against all the three accused
for commission of offences under Sections 365, 302,397,and 201 of L.P.C.,and
filed chatlan against them. The matter was committed to the court of Sessions.

The Sessions Court framed charges against the accused-appellants for the alleged

offences under Sections 364-A in the alternative 365, 302,397 and 201 of L.P.C.
The Sessions Court after framing charges and after recording of the evidence,
convicted the present appellants as stated above. Aggrieved by their conviction
and sentence as mentioned herein above, all the three appellants have preferred
these appeals.

4. Shri R.K.Sharma and Shri M. M. Tripathi, learned counsel appearing on behalf
of the appellants contended that the findings of conviction arrived at by the Sessions
Court are not based on any legal evidence and thus the conviction of the appellants
cannot be sustained in the eyes of law, in view of the evidence on record. Shri
D.R.Sihare, learned P.L., representing the State-respondent, on the other hand,
supported the judgment of the Sessions court and contended that the findings of
the Sessions court are based on sound reasonings, supported by cogent and reliable
evidence, hence no interference in the judgment is called for.

5.  Inthe present case the prosecution to prove its case had examined as many
as fifteen witnesses while the accused in their evidence had examined five
witnesses. Having gone through the evidence on record, we find that in the present
case there is no eve-witness to the alleged incident of kidnapping and the case is
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totally based on the circumstantial evidence. From perusal of the impugned judgment
of the Sessions court, we find that the Sessions has found the evidence proved on

- the basis of the following circumstances which are extracted below:-

(i} that, the letter addressed to the father of Juhi was written

by accused Babloo; -
(ii) that, Babloo has telephoned father of the g1r1 for demandmg
money; -

(i) that the dead-body of Juhi was recovered at the instance
of accused; and - .

(iv) that the silver ormaments were recovered at the instance
of accused. .

6.  Learned counsel appearing for the appellants contended that none of the
said circumstances are legally proved by the prosecution. It is submitted that the
prosecution has failed to prove that the bones recovered by the police from the
well were of abductee Juhi. He invited attention of this court to the statement of
PW-14 Dr. D.K.Satpathi, who says that on 27/8/97, he was working in the
department of Medico Legal Institute, Bhopal. He stated that the bones were sent
by the police Guna to him for examination in connection with Crime No.18/96
alongwith the letter. In para 2 of his statement he stated that the bones were of a
small child and the age of the child must be between 2 % to 3 years, but it was not
possible for the doctor to ascertain the sex of the body and therefore from the
statement of this doctor it is not proved that the bones were of a female ¢hild. The
cause of death could not be opined by the doctor, hence learned counsel for the
appellants contended that the prosecution has failed to prove that it was homicidal
death. Therefore, according to the counsel for the appellants the offence under
Section 302 of I.P.C., is not made out. ' ‘

7. Itis true that unless and until the prosecution proves that a person dies of a
homicidal death, an offence under Section 302 cannot be made out, but that alone
cannot be a ground for acquittal of the accused and this court will have to consider
other aspects of the matter. The most important evidence in the present case is
that of recovery of dead body of ‘abductee and silver ornaments at the instance of
the accused vide memorandums Ex.P/9, P/10 and P/11. From perusal of the
aforesaid memorandums, it appears that these memorandums have been prepared
by the police at 12, 12-05.and 12-10 p.m. and the Panchnama (Ex.P/12) for search
of the well was prepared at 12-40 pm, on 8/3/97. The contention of the learned .
counsel for the appellants is that this evidence is not admissible because from the
evidence it is clear that before recovery of the dead-body and the ornaments,
number of persons including the police were aware of the fact that the dead-
body was lying in the well of Mohan Singh. In support of his argument, learned
counsel for the appellants invited attention of this court to the statement of PW-3
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Jinesh Kumar who is complainant in the instant case and father of deceased Juhi.

In para 6 of his statement he stated that at about 10-11 o' clock on 8/3/97 the-

- police informed him that the killers of his daughter are arrested and they have
thrown the dead-body of his daughter in the well of Mohan Singh in village Shadora.
Thereafter, the well was made empty by the police and the bones were recovered.
The said bones were seized by the police. From the statement of this witness it
appears that the police at least two hours before the preparation of the aforesaid
memorandums under Section 27 of the Evidence Act, was aware of the fact that
the dead-body is lying in the well of Mohan Singh. Learned counsel for the appellants
has also referred to para 20 of the statement of PW=5 Shabbir. In para 20 of his
statement, this witness deposed that in village Shadora the news was spread that
the kidnappers of girl Juhi are arrested by the police, but it was not known by that
time that the dead-body of Juhi was lying in the well and the police has not recorded
any of his statement in that respect. In para 22, this witness has stated that only
one memorandum under Section 27 was prepared by the police and he has singed
that memorandum. He states about 15-20 minutes were spent in preparing the
said memorandum and thereafter all of them went to the well. In para 27 this
witness says that he knows accused Raju. He admits that prior to 8/3/97 he is
facing trial for commission of theft which was initiated on the basis of the report
lodged by Bhagwat Singh. Then he resiled from his earlier version and said that
the report against him was not lodged by Bhagwat Singh but it was lodged by
Amar Singh. He denies that in that case Raju was also witness and therefore he
is in inimical terms. In para 31 it is stated by him that at about 10 in the morning he
was at his house and the police constable had come to him and told that the dead-
body of Juli is thrown by the accused and the dead-body was to be recovered
from the well and the police asked him to be witness to the said recovery. He says
that the constable told him that the accused have admitted their guilt and asked
him to come to the police station. Thus, from perusal of para 31 of the statement
of this witness it appears that at about 10 in the morning, the police had informed
him that the dead-body of Juhi is lying in the well. -

8. PW-7 Mohan is another witness in the present case. In para 7 of his
statement he states that the well is situated at a motor stand and anyone can have
access to the said well He denies that any skeleton was recovered from the well.
The most important witness in this connection is PW-13, i.e. the Investigating

Officer Sunil Kumar Khemariya, who says that the memorandums Ex.P/9, P/10 -

and P/11 were prepared at the instance of accused by him and thereafter they

went to the well and the well was, made empty with the assistance of 3-4 persons

and thereafter the dead-body was found in the well. In para 14 of his statement
he states that after arrest of the accused the proceedings were completed by
videography near the well and in the videography his higher officials were shown
to be present. He says that on 8th of this month in the morning he informed his
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superiors that the accused are arrested and they have admitted the guilt. On this
information, his higher officers reached the well at about 9-10 o' clock in the
moming. This information was also given to the SDO about the videography in
which the photographs of his higher officials were taken. In para 15 this witness
deposed that the public was aware of this action and at around 9 in the morning
about 1000-500 people were collected near the-well. They were residents of village
Shadora. In para 16 he states that he-has not called the owner of the well and his
son Rajendra. He asked Rajesh s/o Mohan Singh to keep the well empty and he
got-the well empty with the help of engine. He further says that the memorandum
under Section 27 of thie Evidence Act was recofded in the presence of the public
and two witnesses have signed the said memorandum. He further says that he’
took about 5-6 hrs. for gettmg the well empty In pa:a 21 he has stated about the
forms of IECOVETY..

9.  From reading of the statement of this w1tness partlcularly para 14 it is clear
that information about lymg of dead-body in the well was available with the police
at about 8 in the:morning when higher officers were informed that the accused
have admitted their guilt and admitted the fact that they have thrown the dead-
body in the well. The villagers were also aware of this fact and about 1000-500
people collected near the well at about 9 while from-the memorandums (Ex.P/9,
P/10 and P/11) it appears that thesc memorandums were recorded after 12 ¢
clock.

10. In a caseof Raja Khima Vs, State of Saurash'rra (AIR 1956 SC 217) the
Apex Court has considered the'adnuss1b1hty of the evidence undér Section 27 and
in para 20 held that the discovery of incriminating articles alleged to have been
recovered by the accused is-inadmissible in evidence if the police already knew
where they were hidden. Thus, as per the aforesaid judgment of the Apex Court
if the police already knows about the place where the articles are hidden then the
evidence about the recovery under Section 27 of the Evidence Act at the instance
of the accused is not admissible.

11. - The next judgment relied on by the learned counsel for the appellants is in
the case of Ram Gopal Vs. State of M.P. 2001 (2) JLJ 192 wherein this court
has held that once the fact is discovered from the other sources. there can be no
fresh discovery even if relevant information is extracted from the accused and
the court has to be watchful that the protection' of sectiéns 25 and 26 of the
Evidence Act is not whittled down. There must be a recovery in pursuance of the
information furnished by the accused and that information should not have been
previously known to the police. The discovery of fiidden incriminating articles said
to have been recovered by the accused is inadmissible in evidence if the police
already knew where they were hidden. If the information is received from a
witness to whom the accused had made an extra-judicial confession, then discovery
of such hidden incriminating articles under Section 27 is immaterial. The same
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proposition has been laid down by the Apex Court in the case of Sukhvinder
Singh Vs. State of Punjab (1994)5 SCC 152 and in case of Vijender Vs. State
of-Delhi (1997)6 SCC 17]. Thus, it is settled law that if the pelice is already
aware about the hidden of incriminating articles then discovery of those articles
under Section 27 of the Evidence Act is immaterial and cannot be relied upon for
convicting the accused.

12, So far as recovery of ornaments from accused Raju is concerned, the witness
to the said recovery is not examined by the prosecution. The said witness Chhotu
is examined by the defence as DW-4, who says that the Station Officer Khemariya
has not seized any artu:lcs in his preserice. Thus, the recovery of the alleged
articles is also not proved in the present case.

13. Now the next circumstance i§ about the 1dent1ficat10n of the accused by
PW-10 namely Sharafat Khan. This witness has identified accused Babloo in the
test identification parade conducted by the police. This witness was relied upon
by the Sessions Court on the ground that 15 days after the kidnapping the sketch
of accused Babloo was drawn up at the instance of this witness which is Ex.P/28.
This witness in the court has deposed that on 4/12/97 he went to the jail for
identification of the accused. The identification parade was conducted by the
Tehsildar in which 20 persons were included and he was asked to identify the

accused and he has identified Babloo alias Mangeri alias Rajan. He also identified .

accused Babloo in the doc. This witness has no where stated that the sketch

(Ex.P/28) was prepared at his instance. Apart from that the person who has

prepared the said sketch on compuiter is also not examined by the prosecution.

Therefore, the Sessions court has committed an_error in holding that the said
sketch was drawn up at the instance of this witness merely because the
Investigating Officer in his statement has stated that this sketch was drawn up at
the instance of PW-10 Sharafat Khan. From perusal of his entire statement of
this witnéss it is clear that this witness has no where stated that the sketch was
prepared at his instance. So far as test identification parade is concerned, the said
TIP was conducted in the jail on 4/12/97. .when the accused were arrested on 8/3/
97. Thus, the identification parade was conducted after lapse of nine months.

14. Now, this court has to consider as to what is the impact of belated
identification. Apart from that from perusal of the statement of PW-10 Sharafat
Khan and the 1.O. Sunil Khemariya (PW-13) it is clear that there is no evidence
whatsoever to show that the face of the accused was covered till identification.
In a case of Rajveer Vs. State of U.P. (AIR 1998 CRI.L.J.1588) the Apex Court
has held that when there is no explanation or any witness is produced to state that
the accused is kept baparda after first remand, then the identification cannot be
relied upon. In a case of State of M.P. Vs. Chamru alias Bhagwandas 2001(2)JLJ
161 this court has considered the evidence of identification parade and held that if
the accused is not kept baparda after his first remand, then the identification
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proceedings conducted during investigation by the police stands vitiated. In this
case, the Apex court held that the gravity of the offence would not relax the
standard of proof réguired for conviction, the standard being that the evidence
should prove beyond any reasonable doubt that this accused was the author of the
crime. It was further held that in the instant case, the standard .has not been
achieved and for the reasons stated earlier the evidence of thie three child witnesses
does not establish that-they had identified the assailant that night. Ultimately it
was held that the identification held during investigation was useless and the
evidence about recovery of blood stained articles too is of no consequence.

15. Again, in a case of Ravi-@ Ravichandran Vs. State Rep by Inspector of
Police (AIR 2007 SC 1729), the Apex Court has held that it is no doubt true that
the substantive evidence of identification of an accused is the one made in the
court. A judgment of conviction can be-arrived at even if no test identification
parade has been held. But when a First Information Report has been lodged against
unknown persons, a test-identification parade in terms of Section 9 is held for the
purpose of testing the veracity of the witness in regard to his capablllty of identifying
persons who were unknown to him. Such test identification-parade is required to
be held as early as possible so as to exclude possibility of the accused being
identified either at the police station or at some other place by the concerned
witnesses or with reference to the photographs published in the newspaper. In
that case, the Apex court has discarded the evidence of test identification on the
ground that it was conducted after lapse of time.

16. Ina case of Acharaparambath Pradeepan & another Vs.. State of Kerala
(2008)1 SCC (Cri)241, the Apex Court has discarded the evidence of test
identification on the ground that it was held after two months of the arrest of the
accused. In the present case also, the test identification is held after nine months.
In a case of Rajesh Govind Jagesha Vs. State of Maharashira (AIR 2000 SC
160), the Apex court has discarded the evidence of test identification parade on
the ground that it was conducted after inordinate delay of about five weeks from

-arrest of the accused. In the present case we find that there is absolutely no
satisfactory explanation tendered by the prosecution as to why the identification
parade was conducted after lapse of nine months and there is no evidence on -
record to show that the accused was kept baparda. I such circumstances, the
Sessions court has committed an illegality in relying upon the statement of PW-10
Sharafat Khan on the ground that at his instance the sketch of the accused was
drawn up. Therefore, if identification parade is belated such can not be relied
upon for basing conviction of the accused. As already stated above, 'PW-10 Sharafat
Khan in his entire statement has no where stated that the alleged sketch was
issued at his - instance.

17. Now, the only circumstance which remains is the only statement of Hand .

Writing Expert, i.e. PW-15 O.P.Bilgaiya. This witness is examined by the -’
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prosecution to prove for hand writing of the accused in the letter (Ex.P/3). In
para 4 of his statement he says that the report prepared by him was examined by
the State Examiner Shri Tomar-and no separate-examination report was prepared
for that purpose. He states that his job is only to prepare report. He does not
possess the record of the report. He admits that the job of Hand Writing Expert is
to examine the line quality of hand writing and pen-pressure is one of most important
factors, but when the document is prepared by ball pen the pen-pressure looses its

importance. He admits that in his report he has not used the work of line quality. He

also admitted that he has not given any report about the pen-pressure as the document
is written by ball pen. He admits that the shading of hand-writing is also other important
factor, but he has not referred anything about shading in his report. He has also not
made any mention about the exact size of the words used in hjs'report. .

18. Even assuming that the letter (Ex.P/3) is written. by the accused the said
letter was seized by the police on 12/2/96 and was sent to the Hand Writing
Expert on 17/3/97 i.e. after more than one year. The accused were-arrested on 8/

3/97. Thus, it is every possibility that the said letter was prepared by the police -

after the accused were arrested. The Apex court in a case of Sharad
Birdhichand Sarda Vs. State of Maharashtra (AIR 1984 SC 1622) based on
circumstantial evidence has laid down the following conditions :- ’

. (1} the circumstances from which the conclusion of guilt is
to be drawn should be fully established. The circumstances
concerned 'must or should' and not 'may be' established;

(2) " the facts so established should be consistent only with
the hypothesis of the guilt of the accused, that is to say, they should
not be explainable on any other hypothesis except that the accused
is guilty ; .

(3) the circumstances should be of conclusive nature and
tendency;

(4) they should exclude every possible hypothesis except
the one to be proved and; i

(5) there must be a chain of evidence so complete as not
to leave any reasonable ground for the conclusion consistent with
the innocence of the accused and must show that in all human
prob ability the act must have been done by the accused.

18, The Apex Court in a case of Bakshish Singh Vs. Stafe of Punjab (AIR
1971 SC 2016) has considered and held that where in a case the dead-body was
recovered from the river by the police on the information given by the accused
and on the bank of the river there were broken teeth and parts of human body
lying, it was held that anybody who saw those parts could have inferred that the
dead body must have been thrown into the river near about that place. The accused
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persons even if were not party to the murder could have come to know the place
where the dead body had been thrown. The Apex Court has held that in a case
resting on circumstantial evidence the circumstance put_forward must be
satisfactorily proved and those circumstances should be consistent only with the
hypothesis of the guilt of the accused. Again those circumstances should be of a
conclusive nature and tendency and they should be such as to exclude every
hypothesis but the one proposed to be proved. In other words, there must be a
chain of evidence so far complete as not to leave any reasonable ground for a
conclusion consistent with the innocence of the accused and it must be such as to
show that within all miman probability the act must have been done by the accused.
In that case, the Apex court found that the guilt of the accused is not satisfactorily
established from the available ewdence on record and hence acquitted him..

20. As discussed above, in the present case, the evidence about recovery of
dead-body at the instance of present appellants as. well as recovery of ornaments
is doubtful becanse the pohce was already aware of the fact that the dead-body is
lying in the well. At the same time, the witness to the recovery of the ornaments
has not supported the case of thé prosecution. The identification by witness Sharafat
Khan(PW-10) is also doubtfu] because there is no evidence to indicate that the

“accused was kept baparda and there is delay of nine months in conducting the

said identification parade. There is also possibility that the letter (Ex.P/3) was

forcibly got written by the police when the accused remained in custody. Thus,

for the reasons mentioned above, we find that the trial court has committed an
Illegahty in conv:ctmg the accused. Accordingly, by reversing the judgment of the
Sessions court, the conviction of the appellants for the aIleged offences and
sentence- thereon is set aside.

21: Resultantly, all the three appeals are allowed acquitting the appellants from
the charges levelled against them. The appellants be set at hberty if not required
in any other criminal case.
Appeal allowed.
I.L R [2009] M. P., 1789
APPELLATE CRIMINAL ‘
-Before Mr Justice Rakesh Sakseria & Mr. Justice K. S Chauhan
' 17 April, 2009* '

ASHOK MEHRA - : ... Appéllant
Vs. . - .
STATE OF M. P : ' . ... Respondent

Penal Code (45 of 1860), Sections 302, 304 Part Il - Murder or
culpable homicide not amounting to murder - Accused travelling in a bus

*Cr.A. No.2148/2004 (Jabalpur).
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and deceased was driver of bus - Accused insisted that he will pay the
concessional fare - Deceased on hearing altercation reached there and asked
accused to pay full fare - Accused took out a knife and assaulted the deceased
- Held - Accused in impulse inflicted a blow of knife on his chest - Intention
for the offence cannot be attributed fo accused - Accused guilty under Séction
304 Part II as he had knowledge that he was likely to cause injury which.
likely to cause death - Accused sentenced to 5 years rigorous imprisonment

‘- Appeal partly allowed. (Paras 9 & 10)
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T K. Modh,Dy. A. G., for the respondent/State.

JUDGMENT

The  Judgment of the Court was  delivered by
RaxesH SAKSENA, J. :—Appellant has filed this appeal against the judgment dated
15.10.2004 passed by the Additional Sessions Judge, Gadarwara, District
Narsinghpur in Sessions Trial No. 159/2001, convicting him under Section 302 of
the Indian Penal Code and sentencing him to imprisonment for life with fine of
Rs. 1,000/- with default stipulation.

2. The prosecution case as unfolded by the first mformatlon report is that on
6.6.2001, complainant Devendra Singh, who was the conductor of “Maa Narmada
Bus”, was going back on his passengers bus from Mehragaon to Gadarwara. Jai
Raj Singh (deceased) was the driver of the bus. At about 2-2.30 P.M., they reached
at bus stand Banvari. Ashok Mehra (accused) who had boarded the bus from
.Saikheda and had obtained three tickets, did not agree to pay Rs. 15/-for the said
tickets and instead wanted to pay Rs. 3/- only saying that he would pay only at
concessional rate and alighted from the bus. Driver of the bus viz. Jai Raj Singh
hearing the altercation reached there and asked the accused to pay the fare.
Being annoyed, accused took out a knife from the pocket of his pants and suddenly
inflicted a blow with it on the left side of his chest and ran away. Jai Raj Singh




LL.R. [2009] M. P, 1791-
ASHOKMEHRA Vs, STATE OF MLP.

was taken to hospital, but he expired. First Information Report Ex. P1-C was
lodged by Devendra Singh (PW6) at police station Gadarwara, whereupon a case

. -under Sectton 302 of the Indian Penal Code was registered against-the accused.

. anterolateral aspect of the chest wall, situated at a distance of about 3 %7 -

The dead body of Jai Raj Singh was sent to Civil Hospital, Gadarwara for
postmortem examination. PW-11 Dr, K.S. Ra_]put performed the postmortem.
examination of the body and vide his report Ex, P/17 found one incised wound on

downwards and laterally from left nipple, measuring 1-1/2”x 1/2 “x pleural cavity
deep. Wound was situated at the level of of fifth inter-coastal space (left). On
probing direction of the wound was found transversely going towards heart. There
were corresponding cuts over. the clothings of the deceased. On internal

- examination he found his left lung pale and hémothorex. There was also an incised

wound on pericardium on left side, corresponding to measurement of the external
wound. Internal length of wound was 5-1/2”. In the opinion of the doctor; the
injury was antimortem and liomidical in nature and was caused by sharp penetrating
object. The cause of death was the shock resulted by the aforesald stab injury on
the chest.

3. After the requisite investigation,_the accused was arrested and charge sheet'
was filed before the’ Court of Magistrate. The case was then committed for trial.

4.  Oncharge being framed under Section 302 of the Indian Penal Code, accused
abjured his guilt and under Section 313 of Code of Criminal Procedure pleaded
that he was falsely implicated by witness Devendra Singh with whom he was on -
inimical terms. Devendra Singh(PW6) had threatened hlm to implicate in some

.case.,

5. Before. the trial Court prosecution exammed eleven witnesses. PW-3 Bhura-
Nai, PW-4 Satish Sharma and -PW-6 Devendra Singh Rajput were examined as
eye-witnesses of the incident. PW-11 Dr. K.S. Rajput was examined to-prove the
injuries found on the body of deceased. PW3-Bhura Nai and PW4-Satish Sharma
did not support the prosecution case at the trial. They were declared hostile.
However, relying on the evidence of Devendra Singh (PW6), learned ‘trial Judge
held the accused guilty and convicted and sentenced him as mentioned earlier.

6.  Leamed counsel for the appellant did not seriously challenge thé complicity

of the accused in the crime. However, he submitted that in the facts and
circumstances of the case, the conviction of the accused under Section 302 of the

Indian Penal Code was bad. At the most, he could have been held liable under

Section 304-Part-I1 of the Indian Penal Code. He also pointed out that the accused
was continuously in custody since 20.9.2003 and thus had undergone about 5 2
years of the sentence. On the other hand, learned counsel for the State submitted
that the trial Court was justified in holding the appellant guilty under Section 302
of the Indian Penal Code and sentencing him to imprisonment for life.
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7. It is not disputed that Jai Raj Singh died a homicidal death by the injury
caused by a knife on the left side of his chest. It has been testified by PW6-
Devendra Singh Rajput that on the day of-incident he was the conductor on “Maa
Narmada Bus™ and Jai Raj Singh was its driver. Accused Ashok Mehra along
with Omkar and another boy boarded the bus from Saikheda. When he demanded
Rs. 15/- for three passengers, accused paid only Rs. 3/-. Because bus was getting
late, they proceeded to village Banvari. When he demanded remaining amount
from the accused, he did not pay. When driver Jai Raj Singh insisted Ashok Mehra
to pay Rs. 15/-, he took out a krife and inflicted a blow by it on his chest and ran
away. Jai Raj Singh was taken to hospital at Gadarwara, but he was declared
dead. Devendra Singh (PW6) went to police station, Gadarwara and lodged report
Ex. P/1-C. Despite lengthy and roving cross examination nothing could be brought-
out to indicate that Devendra Singh (PW6) was not telling truth. His evidence
further stands corroborated by the first information report Ex. P/1-C, lodged by’
him soon after the oceurrence and dlso by the evidence of Dr. K.S.Rajput (PW11)
- who found a stab injury on the left side of the chest of Jai Raj Singh in postmortem
examination. In our opinion, the evidence of Devendra Singh (PW6) is clear, cogent
and trustworthy. By his evidence, it has been clearly established that it was the
accused who had caused the knife injury on the left side of the chest of deceased.

8. The next question before us is whether in the facts and circumstances of
the case, the conviction of the accused/appellant under Section 302 of the IPC |
was justified. .

9. The prosecution case as unfolded by the first information report is that
when the accused along with two other persons boarded the bus, he did not pay
the prescribed fare and instead indulged in altercation with the conductor of the
bus. When the driver of the bus (deceased) came to intervene and remonstrated
with the accused, he, suddenly, in an impulse inflicted a blow of knife on his chest
and ran away. In these circumstances, there appear no motive or intention on the
part of the accused to cause the death of the deceased.

-10. In Tholan Vs. State of Tamil Nadu- (1984) 2 SCC 133- when accused
was shouting infront of the house of deceased, he asked him to go away. Accused
in turn abused the deceased. Deceased came out of his house and cautioned the
accused not to indulge in abusive language, as the ladies were present there and
asked him to go away. The accused questioned the authority of deceased to ask
him to go. While both were remonstrating each other, accused took out a knife
from his waist and stabbed deceased on his chest and ran away. Deceased
succumbed to his injury. In the course of postmortem examination a gaping incised
wound on the right side of the chest was found. On internal examination, fracture
of fifth and sixth ribs were noticed. The depth of the wound was probed up to
middle fobe of the right lung and proceeding up to right atrial cavity. The cause of
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death was ‘stated to be shock and haemorrhage on account of stab injury and the

correspondmg internal injury to vital organs like the heart and the lung. In the -

"- opinion of Medical Officer, this injury was sufficient in the ordinary coutse of

nature to cause death, The Apex Court considering the facts that the presence of
deceased. was wholly accidental; altercation of the accused with de¢eased was
on the spur of the moment and there had arisen-a sifuation in which accused
probably misguided by his own cgocentnc nature objected as to why the deceased -

- should ‘ask him to leave the place and in that background accused gave one blow

with a knife which linded on the nght side of the chest of the deceased and
‘proved fatal, held that the requisite intention for the offence under Section 300 of -
the IPC"‘éould not be attributed to accused, but in the aforesaid circumstances,
since ‘accused wiclded a wéapon like a knife, he could be attributed with the

- knowledge that he was likely to cause an injury which was likely to cause death,
" held the accused guilty of committing of an offence under Section 304-Part-II of
" the IPC. In similar factual situation, the Apex Court in Bunnilal Chaudhary-Vs.

State of Bihar-(2007)1 SCC (Cri) 66 held that the casé fell within the third part
of Section 299 IPC and the accused was punishable under the second part of
Section 304 of the IPC as culpabie homicide not amounting to murder.

11, In the instant casé:also the incident was not premedltated it had resulted
due to sudden quarrel on the spur of the moment, in which the accused suddenly
on intervention by the deceased, inflicted a- smgle blow on his chest and ran away.
In these circumstances, we are of the opinion that excéption 4 to Section 300 of
the IPC is attracted and the conviction of accused/appellant under Section 302 of
the IPC deserves to be set aside and instead appellant deserves to be convicted
under Section 304-Part-II of the IPC. -

12 _Accordingly, the conviction of the appellant under Section 302 IPC and the
sc:ntence of life imprisonment are set aside, instead: he-is convicted for having

) -commltted an offence urider Section 304-part II of the TPC and he is sentenced to

suffer rigorous. imprisonment for five years. The appeal is allowed to the extent

" . hérein indicated. If the appellant has served out the aforesaid sentence, he shall

be released forthwith if not requlred in"any other case.
- _Appeal partly allowed.
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CIVIL REVISION
Before Mr. Justice Shantanu Keqzkar

7 May, 2009*
OMPRAKASH : ... Applicant
Vs.
KRISHNALAL * ... Non-applicant

Limitation Act (36 of 1963), Articles 19 & 28 By agreement, money
was lent for one year and was to be repaid within one year with interest -
Held - Article 28 will be applicable for suit for recovery - Cause of action to
file suit accrued afier expiry of one year of money lent - Suit could be filed
within 3 years of cause of action - Judgment and decree dismissing suit as
barred by limitation set-aside - Revision allowed. (Paras 12 & 13)

g arftifrer (1963 T 36), ATWT 19 T 28 — AL TN B (D
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fFaT =T W off — GR¥ET A aifa 89 @ R a6 @R B aren fofa T
3TqTT — CAIIEToT HOR |
Cases referred :

1977 MPLJ 290, 1967 MPLJ SN 438.

G.M. Agrawal, for the applicant.
Lokesh Mehta, for the non-applicant.

ORDER

Suantanu Kemragr, J. :=This revision has been filed by the plaintiff under
Section 115 of the Code of Civil Procedure challenging the judgment and decree
dated 5.12.2008 passed by First Additional District Judge, Khargone in Regular
Civil Appeal No.7-B/08 setting aside the judgment and decree dated 9.5.2008
passed by Civil Judge Class-II in Civil Suit No.2-B/06.

2. On 6.1.2006 the applicant/plaintift filed a suit against the non-applicant/
defendant for recovery of Rs.20,000/- with interest on the basis of 'Kararnama'
dated 10.12.2002 (Ex.P/1) executed between the plaintiff and the defendant.

3. As per the plaint averments and the condition of the Karamama (Ex.P/1)
amount of Rs.20,000/- was lent by the plaintiff to the defendant for his personal
needs for a period of one year and the amount was to be repaid with interest @
24% per annum by the defendant within one year. However as the amount was
not repaid by the defendant inspite of demand, the suit as aforesaid was filed.

*C.R. No.19/2009 {Indore)

— - e ————
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4.  The suit was contested by the defendant. The Trial Court framed issues
and after appreciation of the evidence led by the parties decreed the plaintiff's
suit with interest at the rate of 12 % per annum from the date of filing of the suit
till judgment, with further interest at the rate of 6% per annum from the date of
judgment and decree till payment. .

5. . The aforesaid judgment and decree passed by the Trial Court was challengcd '

- by the defendant in regular Civil Appeal No.7-B/08, The Appellate Court though

affirmed the findings recorded by the Trial Court on merits with modification in
regard to the rate of interest awarded by the Trial Court, but allowed the defendant's
appeal and dismissed the plaintiff's suit on the ground of limitation holding that the
suit was batred by limitation. The Appellate Court held that in view of the Article
19 of the Limitation Act, 1963 the suit Wwas required to be filed within 3 years from
10.12.2002 on which date the 'Kararnama' (Ex.P/1) was executed. The Appellate

“Court held that the suit could have been filed upto 10.12.2005 and the same having

been filed on 6.1.2006 is barred by limitation.

6.  Aggrieved by the aforesaid judgment and decree passed by the First
Appellate Court the plaintiff has filed this revision as the subject matter of the
original suit is for recovery of money not exceeding Twenty Five Thousand Rupees
and Section 102 of the C.P.C. puts bar of filing second appeal-in the matter.

7. Shri G.M. Agrawal, learned counsel appearing for the applicant/plaintiff has

- argued that the First Appellate Court has acted with material irregularity and

committed jurisdictional error in applying Article 19 of the Limitation Act, 1963.

Accordmg to him in view of the Karatnama datéd 10.12.2002 (Ex.P/1) in which
it was specifically mentioned that the loan is taken for a period of one year, no suit
could have been filed by the plaintiff prior to éxpiry of the period of one year from
10.12.2002. He argued that the cause of action to file the suit accrued to the

‘plaintiff only after the expiry of one year from the date of execution of document

Ex.P/1 in the circumstances the suit which was filed on 6.1.2006 was. within
limitation in view of Article 28 of the Limitation Act, 1963 which applies to the
facts of the case,

8. Shri Lokesh Mehta, learned counsel apiaearing for the non- applicant on the
other hand supported the impugned judgment and decree passed by -the First
Appellate Court and submitted that the First Appellate Court has rightly allowed

“the defendant's appeal and has rightly dismissed the plaintiff's suit-holding it to be

barred by limitation in view of Article 19 of the Limitation Act.

9.  In order to appreciate the rival contentions it would be appropriate to
consider Article 19 and Article 28 of the Limitation Act which reads thus :-
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Description of suit Period of limitation Time from which pericd
. beings to run

For mohey payable for | Three years. ' Whén the loan is made.

money lent. _ ' )

On a single bond, where | Three years. C The day so specified

a day is specified for

payment.

10. In the case of BhagwaniRao Deorao Patil Vs. Mohammad Khan Asgar
Khan (1977 MPLJ 290) in Para 7 & 8 it has been held by this Court as under :-

. “7. On a careful examination of the contents of bond Ex.P.1,
I find that the right to recover the whole' amount of the bond
- accrued to the plaintiff only upon default of ‘payment of all the
mstalments and he could not have brought the suit for the recovery
of the whole amount before the expiry of ten months from the
date of the bond. The present is not a suit for recovery of
instalments having fallen due and, therefore, time could not run
from the date on which each instalment fell due. It would not be
reasonable to hold from the terms of the bond that the creditor
after having acquired the right to recover the whole amount waited
till the date of the last instalment nor it is a case of there being an
option to the creditor to bring the suit for the whole amount of
default of payment of any one or more instalments,

8. The principle laid down in A.LR. 1959 Mad. 82 relied upon
by the learned counsel for the non-petitioner has no application to
the fact and circumstances of the present case as there is no
provision in the suit document in the nature of extension of the
period of contract. On the other hand, in my opinion, the plaintiff
had no right to bring the suit for the whole amount or a part of it
before the expiry of ten months from the date of demand. In this
view of the matter the cause of action accrued to the plaintiff

_ after the expiry of ten months from 18.9.1966 that is on 18.7.1967
and the suit has been brought within limitation on 17th July 1970.”

11. In the case of Gannu Vs. Ramcharan 1967 MPLJ Short Note 48 this Court
_ considering Article 66 of the Limitation Act, 1908 corresponding to Article 28 of
the Limitation Act, 1963 has held that it applies to a suit on a single bond where
the date is specified. It has been observed that the expression “date is specified”
cannot be too strictly construed. The Article applies where a period is fixed or
when repayment of the loan is to be made on the happening of an event which
was in the contemplation of both the parties when the bond was executed. In a
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case where it was quxte cléar that the loan was to be repaid in the next harvesting
season Article 66 would be applicable.- . - .

-12.. On going through the pleadings and evidence on_r,ee_ord'it is Tévealéd that
the execution of Kararnama dated 10.12.2002 (Ex.P/1) is not in dispute. It is
clear from the said document Ex.P/1 that.thé loan was taken by the defendant for'
one year and it was 10 be rcpald within one’ year, In the circumstances when the

- period-of otie year was fixed to répay the loan’ amount, the plamnff could not have .
- filed the suit before the expiry of one year from the date of exécution of the- said -

document Ex,P/1. Having regard to the aforesaid, the First Appellate Court has
wrongly applied Article 19. When the amount was lent for one year and was to be
repaid with interest within one year Atticle 28 would have apphcatlon to the suit
" filed by the plaintiff and not Article 19. The penod for which the loan was advanced
vide 'Kararnama' dated 10.12.2002 (Ex.P/1) expired on 10.12. 2003 in the

" circumstances the suit counld have been filed on or before 10. 12 2006. Therefore, -

‘the plaintiff's suit filed on 6.1:2006 cannot be held to be barred by l1m1tat10n The .
cause of dction to file suit accrued in favour of the plaintiff acciued on 10.12.2003 _
after expiry of one year from 10.12.2002, therefore, the pldintiff's suit filed on
6.1.2006 was well within limitation. :

13. In view of the aforesaid in my conmdered view the judgment and decree
passed by the Appellate Court holding the plamtxff‘ s sult to be barred by limitation
cannot be sustained. The finding recorded. by the Appeliate Court so far as it

relates to interest part is also not sustainablg. The Trial Court while decrecing the -

plaintiff's suit has rightly awarded interest at the rate of 12% from the date of suit
to the date of ‘decree holding the same to be reasonable and has rightly' awarded
interest at the rate of 6% per annum from the date of decree to the date.of
payment having regard to Section 34. of the Code of-Civil Procedure

14.  Accordingly, the revision is allowed. The judgment and decre¢ passed by
the First Appellate Court is set aside and that of the Trial Court is maintained. The

- plaintiff's suit is decreed with cost. Counsel fees as per Schedule if certified.

Revision allowed.
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CIVIL REVISION
Before Mr. Justice PK.. Jaiswal
9 April, 2009%

RATILAL LAD . ... Applicant .
Vs. 3 )
RASIKLAL & anr. : ... Non-applicants

Chartered Accountants Act (38 of 1949), Section 22-A(2), Second
Schedule Part 1 Clause 4 & 5, Chartered Accountants Regulation, 1988,
Regulation 12(11)(i) - Misconduct - Speaking order - While taking a decision
by Council on a complaint regarding professional misconduct, the principle
of recording of reasons for arriving at a finding of guilt shall also equally
apply to a case where a member is not found to be guilty - High Court while
exercising revisional jurisdiction has power u/s 22A(2) of the Act to reverse
or modify the order or pass any other order as it deemed fit in the
circumstances of the case. (Para 19)

ared awmdee Afifran (1949 &7 as), T 22-vf2), fadia sl
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Imtiaz Husain, for the applicant.
None, for the non-applicant No.I, though served.
Virendra Verma, for the non-applicant No.2.

ORDER

P.K. Jawswar, J. :~The petitioner has preferred this revision petition under
section 22-A (2) of the Chartered Accountants Act, 1949 (in short 'the Act)against
an order dated 21/10/2004, passed by the respondent no.2 in Ref. No.25-CA(229)/
02 exonerating the respondent no. 1, a Chartered Accountant and a member of
the Institute of Chartered Accountants of India of the charges levelled against .
him by the petitioner in his complaint dated 25/4/2002 (Annex.P-3).

2. The material facts leading to this revision petition are that Shri Gokul
Chandramaji Mandir Trust, Burhanpur is a registered public trust. In the year
1969-70 the respondent no. 1 was appointed as Auditor and auditing the accounts
of the said Trust. On 17/2/1991 he was appointed as Trustee of the said Trust.

*C.R. No.769/2004 (Jabalpur)
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Shri Gokul Chandramaji Mandir Trust is registered under the M.P. Public Trust
Act, 1951 and its registration number is 62. The respondent no. 1 was auditing the-

- accounts of the said Trust since 1969-70. The Trust was registered in the year

1955 having exclusively object of religious and charitable purpose. Since 1970 its
accounts are audited and reports are being submitted regularly to the Sub-Registrar
of Public¢ Trust, Burhanpur. On 18/7/1994 respondent no. 1 received a sum of
Rs.1,000/- for auditing the accounts of 1990-91 to 1993-94 (four years).

3. The petiti'oner on 25/4/2002 lodged a complaint against the respondent no. 1
before the respondent no. 2 for professional misconduct alleging therein that :-

(i) respondent no. 1 is auditing the accounts of the Trust
and also getting fees where he himself is a Trustee, and thus he is
guilty of professional misconduct under Clause (4) of Part-I of
Second Schedule framed under sections 21 (4) and 22 of the Act,
and

(i) the respondent no. 1 knowingly failed to show the fixed
deposit receipts in the financial statement worth Rs.6,00,000-00
of the Dena Bank, City Branch, Burhanpur and thus was guilty of
professional misconduct under Clause (5) of Part-I of Second
Schedule of the Act.

A copy of the complaint was sent to the respondent no. 1 to submit his reply vide
Annex.P/10. Thereafter the petitioner on 28/6/2002 lodged an additional complaint
vide Annex.P/6-which was replied by the respondent no. 1 in the shape of rejoinder
vide Annex.P/11. The respondent no. 2 considered the complaint in accordance
with the provisions of Regulation 12 (11) (i) of the Chartered Accountants-
Regulations, 1988 (in short 'the Regulations'). The Council was prima facie of
the opinion that the respondent no. 1 is not guilty of any professional or other
misconduct and as such the papers relating to the case have been filed. The said
decision dated 21/10/2004 was communicated to the parties vide Annex.P/1. After
receipt of Annex.P/1 dated 21/10/2004 the petitioner wrote a lstter to the
respondent no. 2 to furnish him with a copy of the detailed grounds on which the
respondent no. 2 did not find the respondent no. 1 prima facie guilty of professional
misconduct. The respondent no. 2 vide communication dated 2/11/2004 (Annex.
P/19) intimated him that the deliberations of the Council are confidential and only
the decision of the Couricil is to be conveyed to the parties as required under
Regulation (11). The petitioner is aggrieved by the communication dated 21/10/
2004 and filed this revision petition on the ground that reason is must and contended
that as per the Act-and Regulations, the respondent no. 2 is bound to disclose the
reasons by passing a speaking order. In the present case no reason has been
assigned and, therefore, the impugned order is bad in law.

4, Clause 4 and 5 of Part I of Second Schedule of the Act reads as under :-
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"(4) expresses his opinion on financial statements of any
business or any enterprise in which he, his firm or a partner in his
firm has a substantial interest, unless he discloses the interest also -
in his report;
(5) -fails to disclose a material fact knowri to him which is
not disclosed in a financial statement; but disclosure of which is
necessary to inake the financial statement not misleading;" -

5. In spite of service of notice to the respondent no. 1 no reply has been filed
by him. The respondent no. 2 has filed its detailed reply and raised a preliminary
objection regarding the maintainability of this revision petition on the ground that
under the Act there is no provision to file revision under section 22-A(2) of the
Act. The present rewsum ﬁled by the petitioner is not mamtamable and prayed for
its dismissal.

6. Sect;on 22A of the Act reads as under -
"Section 22A Appeals

(1) Any member of the Institute aggrieved by any order of
the Council imposing on him any of the penalties referred to in
sub-section (4) of Section 21, may within thirty days of the date
on which the order is commumcatcd to him, prefer an appeal to
the High Court.

Provided that the High Court may entertain any such appeal
after the expiry of the said period of thirty days, if it is satisfied
that the member was prevented by sufficient cause from filing the
appeal in time.

~ (2) The High Court may, on its own motlon or otherwise,
after calling for the records of any case, revise any order made
by the Council under sub-section (2) or sub-section (4) of Section
21 and may:-
(a) Confirm, modify or set aside the ‘or;:ier;

(b) impose any penalty or set aside, reduce, confirm, or
enhance the penalty imposed by the order;

() remit the case to the Council for such further inquiry as
the High Court considers proper in the circumstances of the case;
or : '

(d) pass such other order as the High Court thinks fit;

- Provided that no order of the Council shall be modified or set
aside unless the Council has been given an opportunity of being
heard and no order imposing or enhancing a penalty shall be passed
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unless the person concerned has also been given an opportunity
of being heard.
- Explanation :- In this section "High Court" and "member of
the Institute” have the same meanings as in Section 21."

7. Aright of appeal is provided to the High Court under section 22-A(1) of the
Act. Besides the High Court has also suo motu powers as well under section 22-

' __.A(2) of the Act to examine the correctness of.the order of the Council vis-a-vis

its allegation of misconduct. As such it is not as if the party aggrieved, is left with
no remedy. to ventilate his grievances. Thus, it cannot be said that the revision
filed by the petitioner is not maintainable. Remhedy of revision is provided under
section 22-A(2) of the Act. Therefore, I am of the considered view that the
presént revision petition filed by the petltloncr is maintainable.

8.  The Chartered Accountants Act, 1949 has been brought on Statute Book
with the object of developing -and estabhshmg a system in which the Accountants
will, in autonomous association of themselves, largely assume, respons:bllmes
involved in the discharge of their public duties by securing maintenance of the
requisite standards of professional qualifications, discipline and conduct. That the
control of the Central Government shall be confined to a very few specified mattes.
Preamble of the Act makes it clear that it is expedient to make provision for the
regulation of profession of Chartered Accountants. Section 2 (1){e) of the Act
defines 'Institute’ to mean the Institute of Chartered Accountants of India
constituted under the Act. Section 3 provides for incorporation of the Institute

“and takes within its fold all persons whose names are entered in the Register
-under the provisions of the Act so as to.constitute a body corporate with perpetual

succession and common seal. Sectxon 9 of the Act provides for constitution of the
Council of the Institute which will manage the affairs of the Institute and discharge
the functions assigned to it under the -Act. Section 15 of the Act lays down the
functions of the Council and under sub-section (2) of Section 15 of the Act in
particular without prejudice to the generality of the foregoing power under sub-section
(1) - the duties of the Council shall iriclude various items denoted from (a) to (1.
Section 17 of the Act empowers the Council to constitute from amongst its members
the Standing Committees namely (1) Executive Committee, (ii) Examining Committee, -

(iii) Disciplinary Committee. Sub-section (3) of Section 17 specifies the. composition -

of each.of such Standing Committees, namely, the President and the _\ﬁce-_}"remdent,
ex officio, and three other members-of the Council elected by the Council: but the

- Proviso under sub-section (3) specifies that out .of such three other members of the

Council, elected by the Council, two shall be elected by the Coungil and the third shall
be nominated by the Central Government, from amongst the persons nomirated to the
Council by Central Government under Section 9 of the Act. Therefore, the legislature
has advisedly, to remove the charge of bias, provided by virtue of Section 9 and 17(3)
of the Act, nomination of certain members by Central Government.
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9. Chapter V of the Act deals with 'MISCONDUCT". Section 21 provides for

procedure in inquiries relating to misconduct of members of Institute. Sub-section

(1) of Section 21 states that Council shall refer a case to the Disciplinary Committee -
where the Council is in receipt of information or is in receipt of a complaint and is

of prima facie opinion that any members of the Institute in regard to whom the

information or complaint has been received, has been guilty of any professional or

‘other misconduct'. Upon such reference being made the Disciplinary Committee

shall hold inquiry in the manner prescribed and shall report the result of the inquiry

to the Council. Sub-section (2) of Sectton 21 provides that if the Council on receipt

of such report finds that the member is not guilty of any professional or other

misconduct it shall record such a finding accordingly and direct the proceeding to

be filed or the complaint to be dismissed. Sub-section (3) of Section 17 of the Act

lays down that upon receipt of the report of the Disciplinary Committee if the

Council finds the member guilty of any professional or other misconduct, it shall

proceed in the manner laid down in the succeeding sub-sections. Sub-section (4)

of Section 21 of the Act specifies that where the Council finds a member guilty of
professional misconduct specified in First Schedule, the Council shall afford an

opportunity of hearing to the member before an order is passed against such

member and the orders that may be passed shall be any one of the following :-

(a) reprimand the order;

{(b) remove the name of the member from the Register for
such period not exceeding five years, as the Council thinks fit.

10. It is further provided by way of proviso thereunder that where the Council
thinks it fit that the case is one in which the name of the memiber ought to be
removed from the register either permanently or for a period exceeding five years,
. no order under Clause (a) or Clause (b) referred above shall be made, but the
case shall be forwarded with the recommendation of the Council to the High
Court. Similarly under sub-clause (5) of Section 21 of the Act, where the Council
finds a member guilty of misconduct other than misconduct as it referred to in
sub-scction (4), the Council shall forward the case to the High Court with the
recommendation of the Council, .

11.  Upon receipt of a case either under Section 21(4) or Z1(5) of the Act, the
High Court,.after calling upon the paities specificd in sub-section (6) of Section
21 of the Act, inay make any of the following orders, namely,

"(a) direct that the proceeding be filed, or dismiss the
complaint, as the case may bé ;

{b) reprimand the member ;

{c) remove him from membership of the Institute either
permanently or for such period as the High Court thinks fit ;
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(d) refer the case to the Council for further inquiry and
report." : : :

Section 22 of the Act defines 'profes;sional‘ 'rniscondu&:t'

12, Section 30 of the Act grants power to the. Councll to make regulations which
shall be published by Notification in the Gazette of India, and Section 30B of the
Act provides that every regulation made under the Act shall be laid before each
House of Parliament. Thus, .Chartered Accounts Regulations, 1988 have been
duly framed by virtue of the aforesaid power and have the force of a statute.

13, The Chartered Accounts Regulations, 1988 provide for various procedural
requirements in relation to members, Examinations, Article Clerks and Audit Clerks,
etc: Regulation 12 which falls in Chapter II (dealing with MEMBERS) pertains to
complaints and enquiries relating to misconduct of members. . Regulation 12 (1)
provides that a complaint against a mémber under-Section 21 of the Act shall be
investigated and all other inquiries-relating to the misconduct alleged shall be held
by the Disciplinary Committee. Sub-regulations (2) and (3) provide for modality
and the form in which the complaint shall be made, while sub-regulation (4) provides
for payment of the requisite fees accompanying the complaint. In case of failure
to comply with the requirements of sub-regulations (2), (3) or (4) the Secretary is
required to return the complaint as provided in sub-regulation (5). A copy of the
complaint is required to be sent to the Secretary to the Member against whom
such a complaint is made, ordinarily within a period of 60 days. Sub-regulation
(7) provides that written statement of defence shall be forwarded to the Secretary
to the member against whom such complaint is made within a period of 14 days
from the date of service of the copy of-the complaint under sub-section (6). The
written statement is then forwarded by the Secretary to the complainant and the
complainant is entitled to forwardm triplicate, his rejoinder to the written statement
within a period of 14 days from the receipt of the written statement. On receipt of
such rejoinder from the complainant a copy thereof is to be forwarded to the
‘member and the member is entitled to offer his comments again within a period of
. 14 days from the date of service of the copy of the rejoinder. Thereafter, papers
are placed before the President and upon consideration' of the complaint, written
“ statement; rejoinder and the comments thereon it will be open to the President to
President to call for such additional partlculars or documents from either of the
parties, if it is considered to be expedient.’ Otherwise, or after receipt of such
additional particulars or documents, the papers are placed before the Council, and
where the Council is, prima facie of the opinion that the member is guxlty of
professmnal and/or other misconduct, the Council shall cause an inquiry to be
made in the matter by Disciplinary Committee. It is also open to the Council to
arrive at a prima facic opinion that the members is not guilty of the misconduct
alleged in the complaint and in such an eventuality the complaint shall be filed and
both the parties be informed accordingly. It is pertinent to note that sub-regulation
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(12) provides for the mode of service.of notice and the procedure to be adopted in
case of notice being returned unserved. .

14. Regulation 17 provides for procedure in a hearing before the Council. As
per sub-regulation (1) of Regulation 17, if the Council, in light of its finding arrives
at an opinion that an order under Section 21 (4) of the Act is required to be
passed, the Council shall furnish to the delinquent member a copy of its findings
and give him notice calling upon him to appear before.the Council on specified
date, or in the alternative, if na personal hearing i$ requested send within a specified
time such representation in writing iri connection with the order that may be passed
against him under Section 21(4) of the Act. Sub-regulation (2) of Regulation 17
specifically provides for the scope of hearing or the writien representation and
lays . down that the same shall be restricted to the order to be passed under
Section 21 (4) of the Act. It will be open to the Council after hearing the delinquent
member or after considering his representation to pass such orders as the Council
thinks fit, and such order passed by the Council is required to be communicated to
the complainant and the delinquent member. ) »

15. Itis apparent that in the scheme incorporated in Section 21 of the Act there
are separate functionaries, the Disciplinary Committee, The Council and, in certain
cases, the High Court. The controlling authority is the Council, which is only logical,
for the Council is the governing body of the Institute. When the Council receives
information or a complaint alleging that a member of the Institute is guilty of
misconduct, and it is prima facie of theé opinion that there is substance in the
allegations it refers the case to the Disciplinary Committee. Here in the present
case after receiving the reply and rejoinder from the respondent no. 1 the-matter
was considered by the Council under Regulation 12 (11) at its 245th meeting held
in September, 2004. Afier considering the entire material, the Council was prima
facie of the opinion that the respondent no. 1 was not guilty of any professional
and/or other misconduct. This épinion of the Council was conveyed to the petitioner.
The respondent no. 1 in his written statement took a categorical plea that he was
not having any substantial interest in the Trust in question, namely, Shri Gokul
Chandramaji Mandir Trust and said Trust was a religious and charitable Trust and
was not engaged in any business or énterprises. He also categorically pleaded in
his reply that he was having o interest in the Trust. It is submitted by learned
counsel for the respondent no, 2 that Clause (4) of Part-I of Second Schedule of
the Act was not attracted in the present case. The respondent no: 1 is auditing
accounts of the Trust since 1969-70 and in the year 1989-90 he was unanimously
appointed as Trustee of the said Trust. The fees charged by the respondent no. 1
is very nominal @ Rs.250/ per annum and that too only for typing charges and
other sundry expenses and, therefore, it cannot be said that he was guilty of
professional misconduct under the provisions of the Act and Regulations framed
therein.
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16. " In respect of fixed deposit amount of Rs.6,00,000- 00 it is submitted that
fixed deposit is in the name of Ramcharit Manas Gyan Yagya, which is an
independent Unit and Shri Chhaganial Agrawal was.appointed as President and
other office bearers are Vinodbhai Kapadia, Rajcndra Khadiwal and Girish Lad.
They have maintained mdependcnt records and Book of Accounts and have
separate independent bank account etc. and its audit was done by M/s. Pankaj
Somaiya & Associates, Chartered Accountants, Burhanpur It is further submitted
that petmoner suppressed the fact that amount of rupees six lacs is lymg in Dena
Bank in the name of Ramcharit Manas Gyan Yagya and said information was
disclosed by auditor in his statement duly signed by Chartered Accountant Shri
Pankaj Somaiya. It is Iastly submitted that the matter was considered by the
respondent no. 2 under Regulation 12 (11). of the Regulations, the Council also
examined the complaint, written statement, rejoinder and comments of the petmoncr
and on examining the above documents Council was prima facie of the opinion
that no case of profesmonal of other misconduct is made out against the respondcnt
no. 1. The action of respondent no. 2 is just, proper and .as per the prov1s1ons of
the Act and regulations framed thereunder.

17. Itis not in dispute that no reasons have been assigned by the Council in its
communication dated 21/10/2004. In faimess and justice, the complainant is entitled
to know why respondent no. 1 has not been found guilty. To exercise his right of
revision/appeal effectively, he must know the basis on which the Council has not
found him guilty. In the impugned communication no reason has been assigned.
Therefore, I am of the considered opinion that the Council must, state reasons for
its finding and the said finding must be by a speaking order. It is just and fair that
when the Council records findings it should support its findings. with'reasons. The
Council being a statutory body exercising quasi-judicial functions; must record its
reasons in support of the order it makes, which is a basic rule of natural justice.
The rule requiring reasons to be given in support of an order is, like the principle
of audi alteram partem, a basic principle of natural justice, which must inform
every quasi judicial process; which must be observed in its-proper spirit and mere
pretence of compliance with it would not satisfy the requirement of law.

18. Necessity'to give reasons for recording finding that a member of the Institute
is guilty of misconduct was ¢onsidered by thé Apex Coutt in the case of Institute
of Chartered Accountants of India Vs. LK. Ratna, AIR 1987 SC 71, wherein
after considering the provisions of Sections 21 and 22 of the Act, while dealing
with the point whether the Council is obliged to give reasons for its ﬁndmg that the
member is guilty of misconduct, it observed in para 30:

"In fairness and justice, the member is entitled to know why

he has been found guilty. The case can be so serious that it can

© attract the harsh penalties provided by the Act. Moreover, the
member has been given a right of appeal to the High Court under
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S.22A of the Act To exercise his right of appeal effectively he
must know the basis on which the Council has found him guilty.

_~  We have already pointed out that a finding .by the Council is the
first determinative finding on the guilt of the member. Itis a finding
by a Tribunal of first instance. The conclusion of the Disciplinary
Committee does not enjoy the status of a "finding". Moreover, the
reasons contained in the report by the Disciplinary Committee for
its conclusion may or may not constitute tlie basis of the finding
rendered by the Council. The Council must, therefore, state the
reasons for its finding."

19. The principle of recording of rcasons for arriving at a finding of guilt shall
also equally apply to a case where a member is not found to be guilty, because the

. High Court while exercising revisional jurisdiction has power under Séction 22A(2)
of the Act to; (a) confirm, modify or set aside the order; (b) impose any penalty or-
set aside, reduce, confirm, or enhance the penalty iniposed by the order; (c) remit
the case to the Council for such further inquiry as the High Court considers proper
in the circumstances of the case; or {d) pass such other order as the High Court
thinks fit. Of course, before passing an order falling in any of the clauses (a) to
(d) of Section 22A, the Council and the person concerned have to be afforded an
opportunity of hearing. Therefore, when the order of the Council can be reversed
or modified, or any other order can be passed by the High Court, as it deemed fit
in the circumstances of the case, the basic principle of recording finding supported
by reasons must be observed to appreciate the finding recorded by the Council.
As alluded, the finding recorded by the Council is slip-shod W1thout giving any
reasons and, hence, is liable to be set aside.

20. For the above mentioned reasons, the impugned order/communication dated
21/10/2004 (Annex.P/1) is hereby set aside. The matter is remitted to the
respondent no. 2-Council to pass a speaking order under the provisions of the Act
and Regulations framed therein and communicate -the same to the parties
expeditiously, as early as possible within a period of six months from the date of
receipt of copy of the order.

21.  In the result, the revision petition is allowed and disposed of .in the manner
aforesaid, but without any order as to costs.

Petition allowed.
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CRIMINAL REFERENCE
Before Mr. Justice Rakesh Saksena & Mr. Justice K.S. Chauhan
18 April, 2009*

IN REFERENCE . ... Applicant
Vs. ‘ _ : . ‘
SHEIKH ARIF : ... Non-applicant

Criminal Procedure Code, 1973 (2 of 1974), Section 354, Penal Code,
1860, Section 302 - Death Penalty - Rarest of Rare - Appellant No.l along
with other appellants killed his father and two'step brothers on a land dispute
- Although act of appellant No.l was apparently quite brutal and heinous
but was not committed for satisfying any kind of lust, greed or in pursuance
of any antisocial activity - Appellant No.l cannot.be described as mendce to
society = Case does not fall in the category of rarest of rare case - Death
penalty sét-aside and sentenced to-imprisonment for life w/s 302 IPC on all _
three counts - Reference answered accordingly.  (Paras 39 & 41)
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Cases referred :

AIR 2006 SC 2500, (2002) 9 scc 147, (2003) 1 SCC 465, (2007) 9 SCC
513, AIR 2002 SC 2807, (2002) 4 SCC 679, AIR 1989 SC 1456.

S.K.P. Verma with Smita Verma, for the applicant.

T'K. Modh, Dy A.G., for the non-applicant.

JUDGMENT

. The Judgment of the Court . was delivered by
RaKEsSH SaksENa, J. :—Since the aforesaid Criminal Reference and the Criminal
Appeal arise out of the common impugned, judgment passed by the tria] Court,
they are being d:sposed of by this common judgment.

. This Criminal Reference No. 1/2009, under Section 366 of the Code of Criminal
Procedure, has been made by the Additional Sessions Judge, Sihora, in Judgment

*Cr.Ref. No.1/2009 (Jabalpur)
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dated 10.10.2008, passed by him in Sessions Trial No. 38/2007 whereby he has
convicted accused Sheikh Arif under Section 302 of the Indian Penal Code and
sentenced him to death.

2. - All the three appellants have filed Criminal Appeal No. 2311/2008 against
‘the judgment dated 10.10.2008, passed by the Additional Sessions Judge Sihora,

in Sessions Trial No. 38/2007, convicting them under Sections 302 and 307/34 of
the Indian Penal Code. Appellant Sheikh Arif has been sentenced to death for |
causing death of Sheikh Munna,.Sheikh Alam and Sheikh Shahid and has also
been directed to pay fine of Rs. 10,000/- on each count. He has also been sentenced
to imprisonment for life with fine of Rs.10,000/- under Section 307/34 of the Indian
Penal Code.

3.  Appellants Shelkh Anwar and Sheikh Saleem have also been convlcted under
Section 302 of the Indian Penal.Code o1 three counts ind sentenced to
imprisonment for life with fine of Rs.10,000/-on each: count. They have further
‘been convicted under Section.307/34 of the Indian Penat Code and sentenced to
rigorous imprisonment for 10 years with fine of Rs.10,000/-.

4,  Facts of the case, as alleged by the prosecution, are that accused Sheikh
Arif'is the son of Sheikh Munna (deceased). Accused Sheikh Anwar is the son of
accused Sheikh Arif. Another accused Sonu @ Asgar (Juvenile) is also the son
* of accused Sheikh Arif. Accused Sheikh Saleem is the sister’s son of accused
Sheikh Arif. Kaneeza Bi (injured) is the fifth or sixth wife of deceased Sheikh
Munna. Sheikh Alam (deceased) was the son of Kaneeza Bi and Sheikh Miinna
and Sheikh Shahid (deceased) was the son of Kaneeza Bi from her former husband,

Sheikh Munna, Sheikh Alam (aged about 3 years) and Sheikh Shahid are the
deceased persons of the present case.

5. ‘According to prosecuuon on 23.10.2006, at abiout 2-3 p.m. Sheikh Munna
(deceased), Kaneeza Bi (PW-24), Sheikh Alam (deceased) and Sheikh Shahid
(deceased) went to plough their “Paterawala” field, sithated in village Mudkuru,
by their tractor. A dispute in respect of the said field existed between Sheikh
Munna and his son Sheikh Arif (accused). Accused persons armed with spear
and sword reached there and Sheikh Arif asked them not to plough the field.
Sheikh Munna told them that since the land was in the name of minor Sheikh
Anwar and he was his ‘Bali’ (guardaan) he would plough the field.. Sheikh Arif -
then assaulted him with a spear, as a result he fell down. Sheikh Saleem, Senu and
Sheikh Anwar caught hold of him and Sheikh Arif chopped of his neck by the
sword. Sheikh Arif then tried to hit Kaneeza Bi by'the spear, but the blow lended
at her son Sheikh Alam, who also died. Thereafter, all the four accused persons
caught Sheikh Shahid and assaulted him, when Kaneeja Bi tried to run away, she
was also beaten. The accused persons then ran away taking the tractor of Sheikh
Munna. Kaneeza Bi, in order to save herself, ran from there and went at the road.
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When police reached there, she narrated the incident to D.S. Thakur, A.S.I.. On
the basis-of information fumished by her, D.S. Thakur (PW-21) recorded Dehati
Nalishi (Ex. P/35) and-three Murg Reports . He sent Kaneeza Bi for the treatment
and the medical examination. From the spot, he seized a spear, sword, blood stained
earth; a country made bomb, slippers and broken bangles. Blood stained articles
weére sent for examination to Forensic Science Laboratory. On the basis of Dehati
Murg Intimations, regular Murg Intimations and the_‘ﬁfst information report (Ex.
P/22) wére recorded at Police Station Majhauli. Dead bodies of Sheikh Munna,
Sheikh Alam and Sheikh Shahid were sent for postmortem exammatmn

6.  After investigation, charge sheet against the accused persons was ﬁled and-

. the case was committed for trial.

7. Trial Court framed charges under Sectlons 302-and 307 read with Section
34 of the Indian Penal Code.- :

8.. Accused persons abjured their guilt and pleaded false implication due to

“enmity. The defence of the accused Sheikh Arif, as reflected from his statement

under Section 313 of the Code of Criminal Procedure, was that Kaneeza Bi was
his father’s sixth wife. She herself got his father murdered. At about 3.00 O’clock

~on the same day, his son Sheikh Anwar had gone to lodge report with the police

that 3-4 unknown persons were assaulting his father, but Inspector Dharmendra

'Singh noted it on a rough paper and asked Sheikh Anwar to come at the spot. On

way when he found Kaneeza Bi on:the road, he arrested Anwar. Similar defence
was taken by accused Sheikh Anwar.and. Sheikh Saleem.
9. During trial, pros'.ecutidn'eXam{ned 25 witnesses and exhibited 47 documents.

10.  Accused persons, before the trial-Court, though prayed to. adduce defence
evidence and to examine accused Sheikh ‘Arif under Section 315 of the Code of
Criminal Procedure, but did not produce any evidence. However, they exhibited 6
documents (Ex. D/1 to DIG)

11.  Trial Court relying on the evidence of solitary eyewitness Kaneeza Bi (PW-

24) and other circumstantial evidence held the accused persons guilty and convicted

and sentenced them as mentioned earlier.

t2.  Shri S.K.P. Verma, learned counsel for the accused/appellants, submitted
that the trial Court committed grave error in holding the appellants guilty on the
basis of evidence of solitary-éyewithess Kaneeza Bi (PW-24), Other eyewitnesses
viz. Devi Singh (PW-3), Kishan Singh (PW-4) and Murat Singh (PW-3) did not
support the prosecution case. The evidence of Kaneeza Bi (PW-24) was discrepant
and contradictory. She made material Improvements in her evidence before the

- Court, therefore, she was not a reliable witness, The investigation done by Sub

Inspector D.S. Thakur (PW21) was not fair and was wholly unreliable. There

had been no motive for the accused persons to kill Sheikh Munna, who happened
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to be the father of appellant Sheikh Arif. He also submitted that the incident had -
occurred in a sudden quarrel, therefore, no offence under Section 302 of the .

Indian Penal Code was made out and further that from the facts and circumstances
of the case, the present was not a rarest of rare case in which the death penalty
should have been imposed on accused Sheikh Arif.

13. On the other hand, Shri T.K. Modh, learned Dy. Advocate General for the
State, submitted that the testimony of Kaneeza Bi was wholly reliable. Even if
there had been some discrepancies in her evidence, they did not discredit her
from being a reliable witness, because in the occurrence she too was badly injured
and had suffered grievous injuries. Her two sons and her husband had been brutally
killed. In such a situation, minor discrepancies, which occurred in her testimony
could not be held to be deliberate. Acéord'mg to him, in a case of triple murder, the
investigating officer has to take care and look aftér many steps in the investigation
at the same time, which may result in the occurrence of some mistakes and
discrepancies, but no much importance can be attached to them if the evidence of
investigating officer is otherwise reliable. He submitted that there was sufficient
material on record to indicate that accused Sheikh Arif was annoyed and aggneved
by the interference of Sheikh Munna in the land, which stood in the name of his
minor son Sheikh Anwar. He submitted that the trial Court was fully justified in
convicting the appellants and imposing death penalty on Sheikh Arif for committing
the brutal murders.

14.  'We have heard the learned counsel for appellants and lcarned counsel for
the State and have carefully considered the evidence, circumstances and
probabilities of the case. We have also gone through the judgment under appeal
. with the help of both the counsel.

15. Itisnot disputed that the deceased persons viz. Sheikh Munna, Sheikh Alam
and Sheikh Shahid had died homicidal deaths. Dr. C.P. Tiwari (PW-1) had
performed the postmortem examinations of the dead bodies. He found following
injuries on the body of Sheikh Munna:

(1) Extensively lacerated wound (cut throat & neck injury).
‘Whole neck was cut through and through including all vital structure
with muscle, nerves artery, vein and spine at the level of cervical
vertebrac C2-C3. Only the head was attached with the body by
posterior tendon of trepezius muscle and skin flap. Size of injury
was 13”x5"x deep posterior up to muscle. At various places the
sign of chopping also present. Margins at some places were fine
and at some places irregular. )

(2) Lacerated wound-right anterior pectoral region 3 wx3”
x Muscle deep. Margins were slightly lacerated not very fine.
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All injuries were ante mortem in nature. Injury No. 1 was caused by sharp edged

heavy cutting object and Injury No. 2 was caused by blunt edged sharp object. In

his opinion, the death was caused by respiratory and circulatory failure caused by

several powerful blows on the anterior part of neck. Cuttmg all the vital structures
of neck through and through. The postmortem report is Ex. P/1.

16." Dr. C.P. Tiwari (PW- 1) found followmg m_]unes on the bady of Sheikh Alam
son of Sheikh Munna;, :

(1) Contuswn I”xl” on'right forehcad

(2) Contusion 2”x1” in right upper lid. Diffused swelhng
~ present.

- (3) Contusion just above .occipital protuberence 3”x2” on -

palpatmg fractire-of oc01p1tal bone. Consxstency of. the
place is fleby.

“{4) Coritusion’ 3”x1 1/3” on antenor partof neck over thyrmd

(5) Contusxon 1 ‘/z”xl” over medlal and shaft of left clawcle,
bone. )

6) Contusion 4”x2 %2t on the right side of jaw. -
All injuries were caused by ‘hard and blunt object and were ante mortem. On

: mtemal examination, his otcipital bone was found fractured and broken into three

piéces. Beneath the bone, large amount of blood ‘clot was formed forming a big
haematoma. Brain was congested with laceration on the posterior part. In his
opinion the cause of death was acute neurogenic shock caused by heavy blow on

* the posterior part of skull resulting fracture of béne and acute nero c1rculatory
- failure due to brain attack: His postmortem report is Ex. P/2. : '

17. On postmortém examination of the body of Shelkh Shahld Dr. C. P T1war1
(PW-1) found following i injuries on  his body:

.. (1) Incised wound 2. W x x1” x Bone deep. Frontal bone of
skuli at the mlddlc above forehead slightly curvcd

.(2) Inczsed wound 2 %” x 1” x Bone deep obhque posterlor to
" bregma towards left parletal bone. Sharp everted- cut
nargins. .

(3) Incised wound 2”:\1“x Bone deep, obhque right temporal
. parietal region, posterior part. Cut-margins sharp everted. .

(4) Incised wound 2 %x3/4x bone deep left occipito parletal
.region oblique. Cut margins.

(5) Contusion 57x4” on right shoulder posterior.'. _
(6) Contusion 3x2” bluish black on right triceps region.
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(7) Contusion 27x2” foundqd bluish black just above right
elbow posterior. .

.t (8) Contusion 2"x1” on left arm. Middle & lateral aspect.’
(9) Contusion 1"/zx1f’ just above left elbow joiit posterior
*  aspéet. . T
(10) Contusion 8”x4” Big Bluish Black right flank upper
abdomen, slight posterior side. -

(11) Contusion 3"x2 ¥ “ diffused, bluish black, posterior on
"~ righthand. . )

Injuries No. 1,2,3 and 4 (Ini;is.ciir wounds) were caused by sharp cutting heavy
~ object. Injuries No. 5,6,7,8,9;1 0 and 11 were ¢aused by hard and blunt objects. All
injuries Wwere ante morten in nature. Gn’internal examination, one crack fracture
of skuli on right temporo parietal region, zigzag was seen.. In his opinion, death
was caused by acuté neuro circulatory failure due to injury to brain. '

18. ljr: S.S. Thakur (PW-2), Medical Officer, Community Health Centre,
Majhauli examined the-injuries of injured Kaneeza Bi. He, vide his injury report
Ex. P/4, found following injuries on her body:

(1) One lacerated wound present on scalp over frontal region
antero posterior in direction size 3”x1” and bone deep.
Irregular margin. _

' (2) One contusion over right forearm at middle 1/3rd region
size 4”x3 transverse in position. Deformity and bony
crepitation present. Unable to move the limb. '

(3) Contusion over.middle 1/3rd on lefthand. Size 47x3”.
Transversé in position. Bony crepitation present with .
_deformity. ‘ o
. (4) One contusion present over left wrist joint. Size 37x3”.
Bony crepitation present. '

~ (5) One contusion over back of left forearm.
In his opinion, all the injuries were caused by hard and blunt object.

19. Kaneeja Bi (PW-24) stated that the accused persons assaulted her and to
Sheikh Munna, Sheikh Alam and !Sheikh Shahid by spear, sword and Lathi when
they were at their Paterawala field. As a result of injuries Sheikh Munna, Sheikh
Alam and Sheikh Shahid died at the spot. Investigating Officer, ASI, D.S. Thakur
(PW-21) went at the spot and found the dead bodies of deceased persons lying in
the field in village Mudkuru. There were injuries on their bodies. He prepared
inquest memorandums Ex. P/15, Ex. P/16 and Ex. P/17 at the spot and sent the
bodies for postmortem examination. From this evidence and the evidence of Dr.
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C:P. Tiwari (PW]) itis clearly estabhshed that Sheikh Munna, Shelkh Alam and

"Sheikh Shahid died homlcldal deaths Bemdcs 1t has not been dlsputed by the

accused persons that the death of deceiised had taken place i in: any’ other manner.

20. The prosecution case-rests only on the evidence of sohtary eyewitness
Kaneeza Bi (PW-24). ‘Though the -prosecution examined Devi Singh (PW-3),
Kishan (PW-4) and Murat™ Smgh (PW-5) also as eyewitnesses, but they did not

. support the prosecution case and totally denied their presence at the spot. Though
) they were declared hostile and were cross—exammed by the prosecutor, but, in our.

opmlon their evidence. was of 1 1o use for the prosecution or for the accused persons.
21. . Kaneeza Bi (BW-24) stated- that Sheikh Munna was her husband, Sheikh

Alam and Sheikh Shahid were her sons. They had gone to their ‘Paterawala field’ -

for | sowmg sceds. At about 2.00 p.m., while Sheikh Shahid was sowing, seeds by

- the tractor, Sheikh Arif, ‘Sheikh Anwar Sheikh Saleém and Sonu (Juvemle) came

there armed. Sheikh ‘Anwar and Sheikh Saleem had Lathis with spear—head and
Sheikh Arif had a sword. They objected by saying that they- should not sow the
field. When Sheikh Munna told Sheikh- Arif that he was the “Bali’ (guardian),
therefore, he will sow the field, She:kh Saleem gave a Lathi blow on the head of
Sheikh Munna, due to whichhe fell down. and Sheikh Arif chopped of his neck.

"Thereafter they mercﬂessly assaulted Sheikh Shahid by their weapons and ran

after her to kill. She had child Sheikh Alam in her lap. When they assaulted her by

Lathi, Sheikh Alam slipped out of her hands, then they'assaulted Sheikh Alam by . A

the Lathis with the spear head.: They also assaulted her, due to.which her both the
hands were broken. Sheikh Arif. assaulted her by the Lathi havmg spear head.

22. . Learned counsel for the appellants submitted that there. were many

Secnon 161 of the Code of Cnmmal Procedure. Her evidence was unnatural and

. unreliable and since she. was the sole eyewnness of the incident, her evidence

was llable to be disbelicved, as she was not a wholly reliable. witness. Accordmg
to him; Dehati Naishi. (Ex. P/3 5) and other reports were made ante-tlmed All the
documents were fabricated by investigating officer D.S. Thakur as Kaneeza Bi
had already been sent to hospital for the treatment. He: submitted that Kaneeza Bi
deliberately implicated the accused i persons as shé knew that after the ‘death of

. Sheikh Munna and the exclusion of accused Sheikh Arif and Sheikh Anwar, she

alone would get the property of Sheikh Munna. He placed reliance on Budh Singh
& Ors v. State of U.P.-AIR 2006 SC 2500, wherein it has been held that ‘when it
is found that the'first information report is ante-timed and ante=dated and exact
time’ of occurrence has not beert proved, injuries on.the persons of eyewitness
were -doubtful and the evidetice of other eyewitness, who:are cliance witnesses is
not reliable and the prosecution case is not supported by the medical evidence, the
acquittal of the accused persons by trial Court cannot be set a51de

' contradwt:ons in tho statement of Kaneeza Bi. She had improved over her earher_ :
versions given in Ex. P/35, Dehati Nallshl and Ex, D/1 statement recorded under
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23. Onperusal of the evi&epce of Kaneeza B, it is apparent that she is absolutely
illiterate. On being questioned in the cross-examination about the period when she
was married to deceased Sheikh Munna, she gave some discrepant-answers. At
one place she stated that-her former husband Sabir. Ali had died about 11 years
‘back and at anothei "place she said that he died about 8-9 years ago and she -
‘married to Sheikh Munra about 7 years: back, whereas in her police statement
(Ex. D/11)-she mentioned that she had married to Sheikh-Munna about 6 years
ago. She stated that she remained as widow for about two years. Thereafter, she
said that she was married to Sheikh Munna only two years after the death of
Sabir 'Ali. The trial court made a specific note that this witness was absolutely
illiterate. In our opinion, these discrepancies in her statement were not in respect -
- of any material aspect. Learned counsel for the appellants drew otur attention to
para-24 of hes stafement where she was ‘confronted with Dehati Nalishi Report
Ex.P/35 wherein she-did not mention that accused Annu and Saleem had Lathis .-
mourted with spear heads. She also did not mention in the said report that Sheikh
" Arif had a sword and Sheikh Saleem assaulted Sheikh Munna ‘with Lathi on his |
head. She denied of having mentioned in the said report that Sheikh Arif had
assaulted Sheikh Munna by spear. Certain other contradictions pertaining to assault
by ‘Ballam’ (spear) to Sheikh Alam and assault on Shahid wére pointed out. These
contradictions were considered by the trial Court and were discussed in its judgment
- jn detail. It was found that on the day of occurrence Kaneeza Bi was observing
Roza (Fast). She was badly injured in the incident. Her both hands were fractured.
Her husband and two sons were mercilessly and brutally killed, In these
circumstances; in our opinion, if the aforesaid inconsistencies about the manner of
the assault on the victims were found in her testimony, it cannot be given much
weight and her evidence cannot be discarded only on: that count. It cannot be
assumed that she would spare the real culprits and falsely implicate the accused
persons only for the purpose of getting property of the deceased, especially when,
in the attack, besidés-her husband, her two sons werg also killed and she too was
badly injured. _ ol h
24. Learned counsel for the appellant pointed out that there was inconsistency
between the evidence of Kaneeza Bi and the medical evidence. He submitted
that though Kaneeza Bi stated that Annu and Salcem were armed with Lathis
with spear heads, but on postmortem examination by Dr.C.P.Tiwari (PW-1), no
injury on the body of child Sheikh Alam was found to have been caused.by any
sharp edged or pointed weapon. The doctor had found only contusions on his
body. There were four incised injuries on the body of deceased Sheikh Shahid, but-
there were seven injuries by hard and blunt object. Similarly, Kaneeza Bi was also
found to have four injuries by hard and blunt object. It is true that there appeared
some inconsistency between the cvidence of this witness and medical evidence,
but on careful examination of her evidence, it is seen that though she stated that
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the accused persons had come at the spot armed with spears and sword but she
did not say that the spear head Lathi was used as a piercing weapon, which is
clear from Dehati Nalishi (Ex. P/35) in which it was mentioned that “Tab Sheikh
Arif Ne Sheikh Munna Ko Ballam Kheench Kar Mara to Wah Gir Gaya™ 1t is
also true that she denied before the Court of having mentioned this fact in Ex. P/
35, but, at the same time, she explained that at that time her condition was very
bad, therefore she could not say as to what she told to police. In Para-25 of her
statement, she stated that she was observing ‘Roza’, she had injury on her head,
her both the hands were broken and that since she was on “Roza’, she had spoken
truth to police. She firmly stated that she was ready to tell this truth even after
taking ¢ Qoran’ in her hands. She categorically stated that when the report was
recorded there was nobody to prompt her, therefore whatever was mentioned by
her in Ex, P/35 was correct and was written on her saying. The Apex Court in
Bijoy Singh and anatlier vs. State of Bihar-(2002) 9 SCC 147 observed that:

“The fact of the state of mental agony of the person making
the FIR who generally is the victim himself, if not dead, or the
relations or associates of the deceased victim apparently under
the shock of the occurrence reported has always to be kept in
mind.”

In our view the evidence of Kaneeza Bi (PW-24), in the light of her suffering at
the time of occurrence, appears natural, cogent, convincing and wholly reliable
despite inconsistencies and discrepancies occurring in her statement.

25.  The trial Judge rightly observed that it was not possible for Kaneeza Bi to
implicate the accused persons falsely with any ulterior motive. Since she mentioned
the names of assailants in Dehati Nalishi (Ex. P/35) immediately after the
occurrence even when she was-in seriously injured condition, it was beyond
imagination that in such a.situation she would have exonerated the real culprits
and instead implicated others. It is also significant that the trial Judge himself
inspected the spear, which was seized from the spot vide memo Ex. P/18. He
found that the blade of the spear was broken and its end was blunt. The blade and
the stick were separate. Edges of blade and spear were also not very sharp. The
fact that the spear head had already separated or broken from the stick is also
apparent from the crime detail map Ex. P/36, prepared at the spot by the
Investigating Officer. In this situation, in our opinion, the trial Court rightly held
that after breaking of the blade, the spear would have become like a Lathi and

therefore the inconsistency pointed out by the learned counsel for-the appellants

between the evidence of Kaneza Bi and the medical evidence cannot be regarded
material so as to render the evidence of Kaneeza Bi unreliable.

26 Placing reliance on Josepk vs. State of Kerala-(2003) 1 Supreme Court
Cases 4635, learned counsel for the appellants submitted that when the prosecution




- fp eem g e il a— == = he e e e e -

1816 - a R LLR: [2009] M. P,
. INREFERENCEVS.SEEIKHARIF

case is' based on the evidence of solitary eyewitness, his evldence must be wholly

reliable. Even if the witness was an injured witness and his presence at the time .

and placé of occurrence was not doubtful, but his evidence was found in conflict
with other evidence, it would be unsafe to convict the accused solely on the basis
of evidence of said witness. It has been held by the Apex Court in the case of
Joseph (supra) that it is:permissible for a court to record and sustain a conviction
on the evidence of a solitary eyewitness. But, such a course can be adopted only
if the evidence tendered by such witness is cogent,- reliable and in tune with
_probablhtles and inspires xmphmt confidence. In the case of Joseph (supra) the
trial Conrt did not find. it safe to rely on the ewdence of sohtary eyewitness and
after giving cogent reasons acquitted the accused, but the High' Court interfered
+ with the same. in'the appeal against acquittal preferred by the State. In the. present
case, the trial Cou:t after appreciating and evaluating the evidence of Kaneeza
Bi came to conclusion that her ‘evidence was cogent, rehable and inspired implicit
. confidénce. The facts of the case of Anil Prakash Shukla vs. Arvind Shukla-
(2007) 9 SCC 513, cited by the learned counsel for the appellants, are different.
In this case the evidence of sole eyewitiess was disbelieved by the ngh Court as
the said witness was not a natural wlmess and he tiad animosity against the accused.
His presence at the scene of occutrence was'by.a sheer charice. In the lighit of
above circumstances, his evidence was disbelieved because of the mcons:stency
between the version given by him in the first information and tlie statement before
the trial Court. In Toran Singh vs. State of Madhya Pradesh-AIR 2002 SC

2807, the Apex Court found the conduct of the only eyewitness highly unnatural

" and improbable. When the father of thls witness was assaulted with axe, he did
not make hue and cry; he did nét try fo rescue him despite the fact that accused
‘had only one hand. It was doubtful that the accused could have assaulted the
deceased with his one hand causing so'many injuries on the body of the deceased
in the manner stated by the witness, There was delay in lodgmg the complaint
and, apatt from it, there were material contradictions and omissions in his statement.
In our opinion, ratio of these precedents is not applicable to the facts of the case
in hand. .

27. Learned counsel for the appellants next submltted that the appellants were
falsely 1mp11cated They had no motive to cause death of the deceased persons,

especially'when Sheikh Munna was the father of accused Sheikh Arif. He argued
that some other persons had assanlted the deceased persons and Sheikh Arif had -
sent accused Sheikh Anwar to police to inform about.the said incident, but

subsequently police arrested Sheikh Anwar. Iqrar (PW-7) stated that he had
entered into an agreement with accused Sheikh Anwar to take his three acres of
land for Rs.1 lakh. It was agreed that when morniey ‘would be returned, he would
return the land. The agreement was written .on stamp (Ex. P/10). After the

agreeruent he ploughed the land and after some time he relinquished it. According

’

-

-
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to him, it was not an agreement for sale. This witness was declared hostile. On
perusal of agreement Ex. P/10, it is seen that it was a document of agreement for
sale in respect of the land which belonged to Sheikh Anwar in Survey No. 169 of
village Patera (wrongly recorded as ‘Paura’). Out of 1.63 hectare, 1.20 hectare
of land was agreed to be sold. It was mentioned in the document that the land was
to be sold for Rs.1,50,000/-. Rs.! Jakh was received by Sheikh Anwar on 21.3.2005

- and rest of the money was to be paid at the time of registration within-one year.

The possession of the land was given to Iqrar. Another witness Ashraf Khan
(PW-6) stated that he purchased .88 hectare of land from Sheikh Anwar out of
survey No. 169 for rupees one lakh. A sale deed was executed in the office of
Sub Registrar, Jabalpur. According to him, it was orally agreed that the possession
of the land would be delivered in April 2007. He admitted that.he had paid full
amount to Sheikh Anwar. According to him, accused Sheikh Arif had told him -
that. this land was given by him on leasé to Tante Sarpanch. The Sale deed Ex.

P/47 was executed by Sheikh. Anwar, and his father Sheikh Arif had consented -
for the same and had also'signed it. From the evidence of Ashraf Khan, it is found
that the land bearing Survey No. 169 was alienated by Anwar, However, from
Ex. P/46, a certified copy of the order passed by the Additional District Judge,

Sihora.in GA-2/03 deciding -an application filed by accused Sheikh Atif under
Section 7 of the Guardian and Wards Act against Sheikh Munna (deceased) it is
revealed that Sheikh Anwar was minor son of Arif and Sheikh Munna, his grand
father had purchased immovable properties in the name of Sheikh Anwar. Sheikh
Munna was recorded as guardian of the minor sons of Sheikh Arif. Since Sheikh

~ Arif wanted to sell out the property, which stood in the name of Sheikh Anwar, he
- filed the said application in the Court for his appointment as ghardian 1 in place of
. Sheikh Munna. The contention of Sheikh Arif in the said apphcatlon was that his

father Sheikh Munna was “Aiyyash “ (debauch) and he had sold some land of
Sheikh Anwar, therefore he was not a fit person to be the guardian of his minor
son. By order dated 10.7.2006, the ‘Additional District Judge held that the property
of minor Anwar was safe in the hand$ of Sheikh Munna (Decéased) and the
appllcatlon filed by Sheikh Arif was dlsmlssed I view of this evidence, in our
opinion, accused Sheikh Arif entertained grudge agamst his father Sheikh Munna,
who had married Kaneeza Bi.

28. From the evidence of Kaneeza B1 (PW-24) also it seems that the land,.
which was sold to Sheikh Ashraf was the place on which Sheikh Munna was

* killed. Sheikh Arif had agreed to sell this land to two persons and had obtained

Rs.1 lakh. Kaneeia Bi asked Ikku (Iqrar) son of Rafiq to not to sow the land and

" assured him that she would pay him Rs.1 lakh and Ikku agreed for that. Since

there is absolutely no evidence on record to show that the land, which was the
cause of dispute, was in possession of any other person, it cannot be presumed
that anybody else had any grudge against Sheikh Munna. On the other hand, it is
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apparent that Sheikh Arif had obtained money by getting the disputed land sold to
Ashraf. Sheikh Arif must have knowledge that the sale deed executed by Sheikh
Anwar- (mmor) could have been set aside in the absence of consent of guardian
Sheikh Mumna. Since the aforesaid land was being cultivated by Kaneeza Bi and
her son Sheikh Shahid, he must havé grudge against them. The finding recorded
by the trial Court that the accused Sheikh Anf had motive for committing the
offence, therefore, is justified. :

29. The next criticism made by the leamed counsel for the appellants is that the
investigation conducted by D.S. Thakur (PW-21) was not fair; the first information
report was made ante-timed; it was not possible for him to have recorded the
Dehati Nalishi (Ex. P/35) at 4. 30 p.m. as according to Ex.P/4, MLC report of
Kaneeza Bi, her medical examination was dorié at'5.00 p.m. at the hospital. He
submitted that according to prosecutionithe inquest proceedings of the dead bodies
of Sheikh Munna, Sheikh Alam and Sheikh Shahid were conducted at about

3-3.15 p.m., whereas PW-21 had received a telephonic intimation about the quarrel”

at 3.10 p.m. as revealt:d from Ex.D/4, copy of the Rojnanicha (daily diary) dated
23.10.2006. He further submitted that it is also doubtful that the Murg Intimation
under Section 157 of the Code of Criminal Procedure was at all sent to Magistrate.
Non-mentioning of the names of accused persons in the inquest memorandums
and the requisitions sent to doctor for the postmortem exammatlon also indicate
that the first information report was made ante-timed.

30. In Bijoy Singh and another vs. State afB:har (2002) 9 SCC 147 the’

Apex Court observed that:

“Sending the copy of special report to the Magistirate as
required under Section 157 of the Criminal Procedure Code is the
only external check on the working of the police agency, imposed
by law which is required to be strictly followed. The delay in
sending the copy of the FIR may by itself not render the whole of
the case of the prosecution as doubtful but shall put the court on -
guard to find out as to whether the version as stated in the court
was the same version as earlier reported in the FIR or was a
result of deliberation involving some other persons who were-
actually not involved in the commission of the crime. Immediate
sending of the report mentioned in Section 157 of the Code of
Criminal Procedure is the mandate of law. Delay wherever found
is required to be explained by the prosecution. If the delay is
reasonably explained, no adverse inference can be drawn but
failure to explain the delay would require the court to minutely
examine the prosecution version for ensuring itself as to whether
any innocent person has been implicated in the crime or not.”

(1
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31, Investigating Ofﬁcer D:S. Thakur (PW-21) testified that on 23.10.2006 he
was Assistant Sub Inspector at Police Station Majhauli. He received an information
by telephone that some quarrel was going on between Sheikh Arif and- Sheikh
Munna in respect of Agricultural land i in village Mudkuru. On this information, he
proceeded for the spot in a jeep. Near a pond, by the side of main road, he found
Kaneeza Bi, who narrated the incident to him. On the aforesaid information, he .

_recorded Dehati Murg Intimations (Ex. P/32 P/33 and Ex. P/34) and Dehati

Nalishi (Ex: P/35) and obtalncd her thumb _impression on it. Thereafter he
conducted inquest proceedings and recorded memorandums (Ex. P/15, P/16 and
EX. P/17). He sent the aforesaid Dehati Nalishi to Police Station, Majhauh by the
hands of Constable Patiram- and sent the dead bodies for the postmortem
examifiatiori. He seized spedr and sword from the field. According to him,.Ex. D/

.2, copy of the first information report, was sent to the concerned Magistrate. Its

receipt was Ex: D/3. On perusal of Ex. D/2 and Ex. D/3, it seems that the intimation
report under Section 157 of the Code of Cnmmal Procedure was sent to Magistrate
on 24.10.2006 i.c. .on the next day of the inciderit. Head Constable Ugra Sen
(PW-12) testified that on 23.10.2006 dehati Nalishi of the incident was brought by
Constable Patiram to Police Station, Majhauli. This Dehati Nalishi purported to
have been recorded at 4.30 p.m. and. the time of the incident was shown to be
2-3 p.m.. It was in the handwriting of Assistant Sub Inspector D.S. Thakur. On
the basis of Dehati Nalishi he had registered Crinie No. 210/06 under Sections
302 and 307/34 of the Indian Penal Code by- recording first, information report
(Ex P/22). He had alse recéived Dehati Murg Intimations about the death of
Sheikh Munna, Sheikh Alam and Sheikh Shahid. D. S. . Thakur (PW-21) though at
one place in cross-examination stated that the copy of the intimation report was
sent to Magistrate on 23.10.2006 itself, but at another place he stated that carbon
copy of the first information report was sent to Magistrate on 24.10. 2006, which
was Ex. D/2. It can be assumed that the Investigating Officer, who apparently,

. aftér the occurrence, was under mental pressure and was involved in various

steps of investigation pertaining to inquest, seizure; scndmg the dead bodies for
postmoriem examination etc., under some confusion, stated that the aforesaid
infimation was sent on.23.10 2006 However, from the record, it is established
that the said intimation was sent on 24.10.2006. From the copy of the Rojnamcha,
which was recorded at 1.10 O’clock in the night intervening between 23/

"24.10. 2006, it is.revealed that the Investigating Officer remained busy till night.

Under these circumstances, sending of intimation report to the Maglstrate on the
next day -of the occurrence cannot be said to be delayed. - .

32.  On perusal of Dehati Nalishi (Ex. P/35) and-inquest memorandurs (Ex.
P/15, P/16 and Ex. P/17) it appears that there were discrepancies in respect to
the time of recording the aforesaid documients and no.names of accused persons
were mentioned therein. The time mentioned in the inquest memorandum was
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around 3.00 p.m. whereas Dehati Nalishi, which was recorded on the basis of
information furnished by Kaneeza Bi shows its time as 4.30 p.m.. According to
the medical examination report of Kaneeza Bi (Ex. P/4) the time of her examination
was 5.00 p.m.. It is apparent that there are inconsistencies in respect of timings
mentioned on the aforesaid documents, but, in our opmmn, in.a case where three
murders had taken place and Kanceza Bi, who gave the-information about. the
occurrence was also seriously Injured, the mental pressure and _anxiety of the
Investlgatmg Officer should be taken into account. Other persons of staff of the
police were also involved in different parts of the investigation. Investigating Officer
D.S. Thakur himself was a junior officer being only an Assistant Sub Inspector.

In this factual situation, the mistakes in respect of timings of various documents
and the mistake of non-mentioning the names of accused ‘persons on the inquest
documents were possible: No advetse inference can be drawn on account of it.

Statement of the Investigating Officer was recorded :after about one year, that
too in parts and on different dates. The examination chlef was tecorded on
13.4.2007; cross-examination was done on 1.9.2007, 6.10. 2007 and 21.5.2008. In
tedious investigation withiir short span of time in respect of triple murders, the
occurrence of mistake in respect of timing cannot be said to be unnatural, especially
when there appears no ulterior motive or malafide on the part of Investigating
Officer. In Dharmendrdsinh Alias Mansing Ratansinh vs. State of Gujrat-
(2002) 4 SCC 679, the Apex Court while considering the similar questicns, observed:

_ “There is definitely a contradiction about the lodgmg of the
FIR but the effect of such contradiction or discrepancy’ may have
to be viewed in the light of the facts and circumstances of each
case; There may be cases where such a discrepancy may prove
fatal to the prosecution case whereas in other cases. it may not
have the same effect. The consequences of such discrepancies
or defective or doubtful investigation is not necessarily only one
leading to discredit the main prosecution case if the prosecution.
evidence inspires confidence and circumstances lead to such a
conclusion and the prosecution story rings true. No doubt in that
event it would be necessary to evaliate as to what extent such .
faulty investigation or discrepant statement on certain facts relating
thereto, shall cause damage to the prosecution case as a whole.
The trial court and the High Court have rightly placed implicit
reliance upon the statement of PW 3 despite the infirmities which
crept in due to careless mvestlgatlon and contradiction regarding
the place of lodging of the report.”

113

......... The chances of making some embellishment here and
there in the statement are not ruled out even in cases of otherwise
truthful and reliable witnesses. The concept of falsus in uno and
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Salsus in omnibus has been discarded long ago. Therefore, in
such circumstances the court may have to scrutinize the matter a
bit more closely and carefully to find out as to how far and-to
- what extent the prosecution story as a whole is.demolished or it is
- rendered unreliable. For this purpose the statement of the witnesses
will have to be ¢onsidered along with other corroborating evidence
and independent. circumstances so as to come to a conclusion that
the contradiction in the statement of a witness could be considered
as an embellishment by the witness under one or thé other belief
or notion or it is 6f a nature that the whole statement of the witness
- becomes untrustworthy affecting the prosccutmn caseasa whole _
The same principle will applytoa faulty or tainted investigation.
Other relevant facts and circumstances cannot be totally. ignored
altogether. While apprec1atmg the matter, one of the relevant
considerations would be that chances of falsé 1mphcat10n are totally
climinated and the prosecution story as a whole rings true and’
inspires confidence. In siuch circumstances, despite the
contradictions of the defective or tamted investigation, a conv1ct10n
can safely be recorded.”

From Ex. D/4 itself, it is apparent that a vague.' information in respect of quarrel
between Sheikh Munna and Sheikh Arif was. received at 3.10 p.m.. On the basis
ofthe said information, Investigating Officer had’ proceeded to the spot. On way

“he found Kaneeza Bi and recorded Dehati Nalishi (Ex. P/35) on her information.

Though she was in injured condmon, but on her showing the spot he prepared spot
map. Mere absence of her thumb i impression on the spot map (Ex. P/36) cannot
create doubt about the veracity of the investigation. The argument advanced by
the learned counsel for the appellants that since the Investigating Officer did not
take steps for obtaining the finger prints which could have been found on the
weapons of the offence seized from the spot, the investigation was unfair, cannot
be accepted in view of the explanatxon furnished by D.S. Thakur (PW-21) that he
could not pay attention on this aspect, as the constable who could have taken the
finger prints, was not available at that time.

33.  The investigation conducted by D.S. Thakur (PW-21) , in the facts and
circumstances of the case, in our opinion, cannot be discarded altogether. Even if
some mistakes are détected in various steps of 1nvest1gat10n merely" on that ba51s
the truthfulness of the investigation cannot be doubted.

34, The contention made by the-learned counsel for the appellants that Kaneeza
Bi (PW-24) did not know that the land on which the incident occurred had already

_ been sold out to Ashraf, therefore, she had gone to plough the same along with

Sheikh Munna and Sheikh Shahid and it is quite possible that men. of Tante and
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shraf might have assaulted her and the deceased persons and that accused Sheikh
Anwar had gone to inform the pohce about the incident of assanlt over Sheikh
Munna at-about 2.00 p.m., in our opinion, is not acceptable. Except the statement
of accused under Section 313 of the Code of Criminal Procedure, there is no
“material on record to support this contention. In para-20 Kaneeza Bi. admitted
that the said land had been sold by Sheikh Anwar to Ashraf and a case in respect
of that Iand had been won by Sheikh Munna. Accused Sheikh Arif had obtained
money in respect of the said land from two persons, but she had requested Ikku
and Rafiq that she would pay Rs.1 lakh to them and they should not go on the
“land. According to her, they had agreed for that.-She denied the suggestion of
defence that acéused Sheikh Anwar had given the said land on lease for one year
to Tante, son of Rafiq. She denied that the land was in possession of Tante for one

year. She categoncally stated that being ‘Bali’ (gnardian) of Sheikh Anwar, Sheikh

Munna had been in possession, but, since, the land was purchased by Sheikh
Munna in the name of Sheikh Anwar {(minor), it stood in the name of Anwar. The
' contention that accused Sheikh Anwar had gone to inform the police about the
“Mar-Peet” of Sheikh Munna, does not appear natural and probable. It seems
highly unnatural that accused Sheikh Anwar, who was son of Sheikh Munna, instead
of saving his father and raising hue and cry to attract the attention of the people,
would simply go to police station, which is said to be about 10 Kms. away from
the spot to inform the police. Similarly, the statement of Sheikh Arif under Section
313 of the Code of Crimifial Procedure that Kaneeza Bi herself got murdered the
deceased persons, is also unacceptable In the same incident Kaneeza Bi herself
suffered severe injuries and her two sons were brutally killed. It cannot even be
imagined that with a view to get the property of Sheikh Munna she would have
gone to the extent of getting her sons: killed and herself suffered serious injuries.

35. We are also not in agreement w1th the arguments of Shri S.K.P. Verma, -

learned counsel appearing on behalf of appellants that Kaneeza Bi being closely
related to deceased persons was interested in the prosecution of the sons of Sheikh
Munna. In our opinion, merely being relative of the deceased makes out no ground
to reject the testimony of Kaneeza Bi; which is otherwise found trustworthy ‘and
reliable. We also find no merit in his submission that the instant case would be a
case of sudden quarrel between the two parties for the reason that there is

absolutely no evidence or material on record to even remotely indicate that the

. deceased persons indulged in any kind of altercation or quarrel with the accused
persons.

36. In the light of what we have stated above we find the prcsence of
prosecution witness Kaneeza Bi (PW-24) established -on the spot. Despite the
inconsistencies and dlscrepa.ncms to be found in her evidence, we feel that her
testimony is cogent, convincing and truthful and inspires confidence to- hold the
accused/appellants guilty of the commission of the crime. Similar is the situation

L)
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with the evidence of Investigating Officer D.S. Thékur (PW-21). It has been .

- proved beyond any shadow of ‘doubt that accused/appellant Sheikh Arif, Sheikh

Anwar and Sheikh Saleem had come on the spot armed with spear and sword and
had assaulted Sheikh Munna, -Sheikh Alam Sheikh Shahid and Kaneeza Bi (PW-
24) with the said weapons, .as a consequerice of which Sheikh Munna, Sheikh
Alam and Sheikh Shahid died on the spot and Kaneeza Bi-(PW-24) suffered
grievous injuries. The case of the prosecution cannot be discarded and none of
the accused is entitled to be acquitted. . Their conviction recorded by the trial Court
under Section 302 and 307/34 of the Indian Penal Code are, therefore, affirmed.

37.  The question now rémains is whether the appellant No. 1 Sheikh Arif has
rightly been sentenced to the extreme penalty of capital punishment. Learned
counsel for the appellants submitted that the trial. Court committed error in not
properly adverting to the mitigating circumstances existing in the case. According
to him, there were no aggravating circumstances, which would have persuaded
the trial Court to award death sentence to appelIant Sheikh Arif. On the other
hand, learned Dy. Advocate General submitted that in the incident the main assaults
to deceased persons were given by accused Sheikh Arif, He brutally chopped of
the neck of his father and also killed his two step brothers, one. of whom viz.

Sheikh Alam was an innocent child of about 3 years age only He justified the
order of death sentence passed by the trial Court.

38. In Allaudiniya vs. State af Bihar-AIR " 1989 SC 1456 the Apex Court
observed that : y :

“Unless the nature of crime and the; circumstances of the
- offender reveal that the criminal is ‘a menace to the society and
the sentence of life imprisonment would be altogether inadequate,
the court ordinarily impose the lesser punishment and not the
extreme punishment of death, which should be reserved for
exceptional cases only and that in cases in which the crime is so
brutal diabolical and revolting as to shock the collective conscience
of the community. It would be permissible to award the death sentence,
The mere fact that infants.are killed, without more, is not sufficient to
bring the case within the category of “rarest of rare” cases.”

In Dharmendrasinh alias Mansing Ratansinh vs." State of Gujrat-(2002)4
SCC 679, Supreme Court, after con51der1ng in detail number-of other cases decided

bv itself, reiterated:

“Every murder is a hein'ous crime. Apart from personal
implications, it is also a crime against the society but in every case
of murder death penalty is not to be awarded.- Under the present
legal position, imprisonment for life is the normal rule for punishing
crime of murder and sentence of death would be awarded only in
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the rarest of rare cases. A number of factors are to be taken into
account namely, the motive of the crime, the manner of the assault,
the impact of the crime on the society as a whole, the personality -
of the accused, circumstances 'and facts of the case as to whether
the crime committed, has been committed for satisfying any kind
of lust, greed or in pursuancé of anti-social activity or by way of
organized crime, drug trafficking or the like. Chances of inflicting
the society with a similar criminal act'that is to say vulnerability of
the members of the society at the hands of the accused in future
and ultimately, mitigating and aggravating circumstances of each
case have to be considered and a balance has to be struck.”

39. Considering the facts of the present case, we take note of the fact that the

cause of incident was the dispute about the land, which stood in the name of
Sheikh Anwar, who was minor son of accused Sheikh Arif. Sheikh Munna
(deceased), who was the father of Shel_kh Arif had purchased the land and properties
in the name of minor Sheikh Anwar. Though the lands were owned by Sheikh
Anwar, but Sheikh Munna did net petmit Sheikh Arif to sell out the said lands.

Sheikh Arif though applied before the. Court of Additional Sessions Judge under
Section 7 of the Guardian and Wards Act for his appointment as guardian in respect
of property of his sons including Sheikh Anwar in place of his father Sheikh Munna,

yet the said application was dismissed by the Court holding that the property of ;

minor was more secure and safe in the hands of Sheikh Munna. It is on record
that accused Sheikh Arif had tried to' get the property of minor Sheikh Anwar
alienated through agreement of sale dated 21.3.2005 and sale deed dated 19.5.2006
in favour of Ikrar Khan and Ashraf Khan respectively. In view of the order passed
by the court in respect of guardlanshlp of Anwar against Sheikh Arif, he could
have been compelled to return the money received by him or his son for the said
transactions. It is also on record that Sheikh Munna had married fifth time to
Kaneeza Bi, who already had children from her former husband and who also
gave birth to Sheikh Alam after being married to Sheikh. Munna. The conduct of
deceased would have naturally hurt Shiekh Arif, as not only the property, but also
the love and affection of Sheikh Munna towards the family was parted. Though
the act of killing of Sheikh Munna, Sheikh Alam and Sheikh Shahid by accused
Sheikh Arif was apparently quite brutal and heinous, yet it was not committed for
satisfying any kind of lust, greed or in pursuance of any antisocial activity or by
way of an organized crime. Chances of repetition of such a criminal act at his
hands are also not present. He has no previous criminal record and he cannot be
described as a menace to society.

40, For the above reasons, in our opinion, it cannot be said that the case against
accused Sheikh Arif falls in the category of ‘rarest of rare cases” making him
liable for the extreme penalty of death. Though his act is condemnable, however,

L
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in our view, the normal sentence of life imprisonment for thc offence under Section
- ‘302 of the: Indian Penal Code would meet the ends of justice.

41. . “In the result, appeal of appel]ant Sheikh Arif is partly allowed. Death
sentence awarded to him by the trial Court is set aside and instead he is sentenced
to imprisonment for life under ‘Section 302 of the Indian Penal Code on all the
three counts. The conviction and seritences of other two appellants viz "Sheikh
Anwar and ‘Sheikh Saleem under Section 302 of the Indian Penal Code are upheld.
The sentence of imprisonment for life awarded to appellant Sheikh Arif and
sentence of rigorous imprisonment for 10 years awarded to other appellants, by
the trial Court, under Section 307 of the Indian Penal Code is however reduced to
the ngorous imprisonment for seven years. Accordingly, appeals are partly allowed.

42,  Criminal Reference - No.1/09 under Section 366 of the Code of Criminal

Procedure made by the learned Additional Sessions Judge, for confirmat:on of the

death sentence of accused Sheikh Arif is rejected. i

43. A copy of this judgment be kept in the record of Criminal Appeal No.2311/

"2008. - : : L
: Order accordingly.
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ARBITRATION CASE _
Before Mr. Justice Rajendra Menon

_ 14 May, 2009* .
LALIT OSWAL . . " ... Applicant
Vs L . . . - :
AXK. TRIVEDI & anr - .. Non-applicant

A. Arbitration and Conclllatwn Act (26 of 1996), Section 2(e) -
Court - Only a principal civil court of original jurisdiction and a High Court
which exercises ordinary original civil jurisdiction falls within the purview
of Court - Chief Justice or his nominee exercising power u/s 11(6) do not fall
in the category of Court. (Para 20)
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B. - Arbitration and Conciliation Act (26 of 1996), Sections 12, 14
& 15 - Appeal - Any person aggrieved by failure to challenge made u/s 12, is
required 1o wait till award is pronounced and can challenge the rejection of
his challenge only after the final award is made w/s 1 3(4) (Para 25)

*Arbitration Case No.3/2007 (Jabalpur)
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Cases referred :

(2005) 8 SCC 618, (2007) 4 SCC 451, AIR 1987 SC 2386 (2002) 7 SCC,
736, 2000(1) Arb.LJ 39 (AP), 2001(1) KarLJ 17, (2002) 2 SCC 388, AIR 2007
SC 465, (2008) 6 SCC 741.

V.R. Rao, Alok Aradhe with Shravan Rao & Jaideep Sirpurkar, for the
applicant.
Ashish Shroti & S.K. Shrivastava, for the non-apphcant

ORDER

RAJENDRA MENON, . :=As common questlons of law are mvolved in both
these applications, they are being considered and decided by this common order.

2. Arbitration Case No.3/2007 is filed under section 11(6) read with sections
14 and 15 of the Arbitration and Conciliation Act, 1966 (hereinaftér referred to as
the ‘Act’); whereas Arbitration Case No.14/2007 is filed under section 11(6) read
with section 15 of the Act.

3.  In Arbitration Case No.3/2007, applicant Lalit Oswal is Managing Partner
of M/s Lalit Construction Company, a Partnership Firm having its office at Durg,
District Chhatisgarh. The Firm is engaged in the business of execution of Civil
Works, which mainly includes construction of bridges. Respondent No.2 M/s Keti
Constructions Limited is a Company registered under.the provisions of Companies
Act and has its office at Indore. This Company is also engaged in the busmess
and execution of civil contracts.

4, It is stated that in the year 1999, Government of Maharashtra gave .a contract
to respondent No.2 for construction of a bridge alongwith approach road and
culverts at Koyana River, Satara, Maharashtra. The aforesaid work was awarded
to respondent No.2 under Built, Operate and Transfer Scheme. It is averred that.

applicant was appointed as Sub Contractor by respondent No.2 for the purpose of
executing some of the work- allotted to respondent No.2 by the Government of
Maharashtra. Accordingly, for the work assigned to the applicant by respondent
No.2 - Agreement A/] was entered into on 24.9.1999. Clause- 13 of the aforesaid
Agreement contained an arbitration clause for resolution of all disputes or
differences by reference to a sole arbitrator. It seems that certain dispute arose
between the parties i.e.. respondent No.2 and the present applicant in the matter
of execution of work and, therefore, the matter was referred to one Shri S.S.
Patwardhan, who was named as the sole arbitrator in the Agreement in question
, alongwith supplementary Agreement — Annexure A/2 dated 18.12.2000. When
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 the sole arbitrator named in the Agreement expressed his inability to function as

an arbitrator, with the consent of the applicant and respondent No.2, respondent

. No.l Mr. A K. Trivedi, a retired Chief Engineer, Public Works-Department, MP

was appointed as an Arbitrator. The Arbitrator commenced his proceedings and it
is the case of the applicant that the Arbitrator did not disclose all the material .
facts, which were relevant to be informed under section 12 of the Act, It is stated

that initially a declaration was made by the arbitrator that he has no interest in the

matter, but subsequently it transpired that certain criminal cases were pending
against him, he belongs to Indore city where respondents are residing and there

- was possibility of common friendship. It is further stated that when issues-were to

be framed, the arbitrator did not frame proper issues, application were filed for
framing proper issues, which were not properly considered and finally adjournments
on certain dates were also refused without any justification. Contending that the
Arbitrator has committed breach, which is a ground for challenge under section
12 of the Act and he has also committed certain acts due to which he can be
removed under section 13, challenge was made to the procedure of Arbitration
and when the Arbitrator rejected the challenge, this application is filed under section
11(6) read with sections 14 and 15, for termination of mandate and substitution of
arbitrator.. All the documents pertaining to the Agreement, the proceedings held
by the Arbitrator, the criminal case in which he was involved and other relevant
documents are available’on record and if required, shall be referred to'in detail
subsequently. -

5. As far as Arbitration Case No.14/2007 is conbemed, applicant was granted

. a contract by.respondent Railway Administration for supply of 65 mm stone Ballast

at Sleemnabad Depot vide Contract Agreement dated 3.3.2004. Clause 66 of the
Agreement contemplated an arbitration provision. Dispute arose between the
parties and, therefore, on 17.10.2005, the applicant invoked the arbitration clause
and m accordanee to the terms and conditions, requested the General Manager to
constitute an Arbitration Tribunal. When the request was not acceded to an’

application under section 11{6) of the Act was filed before this Court, being MCC

No0.525/2006. It is stated that the Arbitrator was appointed, but as the Arbitrator
was not proceeding in the matter within time and as the matter is being delayed,
prayer made is to terminate the mandate of the- Arbitrator and nominate a person
to constitute the Arbitration Tribunal by this Court.. Accordingly, in Case No.14/
2007, on the ground of delay being caused by the Arbitrator, prayer made is to
terminate the mandate and to appoint another Arbitrator under section 11(6) of
the Act. _ o ' ' -

6. Shri ' V.R. Rao and Shri Alok Aradhe, learfied Senior Advocates, referred to
the provisions of Sections 11, 12, 13, 14 and 15 of the Act and submitted that
when the ground of challenge contemplated under sections 12 and 13 are available
and when the Arbitrator acts in a manner, resulting in failure or impossibility to
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act, a mandate for termination of the Arbitrator contemplated under section 14
can be sought for and a prayer can be made under section 15 to terminate the
mandate and substitute the Arbitrator. Taking me through the facts that have
come on record evidencing the irregularity/illegality said to have been committed
by the Arbitrator, both the learned Senior Advocates submitted that it is a fit case
where the directions as sought for can be issued.

7. Shri Alok Aradhe, learned Senior Advocate, during the course of hearing
submitted that even though under sub-section (4) of Section 13, after the challenge
is rejected by the Arbitrator, the aggrieved party has to wait till the final award is
made to challenge the order. It is his contention that in a case falling under section
14(1), the application can be filed directly before this Court. It was emphasized
by him that the conduct of the Arbitrator in the matter of not disclosing the correct
facts with regard to pendency of the criminal case against him and various other
factors, creates a situation where the Arbitrator becomes de jure unable to perform
his function and, therefore, it is argued by him that this Court exercising power
under section 14 can terminate the mandate. It was argued by both the learned
Senior Advacates that the termination of the mandate by applying to the Court
contemplated under sub-section (2) of Section 14 means the Court, which has
appointed the Arbitrator or the Court, which has jurisdictionto appoint the Arbitrator
under section 11. According to learned counsel, an application under section 14(2)
would lie before this Court and it was emphasized by them that the definition of
‘Court’ appearing in section 2(e), so far as it relates to proceeding under section
14, would include the Court empowered to appoint the Arbitrator under section
11, of the Act.

8. Inviting attention of this Court to the principles laid by a Constitution Bench
of the Supreme Court, in the cases of S.B.P. & Company V. Patel Engineering
Limited and Another, (2005) 8 SCC 618; and, by another Bench in the case of
National Thermal Power Corporation Limited Vs. Siemens Atkeingesellschaft,
(2007) 4 SCC 451; Shri Alok Aradhe, learned Senior Advocate emphasized that
the Court teferred to in Section 14 would be this Court and the jurisdiction to
proceed in the matter is available only to this Court. By referring to the
observations made by the Supreme Court, in paragraph 7 and 18 in the case of
Patel Engineering (supra) and the principles laid down in the said judgment, Shri
Aradhe emphasized. that when the mandate of the Arbitrator is required to be
terminated for the grounds contemplated in the Act, this Court can pass appropriate
orders. Shri V.R. Rao, learned Senior Advocate, supported the aforesaid
contention and added that when the Arbitrator is appointed by the High Court or
the Supreme Court as the case may be under section 11, it cannot be conceived
that the Arbitrator can be removed by terminating his mandate by an inferior
court i.e.. the District Court. Accordingly emphasizing that the ‘Court’ defined
under section 2(e) of the Act for the purposes of sections 12, 13, 14 and 15 would
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mean the same Court, which has power to appomt the Arbitrator under section 11

or the High Court, both the learned.Senior Advocates argued that this Court has

" jurisdiction to entertain the application. That apart, pointing out bias and misconduct

committed by the Arbitrator, both learned Senior Advocates argued that it is a fit.
case where interference should be made and the mandate terminated.

-9, In suppart of the contention with regard to bias and misconduct by the

Arbitrator, Shri Alok Aradhe; learned Senior Advocate, invited attention of this
Court to judgment of the Supreme Court in the case of Ranjit Thakur Vs. Union
of India and Others, AIR 1987 SC 2386.

10.  Refuting the aforesaid contention and placmg reliance on the judgments of
the Supreme Court in the case of Grid Corporation of Orissa Limited Vs. AES
Corporation and others, (2002) 7 SCC 736; M. Mohan Reddy Vs. Union of
India and others, 2000(1) Arb. LI 39 (AP), R K. Agrawal and another V3.

B.PK. Johri and others, 2001(1) KarLJ 17; and referring to the definition of
‘Court’ as- contemplated under section 2(e) of the Act, Shri Ashish Shroti and

- Shri Sudhir Shrivastava argued that the ‘Court’ referred to in Section 14 would -

mean the principal Civil Court or the High Court having original civil jurisdiction
and not the Chief Justice or his nominee as envisaged under section 11 or the
High Court. It was argied by learned counsel for the respondents that the
applications filed are not mamtamable and the applicants, if aggrieved by rejection.
of their objection for termination of mandate are required to wait till passing of the
final award and thereafter they can challenge the rejection in accordance to the
procedure contemplated under section 34 read with section 37. It is argued. by
learned counsel for the respondents that the ‘Courts’ referred to in the Act will

- not include the Chief Justice or his nominee contemplated under section 11 and,

therefore, at this stage the application before this Court, which is only eripowered

to exercise jurisdiction under section 11 is not maintainable. Accordingly, learned

counsel for the respondents pray for rejection of this application.

11.  Ihave heard learned counsel for the parties at length and perused the record.

At this stage, before entering into the merits of the allegations levelled against the

Arbitration Tribunal’s and the grounds and reasons, which have been placed on

record seeking termination of the mandate, it is necessary first to address the-

" question of jurisdiction.

12.  The Act of 1996.is a comprehensive legislation intended to.resolve
international and commercial dispute by Arbitration and Conciliation in a speedy
manner. It is an Act to consolidate and amend the law relating.to international
commercial arbitration and domestic arbitration. The preamble of the Act clearly
indicates that after the modern law for commercial arbitration was adopted by the
General Assembly of the United Nations thiough the United Nations Commission
on International Trade Law (UNCITRAL), the recommendation was to consider
the Model Law and to establish a unified legal frame work: for fair, effective and
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early settlement of dispute arising in international and commercial activitiés. It is
because of the aforesaid reason that'the Arbitration Act of 1940 was replaced by
the present Act and if the Scheme of the present Act is scanned, it would be seen
that the Scheme contemplates a detailed procedure for speedy and effective disposal

of arbitration in the manner contemplated under the. Act. Section 11 of the Act -
contemplates a procedure for appointment of Arbitrator. Under the said scheme

pertaining to appointment of Arbitrator, it is the Chief Justice of a State; his nominee
(i.e. any person) or the institute designated by him, which is empowered to appoint
an Arbitrator for domestic arbitration and with regard to international arbitration it

is the Chief Justice of India or the person or institute designated by him, which is

to perform the function of arbitration. A perusal of Section 11 would indicate that

- - the power to appoint an arbitrator is hot conferred on any Court. Section 11 speaks
about Chief Justice or any person or institute designated by him. .

13. Sub section 2(e) of the Act defines a ‘Court’ and the same reads as under:

“2. (e) “Court” means the principal Civil Court of ongmal
j urisdiction in a dlstrlct and includes the High Court in exercise of
its ordinary original civil jurisdiction, having jurisdiction to decide
the questions forming the subject-matter of the arbitration if the
same had been the subject-matter of a suit, but does not include
any civil court of a grade inferior to such principal Civil Court, or
any Court of Small Causes.” - (Emphasis supplied)

Section 12 contemplates the grounds of challenge to the pérson appointed-

as Arbitrator and mandates the Arbitrator appointed to disclose any disqualification,
which he may have. Sub-section (3) of this section entitles the parties to challenge
the Arbitrator. The procedure for challenge contemplated under section 12 is

provided for in section 13, whereas section 14 deals with matters arising due to

failure or impossibility for an Arbitrator to Act. Section 15 provides detailed
procedure for termination of the mandate of the Arbitrator and substitution by
another Arbitrator. Section 16, which is provided in Chapter IV, deals with
“jurisdiction of the Arbittal Tribunal and competency of the Tribunal to decide
objections on its jurisdiction. On a perusal of the various provisions, particularly
sections 13 and 16, it would be seen that in the event of failure of challenge or
rejection of objection, the aggrieved person has to wait until the final award is
made and the decision on the objection to jurisdiction can only be challenged in an
appeal in accordance to Section 34 of the Act. However, certain matters, which
include objection with regard to acceptance of Jurlsdlctlon can be -challenged
under section 37 of the Act.

14. The same being the Scheme of the Act, it would be appropriatc at this
stage to consider the objection raised by the respondents with regard to tenability
. of the applications before this Court.

g
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15.  For the purpose of considering the objectron raised by the respondents

meaning of the term ‘Court’ defined under section 2(1)(0) and indicated in Sections
14, 34 and 37 would become relevant.- 1In the present cases meaning of the word-
‘Court’ referred to in section 14 may only be relévant, but as the word *Court’ is

~ used.in other sections also i.e.. under sections 34 and 37, it is appropriate to

consider the same also.

- 16. A'perusal of the deﬁnmon of ¢ Court as provided in Clause 2(1)(e) would

indicate that a ‘Court’ means the ‘the principal Civil Court of original jurisdiction
in a district and it includes the High Court; which exercises original civil jurisdiction
and having jurisdiction to decide questions forming the subject-matter of arbitration
in case the same has been subject-matter of a suit’.

17. Admrttedly, this -Court is presently exercising Junsdrctron as a person
designated by the Chief Justice under section 11(5) read with section 11{6) of the

Act. The questlon therefore, would be as to whether the Chref Justice or his.

nominee or the institute designated by the Chief Justice under sectron 11 would be
a Court for the purposes of section 14(2) also.

‘ 18, Shri Alok Aradhe, lp_arned Senior Adv&cqte, placing reliance on the
_ principles laid down by the Constitutional Bench in the case of Patel Engineering

(supra) emphasized, that over-rulmg an-earlier judgment of the Supreme Court in
the case of Konkan Railway Corporation Limiteéd Vs. Rani Construction (P)
Limited, 2002 (2) SCC 388, the’ Constltutlonal Bench has held that the orders
passed by the Chief Justice ot his riominee exercising jurisdiction under section 11
are not administrative in naturé, but, they are judicial orders passed exercising
judicial'powers and, therefore, it is subniitted by him that the word ‘Court’ indicated

* in'the Act and defined in. sectlon 2(e) ‘would mclude thrs Court while exercising .-

powers under section 11(6). .
19.  The question is as to-whether the aforesaid contentlon of Shn V.R. Rao and

- Shri'Alok Aradhe, learned Sénior Advocates, are correct or not? Answer to the

aforesaid question can be found if the principles laid down by the Supréme Court
in paragraph 13, in the case of Patel En gineering (supra) is scanned. In paragraph
13, 1t has been so held by the Supreme Court: Be®

“13. It is common ground that the- Act has adopted the
UNCITRAL Model Law ‘on International Commercial Arbitration,
but at the same-time, it has made some departures from the model
law. Section 11 is in the place of Article 11.of the Model Law. The.
Model Law provides for the making of a request under Article 11
to “the court or other authority- specified in*Article 6 to take the
necessary measure", The words in.Settion 11 of the Act are "the

Chief Justice or the person or institution designated by him". The
fact that_instead of the court. the powets are conferred on the
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Chief Justice. has to be appreciated in the context of the statute.
'Court' is defined in the Act to be the principal civil court of original

- jurisdiction of the district and includes the High Court in exercise

of its ordinary original civil jurisdiction. The Principal Civil Court
of original jurisdictibn is normally the District Court. The High

Courts in India exermsmg ordmagj ongmal civil junsdlctmn are

not too many. So in most of the States the court concerned would -

be the District Court. Obviously, Parliament did not wantto confer
the power on the District Court. to entertain a request for
appointing an arbitrator or for constituting an Arbitral Tribunal

under Section 11 of the Act. It has to be noted that under Section

9 of the Act. the District Court or the High Court exercising original
jurisdiction. has the power to'make interim orders prior to, during

or_even post arbitration. It|has also the power to entertain a
challenge to the award that may ultimately bé made. The framers
of the statute must certainly be taken to have been conscious of
the definition of '‘court' in the Act. It is easily possible to
contemplate that they did not want the power under Section 11 to
be conferred on the District Court or the High Court exercising
original jurisdiction. The intention apparently was to confer the
power on the highest judicial authority in the Staté and in the
country, on Chief Justices of High Courts and on the Chief Justice
of India. Such a provision is necessarily intended to add the greatest
credibility to the arbitral process. The argument that the power
thus conferred on the Chief Justice could not even be delegated to
any other Judge of the High Court or of the Supreme Court, stands

negatived only because of the power given to designate another. -

The intention of the legislature appears to be clear that it wanted
to ensure that the power under Section 11(6) of the Act was
exercised by the highest judicial authority in the concerned State
or in the country. This is to,ensure the utmast authority to the
process of constituting the Arbitral Tribunal.”
(Emphasis supplied)
Thereafter, in paragraph,18, it is held as under:
“18. Ttis true that the power under Section 11(6) of the Act

is riot conferred on the Supreme Court or on the High Court. but it
is conferred on the Chief Justice of India or the Chief Justice of

“the High Court. One possible reason for specifying the authority

as the Chief Justice, could be that if it ‘were merely the conferment
of the power on the High Court, or the Supreme Court, the matter
would be governed by the‘normal procedure of that Court, including

s
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the right of appeal and the Parliament obviously wanted to avoid
that situation, since one of the objects was to restrict the

interference by Courts in the arbitral process - Therefore, the power
was conferred on the highest judicial authority in the country and
in the State in their capacities as Chief Justices. They have been
conferred the power or the right to pass an order contemplated by
Section 11 of the Act. We have already seen that it is not possible
to envisage that the power is ‘conferred on the Chief Justice as
persona designata. Therefore, the fact that the power is conferred

- on the Chief Justice, and not on the court presided over by him is
not sufficient to hold.that the power thus. conferred is mefely an
administrative power and is not a judicial power.”

(Emphasis supphed)

20, It is clear from the aforesalcl enunciation of" law and Scheme of the Act that.
itis onlya principal Civil Court of original jurisdiction, ‘which s normally the District
Court and a High Court which exercises ordinary original civil jurisdiction that fail
within the purview of Courts as defined under section 2(¢) and the Chief Justice
or his nominee exercisirig power under section 11(6) do not fall in the category of
‘Court’ defined under section 2(e). This aspect of the matter is evident from the
principles laid down by the Supreme Court in paragraph 13 reproduced hereinabove,
partlcularly with regard to the highlighted portion and when the observations made
in paragraphs 19 and 20.are considered. The purpose of the Act, the reasons for
. empowering the Chief Justice 10 nominate an Arbitfator and various other factors,
which are considered by the Supreme Court in the aforesaid case cleatly indicates
that the contention of Shri V.R. Rao and Shri Alok Aradhe, learned Senior
Advocates is not tenable.

21.  Further reference in this regard may be madc to the observations and the

priniciples laid down by the Supreme Coutt in paragraphs 40 and 41 of the said

- judgment. It may also be relevant to refer fo Clause (vi) nd the conclusion made

- by the Constitution Bench in paragraph 47 of the said judgment, which reads as
under:

“(vi) Once the matter reaches the arbitral tribunal or the sole

arbltrator the High Court would not interfere with orders passed

by the arbitrator or the arbitral tribunal durmg the course of the

arbitration proceedings and the parties could approach the court

only in terms of Section 37 of the Act or in terms_of Section 34 of

_the Act.” " (Emphasis supplied)
22. Inthe case of Grid Corporation of Orissa Limited (supra) relied upon by
Shri Shroti, even though it is held that the Chief Justice or his designate exercising
power under section 11(6) is not a Court and, therefore, a conjoint application
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under section 11(6) read with section 14 would not lie, but the said judgment is

mainly passed on the principle that the Chief Justice or his designate Judge does

not discharge judicial functions in view of the law laid down in the case of Konkan -

Railway Corporation Limited (supra), which judgment has been over-ruled by
the Constitution Bench in the case of Patel L‘ngmeermg {supra).

23. However, the Supreme Court has’ agaln considered the meaning of the word
“Court’ a§ contained in Clause 2(1)(e), in the case of M/s Pandey & Co. Builders

Private Limited Vs. State ofBJhcrr and another, AIR 2007 SC 465, and in -

paragraphs 16 and 17, the matter is so dealt with:

“16. Unlike the 1940 Act,-the Arbitrator is entitled to
determine his own Junsdlcnon In the event, the Arbifrator opines
that he has jurisdiction in the matter, he may proceed thcrew1th,
which order can be challenged along with the award in terms of
Section 34 of the 1996 Act. If the Arbitrator opines that he has no
jurisdiction to hear the matter, an _appeal lies before the court.
'Court' has been defined in SCCthﬂ 2(1)(e) of the 1996 Act in the
following terms:

“Court" means the principal Civil Court of original jurisdiction in
a district, and includes the High Cotift in exercise of its ordinary original ./
civil jurisdiction, having jurisdiction to decide the questions forming
- the subject-matter of the arbitration if the same had been the subject-
matter of a suit, but does not include any ‘civil court ofa gradc inferior
to such principal Civil Court, or any Court of Small Causes;"

17. Itis not dlsputed before us. that the Patna High Court
does not exercise any original civil jurisdiction. The definition of
"court" as noticed hereinbefore means the Principal Civil Court of

. original jurisdiction in a district and includes the High Court which
exercises the original civil jurisdiction. If a High Court does not
exercise the original civil jurisdiction, it would not be a ‘court' within
the meaning of the said provision. Constitution of the courts vis-a-
vis the hierarchy thereof is governed by the 1857 Act, Section 3
whereof reads as under: -

"3, Classes of Courts - There shall be the following classes
of Civil Courts under this Act, namely: - :

(a) The Court of the District Judge;
(b) The Court of the Additional Judge; '
(c) The Court of the Subordinate Judge; and,

(d) The Court of the Munsif."
{Emphasis supplied)

ot
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Fmally, the followmg observations are made in paragraph 25, after taking

. note of the Jaw laid down in the. case of. Patel Engzneermg (supra)
“25. " An order passed by a Chief Justice or his nominee under .

sub-section (6) of Section 11 of the 1996 Act may be a judicial
order, as has been held by a Seven-Judge Bench of this Court-in
SBP & Company Vs. Patel Engineering Ltd and another (supra)
but the same does not take away the effect of the appellate’
jurisdiction to be exercised by a court under sub-section (2) of
Section 37 of the 1996 Act.” : '

In the case of Bharat Cokmg Coal Limited Vs. Annapurna Construction,
(2008) 6 SCC 732, the judgment in the case of Patel Engtneermg (supra) is
again considered and the principle reiterated .

The question is again considered in Garhwal Mandal Vikas Nigam Limited
Vs. Krishna Travel Agency, (2008) 6 SCC 741, and the matter is:so dealt with in
paragraph 9:

“9.  There is another facet of the problem The party will
be.deprived of the right to file an appeal under section 37(1)(b) of
the Arbitration and Conciliation Act. This means that a valuable
right of appeal will be lost. Therefore, in the scheme of things, the
submission of the learned counsel cannot be accepted. Taking this

arguinent to a further logical conclusion, when the appointment is
made by the High Court under Section 11(6) of the Arbitration
and Conciliation Act, then in that case, in every appointment made

by the High Court in exercise of its power under Seetion 11(6),
the High Court will become the Principal Civil Court of Original
Jurisdiction, as-defined in Section 2(1)(e) of the 1996 Act. That is "

certainly not the-intention of the legislature. On_ce an:arbitrator is
appointed then the appropriate forum for filing the award and for
challenging the same. will be the Principal Civil Court of Original

Jurisdiction. Thus, the parties will have the right to move under
section 34 of the 1996 Act and to appeal under section 37 of the
1996 Act. Therefare, in the scheme of things, if appointment is
made by the High Court or by this Court, the Principal Civil Court
of Original Jurisdiction remains the same-as contemplated under
section 2(1)(e) of the 1996 Act.” -

{Emphasis supplied)

'24. A conjoint reading of the judgments in-the cases referred to hereinabove

would clearly indicate that it is only a High Court that exercises original civil
jurisdiction, which would come within the meaning of the word ‘Court’ as defined
under, section 2(¢) and as the High Court of Madhya Pradesh does not exercise
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* any original civil jurisdiction, it would not be a ‘Court” for the purpose of Section
2(1)(e) of the Act. The legislative intent and various other factors that are apparent
_on going through the judgments of the Supreme Court, in the cases referred to
hereinabove, would clearly indicate that the Chief Justice or his nominee (i.c..
any person) or the institute designated by the Chief Justice is not a “Court’
envisaged under section 2(1){¢) and it is only those High Court's which exercise
original civil jurisdiction that come within the purview of “Court’ defined in the Act.

25.  In that view of the matter, this Court finds much substance in the objection '.

raised by the respondents with regard to maintainability of the applications under
section 14 and 15, this Court only exercises jurisdiction under section 11(6) of the
‘Act and, therefore, is not a ‘Court’ within the meaning of Section 2(1)(e). That
apart, it may further be taken note of that under the Scheme of the Act of 1996,

any aggrleved person, who is aggrieved by failure to the challénge made under

section 12, is required to wait till the award is pronounced and can challenge the .

rejection of his challenge only after the final award is made under section 13(4).
It is only the orders contemplated under section 37, which are appealable, and in
such cases the appeal would lie to a Court authorized by law to hear appeals from
an original decree of the Court passing the order.

26. Considering the totality of the circumstances and the material available on
record, I am of the considered view that the present application filed under section
11 read with sections 14 and 15 is not maintainable and, therefore, finding substance

in the objection raised by the: respondents both these apphcatlons have to be rejected.

27. In view of the aforesaid, it is not appropriate to go'into the merits of thie
matter argued by Shri V.R. Rac and Shri Alok Aradhe, learned Senior Advocates,
now in these applications.

28.  Accordingly, the applications are rejected.
Application rejected.
I.L.R. [2009] M. P, 1836
MISCELLANEQUS CRIMINAL CASE
Before Mr. Justice N.K. Mody

25 February, 2009* : .
ABHILASHA AGNIHOTRI ... Applicant
Vs. ' ,
DILIP ... Non-applicant

Negotiable Instruments Act (26 of 1881), Sections 138 & 145 -

Complaint for dishonor of cheque - On the basis of evidence of complainant
on affidavit, cognizance was taken by the Court - Petition for quashment of
criminal case on the ground that statement of complainant was not recorded

ALCCo No. 394472008 (Tadore)
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and agamst which liability cheque was issued not mentioned in complaint -
Held - U/s 145 evidence of complainant can be recorded on affidavit and
Court can on the application of the prosecution or the accused summon and
examine any person giving evidence on affidavit - Since cheque was issued
and the amount was unpaid despite demand notice, no illegality has been
committed by the Court in taking cognizance against applicant on the ground
that -complainant failed to mention in the complaint that cheque was against
which liability - Comp[amt can not be dismissed - Petition dismissed.

) (Paras 6 to 8)
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Cases referred : _ _
2008(2) DCR 164, 1995 CrLJ 715.

 S.K. Onkar, for the applicant. -
Amit Sisodiya, for the non-applicant.
ORDER

N.K. Mopy, J. :—Prayer in this petition is fdr quashmenf of criminal case
No.37/3008 pending in the Court of JMFC, Kannod, District-Dewas whereby.
cognizance was taken by the learned Court below against the petitioner under

‘Section 138 of Negotiable Instruments Act, 1881 (which shall be referred

hereinafter as “NI Act™).

2. Short facts of the case are that respondent filed a complaint against the
petitioner under Section 138 of NI Act in the month of January, 2008 alleging that

- a cheque of Rs.45,00,000/- was issued by the petitioner in favour of respondent.
~ Upon presentation the said cheque was dishonoured and the amount was not paid

by the petitioner inspite of notice of demand. It was alleged that petitioner has
committed the offence which ts punishable under Section 138 of NI Act. After
filing of the complaint cognizance was taken by the learned Court below against
which the present petition has been filed.

3. Learned counsel for the petitioner argued at length and submits that the
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impugned order passed by learned Court below is illegal and deserves to be set-

aside. It is submitted that since no statement of-respondent was recorded under

Section 200 and 202 of Cr.P.C., therefore, the complaint filed by the respondent

deserves to be dismissed. It is submitted that it is no where stated in the complaint

that the amount of Rs.43,00,000/- was against which liability. Learned counsel for

the petitioner placed reliance on a decision of Bombay High Court in the matter of

Roy Joseph Creado Vs. SK Tamisuddin 2008 (2) DCR 164 wherein Bombay -
High Court has observed that “ver:f ication of the complaint U/s 200 of iThe

CrP.C. is necessary. The purpose of such verification is to determine prima-
Jacie truth into the allegations made in the complaint. The verification of
complaint is essential U/s 200 of the Cr.P.C. before taking cognizance of the

offence not only with a view to find out prima facie truth but also in order to

identify the person who, in case the prosecution is found to be frivolous or

mala fide, would be liable to answer the charge of perjury or to indemnify

the accused persons.” On the strength of aforesaid decision learned counsel for

the petitioner submits that the petition filed by the petitioner be allowed and the

proceedings initiated against the petitioner be quashed.

4, Learned counsel for the respondent submits that since cognizance has been
taken by the learned Court below, therefore, the petition is not maintainable at this
stage. So far as statement of respondent under Section 200 of Cr.P.C. is concerned,
learned counsel submits that in view of Section 145 of NI Act it is not necessary
to record the statement of complainant under Section 200 of Cr.P.C. It is- submitted
that for the purpose of constituting the offence under Section 138 of NI Act
sufficient facts are on record. It is submitted that even if, it is assumed that the.
statement of respondent has not been recorded under Section 200 and 202 of
Cr.P.C, then too, no prejudice has been caused to the petitioner. For this contention
reliance is placed on a decision of Karnataka High Court in the matter of Mallapa
Sangapa Desai Vs. Laxmanappa Basappa Whoti 1995 CRI.L.J. 715 wherein
Kamataka High Court in the matter where complaint under Section 138 of NI
Act was filed, held that “though this procedure adopted by the Magistrate is
in violation of the provisions of Section 200 Cr.P.C. and is therefore an
irregularity, the question that would arise for consideration is whether an
account of the improper examination of the camplainant the order issuing
process could be set aside at the instance of the accused petitioner. It was
further observed that as no prejudice is caused to the accused on account of
the above irregularity the defect gets cured under Section 465 Cr.P.C. and
that the order cannot be set aside on that score.” On the strength of aforesaid
decision lcarned counsel for the respondent submits that the order passed by learned
Court below is just and proper and the petition filed by the petitioner be dismissed.

5. Section 145 of NI Act which has come in force by the Act No.455/2002
with effect from 06/02/2003 reads as under :-
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145, Evidence on affidavit. - (1) Notw1thstanding anything
contained in the Code of Criminal Procedure, 1973 (2 of 1974),
the evidence of the comp lainant may be given by him on affidavit -
and may, subject to all just exceptions be read in evidence i In-any
enquiry, trial or other proceedmg undor thc said Code.

(2) The Court may, 1f it thinks. fit, and shall, on the
apphcatlon ofthe prosecutxon or the accused, summon-and examine
any person giving evldenoe on afﬁdav;t as to-the facts contamod
therein. :

6. From porusal of aforesaid Section, it is évident that tho evidence of the
complamant can be recorded on affidavit and as per sub-section (2) of section.
145 of NI Act the ‘Court may, ‘if it thinks fit, and shall, on the apphcatlon of the
prosecutlon or the accused; summon and examine. any pcrson glvmg ewdence on
affidavit as-to the facts contained therein. -

7. Inthe ptesent case affidavit has been ﬁled by the respondent So far as law

laid down by Bombay High Court in the matter of Roy Joseph Creado (Supra) is
concerned, the case is not apphcable in thé present case because in that case the
cheque was ‘dated 20/06/2001 and the complaint was also filed under, Section 138
of NI Aétin the year 2001 while Section 145 has been inserted in the NI Act in
Chapter 17 on 06/02/2003. So far as another submission made by learned counsel -
for the petitioner that it is no where stated by the respondent that cheque amount
of Rs.45,00,000/- was against which liability i3 concerned, Section 138 NI Act
lays down thiat any cheque drawn by a person on an account mamtamed by him
with a banker for payment of any amount of i money to another person from out of

. that account for the discharge, in whole or in part, of any debt or other liability.

Since the cheque was issued by the petmoner and the same was unpzud inspite of
demand of notice, this Court is of the, opmlon that no illegality has been committed

. ‘by learned Court below in takmg the cogmzance against the pennoner

8. Inthe op:mon of this Court at this stage, ‘the complaint cannot be dismissed

or chargos cannot be quashéd only on the account that respondent lias failéd to

mention in the complaint that-the chéque was against which liability. However, it
is made clear that in evidence petitioner is at liberty to demonstrate that the cheque
was against no liability by cross-examining the complainant and other witnesses
who shiall be examined by the respondent and also by leading the defence evidence.
In view of this, pet:tlon filed by the potmonor stands dlsmlssed C.C. as per rules.

Pentmn dismissed.
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- MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice N.K. Mody -

18 March, 2009*
SHAFIQ : . ... Applicant
Vs. '
STATE OF M.P. & anr. - - ... Non-applicants

Criminal Procedure Code (2 of 1974), Section 427 - Applicant
convicted in two complaints u/s 138 of Negotiable Instruments Act, 1881 -
Appeals also decided simultaneously - Application for direction to run
sentences concurrently - Held - Two complainis were filed by non-applicants
against applicant - Trial and appeals were decided simultaneously - Sentence
awarded in both the cases should run concurrently .- Petition allowed. -

(Para 9)
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Cases referred :

2007(1) Crimes 50(50), AIR 1988 SC 2143, 1989 MPLJ 116, 2004 CrLJ
2945, 2007 CrLT1 591, AIR 1988 SC 2143,

M.S. Chouhan, for the applicant.
C.R. Karnik, Dy.G.A., for the non-applicant No.1.

ORDER

N.K. Moby, J. :~This is a petition U/s. 427 read with Section 482 Cr.P.C.
wherein the prayer is, that the sentence awarded to the petitioner in Cr.A. Nos.167/
07 and 168/07 decided on 22/01/08 by XVIIIth Additional Sessions Judge, Indore
whereby petitioner was convicted U/s 138 of Negotiable Instruments Act (which
shall be referred hercinafter as an Act) for a period of one year and fine of
Rs.75,000/-and in default further conviction of three months be directed to run
concurrently

2.  Mr.MS. Chouhan. learned counsel for petitioner argued at length and submits
that upon filing private complaints case was registered against the petitioner and
petitioner was convicted U/s 138 of the Act for a period of one year with fine in
each of the case. It is submitted that the conviction was maintained in Cr.A. No.
167/07 & 168/07 vide judgment dated 22/01/08 by XVII ASJ, Indore. It is submitted

*M.Cr.C. No:1598/2009 (Indore)

L
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that the revision petition filed by thé petitioner before this Court which was

numbered as Cr.R. No.903/08 was dismissed vide judgment dated 23/09/08. It is

- submitted that in both the _cases the nature of offence was one and in both the

cases the complainant was respondent No.2. It is submitted that since there were
two cheques, therefore, the petitioner was prosecuted separately and the order of
conviction was also passed separately. It is submitted that the petition filed by the
petitioner be allowed. :

3. Learned counsel for respondent No. 1 submits that sifice the petitioner has
not prayed that the conviction be directed to run concurrently at the time of trial
and also in appeal, therefore, at this stage the petition filed by the petitioner is not
maintainable and deserves to be dismissed. Learned counsel placed refiance on a
decision in the matter of MR. Kudva Vs. State of Andhra Pradesh: Reported in
2007(1) Crimes 50(50). It 15 submitted that petition filed by the petitioner be
dismissed.

4. Section 427 of Cr.P.C. lays down that in a case where a person already
undergoing sentence of imprisonment is sentenced on a subsequent, such
imprisonment shall commence at the expiration of the imprisonment to which he
has been previously sentenced, unless the Court directs that the subsequent
sentence shall run concurrently with such previous sentence.

5.  .In the matter of Mohd. Akhtar Hussain alias. Ibrabim Ahmed Bhatti Vs.

Assistant Collector of customs. Reported in AIR 1988 SC 2143 wherein Hon’ble

Apex Court has held that where the accused was caught red-handed in the first
case under Gold (Control) Act and was awarded maximum sentence after pleading
guilty and in the second case under the Customs Act was also awarded maximum
sentence -after pleading guilty which was to run consecutively, the accused was
surely entitled to complain for giving the maximum sentence. It is no doubt true
that the enormity of the crime committed by the accused is relevant for measuring
the sentence. But the maximum sentence awarded in one case against the same
accused is not irrelevant for consideration while giving the consecutive sentence
in the second case although it is grave. The Court has to consider the totality of
the sentences which the accused has to under;,o if the sentences are to be
consecutive. In the matter of Shersingh Vs. Sta!e of MP.. Reported in 1989
MPLJ 116 wherein a full bench of this Court had a occasion to consider that
whether a prayer U/s 427 Cr.P.C. can be exercised by this Court while. exercising

inherent Jurxsdlctlon U/s 482 Cr.P.C. and in case where accused was convicted
for two distinct and scparate offence and'sentences passed by two different Courts

it was held that High Court under exercise of its inherent jurisdiction is competent
to issue such direction. It was further held that High Court has power in appropriate
cases to entertain an application under Section 482 of the Code by invoking its
inherent powers at any time subsequent to the decision in a given case even if the
trial Court or the appellate or revisional Court has failed to exercise its discretion
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under Section 427(1) of the Code. In the matter of Mohan Bhanudas Mohite
Vs. State of Maharashtra, Reported in 2004 Cri. L. J. 2945 whercin Bombay
High Court in a case where accused was convicted and sentenced in sessions
case while he was undergomg senitence, he was convicted and sentenced in another
sessions Casc, it was held that the order of Court to make two sentences to run
concurrently as proper as the accused was convicted under NDPS Act and section
32-A of the Act prohibits suspension, remission or commutation of sentence. In
the matter of Paramjeet Singh Vs. State of Rajasthan. Reported in 2007 Cri, L.
J: 591 wherein in a case where the accused was convicted in three different
criminal cases U/s 379 IPC it was held that the ends of justice would be met in
directing substantive sentences for offence U/s 379 IPC in the three Criminal
Cases to run concurrently. . :

6. So far as the law laid down by the Hon’ble Apex Court in the matter of MR
Kudva (Supra) is-concerned is quite distinguishable. In that case against the
judgment of conviction which was maintained by the High Court. Special Leave
Petition was filed before the Hon’ble Apex Court which was also dismissed and
thereafter the application U/s 427 Cr.P.C. was filed and in that circumstances
Hoxi’ble Supreme Court has observed that the application filed U/s 482 read with
Section 427 Cr.P.C. after dismissal of special leave petition is not maintainable. In
the present case it is not the situation. No SLP has been filed, therefore, the law
laid down by Hon’ble Apex Court in the matter of MR. Kudva (Supra) is not
applicable to this case.

7. In the matter of Mohd, Akthar-alias lbrahim Ahmed Bhatti Vs, Assistant

Collector of Customs (Prevention).. Ahmadabad, Reported in AIR 1988 SC
2143 wherein Hon’ble Apex court held as under: .

The basic rule of thumb over the years hds been the so
called transactions rule for concurrent sentences. If a given
fransaction constitutes f\vo. enactments generally, it is wrong
fo have consecutive sentences. It is propef and legitimate 10
have concurrent sentences. But this rule has no application if
the transaction relating to offence is shot the same or the faots
constitufing the two offences are quite different.

8. In the matter. of State of Punjab Vs. Madan Lal passed in Cr.A. No. 529/
04 decided on 5th March 2009 in a case wherein the convictions were in terms
of Section 138 of the Negotiable Instruments Act, 1881, the High Court noted
that all the transactions related to the family of the respondent and the matter
related to different cheques issued by the respondent to the complainant party.
For this purpose separate complaints were filed. The High Court accordingly
directed that the sentence imposed by learned Additional Sessions Judge and SDM
Magistrate were to run concurrently was affirmed by the Hon’ble Apex Court.

T
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9. In the present case resPcmdent No.2 Imtlated two criminal complaints U/s
138.of the Act against the petltloner and in both the cases the allegation was that *
-the cheque of ‘Rs.50,000/- in each of the case issued by the petitioner was
dishonoared. Both the criminal cases were numbered as Cr.Case Nos. 3539/07
and 3540/07 and both the cases was decided by the learned IMFC on 17/02/07.
and in both the cases the appeal filed were numbered as Cr.A. Nos. 167/07 and

168/07 and both the appeals were simultancously decided vide ]udgment dated -

22/12/08. In the facts and circunistances of the case and also kecping in view the
nature-of offence and also the fact that in both the cases petitioner was prosecuted
upon the complaint of respondent No.2, this Court is of the view that in the interest
of justice it is necessary to direct that the sentence awarded in both the cases

- should run concurrently. In view of this petition filed by the petitioner is allowed

and it is directed- that the sentence awarded to the petitioner in Criminal Case
Nos-3539/07 and 3540/07 by IMFC, Indore vide judgment dated 17/02/07 whereby
the petitioner was directed to be sentenced for a period of onhe year \Vlth fine.
shall run concurrently. -

With the aforesaid observatlons -petition stands disposed of.

C.C. as per rules.

Peri fr‘oh allowed.
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MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice A.P. Simvastava

, 12 May, 2009* c :
BHEEM SINGH BHADORIYA - . o - Applicant
Vs. ’
STATE OF M.P. Non—apphcant

Criminal Procedure Code, 1973 (2 of 1974), Section 438 - Anticipatory
Bail - Mamtamabthty Applicant granted bail - Bail bonds cancelled and
non-bailable warrant of arrest issued as he Jailed to appear ‘béfore trial
Court - Held - Anticipatory bail application not maintainable - He has remedy
to approach the Court for recalling the order. ) . (Para 14)
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Cases referred :
1995 MPLJ 296, 2000{1) MPHT 409 2001(4) MPLJ 449, 2004(3) MPLJ
.40, 1998 CrLJ 1762, AIR 2005 SC 1037

Anil Mishra, for the applicant.
S.P Bha!nagar PL:, for the non—apphcant/State

ORDER

A.P. SHRIvASTAVA, J. :~This is first application under Section 438 of Cr.P.C.
filed by the applicant against the order dated 28.02.2009 passed by the Additional
Judge to the Court of First Additional Sessions Judge, Gwalior, in ST No. 210/08.

2. The applicant, carlier, was arrested by Police Station ‘Hujrat Kotwali, under
Sections 420, 467, 468, 469, 471 of IPC and was enlarged on bail. By the impugned
order, one application filed on behalf of the applicant for exempting the appearance.
before the court was rejected. The court observed that the witness was present
and on the last date also the applicant was not present. The presence of the
applicant was required for identification of the victim, therefore, the application
for exemption was rejected and the court forfeited the bail bonds of the applicant
and issued non-bailable warrant.

3. The questlon for considerafion arose whether in such circumstances thc
benefit of provision of Section 438 of Cr.P.C. can be extended to the applicant ?

4. It is submitted by the counsel for the apphcant that due to accident, the
applicant could not appear before the court and as the non-bailable warrant has
been issued by the court, therefore, there is apprehension of arrest. In support of
his_contention, he relied on various citations out of which full bench decision of
this Court is referred in the case of Nirbhay Singh and another Vs. State of
M.P. reported in-1995 MPLJ 296 in which the ratio is decided in para 14 and 15
which are as follow: '

“14, In our opinion, the conflict between an order of
anticipatory bail and non-bailable warrant has to be met in a
pragmatic manner striking a balance between individual’s right to
personal freedom and the invocation of right of the police and the
procedure required to be followed by a Magistrate. Where an order
of anticipatory bail is passed after issue of non-bailable warrant
of arrest by a Magistrate, the duty of the police officer entrusted
with execution of the warrant would be to arrest the person and
produce him before the Magistrate who thereupon shall deal with
the accused as required by the order of anticipatory bail.

15. In view of what we have indicated above, we are in
respectful agreement with the view taken by the High Court of
Punjab and Haryana that an application under Section 438, Criminal
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Procedure Code would be maintainable even after the Magistrate
issued process under Section 204 or at the stage of committal of
the case to the Sessions Court or even at a subsequent stage, if
circumstances justify the invocation of the provision. This is not to
say that the jurisdiction under Section 438 .of the Code is to be
freely exercised without reference to the nature and gravity of
the offence alieged, the possible sentence which may be ultimately
imposed, the possibility of inference with the investigation or the
witnesses and public interest. With great respect, we are unable
to agree with the view taken by the High Court of Rajasthan.”

5. He has also relied on Yogendra Singh Vs. State of M.P. through F.S.
Ucchehara, Distt. Satna reported in 2000 (1) MPHT 409 and Arun Kumar Vs.
State of M.P. reported in 2001(4) MPLJ 449, It is submitted that both these
judgments are of the same Bench.

6.  He also relied on Yuvraj Gaud Vs. State of MP and another reported in
2004(3) MPLJ 40. In case of Yuvraj Gaud (supra) the point for issue was
different. In that case, the accused charged under sections 420, 467, 468, 471 and
120-B, Indian Penal Code, seeking anticipatory bail. The accused was summoned
initially through bailable warrant in a private complaint case and subsequently by
a warrant of arrest. Accused was a Government servant. Looking to the allegations

- in the private complaint, second application for grant of anticipatory bail allowed

on certain conditions.

7.  Now, I will discuss the case of Yogendra Smgh (supra) and 4run Kumar
(Supra). In the case of Yogendra Singh (supra), it was observed by this court
that an application for anticipatory bail in respect of accusation of a non-bailable -
offence, by a person who was already released on bail or anticipatory bail in
respect of accusation of that very non-bailable offence, is not maintainable, when
warrant of arrest is issued by a Court against him as he defaulted in appearance
while on bail or anticipatory bail. Such person may take steps under Section 70(2)
of Cr.P.C. for recall/cancellation of warrant or he may assail the order issuing
warrant against him before the higher courts.

8.  Inthe case of Yogendra Singh (supra), the full bench de<:1s1on of this court
reported in Nirbhay Singh (supra) has also been discussed in detail in para 3, 7,
and 8. The court also- observed that there are stages wherein an accused can
apprehend arrest. These would conceptually engulf ‘subsequent stages’ but would
not cover a stage where an accused, who has availed the privilege of anticipatory
bail or regular bail and failsto appear before the Court on the dates fixed for trial
and in a way abuses his liberty. Regarding the stage, in case of Natturasu and
others v. The State reported in 1998-Cr.L..J. 1762 (Madras High Court) in which
it is observed as under:
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92. The above five contingencies involve different stages.

As seen earlicr, once the person accused of is released on

. anticipatory bail-or on bail at one stage, the operation of the bail

continues till the conclusion of trial. Therefore, the person, who is

already on bail or anticipatory bail,.cannot be entitled to apply for

a fresh anticipatory bail in respect of the same accusatmn in other
stages.

93. For instance, if a person, ‘who is already on bail, did not
appear before the Court and that therefore, the Court issues
warrant of arrest, then the said person will certainly have the
apprehension of arrest.

94, Bat, in such a situation, the accused is not entitled-to file
an application for anticipatory bail, because he is already on bail
or anticipatory bail in respect of the accusation of non-bailable
offence. He shall, in such circumstance, have to take steps to
recall the warrant. ‘

95. Therefore, the application for anticipatory bail would not deal
with the situation, wherein thé accused had appeared before the Court,
in relation to the case in which he already obtained the bail.

96. In other words, t_l:w application under Section 438, Cr. P.C.
being dealt with only relates to the apprehension of arrest for the
accusation of non-bailable offence only one.

9. In case of Arun Kumar (supra), the matter was different. It was observed
that when Magistrate takes cognizance in respect of non-bailable warrant and
- even issues summons, the accused would be entitled to move compétent court for
grant of anticipatory bail and the same application would be mairtainable.

10. In Adri Dharan Das v. State of W.B. reported in AIR 2005 SC 1057, it
was observed by the Apex Court that the object which is sought to be achieved by
S.438. The power exercisable under S. 438 is somewhat extraordinary iri ¢haracter
and it is only in exceptional cases where it appears that the pérson may be falsely
implicated or where there are reasonable grounds for holding that a person accused
of an offence is not likely to otherwise misuse his liberty then power is to be
exercised under S. 438. The use of expression 'reason to believe' showing that
the apprehension that he may be arrested must be founded on reasonable grounds.
Such grounds ‘must be capable of being examined

11, There is a differefice that a person is apprehending arrest in a case when
an offence is registered by a police station or cognizance is taken by the court and
in case of breach of terms of bond and in lieu of that a non-bailable warrant has
been issued.

2.

r,.}',_
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12.  Inthis case, from perusal of the impugned order, it appears that the applicant
could not appear on the date of appearance in the case fixed for evidence and on
the previous date also he remained absent. Due to this, the trial of the case could -
not be proceeded due to want of identification and therefore, the court re_]ccted

. the application for exemption of appearance.and issued the non-bailable warrant.

13, . It’appears that the applicant purposely avoided to appear in the court so
that the case may be adjourned at evidence stage. In this case, the accused was
already granted bail and he did not appear before the court therefore, the court
issued non-bailable warrant which is distinguishable on the fact that when the
court takes cognizance and issues non-bailable warrant of arrest to appear before
the court in that case he has apprehension for arrest and was not on bail prror to
the passing of the order of the court. :

14. Hence, in view of the above discussion and relying on the carlier decision
of this court in Yogendra Singh (supra) in which Nirbhay Singh (supra) was
discussed, in the present case the applicant was released on bail and thereafter
non-bailable warrant was issued by the trial court after forfeiting his bail bonds.
He has a remedy to approach the court for recalling the order or may avail other
remedy available at law,

15. Therefore, in view of the above discussion, it is not a fit case in which the
provision of Section 438 of Cr.P.C is to be extended to the applicant and hence,
the application is rejected. However, it is further directed that if the applicant is
brought before the cotirt in compliance of the non-bailablé warrant, or if he
surrenders before the court and moves an applrcatron for bail, the court shall -

.dispose of the same on the same day.

16. "With such observatron Mcrc stands dismissed accordmgly
Petition dismissed.






