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“ INDEX
(Note An asterisk (*) denotes Note number)

Accommodation Control Act, M.P. (41 of 1961), Sections 2(b), 12(1)(a),
(c), (), 23-J, 45 - Appellant purchased suit property in 1996 whereas
respondent was inducted as tenant by seller way back in 1978 - Appellant, a
widow filed a suit before civil court Jor eviction on the ground of arrears of
rent, denial of title and bonafide requirement - Decree granted by trial court
on the ground of bonafide requirement and arrears of rent and decree
affirmed by District Judge - High Court set-aside decree on the ground that
civil court has no jurisdiction because appellant being a widow, ‘specified
landlord’ within the meaning of Section 23-J of Act - Appeal before Supreme
Court - Held - Definitions of 'Landlord’ as contained in Section 2(b) & 23-J
are different - Appellant was not a landlord within meaning of Section 23-J
- Any matter which stricts sensu does not come within purview of Chavter
III-A would be entertainable by civil court - Judgment passed by High Court
unsustainable - Appeal allowed. [Sulochana v. Rajinder Singh] SC ...2487

Accommodation Control Act, M.P. (41 of 1961), Section 12(1)(a), (<)
& (f), Civil Procedure Code, 1908, Order 1 Rule 10, Order 30 - Non-
joinder of necessary party - Maintainability of suit - Suit premises rented to
partnership firm and the firm or its partners not impleaded as a party - Effect
- Held - A decree of eviction of the premises cannot be granted in favour of
the plaintiff because the tenancy is in favour of a partnership firm, which
means in favour of all the partners of the firm - Hence, the suit is not
maintainable - Appeal allowed. [Babulal Birla (Dead) Through LRs. Smt.
Krishna Devi v. Ram Prakash Sharma] : ...2646

Accommodation Control Act, M.P. (41 of 1961), Section 45 - See -
Civil Procedure Code 1908, Section 9. (Sulochana v. Rajinder Singh] ...2487

Administrative Tribunals Act, (13 of 1985), Section 21 - See -
Constitution, Article 14, 16 & 226 [Nandkishore Narolia v. State of M.P.]...2591

Central Excise and Salt Act (1 of 1944), Section 5A(1) - Small Scale
Exemption - General Exemption No.1 (Notification No.1/93-C.E., dated
28.02.1993 as amended) Clause 4 - Exemption to manufacturer for first
clearances of duty and concessional duty on subsequent clearances - Appellant's
small scale industry unit was assigned trade name on the basis of agreement
dated 11.01.1994 - Commissioner, Central Excise, after decision of tribunal,
acted upon the provision of agreement and granted exemption for period
19.04.1996 to 29.02.2000 - Appellants have also claimed exemption for period
19.04.1995 to 18.04.1996 - Plea of department that assignment was not registered .
- Held - Assignment need not 1o be registered - Department once acted upon the
agreement of assignment of trade name for period subsequent to 18.04.1996,
can not take contrary stand - Tribunal erred in holding that appeliants were not
entitled 10 be considered for exemption Jor period 19.04.1995 to 18.04.1996 -
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: (Note An asterisk (*) denotes Note number) .
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Direction to the tribunal that consider the case of appellant in the light o

provisions made in exemption notification and discussion contained in the
order. [Jepika Paints v. Union of India] - ...2623

Central Excise and Salt Act (1 of 1944), Section 5A(1) - Smal! Scale
Exemption - General Exemption No.l1 (Notification No.1/93-C.E., dated
28.02.1993 as amended) Clause 4 - In the notification itself, Explanation-
IX mentions that brand name or trade name shall mean a brand nare or
trade name whether registered or not - Thus, reference to brand name ¢-
trade name in clause 4 -of the notification is not to the registered brand nams
or trade name. [Jepika Paints v. Union of India) ...2625

Civil Procedure Code (5 of 1908), Section 9, Accommodation Cuntrol
Act, M.P. 1961, Section 45 - Jurisdiction of Civil Court - Provisions regarding
exclusion of jurisdiction of vivil court are to be strictly construed - The Jurisdiction
of civil court can be excluded only if the matter comes within the purview of
Section 45 of the Act of Chapter-IIl. [Sulochana v. Rajinder Singh] SC ...2487

Civil Procedure Code (5 of 1908), Sectien 34, Constitution, Article 227
- Interest - Trial court awarded interest at rate of 18% p.a. from the davz of
institution of suit till realisation without recording a finding that the loan
fransaction was a commercial transaction - Held - Trial court has no jurisdiction
to award interest at the rate of 18% p.a. after judgment and decree uplto
realisation of amount - Upto that extent decree passed by trial court is a m,"hty
-Objection can be raised at the stage of execution and also proceeding under
Article 227 of the Constitution - If decree is nullity upto that exient cannof be
executed - Petition allowed. [Chitrarekha (Smt.) v. Virendra Kumar Sharma]...2611

Civil Procedure Code (5 of 1908), Section 100 - Suit for mandatory
and permanent injunction that there exists a 'Gali' between two houses and
defendant be restrained from closing it as the easementary righis of the
plaintiff were adversely affected - The trial court dismissed the suit and lower
appellate court dismissed the appeal - Second appeal filed - Held - Admittedly,
plaintiff has neither proved that he is the owner of the aforesaid 'Gali’, nor
has proved or established his easementary right over the same - To prove the
latter it is necessary to establish that it was exercised on some cae else's
property and not as an incident of his own ownership of that property -
Appeal dismissed. [Girdharilal v. Balchand] ...2636

Civil Procedure Code (S of 1908), Section 100, Order 1 Rule 3B (M.P.
Amendment Act No. 29 of 1984) - Any right over agriculture land - State is
necessary party - Can be added at any stage - Any suit between two_parties
relating to any right over agricultural land even without any relief against
the State - The State of M.P. necessary party - But a plaintiff cannot be non-
suited on that ground - State can be added as party at any stage on which
the objection is taken. [Sitaram v. Radheshyam] ..2631
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Civil Procedure Code (5 of 1908), Section 115, Specific Relief Act,
1963, Section 28 - Agreement for sale 'of immavable property - Award of
arbitrator directing execution of sale deed - Rejection of application for
rescission of contract - Revision - There was no unreasonable delay on part
of non-applicant No.l to approach court Sfor enforcing award - Delay
attributed to applicants themselves - Held - The rise in price relating to
immovable property agreed to be conveyed to non-applicant No.1 would not
be relevant to deny relief of specific performance - No ground for interference
in order of trial court made out - Revision dismissed. [Mohanlal Garg v. Ms.
Chaudhary Builders Pvt. Ltd] : ...2720

Civil Procedure Code, (5 of 1908), Order 1 Rule 10, Order 30 - See -
Accommodation Control Act, M.P. 1961, Section 12(1)(a), (c) & (). [Babulal
Birla (Dead) Through LRs. Smt. Krishna Devi v. Ram Prakash Sharma]...2646

Civil Services (General Conditions of Service) Rules, M.P. 1961, Rule
12(2)(b) & (c) (As amended w.e.f. 2nd April 1998) - Applicability - Rule
12(2)(b) & (c) shall apply with retrospective effect. [Hemchandra Pandey (Dr.)
v. State of M.P.] ' ...2348

Civil Services (General Conditions of Service) Rules, M.P. 1961, Rule
12(2)(c) - Determination of Seniority - Transfer on deputation to ancther
department and subsequently absorption in that department - Past service
Jor deétermining seniority can be counted only subject -to equivalence of post
- Nature of duties, minimum qualifications, responsibilities and powers
exercised by an officer holding post, extent of territorial or other charge
held, salary for post are to be considered - Merely because payseale in parent
department and absorption is same itself is not determinative Jfactor.

[Hemchandra Pandey (Dr.) v. State of M.P.] _ ' . ...2548
Civil Services (Pension) Rules, M.F. 1976, Rule 9 - See - Constitution,
Article 226 [Vishnu Vakil v. State of M.P,] , ...2609

Constitution, Article 14, 16 & 226, Rajya Prashasnik Adhikaran
(Lambit Evam Nirakrat Avedano Ka Antaran) Adhyadesh, M.P. 2003,
Administrative Tribunals Act, 1985, Section 21 - Appointment without any
advertisement or calling names from Employment Exchange - Challenged
before M.P. Administrative Tribunal - Application transferred to High Court
upon abolition of Tribunal - Plea of limitation u/s 21 of Act of 1985 - Held -
After transfer to High Court, cases are registered and decided treating to be
writ pelition under Article 226/227 - Section 21 of the Act of 1985 can not
curtail jurisdiction under Article 226/227 - Appointments without
advertisement and calling names from Employment Exchange - Violative of
Article 14 & 16 - Hence quashed - However, appointees worked jor 10 years
and crossed upper age limit prescribed for public employment - Allowed to
participate in fresh recruitment process and their application form shall not

-
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a0 - INDEX:

be rejected on the ground of age limit - Petzt:on allowed. [Nandklshore Narolia
v. State of M.P.] ..2591

Constitution, Articles 14, 16, 233, 235 See - Uchchatar Nyay:k Sewa
(Bharti Tatha Sewa Sharten) Niyam, 1994, Rule 5(1) Second Proviso. [Y.D.
Shukla v. High Court of Judicature of M.P. At Jabalpur] ...2577

Constitution, Article 226, Civil Services (Pension) Rules, M.P. 1976,
Rule 9 - Service Law - Recovery by way of issuance of R.R.C. qgfter retirement
of employee - Allegation that while employee was posted as store keeper
some articles were found missing and employee accepted the shortage of
articles - Allegation not proved as department failed to produce any document
- No adjudication of recovery by way of departmental or judicial proceeding
- Held - Issuance of R.R.C. for recovery without departmental or judicial
proceeding, not sustainable - R.R.C. quashed - Petition allowed. [Vishnu Vakil
v. State of M.P.] ...2609

Constitution, Article 226 - Compassionate appointment - Father of
petitioner died on 18.12.1985 in harness - On obtaining majority petitioner
applied for compassionate appointment on 01.09.2000 - Appointment -
Cancellation of appointment on ground of subsequent policy dated
22.01.2007 in which compassionate appointment can be given only in case
minor attains majority within 7 years of death of employee - Held - Policy
prevailing at the time of application for compassionate appointment shall be
applicable and not the policy which came into existence subsequently - Order
of cancellation of appointment quashed - Petition allowed, [Rakesh Jaju
(Gupta) v. State of M.P.] ..*81

Constitution, Article 226, National Security Act, 1980, Section 3(2) -
Order of preventive detention - Grounds - Offences do nof relate to any activity
prejudicial to public order - Ground relating to shooting at public place
causing terror in public - Ground alleged inconsistent with F.LR. -
Representation against detention rejected after 17 days without explanation
of delay - Subjective satisfaction requisites for passing detention order stands
vitiated - Held - Detention order quashed - Petition allowed. [Lalita Bai v.
State of M.P.] ... 2587

Constitution, Article 226 - Recovery from terminal benefits - Due to
clerical error benefit of two increments was extended to petitioner’s husband
- Order for recovery from terminal benefits - Held - Benefits of increments
was not extended in favour of petitioner's husband on account of any fraud
or misrepresentation on his part - Recovery could not be made - Order of
recovery quashed - petition allowed. [Devkunwar (Smt.) v. State of M.P.]... *76

_ Constitution, Article 226 - Writ of Mandamus - No writ of mandamus
could be issued for enforcement of pure contractual right. [Paresh Spinners
Ltd. v. State Bank of India] L2571
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Constitution, Article 226/227 - Service Law -~ Appellants were
terminated on the ground that selection committee not constituted properly -

Order challenged in W.P. - W.P. dismissed - Writ Appeal filed - Held -The )

selection committee and the members who were within the knowledge about
the defect in the selection committee have slept over the matter for about
three and half years after appointments were made - Thus, the members have
acquiesced themselves and have no right to challenge the appointment on
the ground of selection - Appellants/petitioners are the candidates from outside
the State of Madhya Pradesh have got their appointments. and altered their
position by leaving other jobs available to them - Appeal allowed. [Sanjeev

Yadav v. Lakshmibai National Institute of Physical Education] . ...2535
Constitution, Article 227 - See - Civil Procedure Code 1908, Section
34, [Chitrarekha (Smt.) v. Virendra Kumar Sharma] ...2611

_ Criminal Procedure Code, 1973 (2 of 1974), Section’ 146 - Attachment

- Dispute regarding possession - Applicant was recorded Bhumiswanmi,
whereas, non-applicant No.l was having a decree of declaration of title on
the basis of adverse possession - S.D.M. had passed an order of attachment
of property and a receiver has been appointed to lookafter the property -
Held - Section 146 attracted - Order of attachment ¢an not be said to be
illegal - However, the magistrate erred in not directing parties at the time of
attachment to approach competent civil court for establishment of their

entitlement to possession - Petman dasposed of with such direction. [Basant "
Kumar v. Smt. Kavita Bai] - _ .2728

Criminal Procedure Code, 1973 (2 of 1974), Section 154 - FIR -
Contradictory statement of complainant and constable with regard fo lodging
of ELR. and time of recording thereof - It appears that there was concoction
of time of recording of FLR. - ELR. not reliable. [Nathu v. State of M.P.]...2682

Criminal Procedure Code, 1973 (2 of 1974), Sections 156, 202(2)
proviso - See - Penal Code, 1860, Sections 147, 148, 323, 395 r/w 149
[Nanj1ram v. State of M.P.] ..2737

Criminal Procedure Code, 1973 (2 of 1974), Sections 156(3), 202 -
Procedure when offence complained of is triable exclusively by Court of
Session - In case the offence is triable exclusively by the Court of Session -
The magistrate has no jurisdiction to direct investigation by police in exercise
of powers u/s 156(3) of Code - He has to make inquiry himself as prowded
u/s 202 of Code. [Nanjiram v. State of M.P.] ..2737

Criminal Procedure Code, 1973 (2 of 1974), Section 173(8) -Durmg '

investigation standard handwriting of accused (applicant) was collected and
sent to handwriting expert but no definite opinion given by expert - Thereafter,
charge-sheet filed - During trial another application filed by 1.0. for
collecting specimen handwriting afresh - Trial court allowed the application
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- Held - After charge-sheet is filed. 1.0. is not precluded from obtaining and

Sorwarding further évidence to magistrate - However, that evidence is to be

Jorwarded by way of further report in respect of such evidence - Prosecution
evidence has almost been completed - First report of expert was not
Javourable to prosecution - No provision under which such order can be
passed - Trial court committed error in allowing application - Revision
allowed. [Ravi Neal v. State of M.P.] ..2726

Criminal Procedure Code, 1973 (2 of 1974), Sections 177, 178, 179,
Dowry Prohibition Act, 1961, Section 4 r/w Section 6 - Territorial jurisdiction
- Offence alleged to have committed in Ujjain and complaint filed at Vidisha
wherein non-applicant residing with her parents - Held - The venue of enquiry
or trial of case is determined-by averments made in complaint - The question of
Jurisdiction is question of law and fact and it needs enquiry - Cannot be interfered
by the High Court. [Neeraj Rathore v. Smt. Pramodin Rathore] ...2734

Criminal Procedure Code, 1973 (2 of 1974), Section 202(2) proviso -
Effect of non-compliance of proviso - Statute does not expressly provide jor
nullificafion of the committal order - But provides that unless prejudice is
caused, the order is not to be set-aside - This would mean that during inquiry
u/s 202 of Code when magistrate examines the witnesses on oath, as far as
possible proviso is to be complied with but the mandate is not absolute -
Further, where. objection as to how prejudice was caused, was not raised at
earliest stage, fresh. inquiry into Section 202 is unnecessary. [Nanjirar'n V.
State of M.P.] - ' ) , 2737

Criminal Procedure Code, 1973 (2 of 1974), Section 216, Preventwn
of Corruption Act, 1988, Section 13(1)}(d), (2) - Alteration of Charges -

Charge sheet filed against applicants and other accused persons u/ss 420,
467, 468, 471, 120B of IPC and Section 13(1){d) r/w 13(2) of the Act - No

charge u/s. 13(1)(d), (2) of the Act framed against applicants although the

_ same was framed against some of co-accused persons - Charges can be altered
or added at any time - Framing of charge u/s 13(1)(d), (2) of the Act not
illegal. [Manjulata Tiwari (Smt.) v. State of M.P.] ..2731

Criminal Procedure Code, 1973 (2 of 1974), Section 217 - Recall of
witnesses when charge altered - Charges altered or-added by trial court - Interest
of prosecution and defence of accused to be safeguarded by permitting them fo
Sfurther examining or cross-examine witnesses - Order refusing to recall witnesses
set-aside. [Manjulata Tiwari (Smt.) v. State of M.P] . ...2731

Criminal Precedure Code, 1973 (2 of 1974), Section 311-A - Power of
magistrate to order person to give specimen signatures or handwriting -
Charge-sheet filed against applicant and almost all prosecution witnesses
examined - Investigation Officer also partially examined - Provision not
attracted. [Ravi Neal v. State of M.P.} . ...2726

A
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Criminal Procedure Code, 1973 (2 of 1974), Section 357(3) - Order of
payment of compensation - Accused treated victim in proper hospital and
spent considerable amount - Victim himself was partly responsible for accident
as he has not taken proper care - Compensation of Rs.20,000/- would meet
ends of justice. [Mahesh v. State of M.P.] ... ¥79

Criminal Procedure Code, 1973 (2 of 1974), Section 357(3), Penal
Code, 1860, Section 287 - Order of payment of compensation - Victim suffered
grievous injuries while operating thresher machine under the employment of

accused - Presence of accused at spot and evidence of witnesses regarding

negligence of accused - Held - Accused guilty of offence u/s 287 IPC - However
- Custodial sentence reduced to period already undergone on payment of
compensation. [Mahesh v. State of M.P.] *¥79

Criminal Procedure Code, 1973 (2 of 1974), Sectmn 378(3), Penal
Code, 1860, Section 304B - Dowry Death - Wife of accused committed suicide:
within 7 years of marriage - There is no evidence about the amount having
been demanded - In reply of notice sent on behalf of wife, ill treatment by
husband not mentioned - Acquittal - Held - Dowry demand and cruelty on
failure to conceive not proved - Prosecution failed to discharge burden -
Conclusions drawn by trial court from evidence brought on record are
reasonable & proper - Appeal against acquiftal dismissed. [State of M.P. v.

. Rajesh] ‘ ..2670 .

Criminal Procedure Code, 1973 (2 of 1974), Section 386 - Court shall
decide the appeal on mertis, cannot dismiss for default - Appeal against
acquittal filed by complainant - On two dates respondent (accused) and his
counsel were not present - Even after intimating the date by issuance of

special post card, respondent and his counsel not present - High Court heard .

appeal on merit in absence of respondent as well as hrs counsel. [Mujaffar
Hussain Mansoori v. Devendra Trivedi] ) ..2687

Criminal Procedure Code, 1973 (2 of 1974), Section 482 Income Tax R

Act, 1961, Sections 276C, 278B - Criminal case initiated on ground that
petitioner firm made payment of interest without deduction of tax at source -
Tax not deposited in department - Quashment of proceeding on ground that
tribunal has set-aside penalty which was levied by Assessing Officer - Held
- Since assessee had deducted TDS and deposited the same in department,
though late, but it has already suffered interest - Tribunal set-aside the penalty,
therefore, basis of prosecution has already gone - Prosecution quashed.
[Harkawat & Company (M/S) v. Union of India] , .¥77

Dowry Prohibition Act, (28 of 1961), Section 4 r/w Section 6 - See -
Criminal Procedure Code, 1973, Sections 177, 178, 179 [Neeraj Rathore v.
Smt. Pramodin Rathore] . . ...2734

Election Rules, 1968, Rule 31 - Wrong mentioning of serial number in

"\
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ballot paper - Petitioner contested the election for the post of member, Bar
Council of M.P. - Serial number of appellant was wrongly mentioned in ¢olumn
5 although it was correctly mentioned in ballot paper - Petitioner challenged
the election process after more than a month of voting - Held - When name of
a person is mentioned in ballot paper and everybody knows that he is
conhtesting election, wrong mention of serial number would not amount to
" rejection of nomination paper - Voters are Law Graduates, therefore, misprint
in column No.5 was not likely to mislead the literate voters - Appeal dismissed.

[Aniruddh Pandey v. Advocate General] o o ..2532

Evidence Act (1 of 1872), Section 3 - Tutored w:tnesses When tutoring
or reading over the police statement is admitted by witnesses - Denial of

giving statement on the basis .of tutoring, is of no consequence - Trial court -

wrongly discarded admission of tutoring. [Nathu v. State of M.P.] - ...2682

Evidence Act (1 of 1872), Section-9, Penal Code, 1860, Section 307 -
Identification - Complainant and all the three eye witnesses admitted that
accused was not known to them before the incident - Accused was shown to
them in police station - 1.0.'s explanation that accused person were arrested
in the presence of complainant and witnesses because of which test
identification parade was not held - This statement is not corroborated by

any eye witness - Therefore, dock identification of the accused is not suﬂ‘?c:ent )

to esrabhsh identity of the accused [Nathu v. State.of M.P] - . ..2682.

Evidence Act (1 of 1872), Section 102 « Mother & s1srer of - decaased .

filed suit to recover debt due to deceased against- debtor/defendanr -
Defendant came with the case that no transaction between the parties and
cheque was issued in security for debt given-to one Narayan - Defendant
Jfailed to discharge burden to prove that there was no liability - Held - Trial
court rightly granted decree - Appeal dismissed. [Manak Chand Jain v, Pukhraj
Bai (Smt.)] . . ..2619

. Evidence Act (1 of 1872), Section 106 - Burden of Proof - Circumstantial ,_

Evidence - When death has taken place in the house, it is necessary for
husband to explain the circumstances how the death took place. [San]ay

Vlshwakarma v. State of M.P] - ..2693
EVldence Aet, (1 of 1872), Sectmn 106 - See - Penal Code, 1860
Section 302 [Blharl V. State of M.P]- - . ...2666

Evidence. Act 1 of 1872), ‘Séction 114(g) - Adverse mference ~ Non-
examination of 1.0. - First information report was lodged in the presence of
appellant -Chatra and a case u/s 366, 392, 376 r/w 34 IPC was registered -
Appellant was available and the ELR. was disclosing a cognizable and non-
" bailable offence against him - Appellant was not arrested then and there -

This circumstance could be explained by I.O./S.H.O. - But, was not examined
' by prosecution - Appellant was deprived of his right of cross-examination on

.4
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this important aspect - Court constrained to draw adverse inference against
the prosecutwn [Chatra v. Statc of M.P.] : T L2674

Evidence Act (1 of 1872), Section 114(g) - Adverse mference -Non-
~examination of material witness - Prosecutrix and appellant Chatra Jound
.s’:ttmg on a cot.in his house - Chhotu, relative of prosecutrix along with
brother of prosecutrix entered info the house and they have beaten prosecutrix
& appellant both - Chhotu and brother of prosecufrix both were facing
_prosecution which was institured on the basis of report lodged by appellant
* - Chhotu was a material witness - On_ examination of the witness, unfavourable
evidence to the prosecution would have come on record - Therefore,
deliberately withheld by the prosecution - Adverse inference should be drawn.
fChatra v. State of M.P.] . ..2674

Ev:dence Act, (1 0f 1872), Section 114 Illustration (f) See - Negatmble
Instruments Act 1881, Section 138 [Mu_]aﬂ‘ar Hussain Mansoori v. Devendra
Trivedi] ..2687

Fundamental Rules, M. P Rule 56(3) - Compulsory Rettrement -
Petitioner working as Executive Engineer - His service record was very good
and his integrity was not doubtful - But, he was compulsorily retired on the
' ground of pendency of D.E. and a criminal case against him - Held -
Compulsory retirement is resorted to only for removing officers who have
. outlived their utility or have become dead wood or their continuance in
service is not in public interest - Pendency of D.E. and a criminal case cannot
be made a basis of compulsory retirement as it would amount to penalty -
Order of compulsory retirement quashed - He would be deemed to have been
in service till dge of his superannuation - Also entitled for full back wages,
revised pension and all consequential beneﬁts Petition allowed. [S. C Tantia
v. StateofMP] . ..2594

General Clauses Act, (10 of 1897), Section 27 - See - Negorzable
Instruments Act, 1881, Section 138 [Mujaffar Hussam Mansoori v. Devendra
Tnvedx] ‘ : ..2687

Guardians and Wards Act (8 of 1890), Sections 7, 25, Hindu Mmorlty
and Guardianship Act, 1956, Section 6(b) - Custody of minor illegitimate
child - In case of lllegmmate boy or an’illegitimate unmarried girl - The
mother, and rhereafter the father is natural guardian - Boy living with mother
and getting education - Mother willing to keep son - Son also feels comfortable
with mother - Held - In case of guardianship of minor child, the paramount
consideration is welfare of the child - Son will reside with mother the natural
guardian - Appeal allowed, [Saudarabai (Smt.) v. Shri Ram Ratan]  ...2617

Hindu Minority and Guar'dianship Act, (36 of 1956) , Section 6(b) -
See - Guardians and Wards Act, 1890, Sections 7, 25 [Saudarabai (Smt.) v.
Shri Ram Ratan] - _ = . ...2617
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Hindu Success:on Act (30 of 1956), Section 23, Hindu Succession
'(Amendment) Act, 2005 - Right of female in succession - Bar to file a partition
suit - Held - A perusal of the Amendment Act, 2005, it is clear that intention
of the legislature is fo bring female and male heirs on equal Jfooting - By
omitting Section 23 of the Act, 1956 no new right is created in favour of
Jemale, but only a bar of filing a suit is lifted - The female had a share in the
property even before coming into force of Hindu Succession {Amendment)
Act, 2003, but only restriction of their right shall bar for filing a suit for
partition in the property which is kept by the famzly members, and the said
bar is lifted - In view of this fact the said bar will operate retrospective and
benefit of the said omission can be extended to the present appellant - Appeal

allowed. [Shakuntala Devi Singhal v. Goverdhan Das] ' ...2641
Hindu Succession (Amendment) Act, 2005 - See - Hindu Succession
Act, 1956, Section 23 [Shakuntala Devi Singhal v. Goverdhan Das] ...2641

Income Tax Act, (43 of 1961), Sections 276C, 278B - See - Criminal
Procedure Code, 1973, Section 482 [Harkawat & Company (M/s.) v. Union of
India) ¥77

Industrial Disputes Act (14 of 1947), Section 11(1), (3); Industrial
Disputes (Central) Rules, 1957, Rule 10B(6) - Examination of witnesses
on affidavit - Application filed for oral examination of witnesses as they are
illiterate - Application rejected by Tribunal - Held - Whoever swears affidavit -
must sweaqr that contents of affidavit are true to his knowledge - Deponent
must understand the facts stated in affidavit - Finding of tribunal that
Wwitnesses although illiterate, but they can understand the facts sworh by
them in affidavits is fallacious - Tribunal directed to record oral evidence - Appeal
allowed. [Ispat Khadan Janta Mazdoor Union v. Steel Authority of India Ltd.]...2508

- Industrial Disputes (Central) Rules, 1957, Rule 10B(6) - See -

Indusrrzal Disputes Act, 1947, Section 11(1), (3) [Ispat Khadan Janta Mazdoor -

Union v. Steel Authority of India Ltd.] S ..2508

Land Revenue Code, M.P. (20 of 1959) (As .amended w.e.f.
15.12.1995), Sections 170B, 257(L-1) - Exclusive jurisdiction of Revenue
Authorities - Plaintiff purchased agriculture land by registered sale deed -
Proceeding u/s 170B of Code was registered against him - Suit Jor declaration
& injunction that he is Bhumiswami and respondent be restrained to dispossess
him filed on 12.06.1995 - Suit dismissed on ground that jurisdiction of civil
court is barred u/s 257 of Code - Held - Insertion of sub-clause (L-1) in
Section 257 w.e.f 15.12.1995 - Clearly indicates that prior to insertion there
was no express bar on jurisdiction of civil court'in matter covered u/s-170B
- Suit was filed prior to 15.12.1995, therefore, jurisdiction of civil court was
not barred - Judgment & decree of courts below set-aside - Case remanded -
Appeal allowed. [Babu v. State of M.P} ..2638
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Mineral Conservation and Development Rules, 1988, Rule 23-F -
Financial Assurance - Financial assurance is different from royalty and
security - Cannot be termed unreasonable or arbitrary. [S.N.S. (Minerals)
Ltd., Maihar (M/s.) v. Union of India] ...2563

Mines and Minerals (Regulation and Development) Act (67 of 1957),
Section 18, Mineral Conservation and Development Rules, 1988, Rule
23-F - Validity of Rule 23-F - Validity 'of Rule 23-F challenged - Mining lease
holder has to take rebabilitation and reclamation process to bring back mining
area as far as possible to its original shape - Section 18 of the Act gives
" power fo Central Government to make rules for the protection of environment
by preventing or controlling any pollution which may be caused by

prospecting or mining operations - Rule 23-F is a measure introduced for -

protection of environment - Rule 23-F is intra vires of Section 18 of the Act,
[S.N.S. (Minerals) Ltd., Maihar (M/s.) v. Union of India] ...2565

Motor Vehicles Act (4 of 1939), Sections 68-B, 57(2)(3), Motor
Vehicles Act, 1988, Section 80 - Permit - While granting new permit as per
the provision of Act of 1988 after receiving application prior publication of
notice and further notice to the operator who have been plying their vehicles
on the route is necessary or not - Held - Not necessary - Petition allowed.
[Ganesh Prasad Madan v. State Transport Appellate Tribunal] ...2601

Motor Vehicles Act (59 of 1988), Section 15 - Renewal of driving
license - Accident occurred on 13.06.2000 - License of driver expired on

- 02.02.1999 - Application for renewal of license made more than 30 days
after the date of expiry - License renewed on 23.06.2000 - Held - Driver was
not possessing valid license at the time of accident - Insurance Company not
liable. [Kalu v. Bansilal] ...*¥78

Motor Vehicles Act, (59 of 1988), Section 80 - See - Motor Vehicles
Act, 1939, Sections 68-B, 57(2)(3) [Ganesh Prasad Madan v. State Transport
Appellate Tribunal] . ..-2601

Motor Vehicles Act (59 of 1988), Section 173 - Insurance Compeany
has already paid a sum of Rs.30,000/- fo the claimant as per award - Claimant
filed appeal for enhancement - High Court awarded further sum of Rs.25,000/- -
Insurance Company prayed before the High Court that at the time of accident
driver was not possessing valid & effective driving licence, therefore, a right
of recovery be given to Insurance Company for the amount which was
awarded by the tribunal and paid to claimant - Held - Since no appeal or
cross-objection has been filed by Insurance Company - The prayer cannot
be accepted - However, Insurance Company shall pay enhanced amount of
Rs.25,000/- to claimant and shall have an option to recover the amount from
owner & driver. [Kalu v. Bansilal] ..¥78

Municipal Employees Recruitment and Couditions of Service Rules,
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M.P. 1968, Rule. 2(e), (f) - See - Municipalities Act, M.P, 1961, Sections 86,
87, 88 & 94 [State of M.P. v. Ashok Kumar Sharma) ...2527

Municipalities Act, M.P. (37 of 1961), Section 47 - Difference between
word 'approval’ and 'satisfaction’ - Recalling of president - Held - The degree -
of application of mind in the word ‘satisfaction’ is greater than the word
‘approval’ - Normally approval is granted to an act of some other persons
and not of his own - However so Jar as satisfaction is concerned - Satisfaction
is personal satisfaction.- Said satisfaction can also be on proposal or any
other material or report submitted by some other authority, still personal
satisfaction is necessary - Hence, greater degree of application of mind is
hecessary, when the mandate of the law is that the 'satisfaction’ is the
satisfaction of himself - Appeal dismissed. [Madan Lal Narvariya v. Smt.
Satyaprakashi Parsedia] ’ - ..2542

Municipalities Act, M.P. (37 of 1961), Sec}ion_s 86, 87, 88 & 94,
Municipal Employees Recruitment and Conditions of Service Rules, M.P,
1968, Rule 2(e), (f) - Respondents alleging to be employees of State
Government having been appointed in a cell constituted by the State
Government namely M.P. State Municipal Services (Technical Cell) in exercise
of powers conferred u/s 86 of Act of 1961 - Held - There is a specific rule
which provides that only State Municipal Service (Executive) are excluded
Jrom the definition of “municipal service” and “municipal employee"” and
other cafegories i.e. State Municipal Service (Health) and State Municipal
Service (Engineering) are included in the said definition - Respondents
employees belong to category (c) i.e. State Municipal Service (Engineering),
hence, they are covered by the definition of "municipal service” and
“municipal employee” - Hence, 50 long as said definitions are not challenged,
the respondents employees cannot claim that they are the employees of the .
State Government, even though they are getting the same salary and benefits
as are available to the State Government employees - Appeal Allowed. [State

of M.P. v. Ashok Kumar Sharmal C...2527
National Security Act, (65 of 1980), Section 3(2) - See - Constitution,
Article 226 [Lalitabai v. State of M.P.] ' . ..2587

Negotiable Instruments Act (26 of 1881), Section 80 - No provision in
agreement for payment of interest - When no rate of interest is specified in
the instrument, interest on due amount shall be calculated @ 18% - However,
Plaintiffs claimed interest @ 6% - Interest rightly awarded [Manak Chand
Jain v. Pukhraj Bai (Smt.)] . . ...2619

Negotiable Instruments Act (26 of 1881}, Section 138, Evidence Act,
1872, Section 114 Illustration (f), General Clauses Act, 1897, Section 27 -
Dishonour of Chegque - Notice by registered post on correct address - Postman
tried to deliver on several dates - Notice returned with remark addressee not

B TR TR R -~ —




INDEX . , (27)

(.t,nii) — W — TR S, A, 1961, TRT 86, 87, 88 9 94 (¥ TS fa.
Aie AR I A 2527

FRUIHST AR, AN (1961 BT 37), ORI 47 — ¥ gAieT AR
g ¥ SR — s H 91w garT — sitEiRa - weE e q
A @ T 9 A R oA ¥ e ¥ — W JgAed §9 39 Al
& frdy o &1 frar ST € 9 5 R WA B o &1 — qnf SEl OF WA B
W%fwmw%—mﬁwwmmmm
e 47 e e w97 RO W A g waar, f o afaTa SEe aravds
% — gafay aRas & FaTT @ e A araedd 8, w9 [y o7 I AR w &
T € BT WA & — ordfie Wik | (e e waRar R sl wemerh
wfe) : ' : ..2542

TRafasT Aftrfaan, A.n (1961 &1 37), €T 86, 87, 88 T 94,
TR ET dHE adf @iy War @ S fram, wa, 19es, e 2(d),
(vw) — weaftfaY }, I WBR ERT 1961 B A @ o 86 B AT e
iyl @ s & T yws sl 1.9, s TRGifHST ¥aT1 (@@ Hi)
A Prgad A O R}, T TR G FHAN §r afrelE e - afifeiRa
— fafyfe fram € o) Swafta axar ® fF daa Wow TRUfaST Ha1 (@)
RSB QAT X “TRATHST FHAN” @1 qRET § Fqafia & A 3y
srofraf arerfe, I5a TRUMAGT AT (Fareed) AR ¥ TRAAST WAy (fita)

| ST TRETST § witEfid § — yoaeff esE Sof (3 serfq Ise TRwiwer 9w

(aRraifya) & wag §, 3afg 3 TRwfEeTr ¥ ok “TRuTfYST FHAR” B
IR B el ord ¥ — Tl o ao Sad aRersl S gAd Ter < Wl
yeaelf Far) 78 TET T8 WY wHd 5 ¥ U WER F FHAN T, Fafy 9 +F

oG WREHR @ FHAME)] & S @ WA Ja9 AR T 0T HR W ¥ — i
H9X | (.9, wed fa, arens {AR ) Lo ..2527

I [RET AR, (1980 HT 65), OIRT 3(2) — W — Wleww, =
226 (SferaT 3 fa 7.9 Tov) ..2587
. W@ foraa afafRE (1881 $T 26), URT 80 — IATEH F W D
Wer @ fay o Sude T8 — w9 frew § @ o R R @ e w
21, vitea TRT W =t 3 TUET 18 AR B &% X B Tt — qenfly, qifeal | |

- 6 TR @Y &R ¥ /I — A SR w9 | fadm T (At =g 99 3, gER 9

(sfrefar) . _ ..2619

Wy foaa iR (1881 ST 26), ®RT 138, Wil ftriEm. 1872,
ORT 114 i@ (T), WERv E@vs aftifran, 1897, ERT 27 — AF T
AR — YRES TTF gRT G99 G 0 W - <0 A fafd ardall @ aRee
W PT I AT — GEATH IR GreT SUAST T B AT B Wil THw AT ;AT —




(28) INDEX

available - Presumption about service not rebutted - Held - Notice duly served

- Order of conviction passed by trial court upheld - Appeal allowed, [Mu_]affar
Hussain Mansoori v. Devendra Trivedi] ..2687

Negotiable Instruments Act (26 of 1881), Section 139 - Presumpnon
in favour of holder of cheque, unless the contrary is proved that holder of
cheuge received cheque for discharge, in whole or in part, of any debt or
liability. [Mujaffar Hussain Mansoori v. Devendra’ Trivedi] ...2687

Negotiable Instruments Act (26 of 1881), Section 145 - Evidence on

affidavit - Accused cannot avail the right fo examine its witness on affidavit.
[Suresh v. Ashok] ..¥84

Panchayats (Appeal and Revision) Rules, M.P. 1995, Rule 5(1)(3) -
Revision - Revision before Commissioner is maintainable against order passed

. by Collector in appeal: [Sone Singh v. State of M.P.] . CLL¥82

Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P., 1993 (1 of 1994),
Sections 69(1), 70 - Powers of Panchayat - Panchayat cannot appoint Secretary
or C.E.Q. - Panchayat can appoint other officers and servants as it considers
necessary for efficient discharge of its duties - Previous approval of prescribed
authority is required not to a named officer or named servant but to appointment
af such officers. [Manoj Kumar Yadav v. State of M.P.} ...2523

Penal Code (45 of 1860}, Sections 147, 148, 323, 395 r/w 149, Criminal
Procedure Code, 1973, Sections 156, 202(2) proviso - Procedure when allegation
in the complaint are exclusively triable by Sessions Court - Held - The scheme of
the provisions and the language employed in the proviso show that conducting of
inquiry in complaint case is not left fo the discretion of the magistrate concerned -
Magistrate has no discretion except to call upon the complainant to produce all
his witnesses and examine them on oath - The provisions of Section 202(2) of
CrPC. are mandatory. [Nanjiram v. State of M.P] ..2737

Penal Code, (45 of 1860), Section 287 - See -Criminal Procedure Code,

1973, Section 357(3) [Mahesh v. State of M.P.] L¥T9

Penal Code (45 of 1860), Section 300, Exception 4, Sections 302, 304
Part 1 - Murder or Culpable Homicide not amounting to murder - For the
application of Exception 4, it is not sufficient fo show that there was a sudden
quarrel without premeditation - It must further be shown that the offender
has not taken undue advantage or acted in a cruel or unusual manner -
There was no enmity between the parties - There occurred a sudden fight, the
appellant stabbed the deceased thrice repeatedly on vital parts - Deceased
has not exercised any force against the appellant - Appellant applied the
knife for causing the bodily injuries on the person of deceased which were
likely to cause death - The case of appellant falls within u/s 304 Part I and
not u/s 302. [Pramod Kumar v. State of M.P.} ...2702
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Penal Code, (45 of 1860), Section 302, Evidence Act, 1872, Section
106 - Murder - Circumstantial Evidence - Burden of Proof - It is establisked
that just before death of deceased, there had been quarrel between her and
her husband/ appellant inside their house and appellant had rushed to pick .
up an axe - Incised wounds found on the body of deceased - Held - Appellant
and deceased were last seen together inside their house and soon thereafter
wife was found dead due to serious injuries - Burden was on appellant to
offer reasonable explanation as fo how his wife met with homicidal death inside
his dwelling house - Appellant did not offer any explanation - Appellant rightly
convicted u/s 302 IPC - Appeal dismissed. [Bihari v. State of M.P] ...2666

Penal Code (45 of 1860), Section 302 - Murder - Circumstantial
Evidence - Deceased, wife of appellant died in the house - Cause of death
was asphyxia caused by strangulation - Ligature mark and abrasions SJound
on the neck of deceased - Son of deceased clearly stated that appellant was
in house and had beaten deceased with kicks and Jfists - Held - Appellant
was in house and was in room and gave beating to deceased - Body was
removed from first floor - Blood stains were found on Dillow - No report was -
lodged by appellant or any of his Sfamily members - Appellant wanted to
screen offence - Appellant guilty of committing murder - Appeal dismissed.
[Sanjay Vishwakarma v. State of M.P.] ...2693

Penal Code (45 of 1860), Section 302 - Murder - Dying Declaration -
Reliability - Appellant convicted only on the basis of dying declaration -
Held - When there is doubtful evidence whether the maker of dying
declaration i.e. deceased was fully conscious oF not - Court can consider
the medical evidence and if the court is not satisfied that the deceased was
in fit mental condition or there are contradictions in the opinion of the doctor
Vis-a-vis. opinion of the eye witnesses - In such circumstances in a particular
case that requires corroboration and if there is no corroborative evidence,
the same can be discarded - If the evidence is reliable and trustworthy the
conviction can be based thereon - Appeal allowed - Appellant acquitted.
[Karan Singh v. State of M.P.] ) ~ ...2698

Penal Code (45.0f 1860), Sections 302, 304 Part I - Murder or Culpable
Homicide not amounting te murder - Deceased sitting along with her husband
- Sundarlal was accompanied by his son Ramsa (appellant), Pintoo and
Ramdas came there - Sundarlal hurled abuses and all of them assaulted
deceased by means of axe - Appellant Ramsa has been convicted u/s 302
IPC whereas other accused persons were acquitted - Held - No evidence that
accused and complainant party were on inimical terms - Incident took place
in a spur of moment - Act of appellant falls under Exception 4 of Section 300
- Appellant acquitted u/s 302 and convicted u/s 304 Part [ - Sentenced fo 8
years rigorous imprisonment - Appeal allowed in part. [Ramsa v. State of
M.P.] ...2662
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Penal Code, (45 of 1860), Section 304B - See - Criminal Proceduye

Code, 1973, Section 3 78(3) [State of M.P. v. Rajesh] ...2670
Penal Code, (45 of 1860), Section 307 - See - Evidence det, 1872,
Section 9 [Nathu v. State of M.P] ...2682

Penal Code (45 of 1860), Sections 363, 366, 376 - Kidnapping and
Rape - Determination of age - Parents and prosecutrix stating that she is
below 16 years of age - Date of birth recorded in school register on the
information of father shows thdt prosecutrix was below 16 years of age -
Held - Evidence of parents and school register proves that prosecutrix was
15 years and 8 months old. on the date of incident. [Mohammad Aslam v.
State of M.P] : ...2708

Penal Code (45 of 1860), Sections 363, 366, 376 - Kidnapping .and
Rape - Prosecutrix who was . washing cloths was dragged by appellant and
thereafter taken -to Sarni by cycle and truck - Prosecutrix was shifted in a
rented house - Appellant committed sexual intercourse daily with her -
Prosecutrix recovered from Ppossession of appeliant on the report of father
of prosecutrix - Held - .Consent of prosecutrix is immaterial as she is below
16 years of age - Violation, intention and conduct of wonien do not determing
the offence - They only foretell upon the intent with which accused had
kidnapped her - Appellant by active persuasion enticed prosecutrix below -
16 years of age to come Jrom one place to another with intent to. have sex
illegitimately - Appellant rightly convicted by trial court -"Appeal dismissed,
[Mohammad Aslam v, State of M.P] - ...2708

Penal Code (45 of 1860), Sections 366, 376 - On 10.04.1990 prosecutrix
while returning home was caught and was confined in house - In the night
she was ravished by appellant Chatra - Next day brother of prosecutrix
alongwith two witnesses ‘reached there - Prosecutrix and appellant Chatra
were taken to village - FIR was lodged on 12.04.1990 - Appellant Chatra
was arrested on 19.04.1990 - Held - Medical report of appellant Chatra
dated 12.04.1990, in which 7 injuries were found, suppressed by Pprosecution
- Manipulation found in appellant's medical report dated 19.04.1990 - No
explanation why appellant ‘was not arrested on 12.04.1990 - Material
witnesses were delibefately withheld by prosecution - Deficiencies and serious
infirmities in prosecution case - Defence story probable that appellant was
assaulted on account of dispute over repayment of the amount, and when he
lodged the report, a false case has been concocted oF prosecutrix was a
consenling party found in the company of appellant and both were beaten
by brother and relative of prosecutrix - Thereafter, she was Jorced to lodge
the report - Conviction & sentence set-aside - Appeal allowed. [Chatra v.
State of M.P.] ‘ ...2674

Penal Code (45 of 1860), Section 376 - Rape - Consent and Submission



INDEX (33)
. qvs: fgar, (1860 HT 45), ©RT 304d] — é?if ~ JUg wiwar Wi, 1973,

aRT 378(3), (A.%. T fa. ) - 2670
qrg wiwer, (18607ﬂ45) HIRT 307 — S — Wiey IR 1872, &N 9
(e fa. 7y, wrw) ..2682

QUs Wfear (1860 T 45), ORW 363, 366, 376 — TGV AR TATCHT
~ T BT AGEROT — AFATTE AR AR ¥ dom foar i 94 9 16 o 9
o & — far g0 7 e W e e § aftfaRaa sy <afd § fe
el @1 89 16 9% I 39 off — afafmiRe — affmms Y wry R T doeR
mﬁraﬂﬁ?ﬁimaﬁmwaﬁmﬁwﬂamﬁaﬁlﬁﬁmmﬁr
5. ) 2708

gus wfear (1860 &7 45) ORTY 363, 368, 376 — CAYENV N FETCHT
— yirerrefl gRT AR o e oY w6 oft, T wRiteT T ok Swe 91 wEfed R
TP BRI AN o ST T — SR &7 U R & 7w 3 var — addiereff 3 o
wr nfifes Ao farn — afPmeh & frar 9 RO &) st adiemefll & o=t &
R B T8 — AR —~ @) o weafy aftes @ 2 wife sual =9 16
¥ ¥ P9 T — Iy, A I ARAT BT TR0 YR JqEnRa TE e § -
T IO § f aaftrgaa 3 frw o W SweET wusRor fpar — adtameff 3 16 W @
1 I8 B A | 914w $9 ¥ URIRS Wdy R @ AR W SN 9hhg 3
WWW??W?WWM?EWW ardremredf ®Y foaRer =T gRI1

- . ofid w9 IR e T - mmﬁwuﬁ’t‘a’tﬂamﬁw TY) ...2708

%US Wl (1860 W 45), GRIY 366, 376 — 10.04.1990 aﬁarﬁm‘faeﬂ-ﬁia K¢
de W oft, S wheT AR W ¥ wRes v — W F afianefl S g sed |9
YOO R {1 T — e w1, st o1 a1 <) et & <wmer et uden — aiffrieh
R arfiemeff aa=y Y Wfq & v T — vwand AR, 12.04.1900 & g WIS TS —
el ZeRT @Y 19.04.1900 B ARAR fpar. Tar — afifraiRa - ardomelf =@ &
"Adme Rue aRg 12.04.1990, R 7 afadil o S, AR g7 TR TS —
el 3 TN 19.04.1990 B AdF Rl § SR U™ AT — BIE WL HIOT TE)
%1204.1990aﬁmﬁaﬁaﬁﬁmqaﬁm—aﬁﬁmqmwm%ﬁaﬂ
TEHAY GG 7TE DI — FREE & 7 § ST ok THR gdaar — afren
@) B W & N B P W W/ e @ s adanel w® @ e, ok
o9 T RUd 5ol SR, UF B amar e T O e v wend gEa of
snfrerefl @ arer gl ¥ ok <Y Y AR @ A ol Reder gRT drer -
mwwﬁqﬁéaﬁfma‘immmw TmfAfy 3R querRy AT
- SWWI (@awr fa. 79, W) ..2674

que wfear {1860 &1 45), ©RT 376 — SWIT — wHIfa 3R wdor —




(34) INDEX

- Difference - There is a difference between consent and submission - Every
con$ent involves a submission, but the converse does not follow, and a mere
act of submission does not involve consent - Consent of woman in order to’
relieve an act of a criminal character like rape, must be an act of reason,
© accompanied with deliberation, after the mind has weighed as in a balance,
the good and evil on each side, with existing capacity and power to withdraw
the assent according to one's will or pleasure - Therefore, a woman is said to
_consent only when she freely agrees to submit herself, while in free and
unconstrained possession of physical and moral power to act in a manner
she wanted. [Kaptan Singh v. State of M.P.] ...2715

Police Regulations, M.P., Regulations 238 - Conviction in criminal
offence - Appellant convicted u/ss 4984, 304B of IPC --Sentence suspended
in appeal - There is no stay of judgment of conviction - Authority was entitled
to impose the punishment of removal - Appeal dismissed. [Shiv Babu Shukla v.
State of M.P] . ...2500

Police Regulations, M.F., Regulations 238 & 240 - Conviction in
criminal offence - Appellant working as Head Constable - Convicted w/ss
4984, 304B of IPC .- Sentence suspended in appeal - Appellant removed
Jrom service on the ground of conviction - Held - Regulation 238 is
peremplory in nature and discretion granted is in the proviso - If is not inherent
that authority has no option but to wait till conviction is affirmed in appeal
- Authority was entitled to impose the punishment of removal - Appeal -
dismissed. [Shiv Babu Shukla v. State of M.P.] - ...2500

Powers of the Courts - It is well settled principle of law that court by
way of direction cannot introduce a new clause which has been deleted by
the legislature - It would mean enacting a new law which is beyond the powers
of the court. [Ganesh Prasad Madan v. State Transport Appellate Tribunal]... 2601

Prevention of Corruption Act, (49 of 1988), Section 13(1)(d), (2) -
See -Criminal Procedure Code, 1973, Section 216 [Manjulata Tiwari (Smt.) v.
State of M.P.] ...2731

Prevention of Food Adulteration Act (37 of 1954), Sections 7(i), 16(1)(a)(i)
- Sentence - Applicant convicted and sentenced to rigorous imprisonment for 6
months and fine of Rs.1000/- - Held - In view of mandatory provision of Section
16(1) of Act, no sentence lesser than the minimum prescribed by the statute can
be imposed - Revision dismissed. [Munnalal v, State of M.P] ... %80

Prevention of Food Adulteration Act (37 of 1954), Section 13(2) -
Report of Public Analyst - Report of Public Analyst sent after 75 days -
Applicant not availed opportunity for getting another part of sample o be
analyzed by Central Food Laboratory - Nothing to show how applicant
became prejudiced on that account - Applicant cannot avail any benefit for
his own lapse - Revision dismissed. [Bhanwarlal v. State of M.P] .. ¥75
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* Prevention of Food Adulteration Rules, 1955, Rule 22B - Quantity of
sample - 220-ml. of milk sample sent to Public Analyst - Public Analayst
nowhere pointed out that sample was insufficient Jor analysis - Cannot be
said that insufficient quantity was sent for analysis. [Bhanwarlal v. State of
M.P] . ¥75

Rajya Prashasnik Adhikaran (Lambit Evam Nirakrat Avedano Ka
Antaran) Adhyadesh, M.P. 2003 - See - Constitution, Article 14, 16 & 226
[Nandkishore Narolia v. State of M.P.] - ...2591

Scheduled Castes and Scheduled Tribes (Prevention of Atrocities)
Act (33 of 1989), Section 3(1)(x) - Intentionally insults or intimidates with
intent to humiliate a member of a Scheduled Caste or a Scheduled Tribe in
any place within public view - Applicants assaulted the complainant as he
had lodged a police report against applicant in past - No nexus between
commission of offence and caste of victim - Mere uttering the word '‘Chamra’
cannot be taken as sufficient for holding commission of offence - Order
Jraming charge u/s 3(1){x) set-aside - Revision allowed. [Surendra Kaurav v.
State of M.P.]" ...¥83

Securitisation and Reconstruction of Financial Assets and Enforcement
of Security Interest Act (54 of 2002), Section 2(c) - Various debts owed to
respondent No.l are assigned to respondent No.3 which is a private bank -
Held - Respondent No.3 is a banking company within the meaning of Section
2(c) - No prior notice is required befcre assignment of N.PA. - No prohibition
that one bank could not assign its debts together with underlying securities
fo another bank under guidelines of RBI dated 13.07.2005 - Respondent
No.3 competent to take action - Petition dismissed. [Paresh Spinners Ltd. v.
State Bank of India] ...2571

Small Scale Exemption - General Eie'mption No.1 (Notification No.1/
93-C.E., dated 28.02.1993 as amended) Clause 4 - See - Central Excise
and Salt Act, 1944, Section 5A(1) [Jepika Paints v. Union of India) ...2625

Specific Relief Act, (47 of 1963), Section 28 - See - Civil Procedure Code,
1908, Section 115, [Mohanlal Garg v. M/s. Chaudhary Builders Pvt. Ltd] ...2720

Specific Relief Act (47 of 1963), Section 38 - Suit for injunction - Land
recorded in the name of temple and name of Pujari is recorded as 'Ehatmam’
- Pujari is having very limited right - He is not having any ownership right in
the property of temple - Pujari and his brothers were not entitled to partition
the property mutually and their possession cannot be treated as exclusive
over the temple land - Temple is also necessary party - Plaintiff was not
entitled to file even suit for injunction - Suit rightly dismissed. [Sitaram v.
Radheshyam] . : ...2631

Succession Act (39 of 1925), Section 63 - Execution of unprivileged Wills
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- Proof of Will ~ It is necessary that witnesses must have seen the testator signing

the will in his presence. [Shakuntala Devi Singhal v. Goverdhan Das] ..:2641

Succession Act (39 of 1925), Sections 213, 214 - Proof of representative
title - Provisions do not bar institution of suit - Decree will be considered
provisional and will come into effect on obtaining and producing probate of
will or succession certificate - Plaintiffs are claiming as legal representatives
of deceased and decree has been passed - It is directed that decree will not
be given effect till plaintiffs obtain and produce the succession certificate.
[Manak Chand Jain v. Pukhraj Bai (Smt.)] ...2619

Uchcha Nyayalaya (Khand Nyaypeeth Ko Appeal) Adhiniyam, M.P.,
2005 (14 of 2006), Section 2 - Dealership of petrol - Order of cancellation
of dealership on ground that High Tension Electric Line passes over the site
- Advertisement does not contain such disqualification - Learned Single
Judge, on finding that dealer proposed to shift line and make the site suitable,
directed in case the line stands removed, the order of cancellation of
dealership shall stand quashed - Pursuant to direction of learned Single
Judge line shifted - Appeal against the order - Held - Policy circular No.63
contains condition for such disqualification - Policy circular being strictly
confidential, knowledge of it can not be imputed to dealer - There is no
suppression of fact by the dealer - The learned Sirigle Judge ought not to
have directed grant of dealership merely on account of removal of line -
Since present position of policy not placed on record - Appeal partly allowed
with the direction that appellant company shall, in changed circumstances,
consider the suitability of respondent for allotment of dealership. [Indian Oil
Corporation Ltd. v. Gurmeet Singh] - ...2505

Uchcha Nyayalaya (Khand Nyaypeeth Ko Appeal) Adhiniyam, M.P.,
2005 (14 of 2006), Section 2(1) Proviso - Maintainability of Writ Appeal - It
has to be decided on the basis of pleadings whether impugned order passed
by Single Judge'is one under Article 226 or 227 of Constitution. [Ispat Khadan
Janta Mazdoor Union v. Steel Authority of India Ltd.] ...2508

Uchchatar Nyayik Sewa (Bharti Tatha Sewa Sharten) Niyam, 1994,
Rule 5(1) Second Proviso, Constitution, Articles 14, 16, 233, 235 -

. Recruitment to post of District Judge (Entry Level ) - Rule 5(1} Second Proviso

provides that recruitment to posts of District Judges (Entry Level) shall be
made on the basis of vacancies available till attainment of required percentage
- Held - Proviso prevents High Court and Governor to fill up all vacancies
arising from year to year is contrary to provisions of Articles 233 & 235 -
Right to equality and equal opportunity in matters of public employment
guaranteed under Articles 14 & 16 is affected - Proviso in question is ultra

. vires Articles 14, 16, 233 and 235 of Constitution. [Y.D. Shukla v. High Court

of Judicature of M.P. at Jabalpur] ..2577
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(41)) INDEX

~Urban Land (Ceiling and Regulation) Act (33 of 1976), Section 10(5}),
(6) - Delivery of Possession - Land belonging to appellant declared surplus
- Notice u/s 10(5) issued to appellant which was refused - Possession of land
taken over by Revenue Officer and name of State recorded in revenue record
- Held - Procedure of preparing a Panchnama or memorandum by L.A.QO. in
presence of witnesses would constitute taking of possession - Revenue records
showing party in possession df land coupled with revenue entries is sufficient

compliance - Court cannot convert itself into a Revenue Court and hold that .

inspite of panchnama and revenue record actual physical possession of land
nof taken - Appeal dismissed. [Lalji Choubey v. State of M.P.] ...2513
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Justice S. K. Kulshrestha

Born on 2.10.1946. Passed LL.B in 1968 and MA in English
Literature in 1969. Became Member of the Bar in 1968 and joined the
chamber of Shri C.R. Khanwilkar in the year 1968. Started Practising on
the criminal side till appointed as Government Advocate and Public
Prosecutor in High Court in 1980. Continued as Government Advocate
till 1989. During this period, handled a large number of prestigious
assignments on behalf of the Government as its Counsel including the
Commissions appointed to inquire into various matters of public importance.
Was Counsel for a very large number of Statutory and Corporate Bodies
including Development Authorities, Public Service Commission, Municipal
Corporations, Board of Secondary Education, Professional Examination
Board, Van Vikas Nigam, Tourism Corporation and the like. In the year
1994, was appointed as Additional Advocate General and was later,

-designated a Senior Advocate in 1995 and continued on the said post till
his elevation as Judge of the High Court on 24.1.1996.

Was Administrative Judge at Indore Bench of the High Court of M. P.
till demitting the office on 2nd October, 2008.

We wish his Lordship a healthy, happy and prosperous life.



", e
Justice Sheela Khanna

Born on 7th Oct. 1946. Passed B.A., LL.B. from Vikram University, Ujjain and
LL.M. from Sagar University, Sagar. Enrolled as an advocate in the year 1969 and
practised as a Lawyer for about one year. Joined judiciary as Civil Judge on 3rd Oct.
1970 was posted at Jabalpur, Indore and Gwalior in the same position (1970-1980).
Became Additional Chief Judicial Magistrate, Bhopal and Indore and Chief Judicial
Magistrate, Rewa (1986). Promoted as Additional District Judge and posted at Ratlam
and Ujjain (1987-91). Became District Judge, Narsinghpur (October 1995 - May 1999).
Worked as District Judge Gwalior (May 1999- September 2003), District Judge Indore
(2004). Presently posted as Judge in the High Court of Madhya Pradesh, Bench Gwalior
since October 2004.

Worked on deputation as an Attache in the Legislative Department in the Ministry
of Law, Justice & Company Affairs, New Delhi in 1985. On deputation as Registrar,
Bhopal Gas Leakage Tragedy Welfare Commission (1991-1992). On deputation as
Secretary, M.P. Legislative Assembly (November 1993 - October 1995). On deputation
as Law Officer to His Excellency. Hon. the Governor of Madhya Pradesh, at Bhopal
(September 2003).

Participated as Observer in the 1st Conference of the Association of SAARC’s
Speakers and Parliamentarians at New Delhi (20-25 July 1993). Participated as
Additional Secretary in Presiding Officers and Secretaries Conference held at Chennai
(22 June-2 July 1993). Participated as Secretary in Presiding Officers and Secretaries
Conference held at Bhubaneswar (29 January - 6 February 1994). Participated as
Secretary in the Commonwealth Parliamentary Association conference held at Colombo
(06-13 October 1995). Presided over as Society of Clerks at the table.

Also Travelled to Bangkok (Thailand), Tokyo (Japan), Hong Kong and Singapore
as Secretary (MP Legislative Assembly) for a study tour organized by the
Commonwealth Parliamentary Association of study Parliamentary working. Participated
as Secretary (MP Legislative Assembly) in the Study tour organized by Indian
Parliamentary Association to study the working of Parliamentary system of Assam
and West Bengal (17-25 January 1995)

We wish her lordship a healthy happy and prosperous life.



Farewell
" Hon'ble Mr. Justice A. M. Sapre bids farewell to the demitting Judge :—

Today, I rise to bid adieu to one of the most illustrious judges of our time, Hon’ble
Shri Justice S.K. Kulshrestha. I had the privilege to observe his Lordship First in my
capacity as a lawyer in principal seat at Jabalpur and later as a senior and respected:
colleague on the bench. When his lordship was elevated as a Judge of the High Court .
in the year 1996, what impressed-all of us most was the calm and unflappable manner
in which his lordship conduéted himself and the proceedings of the court. His lordship
was frugal with spoken word, yet communicative. His lordship is'a Master of Artsin
English Literature and it reflected in his judgments, effortlessly. :

To recount, his lordship was born on 2nd of October 1946 on the Gandhi
Jayanti-a pious day for our nation, which is remembered by every citizen of
our country with pride, he entered the Bar at a tender young age of 22. He joined
the office of an eminent advocate of the time, Shri C. Khanwilkar, who practiced
on criminal side, His lordship practiced on writ, civil, criminal, taxation, company
and Labour sidés of the profession with equal ease. He rose quickly in the estimation
of the Bar and the bench alike. He was appointed Additional Advocate General
and later designated a senior counsel.

Finally, he was elevated to the bench in the year 1996. As a judge, he endeared
himself to one and all with his self effacing nature and equanimity. He is never
known to have lost his cool and was magnanimous to his subordinates. What
_immediately struck everyone was his learning and erudition. His Lordship was
one of the most versatile judges I have ever come across. He could work without
difficulty in all branches of law. ‘the conciseness of his expression was unsurpassed.
His judgments displayed many subtle felicities of the language. The bombastic
words and convoluted sentences, running into paragraphs were unknown to him.
His lordsﬁip\ delivered many a landmark judgment, which adotn the law journals.

. ‘His dedication to work was unmatched. His lordship continuéd to work with
‘total vigour till\the last day of his tenure. Knowing well that he.would not be
around when the new set of Rules of the High Court would come in force, yet he
selflessly devoted hours in studying the draft and coming up with. valuable
suggestions, most of which were accepted with gratitude by, the Rule Committee.
I'm sure that the government of the day will make full use of his extraordinary
repository of knowledge and wisdom in the years to come. Some indications to

that effect are already in the ai}ﬂgllgh I would refrain from elaborating further.
if

1 shall be failing in my duty, if k& on’t make here a special mention of Mrs.
Kulshrestha. ‘throughout the years of my gqua.intance with her, she has conducted
herself with aplomb and dignity. She was the proverbial woman behind a successful
Judge. ' z '

'It is said in Chapter 3 of Geeta and I quote.

"EETeRlg ABFIadad 9T |
W qEHA F SiFcaagaaa’’ 1 (9)



Meaning thereby: -

" Whatever a great man does is followed by others; people
go by the example he sets up.

Being eminent with virtues is a rare gift, which.comes from
God. In one so imbued godly qualities are in evidence. Such a man
is viewed a model to society. The world feels inclined to walk in
his way. His responsibility is, therefore, very great. Man is to
society what a limb is to the body.” Unquote.

If I may be-permitted to say so, the aforesaid qualities do reflect in the
character of Justice S.K. Kulsherestha. ‘they are thus worth emulating by every
one of us.

Sir, In the end, I wish my esteemed brother to whom we all with affection
call “Shashi Bhaiya’ and respected Mrs. Kulshrestha, a long, happy, healthy and
prosperous life and express a sincere hope that his knowledge, wisdom and
guidance would always be available to all of us.

Thank you very much.

On behalf of Central Government Shri Vinay Zelawat Asstt. Solicitor
- General of India, bids farewell :~
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-Shri'A. S. Kutumbale, Addl Adw. General of M. P., bids farewell —

Every inning comes to an end and so.the every tenure, Its the-time for-which
we all have gathered here for saying Bon voyage to My Lord, for startmg a new
_ mmng, a totally new one. R

" The day has come to bid your Lordship Farewell from the Ofﬁce and not
from our hearts and minds. It is this day that we give our judgment-on you having
received so many at your hands for past on€ decade.

Born on 2% October, the ausplclous Birthday of Mahatma Gandhiji in the
year 1946, when the independence of India was on the horizon. Lordship has
graduated in Law and later on completed his post graduation in English Literature
- and started practicing in Indore, Your Lordship had.a long stint in the Office at
Indore which I am representing today. Similarly, it was the great honour for all of
us representing this Office that Lordship has been elevated in 1996 as Judge of
- this High Court from 'l'.hlS very Office. -

By dint of his hard work'and perseverance, LOIdShlp had made his mark in
the profession as a lawyer at a very early stage. He held the Office of Public
Prosecutor, Dy. Government Advocate, Government Advocate ‘and Additional
Advocate general with utmost sincerity, impeccable integrity and sheer dedication.
The Region deter of being Law Officer are the attributes which are mentioned



above and these attributes were in abundance in your Lordship as Law Officer of
the State Government. His Lordship had the knack of spotting the talent and he
has promoted many meritorious lawyers by giving them opportunities to perform.

Your Lordship held the post of Secretary also in this esteemed Bar
Association. .

During the early days, I remember you had hobbies playing Chess & Table-
Tennis in Bar Room and I had occasions to play Table-Tennis with and against
you for hours together but now the days are gone and growing rapidly towards old
age, being the last official day of the carcer as a Judge of this Hon’ble Court.

Being my good friend, this is a personal loss to me also. I have read you as a.

Gentleman Judge and always helpful to the juniors.

Your Lordship’s patience, profound knowledge and sharp sense of humor
reflected in his court room, while sitting as a Judge. Your Lordship’s congenial
nature and the atmosphere of cordiality in the Court always added to the pleasure
of conducting cases before you. Your Lordship’s vast knowledge, experience and
great analytical ability duly reflected in your judgments and we will always Jook
forward to your guidance in future also.

Though, we will nat be having you with us in'the Court from now, you will
always be with us in our minds and in our hearts. I extend good wishes to you as
well as to Mrs. Kulshrestha on my behalf and colleagues of my office the State
Government for starting a new inning and I extend good wishes and hope that you
will continue as cheerful as always and spread happiness where-ever you be.

bids farewell :—

On the 2™ of October next, your Lordship will be laying down the robes of
your office after 12 years of an illustrious career as a Judge of this Hon’ble
Court. All the Senior Advocates of this Court, along with all other Advocates
have, therefore, assembled here today, being the last working day before the
unusually long Navaratri and Dussehra Holidays, to bid you farewell.

My Lord, when in 1996, you took oath of the High Office of a Judge of this
Court, we entertained great expectations about your performance as a-Judge,
since you were picked up from the Bar to fill this High Office. Now after 12
years, when you are laying down your office, let me assure you, on behalf of all
my collegues, that you have fulfilled these expectations in full measure.

I can say with full confidence and without any fear of contradiction, that
by your patient hearing, courteous and impartial treatment to all the members of
the Bar and Juniors and Seniors alike, and your pains taking and lucid judgments,
you have given full satisfaction to the litigant public in general and to the members
of the Bar in particular.

I am confident that in saying so, I am expressing the unanimous feelings of
all the members of the Bar.




My Lord, I am particularly happy to record these feelings on this oecasion
because I had the good fortune to watch your entire judicial career from day one.

+ 1 still remember you as a.young lawyer, full of hopes, joining the legal profession

in the year 1968, and your working in the chamber of late Shri Khanwilkar, a
leading criminal lawyer of those days.

I have seen you arguing his briefs with slight nervousness but with thorough
preparation and full command over the language.

Next, I have seen you working for the State Government as a Deputy
Government Advocate, as a Government Advocate and then as Additional
Advocate General. By your remarkable performance in these various capacities,
you had easily marked yourself out, as a person destined to go higher up, and you
did go higher up when you were appointed a Judge of this Court..

I have also closely watched with interest your performance as a Judge during
your entire tenure, and by the grace of God, I am here even today when you are

laying down the reins of your office, to record my full and heartfelt satisfaction
about your performance as a.Judge..

My Lord, a farewell is generallya good-l:;ye and, therefore, naturally a sad occasion.
In your retirement, we are certainly loosmg a good Judge on the Bench, but at the same
time we are glad that an old and respected friend is coming back to our field.

On behalf of all the Senior Advocates of this Court, 1 bid your farewell, and '
wish you a2 peaceful, happy and contented life after retirement.

So, farewell Justice Kulshrestha, and welcome Mr. Shashi Kulshrestha.

On.behalf of Bar Council of India and M. P. State Bar Council, Shri
Zafar Khan, Sr. Adv., bids farewell :—-
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Shri B. I. Mehta, President, Bar Association, Indore, bids farewell :—

Today, we are here to give warm farewell to Hon'ble Mr, Justice S K. Kulshrestha.
My Lord Justice Kulshrestha was born on. 02/10/1946 in a renowned family with. high
traditions. After completing graduation in the year 1966, my lord did LL.B in 1968 and
M.A. (English Literature) in 1969. After completing education. My Lord joined the High
Court Bar Association, Indore. Thereafter My Lord joined the chambers of remowned
lawyer Mr.C.R. Khanwilkar. Your Lordship practised in the High Court, Tribunals etc.
Your Lordship practised in different branches of law and ficlds of specialization were
Criminal Law and Constitutional Law.During Your Lordship’s successful career. My Lord
was appointed as Deputy Government Advocate and then Government Advocate in the
year 1984. thereafter My Lord was appointed as Additional Advocate General inthe year
1954 and designated as Senior Advocate in the year 1995.

Because of your Lordship’s talent you were appointed as Judge of this Hon'ble
Court on 24/01/1996. Your Lordship’s hard work and decent behaviour throughout the
career made you very popular amongst lawyers. Since My Lord has practised here
for about 25 years before elevation, Your Lordship knew the temperamerit of the
Advocates. By and large, My Lord is a Judge of great temperament, competence and
believe in maintaining dignity, decorum and etiquettes towards all courts.

. Your Lordship was also.elected as Secretary of this Bar Association i the
year 1994-95 and during that tenure, the members felt a radical change in the
administration of Bar Association. It is a matter of pleasant coincidence that an
Advocate starting his career from Indore has reached the Augustine office of
Judge of this Hon'ble Court and is retiring from Indore. I may point out that for
not only this Bench and Bar, Your Lordship’s presence is felt on the Bench and
Bar of every Court. In this great task, My Lord has delivered thousand of
judgments. During Your Lordship’s tenure of a Judge of this Hon’ble Court, My
Lord has created an efficient administration of justice. There is one topic to which
I would refer because it concerns with the great system of Jjudiciary. Last but not
the least, with all about great qualities of your Lordship, you have been described as :-

"A great Judge, a great Citizen and above all, a great human, being.”

I on my behalf and on behalf of our Bar Association wish your Lordship and
Smt. Kulshrestha a long, healthy and cheerful life. Jai Hind.

Farewell speech delivered by Hon'ble Shri Justice S. K. Kulshrestha :—

_By the grace of Lord ‘Shiva’, day has come for me to demit my Office on
1st of October, 2008 after having associated with the field of law for over four
decades. It is customary for the Bar to highlight only the qualities of a person

vacating the Office and you have all been very charitable to me. If [ have even

10% of the attributes you have spoken of, I shall consider myself most fortunate.
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My journey in law was an abrupt change from the family tradition. Witnessing that
Engineers were required to put in a lot of labour to complete their projects, I dreaded tt,
. and, though eligible for the Science stream, I. chose humanities instead, only to find
later that to be a Lawyer or a Judge was not-every body’s pie. At the time when I
ventured to enter the Bar, I had none as Lawyer or Judge in my family. Everybody
thought that I had gone astray and I started sharing their view after having survived for
about 7 to 8 years in the profession without the help of anyone. Of course, my Senior -
Late Shri C.R.Khanwilkar was very kind to me and he permitted me to handle most of
his cases in the High Court which gave me some foothold in the profession.

It was at ajuncture when I was fluctuating and wondering about the
wisdom of my action in joining the profession, there presented an opportunity and I
was appointed a Deputy Government Advocate and later a Government Advocate
till 1989. My real profession started after 1989 when I again started practising as a
private Counsel. This was the golden period of my life. Though, this temporary
independence was impeded by my appointment as Additional Advocate General,
I stood adequately compensated by having been designated Senior Advocate.

I had very many dreams of becoming a Judge but when I wanted to become,
I could not and when I had lost all hopes, I did become one. People feel that
it is disadvantageous to be a Judge and to sacrifice roaring practice. I am, however,
of the view that those who feel that roaring practice is a better option of the two,
suffer from obvious misgiving as there is no parallel to the Constitutional post of
a Judge. With the perquisites attached and the handsome salary, the sacrifice is
more than compensated. I have alse noticed that in a large number of cases.it is
' not because switching over to Judgeship has the result of pecuniary loss that
persons refuse it, it is their reticence and diffidence that they do not want to take
the plunge. It is my suggestion that should an opportunity present itself for becoming
a Judge, the recipient should jump at it rather than suffer from a dilenima about
the wisdom of change requiring abandonment of income.

In the field as a Judge, I have had the opportunity of handling many Rosters
and I find that without the arrears weighing on the mind, lot of ground can be
covered if sincere effort is made from 10.30 to 4.30 and adequate opportunity is
granted to the Lawyers. This helps develop and groom the Bar. Without a good
Bar a good Judiciary is inconceivable. Though I do not recall even a single instance
where I reprimanded or otherwise: had been harsh to a Lawyer, but if I have done
so I do not regret it because it must have been for his benefit.

I assure you that I am very happy demitting my Office after an enjoyable
period of about 13 years. Though I have not taken any decision with regard to my
future plans except to go into retirement, much will depend upon the circumstances.

I extend my greetings to all of you and make it clear that whenever I am
available at Indore you are most welcome to have tea with me at my residence if
you have the time.

' “JAT HIND”




Farewell

Hon'ble Mr. Subhash Samvastsar, Adm, J Gwalior Bench b:ds farewell

to the demlttmg Judge :—

Today, we have assembled here to bid farewell to Hon’ble Justice Sheela
Khanna, who shall be demitting the office of the Judge of the High Court of
Madhya Pradesh on 07th of October, 2008.

Justice Sheela Khanna hails from the Higher Judicial Service of the State
of Madhya Pradesh and has thus a lot: of experience of adminjstration of justice at
her credit. Prior to her elevation to thé Bench, in her service career, she has held
many offices in the State with great competence and success, on Judicial,
Administrative and Advisory levels. Having been appointed as District & Sessions
Judge, she was posted in various districts of Madhya Pradesh and also held the
important posts like Secretary to Leg'lslatlve Assembly, Law Officer to His
Excellency the Governor of Madhya Pradesh, the Registrar, Bhopal Gas Tragedy.
She also-had a privilege to go on deputation fo Legislative Department of the
Central Government, New Delhi. She also participated in SAARC Meet at Delhi.
She- has a credit of attending Common Wealth Conferences at Colombo,
Bangkok, Singapore, Tokyo, Hong kong, Nepal and at various other places.

Having contributed a lot in the administration of justice in her various judicial

assignments right from 3/4/1970, including on the Bench of the High Court, she

has established a very good career to her credit, till now, which cannot be forgotten
in the judicial field.

Justice Khanna has made a mark as a Judge and she has dlstmgulshed herself -

as an eminent Judge. She will be remembered by her landmark judgments.

She will also be ever remembered for her straight forward attitude, explicit
expression and strictness in public interest, both on administrative and judicial
sides. Her service career right from 3/4/1970, is quite successful.

On the eve of her demitting the office of the Judge of the High Court, we all
wish her every success and longevity with the best health and happiness, in all
times to come. :

Thank you,

Farewell Speech delivered by Hon'ble Justice Sheeld Khanna :-

After completing more than 38 years cf my service, I would be demitting my

office on 6th of October 2008,

I do not know how this long journey of around 39 years I travelled in such a
short span of time. I feel that just a few years ago I joined as a Civil Judge and
after promotions and elevation to the High Court, how soon I am going to retire.

I have heard elderly peoples saying that you never know how good days
pass. I think that because of smooth and happy journey throughout, without any
inconveniences and difficulties, I could not feel that the journey was a long journey.
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Today, I remember my respected father. When I was selected as a Civil Judge
and was going to join at Jabalpur, my father said that now as a Judge you have
been given a responsibility to do justice, to promote justice and to prevent injustice
with honesty and without fear, force and favour. He advised me to be a hard
worker as his moto was that it is work which makes a workman. My beloved
mother at that time advised me that while performing your duties never get
disturbed, nervous and don’t feel any kind of trouble. Her moto was that one
should not feel trouble unless trouble really troubles one. She guided me how to
overcome with the difficuities. By the grace of God and as per advice and blessings
of my parents, I tried to perform my duties keeping in view the sole object, the
moto and mission to do justice and justice only.

During these 39 years of my journey, I got opportunities to work in various
fields and enjoyed vivid experiences. Our country is a democratic country standing
mainly on the three Pillars i.e., Judiciary, Legislative and Executive. I am fortunate ;
enough that I got the opportunities to work and serve to all the three pillars and |
mainly worked on Judicial side but was also sent on deputation as Secretary in the
M.P. Legislative Assembly where I observed and experienced the legislative
functioning. In 1985, I was on deputation as an attache in Legislative Department
in the Ministry of Law Justice and Company Affairs in New Delhi, where I got
the opportunities to observe the working of Executive also. Thus, I can say that I
have seen the democracy with close eye.

I got enormous opportunities during my service tenure. Iwas sent by Hon’ble -
M.P. High Court to Bombay to observe the working of Juvenile Court when I was.
Civil Judge of only two years standing. Thereafter, I was posted as Senior Judge,
Juvenile Court and worked for about eight years as a Senior Judge in Jabalpur
and Indore. I am lucky that when I was Secretary of the Legislative Assembly
of M.P. I was picked up by Shri Shivraj Patil, the than Speaker of Lok Sabha to
participate in' “Common Wealth Parliamentary Association Conference” held at
Columbo. I also got opportunities to travel) to Bangkok (Thailand), Tokyo
(Japan), Hongkong and Singapore organized by Common Wealth Parliamentary
Association to study parliamentary working system. Again as Secretary of the
Legislative Assembly, 1 participated as observer in the First Conference of
Association of SAARC’s Speakers and Parliamentarians at New Delhi. I got the
opportunities to participate in Presiding Officers and Secretaries Conference held
at Chennai and Bhubneshwar. '

. While on deputation as Registrar Bhopal Gas Leakage Tragedy Welfare
Commission, I experienced the sufferings of gas leakage tragedy. To work on
deputation as Law Officer to His Excellency, the Governor of M.P at Bhopal,
was another good experience for me. '

I have tried to perform my duties to the best of my abilities and capabilities
and without ill-will and hatred. I am lucky that I got full support from the Bar in all
the places where [ was posted. As you all know that out of about 39 years of my
service, I have spent the maximum period of 12 years in Gwalior and served here

(s



i

as a Civil Judge, as a District Judge and as a High Court Judge. During my
tenure, I got fullest support, cooperation and assistance from the Bar, due to which
1 could not feel any difficulty here. I am highly grateful to all of you for the good
words and nice words spoken about me, ignoring my shortcomings. It is your
kindness and goodness that the Bar have overlooked my shortcomings, if any, and
consistently gave me full support.

I take this opportumty to express my heartfelt pratitude to all my colleagues,
seniors as well as juniors for thCII guidance, cooperation and support from
tlme to time.

" 1, sincerely, express my apologies for havmg sald or done anything that
might have hurt anyone. I would request you to kindly excuse me for my failures.

I am grateful to my frierids, well wishers and family members without whom
support I could not have performed my duties the way I desire.

I, sincerely, thank my Lord The Chief Justice Shri A.K. Patnaik, who in
spite of his busy schedule took trouble to come here in this week and gave me an
opportunity to sit with him in D.B.-I. I can never forget the affection that he has
bestowed on me. Because of his preoccupations, he could not stay at the time of
ovation. I would like to place on record my deep sense of gratitude towards him.,

I cannot forget the love and affection bestowed on me by my past and
present colleagues. It is difficult to forget the members of the District Judiciary,
who gave full respect to me. I am thankful to the Registrar of this Bench and
Officers of the Registry for the services rendered to me. I am thankful to my
personal staff members namely Shri Dhananjay Buchake, Private Secretary, Shri
Arjun Bisht, Stenographer and Shri R.K. Saxena, Reader, who performed their
duties sincerely.

1 am also thankful to all my brother Judges and their spouses and sister

~ Judge, who were very kind towards me throughout.

Now, as a Judge I have compleied my innings, but my journey is not complete. '

Now, after retirement and demitting the office I shall be starting new journey
in my life to fulfill the responsibilities towards my family members and towards
the society as a whole, for which I am looking forward to a better tomorrow.

I thank you all for your kind and good wishes and for warm welcome today
and I believe that in future also I will get the same love and affection.

Once again, thank you very much.
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NOTES OF CASES
| s
KS. Chauhan,J - : BHANWARLAL
’ Vs.
STATE OF M.P.

A. Prevention of Food Adulteration Rules, 1955, Rule 22B -
Quantity of sample - 220 ml. of milk sample sent to Public Analyst - Public
Analayst nowhere pointed out that sample was insufficient for analysis -
Cannot be said that insufficient quantity was. sent for analysis. (1978) 2 SCC
386 (ref.) .

®. wrE AqHHer frarer fam, 1955, Frm 228 — R @ A= -

T P T F7 220 A fH Ao Aoy A9 T - Je frays Bt @ g0

) i 5 7 fazawor @ Y arafe or — 9% 8 w1 o w@ar 5 e @
farg arqarfe s Ash T$1.(1978) 2 SCC 386 (Waffa)

~ B. Prevention of Food Adulteration Act (37 of 1954), Section 13(2)

- Report of Public Analyst - Report of Public Analyst sent afier 75 duys -

Applicant not availed opportunity for getting another part of sample to be

analyzed by Central Food Laboratory - Nothing to show how applicant

became prejudiced on that account - Applicant cannot avail any benef it for
his own lapse - Revision dismissed. .

. @ Jgmser frarer aftifE (1954 BT 37), ORT 13(2) — @id
fards® N RS — e Rwvs A KU 75 R 98 a1 78 - omdaw
mmmmmﬁa%a;ﬁwwwmﬁmmmﬁ
IBRT — I§ SO @ oY T A TN f THW ANTF B W q@IE AT - ANWTE
SHa! Wd A TEN FT g A TE A Fhar § — O TR |

Rakesh Kumar Jain, for the applicant. ) , '
A.L. Patel, G.A., for the non-applicant/State. '

»Cr.R. No.631/1997 (Jabalpur), D/- 15 February, 2008.

Short Note
(76) :
Shantanu Kemkar, J DEVKUNWAR (SMT.)
Vs.
STATE OF M.P. & ors™:

Constitution, Article 226 - Recovery from terminal benefits - Due {0
clerical error benefit of two increments was extended to petitioner's husband
- Order for recovery from terminal benefits - Held - Benefits of increments
was not extended in favour of petitioner's husband on account of any fruud
or misrepresentation on his part - Recovery could not be made - Order of
recovery quashed - petition allowed.




In view of the judgment of the Supreme Court in the case of Sahibram Vs.
State of Haryana [(1994) 2 SCC 52] and in case of Shyambabu Verma V5.
Union of India [(1994) 2 SCC 521] any amount paid erroneously or on the
basis of wrong interpretation of rules or misconception cannot be recovered.
It can only be recovered if such payment was made as a result of any fraud
or misrepresentation on the part of the employee.

WA, oY 226 — AT @ ¥ TN — fARFE IR B FRO QA
¥ gt T AT @ Uiy <Y R Ty — dar A I B ae — ftEiRa
~ At B R BT Aa9 ghgal BT wTH SED gRT fEe HUC AT RIS $ PRI W
ferm T — a¥gelt W Y W WA — I DT Aew AT — AMfDT AR |

Anand Singh, for the petitioner.

M.S. Dwivedi, P.L., for the respondents.

*W.P. No. 1859[2008(S) (Indore), D/- 27 June, 2008, T

Short Note
(77)
S.C. Vyas, J HARKAWAT & COMPANY
(M/S) & ors.
Vs.
UNION OF INDIA

Criminal Procedure Code, 1973 (2 of 1974), Section 482, Income
Tax Act, 1961, Sections 276C, 278B - Criminal case initiated on ground
that petitioner firm made payment of interest without deduction of tax at
source - Tax not deposited in department - Quashment of proceedmg on
ground that tribunal has set-aside penalty which was levied by Assessing
Officer - Held - Since assessee had deducted TDS and deposited the same in
department, though late, but it has already suffered interest - Tribunal set-
aside the penalty, therefore, basis of prosecution has already gone - Prosecution
quashed. (2004) 186 CTR Reports 721, 83 ITR 27, 184 ITR 467 (ref)).

qug ufpar wfear, 1973 (1974 ®7 2), IR 482, IS} AHferraw, 1961,
SIRTY 276%), 27841 — TIVSE WA I AR W WRH far 731 fF A=l o4 3 7o
W) 99 & T A A s o wer fear ~ o fawrr 7 s T far -
ST BT frEvsT 3 ameR W AfieRer w fuRor after gR SRt R

TR F & — st iRa — dfe FEfRd X SEvw ot S ikl feam |

ST B, Fel R 5 ), g saror qd A & o A S g e — Jrfernvor
3 o e o &), 3ARIT AT BT AER T f TR 81 9ot § — Afer
ftrafeee | (2004) 186 CTR Reports 721, 83 ITR 27, 184 ITR 467 (%),

Shailendra Mukati, for the applicants.
R L. Jain, for the non-applicant.

*M.Cr.C. No0.1367/2007 (Indore), D/- 17 March, 2008.
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NOTES OF CASES
(78)
NK. Mody,J -~ o KALU -
’ Vs.
BANSILAL & ors.

A. Motor Vehicles Act (59 of 1988), Section 15 - Renewal of driving
license - Accident occurred.on 13.06.2000 - License of driver expired on
02.02.1999 - Application for renewal of license made more than 30 days
after the date of expiry - License renewed on 23.06.2000 - Held - Driver was

not possessing valid license at the time of accident - Insurance Company no!
liable. 2007 ACJ 1067 (ref.)

7. Wex o affiaw (1988 T 50), ENT 15 — SHfdT dEwd &1
Ao — gEEHT 13.06.2000 B BT g — FRIW BT AR 02,02.1999 BT HATK
gm—am#ﬁ%aﬁ:ﬁaﬂwﬁmaﬁaﬂmaﬁmﬁaoﬁﬁﬁmﬁ@w
mﬁmﬂm—mﬁwza.oe.zonoaﬁ:m—«ﬂﬁgan—arﬁ?ﬁa’rﬁﬂ—mﬁw
gﬁm%wﬁumﬁm—'mwmﬂiﬁl2007ACJIOG7 (w=f¥e)

B. Motor Vehicles Act (59 of 1988), Section 173 - Insurance
Company has already paid a sum of Rs.30,000/- to the claimant as per award
- Claimant filed appeal for enhancement - High Court awarded further sum
of Rs.25,000/- - Insurance Company prayed before the High Court that at
the time of accident driver was not possessing valid & effective driving
licence, therefore, a right of recovery be given o Insurance Company for
the amount which was awarded by the tribunal and paid to claimant - Held -
Since no appeal or cross-objection has been filed by Insurance Company -
The prayer cannot be accepted - However, Insurance Company shall pay
enhanced amount of Rs.25,000/- to claimant and shall have an option to
recover the amount from owner & driver.

& #iex g s (1988 @1 59), EINT 173 s I i
a%aagﬂﬂao,ooo/—mﬂmaﬁaﬂaﬁqﬁﬁawaﬂaﬁaﬁ—aﬁzﬂﬁqﬁg
& farg ardrer Yo o — S waTed | 25,000 /— B T arfaRe iy aifyfoifa &
—ﬁmmﬁfﬁwwzﬁﬂwmﬂmaﬁﬁﬁgﬁw%wmiﬁwﬁuaﬁ?
m?ﬁamﬁﬁamﬁvﬁrmwmahmm:ﬁﬁwmaﬁawﬁmmﬁm
Wﬁaﬁmﬂmmﬁﬁﬂﬁﬁﬂﬁﬁaﬂ?mﬁﬁwﬁﬁ—uﬁﬁmﬁﬁ—?@i
mmﬁmﬁémmmﬁqumw-mmﬂﬁaﬁmm
—Hanﬁ,é’rmavq'-ﬁza,ooo/—maﬁa‘gﬁ'@‘ﬂﬁraﬁ?ﬂﬁmaﬂfﬁaﬁ?wm

oIt SR W IS B BT famed X
‘ 0.P. Mandloi, for the appellant.

. Satish Tomar, for the respondent No.1 & 2.
Milind Phadke, for the respondent No.3.




' NOTES OF CASES
(79)
Mrs. S.R. Waghmare, J ) MAHESH
. : . Vs.
STATE OF M.P,

A.  Criminal Procedure Code, 1973 (2 of 1974), Section 357(3),

Penal Code, 1860, Section 287 - Order of payment of compensation - Victim
suffered grievous injuries while operating thresher machine under the
employment of accused - Presence of accused at spot and evidence of
witnesses regarding negligence of accused - Held - Accused guilty of offence

u/s 287 IPC - However - Custodial sentence reduced fo period already

undergone on payment of compensation. :

F.  7vS uipAr wfen 1973 (1974 @1 2), ©RT 357(3), Tve Wi,
1880 EIRT 287 — ARIPY B WIH BT AR — APR[ 3 Faio o st R
ﬁ?ﬁﬁwﬁwﬁ%ﬁaﬁnﬂﬂqﬁﬁﬁw—mﬁgﬁaﬁmmwmaﬁ?
M@m%ﬁaﬁmmm—mﬁﬁﬁﬁ—aﬁgaﬁma.\ftaﬁtrmzw
%-mmmﬂﬂi—wﬁ.aﬁ?ﬁmmmaﬂmmmm
& A T gAY 2afy 9 F9 fear T '

B. Criminal Procedure Code, 1973 (2 of 1974), Section 357(3) -
Order of payment of compensation - Accused treated victim in proper hospital
and spent considerable amount - Victim himself was partly responsible for
accident as he has not taken proper care - Compensation of Rs.20,000/-
would meet ends of justice. AIR 1988 SC.2127 (ref)

©. U ufmAT G 1973 (1974 BT 2), wmq 357(3) — whrax
S BT AT — Afgew 3 RyT &7 Sogad s § SugR sy ok gafe
YR Tl Y — TR w0 e @ g A seReT o @ity 9wt SRR Wk
& el — 20,000 /—~ U @] ARER =9 S o BY g S| AIR 1988 SC 2127
(eafia). .

O.P. Solanki, for the applicant.

Manish Joshi, for the non-applicant/State.

*Cr.R. N0.126/2005 (Indore), D/- 28 August, 2008.

Short Note
‘ (80)
Mrs. Sushma Shrivastava, J MUNNALAL
. : : ' Vs. :
STATE OF M P,

Prevention of Food Adulteration Act (37 of 1954), Sections 7(i),
16(1)(a)(i) - Sentence - Applicant convicted and sentenced to rigorous

imprisonment for 6 months and fine of Rs.1000/- - Held - In view of mandatory _

(L]
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provision of Section 16(1) of Act, no sentence lesser than the minimum
prescribed by.the statute .can be imposed - Révision dismissed.

The principal submission made on behalf of the applicant was with regard
to the Jail sentence imposed on the applicant and it was urged that the Jail sentence
was not warranted after long passage of time when the sample of milk was taken
from the applicant in the year 1986. However, as held by the Apex Court in the
case of Mahendra Kumar G. Patel & anr. Vs, State of Gujrat & anr. reported
in (2004) 13 SCC 78 in view of mandatory provisions of Section 16(1) of the Act,
no sentence lesser than the minimum prescribed by the statute could be awarded
for the offence u/s 16(1)(a)(i) of the Act. Applicant has alréady been awarded
minimum prescrlbed sentence of 6 months 1mpnsonment and fine of Rs.1000/-
which requires no further reduction.

@rer Irufdisror frramer afei=w (1954 &1 37), =t 7(3), 16{1){T(i) -
TUSIRYT — ATISD ISE T 747 2R 6 AIE B WHH HNE U9 %, 1000 /— FAA
¥ efved firar a7 — AfAfuiRT — aftlffem o gwy 16(1) @ SO SwEdT 6 gReTd
wﬁamﬁﬁﬁﬁmﬁﬁﬁwﬁmmmﬁﬁﬁﬁﬁﬁmmm—
TAETOT @R |

A.D. Deoras, for the applicant.

R N. Yadav, Panel Lawyer, for the non-applicant/State.

*Cr.R. No.796/1998 (Jabalpur), D/- 13 March, 2008.

Short Noté
: (81)
Shantanu Kemkar, J ‘ RAKEKSH JAJU (GUPTA)
Vs.
STATE OF M.P. & ors.

Constitution, Article 226 - Compassionate appointment - Father of
pefitioner died on 18.12.1985 in harness - On obtaining majority petitioner
applied for compassionate appointment on 01.09.2000 - Appointment -
Cancellation of appointment on ground of subsequent policy dated
22.01.2007 in which compassionate appointment can be given only in case
minor attains majority within 7 years of death of employee - Held - Policy
prevailing at the time of application for compassionate appointment shall be
applicable and not the policy which came into existence subsequently - Order
of cancellation of appointment quashed - Petition allowed. 2002(3) MPLJ
242 (ref)

Wi, IeeT 226 — a@H frgfda — I & g @) 7] 18.12.1985
HI a7 ¥ T80 §Y 83 — TUEDAT MW DX UR 01.06.2000 HY AT 7 AHET Fryfaa
@ foe ames v frar - Pgfea - swaqad Sfifa o/ 22.01.2007, @ da@
ARG B BHAN B G W 7 9 B I TawHa A A B 79 A aE g




NOTES OF CASES

& 7 wa g, @ IR R gl R — afifeiRa — sqee Pafe @ fm amdes
@AY yaferd Y arg Rl 7 & Hifer a1 a5 § afkaer 9 sl — argeea fFafe
R B BT e e — anfaeT HduR | 2002(3) MPLI 242 (dsfHa)

Surendra Parwa, for the p'eﬁtioner. )
Arvind Gokhale, G.A., for the respondent No.1 to 3.
VK. Jain, for the respondent No.4.

*W.P. No.2326/2007(S) (Indore), D/- 9 July, 2008.

Short Note -
(82)
R.S. Garg & R.K. Gupta, JJ SONE SINGH
: Vs.
STATE OF M.P. & ors.
Panchayats (Appeal and Revision) Rules, M.P. 1995, Rule 5(1)(a) -

Revision - Revision before Commissioner is maintainable against order passed
by Collector in appeal.

From a perusal of Rule 5(1)(a), it would clearly appear that the State
* Government, the Commissioner and the other officers/authorities mentioned in
Rule 5(1)(a) would have the revisional powers and against the authority subordinate
to it they can exercise such revisional powers, may call for the records for
examining the correctness, validity and propriety of the order and may pass such
order as the revisional authonty may think fit.

vara (adfie @l qEdem) fram, am. 1985, o s(1)(T) — gedEr
—a@aﬁ$mﬁaﬁmmmﬁmﬁﬁm$ﬁwgﬂﬁmm%l

Manikant Sharma, for the appellant.
Rahul Jain, for the respondent No.1.
R K. Verma, for the respondent No.4.

*W.A. N0.924/2006 (Jabalpur), D/- 14 July, 2008*

Short Note
- (83) .
Rakesh Saksena, J SURENDRA KAURAV & ors.
Vs.
STATE OF M.P.

Scheduled Castes and Scheduled Tribes (Prevention of Atrocities)
Act (33 of 1989), Section 3(1)(x) - Intentionally insults or intimidates with
intent to humiliate a member of a Scheduled Caste or a Scheduled Tribe in
any place within public view - Applicants assaulted the complainant as. he
had lodged a police report against applicant in past - No nexus between
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NOTES OF CASES

commission of offence and caste of victim - Mere uttering the word 'Chamra’
cannot be taken as sufficient for holding commission of offence - Order
Sraming charge w's 3(1)(x) set-asrde - Revision allowed, 1994 (1) MPWN 154

~ (refl)

It is true that at the stage of framing charge, evidence and material adduced
by the prosecution cannot be critically scrutinized or analyzed with a view to
probe possibility of conviction, However, it can be appreciated only with 2 view to
find out as to whether, prima-facie, case for proceeding against the accused for
an offence is made out. On careful consideration of the facts, as emerge out from
the statements of the prosecurtion witnesses as it is, without adding or substracting
anything in it, there appears lack of essential ingredient of requisite:intent on the
part of the accused persons as required for commission of an offence u/s 3(1)(x)
of the Act. The incident had occurred because of lodging of report against the
accused Bhagvendra in the past. There appears no nexus between commission of
offence and caste of the victims. Merely uttering the word ‘Chamra’ cannot be
taken as sufficient for holding commission of offence under the Act.

ey Wiy R aeyfaa awenfy (FmmEr fare) affee (19se
&1 33), aRT 3(1)}(x) — g T a1 NI T B GEw B A
ffam @ s ¥ Rl Ao gfewiey wemra ¥ wem ke ar e,
FHET — Add! 1 uRard) | w1 foar @ifs Sww 9f 7 amies & e gfow o
Rt euf ot off — 3R FIRT o9 ok BT af i oift @ 9= 91 = T8
— DY T Teg STAING HRAT AR FRA 241 IR F0 & fag waie =2
HIFT AT WHel & — ©RT 3(1)(X) &1 AR FRfT TR 7 Qe U — JRIET o9y |
1994 (1) MPWN 154 (dgf¥a). '
- Amit Dubey, for the applicants.
P.C. Jain, Panel Lawyer, for the non-applicant/State.

*Cr.R. No.1310/2007 (Jabalpur), D/- 20 November, 2007.

Short Note
. (84)
Rakesh, Saksena, J ‘ . " SURESH
' Vs.
ASHOK

Negotiable Instruments Act (26 of 1881), Section 145 - Evidence on
affidavit ~ Accused cannot avail the right to examine its witness on affidavit.

_ On a bare perusal of Section 145(1) of the Act, it is apparent that it is only
the complainant who can give evidence of his witnesses on affidavit in any inquiry,
trial :or other proceedings under the Act. In the above provision it is nowhere

. provided that right to examine the witness on affidavit can be availed by the

accused. The words in sub-section (2) of Section 145 of the Act "summon &
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examine any person giving evidence on affidavit" pertain to a person whose
evidence the prosecution has tendered by the affidavit.
R faaa afras (1881 31 26), mﬂ145—¥mmq'\'m~
aﬁgﬁmmwmmmqﬁmmﬁﬁmﬂwmﬁwmﬁl
Deepak Okhde, for the applicant.
Sunil Pandey, for the non-applicant

*Cr.R. N0.1843/07 (Jabalpur), D/- 16 January, 2008,
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; SUPREME COURT OF INDIA .
Before Mr. Justice S.B. Sinha & Mr. Justice Lokeshwar Singh Panta

16 May, 2008*
SULOCHANA ... Appellant
Vs.
RAJINDER SINGH ' ... Respondent

A. - Civil Procedure Code (5 of 1908), Section 9, Accommodation
Control Act, M.P. 1961, Spétion 45 - Jurisdiction of Civil Court - Provisions
regarding exclusion of jurisdiction of civil court are to be strictly construed -
-The jurisdiction of civil court can be excluded only if the matter comes within the

" purview of Section 45 of the Act of Chapter-IiL (Paras 18 & 20)

%. fufea mfear w@fear (1908 &1 5), aRT 9, w=E fFgaor Aferfm,
qY. 1961, ORT 45 — Fufad =Ea @) aftreRar - fifaa S @&
IFTHIRTT & yast § o sugel o1 af HoE & wmar ST ARy — e
R B AFIRGT DA q9 A9AfST DI 97 Feredl & oTd AT AR & e/
3 DY EIRT 45 & W1 & § [T T |

B. Accommodation Control Act, M.P. (41 of 1961), Sections 2(b),
12(1)(a), (c), (), 23-3, 45 - Appellant purchased suit property in 1996 whereas
respondent was inducted as tenant by seller way back in 1978 - Appellant, a

- widow filed a suit before civil court Jor eviction on the ground of arrears of rent,

denial of title and bonafide requirement - Decree granted by trial court on the
ground of bonafide requirement and arrears of rent and decree affirmed by District
Judge - High Court set-aside decree on the ground that civil court has no
jurisdiction because appellant being a widow, 'specified landlord' within the
meaning of Section 23-J of Act - Appeal before Supreme Court - Held - Definitions
of 'Landlord as contained in Section 2(b) & 23-J are different - Appellant was
not a landlord within meaning of Section 23~J.- Any matter which stricto sensu
does not come within purview of Chapter III-A would be entertainable by civil
court - Judgment passed by High Court unisustainable - Appeal allowed.

(Paras 26, 30, 37 & 43)

wl. o frdaer aftfaem, 7m0 (1961 -#T 41), aRm 2(d), 12(1)(Q).

@), (T), 23—, 45 — arfreneff ¥ RafeT wrufea 1906 & wa @ wafe wegekl
foieR @ w4 ¥ fasar gNT o1 ysd 1978 H Afdrarfya fRar war — srdreneff, va
faerar AfRar 3 g v, el | SERT AR WgHIE ATl $ IER W 8Tl
%1 a1 Tafee ~maraa @ THe U9 fear — faRer e gRe eafas maydadr
AR AR & 99/ @ INR R feF) 7am 3 7§ &R frer =i grr 999 gfe
P wd - gwa wreg 9 R 39 AR W T oY, fF fafie = 7 afeiRar
a@ B3y ardandl fer e 89 O aftifgs B o 23-9 @ aef § fafifde

*C.A. No ¥636 2008
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AFGRT m~ww$mﬂ,aﬁa—mﬁﬁfﬁa—wz@)aza—ﬁﬁ
araIfehe speardl & aRerTd R § — ardiemeff e 23—t @ aref § T WY o —
&Y HEE AT FS 31ef § A 3—y B W S @ e, Rifae R §RT e
& S 9179 B — S SaRTed §RT WY fiofe Rer @ WM ARy T — anfie
R :
Cases referred :

2006(1) MPLJ 231, (2002) 6 SCC 16, (2002) 3 SCC 717, (2005) 10 SCC 51,

1990 MPACT 88, 2002(1) LSC (2).22, 2002(1) MPS 5, 1982 MPRCJ 62, (2002) 3 .

SCC 717, (1984) 1 SCC 288, (1988) 1 SCC 656, (1990) 1 SCC 324.
JUDGMENT

The . Judgmenmt of the Court was delivered by
S. B. Sivma, J. :~Leave granted.

2. Whether the civil court has jurisdiction to entertain a compositesit filed by
the appellant herein for eviction'of the tenant is the question involved in this appeal
which arises out of a judgment and order dated 28th September, 2006 passed by a
learned Single Judge of the High Court of Madhya Pradesh at Indore in Second
Appeal No. 260 of 2004, whereby and whereunder while allowing the appeal filed
by the respondent, the suit filed by the appellant for eviction of the respondent
was dismissed.

3. The basic fact of the matter is not in dispute.

4. The premises in disputé is a shop located on the ground floor. of House
No.370-D, Parasi Mohalla, Neemuch Cantt, in the State of Madhya Pradesh.

Appellant purchased the property in question on 23rd March, 1996 from Smt.’

Anntu Jenra w/o Sh. Turab Bhai. Respondent was a tenant under the predecessor-

in-interest of the appellant on a monthly rent of Rs.200/- per month. By a letter -

dated 29th July, 1996 the appellant informed the respondent in regard to the purchase

of the property by her and requested the respondent for payment of monthly rent
to her. Since, despite the service of the said letter, the respondent failed and/or

neglected to make payment of rent, the appellant terminated the tenancy of the
respondent and requested him to vacate the tenanted premises. It was also
mentioned that the shop in question was required by the appellant bona £ide so as

to enable her son to carry out business therein. Respondent, while denying any -
liability to pay any rent to the appellant, also denied her title contending that he - -
has not been informed of the sale of the property by the original landlord in favour - -

of the appellant.

‘5. Appellant thereafter filed a composite suit for eviction of the respondent on
the grounds of :- (i) default in payment of rent, (ii) her bona fide requirement; and
(iif) denial of her title on the part of the respondent.

6.  The trial court considered the merit of the suit for passing a decree on the
ground of bona fide requirement as also on arrears of rent. A decree for mesne

- .
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profits was also passed. In regard to denial of title, the trial court noticed that
since the earlier landlord did not give any notice-of transfer to the respondent, the
title of the appellant was although denied at that time but the tenant now accepted
his title.

It was furthermore held that since the court had condoned the delay for
deposit/payment of rent and allowed the respondent time to pay the rent, the
delay in deposit of the same cannot form the basis for grant of a decree for

- eviction on that count. However, as stated earlier, the court de¢reed the suit on

the ground of bona fide requirement on the part. of the landlord and directed the
respondent to handover vacant possession within two menths.

7. An appeal, being Regular Civil Appeal No.1A-of 2004 filed by the respondent
before the District Judge was dismissed by a judgment and order dated 17th
February, 2004.

8.  Respondent preferred a second appeal before the High Court of Madhya
Pradesh, which as stated earlier, was allowed by reason of the impugned judgment
and the suit filed by the appellant was dismissed on that ground alone.

9, The High Court in its judgment, relying on or on the basis ‘Nandlal v. Nangibai

. [2006 (1) M.P.L.J. 231}, held that the civil court has no jurisdiction as the suit was

decreed only on the ground of bona fide requirement on the part of the appellant.
Nandlal (supra) relied on two decisions of this Court.in Dhannalal vs. Kalawatibai
and.others, [(2002) 6 SCC 16] and Ashok Kumar Gupta vs. Vijay Kumar
Agarwal, [(2002) 3 SCC 717].

" 10. Mr. Sushil Kumar Jain, leaned counsel appearing on behalf of the appellant,

would submit that keeping in view the pleadings of the parties as also the findings
of the learned trial judge, the High Court must be held to have committed a serious
error in holding that the civil court had no jurisdiction to pass a decree for eviction.

It was pointed out that the respondent-tenant was inducted as a tenant in the suit

premises as far as back in 1978 by the previous owner and as the appellant

- purchased the suit property on 23rd March, 1996 whereas she became a widow,

much earlier, i.e., on 9th July, 1990 and in that view of the matter Chapter IIA of
Madhya Pradesh Accommodation Control Act, 1961 (in short, “the Act') will not
be applicable. ‘

11. Mr. Pramit Saxena, learned counsel aﬁpearing on behalf of the respondent,
on the other hand, drew our attention to the provisions of Section 45 of Act to
contend that the civil court's jurisdiction is completely ousted. -

12. Before adverting to the rival contentions raised, we .-W,oﬁld notice some of the
provisions of the said Act. SRR

The Act was enacted for giving pro{ébtion to tenants belonging to the
weaker section of society who were incapable of building their own houses. Tenant -
has been defined in section 2(i) to mean :- '
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" “tenant' means a person by whom or on whose account or behalf
the rent of any accommodation is, or, but for a contract express is, or,
but for a contact express or implied, would be payable for any
accommodation and includes any person occupying the accommodation
as a sub-tenant and also, any person continuing in possession after the
termination of his tenancy whether before or after the commencement of
this Act ; but shall not include any person against whom any order or
decree for eviction has been made." .

13. Eviction of the tenant is governed by Chapter III of the Act. Secnon 11-A of °
the Act excludes applicability to certain categories of landlords as- spec1ﬁed in

- Chapter III-A: of the Act and as defined in Section 23-J: Section 12, however,
starts with a non obstante clause; it specifies the grounds only on the basis whereof
the landlord may file a suit for eviction of tenant from any accommodation.

" 14. Admittedly, denial of relationship of landlord and tenant, arrears of rent and
the bona fide requirement are some of the grounds on the basis whereof a sult for
eviction can be filed. :

‘ _ 15 Section 45 of the Act excludes the jurisdiction of the civil court stating :-

" "45 Jurisdiction of Civil Courts barred in respect of certain matters.-
(l) Save as otherwise expressly prowdcd in this Act, no Civil Court
_shall entertain any suit or proceeding in so far as it relates to the
fixation of standards rent in relation to any accommodation to which
this Act applies or to any other matter which the Rent Controiling
Authority is empowered by or under this Act to decide, and no injunction
in respect of any action taken or to be taken by the Rent Controlling
Authority under this Act shall be granted by any Civil’ Court or

-other authority.

(2) Nothing in sub-sectlon (1) shall be construed as preventing a Civil

. Court from entertaining any suit or proceedlng for the decision of any
question of title to any accommodation to' which this. Act applles or
any question as to the.person or persons who are entitled to receive the
rent of such accommodatlon

Sub- sectlon (6) of Section 13 of the Act, however provides for the benefit
of protection agamst ev1ct10n stating :-

"13. When tenant can get benefit of protection against eviction.- -

(6) If a tenant fails to deposit or pay any amount as required by this
Section, the Court may order the defence against eviction to be struck
out and shall proceed with the hearing of the suit, appeal or proceeding,
as the case may be."

16. Chapter III-A provides for special provisions. It is confined to eviction of
tenants on grounds of bona fide requirement of different classes of landlords

3]
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specified therein. A summary procedure is provided for. Recourse thereto can be
taken only by the specified landlord within the meaning of the provision of Section

. 23-J of the Act which means a ‘landlord who is-a widow or divorced wife' amongst

others. Amongst others a servant of any Government including a member of
defence sefvices, would also fall within the purview of the said definition. Oanly a
laridiord who comes within the purview of the said definition is entitled to file suit
on the ground of his or her bona fide requirement.

17. Section 23-H provides for dep031t of rent pending proceedings for eviction or
for-revision.

18. The jurisdiction of the civil court can thus be excluded only if the matter
comes within the purview of Section 45 of the Act of Chapter III thereof. It is
beyond any cavil that the application for eviction contemplated by Chapter III-A
relates to an eviction of the tenant by the landlord as defined in Section 23-J of the
Act.

19. Ex facie Section 45 of the Act has no application to the facts and circumstances
of this case, Section 45 is subject to the othér provisions contained therein; one of
them, indisputably is Section 12 which confers jurisdiction npon the civil court to
entertain a suit for eviction of the tenants subject, of course, to the case falling
under one or more grounds specified therein.

20. It is now well settled that the provision excludihg' jurisdiction of the civil court
.are to ‘be strictly construed. They are not to be infetred readily. [See Swamy
Atmananda and Others v._Sri Ramakrishna Tapovanam and Others (2005) 10

. §CC51].

21. The jurisdiction of civil court is also to be determined having regard to the
averments contained in the plaint. Appellant did not proceed on the basis that she
was a ‘specified landlord' within the meam'ng of Section 23-J of the Act. Furthermore
a composite suit for eviction was filed, i.e., not only on the ground of bona fide
requirement but also on the ground of default of payment of rent ds also denial of
relationship of landlord and tenant

22. Tt was explained as to why the civil court had the requisite jurisdiction.

23. Requisite averment as regards the cause- of action for the said suit was made
in paragraph 10 of the plaint which reads as under:-

~ "(10) That, despite communicating information through notice to the
defendant about having purchased the disputed shop by the plaintiff,
and about bona fide and reasonable nece551ty of the suit/disputed
shop along with possession of excess area than that of tenanted portion,
_ along with the arrears of the rent thereof, for opening of the shop for
medicines by her son Rajesh Kumar, and because of denying by the
defendant to recognize the plaintiff as the owner of the disputed shop,
as also because of denial by the defendant to pay the arrears of the
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+ Tent as well as handing over possession of the. shop, the plaintiff has
been- compelled to file this suit." :

24, 1Itis also relevant to notice the prayers made iu the said suit, which are :-

"13) That the plaintiff prays for'the following relief against the defendant :-

-a)} That a decree of eviction may be passed in favour of the plaintiff

- and against the defendant, to vacate the municipal house No.370-D, in

" whose north is public road, in south is the house no. 370-F; in east is the
house No. 370-D; and in west is joint gali and house No.370-E are
located, and in which the defendant is in occupation against rent & is

carrying on his business by the name & style of M/s. Rathore & Sons;

and its vacant possession be peacefully awarded to the plaintiff from
the defendant. _ -

b) That the plaintiff be awarded arrears of the rent from the defendant
~ amounting to Rs.3000/- and decree may be passed in favour of the
_ plaintiff and against the defendant, and from the date of institution of
‘the suit till the date of its remittance interest at the rate of-Rs. 2/- per
hundred per month may also be awarded by way of compensatlon &
belated payment against use & utilization. -

¢) That, from the date of the institution of the suit till recelpt of vacant
possession of the disputed premise, compensation be awarded .at:the -
rate of Rs.200/- per month against the use and utlhzatlon of the disputed -
premises by the defendant. '

d) That, the total expenses of the suit be awarded to the plaintiff from
the defendant along with interest at the rate of Rs. 2/- per hundred per
month, from the date of the insituttion of the suit till its recovery. )

€)  That, any other justified relief which may be considered to be
eligible by the-plaintiff may also be awarded from the defendant."’

25. Respondent i in his written statement not only denied and disputed the title of
the appellant but also denied and disputed that he was in default, apart from the
contention raised as regards -the bona fide reqmrement of the appellant, mter alia
statmg - -

"1) That the contents of paragraph 1 of the plaint are not adinitted.
The ex-owner/landlord of the hosae Antu Jehara wife of Shri Turab |
- Bhai (H.M. Fazal Hussain) resident .of Bombay has not -
communicated any information uptill today to ‘the defendant about
transfer of proprietorship of the disputed premises; nor has appraised
about this fact that presently the defendant has become tenant of the
plaintiff. In'the notice issued by the plaintiff, the date of purchase of
the disputed premises has been shown as 29th of March, 1996 whereas
in the plaint, the date of purchase has been shown as 23rd of
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March, 1996, and due to this reason it is not known as to on which date
the plaintiff has become the owner/landlord of.the disputed
premises. The plaintiff has mentioned entire contents in paragraph No.1
of the plaint as false and- ﬂlusronary The plaintiff should prove the
proprletorshlp of the disputed premises."

26. Indrsputably, the issue as regards title over a property can be decided only by
- a civil court and, therefore, there cannot be any doubt whatsoever hat the suit as

framed was maintainable. Learned trial judge however, in regard to the issue of
denial of relationship of landlord and tenant opined :-

"20) But, the defendant has revealed the reason about denial of the title
of the plaintiff due to non-communication of any information by his ex
landlord Antu Jehara; and it has been made clear in para 26 of his
cross-examination that when he had received- the notice of the plaintiff,
_then he was not admitting the plaintiff as its landiord. But now he admits
the plaintiff to be the landlord and’is also remitting the rent.
". Therefore, in such a circumstance, the defendant has disclosed the reason
about the denial of the title of the plaintiff. Therefore, in this case, he is_
not found liable to be evicted on the basis of denial of title, when he is
acceptmg the title of the plaintiff.

As regards the ground of default, the trial court held :-

"21) The plamtlﬁ' has also advanced an argument that the defendant
has not deposrted the rent within the prescribed penod He has not
deposited the rent within a period-of one (month) since receipt of the’
notice, then. any benefit would not be accruable to the defendant by
depositing the rent later on, and simply on the basis of having withdrawn
and- having received the rent through court, it would not be an
abdication by the plaintiff to have left the ground under Section 12(A);
whereas the plaintiff hrmself does not. abdicate this right of her-own
‘self. On the aforesaid point, followmg ruling have been cited on behalf
of the plaintiff:-

1) - Hiralal v/s. Harzsmgh - 1990 M.P.A. C J. 88
ii) .RC. Tambrakar & Others v/s. Nidhi Lekha - 2002 ()LS. C. 2 22.
111) Sushil Srzvastava v/s. Naﬁs Ahamad - 2002 (1) M.P. S 5 and
1v) Kalyansingh V/s. .Ramswarup - 1982 M P.R.C.I. 62.

" _But in these crtaﬁons it is also. mentioned that if permission is granted

by the court for depositing the rent belatedly, i.e. delay is condoned, then
srmply on this ground, eviction should not be allowed."

It was, therefore not a case that no cause of action had arisen to ﬁle the suit
for eviction on the ground of default or denial of title, but they were negatived
having regard to the subsequent events. .
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27.  One of issues which arose for consideration of the learned trial judge was
" the _]unsdlc’mon of the civil court. The learned Judge held: ‘

"24) During the course of the arguments, the defendant has also rmsed ]
an objection to the effect that the plaintiff being a woman is
widowed and on the basis of necessity, proper. forum is not a civil court,

. but is the Rent Control Authority, and in support of this argument has
cited the ruling of Narayan Rao v/s. Parvatibai - 1998 M.P.A.CJ. 162;

25) In the aforesaid ruling, the suit was filed. for eviction simply on the
ground of bona fide necessity i.¢. was filed for obtaining possession, in-
which the point about the arrears of the rént was not found; but in the
present case the plaintiff has since begmnmg has instituted this suit for

- recovery of arrears of the rent amounting to-Rs.3000/- and for eviction;
and this issue has been framed being disputed amongst the rival parties,
and therefore, in such a situation the facts of this case and the citation

"being different, any relief is not available to the defendant from the -

. aforesaid ruling, and in this respect the ob_]ecnon of the defendant is
rejected.” - )

28 So far as the ground of bona fide nece551ty on the part of the appellant is
concerned, it was admittedly held in her favour.

29 The rellefs grarited by the civil courts in favour of the appellant are as under -

"."a). The defendant. should hand over the vacant possession of the
dlsputed premises of House No. 370-D, Parsi Mohalla, Neemuch Cantt.
to the p"lamtlﬁ' within two months of the date of the Judgment '

b) The detEndant should pay rent to the plaintiff in respect of the,
disputed premises from 23rd of March, 1996 to'22nd of. Juse, 1997 at
the rate of Rs.200/- per month, and thereafter uptil handmg over
vacant possession; should pay at the rate of Rs.200/- per month against
its use & utilization, In this context, the plamtlff would be entnled to
recover the’ rent “deposited by the defendant in the court.” '

30. Itis, therefore evident that not only a decree for eviction was passed, a
decree for paymeit of arrears of rent, which otherwise could not have bE\Jl granted T
: by the Rent Controller, was-also passed. ' :

n

31, Before the first appellate court, inter alia, an appheatlon was filed for Teje jection * '

of the plaint. It was rejccted The first appellate-court held :-

. "43, Becausé the plaintiff has filed the suit apart from the nece551ty for
the business of her son, on the grounds of denial of title and default in
- payment of rent; therefore such a suit falls within the jurisdiction of a
civil court. Therefore, the amendment which has been proposed by the
plaintiff, the same is unnecessary and is not bona fide. Due-to the ™
reason of such a situation, there is no necessity to dismiss the suit also."
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32. In the second appeal, however, a purported substa.nt:al question of law was
framed which reads, thus :- :

"Whether, in the facts and circumstances of the case, Civil Court had

the jurisdiction ‘to entertain a composite eviction suit filed by a
_ landlord covered by section 23(J) on various grounds including 12 (l)(f)
- of the Act."

33. As noticed hereinbefore the said substantlal questlon of law has been answered
in favour of the respondent.

34, The High Court proceeded on the basis that the civil court's Junsdlctlon
_ would stand ousted if the provisions contained in Sections 11, 12, 23-A, 23—] and

45 of the Act are conjointly read stating :-

n

After having herd learned .counsel and gomg through material

available on record, we do not think that learned counsel for the

" appellantis right in submitting that courts below had the jurisdiction to

entertaining the composite suit for eviction in the facts of the

" present case. The pomt and controversy raised.in this appeal stands

decided by this court in Nandlal case supra, No contrary view of larger

"“bench or Supreme Court was brought 16 notice. No doubt as 2 general

rule, in all types of civil dlsputes civil courts have jurisdiction unless a

_part of cause of action is craved out from such jurisdiction, expressly

or by implication. In such a situation, it does not amount to splitting of

cause of action. On a conjoint reading of relevant provisions of the Act

" and Code of Civil Procedure, to us it is clear that Civil Court's jurisdiction

is barred in respect of composite claim for eviction on.bona fide

" need set up by the special category landlord covered by Section 23(J)

of the Act. In view of the above discussions, we have no- hesitation in

" . holding that inthe facts of thie case in hand, civil court acted without

jurisdiction while granting an eviction decree on the grounds of bona

fide need set up by the plaintiff who is mdlsputably covered by Section |
23-J of the Act."

) 35 With respect, the learned Single J udge failed to notice that the definition of

*landlord' as contained in Section 2(b) and Section 23-] are different. The learned

"“Judge furthermore failed to notice the limited application of Chapter III-A of the
* Act. Some decisions have.been noticed by .the learned Single Judge, including

Ashok Kumar Gupia vs. V]ay Kumar Agarwal [ (2002) 3 SCC 717 to which

. .we would refer to a little later.

36. The definition of spcclﬁed landlord' as contamed in Section 23-J of the Act
is not as broad as the definition of the same term as contained in Section 2(b)
thereof. A statute must be read, keeping in view the constitutional scheme of
equality as adumbrated in Articlel4 of the Constitution of India. Once a special
benefit has béen conferred on a special category of landlord, the same must recetve
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" strict construction.- Even otherwise, it is well settled, that an exclusion provision
" must be construed-strictly. A statute ousting jutisdiction of the civil court should
also be strictly construed.

37. Appellant has purchased the premises on 23rd March, 1996 whereas the

- Tespondent was inducted as tenant of the premises way backin 1978, It is, therefore,

not a case where the respondent was inducted as a tenant by the appellant. She

was, thus, not a landlord within the meaning of Section '23-J of the Act. The

. relovant date for claiming the special benefit of Chapter III-A ‘was the date of her
~ becoming a widow. . '

38. Anidentical question came up for consideration in Winifred Ross and another
vs. Evi Fonseca and others, [ (1984) 1 SCC 288 wherein application of a pari
materia provision contained in Section 13-A1 of the Bombay Rents, Hotel and
Lodging House Rates Control Act, 1947 fell for consideration of this Court.

. Plaintiff therein was an officer of the armed forces. This Court while landing
the object of the Act, however, held :- -

"Even the widows of such landlords may under clause (b) of Section
-13-A1 can recover possession of such buildings if they satisfied
the conditions mentioned therein. An analysis of clause (a) of Section
" 13-Al shows that the person who wishes to claim the benefit of that
section should.be a landlord of the premises while he is a member.of
" the armed forces of the Union and that he may recover possession of
the premises. on the ground that the premises are bona fide required by
him for occupation by himself or any member of his family on the
production of the required certificate either while. he is still in service
or after his retirement. The essential requirement is that he should have
leased out the building while he was a member of the armed forces.
His widow can also recover the premises of which she is or has become
the landlord under clatise (b) subject to fulfilment of the conditions.”
. Having regard to the object and purposes of the Act and in particular
Section 13-Al1 it is difficult to hold that Section 13-A1 can be availed of
‘by an ex-member of the armed forces to recover from a tenant
* possession of a building which heacquires after his retirement.
Acceptance of this argument will expose the very Section 13-Al of
the Act to a successful challenge on the ground of violation of Article
14 of the Constitution for if that were so, a retired military officer who
“ has no house of his own can purchase any building in the occupation of
a tenant after his retirement, successfully evict a tenant living'in it on
the ground that he needs it for his use, then sell it for a fancy price and
,again because he has no house of his own, he can.again acquire another
building and deal with it in the same way. There appears to be no
restriction on the number of times he can do so. It was argued that he

e
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“would not be able to get-the requisite certificate under the Act more
than once. A reading of Section 13-Al of the Act shows that the
certificate should show that the person concerned has been a member -
of the armed forces and that he does not possess any other suitable
residence in the local area where he or members of his family can

- reside. Those conditions being satisfied the certificate cannot be refused.

A liberal construction of Section 13-A1 of the Act as it is being pressed

. upon us would also enable unscrupulous landlords who cannot get rid
of tenants to transfer their premises to ex-military men, as it has been
done in this case in order to avail of the benefit of the said section with
a private arrangement between them. It is also possible that a person
~who has retired from the armed forces may after retirement lease out

a premises belonging to him in favour of a tenant and then seek his

eviction at his will under Section 13-A1 of the Act."

39. Winfred Ross and various other decisions came up for consideration again
before this Court in Dr. D.N. Malhtora vs. Kartar Singh; | (1988) 1 SCC 656 ].
Following Winfred Ross (supra), it was held :- .

‘ar

"12. On a conspectus of the decisions referred to hereinbefore more

particularly the decision rendered by this Court in the case of Mrs
".Winifred Ross v. Mrs Ivy Fonseca it is well settled that in order to get
_the benefit of eviction of the tenant in a summary way the ex-

serviceman must be a.landlord qua the premises as well as the tenant

at the time of his retirement from service. The ex-serviceman is not
" competent to make an application to the Rent Controller to get possession

of his house by evicting the tenant in a summary way unless - and until

he satisfies the test that he is a landlord qua the premises and the tenant
. at the time of his retirement or discharge from service." .

* 40. . The question yet again came up for consideration before a three Judge’
Bench of this Court in Bhagwat Dutt Rishi vs. Raj Kumar, [ (1990) 1 SCC 324 ].
The ratio laid down in Wmfred Ross (supra).and Dr. D.N. Malhotra (supra) was
- upheld stating :-

"10. In Malhotra case, this Court was called upon to consider Section
13-A1 of the very Act with which we are now concerned. On the basis
of the ratio in Winifred Ross case, this Court came to the conclusion
that until the landlord satisfied the test that he was a landlord qua the

. premises and the tenant at the time of his retirement or discharge from
service, he would not be entitled to the benefit of Sectlon 13-A of
the Act. '

11. It is not disputed that the appellant retired on September 31, 1981.
On the finding the appellant is right in his submission that this was
not a'case of transfer with an oblique motive but as the property belonged
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to a Mitakshara father, upon his death the property has come to his
hands. This feature which is different from the facts appearing in the
two reported decisions, however, would not persuade us to give a
different meaning to the definition in Section 2. (hh). In both the cases,
for good reason this Court came to the conclusion that the public officer
should have been a landlord of the premises in question while in service.
Admittedly, the appellant was not the landlord before he superannuated.”

41. We may now examine the decision whereupon reliance has been placéd by
the High Court, i.e., Dhannalal (supra). In Dhannalal (supra) the question which
arose for consideration was as to whether a specified landlord could file a composite
suit alongwith others for whose bona fide requirement the eviction of the tenant
was sought for. Holding that in such a case even a suit by a‘co-owner alone would
be maintainable, it was opined :-

"17. It follows that a widow, who is a co-owner and landlady of the
premises can in her own right initiate proceedings for eviction under
Section 23-A(b), as analysed hereinbefore, without joining other co- .
owners/co-landlords as party to the proceedings if they do not object
to the initiation of proceedings by such landlady, because she is the
owner of the property and requires the tenanted accommodation for
the purpose of continuing or starting the business of any of her major
sons. The major sons though co-owners/co-landlords may not have been
joined as party to the proceedings but it would not adversely affect the
maintainability of the proceedings. It would also not make any difference
if they are also joined as party to the proceedings. Their presence in
the proceedings is suggestive of their concurrence with the widow
landlady . maintaining the proceedings in her own right.".

On the aforementioned narrow context of the factual matrix involved therein,
it was held:-

"19, ....The requirement pleaded is the requirement of a widow landlady

-for continuing or starting the business of her major sons. In
proceedings for eviction of a tenant it is permissible for all the co-owner
landlords to join as plaintiffs. Rather, this is normally done. Now, if they
ali file a claim before the civil court, an objection may possibly be raised
on behalf of the defendant tenant that the widow landlady being one of
the claimants for eviction she must go to the Rent Controlling Authority
under Chapter III-A. If they collectively joinin initiating the proceedings
for eviction of the tenant before the Rent Controlling Authority
under Chapter III-A the defendant tenant may object that the
requirement being that of the major sons who are themselves applicant
landlords the claim should have been filed before the civil court, as is
the plea before us. How can such dilemma be resolved?

N
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20. Both the learned: Senior Counsel for the parties stated that there is
no specific statutory provision nor a binding precedent available
providing resolution to the problem posed. Procedural law cannot betray
the substantive law by submitting to subordination of complexity. Courts
equipped with power to interpret law are often posed with queries
which may be ultimate. The judicial steps of the Judge then do stir to
solve novel problems by neat innovations. When the statute does not
provide the path and precedents abstain to lead, then they are the sound
logic, rational reasoning, common sense and urge for public good which
play as guides of those who decide. Wrong must not be left unredeemed
and right not left unenforced. Forum ought to be revealed when it does
not clearly exist or when it is doubted where it exists. When the law --
procedural or substative -- does not debar any two seekers of justice
from joining hands and moving together, they must have a common
path. Multiplicity of proceedings should be avoided and same cause of
action available to two at a time must not be forced to split and
tried in two different fora as far as practicable and permissible."

The said decision, therefore, in our opinion, cannot be smd to haveany
application to the present case. '

42. Ashok Kumar Gupta (supra) in fact_ runs_counter to the contention of the -
. respondent. Noticing Section 12, 23-A, 23.J and Section 45 of the Act it-was held :
"10. The position after 16-1:1985 is that only in respect of the
aforementioned categories of the landlords the Rent Controlling Authority
has Junsdmtlon to order eviction of a tenant on grounds of bona fide
- requirement under Section 23-A. A conjoint reading of Sections 11-A,
12, 23-A, 23-J and Section 45 would show that in regard fo the bona
- fide personal requirement of the landlord who does not fall within the
specified categories in Section 23-J, the civil court has jurisdiction to
entertain-a suit and pass decree under clause (¢) of sub-section (1)
of Section 12 of the Act. It follows that the civil court rightly entertained
counter-claim under Section 12(1)(e) of the Act so the decree passed
by it is not vitiated for want of jurisdiction.".
43. Thus, any ‘matter which stricto sensu does not coine within the purview of
Chapter I11-A would be entertainable by a civil court. Thls ratio of the decisions,
1in our opinion, was wrongly apphed

44. "We have, therefore, no hesnatlon to hold that the decision of the High Court '
is unsustainable. The same is set aside accordmgly The appea.l is allowed with no
order as to costs. . :

Appeal allowed.

------------
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WRIT APPEAL . .
Before Mr. Justice Dipak Misra & Mr. Justice S.C. Sharma
7 . 8 February, 2008*
SHIV BABU SHUKLA ... Appellant
Vs. . ’ . .
STATE OF M.P. & ors. ‘ . ... Respondents

E A. Police Regulations, M.P., Regulations 238 & 240 - Conviction in
" criminal offence - Appellant working as Head Constable - Convicted u/ss 4984,
304B of IPC - Sentence suspended in appeal - Appellant removed from service
on the ground of conviction - Held - Regulation 238 is peremptory in nature and
discretion granted is in the proviso - It is not inherent that authority has no
aption but to wait till conviction is affirmed in appeal - Authority was entitled to
impose the punishment of removal - Appeal dismissed. (Para 13)
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' B. Police Regulations, M.P., Regulations 238 - Conviction in criminal
offence - Appellant convicted u/ss 4984, 304B of IPC - Sentence suspended in
appeal - There is no stay of judgment of conviction - Authority was entitled to
impose the punishment of removal - Appeal dismissed. _ (Para 14)
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Cases referred : _‘ _

(1987) 1 SCC 424, 2007 AIR SCW 2438, 2008ATR SCW 390, (1995) 2
SCC 513, AIR 1995 SC 1364, 2003(1) MPHT 77. :

Sanjay K. Agrawal, for the appellant.

Deepak Awasthi, G.A., for the respondents/State .

ORDER

The -  Order of the Court was delivered by
Dirax Misra, J.-In this appeal prefered under Section 2(1) of the Madhya Pradesh
Uchch Nyayalaya (Khand Nyaypeeth ko Appeal) Adhiniyam, 20035 the defensibility

*W.A. No.1/2008 (Jabalpur)
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i+ and Justlﬁabxhty of the order dated 3-12-2007 passed by the learned Smgle Judge
in W.P. No.16086/07(s) is called in question.

2. The facts which ‘are essential to be enumerated for the purpose of this
appeal are that the appellant-petitioner (hereinafter referred to as “the appellant’),
a Head Constable of Police, was convicted for offences punishable under sections

~ 498-A and 304-B read with Sectidn 34 of the Indian Penal Code and under Section
3/4 of the Dowry Prohibition Act, 1961 and sentenced to suffer rigorous
imprisonment for a period of 10 years and to pay a fine of Rs.500/-. Being grieved
by the judgment of conviction and order of sentence he preferred Criminal Appeal
No.528/07 wherein this Conrt by order dated 25-4-2007 had dlrected suspension
of sentence and grant of bail. .

3.  During the pendency of the appeal the d1sclp11nary authonty by order dated
$3-02-2007 takmg note of the factum of conviction in respect of the aforesaid
offences passed an order of remioval from service. On ‘being moved in an appeal
the appellate authority by order dated 29-10-2007 affirmed the order of removal.

4.  Being dissatisfied with and aggrievéd by the aforesaid orders the appellant
preferred a writ petition for issue of a writ of certiorari for quashment of the
aforesaid orders. The learned Single Judge by the order-impugned referred to the
provisions contained in Rule 19 of the M.P. Civil Services (Classification, Control
& Appeal)) Rules, 1966 [for short “the 1966 Rules'] and the M.P. Police Regulations
(for short 'the Regulations) and evelrtually expressed the oplmon that the authorities
were justified in law in removing the appéllant from service without Wamng for
the decision in the criminal appeal. - -

5. We have heard Mr. Sanjay K. Agrawal, learned counsel for the appellant
and Mr. Deepak Awasthi, learned Govt. Advocate for the respondents/State.

6.  Mr. Agrawal, leamned counsel for the appellant submitted that the learned

Single Judge has erroneously applied the provisions contained :in Rule 19 of the
s 1966 Rules though the same is not applicablé to the case of the the appellant being
a head constable who is governed by the M.P. Police Regulations. it is canvassed.
by him that the Regulation 238 clearly postulates that till the conviction is affirmed
in'appeal the appellant is entitled to continue in service. Learned counsel further
canvassed that once there is suspension of sentence in-appeal the appellant should
not have been visited with the order of removal. "

7. Mr, Deepak Awasthi, learned Govt. Advocate for the respondents/State
resisting the aforesaid submissions contended that the order passed by the learned
- Single Judge is absolutely infallible inasmuch as an employee in the police force
having been convicted cannot be.allowed to retained in service. It is urged by him
that the gravity of the offence has been rightly taken note of by the competent
authorities and, therefore, giving the stamp of approval to the same by the leamed
Single Judge cannot be found fault with,

8.  Be it stated, at the very outset there is no dispute with regard to the post
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held by the appellant, the recording of conviction by the criminal court, pendency

of appeal, grant of bail and order of removal passed by the authorities. The
seminal question that emanates for consideration is whether such orders could
have been passed while criminal appeal is pending. In this context ‘we may refer.
~ with profit to the 1966 Rules. Rule 14 deals with the procedure for imposing
. measure penalties. Rule 15 deals with action on the enquiry report. Rule 16 lays
down the procedure for imposing minor penalties. Rule 17 prov1des for
communication of orders. Rule 18 deals with joint de-.panmental enquiry. Rule 19 .
- deals with special procedure in certain cases.: The said Rule’ reads as under:

- “19. Special procedure in certain cases.- Noththstandmg anything .
contained in Rule 14-t0 18 -

(i)where any penalty isimposed on a Government servant on the ground
of conduct which has led to his conviction on a criminal charge, or

. (ii) where the Dlscxplmary Authonty is satsified for the reasons to be :
recorded by it in writing that it is not reasonably practicable to hold an
enquiry in the manner provided in these rules, or .

(iii) where the Governor is satisfied that in the interest of the secruity
ofthe State, it is not expedient to hold any inquiry in the manner provided
in these rules,

_ the Disciplinary Authonty may consider the cucumstances of the case
- and make such orders thereon as it deems fit: .

Provided that the Commission shall be consulted, where such
consultation is necessary, before any orders are made inany case under '
-this rule.” :

9., Ona perusal of the said rules it is vivid that when an order is passed on the

‘base of Rule 19 of the 1966 Rules a detailed procedure prescribed for conducting.

a departmental inquiry under Rules 14 to 18 of the 1966 Rules is not necessary.
In the case at hand, the disciplinary authority has passed the order of removal on
the basis of conviction for offences punishable under Sections 498-A and 304-B

- read with Section 34 of the Indian Penal Code and under Section 3/4 of the Dowry

Prohlbltlon Act, 1961.

. 10.  Submission of M. Sanjay K. Agrawal, learned counsel for the appellant is

that Regulation 238 of the¢ M.P. Police Regulations categorically and unequivocally
provides that unless the, conviction is affirmed in appeal an employee cannot be
removed from service. To appreciate the submission of Mr. Agrawal it is apposite
to refer to Regulations 238 and 240 of the M.P. Police Regulations. The Hindi
version of the Regulations 238 and 240 reads as under:
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11. " At this juncture we arte obliged to reproduce English version of Regulations
238 and 240: :
%238. Conviction in criminal offence.- When a police officer has

been sentenced by the Trial Court to rigorous imprisonment upon
conviction of a criminal offence, he shall be dismissed from the force:

Provided that if his offence was not of a serious or disgraceful nature,
and the imprisonment has not beén-so prolonged as to be of itself
degrading, it shall be in the discretion of the Inspector-General to allow
his retention in the force. ) :

XXX XXX XXX

240. If an appeal lies against the existence of the convicting court and

if as a fesult of which an appeal preferred by the Police Officer -
concerned, his conviction is set aside and his reinstatement to his former ‘
post appears to be called for, the arrangement made as a result of his -
dismissal will have to be reversed.” . :

If the English version is accepted there can be no iota of doubt that the
order is justified in Jaw. Even if the Hindi version is accepted to be true, correct,
sound and authentic then also in our considered opinion, the result would be the
same. Regulation 238 as per Hindi version as we have understood, does not
confer any discretion on the competent authority. after the conviction is affirmed
in appeal but it does not debar the authorities to pass an order of punishment for
removal. It has to be so construed as 240 of the Regulations deals with
reinstatement of a police officer on dislodging of ‘his conviction in appeal. The
question of reinstatement on setting aside of conviction would not have arisen if there
would have been no possibility or plausibility of removal or dismissal. Thus, Regulation
238 is peremptory in nature for imposition of punishment and the only discretion granted
to the authority concerned, is in the proviso. From the language employed in Regulation
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238 it is not inherent therein that the authority has no option but to wait till the conviction

is affirmed in appeal. The peremptory nature or the imperative facet relates to
imposition of punishment but the said peremptory aspect for the imperative command
does not create a bar or impediment after the initial conviction. It does not exclusively
relate to stage or state or status of the appeal. If the stage of imposition is restricted
to take place only after confirmation of appeal it would lead to absurdity. If such a
construction is placed on Regulations 238 and 240 then the construction would become
- absolutely meaningless and the same is not the purpose. The regulations have to be
read purposively and in a harmonious manner. If we accept the submission of the
learned counsel for the appellant it would be reading Regulation 238 in total isolation,
It is well settled in law that-a construction of a statute should be done in a manner
which would give effect to.all its provisions. -

12, In Reserve Bank of India Vs. Peerless General Finance and Investment
Co. Ltd. (1987) 1 SCC 424 the Apex Court has held as under:

- “.... If a statute is looked at, in the context of its enactment, with the glasses
of the statute-maker, provided by such context, its scheme, the sections,
clauses, phrases and words may take colour and appear different than
when the statute is looked at without the glasses provided by the context.
With these glasses we must look at the Act as a whole and discover what °
each section, each clause, each phrase and each word is meant and designed
o say as to fit into the scheme of the entire Act....”

" 13.  Similar view bas been reiferated in Chc‘u'rman, Indore Vikas Pradhikaran -
Vs. M/s. Pure Industrial Cock & Chem. Ltd. and Others, 2007 AIR SCW 2458 -

and Sarabjit Rick Singh Vs. Union of India, 2008 AIR SCW 390. If the
Regulation is read in the said manner, thers cannot be any shadow of doubt that
the authorities in the present case were entitled to impose the punishment of removal.

4. The next submission of the leamed. counsel for the appellant is that when there has,

been an order of bail the authority’ should not have passed an order of dismissal. It is

+ settled in law that the Court has power to direct stay of order of conviction. The said view
finds support from the decisions rendered in Rama Narang Vs. Ramesh Narang and
Others, (1995) 2 SCC 513 and Deputy Director of Collegiate Education

' (Administration), Madras Vs, S.Nagoor Meera, AIR 1995 SC 1364. An order of stay
of conviction can be passed in exceptional cases. That has been so held in Jomna Prasad
Vs. State of MF. and Others, (2003) 1 MPHT 77. In the case at hand, there has been
suspension of sentence and enlargement onbail. There is no stay with regard to judgment
of conviction. In view of the aforesaid, the submissicn of the Iearned counsel for the
appellant has to pale into insignificance and has to be repelled and we so do,

15.  Inview of the aforesaid analysis we concur with the view taken by the learned
Single Judge and accordingly dismiss the appeal. There shall be no order as to costs.
' Appeal dismissed.

2
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' - WRIT APPEAL -
Before Mr. Justice S.K. Kulshrestha & Mrs. Justice Manjusha P Namjoshi
i .. 20 February, 2008* .
INDIAN OIL CORPORATION LTD. & anr. - ... Appellants
Vs. - X T
GURMEET SINGH - ... Respondent

Uchcha Nyayalaya (Khand Nyaypeeth Ko Appeal) Adhiniyam, M.P., 2005
(14 of 2006), Section 2 - Dealership of petrol - Order of cancellation of dealership
on ground that High Tension Electric Line passes over the site - Advertisement
does not contain such disqualification - Learned Single Judge, on finding that
dealer proposed to shift line and make the site suitable, directed in case the line
stands removed, the order of cancellation’ of dealership shall stand quashed -
Pursuant to. direction of learned Single Judge line shifted - Appeal against the
order - Held - Policy circular No.63 contains condition for such disqualification -
Policy circular being strictly corifidential, kmowledge of it can not be imputed to
dealer - There is no suppression of fact by the dealer - The learned Single Judge
ought not to have directed grant of dealership merely on account of removal of
line - Since present position of policy not placed on record - Appeal partly allowed
with the direction that appellant company shall, in changed circumstances, consider
the suitability of respondent for allotment of dealersFip. . (Paras 7 & 8)
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* Cases referred :
(2007) 4 SCC 410, (2000) 5 SCC 287.

B.L. Pavecha with Yogesh Mittal, for the appellants.
V.P. Saraf, for the respondent. -

ORDER

The Order of - the Court was delivered by
S.K. KuLSHRESTHA, J. :-Aggrieved by the order passed by the learned Single

*W.A. No.91/2006 (Indore)
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Judge in W.P. N0.3483/2005 dt..27.2.2006, the Indian Oil Corporation has filed
this appeal under Section 2 of the Madhya Pradesh Uchcha Nyayalaya (Khand
Nyaypeeth Ko Appeal) Adhiniyam, 2005. .

2. The matter relates to the grant of Retail OQutlet to eligible candidate. In this
behalf an advertisement Annexure P/3 was issued on 26.2.2004 inviting applications
from the eligible candidates from open category for a Retail Outlet/Dealership of
* Petrol at Kala Pipal. The respondent Gurmeet Singh also competed in the process and
was selected for the Dealership. However, on27.5.2005, when the site was inspected

it was found that there was a High Tension (11 kilovolt) line passing through the site.

This fact was reported to the committee but despite having be¢n apprised of the said

defect in the site rendering the respondent disqualified, the Company selected the -

respondent No.1. However, upon further inspection on 13.8.2005, by Annexure R/4,
upon a complaint having been made in this behalf, the Corporation was informed that
in view: of the’ findings of investigation, the complaint was substantiated as there was

~- an over head High Tension Line passing through the land of the respondent. It was in

these premises that the appellants issued Annexure P/1 dt. 8.9.2005 forming that
the merit panel of the subject location had been cancelled.

3. The respondent assailed the said order as illegal and improper before the
. learned Single Judge. Leamned Single Judge, on finding that the respondent had
proposed to shift the said:High Tension Line and make the site suitable, directed
- that the respondent shall get the High Tension Line removed through the
M_P.Electricity Board within three months and in case the ling stands removed
within the said period, the order of cancellation of merit panel of the subject location
Annexure P/1 shall stand quashed and the dealer-ship shall be allotted to the
- petitioner as per Annexure R/1. It was further stated that in case the respondent

fails in removing the High Tension.Line within the time prescribed, the petition .

shall stand dismissed. It is this direction which is assailed in the present appeal.
4. ©  Leamned Senior Counsel for the appellant has invited attention to' Annexure

R/3, the Policy Circular No.43, containing the conditions for allotment of the Retail - * -

Outlet. Para 2.6 of the said conditions contains disqualification in case, inter-alia,
over head line passes over the plot. In this context, learned Counsel has referred
- to the application Annexure P/4 dated 29.3.2004. in which in Column No.18, the

appellant has not stated that the High Tension Line was passing over the site and
on that basis the learned Counsel has referred to the decision of the Supreme .

Court in Monarch Infrastructure (P} Lid. Vs. Commissioner, Ulhasnagar

Maunicipal Corporation and others (2000) 5 Supreme Court Cases 287 to the

effect that award of contract to a tenderer who at the time of submission of
tender did not specify the said condition, should be set-aside. Reference has also
been made to the decision in Shiv Kant Yadav Vs. Indian Oil Corporation and
others (2007) 4 Supreme Court Cases 410 to the effect that where factual mis-
statement or declaration is made, the allotment can be cancelled. It is in these

(4
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premises that the learned Senior Counsel contends that the direction of the learned
Single Judge to allot Retail Outlet/Dealership to the respondent suffers from patent
illegality inasmuch as the learned Single Judge has himself decided the eligibility
of the respondent subject to the conditions contained in the direction passed by
the Writ Court. -

5. Leamned Counsel Shri Sarafhas submitted that insofar as the dlsquahﬁcatlon :
referredto by the appellant is concemed, the said document is a strictly confidential

document and, therefore, not available to the general public. Even in the

advertisement, no:such condition was laid down nor any other document was -
referred to with regard ‘to the disqualification on account of unsuitability of the
site having High Tension Line over it. In this behalf the learned Counsel for the
respondent has referred to the brochure of Indian Oil Corporation Limited for
selection of Petrol/Diesel Retail Outlet Dealers and pointed out that the only
disqualification prescribed therein is as contained in para 4.4. According to the
said provision, persons convicted for any criminal offence involving moral turpitude/
economic offences; mentally unsound and totally paraylised persons and signatory

to agreement of a Dealership of any Qil Company terminated on the ground of

adulteration/malpractice shall be disqualified from applying for the said Dealership.
Learned Counsel, in the premises of the above conditions laying down
disqualification, submits that since with regard to the suitability of the site it has
not been stated in the brochure that over head High Tension Line of electricity
would render him disqualified, there was no occasion for him to disclose the said
fact. He further submits that since he had always shown his readiness and-

- willingness to remove the Line to over come the said hurdle, the appellants ought

not have to have cancelled the selection as has been done by them vide Annexure
P/1. He has further submitted that pursuant to the direction contained in the order

"passed by the learned Single Judge, the High Tension Line has been shifted to a-

distance of 162 ft. and, therefore, there is no impediment now in allotting the Dealership -
to the respondent in accordance with the direction of the learned Single Judge.

6.  We have heard the learned Counsel for-the parties and perused the record.

_7.  Itis true that insofar as reliance is being placed on the Policy Circular No.

43, the said document -being a classified document and strictly confidential,

. knowledge of the contents therein cannot be imputed to the respondent. The
. respondeént has placed reliance on the brochure of the site which-does not contain
. any condition with regard to the un-suitability of the site and consequently the

person, if there is an over head line passing through the site. Under these

© circumstances, it cannot be said that the respondent had suppressed any material

fact and that he would not have been selected had the said fact been disclosed.
Insofar as the High Tension Line of 11 Kilovolts is concerned, the respondent
No.1 has already stated that he has removed the said hurdle and got the line
shifted to a distance of 162 ft. It is, therefore, clear that the respondent has
exonerated himself of the disqualification, even if it is assumed that the passage
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of line over the site constituted one. However, merely on account of the removal

of thé line to a distant place, the learned Single Judge ought not to have directed
grant of Dealership as a natural consequence flowing therefrom. The present
position about the policy of-the Company has not been placed before.the Court
and, therefore, we are unable to subscribe to the view of the learned Sirigle Judge

that on removal of High. Tension Line from the site in question, the respondent °

automatieé.lly becomes entitled to Dealership. Under the changed circumstances

including the fact that the respondent has got the High Tension Line shifted to a -

distance of 162 ft., the Coxilpany should be granted the liberty to re-asssess the
situation and to consider whether the respondent should be granted Dealership
and was suitable to be appointed a Dealer as on the date the matter is considered.

8. Thus, this appeal is partly allowed. In supersession of the directions made

by the learned Single Judge, it is directed that the Company shall forthwith and in
any case within a month, in the chahged circumstances, consider the suitability of
the respondent for allotment of the Dealership in question and to take further
steps as per their decision. We trust that the ‘Company shall assess the suitability
of the respondent fairly and on the objective criteria laid down for appointment of
Dealers, without any prejudice or predilection. . T _
9. With the above modification. in the direction, this appeal is disposed of with
no order as to costs. LR ' '
o Appeal disposed of:
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" WRIT APPEAL )
Before Mr. A.K. Patnaik, Chief Justice & Mr. Justice Prakash Shrivastava
_ ) : 4 March, 2008* Lo
" ISPAT KHADAN JANTA MAZDOOR UNION - ... Appellant
Vs. ‘ . 8
STEEL AUTHORITY OF INDIA LTD. - . ... Respondent

A.  Uchcha Nyayalaya (Khand Nyaypeeth Ko Appeal) Adhiniyam, M.P.,
2005 (14 of 2006), Section 2(1) Proviso - Maintainability of Writ Appeal - It has
to be decided on the basis of pleadings whether impugned order passed by Single
Judge is one under Article 226 or 227 of Constitution. - - . " (Para 5)
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B.  Industrial Disputes Act (14 of 1947), Section 11(1), (3), Industrial
Disputes (Central) Rules, 1957, Rule 10B(6) - Examination of witnesses on
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affidavit - Application filed for oral examination of witnesses as they are illiterate
- Application rejected by Tribunal - Held - Whoever .swears affidavit must swear

" that contents of affidavit are true to his kmowledge - Deponent must understand

the ficts stated in affidavit - Finding of tribunal that witnesses although illiterate,
but they can understand the facts sworn by them in affidavits is fallacious -
Tribunal directed to record oral evidence - Appeal'allowed ~ (Paras 9 & 10)

. alelfie fae AR (1047 &1 14), ot 11(1). (), MEfE faa

(@) fra, 1057, Fram 10di(e) ~ WM BT S W TEW - WiRE @

ARa gdierr & forg ande=T e |ifF ¥ fiRer & — aifewor grT smies @R — sifvfuiRa
— W B T W I ST § 9% UE uRr o =Ry 6 s & sy 9 5N
H WY ¥ — YIOUEA! BT IO W B el B 3w WHFAT TRV — AfRrever @
5 TRl i e ¥ g ¥ o910 BT Ria ¥ R TR et T e W §, 9
- aﬁmﬁmmmﬁﬁrﬂaﬁﬁﬁiﬁmﬁﬁﬁmﬁmw it o |

Case referred :
2008 (1) MPLJ 152.

P.S. Nair & K.C. Ghildiyal, for the appellant.
Brian D'Silva & Saurabh Sharma, for the respondent.

ORDER

The, Order of the Court was  delivered by
A K. Parnaik, C. J. :— This is an appeal filed under section 2(1) of the Madhya
Pradesh Uchcha Nyayalaya (Khandpeeth Ko Appeal) Ahdiniyam, 2005 (for short -
the “Adhiniyam”) against the order dated 12.12,2007 passed by learned Single
Judge in Writ Petition No. 15842/2007(8)

2. The relevant facts briefly are that a reference was made under section
10(1){(d) of the Industrial Disputes Act, 1947 (for short the “Act”) by the Central
Government to Central Government Industrial Tribunal-cum-Labour Court, Jabalpur
(for short the “Tribunal™) to decide a dispute between the appellant and the
respondent. Before the Tribunal, an application was filed by the appellant-Union
for oral examination of the workers, but by order dated 31.10.2007, the Presiding
Officer of the Tribunal rejected the application. Aggrieved, the -appellant filed
writ petition No.15842/2007(S) under Articles 226 & 227 of'the Constitution in
this court and by the impugned order dated 12.12.2007 the learned Single Judge
dismissed the writ petition summarily. Aggrieved, the appellant has filed this appeal.

3.  Mr P.S.Nair, Senior Counsel and Mr. K.C.Ghildiyal, learned counsel for
the appellant, submitted that the -workers who are to be examined before the
Tribunal are mostly illiterate Adivasis and Harijans and they are not capable of

“understanding the facts stated in the affidavit and therefore they are not in a

position to swear the oath required in the case of an affidavit. They submitted that
it is for this reason that many of the workers who are illiterate Adivasis and
Harijans preferred to be examined orally before the Tribunal and yet this has not

A
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been perm1tted by the Tribunal by the order.dated 31.10.2007. They referred to
the provisions of section 11(3) of the Act as well as sub rule (6) of rule 10B of the
Industrial Disputes (Central) Rules, 1957 (for short the “Rules”) and submitted
that evidence of witnesses can be recorded either in the Tribunal or on affidavit.
They submitted that the Tribunal was therefore not right in rejecting the application
of the appellant for examination of workers and in particular those workers who
are illiterate AdlvaSIS and Harijans.

" 4. - Mr BranD' Sllva and'Mr. Saurabh Sharma, leamed counsel for the respondent, -

on the other hand, submitted that sub section (1) of section 11 of the Act is clear that
the Tribunal shall follow such procedure as it may think fit subject to the rules that
may be made in that behalf. They submitted that even if sub rule (6) of Rule 10B of
the Rules provides for recording of evidence either in the court or.on affidavit, it is for
the Tribunal to decide whether evidence will be récorded orally or evidence will be
adduced through affidavit and the High Court in exercise of powers under Articles
226 & 227 of the Constitution does not interfere with such.a decision of the Tribunal.

They submitted that the leamned Single Judge has taken'a view in the impugned order
dated 12.12.2007 that Tribunal cannot be said to be having acted illegally in rejecting

the application of the appellant and as such no prejudice has been. caused to the -
workers by the impugned-order. They further submitted that the impugned order passed -

by the learned Single Judge, ini any case, is one under Article 227 of the Constitution
and the proviso to sub section (1)-of section 2 of the Adhlmyamls cledr that no appeal
will lie against an order passed by the learned Single’ Judge under Artlcle 227 of the
Constitution to a Division Bench. -

5. We have perused the writ petition No. 15842/2007 and we find that the writ
petition has been filed not only under Article 227 but also under Article 226 of the
Constitution. We further find that the grounds taken in the writ petition by the
appellant are such as are normally taken in a writ petition filed under Article 226
of the Constitution. Hence, from the pleadings in the writ petition, it is difficult to
hold that the writ petition was not one under Article 226 of the Constitution of

India but under Article 227 of the-Constitution. In a judgment delivered by five- -

judges. of this Court in Manoj Kumar versus Board of Revenue and others
[2008(1) MPLJ 152] it has been held that it is for the Division Bench. hearing the
writ appeal to decide on the basis of pleadings in the writ petition as to whether
the impugned order passed by the learned Single Judge is one under Article 226
or Article 227 of the Constitution. In our view, the order passed: by the learned
Single Judge can be treated as one under Article 226 of the Constitution and
hence, an appeal under section 2(1) of the Adhiniyam against the impugned order
will lie to a Division Bench. The preliminary objection raised by learned counsel
for the respondent to the maintainability of the appeal thus has no merit.

6.  We may now examine the merits of the appeal. Sub sections (1) and (3) of

section 11 of the Act and sub rule (6) of Rule 10B of the Rules are on which the

iearned counsel for the parties have relied on are quoted hereinbelow:- X

K
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.. . “11(1) Subject to ariy rules that may be made in this behalf an arbitrator, a
: - Board, Court, Labour Court, Tribunal or National Triburial shall follow such
procedure as the arbitrator or other authority concerned may think fit.
- (3) -Every Board; Court [Labour Court‘, Tribunal -and National
Tribunal] shall have the same powers as’are vested in a Civil Court
* . under the Code of Civil Procedure 1908 (5. of 1908), when trying a suit,
_ in respect of the following matters, namely -

. {a) - enforcing the attendance of any person and examining him on oath;
' {b) compelling the production bfﬁocqmenfs and material objects;
{(c) issuing commissions for the exaniination of witnesses;
(d) in respect of such other matters ag may be prescribed;

~ and every inquiry or investigation bya Board, Court [Labour Court, Tribunal
. or National Tribunal] shatl be deemed to be a judicial proceeding within the
‘meaning of sections 193 and 228 of the Indian Penal Code (45 of 1860).”

“10B(6) Evidence shall be recorded either in court or on affidavit but in
‘the case of affidavit the opposite party shall have the right to cross-examine

* each of the deponénts filing the affidavit. As the oral examination of each
witness proceeds, the Labour Court, Tribunal or National Tribunal shall
make a memorandum of the substance of what is being deposed. While
‘recording the evidence the Labour Court, Tribunal or.National Tribunal
‘shall follow the procedure laid down in rule 5 of Order XVIII of the Flrst
Schedule to the Code of Civil Procedure, 1908.” '

7. - Sub section (1) of section 11 of the Act provides that subjectto any mles thatmay
“be made, the Tribunal shall follow such procedure as it may think fit. Sub section'(3) of
Section 11 provides that the Tribunal shall have the power as has beenvested in the Civil
Court under the Code of Civil Procedure, 1908, when trying a suit, in respect of the
» " matters enumerated therein. In clause (a), it is provided that the Tribunal shall have the
. power of enforcing the attendance of any person and exammmg him on ocath as are -
- vested in the Civil Procedure Code, 1908. Sub rule (6) of Rule 10B of the Rules provides
that evidence shall be recorded either in court or on afﬁdavtt Hence, a disoretion is
vested in the Tribunal fo record evidence: either in the court or in affidayit, but such
" discretion has to be exercised in such a mariner as would advance the cause of j Jjustice
keeping in mind the provxsmns of law and the time myolved in recordmg the evidence.

_.8.  Order XIX, Rule 3 of the Code of Civil Procedute, 19(}8 states that afﬁdawts

" have to be confined to such facts as deponent is-able of his own knowledge to
prove. Section 6 of the QOaths' Act, 1969 prowdes -the Forms of oaths and
affirmations and it states that all oaths made under. section 4 of the Act shall be
administered according to such one of the forms given in the scheédule as may be
appropriate to the circumstances of the case. The form prescribed in the schedule
to the Act for afﬁdzmts is extracted herembelow -

- October-08 (first)
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. Form No.4 (Affidavits):-

I do swear in the name of God that this is my name and SIgnature
solemnly affirm
(or mark) and that the contents of this my. afﬁdavxt are true.

It is thus clear that whoever swears an affidavit must swear that the facts stated

in the. afﬁdavxt or that the contents of the affidavit are ‘trué to his knowledge. In
< other words ‘the deponent of the affidavit must understand the facts ‘stated in the

. -affidavit or the contents of the affidavit and then'swear that whatever is stated in
- the afﬁdawt are true to his knowledge. .

9. The cas&ef the appe]Iant before the Tribunal was that the workers who are
to.be examined on oath are mostly illiterate Adivasis and Harijans and they. cannot
understand the facts sworn in by them on oath in affidavit yet the Tribunal rejected
the prayer for oral examination of the workers with the following reasons :-

“6. * Itisvery clear’ from the apphcatlon No.461 thatthis dispute is in
o 'respect of 3405 workers, All of them have been alleged to be extremely
poor'in health, ﬁnanclally poor, physically handicapped. I find myself
. “unable to. accept that all of them are physically bandicapped. It has. -
* been- furthér ‘submitted by the learned counsel for the Union that the
: workers are illiterate Adivasis and Harijans, May it be correct. But it is
- diffiéult’ to believe that'a worker will not understand the fact$ sworn in
by hiin on oath in an afﬂdawt Till now about 55 workers have been
.examinéd on their affidavits, ifi my presence. Only relevant questions
have been ‘permitted by me to be asked in cross- examination of the .
workers; Under the above circumstances, 1 find no force in the -
- application of the Union for permitting the Union to examiine the workers
orally before this Tribunal. Consequently, apphca'uon No.461is rejected.” !

10, ‘The Tribunal has not-disputed that the workers.who are to be examined are

: mostly 1lhterate Adivasis and Harijans; The Tribunal has held that this may be

- correct but it’is dlfficult to believe that workers’ w111 not understand the facts -

sworn in by them on oath in affidavits. If the workers were illiterate Adivasis and

Harijans, they will not be able to read the facts stated in the affidavits:The view . -

" taken by the Tribunal that it is difficult to believe that a worker even though illiterate

" . will riot understand the facts.swom in by him on-oath in aff_idawt is thus fallaclous :

and the order does ‘substance mjustlce to the workers.

1. We aooordmgly set aside the order of the Tnbunal and dlrect the Tn‘bunal to
récord the oral evidence of those witnesses produced before him who are illitcrate and
are unable to understand the facts stated in the affidavit. The appeal is allowed. No cost.

Appeal allowed.

L
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WRIT APPEAL .
Before Mr. Justice R.S. Garg & Mr. Justice K.K. Lahoti
- 20 March, 2008* . :
LALJI CHOUBEY a _ ... Appellant
Vs. ' -
STATEOF M.P. & anr. - = ' ... Respondents

- ‘Urban Land (Ceiling and Regulation) Act.(33 of 1976), Section 10(5),

(6) - Delivery of Possession - Land belonging to appellant declared surplus -
Notice w/s 10(5) issued to appellant which was refused - Possession of land
taken over by Revenue Officer and name of State recorded in revenue record -
Held~ Procedure of preparing.a Panchnama or memorandum by L.A. 0. in presence
of witnesses would conistitute taking of possession - Revenue records showing
party in possession of land coupled with revenue entries is sufficient compliance
- Court cannot convert itself info a Revenue Court and hold that inspite of
panchnama and revenue record actual.physical possession of land not taken -
Appeal dismissed. _ , (Para 9)
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Cases referred : .

(2005) 3 SCC 632, 2004(3) MPHT 16 (NOC), 2005(4) MPLJ 10 NOC,
AIR 1996 SC 3377, (1996) 3 SCC 282, (1998) 4 SCC387. . ~ - .

L.N. Namdeo, for the appellant. -

Vijay Shukla, Dy.A.G., for the respondents. -

JUDGMENT

The Judgment  of the Court  was dé}ivercd by
K.K. Lago1r, J. :~The appellant aggrieved by an order of-learned Single Judge
dated 1.3.2006 in W.P.N0.13534/2005, has preferred this appeal under section
2(1) of the M.P.Uchha Nyayalaya (Khand Nyayapeeth Ko Appeal) Adhiniyam,
2005. Before the learned Single Judge the appellant challenged the order dated
10.10.2005 passed by the Additional Collector and competent authority Urban
Land Ceiling Act. Jabalpur in revenue case no.60/B-121/88-89, by which the

WA N0.91°2006 (Jabalpur)
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Additional Collector found that the petitioner was dispossessed by the Revenue
Officer from surplus land declared under the provisions of Urban Land (Ceiling
and Regulation) Act, 1976 (hereinafter referred to as 'Act’ for short) on 4.8.1988.
The competent authority also found that due procedure for dispossessing the

- appellant was followed by the revenue authorities and after dispossession of -

appellant the land was recorded in the name of State of M.P,, in place of appellant,
the holder of land. :

Earlier the petitioner filed a writ petition W.P.No.3763/2005, in which order
Annexure A-2 dated 23.5.2005 was passed and the competent authority was
directed to look into the fact whether possession of the land was really taken
over or not as per law and decide this question accordingly. '

2. The order passed by leamed Single Judge has been assailed on folIowiﬁg
grounds”:- :

(i) That though in ceiling case no.208/A-90/(B-9)/81-82
the-appellant's land of village Oriya and Karmeta, District Jabalpur
admeasuring 105735.54 sq.m., was declared surplus, but the competent
authority had not taken actual possession from the appellant.

(i)  That notice as required under section 10(5) of the Act was not
served on the appellant. '

(i)  That the appellant remained in possession of the land till 17.2.2000,

the date on which the State Government vide notification dated 9.3:2000

adopted the Urban Land (Ceiling and Regulation) Repeal Act, 1999

(hereinafter referred to as 'Repeal Act' for short), so under section

3(2) of the 'Repeal Act, the appeliant who was not dispossessed by the
. State Government, is entitled to retain the land.

"(v)  That the learned Single Judge has not corisidered the report of
Revenue Inspector, Maharajpur Annexure A-3, by which it was reported
to the Tahsildar on 17.7.2005 that the appellant was in possession of
the land and the land in question was .under cultivation of appellant.
Without considering this report the matter has been decided. -

(v)  That section 10(5) of the Act provides for issnance of notice by
the competent authority for delivery of possession and in case after
service of notice under section 10(5) of the Act, possession was not
handed over then notice under section 10(6) of the Act was required,
but in the present case no such notice was issued. B

(vi)  That there were two reports for taking possession dated
20.11.1988 and 8.2.1991. These reports show that infact on 20.11.1988
possession was not taken over and similarly in view of specific report
Annexure A-3 filed by the appellant, it is apparent that the proceedings
dated 8.2.1991 were only paper proceedings. -

¥




LICLODEr-Ua (LIrsE)

LALJICHOUBEY Vs. STATE OFM.P. _ 2515

(vii)  That the possession was not taken over under section 10(5) of
the Act so the proceedings before the competent authority shall be
deemed to be pending immediately before the commencement of ‘Repeal
Act' and the said proceedings shall stand abated.

Reliance was placed by the appellant on the judgment of Apex Court in
Kishan Lal Vs. State of M.P. and others [(2005) 3 SCC 632], and of this Court °
in Sudhir Agrawal and another Vs. State ‘of Madhya Pradesh and others
[2004(3) MPHT 16. NOC)], Ram Narain and others Vs. State .of M.P., and
another (2005(4) MPLJ 10 NOC) and it was submitted that this appeal be allowed,
order of leamed Single Judge be set aside, the appellant's petition be allowed
directing abatement of proceedings against the appellant under the Act and
respondents be directed not to interfere in the possession of appellant.

3. -Shri Vijay Shukla, learned Deputy Advocate General raised following
contentions :-

i) That possession of the land was taken over long back in the
year 1988 and in this regard the competent authority had recorded a
finding in order Annexure A-1. Before taking possession the appellant -
was. issued ‘a due notice as required under section 10(5) of the Act,
which was refused by the appellant and thereafter the possessmn of
land was taken by the Revenue Officer.

(i) - That since 1988 the land is recorded in the name of State of
M.P. The proceedmgs were concluded in‘the yedr 1988 itself and the
appellant filed writ petition-before the learned Single Judge on
25.10.2005. For a considerable long period of nearabout 17 years no
steps were taken by the appellant challenging the proceedings of 1988
or for correction of the revenue record and after such long lapse of
period the petition of appellant was rightly dismissed by the learned
Single Judge. Reliance was placed on the Apex Court judgment in Tamil
Nadu Housing Board Vs A.Viswam (AIR 1996 SC 3377) and it was
submitted that appéllant was dispossessed by following the due procedure-
of law, a memorandum/panchnama was prepared by the authority and
the appellant's name was deleted from the revenue record. All these.
facts show that the proceedings were duly initiated against the appellant
and he was dispossessed. That the prowswns of sections 3(2) of the
Act are not applicable as the possession was already taken over by the’
State from the appellant.

(i) That so far as the abatement of proceedings is concemed, on
12.2.2000 no such proceedings were pending before any authority, so .
no question arisés for abatement of proceedings. -

4. To appreciate the rival contention of the parties, factual posmon in this case
may be looked into :-
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.(a)  That the appellant was holder of urban land and his land was
- declared as surplus in ceiling case no.208/A-90/(B-9)/81-82 under
. section 10(3) of the Act. A notice under section 10(5) of the Act was
- sent to the appellant on 15.3.1988. This netice was refused by the

appellant and the case was proceeded exparte: Thereafier the revenue
authorities took the possessmn of the land after preparmg a panchnama,

. the'revenue records were: corfected and ‘the land’ in'question was

"(c) The appellant on repeal of the Act ﬁled a wnt _petition before

recorded in the name-of State of M:P.;-in the year 1988. That the

appellant had not. challenged the afdresaad proceedmgs before any
competent Court.- o

(b)  The Central Govemment enacted the 'Repealmg Act' and vide
gazette notification. dated 9.3.2000 published in the Gazette of M.P.,
dated 10.3 2000 the-aforesaid Repealmg Act was adopted by the State
of M.P.

this Court which was registered as W.P.No. 3763/2005. The_ aforesaid

‘matter came up for hearing before the High Couft on23.5.2005. Before
the learned Single Judge a singular contention was made that ‘the.

possession of land was not taken over as contemplated under section
10(5) of the Act, so the-authorities be directed not to- dispossess. him

. because now the possession cannot be taken by virtue of 'Repeal Act'.
" On raising the aforesaid contention, learned Single Judge directed that

the competent authority shall look into the matter whether the possession .
of the land was really taken over or not as per law and decide this -

question as per law. A period of 3 months was provided to the competent
authority to decide the matter and till then the status-quo was dlrected
to be maintained.

(d) . Thereafter.the competent authonty/Addltmnal Comn‘ussmner

Urban Ceiling Jabalpur enquired into the matter. He examined the record -

of ceiling’ case n0.208/A-90/(B-9)/81-82 and recorded finding that the

" notice under section.10(5) was issued on 15.3. 1988 but it was not served

"on the holder. - On perusal of the case of Tehsildar bearing 10.60/B- -

121/88-89 it was found that on 4.8.1988 again a notice was issued to

“the appellant and from the proceedings of 20.11,1988 it revealed that

notice was refused by the holder, case was proceeded exparte and the
possession of the land ‘was taken over by the Revenue: Officer and the
record was directed to be corrected. “The proceedings of taking over
possession were. duly signed by the Kotwar Jangle Singh and another

Kotwar Komal Prasad. Thercafter the Patwari recorded the name of -

State Government in the revenue records. In the proceedings of taking
over possession the Patwari and two witnesses Komal Prasad and

VI I |
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Sukhram had signed. The Tehsildar had.also recorded this fact in the

proceedings. After perusal of both the cases the competent authonty-_'

found that the appellant was dxspossessed the land was recorded in the
name of State. and decided the case against the appellant.

" {e) Before the learned Single Judge in W.P.No. 13534/2005_1he

5.
be looked into which are quoted thus ;-

appellant reiterated the same contention about non-service of notice

under section 10(5) of the Act, the proceedings for dispossessing the
appellant were exparte and were not in accordance with law, The learned )

Single Judge by the: judgment dated 1.3.2006 recorded the findirigs
agamst the appellant, and dismissed the writ petmon

"To appreciate the contention of appellant firstly the relevant prov1s1ons may

"S.3. Persons not entitled to hold vacant land in excess of the

-+ ceiling limit - Except as otherwise provided in this Act, on and from

the commenceément of this Act, no person shall be entitled to hold any
vacant Jand in excess of the ceiling limit in the territories to which this
Act applies under sub-section (2) of section 1.

S.10. Acqulsmon of vacant land in excess of ceiling llmlt (1) As
soon may be after the service of the statement under section 9 on the
person concemed the competent authority shall cause a notification
giving the particulars of the vacant land held by such .person in excess
of the ceiling limit and stating that -

(i) such vacant land is so be acquired by the concemed State Govemment
and ..

(ii) the claims of all persons interested in such vacant land may be
made by them personally or by:their agents giving partlculars of the
nature of their interests in such land,

" to be published for the information of the general public in the Official

Gazette of the State-concerned and in such other manner as may be

- prescribed.

(2)  After con_'sidering the claims of the persons-interested in the

- vacant land, made to the competent authority in pursuance of the

notification published under sub-section (1), the competent authority
shall determine the nature and extent of such clalms and pass such

-orders as it deems fit. -

(3) At any time after the public’aﬁoxl of the notiﬁcation under sub-section
(1), the contempt anthority may, by notification published in the Official

~ Gazette of the State concerned, declare that the excess vacant land
referred to in the notification published under sub-section (1), shall with

effect from such date as may be specified in the declaration, be deemed
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to have been acquired by the State Government and upon the publication
of such declaration such land shall be deemed to have vested absolutely
in the State Government free from all encumbrances with effect from
the date so specified. - -

(5) 'Where any vacant land is vested in the State Govemment under
sub-section(3), the competent authority may, by notice in writing, order
any person who may be in possession of it to surrender or deliver
possession thereof to the State Government or to-any person. duly
authorised by the State Government in this behalf within thirty days of
the service of the notice.

(6) If any person refuses ‘or fails to comply with an order made

_ under sub-section (5), the competent authority may take possession of

the vacant land or cause it to be given to the concerned State Government
or to any person duly awthorised by such State Government in thls behalf

. and may for that purpose.use such force as may be necessary."

‘Sections 3 & 4 of Repealing Act read thus :~

3. Savmgs.-(l) The repeal of the pnnclpa.l Act shall-not affect-

(a) the vesting of any vacant land under sub-section (3) of Section
10, possession of which has been taken over by the State Government
or any person duly authorised by the: State Govemment in this behalf or
by the competent authority;

(b) the validity of any order grantmg exemption under sub-sectlon
(1) of Section 20 or any action taken thereunder, notwithstanding any
judgment of any court to the contrary,

(c) any payment'madé to the State Government as a condition for
granting exemption under sub-section (1) of Section 20."

" (2) Where-

(a) anylandis deemed to have vestedm the State Government under

sub-section (3) of Section 10 of the pnnclpal Act but possession of

which has not been taken over by the-State Government or any person
duly authorised by the State Governrent in this bchalf or by the
competent authonty and"

(b) any amount has been paid by the State Government with respect
to such land, then, such land shall not restored unless the amount paid,
if any, has been refunded to the State Government.

4. Abatement of legal proceedings.-All proceedings relating to any
order made or purported to be made under the principal Act pending
immediately before the commencement of this Act, before any court,
tribunal or other authority shall abate:

w

4
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Provided that this section shall not apply to the proceedings relating to

Sections 11, 12, 13 and 14 of the principal Act in so far as such

proceedings are relatable to“the land, possession of which has been

taken over by the State Government or afy person duly authorised by
. the State Government in this behalf or by the competent authority.

Sections. 3 and 10(3) of the Act provide that from the commencement of
“Act no person shall be entitled to hold any. vacant land in excess-of ceiling limit.
Ceiling limit was provided under section 4 of the Act and in the present case as
there is no controversy in this-regard, it is -not' necessary 1o refer the aforesaid
provision. Section 10(1) of the Act provides that after service of statement under
section 9 on the person concemed, the competent authority shall cause a notification
giving the particulars of the vacant land held by such person in excess of the
ceiling limit.- After publication of such notification under sub-section (1), by the
- competent authority the land which was declared as suiplus land shall be deemed
to have been acquired by the State Government and shall be deemed to have
vested absolutely with the State Government free from all encumbrances with
effect from the date so specified. In this case there was no dispute in respect of
the fact that land was declared as surplus and was deemed to have been vested
with the State, as notificd in this regard. Sub-section (5) provides that after vesting
of land with the State Government under sub-section (3) the competent authority
may by notice in writing, order any person who may be in possession of the land
to deliver the possession thereof to the State Government in this behalf within
thirty days of service of notice. Sub-section (6) provides that if any person refuses
or fails to comply with the order made under sub-section (5), the competent authority
may take possession of the vacant land. Under section 10 of the Act, there is no
provision for issnance of anothér notice under sub-section (6), if a notice under
section 10(5) was issued and the appellant refuses to accept the notice, the
competerit authority was'entitled to take possession of the land, so the contention
of appellant that after refusal of notice under sub-section (5) another notice under
sub-section (6) was fequired, has no force. S

In Govt. of A.P. Vs. H.E.H. The Nizam, Hyderabad [(1996) 3 SCC 282],
the Apex Court held thus: o .

e Under Section 10(1), after service of the statc;men’& under Section
9 on the person concerned, the compefent authority should cause
. pblication of a notification in the State Gazette with particulars of the
vacant land in excess of the ceiling limit, for information of the general
public. After considering claims, if any, laid under sub-section (2) and
disposal thereof, the competent authority shall determine the nature
and extent of such claim and pass such orders as it deems fit. Thereafter
the competent authority by notification under Section 10(3) published in
the State Gazette may declare that the excess land published under
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sub-section (1) shall be deemed to have been acquired by the State

* Government with effect from the date specified in the declaration and .
such land shall "be deemed to have vested absolutely in the. State Y
Government free from all encumbrances with effect from the date so
specified". The word ‘deemed' is used to-give effect-to the operation of
Section 3 from the date'the Act was brought into force. In other words,
the deemed vesting under Section- 10(3) would date back to 17-2-1976
and the date-specified under Section 10(3). In Vatticherukuru Village . -

- . Panchayat v. Nori Venkatarama Deekshithulu (1991 Supp (2) SCC

228) this Court in para 10 had held that the word ‘vest' takes varied
colours from the context and situation in which the wotd came to be -
used in the statute. It is common knowledge that under the Act, the -
acquired lands vest in the State from the date of taking possession .
under Section 16 -or 17(2) Under the land reforms like abolition of
estate and taking over thereof, the vesting takes effect from the date
of publication of the notification in the Official Gazette, In Consolidated ‘
Coffee Ltd. v. Coffee Board [(1980) 3 SCC 358] this Court had held
that the word 'deemed' is used a preat deal in modem leglslatlon in
different senses. and it is not that'a deeming provision is every time
made for the purpose of creating a fiction. A deeming prov151on is made

. to include what is obvious or what is uncertain or to.impose for the.
purpose of a statyte an artificial construction. of a word or phrase that
would not otherwise prevail, but in each case it would be a question as
to with what object the legislature has made such a deemmg provision,
It would thus be seen that determination of the excess: celhng land
pursuant to the statement filed under Section 6 becomes conclusive by

" publication of the notlﬁcatlon under sub-section (3) of Section 10 and _
the excess lands were prohibited to be held under sub-sectioh (3) on

- and from the date of the commencement of the Act, Such excess land
shall vest in the State only from a date specified in the notificatiori. The
vesting under Section 10(3) takes effect from the date of pubhcatlon of .
the notification under sub-section (3) of Section 10 in the State Gazette
with effect from the- date specified therein. It would thus be apparent

_ that the State acquired absolute right, title and interest in the excess
urban vacant land in the State from the date of the pubhcatlon of the
notification under Section 10(3) of the Ceﬂmg Act and from 28-2-1983
that date the State Government became absolute owner of the: excess .
-vacant land free from all encumbrances"

6. In this appeal the appellant submitted that the proceedings against the
appellant abated because the possession of the land was never taken from the
appellant and for this purpose it shall be degmed that the proceedings were pending
on 17.2.2000 when the Repeal ‘Act came into force. The second contention of

1]
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the appellant is that when the possession was not taken from the appellant under
section 10(6) of the Act now the State is precluded to take possession of the land.

7.  So far as first contention of the appellant that the proceedings against the -
appellant abated on 17.2.2000 is concerned, no such proceedings were infact
pending on 17.2.2000. Section 4 of the Repeal Act specifically provides that the
“proceedings under the principal Act must be pending immediately before the
- commencement of Repeal Act before any Court, Tribunal or other authority.
" However the appellant was unable to point out that before any Court, Tribunal or
authority any such proceedings were pending which now may be treated as abated.
In absence of any pending proceedings the contention of appellant cannot be
accepted. . .

8.  Now the second contention of appellant may be seen that the possession of
the land was never taken from the appellant and the State is precluded from
taking possession of the land from the appellant. In this case the competent
authority after examining the record of the case had recorded a finding vide order
Annexure A-1 dated 10.10.2005 that the possession of the land was duly taken
.on 20.11.1988, the lands were recorded in the name of the State and those entries
continued till passing of the order dated 10.10.2005. Even for the sake of argument
the contention of appellant is accepted then why appellant had not taken any
steps for correction of record for a considerable penod of 12 years since 1988, It
is not the case of appellant that such entries were not in the knowledge of appellant. -
The vesting of land is provided under section 3 and section 10(3) of the Act-and
from the date of issuance of notification under the provisions land vested in the
State though the possession of the land was taken exparte by the Government,
after issuance of notice under section 10(5) of the Act.

9.  Now another question arises :Lhat what is the procedure for taking possession. -
Apart from section 10 of the principal Act, in the Act no procedure is prescribed
- for taking possession. Under section 46 of the Act there is no provision for framing
such ruleés prescribing the procedure for taking possession. The Apex: Court in
Tamil Nadu Housing Board (supra) considered this aspect and held that one of
_the accepted modes of taking possession of the acquired land is recording of a
memorandum or panchnama by the Land Acquisition, Officer in the presence of
witnesses winged by him and that would constitute taking possession of the land
as it would be impossible to take physical possession of the acquired land. The
Apex Court held that it is common knowledge that owner/interested person may

. _not cooperate in taking possession. of the land. In. Larsen & Toubro.Ltd. Vs.

" State of Gujarat & others [(1998) 4 SCC 387] the Apex Court held in para 13
that recording of panchnama in presence of witnesses signed by them as also by
Circle Officer evidencing handing over of possession is a sufficient compliance.
The revenue records showing the party in possession of land coupled with revenue
entries is a sufficient compliance. The Apex Court held that the High Court could
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. not convert itself into a revenue Court and hold that inspite of panchnama and
revenue record actual physical possession of the land was not taken over.

In view of the settled position of law by the Apex Court in Tamil Nadu

-Housing Board & Larsen & Toubro Ltd. (supra) the factual position in the '

present case may be seen. The Additional Collector vide order dated 10.10.2005
Annexure A-1 had categorically recorded a finding that the possession of land
was taken over exparte and the land was recorded. in the name of State and this
revenue record is continuing since 1988. In these circumstances, in absence of
any challenge to the aforesaid action and existence of the entries for a considerable
long period of more than 11 years, the contention of appellant has been rightly
turned down by the learned Single Judge that the possession of the land was not
taken from him. In view’ of this finding, report Annexuré A-3 cannot be relied on
to set-aside order dated 10.10.2005. The report does nowhere say that the petitioner
was not dispossessed. Some act of trespass or encroachment on the part of the

‘petitioner would not prove his legal possession or that he was not dispossessedin .

execution of earlier orders.

10, Sectlon 3 of the Repeal Act meets out two exigencies, one is in réspect of _

saving of vesting of any vacant land under sub-section (3) of Section 10,
possession of which was.taken over by the State Government or any person
duly authorized by the State Government in this behalf or by the competent
_authority: Another situation is provided under sub-section (2) of section 3 where
the land is deemed to have vested in the State Government under sub-section
(3) of section 10 of the pnnclpal Act but possession of which has not been
taken over by the State Government or any person duly authorized by the State
Government in this behalf or by the competent authority and any amount has
been paid by the State Government with respect to such land; then, such land
shall not be restored unless the amount paid is refunded to the State Government.

But such is not the case of petltloner and both the provisions are not applicable

in the present case.

11.  Though learned counsel for appellant tried to convince this Court that by
necessary implication under Section 3(2), appellant‘s land cannot be deemed to be
vested in the State Government as the possession was not. taken ‘over by the
appellant-but such contingency has not been specnﬁcally provided under sub-section
(2) of section 3. Even for the sake of argument, the contention of appellant if
taken into consideration, then as stated hereinabove, the posséssion of land was
already taken from the appellant and in this regard due formalities were completed
by the authorities in the year 1988 itself and since then land is recorded in the
name of the State Government.

12, The'sum total of the above discussion is that petitioner was issued notice
under section 10(5) of the Act, he was dispossessed and name of the State
Government was recorded in the revenue records. The proceedings were not

i
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. pending any where, therefore the petitioner would not be eﬁtitle_d to the benefit of

the "Repeal Act'.
In view of the aforesaid discussion, we do not find any merit in this appeal
This appeal is dismissed with no order as to costs,
v Appeal dismissed.
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WRIT APPEAL
Before Mr. A.K. Patnaik, Chisf Justice & Mr. Justice Shantanu Kemkar
8 Apnl 2008*
MANOJ ' KUMAR YADAV ... Appellant
Vs. '
STATE OF M.P. & ors. .. Respondents

Panchayat Raj Evam Gram Swaraj Adhlmyam, M.P.,, 1993 (1 of 1994),
Sections 69(1), 70 - Powers of Panchayat - Panchayat cannot appoint Secrefary
or C.E.Q. - Panchayat can appoint other officers and servants as it considers

| necessary for efficient discharge of its duties - Previous approval of prescribed

authority is required not to a named officer or named servant but to appointment
of such officers. (Para 6)

YaEa W U4 T YA AfieRe, w3, 1993 (1984 F 1), aRIE 6s(1),
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Abhishek Arjaria, for the appellant. -
. Kumaresh Pathak, Addl.A.G., for the respondents.

ORDER

The Order  of  the " Court- was - delivered by
A.K. Parnaix, C. J. :— This is an appeal against the order dated 5.10.2007 passed
by the learned Single Judge in W.P. No. 12970/2007.

2. -The facts briefly are that the appellant filed W.P. No. 12970/2007 claiming
that the members of Sendri Gram Panchayat adopted a resolution dated 28.1.2007
under the supervision of Tahsildar, Niwari appointing the appellant as Panchayat
Karmi of the Gram Panchayat and accordingly the appellant joined as Panchayat

~ Karmi on 28.3.2007 and started working.- But, all of a sudden the Collector

Tikamgarh issued an advertisement on 30.8.2007 for recruitment of Panchayat
Karmis on various Gram Panchayats including Gram Panchayat, Sendri. Being

- aggrieved the appellant filed W.P. No. 12970/2007 praying for quashing the

*W.A. No.1696/2007 (Jabalpur)
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advertisement dated 30.8.2007 issued by the Collector; Tikamgarh and for permitting
the appellant to work on the existing post of Panchayat Karmi. The learned
Single Judge without issuing notice to the respondents dismissed the writ petition
by the impugned order dated 5. 10.2007 with the observation that there were atleast
two female candidates mentioned at Serial Nos. 5 and 11 and it is clear in clause
3.4 of the Panchayat Karmi Yojna that female candidates will be giveh preference
while making selection on the post of Panchayat Karmi and this having not been
observed the resolution dated 28.3.2007 of the Gram Panchayat is in violation of
Panchayat Karmi Yojna. In the impugned order dated 5.10.2007 the learned Single
Judge further observed that 15 out of 20 panchas have opposed the selection of
the petitionér on the ground that the mark-list submitted by the petitioner is a
forg'ed one. This is clearly mentioned in the resolution itself and thus, the resolution
is in violation of the Panchayat Karmis Yojna and for this reason the Court is not
inclined to interfere in the writ petition.

3. -Mr Abhishek Arjaria, learned counsel for the pet:ltmner submitted that under
Section 70 of the Panchayat Raj Evam Gram Swaraj Adhiniyam, 1993 (for short

‘the Act’) Panchayat has the power to appoint any officers or servants other than

the Panchayat Secretary. He further submitted that previous approval of the
prescribed authority, namely, the Collector of the district, is required only for the
posts for which the officers or other servants of the Panchayat are to be appointed

for the efficient discharge of its duties and not to the named officer or named =

servant for a Panchayat He submitted that when the case of the appellant clearly
was that he had been appointed by the Panchayat under Section 70 (1) of the Act
as a Panchayat Karmi and along withi writ petition the appellant had also annexed
not only the resolution of the Panchayat appointing the appellant as Panchayat

Karmi but also the order dated 22.8.2007 of the Sarpanch of the Gram Panchayat -
in which it was stated that the Panchayat infits fesolution dated 28.1.2007- appointed
the appellant as Panchayat Karmi, the learned Single Judge ought not to have-

dismissed the writ petition in limine and instead ought to have issued notices to the
respondents if he had any doubts about the truth of the case of the petitioner that
he had been selected and appointed by the Panchayat in its.meeting held on
21.8.2007, He referred to the provisions of the Panchayat Karmi Scheme
formulated by the Govt. of Madhya Pradesh, Panchayat and Rural Development
Department on 12th September 1995 to show that under the scheme, the Panchayat
could appomt a Panchayat Karmi by resolution and that the Collector had no
power to issue an advertisement and appoint a Panchayat Karmi.

4. . Mr. Kumaresh Pathak, learned Govt. Advocate on the other hand has -

submitted that Section 86 of the Act provides that the State Government or the
prescribed authority may, by an order in writing, direct any Panchayat to perform

any duty imposed on it, by.or under this Act and the Panchayat is bound to comply

with such directions of the State Govt. or the prescribed authority and if it fails to
do so the State Government or the prescribed aunthority shall have all necessary

@
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powers to get the directions complied with. He submitted that since the Gram,
_“Panchayat in this case failed to discharge its duties under Section 70 (1) of the

Act, the Collector as the Prescribed Authority has issued the advertisement in
exercise of his powers under Section 86 of the Act.

5. Sections 70 and 86 of the Act, on which reliance has been placed by the

* learned counsel for the parties are quoted herein-below:-

“70. Other officers and servants of Panchayat - (1) Subject to.the
provisions of Section 69 every Panchayat may with previous. approval

- of prescribed authority appoint such other officers and servants as it
considers necessary for the efficient dlscharge of 1ts duties.

(2) The quahﬁcanons method of recruitment, salanes leave, allowance
" and other conditions of service including dlsc1plmary matters, of such
- officer and servants shall be such as may be prescribed.”

“86.- Power of State Government to issue order directing Panchayat
for execution of works in certain cases.- (1) The State Government or
the prescribed authority may, by an order in writing, direct any Panchayat
“to perform any duty imposed upon it, by or under this Act, or by or
under any other law for the time being in force or any work as is not
being performed or executed, as the case may be, by it and the
performance or execution thereof by such Panchayat is, in the opinion of
the State Government or prescnbed authority, necessary in public interest.

2) The Panchayat shall be bound to comply with direction issued
under sub-sectmn (1) and if it fails to do so the State Government or
the prescnbed authority shall have ail necessary powers to get the
directions complied with at the expense, if any, of the Panchayat and in
exercising such powers it shall be_entitled to the 'same protection and
the same extent under this Act’as the Panchayat or its officers or
serVants whose powers. are exercised.”

6. The language of sub section (1) of Section 70 is clear that subject to the

provisions of Section 69 every Panchayat may with the previous approval of

- prescribed authority appoint such other officers and servants as it considers

necessary for the efficiént discharge of its duties. “Section 69 deals with
appointment of Secretary and Chief Executive Officers of Janpad Panchayats

"..and Zila Panchayats. Since under sub-section (1) of Section 70 the power of
" Panchayat to appoint other officers and servants as it considers necessary for the

efficient discharge of its duties has-been made subject to the provisions of Section

" 69 of the Act, a Panchayat cannot appoint a Secretary or Chief Executive Officer

of the Panchayat, but, it can appoint such other officers and servants as it considers
necessary for the efficient discharge of its duties. A close reading of sub-section
(1) of Section 70 further makes it clear that the previous approval of the prescribed
authority is required not to a named officer or named servant but to the appointment
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of such officers other than the Secretary and servants as the Panchayat considers
necessary for the efficient discharge of duties of the Panchayats. Sub-section
(1) of Section 86 of the Act quoted above empowers the State Government or the
prescribed authority to direct the Panchayat to perform any duty imposed upon it
by or under this Act and sub-section (2) of Section 86 provides that the Panchayat
shall be bound to comply with direction issued under sub-section (1) and if it fails
to do so the State Government or the prescribed authority shall have all riccessary
powers to get the du'ectlons complied with.

7. The case of the. appellant in the writ petmon was that the Panchayat had
performed its duties under sub-section (1) of Section 70 of the Act and appointed
the appellant as a Panchayat Karmi and in support of his case the appellant had
filed a copy of the resolution of the Panchayat dated-28.1.2007 and a copy of the
appointment order issued by the Sarpanch pursuant to the resolition as annexures

to the writ petltlon Whether such a resolution in fact had been passed or notby -

the Panchayat on 28.1 2007 selectmg the appellant as Panchayat Karmi could
only be ascertamed by the Court after a reply was filed by the Panchayat and
other respondents and if the Court after considering the material before it comes
to the conclusion that the Gram Panchayat had infact failed to perform its duty -
under Section 70 (I) of the Act, it could dismiss the writ petition after upholding
the issue of the advertisement by the Collector for fresh selection of Panchayat
Karmi. But, the learned Single Judge instead of issuing notice to the respondents

. has dismissed the writ petition in limine without ascertaining the truth of the case
of the petitioner that he had been appointed by the Panchayat in the resolution
dated 28.1.2007 of the Panchayat. .

-8. Regarding the observations of the learned Single Judge in the impugned
order that female candidates had not been given preference in accordance with
clause 3.4 of the Panchayat Karmis Scheme and hence the resolution of the
Panchayat was in violation.of Panchayat Karmis Yojna, it was not for the Court
to suo motu decide whether the resolution adopted by the Panchayt was in violation
of clause 3.4 of the Panchayat Karmis Yojna. - Whether there has been such a
violation or not could be decided only after replies were filed by the respondents
and not at the stage ef motion or admission when only the case of the appellant in
the writ petition was before the Court that the appellant had been vahdly appointed
in accordance with the resolution dated 21: :8.2007 of the Panchayat and the order
issued by the Sarpanch. -

9. For the aforesaid reasans we set aside the impugned order dated 5.10.2007
passed by the learned Single Judge and remit the matter back to the learned Single
Judge. Notice for admission be issued to the respondents and after the respondents
file the return, the writ petition be heard and decided in accordance with law.

Order accordingly.
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; WRIT APPEAL .
Before Mr. Justice S. Sumvatsar & Mrs. Justice Indrani Datta
‘ 3 July, 2008* .
STATE OF MLP. ) ... Appellant
Vs. : B
ASHOK KUMAR SHARMA & others ; ... Respondents

Municipalities Act, M.P. (37 of 1961), Sections 86, 87, 88 & 94,
Municipal Employees Recruitment and Conditions of Service Rules, M.P.

1968, Rule 2(e), (f) - Respondents alleging to be: employees of State Government .

having been .appointed in a cell constituted by the State Government namely --
M.P. State Municipal Services (Technical Cell) in exercise of powers conferred -
w/s 86 of Act of 1961 - Held - There is a specific rule which provides that only
State Municipal Service (Executive) are excluded from the definition of "municipal
service” and "municipal employee” and other categories i.e. State Municipal
Service (Health) and State Municipal Service (Engineering) are included in the
said definition - Respondents employees belong to category (c) i.e. State Municipal
Service (Engineering), hence, they are covered by the definition of "municipal
service” and "municipal employee” - Hence, so long as said definitions are not
challenged, the respondents employees cannot claim that they are the employees
of the State Government, even though they are getting the same salary and benefits
as are available to the State Government employees - Appeal Allowed:

[(Para 16)

TRufoST ARPRM, 0. (1961 ST 37), URT 86, 87, 88 T 94, TIRUIADT
it wdl Al Yo # w frm, w9, 1968, P o), (TE) — wekiEl |
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T TRUIET T (HTfies) "Ry Jar 3R ~RafereT SR B aREmT
arqaffa € el arg Syl sl oy AT Jar (wares) AR Tod TR dal
(i) ST aRaTe #-afuferd § — neadt weEr Sf () i o TRaTfT
(aiPrifd) ¥ s €, FHRI ¥ RIS ST ol TR SR @l GRAI &
arif AT & — TR W9 % Sad TRATYRIT @Y AN T8 € ), sl e a8
AT S @R TP 5 T 7o WHR D FHAR) § Tt § A U WHR F FHaal
T & A o 3R & I Y X T — e HeR |
Cases re_ferred: . : .

AlR 1984 SC 161, 2002(2) MPLJ 530, 1993 MPLSR 513.

Ami Prabal, Dy.A.G., for thie appellants/State.
S.P. Shrivastava, for the respondents.

*W.A. No.414/2007 (Gwalior)
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JUDGMENT

The Judgment © of  the Court was delivered by

S. SaMVATSAR, J. :~This writ appeal is filed by the appellants State of Madhya

Pradesh challengmg the order dated 28th July, 2006 passed by single Bench of

this Court in Writ Petition No0.2661/03 whereby the writ court has allowed the

_writ petition filed by the petltloners (respondents herein) and declared them to be
the State employees.

2. .- "Brief facts of the case are that the ‘respondents ‘employees have filed a writ
petition before the single Bench alleging that they were appointed in a cell
constituted by the State Government namely Madhya Pradesh State Services
(Technical Cell) in exercise of the powers under. Section 86 ofthe Madhya Pradesh
Municipalities Act; 1961 (for short the “Act”). These employees were appointed
by the Director, Urban Administration, Bhopal and Deputy Director, Urban
Administration. The main object of constltutmg the said cell was to look after the

construction work, water ‘supply facilitr a'ud other technical jobs of the -

municipalities. Copy of the decision for constituting the said Cell is Annexure P/1
with the record of the writ petition dated 27th May, 1976. In the said decision, it is
mentioned that at number of times, there are financial difficulties with the small

municipalities and they cannot engage highly paid employees for carrying on their

work. Hence, the Government has decide to constitute the cell and to post engineer,
sub-engineers, tracers etc in various mummpahtles It was agreed to by Annexure
P/2, with the record of the writ petition, that these employees shall get the same
pay scale which is payable to the employees of the State Government and Public
Works Department, however, these employees shall be treated as municipal
employees. Vide Annexure P/3 with the record of the writ petition, the Government
. has decided that the engineers appointed under the said cell shall be entitled to the
same allowances and other benefits and GPF will be deducted from their salary,

. so that they can get pension. Vide Annexure P/4 dated 3/12/1976, it was further

mentioned that these engineers will get the same salary which is payable to the
Government employees and they will also be entitled to the same benefits and,
- compulsory deductions will be made from their salary. Annexure P/5 is the circular
seeking clarification about the facilities to these -employees and it was clarified

_ that these employees shall get the same facilities as are available to the Government

employees. Vide Annexure P/6 dated 18/10/1985 it was again mentioned that
Executive Engineers, Sub Engineers, tracers etc will get the same salary which is
. payable to the employees of Public Works Department. Thus, it is clear that the
appointing authority of these employees are the Director, Urban Administration,

Bhopal and Deputy Director, Urban Administration and they are their disciplinary ,

authorities. The Government has nght to transfer these employees from one
nmunicipality toanother.

3. Considering all these aspects thc writ court has held that the total control’

over the respondents employees is that of the State Goyernment, hence, the single

W
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- Bench allowed the writ petition filed by the petitioners {respondents herein) and
declared that these employees to be State Government employees. The reasoning
assigned by the learned writ court Bench is as under :

With regard to functions of the petitioners, it is clear that the petitioners
are working in the office of Deputy Director, Urban Administration,
Gwalior Division, Gwalior. They have been appointed in the aforesaid
office. The office was created in order to extend the help and supervise
the construction work taken by the municipalities. The municipalities
have been assigned the work of construction also in their -respective
areas, Earlier the work was assigned to the Public Works Department.
Hence, from the above facts, it is clear that the office of Deputy Director,
Urban Administration in which the petitioners are working is pefforining
the functions of the State Government and from the facts stated above,
it is clear that the State Government has total control with regard to
their appointment, disciplinary action and payment of salary, creation
of posts, fixation of terms and conditions of employment. In such
circumstances, in my opinion, the petitioners are the employees of the
State Government and they fall within the definition of “State
Employees™.

The aforesaid order passed by the leamed writ court is under challenge in
thlS wnt appeal. .

4,  The contention of Shrimati Ami Prabal the learned Deputy Advocate’

General, appearing for the appellants State is that even though the State Government
has full contro] over the respondents employees, still they cannot be declared as
State employees in view of various circulars and the provisions of the Actand the
rules framed thereunder. -

5. Shrimati Ami Prabal, learned Deputy Advocate General, appearing for the
appellants State has invited attention of this Court first to Section 36 of the Act
which provides that the State Government may, for the purpose of providing officers
to the Council under Section 87 or 88, constitute in the prescribed manner, the

following Municipal Services for the State to be called -

(a) State Municipal Service (Executive);

(b) State Municipal Service (Health) ; and

(c) State Municipal Service (Engineering).
6. Sub-section (2) of Section 86 provides that the State Government may make
rules in respect of recruitment, qualification, appointment, promotion, leave scale
of pay, all allowances whatever name called. Thus, from this sub-section, it is
clear that the State Government has power to frame rules in respect of the above
service conditions.

7. In exercise of these powers, the State Government has framed rules namely
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* Madhya Pradesh Municipal Employees Recruitment and Conditions of Service
Rules, 1968 (herein after referred to as “1968 Rules”). Shrimati Prabal has invited
attention of this Court to the said rules. The words “ Municipal Employee” and
“Municipal Service” are defined in clause (¢) and (f) respectively of Rule 2 of the
said Rules. Clause (¢) defines “Municipal Employee” and as per the said definition,
municipal employee means a person appointed to or borne on the cadre of the

_Staff other than a member of the State Municipal Service (Executive). Similarly,
“ Municipal Service” is defined in clause (f) of the said rule and as per the said
definition, “ Municipal Service” means the service or group of posts in connection

with the affairs of the municipalities other than the State Municipal Service-

(Executive). : - : ]
8. Contention of the learned counsel for the appellants is that the members of
State Municipal Service (Executive) are excluded from the definition of “Municipal
Employee™. Thus, as per the said definition, the employees covered under
categary (a) of Section 86 of the Act are excluded from municipal employee and
municipal service and this aspect is not considered by the learned writ court.

9.  Learned counsel for t}ie appellants pointed out that the writ court has relied

o)

4

upon a Full Bench decision of this Court in the case of Suresh Chandra Sharma o

vs. State of M.P. and others, 2002 (2) MPLJ 530. From perusal of the said
judgment, it is clear that the Full Bench in the aforesaid case was considering the
question whether the Chief Municipal Officer is a- Government servant or not,
“Undisputedly, the Chief Municipal Officer will be covered by category (a) of
Section 86 i.e. State Municipal Service (Executive) which is specifically excluded
from the definition of “ municipal service” as per clause (f) of Rule 2 of 1968
Rules and, therefore, the Full Bench has rightly held that the Chief Municipal
- Officer is a Government Servant.

10. In reply to the arguments raised by the learned counsel for the appellants,
Shri S.P.Shrivastava, learned counsel for the respondents employees submitted

that the entire control over these employees is that of the State Government i.e. .

these employees are appointed by the Director, Urban Administration, Bhopal
and Deputy Director and perform.the functions of the State Government. The
State Government has total control with regard to appointment, disciplinary action,
payment of salary, creation of posts, fixation of terms and conditions of theése
employees etc. and, therefore, the writ court has rightly held that the respondents
employees are the State employees. o

11.  In support of this contention, co'unsel for the respondents has relied upon a -

judgment in the case of Vidya Sagar Kulshreshtha vs. State of M.P. and others,

1993 MPLSR 513, This judgment is delivered by the State Administrative Tribunal, )
He admitted that this judgment has no binding effect over this Court. However, he

submitted that special leave petition filed by the State Government against the
said judgment is dismissed by the Apex Court.

o
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12. . From perusal of the order passed by the Apex Court in the aforesaid SLP,
we find that the the said SLP was dismissed without discussion of law. The order
is single line order dismissing the SLP. Hence, the said judgment cannot be a
precedent under Article 141 of the Constitution of India as no law is laid down by
the Apex Court while dismissing the said SLP.

13. Shri S.P.Shrivstava, learned counsel for the respondents employees has
referred to Section 94 of the Act which provides powers to the council to appoint
staff. According to him, as the respondents employees were not appointed under
Section 94 of the Act and were appointed under Section 86 of the Act, they are
not the members of service.

14. Said argument raised by the learned counsel for the respondents employees
is without any merit, because the question is whether the respondents -are the
employees of the State Government or not. Rules (e) and (f) of Rule 2 of 1968
Rules specifically exclude the State Municipal Service (Executive) who are covered
by category (a) of Section 86 of the Act and not of categories (b) and (c) of
Section 86 i.e. the State Municipal Service (Health) and State Municipal Service
(Engineering). This itself makes it clear that the present respondents are covered
by the definition of “ Municipal Service” and “Municipal employee” and so long
as the said rule is not challenged by the present respondents, they are not entitled
to get any benefit. )

15. Shri Shrivastava has also invited attention. of this Court to the judgment of
the Apex Court in the case of State of Gujarat vs. Mathuradas Mohan Lal
Kedia and others, AIR 1984 SC 161 wherein the Apex Court was dealing with
the provisions of Gujarat Panchayat Act and the Apex Court has held that the
members of Gujarat Panchayat Service are government servants. Said judgment
- turns upon the construction of the provisions of Gujarat Panchayat Act.

"16. In the present case, there is a specific rule which provides that only State
Municipal Service (Executive) are excluded from the definition of *“ municipal
service” and “municipal employee” and other categories i.e. State Municipal
Service (Health) and State Municipal Service (Engineering) are included in the
said definition. Respondents employees belong to category (c) i.e. State Municipal
Service (Engincering), hence, they are covered by the definition of “municipal
service” and “municipal employee”. Hence, so long as said definitions are not
challenged, the respondents employees cannot claim that they are the employees
of the State Government, even though they are getting the same salary and benefits
as are available to the State Government employees. -

17.  In the present case, the leamned single Judge has not considered the effect
of the definition of “municipal employee” and “municipal service” as defined in
rule 2 (e) and (f) of 1968 Rules and has held the petitioners (respondents herein)
as Government employees only because the State Government is in overall control
over these employees and thus has committed grave error.
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18.  Resultantly, this appeal is allowed and the impugned judgment is set aside.
The writ petition filed by the respondents - writ petitioners is dismissed with no
order as to costs

Appeal allowed.

‘LL.R. [2008] M. P., 2532

. WRIT APPEAL
Before Mr. Justice R.S. Garg & Mr. Justice R.K. Gupta
: " 8lJuly, 2008* ' .
ANIRUDDH PANDEY - ... Appellant
Vs. .
ADVOCATE-GENERAL & ors. . - ... Respondents

Election Rules, 1968, Rule 31 - Wrong mentioning of serial number in
ballot paper - Petitioner contested the election Jor the post of member, Bar Council
of MLP. - Serial number of appellant was wrongly mentioned in column 5 although
it was correctly mentioned in ballot paper - Petitioner challenged the election
process after more than a month of voting - Held - When name of a person is
mentioned in ballot paper and everybody knows that he is contesting election,
wrong mention of serial number would not amount to refection of nomination
paper - Voters are Law Graduates, therefore, misprint in column No.5 was not
. likely to mislead the literate voters - Appeal dismissed. . (Paras 13, 14 & 15)
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Cases referred : '
Vol.XXSCJ 162, 2001 AIR SCW 4916,

B.K. Pandit, for the appellant.
I.S. Ruprah, Addl.A.G., for the respondent No.1.

JUDGME N T(ORAL)

The - Judgment of the Court was delivered by
R.S. Garg, J. :—Before dictating the judgment, we asked the learned counsel for
the appellant that whether he wants to exploit the liberty reserved in favour of the
appellant or not because the observations made by us are likely to affect his right
of election petition, learned counsel for the appellant after consulting the appellant,
*W.A. No.686/2008 (Jabalpur) . '
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+ who is also present in the Court, submitted that the appellant wants a jiadgment on
the merits of the matter and is.not interested in the election petition. In view of
- that submission, we have to consider the merits of the matter. :

2. Being aggrieved by the order dated 23.6:2008 passed in Writ Petition No.
6706/2008 by the learned Single Judge dismissing the appellant/petitioner’s writ
petition, the appellant has filed this writ appeal under Section 2 of the Madhya
Pradesh Uclicha Nyayalaya {Khand Nyaypeeth Ko, Appeal}; Adhiniyam,. 2005.-

3. - Shott facts necessary for consideration :of this writ appeal are-that the
appellant, a person registered with the Bar Council of Madhya Pradesh, is a_
practicing Advocate. He submitted his candidature for the elections, which were
to commence on 29.4.2008. The appellant deposited a sum of Rs.10,000/- towards -

-, the fee. ’

4. According to the appellant, vide notification dated 2nd April, 2008, the State
Bar Council of Madhya‘Pradesh notified for general information to all concerned . .
that as per election programme for-the office of the Member State Bar Council
of Madhya Pradesh after withdrawal, the list of the contesting candidates “in
alphabetical order has shown in the notification, The name of the appellant was
shown at Serial No. 11. The polling was to be held on 29.4.2008. A ballot paper was
printed and was provided to the voters for casting their votes in preferential order.

5. The frame of the voting ‘paper was that the Column No. 1 contained the
serial number, Column No. 2 contained the names as are shown in the roll of the
Bar Council, Column No. 3 provided the date of the enrollment, Column No. 4
provided the address with place of the candidates, Column No. 5 again provided
for serial number and Column No. 6 provided the blank place for a mark to be put,
by the voter. . o :

6. Undisputedly, in the Coluxmi No.- 1, the appellant was shown at.‘Sérial No.
11 but in the Column No. 5 instead of showing at Serial No. 11, the appellant was

shown as No.1. Undisputedly, there is a printing mistake in the ballot paper.

7. The appellant, who was probably to loose the election filed the writ petition

on 31.5.2008 that is almost after about rather more than a month of the voting, on

the ground, that wrong mention of the serial number in Column No. 5 amounted to

- rejection of the candidature of the appellant, therefore, the entire process of-the -
election was vitiated. L ' ' B

g Submission of the learned counsel for the appellant was that the persons,

who_wam_;ed to cast their votes-in favour of ‘the. appellant were confused that

whether the appellant continued to be at Serial No. 1 or at 11 and, therefore, . )
under the said confusion, they could not cast their votes in favour of the app g]lant:' '
Tt is also submitted that mentioning of the wrong serial against the'appellant in

Column No. 5 had vitiated the entire process, therefore, the entire election deserves

. to be quashed. oo
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9. Placing reliance upon a judgment of the Supreme Court reported in Volume

XX Supreme Court Journal Page 162 Surendra Nath Khosla & Another Versus _

Dalip Singh & Others, it was submitted that if a nomination paper is illegally/
improperly rejected then the Court has to presume that result of the election had
been materially affected. Reliance is also placed on the judgment of the Supreme
Court in the matter of Santosh Yadav Vs, Narender Singh {2001 AIR Supreme
Court Weekly 4916} to reinforce the submission.

10.  The learnied Single Judge has dismissed the petition observing interalia that
Rule 31 of Election Rules, 1968 issued by the State Bar Council of Madhya Pradesh
provides for an election petition, therefore, the appellant would be entitled to file
an election petition. With the liberty, the learned Single Judge has disposed of the
T petition. - . .

11. 'We have heard learned counsel for the parties and have perused the records,
12, So far as application of afore-referred two judgments of the Supreme Court
is concemed, unless the Court comes 1o a conclusion that the matter on hands is
a case relating to improper rejection of the nomination paper, the same cannot be
applied. If the Court holds that the nomination paper was illegally or improperly
rejected then there would be no problem in presuming that the improper rejection
of the nomination paper led to change of the result or to say that the result of the
- election was materially affected. '

13.  Leamed counsel for the appellant has not submitted before us that wrong
mention of the serial number amounted to rejection of the nomination paper. His
case is that wrong mention of the serial number should be presumed to be rejection
of the nomination paper.

14.  In our considered opinion, when the name of a person is mentioned in the
ballot paper and everybody knows that he is contesting the election then wrong
mention of the serial number would not amount to rejection of the nomination
paper especially when by notification dated 2nd April, 2008, The State Bar Council
of Madhya Pradesh issued the list of the contesting candidates. If the Bar Council
knew and informed all concerned that the appellant is a contesting candidate and
has mentioned his name in the ballot paper then by no stretch of imagination, a
wild presumption can be raised that the nomination paper or the candidature of
the appellant was rejected.

15.  So far as the appellant's submission that the voters were confused in casting
their votes is concerned, we must immediately reject the submission because
present was not an election where the voters were illiterates or they did not know
what is what. It is not an election where by the marks/symbols, the identity of a
candidate is fixed. Present is an election where the voters are graduates so also
they are law graduates and they can read and write English properly. If in the first
column, the appellant is shown at Serial No. 11 then g misprint in Column No. 5, in
our considered opinion, was not likely to mislead the literate voters. The appellant

-k
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cannot be allowed to make a capital out of a printing mistake. We could-also
understand the plea of the appellant if some voters have filed their affidavits to
fortify the submission made by the appellant that because of some confusmn, they
could not cast their votes in favour of the appellant.

16. _.The ipse dixit made by the appellant is nothing but is a self-assessment that
if Sertal No. 11 was shown in Column No. 5, the results might have changed. In
the democracy, when a person is to be elected by the agency of voters then such
person must ultimately rely upon the freewill of the voters and should not have the
fanciful idea. We are unable to hold that the appellant coild make out any ground
for any interference in the election.
- 17.  The appeal is dismissed. '

. Appeal dismissed.

LL.R. [2008] M. P., 2535

WRIT APPEAL
Before Mr. Justice S. Samvatsar & Mr. Justice A.P- Shrzvastava
: 31 July, 2008* .
~ SANJEEV YADAV ' - ... Appellant
Vs.
LAKSHMIBAI NATIONAL INSTITUTE OF :
PHYSICAL EDUCATION & ors. -~ o "+ ... Respondents -

Constitution, Article 226/227 - Service Law - Appellants were terminated
on the ground that selection committee not constituted properly - Order challenged
in W.B - W.P. dismissed - Writ Appeal filed - Held -The selection committee and
the members who were within the knowledge about the defect in the selection
committee have slept over the matter for about three and half years after
appomtments were made - Thus, the members have acquiesced themselves and
have no.right to-challenge the appointment on the ground of selection - Appellants/
petitioners are the candidates from outside the State of Madhya: Pradesh have
got their appointmenis and altered their position by leaving other jobs available
to them - Appeal allowed. _ (Paras 25 & 26)
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Cases referred :

2002(2) JLT 391, W.P. No.839/2003 decided on 30.07.2005, AIR 2002 SC
2322. . )
H.D. Gupta with S.K. Gupta, for the appellant. )
Anoop Chaudhary with Anil Sharma, for the respondents.

JUDGMENT

The Judgment of the Court was delivered by
S. SAMVATSAR, J. :~This judgment shall govern the disposal of both the writ appeals
as they arise out of the common order dated 09th October, 2006 passed by single
Bench of this Court in Writ Petitions No.3417/05 and 3887/05 whereby the single
Bench has dismissed both the aforesaid writ petitions filed by petltloners appellants
herein challenging their termination orders.

2. Facts of the case, in brief, are that Lakshmibai College of Physical Education,
Gwalior was established on 17/8/1957 by the then President of India
S. Radhakrishnan with a total stréength of 27 students in Bachelor of Physical
Education. At that time, the said college was affiliated to Vikram Univérsity, Ujjain.
In the year 1963, two years Master Degree Course in Physical Education was
commenced and in the year 1964, the College was affiliated to Jiwaji University,
Gwalior. In the year 1976, it was granted national status and renamed as Lakshmibai
National College of Physical Education. On 2/9/1995, the Government of India,
Ministry of Human Resources and Development, on the recommendations of
University Grant Commission granted the status of deemed University to the said
college and renamed it as “Lakshmibai National Institute of Physical Education,
Gwalior” (LNIPE). Subsequently, the college was transferred-to a society

constituted on 24/4/2001 called .as Lakshmibai National Institute of Physical

Education Society and for regulating the functions of the said society, Memorandum

of Association (MOA) of the society was formulated: It is also averred that the

norms of University Grant Commissioner (UGC) are also binding on the said
Institution.

3. The institution wanted to fill up some posts of Lecturers, hence, permission
was sought to appoint lecturers by relaxing the ban on appointment. Said nermission
was granted to the institution, An advertisement was issued on 28/3/2000 calling
for applications for filling up the posts of lecturers. However, no appointments

could be made in pursuance cf the said advertisement. Second advertisement
* (Annexure P/10) was issued on 6/12/2001. It was mentioned in the second
advertisement that the candidates who had applied in pursuance of the previous
advertisement were also eligible for participating in the said selection. Appellants
writ petitioners and other candidates had applied for the post of lecturers. Their
applications were considered and they were called for interview by the selection
committee. On 17/3/2002 interviews were held and the present appellants were
selected.

+
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4.  One public interest ﬁﬁgatid%%M’fNoASO/OZ) was filed by one Rajendra

A

Tayal, who was a social worker arid who was totally stranger to the institution,
challenging the appointments made by the institution. Said PIL was disposed of
by this Court vide order dated 19/4/2004 in following terms :-

“Petitioner shall submit a representation to the respondent No.3 Board
of Management modifying the prayer claimed by him and raising
necessary grievances alongwith copy of this petition. Respondent No.3
_ Board of Management shall consider the representation and after .
hearing the affected party shall decide the representation within a period
of six months from the date of submission of the representation.
However, any -of the parties aggrieved with the action of respondent
No.3 will have a remedy to approach the appropriate forum against
the decision of the Board of Management. A copy. of t he report be
sent to the Registrar of this Court for compliance.”

7. In pursuance of the directions issued by Division Bench in the above PIL,
said Rajendra Tayal submitted a represemntation to the institution and higher
authorities for cancellation of appointments of the. Said representation was
considered by the Board of Management in its meeting dated 30th May, 2005 and
the Board of Management found that the selection committee was not properly
constituted: The Selection committee constituted by the Vice Chancellor was
contrary to the rules of the institation and therefore, show cause notice was issued.
to the appellants petitioners on 3 1/5/2002. The appellants petitioners after service
of the show cause notice requested the Board of management to supply certain
documents. However, those documents were never supplied. The appellants
petitioners filed their reply to the show cause notice and the Board of Management
after considering their reply has found that the Selection Committee was contrary
to Rule 23 of the MOA, hence, terminated the appointments of the appellants
- petitioners. .

8.  Being aggrieved by the termination of their services, appellants filed writ -
petitions before this Court. Those petitions are dismissed by the impugned orders,
hence, these writ appeals.

-9... The first contention raised by the learned counsel for the appellants is that
t he 23rd meeting of the Board of management was convened on 7th January,
. 2005 and in that meeting, nothing wrong was found in the selection. The minutes
of the Board of Management are on record at page No.198 of the paper book.
The question of appointment of lecturers was considered by the Board of
Managément at Item No.5.19 and the Board found that “Vice Chancellor Dr.
K_.K.Verma had acted in good faith while deciding not to chair the meeting of the
Selection Committee for the reason that his daughter was one of the candidates
for the said post. Further inclusion of one SC/ST member namely Professor Bangar
on the Selection Committee by the then Vice Chancellor was also found in




2538 THE INDIAN LAW REPORTS (M. P. SERIES), 2008

accordance with the existing guidelines as the Iecrnitment was for SC and ST-

" posts also and Shri Bangar was a member of SC/ST category. The then Vice
Chancellor also appeared to have acted in good faith while inducing Dr.T.C Kundu

for the purpose and all the candidates appointed were eligible in terms of educational

qualification etc. Hence, the Board decided to_recomrmend to the competent

_-authority. ic. the President of the Institute fo'r ex post facto approval to the

' to the composition of Selection Committee. Said approval was, however, rejected

and hence, the’ appointments were cancelled. o 7
10.  The contention of the learned counsel for the appellants is that in the 23rd

I

validated. It is also contended that there was no challenge to the merits of the

~ candidates nor any bias was alleged against the. members of the Selection
Committee. . : o

‘11.  Counsel for the api)eilants next contended that the Memorandﬁ:h of

Association empowers the Vice Chancellor to constitute a committee.

12. - Memorandum of Association-(MOA) is on record as-Annexure P/2 which ..

is at page No.109 of the paper book. Rule 5 (a) of the Rules known as Lakshmibai
National Institute of Physical Education, Gwalior appended to the MOA provides
for the powers of the Board of management. Clause (iii) of Rule 5 (2) of the
Rules' referred to. above deals with the appointment of Professors, Readers,

(ii) a person nominated by the President as member; (iii) Dean of Faculty/ Head
of Department/ Chairman, Board of Studies, provided he is a Professor as member;
and (iv) Three -outside experts nominated by the President’_‘fro‘gn a panel of not
less than six names recommended by the Academic Council and approved by the
Board of Management. ' ' ' s ’

13.  Officers of the instjtute are provided in Rule 15. Rule 15(c) _relateg td Vice
Chancellor. It is contended that the proviso to.the said rule provides that a person

appointed as Vice Chancellor shall retire from office during the tenure- of his.
office of extension, thereof, if any, he completes the age of 65 years. If the office

of Vice Chancellor becomes vacant due to death, resignation, or otherwise and in
his absence due to illness or any other cause, the Dean or if there is no Dean, the
senior most Professor shall perform the duties of Vice Chancellor. Relying on this
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provision, it is contended by the counsel for the appellant that if for any reason
like illness or for any other cause, the Vice Chancellor is not available, then the
senior most Professor shall perform the duties of Vice Chancellor.

14. Contention of the learned counsel for the appellants petitioners is that Dr.
KK Verma who was the Vice Chancellor of the Institute withdrew himself from
the. Chairman of the Selection Committeg on account of the fact that his daughter
was one of the candidates. He pointed aut that Dr.Pramod Kumar Pande was the

-senior most Professor in the institute at that tirne. Thus, the action of appointing
Shri Pramod Kumar Pande as Chairman of the Selection Committee cannot be
said to be illegal. '

15. Counsel for the appellants drew attention of this Court to clause (ii) of Rule
15 (c) of the Rules referred to above which provides that the Vice Chairman may,
if he is of the opinion that immediate action is called for on any matter, exercise
any power conferred upon any authority of the Institute under the Memorandum
of Association and the Rules and- Regulations/ Bye-laws, take such action or
proceed to take such action and. shall report to the concerned anthority on the
_ action taken by him on such matters and if the authority concerned as mentioned
in clause (i) is of the opinion that such action ought not to have been taken, it may
refer, the matter to the President whose decision thereon shall be final.

16. It is contended by the learned counsel for the appellant that Dr.T.C Kundu
" was-inducted. as an expert in place-of one of the members of the committee i.e. -
Mrs. Sudarshan Pathak who fell sick at the eleventh hour. Prof. R.K.Bangad and
Dr.T.C.Kundu were members of the panel prepared in this behalf and therefore,
_ there is no illegality. '

17. The Writ Court, however, held that said change in the selection committee
was malafide. Initially for appointment of Jecturers, the Selection Committee was
constituted of Dr. J.S.Narukha as Chairman. So far as Dr. J.S.Narukha is
concerned, he at the relevant time, was no more holding the office and in his place
Dr.K.K.Verma was appointed as Vice Chancellor. Dr. Verma withdréw from the
selection committee on the ground that his daughter was appearing in the interview.
Other member of the committee was Shri Shailendra Sharma who was nominated
by President, LNIPE. Third memb ef was Mrs. Sudarshan Pathak who, according
to the appellants, fell sick and it ‘her place Dr. T.C.Kundu , who was also a
member of the panel was taken. Shri B.S Rathore, Coordinator, Physical Eduction,
Rajasthan University, Jaipur was the another member of the.Selection Committee
who participated in the selection process. The fourth member was Dr.T.C.Kundu
who was also a member of the panel constituted for the Selection Committee for
the selection of lecturers and who participated in the selection process as an
‘expert of the subject. Thus, according to the appellants- petitioners, the selection
comtmittee was constituted as per the powers of the Vice Chancellor, and therefore.
there was no irregularity.
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13.  Having heard the learned counsel for the parties, we find that the appellants

petitioners were appointed in the year 2002, Public i'ni_erest litigation was filed by
one Rajendra Tayal which was decided in the year 2004, Thereafter, show cause
notices were issued to the appellants petitioners and they have been removed

from service. Thus, they continued on the post of for a period of about three and .
" ~-half years. " s

19. . The writ Court has not found anything agai_ns'f the éppellants petitioners so
far as their merits are concerned. Since there is no finding about bias, therefore,

“selection of the appellants is set aside only on the ground that the Selection .

Committee was not in accordance with the rules, Even assuming for a moment
that the Selection Committee was not constituted strictly im accordance with the

rules, still the question is whether that itself will be a ground for terminating the
services. '

20. The contention of the learned counsel for the respondents is that if the
selection committee is not constituted in accordance with the rules referred to
above, then the entire selection process will be vitiated. For this purpose, he
referred to the judgment of this Court in the case of Salam Mani Singh (Dr)vs.
Lakshmibai National Institute of Physical Education and others, 2002 (2)
JLY391. Inpara 32 of the Judgment, this Court has held that due to illegal constitution
of the Selection Committee, entire selection process vitiates. ’

21.  Another judgment on the question is in the case of Jagdish Singh Gurjar
vs. State of M.P. and others, (WP 839/2003 decided on 30/7/2005) decided by
one of'us (S.Samvatsar, ,J.) in which also this Court has held that a member who
was not competent to be a member of the Selection Committee if participates in

the selection process, then the entire selection process vitiates,

22.  From perusal of the aforesaid Jjudgments, it appears that in all céses challenge -
to the selection was made by unsuccessful candidates and allegations of causing -

prejudices were present. Inthe present case, the selection process is not challenged
by any of the candidates and the appointments of the appellants petitioners are
cancelled by the management itself, that too, after lapse of about three and half
years. No objection to the selection process was taken by any.of the candidates
nor the management. One Rajendra Tayal who filed the PIL was not even a staff

member of the institute nor he was a connected, in any manner, to the selection

- process. He had filed the PIL “only as a social worker.

23.  Itis pertinent to point out that all the members who had participated in the
- selection process were from the Panel prepared for that purpose. All the members

" were inducted by the then Vice Chancellor and there are no allegations that these

persons were not qualified to be the members of the Selection process or have
acted in a manner prejudicial to the interest of the Institute.

24..  Counsel for the respondents pointed out that Shri R.K.Banga& was included
in the panel as a member of ST/SC. His name was included in the panel only

]
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because the entire recruitment was to be made for reserved candidates i.c. ST/
SC, and therefore, presence of a member of SC/ST category was necessary.

_ Hence, Shri R.K.Bangad was included in the panel as per the guidelines of UGC,
which: are filed with this. appeal. It is also contended by learned counsel for the
respondents-that the Committee, which was constituted was as per the norms,
which are applicable to the respondent-institution. - '

" 25, The-Apex Court in the case of Chandra Prakash Tiwari vs. Shakuntala
Shikla and others, AIR ‘2002 SC" 2322, has considered the question about
promissory estoppal in the matter of selection process. In para 32 of the said
judgment, after considering large number of judgments, the Apex Court has laid
downthat: - : o

" .- : “Inconclusion, this Court recorded that the issue of estoppal by conduct

can only be said to be available in the event of there being a preciseé .

: and unambiguous representation and it is’ on that score a further question
arises as to whether there was any unequivocal assurance prompting
the assured to alter his position or status - the situation, however, presently
does not warrant such a conclusion and we are thus not in a position to
lend concurrence to the contention of the learned counsel pertaining

- the doctrine of Estoppal by conduct. It is to be noticed at this juncture

. that while the doctrine of estoppal by conduct may not have any
*_ application but that.does not bar a conterition as regards the right to
challenge an appointment upon due participation at the interview/
 selection. Itis a remedy which stands barred and it is in this perspective

in Om Prakash Shukla (Om Prakash Shukla v. Akhilesh Kumar
Shukla and Ors. - 1986 Supp. SCC 285) a Three Judge Bench of this

. Court laid down in no uncertain terms that when a candidate appears at
the. examination without protest and subsequently found to be not

~ successful in the examination, question of entertaining a Petition
challenging the said examination would not arise.

- Thus, the Apex Court has jaid déwn that challenge to the selection
committee by a candidate appearing in the examination should be ‘entertained

- before he has participated.in-the proceedings. This principle is laid down by the
* Apex Court on the principlé that Tules cannot be challenged after the game is
“over; one has to challenge the rules before participating in the game. This principle

. is laid down by the Apex Court in respect of candidates who at number of times
have not processed defect in the constitution of .se_lectioh committee.

26. However, in the present case, the Vice Chancellor himself had constituted
the selection committee and the members who were within the knowledge about
the defect in the selection committee have slept over the matter for about three
and half years after appointments were made. Thus, the members have acquiesce
themselves and have no right to chalienge the appointment. on the ground of

v e—— -
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selection when the appellants petitioners who are the candidates from outside the
State of Madhya Pradesh have got their appointmerits and altered their position
by leaving other jobs available to them. Therefore, in the present case, this principle

will apply with greater force and hence, their appointment could not have been -

<ancelled by the Institute after a lapse of about more than three and half years on
the ground that the committee which selected them was not in accordance with
the rules, : o

27.  Theleamned single Judge has completely lost sight of the aforesaid principle
laid down by the Apex Court. From record; it-appears that the impugned action
was taken only because there was change in the management of the Institute in
these three and haif years. ' T : ‘

28.  Insuch circumstances, we find that the impugned order cannot be sustained
in the eyes of law. Hence, we allow the writ appeals filed by the appellants, set
aside the impugned orders and allow the writ petitions filed by the appellants
petitioners by quashing the order of termination of their services and direct to
reinstate the appellants petitioners in service forthwith with full back wages. If
the appellants-petitioners remained out of job during this period, they will have to
file an affidavit before the Registrar, LNIPE to that effect and after due verification
of the said affidavit by the Registrar, back wages shall be payable.

-

WRIT APPEAL <
Before Mr. Justice S. Samvatsar & Mrs. Justice Indrani Datta
C TAugst 2008+
MADAN LAL NARVARIYA - . : .. Appellant .
Vs. R Co .
SHRIMATI SATYA PRAKASHI PARSEDIA & ors. ... Respondents

Mﬁnicipalities Act, MLP. (37 of 1961), Section 47 - Difference between
word ‘approval’ and 'satisfaction’ - Recalling of president - Held - The degree of
application of mind in the word satisfaction’ is greater than the word ‘approval’
- Normally approval is granted to an act of some other persons and not of his
own - However, so far as satisfaction is concerned - Satisfaction is personal
satisfaction - Said satisfaction can also be on proposal or any: other material or
report submitted by some other authority, still personal satisfaction is necessary
- Hence, greater degree of application of mind is necessary, when the mandate

" of the law is that the ‘satisfaction’ is the satisfaction of himself - Appeal dismissed.
. (Para 21)

*W.A. No.98/2008 (Gwalior)

Appeal allowed.
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- Cases referred :  ~ : : ‘
2005(3) MPLJ 578 (FB), 2005(2) MPHT, 119(FB}), 2004(1) MPHT 312.
D.K. Katare with Arun Katare, for the appellant. '
 RD. Jain with B.B. Shukia, for the respondent No.1.
_ Vivek Khedkar, G.A., for the respondents/State.
. K.S. Tomar with J.S. Kaurav, for the intevenor.

JUDGMENT

The Judgment - of the Court — was delivered by
S. SAMVATSAR, J. :~This' judgment shall govern the disposal of both the aforesaid
writ appeals as they arise out of common order dated 25th January, 2008 passed
by the single Bench of this Court in Writ Petition No.5293/07 whereby the leamed
writ Court has allowed the writ petition filed by petitioner Shrimati Satya Prakashi
Parsedia (respondent No.1 herein) and quash the order of recall. ‘

9. .. Brief facts of the case are that respondent No.1 writ petitioner Shrimati-
Satya Prakashi Parsedia was elected as President of Municipal Council, Dabra,
District Gwalior. She was declared elected as the President in the elections held
on 20/11/2004. In the Municipal Council, Dabra there are as many as 24 councillors.
Out of said 24 councillors, it is al_leged that 20 councillors moved an application for
recall on 3/11/2007 under Section 47 of the Madhya Pradesh Municipalities Act,
1961 ( hereinafter, referred 1o as “Act”).. Said proposal was accepted by the
Collector and was forwarded to the State Government. The State Government
referred the matter to the State Election Commission and the State Election
Commission on the reference made by the State Government started taking steps
for elections on the proposal of recall of the writ petitioner.

3. Writ petitioner Shrimati Satya Prakashi Parsedia filed the writ petition inter
alia alleging that thp"procéduré prescribed by sub-section (2) of Section 47 of the
Act was not followed, hence, the’entire action of the Collector and the State
Government for recall is illegal and without jurisdiction.

4, - 'To appreciate the argument, 'we have to first refer to the facts of the case.
On 03/11/2007, at about 11.45 an application for recall under-Section 47 of the
Act was moved which was allegedly signed by 20 councillors. This application
was addressed to the Collector who marked it to the Project Officer, District
Urban Development Agency (DUDA). Said project officer prepared a note
Annexure R/1 stating that an application under Section 47 of the Act is received
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on 3/11/2007 at 11.45 by the councillors by remaining present béforé the Co-llector
_ for recalling the President. Said President is on post since 12/ 172005, hence she

Project Officer that he has verified the signatures. He has mentioned that the
said Shrimati Satya Prakashi Parsedia was elected in the year 2004 when the
result of the election was published in the gazette dated 28/ 12/2004. The President

recall should be forwarded to the State Government. Collector has made an
endorsement on the said note “approved” and signed the same. Thereafter, the
' matter was sent to the, State Government for action.

5. The contention of the learned counsel for the writ petitioner respondent

by the Collector is mandatory. In such a situation, it will be necessary for this
Court to refer to the said provision which reads as under: -

-“47. Recalling of President. - (1) Every President of a Council shall
forthwith be deemed to‘have vacated his office if he is recalled through'
a secret ballot by a majority of more than half of the total number of
voters of the municipal area casting the vote in accordance with the
procedure as may be prescribed:

Provided that no snch process of recall shall be initiated unless
a proposal is signed by not less than three fourth of the total number of
the elected Councilors and presented to the Collector,

Provided further that no such process shall be initiated :- -

(1} within a period of two years from the date on which such
President is elected and enters his office ;

(i)  if half of the period of tenure of the President elected ina
by-clection has not expired : | -

Provided also that process for recall of the President shall be
initiated once in his whole term.

(2)  The Collector, after satisfying hiniself and verifying that
the three fourth of the Councilors specified in sub-section (1) have the
proposal-of recall, shall send the proposal to the State Government and
ihe State Government shall make a reference ‘to the State Election
Commission, ) .
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(3) On receipt of the reference, the State Election Commission
shall arrange for voting on the proposal.of recall in such manner as may
be prescribed.” :

6. From careful reading of Section 47, we find that sub-section (1) of Section
47 provides that every President of a Council shall forthwith be deemed to have
vacated his office if he is recalled through a. secret ballot by a majority of more
than half of the total aumber of voters of the municipal area casting the vote in
accordance with the procedure as may be prescribed. Proviso to this sub-section
provides thatno such process of recall shall be initiated unless proposal is signed
by not less than-three fourth of the total number of the elected Councilors and
presented to the Collector. Thus, as per this proviso, the application for recall is to
be sigred by 3/4th of the Councilors and is to be presented to the Collector. The
procedure prescribed under this proviso is fully complied with in the present casc
as the application was signed by twénty out of ' twenty four Councilors and was

. presented to the Collector. -,

7.  Second proviso to sub-section (1) of Section 47 of the Act further lays
down that no such process shall be initiated within-a period of two years from the

. date on which-such President is elected and enters his office. In the present case,

the President had entered the office on 12/1/2005 and the application for recall is
filed on 3/11/2007 i.e. after expiry of two years and ten months. Hence, on this
ground also, the application was maintainable. Proviso (ii) of second proviso to

. sub-section (1) of Section'47. further lays down that the application for recall shall

not lie if half of the period of tenure of the President elected in a by-election has
not expired. In the present case, the President was elected for five years and thus
half of the tenure has already expired on the date of filing of the application for recall.

‘s, Thethird proviso to Section 47(1) further lays down that the process for recall

of the President shall be initiated once in his whole term. There is, nothing on record
in the present case to show that before the present-applibation for recall, any other
application was moved. Hence, requirement of this proviso is also fulfilled.

9. . Sub-section (2) of Section 47 of the Act provides that the Collector, after
satisfying himself and verifying that the three fourth of the Councilors specified in
sub-section (1) have the proposal of recall, shall send the proposal to the State
Government and the State Government shall make a reference to the State Election

10  Shri R.D.Jain, learned counsel for the respondent - writ petitioner contended
that this requirement is not fulfilled inthe present case; while Sarvashri D.K Katare,
counsel appearing for appellants in. WA 08/08 and Vivek Khedkar, learned
Government Advocate appearing in WA 339/08 on behalf of app ellants State have
submitted that as the Collector has made an endorsement “approved” on the
proposal of the Project Officer, the Collector has satisfied himself and verified
the facts that 3/4th of the Councilors have signed the proposal.
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I1.-- To support their.contentions, learned counsel for the appellants have relied
upon Full Bench decision of this Court in the case of State of Madhya Pradesh
vs. Mahendra Kumar Saraf (2005 (3) MPLY 578 wherein the Full Bench has
considered the language and scope of Section 47 of the Act and held that the
proviso to Section 47 of the Act does not contemplates that the proposal should be
presented by.the 3/4th of the Councilors in person or that for the purpose of
verification of the signatories, their personal presence is necessary. It is held that

&

the provision nowhere mandates that the verification shall be made in presence of .’

signatories. Verification of signatures of signatories after procuring their presence

may be one.of the modes for such verification but it is not the only or exclusive
‘mode, because nothing can be read in the proviso itself to this effect. Therefore,

to put fetters on the discretion of the Collector in selecting the mode of verification

by making the personal presence of signatories mandatory while the law is framed
to give him more elbow room in the matter would-be clearly against the legislative
" intent. , . ' ' -

12, Another Full Beﬁéh judgment on this point is in the case of Smt. Naravadi
. Bai Choudhary vs. state of M.P,, 2005. (2) MPHT 119 in which similar view is

taken and it is-held that all the signatories i.e. Councilors are not required to be -
. Dhysically present before the Collector at the time of presentation of the proposal. -
The proposal, even if, is presented by one of the Councilors, itis a valid proposal.

“13.° The third judgment relied upon by the counsel for the parties is in the case-

of Narayan Nagina vs. State of M.P. an others, 2004 (1) MPHT 312 wherein
itis laid down that sub-section (1) of Section 47 is to be read with sub-section (2)
and on reading of both the sub-sections, it is apparent that the proceedings for
recall shall be deemed to be initiated when the Collector has satisfied himself
-after verification that three fo irth of the Councilors mentioned in sub-section (1)
.~ have submitted a proposal of recall. Satisfaction and verification by the Collector
- is_ma:_idatory-_lunder sub-section. (2). Unless the Collector is satisfied after
verification that three fourth of the elected Councilors have signed the proposal, it
cannot be said that the proceeding for recall has béen initiated. Proceeding for
recall shall be deemed to be initiated after vertification and satisfaction by the

- Collector as envisaged under sub-section (2) of Section 47 of the Act. _

14. Relying on these full'decisions of this Céurt, the contention of the learned

- counsel for the appellants is that the requirement of Section 47 of the Act is fully

complied with i the present case.

15.  So far as question of signatures are concerned, the petitioner alongwith his
 petition had filed affidavits of seven Councilors in support of the petitioner wherein
. they have stated that they have signed the proposal under the. influence of the
Collector. Thus, they have admitted their signatures on the dpplication for recall.
and therefore, the question of verification of their signatures does not arise and
there is no doubt about the genuineness of their signatures. '
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~ . 16. The question in the present case is whether the Collector had satisfied

himself and: verified the fact that 3/4th of the Counerlors ‘have signed the proposal
before sending the proposal to the State Governinent., - :

17" Inthe present case, the. Collector had endorsed the proposal of the Project
Officer as “approved”. The question which emerges is whether said “appr'oval”
" can be said to be “satisfaction” of the Collector. ‘

-18.  The question in the present case is what is the drfference between the
words * approval” and “satisfaction”. The legrslature in its wisdom has used these-
phrases in different statutes at different places. -

. As per Webster' s New World Dictionary, the world “approval” means
favourable atntude or opinion, formal consent or pérmission, approval for the -
customer to examine and decide whether to buy or return gpeds The word

“approve” means one's consent or sanction. The word “satisfaction” is defined
in the said drctronary and means comfort, content, contentment delrght en_]oyment,
fulfillment, gratification, happiness, pleasure etc. _ '

20. “Approval” in common parlance means what has to be approved has
already taken place in-its nature of ratification or what has already happened or
- has taken place.'The,word 'approve.l' in contradistinction to the words 'previous -
permission’, shows that the action is taken first and ‘approval’ is to he obtained
aftervards. The word approval‘ does riot equate with the word 'appeal’. The
~word approval does not mean anythmg more than either confirming, ratrfymg,
assenting, sanctioning or consentmg While the word 'satisfaction' means the act )
- of satisfying or the state of feeling being satisfied and the action of satisfaction
" contemplates adequate deliberation for acceptability of the conclusions. In other
- words, it méans that before recording satisfaction, the concerned Authenty must -

. -be convmced or persuaded-to come to the conclusion.

21.- In case of 'satisfaction' as well as 'approval’, the apphcatron of mmd is
necessary. _Sectron 47 of the Act lays down that before forwarding proposal the . _
Collector must satisfy himself. The word “for the reasons to be recorded” are not
in the act. Hence, it may be argued that objective satisfaction of the Collector is
not-necessary. However, still the subjectlve satisfaction is necessary. Thus,

apphcatlon of mind in both the cases is necessa.ry The degree of application of

* " mirnd in the word sansfacnon is greater than the word 'approval'. Normally the

approval is granted to an act of some other persons and not of his own. However,
so far as satisfaction is concerned, said satisfaction is personal satisfaction. Said
satisfaction can also be on the proposal or any other material or _report submitted
by some other authorities, still personal satisfaction'is necessary. Hencg, greater
degree of application of mind is necessary, when the mandate of the law is that
the “satisfaction™ is the satisfaction of himself.

22, ° In the present case, the Collector has used the word “approved” and has
nowhere stated that he has satisfied himself about the contents of the application.
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. Thus, he has not applied his mind to a degree which is required under Section 47

of the Act. It does not mean that the Collector cannot satisfy himself on the .

report given by some other agency. It is open to the Collector to get report from
some other agency and then satisfy himself on the basis of the said report.
However, this exercise is not done by the Collector in the present case. He has
merely approved the proposal of the Project Officer. That itself suggests that he
has not applied his mind to a greater degree which is the requirement of sub-
section (2) of Section 47 of the Act. Thereforé, the learned- single Bench has

rightly allowed the writ petition filed by respondent No.I herein. We do not find, in

the present case, that the Collector has applied his mind as required under Section
47(2) of the Act before sending the proposal to the State Government.

23. Inthe present case, it is the effect of the satisfaction that gives rise to the
jurisdiction, which is not present in the case in hand Hence, the action of the
Collector in forwarding the proposal to the State Government cannot be sustained
in the eyes of law. Hence, these appeals being devoid of any merit are dismissed.

Appeal dismissed.
'LL.R. [2008] M. P., 2548
WRIT PETITION-
Before Mr. Justice R.K. Gupta
23 March, 2008*.

STATE OF M.P. & Gis. . ' " ... Respondents

A. Civil Services (General Conditions of Service) Rules, M.P. 1961,

Rule 12(2)(c) - Determination of Seniority - Transfer on deputation to another
department and subsequently absorption in that department - Past service for )

determining seniority can be counted only subject to equivalence of post - Nature

of duties, minimum qualifications, responsibilities and powers exercised by .an

officer holding post, extent of territorial or other charge held, salary for post
are to be considered - Merely because payscale in parent department and
absorption is same itself is not determinative factor. (Paras 17, 19, 31 & 32)
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i B. . Civil Services (General Conditions of-Service) Rules, M.P. 1961,
Rule 12(2)(b) & (c) (As amended w.e.f. 2nd April 1998) - Applicability - Rule
12(2)(b) & (c) shall apply with retrospective effect.” - (Paras 26 & 27)
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Cases referred ;

(1987) 4 SCC 566, (1997) 3 SCC 561, (2006) 8 SCC 129, AIR 2000 sc 594,
(1998) 9 SCC 298, (2001) 4 SCC 433, (1994) 2 8CC622.

- A.G. Dhande with Sharad Verma, for the petitioners.
Harish Agnihotri, G.A., for the respondent No.land 2.
Sujoy Paul, for the respondent No.3.

ORDER

R.K. ‘Gurra, J.:-The present petition has been filed by the petitioners
challenging the order Annexure P-10 dated 21.3.2003 whereby the services
rendered by the respondent No.3 in his parent départment as Research Officer
have been counted for the purposes of réckoning seniority to respondent No.3
after his absorption on the post of Assistant Director with the borrowing department.

2. . The facts leading to the present petition are that the petitioner No.1 was

. -working with the Panchayat and Social Welfare. Department. He was sent on

deputatlon with the respondents. The petitioner No.1 was given ad-hoc promotion
in his parent department on 24.4.1985 as a Leprosy Welfare Officer. Subsequently,
by an order dated 15.8. 1986 when the new Directorate 1.e. the Woman and Child
Development was opened the petitioner No.1" was sent on deputation. At that
time the petitioner was holding the pay scale of Rs. 2200-4000.

3. So far as the petitioner No.2 is concerned, initially he was appointed in the
Tribal Welfare Department on 19.3.1979. By an order dated 15.8.1986 the
petitioner No.2 was transferred on deputation to the Woman & Child Development
Department. He was promoted in the parent department as Assistant Research
Officer on 24.1.1994 in the pay scale of Rs.2200-4000. The petitioner No.2 was
also sent on deputation in the Directorate of Woman and Child Development.

4.  The petitioner No.3 was directly recruited.on the post of Assistant Director
+ in the Woman and Child Development Department w.e.f. 23.2.1995 and he was
promoted on the post of Jomt Dlrector in the pay scale of Rs. 12000 16500.

3. So far as the respondent No.3 is concemed, he was mltlally employed with
the Manpower and Planning Department and he was also sent on deputation. He
came on deputation with the Woman and Child Development Department on 10th
September, 1997 and at this time he was also in the pay scale of Rs.2200-4000,

6.  Thereisno dlspute between the parties that all the petitioners and the respondent
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No.3 have been absorbed as Assistant Director with the respondents. So far as the

petitioner No.2 is concerned, his absorption was cancelled, therefore, he filed a writ
petition before this Court, which was registered as W.P.No. 3863/2006 (S) (Harish

Chandra Agrawal Vs. State of M.P. & others). This Court allowed the said writ
petition by passing an order on 18.5.2007 whereby the order of cancelling absorption
‘of petitioner No.2 was set aside, The order dated18.5.2007 passed by this Court has
also been upheld by a Division Bench of this Court in Writ Appeal No. 1107/2007
. (State of M.P. & Anr Vs. Harish Chandra Agrawal) decided on 15.2.2008.

7. A chart showing the poéition before the absorption of the petitioners and
respondent No.3 as well as position after their absorption is as under:-

Petitioner No.? Petitioner No.2 . Petitioner No.3 Respondent
Hemchdndra H.C. Agrawal R.C.Raghuwanshi No.3R.C. Shukia
Pandey . ‘ :
Date | Position. Date { Position Date . Position Date | Position
82.1930| Appeinted as |19 3 79| Appointed  as [;321905| Appointed as 1980 | Entered as
ls)uPETh":so:’& Asst. Statistical Ass‘tw Direc;:ar Steno-Clerk
anchaya e in Woman
Social Welfare 3,2}:.:; ;“g :‘bt‘:' Child ‘
Deptt. in the . . " |Development
. equivalent to f
pay scale of . Deptt (Direct
Rs.246-460. Azat. Dirsctor Recruitee)
b4.4.25|Promoted as  [15.8.86 Transfe_rred on o 21.6.93| Promoted as
Leprosy. deputation lo Research
Welfare Woman & Child . o Officer in
Officer on ad- gevalopmant . parent Deptt,
hoc basis eptt and
absorbed on
} 3.11.1988
4.4.98 |Absorbed in 26,1294} Promoted  as . 10.9.97| On deputation
Woman & Asst. Research to Woman &
Child Welfare Officer in Tribal Child
Deptt. as Welfare Depit Development
Asst. Director (Parent Deptt) Deptt as Asst., -
Director
25.4.98| Promoted  as]|25.4.94 Promoted as Dy. . 0ct2002 [ Promoted  as
Dy. Director Director - Dy. Director in
Absorbed as ' Woman & Child
Asst, Director - Dev. Dept.
on 24.7.98 .
14.1299 [Promoted  as{14.]2.99 |Promoted  as [23.5.98 | Promoted as [26.2.98| Absorbed as
F Joint Director, Joint Director Joint Director Asst, Director
in Woman. &
| Child Dev.
Deptt.

8. The respondent No.3 submitted a representation whereby he submitted that
after absorption his seniority be counted by taking into account the previous services
rendered by him in his parent department. The said representation was accepted
by the respondents and the request of respondent No.3 was acceded. Consequently,
the order dated 21.3.2003 (Annexure P-10) was passed whereby the seniority
was given to the respondent No.3 from 21.6.1993 i.e. the service rendered by the
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. respondent No.3 in his parent departmeﬁt w.e.f. 21.6.1993 has been taken inte

account for the purposes of reckoning seniority to him in the borrowing department
where he is also absorbed. The respondents have also passed a consequential
order, which is Annexure P-11 tothe petition, whereby seniority of the petitioners
has been re-fixed. The petitioners being aggrieved have filed the present petition
to challenge the order Annexure P-10"and so also the consequential order
Arnnexure P-11.

9.  Before considering the rival contentions of'the parties it would be appropriate
to refer here to the concerning Rule for retkoning the senidrity. The Rule 12 of
the M.P. Civil Services (General Conditions of Service) Rules, 1961 (in short "the
Rules") provided for reckoning the seniority, which reads as under:-*

"12. Seniority.-The seniority of the members of a service or a distinct
branch or group of posts of that service shall be determined in’
accordance with the following principles, viz.-

(a) Direct recruits.- (i) The seniority of a directly recruited
Government servant appointed on' probation shall count during his
probation from the date of his appointment: viz

(i1} The same order of inter se seniority shall be maintained on
the confirmation of the normal period of probation. If, however, the
period of any direct recruits is extended, the appointing authority shall
determine whether he should be assigned the same seniority as would
have been confirmed on the expiry of the normal period of probation or
whether he should be.assigned a lower seniority.

(b) Promoted Government servants.- A promoted Government
servant shall count his seniority from the date of his confirmation in the
service to which he has been promoted and shall be placed in the
gradation list immediately below the last confirmed member of that
service but above all the probationers:

Provided that where two or more promoted Government servants
are confirmed with effect from the same date, the appointing atithority
shall determine their inter se seniority in the service in which they are
confirmed, with due regard to the order in-which they were included in
the merit list, if any, prepared for determining their suitability for
promotion and their relative seniority in the lower service from which
they have been promoted.

(c¢)  Officiating Government servant, - The inter se seniority of
Government servants promoted to officiate in a higher service or a
higher category of posts shall, during the period of their officiation, be
the same as that in their substantive service or grade irrespective of
the dates on which they began to officiate in the higher service-or grade:
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Provided that - o CL e i
(i) - If they were’ selected for ofﬁclatlon from a hst in whleh the"
. names of Government servants considered suitable for: trial in a .
- . promotion, to the Higher service or grade were arranged in_order of - - .

merit, their inter se seniority shall be determmed in accordance w1th .
the order of merit in'such list; .

(@)  The seniority of a permanent Government servant appomted 10 .
officiate in another service or post by transfer shall be determmed ad. -
hoc by the appointing authority: - i '

. Provided that the seniority proposed to be asmgned to such
Government servant shall-be determined and mtlmated to himin the _
order of appointment:

(iii) Where a permanent government servant is reduced to a lower
service, grade or category of posts, he shall rank in the gradation list of
the latter service, grade or category of posts above all the others in that
.gradation list, unless the authority ordering such reduction by a special
order indicates a different posmon in the gradatlon list for such reduced -
Government servant.- )

(iv) 'Where an officiating Government servant is reverted to his

_ substantive service or post he shall revert to his position in that gradation .
list r¢lating to his substantive appomtment which he held before he was -
appomted to officiate in the other service or post.” '

10. Subsequently, the aforesaid Rule 12 was substltuted and was made effective
from 2nd April, 1998. The relevant portion of the amended Rule 12 (2) of the -
M.P. Civil Services (General Conditions of Semce) Rules 1961 is reproduced as
under:- -

"(2) Semonty of ,Transferees.—(a) The relanve semorlty‘of persons
appointed by transfer from one department of another department of

* the State Government shall be determined in accordanee with the order
of their selectlon for such transfer.

(b)  Where a person is’ appomted by transfer in accordance with the

* provisions in the Reciuitment Rules, providing for such transfer in the - o
event of non availability of suitable candidates by direct recruitmert or -
promotion, such transferee shall be grouped with direct recruits or
promotees, as the case may be, and he shall be ranked below all direct
recruits or promotees; as the case may be, selected on the same occasion.

(c) In the case of a'person who is initially taken on deputation and
absorbed later (i.e. where the relevant recruitment rules provide for
"transfer on deputation/transfer") his seniority in the grade in which he
is absorbed will normally be counted from the date of absorption) the

4@
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same or equivalent grade on regular basis, in his parent department,
such regular service in the grade shall also be taken into account in
fixing his seniority, subject to the condition that he will be given seniority,
from the date he has been holding ‘the post on deputation or the date
" from which he has been appointed on a regular basis to the same or
equivalent grade in his parent department whichever is later.

Explanation - The fixation of seniority of a transferee in accordance
with the above rule will not however affect any regular promotions to
the next higher grade made prior to the date of such absorption. In
other words it will be operative only in filling up of vacancies in higher
grade taking place after such promotion."

11.  On the basis of the aforesaid facts, learned counsel for the petitioners
submitted that the order impugned Annexure P-10 has been passed arbitrarily and
the respondent No.3 could not have been given ante-dated seniority i.¢. from the
date when he was not even absorbed. It is contended that the matter of grant of
seniority was governed by the amended Rule 12(2) of the M.P. Civil Services
(General Conditions of Service) Rules, 1961. It is also submitted that in the present
case the order impugned Annexure P-10 has been passed treating it to be a special
case in favour of the respondent No.3 only and what was the special circumstance
of the case, no record has been made available to this Court and thus, under these
circumstances, the order Annexure P-10 is arbitrary. Learned counsel for the
. petitioner further contended that without there being equation of post the benefit
as such should not have been granted in favour of the respondent No.3 only by
counting his past services which he has rendered in the parent department.

12.  Learned counsel appearing on behalf of the respondent No.3 in reply to the
aforesaid submissions put forth by the learned counsel for the petitioners submitted
that the matter with regard to grant of seniority is not governed by the Rules,
which were amended w.e.f. 2.4.1998. He submitted that the matter for grant of
seniority is governed by the general law of the service jurisprudence and the past
services rendered by the respondent No.3 in the parent department have rightly
been taken into account. He also submitted that even assuming that in the order
Annexure P-10 in para-2 it is stated that the order for counting past services
which has been made in favour of the respondent No.3 shall not be counted in
case of any other officer in future, yet the petitioners can submit a representation
- and similar benefits can be claimed by the petitioners also. He further submitted
that once the respondent No.3 was in the pay scale of Rs.2200-4000 on the date
when he was sent on deputation and was also absorbed in the same pay scale
then under the service jurisprudence the past services of the respondent No.3
cannot be ignored. . . -

13, To substantiate his contention, learned counsel for the respondent No.3
placed heavy reliance.on the judgment passed by the Apex Court in K. Madhavan

.
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and another Vs. Union of India and others, 1987 (4) SCC 566 and referred to
para-21 of the said judgment, which is reproduced as under:-

"We may examine the question from a different point of view. There is
not much difference between deputation and transfer. Indeed, when a
deputationist is permanently absorbed in the CBI, he is under the rules
appointed on transfer. In other words, deputation may be regarded as a
transfer from one government department to another. It will be against
all rules of service jurisprudence, if a government servant holding a
particular post is transferred to the same or an equivalent post in another
government department, the period of his service in the post before his
transfer is not taken into consideration in computing his seniority in the
transferred post. The transfer cannot wipe out his length of service in
the post from which he has been transferred. It has been observed by
this Court that it is a just and wholesome principle commonly applied
where persons from different sources are drafted to serve in a new
service that their pre-existing total length of service in the parent
department should be respected and presented by taking the same into
account in determining their ranking in the new service cadre. See R.S.
Makashi v. IM. Menon, Wing Commander J. Kumar v. Union of India.”

On the basis of the aforesaid, learned counsel for the petitioners submitted

that once a person has been appointed on transfer from one department to another

department and subsequently is absorbed permanently then there is not much -

difference between deputation and transfer. It is contended by him that the
deputation may be regarded as transfer from one department to another department

and he submitted that it will be against all rules of service jurisprudénce if the past -

services are not counted for seniority.

14. Learned counsel for the petitioners submitted that a true meaning of the
judgment passed by the Apex Court in XK. Madhawan (supra) would be that for
the purposes of counting the past services what is' material is the transfer on the
equivalent post in another government department. It is submitted by him that the’
services rendered in the parent department on the equivalent post i.e. when both
the posts are equivalent, would only be considered for counting seniority in terms
of the decision rendered by Apex Court in K. Madhawan (supra).

15. The contentions of the rival parties with regard to the applicability of the
judgment rendered by the Apex Court in K. Madhawan (supra) are considered.
In the present case, at the first.instance, it is to be seen that the State Government

has not submitted any record for the satisfaction of this Court that at any point of -

time any mind was applied by the authority before passing the order Anmexure P-10
that the post of Research Officer, which was occupied by the respondent No.3 in
his parent department before absorption was the equivalent post on which- the
respondent No.3 has been absorbed in the borrowing department. Though the

&
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order Annexure P-10 states that the services rendered by the respondent No.3 on
the equivalent grade before absorption shall be taken into account for the purposes
of reckoning seniority on the absorbed post. For the purposes of ascertaining the
equivalent grade as per the general service Jurisprudence for applying the principles
in X. Madhawan (supra) one has to see whether there is any application of mind
by any authority that both the posts of respondent No.3 were the equivalent post.
Merely. because the pay scale of petitioners as well as of respondent No.3 were
the same before their sending on deputation and the petitioners -and' respondent
No.3 were absorbed in the same pay scale whether it would mean that both the
posts were equivalent. ‘ C

16, In this reference, the judgment passed by the Apex Court in M. Hara
Bhupal Vs. Union of India and others, 1997 (3) SCC 561 is relevant and in para
2 of the said judgment the Apex Court has considered the question with regard to
equivalence of post and ultimately the Apex Court came to the conclusion that the
pay scale by itself is not determinative factor for the purposes of equivalence of
the posts. What is material is the class or position in a class according to the
value. The paragraph 2 from the said judgment is profitably reproduced as under:-

"2. ........Thus we have no hesitation in holding that these are two
distinct posts. The eligibility criteria for absorption vide Rule 5 of both
the sets of Rules lays down two essential conditions, namely, that on
" _the date on which the two sets of Rules were brought -into force the
~ incumbent should have been holding the same post and would be eligible
to be absorbed in the same grade. In the context although the scale of
- pay of the post of Private Secretary and Section Officer may be the
same and both may be in the feeder cadre for further promotion yet the
words same grade occuiring in Rule 5 of the respective Recruitment
Rules must mean the same post to which the particular Recruitment
Rules would apply. Interchangeability in the two posts ¢annot be read
_ in the Rules. In.other words a Section Officer could be eligible to be
~ absorbed only as Section Officer and a Private Secretary only as Private
Secretary subject to the.c':o'ndition of holding the post on the date of
commencement of the respective Rules.

It is'submitted by the applicant that notwithstanding that he was
holding the post of Private Secretary he should be deemed to be in
equivalent grade or in analogous post and on that basis he could be

. absorbed even as Section Officer so that-he would not lose the benefit
of past service for seniority. The applicant seeks to rely on the decision
of the Supreme Court in Hari Nandan Sharan Bhatnagar v. S.N, Dixit,
It was held in that case that the dictionary meaning of 'grade' is rank,
position in scale, a class or position in a class according to the value, The
term however was explained in 4.X. Subraman v.- Union of India as
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having various -shades of meaning in the service jurisprudence,
sometimes used to denote a pay scale and sometimes a cadre. It is
relevant to note that under the Stenographers' Service Recruitment.
Rules, 1989, 58 posts of Private Secretary were specified and under
the Miscellaneous Posts Recruitment Rules, 1989, 91 posts of Court -
Officer/Section Officer were specified subject to variation depending
on workload. In that sense posts of Private Secretary and Court Officer/
Section Officer would fall in two separate cadres. The word ‘cadre"
means permanent establishment of regiment forming nucleus for
expansion at need and it does not mean post but strength of the
establishment (See D.G. of Health Services v. Bikash Chatterjee.) .
We are therefore unable to reach any element of mterchangcabﬂlty in
the two posts for the purpose of absorption in the post of Section Officer -
as analogous to absorption in the post of Private Secretary for reckoning.
seniority. The argument of the applicant therefore cannot be accepted.”

On the basis of the aforesaid law, under the service jurisprudence without .

deciding the equivalence of post held by a person came on transfer and a
deputationist cannot be treated to be the holder of the equivalent post for the

purposes of conferring seniority by counting his past services which he has rendered i

in the parent department. The question for grant of seniority is considered in Indu
Shekhar Singh and others Vs. State of U.P. and others, 2006.(8) SCC 129
wherein ultimately the Apex Court came to the conclusion that grant of semonty
is not a fundamental right but is only a civil right.

17. Thus, it is not necessary that in every case where a person is absorbcd by

way of his transfer from one department to another department then his past-

services are to be counted necessarily. The past services have to be counted only
subject to equivalence of post and before conferring seniority there has to be an
application of mind with reference to the equivalence of post.

18. The question with regatd to equivalence of post has also recelved ‘

consideration by the Apex Court in S.I. Rooplal and another Vs. Lt. Governor
through Chief Secretary, Delhi and others, AIR 2000 SC 594 and in para-17 of
the said judgment the Apex Court reiterated the principle of counting the past
services rendered by a transferee who is absorbed and ultimately held that the
past services which an incumbent has tendered before his absorption havé to be
counted. The Apex Court considered the question with régard to factors which
may determine the equation of two post and ultlmately in para-17 of the judgment
the following law has been 1a1d down:-~

"In law, it is necessary that if the previous service of a transferred
official is to be counted for seniority in the transferred post then the
two posts should be equivalent. One of the objections raised by the
respondents in this case as well as in the earlier case of Antony Mathew
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is that the post of a Sub-Inspector in the BSF is not equivalent to the
post of a Sub-Inspector (Executive) in Delhi Police. This argument is
solely based ori the fact that the pay-scales of the two posts are not
equal. Though the original Bench of the tribunal rejected this argument
of the respondent, which was confirmed at the stage of SLP by this
Court, this argument found favour with the subsequent Bench of the
same tribunal whose order is in appeal before us in these cases. Hence,
we wili proceed to deal with this argument now. Equivalency of two

. posts is not judged by the sole fact of equal pay. While determining the

equation of two posts ‘many factors other than 'Pay' will have to be
taken into consideration. like the mature of duties, responsibilities.
minimum gualification etc. It is so held by this Court as far back as in-

the vear 1968 in the case of Union of India v. P_X. Roy (1968} 2 SCR

186 : (AIR 1968 SC 850). In the said judgment, this Court accepted the -

factors laid down by the Committee of Chief Secretaries which was
constituted for settling the disputes regarding equation of posts arising
out of the Statés Reorganisation Act, 1956. These four factors are (1)
the nature and duties of a post: (ii) the responsibilities and powers
exercised bv the officer holding a post; the extent of territorial or other
charge held or responsibilities discharged:; (iii) the minimum qualifications.
if any. prescribed for recruitment to the post; and (iv) the salary of the
post. It is seen that the salary of a post for the purpose of finding out
the equivalency of posts is the last of the criterion, If the earlier three
criteria mentioned above are fulfilled then the fact that the salaries of
the two posts are different, would not in any way make the post not
equivalent'. In the instant case, it is not the case of the respondents that
the first three criteria mentioned hereinabove are in any manner different
between the two posts concerned. Therefore, it should be held that the
view taken by the tribunal in the impugned order that the two posts of
Sub-Inspector in the BSF and the Sub-Inspector (Executive) in Delhi
Police are not equivalent merely on the ground that the two posts did
not carry the same pay-scale, is necessarily to be rejected. We are
further supported in this view of ours by another judgment.of this Court

~ in the case of Vice-Chancellor, L. N. Mithila University v. Dayanand

Jha (1986) 3 SCC 7: (AIR 1986 SC 1200) wherein at para 8 of the
judgment, this Court held : "Learned counsel for the respondent is
therefore right in contending that equivalence of the pay-scale is not
the only factor in judging whether the post of Principal and that of
Reader are equivalent posts. We are inclined to agree with him that the
real criterion to adopt is whether they could be regarded of equal status
and responsibility ****, The true criterion for equivalence is the status
and the nature and responsibility of the duties attached to the two posts.”
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19..  On the basis of the aforesaid, merely because the pay has.been equal of an
~ incumbent in the parent department and absorption in the same pay scale that by
itself is not the determinative factor the purposes of equivalence of post and what
further has to be considered is the nature of duties, the minimum qualification,
responsibilities and powers exercised by an officer holding a post; the extent of
territorial or other charge held or responsibilities discharged and the salary for the
post. Ultimately the Apex Court held that the salary of a post for the purposes of
- finding out the equivalence of post is the Jast.of the criteria and not the only
criteria. . oo ‘ ' '

20.  Thus, from the aforesaid analysis of the judgments rendered by the Apex
Court in M. Hara Bhupal (supra) and S.Z Rooplal (supra) it is clear that the
service jurisprudence is not allergic to count the past services of a transferee who
is permanently absorbed in a department but the past services of such an incumbent
+ are to be counted if he had been holding the equivalent post before his absorption
in the department.

21.  This being the law settled by the Apex Court, the "State" was under a duty
to apply its mind to the equivalence of post and if there had been application of
mind then that material should have been placed on record for the satisfaction of
'the Court. In this reference, it will be necessary to look into the other material
filed by the petitioners along with their rejoinder in reply to the return filed by

respondents. The same was fled on.10.5.2006 throngh 1A, No. 3635/2006. Along .

with the rejoinder certain’ copies of the note-sheets have been filed as Annexure
P/13 which go to show as to how the matter has been processed for grant of
seniority in favour of the respondent No.3. In none of the documents it is shown
that the respondents have applied their mind to the equivalence of post but the
note-sheets reflect that the case of the respondent No.3 be treated as a special
case for conferring him seniority by counting his past services, Nothing is shown
in the said note-sheet as to why the case of the respondent®No0.3 be treated as a
special case for the purposes of conferring the benefit of seniority to him. While
counting the past services of the respondent No.3, it is not apparent from the said
note-sheet that at any point of time there had been any application of mind with
reference to thg equivalence of the two posts.. : ‘

22.  This leads to another question for consideration that when the law has been
settled by the Apex Court that previous services of an incumbent who is transferred
from one department to another department then after absorption the previous
services on equivalent post have to be counted. The petitioners also before their
absorption and -deputation were holding the pay scale of Rs.2200-4000, then the
law which has universal application as settled by the Apex Court should also have
been applied for the petitioners and if ultimately the respondents come to the
conclusion that the petitioners were not holding the equivalent post in their parent
department and are not entitled to count their seniority on the équivalent post on
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which they have'been absorbed then the matter would have been entirely different.
But, in the present case from the record submitted by the petitioners the case of
the respondent No.3 alone was considered treating it to be a special case. This
also leads to think that there had been some special favour to the respondent No.3
and the same standard or the norms were not applied with reference to the
petitioners. The above discussion will be with reference to the respondent No.3
vis-3-vis petitioners No.1 and 2 and the case of the petitioner No.3 is on a different
footing. He was directly recruited on the post of Assistant Director and was
selected by the Public Service Commission and held the post of Assistant Director
w.e.f. 23.2.1995 i.e. the post on which the petitioners and the respondent No.3
were initially absorbed. :

23.  The fixation of inter se seniority of a deputationist who is permanently
absorbed vis-a-vis a person already working in the department by way of direct
recruitment is considered in the light of the amended Rule 12(2) of the M.P. Civil
Services (General Conditions of Service) Rules, 1961, which came into force
w.e.f. 2.4.1998. It prescribes that where a person is appointed by transfer in
accordance with the provisions in the Recruitment Rules, providing for such transfer.
in the event of non availability of suitable candidates by direct recruitment or
promotion, such transferee shall be grouped with direct recruits or promotees, as
the case may be, and he shall be ranked below all direct recruits or promotees, as
the case may be, selected on the same occasion. The analogous Rule has received
consideration in a judgment. passed by the Apex.Court in Union of India and
another Vs. Onkar Chand and others, 1998 (9) SCC 298 and paragraphs 10
and 11 from the same are reproduced as under:-

"10. The indisputable facts, which we have given above, will show that
Onkar Chand was a deputationist. When he was permanently absorbed
as JIO-I w.e.f. 31-12-1977 he was factually working-as JIO-I. Though,
he was promoted to-officiate in the rank of ACIO-II in the deputation

.quota by an order dated 11-10-1977, he joined that post on 2-1-1978. A
perusal of the promotion list (vide Ex. R-II at'p. 124) will show that
separate lists were prepared for departmental candidates, permanently
absorbed candidates and deputationists. It is also worthy to note that
the inter se seniority among the different categories were also fixed in
the list. It is not in dispute-that the deputationists have got certain
percentage of quota for promotion. The said Onkar Chand was promoted-
to officiate in the rank of ACIO-II only against the deputationist quota
is ot in dispute. At this juncture, it is necessary to quote the relevant
-clause in the office memorandum dated 22-12-1959 regarding the fixation
of seniority of persons appointed by transfer in accordance with the
Recruitment Rules. Clause 7(iii) reads as follows:

"Where a person is appointed by transfer in accordance with provision
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i the Recruitment Rules providing for such transfer in the. event of
non-availability of a suitable candidate by direct recruitment orpromotion
such transferees shall be grouped with direct recruits or promotees, as
the case may be, for the purpose of para 6 above. He shall be ranked
below all direct recruits or promotees, as the case may be, selected on
the same occasion." _ (emphasis supplied)

11, Therefore, when the said Onkar Chand was permanently absorbed

(by transfer) in the cadre of JIO-I w.e.f. 31-12-1977 he'must take his

seniority below the persons in the department already in the cadre of

JIO-I on that date. One more relevant factor will be that a person’in

the cadre of JIO-I has to put in a minimurh years of service before

aspiring for promotion as ACIO-II. The appellants, taking the date of

permanent absorption of the said Onkar Chand as JIO-I w.e.f. 31-12-

1977, fixed the seniority in that cadre and so considered his turn for -
regular promotion as AC1O-II came only in the year 1984 as his junior

departmental JIOs were promoted on the basis of 1984 DPEC."

24, The grant of seniority to the respondent No.3 w.e.f. 21.6.1993 adversely
affected the civil right of seniority of the petitioner No.3 who is a person directly
appointed in the departmeént and was appointed prior to the absorption of the
respondent No.3 because the petitioner No.3 was appointed on 23.2.1995 and the
“respondent No.3 is given seniority w.e.f. 21.6.1993. How such an arrangement of
a special case would be permissible in the light of Rule 12(2)(b) by treating the
case of the respondent No.3 as'a special case, would be contrary to the Rule
12(2)(b) of the Rules. '

25. Learned counsel for the respondents submitted that by the impugned order
Annexure P-10 dated 21.3.2003 the respondent No.3 has been given seniority
w.e.f. 21.6.1993 and the amended Rule 12(2) of the M.P. Civil Services (General
Conditions of Service) Rules, 1961 has come into operation w.e.f. 2nd April, 1998,
therefore, under the circumstances the new Rules have no application in any
manner. Learned counsel appearing for the petitioners submitted that the new
Rule shall have application in the present case.

26. The submission so put forth by the partles w1th regard to apphcablllty of the
amended Rule 12(2) of the Rules is considered. At the first instance, it has to be
seen whether the new Rule will have the retrospectivity or not? The prospectivity
and retrospectivity of the Rule will depend upon the nature of the Rule in which it
has been worded. A reading down of the Rule 12(2) particularly the Clause (b)
and (c) which may apply in the present case itself indicates that Rule 12(2)(b) and
(c) shall apply with retrospective effect because under Rule 12(2)(b) and (c) if
the seniority is to be conferred to a person who is appointed by transfer and such
transferee is to be grouped with the direct recruits or promotees, as the case may
be, then he shall be ranked below all direct recruits or promotees, as the case may
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be, selected on the same occasion. This is with reference to the Rule 12(2)(b).
Thus, grant of seniority of a person ranked below to the direct recruits or promotees
after his absorption may depend upon the date before the Rules have come into
operation. If the order is passed on or after 2nd April, 1998 when new Rules have
come into operation then the effect would be the grant of ante-dated seniority
under the new Rules.

27.  Similarly, reading down of Rule 12(2)(c) also indicates that when a person :
who has come on transferldeputatron and is permanently absorbed in the equivalent
grade on regular service then seniority would be fixed by counting his past services
which he has rendered in the equivalent post. The Rulé 12(2)(c) also indicates the
grant of seniority with rétrospective effect, if the-order is passed on.or after 2nd
April, 1998. The. Apex- ‘Court in the case of S.I' Rooplal (supra) in para-24 has
also taken note of the word "whichever is later”.in the similar provision which is
also used in Rule 12(2)(c) and held that the aforesaid provision is ultra vires to the
Constitution. The paragraph 24 from the said judgment is reproduced as under:-

"It is clear from the ratio laid down in the above case that any Rule,
Regulation or Executive Instruction which has the effect of taking away
the service rendered by a deputationist in an equivalent cadre in the
parent department while counting his seniority in the deputed post would
be violative of Arts. 14 and 16 of the Constitution. Hence, liable to be
struck down. Since the impugned Memorandum in its entirety does not
“take away the above right of the deputationists and by striking down
the offending part of the Memorandum, as has been prayed in the writ
petition, the rights of the appellants could be preserved, we agrée with
the prayer of the petitioners/appellants and the offending words in the
Memorandum “whichever is later" are held to be violative of Arts. 14 .
and 16 of the Constitution, hence, those words are quashed from the
text of the impugned Memorandum. Conscquently, the right of the
petrtloners/appellants to count their service from the date of their regular
appointment in the post of Sub-Inspector in BSF, while computing their

seniority in the cadre of Sub Inspector (Executive) in the Delhi Police,
is-restored." }

The judgment passed by the Apex Court in S.I. Roopial (supra) further
received consideration in the case of Indu Shekhar (supra) wherein the words
"whichever is later" came up for consideration and the Apex Court i in para—46 of
its judgment in Indu Shekhar (supra) observed .as under:

"For the said reasons only the executive instruction was held to be ultra
vires Articles 14 and 16 of the Constitution of India. It was further held
that by reason of the memorandum impugned therein the right of the
deputationists could not have been taken away and in that view of the
matter, the offending part of the memorandum was struck down, as
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_ prayed in the writ petition. Thé rights of the appellants were held to
have been preserved and the words "whichever is later" were held to
be ultra vires Articles 14 and 16 of the Constitution of India."

Therefore, in view of the judgments passed by Apex Court the words
"whichever is later" as used in Rule 12(2)(cy become meaningless.

28. In this referénce, I may profitably refer to the judgment passed by the Apex
Court in P Mohan Reddy Vs. E.A.A. Charles and others, 2001 (4) SCC 433
wherein the Apex Court has considered the question in respect of retrospective
application of the Rules conferring seniority and came to a conclusion that reading
down of the Rule and its effect is the decisive factor for applying the same for

giving the retrospective effect and accordingly the same is to be given effect to .
for the purposes of fixing seniority, if it is permissible with retrospective effect” -

‘under the Rules. The relevant paragraphs 16 & 17 from the sald judgment are
reproduced as under:-

16. It would be appropriate to notice a three Judge Bench decision of

~ this Court in S.S. Bola. It is this judgment on which the High Court
heavily relied upon. In that case the question. of seniority between direct

- reciuits and promotees had been decided by the Supreme Court adopting
a particular principle and the seniority list had been drawn up. But the

. Haryana Legislature enacted an Act govermng the conditions of service

of the employees and that Act had-been given retrospective effect and *
the legislative intervention became necessary as the entire seniority
_position became topsy-turvy to such an extent that a direct recruit
Assistant Executive Engineer, who was not even borne on the cadre
when a promotee had been appomted as a Deputy Engincer became
senior to the said promotee. It i§ because of the retrospectmty of the
Act the seniority was required to be re-drawn up in accordance with
the Act, the validity of the Act having been upheld. The principle decided

- in 8. S. Bola's case, by this Court will have no application to the present
case since, adrmttedly, the amended provnslons which came into force
in September, 1992, is not retrospective in nature. The High Court,
therefore, was not justified in drawing its conclusion on the basis of the
--aforesaid Judgment in Bola's case. At this juncture, we may notice yet
another judgment of this Court in P S. Mahal v. Union of India. 1t is
in this case the Supreme Court by its judgment dated 11th December,
1974 had indicated that in the absence of any Statutory Rules governing
the inter se semority of the Executive Engineers promoted from two
sources, the seniority inter se should bé determined on a General
Principle indicated in the Memorandum dated 22nd June, 1949 on the
basis of length of continuous officiation in the grade. The Rule making
Authority then came forward with a set of Recruitment Rules in exercise
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of power under proviso to Article 309 and gave it retrospective effect
from a date prior to the judgment of the Supreme Court, referred to
earlier. When the seniority list was re-determined on the basis of the
Stamtory Recruitment Rules this Court held, that since by the earlier
judgment it has been held that the inter se seniority of Executive
Engineers promoted from the grades of Assistant Engineers up to 11-
12-1974 would be governed by the Rule of length of continuous .
officiation, that direction and decision cannot be set at not by the
subsequent Recruitment Rules coming into force and giving the same
retrospective effect. The Court, therefore, directed that in respect of
the. appointees prior to the promulgation of the recruitment rules the
seniority has to be determined on the basis of the decision in 4.X,
Subraman v. Union of India. i

17. A conspectus of the aforesaid decisions of this Court would indicate
that even though an employee cannot claim to have a vested right to
have a particular position in any grade, but all the same he has the right
of his seniority being determined in accordance with the Rules which
remained in force at the time when he was borne in the Cadre. The
question of re-determination of the seniority in the cadre on the basis of
any amended criteria or rules would arise only when the amendment-in
question is given a retrospective effect. If the retrospectivity of the
Rule is assailed by any person then the court would be entitled to examine
the same and decide the matter in accordance with the law. If the
retrospectivity of the Rule is ultimately struck down, necessarily the
question of re-drawing of the seniority list under the amended provisions
would not arise, but if however, the retrospectivity is upheld by a Court
then the seniority could be redrawn in accordance with the amended
provisions of the employees who are still in the cadre and not those
who have already got promotion to some other cadre by that date, Further
a particular Rule of seniority having been considered by Court and some
directions in relation thereto having been given, that direction has to be
followed in the matter of drawing up of the seniority list until and unless
a valid Rule by the tule-making authority comes into existence and
requires otherwise, as was done in Bola case. It may be further stated
. that if any rule or administrative instruction mandates drawing up of
seniority list or determination of inter se seniority within any specified
period then the same must be ‘adhered to unless any valid reason is
indicated for non-compliance with. the samic." ‘ :
29.  AsIhave already held above that a reading down of the Rule itself indicates
the retrospectivity for conferring seniority then keeping in view the nature of the
Rule and the language applied therein the submission so put forth by the learned
_ counselfor the respondent No.3 cannot be accepted merely because the seniority
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is given to the: respondent No.3-from 21.6.1993 by passing an order on 21.3.2003
(Annexure P-10) i.e. when the Rule 12(2) of the Rules was already in force
w.e.f. 2nd April, 1998,

- In view of the above, when the Rule 12(2)(b)(c) directs that a transferee
who is permanently absorbed in the department on the equivalent post, he will be
ranked below.the persons already existing in the category and the petitioner No.3
was already working in the cadre on the date of absorption of the respondent

. No.3, as he was directly recruited on the post of Assistant Director on 23.2.1995
and the respondent No.3 was absorbed on 26.2.1998 as Assistant Director and he
is granted seniority w.e.f. 21.6.1993 then such an eventuality would also be
contrary to Rule 12(2)(b)(c) and the action of the State Governmient as such w111
also be prejudicial to the intérest of the petitioner No.3.

31. The Rule for fixation of seniority should stand to the test of Articles 14 and
16 of the Constitution, Grantmg seniority to the reSpondent No.3 from the date he
was not even borne in the cadre, over such persons who were already working in
the cadre i.e. the, petitioner No.3, would only mean that the respondent No.3 was
treated to be a special class and has been given a special treatment without deciding
and giving the objective consideration which were relevant and have .already been
considered above. In thig reference, the Apex Court in the case of Indu Shekhar
(supra) also referred to and relied upon the decision rendered by it in the case of
‘Ram Janam Singh Vs. State of U.P. and others, 1994 (2) SCC622. The paragraph
28 from the judgment passed by the Apex Court in Indu Shekhar (supra) is
reproduced as under:-

"28. In Ram Janam Singh v. State of U.P. this Court held: (SCC 1
627 para-~10):

"It is now almost settled t_hat seniority of an officer in service is
determined with reference to the date of his entry in the service which
will be consistent with the requirement of Articles 14 and 16 of the"
Constitution. Of course, if the circumstances so require a group of
persons can be treated a class separate from the rest for any preferential
or beneficial treatment while fixing their seniority. But, whether such
group of persons belong to a special class for any special treatment in
matters of seniority has to be decided on objective consideration and on
taking into account relevant factors which can stand the test of Articles
14.and 16 of the Constitution. Normally, such classification should be
by statutory rule or rules framed under Article 309 of the Constitution,
"The far-reaching implication of such rules need not be impressed
because they purport to affect the seniority of persons who are already
in service. For promotional posts, generally the rule regarding merit
and ability or seniority-cum-merit is followed in most of the services.
As such the seniority of an employee in the later case is material and

o
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relevant to further his career which can be affected ;byfa_ctors, which
can be held to be reasonable and rational."-

32 Forthe reasons stated hereinabove, I am inclined to allow the present petition
and set aside the order dated 21.3.2003 (Annexure P-10) and so also the
consequential order dated 28.4.2003 (Annexure P-11) and further direct the
respondents-State Government to take a fresh decision with regard to equivalence
of post of the petitioners vis-a-vis the respondent No.3 in terms of the Rule 12(2)
- . of the Rules which was amended w.e.f. 2nd- April, 1998 by ignoring the words
*whichever is later” as provided in Rule 12(2)(c) of the Rules and then to determine
the inter se seniority of the petitioners vis-a-vis the respondent No.3. The necessary
order shall be passed by the respondents-State within a period of two months
from the dite the petitioners furnish the certified copy of this order.

In the result, the present petition stands allowed. No order as to costs.
’ - Petition allowed.

: WRIT PETITION
Before Mr. Justice Arun Mishra & Mr. Justice Rajendra Menon

17 April, 2008*
S.N.S. (MINERALS) LTD., MAIHAR (M/8.) & ors. ... Petitioners
Vs. . o : .
UNION OF INDJA & ors. ' ... Respondents

A. ' Mines and Minerals (Regulation and Development) Act (67 of
1957 ), Section 18, Mineral Conservation and Development Rules, 1988, Rule
23-F - Validity of Rule 23-F - Validity of Rule 23-F challenged - Mining lease
. holder has fo take rehabilitation and reclamation process to bring back mining
area as far as possible to its original shape - Section 18 of the Act gives power to
Central Government to make rules for the protection of environment by preventing
or controlling any pollution which may be caused by prospecting or mining
operations - Rule 23-F is a measure introdiiced for protection of environment -
Rule 23-F is intra vires of Section 18 of the Act. (Paras 7 to 10)
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B.  Mineral Conservation and Development Rules, 1988; Rule 23-F

- Financial Assurance - Financial assurance is different from royalty and security
- Cannot be termed unreasonable or arbitrary. (Para 11)
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A.G. Dhande with Dharmendra Soni, for the petitioners.
Shekhar Sharma, for the respondent No.1, 3 & 4.
Alok Pathak, G.A., for the respondent No.2.

ORDER

The Order * of  the Court was delivered by
RAJENDRA MENON, J. :— As challenge in both these petitions are made to Rule 23-
F of the Mineral Conservation and Development Rules, 1988 (hereinafter referred
to as ‘Rules of 1988°) incorporated vide Notification dated 10.4.2003, these
petitions are disposed of by this common order. For the sake of convenience,
facts in the record of Writ Petition No.1679/2004 are referred to.

2. Petitioners in both these petitions are carrying on mining activities on the
basis of lease granted to them under the Mineral Concession Rules, 1960. Vide
Notification dated 10.4.2003 (Annexure P/2) published in the Gazette of India,
the Central Government made certain amendments to the Rules of 1988. The

aforesaid amendment were made in exercise of the powers conferred on the

Central Government under section 18 of the Mines and Minerals (Development
and Regulation)-Act, 1957 (hereinafter referred to as ‘Act of 1957 ’). Being
aggrieved by the amendment incorporated in the Rules of 1988 vide the Mineral
Conservation and Development (Amendment) Rules, 2003, as contemplated under
Rule 23-F pertaining to submission of financial assurance, petitioners have filed
this petition. It is the case of the petitioners that the amendment is contrary to the
powers conferred on the Central Government under Section 18 of the Act of
1957. 1t is the case of the petitioners that Section 18 does not permit framing of
the Rules in the manner as done and, therefore, the Rules in question framed
being in excess to the powers conferred under section 18, is liable to be declared

as ultra vires. _
3. It was emphasized by learned Senior Counsel appearing for the petitioners

. that in pursuance to the agreement entered into under the Mineral Concession

Rules, 1960 in statutory Form K, a separate provision has been made for deposit
of an amount of Rs.10,000/- as security with the State Government. This amount
having been paid as security can be utilized by the Government for violation of
any provisions of the mining lease and when security is already paid in pursuance
to the agreement, there is no necessity for insisting upon any further assurance or
security from the lease holder, Interalia contending that the demand of financial

&
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- assurance contemplated in Rule 23-F is not warranted in the light of the fact that

security is already submitted in accordance to the Mincral Concession Rules and
further as royalty and other payments are made in accordance with the statutory
provision, it is not at all necessary for seeking any further amount by way of
financial assurance. It is stated by learned Senior Counsel for the petitioners that
in accordance to the statutory provisions, closure plan has to be executed and
approved by the Indian Bureai of Mines, who are conducting inspection of the
mining area once or twice in.a year and various measures-have been provided for
taking penal action in case of deviation from the closure plan. It was emphasized
that when the measures for protection of environment is already taken in the
agreement executed in Form K, appended to the Mineral Concession Rules, when
security and royalty are being paid in accordance to the statutory provision and as
per the closure plan when the measures for environment protection by planting of
trees and reclamation of land is already being undertaken, there is no necessity
for incorporating a further provision for seeking financial assurance for the purpose
of protecting the environment and rehabilitation. Interalia contending that the
provision of Rule23-F is ultra vires to the provisions of Section 18 of the Act of
1957, and is liable to be quashed for the grounds stated hereinabove, learned

-Senior Counsel appearing for the petitioners pray for grant of relief prayed for. .

4.  Shri Shekhar Sharma, learned counsel representing respondents 1, 3 and 4,
and Shri Alok Pathak, learned Government Advocate for the State, refuted the
aforesaid contention and pointed out that as the financial assurance contemplated
m the amended provision is for the purpose of conservation and. protection of
environment, it is well within the powers conferred on the Central Government

" under section 18- of the Act of 1957. That dpart, it is argued by them that the

amount is not being claimed as a fee, tax or any other amount for.the-purpose of
execution of the -agréement, but it is only in the form of surety furnished by the
lease holder to mdemmfy the competent authority against reclamation and
rehabilitation cost. It is the case of the respondents that payment of secunty and
royalty is different from the financial assurance sought for and in doing so, it is
argued that the Central Government has not acted in excess of its power nor is
the proposed assurance sought by the amendment illegal or contrary to any statutory

- rule or provision warranting interference into' the matter.
5. We have learned counsel for the parues at'length, -

6.  Section 18 of the Act of 1957 imposes a-duty on the Central Govemment to
take all such steps as may be necessary for the conservation and systematic
development of minerals in India, so also for the protection of environment by
preventing or controlling any pollution which Iila){‘ be caused by prospecting or
mining operation. This rile enables the Central Government by Notification in the
official Gazette to make Rules as it may think fit for enforcement of the aforesaid
provision and in particular for the purposes of doing the acts indicated in sub-
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. section.(2)(a) to (¢). Financial assurance is defined under Rule 3 (]J]) of the Rules

 of 1988, and the same reads as under;

“(ij) “financial assurance’ means the suretles furnished by the lease
_holder to the competent authority so as to indemnify the authorities
g against the reclamation and rehabilitation cost.

‘The amendment incorporated by the Notification in question impugned in
. this petmon i.e..'Rule 23-F contemplates a provision to the effect that every lease
holder has'to furnish a financial assurance and thé amount of financial assurance
is Rs.25,000/— for A category mines, Rs.15,000/- for B category mines per hectare

of the mining lease area, which is put to use for mining and allied activities. A .

minimym amount of financial assurance to be furnished in any of the forms referred
to in Clause (2) is fixed at Rs. 2 Lacs for A category mines and Rs. 1 Lac for B
" category mines. A provision is made for payment of enhanced amount towards -
financial assurance in case of increase of mining area and allied activities. Further
provision is made for reduction of the amount of financial assurance in case the
lease holder undertakes reclamation and rehabilitation measures as part of the
progressive closure of mine. The amount spent by the lease holder in this regard
* is reckoned to be the sum of financial assurance already spent by the lease holder
and to that extent a reduction in the amount to be furnished, as financial assurance
is permissible. Sub-rule (2) of Rule 23-F contemplates the procedure to be followed

and prescribes the form in which the financial assurance is to be submitted. Four ' =~

methods are contemplated for submission of financial assurance, They are: (a) by
- means of a Letter of Credit from any Scheduled Bank; (b) Performance or surety

bond; (c) Trust fund build up through annual contribution from ‘the revenue ‘

generated by mine and based on expected amount sum required for abandonment
of mine; and (d) any other form of security or any other guarantees acceptable to -
the competent authority. Various other provisions are contemplated under sub--
* rule (3) to (7) of Rule 23-F, pertaining to the manner in which financial assurance
_ is to be submitted; the authority to whom it is to be submitted; the time when it is

'to be submitted; so also the manner of releasing the ﬁnanc:al assurance; and, the .

- procedure for recovery of financial assistance.

- 7. The main ground of challenge to the aforesaid provision is mainly on the

- ‘ground-that under section 18 of the Act of 1957, the Central Government cannot -

"~ make a provision for claiming and insisting upon submission of any such financial -
assurance. A perusal of the amended provision and the scheme proposed by the -
-aforesaid amendment to the Rules by the Notification in question indicates that =

financial assurance is nothing but a surety furnished by the lease holder to the-

- . competent authority so as to indemnify the authority against the reclamation and

rehabilitation cost. This is the purpose for seeking financial assurance-as is clear

.. from the definition of financial assurance, as defined in-sub-rule (3)(jjj). The amount

of financial assurance indicated for A category and B category mine as
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contemplated under Rule 23 -F is to be submitted in the various form prescnbed in,

. sub-rule (2). The second proviso to Rule 23-F(1) contemplates a provision for

proportionate reduction in the financial assurance to be submitted to the extent of
reclamation and rehabilitation measure already undertaken by the lease holder as
pait of progressive closure ‘measure of the mine. It is, therefore, clear from a
complete reading of the amended provision that the amendment is incorporated

* for the purpose of indemnifying the competent authority in case reclamation and
rehabilitation cost is incnrred by the authority after mining. operatmns are concluded.

Under the statutory provision,-a lease holder on closure of mine is required to take
steps for reclamation and rehabilitation in respect of the mine or part thereof,
after cessation of mmmg operation, and in this fegard statutory prowsmns are
envisaged by means of submitting a mine closure plan and a progresswe mine
closure plan. These provisions are incorporated in' Rule 23-A and 23-B, by

_ amendment’in -the Rules of 1988. It is, therefore, cléar that it is the duty of the

lease holder to undertake the rehabilitation and reclamation process. after cessation -
of mining activities and the Rule in question i.e.. Rulé 23-F is only a measure -

__incorporated to ensure adherence to the aforesaid provision for rehabilitation and

reclariation and in absence thereof to seek .indemnification of the cost incurred
by.the competent authority for failure on the part of the lease holder. . :

8.  The question is as to whether incorporation of the provision seeking furnishing
of ‘surety_in various form as-contemplated under sub-rule (2)-of Rule 23-F is

", beyond the powers ‘vested in‘the Central Government under section 18 of the Act

of 1957.

9. As already indicated heremabove section 18 1 nnposes statutory duty on'the
Central Government to take all steps as may be necessary for conservation and
systematic development of minerals. in India and to ‘ensure protection of
environmert by preventing or controlling any pollution that-may be caused by
prospective or mining operation. After mining operation or prospecting operations
are concluded the mining area has to be bronght back to its original shape as far
as possible and for the said purpose rehabilitation:and reclamation process are to
be undertaken. This comes within the purview of protection of environment by

_ preventing or controlling pollutlon, as envisaged under section 18 of the Act of

1957, that being so, any measure taken by the Central Government in preserving
the envlronmental balance and for preventing or controlling pollution by

_incorpofating measures for ensuring reclamation and rehabilitation would come

within the ambit of Section 18 of the Act of 1957, and'the contention of learned

" Senior Counsel for the petitioners to thie: effect that the Central Government is not

empowered to incorporate any measures seeking. f'ma.ncml assurance by way of

- surety or security for carrying out rehabilitation and reclamation activity is.

unsustainable. The provisions of Section 18 of the Act of 1957 is very wide and it
includes within its fold any measure that may be introduced for. reclamation and
rehabilitation after mining operations or prospective operations are concluded and
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-the said measure would clearly come within the ambit of the aforesaid section,
that being -so, we are of the considered view that the power conferred on the
Central Government to take various steps as indicated in Section 18 and the power
‘to forrnulatc Rules as contemplated in sub-section (2) of Section 18 would include
measures to be taken by the.Central Government for the purpose of ensuring
i reclama:tlon and rehabilitation of the mining area after mining operation ceases.

10. - The amendment 1ncorporated by the Amendmg Rule-of 2003 for submission

of financial assurance is, therefore, well within the legislative competency of the
Central Governiment and in enacting the Rule for the said purpose it cannot be
stated that the Central Government has acted in excess of the powers conferred
. onit.

11.  The arguments advanced with regard to feasnblhty in seekmg ﬂnanc1al
assurance when royalty and security is already paid is, “concerned, the same is
wholly, 1 misconceived. Payment of royalty and payment of Rs. 10,000/~ as security
under the-Mineral Concession Rules for the purposes of exeg:ution of the agreement
is entirely different. Security of Rs.10,000/- is deposited in view of the provisions

of Rule 32 of the Mineral Concession Rules, 1960 and is for the purpose of due -

observance of the terms and conditions of the lease. The purpose of obtaining
financial assurance as contemplated under Rule 23-F by the amendment in question
1s nothing but a surety furnished for indemmifying the competent authority in case
the said authority is required to.incur any cost for the purposes of reclamation and

rehabilitation. The purpose and import of seeking financial assurance is entirely--,

different from the purpose of claiming security deposit or payment of royalty and,

therefore, on this ground interference cannot be made by this Court. That apart,

once it is found by this court that the Rule in question secking financial assurance
is in accordance to the powers conferred on the Central Government, further
interference on the ground. of financial burden or feasibility in insisting upon the
submission- of financial assurance cannot be gone into by this Court, until and
unless it is found to be wholly arbitrary or unsustainable. Respondents have given

reasonable justification and as financial assurance insisted upon is nothing but a B
' surety submitted for indemnification of the competent authority in the event of
failure on the part of the petitioners to undertake reclamation and rehabilitation .

-after closure of mining operations, the same cannot be termed as unreasonable or
arbitrary warranting interference by this Court.

12.  Shri M.L. Jaiswal, learned Senior Counsel, had submitted that the procedure

contemplated under sub-rule (2) of Rule 23-F, for submitting bank:guarantee, is- -

Vvery harsh and impracticable and it may cause great hardship to the petitioners.

13.  On the ground of hardship interference cannot be made by this Court. It is
-, for the Government concerned to lay down procedure and the form in which

security-or surety is to be submitted and in cas¢ some. forms for the said purpose
are indicated, no Mandamus can be issued directing the Central Government or

]

C ¥




)

PARESH SPINNERS LTD.Vs. STATE BANK OF INDIA 2571

the State Government. or the competent authority to seek submission of security
or surety in the particular form. The discretion-available to the competent authority
in this regard cannot be curtailed by this Court by issuing any direction as prayed
for in this regard. . : o

14. Accordingly, in the facts and circumstances of the case, finding no illegality
in the amendment incorporated and the action initiated for seeking submission of
financial assurance, both the petitions. are dismissed without any order so as to
costs. ' - ' o IR :
Petition dismissed.

LL.R. [2008] M. P., 2571
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Before Mr. Justice $.K. Seth
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PARESH SPINNERS LTD..
Vs. I , e
STATE BANK OF INDIA & ors. ' . ’ . ... Respondents

A, Securitisatipfl and 'Réconst_'ruction of Financial Assets and
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.ORDER ..

S.K. SETH, ‘J —Petltloner is aggrieved by the assignment of its loan debts
and charges and other collateral securities by respondent No. 1 in-favour of
- respondent No. 3, as advised by the respondent No. 1 to petitioner vide
communication dated 15.4.2006 Annexure P-1. In the present petition, petitioner
is claiming following relief from this Court:-

“l.  The Hon’ble Court may please to issue an appropriate writ
quashmg the deed of assignment dated 23.3.06 executed between
Respondent No.1-bank and Respondent No.3 for the assignment of
outstanding balance of the petitioner company as per Annexure P/1.

2. The Hon’ble Court may please to issue an _appropriate writ
directing the Respondent No.1-bank to honour its offer of settlement
made to the petitioner company vide letter dated 29.12.05 under Reserve
Bank guidelines and also directing the Respondent No.1-bank to accept -
the improved offer made by the petitioner company vide letter dated
18.4.06, .

-3, The Honr’ ble Court may please to issne an approprlate writ
directing the Respondent No.3 not to intervene in the affairs of the
*_petitioner company nor, to take any coercive measures for recovery of
. the dues under deed of assignment but to direct the Respondent No.3 .
" 1o accept the offer of OTS under RBI guidelines as made by petitioner
company and to discharge them.

4. The Hon’ble Court may please to pass an appropriate writ
directing the Respondent No.2to ensure due compliance of its guidelines
issued for one time settlement of the dues of SME as per Annexure P/2
being applicable to non discretionary on all the eligible borrowers.

5. Any other order, writ or direction as may be deemed fit in the
circumstances of the case, may please be issued.”

2. Petitioner is a registered Company. It set-up an industrial unit by obtalmng
various loans/fund or non-fund based facilities as detailed in Annexure P-1 from
the State Bank of India-respondent No.1. The facilities were secured by pledge/
- mortgage/ hypothecation of assets, including guarantees executed in favour of
the respondent No.1 Bank. The outstanding loan amount together with underlying
securities was assigned by the respondent No. 1 to respondent 3. This, according
to petitioner is impermissible in terms of the Reserve Bank of India guidelines
dated September 3, 2005. Petitioner expressed its readiness and willingness vide
Annexure P-4 to deposit the minimum amount under the OTS by proposing 25%
down payment within one month and remaining amount in 12 monthly installments.
Later on, vide Annexure P-5, petitioner proposed to settle the outstanding dues of
Rs. 1,40,09,542/- by making payment in three month. According to petitioner,

Loy




o)

-t

PARESH SPINNERS LTD, Vs. STATE BANK OF INDIA 2573

respondent No. 1 without affording opportunity of hearing; illegally assigned the
NPA with securities to-respondent No. 3 which is neither a Reconstruction nor
a Securitisation Company as defined in Section 2 (v) and (za) of the
Securitisation and Reconstruction of Financial Assets and Enforcement of
Security Interest Act, 2002 (hereinafter referred to as ‘the Act’ for short).

~ That being the legal position, the respondent No: 1 could not assign outstanding loans

and charges over the assets of Petitioner Company in favour of respondent No.3.

.3.". The next cortention of learned counsel for petitioner was that the guide-

lines issued by the Reserve Bank of India on Septeiiiber 3rd, 2005 are binding on
respotident No.1 and as such respondent No..1 ‘was bound to accept the one time

- settlement offered by the petitioner. Lastly, it was:submitted that outstanding dues

of the petitioner Company being actionable claim, asmgnment thereof is only
permissible upon execution of an instrument in writing as per Section 130 of the
Transfer of Property Act, to acquire unsecured rights and remedies of transferor.
In view.of this, according to learned counsel for the petitioner, respondent No. 3
could not acquire secured rights and remedies of respondent No. 1 by virtue of

-asmgument .
4. Per contra, learned counsel appearilig' for the respondent‘No. 3 and

respondent No. 1 supported the action and raised preliminary objection that what
ever was argued by learned counsel for petitioner is not set out in the petition and

. there are no pleadings to that effect. Leamed counsel for respondent No. 3 raised
- further objection with Tegard to the maintainability of writ petitioh against

respondent No. 3 (a private Bank), which is not'a State or Instrumentally of
State within the meaning of Article 12 of the Constitution of India. Further, it was

-submitted that assuming that the submissions made at the Bar on behalf of petitioner

can be examined without pleadings, still petitioner has no case on merit, According
to them, what were assigned to the respondent No. 3 are the various debts owed
to respondent 1 together with security. papers, which is permissible under the law
as per guidelines of RBI dated July 13, 2005, which has a binding and statutory
force so far as respondent No. 1 and 3 are concerned. In other words respondent
No. 3 has stepped into the shoes of respondent No.I.

5. Itwas farther contended that petitioner merely made an offer to settle the

out standing dues and neither the respondent No. 1 nor respondent No. 3 is bound
to accept the offer and therefore in absence of a statutory right, no writ of
mandamus could be issued by the Court against a private incorporate body to
enforce matters relating to-contract. Lastly they submitted, equity is not in favour
of the petitioner in as much as; although it is in the business of spinning cotton
yarn, in fact it had been spinning yarns (pun intended) to respondent No. 1 and 3
and in this context they pointed out various order-sheets recorded in the present
case to show how respondents No. 1 and 3 including the Court was taken for a
ride to avoid payment. It was-also contended that respondent no. 3 being a Bank,
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can in fact proceed against petitioner under the provisions of Act and in this view
of the matter reference to provisions of Transfer of Property, Act regarding settling
of debts between secured and unsecured creditors is wholly alien. _
6. - Shri Munshi, learned counsel for petitioner made reference to various
decisions without pointing out any speclﬁc paragraph and in support of what
~ proposition of law. These decisions are :- “ .
- AIR 1962 SC 1837-Vallukunnel v. Reserve Bank of India.
AIR 1998 SC 3000 Canara Bank v. PR.N. Upadhayaya
AlR 2000 SC 1536- Allahabad Bank ve. Canara bank and another.

. AIR 2003 Kerala 299-Mohammed Usman T. P. and others v. Reg:strar
Co-operative Societies, Trivandrum and others

Lastly, reliance was also placed on a decision _of the Supreme Court in the
matter of Zenith Steel Tubes & Industries Lid. and ano. V. Sicom Limited
reported in 2007 (13) JT 102 in support of his contention that pure legal questions
could be argued even if there is no pleading to that effect in the writ petition.

7. On the other hand, learned counsel for the respondent No. 3 who led the
arguments has placed reliance on the following decisions.

AIR 2008 Delhi 65-Haryana Steel & AIlays Ltd. V. IFCI Ltd. and
another

* AIR 2003 SC4325- Federal Bank Ltd. Sagar Thomas and other.

8. Before dealing with rival submissions and case law cited, it would be
pcrtment to state that although a ground has been raised that petitioner company
is a sick industrial unit under the provisions of the SICA Act, no submission was
made when learned counsel for the petitioner argued the matter before the Court,
hence this Court is not dealing with the said ground which was not argued.

9.  Now to various decisions cited by the learned counsel for petitioner, as

* ' -» quoted above. Even after a careful reading of the cases cited, it is not clear at all

how these cases advance the case of petitioner. In Vellukunnel supra (AIR
1962 SC 1837), the Constitutional Bench of five Judges was™ considering the
constitutional validity of Section 38 (1) (3)(b)(iii) of the Banking Companies Act,
1949 on the ground it were void being in breach of Arts; 14 and 19 of the
Constitution and ultra vires being in conflict with Art. 301. By a majority of 3
Jjudges, speaking through Hidayatullah J (as his Lordship then was) Supreme Court
upheld the validity of the impugned legislation on each count. Section 38 (1)
" (3)(b)(iii) of the Banking Companies Act, 1949 vested exclusive power in the
Reserve Bank of India to judge whether the affairs of a banking company are not
being so conducted as to be prejudicial to the interests of the depositors. Majority
held that the said provision was not arbitrary, unreasonable or ultra vires of Art
14, Art 19 and Art 301 of the Constitution of India.

T '
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10. - Next decision is Canara Bank (AIR 1998 SC 3000). It is also not applicable
to the facts of the case in hand. It was a case of term loan advanced by the Bank

~ to the respondent for construction of a Strong Room in the premises which was

ultimately let out to the Bank. Landlord executed a Demand Promissory Note
undertaking to pay interest at the rate of 5% above the RBI rate of interest with
minimuin rate of interest @14 p.a. compounded quarterly. Subsequently a complaint
was filed before Banking Ombudsman assailing the action of Bank in charging

" higher rate of interest. Banking Ombudsman allowed the complaint and directed

the Bank to recast loan amounts in the light of RBI’s circulars and not to charge
interest at the quarterly rests. It is against the directions of the Banking Ombudsman
matter was taken to the Supreme Court which set aside the directions of the
Banking Ombudsman. It is beyond comprehension how the said decision is useful

) while deciding the present writ petition.

11. . Allahabad Bank's case (AIR 2000 SC 1536) supra, says the Debt Recovery
Tribunal has the exclusive jurisdiction to decide an application for, recovery of
debt from the Financial Institution and the Company Court under Section 442,446,537

. of the Companies Act can not stay the proceedings initiated and pending before

the Tribunal constituted under RDB Act, 1993. That is also the case not here.

12. Now coming to the decision of Kerala High Coirt in Muhammed Usman
supra (AIR 2003 Kerala 299), after a careful reading, we fail to see how the said
decision would come to the rescue of the petitioner in Dpresent factual scenario.

13. The last citation, i.e. Zenith Steel Tubes (2007 (13) JT 102) supra, it was
cited to buttress the argument that a legal point could be raised even without
pleading. A reading of the said decision clearly goes to show that some Interlocutory
Application was filed in the Supreme Court to place on record additional grounds
as set-out in the application. Despite objection from the other side, Supreme Court
allowed the application and allowed the. appellant therein to raise the plea of
limitation. Learned counsel for the respondent No. 1 and 3 were right in submitting
that first there has to be foundation which could be elaborated. In absence of any
basic pleading, arguments should be ignored as even otherwise they have no merit
and substance. '

14. " In the present case, it is no body’s case that respondent No. 3 is not a
banking company within the meaning of Clause (c} of Section 2 of the Act. In this
view of the matter, all contentions, though not pleaded, fall flat on this ground.
There is no prohibition that one Bank could not assign its debts together with
underlying securities to another Bank. The respondent No. 3, therefore, stepped
into the shoes of respondent No. 1 by virtue of assignment and as such is competent
to take action against the petitioner under the provisions of the Act.

15. This aspect of the matter has been exhaustively dealt with by the Division
Bench of Delhi High Court in the case of Harayana Steels & Alloys Lid Vs
[ EC I supra. We are in respectful agreement with the decision of Delli thgh
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Court reported in. AIR 2008 Delhi 65. Learned counsel for respondent No. 3 also
brought to notice of the copy. of S.L.P. [(Civil) No. 3352/2007] preferred against
the said decision, which was also dismissed on 2.3.2007 in view of the earlier
Judgment of the Supreme Court in M/s. Transcore vs. Union of India reported in
2006 (12) SCALE 585. So far as the scope and extent of power of judicial review
in such type of cases is concerned, it has been succinctly brought out in Haryana
Steel & Alloys and therefore it does not call for any repetition. Suffice it to say
that in a contractual matter like assignment of NPA, pursuant to the RBI’s guidelines
it is not open for the borrower to challenge assignment debts with underlying
securities and no writ of mandamus could be issued for enforcement of pure
contractual right. No prior notice is required before assignment of NPA nor does
the petitioner have any right to enforce. OTS. Decision of the Delhi High Court is
answer to each and every contention raised by learned counsel for the petitioner.

No writ proceedings would lie against respondent No. 3 in view of the in Federal”

Bank Ltd. vs. Sagar Thomas and others reported in AIR 2003 SC 4325, Thus,
we do not find any merit in writ petition from any angle.

16. That there is yet another reason which disentitles petitioner to any relief as

equity is not in favor of petitioner. At the time of filing of the present writ petition,
petitioner had admitted that dues to the tune of 1,40,09,542 were outstanding as
on 31.3.2004. On 12.11.2007, while considering I.A. No. 9640/2007, this Court
taking into account the admitted liability, directed petitioner to deposit on or before
28.2.2008 Rs. 1,50,00,000/- with respondent No. 3 failing which the interim
protection given to the petitioner was liable to be withdrawn. It was also made
clear that the aforesaid deposit would not affect rights of the parties. From reading
of this interim order, it seems that it was a- consent order, still, petitioner preferred
an Intra Court Appeal (W.A.No. 117/2008) against the said interim order. Said
W.A. was partially allowed in the sense that instead of Rs. 1 ,20,00,000/- petitioner
was directed to deposit a sum of Rs. 1,40,00,000/- within three weeks then the
interim protection would continue. Instead of complying with the interim orders of
this Court, petitioner filed a civil suit. When an objection was taken to the
maintainability of the suit in view of Section 34 of the Act and Section 17 and 18
of the Recovery of Debts due to Banks and Financial Institutions Act, 1993, learned
trial Judge sustained objections and dismissed the suit vide order dated 4.4.2008,
certified copy whereof was produced for the perusal of the Court and it was
returned afier retaining photo-copy thereof. Thus, it is clear that Petitioner Company
was not serious at any point of time to settle outstanding. dues which led to loan
a/c being declared as NPA and assignment of said NPA to respondent No.3.

17.  In the light of above discussion, we find and reiterate that on account of
assignment of out-standing loans with underlying securities, respondent No. 3
interest, was secured interest, within the meaning of the Act, and as such there is
‘no merit and substance in the writ petition, which is accordingly dismissed with
costs of Rs. 7500/- to be paid by the petitioner to the respondent No.3 within a

L
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- month, otherwise costs would be realized as Arrears of Land Revenue by the_
Competent Authority as. per law.-
. : Petition dismissed with costs.
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ORDER

The - Order of the Court was - delivered by
A.K. Patvaixg, C. J. -— The petitioners, who are all judicial officers belonging to
the M.P. Lower Judicial Service, have filed this writ petition with a prayer to
declare the Second Proviso under Rule 5 (1) of the M.P. Uchchatar Nyayik Sewa
(Bharti Tatha Sewa Sharten) Niyam, 1994, as aménded by notification dated 8th
June, 2005 as ultra vires the Constitution of India. ) :

2. The relevant facts briefly are that in the year 1994, the M.P. Uchchatar
Nyaytk Sewa (Bharti Tatha Seva Sharten) Niyam, 1994 (for short 'the 1994 Rules")
were framed by the Governor of Madhya Pradesh in consultation with the High
Court of Madhya Pradesh under Art. 233 read with the proviso to Art. 309 of the
Constitution of India. Rule 5 (1) of the 1994 Rules provided for appointiment to the
posts of District Judge in Seaior Time Scale by direct recruitment from the Bar
and by promotion by selection on the basis of merit-cum-seniority from amongst
officers belonging to the M.P. Lower Judicial Service. The First Proviso to Rule 5
(1) of the 1994 Rules, however, stated that the number of vacancies to be filled un
or reserved to be filled up by direct recruitment shall be determined by the High
Court from time to time, but shall not-exceed 10% of the total permanent strength
and direct recruitment shall, as far as possible, be made biennially. The Second
Proviso to Rule5 (1) further provided that post for direct recruitment where suitable
persons are not available for appointment, shall not be carried. forward. In
* accordance with Rule 5 (1) of the 1994 Rules, Judicial Officers belonging to M.P,
Lower Judicial Service were being considered for promotion by selection on the
basis of merit-cum-seniority to the posts of District Judge in Senior Time Scale as
and when vacancies arose. '

3. In the year 1999, Justice Shetty Commission (for short 'the Shetty
Commission') submitted its report. The recommendations in the ‘Shetty
Commission's report were considered by the Supreme Court in A/ India Judges
Association and others vs. Union of India and others, (2002) 4 S.C.C. 247
and the Supreme Court inter-alia directed in its order dated 21st March, 2002 that
recruitment to the Higher Judicial Service i.e. in the cadre of District Judges will
be 50% by promotion from amongst Civil Judges (Senior Division) on the basis of
principle of merit-cum-seniority and passing of suitability test, 25% by promotion
strictly on the basis of merit through limited competitive examination of Civil Judges
(Senior Division) having not less than five years qualifying service and 25% by
direct recruitment from amongst eligible Advocates on the basis of written and
viva-voce test conducted by the High Court and appropriate rules shall be framed
by the High Court as early as possible. '

4. Pursuant to the said direction of the Supreme Court in All India Judges
Association case, the Governor of Madhya Pradesh, in consultation with the
High Court of M.P., amended the 1994 Rules by notification dated 8th June, 2005
and substituted Rule 5 (1) of the 1994 Rules as follows:

“i
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"5. Metnod of Appdintment - (1) Appointment to the posts in category
(a) of sub-rule (1) of Rule 3 shall be made as follows: "

(a) 50 per cent by promotion from amongst the Civil Judges (Senior
~ Division) onthe basis of merit-cumsenioxiiy and passing suitability test;

(b) 25 per cent by promotion strictly on the b_aéis of merit through limited
competitive examination of Civil Judges (Senior Division) having not

. less than 5 years qualifying service; . )
Provided that notwithstanding that a person has passed such competitive
examination, his suitability for promotion shall be considered by the High

Court on the basis of his past performance and reputation;

Provided further that recruitment to the posts shall be made on the
basis of the vacancies available till the attainment of the required -
percentage. . ’

(c) 25 percent of the posts shall be filled by the direct recruitment from
amongst the eligible advocates on the basis of the written test and viva
voce conducted by the High Court." - )

. Inthe aforesaid substituted rule, therefore, while the ratio of 50% by promotion
on the basis of meritcum-seniority, 25% by promotion strictly on the basis of merit
through limited competitive examination of Civil Judges (Senior Division) and 25%
by direct recruitment from amongst eligible Advocates on the basis of written test

.

and viva-voce conducted by the High Court, as directed by the Supreme Court,
has been provided for appointment to the posts of District Judge (Entry Level), a
Proviso has been introduced in Rule 5 (1) (a) and (b) that recruitment to the posts

. shall be made on the basis of vacancies available till the attainment of the required
_percentage. It is this Proviso which has been challenged in this writ petition by the
petitioners as ultra vires Arts. 14, 16 and 233 of the Constitution.

5. Mr. Rajendra Tiwari, learned senior counsel for the petitioners submitted
that on account of the impugned' Proviso, presently no promotion from amongst
Civil Judges (Senior Division) on the basis of meritcum-seniority and passing of
suitability test is being made and only promotions strictly on the basis of merit
~ through limited competitive examination of Civil J udges (Senior Division) and direct
. recruitment from amongst the eligible Advocates on the basis of written test and
_viva-voce are being made to fill up the vacancies in the posts of District Judge
(Entry Level). He submitted that the quota of 50% by promotion from amongst
Civil Judges (Senior Division), 25% by promotion by limited competitive gxamination
of Civil Judges (Senior Division) and 25% by direct recruitment from amongst the
eligible Advocates on the basis of written test and viva-voce should be applied to
the vacancies of District Judge (Entry Level) available to be filled up every year
and if this is done, Civil Judges (Senior Division) can be considered on the basis of
merit-cum-seniority for promotion to 50% of the vacancies every year. He
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submitted that if the quota of 50%, 25% and 25% for promotion on the basis of
merit-cum-seniority, promotion on the basis of limited competitive examination
and direct recruitment are applied to the total number of posts or the cadre strength
of District Judges (Entry Level), then the right of the petitioners to equality and
equal opportunity in the matter of public. employment guaranteed under Arts, 14
and 16 of the Constitution would be affected. In support of his submission, M.
Tiwari cited the decision in Indra Sawhney vs. Union of India and others,
AIR 1993 8.C. 477, in which the Supréme Court has held that for the purpose of
applying the rule of 50% reservation in favour of the Scheduled Castes, Scheduled
Tribes and Other Backward Classes, a year should be taken as a unit and not the
entire cadre strength or service as the unit.

6. Mr. Tiwari next submitted that Art. 233 of the Constitution mandates that
appointments of persons to be, and the posting and promotion of, district judges in
any State shall be made by the Governor of the State in consultation with tlie High
_ Court. He further submitted that under Art. 235 of the Constitution, the control
over district courts and courts subordinate thereto including the posting and
promotion of persons belonging to the judicial service of the State and holding any
post inferior to the post of district Judge is vested in the High Court and it is in
exercise of such control that the High Court promotes and posts sufficient number
of judicial officers as District Judges to ensure that the administration of Justice
goes on smoothly. He argued that in case, in any particular year, sufficient number
* of Civil Judges (Senior Division) are not available for promotion strictly on the
basis of merit through limited competitive examination or sufficient number of
eligible Advocates are not available for direct recruitment on the basis of written
test and viva-voce conducted by the High Court so as to maintain the required
percentage of recruitment to the posts as provided in Rule 5 (1), the High Court
will not be able to fill up all the posts of District Judges (Entry Level) in exercise
of its powers under Arts.233 (1) and 235 of the Constitution. He submitted that in
Malik Mazhar Sultan and another vs. U.P. Public Service Commission and
others, (2006) 9 S.C.C. 507, the Supreme Court has observed in paragraph 23 of
the judgment at page 513 of the S.C.C. that it is absolutely necessary to evolve a
mechanism to speedily determine and fill vacancies of judges at all levels and
timely steps are required to be taken for determination of vacancies, issue of
advertisements, conducting of examinations, interviews, declaration of the final
results and issue of orders of appointments and for these and other steps, it is
necessary to provide for fixed time schedule so that the system works automatically

and there is no delay in filling up of vacancies. He submitted that the impugned

Proviso, in so far as it prevents the High Court from filling up the available vacancies
in any particular year runs contrary to the directions of the Supreme Court in
Malik Mazhar Sultan vs. UP PSC (supra).

7. Mr. V.S. Shroti, learned senior counsel appearing for the High Court, on the
other hand, submitted that from the language in paragraphs 27 and 28 of the

-
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judgment of the Supreme Court in All India Judges Association case (supra}, 1t
is clear that the percentages for promotion on the basis of merit-cumseniority,
promotions strictly on the basis of limited ‘competitive examination and direct
recfuitment are to be maintained vis-a-vis the total posts of the Higher Judicial
Service or the cadre of District Judges. He submitted that in view of the clear
language of the Supreme Court and the directions in paragraphs 27 and 28 of the
judgment in the Al India Judges Association case (supra), the percentages for
promotion on meritcum-seniority, promotion on the basis of merit through limited
competitive examination and direct recruitment have to be by reference to the
total posts or the service or the cadre, and not by referenice to the vacancies in a
particular year. He submitted that the right of the petitioners under Arts. 14 and
. 16 of the Constitution to equality of opportunity in the matters of employment 1s
not in any way affected by the impugned Proviso.

8. Mr. Shroti cited the decision in Orissa Judicial Serwces Assaciation
Cuttack and another vs. State of Orissa and others, AIR 1991 S.C. 382 in
which the Supreme Court upheld the validity of Rule 7 of the Orissa Judicial
Service Rules, 1963, which provided that when a vacancy occurs in the Senior
Branch of a service, Government shall decide in consultation with the High Court
whether it may be filled up by direct recruitment or promotion. He submitted that
in the aforesaid decision, the Supreme Court has held that under clauses (1) and

" (2).of Art, 233 of the Constitution, recruitment to the posts of District Judge could

- be made by promotlon from subordinate judicial service as well as by direct
recruitment from amongst members of the Bar and Rule 7 of the Ofissa Judicial
Service Rules, 1963 made in exercise of powers under Art."309 read with Art.
233 of the Constitution of India could not be challenged merely on the ground that
it may, to certain eXtent, adversely affect the chances of promotlon of officers
belonging to the j _]muor branch of judicial service.

9.  Mr. Shroti also cited the decision in S. Prakash and another vs. KM
Kurian and others, (1999) 5 S.C.C. 624, in which the Supreme Court upheld
Note (3) in the impugned Rules which provided that whenever a ratio or percentage
is fixed for different methods of recruitment to the posts, the number of vacancies
to be filled up by candidates from each method is to be decided by applying a
fixed ratio or perceéntage to the cadre strength of the posts to which the recruitment
is made and not to the vacancies ex1stmg at that time.

10. Mr. Shroti next cited the decision in Delhi Judicial Service Association
vs. Delhi High Court, AIR 2001 §.C. 2102 in which the Supreme Court interpreting
Rule 7 (b) of the Delhi Higher Judicial Service Rules, 1970, as amended in 1987,
which provided that recruitment after the initial recruitment shall be made by
direct recruitment from the Bar provided that not more than 1/3rd of the posts in
the service shall be held by direct recruits has held that the embargo provides that
direct recruitment will not exceed 1/3rd of the total number of posts in the service
and not qua number of vacancies at any giver posnt uf L
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11. . Mr. Shroti also cited the decision in Prasad Kurien and others vs. K.J. Augustin

and others, (2008) 3 S.C.C. 529 in which the Supreme Court while interpreting the
Kerala Excise and Prohibition'Subordinate Service Rules, 1974 and the Kerala State
 and Subordinate Service Rules, 1958 has held that proportion between direct recruitment

&

and promotion on transfer is to be maintained by looking to the cadre or service

 strength and not looking to the vacancies which are sought to be advertised.
12.  Mr. Shroti submitted that the cadre strength 'o_f District Judges (Entry Level)
-in the year 2006-2007 was 163 posts. Hence50% of the cadre strength of 163
posts works outto 82 posts whereas as many as 87 Civil Judges (Senior Division),
who had been promoted on the basis of merit-cum-seniority were in position. The

Tesult is that the Civil Judges (Senior Division) who have been promoted on the.

basis of merit-cumseniority have exceeded their quota of 50% provided in Rulé 5
(1) of the 1994 Rules, as amended by the notification dated 8th June, 2005 and for
this reason na promotion from amongst Civil Judges (Senior Division) on the basis

of merit-cum-seniority can take place in accordance with clavse (a) of Rule 5 (1

‘of the amended Rules until the required percentagés are attained as provided in
the impugned Proviso. -

13. "Relevantportion of para 27 and the entire para 28 of the order of the Su-pr.eme :

Court in the A/l India Judges Association case (supra), on which Mr. Shroti has

relied upon, are extracted herein below: -

2T i we are, however, of the opinion that there should be two -
" methods as far as appointment by promotion is concerned: 50 percent
*of the total post in the higher judicial services must be filled by

promotion on the basis of principle of merit-cum-seniority. For this .

" purpose, the High Courts should devise and evolve a test in order to
ascertain and examine the legal knowledge of those candidates and to
assess their continued efficiency with adequate knowledge of case law.
The remaining 25 per-cent of the posts in the service shall be filled
by promotion strictly on the basis of merit tfquugh the limited
departmental competitive examination for which the qualifying service
as a civil judge (senior division) should be not less than five years. The -
High: Courts. will have.to frame a rule.in this regard. ) o
28. - As a result of the. aforesaid, to recapitulate, we direct that
recraitment to the higher judicial service i.e. the cadre of district”
judges will be: R . )
(1] (a) 50 per cent by promiotion from amongst the civil judges (senior
division) on the basis.of principle of merit-cum-seniority and passing a

* suitability test; R - o o
(b) 25 per cent by promotion strictly on the basis of merit through limited
competitive examination of civil judges (senior division) having not less .
than five years qualifying service; and ‘ '

]
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(c) 25 per cent of the posts shall be filled by dircct recruitment from
amongst the eligible advocates on the basis of the written and viva
voce test conducted by respective High Courts.

(2] Appropriate rules shall be framed as above by the High Courts as
early as possible." (emphasis provided)

14.  It.will be clear from the underlined words in para 27 of the order of the
Supreme Court in A/l India Judges Association.case (supra), quoted above, that
', 50% of the total posts in the Higher Judicial Service was to be filled up by promotion
_ on the basis of principle of merit-cum-seniority and 25% of the posts were to be
filled up by promotion strictly on the basis of merit through {imited departmental
examination between Civil Judges (Senior Division) who have not less than five
years of service. Hence, the percentage of 50% and 25% were to be worked out
ot on the basis of vacancies but on the basis of total number of posts. Again, on
a reading of underlined words in'para 28 of the order of the Supreme Court in the
All India Judges Association case, quoted above, we find that the direction of
the Supreme Court regarding percentages for promotion from amongst Civil Judges
(Senior Division) on the basis of principle of merit-cum-seniority, 25% by promotion
strictly on the basis of merit through limited competitive examination from Civil
Judges (Senior Division) and 25% by direct recruitment through eligible Advocates, .
was with reference to the Higher Judicial Service, the cadre of District Judges or
the posts. Contrary to the aforesaid express directions of the Supreme Court in
All India Judges Association case, the High Court could not have provided in
_ the amended rules that the percentages fixed for promotions on the basis of merit-
_ umn-seniority, promotions directly on the basis of merit through limited competitive
- examination of Civil Judges (Senior Division) and direct.recruitment have to be
worked out 'with reference to the number of vacancies in a particular year and not
the total posts of the cadre or service. - o

\

15. But on reading of both paras 27 and 28 of the order of the Supreme Court in
the case of All India Judges Association (supra), we do’no6t find that there is
any direction of the Supreme Court that till the percentages of 50%; 25% and
25% for promotion on the basis of merit-cum-seniority, promotion on the basis of
merit through limited competitive examination and direct recruitment are attained,
" there should be no promotion from amongst Civil Judges (Senior Division) on the
basis of principle of merit-cum-seniority. The impugned Proviso that tecruitment
to the posts shall be made on the basis of vacancies available till the attainment of
required percentage is therefore not introduced in the Rules pursuant to any sp ecific
direction of the Supreme Court in the aforesaid paragraphs 27 and 28 of the order
of the Supreme Court in Al India Judges Association, caseé (supra).

16. The question to be decided in this case is whether in the absence of any
express direction of the Supreme Court that until the required percentages as
mentioned in paragraphs 27 and 28 of the order in the All India Jz_tdges Association
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case (supra) are attained, promotion from Civil Judges (Senior Division) on the .
- basis of principle of merit-cumseniority could be Constitutionally prevented by the

insertion of the impugned Proviso in the 1994 Rules by the amendment to the 1994
Rules by notification dated 8th June, 2005.. - ‘ ' .

17 Articles 233 and 235 of the Constitution are quoted herein below:

.....

Py

""233. Appointment of district -judges..

(1) Appointments of petsons to be, and the posting and promotion of,
district judges in any State shall be made by the Governor of the State
in consultation with the High Court exercising jurisdiction in relation to -
such State. ' Co

(2)-A person not already in the service of the Union or of the State -
shall only-be eligible to be appointed a district judggif he has been for
not less than seven years an advocate or a pleader and is recommended

by the High Court for appointment.
235. Control over subordinate courts.

-The control over district courts and courts sub ordinate thefeto including
the posting and promotion of, and the grant of leave to, persons belonging
to the judicial service of a State and holding any post inferior to the post
of district judge shall be vested in the High Court, but nothing in this
article shall be construed as taking away from any such person any
right of appeal which he may have under the law regulating the conditions
of his service or as authorising the High Court to deal with him otherwise
than in accordance with the conditions of his service prescribed urider
such law." co - -

It will be clear from langnage of Articles 233 and 235 of the Constitution that
powers are vested in the Governor of the State and the ‘High Court to make
appointment of persens to be District Judges by promotion or by direct recruitment.
It will be also clear from Art. 235 of the Constitution, quoted above that control
over District Courts and Courts subordinate thereto including the posting and
promotion of persons belonging to the judicial service and holding any post inferior
to the post of District Judge shall be vested in the High Court. The Governor of
the State as well as the High Court will also have to ensure that posts of District"
Judges in the State are filled up by direct recruitment or promotion so that
‘administration of justice in the State does not suffer in any way and that the
people of the State get timely justice from the District Courts.

- 18, In fact, in Malik Mazhar Sultan vs. UP PSC (supra), the Supreme Court
has observed: - . N

"23. It is absolutely necessary to evolve a mechanism to speedily

determine and fill vacancies of judges-at all levels. For this purpose,
timely steps are required to be taken for determination of vacancies,

&«
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issuie.of advertisement, conducting examinations, interviéws, declaration
of the final results and issue of orders of appointments. For all these
and other steps, if any, it is necessary to provide for fixed time schedule
so that the system works automatically and there is no delay in filling
up of vacancies. The dates for taking these steps can be provided for
on the pattern similar to filling of vacancies in some other services or
filling of seats for admission in medical colleges. The schedule appended
to the regulations governing medical admissions sets out a time schedule
for every step to be strictly adhered to every year. The exception can

. beprovided for where sufficient number of vacancies do not occur ina

- given year. The adherence to strict time schedule can ensure timely
filling of vacancies. All the State Governments, the Union Territories
and/or the High Courts are ‘directed to provide for time schedule for
the aforesaid purposes so that every year vacancies that may occur
are timely filled. All the State Governments, the Union Territories and -
the High Courts are directed to file within three months details of the
time schedule so fixed and date from whlch the time schedule so fixed
would be operational.

19.  Contrary to the aforesaid provisions in Arts. 233 and 235 of the Constltutlon
as well as the directions of the Supreme Court in Malik Mazhar Sultan vs. UP
PSC (supra), the xmpugned Proviso prevents the High Court and the Governor to
fill up all vacancies arising from year to year till the attainment of percentages
mentioned in Rule 5 (1) (a), (b) and (c) of the 1994 Rules as amended. In other
words, in a given year, vacancies of the posts of District Judges (Entry Level)
cannot be filled up by promotion of Civil Fudges on the basis of merit-cum-seniority
if suitable candidates for promotion strictly on the basis of merit through limited
competitive examination of Civil Judges (Senior Division) or through direct
recruitment from amongst eligible Advocates on the basis of written test and
wva-voce conducted by the High Court are not available

20. The contention of Mr. Shroti, however, is that 50% of the posts of District
Judges (Entry Lével) numbering to as many as 82 have already been filled up by
Civil Judges (Senior Division) on the basis of merit-cum-seniority and at present
there is an excess number of persons promoted on the basis of merit-cumseniority
and, therefore, no promotion to the post of District Judges (Entry Level) on the
Basis of meritcum-seniority of Civil Judges (Senior Division) can take place so
long as excess exists and it is for this reason that the impugned Proviso has been
inserted.It is not imperative that required percentages mentioned in Clauses (a),
(b) and (c¢) of Rule 5 (1) of the 1994 Rules have to be immediately attained and
the percentages can be attained gradually so that vacancies do not remain unfilled
and the chance of promotion of Civil Judges {Senior Division) on the basis of
merit-cum-seniority is not completely choked. -
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21.  The consequence of the impugned Proviso would be that for some more
years from now, promotion from amongst Civil Judges (Senior Division) on the
basis of merit-cum-seniority will not be made and Civil Judges (Senior Division)
can only be appointed as District Judges (Entry Level) through limited corpetitive
examination of Civil Judges (Senior Division). Experience during the last two years
has shown that not all Civil Judges (Senior Division) can compete in such limited
competitive examination which comprises of a written test. Having given up the
regular college education long back and not used to writing examinations for several
years, Civil Judges (Senior Division) may not be able to successfully compete
_ with other Civil Judges (Senior Division) in a limited competitive written examination
for promotion to the posts of District Judges (Entry Level) although they may be
otherwise suitable and meritorious for such promotion to the post of District-Judge
(Entry Level) on the basis of their performance as Civil J udges (Senior Division).
Thus, the right of such Civil Judges (Senior Division} to be considered for promotion
to the post of District Judges (Entry Level) to equality and equal opportunity in
the matters of public employment guaranteed under Arts. 14 and 16 of the
Constitution is affected by the impugned Proviso. In the decisions cited by Mr.
Shroti, provision similar to the impugned Proviso that recruitment to the posts
shail be made on the basis of vacancies available ill the attainment of required
percentages was not under consideration before the Supreme Court. The impugned
. Proviso altogether prevents the consideration of Civil Judges (Senior Division) on
the basis of merit-cum-seniority for promotion to the posts of District Judges
(Entry Level) till the attainment of the required percentages in Rule 5 (1) of the
1994 Rules, as amended, . ' . : -
22.  For the aforesaid reasons, we declare the impugned Proviso to Rule 5 (1)
of the 1994 Rules, providing that recruitment to the posts shall be made on the
basis of vacancies available till attainment of required percentage as ultra vires
Arts. 14, 16, 233 and 235 of the. Constitution, but we make it clear that this judgment
will not affect promotions and recruitments, which have already been made.

The writ petition is allowed. The interim order passed by this Court on
22.11.2007 is vacated. Considering the facts and circumstances of the case, parties
shall bear their respective costs. .
‘ Petition allowed.
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LL.R. [2008] M. P., 2587
WRIT PETITION -
Before Mr Justice S.K. Kulshrestha & Mrs. Justice Manjusha P Namjoshi

13 May, 2008*
LALITABAI : Petitioner
Vs. - - e
STATE OF M'P. & anr. : ' .. Respondents

-Constitution, Article 226, Natmnal Securrty Act, 1980, Section 3(2) -
Order of preventive detention - Grounds - Offences do not relate to any activity
prejudicial to public order - Ground relating to shooting at public place causing
terror in public - Ground alleged inconsistent with ELR. - Representation against
detention rejected after 17 days without explanation of delay - Subjective
satisfaction requisites for passing detention order stands vitiated - Held -
Detention order quashed - Petition allowed. (Paras 10, 11 & 12)

e, rgeeT 226, WM {REW AW, 1980, URT 3(2) — FERD
RIS 3T AR — AR — AT Wi waRelt & Wiy Rl Frareary & weawr T8
G ¥ — AER AT d WS F 79 S0~ BN 57 T 99 W Gt — |
IR (FALAR. ¥ 31T & — AR & faeg ammigs 17 R 9 e 9
el & AT @RS faar T — R o1 amdw ke < 3 g smavgs Yafms
T gfd gan— aRifEiRa — ﬁﬁamma{ﬁ'@ﬁ:ﬁr mﬁmrwg\rl '
" S.R.Saraf, for the petitioner. '

Girish Desai, Dy.A.G., for the respondents

. "ORDER . a e
The Order of - “the Court - was - delivered- by

. S.K. KuLsnrESTHA, J. :- The wife of the detenu Radheshyam Rathore @ Jhot

s/o Badrilal Rathore has filed this petition for habeas corpus assailing the preventive
detention of her husband vide order dated 01.01.2008 (Annexure. P& P/1:A)
passed by the District Magistrate, Indore in exercise of the power conferred by -
the Sub-Section (2) of the Section 3 of the National Security Act; 1930 (her_e-m-
after referred to as the Act). Along with the order. of detention, grounds of
detention dated 1st January, 2008 were also furnished in which it was stated that
the detenu has pursued the course of crime and on account of 40 serious offences _
comrmitted by him, witnesses were uiwilling to unfold the truth before the Court

. and terrorized by his activities, they were compounding the offences. It was also

stated that preventive action taken against him proved ineffective and although he
was detained on 30.06.2004 under the prov1smns of the-Act, after he was released
from jail, he resumed his criminal activities. In order to show the criminal
propensities of the detenu, in schedule, as many as 11 serious oﬂ'cnces have been
enumerated. -

*W.P. No,2490/2008 (Indore)
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2. Learned counsel for the petitioner has submitted that even if each offence
“mentioned in the schedule to the grounds of detention, is taken at its face value,
the offences relate merely to “law and order” and not “public order”, with the
Tesult, the detenu could not have been detained under the provisions of Section

3(2) of the Act and the requisite subjective satisfaction of the detaining authority, -

stands vitiated. In relation to ground No.11 of the schedule, learned counsel has
submitted that although in the first information Teport, it is mentioned that the
detenu along with others recklessly fired at the. complainant, recital to the effect

. that the said act terrorized the public of the locality and they started running heltér-

skelter and the shop keepers closed down their shops, is not evidenced by the
accompanying first information report of the Crime No.532/07. Learned counsel
has further submitted that delay in deciding the representation has also not been
explained; with the result, the detention is rendered illegal.

3. Learned counsel for the State has pointed out that right from the year 2004,

| after the release of the detenu from the earlier detention, the detenu is engaged in

. criminal activities, which clearly indicate his propensities and determination to
lead-a life of crime. He has further submitted that the other incidents apart,
incident dated 23.12.2007 clearly indicated that his recklessly firing at the
complainant had created panic in the mind of the public who started running helter-
skelter and shop keepers started pulling down their shutters. It was, therefore,

. clearly a case of activities prejudicial to the “public order”.. Learned State counsel

has also pointed out that if there is cogent material on which the subjective

- satisfaction of the detaining authority is based, it cannot be interferred with merely
because the inference of the-counsel for the detenu is not in tune with that of the
.Detaining Authority. . :

4, We have heard the learned counsel for the parties and perused the record,

5. Inthe reply filed by the respondents, the respondents have referred to the
statutory compliance about which the- petitioner has not made any grievance.
However, the petitioner's case is that on the basis of the grounds of detention, no
prudent person could have come to the conclusion that the activities were prejudicial
to the “public order”. )

6.  In the schedule to the grounds of detention, the District Magistrate has

 stated that on 25.10,2004; the detenu acted in a manner which give rise to the
registration of an offence under Sections 323, 294 and 506 read with Section 34
of the Indian Penal Code. It is stated that on 13.11.2004, likewise, he committed
an offence punishable under Sections 341, 294, 506 and 34 of the IPC. Reference
has also been made to the offence dated 28.11.2004 under Sections 34 1,323,294
and 34 of the IPC. On 31.12.2004, it is alleged that the detenu committed an
offence under Sections 341, 323, 294, 506 and 34 of the IPC.

7.- In 2005, only one offence under Section 34-B of the Excise Act has been
alleged against the detenu. It is clear that thereafter for a considerable period, no
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offence was conmutted by detenu except on 08.02.2006 when hc committed
offence under Sections 327, 323, 294; 506 and 34.

8.  The offence committed in the year 2004, 2005 and 2006 and that too after
long gaps, apart from being remote, cannot be considered to be serious enough to

_be a danger to the “public order”. The said offences-can, however, be taken into

consideration as furnishing an ‘index of the criminal propetisities of the detenu. It
is also alleged that detenu committed an. offence on 08.02,2007 and case was

- registered under Sections 294, 307 and 34. Againon 22.10.2007, it is alieged that .-

he had committed offence under Sections 294, 451, 506 and 34 of the IPC.

9. The offences, which have proximity for the purposes of deriving subjective
satisfaction for detention under the provisions of the Act; have been catalogued at
serial No.9, 10 and 11. If we examine the contents of the offence dated 06.05.2007,
though it is statéd that he. attempted at the life of Nitin, the offence was not
registered under Section 307 of the IPC, but only under Section 324 thereof along
with other trivial offences, "Offence at serial No.10 also alleges that the detenu
attempted at the life of the complainant but surprisingly, the case was registered
only under Sections 341, 294, 324 and 34 of the IPC.

10. From the narration of the facts of the case, as re-corded m the schedule

from serial No.1 to 10, it cannot be 5aid that they furnish material for coming to

the satisfaction that it was necessary to detain the detenu. While'it is true that the
subjecuve satisfaction has to be of the detammg authority, whlch does not normally
call for any interference, the said subjective satisfaction can be. derived only on

_some objective criteria. In the objective criteria, the offences mentioned from

serial No.1 to No.10 do not relate to any activity prejudicial to the “public order”,
but “law and order” alone.

11. The real ground strenuously debated by both the parties is at senal No.11 of
the schedule to the grounds of detention. According to this ground, the detenu on
23,12.2007, along with his two companions, started shooting at complainant Anil '
recklessly, -with-the result, Anil fell down from his motorcycle, badly injured and

. bleeding through kis injuries. It has been added that on account of the said act of

the detenu, terror reigned and public started running helter-skelter. It has also

‘been recorded that the shop keepers pulled down their shutters out of fear and the
.said act created a situation prejudicial to the “public order”. Since the above'

ground is only germane to the subjective satisfaction, learned counsel for the.
petitioner has referred to the first information report pertaining to crime No.532
dated 23.12.2007 to show that instead of borrowing from the record, the detaining
authority has borrowed from his imagination. The said first information report
states that the detenu and two others shot at the complainant recklessly; with the
result, he lost his balance and stopped the motorcycle. In the report or otherwise,
there is no mention that members of the public started running away apprehensive
of some untoward incident and the shop keepers closed down their shops. Itis,

’




2580 THE INDIAN LAW REPORTS (M. F. SERIES), 2008

therefore, clear that even if we assume that the material disclosed by the ground
No.11 would have laid -foundation for subjective satisfaction, the fact that the
ground is inconsistent with the first information report and the record clearly
manifests that satisfaction has been derived on the basis of the recital which are
not contained in the first information report or any other contemporaneous
documents. Indeed, the learned District Magistrate has been misled by the recital
-in ground No. 11 with respect to the incident dated 23.12.2007 insofar as it refers
to the panic in the mind of the public and the shop keepers having closed down
their shops. Apparently, therefore, the subjective satisfaction requisites for passing
an order under Section 3 (2) of the Act stands vitiated, havmg been based on
extraneous consideration.

12. 'We may also point out that the detenu had sent a representation against his -
detention on 21.01.2008 (Annexure P/3), which was received on 24.01.2008. .

According to the respondents, comments were called from the detaining authority
which were received on 13.02.2008 and thereafter the representation was rejected
by order dated 01.03.2008. The respondents have not explained the period of 17
days from 13.02.2008 to 01.03.2008. We may emphasise that under Article 22
(5) of the Constitution of India, the detenu has been conferred the right to be
afforded earliest opportunity of making a representation against the order. This
right is rendered otiose if the detaining authority or the authority competent to
consider the representation causes delay in processing the same without any valid
reason. The detaining authority and the authority vested with the power. of
considering the representation is under-a legal obligation to show that the
representation was not delayed and it was processed in the normal course
expeditiously without any loss of time. The detention, therefore, is also vitiated on
the ground that the representation-of the détenu was not expeditiously processed
and the order was passed on 01.03.2008, after a long delay from the receipt of the
comments of the detaining authority.

13.  Itis thus, luculent that the subjective satlsfactlon of the detammg authority
is vitiated for his having taken into consideration extraneous material and, in
addition, detention is vitiated on account of the unexplained delay in considering
the representation of the detenu. Under these circumstances, the order of detention
is rendered illegal. :

14. Accordingly, the detention order dated 01.01.2008 passed by the District
Magistrate, Indore (Annexure P/1 and P/1-A) is quashed and it is directed that
the detenu be forthwith released from the custody, if not fequired in connection
with any other matter. .

Order accordingly.
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NANDKISHORE NAROLIA Vs, STATE OF M.P ' 2591

. LL.R. J2008] M. P., 2591 -
WRIT PETITION
Before Mr. Justice S.K. Seth
24 June 2008*

NANDKISHORE NAROLIA & ors. ... Petitioners
Vs. .
STATE OF M.P. & ors, | T ' .. Respondents

Constitution, Article 14, 16 & 226 Rajya Prashasnik Adhikaran (Lambit
Evam Nirakrat Avedano Ka Antaran) Adhyadesh, M.P. 2003, Administrative
Tribunals Act, 1985, Section 21 - Appointment without any advertisement or

_ calling names from Employment Exchange - Challenged before M.P. Administrative

Tribunal - Application transferred to High Court upon abolition of Tribunal -
Plea of limitation u/s 21 of Act of 1985 - Held - Afier transfer to High Court,
cases ave registered and decided ireating to be writ petition under Article’ 226/
227 - Section 21 of the Act of 1985 can not curtail jurisdiction under Article
226/227 - Appointments without advertisement and calling names from
Employment Exchange - Violative of Article 14 & 16 - Hence quashed - However,
appointees worked for 10 years and crossed upper age limit_prescribed for public
employment - Allowed to participate in fresh recruitment process and their
application form shall not be rejected on the ground of age limit - Petition allowed,

(Paras 4, 7 & 10)

- faEm, 311%6314 16 T 226, ST FIMALTES JerHROT (ARG vd
frapa amdeAl BT fawen) ™Y, AN 2008, WS afrever aftifem,
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w9 § 7ol iR fafifaa 53 T — 1985 B AN Y aRT 21 ITWT 226 /227 B
HfereTREr BT $9 TR Fhdl © ~ PRt & faeme ik IR srie ¥ W
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Cases referred :

AIR 1990 SC 10, 1995 Supp (3) SCC 231, (1992) 19 ATC 292 2004 AIR
SCW 5332, JT 2005 (11) SC 56, (2008) 1 SCC (L&S) 348.

o _ ORDER )
S.K. SETH, J. :-Being aggrieved by selection and appointment of Respondent
Nos. 3 to 6 on the post of Laboratory Attendant, initially the petitioners invoked

*W.P. No.6800/2003 (O.A. No.65/2000) (Indore) -
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the jurisdiction of the M.P. Administrative Tribunal by filing an application u/s. 19
of the Administrative Tribunals Act, 1985. Upon abolition of the Tribunal, under
the provisions of Madhya Pradesh Rajya Prashasnik Adhikaran (Lambit Evam
Nirakrat Avedano Ka Antaran) Adhyadesh, 2003, the matter has been transferred
to this Court i.e. how it has come up for hearing.

2. Facts for resolving the controversy lie in a narrow compass. It is not in
dispute that Respondent No.2 selected and appointed Respondent Nos. 3 to 6 on

the post of Laboratory Attendant in the Government College. It is also not in -

dispute that before making the appointment, no advertisement was issued inviting
applications from eligible candidates nor the names of registered unemployed
eligible persons were solicited from the Employment Exchange.

3. The allegation of the petitioners is that Réspondent No. 3 to 6 are close:
relatives of persons already working in the Government College. It is also alleged
that one of the selected candidate is close relative of Principal of the College who
headed the Selection Committee. These allegations are denied and we don’t
propose to enter into this controversy in view of the order which we propose to
pass. :

4. As has been pointed out hereinabove, it is an undisputed fact that the
appointment of Respondent No. 3 to 6 were made without any advertisement or
calling the names from Employment Exchange. Thus, in the considered opinion of
- this Court, the selection and -appointment of Respondent No. 3 to 6 is in clear
* violation of Article 14 and Article 16 of the ‘Constitution of India which enjoin
right of equality in all respects including matter of public employment to the citizens

of India. Obviously, in absence of any advertisement or notification of vacancies -

to the Employment Exchange, the fundamental rights of petitioners enshrined under
Article 14 and 16 have been violated and on this ground alone, the selection and
appointment of Respondent No. 3 to 6 cannot be sustained in law.

3. Shri Sethi, learned senior counsel appearing for Respondent No. 3 to 6
submitted that the originally the petition was preferred before the M.P.
Administrative Tribunal and as such, it would be governed by the provisions of the
Administrative Tribunals Act, 1985. His objection is that the petition was barred
by limitation as prescribed u/s. 21 of the Act, therefore, it could not be entertained.
In support of this contention, he placed reliance on decisions of Supreme Court
reported in AIR 1990 SC. 10 : 8.S. Rathore V/s. State of M.P.; and 1995 Supp. (3)
SCC 231 : Secretary to Govt. of India & others V/s. Shivram Mahady Gaikwad.

6. - Prima facie, the contention of Shri Sethi appears to be attractive and
appealing, but on a deeper probe, this Court is of the opinion that contention has
no force. The petition was filed in the Tribunal and no doubt, it was not admitted,
but nonetheless a show-cause notice against admission was issued by the Tribunal
as is evident from perusal of the order-sheets of the case. During the pendency of
show-cause proceedings, M.P. Administrative Tribunal was abolished and by virtue
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of provisions of Madhya Pradesh Rajya Prashasnik Adhikaran (Lambit Evam
Nirakrat Avedano Ka Antaran)-Adhyadesh, 2003, the pending cases stood
transferred to this Court for adjudication. It is pertinent to poirt out that even
before establishment and constitution of Tribunal, all service disputes were
adJudlcatcd upon by this Court on a petition under Article 226/227 of the Constitution
of India, therefore, after the transfer of Original Applications to the High Court
under provisions of 2003 Adhyadesh (Supra), all such cases were registered as
Writ Petition and have been disposed of treating them to be Writ Petition under
Article 226/227 of the Constitution of India. Against the order of Single Judge, the
party aggrieved had remedy of Letters’ Patent Appeal (LPA), and thereafter,
Writ Appeal (WA) under the Madhya Pradesh Uchha Nyayalaya (Khand Nyaya
Peeth Ko Appeal) Adhiniyam, 2005. This goes to show that for all practical
purposes, Original Applications transferred from the Tribunal to thisCourt were
registered and decided as Writ Petition under Article 226 of the Constitution of
India. There is another aspect of the matter. The writ jurisdiction of this Court is
not governed by the provisions of the Administrative Tribunals Act, 1985, therefore,
Section 21 of 1985 Act cannot curtail the jurisdiction of this Court conferred by
Article 226/227 of the Constitution of India. In view of this, in the considered
opinion of this Court, the plea of limitation raised by Shri Sethi would not come in
the way of the petitioners. To exercise jurisdiction under Article 226 of the
Constitution of India, no period of limitation is prescribed under the law but a self
imposed constraint not to entertain a petition on account of delay and latches has’
been evolved. There is anothier facet of the case which clearly shows that there
has been violation of Article 14 and 16 of the Constitution of India in-the matter of
public employment and, therefore, such technical plea of limitation should not
come in the way or doing justice or protecting the fundamental right of the citizens.
To accept the contention of Shri Sethi, it would be too parochial approach and -
would lead to defeat the justice on the wheels of statistics. It is the foremost duty -
of this Court to uphold the fundamental right. Thus, in this backdrap,we find that
the appointments made in favour of Respondent No. 3 to 6 are illegal, bad in law
and are in violation of Article 14 & 16 of the Constitution of India and as such,
they are unsustainable.

7. In view of the aforesaid conclusion, this Court is left with no option, but to
quash the appointment orders of Respondent No..3 to'6 and to further direct the
respondents to hold fresh selection for the post of Laboratory Attendant. This be
done at the earliest, within a period of four months from the date of communication
of certified copy of the order.

8. At this stage, Shri Sethi, learned seniof counsel appearing for Respondent
No. 3 to 6, submitted that in view of the aforesaid direction, the necessary
consequence would be that Respondent No. 3 to 6 would be thrown out of the job

and having worked on the post for about 10 years, they- have obviously crossed .

the upper age-limit prescribed for public employment. He submitted that in-order
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- to protect the interest of Respondent No. 3 to 6, they may be allowed to continne
in service till the fresh selection takes place and they may be allowed to participate
in the selection process condoning the age-limit. In support of this contention, Shri
Sethi relied-on a decision of Supreme Court in the case reported in (1992) 19
ATC. 292 : H.C. Puttaswamy & others V/s. The Hon'ble Chief Justice of
Karnataka High Court, Bangalore .& others; and a decision reported in 2004
AIR SCW 5332 : Pankaj Gupta & others V/s. State of Jammu and Kashmir &
others. ) . . . : - '

9. Per contra, Shri Patné, learned counsel appearing for the p,etitioners; cited
the decision of Supreme Court reported in J.T. 2005 (11) SC. 56 : Binod Kumar

Gupta & others V/s. Ram Ashray Mahoto & others; and a decision reported in -
(2008) 1 SCC. (L&S) 348 : Nagendra Chandra & others V/s. State of Jharkhand

& others.

10.  After having given considerable I.Hought.tp the problem placed before this
Court, we deem it proper in the light of law laid down by thie Supreme Court in the -

above decisions and for the smooth functioning of the College, the ‘Respon_dent
No. 3 to 6 may be allowed to continue in service till fresh selection and appointment
is made in accordance with law by the Respondent No. 1 and 2 after issuing

advertisement or calling the applications from the Employment Exchange so as to -

enable eligible persons to participate in the recruitment process. So far as petitioners
and Respondent No. 3'to 6 are concérmed, if they wish to participate in the
recruitment process, in that eventuality, Respondent No. 1 and 2 shall not reject:
their application forms on the ground of age-limit and allow them to participate in
the recruitment process provided, they possess requisite qualification and are eligible
in- all respect for appointment on the post of Laboratory. Attendant.

I1. .Inview of the foregoing discussion, this writ petition is allowed. It is once
again reiterated that Respondent No. 1 and 2 shall ensure that entire exercise is
completed as early as possible, but not later than four months from the date of
communication of certified copy of this order. No costs.. :

- o . Petition allowed.

WRIT PETITION "
Before Mr. Justice R.S. Jha

: o '3 July, 2008* "
S.C. TANTIA _ _ T 7 ... Petitioner
STATE OF M.P. ... Respondent

Fundamental Rules, MLP., Rule 56(3) - Compulsory Retirement - Petitioner
working as Executive Engineer - His service record was very good and his integrity

*W P. No.244952003 t Isbalpur)
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was not doubtful - But, he was compulsotily retired on ithe ground of pendency of
D.E. and a criminal case against -him - Held - Compulsory retirement is resorted
to only for removing officers who have outlived their utility or have become dead
wood or their continuance.in service is not in public interest - Pendency of D.E.
and a criminal case cannot be .made a basis of compulsory retirement as it would
amount to penalty - Order of campulsary retirement quashed - He would be deemed
fo have been in service till age of his superannuation - Also entitled for ﬁdl back
wages, revised pension and all consequennal beneﬁts Petition allowed.

(Paras 13 to 15)
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Cases referred :
' - AIR 1954 SC 369, AIR 1960 SC 1303, AIR 1967 SC 1260, (1992)ZSCC
299 (2001) 3S8CC314, (1995) 18SCC 336, (1999) 1 SCC 529, (1999) 1 8CC 529,
- 2002 (4) MPLJ 343.

Hemant Shrivastava, for the petitioner.
. Ashok Agrawal, G.A., for the respondent/State.

ORDER

R.S. Jua, J. :—The petitioner, being aggrieved by order dated 6-1-2000, by
which he has been compulsorily retired from service while working as a
Superintending Engineer in the Water Resources Department has filed this petition
before this Court.

2, The facts of the case, in brief, leading to the filing of the present petition
are that the petitioner was initially appointed as an Assistant Engineer and was
thereafter promoted as Executive Engineer on 12- 6-1979. He was again promoted .
on 9-7-1993 as a Superintending Engineer. On 22-12-1997, after a Lokayukta
enquiry, a charge sheet was.filed against the petitioner and several others before
the competent Criminal Court pursuant to which he was suspended vide order
dated 31-1-1998. Subsequently, a departmental enquiry was initiated against the
petitioner on 9-8-1999 in respect of certain charges relating, alleged lapses in the
performance of his dutiés. While the aforesaid -criminal case as well as the
departmental enquiry was pendmg, the petitioner's case was con51dered by a

. . : S
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Screening Committee constituted for the -purposes of scrutinizing all -case'for
compulsory retirement under F.R.56(3) of M.P. Fundaniental Rules and en masse
orders of compulsory retirement were issued which were challenged before the
M.P.State Administrative Tribuna] by several persons successfully and the cases
were directed to be rescrutinised by a Review Screening Committee. The
petitioner's case was also rescrutinised and by the impugned order dated 6-1-
2000 the petitioner was compulsorily retired from service. .

3. The case of the petitioner before this Court is that the petitioner had an
excellent service record and was never served with any adverse entries. He has
further submitted that the allegation on the basis of which the charge sheet was
filed against him before the Criminal Court was apparently misconceived as the
petitioner was not responsible for making any payments or deductions from the
amounts to be paid to contractors which was in fact the duty of his subordinates.
It is further submitted that apart from the charge sheet filed against the petitioner
before the Criminal Court, a departmental enquiry was also initiated against the
petitioner for the purpose of depriving him of his right to consideration for further
promotion to the post of Chief Engineer for which he had become due in the year
1998. On instructions from the petitioner, the leamned counsel for the petitioner
submitted that during pendency of the present petition the petitioner has been
exonerated in the departmental enquiry vide order dated 12-4-2002 and has been
acquitted by the Criminal Court vide judgment dated 25-3-2006. In the
circumstances, it.is submitted by the learned counsel for the petitioner that the
impugned order of compulsory retirement was not based on any material on record
and clearly indicated total non-application of mind on the part of the Screening
Committee as well as the respondent-authorities and, therefore, .as the order of
. compulsory retirement of the petitioner, not being in public interest, was beyond
the scope of F.R.56(3) and deserves to be set aside. B

4. Per contra, the learned counsel appearing for the State/ respondent, submits
that the State Government had constituted a Screening Committee to $crutinize
the cases of all engineers working in the Water Resources Department for the
purposes of compulsory retirements and the Screening Committee had laid down
certain bench marks for the purposes of weeding out dead wood as well as corrupt
officers from the department. It is submitted that the Screening Committee; on
scrutinizing the case of the petitioner and taking into consideration the fact that
departmental proceedings and a criminal case were pending against the petitioner,
came to the conclusion that the petitioner was not fit to be retained in service and
that his compulsory retirement from service was in public interest. In the -
circumstances, it is submitted that no fault can be found with the impugned order
dated 6-1-2000 compulsorily retiring the petitioner and the petition being
misconceived deserves to be dismissed.

5 I have heard learned counsel for the parties at length. The proceedings of
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the Review Screening Committee as well as the service, record of the petitioner
was produced before the Court by the learned Government Advocate during hearing
which has been minutely scrutinized by this Court as well as the learned counsels
appearing for the parties. From a perusal of the Screening Committee Minutes,
which summarized the service record of the petitioner and is reproduced herein, it
is apparent that the petitioner had been awarded excellent grades and that his
service record up to 199798 is very good :-

Confidential Valuation Sheet.of last 15 vears of Supdt.
Engineers of Water Resources Department

Name of officer : Shri S.C. Tantia
Date of Birth : .12-3-43,
Date of First Appointment : 29-6-65,
Years. Report-

1983-84 : K+K ( +5 )

-1984-85 : K(®)

1985-86 : K(s)

1986-87 : K+K ( 5+% )

1987-88 : +K (+%)

1988-89 : K+K (@@ )

1989-90 : K (%)

1990-91 : K(@)

1991-92 0 K (+3)

1992-93 : K @)

1993-94 : K &)

1994-95 : K (®)

1995-96 : K (%)

- 1996-97 : K (&)

-1997-98 : K (&)

Ctis aIso apparent from a perusal of the minutes of the Screemng Committee that

the petitioner's case was recommended for compulsory retirement not on the basis
of a serutiny of his service record, which was very good but only on the basis of
the pendency of the departmental enquiry and the criminal case against him.

6.  Inview of the aforesaid undisputed facts, the only question that remains for
adjudication is as to whether the petitioner could have been compulsorily retired
from service only in view of the pendency of a departmental enquiry.and a criminal
case against-him and whether pendency of departmental enquiry and criminal
case against an employee would justify his compulsory retirement in public interest
or would render him dead wood for the purposes of government service.

7. The law relating to compulsory retirement which is based simply on the
basis of a scrutiny of the service record and which is well settled is that compulsory
retirement is not a punishment as it does not result in any adverse consequences
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and the petitioner is entitled to and is given pens;on and all other retirement benefits
as has been held by the Supreme Court in the cases of Shyamlal v. State of
Uttar Pradesh and another, AIR 1954 ‘SC 369, Dalip Singh v. State of Punjab,
AIR 1960 SC 1305 and The State of Uttar Pradesh v. Madan Mohan Nagar,
AIR 1967 SC 1260. The parameters and- guldelmes on the basis of which such
cases have to be scrutinized and adjudged have also been laid down by the Supreme
Court in paragraph 34 in the case of Baikuntha Nath Das and another v. Chzef
. District Medical Officer, Barzpada and anoiher, (1992) 2 SCC 299 and'in
 paragraph 11 in the case of State of Gujrat v. Umedbhai M.Patel, (2001) 3-:SCC,

314. It is also a settled law that compulsory retirement is resorted to only for the

purposes of removing officers who have out lived their utility, have become dead

wood or their continnance in service is not in public interest and, therefore, the
authority while exercising its _]urxsdlctlon to compulsory retire an employee must
carefully scrutinize his entire service record and must thereafter record a conclusion -

on that basis. Ih other words, the record of the employee must indicate ‘that his
performance was.deteriorating with the passage of time or that his contlnuance in
service was not in public interest.

.8, In the present case, from a perusal of. the record of the petltioner it is'
evident that the petltloner has been awarded * 'very good' and 'excellent' grades
and that his service record was very good. It is also apparent that there were no
entries in his service record relating to his integrity and, ‘therefore, prima facie,
the impugned order of compulsory retirement finds no support from the service
record of the petitioner. . )

9.  The question as to whether an employee could be compulsonly retireéd only
on the basis of the fact that the departmental proceedings were pending against
him or in a case where criminal proceedings were pending against him came up
for consideration before this Court in the cases of Shyamlal v. State of Uttar
Pradesh and another, AIR, 1954 SC 309, State of U.P. and another v. Abhai
Kishore Masta (1995) 1 SCC 336 and State of Gujrat and another v. Suryakant
Chunnilal Shah, (1999) 1 SCC 529. In the case of Abkai Kishore-Masta (supra)
the Supreme Court quashed orders of compulsory retirement passed only on
account of dlsmplmary proceedings and held in paragraphs 7 and 8 as follows :-

"7. So far as the order of compuIsory retirement under Fundamental
Rule 56(j) is concemed, we are of the epinion that the principle enunciated
by the High Court in J.N.Bajpai v. State of U.P., 1 (1990) 8 Lucknow Civil
Decisions 149 and followed in the judgment under appeal is unsustainable
in law. It cannot be said as a matter of law nor can it be stated as an

- invariable rule, that any and every order of compulsory retirement made
under Fundamental Rule 56(j) (or other provision corresponding thereto)
during the pendency of disciplinary proceedings is necessarily penal. It
may be or it may not be. It is a matter to be decided on a verification of the
relevant record or the material on which the order is based.

v

. ®

BT




“

‘4

S.C. TANTIA Vs. STATEOFMP. 2599

8. In the State of U.P. v. Madan Mohan Nagar, AIR 1967 SC
12604t has been held by ka Constitution Bench that the test to be applied
.in such matters is "does the order of compulsory retirement cast an
aspersion or attach a stigma to the officer when it purports to retire him
" - coinpulsorily ?" It was observed that if the charge or imputation against
the officer is made the condition of the exercise of the power it must be
held to be by way-of punishment___otherwise not. In other words if it
is found that the authority has adopted an easier-course of retiring the '
employee under Rule 56(j) instead of proceedmg with any concluding
the enqulry or where it is found that the main reason for compulsorily
retiring the employee is the pendency of the disciplinary proceeding or
the leveling of the charges, as the case may be, it would be a case for
- holding it to be penal. But there may also be a case where the order of
compulsory retirement is not really or mamly based upon the charges
or the pendency of disciplinary enquiry As a matter of fact, in many
- cases, it may happen that the anthority competent to retire eompulsorlly
under Rule 56(j) and authority competent to impose the punishment in
the disciplinary enquiry are different. It may also be that the charges
communicated or the pendency of the disciplinary enquiry is only one
of the several circumstances taken into consideration. In such cases it
cannot be said that merely because the order of compulsory retirement
is made after the eharges -are commuinicated or during the pendency of
disciplinary enquiry, it is penal in nature.

10. As is apparent from a perusal of the aforesaid judgments of the Supreme
Court, the mere and sole fact of pendency of a departmental proceeding against
an employee cannot be made a basis of issuance of an order of compulsory
retirement as that would in substance amount to imposing a penalty on the petitioner
and would also be construed as an attempt on the part of the authorities to
circumvent the due procedure prescribed by the Rules for holding a departmental
enquiry. )

11. In the case of State of Gujrat and another v. Suryakant Chunnilal Shah,
(1999) 1 SCC 529, the Supreme Court set aside an order of compulsory retirement
which was based merely ot the fact that two criminal cases were pending against
the employee though his service record was good as there was no mention about
his doubtful integrity in his-service record in spite of the pendency of the criminal
cases and while doing so, held as under :-

"27. The whole exercise described above would therefore, indicate
that although there was no material on the basis of which a reasonable
opinion could be formed that the respondent had outlived his utility as a
government servant or that he had lost his efficiency and had become a_
dead wood, he was compulsorily retired merely because of his
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involvement in' two criminal cases pertaining to the grant of permits in
favour of fake and bogus institutions. The involvement of a personina -

. criminal case does not mean that he is guilty. He is still to be tried in a
court of law and the truth has to be found out ultimately by the court
where the prosecution is ultimately conducted, But before that stage is .
reached, it would be highly improperto deprive a person of his livelihood
merely on the basis of his involvement. We may, however, hasten to
add that mere involvement in a criminal case would constitute relevant .
material for compulsory retirement or not would depend upon the
circumstances of each'case and the nature of offence allegedly
committed by the employee.

28.  There being no.material before the Review Committee, inasmuch
as there were no adverse temarked in the character roll entries, the
integrity was not doubted at any time, the character roll entries
subsequent to the respondent's promotion to the post of Assistant Food
Controller (Class II) were not available, it could not come to the
conclusion that the respondent was a man of doubtful integrity nor could
have anyone else come to.the conclusion that the respondent was a fit -
person to be retired compulsorily from service. The order, in the
circumstances of the cased, was punitive having been passed for the
collateral purpose of his immediate removal, rather than in public interest,
The Division Bench, in our opinion, was justified in setting-aside the
order passed by the Single Judge and directing reinstatement of the
respondent." -7 : ' '

-

12.  From a perusal of the aforesaid judgments of the Supreme Court, it is clear
that in cases where the service record of an employee is good but he is compulsorily
retired only on account of pendency of departmental proceedings and criminal
cases against him, the order of compulsory retirement would not be an innocunous
order in. public interest but would in substance acquire the character of being a
punitive order passed for collateral purposes with a view to immediately remove
the employee by circumventing the procedure prescribed by law. The same view
has been taken by a Division Bench judgment of this Court in the case of State of
M.P.v. Laxmi Chand Awadhiya, 2002 (4) MPLJ 343 wherein this Court quashed
the order of compulsory retirement which was passed only on the basis of pendency
of departmental enquiries and criminal proceedings through the service record of
the employee was good. _ ) e .

13, In the present case as the service record of the petitioner is very good and
he has been compulsorily retired only or account of pendency of a departmental
enquiry and a criminal case against him which, even otherwise, have undisputedly
ended in his exoneration and acquittal, respectively, during the pendency of the
present petition, the impugned order of compulsory retirement, not being justified
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. on the basis of the service record, amounts to perverse and illegal exercise of

power under F.R.56(3) and is punitive and, therefore, the impugned order dated

6-1-2000 deserves to be and is hereby quashed in view of the law laid down by . -

the Supreme Court-in the aforementioned judgments.
14. Inu the present case as is seen from a perusal of the record, the petitioner

" . was initially compulsorily retired without proper application of mind and, therefore,

the order was quashed and the matter was remitted back for re-examination of
his case and all other simijlar cases by a review screening committee. Thereafter,

the respondents have again compulsorily retired the petitioner by the impugned
order without applying their mind to the service record of the petitioner which on
the face of it, does not warrant his compulsory retirement as has been held by me
in the preceding paragraph and, therefore, the petitioner has been prevented from
performing his duties and kept out of service for no fault.of his and as a resuit of
which he has been deprived of his legitimate salary and other benefits which he
would have enjoyed had the impugned order not been passed repeatedly by the
respondent-authorities without applying their mind in spite of orders by the Court.

15. Inview of the aforesaid peculiar circumstances existing in the present case,

I am of the considered view that as a consequence of quashing of the impugned
order -of compulsory retirement the petitioner would be deemed to have been in
service till the age of his superannuaﬁon and would also be entitled to and is
hereby granted full back wagés for the period during which he was kept out of
service, revised pension and all other ‘consequential benefits.

. With the aforesaid observation' the petition filed by the petitioner stands
allowed The impugned order of compulsory retirement dated 6-1-2000 is hereby
quashed. In the peculiar facts ‘and circumstances of the case there shall be no
order as to costs. .

Petition allowed.
LL.R. [2008] M. P., 2601
WRIT PETITION

* ~Before Mr. Justice S.K. Gangele .
C o : 11 July, 2008* .
- GANESH PRASAD MADAN S ’ ... Petitioner
Vs. - ’
- STATE TRANSPORT APPELLATE TRIBUNAL & ors. .. Respondents

A. Motor Vehicles Act (4 of 1939), Sections 68-B, 57(2)(3), Motor
Vehicles Act, 1988, Section 80 - Permit - While granting new permit as per the
provision of Act of 1988 afier receiving application prior publication of noficé
and further notice to the operator who have been plying their vehicles on the
route is necessary or not - Held - Not necessary - Petition allowed. (Para 12)

*W.P. No.2074/2008 (Gwaliior)
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B.  Powers of the Courts - It is well settled principle of law that court

" by way of direction cannof introduce a new clause which has been deleted by the

legislature - It would mean enacting a new law which is beyond the powers. of the
court. _ | ' (Para 12}
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AIR'1992 SC 443; AIR 1968 SC 410, AIR 1995 All 330, (2004) 6 SCC 186,
AlIR 1991 AP H (FB). .o

‘Arvind Dudawat; for the petitioner. -

R.D. Sharma,_ for the respondent No.3.

- ORDER

Annexure P/1 dated 24:04.2008 passed in revision No. 581/2007.

2. Thepetitioner is a bus operator, He is owner of a vehicle bearing registration
No. M.P.-04/HB- 9041 which is a passenger bus. The State Government vide
gazette notification dated 11.02.1991 published a scheme No. 82 under sub section
3 of section 68-B of the Motor Vehicles Act, 1939(herein after referred to as Act
of 1939). By the aforesaid scheme private operators have been permitted to ply
their vehicles on certain routes including Bhopal & Obedullaganj.

3. The petitioner applied for grant of regular permit for feeder service in
accordance with the aforesaid scheme from obedullaganj to Jawahar Chowk,
Bhopal. The application of the petitioner was rejected by the Regional Transport
Authority vide order dated 02.01.2007. Thereafier, the petitioner filed an appeal

S.K. GaNGELE, J. :~Petitioner has filed this petition challenging the ~ord§~:r-

against the aforesaid order which was régistered as Appeal No.'51/2007. The

Appellate Court allowed the appeal and remanded the case back to the authority
for consideration of grant of permit. Thereafter, vide order dated 21 .05.2007, the
petitioner has been granted permit for the route mentioned above. The permit has

been issued for the period 06.08.2007 upto 05.08.2012. -

4, Against the aforesaid order of grant of permit, the respondent No. 3 filed a
petition before this High Court which was registered as W.P.No. 136/2007 and
the same was decided by this Court vide order dated 01.10.2007. The High Court
directed the respondent No. 3 to file a revision before the State Transport Appellate
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Tribunal. Consequently, the respondent No. 3 filed a revision before the Tribunal
and vide impugned order, the Tribunal allowed the revision of the respondent No.
3 and set aside grant of permit to the .petitioner. Further, it has remanded the
matter back to the authority. The main reason for setting aside the grant of permit
by the Tribunal is that the authority who granted permit had neither given notice
to the existing operators of that route nor the aforesaid notice had been published

- prior to grant of permit to the petitioner. . _
5. Itis a fact that the respondent No. 3 did not file any objection before the
- authority at the time of grant of permit in favous-of the petitioner. The reason

mentioned by respondent No. 3 for the aforesaid is that she had no notice or
information about grant of permit because no such notice had been published.

6 Learned counsel for the petitioner submitted that the impugned order passed
by the Tribunal is against the law and against the provisions of Motor Vehicles
Act, 1988 (hereinafter referred to as Act of 1988). Learned counsel further
contended that publication of the notice or prior notice to the existing operators of -
the aforesaid route is not necessary for grant of new permit as per the provisions
of Act of 1988, In support of his contentions, learned counsel relied on the Judgment
of Hon'ble the Supreme Court in Mithilesh Garg, etc. etc., Vs. Union of India
and Others efc. etc. reported in AIR 1992 S.C. 443.

7.  Contrary to this, learned counsel for the respondent No. 3 submitted that

the-petitioner was not entitled for grant of permit under the scheme because his -
vehicle was more than three years old. It has further been stated that the right of
the respondent No. 3 has been affected badly because the petitioner has been
given three minutes before timing to the respondent No. 3. Hence, as per rule of
natural justice the respondent No. 3 is entitled notice and opportunity of hearing.

 In support of his contentions learned counsel relied on the following Judgments :

a) AIR 1968 Supreme Court 410 ( Lakshmi Narain Agarwal Vs. The
State Transport Authority, U.P. & Another. ) .

b) AIR 1995 ALLAHABAD 330 ( Smt. Munni Devi and Others Vs.
Regional Transport Authority & Another) S

c) (2004) 6 Supreme Colrt Cases-186.( Collector of Central Excise,
Calcutta Vs. Alnoori Tobacco: Products and Another)

.8.  From the facts of the pé;_;e, it is clear that the question for determination

before this Court in the presént case is whether while granting new permit as per
the provisions of Act of 1988 after receiving application prior publication of notice
and further notice to the operators who have been plying their vehicles on the
route is necessary or not? It is fact that the respondent No. 3 did not submit any
objection at the time of grant of permit to the petitioner. Respondent No. 3 stated
before the Tribunal that she had no knowledge about grant of permit to the
petitioner. It is also a fact that respondent No. 3 has also been granted permit of
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the route and the petitioner has been granted permit before timing of the respondent.
No. 3-As per the provisions of the Act of 1988, there is no right in favour of the -

existing transpoi*tiopérator's‘to file objections in case of grant of new permit.
Although there ‘was a provision to this effect in the carlier Act of 1939. The

relevant provision in"old Motor Vehicles Act, 1939 was in section 57 (2) (3) after

ameridment ig.'ihe new Motor, Vehicle Act, 1988 there is no such, provision in
'section 80 of theAct’'of 1988, . B . .

9. Hon'ble the Supre_me,Coliﬁ; in Mithilesh. 'Garg. etc. etc., Vs. Union of

India and Others efc. efc. reported in AIR 1992 Supreme Court 443 has .

_considered in detail the aims and object of reviewing the Act of 1939 and
summarized the history as under : . :

3. A Working Group was, therefore, constituted in January, 1984 to
review all the provisions of the Motor Vehicles Act, 1939 and to submit
. draft proposals for a comprehensive legislationto replace the existing
~- Act. This Working Group took into’ account the suggestion and -
- .> recommendations earlier made by various bodies and institutions like
Central Institute of Road Transport Automotive Research Assaciation
of India, and other transport organizations including the manufacturers * . -
and. the general public. Besides; obtaining comments of State
Governments on the recommendations. of the Working Group, these
were discussed in a specially convened meeting of Transport Ministers
of all States and Union Territories. Some of the more important -
. . modifications so suggested related for taking care of- .

GV 211, R

(c) the greater flow of paésenger and freight with the least impediments
so that islands of isolation are not created leading to regional or local-
imbalances; : ' :

G R et et |
(e) simplification of procedure and policy liberalization for private sector
operations in-the road-transport field; and - L

(3] Cerereeveieea. ra Nt eeeenrrh e e e e rnaens feveeae : ; )

The proposed legistation has been prepared in the light of the above .
background. Some of the more important provisions of the'Bill provide -
for the following matters, namely:- - -

(@) to () e e e, , , .
(g} liberalized schemes for grant of stage carriage permits. on non- -
nationalized routes, all-India tourist permits and also national permits
for goods carriages ........................._..

() to (1)
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4. Chapter V of the Act - substitute for Chapter IV of the old Act -
consisting of Sections 66 to 96, provides for 'control of transport
vehicles'. Sections 71, 72 and 80, to the relevant extent, are reproduced
as under: e T

"71. Procedure of Regional Transport Authority in considering
application for stage carriage permit.- (1) A Regional Transport Authority
shall, while considering an application for a stage carriage permit, have
regard to the objects of this Act: :

Provided that such permit for a route of fifty kilometers or less shall be
granted only to an individual or a State transport undertaking.

(2) A Regional Transport Authority shall refuse to grant a stage carriage’
permit if it appears from any timetable furnished that the provisions of
this Act relating to the speed at which vehicles may be driven are likely
to be contravened: £ '

Provided that before such refusal an oppottunitjr shall be given to the
applicant to amend the time-table so as to conform to the said provisions.

(3) (a) The State Government shall, if so directed by the Central

~ Government having regard to the number of vehicles, road conditions

and other relevant matters, by notification in the Official Gazette, direct

_ a State Transport Authority and a Regional Transport Authority to limit

the number of stage carriages generally or of any specified type, as

. may be fixed and specified in the notification, operating on city routes-

in towns with a population of not less than five 1akhS..oveeeees cosneens

(4) A Regional Transport Authority shall not grant more than five stage
carriage permits to any individual or more than ten stage carriage permits
to any company (not being a State transport undertaking).

(5) In computing the number of permits to. be granted under sub-section
(4), the permits held by an applicant in the name of any other persons
and the permits held by any company of which such applicant is a director
shall also be taken into account. .

* 72." Grarit -of stage carriage permits-(l') Subject to the provisions of

Section 71, a Regional Transport Authority may, on an application made

to it under Section 70, grant a stage carriage permit in accordance with
the application or with such modifications as it deems fit or refuse to

grant such a permit: i

Provided that no such permit shall be granted in respect of any route or
area not specified in the application. T

80. Procedure in applying for and granting permits,- (1) An application

- for a permit of any kind may be made at any time.
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(2) A Regional Transport Authority shall not (;rdinarﬂy refuse to grant '
an application for permit of any kind made at any time under this Act:

Provided that the Regional Transport Authority may summarily refuse
the application if the grant of any’ permit in accordance with the
application would have the effect of Increasing the number of stage
carriages as fixed and specified in a notification in the Official Gazette
under clause (a) of sub-section (3) of Section 71 or of contract carriages
as fixed and specified in a notification in the Official Gazetté under
clause (a) of sub-- section (3) of Section 74:

Provided further that where a Regional Transport Authority refuses an

- application for the grant of a permit of any kind under this Act it shall

give to the applicant in writi g its reasons for the refusal of the same
and an opportunity of being heard in the matter." :

5. A comparative reading of the provisions of the Act and the old Act

makes it clear that the procedure for grant of permits under the Act
has been liberalized to such an extent that an intended operator can get
a permit for asking irrespective of the number of operators already in
the field. Under Section 57 read with Section 47(1) of the old Act an
application for a stage carriage permit was to be published and kept for
inspection in the office of the Regional Transport Authority so that the
existing operators could file representations /-objections against the said
application. The application, along with objections, was required to be
decided in 2 quasi-judicial manner. Section 47(3) of the old Act further
permitted the imposition of limit on the grant of permits in any region,
area or on a particular route. It is thus obvious that the main features of
Chapter IV "control of transport vehicles” under old Act were as under:

1. The applications for grant of permits were published and were made
available in the office of the Regional Transport Authority so that the
existing operators could file Tepresentations; ’

2. The applications for grant of Permits along with the representations
were to be decided in quasi judicial manner; and

3. The Regional Transport Authority was to decide the. applications for
grant of permits keeping in view the criteria laid down in Section 47(1)
and also keeping in view the limit fixed under Section 47(3) of the Act.
An application for grant of permit beyond the limited number fixed under
Section 47(3) was to be rejected summarily,

6. The Parliament in its wisdom has completely effaced the above
features. The scheme envisaged under Sections 47 and 57 of the old
Acthas been completely done away with by the Act. The right of existing
operators to file objections and the provision to impose limit on the

X
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number of permits have been taken away. There is no similar provision
to that of Section 47 and Section 57 under the Act. The Statement of
Objects and Reasons of the Act shows that the purpose of bringing, in
the Act was to liberalize the grant of permits. Section71(1) of the Act
provides that while considering an application for,a stage carriage permit
the Regional Transport Authority shall have regard to the objects of the
Act. Section80(2), which'is the harbinger of Liberalization, provides
that a Regional 'Transport Authority shall not ordinarily refuse to grant-
an application for permit of any kind made at any time under the Act.
There is no provision under the Act like that of Section 47(3) of the old
Act and as such no limit for the grant of permits can be fixed under the
Act. There is, however, a provision under Section 71(3) (a) of the Act
under which a limit can be fixed. for the grant of permits in respect of
the routes which are within a town having populatlon of more than five
lakhs.”

10. It is clear from the aforesaid provisions as quoted by Hon'ble the Supreme
Court that in amended Motor Vehicles Act of 1988, ‘the Parliament in its wisdom
has completely done away the right of the existing operators to file" objections.
The Hon'ble Supreme Court further held in the above Judgment that by the aforesaid
amendment the right of the - existing transport operators to carry out professmn
under Article- 19 (1) (f) & (g) has not been affected.

11. A full Bench of Andhra Pradesh High Court in The Secretary, Regzonal'
Transport Authority, Guntur and Another, etc. Vs. E.Rama Rao and Others
efc. reported in AIR 1991 Andhara Pradesh page 11 has considered the point of
prior publication and gwmg notice to the existing operators in the event of grant of
new permit as per the provisions of Act of 1988 arid held as under _:

“The provisions of . 71 and S, 80 in the new Act as compared with Ss.
47 and 57 of the old Act clearly define the limits of the restrictions to .
be imposed in public interest under Art. 19(6) and therefore, the R.T.A.
while exercising powers under the new Act, has necessarily to bear in
mind those restrictions and cannot impose any other restrictions in the
context of Art. 19(6), that were statutorily imiposed earlier by Ss 47
and 57 of the old Act. The Statement of Objects and Reasons of the
New Act clearly states that the Act proposes to liberalize the grant of
permits. In such a situation, it is, not open to the High Court to imply
and read into the new Act, the same provisions which have been
deliberately and expressly omitted. The new applicants for grant of
stage carriage permits are obviously exercising their fundamental right
under Art. 19 (1) (g) to carry on their occupation, trade or business.
Such a fundamental right can, no doubt be restricted by an existing law
or a new law, by the imposition of reasonable restrictions in the interest
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_ of the general public under Art. 19(6). It is for Parliament from time to
time to define the limits upto which the said fundamental right under
Art. 19(1)(g) can be reasonably restricted. Under the old Motor Vehicles
Act, 1939 the restrictions included one which enabled an existing operator
to represent and also to be heard in opposition. That restriction has
now been deliberately removed and thereby the fundamental right of
the applicant is not now as restricted as, it was before the new Act.
Further an existing operator cannot be said to suffer any legal injury if
a new rival operator is proposed to be introduced. These being the
factors governing the situation the Parliament intended to negative any
right to the existing operators either to submit their representations or
to a right to a hearing under S. 71(1) or S. 80(2) of the new Act. It is
therefore not open to the Court to imply principles of natural justice and .

- add further restrictions than what Parliament considered sufficient,
according to its new legislative policy.” '

12. It is clear from the aforesaid prin¢iple of law laid down by the Hon'ble
Supreme Court and Full Bench of Andhara Pradesh High Court that as per the
provisions of Motor Vehicles Act, 1988 prior publication of notice and giving
opportunity of hearing to the existing operators at the time of grant of new permit
is not necessary. It is a fact that the application filed by the petitioner was affixed
on the notice board of the Regional Transport Authority. In such circumstances,

the direction issued by the Tribunal vide 1mpugned ‘order for publication and giving

notice to the existing transport operators in the event of grant of new permit is
contrary to law. It is also contrary to the intention and object of the Parliament
because similar provision which was in Act of 1939 has been deleted in the new
Act of 1988. It is a well settled principle of law that Court by way of direction
cannot introduce a new clause which has been deleted by the Legislature. It
would mean enacting new law which is beyond the powers of the Court. No
other point has been considered by the Tribunal in remanding the case back to the
authority, hence, the points raised by the learned counsel for the respondent'No 3
with regard to age of the vehicle and timings cannot be considered in this writ
petition. The respondent No. 3 is at liberty to file appropriate proceedings with
regard to aforesaid objection in accordance with law.

13. Consequently; petition of the petitioner is allowed. The lmpugned order
Annexure P/1 dated 24. 04 2008 is hereby quashed.

14. No order as to cost
Petition allowed.

3]

in

o




nd 4

& \

VISHNU VAKIL Vs. STATEOF M P T e

L.L.R. [2008] M. P., 2609
WRIT PETITION
Before Mr. Justice Shantanu Kemkar

. 16 July, 2008* _
VISHNU VAKIL . ... Petitioner

- Vs. .
STATE OF M.P. & ors. ' .. Respondents

Constltutlon, Article 226, Civil Servnces (Pension) Rules, M.P. 1976,
Rule 9 - Service Law - Recovery by way of issuance of R.R.C. after retirement of
employee - Allegation that while employee was posted as store keeper some articles
were found missing and employee accepted the shortage of articles - Allegation
not proved as department failed to produce any document - No adjudication of
recovery by way of departmental or judicial proceeding - Held - Issuance of
RR.C. jfor recovery without departmental or judicial proceeding, not sustainable
- RR.C. quashed - Petition allowed. (Paras 7, 8 & 9)

dfamm, sq=eg 208, Rufaw War (@w=) fraw, #n. 1976, faw o —
Aar faftr — &g B Jatafy & g aRAaRL R oEh — aRY fF o9

FHANY TR BIR @ WY A TR0 o1 BB gy B9 I T8 AN oHun) 3 awgel B

T WieR B — AR WG T g7 D T $IE e 99 1 § arwe
e ~ fawriig a1 e Sridr  aqell @1 o1 ~gE-facfa w2 - affaiRa -
it @ e i @ RET el 9 IRARE. BT W R ST Rew -
A T — IRARAL. ARrEfded — aiftT FeR |
Case referred :

2002 RN 419,

D.M. Kulkarni, for the petitioner.

M.S. Dwivedi, Panel Lawyer, for the respondents.

ORDER

Suantanu KEMKAR, J. :~The petitioner a retired Upper Division Clerk from
the Public Works Department of the State of Madhya Pradesh, has filed this
petition seeking quashment of Revenue Recovery Certificate (for short ‘RRC’)

* dated 27.09.2001 (Annexure P/I) issued against him by 4th respondent Tahsildar,

Burhanpur for the recovery of Rs. 65,580/-

2. Briefly stated, on attaining the age of superannuation on 30.09.91, the petitioner
was retired from the Public Works Department. The Executive Engineer
deducted a sum of Rs.68,575.20 Paise from the petitioner’s G.P.F. account. Feeling
aggrieved the petitioner had filed O.A. No. 684/93 before the Madhya Pradesh
State Administrative ‘tribunal Bench at Indore (for short” the tribunal™). The said
O.A. was allowed by the tribunal vide dated 8.4.94 and the recovery was set

*W.P. No.6479/2006 (Indore)
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aside observing further that allowing of the O.A. and setting-aside the order of
recovery will not be a bar for the recovery according to the law and procedure.

3.  Thereafter, Tahsildar, Burhanpur issued the aforesaid RRC (Annexure
P/1). Aggrieved, the petitioner approached to the tribunal in OA No. 1286/01. On
abolition of the tribunal, the O.A. was transferred to this Court and was
renumbered as WP No. 9148/03. The said WP No. 9148/03 was dismissed as
withdrawn vide order dated 16.02.2006 passed by. this Court with a liberty to the
" petitioner to file a fresh petition making appropriate pleadings to challenge the
" RRC. According to the said liberty, the present petition has been filed.

4. The case of the petitioner is that it is after more than 10.years of his
retirement, the RRC for the recovery of amount of Rs,65,580/- has been issued
against him. According to him, no recovery could be effected invoking provisions
of Land Revenue Code, 1959 (for short 'the Code'). -He submits that the only
mode prescribed for recovery under the service rules in such circumstances is

under rule 9 of the Madhya Pradesh Civil Services (Pension Rule), 1976 (for -

short, ‘the pension rules’), His further case is that before issnance of RRC the
respondents have failed to follow the principles of natural justice in as much as no
opportunity of hearing was ever given to the petitioner.

5. The respondents filed the reply and have stated that while the petitioner was
posted as store keeper some articles were found missing, therefore, the recovery

was ordered. According to the respondents, the petltloner accepted the shortage -

in the articles of the storés and, therefore, the recovery has nghtly been ordered
by way of RRC.

6. Having heard learned counsel for the parties in my view the petition deserves
to be allowed. The petitioner was retired from service in the year 1991. Thereafter,
the recovery made from GPF account of the petitioner was set aside by the tribunal
on 8.4.94. No action for the alleged recovery was taken for such a long period,
now vide RRC dated 27.09.01 (Annexure P/I) the respondents have taken action
for the recovery of the amount by invoking Section 146 of the Code. The amount
sought to be recovered from the petitioner is not the arrears of the land revenue
and as such the same is not recoverable by invoking the provisions of Code.
There is no adjudication by way of any departmental or judicial proceedings
about the liability or ascertainment of quantum of the alleged shortage in the stores
department.

7. The plea taken by the respondents that the petitioner had accepted the
shortage and therefore recovery by way of RRC is justified also has riot been
substantiated by the respondents by producing any document in support, therefore,
the averment of the respondents in this regard has no base. The respondents did
not invoke rule 9 of the pension rules nor filed a civil suit for the said recovery
from the petitioner. Having not done so, the respondent cannot invoke the provisions
of the Code and issue RRC against the petitioner for the recovery of the said amount.

-
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. 8. Alearned Single Judge of this Court in the case of Kuldeep Gupta v's State

of M.P. and others. (2002 RN 419) had occasion to deal with similar facts and it
has been held in the case of Kuldeep Gupta (supra) that recovery of amount of
defalcation being not the amount of the land revenue cannot be recovered under
the provisions of the Code. It has also been held that the amount due from an
employee against excess payment made by him in the discharge of his duties can
not be recovered as arrears of the land revenue.

9. Having regards to the aforesaid, the impugned action of issuance of RRC
in the year 2001 by the respondents for the alleged recovery of the period prior to
30.09.1991 without there being any departmental enquiry or judicial proceedings,
cannot be sustained. The amount sought to be recovered is not recoverable under
the provisions of the Code.

10. Accordingly, the petition is allowed. The impugned ‘RRC (Annexure P/1) is
quashed. No orders as to costs:
' Petition allowed.’

———————

LL.R. [2008] M. P., 2611
WRIT PETITION
Before Mr. Justice S.K. Gangele

28 July, 2008*
CHITRAREKHA (SMT)) . ... Petitioner
Vs, .‘ : . | : :
VIRENDRA KUMAR SHARMA & anr. , ... Respondents

Civil Procedure Code (5 of 1908), Section 34, Constitution, Article 227
- Interest ~ Trial court awarded interest at rate of 18% p.a. from the date of
institution of suit till realisation without recording a finding that the loan
transaction was a commercial transaction - Held - Trial court has no jurisdiction
to award interest at the rate of 18% p.a. after judgment and decree upto
realisation of amount - Upto that extent decree passed by trial court is a nullity -
Objection can be raised at the stage of execution and also proceeding under
Article 227 of the Constitution - If decree is nuility upto that extent cannot be
executed - Petition allowed. (Para 12)
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*W.P. No.5917/2006 (Gwalior)
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Cases referred :

AR 1994 P&H 98, AIR 1954 SC 340 AIR 1970 SC 1475, Division Bench
of Bombay High Court.

I'C. Singhal, for the petitioner.

Rajendra Jain, for the respondent No.l.

P.C. Chandil, as amicus curiae. -
ORDER.

S.K. GANGELE, J. :~Heard on I.A. No, 10288/08 for taking certain documents
on record.

The app]jcaﬁoﬁ is allowed. .
2. .- . Because the petitioner has challenged the order passed in execution

proceedings hence with the consent of parties the case is disposed of finally.

3. Plaintiff - respondent No. 1, Virendra Kumar Sharma, filed a civil suit against
the petitioner - defendant No.1 for recovery of an amount of Rupees Two Lakhs
with interest at the rate of 18 % per annum. He pleaded that the defendants had
taken a loan for their personal use on 01.11.1999. In consequence thereof a
promissory note was executed. Defendants also agreed to pay interest at the
rate of 18 % per annum on the loan amount. However, inspite of that the
defendants did not pay the aforesaid amount. Defendants denied the execution of
promissory note and taking Joan. They pleaded that plaintiff authored a.forged
document. The trial Court after recording the finding that defendants had taken a
loan of Rupees Two-Lakhs passed a decree of an amount of Rupees Two Lakhs
with interest at the rate of 18 % per.annum from the date of institution of the suit
i.e. 08.08.2002. Plaintiff filed an execution proceedings for execution of the
aforesaid decree. During execution proceedings the petitioner -"defendant No.1
deposited an amount of Rs.40,000/- on 24.03.2006 and Rs.2,36,000/- on 01.07.2006
calculating the interest at the rate of 6 % per annum. The Executing Court did not
satisfy with the amount and issned notification for auction of the property of the
petitioner on the ground that petitioner did not deposit the amount as per the rate
of interest of 18 % per annum

4. Learned counsel for the petitioner and Amicus Curiae, Mr. P.C. Chandil,
appointed by the Court have submitted that the trial Court committed an error of

law and jurisdiction in awarding interest at the rate of 18 % per annum. As per ~

the provisions of Section 34 of the Code of Civil Procedure the Court had no
jurisdiction to award interest more than 6 % per annum and to that extent judgment
and decree are nullity and the Executing Court has power to refuse execution of
the decree upto that extent. Contrary to this, learned counsel for respondent No.1
has submitted that a decree has been passed. The petitioner did not file any
appeal against the judgment and decree, hence it became final and the trial Court
has no power to go beyond the decree.

¥ 7
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5. ‘Undisputed facts of the case are that the trial Court passed a decree in
favour of the plaintiff of Rupees Two Lakh with interest at the rate of 18 % per
annum from the date of filing of the suit i.e. 08.08.2002, The decree has been
passed in Civil Suit No. 3-B/2002 by Third Additional District Judge, Gwalior,
copy of the judgment has been filed by the petitioner alongwith an application for
taking documents on réecord. It is clear from the judgment of the trial Court, as
stated above in this order that the case of the plaintiff before the trial Court was
that defendants had taken loan for their own personal purpose and business of

" Rupees Two Lakhs and executed a promissory, note of Rupees Two Lakhs with a

condition to pay interest at the rate of 18 % per- a_nnu.m

6.  The plaintiff, Virenidra Kumar Sharma, in his deposition clearly stated that
defendants had taken a loan of Rupees Two Lakhs. He stated that there was
need for the money. Same facts have been stated by Mr. K .C. Jain, (PW-2),
plaintiff's witness. The trial Court in para 12 of its judgment has recorded a
finding that the defendants had taken a loan of Rs. Two Lakhs on 01.11.1999 and
executed a promissory note. It was a condition in th promissory note to pay
interest at the rate of 18 % per annum but defendants did not pay the loan. There
is no finding of the trial Court that the-loan was taken for business purpose.
Contrary to this, the pleadings of the plaintiff was that the loan was taken by the
defendants for their personal and business purpose. The Plaintiff did not discharge

. the burden of proof that the.loan 'was for business purpose neither there is a

finding to this efféct by thé trial Court that defendant had taken a loan for business
purpose.

7. Section 34 of the Code of Civil Procedure gives power to the Court for
awarding interest at the rate as has been fixed in this section, which reads as

- under-:-

"34. Interest .- (1) Where and in so far as a decree is for the payment
of money, the Court may, in the decree, order interest at such rate as
the Court deems reasonable to be paid on the principal sum adjudged,
from the date of the suit to the date of the decree, in addition to any
interest adjudged on such principal sum for any period prior to the
institution of the suit, (with further interest at such rate not exceeding
six per cent. pr annum, as the Court deems reasonable on such principal
sum), from the date of the decree to the date of payment or to such
earlier date as the Court thinks fit: ‘

(Provided that where the liability in relation to the sum so adjudged
had arisen out of a commercial transaction, the rate of such further
interest may exceed six per cent. per annum, but shail not exceed the
contractual rate of interest or where there is no contractual rate, the
rate at which moneys are lent or advanced by nationalised banks in
relation to commercial transactions.
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.Explanation I .- In this sub-section, "nationalised bank" means 2
corresponding new bank as defined in the Banking Companies
(Acquisition and Transfer of Undertakings) Act, 1970 (5 of 1970).
Explanation II .- For the purpose of this section, a transaction is a
commercial transaction, if it is connected with the industry, trade or
business of the party incurring the liability.) '

(2) Where such a decree is silent with respect to the payment of further
- interest (on such principal sum) from the date of the decree to the date *
of payment or other earlier date, the Court shall be deemed to have
refused such interest, and a separate suit therefor shall not lies."

8. It is clear from the aforesaid section that the Court has no jurisdiction to
award further interest at the rate not exceeding 6 % per annum on principal sum,
if the loan is not for business purpose. However, as per the proviso of section 34
"CPC the Court can award further interest more than six per cent per annum or at
the agreed rate at the contractual rate or at the rate fixed by the nationalised
banks for commercial transactions if the transaction is commercial one.

9. Inawarding interest at the rate of 18 % per annum as has been awarded by
the trial Court from the date of institution of the suit upto the date of decree and
thereafter future it was obligatory on the part of the Court to record a finding that
the transaction was a commercial one because the trial Court has no jurisdiction
to award interest after pronouncement of decree more than 6 % per annum-if the

transaction is not a commercial one. In the present case, there is no finding recorded

by the trial Court that the transaction is a commercial one.

10. A Division Bench of High Court of Punjab and Haryana Jagdish Chander
v. Punjab National Bank, AIR 1994 Punjab & Haryana 98 has held as under,
with regard to power of the Court in awarding interest if transaction’ is not a
commercial transaction :-

"4.  Inview of the authoritative pronouncement it is no more open to
exception that under Section 34 of the Code future interest exceeding 6
per cent per annum can be granted if liability adjudged has arisen out of
commercial transaction and in no event it shall exceed the contractual
rate of interest, and if the contractual rate of interest is not established
the Court can grant interest at a rate allowed by the nationalised bank
in relation to commercial transactions. The Court seized of the suit has
to come to a conclusion that the money was advanced in a commercial
transaction and once it so holds the case will be squarely covered under
Ist proviso to 8. 34 of the Code. If the liability sought to be imposed
does not arise out of a ¢commercial transaction where the loan was
advanced to an agriculturist for purpose of mechanising cart or somewhat
identical purposes, it cannot be said that the loan was connected with
commercial. transaction. In Krishan Lal v. State Bank of Patiala,

i,
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1990 (I) 97 Pun. LR 132 while interpreting the proviso read with
Explanation II of S. 34 of the Code observed thus :-

"The proviso, read with Explanation (1]) ;of 8. 34 as reproduced above,

. would not apply to the facts of the case in hand. The loan of Rs.5000/- for
the purchase of a mechanised cart, cannot be remotely connected with a
commercial transaction, connected with the industry, trade or business of
.. the party incurring liability. As ruled in Siri Chand’s case (1988 () 93
. Pun. LR 473) (supra), it is the jurisdiction of the Court to pass an order for
. grant of future interest at the time of passing the decree and if such an
order is passed Which is ‘beyond the jurisdiction of the Court, same could

be nullity and objection to that effect can be taken in execution proceedings.
To the exfent, as stated above, the decree of the Civil Court cannot be

executed against the judgment-debtor (petxtloner) :

A Division Bench of Bombay ngh Court has held as under, with regard to
commercial transaction :-

"There is a clear distinction between the profession on one hand and

_ industry, trade and business on the other. - While dealing with the
'commercial transaction” for the purpose ‘of Section 34, CPC the
Legislature has not used the word 'profession’ along with the words,
'industry', ‘trade’, or 'business’. The commercial transaction which are
strictly connected with the industry, trade, or business alone are included
for the purpose of $.34, CPC as provided in Expln.2. Though the -
"commercial transaction" is inciusive of 'Industry, trade and business"”,
but it is exclusive of "profession”. The fact that the Legislature has
not included the word "profession” along with the words "industry, trade
and business" to. specify the "commercial transactlon cannot be 1gnored
The proviso to S.34, C.P.C. will, therefore not govern the cases where -
the Joan is advanced for the 'profession' or for "professionat transaction".
The construction of hospital.cannot be said to be profit-oriented, unless
there is evidence to hold it so. The construction of a hospital can be
service-oriented and not necessarily profit-oriented. The loan advanced
by Bank for construction of hospital is therefore not a commercial
transaction, Awarding future interest at the rate of 6 % P.A. cannot be
said to be in contravention of the provisions of S. 34, C.R.C."

11. Hence, as per the provisions of section 34 of the Code of Civil Procedure
and the law laid down by the various High Courts stated above the decree passed

" by the trial Court awardmg interest at the rate of 18 % per annum upto thedate of

realisation of the amount is without jurisdiction..

Hon'ble the Supreme Court in Kiran Singh and others v. Chaman Paswan
and others, AIR 1954-SC 340 (Para 6) has held-as under with regard to the
decree and judgment passed by the Court without jurisdiction :-
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"(6) The answer to these contentions mmist depend on what the position
in law is when a Court entertains a suit or an appeal over which it has
no jurisdiction, and what the effect of section 11 of the Suits valuation
Act is on that position. It is a fundamental principle well-established
that a decree passed by a Court without jurisdiction is a nullity, & that
its invalidity could be set up whenever and wherever it is sought to be
enforced or relied upon, even at the stage of execution and even in
collateral proceedings. A defect of jurisdiction, whether it is pecuniary .
or territorial, or whether it is in- respect of the subject-matter of the
action, strikes at thje very authority of the Court to pass any decree,
and such a defect cannot be cured even by consent of parties. If the
question now under consideration fell to be determined only on the
application of general principles governing the matter, there can be no
doubt that the District Court of Monghyr was 'coram non judice’, and
that its judgment and decree would be nullities. The question is what is
the effect of section 11 of the Suits Valuation Act on this position."

" The Hon'ble Supreme Court in Vasudev Dhanjibhai Modi v. Rajabhai
Abdul Rehman and others, AIR 1970 SC 1475 (Para 7) has held as under :-

"7. When a decree which is a nullity, for instance, where it is passed
without bringing the legal representatives on the record of a: person
who was dead at the date of decree, -or against a ruling prince without
a certificate, is sought to be executed an objection in that behalf may
be raised in a proceeding for execution. Again, when the decree is
made by a Court which has no inherent jurisdiction to make it, objection
asto its validity may be raised in an exccution proceeding if the objection
appears on the face of the record: where the objection as to the
Jurisdiction of the Court to pass the decree does not appear on the face
of the record and ;requires examination of the questions raised and
decided at the trial or which could have been but have not been raised,
the executing Court will have no jurisdiction to entertain an objection as
to the validity of the decree even on the ground of absence of Jurisdiction.
In Jnanendra Mohan Bhaduri v. Rabindra- Nath Chakravarti, 60
Ind App 71 = ( AIR 1933 PC 61) the Judicial Committee held that
where a decree was passed upon an award made under the provisions
of the Indian Arbitration Act, 1899, an objection in the course of the
execution -proceeding that the decree was made without jurisdiction,
since under the Indian Arbitration Act, 1899, there is no provision for
making a decree upon an award, was competent. That was a case in
which the decree was on the face of the record without Jjurisdiction."

12, Hence. tn my opinion, the trial Court had no jurisdiction to award interest at
the rate of 18 % per annum after the judgment and decree upto the realisation of

4
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the amount. Up to that extent the decree passed by the trial Court is a nullity and
this objection can be entertained in the execution proceedings and also proceedings
under Article 227 of the Constitution because if a decree is a nullity upto that
extent the decree cannot be executed. Hence, the Executing Court has committed
an error of jurisdiction in issuing the auction proceedings with regard to attachment
of house of the petitioner. It is an admitted fact that the petitioner has already
. deposited an amount of Rs.2,76,000/- and that is pnma facie sufficient with regard
to realisation of the loan amount.

13. Consequently, petmon of the petmoner is allowed. Impugned order Annexure
P-1 dated 01.11.2006 is hereby quashed. The Executing Court may proceed as
per observations made by this Court above.

14. This Court appreciates the Assistance provided by learned Amicus Curiae.

15. No order as to cost.
: Petition allowed.
LL.R. [2008] M. P, 2617

APPELLATE CIVIL
Before Mr. Justice N.K. Mody

22 November, 2007*
"SAUDARABAI (SMT.) ... Appellant
Vs. = . . B .
SHRI RAM RATAN ‘ ... Respondent

Guardians and Wards Act (8 of 1890), Sections 7, 25, Hindu Minority
and Guardianship Act, 1956, Section 6(b) - Custody of minor illegitimate child
- In case of illegitimate boy or an illegitimate unmarried girl - The mother, and
thereafter, the father is natural guardian - Boy living with mother and getting
education - Mother willing 1o keep son - Son also feels comfortable with mother
- Held - In case of guardianship of minor child, the paramount consideration is
welfare of the child - Son will reside with mother the natural guardian - Appeal
allowed. (Paras 7 & 8)

WEs IR ufawea afefgw (1890 &1 8), aIRW 7, 25, fesg WTwAaIaT
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Heeralal Jain, for the appellant.

P.S. Pawar, for the respondent.

*F.A. No.409/2006 (Indore)
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JUDGMENT

. N.K. Moby, J. —Bemg aggrieved by the order dated 25/03/2006, passed
by IInd Additional District Judge, Indore, in Guardian Case No .46/2005, whereby
the application filed by the respondent under the provisions of Hindu Minority and
Guardlanshrp Act, 1956 (which shall be referred hereinafter as Act) for the custody
of minor child Dinesh was allowed and the appellant was directed to give the
custody'to the réspondent, the present appeal has been filed. '

2. Short facts of the case are that the respondent filed an application before
the learned Court below alleging that the respondent was married with one Ashabai,

but she was suffering with some mental disease and is under treatment and is

bemg looked after by her father. It was alleged that thereafter the appellant came
in contact with the respondent and out of the friendly relation between the
respondent and the appellant, appellant gave birth to-a daughter, who expired.
Theéreafter, appellant gave birth to a son Dinesh, who is aged 10 years
approximately. It was alleged that appellant is living separately and appellant is
not taking proper care of her son Dinesh. It was further alleged that respondent is
a teacher and respondent is in a position to take better care of Dinesh. It was

prayed that the appellant be dn'ected to handover the custody of Dinesh to .

respondent.

3. The apphcatlon ‘was opposed by the appellant on various grounds After

holdlng summarily i mquiry by the impugned order learned Court below directed
appellant to handover the custody of Dinesh to the respondent, against which
present appeal has been ﬁled

4. Learned counsel for the appellant submits that the order passed by the

Court below is illegal and deserves to be set aside. Learned counsel submits that -

as per the case of the respondent Dinesh is illegitimate son of the appellant and in
case where the son is illegitimate, the proper guardian under the law is the mother
and not the father. Learned counsel further submits that respondent is not in a

position to maintain the expenses of Dinesh, as respondent himsélf has stated in

the case relating to maintenance that-respondent is havmg a Iarge family and is
unable to maintain,

5. Learned counsel for respondent submits that' respOndent isa teacher and is :_

posted in a village of Tehsil Depalpur. Learned counsel submits that the respondént
is financially in sound position and can take care of son Dinesh, Dinesh is present
in the Court, who is aged 10 years and states that he is studying in Class [Vth in
Shashkiya Madhyamik Vidhyalaya Gunawad, Tehsil Badnagar, District Ujjain,

Dinesh further states that he wants to live with his mother, who is appellant herein.

6.  From perusal of the order it is evident that learned Court below has held
that as per Section 6(a) of the Act, in case of a boy or unmarried girl the father
and after him the mother are the natural guardian.

=}
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7., From perusal of the application filed by the respondent before learned Court
below and also the statement given by the respondent before the Court below it is
evident that it is Ashabai, who is wedded wife of respondent and not the appellant.
Respondent himself has stated that out of friendly relationship between the parties
Dinesh bom. In the facts and circumstances of the case the status of Dinesh is of
a illegitimate son, In such a situation it is sub Section (b) of Section 6 of the Act
which is apphcable according to which in a case of illegitimate boy or illegitimate
unmarried glrl the mother is the natural Guardian and thereafter the father,

"8.  Since Dineshis illegitimate boy and is in custody of mother / appellant, who
is present in the Court and shows her willingness to kept her son Dinesh and
Dinesh also feels comfortable with her mother and is also getting education,
therefore, this' Court is-of the opinion that Dinesh is in the custody of his natural
guardian. While deciding the application filed under the prowsmns of Guardianship
Act, while question of guardianship of minor child is required to be decided,
paramount consideration is welfare of the child. Position of law is also in favour
of appellant :

-9, " In view of this in the opinion of this Court learned Court below committed
error in allowing the application filed by the respondent. Thus, the appeal filed by
the appellant stands allowed. Order impugned herein passed by the learned Court

" below stands set aside holding that Dinesh shall reside under the Guardianship of

. _.mother, who is appe]lant No order as to costs.

10.  With the aforesaid observatlons appeal stands d15posed of. No order as to
costs, !
Appeal disposed of.
'LL. R. [2008] M. P, 2619
APPELLATE CIVIL
Before Mr. Justice NK. Mody

: _ 16 January, 2008* -
"MANAK CHAND JAIN . ' ... Appellant
Vs. N
PUKHRAJ BAI (SMT.) & anr. : .. Respondents

A, Ewdence Act (1 of 1872), Section 102 - Mother & sister of deceased
ﬁ!ed suit to recover debt due fo deceased against debtor/defendant -Defendant
came with the case that no transaction between the parties and cheque was issued
in securily for debt given to one Narayan - Defendant failed to discharge burden
fo prove that there was no liability - Held Trial court rightly granted decree -
Appeal dismissed. : (Para 11)
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*F.A. N0.285/2007 (Indore)
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B. Succession Act (39 of 1925); Sections 213 214 . Proof of
representative title - Provisions' do not bar institution of suit - Decree will be

_ considered provisional and.will come info effect on obtaining and producing

probate of will or succession “certificate - Plaintiffs are claiming as legal
representatives of deceased and decree has been passed - 1t is directed that decree

will not be gtven effect till plamﬂﬂ& obtain and pmduce the succession certificate. B
‘(Para 11) -.
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C. 'Negotiable Instruments Act (26 of 1881), Section 80 - No provision.
in agreement for payment of mrerest - When no rate of interest is specified in the "
instrument, interest on due amount shall be calculated @, 18% - However, plamnﬁ.'r :
claimed interest @ 6/: - Interest rightly awarded. . (Para 11)
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Cases referred :

442,
- AK Serhz with Harish Joshi, for the appellant.

Dilip Kshirsagar, for the respondents.

_ JUDGMENT ‘ :
N. K. Moby, J. :-Being aggrieved by the judgment and decree dated
13/03/2007, passed by I1Ird Additional District Judge, Indore, in Civil Suit No.4-
B/2006, whereby suit filed by the respondents was decreed and the appellant
was directed to pay a sum of Rs.1,02,501/- along with interest on Rs.75 000/-
@ 6% p.a. w. e.f. 19/11/2002, the present appeal has been filed.

2. Short facts of the case are that the respondents filed a suit for realization
of amount of Rs.l,02,501/- on 18/11/2002 alleging that RameshChandra was

AlR 1960 Kerala 84, AIR 1978 All 268 2004(4) MPLJ 117, (2006) 10SCC .

‘_.’;‘;
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. the son of respondent No.1 and brother of respondent No.2. Appellant was hayving

good relations with deceased Ramesh Chandra Jain, It was alleged that appellant
was in need of money and a sum of Rs.75,000/- was lent by deceased Ramesh
Chandra Jain to the appellant-and appellant gave'a post dated cheque to deceased

. Ramesh. It-was alleged that the cheque which was given by the appellant to the
‘respondents was bearing cheque No. 1992240 of Dena Bank, Jail Road, Indore

.- which was payable on 20/11/1999. It was .alleged that the cheque was issued by

- the respondents as proprietor of M/s. M.C.J.-Fuel Corporation. Further" case

of respondents was that deceased Ramesh in his life time presented the cheque
for collection through M.P. State Cooperative Bank, Indore, but the same was
returned by Dena Bank with a memo dated 19/05/2000 wherein it was mentioned

- that it “exceceds arrangement”. Further case of respondents was that-after the

return of the cheque a demand was made by the deceased Ramesh in his life time
and after his death by the respondents. Lastly, the demand was made vide notice

" dated 10/06/2002, which was duly served on the appellant but wreng reply was
given, hence the suit was filed.

3. ° The suit was contested by the appellant by filing written statement, wherein
plaint allegations were denied. It was denied that any amount was taken by the
appellant from deceased Ramesh Chandra. It was also alleged that appellant was
‘having no relation with the deceased Ramesh. Deceased Ramesh was having
relations with one Narayan. Narayan has taken loan from deceased Ramesh

“'Chandra. Appellant was having good relations with Narayan and because of good

relation with Narayan and the money was given by Ramesh to Narayan appellant

. gave a cheque of Rs.75,000/- to the deceased Ramesh, It was also alleged that

Narayan has paid the amount Whlch has taken by him from Ramesh Thereafter,

the appellant demanded for retarn " of cheque, but appellant was mformed by

deceased Ramesh that cheque has been misplaced. It was prayed that the suit be
dismissed. After framing of i issues and recording of evidence leatned Trial Court
decreed the suit, against which present *appeal has been filed.

4. ' Mr AXK. Sethi, learnéd cotinsel for the appellant submits that learned Trial
Court committed error in decreeing the suit. It is submitted that Ramesh died on

'21/12/2001 and thereafter-some of the legal representatives of déceased has filed

the suit. Learned counsel submits that the suit itself was not maintainable in view
of Section 214 of the Indian Succession Act, which reads as under :

214. Proof of represeh't'atlee title a condition precedent to
) recovery throiigh the Courts. of debts from debtors of deceased
persons. (1) No Court shall -

(a) pass a decree against'a debtor of a deceased person for payment
of his debt to a person claiming on succession to be entitled to the
effect of the deceased person or to any part thereof.

* (b) proceed, upon an application of a person claiming to be so entitled,
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to- execute against such.a debtor a decree or order for the payment
of his debt, except on the production, by the person so claiming of-

2 () a. probate or letters of administration evidencing the grant to _
him of adxmmstratlon to the estate of the deceased, or ) '
. (i) a certificate granted under Section 31 or Section 32 of the

Administrator General’s Act. 1913 (3 of 1913), and having the debt .
mentioned thcrem, or -

(iii) a succession ceruﬁcate granted under Part X and havmg the debt
specified therein.

5. Learned counsel for the appellant placed reliance on a dec151on of Kerala -
High Court in the matter-of Raman Namboodiri-Vs. chaldean Syrian Bank
Lrd.. reported in AIR 1960. Kerala, 84, wherein the Divisional Bench, of Kerala
High Court has held that person cannot claim to recover debt due to deceased
.without, production .of succession certificate. :

6. Reliance was also: pIaced on a decision’ in the matter of maya Ji Vs
Jageshwar Dayal Bajpai, reported in AIR 1978 Allahabad, 268 wherem it was
held that :

“The purpose of. S 214 is to make clear that no debt to a deceased -
person can be recovered through the court except by a holder of one of _ -
the documents mentioned in the Section, the only exception being either -
whether the claim is madé on survivorship, or whether it is in respect of
rent; revenue or profits payable in respect of land used for agricultural

- purposes §.214 does not make, any distinction between Hindus, and
non Hindus. It treats everybody alike. The only necessary thmg is
that there should be a relatlonshlp of debtor and creditor between the
person from whom-money is claimed and the deceased at the time of
the latter’s death. However S.214 does not debar the filing of the suit.
It merely debars a court from passing a decree. Ifa suit has been
filed the court is forbidden from passing a decree on the basis of a
debt against the debtor of the deceased."

7.  Leamned counsel further submits that since there was no agrecment for
payment of interest; therefore, learned Court below committed error in awarding
interest. For this conterition reliance was -placed on a decision in the matter of
Banshilal Kharakwar Vs. Narbada Prasad Chourasia, reported in 2004(4)
MPLIJ, 77, wherein it was held that in absence of agreement for payment of
interest between parties, interest cannot be granted. .

8. It is also submitted that since no transaction has taken place between the
.parties, therefore, suit could not have been decreed. Learned counsel for the
appellant further submits that there is nothing on record to show that Ramesh
Chandra is no more, as death certificate has not been filed. It is also submitted
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. that suit is barred by limitation, It is submitted that initially the suit was filed as an
indigent person. Vide order dated 03/04/2004, learned Court below held that respondents
are not entitle to get the benefit to prosecute the appeal as an indigent person and was
directed to pay the Court fee. It is submitted that Court fee was deposited on 06/05/
2006 and respondents prayed for extension of time under Section 149 of C.P.C. Itis

_submitted that sincé the suit was not properly presented along with the requisite Court
fee, therefore, the suit was'barred by law “under the provisions of Limitation Act.

 Learned counsel further submits that the alleged cheque was dated 20/11/1999, while

" the same was returned with the memo of Dena Bank Exhibit P-2 on 19/05/2000. It is

submitted that since the suit was filed on 06/05/2006 ‘when the requl51te court fee was
 paid, therefore, the suit itself is not maintainable. .

9. Mr. Dilip Kshirsagaf, learned counsel for respondents submit that suit was
not filed by the respondents as indigent person, but since the respondent No.l
is woman, therefore, exemption from payment of Court fee was claimed under
. Section 35-B of the Court Fees Act. It is submitted that the prayer was refused.
The Court fee was deposited by the respondents within the time given by the
learned Court below. It is submitted that it is true that it took time in depositing the
amount of Court fee but the time was extended by the Court below from time to
time, therefore, it cannot be said that suit is barred by law of limitation. So far as

- the transaction is concerned learned counsel submits that respondents have

examined respondent No.1 as P:W.-1 and respondent No.2 as P.W.-2 and also -
one independent witness in whose presence the fransaction of money took place.
It is submitted that after due appreclatxon of the evidence the learned Trial Court
has decreed the suit, which requires no interference. Learned counsel- further
submits that since the document which was in possession of respondents was a
cheque, which is a negotiable instrument, therefore, there is a’ presumption
under- Section 118 of the Negotiable Instruments Act in favour of fespondents.

- So far as succession certificate is concerned, learned counsel submits that filing

"of the suit is not barred under Section.214 of the Indian Succession Act. It is
‘also submitted that even péssing of the decree is also not. barred. The only
thing which is not permissible is the decree holder cannot execute the decree
till succession certificate is obtained. Learned counsel placed reliance on a-decision
‘in the matter of Binapani, Kar Chowdhury Vs. Sri Satyabrata Basu, reported

" "in2006(10) SCC 442, wherein it was held that Section 213 bars-executor or legatee

under a Will from establishing any right under the Will unless probate or letters of
administration is obtained, while it does not bar institution of a suit for declaration
of title and possessmn of property by the executor or legatee ¢laiming under a
. Will but it bars passing of a dectee or a final order in such suit until and unless
probate or letters of administration is obtained by the executor or legatee. In the
said case it was also observed that with a view to do complete justice between
the parties, it is appropriate to direct the Trial Court where the suit is pending, to
proceed to hear arguments and deliver judgment in the suit. Nothing further will -

t
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be required, if the suit is to be dismissed. But if the suit is to be decree, the trial
Court should make it clear that the Judgment and decree will come into effect only
on the first obtaining and producing the probate of the Will, und till then the decree
should be considered only as provisional and not to be given effect. Learned counsel
submits that the learned Trial court has also directed that respondents cannot
execute the decree without obtaining the succession certificate.

10. Learned counsel for the appellant submits that the law laid down by the
Hon’ble Apex Court in the matter of Binapani Kar (Supra) i$ not at all applicable
in the present case. It is submitted that in that case deceased- person’in’ his life
time filed the suit, while in the present case the facts are altogether different.

Ramesh in whose favour.the alleged cheque has been issued died before filing of -

the suit, therefore, no advantage can be given to the respondents by this authority.
11. From perusal of the record it is evident that the fespondents who are the
mother and the sister of the deceased Ramesh ‘were possessing the negotiable
instrument i.e. chequé, which-was issued by the appellant in favour of deceased Ramesh
Chandra. Appellants came with the case that the transagtion took place between one
Narayan and Ramesh and in licu of that, cheque was given by the appellant. The

burden was on the appellant to:prove that there was no transaction between the-

- parties and the cheque was issued in security and also' the amount which was taken
by Narayan was duly paid to deceased Ramesh Chandra, Not only this, there is no

evidence on record in that regard. After the death of Ramesh a demand notice was -

issued by the respondents and in reply also it was not denied by the appellant the
cheque was given by him to the deceased Ramesh. In the facts and circumstances of
the case it appears that leamned Trial Court has rightly granted the decres against the
appellants and in favour of respondents. So far as award of interest is concerned the
learned Trial court has awarded ‘the interest @ 6% p.a. It is true that there is nothing
on record to show that there' was any agreement for payment of interest. However,
since it was a negotiable instrument which was being possessed by the respondents

and as per Section 80 of the Negotiable Instruments Act when no rate of interest is- -

specified in the instrument, interest on the amount due thereon shall be calculated at

the rate of 18% p.a. However, in the present case the respondents has claimed interest .
only @ 6% which appears to be reasonable. Since deceased Ramesh has died and .

the suit has been filed. by the respondents who are claimirig themselves to be legal
representatives of the deceased and the suit has been decreed; thérefore, in the interest
of justice between the parties it is directed that the decree shall be treated as provisional

-and will not be given effect till respondents’ obtained and produce the suqcession_f_fc

_ certificate.

12.  'With the aforesaid obselivatibns appeal stands disposed of, No order as to
© costs. . - ' “L

W

Appeal disﬁosed of f.
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. -APPELLATE CIVIL .
Before Mr. Justice'S.K. Kulshrestha & Mrs. Justice S.R. Waghmare

_ " 22 January, 2008* . | _
JEPIKA PAINTS (M/s}& anr. ‘ - ... Appellants
Vs. C ' .- _ :
UNION OF INDIA & ors. , ‘ © - 77 ‘. Respondents

A.  Central Excise and Salt Act‘(l of. 1944), 'Sgctib'n 5A(1).- Small

" Scale Exemption -.General Exemption No.1. (Notification No.1/93-C.E., dated

28.02.1993: as amended) Clause 4 - Exemption to manufacturer for first
clearances of duty and concessional duty on subsequent clearances - Appellant’s
small scale industry unit-was assigned trade name on the basis of agreement
dated 11.01.1994 - Commissioner, Central Excise, after decision of tribunal, acted
upon the provision of agreement and granted exemption for period 19.04.1996
to 29.02.2000 - Appellants ‘have also claimed exemption for period I9. 04.1995
fo 18.04.1996 - Plea of department that assignment was not registered - Held -
Assignment need not to be registered - Department once acted upon the agreement
of assignment of trade name for period subsequent fo 18.04.1996, can not take
contrary stand - Tribunal erred in holding that appellants were not entitled to be

- " considered for exempftion for period 19.04.1995 to 18. 04.1996 - Direction to the
" tribunal. that consider the case-of appellant in the light of provisions made. in
. exemption notification and discussion contained in the order.

R o (Paras 13, 14 & 15)
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' B. . Central Excise and Salt Act (1 of 1944), Section 5A(1) - Small
Scale Exemption - General Exemption No.1 (Notification No.1/93-C.E., dated

*M.A. No.1635/2005 (Indore)
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28.02.1993 as amended) Clause 4 - In the notification itself, Explanation-IX

mentions that brand name or trade name shall mean a brand name or trade name
whether registered or not - Thus, reference to brand name or trade name in.
clause 4 of the notification is not to the registered brand name or trade name.
o . (Para 14)
. T, 3 IAR-Yob IR THe afifm (1944 &1 1), =RT 5¢(1)
— 99 ¥C — WA B #. 1 (IRRgET # 1/93-MF, gRRE 28.02.1903
amﬂﬁm),W4—aﬁm$Wﬂmwgﬁmﬁaamﬁﬂm§@ﬁq
mmd%aia#ﬂm@ﬁwmﬁaﬁfﬁ?ﬁ‘ﬁmﬂﬁ—wmaﬁwm%m.
4ﬁmﬁhmﬁqmae#ﬁmmﬁqm§eﬁqﬂﬁ%|- PR
Case referred : S ' - ' :
2003 (157) ELT 4 _(SC).‘,‘

G.M. Chafekar with S. Kohli, for the appellants.
VK. Zelawat, A.S.G., for the respondents. _

ORDER

. The Order of the  Court was deliﬁ;ered by
.8.K. KuLsaresTHA, J. :— This appeal has been filed by the assessee appellants
- under the provisions of Section 35 (g) of the Central Excise Act, 1944,

- * The ai)peal has been admitted on the questions formulated in order dated
22.9.2005 which read as follows:- o - . ..

* 1) "Whether in view of the clause 4 of the notification No. 1/93-C.E,
dated 28.2.1993 exemption to a manufacturer for the first clearances -
of the duty and concessional duty on subsequent clearances as provided
in the notification can be disallowed if the specified 'gqods bear a brand

. name or trade name of another person although the proprietor of the
brand name or trade name has assigned the same to the manufacturer 7"

1i) "Whether it was permissible for the C.E.S.T.A.T. to consider a
new ground raised by the revenue which was neither taken in the show -
cause notice nor in the adjudication order and before the Commissioner
(Appeals) ?" _ - .

iii) "Whether the impugned order of the Tribunal is vitiated on account
of the fact that despite there being execition of the sale deed in favour '
of the assessee, the Tribunal has proceeded on the hypothesis- that sale -
deed had not been executed 7" : o :

2. Itisnot disputed that M/s Jepika Paints, Indore is a small scale industry
entitled to exemption within the parameters fixed by the Notification dated 28.2.1993
and Shri Bharat Bhushan Gupta is the Proprietor of the said manufacturing unit.

3. The Unit is engaged in the manufacture of Oil Bound Distemper, Synthetic
Enamel Paints etc. which the Firm is selling in the name of Jepika. It is averred

&
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that this brand name was registered in the name of M/s Jepika Chemicals Industries
Pvt. Ltd., Jepika House, Daulatganj, Gwalior of which appellant No.2, father of
Shri Bhatat Bhushan Gupta, was a Director. The use of the brand name was
permitted by the father of appellant No.2 to the §.S.I. :Unit appellant No.1. It is
alleged that insofar as the Gwalior Unit is concerned, it is not manufactunng or
selling the product which is being sold by the appellants.

4.  The Notification Ann.A/4 dated 28.2.1993 was issued to provide exemption
to first clearances of the specified goods up to the valué of Rs. 30,00,000/- and
concessional duty on subsequent clearances in the case of manufacturer having
clearances not exceeding Rs. two crores in the preceding financial year. There is
no dispute that the appellant No.1 fulfilled this condition and was granted eligibility -
in this behalf. The real contest of the parties, however, is on the construction of
Clause-4 of the Notification whereof the relevant provision reads as under:- -

4, The exemption contained in this notification shall not af)ply’to the
specified goods, bearing a brand name or trade name (registered or
not) of another person:

provided that nothing contained in this paragraph shall be applicable to
the specified goods which are component parts of any machinery or
equipment or appliances and cleared from a factory for use as original .
equipment in the manufacture of the sa:d machmery or equxpment or
appliances, and -

(i) in a case where the clearances of such specified goods are with
the first clearances upto an aggregate value not exceeding rupees thirty
lakhs in a financial year, the manufacturer of the specified goods gives
a declaration that the specified goods shall be used as mentioned. above.

(i) in any other case, the procedure- set out in Chapter X of the said
.Rules is followed.

5. Leamned Counsel for the Revenue submits that since Clause-4 prohlblts
sale of the specified goods bearing a brand name or trade name -of another person,
the sales effected by the appellant S.8.1. Unit for the pefiod commencing from

~ 19.4.1995 to 29.2.2000 were not entitled to exemption from duty. The contention

of the learned Senior Counsel for the appellants is that since the brand name was
assigned by the Gwalior Unit to the appellant No.1, the appellant No.1 became
entitled to its 'use and to sell the product under the said name "Jepika". He has
further contended that when the matter was remanded to the Commissioner Central -

Excise by the CESTAT, the Commissioner Central- Excise has acted upon the

provisions contained in the agreement and granted exemption in respect of the

period commencing from 19.4.1996 to 29.2.2000 and the case of the appellants
has been omitted from consideration for the period 19.4.1995 to 19.4.1996 as the.

.- Tribunal did not remand the case for the said penod )
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6. We may record to complete the narration of facts, that the Department
filed an appeal before the Tribunal which was decided by order dated 30.12.2004
and the Tribunal observed that the benefit of small scale exemption notification is
not available to M/s Jepika Paints upto 18.4.1996 and remanded the matter to the
Adjudicating Authority for consideration of the period commencing from 19. 4.1996

for decision afresh. The question of imposing penalty was also left open to be -

decided by the Adjudicating Authority.

7. - Itisin view of the above order of the Tribunal that the present appea.l has -

been filed against refusal of the Tribunal to accept the case for exemption of the
appellants for the period 19.4. 1995 to 19.4.1996.

8.  Learned Counsel for the appellants has subMed that although assignments

under the erstwhile Trade and Merchandise Marks Act, 1958 require registration, ~

the Supreme Court in Collector of Central Excise Ahmedabad Versus Vikshara
Trading & Invest. P. Ltd. 2003 (157) E.L.T.4 (5.C.) has observed that when as
a matter of fact it is held that there was an assignment of trade mark in favour of

the party and that fact was not in serious dispute, the mere fact that the agreement

was not registered could not alter the position. It was stated that it was permissible
in law to have same brand name for different classes of goods owned by different

- persons.

Paragraph 3 of the said report reads as under -

3. The contention putforth before the Tribunal as well as before us is
that no document has been shown that thé subsequent assignment in
. favour of M/s. Vikshara Trading & Invest. P. Ltd. was registered as
contemplated under the Trade and Merchandise Marks Act, 1958. This
aspect was taken note of by the Tribunal that the trade mark need not
- necessarily be in respect of all goods unless registration has been so
acquired and it is therefore, permissible in law to have same brand
* pame for different elasses -of goods owned by different person, and in
. that background found in favour of the respondent and held that the
. Notification No: 223/ 87-C.E., dated 22.9.1987 was applicable. When
as a matter of fact it is held that there was an assignment in favour of
the first respondent and that fact was not in serious dispute the mere
fact that the assignment was not registered could not alter the position.
Therefore, we decline to interfere with the order made by the Tribunal '
and to that extent the appeal is dismissed in respect of respondent No.1.

‘9. Learned Senior Counsel for the appellants further invited attention to the

decision in Reckitt & Colman of India Lid. Vs. Collector of Central Excise
1996 (88) E.L.T. 641 (S.C.) in support of his contention that without there being a
case of the Revenue the Tribunal erred in segregating the period from 19.4.1995
to 19.4.1996 in considering the availability of exemption under the Notification.

10.  The short question that arises for determination in this case is as to whether

=)
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in the wake of the decision of the Commissioner of Appeals- for the period .
subsequent to 19.4.1996 on the basis of the claim made by the appellants that they -
had been duly assigned the trade mark and were, therefore, entitled to its exclusive
use insofar as their product was conceimed, the exemption could haye been declined
for the period anterior thereto i.e. 19.4.1995 to 19.4.1996 although the agreement
on the basis whereof the exemption was executed as back as on 11.1.1994,

11. Before we proceed to consider the above question, we may briefly refer to
the contention raised by the learned Counsel for the Revenune. Learned Counsel
has urged that under the erstwhile Trade and Merchandise Marks Act, 1958 Section
2 (a) defines assignment of trade mark to mean "an assignment in writing by act
. of the parties concerned." Section 37 of the said Act lays down assignability and

" - transmissibility of registered trade mark.

37. Assignability and transmissibility of registered trade marks.-
Notwithstanding anything in any other law to the contrary, a registered
trade mark shall, subject to the provisions of this Chapter, be assignable
and transmissible, whether with or without the goodwill of the business
concerned and in respect either of all the goods in respect of which the
trade mark is registered or of some only of those goods.

12.  According to this provision the registered trade mark is assignable a_nd
transmissible, whether with or without the sale of the business concerned and in
respect of either or all the goods in Tespect of which trade mark is registered or of -
some of these goods. It has not been disputed before us that the goods
manufactured by the appellants to whom the trade mark has been assigned are .
not the same as the merchandise of the Proprietor. Attention was also invited by
learned Solicitor General to Section 44 with regard to necessity of registration of -
such asmgnments

Section 44 of the Trade and Merchandise Marks Act, 1958 make’s prowsmn
as under:-~

44. Reglstratmn of assignments and_ transmissions.- (l) where a
person becomes entitled by assignment or transmission to a registered -
_trade mark, he shall apply in the prescribed manner to the Registrarto -
register his title, and the Registrar shall on receipt of the application
and on ,proof of title to his satisfaction, register him as the proprietor of
the trade mark in respect of the goods in respect of which the assignment

or transmission has effect and shall cause particulars of the a551gnment

or transmlssxon to be entered on the register :

Provided that where the validity of an assignment or transmission is in
dispute between the partics, the Registrar- may refuse to register the
assignment or transmission until the nghts of the partles have been
determmed by a competent Court. -
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(2) Except for the purpose of an application before.the'Registrar under
sub-section (1) or-an appeal from an order thereon, or an application
under section 56 or an appeal from an order thereon, a document or
instrument in respect of which no entry has been made in the register in
“accordance with sub-section (1), shall not be admitted in evidence by
the Registrar or any Court in- proof of title to the trade mark by
assignment or transmission unless ‘the Registrar or the Court, as the
' case may be, otherwise directs. " . - -

13, Itis in the context of this requiremaﬁt'tha’t tlié' learned Senior Counsel for

the appellants had referred to the decision in Collector of C. Ex. Ahmedabad
Versus Vikshara Trading & Invest. P. Ltd. (supra). This requirement having not

been found necessary by the Supréme Court in the above decision and the Revenue . -

having acted upon the agreement in question for the period subsequent to 19.4.1996,

we are of the considered view that the Department cannot take the stance contrary .

to its own action and conclusion.

14, Anocther contention which was raised by fhe learned Assistant‘Solicitor
General is that in the statement recorded by the Excise Department, the Proprietor

of the firm did not point out that the .said mark was- assigned to them by the |

Proprietor. In the Notification itself, explanation -IX mentions that brand name or
trade shall mean abrand name or trade name whether registered or not. Thus,
reference to brand name or trade name in Clause-4 of the Notification is not to
the registered trade namie or brand -name. ‘Unider these circumstances, and in

view of the specific provisions contained in the exemption notification, we are of .

the considered view that the Tribunal erred in holding that the appellants were not

entitled to be considered for grant of registration for exemption ‘for period o

commencing from'19.4.1995 and ending on 18,4.1996.- -

15. - In view of the discussion above, the question formulated are answered in °
favour of the appellants only to the extent that the Tribunal shallnow consider the: -
case of the appellants with regard to. the period.commencing from 19.4.1995t0 - . -
19.4.1996 in the light of the provisions made in the exemption notification and the

discussion contained hereinabove. -

16."  With the above direction to th'e-.Tribunal, this appeal ié"t'iiépqsed of withno :

- order as to costs. R .
.. Appeal disposed of

E
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APPELLATE CIVIL
quore Mr. Justice A.K. Gohil

oL 5 February, 2008% . :
SITARAM .~ ' - _ . ... Appellant
Vs. . : - ot
RADHESHYAM o ' o .. Respondent

Al le Procedure Code (5 of 1908), Section 100 Order 1 Rule 3B
(M.P. Amendment Act’ No 29 of 1984) - Any nght over agriculture land - State
is necessary:party - Can "be added at any stage - Any suit between two parties
relating to any right over agricultural land even-without any relief against the
State - The State of M.P. necessary party - But a plaintiff cannot be non-suited
on that ground - State can be added as party at any stage on which the objection

. Is taken. . - (Para 10)
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B. Specific Relief Act (41 of 1963), Section 38 - Suit for m]uncnon -
Land recorded in the name of-temple and name of Pujari is recorded as 'Ehatmam’

- Pujari is having very, limited right --He is not having any ownership right in the

property of temple - Pujari and hzs brothers were not.entitled to partition the

property mutually and their possession cannot be treated as exclusive over the '
" temple land - Temple is also necessary party - Plaintiff was not enmled fo file

even suit for injunction - Suit rightly dismissed. - - ' (Para 14)
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Cases referred :
1986 MPLJ 539, 1994 MPLJ 192 AIR 1970 SC 439.

S.8. Garg, for the appellant..
None, for the respondent.

*5.A. No.131/1995 (Indore)
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JUDGMENT

A.K. Gonr, J.":-This is second appeal filed under Section 100 of the
Code of Civil Procedure by the appellant/defendant against the judgment and

decree dated 3.1.1995 passed by Additional District Judge to the Court of District- -~

Judge, Dhar in regular Civil Appeal No.22A/86, whereby dismissed the appeal of
the appellant and affirmed the decree dated 23.7.1986 granted by trial Court, i.e.,
Ctvil Judge Class-1, Kuchhi in Civil Suit No.3 15A/84. - o e
2. . This second appeal was admitted on the fo’lio%ring questions of law :-
“Whether in the present matter State of MP was a necessary
party?” . o ' o . .

3. The brief facts of the case are that the appellant/defendant and respondent/
‘plaintiff are the real brothers. Responderit Radheshyam filed a suit for injunction
stating therein that the agricultural land bedring survey nos. 209, 347, 348, 350,
360 and 361, having total area of 6.993 hect.-situated at village Lohari Tehsil
Kuchhi, was partitioned between both the brothers in the year of 1974 and the
aforesaid land came into the share of plaintiff. Afier the partition the plaintiff is
having possession over the entire land and doing agricultural operations. thereon.
It was. further stated that the character of the appellant/defendant was not good
and he has destroyed and transferred the properties, i.e., one house and agricultural

land, which was given to him in partition and now he is not having any means of .

livelihood, therefore; he has started interfering in the property, which is in possession -
of the plaintiff. A prayer was made to grant a-decree for permanent injunction in
favour of the respondent/plaintiff, In the written statement it was admitted that
the partition took place in ‘1974 but it was pleaded that half of the suit land was - -
given in the share to the appellant/defendant and the defendant is also having
posséssion over half of the land, therefore, the suit is:bad in law and no decree for™ :
‘injunction can be granted on the Jand which is in possession of the appeliant. The
issues were framed, evidence of the parties was recorded and trial Court decreed
the suit, against which First Appeal was filed and the same was also dismissed.

4. I have noticed one important fact that none of the parties have stated- in
their pleadings about actual position in the revemue record that the aforesaid disputed .
lands are actually recorded in-the, revenue record in the name of Gopal Mandir
and Collector is the Manager of the aforesaid temple and the status of both the
appellant and respondent is of Pujari. This fact was mentioned in the order dated.
2.2.1985 by which application. for injunction was decided and thereafter in.the - .
order dated 1.5.1985 passed in appeal. This fact was also mentioned in the judgment -
.and decree granted by trial Court on 23.7.1986. Plaintiff filed two .documents
Exts. P/4 and P/5. Ex. P/4 is the certified copy.of khasra entries of the year 1983-
84, in which all the lands bearing khasra n0.209, 347, 348, 350, 360 and 361 are
recorded in the name of Gopal Mandir Lohari as a Bhumiswami and the names of
appellant and respondent have been mentioned as Pujari of the temple and name

—_— e < —_—
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of the Collector has been mentioned as the Manager. In Ex.P/5, which is, the

 khasra entry pertaining to the year 1980-81 to 1983-84, all the lan ds have been

mentioned in the name of Gopat Mandir. From these two-documents it is clear that

" the aforesaid lands are not the private properties as has been pleaded by the

plaintiff in the suit and if the land is recorded in the iame of Gopal ‘Mandir then
certainly there cannot be any partition between two ‘brothers, unless the State
Government or-the Gopal Mandir is made party in the ‘suit. In' the impugned
judgments both the Courts below have taken note of this fact that the lands are
recorded in the name of Gopal Mandir as Bhumiswami, name of the parties have

been mentioned as Pujari and this fact has also been mentioned that the Collector -

is the Manager of the aforesaid land, even then has not considered this aspect of
the matter that if decree is granted without adding the State or idol as ‘party,

' decree shall not be binding on them and shall be nullity to that extent.

5, Now the germane question would be ‘when t_he two brothers filed a suit
~ without making State or idol as party and one party obtained a decree for injunction

without proof of ownership of the property or without claiming any right therein or
possession in the property, whether relief of injunction-can be granted in a suit or
not. If the plaintiff is not in the exclusive ownership or possession over the property,

. certainly he cannot pray for injunction and if decreg is granted then it would not

be binding on temple property. In such circumstances if decree is obtained without
adding the State and idol as party, it would be treated as granted in collusion. If in
the revenue record the suit Jand is recorded in the name of Gopal Mandir, it cannot

be held that either the plaintiff or the defendant is either owner or having possession
thereof.* Plaintiff himself has admitted in the plaint that in revenue record his

status has been mentioned as of Pujafi, therefore cannot either seek any partition
or cannot obtain even a decree for injunction without adding the State and idoli.e.
Gopal Mandir as a party in the suit. S . ,

6. Inthis case, Madhya Pradesh Amendment under Order I Rule 3-B CPC'is
very material, which has come into force w.e.f. 14.8.1984, which is reproduced

. asunder:- -

«3B, Conditions for eﬂtertainment:of suits.-- (1) No suit or proceeding
for,--- : Ty
" (a) declaratiori of title or any right over any agricultural land, with
. or without any other relief; or ' o

(b) specific performance of any contract for transfer of any .
agricultural land with or without any other relief, -
shall be entertained by any Court, unless the plaintiff or applicant, as
the case may be, knowing or having reason to believe that a return .
under section 9 of the Madhya Pradesh Ceiling on Agricultural Holdings-
« Act,-1960 (No.20 of 1960) in relation to land aforesaid has been or is
required to be filed by him or by any other person before competent

L
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authority appointed under the Act, has impleaded the State of Madhya
Pradesh as one of the defendants or non-applicants, as the case may
be; 6 such suit or proceeding.

(2) No Court shall proceed with pending suit or proceeding referred
to in sub-rule (1) unless, as soon as may be, the State Government is so
impleaded as a defendant or non-applicant. :

Explanation — The expression “suit or proceeding” used in this sub-
rule shall inctude appeal, reference or revision, but shall not include any
proceeding for or connected with execution of any decree or final order
passed in such suit or proceeding.” '

By M.P.Act No.29 of 1984 the State of M.P. has made the amendment in
the Code of Civil Procedure and has incorporated the aforesaid rule 3B in Order
I, according to which, no suit or proceeding for declaration of title about any right
over any agricultural land, with or without any other relief shall be entertained by

any Court and no Court shall proceed with pending suit or proceeding referred to -

in sub-rule (1) unless the State Government is so impleaded as a defendant or
noti-applicant. As per the “explanation” added to this provision, the suit or
proceeding used in sub-rule shall include appeal, reference or revision, therefore,
(1t is clear that if any suit was pending even between two parties relating to any
right over agricultural land even without any relief against the State Government,
it was necessary for the parties to join the State as a party in the suit, )

" 7. Inthis case, though the suit was filed on 16.7.84 and the amendment came
in force on 14.8.1984 but immediately after the amendment the plaintiff ought to
have added the State as a party. According to me, in the language of Rule 3B suit
for injunction relating to any right over any agricultural land is also covered in

such suit and therefore not only the State but Gopal Mandir is also Tecessary

- party. This is also very clear from the khasra entries produced on record, Ex.P/4
“and Ex.P/3, in which the land is recorded in the name of Gopal Mandir through its
Manager Collector. In view of the aforesaid documents if any party was interested
to claim any right over the agricultural land, the same can not be done without
joining the idol or Gopal Mandir as party, it was obligatory on the part of the party

to join the State of Madhya Pradesh as well as Gopal Mandir through Collector,

who was Manager as party.

8. In case of Mahila Basiran Bai v "Eaﬁmabai and others, reported in 1986
MPLJ 539, the object of the aforesaid amendment was considered and it was
held as under:- - - .

“The sole object of the State amendment is to protect interest of the
State in a particular class of cases. Whether the State has any interest
in any case at any stage of the lis has to be decided by any Court
before which any proceeding is pending when the State Amendment
Act to be discharged by not only the trial Court but also by the Appellate

Y
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Court, of course, excluding the éxecuting Court as is made very clear
by the explanation appended to the new: provision. Without discharging
this duty it did not behove the appeilate Court to pass any barren and
omnibus order, shifting its responsibility to the trial Court.”

9.  But in case of Brijrajsingh Vs. Bitto Devi (Smt.) reported in 1994 MPLJ

192 Division Bench of this Court has held that non- compliance of amended
. provision of Rule 3-B of CPC does not create jurisdictional incompetence in court
- .in hearing: suit or appeal. Defect can be rectified by joining the Statc as party to
the proceedings-at that very stage at which the-defect is detected or pointed out
to the Court. Therefore, it is clear that suit can not be dismissed on the ground
that State was not made as party and State can be added as party at any stage of
the suit. But certairily a party can be non suited on the ground that the necessary
party was not made party in the suit and court may ascertain the nature of dispute
and who is the_reél‘ owner and in such circumstances may refuse to grant even
decree for injunction. In any case it is the duty of the court to see that jurisdiction
of the court is not misused and the relief sought is not collusive in nature.

10. Thus, considering the facts and circumstances of the case it is held that
though the State of Madhya Pradesh was a necessary party but a person cannot
be non-suited on that ground and State can be added as party at any stage on
- which the objection is taken.

11. In the revenue record when land is recorded in the name of temple and.
name of Pujari is recorded as “Ehatmam” then it can not be'held that pujari is
either the owner of the land- or having possession thereon with its own rights.
12. In case of Kalanka Devi Sansthan vs. M.R.T, Nagpur and others,
reported in AIR 1970 SC 439, the Hon'ble Supreme Court has held about the
rights of the Pujari of a temple that “It is well known that when property is
given gb’sdltitely for the worship of an idol it vests in thé idol itself as a
juristic person. The idol is capable of holding property in the same way as
a natural person”. Pujari is having very limited right. He is not having any
" ownership right in the property of the temple. Therefore, it is clear that the appellant
- and respondent wete not entitled to partition the property mutually and also cannot
_ bring a suit for injunction against the other person without making State or temple

* as party and such partition decree may also be treated as a collusive: Therefore,
considering the aforesaid legal position it is clear that both the Courts below have
committed error of law in"not joining the temple as party, as under the facts and
circumstances of the case the temple is necessary party and without adding the
temple as party in the suit, the suit itself was not maintainable.

13. Ir view of the aforesaid discussion that the suit was not maintainable without
adding the temple or idol as party and under the proviso of Section 100 CPC this
Court can frame additional substantial question of law, therefore, exercising the
aforesaid power following substantial question of law is framed :-
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“Whether the findings recorded by the Courts below are perverse and

when the land is recorded in the name of temple or idol, whether the

suit for injunction filed by plaintiff was maintainable 7

14.  After hearing the learned counsel for the parties on the aforesaid question -

and as held supra in the case of Kalanka Devi Sansthan that the rights of Pujari
are limited in the temple property, it is clear that the appellant and respondent
those who are the brothers were not entitled to partition the property mutually and
their possession cannot be treated as exclusive over the temple land, therefore,
plaintiff was not entitled to file even suit for injunction. Thus, without adding the
temple as party the suit for injunction was not maintainable and was liable to be
dismissed. ) :

15.  Consequently, this appeal is allowed and it is held that the possession of the
plaintiff was not exclusive possession over the temple property, therefore, plaintiff
was not entitled to bring the suit for injunction in his own name. Thus, the judgment
and decree passed by both the Courts below are set aside and suit of the plaintiff
is dismissed. Under the facts and circumstances of the case, parties are directed
to bear their own costs.
Appeal allowed
LL.R. [2008] M. P., 2636
. APPELLATE CIVIL
Before Mr. Justice A.K. Gohil -

7 February, 2008* -
 GIRDHARILAL ' : ... Appellant
Vs. : :
BALCHAND . : : - . Respondent

Civil Procedure Code (5 of 1908), Section 100 - Syir Jor mandatory and
permanent infunction that there exists a ‘Gali’ between two houses and defendant
be restrained from closing it as the easementary. rights . of the plaintiff were
adversely affected - The trial court dismissed the suit and lower appellate court
dismissed the appeal - Second appeal filed - Held - Admittedly, plaintiff has
neither proved that he is the owner of the aforesaid 'Gali’, nor has proved or
established his easementary right over the same - To prove the latter it is hecessary
fo establish that it was exercised on some one else's property and not as an
incident of his own ownership of ihat property - Appeal dismissed.

‘ ' ' ' “(Paras 4 & 5)
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Case referred : .

AIR 1971 SC 1878,

AK "Shrivastava, for the appellant.
Nitin Phadke, for the respondent.

JUDGMENT

A.K. Gomw, J. :~This Second Appeal filed under Section 100 of the Code
of Civil Procedure was admitted on the following substantial question of law:-

“Whether the learned lower appellate Court, having found that there is
a lane in between the two disputed houses, erred in law in ignoring the
evidence of material witnesses to arrive at a finding that easement as
well as encroachment was not proved ?

2.  Brief facts of the case arc that the plaintiff/appellant filed a suit for mandatory
injunction as well as for permanent injunction saying therein that there is one
passage exists between the houses of the plaintiff/appellant and the defendant/
respondent towards the north side and the defendant has closed it by raising
construction of ‘Otla’ thereon. Therefore, decree for mandatory/permanent
injunction he granted against the respondent.and he be directed to remove the

-Otla and also be restrained from closing the aforesaid ‘gali’ and restraining the

plaintiff to use it, as it is a part of his easementary nght which he is using for the -
last 20 years.

3. Trial court found that the plamtlﬁ‘ has: failed to prove his easementary right
over the aforesaid ‘gali’ and found that no case is made out for infringement of
his easementary right and dismissed the suit. This finding is affirmed by the lower
appellate court in appeal. It was submitted that though the lower appellate court
has found the existence of such a passage between the two houses, but was of
the view that the appellant has failed to prove his casementary right over the
same and dismissed the appeal.

4.  In case of Chapsibhai Vs. Purshottam AIR 1971 SC 1878, the Apex court '
has held that -

“a party to a suit can plead inconsistent pleas in the alternative such as
the right of ownership and a right of easement. But, where he has
pleaded ownership and has failed, he can not subsequently turn around
and claim-that right as an easement by prescription. To prove the latter,
it 1s necessary to establish that it was exercised on some one else’s
property and not as an incident of his own ownership of that property.
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For that purpose, his consciousness that he was exercising that right on

the property is a necessary ingredient in proof of the establishment of

that right as an easement.” L
5.  Admittedly, the plaintiff/appellant has neither proved that he was thé owner
of the aforesaid ‘gali’, nor has proved or established that his right is easementary
right over the same. Thus, in my considered opinion, both the courts below have
not committed any illegality in dismissing the suit as weil as the appeal. ~ Question
is answered accordingly and this appeal is dismissed with no costs.

Appeal dismissed.
LL.R. [2008]) M. P., 2638
" APPELLATE CIVIL
Before Mr. Justice A.K. Gohil

8 February, 2008* :
- BABU ~ : ... Appellant -
Vs, ' :
STATE OF M.P. & anr. . - ... Respondents

Land Revenue Code, M.P. (20 of 1959) (As amendéd w.e.f, 15.12.1995),

. Sections 170B, 257(L-1) - Exclusive jurisdiction of Revenue Authorities - Plaintiff

purchased agriculture land by registered sale deed - Proceeding u/s 170B of

- Code was.- registered against him - Suit for declaration & injunction that he is

Bhumiswarni and respondent be restrained to dispossess him Siled on 12.06.1995
- Suit dismissed on ground. that jurisdiction of civil court is barred u/s 257 of
Code - Held - Insertion of sub-clause (L-1) in Section 257 wef 15.12.1995 -
Clearly indicates that prior to insertion there was no express bar on Jurisdiction
of civil court in matter covered u/s 170B-- Suit was filed prior to- 15:12.1995,
therefore, jurisdiction of civil court was not barred - Judgment & decree of courts
below set-aside - Case remanded - Appeal allowed. (Paras 6, 7 & 8)
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‘Case referred ; .

1976 JLJ 323.

_ T.N."Singh with Hemlata Gupta, for the appellant.
~ Lokesh Bhatnagat, G.A. for the respondents.

JUDGMENT

AK. Gon, J. —Plaintiff/appellant has filed this second appeal under
Section 100 CPC against the judgment and decree passed on 10.4.97 in Regular
Civil Appeal No.5A/96 by the First Additional District Judge, Barwani (West.
Nimar), affirming the judgment and decree passed on 20.2.96 in Civil suit No.
13-A/95 by Civil Judge Class-1I Anjad, W.N. This Second Appeal was admitted

” . on the following substantial questions of law:-

“Whether under the facts and in the circumstances of the
case the Courts below erred in law in holding that the Civil Court
jurisdiction is barred under Section 257 of the M.P.Land Revenue
Code ?”

2. Brief facts ofthe case are that the appellant purchased agricultural land
at village Chhapri bearing Survey No.318 admeasuring 8.27 acre from one
Umariya Bhilala, by registered sale-deed on 25.4.73. It is submitted that the
appellant is.‘Adivasi’ belonging to aboriginal tribe and the seller Umariya Bhilala
was also of the same tribe. Thereafier on 12.5.95, a case under Section 170-B of -
the M.P.Land Revenue Code was registered against the appellant as well as one
Nabia S/o Ganpat who is in possession as a benami. It was stated in the notice
that the aforesaid transaction of purchase of land by the appellant on 25473 is
nothing but a fraud and is covered under the provision of Section.170-B and the
original owner, who was the member of aboriginal tribe, is entitled for possession
of such land. Aftér receiving notice the plaintiff filed the suit on'12.6.95 praying
for a relief seeking declaration that he is. the Bhumiswami and respondent be
restrained to dispossess him. Suit was contested, issues were framed, question of
jurisdiction of Civil Court was also raised and-triat Court vide order dated 20.2.96
dismissed the suit simply on the ground that the jurisdiction of the Civil court
under Section 257 of the Code is barred, Thereafter the lower appellate Court
also upheld the aforesaid finding of the trial Court in appeal and dismissed the
appeal filed by the appellant, .against which this Second Appeal has been filed
which was admitted on the aforesaid substantial question of law.

3. . I have heard the learned counsel for the parties and perused the record. It
was seriously argued and objected by the learned counsel for the appellant that
the judgment and decree passed by both the Courts below are bad in law and the
findings recorded by the trial court on the question of jurisdiction of the Civil
Court are also bad in law. It was argued that on the day when the suit was filed,
ie. on 12.6.95, the civil Court was having jurisdiction to entertain the suit and the
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Jurisdiction of the Civil Court wasnot e;:clusively barred and both the courts below
have committed illegality-in dismissing the suit as well as appeal.

4. After hearing the learned counsel for the parties, I have perused the provisions
of Section 257 of the Code. Section (L-I) any matter covered under Section
170-B  was inserted by M.P.Amendment Act No.38 of 1995 we.f, 15.12.1995.
Therefore, it is clear that prior to 15.12.1995 the jurisdiction of the Civil court in
- cases falling under Section 170-B of the Code was not exclusively barred and

Section (L-1) was incorporated and came into operation with effect from

15.12.1995. There is no dispute in this case that on 12.6.1995 on the day when
suit was filed, the aforesaid amended Section (L-1). was-not in operation and was
not inserted and brought on the books of statute. Therefore, the question for

consideration in this case is as to-whether on 12.6.1995, when the jurisdiction -

under Section 257 of the Code was not barred, the suit was maintainable ?

5. Itis settled principle of law that the exclusion of jurisdiction of Civil Courts
is not to be readily inferred and such exclusion must either be explicitly expressed
or clearly implied. The same principle is accepted by the Division Bench in the
. case of State’of Madhya Pradesh Vs. Sundarlal Jaiswal, reported in 1976 JLJ
323=1976 RN=175=1976 MPLJ 254=AIR 1976 MP 175, placing reliancqa on Full
Bench decision reported in 1978 JLJ 89. It was further held that as a necessary

corollary of this principle, provisions excluding jurisdiction of civil Courts and -
provisions conferring jurisdiction on authorities and tribunals other than civil courts .

are to be strictly construed,

6. - Section 257 of the Code confers exclusive jurisdiction to the revemie Coilrts_ '

in respect of certain matters as enumerated in the Section and iri some of the
matter in which the jurisdiction of the civil Court has not been expressly barred
then the civil Court will have jurisdiction to.entertain the suits. It is more particularly
clear from the insertion of sub-clause (L-1) in Section 257 w.e.£. 15.12.95 that any
matter covered under' Section 170-B of the Code no civil -Court shall exercise
jurisdiction thereon. This also clearly indicates that prior to.15.12.1995 there was
no expressed bar on the jurisdiction of the Civil Court and therefore it is clear that
on 12.6.1995 the jurisdiction of the civil court was not expressly barred. Thus, as
a necessary corollary it has to be held that prior to' 15.12,1995 for considering the
cases falling under Section 170-B of the Code; which was introduced. by MP Act

No. 15 of 1980 w.e.f. 24.10.1980, the jurisdiction of the civil Court was not excluded.
If there was no clear provision in Section 257 to debar the jirisdiction of the civil
"Court priorto 15.12.95 then certainly it has to be held that the suit was maintainable,

and civil Court was competent to entertain the spit.

7. Section 257 of the Code provides that except as otherwise provided in this
Code, or in any other enactment for the time being in force, no Civil Court shall
entertain any suit instituted or application made to obtain a decision or order on
any matter which the State Government, the Board, or any Revenue Officer is by

¥
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- this Code, empowered to determine, decide or dispose of, and in particular and

without prejudice to the generality of this provision, no Civil Court shall exercise
jurisdiction over any of the matters mentioned in this section. Even the language
of sub-section (3) of Section 170-B of the Code-does not say in clear terms that the
jurisdiction of the civil Court is either explicitly expressed or clearly implied as barred.

8.  Inview of the aforesaid facts and circumstances of the case it is clear that
for the cases falling under Section 170-B the jurisdiction of the civil Court is
barred w.e.f. 15.12.1995 and-prior to that the jurisdiction of the civil Court was
not barred. Therefore, in my opinion, both the Courts below have not properly
examined the provisions of Section 257 of the Code and have not considered this
aspect of the matter that on the day when the suit was filed, whether jurisdiction
of the civil Court was exprcssly barred or fot.

9. Consequently, question is answered accordmgly This appeal is allowed.
Judgments and decree of both the Courts below are set aside and the case is_
remanded back to the trial Court to decide the suit on merits after hearing the
parties in accordance with law. The parties shall appear before the trial Court on.
28.3.2008 and thereafier the trial Court shall decide the suit as expeditiously as
possible, Office is also directed to remit back the record of the trial Court so that
it may reach on or before 28th March,2008.

10 Parties; to hear their own costs.
’ - " Appeal allowed..
LL.R. [2008] M. P.; 2641
APPELLATE CIVIL
Befare Mr. Justice S. Semvatsar & Mr. Justice A.P. Shrivastava

. 26 August, 2008* -
SHAKUNTALA DEVI SINGHAL ‘ : ... Appellant
Vs. : R
GOVERDHAN DAS & ors. ) ’ . .. Respondents

A. Hindu Succession Act (30 of 1956), Section 23, Hindu Succession
(Amendment) Act, 2005 - Right of female.in succession - Bar fo file a partition
suit - Held - A perusal of the Amendment Act, 2005, it is clear that intention of the
legislature is to bring female and male heirs on equal footing - By omitting Section
23 of the Act, 1956 no rew right is created in favour of female, but only a bar of
filing a suit is lified - The female had a share in the property even before coming
into force of Hindu Succession- (Amendment} Act, 2005, but only restriction of
their right shall bar for filing a suit for partition in the property which is kept by
the family members, and the said bar is lifted - In view of this fact the said bar
will operate retrospective and benefit of the said omission can be extended to the
present appellant - Appeal allowed. . - (Para 15)

*F.A. No.445/2005 (Gwalior)
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B.  Succession Act (39 of 1925), Section 63 - Execution of unprivileged
Wills - Proof of Will - 1t is necessary that witnesses must have seen the testator
signing the will in his presence. ' (Para 7)
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Cases referred : . - : _ s

2007(54) AIC 808 (Madras), 2006(39) AIC 533 (Kerela), 2008(64) AIC
664 (Calcutta), 2008(64) AIC 668, 2007 ATHC 1133, (2000) 2 SCC 536, 1995
MPLJ 402, 2007(1) MPLJ 435, 2007(1) MPLJ 467. .

K.M. Mishra, for the appellant.
Deepak Khot, for the respondent No.1.
N.K. Jain with A.K. Jain, for the respondent No.2.

K.L. Mangal, Navnidhi Padhariya and Shiv Om AgAarwahl,_for the |

respondent No.3.
JUDGMENT

The Judgment of . the Court was delivered by
S. SAMVATSAR, J. :~This appeal is preferred by the plaintiff being aggrieved by the
judgment and decree dated 27/1/2004 passed by the 10th Additional District Judge

{Fast Track Court) Gwalior, whereby the suit filed by the present plaintiff is

dismissed.

2. The facts in a nut-shell are that the plaintiff has‘ﬁled the present suit alleging
that she is daughter of late Shri Jagannath Prasad who died on 22/9/1969. As per

the plaint allegation, Jagannath Prasad was the owner of two houses situated at

Deedwanaoli, Lashkar Gwalior as described in the plaint map.

3. Asper the plaint allegations, Jagannath Prasad survives by Goverdhan Das
(Defendant No. 1), Narayan Das, who is now dead and his heirs are the defendants
No.2 and 6, Smt. Chhanno, who is also now dead and surviving by Smt. Vimla
Devi & Smt Munni Devi (Defendants No.3 & 4} and Savitri Bai, who is dead and

ca
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survived by Smt. Leela Devi and plaintiff. The appellant/ plaintiff filed the suit for
partition alleging that she has one-sixth -share in the property. The defendants
filed their separate written statements. Goverdhan Das and Narayan Das filed
the written statement alleging that Jagannath Prasad before his death had executed
a will dated 16/6/1968 in their favour, and hence the plaintiff has no right to file
the suit. They have also raised a plea that the property in question being a dwelling
house, hence present appellant has no right to claim partition.

4.  Thelearned trial Court framed a§ many as 11 issues on the basis of pleadings
of the parties, and after recording the evidence and appreciating the same has
held that the alleged will executed by Jagannath Prasad is not proved. Hence,
Goverdhan Das and Narayan Das have filed their cross objection in the present appeal.

5. The first question, which is under consideration is whether the will is proved
or not. From perusal of the will, it is clear that the will is signed on the presence of
two attesting witnesses, the copy of the will is Ex.D-1, which bears signature of
two attesting witnesses i.e. Prakash Chand and Ratanlal.

6.  To prove the alleged will, the defendants have examined only one attesting
witness Ratanlal as DW-2. In his statement, he stated that the property in question
was owned by Jagannath Prasad, who had constructed the house about 65-70
years back. He carries on business of repairing watches on a platform of the
house owned by Jagannath Prasad. On 16/6/1968 at about 12:00 Jagannath Prasad
called him and a will was executed in his-presence in favour of Goverdhan Das
and Narayan Das. This witness has further stated that the will was read over to
him. He states that thereafter he and other witness Prakash Chand had signed in-
the will at place B to B and C to C resp ectively. In para 11 of his cross examination,
he statés that he does not know who were present at the time of execution of will.
He states that when the will was executed Mama and Pappu were present. He
further states that after signing the will, he went away and no one has signed in
his presence. Thus, he states that when he signed the will, no one was present.

7 Section 63 of the Indian Succession Act, 1925 provides a2 mode of proving a
will, which reads as under:- '

“63. Execution of unprivileged Wills.-- Every testator, not being a
soldier employed in an expedition or engaged in actual warfare, [or an
airman so employed or engaged,] or a mariner at sea, shall execute his
Will according to the following rules:-

(a)  The testator shall sign or shall affix his mark to the Will, or it
shall be signed by some other person in his presence and by his direction.

(b)  The signature or mark of the testator, or the signature of the
person signing for him, shall be so placed that it shall appear that it was
intended thereby to give effect to the writing as a Will.

(c)  The Will shall be attested by two or more witnesses, each of
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whom has seen the testator sign or affix his mark to the Will-or has
seen some other person sign the Will, in the presence-and by the direction
of the testator, or has received from the testator a personal
acknowledgment of his signature or mark, or the signatire of such other -
person; and each of the witnesses shall sign the Will in the presence of
the testator, but it shall not be necessary that more than one witness beé
present at the same time, and no particular form of attestation shall be
necessary”. S .

As per Section 63-C of the Aét, 1925 the Wﬂl shall be attested by two or

more witnesses, each of whom has seen the testator sign or affix his mark to the
Will or has seen some other person sign the Will, in the presence and by the
direction of the testator. Thus, for proving the will as per the provisions of Section

- 63 of the Act, 1925 it is necessary that the witnesses must have seen the testator

signing the will in his presence. - _

8.  In the present case, as per the statement of Ratanlal (DW-2), he has not
seen the testator signing the will, hence the Court below has rightly held that the
will is not proved in accordance with Section 63 of the Act, 1925. Moreover, there

are contradictions in the statement of DW-1 and DW-2. The other attesting witness .
Prakash Chand is not examined by the defendants. In view of this fact, the learned

Court below has held that the alleged will is not proved, and therefore, held that all
the heirs of Jagannath Prasad have one-sixth share in the property - -

9. Now the question is about'bar of Section 23 of the Hindu Succession Act,

1956, which provides that where a Hindu intestate has left surviving him or her

both male and female heirs specified in class-I of the Schedule and his or her
property includes a dwelling-houise wholly occupied by members of his or her
family, then, notwithstanding anything- contained in this Act, the right of any such
female heir to claim partition of the dwelling-house shall not arise until the male
heirs choose to divide their respective shares therein. In the present case,

admittedly the plaintiff is a female heir of deceased Jagannath Prasad. The learned _

Court below has held that in view of this provision, plaintiff has no right to file the
suit.

10.  However, from perusal of the evidence, it appears that the house in question
is not dwelling-house. Suresh Chand Jain (PW-1) in para 4 of his statement has
admitted that in the first house there are three shops while the other house contains
three shops. The said shops are on rent and the tenants are carrying their business
in the said houses. So, the said houses cannot be said to be dwelling house wholly
occupied by the members of family of the deceased Jagannath Prasad. Therefore,
bar of Section 23 of the Act, 1956 does not arise, and therefore, the learned Court
below has committed an error in dismissing the suit on this ground.

11.  Moreover. by promulgation of the Hindu Succession (Amendment) Act, 2005,
now the question is v hat 1g effect of the said amendment. Whether that amendment

.,
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will operate in the present case as retrospective and will affect the rights of the
parties. . o .. L

12. The Madras High Court in'the case of G.Sekar Vs. Geetha & others,
2007(54) AIC 808 (Mad), the Kerala High Court in the case of Narayan Vs.
Meenakshi, 2006 (39) AIC 533 (Kerala), the Calcutta High Court in the case of
Smt. Puspa Mukherjee and another Vs. Smt. Smritikana Mukherjee & others,
2008 (64) AIC 664 (Cal), and in the case of Kalipada Kirtan Vs. Bijoy Bag and
others, 2008 (64) AIC 668, and the Kamataka High Court in the case of Rathnakar -
Rao Sindhe Vs. Smt. Leela Ashwath, 2007 ATHC 1133 has laid down that the .

deletion of Section 23 of the Hindu Succession Act is retrospective effect. '

13. Relying on these judgments, tearned counsel for the appellant submitted = - :

that as now there is no bar against a female heir of filing suit, the present suit can

.be decreed and set aside the impugned judgment and decree. He has also relied

on judgment of the Apex Court in the case of Kolhapur Canesugar Works Ltd.’
& another Vs. Union of India & others, (2000) 2 SCC 536, in which the Apex
Court in para 37 has considered the meaning of omission and held as under:-~

“37, The position is well known that at common law, the normal effect
of repealing a statute or deleting a provision is to obliterate it from the
" statute book as completely as if it had never been passed, and the statute
. must be considered as a law that never existed. To this rule, an exception
is engrafted by the provisions of Section 6 (1). If a provision of a statute
is unconditionally omitted without a saving clause in favour-of pending
proceedings, all actions.must stop where the omission finds them, and if
final relief has not been granted before the omission goes into effect, it
cannot be granted afterwards. Savings of the nature contained in Section
6 or.in special Acts may modify the position. Thus the operation of
repeal or deletion as to the future and the past largely depends on the
- savings applicable. In a case where a particular provisionin a statute is
omitted and. in its place another provision dealing with the same .
contingency is introduced without a saving clause in favour of pending
proceedings then it can be reasonably inferred that the intention of the
legislature is that the pending proceedings shall not continue but fresh
" proceedings for the same purpose may be initiated under the new
. provision”, .-~ - , o
In the present case, Section 23 of the Act, 1956 is-omitted-without replacing
the same by any other provision,. and therefore, the same shall be treated as it.
never existed in the statute, and hence will be applicable in the present case. . '

14. Inreply to this argument, Shri N.K.Jain, learned senior"'couil__sel for the
respondents has submitted that the deletion of Section 23 of the Act is not a

. retrospective, but will be prospective effect. In support of his arguments, he has

relied on judgments of the Apex Court in the case of R. Rajagopal Reddy Vs.
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. Padmini Chandrasekharan, 1995 MPLI 402, Sheela Devi & others Vs, ‘Lal
.- Chand, 2007 (1) MPLJ 435, and in the case of 4nar Devi and others Vs.
_ P_arn.zeshwarf Devi & others, 2007 (1) -MP_LJ 467. - .

15. From perusal of these judgments, it is clear that in those cases the Apex

Court has held that whether a provision is prospective or retrospective is to be
decided on thé basis of language, aims and objects for which the said amendment
"i§ carried out in the Act. From perusal of thée Amendment Act, 2005,' it is- clear

that a change is brought in the law amongst the Hindu and gives equal rights to the -
Hindu Joint Family both male and female, Thus, from the object and reasons, it is -

clear that intention of the legislature is to bring female and malé heirs on equal
footing. By omitting Section 23 of the Act, 1956 no new right is created.in favour
of female, but only a-bar.of filing a suit is lifted, The female had a share in the
- property even before coming into- force of Hindu Succession (Amendment). Act,

2005, but only restriction.of their right shall bar for filing a suit for partition in the .
" property which is kept by the family members, and the said bar is lifted. In view -

of this fact the said bar will operate retrospective and benefit of the said omission
cani be extended.to the present appellant. In such circumgtances, the. appeal

" deserves to be .allowed, = . ) : L : -
16, In the ultimate result, the appeal is allowed and cross objection stands - -~

- dismissed. The impugned judgment and decree is hereby set aside and pass a
preliminary decree of partition by holding that heirs of deceased J agannath Prasad
have one-sixth share in the property. Now the Court shall appointa Commissioner

- for partition the property by way of one-sixth share:each of the heirs of the
deceased Jagannath Prasad. o o '

- . ' ' Appeal allowed.
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because the tenancy is in favour of a partnership firm, which means in favour af
all the partners of the firm - Hence, the suit is not maintainable - Appeal allowed.
» (Para 28)
I s aftifrm, 19 (1961 &1 41), o1 1201)(9). () & (TF),
fafee wiimar wfedr, 1908, AR¥ 1 AW 10, FRY 30 — ITEH WHR BT
TS — a1% 3 WSUiiRT — mﬁqﬁmwﬁ?ﬂ‘ﬁmﬁﬁﬁmﬂwﬁmw
AR i a1 was ARNERT BY R T T — WA — AR — aRIR ¥ R
2 ) A1) S UEr ¥ T T A o Wt iy e e v & v ¥ 8, Rt
o § v Bl ARl B v 3 - BWWW%“I% mﬂﬁsl
Cases referred :
AIR 1999 SC 3335,.(1992) 4- SCC 254 (2007) 5 SCC 392,(2007) 5 SCC
745, AIR (38) 1951 Nagpur448 AIR 1965 SC 1718, 1996 ATHC 2297, AIR 1971
MP 109, AIR 1958 MP 299, (2001) 3 SCC 179, (2004) 12 SCC 368.

R.D. Jain with S.K. Jain, for the appellants
K.N. Gupta with Anupam Shrivgstava, for the respondent.

| ORDER. .
S.K. GANGELE, J. :—Defendants have filed this appeal against the judgment
and decree dated 10.01:2005 passed by VIII Additional District Judge, Gwalior in

_ Civil Appeal No. 40-A/2004 affirming the ]udgment and decree dated 30.4.2004

passed by IX Civil Judge, Class I, Gwalior in Civil Suit No. 62-A/2002.

2. The appeal has been admitted vide order dated 08.09.2005 for heanng on
the following substantial questions of law :-

(1)  Whether the suit filed by the plaintiff for ejectment against the
defendants is not maintainable inview of the fact that partnership firm
to whom accommodation was let is not joined as party ?

(2)  Whether the Courts below have erred in passing the decree under
Section 12 (1) (f)of the M.P. Accommodation Control Act, when plaintiff
has failed to prove his need to the suit accommodauon objectively 7

(3)  Whether the findings of the Cour;s below about the bonafide
-need of the plaintiff is vitiated for non-consideration of the facts i.e.
age of the plaintiff, his past experience, failure to file a suit within six
years of his retirement etc. ar¢ material conmdcratlon for determining
his bonafide need 7" : :

3. - During the pendency of the second appea.l the respondent filed a cross-
objection which has also been admitted on 19. 10 2005 for heanng on the following
substantial question of law :-

"Whether the first appellate court has erred in refusmg to pass a decree
on the ground of Section 12 (1) (a) when the rent is not deposited in
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accordance with Section 13 (1) and the delay is not condoned by the
first appellate Court 7"

4. . Facts of the case are < Plaintiff, Ram Prakash Sharma filed a suit for eviction
and recovery of rent against defendant, Babulal Birla. Plaintiff pleaded that he'is -

‘the owner of a shop situated at Patankar Bazar, Lashkar, Gwalior. The shop was

let out by his father, late. Shri Matadeen Sharma on 23.06.47 on a written rent-
deed. Father of the plaintiff died on 26.06.71. After death of the father defendant,
Babulal Birla becamb tenant of the plaintiff and the tenancy is oral.-It had been
agreed between the parties to pay monthly rent of Rs. 125/- per month. The

_ defendant did not pay rent. The shop is needed for bonafide néed of the plaintiff

because the plaintiff wants to start business of Restaurant. He had sufficient fund

for the aforesaid purpose. The defendant in the written statement admitted the -

fact that the shop was rented out on 23.06.47. It has further been pleaded by the
defendant that he had been paying rent reguiarly. The defendant denied the bonafidé
need of the plaintiff and stated that wife of the plaintiff had been working as
Teacher at Gajra Raja Girls School, Gorkhi, Gwalior. His son, Arvind Sharma was

" in Air Force and younger son, after obtaining B.E., Degree, was also postgd at

Maruti Udyog Ltd, Gudgaon. The written staternent was amended further and the
deféndant stated that in the year 1994 the plaintiff.got possession of two times
larger space in comparison to the suit shop, which is adjacent to the shop in dispute. .

" The defendant also raised a plea that on 01.04.1976 that Partnershlp firm of

defendant came into existence and an mformatlon had been given to this effect to -
the plaintiff. The plamtlﬁ' agreed to transfer the tenancy of the shop in favour of

) the partnership firm and also received rent from the Partnership firm, named as’

'Firm Birla Machinery Company' and issued rent-recexpts in favour.of the

. partnership firm. Inspite of this the partnership firm has not been impleaded as a

party neither partners of the firm have been impleaded as parties, hence the suit
is not maiftainable on the ground of non-joinder of necessary parties. In view of
special pleadings and amendment in the written statement, which was allowed by
the Court, the plaintiff also amended.the plaint: He pleaded that no notice of -

existence of partnership, firm had beén given to him. The defendant illegaily handed

over possession of the suit premises to the partnership firm. There is a sub-letting
on the part of the defendant and on this ground also the p]amtlff is cntltled to
received decree of eviction.

5.  During pendency of the suit dn application under Order 1 Rule 10 CPC has -

been filed before the Court on 13.02.2001 by Birla Machinery Co. through
Radheshyani, Birla and Harish Birla, as partners. They pleaded that partnership-
came into existence on 01,04.76. There is a registered deed of partnership. The

plaintiff treated partnershlp firm as. tenant, hence the partnership firm:and -its

partiers, Radheshyam Birla and Harish Biral are the necessary pa.rtles Hence,
they be added as defendants. Plaintiff objected the application and. pleaded that
defendant Babulal Birla had been. glven the premlses on rent; hence the partners

.'i




BABULAL BIRLA Vs. RAM PRAKASH SHARMA 2649

and partnership firm are not the necessary parties. The aforesaid application has
been rejected by the trial Court vide order dated 08.03.2001 by holding that
documents filed by the defendants can be filed during trial and the decree of
eviction can be passed without adding the aforesaid partners as parties to the suit.

A review application was filed against the aforesaid order. That has also been

rejected vide order dated 17.08.2001.
6.  The plaintiff in his deposition stated that he is the owner of the suit shop.

- The shop was rented out by his father on 23.06.47 to the defendant, Babulal Birla

on a written tenancy at the rate of Rs. 60/- per month, the agreement has been
filed as Ex. P-3. The tenancy has been continued after death of his father, The
shop was needed bonafide to the plaintiff for starting of business of hotel/restaurant.
He admitted in his cross-examination that he received possession of an area of
1150 sq.ft. , which is adjacent to the shop and the area of shop is 460 sq.ft.,
however, that area is not sufficient to start business of plaintiff. He further admitted
that he signed documents Exs. D-1 and D-2,. rent receipts on behalf of 'Birla
Machinery Company'. He further admitted that there is a board on the shop of
Birla Machinery Company and both sons of the defendants had been doing business
at the shop. He further admitted that he received rent from Babulal and some
times from his sons. On behalf of the plaintiff two other witnesses, Naresh Kumar
(PW 2) and Satya Narayan (PW 3) have been examined. PW. 2 Naresh Kumar
in his statement stated that Birla Machinery Company had been doing business of

machines in the shop. Plaintiff had-experience of hotel and restaurant. The shop -

is sufficient for business of hotel and restaurant. Another witness of the plaintiff
Satya Narayan (PW 3) in his statement stated that Ram Prakash had been doing
the business in the shop. The shop is sufficient for the business of restaurant. He

. admitted in his cross-examination that the plaintiff got possession of a portion

from another tenant.

7.  The defendant in his statement stated that the shop was rented out by the
father of the plaintiff to him on 23.6.47. The plaintiff demanded 'Pagree’ from
him. The plaintiff also got possession of 1150 sq. ft. plot, which is adjacent to the
shop. He had been doing business in the shop in the name of 'Birla Machinery
Company'. The rent receipts, Exs. D-1 and D-2 are also from the plaintiff in the
name of 'Birla Machinery Company'. In the year 1976 there a partnership firm

~has been created in the name of 'Birla Machinery Company' and other partners of

the firm are his sons, Radheshyam and Harish. On 13.7.96 the plaintiff had given
a letter to Andhra Bank, Gwalior mentioning the fact that the tenant of the shop is
'Birla Machinery Company, a Partnership Firm, copy of the letter and certificates
from the Bank have been filed as Exs. D-37 and D-38 and registration of Partnership
Firm has been filed as Ex. D-39. The defendant denied the need of the plaintiff.
In his cross-examination he stated that his two sons had been doing the business
in the shop.

3. On behalf of defendants Mr. Radheshyam Birla and Mr. Harish Birla have
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been examined as D.W, 2 and D.W. 3. Another witness, Saroj Bindal has also
been examined. Son of the defendant, Radheshyam Birla has stated that he had
been doing business in the shop in the name of Partnership firm since 1976. His
- brother and father are the partners of the firm. The registration of the firm is Ex.
D-39. The plaintiff received rent from the firm and also informed Andhra Bank
that the firm is the tenant. He further stated that there was no bonafide need of
. the plaintiff and the plaintiff got possession of near about 1200 sq.ft. Same facts

have -been stated by Mr. Harish Birla, who is the son of the defendant and who -

has been examined as D.W. 3. He admitted that there are restaurants and. Sweets
shops adjacent to the suit shop. Another witness Saroj Bindal stated that plaintiff
had no experience of restaurant business and he also received possession of the
premises of an area of 1150 sq.ft., which is adjacent to the shop. Mr. Vijay Sengar,
who has been examined as witness on behalf of defendant denied the fact that
had experience of restaurant business.

9.  Apart from oral evidence plaintiff produced rent note, Ex. P-3 copy of the |

map of the suit shop and death-certificate of his father, Ex. P-4. The defendants
produced receipts of rent of Rs. 1500/- dated 31.03.1994 and 31.3.1950, Ex. D-1
and D-2, Photographs of the place and letter Ex. D-37 written by the defendant to
the Bank and certificate issued by. the Bank as Ex. D-38, copy of registration of
the firm as Ex. P-39 and partnership deed.

10. On the basis of the peladings, documents and evidence on record the trial

Court hasheld that the plaintiff-is entitled a decree of eviction on the ground of -
bonafide need under Sections 12 (1) (f), 12 (1) (a) and also 12 (D (c) of M.P. .

- Accommodation- Control Act and decreed the suit.

11.  The defendants filed and appeal. During pendency of the appeal Babulal Birla
died and his legal representatives have been brought on record. The lower Appellate
Court affirmed the decree of eviction passed by the trial Court on the grounds under
sections 12 (1) (a) and 12 (1) (f) of the M.P. Accommodation Control Act. Thereafier,

appellants filed the present appeal and the respondents filed cross-objections against .

the rejection of the claim of the plaintiff under section 12 (1) (c) of the Act for arrears
of rent. The appeal has been admitted and cross-objections have also been admitted
for hearing on the substantial questions of law mentioned above.

12. Learned Senior Counsel for the appellants has submitted that the plaint

filed by the plaintiff is not maintainable for non-joinder of necessary parties because
the suit accommodation had been subsequently let out to the Partnership fim and
.it has not been joined as a defendant inspite of application. Hence, the suit has to
be dismissed. The learned counsel further submitted that there is no bonafide
need to the plaintiff and the findings to this effect are vitiated looking to the age of
the plaintiff and the fact that plaintiff got possession of another land of 1200 sq.
ft. and he has not started any business over the land. In support of his contentions
the learned counsel relied upon following judgments :-
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(1) Deena Nath v. Pooran Lal, (2001) 5 SDCC 705,
(2) Ramesh v. A. Balreddy, 1990 (I[) MPWN 71 (SC), -

(3) 'Chhotelal Ratanlal and another V. Rajmal Mrlapchand and
others, AIR (38) 1951 Nagpur 448, ‘

(4) Mattulal v. Radhelal 1975; JLJ 1 (SC),
(5) Kishan Chand v. Jagdish Pershad and others, (2003) 9 SCC 151,

" (6) JJ. Lal Pvt.Ltd and others v. MR Murali cmd another (2002) )
3SCC 98,

(7) Indrasen Jain v. Rameshwardas, AIR 2005 SC 578,

- (8) Nagubai Ammal and others v. B. Shama Rao and’ others,” AIR
1956 SC 593

(9) Bhairab Chandra Nanden v. Ranadh:r Chandra- Dutta AIR
1988 SC 396

13. Contrary to this, learncd Senior Counsel for the respondents - plaintiff

-submitted that the suit sliop has never been let out to partnership firm. As per the

agréement the tenancy was between the plaintiff and the defendant. No issue has

" been from to this effect before the trial Court neither both the Courts below have

recorded any finding on the aforesaid issue. Hence it cannot be raised for the first -
time in the second appeal. Learned Senior Counsel further submitted that both the .

courts below have appreciated the evidence on record and found need of the
plaintiff bonafide and the findings of both the Courts below to this effect are as
per law. He further submitted that the cross-objection filed by the respondent is
also liable to be allowed because there is a delay in depositing arrears of rent. In
support of his contentions, learned counsel relied upon the following judgments :- .

(1) Kanji Manji-v. The Trustees of the Port of Bombay, AIR- 1963
. SC 468,

(2) Sheodhari Rai and others v. Sura] Prasad Smgh and others _—
AlR 1954 SC 758,

(3) NM Ponmah Nadar v. Smr Kamalakshmr Ammal, AIR 1989
SC 467,

4) Tarabar Jivanlal Parekh V. La!a Padamchand AIR 1950 Bombay
89,

(5) Keshorao v. Madhoprasad, 1960 MPLJ SN 116,

(6) Unreported judgment in Rajeéndra Prasad v. Smt. Shanti Garg

and others, Second Appeal No. 542/07, Decided on 29.10.2007 at
Gwalior Bench.

14.  As mentioned above in this judgment, initially the plaintiff filed a suit for
eviction on the ground of recovery of arrears of rent and bonafide need. The
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defendant denied the need of the plaintiff and alsodenied the factum of arrears of
rent. Subsequently, the defendant amended the written statement and pleaded
that on 02.04.1976 a partnership firm was created and it has been doing business
in the shop in dispute. The plaintiff informed about the partnership firm and he
also consented to transfer the tenancy in favour of the partnership firm. He received
rent from the Partnership firm, The partnership firm is a registered firm and it had
been doing the business in the shop in the name of 'Birla Machinery Company'. In
spite of that the partnership firm and its partners have-not been impleaded as
parties in the suit, hence the plaint is liable to be rejected on the ground of non-
joinder of necessary parties. After the aforesaid amendment in the written
statement the plaintiff also amended the plaint and denied that the shop had been
let out to the partnership firm. An application was also filed before the trial Court
on behalf of partnership firm through all the partners, namely, Radheshyam Birla
and Harish Birla for making them as parties under Order 1 Rule 10 CPC. The
_ plaintiff opposed the aforesaid application and stated that the accommodation has
never been let out to the partnership firm. That application has been rejected by
the Court vide order dated 08.03.2001. Thereafter, a review application was filed
and that application was also rejected by the Court by order dated 17.08.2001.

15. Initially, the shop was let out to the defendant vide agreement, Ex. P-3. It
was executed between Babulal Birla, the defendant and Matadeen Sharma, father
of the plaintiff, on 23.06.1947. The agreement was valid upto 23rd June 1948 and
"as per the agreement shop was rented out on a monthly rent of Rs. 60/~ per
month. Subsequently, Mr. Matadeen Sharma died on 26.06.1971. Since the date
of agreement the shop is in possession of the defendant. The plaintiff in his plaint
pleaded that initially the shop was rented out by the father of the plaintiff on the
basis of a written agreement, Ex. P-3, and after death of his father, who died on
26.06.1971, the defendant, Babulal Birla became the tenant of the plaintiff and
the tenancy is oral. The rent of the shop was also fixed as Rupees 125/- per
.month. The defendant specifically pleaded that the shop was subsequentiy rented
out in favour of a firm, namely, 'Birla Machinery Company'. The firm was registered
with thé Registrar on 06.08.1976. Registration Certificate has been filed as Ex.
P-39. The partnership deed was executed on 1st April 1986 between the pariners,
Babulal Birla, Radheshyam Birla and Harish Birla. The plaintiff received rent of
Rs.1500/- from 'Birla Machinery Company'. Receipt of rent has been filed as Ex.
D-1 which is dated 31.3.1994. Another rent receipt has been filed as Ex. D-2. It

is also in the name of 'Birla Machinery Company'. It is dated 31.03.1990. Itis for |

the rent of Rs. 1500/-, As per the aforesaid documents Mr. Ram Prakash Sharma
received rent of the shop from 31st March 1990 upte October and as per Ex. D-
1 Mr. Ram Prakash Sharma received rent of the shop from 1st April 1993 to 31st
Marh 1994. Plaintiff admitted his signature on receipts, Ex. D-1 and Ex. D-2 in

para 21 of his cross-examination. He further admitted that there is a sign-board °

on the shop of 'Birla Machinery Company'. Apart from this, the plaintiff submitted

w
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" . a rent-letter to the Manager, Andhra Bank; Gwalior informing the bank that Birla

Machinery Company was the tenant of the plaintiff. Photocopy of the rent-letter
has been filed as Ex. D-37, in which foliowing paragraph has been mentioned by the
plaintiff :- i _ - AT .

"With reference to the advances already granted and advances to be .

granted in future by your. Bank to Birla Machinery Company against .

goods stored in my godown no -- situated at Patankar Bazar, Gwalior, I. -

hereby-agree’and confirm that I have no lien on gqodé,.:i]:eady_pledged :

andto be pledged to your Bank in future and that I-have no objection

and shall have ne objection whatsoever hereafter to your Bank having

access to'the goods whenever necessary for the purpose. of inspection

or otherwise and also to-your-Bank's putting its name boards Iocks etc.

- on the godown or godowns containing tlie goods in token of your Bank's

lien over thém." P " o

The Bank further subinitted a certificate, which has been filed as Ex, D-38.
In the aforesaid certificate, it has been mentioned that a rent letter was received
by the Bank with regard to Birla Machinery Company, Patankar Bazar, Gwalior, a
registered partnership Firm from the land lord and that rent letter has not been
cancelled. The certificate is dated 19.04.2003. . '

16.  From the aforesaid documentary éyide:_lc_e, itis clear thatthe plaintiff received

rent from Birla.Machinery Coﬂap_any as-per Exs. D-1 and D-2-and.the plaintiff

also submitted a rent-letter to the Bank, Ex. P-37 mentioning that Birla Machinery

- Company, Patankar Bazar, Gwalicr, a registered Partnership firm was the tenant

of the plaintiff and the rent-letter has 'never:been cancélled as per the certificate
issued by the Bank Ex. D-39. The defendant himself stated in the year 1976 the
defendant informed to the plaintiff about the creation .of partnership firm and
thcreaftcr,l};fs;both sons have become partners’ bt(-the firm: -Both the sons of the
defendant haye also deposited the same facts.in their evidence as DW 2 and DW
17. "From the above facts and documents, Exs. D-1 aiid D-2 and specially the
letter Ex. D-37 it is clear that the plaintiff accepted the Biﬂa Machinery Company, .
a registered Partnership Firmi as his tenant becausg the'plaintiff received rent to
this effect and submitted a rent-letter to the Bank initjally, there was only a written
agreement between the defendant and father:of the plaintiff, Annexure P-3 and it

- was for a period of one year i.e. upto 23rd June 1948."{’heplajntiﬁ'hjrnself pleaded

that after death of his father there was an oral tenancy. Section 111 of the Transfer
of Property Act prescribes surrender of leasg,_‘which is as under : -
""111.' Determination' of ‘leasé:- A -lease of immoveable property
determines - ) '
(a) by efflux of the time limited thereby.
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(b) where such time is limited conditionally on the liappening of some
event - by the happenmg of such event;-

(c) where the interest of the lessor in  the property terminates on, or
his power “to dispose of the same extends only to the happening of any
event - by the happening of such event,; :

(d in case the interests of the lessee and the lessor in the whole of
. the property- become vested at the same tlme in one person in the same
-7 right; . .
(e) by express surrender that is to say, in case the lessee yields up
his interest under the. lease to the lessor, by mutual agreement between
them; .

® by 1mp11ed surrender;

(g) . by forfeiture; ‘that is to say,. (1) in case the- lessee breaks an ..
EXpress congdition which prov1des that, on breach thereof, the lessor
may re-entér (***); or (2)in case the lessee renounces his character

as such by setting up a title in a third person or by ¢laiming - ‘title in .

- himself: (or (3) the lessee is adjudicated an insolvent and the lease
provides that the lessor may re-enter on the happening of such event); .
and in (any of these cases) the lessor or his transferee (gives notice in .
writing to the lessee of) his intention to determine the lease;

(-h) -on the expiration of a notice to determine the lease, or to quit, or-
of intention to quit, the property leased, duly given by one party to the °
other.

18. Hon'ble the. Supreme Court in T.K. Lathika v. Seth Karasandas Jamnadas,
AIR 1999 SC 3335, has held as under with regard to doctrine of implied surrender :- -

"12. The principle which governs the doctrine of implied surrender

. of a lease is that wlien certain relationship existed between two parties

. in respect of a subject matter and a new relationship has come into
existence regarding the same subject matter, the two sets cannot co-
exist, being inconsistent and incompatible between- each other, i.e. if -
the latter can come into effect only on termination of the former, then it
_would be deemed to have been terminated in order to enable the latter
to operate. A mere alteration or improvement or even impairment of
the former relationship would not ipso facto amount to implied surrender.

_ It has to be ascertained on the terms of the new relationship vis-a-vis
the erst-while demise and then judge whether there was termination of
the old jural relationship by implication."

The Hon'ble Supreme Court in PM. C. Kunchiraman Nair v. C.R. Naganatha
-Iyer and others, (1992) 4 SCC 254, has held as under with regard to the same
principle :-
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"In English law, delivery of possession by the tenant to a landlord and
his acceptance of possession effects a surrender by operation of law.
It is also called implied surrender in contradistinction to express
surrender which must be either by deed or in writing. Directing the
occupier to acknowledge the landlord as his landlord i.e., to attorn to
the landlord, is a sufficient delivery of possessmn by the tenant to the
landlord. Recelpt of rent from a person in possession may be evidence
of the landlord's acceptancé of him as tenant, whether he is a.stranger,

"' or whetherhe was already in possess_iorr as subtenant. Illustration under
clause (f) or S. 111 of the T.P. Act is not exhaustive of the cases in
which there may be an implied surrender of the lease. Just as under the -
English law, there can be an implied surrender under the law of transfer
of property in India, if the lessor grants a new lease to a third person
with the assent of the lessee under the existing lease who delivers the
possession to such person or where the lessee dn'ects his subtenant to
pay the rent directly to a lessor."

Hon'ble the Supreme, Court in Tarachand.v; Sagarbai alias Chaiyalibai,

B (2005) 5'SCC 392, has held as under with regard to implied surrender :-

"25 Although technically a tenant may continue to occupy the
' premrses once the nature of possesswn changes resulting i in.change in
his status, which he accepts the same may amount to virtual takmg of -
possession. In any event, virtual taking-of possession is no a sire quo
non for implied surrender as the same_can be created by a new -
relationship also. In Neniichand v. Onkar Lal (1991 (3) SCC 464 this -
- aspect of the matter has not been considered."

19.-  As per the above quoted judgments of Hon'ble the Supreme Court 1t is clear thiat
delivery of possession is not a sine guo non for implied surrender and from-the facts of
the case there can be an implied surrender and a new relatlonshrp can also be created.

20, From the facts mentioned above, it is clear from the Exs. D-1, D-2, D-37

and D-38 rent-letter and certificate issued by thepetmoner that pl_a.mtlff accepted
the tenancy of partnershlp firm - 'Birla Machinery Company, and there is an implied
surrender of tenancy in favour-of Birla Machisery Company and new relationship .
has been created between the plaintiff and Birla Machinery Company

- 21.  Hon'ble Supreme ‘Court in B. Arvind Kumar v: Govt. of India’ and others,
(2007) 5 SCC 745, has held as under with regard to-essential ingredients of a lease :-

"9,  Section 105 of the Transfer of Property Act, 1882 defines lcase ‘
as follows :-

"105. Lease defined - A lease of immovable property is a transfer of
a right to enjoy such property, made for a certain time, express or
implied, or in perpetuity, in consideration of a price paid or promised, or
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of money, a share of crops; service or any other thmg of value, to be
rendered periodically or on specified occasions to the transferor by the
transferee who accepts' the transfer on such terms. .

Lessor, lessee, premium and rent defined - The transferror 1s called the
lessor, the transferee is called the lessee, the price is called the premium,
and the money, share, service or other thmg to be so rendered is called
the rent." T :

Thus ‘the essentlal .ingredients’ of a lease are . (a) there should be a
transfer of a right, to enjoy an immovable property, (b) such transfer
.may be for a certain term or in perpetuity; (c) the transfer should be in
consideration of a premium or rent; (d) the transfer should be a bilateral
transaction, the transferee accepting the terms of transfer." )

22. In view of the above judgment it is clear that a tenancy had been created
between, the plaintiff and Birla Machinery Company, a Partnership Firm, a Firm -
which had three partners i.e. Babulal Birla, Radheshyam Birla and Harish Birla.
The partnership firm filed an application for joinder of necessary parties. That
has been resisted by the plaintiff. Hence, the partnership firm and its partners
were the necessary parties in the suit of eviction because the tenancy was between
the plaintiff and Birla Machinery Company, a partnership firm. In accordance
with the provisions of Order 30 of the Code of Civil Procedure the partners can

- be sued in the name of the firm. In the present case the plaintiff has not sued the

firm and neither all the partners. Contrary to this, the firm and its partners filed an
application for joining them as défendants. That has been resisted by the plaintiff.

23.  The Division Bench of Nagpur High Court in Chhotelal Ratanlal and
another v. Rajmal Mlllapchand and others, AIR (38) 1951 Nagpur 448, has
held as under :-

"Where a sum of money is due to a partnership finn, such a sum can be

recoveréd either in a suit brought by all the partners of the firm or in a

suit filed in accordance with 0.30, R.1, in the name of the firm. Suit by
- one partner alone in his name is not mamtamable

The Division Bench of Nagpur High Court further held as under with regard
to that all the partners of a firm or firm has not been added as partles then the suit
is not maintainable :- °

The principle is that in actions of contract, it is the rlght of the defendant
if he takes the objection in propet time to insist upon all persons with
whom he contracted being joined as plaintiffs and if after objection has
been raised the plaintiff proceeds with the suit without taking steps to
add the person or persons whose non-joinder has been objected to and
the Court find that the objection is well founded, the.suit must be
dismissed : See '‘Ramsebuk v. Ramial Koondoo' 6 Cal 815. More than
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once it has been held that one of the several partners carrying on
business in the name of a firm cannot sue in his own'name the cause of
action which has arisen in favour of the firm : See ‘Dular Chand v.
Balram Das’ 1 All 453, 'Ralliram Shewaram v. Firm of Bhudhuram'
AIR (12) 1925 Sind 181 and ‘Behari Lal v. Ram Chand’ AlLR, (29)
Oudh 335.". - : L L )

The Hon'ble Supreme Court. in -Her Highness Makarani Mandalsa Devi
and others v. M. Ramnarain Private Ltd. and others, AIR 1965-SC-1718 has
held as under with regard to. suit against a partnership firm :- o

"A suit by or in the name of a firm is really a suit by or in the name of

all its partners. The decree passed in the suit, though in.form against

- the firm; is in effect a decree against all the partners. Beyond doubt, in

a normal case, where all the partners of a fifm are capable of being

- sued and of being adjudged judgment-debtors, a suit may be filed and a

 decree may be obtained against a firm undér 0.30 of the Code of Civil

Procedure, and such a decree may be exedutqd against the property of

the partnership and against all the partners by following the procedure
.of 0.21 R. 50 of the Code of Civil Procedure." :

_ The learned Single Judge of Karnataka High Court in Sri. Jayantilal
Sampathraj Jain v. Shri D. Noor Mohammed, 1996 AIHC 2297, has held as
under :- o S o T

"'Where an eviction petition under S. 21 of the Kamataka Rent Control

Act (1961) was filed against the partnership firm, the tenant firm can
be sued in its own name, without the partners being impleaded, in view
of R. 1 of 0.30 Civil P.C., since Rule 35 of the Karhataka Rent Control
Rules (1961) expressly provides that in deciding any question relating °
to procedure not specifically provided for by these Rules, the Court

- shall as far as possible be gaided by the provisions contained in the
Code of Civil Procedure, 1908. Thus, the provisions of Order 30 of the -
CPC in its entirety are ,ap'pﬁéaBl_:;:_ to a proceeding under section 21 of
the Kamataka Rent Control Act-(1961). AIR 1984 SC 1570, Expl. &
Disting." - e L . : -

A Division’ Bench-of this Court in Sit. Vraj Kuwar Bai and others v.
Kunjbiharilal Krishnachandra and others, AIR 1971 MP 109 has held as under :-
11.  Under Order 30 of the Code of Civil Procedure, a suit can be
filed against a firm without joining all or any of the individual partners
by name as defendant and a valid and binding decree can be passed
which will be executable against the firm property. The necessity of
joining individual partners is only for the purposes of binding a particular
partner personally, but for binding the partnership property it is not at
all necessary to implead any partrier by name. Under Order 21, Rule 50
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of the Code of Civil Procedure, where a decreé has been passed against
a firm, execution may be granted against any property of the partnership;
but it can be granted against the person or personal property of the
partners only if they are parties to the suit or permission is obtamed to
execute the decree aga.mst individual partners.” -

24.  From the above principle of law laid down it is clear that the partnershlp
firm can be sued inthe name of partnership firm or againstall the partners. However,

~_in the present case, although the tenancy ‘was transferred in favour of the

_ partnership firm, as held earlier, the plantiff has not sued the partnership firm

neither all the partners. Only Babulal Birla has been sued. In such circumstances,

the suit was not maintainable due'to non-joinder of necessary parties,

25. Although no issue has beén by the trial Court in this regard, butin the present
case, the plaintiff went into the trial of the suit with ful knowledge and the defendant
at the initial stage objected with regard to maintainability of the suit, the plaintiff
denied the claim of the defendant to this effect. Thereafter in evidence the
defendant specifically pleaded that the tenancy has subsequently been transferred
to Birla Machinery Company, a partnership firm. The plaintiff in his evidence
denied the aforesaid fact. Even though the plaintiff opposed the application of

amendment filed on behalf of the partners of the partnership firm and resisted the

. prayer of the partners to_ be joined as defendants. In such citcumstances; plaintiff
went on trial with the knowledge of the aforesaid issue and led evidence ‘on this
aspect. There-is no prejudice to the plaintiff due to the aforesaid issue.

- 26. The Hon'ble Supreme Court in Nagubai Ammal and others v. B. Shama

Rao and others, AIR 1956 SC 593 has held as under with regard to non-framing _

of specific issue :-

(10) 1, We see no- substance in the contention that the plea-of lis -
pendents is not open to the:plaintiff on the ground that ithad not been
raised in the pleadings. It is true that neitehr the plaint nor the reply -
statement of the plaintiff-contains any averment that the sale is affected
by the rule of lis peridens. Nor is there any issue specifically directed to
that question. It-is argued for the respondent that the allegations in para
.4 of the plaint and in para 5 of the reply statement that Dr. Nanjuda
Rao being a transferee subsequent to the mortgage could claim no right _
"inconsistent with or superior to those of the mortgagee and the auction-
purchaser” are sufficiently wide to embrace this question, and reference
was made to issue No. 3 which is genefal in character

Even if the plaintiff meant by the above allegations to raise the pleaof
lis pendens, he has not expressed himself with sufficient clearness for -
the defendants to know his mind, and if the matter and rested there,
there would be much to be said in favour of the appellant's contentlon

But it does not rest there.




- BABULAL BIRLA Vs. RAMPRAKASH SHARMA 2659
~(11) . The question of lis pendens was ‘raised by the plajntiff at the
very commencement of the trial on 8.3:1947 when he went into the
) witness-box and filed in his examination-in-chief Exhibit J series, relating
"7  to the maintenance suits, the decree passed therein and the proceedings
_ - in execution thereof; including the purchase by Devamma. This evidence
" ‘is-relevant only with reference to the plea of lis pendens, and it is’
.~ significant thatio objectlon was raised by the defendants toits receptlon
: "'Nay, more.
R On 13.3.1947 they cross-exammed the plamtlﬁ' on ths collusive
_chamcter of the proceedirigs i in Exhibit J series, and filed documents in
* proof of it: The trial went on theteafter for nearly three months, the
" " defendants adduced their evidence, and the hearing was concluded on
2.6.1947. In the argument before the District Judge, far from objecting
* to the plea of lis pendens being permtned to be raised, the defendants
- argued the question on its miérits; and sougbi a decision on the evidence
" that the proceedings were collusive in character with a view t0 avoid
the operation of S. 52, T.P. Act ‘ .

T Weate satisfied that the defandants went to tnal with full -
knowledge that the question of lis pendens was in issue, had ample
’ opportumty to adduce their evidence thereon; and fully availed
" " themselves of the same, and that, in the mrcumstances the absence of
a specific pleading on the ‘question was a mere-irregularity, which;
- resulted in no pre]udlce to them. Lo

B '(12) "It was argued for the appellants that as no plea of lis pendens
was taken in the pleadings, the evidence bearing ori that questlon could
not be properly looked into, and that no decision could be given based
on Exhibit J series that the sale dated 30.1.1920 was affected by lis;

~and reliance was placed on the 6bservations, of Lord Dunedin in Siddik

. Mahomed Shah v. Mt. Saran, 1930.P.C. 57 (1) (AIR V'17) (A), that

""no amount of evidence can be looked into upon a plea whlch was
never put forward.:

The true scope of ﬂns rule is that ewdence let in on issues on whlch the

* parties actua.lly went to tnal should not be made the foundatlon for.
decision of another and differént issue, which was not present to the

- minds of the parties and on which they had no opportunity of adducmg )
‘evidence. But that rulé has no application to a case where parties goto
_tnal with knowledge that a particular question is in issue, ‘though no

. specific issue has’ been framed thereon, and adduce evidence relatmg
thereto, " :

, A D1v151on Bench of thxs Court in Ishak Ali v. Mst Unnasbi Porthahm
and others, AIR 1958 MP 209 has held as under :-
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"No doubt, the plea of adverse possession was not made in so-many
words, but all the facts necessary thereto were pleaded by the defendant.

The plamnﬁ's had full knowledge-and notice of the case and the absence -
of a plea or issue had hardly affected the merits. The parties went 10
trial with the full realisation of want the case was and the plaintiffs,

who had a burden.initially on them, know full well that they had ‘been -
kept out of possession for 32 years by the defendants K

Held that in thése circumstances, it was incumbent upon them’ to have

- shown how the suit brought by them was wnhm tlme Case law relied
on."

Hon'ble the Supreme Court furtherin Santosh Hazan V. Purushattam T iwari
(Deceased) by Lrs.; (2001) 3 SCC 179, has held as under :-~. - .

"14. A point of’ law which admits .of no two-opinions may be a
proposition of law but cannot be a substantial questian of law. To be . -
"substantial" a-question of law must be debatable, not previously settled. .
by law of the land or a binding precedent, and must l_iave a. material -
bearing on the decision of the case, if answered either way, insofar as
the rights of the partxes before ‘it are concerned. To be a question of
law “involving in the case" there must be first a foundation for it laid in

the pleadings and the questlon should emerge from the sustainable -~
findings of fact arrived at by court of facts and it must be necessary to - .
decide that question of law for a just and proper decision of the case.

An entirely new point raised for the first time before the High Court is’

. not a question involved in the case unless it goes to the root of the
matter. It will, therefore, depend on the facts and circumstance of each .
case whether a question of law is a substantial one and involved in the - . .
case, or not the paramount -overall consideration being :the need for
striking a judicious. balance between the indispensable obligation to do
justice at all stages and lmpellmg necess:ty of avoxdmg prolongatlon n
the life of any lis." - g

- The Hon'ble Supremé Court in Achmtya Kumar Saha V. Nanee Prmters
 and others, (2004) 12 SCC 368, lias held as undér :- o I

. In cases where courts are. requlred 10 consider the nature of transactlons'
and the status of parties thereto, one cannot go by mere nomenclatures
such as, licence, licensee, licensor, licence fee, etc. in order to ascertain- .=~ -

- -the substance of thé transaction, the Court has to ascertain the purpose .~
and the substance of the agreement. In such cases, intention of the
parties is the decldmg factor. .In order to ascertain the intention, the
Court has to examine the surrounding circumstances including the
conduct of the parties. In the present case, the High Court was; right in
examining the terms of agreement coupled with the circumstances

—— m—— — - ——= e —=—— - —_—
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surrounding the agreement in question like exclusive possession of the
premises being given to Respondents 1 and 2 for monetary consideration
for eleven years with a’clause of renewal of the licence for further
eleven years, payment of municipal taxes by Respondents 1 and 2, the

- fént teceipts issued by M, the premises being let out for business
purposes in a residential locality and conduct of the plaintiff-appellant

. in not examining Respondent No.4 who was held to have consented to
the agreement in question. All the above circumstances taken together
show that Respondents 1 and 2 were not trespassers. They show that

 the agreement was a tenancy in disguise of a licence. (Para 7).

The main issue around which the entire case revolves is ;" whether
the agreement was a licence or-a tenancy. This issue was there before
the trial Court and the agreement was held to be a licence. It was there
also before the lower appellate court but it was not adjudicated upon.
'When the core issue is not adjudicated upon, it results in a substantial
question of law under Section 100 CPC. Although the core issue of
tenancy arose before the first appellate court, the same was not
adjudicated upon and in the circumstances'the High Court was right in
invoking Section 103 CPC." : :
27. Fromthe above principle laid down by Hon'ble the Supreme Court and the
Division Bench of this Court as quoted above, it is clear that if parties went on
trial with full knowledge of facts and led evidence then non-framing of issue is not
fatal and that point can be considered by the Court. From the facts of the case, it
is clear that joining of firm, which is a tenant of the plaintiff, goes to the root of the
matter and it is necessary point to decide the case. Plaintiff went to the trial with
full knowledge of the aforesaid fact, hence the arguments advanced by the learned
counsel for the respondent-plaintiff that the aforesaid point cannot be considered
for the first time in the appeal caniiot be accepted.

28. The question of non-joinder of necessary parties is a question of law and

" fact. It is based on the jurisdiction of thé Court because if necessary parties have

not been added as defendants then a decree cannot be executed against them. In

‘the present case, as held earlier, that the tenancy was transferred to a partnership

firm named as 'Birla Machinery Company', hence either Birld Machinery Company
or its all the partners are necessary parties. The plaintiff has.not added Birla
Machinery Company as defendant neither all the partners as deferidants. In such
circumstances, a decree of eviction cannot be granted in favour of the plaintiff of
the premises because the tenancy is in favour of a partnership firm - which means
in favour of all the partners of the firm, hence the suit filed by the plaintiff is not
maintainable. 1 answer the substantial question of law No. 1 in affirmative in
favour of the appellants. Hence, the plaint has to be rejected. In view of the-

- above findings, there is no necessity to answer other substantial questions of law
and also the substantial question of law with regard to cross-objection.
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29.  Consequently, the appeal filed by the appellants is hereby allowed. The suit
filed by the plaintiff is hereby dismissed. It is hereby clarified that the plaintiff is
free to file fresh suit adding the proper parties. No order as to costs.

Appeal allowed.

LL.R. [2008] M. P, 2662
"-APPELLATE CRIMINAL
Before Mr. Justice A.K. Shrivastava & Mr. Justice Prakash Shrivastava

18 January, 2008* ‘
RAMSA ) ... Appellant
Vs, .
- STATE OF M.P, ) : ... Respondent -

Penal Code (45 of 1860), Section 302, 304 Part I - Murder or Culpable
Homicide not amounting to murder - Deceased sitting along with her husband -
Sundarlal was accompanied by his son Ramsa (appellant), Pintoo and Ramdas
came there - Sundarlal hurled abuses and-all of them assaulted deceased by
means of axe - Appellant Ramsa has been convicted w/s 302 IPC whereas other
accused persons were acquitted - Held - No evidence that accused and
complainant party were on inimical terms - Incident took place in a spur of
moment - Act of appellant fails under Exception 4 of Section 300 - Appellant
acquitted w/s 302 and convicted w/s 304 Part I - Sentenced to 8 years rigorous
imprisonment - Appeal allowed in part. : - (Para 16)
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Case referred :

(2006) 7 SCC 391,

" Ahadullah Usmani, for the appellant.
R.S. Patel, Addl.A.G., for the respondent.

JUDGMENT

The Judgment of  the Court was delivered by
A.K. SarivasTava, J. :-Feeling aggrieved by the judgment of conviction and order

*Cr.A. No.36/2007 (Jabaipur)
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" of sentence dated 8.12.2006 passed by lcarned Sessions Judge, Betul m Sessions
-Trial No.34/2006 convicting the appellant under Section 302 IPC and sentencing

him to suffer life imprisonment, this appeal has been preferred under Section
374(2) Cr.P.C. of 1973.

2. Inbrief the case of prosecution is s that on 18.8.2005 which was the festival
day of Raksha Bandhan, Balaram was in his house. In the evening Bhoori Bai
(hereinafter referred to as “the deceased’) who is the wife of Balaram was also
sitting nearby him. At that juincture, Sunderlal came and hurled the abuses. He
was accompanied by his son_Ramsa (appellant), Pintu and Ramdas. It is said that
Ramsa was carrying an axe and all of them assanlted the déceased as a result of
which she fell down in the courtyard. On hearing hue and cry Motiram who is the
son of Balaram and the deceased came there and on seeing Motiram all the accused
persons fled from the place of occurrence. Motiram noticed that a stick was lying
nearby the dead body of the deceased and- she sustained injuries on her head,
abdomen and back. Thereafter, Kesho also arrived at the spot and saw the dead
body of the deceased lying in the courtyard-

3. A telephonic information was given to Station Officer Incharge of the
concerned Police Station on 18.8.2005 in regard to the commission of the offence
as a result of which Station Officer Incharge Madan Singh Choudhary proceeded
to the village. After arrival in the village, the investigating agericy seized the dead
body and prepared its Panchanama ; sent it for postmortem; seized ordinary and
blood stained earth from the place of occurrence; seized a broken lathi from the’
place of occurrence; recorded the statement of the _witnesses; ond arrested the

-

4. After completion of the mvestlgahon, a. cha.rge sheet was submitted in the -
committal court which on its turn committed the case to thc Court of Session
where accused persons were tried. -

5.  The learned trial Judge on the ha515 of the allegations ma.de agamst the

accused persons in the charge sheet framed charge punishable under Section 302

IPC and in the alternative 302/34 of IPC. Needless to emphasize all the accused

. persons abjured theu' guilt and pleaded complete i mnocence

6. In order to _prove the charges, the prosecunon examined as many as 9
witnesses and placed Ex.P/1 to P/33 the documents on record. The defence of
accused persons is of false 1mphcat10n and i in support of their defence they"
examined one Ganaji (DW- 1)

7. The learned trial Judge after appreclaung and marshalling the emdence came
to hold that except appellant Ramsa, other accused persons did not commit any
offence and eventunally acquitted them by the impugned judgment. However,
according to the learned trial Judge since there is evidence against the present
appellant Ramsa, he has been convicted under Section 302 of IPC.
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.8 ~ Shri Usmam learned counsel for the appellant submits thatin the present

case four persons were cited as eye witnesses they are Balaram (PW-1), Kesho
" (PW-2), Motiram (PW-3) and.Sann (PW-4). However, the learned trial court’
after scrutiny of the evidence camie to hold that Kesho (PW-2), Motiram (PW-3)
and Sanu (PW-4) are not the.eye. witnesses and thus the conviction has been

. . based:solely on the testlmony’ of eye witness Balaram (PW-1). According to

léarned counsel if ‘the statement. of Balaram (PW-1) is considefed in proper

S perspective, it is difficult 0 hold that the appellant comlmtted ‘the offence pumshable

-under Sectlon 302 of IPC.

9. An alternative submission has also been putforth by leamed counsel that if
the case of prosecutlon in regard to inflicting of injury by axe is found to be
proved in toto, since only one fatal blow was given by the appellant Ramsa, the
case would not come under the ambit and sweep.of Section 302 of IPC since it is
not bomne out from theé record that there was any previous enmity between the
- Parties.” According to learned counsel, the incident had occurred all of sudden
" and, therefore, the case would not travel beyond the ambit and sweep of Sectwn
304 part-I of IPC. :

10.  On the other hand Shri R.S. Patel Additional Advocate Genera.l argued in
" support of the impugned judgment. .

' 711 . Having heard learned counsel for the partles we are of the con31dered
- view that this appeal deserves to be allowed in part, . %

12. In the present case, four persons were cited as eye witnesses by the .
~ prosecution, they are Balaram (PW-1), Kesho (PW-2),” Motiram (PW-3) and
~ Sanu (PW-4). Out of these four eye witnesses, three. «€ye witnesses, namely, Kesho
- (PW-2), Motiram (PW-3) and Sanu (PW-4) were disbelieved by the trial court
and it has been held that they have not seen the incident. The learned trial Judge
"has based the conviétion- only on the statement of Balaram (PW 1) Thus we

* " have to give our emphasu; on the statement of this witness.

. 13, On going through the statement 6f PW-1, Balaram, -we find that Sunderlal
came at his house ‘and was hurling the abuses and thereafter the other accused

persons as well as present appellant armed with ‘an axe came there. It has been -

stated that appellant dealt an axe blow on the person of the deceased as a result
of which.she died. It has further been stated that the police party arrived in the
" village and he lodged Dehati Nalish (Ex.P/1) which has been provéd by him in his
-evidence. On going through Dehati Nalish (Ex.P-1) we.find that some altercation
~took place between the complainant side and Sunder who was one of the'accused

- and 'who has been acquitted by the trial.court. Thercafter appellant dealt'a blow

.. of axe on the person of the deceased, as_a-result of wh1ch she died. This witness
" . was cross-examined at length but niothing has been carved out from his testimony

.. imorderto disbelicve him, Learned counsel for the appellant by inviting our attention
B to Dehau Nahsh (Ex.P/ 1) as weIl as the pohce case dxary statement of this witness
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(Ex.D/1) has argued that there are some omissions and contradictions, but, ‘on
going through those discrepancies, omissions and contradictions we find that they
are.minor in nature. Learned counsel for the appellarit could not point out that
how and in what manner the:testimony of Balaram (PW-1) should be disbelieved
on material point of inflicting injury by axe to-the deceased by appellant. On the
other hand, we find that his evidence is clear, cogent and trustworthy and therefore

“the learned trial Judge did not err in placing reliance on the testimony of this

witness. Thus, on the basis of the evidence of Balaram (PW-1) it is proved that

. _appellant caused injury by axe on the person of the deceased, as a result of which

she died.

14,  The testimony of eye witness Balaram is further corroborated by the evidence
of Dr.Priti (PW-8) and her postmortem report (Ex.P/27) in which following ihjuries
were found on the person of the deceased : :
- "@) - Injury over left side of scapular region of 5 cm x 3 em x I"
depth, Nature fresh injury.
(ii) Head Injury over- occ1p1tal reglon of size - 1 ¥%:"x 1 4" x 1" bony
~ depth, Iti isa fresh injury." ]

15 We have gone through the evidence of Dr.Priti (PW-S) who has stated that

_ the deceased has received head injury on occipital region having size 1 %2"x 1 %"

x 1" bony depth However, the lady &octor did not opine whether the injury is

" incise or ‘lacerated wound.- After the arrest of the appellant and seizure of axe

which was used as weapon in the commission of offence from him, was sent to
the doctor and in the inquest report the lady doctor opined that the injury sustained
to the deceased on her head could come by the axe. Accordmg to the doctor, the
deceased had died on account of head i mJury and the said injury was sufficient in

'ordmary course to cause death. On scanning the testimony of Dr.Priti (PW-8),

we do not find that what is the nature of injury which was reccived by the deceased
on left shoulder on scapular region whether it was simple or grievous in nature.
But, there is overwhelming evidence in order to hold that it was appellant who
caused i'njury on the person of the deceased, as a result of which she died. We
have also given our anxious and bestowed consideration to the reasoning assigned
by learned trial Judge holding the appellant to be responsible for causing injury to

- the deceased, as a result of which she died and we do not find illegality in it. Thus
we hereby extend our stamp .of approval to the reasoning assigned by learned trial

Judge.

16. We shallnow advert ourselves to the alternative subm1ssmn made by learned
counsel for the appellant. The contention of learned counsel is that there is nothing
on record and there is no evidence that the complainant party and the appellant
and acquitted co-accused persons were in inimical terms. On the contrary it has
been stated by PW-1, Balaram in para 16 that there was no dispute with the
accused earlier to the incident. After X-raying the testimony of PW-1, Balaram
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we find that all of a sudden altercatlon took place between the complainant party
and acquitted co-accused Sundar as a result of which appellant came ard dealt

axe blow on the person of the deceased. Thus, according to us the case would -

rest under exception 4 to Section 300.as it is borne out from the evidence of
Balaram (PW-1) who is the sole eye witness that without pre-meditation in the
heat of passion, as acquitted co-accused Sunder was hurling abuses to the
deceased, the incident occurred and therefore, _according to us, the case would

- . test under the ambit and sweep of Section 304 part I of IPC as the incident had

occurred all of a sudden in a spur of moment. In this context we may profitably

* -rely the decision of Supreme Court Pappu vs. State of M.P. (2006) 7 SCC 391.

17.  Resultantly, this appeal succeeds in part. The conviction of appellant under
Section 302 of IPC is hereby set aside and he is convicted under Section 304
part-L of IPC and sentenced to eight years R.I.

. Appeal succeeds in part.

- ——
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APPELLATE CRIMINAL
Before Mr. Justice Ajit Singh & M. Justice Rakes Saksena o

. 22.Ianuary2008* _
BIHARI o ... Appellasit
—STATE OF M.P. : N : ... Respondent

" Penal Code (45 of 1860), Section 302, Evndence Act, 1872, Section 106
- Murder « Circumstantial Evidence - Burden of Proof - It is established that just
before death of deceased, there had been quarrel besween her and her husband/
appellant inside their house and appellant had rushed to pick up an axe - Incised
wounds found on the body of deceased - Held - Appellant and deceased ere
last seen together inside their house and soon thereafter wife was found dead
due to serious injuries - Burden was on appellant to offer reasonable explanation
as to-how his wife met with homicidal death inside his dwelling house - - Appellant
did not offer any explanatran Appelkmt rightly convicted w/s 302 IPC - Appeal
dismissed. - (Para 15).
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Case réferred :
- (2006) 10 SCC 681. o
S.K. Gangrade, for the appellant -
RS Patel Addl. A G “for the respondent
' JUDGMENT

The N udgment ‘of - the Court was delivered by .
RAKESH SAKSENA, J. :—Appellant has filed this appeal against the ]udgment dated

.. '18.08.1998 passed by the Third Additional Sessions Judge, Chhatarpur, in Sessions. *
. Trial No.156/1997, convicting him under Section 302 of the Indian Penal Code .

and sentencing him to imprisonment for life. .

1. In short, the prosecution case is that on 01.05.1997, complamant Dhamra.m

lodged a report at Police Outpost, Dhuwara that at about 7 O'clock in the evening,
when he was going afier attending a feast in village Dhuwara, her niece Parwati

- ‘met him weeping at the stand. On being asked the reason for weeping, she mformed
. that her father (accused) -assaulted her. ‘mother and threw her down from the
. "Attari". She was lying in the courtyard. When he reached at the house, he found -

his brother's wife Lakhanbai lying dead there. There were wounds on her head -

“-and neck. On the aforesaid report, Police regrstered an offence under Section -

302 of the Indian Penal Code agamst the appellant and at the sanie time, also

. registered 2 "Marg".

2. PW-13 Virendra Chaturvedr Sub Inspector reached at the place of

occun'ence He sent the dead body of Lakhanbai for post mortem examination to_

PH.C., Bada Malhara. PW-10 Dr.P.K.Agrawal, Assistant” Surgeon, perfOrmed

. "the post mortem. exammatmn of the dead body and found following injuries on it: -

(i) Incised wound, sizé 12 x 2.5 cni and deep 1p to the cramal cav1ty
. cuitting the bone and brain-matter. T '

(i) Incrsed wound transversely present on the nape of the neck, on. the
left side region, at the.level of second cervrcal vertebra, “size 8 x2 ¢m
. and deep up to the -cervical vertebra. :

(did) Inclsed wound transversely present on the left side of neck, at the
level of second cemcal ver-tebra,- size 8x 2 cm and deep up to the soft

Lo tissue. . . L el

Alli mjurres were ante-mortem m nature and were, caused by some sharp
cutting heavy weapon L : : .

- ,:'3.; © ‘Inthe oplmon of doctor the cause of death of the deceased was coma and
- shock -due.to the injuries over the scalp and neck reglon

"4.} After requlsrte mvestlgatlon Police filed the charge sheet before the Court
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of Magistrate, The case was then committed to the Court of Sessions for tral,
Trial Judge framed the chiarge against the appellant under Section 302 of the
Indian Penal Code. Appellant abjured his guilt and pleaded false lmphcatlon No
specific defence was put forth by him. -

5. Trial Judge relying mainly on the evidence of PW-11 Sukhwati and medlcal
evidence conwcted the appellant under Section 302 of the Indian Penal- Code

6. Learned counsel for the appellant submits that the ewdence of PW-I] '
Sukhwati who is child witness of about 10-11 years of age, is not reliable. She has -
exaggerated that she had witnessed the incident. He submits that the prosecution
has failed to establish that the appcllant was presént in the house at or bcfore the
time of death of his wife. ‘

- 7. Onthe other hand, learned counsel for the State subm:ts that there is enough-. T

evidence on record to establish that at the time of incident the deceased was in _
the house with her husband (appellant).- The evidence of . PW—I] Sukhwati alone -
is -sufficient to hold that the appellant had killed-his wife. He submits that the .
appellant offered no cxplanatlon as to- haw his w1fe met w1th homlcldal death

inside his house. : '

8. . ‘Ttisnot dlsputed that the deceased-died 4 homlcldal death msu;le the ‘house _.

of appellant who was her husband and that the injuries found on her body were
sufficient in ordinary course of nature to cause her death o

9. PW9 Parwan, daughter of appellant, who was exantined by the pros¢cut10n, S

as an eye-witness of the occurrence, did not support the prosecution case during
the trial. According to-her, she had goné to take her meals in another. house, and . -
when she came back to her house, she found her mother lying dead. Blood was
oozing out from her neck. This witness-was declared hostile by the prosecution.

Similarly, PW-8 Dhaniram, brother of accused, who had lodged the First Information ~ * °

Report of the incident, also did not support the prosecution case and even disowned i
the lodging of First Information Report. However, in paragraph No.9 of his. -

statement, he said that he and appellant had gone to the Police Outpos; for lodging. - -
the report and that Police had made appellant to sit at the Police Chowki. This. -

witness was duly confronted with the First Information Report (Exhibit P/6) and

Marg report (Exhibit P/7) wherein he admitted his signatires. ‘Thus it can rcasonably L K

be inferred that the witnesses Parwati and Dhaniram did not state the truth as.
they happened to be the daughter and real brother of the appellant, respectweiy

10.  On perusal of the statement of PW-11 Sukhwati, it is seen that Lakhanbai’ _
(deceased) was her clder sister, She and Lakhanbai had gone to village: Dhuwara’
with the appellant, where he lived. On the same day, there occurred a quarrel
between Lakhanbai and the appellant. Appellant slapped Lakhanbai and then
brought an axe from "Attari" and assaulted her by it and pushed her down from
"Attari”. According to her, accused again inflicted a blow to her. She, out of fear
ran away from the house. In the cross-examination, however, it was revealed that
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infact-she did not witness the actual assault by the axe. In her Police statement *
(Exhibit D/1), she only mentioned about the altercation between Lakhanbai and
the appellant and that the appellant pushed her down from "Attari". It was also
mentioned that wher accused tushed for getting an.axe, -she ram out from the-

- house. On a careful scrutiny of the testimony of ‘this witness, we find a ring of
- truth in if. Her testimony cannot be discarded on the ground of her being the sister -

of the deceased. From her eviderice, it has been amply established that just before

- _ the death of Lakhanbai there-had been a quarrel between her and the appeilant

inside their house and the appellant had rushed to pick up an axe. Thus, the appellant
and deceased were last-seen together inside their-house and soon theredfter, the

. deceased was found dead due to serious injuries found on her body."

11. Evidence of PW-11 Sukhwati finds support:from the evidence of PW-14.
Bare Lal who is uncle of Lakhanbai. He categorically stated that Lakhanbai was
at his house in'the village Ramtoriya. On the day of incident, accused had come to-

his house to fetch Lakhanbai. He had sent Lakhanbai and her sister Sukhwati
_along with the appellant. He was later on informed by Sukhwati that the appellant
.had killed Lakhanbai. IR o -

2. From the evidence of PW-1 Jagdish Singh, PW-6 Kashi Prasad Pateriya,

PW-7 Bal Kishan, PW-12 Mahesh and PW-13 Virendra Chaturvedi (Police Sub

TInspector); it has bieen established that the dead body of the deceased was found
_ inside the house of accused. .. = Ll e
"13. ' 1In the above circumstances, the burden was on the appellant to offer a

reasonable explanation as to how his wife met with homicidal death inside his

14. Tn case of Trimukh Maroti Kirkan Vs. State of Maharashtra, (2006) 10.

" SCC 681, the Apex Court observed, "In a‘case based on circumstantial évidence
“shefe no eyewitness account is available, there is another principie of law which

_ ‘must be kept in mind. The principle is that when an incriminating circumstance is
_* "put to the accused and the said accused either offers no explanation or offers an
 explanation which is found to be untrue, then the same becomes 4n additional link

in the chain of circumstances to make it complete. This view has been takenina
catena of decisions of this Court..[See State-of T.N. v..Rajendran (SCC para-6);

" State of U.P. v. Dr.Ravindra Prakash Mittal (SCC para 39.: AIR para 40);
- ‘State of Maharashtra v.. Suresh ‘(8CC para 27); Ganesh Lal v.. State of

" Rajasthan (SCC para 15)-and Gulab. Chand v. State of M.P (SCC para 4).].

" Where an accused is alleged-to have committed the murder of his wife and the

. - prosecution succeeds in léading evidence to show that shortly before the commission

of crime they were seen together or the offence takes place in the dwelling home
where the husband also normally resided, .it has been consistently held that if the

- accused does not offer any explanation how the wife received injuries or offers

an explanation which is found o be false, it is a strong circumstance which indicates




2670 THE INDIAN LAW REPORTS (M. P. SERIES), 2008

that he 1s responsible for commission of the crime. In Nika Ram v, State of H.P.
it was observed that the fact that the accused alone was with his wife in the
house when she was murdered there with "khukhri" and the fact that the relations
of the accused with her were strained would, in the absence of any cogent
explanation by him, point to his guilt. In- Ganeshlal v. State of Maharashtra the
appellant was prosecuted for the murder of his wife which took place inside his
house. It was observed that when the death had occurred in his custody, the
appellant is under an- obligation to give a plausible explanation for the cause of her

death in his statement under Section 313 CrPC. The mere denial of the prosecution .

case coupled with absence of any explanation was held to be inconsistent with
the innocence of the accused, but consistent with the hypothesis that the appellant -

is a-prime accused in the commission of murder of-his wife."

15, On examining the factual aspects of the present case in the light of the
above legal propositions, we find that the appellant did not offer any explanation
about the homicidal death of his wife inside his dwelling house. His presence soon
before the occurrence with his wife has been established beyond doubt. It has
also been established that there had been a quarrel between them and he had
slapped and pushed his wife. Appellant in his statement under Section 313 of the
Code of Criminal Procedure, did not offer any explanation as to how the deceased
received injuries which were found on her body. The circumstances enumerated
above unerringly point out to the guilt of the appellant and of no orie eise.

16. In view of the above circumstances; we are of the considered opinion that

the Trial Court was perfectly right in convicting the appellant/accused under Section
302 of the Indian Penal Code and sentencing him thereunder. We, therefore, do

not find any merit in this appeal, it is hereby dismissed. '

- : Appeal dismissed.
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. APPELLATE CRIMINAL o

Before Mr. Justice S.X. Kulshrestha & Mrs. Justice Manjusha P Namjoshi

1 February, 2008*

STATE OF M.P. , : ... Appellant
. Vs. o . ’ . - .
RAJESH - S ' : .. Respondent

Criminal Procedure Code, 1973 (2 of 1974), Section 378(3), Penal Code,
1860, Section 304B - Dowry Death - Wife of accused committed suicide within 7.
years of marriage - There is no evidence about the amount having been demanded
- In reply of notice sent on behalf of wife, ill ireatment by husband not mentioned
- Acquittal - Held - Dowry demand and cruelty on failure fo conceive not proved
- Prosecution failed to discharge burden - Conclusions drawn by trial court from

*Cr.A. No.1527/1998 (Indore)
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evidence brought on record are reasonable & proper.- - Appeal against acquittal
dismissed. . (Paras 13 & 14)
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Girish Desai, Dy.A.G., for the appellant/State
None, for the respondent

" JUDGMENT

The - Judgment ‘of  the Court  was delivered by
S.K. KuLSHRESTHA, J. :~The State has filed this appeal against the judgment
dated 30.9.1998 of the learned Second Additional Sessions Judge, Alirajpur in
Sessions Trial No. 431/1992 by which the respondent, husband of the deceased
Nirmalabai, has been acquitted of the charge under Section 304-B of the IPC.

2. It was alleged by the prosecution that on the night intervening 4th and 5th

_June, 1991, Nirmalabai had committed suicide within a span of seven years from

the date of her marriage with the accused, on accournt of the persistent demand
of dowry by the accused and harassment and cruelty in pursuance -of the said
demand. The marriage between' the accused and the deceased was solemnized
on 15th May, 1985 and thereafter she had gone to the matrimonial -home where

" she lived with her husband and Rukmabai, her mother-in-law. Though a long

period of four years eIapsed Nirmalabai did not conceive and it was stated that
Rajesh and his mother, used to ill treat the deceased in pursuance of their demand

. of dowry. As a result of the in human behaviour of the accused, Nirmalabai had to

shift to her parents house where she spent a-period of a year and a half. However,
on the assurance of the accused to treat her with respect, Nirmalabai moved back
to the matrimonial home but she was again treated cruelly and subjected to
harassment. It wasin tliese compelling circumstances, according to the prosecution,”

- that she committed suicide. The accused then rushed to the Police Station and

informed the Police about the death of Nirmalabai on the basis whereof a case of
unnatural death was reg15tered under the provisions of Section 174 of the Cr.P.C.

3.  During investigation it was found that Nirmalabai had-committed suicide by
hanging herself in the kitchen of which the ceiling height was only 7 ft. Her knee was
also touching the ground. The Police, therefore suspected a case of homicide. The
inquest was held, the Doctor conducted Autopsy, the notices exchanged between the
parties were seized and after further investigation, the accused was indicted for an
offence punishable under Section 302, 201 and 304-B of the IPC.
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4. On charges being framed the -accused abjured his guilt and stated that he _
had been falsely implicated at the instance of the Police though he was completely -

innocent. On trial the learned Additional Sessions Judge, on the appreciation of =

the evidence brought on record acqmtted the respondent and hence this appeal
has been filed by the State under Section 378 of the Cr.P.C. aftet obtalmng due _
leave under Section 378(3) thereof

5. We have heard the learned’ Dy. Advocate General for the appellant/State :
6. None has appeared for the respondent accused, : -

7. The prosecution examined 12 witnesses. P.W.1 Mansharam father of the.
deceased and P:W.2 Mangtibai mother of the deceased weré examined to prove

. the demand of ‘dowry by the accused and consequent barassment: and cruelty.
PW.-3 Saligram brother-in-law of P.W.1 deposed only about man handling without
referring to any demand emanating from the side of the accused. PW.4 Anand
Rao is brother of P.-W.1 Mansharam ‘and P.W.-5 Praveen Goswami is the witness
who lived across the house of the deceased. This witness has categonca]ly stated
that he never heard the accused and the deceased quarreling and deceased was
frustrated as she had not conceived despite passage of four years since- marriage.
P.W.6 Dr. A.S.Tomar has referred to the findings in post mortem and the ligature
mark found on the neck of the deceased, on the basis whereof he has -opined that
it was a case of suicide. P.W.-7 Kishorilal earlier alleged that the accused used to
beat his wife, has not supported the prosecution and hds been declared hLiostile, . -
P.W.10 Anoop Kumar Sharma Advocate has referred to the exchange of notices
Ex.P/12 and -P/13 while PW 12 Dharmcndra Smgh Choudhary carned out
investigation. :

8.  Thelearned Addltzonal Sessmns Judge has considered the testimony of these
witnesses in his _]udgmcnt in paragraphs 13,14 and 15. While he has held that the
death occurred within seven years of their marriage, the case of the prosecut:on
that there' was a demand ‘of Rs. 10,000/- by way of dowry and on failure’
chastisement and cruelty: was apprehended; was not proved in view of ‘the reply
Ex.P/13 sent on behalf of Nirmalabai. The father of the deceased (P:W.-1) has
also stated that he had been called by a telegram on the false pretext of his daughter
being not. well and on reaching he found that the daughter was hail and hearty and
she had complained that her husband was demandmg a sum of Rs. 10,000/-. If the
testimony. of P.W.1"is scanned properly and examined in proper perspective, . it
 reveals that the accused wanted to open a shop and for that purpose he had asked.
for a sum of Rs. 10,000/-. There is not a whisper about the amount havmg been
demanded by way of dowry.
9. P.W.1 Mansharam has also been disbelieved on the ground that his statemcnt
that he had lodged the report Ex.P.1 on the next day but in his Cross-examination
he has admitted that it has not been mentioned that the accused and hls mothcr
were ill tréating the deceased.
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10: PW.2 Mangtibai, mother of the decgased, deposed before the Court that
the accused was demanding Rs. 10,000/- and was quarreling with dedeased but
there is a conspicuous omission in her statement under Section.161 (Ex.D/2).

11.- -Insofar as P.W.-3 Saligram’ and P.W.4- Anand Rao are ‘concerned, though
they had stated that the accused demanded Rs. 10,000/-, there is omission of this

" fact in their statements Ex.D/3 and D/4. Under these circumstances, the Trial
Court ‘has disbelieved these witnesses. APTR o '
" “12.  Due notice has been taken by the Trial Court of the reply éent on behalf of

Nirmalabai marked as Ex.P/13. In the reply Ex.P/13, there is no mention of any ill

. treatment meted to her by her husband or any demand having been made.

13. In view of the fact-that the testimony of .P.W.-1.. Mansharam,; P.W.-2
Mangtibai, P.W.-3 Saligram, P.W.-4 Anznd Rao has not been found satisfactory
and far short of the degree of proof required in a criminal case, the learned
Additional Sessions Judge has acquitted the accused. The findings are based -on
appreciation of evidence ‘which is in no way perverse;but, on the contrary, in

- accordance with the matter on record. We have already observed that demand of

dowry has riot been established by the prosecution aud it has also not been
éstablished that thé accused was treating the deccased Nirmalabai, his wife, cruelly

" or harassing. The only reason that appeals to the mind, therefore, is that on the
. ground that she had not conceived despite elapse of four years since her marriage,
" she had committed suicide. Even if it is beliéved that the causative factor was not-

her having not conceived, since it is for the prosecution to prove that the causative

_ factor Was;th_e act of the accused, the prosecution has not sv_.lcceeded'indii.;charging
-this burden.” . . o , H )

14. . Itiswell settled t_hﬁ.if inan app_éal against acquittal, the view cx'présse_d by

. the Trial Court which has had the opportunity:of examining the demeanour of the

witnesses is reasonable, the same should be accepted. We find that the conclusions
drawn by the Trial Court from the evidence brought on record are reasonable and

_ proper and there is no room for any inconsistent view, Ifi-this view of the matter,
. -we find no merit in-this appeal against acquittal. Ly
15.; ‘The appeal is dismissed, I '

‘ ‘Appeaf ,dis}m's'sed.

-y
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. APPELLATE CRIMINAL
Before Mr. Justice S.L.. Kochar

.+ 7 5Fcbruary, 2008*. . - R
. CHATRA & ors. : - I ... "... Appellants
STATE-OF‘M.P.; Lo S T i Respondent

A: Penal Code (45 of 1860), Sections 366; 376 - On 10.04,1996 .-

prosecutrix while returning ‘home was caught and was confined in house - In the

night she was ravished by appellant Chatra - Next day brother of prosecutrix - °

alongwith two witnessesredched theré - Prosecutrix and appellant Chatra were
taken to village - FIR was lodged on 12.04, 1990 = Appellant Chatra was arrested
- on 19.04.1990 - Held - Medical report of appellans Chatra dated 12.04.1990, in
© which 7 injuries ‘were founc suppressed by prosecution - Manipulation found in
appellant’s medical report dated 19.04:1990 - No explanation why appellant
was not arrested on 12.04.1990 - Material witnesses were deliberately withheld
. by prosecution - Deficiencies and serious infirmities in prosecution case ~ Defence
story p:ﬁbable.thbt_qppellant. was assaulted on account of dispute over repayment

of the amount, and when he lodged t'he'-répqrft, a false case has.been concocted :,- L

or prosecutrix was a. consenting party found in-the company of appellant and
both were beaten by. brother and relative of prosecutrix - Thereafler. she was B

Jorced to lodge the report - Conviction & senterice set-aside: - Appeal gllowed,

S S e (Paras10,11,12 & 14)
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B. Evidence Act (1 of -1872), Section. 114(g) « Adverse inference -

Non-examination of I.0. - First information report was lodged in the presence of

*Cr.A. No.596/1994 (Indore)
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«appellant Chatra-and-a case u/s 366, 392, 376 r/iw 34 IPC was registered -
Appellant was available and the EIR. was disclosing a cognizable and non-
bailable aoffence against him - Appellant was not. arrested thén and there - This
circumstance could be explained by 1.0./S.H.O. - But, was hot examined by
prosecution - Appellant was deprived of his right of cross-examination on this
important aspect - Court constrained to drmv adverse -inference against the
prosecution. - c = (Paras 10 & 11)
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C. Evidence Act (1 of 1872), Section 114(g) - Adverse inference -
Non-examination of material witness - Prosecutrix and appellant Chatra found
sitting on a cof in his house - Chhotu, relative of prasécutrix along with brother
of prosecutrix entered into the house and they have beaten prosecutrix &
appellant both - Chhotu and brother, af prosecutnx both were facing prosecution
which was ‘institured on the basis.of report lodged by appellant - Chhotu was a.
material witness --On examination of the witness, unfavourable evidence to the
prosecution would have come on’ record - Therefore, dehberately withheld by the
_ prosecution - Adverse inference should be drawn.

. ey wfefrEm (1872 @1 1), ﬂm114(vﬁ)—ﬁqﬂa3r§m=f ~
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: Grmqmﬂamaﬁmﬂ'& ﬁq&ﬁﬁa@mﬁmmﬁrﬁ’ql ' '

Sanjay Sharma, for the appellants,
C.R Karnik, DyGA for the respondent/State. .-

JUDGMENT (ORAL)-

S.L. KOCHAR, J. :—Thé appellants above named have preferred this appeal
against the judgment dated 25.08.94 rendered by the learned Additional Sessions
Judge, Garoth District Mandsaur in S.T. No.-76/91 thereby convicting all the
appellants under section 366 of the Indian Penal Code and appellant No. 1 Chatra
also under section 376 of the Indian Penal Code and sentencing them cach to
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undergo R.I. for three years with fine of Rs. 100/-, in default of payment of fine
to suffer S.1I. for one month under section 366. of the Indian Penal Code and
further the appellant No. 1 Chatra to undergo R.I. for seven years and to pay a
fine of Rs. 100/-, in default of payment of fine to suffer additional S.I. for one

. month under section 376 of the Indian Penal Code: Both the substantive. jail
-+ sentences of the appellant No. 1 are directed to run concurrently.

2. The prosecution case in nut-shell as unfolded before the trial Court is that. .

on 10.04.90 in the noon prosecutrix PW-8- while residing in the house of her
father, had gone to the forest for collecting dung-cake. At that time, she was
“caught by the appellants and on refusal by her to go with them, she was beaten
and was abducted. She was taken in a forest rivulet and her silver ormaments
were taken-out forcibly. She was confined in the house of appellarit Chatra. In
the night' the prosecutrix was being ravished by appellant Chatra,". she cut his
nose by a razor blade. On the next day, brother of prosecutrix named Ranglal
PW-2' along with Tarachand (PW-3) reached at the hutmeént of appellant Chatra
to whom, the prosecutrix disclosed ’abqut the incident. The- prosecitrix PW-8
- and appellant No. 1 Chatra were-taken to the village by Ranglal and his
- companions. On 12.04.90, at about 4.15 PM, First Information Report Ex. P/15
was lodged by the prosecutrix, recorded by Station House Officer Shri- Gopal
Suryavanshi of police station. Gandhi, District-Mandsour. The police registered
the offences punishable under Sections 366, 392 and 376 read with Section 34 of -
the IPC against the appellants, The prosecutrix was medically examined by PW-

9 Dr. Mrs A P. Buddhisagar. Her medical report is Ex.P/14. Doctor also prepared
. the slides of vaginal swab of the Prosecutrix and also sealed her Petticoat, blouse
and half Saree, which were worn by the prosecutrix. All the articles were sent to
the police station. Prosecutrix was also referred for ossification test for
determination of her age. Invéstigating Officer/ Station House Officer prepared -
the spot maps, Ex. P/2 & P/3 at the instance of the prosecutrix, in presence of

PW-4 Gheensalal. _The" stained and controlled earth as also the piece of stone

were also seized through seizure Ex. P/4 from the spot: Ex. P/5, the third spot °
map was also prepared by ‘the Investigating Officer vide Ex. P/5 in presence of
PW-5 Heera. The appellant No.1 Chatara was arrested on 19.4.1990 at 6.40 PM,

his arrest memo is Ex.P/6, Appellant Rughnath was arrested on 14.4.1990 at 8:00 -
PM, his arrest memo'is Ex, P/7. The appellant No.1 Chatara was senit for medical

examination on 19.4.1990 and was medically examined by PW-7 Dr. M.S.

Bhandari. His medical report is Ex. P/10, The medical reports of appellant

Rughinath, Ananda ‘and Rama @ Ramlal are Ex. P/11, P/12 & P/13 who were

examined by PW-7 Dr. M.S. Bhandari on 15.5.1990. On completion of investigation,

the appellants were charge sheeted for commission of the aforesaid offences.

3. The appellants refuted the charges. The defence of appellant Chatra was
that Ranglal, brother of the prosecutrix had cut his nose for which a prosecution
was pending against Ranglal and appellant Chatra was serving under the father of
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the prosecutrix for grazing his cattle. The defence of appellant _Rﬁghnath was

that he was also working under th¢ father of the prosecutrix named Moti and _°

took an advance from him.” And on not returning the said amount, he was beaten
and as a counter blast, a false case has been concocted by the complainant

party. The appellants did not exarnine any witniess. in'their defence, but filed the
certified copy of the medical report of appellant No. 1 Chatra in defence whereas

the prosecution has examined in total nine witnesses and exhibited 15 documents

“to ;prove its case. Learned trial Court, finding the appellants guilty, convicted and
sentenced them as referred herein-above. : : '

4.  Having heard learned ‘counsel for the parties and after péfusing the entire
record, this Court is of the viéw that the prosecution has miserably failed to prove

- its case beyond reasonable doubt and the appellants deserve to ‘be acquitted.

5. PW-1 Jadavbai, mother of the prosecutrix has deposed that the prosecutrix
was married with Mewaji . resident of village Banakheda, but her GAUNA
ceremony had not taken place and she was residing with her. Prosecutrix used
to go to the forest for collecting dung-cakes. On the date of incident also.she had

gone for that purpose at 11.00 AM, but did not return back till 5.00 PM whereas
ordinarily she was returning back at about 4,00 PM. Therefore; her husband
(Moti) went in- search of her and returnéd back in the night at 8.00 PM. On the

~ same day, she sent her brother in search of the prosecutrix towards village

Rawatbhata who.also returned back without .any clue. On next day, her husba’nd

* and son Ranglal (PW-2) went in search of the prosecutrix and retirned back.on

third day of her missing with appellant Chatra, witness Tarachand and Chhotu. -

.. "'The nose of the appellant No. .1 Chatra was cut and the prosecutrix disclosed
- about the incident as well as looting of her Hasli-and Kadi. In cross-examination,

"éhe has deposed that prior to ‘this incident, the prosécutrix had never:gone to
village Rawatbhata from the house. According to this witness whenprosecutrix,
appellant No. 1 Chatra, witness Ranglal and her husband returned in the village,

" the villagers assembled arid because of quarrel between thé appellant Chatra and

her son Ranglal, the villagers "had left the place. In cross-examination, she has
given contradictory statement about sending of the prosecutrix to her in-law' house.
She deposed that after marriage, she was sent to hef matrimonial house and she
remained there for one month'and on her - return she lived with them and her
second marriage (Natra form of marriage ) was performed according to her

" caste custom. After returnto village, the appellant No. 1 Chatra, her son PW-2 .
.Ranglal, witness Chhotu, Tardchand and prosecutrix -within five minutes, they

proceeded for Police Station and during these. five minutes, a quarrel between .
Chatra'and: Ranglal took place which was pacified. She has also stated that
though police had reached to village, but she was not interrogated and the police
reached in the village'in the noon at 12.00 O'Clock on the date of lodging of the
report. She has denied the defence suggestion that Rughnath was serving under
her husband and had taken an advance which was not repaid by him on demand
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and because of which Ranglal, Chhotu and Tarachand had beaten the appellant
No. 1 Chatra and got lodged a false report by the prosecutrix in order to. save
themselves. ' -

6. PW-2 Ranglal, brother.of the prosecutrix has deposed.that when they had -

gone in search of the prosecutrix, his companions Chhotu and Tarachand (PW-3)
had'seen lamp light coming.from the house situated at the out-skirt of village and

- they reached there. They oyer heard the talks going on between, a man and
" woman. Tarachand called-the persons. who were inside the house and also asked

to open the door, but from inside the house prosecutrix told in a loud voice that
she was inside the house and the appellant Chatra was not allowing her to open
the door. On this, he threatened that they would assault him in case the door
was not opened. Thereafter with great-difficulty the door was opened and they -

found the appellant Chatra and prosecutrix inside the house’ In a torch light they . '

saw that blood was trinkling from thé nose of appellant Chatra and the prosecutrix
disclosed them abait the incident. They returned: back to village gilong with
appellant Chatra and his father, maternal uncle, prosecutrix and took Chatra, the
appellant to Gandhi Sagar Police Station for lodging the report.  In cross-
examination, the say of this witness is that after opening the door, first he entered

the room and the prosecutrix came out of the house. ‘Chatra was standing there -

 inside the house and prosecutrix disclosed about the incident to him, He was

 confronted with his case-diary statement Ex. D/1 with regard to omission of the

fact of disclosing of the incident to him by the prosecutrix, but he failed to give
any plausible reason. This witness also denied the defence suggestion that they .
had beaten the appellant No. 1 Chatra and also cut his nose and to save
themselves got a false report lodged against them by the prosecutrix. This witness
admitted his prosecution along with other accused persons for cutting the nose of

appellant No. 1 Chatra. ' He also denied about assaulting Chatra by lathi, but -

admitted giving 2/3 slaps and kick blows to Chatra, -

7.~ PW-3 Tarachand has stated that PW-2 Rangalal approached him for going
in search of his sister who was missing and he himself, Ranglal (PW-2) and .
Chhotu went towards village Dhawad in her search. They over heard some kind
of sound of talks comiing from the hut ment situated outside the village. He called
Ranglal and thereafter opened the door by pushing it. Prosecutrix and appellant
Chatra came out of the’ hut. He saw in the torch-light .injury on the nose of
Chatra and the prosecutrix disclosed them about the incident. The prosecutrix
also told them about taking -away of her silver ornaments as well as commission
of rape on her by appellant Chatra and Rugnath. In cross-examination he admitted
that when he reached nearthe hut, he over heard the talks going between Chatra
and the prosecutrix and Ranglal pushed the door with force and because of which
the door was opened and they saw that the prosecutrix and Chatra were sitting
onacot. First of all, Ranglal entered inside the hut and beaten Chatra. Prosecutrix
was beaten by Chhotn (cited as a witness, but not examined). PW-2 Ranglal,
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brother of the prosecutrix also beaten her. Thereafter, both were brought on

. bicycle to village Bakchach. When the prosecutrix was being beaten, he objected
to it. He further admitted . that prior. to this incident, two to three times the

prosecutrix had run'away from her house and was traced after two to four days
and he did not disclose to police that the prosecutrix told him about commission of
rape on her-by Chatrra and Rama. This fact he deposed for the first time in
Court ‘and he:had no talks with the prosecitrix. . After returning to village, he
went to the forest with his goats and had no talks with any villager. He also
admitted that on the basis of the report lodged by the appellant Chatra, he, Ranglal
and Chhotu were facing prosecution. The statement of this witness Tarachand
(PW-3) is at variance with the statement of Ranglal (PW-2) as mentioned herein-
above regarding opening of the door and' admission of this witness who has not
been declared hostile by the prosecution that théy found the appellant Chatra and
the prosecutrix sitting on a cot, thereafter, both were beaten by Ranglal (PW-2)
and Chhotu and the prosecutrix also had run away from her house twice or

_ thrice. This shows the fact that the story in this regard is concocted and PW-2

Ranglal, brother of the prosecutrix did not disclose correct facts.

8. The prosecutrix was medically examined by PW-9 Dr Buddhisagar on
13.04.90 and she did not find any-stain of semen on her clothes. All secondary
sex characters of the prosecutrix were fully developed and there was a bruise on
scapula region/back portion of the prosecutrix and her hymen was absent and

. that she was habitual to sexual intercourse." She was referred for ossification

test, but the prosecution did not examine the Radiologist. .

9. PW-8, the prosecutrix, has deposed that she was forcibly taken by the
appellants from the jungle and was confined in a house situated outside the village
Dhawad. Her ornaments were tgaken away by the appellants Rughnath, Ananda
and Rama.. They went away from the house and in the night between 2.00 and
2.30 A appellant Chatra committed bad act (forcible sexual intercourse) on her
against her'consent and will. The further say of this witness is that she was
ravished twice in the night and when Chatra did not stop, she cut his nose by a
blade which she was having in her blouse. In the night between 4.00 and 5.00

AM, Chhotu, Ranglal (PW-2) and Tarachand (PW-3) reached over there in her
search. .After cutting of nose, appellant No. 1 Chatrra went out of the room and
hidden himself some where. He also bolted the door from outside. She was crying
and only thereafter Ranglal and Tarachand by opening the door from outside,
entered the room. She disclosed about the commission of rape on her by Chatra,
cutting of his nose by her and looting of her ornaments by the appellants. She
admitted that Ranglal is her real brother and Tarachand and Chhotu are cousins.
All these brothers caught Chatra and tock them to village Bakchach. (In the
deposition of this witness and other witnesses at so many place, it appears that
there is typing mistake and the name of Ranglal is typed as Rughnath). Thereafter,
her brother Ranglal went in search of appellants Rughnath, Ananda and Rama.

e
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When up till noon i. e. atabout 2.00 O'Clock he did not Teturn back, they proceeded
between 4.00 and 5.00 PM with her father to lodge the report and she lodged the
re;port Ex. P/15 at Gandhi Sagar Police Station. She denied the defence suggestion
that Chatra. was serving under her father and he was falsely implicated becanse

. of dispute on leaving of service by him. On assessment. of the statement of the

prosecutrix, it is crystal clear that she has given altogether a different story about
reaching of Chhotu, witnesses Ranglal and Tarachand inside the hut.

10.  In view of contradictory statements of these witnesses on this vital issue, it -
would be very.difficult to accept their version, in the light of statements that the
Prosecutrix was found sitting on the cot with appellant Chatra and both were
beaten by them and thereafier brought to the village on.a bicycle. There is an
alarming feature available in the instant case. All the witnesses have stated in o

. ne voice that the appellant No. 1 Chatra was caught on the spot (inside or near
- the hut) and was brought to the village, thereafter he was taken to the Police

Station. This fact is also mentioned in the First Information Report Ex.P/15, but
the arrest memo of appellant No. 1 Chatra (Ex.P/6, a document admitted by the
defence) as per provision under section 294 of the Code of Criminal Procedure)
is disclosing thé fact that the appellant Chatra was arrested on 19.04.90 in the
evening at 6.04 PM. If the First Information Report was lodged, as stated by the -

* prosecutrix vide Ex. P/15 6n 12.04.90 and Chatra was also taken to the Police _

Station in whose presencé thé First Information Report was: lodged, why he

" (Chatra) was not arrestéd then and there when he was available and the First .

Information Report was disclosing a cognizable and non-bailable offence against
him. This circumstance was to. be explained by the _prosecution  through
Investigating Officer/Station House Officer ‘Gopal Suryavanshi who was. not
examined by the ;prosecution though several opportunities were given to produce
him for his examination being an Investigating Officer.’ Because of non-examination .
of this witness, the appellant was also deprived of his right of Cross-gxamination

' on this important aspect as well as on so many. other material particulars. In the - ®

considered view of this Court, learned trial Court should have: drawn adverse
inference against the prosecution for non-examination of Investigating Officer
and witness Chhotu as per provision under sectioh 114 (g) of the Indian Evidence
Act; which reads as vnder:- - - o

“114. The.Court may presume the existence of any fact which

it thinks likely to-have happened, regard being had to be common

course of natural events, human conduct and public and private -

business, in their relation to the facts of the particular case.

(g) That evidence which could be and is not prodiced, would . -

if produced, be unfavourable to-the persoin who withholds ‘it.”

1. On exdmination of both the witnesses by the prosecution, so ma.ny"_
unfavourable evidence to the prosecution would have come on record and both -

-
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these witnesses were deliberately withheld. This Court, therefore, is constrained
to draw adverse inference against the prosecution for non-examination of witness
Chhotu as well as Investigating Officer.

12. The appellant Chatra was sent for medical examination by the Station House
Officer/Investigating Officer.on 19.04.90. His medical report is Ex. P/10 proved
by PW-7 Dr M.S. Bhandari and in this medical re;port as also in the statement of
PW-7 Dr Bhandari, no injury was found on the person of Chatra. If Chatra was
taken to the Police Station and available to the Investigating Officer, in injured
condition, why he was not sent immediately on 12.04.90 for medical examination
in the instant case. The defence has filed certified copy of the medical report of
appeliant No. 1 Chatra who was medically examined on 12.04.90 and according
to this re;port, the doctor found in all seven external injuries on his person, out of
which, injury No. 1 was onnosei. e. cutting of part of nose which was not available
and this injury was caused by a sharp object. The remaining six injuries were the
contusions on different/different parts of body and on the same day i.e. 12.04.90
he was referred for X-ray examination and treatment to the District Hospital.

13. The First Information Report was lodged on 12.04.90 at 4.15 PM and
thereafter, it appears that Chatra was sent for medical examination immediately
and was medically examined by the doctor on 12.04.90 at 4.55 PM. He was taken
1o the hospital by Constable Ramvilas Singh who was also not examined by the
~prosecution. The prosecution has also not filed this medical report of Chatra along
with the charge-sheet, filed against him and other appellants. This medical réport
shows that Chatra himself must have reached independently to the Police Station
and lodged the report. Thereafter, the report was lodged by the prosecutrix and a
_case was concocted against the appellants, otherwise there was no reason for not
arresting appellant No. 1 Chatra immediately when he was available and was -
also sent for medical examination. - The prosecttion has also not explained the -
fact that after his medical examination on 12.04.90 where he remained up till
19.04.90. On the overleaf of medical injury report of Chatra, there is requisition
for medical examination written by the Station House Officer. In this requisition,
he has described seven injuries found on the person of Chatra and Investigating/
Station House Officer had also made a guery that if stains of semen are found on
his underwear, the same should be sealed by the doctor. A bare perusal of the
medical report of appeliant Chatra and medical requisition form shows that this
query is added by the scribe of this document i. e. Investigating Officer/Station
House officer later on in the gap left between clause 7 and the request for
medical examination, in smaller words. But, there is no query made by the
Investigating Officer about giving opinion with regard to his potency for performing
sexual act for which he was sent for medical examination on. 19.04.60.

14.  Itis pertinent to mention here that from the side of the defence, documents
were filed on 18.08.94 as is clear from the Court order-sheet, but in the entire
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judgment, the learned trial Court did not cafe to discuss the-fact of filing of the

certified coy of the medical report of appellant No. 1 Chatra by the defence, which
ought to have been done. In view of all these deﬁcienciés_and serious infirmities in the
Pprosecution case, it can legitimately be inferred, as. suggested by the defence, that

" first the appellant Chatra was assauited on account of dispute over repayment of thie
- amount and when he lodged the report at the Police Station, a false case has been
concocted by the complainant party against him or prosecutrix was a consenting party |
" who was found peaccfully in the company of the appeliant in his hut and both were

beaten by the brother and relatives of the prosecutrix thereafter, she was forced to
lodge the report. Leamned trial Court has not believed the prosecution story regarding
robbing of silver omaments from the person of the prosecutrix.

15.  Forthe foregoing legal and factual discussion, this appeal succeeds and is
hereby allowed. The conviction and sentences of the appellants are set aside.
The appellants are on bail. Their bail and surety bonds are discharged.

16. Letacopyof this judgment be sent to the trial Court along with its record in
due course. .

LL.R. [2008] M. P, 2682
APPELLATE CRIMINAL
Before Mr. Justice S.L. Kochar .

: 27 March, 2008* . ’
NATHU . ... Appellant
VS. . . . R
STATE OF M.P. : ‘ ... Respondent

A. Evidence Act (1 of 1872), Section 9, Penal Code, 1860, Sectioq
307 - Identification - Complainant and all the three eye witnesses admitted that
accused was not known fto them before the incident - Accused was shown to them

in police station - 1.0, s explanation that accused person were arrested in the .

presence of complainant and witnesses because of which test identification parade
was not held - This statement is not corroborated by any eye wimess - Therefore,

dock identification of the accused is not sufficient to establish identity of the

accused. - (Para 9)
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*Cr.A. No.285/2008 (Indore)

Appeal allowed.




y—  —————— e e — = —a =

fs

NATHU Vs. STATE OF M.F. 2683

~B. Criminal Procedure Code, 1973 (2 of 1974), Section 154 - ELR. -
Contradictory statement of complainant and constable with regard to lodging of
ELR. and time of recording thereof - It appears that there was concoction of time
of recording of ELR - ELR. not reliable. - (Para 10)

@, Tve ufbaT wfedl, 1973 (1974 &7 2), GRT 154 — URARIAR. —
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C. Evidence Act (l'of 1872), Section 3 - Tutored witnesses - When
tutoring or reading over the police statement is admitted by witnesses - Denial of -
giving statement on the basis of tutoring, is of no consequence - Trial court
wrongly discarded admission of tutoring. (Para 7)
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Cases referred : '

> AIR 1972 SC 283, AIR 1973 SC 839, AIR 1980 SC 1382, 1984 JLJ 521,
1991(1) JLI 232. _
Ashok Shukla, Assisted by R. K. Trivedi, for the appellant.
Manish Joshi, Panel Lawyer, for the respondent/State.

JUDGMEN T (ORAL)

S.L. KocHar, J. :~The appellant has preferred this appeal against his
conviction under section 307 'of the Indian Penal Code and sentence of R.I. for
five years and fine of Rs.2,000/-, in default of payment of fine to suffer additionial
R.I. for six months, passed by the learned Fourth Addl. Sessions Judge, Dhar in
S.T. No. 43/2004 by judgment dated 23.02.2008. :

2. Briefly stated, the prosecution case as unfolded before the trial Court is
that the complainant Mahesh (PW-2) had gone to his field situated in village Dol
on 220.09.03 in the morning at 9.00 AM. Near the field of Mahesh some sheep
were grazing. He told the owner of the sheep that he was also having sheep and

- he should take away his sheep . On this score, there was exchange of abuse

between the appellant and the complainant Mahesh. The masters of the sheep
weére staying by the side of canal of Karan river, from where a man came there

_ and fired a gun which hit below the right shoulder of the complainant and three
_pallets pierced. The incident was witnessed by Parmanand PW-4, Suresh (PW-3)

and Mukesh PW-5). According to the prosecution story, the person who fired
was wearing white Dhoti and Bandi. He was having’ fair complexion, stout and
five and a half feet in height. The complainant went along with Hirdaram and




2684 THE INDIAN LAW REPORTS (M. P SERIES), 2008

Mukesh and lodged the report Ex.P/3-A of the incident on 20.09.003 at 2.30
PM. The distanpe of police station from the place of occurrence was 8 K.Ms. In
the First Information Report the complainant also mentioned that he could be in a
position to identify the accused. The complainant and other witnesses reached in
the village and disclosed about the incident to Hirdsaram and Mahesh son of

Hukumchand. The First In formation re;port was recorded by ASI Choudhary.-

Along with the appellant, Dhannabhai was also arrested. Injured Mahesh was
sent for medical examination who was examined by PW-1 Dr Surekha Jain. His
MLC report is Ex.P/1-A." Spot map Ex.P/8 was prepared by the Investigating
Officer. Afier arrest of the accused persons, from the possession of appellant,
one twelve bore gun and three used and one live cartridges together with licence
were seized through seizure memo Ex.P/7. The seized artricles were sent for

examination to the Forensic Science Laboratory, Sagar. After due investigation,

accused persons were charge-sheeted for commission of offence punishable under
section 307 of the Indian Penal Code and 25/27 of the Arms Act.

3. Accused persons denied the charges and pleaded innocence. According to
them they were falsely implicated. In defence, they did not examine any witness..
Learned trial Court, after recording the statements of the prosecution witnesses
and hearing both the parties, while acquitting co-accused Dhannabhai, convicted
and sentenced the appellant as indicated herein-above. -

4. Having heard leamed counsel for the parties and after pernsing the entire

record carefully, this Court finds that the conviction of the appellant is not -

sustainable. s
5. It is undisputed that the i jured Mahesh as well as eye witnesses PW-4

Parmanand, PW-3 Suresh and PW-5 Mukesh were not knowing the appellant -

from before the date of incident and they had sée_n the appellant for the first time
on the date of incident, but no Test Identification Parade was held by the

Investigating Agency during the course of investigation. PW-2 victim Mahesh

at the first instance in examination-in-chief has stated that he was not knowing
the appellant and thereafter again stated that he was knowing the appellant. In
cross-examination para 12, he stated that he did not disclose before the Police in
the :Police Station that he was not knowing the accused persons. In para 13, he

has stated that on the dat¢ of incident, it was raining for the whole day and fourto

five persons were grazing their sheep. In para 15 he has specifically stated that
he was not knowing the appellant and the appellant was shown to him by the
police in the Police Station. Thereafter, he saw the appellant in Court. In para 16,
he stated that he mentioned in his report as well as in the statement that the
appellant was having black complexion and five and a half feet tall whereas in the
First Information Report it is mentioned that the miscreant was having fair
complexion and his height was about five and a half feet, The appellant is six
feet in height and dark in complexion. In para 17, he has stated that after sustaining

w
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gun shot injury, he fell down in-the mud, but his clothes did not smear with' mud

" and accused shot only one fire. According to this witness all the three eye

witniessés were standing at-a distance of 200 feet. - : .
6.  Onvisualization of the statement of the complainant/injured PW-2 ‘Mabhesh,
this Court is of the view that dock identification of the appellant in the facts and
circumstances of the present.case is not sufficient to establish identity "of the
appellant éspecially when the appeliant was not known to the witness from before

.. the incident and appellant was shown to all the eye witnesses and complainant in

the Police Station. When the aceused is unknown, it is obligatory on the part of
the police to hold Test Identification Parade during the course of investigation to
establish the identity. The Supreme Court, in the-case of Hasib V/s State of
Bihar (AIR 1972 SC 283), in"such situation, observed as under:- -

«As observed by this Court in Vaikuntam Chandrappa ) State-of
- Andhra Pradesh, AIR 1960 SC 1340 thi substantive evidénce is the
statement of a witness in Court and the purpose-of test identification is
1o test that evidence, the safe rule being that the swoin testimony of
the witness in Court as to the identity of the accused who is a stranger:
10 him, as a general rule, requires corroboration in the form of an earlier
identification proceeding. If there is no substantive evidence about the
appellant having been one of the-dacoits when PW-10 " saw them’ on
January, 28,-1963 then the T.I. Parade as against him cannot be of any '
assistance to the prosecution. ’ '

But otherwise too thi identification proceedings in the present case do
" not inspire confidence,. It appears that several test identifications parades -
were held for identifying the accused persons. So far as the present:
appellant is concérned PW-10 appears to have identified him on -
February 14, 1963 though the appellant had been arrested as early as
. “January, 1963 at about 4.15 am. Now identification parades are
: ordinarily held at the instance of the Investigating Officer for the purpose
" of enabling the witnesses to identify either the properties which are
the subject-matter of alleged offence or the persons who are alleged to
" have been concerned in the offence. " Suchtests or parades belong to
_the investigation stage and they serve to provide the investigating
authority. with material to assure themselves . if the investigation is
" proceeding on right lines. It is accordingly desirable that such test -
* parades are hield at the earliest possible opportunity. Early opportunity
to identify also'tends to minimise the chances of the memory of the |
' identifying witnesses fading away by reason of long lapse of time. But
. rquch more vital factor in determining the value of such identification
parades is the effectiveness of the precautions taken by those
* ‘gesponsible for holding them against the identifying witnesses “having
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an opportunity of seeing the persons to be identified by them before
they are paraded ‘with other persons and also against the identifying
witnesses being provided by the investigating authority with . other
unfair aid or assistance so as to facilitate the identification of the
accused concerned.” T

In the case of Mohanlal V/s State of Maharashtra (AIR 1982 SC 839,
paras 20 and 25 ) the Supreme Court ruled that :- '

“When the victim was not knowing the accused prior to Gecurrence
and test identification parade was not held and accused was shown to
victim by police before trial. Under these circumstances, identification
of the accused in Court by the victim is valueless and cannot be relied
upon.” *

[Also see: V.C.Shukla V/s Delbhi Administration (AIR 1980 SC 1382)1.

7. PW-2 Mahesh has also stated in para 19 that he came to the Court two or
three times for giving statement and the Court -Mohorrir had tutored him and also
asked him to give the statement as tutored. - In view of this positive admission
with regard to tutoring , it would be hazardous to place reliance on the testimony
of this witness. (See: Ramvilas and others Vis State of M.P. ( 1984 JL] Page
521 para 15) and Nagendrasingh and others Vis State of M.P. (1991(1) JLJ

232, para 10). Learned trial Court did not give importance to the admission of this

witness regarding tutoring on the ground that after admission this witness has

- stated that he had not given statement on the basis of tutoring. In the considered
opinion of this Court when tutoring or reading over the police statement is admitted
by the witness then in the case, his denial of giving statement on the basis of
tutoring, is of no consequence.

8. ° The eye witnesses PW-3 Suresh, Parmanand (PW-4) and Mukesh (PW-5)
have also specifically admitted that they were not knowing the appellant ;prior to
the date of incident and the appellant was shown to them in the Police Station on
the basis of which they identified the appellant in the Court. It is also worth
' mentioning here that according to witness Mahesh, all these three eye witnesses

were standing at the distance of 200 feet and the rains had continued. Therefore,

in the view of this Court, it could be difficult for these witnesses to have identified
- the assailant when he was fleeing away. In para 13, PW-5 Mukesh has also
stated that when fire was done, the back portion of Mahesh was facing towards
the person firing the gun and they had seen from a quite long distance.

9. Leamned trial Court has failed to give importance to the positive admission
of the victim as well as all the three eye witnesses regarding not knowing the
appellant by name and face from before the date of incident and the appellant
was shown to them in the Police Station. Learned trial Court considered the
statement of PW-7 Investigating Officer Basant Naik that the accused persons
were arrested in presence of the complainant and the witnesses, because of which,

-

-
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- TestIdentification Parade was not held. This statement of the Investigating Officer

is not corroborated by all the eye witnesses. They have no-where stated that the
accused persons were arrested by the police in their presence, but they have
specifically stated that the police had shown the accused persons in the Police
Station. (See: para 15,16, 14 and 14 of the statements of PW-2 Mahesh, PW-3
Suresh, PW-4 Parmanand and PW-5 Mukesh tespectively ).

10. PW-8 Constable Budhnath has-proved the First Information Report Ex.
P/3-A, because its scribe-ASI Choudhary could not come to Court, because of
sickness. This witness in para 6 stated “voluntarily that the First Information
Report was recorded in the morning at 9.00 AM which is just contrary to the
statement of PW-2 Mahesh as well as the First Information Report Ex.P/3-A
wherein time of lodging and recording of the FIR is mentioned as 2.30 PM. PW-2
Mahesh stated that he went to the Police Station on motor cycle and also stated
going to P.S. on foot. Looking to all these contradictory statement of the complainant
with regard to lodging of the First Information Report and time of recording thereof
as stated by Constable PW-8 Budhnath, it appears that there was concoction of
tirae of recording of the First Information Report.

11. Ex-consequenti, for the foregoing discussion, this Court is of the view that
the prosecution has miserably failed to establish its case against the appellant
beyond all reasonable doubt. Therefore, this appeal deserves to be and is
hereby allowed. The conviction and sentence of the appellant are set aside. The
learned trial Court is directed to set the appellant at liberty forthwith, if not
. required in any other criminal case. Registry is directed to send a copy of this
judgment to the trial Court along with its record for immediate compliance.

Appeal allowed.
LL.R. [2008] M. P, 2687-
APPELLATE CRIMINAL
Before Mr. Justice S.L. Kochar

8 April, 2008*
MUJAFFAR HUSSAIN MANSOORI ... Appellant
Vs.
DEVENDRA TRIVEDI ... Respondent

A. Criminal Procedure Code, 1973 (2 of 1974), Section 386 - Court
" shall decide the appeal on mertis, cannot dismiss for default - Appeal against
acquittal filed by complainant - On two dates respondent (accused) and his counsel
were not present - Even afier intimating the date by issuance of special post card,
respondent and his counsel not present - High Court heard appeal on merit in
absence of respondent as well as his counsel. (Para 2)

®. wug ufpar ufedr, 1973 (1974 @7 -2), ORT 386 — YET@T AYIA
*Cr.A. No.1292/2001 (Indorc)
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B. Negotiable Instruments Act (26 of 1881), Section 138, Evidence
Act, 1872, Section 114 Hllustration (f), General Clauses Act, 1897, Section 27

- Dishonour of Cheque - Notice by registered post on correct address - Postman -

tried to deliver on several dates - Notice returned with remark addressee not
.available - Presumption about service not rebutted - Held - Notice duly served. -
Order of conviction passed by trial court upheld - Appeal allowed, (Para B)
LW WEw frad e (1881 &7 26), GIRT 138, WA SRR,
1872, SIRT 114 TR (W), e gvs A, 1897, ORT 27 — A @7
m—,ﬁﬁwmwwﬁﬁw—am#ﬁﬁammm
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~ RERw <arares g wiRa <sfafy @1 amtw g R - CAER AL
C. Negotiable Instruments Act (26 of 1881), Section 139 - Presumption

in favour of holder of cheque, unless the conirary is proved that holder of cheuge " ‘

‘received cheque for discharge,-in whole or in part, of any debt or liability.
T ' : ’ (Para 9)
ST e faaw aftfaE (1ee @I .26), URT 139 — AT TR &
'W%Wﬁm.mwmmwﬁﬁﬁ%mmﬁi%mww
arel 3 sl =or A Tfve % wofe: ar wm: -3 fag 9% mra )
.Cases referred : S
(1996) 9-SCC 372, AIR 1996 SC 2439, Judgment Today 2008(1) SC 172,
- (2007) 6 SCC 555. : : ' .
"Vijay Sharma, for the appellant.
" None, for the respondent.

. JUDGME N T (ORAL)

S.L. KOCHAR, J. :=The appellant/complainant has filed this appeal after

grant of leave to file appeal against the impugned judgement of acquittal of
respondent herein passed by learned 111 A.S.J, Indore in Criminal Appeal No. 56/
01 dated 01/09/2001 arising out of judgement of conviction of respondent Devendra
Trivedi, passed by learned Judicial Magistrate First Class, Indore (Ku. Sunita
Barlo) in Criminal Case No. 1099/00, convicting the respondent under Section

138 of the Negotiable Instrument Act (for short “the Act”) sentenced to R.I for _
six months and fine of Rs. 3,000/- (Three Thousand)and compensation amount of -

Rs. 12,000/~ (Twelve Thousand) was ordered to be givel; to the appellant.
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. 2. This is the appeal of the year 2001.. Respondent is represented by his

advocate but on 14/02/2008 appeal was listed for final hearing and the advocates
of both the parties were not present, therefore adjourned for two weeks. It was
again listed on 25/03/2008 and on this date counsel for the appellant V1_] ay Sharma
was present and counsel for the respondent was not present, therefore, this Court

_ordered for issuance of Special Post Card. (SPC) intimating the respondent, who

is on bail for final hearing of this appeal on 08/04/2008. In spité of this neither the .
counsel for the respondent nor the respondent is present today in first half of the

" day and-also in second half. In view of Supreme Court judgements rendered in

cases of Kishan Singh V/s State of M.P (1996 (IX) SCC 372), Bani Singh &
Others V/s State of U.P-(AIR 1996 SC 2439) and Dharampal & Others V/s
State of U.P [judgement today 2008 (I) SC 172], this court heard this appeal on

" merit in absence of the respondent as well as his Advocate. In case of Bani

Singh (supra) in paragraph-16 Supreme Court ‘has observed as under :

Para 16.- Such a view can bring about 2 stalemate situation. The appellant
and his lawyer can remain absent with impunity, not once but again and
again till the Court issués a warrant for the appellant's presence. A
complaint to the Bar Council against the lawyer for non-appearance cannot
result in the progress of the appeal. If anothet lawyer is appointed at State
cost, he too would need the presence of the appellant for instructions and
that would place the Court in the same situation. Such a procedure can,
therefore, prove cumbersome and can promote indiscipline. Even if a case
is decided on merits in the absence of the appellant, the higher Court can
remédy the situation if there has been a failure of justice. This would apply
equally if the accused is the respondent for the obvious reason that if the
appeal cannot be disposed of without hearing the respondent or his lawyer,
the progress of the appeal would be halted.

3. The appellant filsda cnmmal complamt before the learned Tudicial Magistrate
First Class, Indore on 30/03/ 1999 His case was that he and respondent were friends.
On 30/12/1998, respondent came to his house. and -borrowed cash amount of Rs.
12,000/~ for fulfilling the need of his family: Respondent issued post dated cheque No.
987721 dated 15/01/1999 towards the repayment of loan amount. On 14/01/1999

. respondent approached the appellant and requested him for producing the cheque for

encashmerit on 25/01/1999 in place of 15/1/1999. The appellant submitted the cheque
for encashment in Nagrik Sahkari Bank, 12, Subhash Marg, Indore, but same was not
honoured and returned back on 30/01/1999 to the ‘appellant with- remark of stop
payment. The appellant sent a notice through his advocate dated 13/02/1 999 demanding

_ the cheque-amount, but same was returned back by the respondent deliberately knowing

well about the notice and appellant received the envelope ony 27!02/99 w1th a remark
that addressee was not available in time.

4. - The leamned Trial Court after recording the statement of P.J. Malviya, Dy
Manager, State Bank of Indore, Branch - Cloth Market, Indore and himself, unde:

— - [ O S
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Section 200 of the Cr.P.C, passed the order dated 7/7/99 for registration of complaint
- against the respondent under Section 138 of the Act. The respondent appeared on 6/
9/99 and furnishéd the bail and surety bond. The appellant examined himself, witness
- CW-2 Inamulha and CW-3 Jugal Kishore Tamrakar, whereas respondent did. not
examine any witness in defence. Learned Trial Court, after hearing both the parties,
convicted:the respondent as mentioned herein-above, Against the judgement of
conviction, he' went up in appeal and learned Lower Appellate Court allowed the

appeal, setting g_.side the judgement of conviction passed by the Trial Coqgt. Y
. 5. Learned counsel for the appellant has submitted that Lower Appellate Court

erred in relying the version of the respondent regarding issuance of letter Ex.D/1

to his Bank for stop payment and there was no evidence led by-the appellant
about service of the notice on respondent. ot -

6. Haﬁng heard the learned counsel for the appellant and after perusing the entire

record; this Court is of the view that learned Lower Appellate Court has committed -

grave error of law in placing reliarice ‘on letter Ex D/1 containing recital that the
cheque was to be given by the respondent to Dongrelal Rathi, but because of pendency
“of case in the Court cheque was issved in the name of the appellant i.e. Mujaffar
‘Hussain for payment of property tax and charges. of water and electricity and it was
issued in the wrong name, therefore, he directed the bank not to honour the cheque.
Witness CW-3 Jugal Kishore Tamrakar, Assistant Manager, has nowhere accepted in
- cross-examination about receiving of letter Ex.D/1. He has successfully stated that
he could not say whether létter Ex.D/1 was received or produced before his bank or
not and he was also not able to identify the signature regarding acknowledgement of
receipt of original letter, copy of which was Ex.D/1 filed by-the respondent. The.
appellant in cross-examination in para-8 denied the defence suggestion that respondent
. issued the said cheque towards the payment of price of land (plot) and for depositing
" the payment in Municipal Corporation. He has also stated specifically that he was not
"~ required to deposit the money-in Municipal Corporation and he was notknowing Dongre

7. The appellant Mujaffar Hussain has stated specifically that on 30/12/199 8,

respondent who was his friend came to his house and requested for the loan of

_Rs."12,000/-. Appellant gave cash amount of Rs. 12,000/- for 15 days and respondent

gave him postdated cheque Annx.P/ l_ dated 15/01/ 1999, After 15 days, respondent
- again approached the appellant and requested for production of the cheque after-
10 days for encashment: The appellant accepted his request and submiftted the

cheque in the bank on 25/01/1999, The cheque was dishonoured and returned .

back with letter Annx.P/2 because, the réspondent stopped the payment. After
return of cheque, appellant sent registered notice acknowledgment due, copy
whereof is Annx. P/3-C and registered envelope is Ex.P/4. Envelope was open,
containing notice Ex.P/5 and Ex.P/6 is the postal receipt regarding sending of

notice by registered post Ex.P/7 is the acknowledgment due. Envelope of registered -
notice is clearly containing recital that respondent was not available at the time of

P
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delivery, therefore, same was returned back. The concerned postman tried to
‘deliver the notice on several datési'e. on 13/02/99 to 25/02/99 . The notice was .
sent on the following addresse¢ of the respondent :- __
“Shri Devendra Trivedi, -
- sfo Shri Satendra Nath Trivedi, .
- .1f0 26/1, Chhipa Bakhal, Indore (MP). A 7

Same is the address of respondent mentioned in the complaint. The learned
" Lower Appellate Court has held in paragraph-18 of impugned judgement that the
appellant has. failed to establish that notice was duly served upon the respondent
and the learned Magistrate should have not drawn inference regarding service of
notice. In. the considered view of this Coutt, the learned Lower Appellate Court
has failed to consider the provision under Section 27 of the General Clauses Act
and Section 114 (III) (f) of the Evidence Act regarding presumption of service of
notice, if same was sent by registered post on correct address of the drawer of
the cheque. In judgement of three judges bench of the Supreme Court in case of
C.C. Allvi Haji V/s Palapetty Muhammad & another [(2007) 6 Supreme Court
Cases 555], justice D.K.Jain speaking for the bench has considered the provisions
of Section 138 of the Act regarding sending of notice as well as provision under
Section 27 of the General Clauses Act and Section 114 of the Evidence Act
exhaustively and has observed in paragraph-15 and 16 as under : -

_ 15.-Insofaras the question of disclosure of: necessary particulars with regard -
to the-issue of notice in terms of proviso (b) of Section-138 of the Act, in
order to enable the court to draw presumption or inference either under
Section 27 of the GC Act or Section 114 of the Evidence Act, is concerned,
there is no material difference between the two provisions. In our opinion,
therefore, when the notice is sent by registered post by correctly addressing
the drawer of the cheque, the mandatory requirement of issue of notice in
terms of Clause (b) of proviso to Section 138 of the Act stands complied
with. It is needless to emphasize that the complaint must contain basic
facts regarding the mode and manner-of the issuance of notice to the drawer
of the cheque. It is well settled that at the time of taking cognizance of the.
complaint under Section 138 of the Act, the court is required to be prima
facie satisfied that a case _under the said Section is made out and the afore-

-noted mandatory statutory-procedural requirements have been complied
with. It is then for the drawer to rebut the presumption about the service of

.notice and show that he had no knowledge that the notice was brought to
his address or that the address mentionied on the cover was incorrect or
that the letter was never tendered or that the report of the postman was
incorrect. In our opinion, this interpretation of the provision would effectuate
the object and purpose for which proviso to Section 138 was enacted,
namely, to avoid unnecessary hardship to an honest drawer of a cheque
and to provide him an opportunity to make amends. '
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16.- . As noticed above, the entiré purpose of requiring a notice is to
give an opportunity to the drawer to pay the cheque amount within 15
days of service of notice and thereby free himself from the penal
consequences of sectlon 138. In Vinod Shivappa this Court observed :
(SCC p.462, para 13)

“One can also conceive of cases where a well-intentioned drawer may
have inadvertently missed to make necessary arrangements for reasons beyond '
his control, even though he genuinely intended to honour the cheque drawn’
by him. The law treats such lapses induced by inadvertence or negligence to
be pardonable, provided the drawer after notice makes amends and pays the

“amount within the prescribed period. It is for this reason that Clause © of
proviso to Section 138 provides that the section shall not apply unless the
drawer of the cheque fails to make the payment within 15 days of the receipt
of the said notice. To repeat, the proviso is meant to protect honest drawers
whose cheques may have been dishonoured for the fault of others, ‘or who.
may have genuinely wanted to fulfill their promise but on account of
inadvertence or negligence failed to make necessary arrangements for the
payment of the cheque. The proviso is not meant to protect unscrupulous
drawers who never intended to honour the cheques issued by them, it being
a part of their modus opérandi to cheat unsuspecting persons.” )

8. ~ In the case at hand as.mentioned herem-above ‘notice was sent on correct ‘

" address of the respondent It was also within time as per provision under Section 138
Proviso. (b)-and appellant in his statement has spécifically stated that respondent got
returned the notice and did not pay the amount. In cross-examination even suggestion
was not given to the appellant that be had not sent any notice to the respondent-and
respondent had no knowledge of sending of notice to him and he was always available
on a given address, but postman never approached him for service of notice. In the
light of clear factual position in the instant case, presumption has been rightly drawn
by the leamned Magistrate regarding service of notice to respondent.

9. ' The respondent has utterly failed to establish that cheque was given to the
appellant towards the agreement of land purchased or payment to taxes of
Municipal Corporatmn by adducmg cogent and reliable evidence. ‘Under Section
139 of the Act, thére is presumptlon in favour of holder of cheque “ that it shall be
presumed, unless the Contrary is proved that the holder of a cheque received the
cheque of the nature referred to in section 138 for the dlscharge in whole or in
part, of any debt of other liability.. -

" 10. Consequently on the basis of foregomg dlscussmns this appeal is allowed,-
impugned judgement and ﬁndmg of the learned Lower Appellate Court dated
01/09/2001 in Criminal Appeal No. 56/2001 are hereby set aside and judgement

and order passed by the.léarned Judicial Magistrate First Class, Indore dated o J

12/02/2001 in Crnmnal Case No. 1099/00 are hereby restored

f:

,“
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Office is directed to send SPC to the respondent Devendra Trivedi to appear
before the learned Trial Court on 23th June, 2008 and the learned Trial Court is
directed to send him jail for serving out the jail sentence. On failure of the respondent
Devendra Trivedi to appear before the learned.Trial Court on a given date, the
learned Trial Court is directed to take suitable action against him as well as his

 surety, under intimation to this Court. : ) ’

Appeal allowed.
" LL.R. [2008] M. P., 2693
} APPELLATE CRIMINAL
~Beﬁ;re Mr. Justice Arun Mishra & Mrs. Justice Sushma Shrivastava

< Vs,

_ 8 May, 2008*
SANJAY VISHWAKARMA. ... Appellant~
STATEOFMP. = | . ... Respondent

A. Penal Code (45 of 1860), Section 302 - Murder - Circumstantial
Evidence - Deceased, wife of appellant died in the house - Cause of death was
asphyxia caused by strangulation - Ligature mark and abrasions found on the
neck of deceased - Son of deceased clearly stated that appellant was in house
and had beaten deceased with kicks and fists - Held - Appellant was in house
and was in room and gave beating to deceased - Body was removed from first
floor - Blood stains were fourid on pillow - No report was lodged by appellarit or
any of his family members - Appellant wanted to screen offence - Appellant guilty
of committing murder - Appeal dismissed. - : (Para 8)
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B. Evidence Act (1 of 1872), Section 106 - Burden of Proof -
Circumstantial Evidence - When death has taken place in the house, it is necessary
for husband to explain the circumstances how the death took place. (Para 9)
T W A (1872 BT 1), TRT 106 — G B AR — Rl
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Cases referred :
1992) 3 SCC 300, AIR 1994 SC 1597, AIR 1998 SC 942, JT 2006 SC 50,

*Cr.A. No.1845/1999 (Jabalpur)
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o 1974 (3) SCR 833 (2000) 8 SCC 382, (1999) 8 SCC 679, AIR 1992 SC 2045,

(2000) 1 SCC 471, (2002) 1 SCC 731, (1995) 3 SCC 574, 1973) 1 SCR 428,
(1992) 3 SCC 106.

S.C. Datt with Siddharih Datt, for the appellant.
R.S. Patel, AddLA.G., for the respondent / State.

JUDGMENT .

The © Judgment - of the - Court - was dehvered by
ARUN MisHRa, J. :~The appeal has been preferred by the accused appellant
aggrieved by conviction and sentence recorded by the 1st ASJ; Satna in S.T.
No.45/97 u/s 302 and 201 of IPC for causing murder of his wife Madhu
Vishwakarma.

2" Briefly stated the prosecution. case is that marriage of accused Sanjay
- Vishwakarma was performed with Madhu in the year 1985, accused used to drink

liquor and ‘beat the deceased. He used to spent whatever money he was earning

in drinking. Accused often used to threaten the deceased to kill her, This fact

was informed to in laws by Madhu number of times. On 9.10.96 accused committed
murder of his wife. There was ligature marks found around the neck of deceased.

The in laws suspected that Madhu was done away with as such brother of Madhu,
Manoj Kumar Vishwakarma (PW.1) lodged a2 Marg intimation at Police Station,
‘Kotwali at about 12.15 PM. Marg intimation (P.1) was recorded at Crime No.80/

96. Inquest (P.2) was prepared, postmortem was performed by a team of four
_doctors. Doctors opined that death was due to asphyxia, case was referred to
Medico Legal Expert, Bhopal. Ligature marks and abrasions on the neck of
deceased were found to be ante mortem. Sons of deceased informed that accused

had beaten the deceased on the date of incident also in the night due to that she

was unable to speak. When. preparation was being made for cremation of the

body, a report was lodged by brother of deceased. As per the opinion of Medico
'Legal Institute, Bhopal, death was caused due to asphyxia because of strangulation §
as'there were ligature marks on the neck, death was homicidal in nature. The
death was caused in the room situated at Ist floor and body was placed ,in order
to remove the evidence, on the ground floor. Blood stained pillow from the cot of
. deceased was seized as per seizure memo (P!3) presence of human blood was
found by FSL, Sagar. No poison was found in the viscera. Accused was charged
for commission of offence under Sections 302 and 201 of IPC.

3. Accused abjured the guilt and contended that he has been falsely implicated
in the offence. He was in his shop and was informed by Gulab Tiwari at about
3.30' AM that his wife was not well, he called Dr.Safi who declared that his wife
has died. Rajesh Namdeo was in the house on the day of incident. His mother
was sleeping- along with both the children in the room on the ground floor. Rajesh
- Namdeo came in the night at-about 1 O'clock to-sleep in the house, at about 2
o) clock in the night on hearing his mother's hue and cry, he found that deceased
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was lying near the staircase in the ground floor. Thereafter his mother summoned
the accused through Gulab Tiwari. Thereafter in laws were informed. -Deceased
used to consume Supari and Tobacco, deceased must have inhaled Tobacco/Supari,

that was the cause of death due to asphyxla he was not responsible for committing

-murder of his wife.

4.  Shri S.C.Datt, leamned Senior Counsel appearing with Shri Siddharth Datt,
for appellant has submitted that in the postmortem report no definite-opinion was
given by team of four doctors that death was due to strangulation. Thus, it could
not be said that death was due to asphyxia caused by strangulation.” No poison
was found in the viscera, thus, it has not been established that death was homicidal

- innature. Leatned counsel has. further submitted that statement of son of accused

Sandeep (PW.11) cannot be said to be sufficient so as to fasten the guilt. There
was yet another.person Rajesh (PW.5) in the: house, the accused was not in the
house, he was summoned from the shop by his mother, doctor was also informed
by the accused which fact points out to his innocence. Consequently, accused
should have been acquitted by the Court below, the commission of offence has
not been -established beyond periphery of doubt, .

5.. Shri R.S. Patel, learned Addl.AG appearing for State has supported the
conviction. He has submitted that presence of accused in the house is established
by statement of his son Sandeep (PW.11). On the neck of deceased ligature
marks and abrasions were found,accused gave beating to the deceased is also the
statement made by Sandeep (PW.11). Asphyxia was caused due to strangulation.
The accused has removed the body from the first floor and put it on the ground
floor in order to remove the evidence of.commission of offence. From the first
floor, from the bed blood stained pillow was seized on which human blood was
found. In case accused was not responsible, hie ought to have explained how the
death of wife was'caused. He has failed to explain the circumstances appearing
against him .- Consequently, the conviction recorded by the Court below calls for
no interference in the appeal.

6.  In the instant case, we find that death was clearIy homicidal in nature. It is
apparent from postmortem report that there were ante mortem’ ligature marks
and abrasions on the neck of deceased. Death was caused due to asphyxia is the
opinion recorded in the postmortem report as there were ligature marks around
the neck of deceased. When abrasions were also found as noticed in the postmortem
report itself, it passes comprehension how the panel of four doctors inspite of

" opining that death was caused due to asphyxia could not opine that it was due to

strangulation. Dr.B.L.Gupta (PW.12) who was member of the team' which

performed autopsy has stated in para 18 that all the sigas of strangulation were

found on the dead body.. - Report of Junior Forensic Specialist of Medico Legal

Institute, dated 18th March,97 of Gandhi Medical Coliege, Bhopal.indicates that

deceased has died as a result of asphyxia caused by strangulation which is
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homicidal in nature. He has given the opinion on the basis of various facts. The
deceased was having multiple abrasions over the neck and ligature marks and
symptoms of asphyxia. The ligature marks were due to strangulation. Further
reason mentioned by the expert was that deceased was never seen in hanging
condition by any one. The neck muscles were congested (Ecchymosis) which is
onie of the important finding of strangulation rather than of hanging. There was-
presence of multiple abrasions on neck indicating sign of struggle. .He has further’

mentioned patchy haemorrhages = is a positive finding of slow. asphyxia means ~
strangulation rather than hanging in this particular case. Observation of saliva

tricklling mark over cheek transversely was against the gravity of hanging. There
_ was absence of ligature material. Thus, it is apparent that asphyxia was caused
due to strangulation. It was not-a case of hanging. If it was a case of hanging, it
was for the accused to explain the circumstances as per Section 106 of Evidence
Act which provides that when any fact is especially within the lmowledge of. any
person, the burden of provmg that fact is upon him.

7. We find on record statement of son of deceased Sandeep (PW. 11) He has
clearly stated that in the night his father was in the house and had beaten deceased
Madhu with kicks and fists. When he went to save the mother, he was pushed and
threatened by his father, mother was unable to speak, thereafter his father sent
- him to the house of Anis. Saurav was also present when his father, i.e., accused

was beating the deceased. There is absolutely nothing to doubt the vers1on of
- Sandeep (PW.11) son of accused and deceased: Though he isa child witness, but

appears to be truthful and not a tutored one.” He had no enmity with the accused.
 He could not be said to be an interested witness.

Rajesh Kumar (PW.5) who was also in the house has stated that at about
2.30-3-3.30 O'clock in the night mother of accused came to him and stated that
Madhu was unable to speak. Accused Sanjay and his mother took him to the room
on the first floor. He found that Madhu was lying dead on the cot. ‘Thus, from the

statement of Rajesh Kumar also presence of accused Sanjay when Madhu was

- done away with stands established. Ramkali (DW.4), mother of deceased, has
stated that deceased used to be beaten by the accused, she had seen the marks of
beating on the body of deceased prior to 7-8’ days of her death also Accused
used to often, beat the deceased .

8. Itis apparent that accused was in the house at the time of commission of
offence and was in thetroom and gave beating to deceased as ‘stated: by Sandeep
(PW.11) and his presence is also stated.by Rajesh Kumar (PW.5). He was
responsible to strangulate the deceased to death. Body was removed from ‘the
first floor, blood was coming out from the mouth as stated by Ramkishore (PW.3) .
No report was lodged by the accused or any of his family members, they wanted
to screen the offence. It was only when parents of deceased and brother came,
they suspected foul play as there were ligature marks and abrasions on the neck
of deceased, at that time report was lodged at the police station. The conduct of
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the accused also indicatés that he tried to screen the offence by not informing the
police. Death was obviously homicidal in nature. Spot inspection report indicates °
that blood stains on the pillow were found from the bed of deceased. The
circumstances unerringly point out that deceased was subjected to physical violence
by the accused. Photographs of deceased also speaks as to presence of ligature
marks and the abrasions on the neck. From the evidence adduced by the prosecution
as well as by the conduct of the accused, it is apparent that he was culprit and
commission of offence by him has been established beyond periphery of doubt:

9. When death has taken place in the house, it is necessary for the husband to
explam the circumstances how the death took place as observed by the Apex

_ Court in State of U.P. vs. Dr. Ravindra Prakash Mittal (1992) 3 SCC 300 and
- in Shri Kishan vs. State of Haryana AIR 1994 SC 1597. In the instant case,

there was no possibility of any outsider having committed the offence, that also is
a circumstance which militates against the accused as observed by the Apex
Court in Sheikh Abdul Hamid and another vs. State of Madhya Pradesh AIR
1998 SC 942. When the offence takes place in the house, the duty on the
prosecution is to lead such evidence which it is capable of leading, having regard
to the facts and circumstances of the case. In view of Section 106 of Evidence
Act, there will be a corresponding burden on the inmates of the house to give a

. cogent explanation as to how the crime was committed as observed by the Apex

Court in Trimukh Maroti Kirkan vs, State of Maharashtra JT-2006 () SC 50,
Collector of Customs, Madras and others vs. D. Bhoormull 1974(3) SCR 833

_and State of West Bengal vs. Mir-Mohammad Omar and others (2000) 8 SCC

382. In State of Tamil Nadu vs. Rajendran (1999) 8 SCC 679, State of U.F.
vs. Dr. Ravindra Prakash Mittal AIR 1992 SC 2045, State of Maharashtra

- vs. Suresh (2000).1 SCC 471, Ganesh Lal vs. State of Rajasthan (2002) 1 SCC

731 and Gulab Chand vs. State of M.P. (1995) 3 SCC 574 the Apex Court has
also observed that in a case based on circumstantial evidence where no eye-
witness account is available, the principle is that when an incriminating circumstance
is put to the accused and the accused either offers no explanation or offers an
explanation which is found to be untrue, then the same becomes an additional link
in the chain of circumstances to make it complete. When relations were strained,
thie accused husband must offer explanation as held in Nika Ram vs.- State of

-Himachal Pradesh 1973 (1) SCR 428. Explanation should be given by accused

in statement recorded under Section 313 Cr.P.C. as held in Ganeshlal vs. State
of Maharashtra (1992) 3 SCC 106.

10. In the mstant case, when we test the evidence in. the ‘light of aforesaid

B ., decisions it is clear that accused has failed to offer any cogent explanation.

Explanation offered by the accused that he was not in the house is found to be
incorrect. Statement of mother of accused that accused was not in the house is
just to save his son from pumshment of offence under Section 302 IPC.
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11.  Consequently, we find the appeal to be devoid of merit, same deserves dismissal,’

the appeal is hereby dismissed. The convictionand sentence imposed upon the appellant
by the Court below under Secuon 302 and 201 IPC is hereby upheld.
. : Appeal d:sm:ssed
LL.R. [2008] M. P, 2698
APPELLATE CRIMINAL '
quare Mr. Justice Abkay Gohil & Mr. Justice S.S. Dwivedi

. 12May, 2008*
KARAN SINGH ) ' e Appellant
Vs. ’ : "

STATE OF M.P. - .. Respondent

Penal Code (45 of 1860), Section 302 - Murder Dymg Declaration -
Reliability - Appellant convicted only on the basis of dying declaration - Held -
When there is doubtful evidence whether the maker of dying declaration i.e.
deceased was fully conscious or not - Court can consider the medical evidence
and if the courf is not satisfied that the deceased was in fit mental condition or
there are contradictions in the opinion-of the doctor vis-a-vis opinion of the eye
witnesses - In such circumstances in a particular case that requires corroboration
and if there is. no corroborative evidence, the same can be discarded - If the
evidence is reliable and trustworthy the conviction can be based thereon - Appeal
allowed - Appellant acquitted. . : (Para 8)
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Cases referred :
(1992) 2.SCC 474, (2008) 2 SCC 516.
Sudha Shrivastava, for the appellant.
Brijesh Sharma, P.P., for the respondent/State.
o " JUDGMENT "

The ] udgmént of the Court = was delivered by
ArHAY Gomi, J, :—The appellant has filed this jail appeal under section 374 of
Cr.P.C challenging his conviction under section 302 of IPC and sentence of life

*Cr.A. No.294/2005 (Jail Appeal) (Gwalior)
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imprisonment with fine of Rs 250/— v1de judgment dated 7-4-2005 in ST No 25’7/04
passed by the trial court.

2. *As per prosecution story, Dehati Nallshl was lodged by one Londu Slo.
Devlal, As per this Dehati Nalishi, the deceased Guddibai alias Ganeshi was his

. daughter and on 28-4-04 the appellant/accused alongwith his family members had
. come to his house and was staying at the house of his father-in-law. On 10-5-04
" . ataboiit 11 am in the moring, the deceased Guddibai was sitting in a hut, at that

time; appellant-came with axe, gave axe blow on the neck of thé deceased and
after assaulting her, ran away- from-the spot. On the basis of aforesaid Dehati
Nalishi, crime was registered under section 307 of IPC and injured Ganeshi was
referred for medical examination where her dying declaration Ex.P/4 was recorded.
After her death, postmortem of the dead body was performed and after

'mvest]gatlon, charge sheet was filed.

3. Nodoubt, the deceased is wife of the appellant but durmg trial, Kalawatibai

. (PW-1) mother of the deceased, Londuram (PW-2) father of the deceased, Gopal

(PW-3), Chironji (PW-4), Lakhan (PW-5), Munnalal (PW-6), Amarlal (PW-10),
Lachchho (PW-12) and Bindra (PW-13) have not supported the prosecution and
they all were declared hostile. They are either the relatives of the deceased or
the villagers. Relying on dying declaration (Ex.P/4) which was recorded by Dr.
Padmesh Upadhyay (PW-8), learned trial court found the offence proved against
the appellant, convicted and sentenced him as aforesaid, agamst which the appellant
has preferred this appeal from jail.

4.  We have heard Ku, Sudha Shrivastava, learned counsel appoirted by the
Legal Aid Officer of the High Court for the appellant and Shri Brijesh Sharma,
learned Public Prosecutor for the respondent/State. Learned counsel for the
appellant submitted that dying declaration Ex.P/4 is not admissible in evidence. In
fact, it is not dying declaration, it is in the shape of opinion recorded by the doctor
and such a dying declaration can not form the basis of conviction. In reply, Shri
Brijesh Sharma, learned public prosecutor supported the judgment and relied on.
the evidence’ of Dr. Padmesh Upadhyay (PW-g).

5. Having heard learned counsel for the parties, we have considered the
document Ex.P/4 wh:lch isa dymg decla.ratlon Admittedly, incident took place at
about 11 O'clock in the morning and dying declaration was recorded at 3.50 pm
i.e. after 4 -hours. Dr. Padmesh Upadhyay (PW-8) has stated that the deceased
received incised wound on the neck which was 2 ¢cm wide and injury was dangerous
to life. Her condition was quite critical. Blood pressure was 106/70 and she was
vomiting, her lower part of the body siiffered with paralytic attack. Though, she
was speaking, but he has admitted in the cross-examination that in Ex.P/4 he has
not mentioned whether she was fully conscious and she was in fit condition to
give statement. Doctor has. stated that her voice was quite low and staggering. In
the cross-examination he has admitted that she had stated that her husband was
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mad for last one month. She+had also informed him that after sustaining an-axe
blow, she immediately became unconscious, but when she was being shifted in
the jeep, she came to know that jeep was of A.S.I. Khan and her father, mother
and brother were present. But, this statement was contradicted by Dr. S.C.
Agrawal (PW-7), who performed the autopsy. Dr. 8.C. Agrawal (PW-7) has

stated in his statement that because of the injuries over the neck and spinal cord

which was cut, she must have died immediately after receiving the axe blow.

Doctor has stated that she might be in-a position to speak something for a while but ~ " .

not for a long time, contrary to this, her statement was recorded after four hours.

6. Thus, in view of the aforesaid medical evidence, it is clear that she must
have not survived for four hours as the dying declaration was recorded after 3 %
hours of the incident. From the aforesaid evidence of PW-7, doctor who performed

- autopsy, it is clear that she might not be in a position to speak anything when her dying

declaration was recorded which has raised a serious doubt in the prosecution evidence.

7. We have carefully perused the document Ex.P/4. It is clear that in Ex P/4 the
doctor has not mentioned any certificate that the deceased was in a fit mental condition
to give statement or she was fully conscious. Doctor has also not made endorsement
on the dying declaration Ex P/4 that while recording her dying declaration she remained
fully conscious and, therefore, in the absence of medical certificate, the reliance can
not-be placed on a dying declaration. Doctor himself has raised doubt about her fit
mental status and consciousness looking to the manier in which the doctor has recorded
the dying declaration, the same cannot be dccepted. He has not directly asked any
question: from Ganeshi (the deceased). It ‘appears that he-was asking questions from
the parents of Ganeshi and whatever they were answering, he was writing. The trial
court has recorded a finding that there was no evidence on record of this effect that
the appellant was insane person. We have also not considered this aspect of the
matter. We have only considered whether dying declaration is reliable and sufficient
to maintain conviction. We are of the view that simply on the basis of dying declaration
which even bears no endorsement of the doctor about the fit mental condition, the
same cannot be accepted as reliable dying declaration. In this case one more
circumstance is that the dying declaration was recorded in’ the presence of the
mother, father and brother of the deceased, their thumb impressions were also obtained
thereon, but none. of them has-supported the prosecution in the court, therefore; this
possibility cannot be ruled out that they may be instrumental in getting the dying
declaration recorded during investigation from the doctor. Thus, on the basis of aforesaid
dying declaration, the conviction of the appellant cannot be affirmed and it cannot be
held that the evidence of dying declaration is of a conclusive nature. We are aware of
this Jegal position that conviction can be based on the evidence of dying declaration
alone but in that case, the evidence of dying declaration must be reliable, trustworthy
and truthful in nature.

8 The Iégal position is very clear regarding conviction ‘solely on the evidence
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" . of declaration, In-‘the case of Paniben Vs. State of Gujarat (1992) 2 SCC 474,

their Lordships of the Supreme Court considéred the law relating to dying
declaration and also the circumstances under which such declaration can form
sole basis of conviction. The, Apex Court has held that a dying declaration is
entitled to great weight. Once the-court is satisfied that the declaration is true and
voluntary, it could base conviction without corroboration. It cannot be laid down
as an absolute rule of law that the dying declaration cannot form the sole basis of

“conviction unless it is corroborated. The rule requiring corroboration is merely a
rule of prudence and siot a rule of law. See also Fikas Vs. State of Maharashtra
(2008) 2 SCC516. -

‘While accepting the evidence of dying declaration, the court is required to
scrutinize the dying declaration carefully and has to ensure that the dying declaration
is not the result of tutoring, prompting or imagination. The deceased had opportunity to
observe and identify the assailants and was in a fit state of mind to make the declaration.
Normally, the court in order to satisfy whether the deceased was in a fit mental
condition to make the dying declaration Iooks upon the medical opinion. It there is a
doubtful evidence about the fit mental condition and when there is also doubtful evidence
whether the maker of the dying.declaration i.e. the deceased was fully conscious or
not, the court can consider the medical evidence. And if the court is not satisfied that
the deceased was in fit mental condition or there are contradictions in the opinion of
the doctor vis a vis opinion of the eye witnesses, and if the evidence does not satisfy
the test laid down, the court may discard the same and may record its conclusion that
it does not inspire confidence about its correctness and in such circumstances in a
particular case that requires corroboration and if there is no corroborative evidence,
the same can be discarded but if the evidence is rehable and trustworthy the conviction
can be based thereon.

9. We have also noticed one more material fact that the evidence of
memorandum under section 27 of the Evidence Act and thereafter the seizure of
axe is not found proved by any independent evidence. From the evidence of Munna-
PW-9 the trial court has not found that aforesaid axe was seized after receiving
the information from the accused, the court has also not found proved that it was
the appellant, who committed murder of his wife by giving axc blow on her neck.

10. Thus, considering the totality of the factual matrix, legal position and
circumstances of the case, we are of the view that the conviction cannot be
affirmed only on the basis of evidence of dying declaration which in our considered
opinion is not reliable and trustworthy. Accordingly, this appeal is allowed. The
conviction of the appellant is hereby set-aside. He is acquitted from the charge by
extending the benefit of doubt, He is in jail. He be released forth-with, if not
-required in any other case.
Appeal allowed.
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LL.R. [2008] M. P, 2702
APPELLATE CRIMINAL :
Before Mr. Justice Abhay Gohil & Mr. Justice Abhay M. Naik

16 May, 2008*
PRAMOD KUMAR ) ... Appellant
Vs. - ) :
STATE OF M.P. - ‘ ' o - ... Respondent

Penal Code (45 of 1860), Sectmn 300, Exceptlon 4, Sectmns 302, 304 - .

Part I - Murder or Culpable Homicide not amounting to murder - For the
application of Exception 4, it is not sufficient to show that there was a sudden
quarrel without premeditation - It must further be shown that the offender has
not taken undue advantage or acted in a cruel or unusual manner - There was
no enmity between the parties - There occurred a sudden fight, the appellant
stabbed the deceased thrice repeatedly on vital parts - Deceased has not exercised
any force against the appellant - Appellant applied the knife for causing the
bodily injuries on the person of deceased which were likely to cause death - The
case of appellant falls within ws 304 Part I and not w/s 302.  (Paras 14 & 15)
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Case referred :
2008 Cr.L.1690.

VK. Saxena with M.X. Jain, for the appé]lant.
M.F.S. Bhadauria, G.A., for the respondent.

JUDGMENT .

The  Judgment . of ~ the Court was delivered. by
Amnay M. Naik, J. :—Story of prosecution is that on 3.11.1986 complainant

Hukumchand accompanied by wife Sheela Devi visited the house of his sister -

situated at Kharifatak road, Vidisha for performing 'Tecka' on the occasion of
"Bhaidooj', His sister Keshar Bai and her husband Mishrilal were residing as tenant
in the property belonging to Chandra Kumar Jain, father of the accused. They
reached in the house of Mishrilal at about 10:30 P.M. When Rajesh and Dilip
(both sons of Mishrilal) came back from their business of ‘Chat'. They used to run

their business of 'Chat' on Thela. While coming back, they collected up one fused .

*Cr.A. No.60/2000 (Gwalior)
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mercury tube light from _rdad which was broken by Pradeep who also gave beatings
to Rajesh. This was informed on coming back to'home to Mishrilal. Mishrilal told
them that he will apprise Chandra Kumar of the incident, who will further persuade

" his sons to behave. properly. Chandra Kumar was residing with his family on the

lower floor. Mishrilal came downstairs and apprised Chandrakumar of the incident
and asked himi to make his sons understand to behave properly. Suddenly Pradeep,

.. Praveen, Pramod and Vinod appeared on the site and started abusing. They were
" asked to refrain from abusing. They.shouted 'Maro Salon Ko'. Ballu alias Vinod

has brought a knife from inside and handed it over to Pramod, who inflicted injuries .

on tight side of the chest, left side of stomach and near the nose. Complainant

Hukum Chand tried to protect him, but Pramod also inflicted injuries on him by

" knife on left hand and wrist. Mishrilal's sister, namely, Khumaniya Bai also made

an effort to protect Dilip, but she was also injured by Pramod by the knife. Dilip

" Kumar became serious, so he was.taken to Vidisha Hospital on handcart, whereas,
- complainant Hukumchand went to'the Police Station Vidisha and lodged FIR. Dr.
. R.C. Sharma (PW/8) examined Dilip Kumar and found following injuries on the
body of Dilip Kumar as per the report (Ex. P/8) :

) Stab'-wo_{md' -11/4" x 3/4" transverse in 7th (left) Interéostal
space in Nipple line, going towards peritoneal cavity, omentum coming
out of the wound, depth of the wound could not be assessed. Fresh
. bleeding present. L S i
" (@) Stab wourid - 4" x 1.1/2" vertical on medial end of clavicle, Muscle
& Fascia cut in the depth.of the wound, going towards chest wall, medial
end of clavicle seen exposed in the wound. Profuse bleeding present.
(3)  Incised wound 2"long on cheek. It is brought in the end of Peri
-circulatory failure. - =" . © . S SR .
Dilip Kumar succumbed to injuries and, ultimatcly, diedon 5.11.1986 at 2:30
P.M. Postmortem was performed and following ‘were the findings as per the

- postmortem report.

"The body lying serpine on P.M.: Table C head straight. Rigor mortis
present. There are three injuries scen on the body which are Antemortem

@ - “Orie étiﬁ;hed and .‘(-lfés:sfé'd wound c'sf»'lsmgth of '10 cms over the
right side of the chest in uppéf part vertical in position extending upto
the medial end of the right clavicle. :

(i)  One stitched and dressed wound of length of 25 cms arrow-
head in shape over abdominal paramedian in position on left side
extending towards the left hypochondine region. : '

(i)  One stitched & dressed wound of length 2.5 cms over right cheek
2 cms away from the angle of mouth. ) .

‘,l'fr
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In the opinion of Dr. H.K. Verma (PW/9) the mode, of death is syncope and

~ the cause of death is excessive haemorrhage and shock due to injury to vital

organ, the right lung, The time elapsed from death to post mortem is within 24 hours.

2. After due investigation challan was submitted against Pramod Kumar, Ballu
alias Vinod Kumar, Pradeep Kumar and Praveen Kumar. A private complaint
was also submitted by the complainant Mishrilal against Chandra Kumar Jain. It
will not be out of place to mention here that Pradeep Kumar and Praveen Kumar
were discharged by this Court in Cr. Revision No. 307/96 vide order dated 15.2.1996

and Ballu alias Vinod Kumar is acquitted vide the impugned judgment by the learned N E

Sessions Judge in S.T.No. 186/97.

3. . Pramod Kumar has been convicted under Séc_tion 302 Indi&n Penal Code,

and has been sentenced to imprisonment for life for having committed mudrer of
Dilip Kumar. A fine of Rs. 1000/~ has also bzen imposed. Pramod Kumar has
also been convicted and sentenced to two years rigorous imprisonment under
Section 324 of Indian Penal Code and fine of Rs. 500/- for causing simple injuries
to Hukumchand. : :

4. .Aggrieved by the conviction of Pramod Kumar Cr. Appeal No. 6072000 has
been preferred. Similarly, Cr, Appeal No. 36/2001 has been preferred by the State
of Madhya Pradesh against acquittal of Ballu alias Vinod Kumar after obtaining

decided by separate judgments. - N S

5. Shri VK. Saxena, Senior Advocate and Shri M.P.S. Bhadoriya, Govt.
Advocate made their submissions in support of respective contcntionfs,‘whibh have
been considered in the light of the material on record.

6.  Shri VK. Saxena, learned Sr. counsel contended that the 1eaﬁ1ed Sessions

necessary leave. Both the appeals have been heard analogously,. bﬁt are being

Judge has not properly appréciated the evidence. It is not proved beyond doubt
that Pramod Kumar has inflicted injuries on the body of Dilip Kumar by knife. .

There are major discrepancies in the evidence which have been ignored by the
learned Sessions Judge. The discrepancies, if taken into consideration in correct

perspective, would make the story of prosecution untrue and Pramod Kumar - )
deserve to be acquitted. In the alternative, it is contended that the case of Pramod | .

umar falls within the ambit of Section 304 Part-II of Indian Penal Code and

- Sentence of life imprisonment is awarded in excess of Jurisdiction besides being -

highly disproportionate.

7. It may be seen that the prosecution has examined nmﬁbér of eye witnesses,.

namely, Mishrilal (father of deceased PW/1), Hukimchand (PW/3), Hukumchand -

Ahirwar (PW/4), Rajesh Jain (PW/5), Sheela Devi (PW/6), Keshar Bai (PW/T)
and Khumaniya Bai (PW/11). '

8.  Dr.R.S.Sharma, who examined Dilip Kumar on 4.11.1996 has been examined
as PW/8, who found the injuries as described hereinabove. He categorically stated
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that the injuries found on the body of Dilip Kumar could have been inflicted by the
knife seized from the appellant. This doctor had also examined Dilip Kumar before
recording of the dying declaration and had given fitness certificate which is revealed
in Annx. P/11. Postmortem was conducted by Dr. HK. Verma, who, too, has
been examined as PW/9. He has clearly opened that the death was caused due to
the injuries received in the right side of chest which caused excessive bleeding
and shock. He has furthier specifically stated:in paragraph 2 of his statement that

- injuries inflicted on the body of the deceased were sufficient in the ordinary course

of nature to caus¢ death. In paragraph 3, he has ruled out that injuries were
received by the decéased by knife due to scuffling. On the contrary, he expressly

- stated that such injuries could be received only if the knife is applied with intention

1o cause the injuries. L

that the evidence was not properly;appl;éc.i;i_téfd,,lhe however, was unable to

 demonstrate any major discrepancy in the evidenice Which may vitiate the impugned

judgment. In the light of the entire material:on record, I find that witnesses have
given the minute details with regard to date, time and place of the ocourrence and

. have given further full -details of the manner'in which knife was nsed by the
+ accused. The ocular evidence'is corroborated by the medical evidence. No enmity
. on the part of witnesses. of prosecution was proved against the accused persons.
" Medical evidence has also established that injuries on the person of deceased

were tesult of the knife seized from the appellant. Thus, the evidence is
unimpeachable and learned First Additional Sessions Judge, Vidisha, has analysed
the evidence in paragraph 13 to paragraph 54 of its judgment and has further

- found inparagraph 55 the appeliant guilty of causing injuries intentionally on vital

parts of ‘the body of Dilip Kurrar which resulted into death. Appellant's learned
Senior counsel Shri VK. Saxenadid not specify any specific piece of evidence or
incorrect appreciation . This being so, I do not find it necessary to reproduce the
evidence and further confirm the finding of conviction recorded against the appellant
for causing deah of deceased Dilip Kumar, since there is no infirmity.

"~ 10. Next cbntention of Shri; Saxena, learned Senior counsel, seems to be quite
. forceful that the appellant has been wrongly convicted under Section 302 of Indian
- Penal Code. However, he is equally not correct in saying in gronnd 4 of memo of

appeal that the case of'the,:appt:llant would fall ‘'under Sections 324 & 326 of
Indian Penal Code. Section 324 of Indian Penal Code applies when hurt is caused
by the accused voluntarily by means of any instrument for shooting, stabbing or
cutting or any instrument which if used as a weapon of offence is likely to cause
death. In the present case, Dilip Kumar, the deceased, was injured in the late
night of 3rd November, 1986, which caused his death. It was not a case of hurt or
grievous hurt, therefore, neither Section 326 nor Section 324 of the Indian Penal
Code would be applicable.

F

g

9,  Although, Shri Saxena, learned Senior courisel for the appellant contended
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11.  New it is to be scen that whether the appellant has caused culpable homicidal
amounting to murder or-culpable homicide not amounting to murder. Culpable
homicile murder falls under Section 300 of Indian Penal Code unless it falls within
the case of exception as provided in Séction 300 itself. :

12.  Recently, the Apex Court has an occasion in the case of Gali ' Venkataiah
Vs. State of Andhra Pradesh (2008 Cri. L.L 690) to examine the scope of

~ exception to Section 300 of Tridian Penal Code. We may profitably quote paragraph _

15 &.16:as under :- .~ ¢

* "I5.  For bringing in operation of Exception 4 to Section 300, IPC, it
has to be established that the act was committed without premeditation, .
in a sudden fight in the heat of passion upon a sudden quarrel without -
the offender having taken undue advantage and not having acted in a
-cruel or unusual manner.

16.  The Fourth Exception to Section 300, IPC covers acts done in a
sudden fight. The said Exception deals with a case of prosecution not
covered by the First Exception, after which its place would have been
more appropriate. The Exception is founded upon the same principle,

- for, in-both there is absence of premeditation. But, while in the case of
Exception 1 there is total deprivation of self-control, in case of Exception
4, there is only that heat of passion which clouds men's sober reasons
and urges them to deeds which they would not otherwise do., There is
provocation in Exception 4 as in Exception 1; but the injury done is not

- the direct consequence of that: provocation. In fact Exception 4 deals
with cases in which notwithstanding that a blow may have been struck,
or some provocation given in the origin of the dispute or in whatever

" way the quarrel may have originated. Yet the subsequent conduct of
both parties puts them in respect of guilt upon equal footing. A "sudden
fight" implies mutual provocation and blows on each side. The homicide

- committed is then clearly not traceable to unilateral provocation, nor in -
such ¢ases could the whole blame be placed on one side. F or, if it were
so, the Exception more appropriately applicable would be Exception 1.
There is no previous deliberation or determination to fight. A fight -
suddenly fakes place, for which both parties are more or less'to be

 blamed. It may be that one of them starts it, but if the other had not
aggravated it by his own conduct it would not have taken the- serious
turn it did. There is then mutual provocation and aggravation, and it is- -
difficult to apportion the share of blame which attaches to each. fighter.

. The help of Exception 4 can be invoked if death is caused. (a) without
premeditation; (b) in a sudden fight; (¢) without the offender having-
taken undue advantage or acted in a cruel or unusual manner; and (d)
the fight must have been with the person killed. To bring a case within

-
-

o

_//
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. Exception 4 all the ingredients mentioned in it must be found. It is to be
- noted that the "fight" occurring in Exception 4 to Section 300, IPC is
not defined in IPC. It takes two to make a fight. Heat of passion required
that. there must bé no time for the passions to cool down and in this
case, the parties have worked themselves into a fury on account of the
. verbal altercation in the beginning. A fight is a combat between two or
".. more persons whether with ar without weapons. It is not possible to
enunciate any general rule as to what shall be deemed to be a sudden
quarrel. It is a question of fact and whether a quarrel is sudden or not
must necessarily depend upon the proved facts of each case. For the -
application of Exception 4, it is not sufficient to show that there was a
sudden quarrel and there was no premeditation. It must further be shown
that the offender has not taken undue advantage or acted in cruel of
_unusual manner. The expression "undue advantage" as used in the
- provision means “unfalr advantage"

"13. Undisputably, in the present case, there was no enmlty between the partles )

of a degree which would have given rise to an idea of causing murder of Dilip

- “Kumar. Appellant had not gone to the house of the deceased or complainant. On
" the contrary, the family members of Mishrilal Jain including the deceased came
- downstairs, to the house of appellant's father to make deliberations in respect of
-, the quarrel which is stated to have been picked up by sons of the Chandra Kumar. .

When the Iandlord was being persuaded about the behaviour of his sons; all the
four sons appeared on the spot, there book place heated exchanges causing
provocation to the accused who used the knife and inflicted various injuries which,
ultimately, caused the death. It is not the ¢ase of the prosecution that the appellant
entertained an idea right from the beginning to cause death of Dilip Kumar, the
deceased. Thus, there was no pre-planned or premeditation and Pramod Kumar
is found to have inflicted injuries by knife on account of sudden provocation caused
due to the deceased visiting his house and making complaint to his father. In view

- of 'this, the case of the appellant did not fall wnhm the definition of culpable

homludal amounting to murder.
14. In the case of Gali Venkataiah (supxa) the Supreme Court was dealing

- with a-case of single kmfe blow on chést of the deceased and it awarded sentence
‘under Part-I of Section 304 ‘of Indian Penal Code smcc it was a case of sudden

fight without pre-medltatlon

15. In the present case though there occurred a sudden fight, the appellant
stabbed the deceased thrice repeatedly on vital parts. The deceased was unarmed
young body of 17 years of age. He is not proved to have exercised any force
against the appellant. Appeliant, thus, applied the knife for causing the bodily i injuries
on the person of Dilip Kumar which were likely to cause death. Considering this
“factual background and in totality of circumstances, this Court is of the view that the
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case of the appellant falls within Part-1 of Section 304 of Indian Penal Code and
. the appellant is liable to be punished with custodial sentence of five years which
would Meet the ends of justice. )

16.  Accordingly, this appeal is allowed in part, conviction of appelant is altered
from Section 302 to Section 304 Part IT IPC and the sentence of life imprisonment
is reduced to the sentence of five years R.I. and the fine amount is enhanced
from Rs. 1,000/- to Rs. 50,000/~. In default of payment of fine amount the appellant

- shall undergo further jail sentence of one year. On depositing this amount a
compensation of Rs. 50,000/- be paid to the mother of the deceased. The conviction -

of appellant under Section 324 IPC for causing injury to injured Hukum Chand is
affirmed. His jail sentence and fine amount is also affirmed. Both the sentences

shall run together. Appellant is on bail. His bail bonds are forfeited. He is directed -

to surrender before the trial Court to undergo remaining jail sentence. The trial
Court shall have liberty to execute the judgment, :
T . ' Appeal allowed in part.
LL.R. [2008] M. P., 2708
APPELLATE CRIMINAL
Before Mr. Justice S.A. Nagvi

24 July, 2008*
. MOHAMMAD ASLAM . . ... Appellant. -
STATE OF M.P. : ' ... Respondent

A. Penal Code (45 of 1860), Sections 363, 366, 376 - Kidnapping and
Rape - Determination of age - Parents and prosecutrix stating that she is below

16 years of age - Date of birth m}zqrded in school register on the information of .
" father shows that prosecutrix was-below 16 years of age - Held - Evidence of -

parents and school register proves thai prosecutrix was 15 Yyears and 8 months
old on the date of incident. _ (Para 7)

. TUS WRAT (1860 HT 45), ©URIY 363, 366, 376 — eI AR
AT — T HT AR — ARAES 3R afre= ¥ Fu R f5 a9 15 .
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B. Penal Code (45 of 1860), Sections 363, 366, 376 - Kidnapping and
-Rape - Prosecutrix who was washing cloths was dragged by appellant and
thereafier taken to Sarni by cycle and truck - Prosecutrix was shifted in a rented
house - Appellant committed sexual intercourse daily with her - Prosecutrix
recovered from possession of appellant on the report of father of prosecutrix -

*Cr.A. No.670/1994 (Jabalpur)
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Held - Consent of prosecutrix is immaterial as she is below 16 years of age -
Violation, intention and conduct of women do not determine the offence - They
only foretell upon the intent with which accused had kidnapped her - Appellant
by active persuasion enticed prosecutrix below 16 years of age to come from one
place to another with intent to -have sex zllegmmately Appellant rightly convicted
by trial court - Appeal dismissed. ) (Paras 13 & 14)
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Mﬂnﬁaﬁﬁaﬂwwmvﬁamﬁmmw m@rﬁﬁn
Case referred :
. (2006) 5 SCC 713..

A. Usmani, for the appellaﬂt
Ku. V]ay Bhatnagan Panel Lawyer, for the respondent!State

JUDGMENT

S.A. NAQVI, . =~The appellant Mohd. Aslam has preferred the appeal
being aggrieved by the impugned judgment dated 25-6-94 passed by the First
Additional Sessions Judge, Chhindwara in Seséions Trial No. 88/93 whereby the
appellant has been convicted under Section 376, 363 and 366 of 1.P.C and sentenced
to undergo seven years R.I ahd fine of Rs. 500/ in default 2 months R.I, 2 months
R.I and fine of Rs: 200/- in default 1 month R.I and 3 years R.I and fine of Rs.
200/- in default 1 month R.I respectively.

2. The case of the proseciition in short is that prosecutrix (PW-9) resides with
her father Nandlal (PW-1) and mother, Kamalwati (PW-4). On 6-2-93, Nandlal -
and Kamalwati were out of village, Singori in respect. of their business of oil,
prosecutrix and her sister Anusia (PW-7) - were at home. On 6-2-93, prosecutrix
and her sister Suia @ Anusia went to wash the clothes on the well of Davendra
Singh Seth which was situated on Rajola road. Anusia was fetching water from
the well and prosecutrix was washing the ‘clothes. The appellant accused Aslam
reached on spot and tcok the prosecutrix on bicycle towards Badegoan thereafter
_ he took the prosecutrix on bicycle to Shivpuri and then by truck to Sarni. They
“reached Sarni at about 11'O'clock in the night and they stayed in the Aslam's

house. On 7-2-93, Aslam took a house on rent at Sarni and shifted along with the

prosecutrix in the rented house. Everyday the appellant committed sexual -

intercourse with the prosecutrix. Prosecutrix asked the appellant to leave her to
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- parents house, but he.did not take her to parents house. The appellant took the
prosecutrix to Betul to perform court marriage, but it was not materialised. Anusia
. came to the house and told his brother-in-law, Prakash (PW-8) that Aslam has
taken prosecutrix on bicycle. Prakash informed the parents of prosecutrix in this
respect, they searched prosecutrix and lodged report Exhibit P~15C in police chowki
Singori. Thereafter the prosecutrix was recovered from the possession of the
appellant and she was brought in police Chowki, Singori. Panchnama Exhibit P-12
was prepared, one under-wear.and salwar of prosecutrix-were seized as per seizure
memo Exhibit P-9. Prosecutrix was medically examined by Dr. Smt. P.Chhada
(PW-3). She-could not give any definite opinion in respect of commission of sexual
intercourse with prosecutrix as per Exhibit P-5, She prepared two slides from the
vaginal smear of prosecutrix, sealed them and handed over to police. Sealed slides
were seized as per seizure memo Exhibit P-7, spot map Exhibit P-8 was prepared,
one school certificate Exhibit P-11 of prosecutrix was seized as per seizure memo
Exhibit P-10. One Dakhil Khariz Registrer of Primary Girls School, Singore was.
seized as per seizure Exhibit P-14. The appellant was arrested, he was examined
by Dr. R.K. Sharma, he found. the appellant competent to perform sexual

intercourse as per report Exhibit P-3, he prepared slide from the sémen of the .

appellant and slide was handed over to police, sealed semen slide was seized as
per seizure memo Exhibit P-6. Afer completion of investigation, the appellant
- was charge-sheeted, case was committed to court of sessions for trial. .

3 Learned Trial Court framed charges under. Section 363, 366 and 376 of ;-

His defence is that on 6-2-93, he was on his photo-frame shop.

‘4. Prosecution examined 15 witnesses, no witness has been examined in
defence. After hearing leamed counsel for the’ parties, perusing evidence and
material on record, '-lt_:an:_led Trial court convicted the appellant under Section 363,
366 and 376 1.P.C and sentenced him as hereinabove mentioned. Being aggrieved
by the impugned judgment, the appellant has preferred the appeal.

LP.C. The appellant abjured the guilt and pleaded innocence and false implication. -

5. I have heard learned counsel for the parties, perused the imppgﬁe_ci judgmept,
evidence and material on record.

6. Learned counsel for appellant Shri A. Usmani, vehemently argued that the
age of the prosecutrix is above 18 years, she eloped with the appellant voluntarily.
Prosecutrix is a consenting party. The appellant has not committed any offence _
and learned Trial Court committed error in convicting the appellant. Learned panel

lawyer supported the impugned judgment.and contended that learned Trial court

did not commit any illegality or perversity in convicting the appellant and sentencing
him as hereinabove mentioned. . '

A Prosecutrix (PW-9) in paragraph-4 of the cross-examination deposed that
her age was 15 years at the time of seizure of her clothes. Nandlal (PW-1), father
of the prosecutrix deposed that age of the prosecutrix was below 16 years.
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Kamalwati (PW-4), mother of the prosecutrix deposed that the age of the
prosecutrix was 15 years at the time of the incident. Nandlal deposed that he
admitted the prosecutrix in school, at that time, he was knowing the age and date
of birth of the prosecutrix. Nathulal Banwari (PW-13), was head master of Gitls

_ School, Singori, he deposed that as per the school record, date of birth of prosecutrix
is 25-6-77, due to absence, the name of the prosecutrix was struck down from the

register Exhibit P-13 and it is clear from the evidence of Nathulal. Banwari that an

. entry in Exhibit P-13 pertains to prosecutrix. Exhibit P-13, is "copy of Original
‘Dakhil Khariz Register and the date of birth of prosecutrix is ' mentioned 25-6-77

in the register. The evidence of Nathulal Banwari is reliable. If his evidence is
read with Dakhil Khariz register and evidence of Nandlal (PW-1) and Kamalwati
(PW-4) and prosecutrix (PW-9), it is crystal clear that the date of birth was written
in school on the information of Nandlal and he was having knowledge of the date
of birth of prosecutrix. Evidence of Nandlal, Kamalwati, prosecutrix and Nathulal

. Banwari and Exhibit P-13 A proves that the date. of birth of prosecutrix was

25-6-77 .and on the date of incident i.e,  6-2-93, Lier age 'was about 15 years 8
months hence, it is proved beyond reasonable doubt that on the date of incident

. . the age of the prosecutnx was. below 16 years.
""8.°  Dr. RK. Sharma (PW-2) on 26-2-93 medically examined the appellant Mohd.

Aslam, he deposed that the appellant was competent to perform sexual intercourse.

- His report is corroborated by Exhibit P-3. Evidence of R.K. Sharma is not

challenged in the course of arguments and in his ctoss-examination. Hence, it is

. proved that the appellant was competent to perform sexual intercourse. As per
" medical evidence, no injury on the person of appellant or private part of the

appellant was found. Dr. Smt. P.Chhada medically examined the prosecutrix, she
did not find any injury on the person or private part of the prosecutrix. She could
not give-any definite opinion in respect of commission of sexual intercourse with
the prosecutrix, that is to say, that there is no medical evidence on record in
respect of commission of recent sexual intercourse with the prosecutrix. -

9.  Prosecutrix (PW-9) deposed that on the fateful day, she along with her
sister Anusia (PW-7) went to well of Davendra Singh Seth to wash clothes. Well
is situated at Rajola road. Anusia was fetching water from the well. Appellant

i ~ came on the spot and dragged her towards Badegoétn, thereafter he took her to
Badegoan on bicycle, from Badegoan, he took her to Shivpuri. From Shivpuri, he

took her to Sarni in a truck, they reached Sarni at night and stayed in the house of
the appellant. The appellant committed sexual intercourse with her. Prosecutrix
deposed that the appellant used to commit sexual intercourse daily with her in day
and night. He kept her in a rented house. Ultimately, police recovered her from
the possession of the appellant and apprehended the appellant. She was kept in
police station Sarni and next day she was taken to Singori. Anusia @ Sia also
corroborated the testimony of prosecutrix, she deposed that when prosecutrix

- was washing the clothes and she was fetching water from the well, the appeliant
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came and caught hold of the prosecutrix and took her away, she left her bucket cn
the well and went to her house and informed about the incident to her sister Shanti
and brother-in-law, Prakash (PW-8). Prakash also deposed that Anusia came
- from the well and-told her that Aslam has taken the prosecutrix on bicycle. He
along with Nandlal, father-in-law searched prosecutrix but could not find her.
Prosecutrix was recovered from the possession of the appellant, she told him that
the appellant took her on cycle to Badegoan and Shivpuri ant in truck to Sarni, she
also told him that appellant committed rape with her. Kamalwati (PW-4), deposed
that she and her husband Nandlal (PW-1) came back from Pandarai. Anusia told
them that appellant, Aslam caught hold of the prosecutrix and dragged her towards
Badegoan. She was unsuccessfully searched, thereafter prosecutrix was recovered
from the possession of the appellant, prosecutrix told her that appellant had taken
her to Sarni and committed rape with her. Nandlal also corroborated the testimony of
these witnesses. He lodged written complaint Exhibit P-1. Bhaiyalal(PW-14), received
Exhibit P-1 and entered the same in Roznamchasana no. 224 as Exhibit P-1 5.

10.  Newalal Vishwakarma (PW-6) prepared the ‘spot map Exhibit P-8. It is .

clear that the well is situated near the road. It is shown that the appeilant was

standing near the well shown at No.6. The well is three furlongs away from the. =

house of Nandlal. Chetram(PW-10), deposed that the under-wear and -salwar
was seized from the prosecutrix as per seizure memo Exhibit P-9. The seizure of
salwar and under-wear from prosecutrix is proved by Sambhu Prasad Ahirwar
(PW-15). Sambhu Prasad Ahirwar also seized the slides of prosecutrix prepared
from her vaginal smear as per seizure memo Exhibit P-7. Bharatlal (PW-5) also
corroborated the seizure of slides as per seizure memo Exhibit P-7. Sambhu Prasad
Ahirwar (PW-15) and Bharatlal (PW-5) proved that in the sealed slide prepared

from the semen of the appellant has been seized as per seizure memo Exhibit

P-6. Sambhu Prasad Ahjrwar'l(PW-l'S), seized school certificate as per seizure
memo Exhibit P-10 in the presence of Bhuwanlal Sahu (PW-11), the relevant
certificate is Exhibit P-11. Sambhu Prasad Ahirwar (PW-15), also seized one
Dakhil Khariz Register as-per Exhibit P-14 from Nathulal Banwari (PW-3). The
relevant copy of register is Exhibit P-13 which has been discussed in the previous
paras of the witnesses. Damodar (PW-12), turned hostile, he is not supporting the

during the course of the arguments.

11. I have gone through the evidence of prosecutrix (PW-9), Nandlai (W-1),
Kamalwati (PW-4), Anusia @ Sia (PW-7) and Prakash (PW-8), I am of the view
that there is no material contradiction, omission or improvement in their statements,
They remain firm and consistent in cross-examination. There is no. exaggeration

in their statement. There is no evidence on record to show that these witnesses -

are falsely implicating the appellant in a offence like kidnapping and rape. There
1S no previous enmity between the appellant-and these witnesses. Their statements _
are corroborated by report Exhibit P-1 and roznamchasana entery Exhibit P-15.

seizure Exhibit P-10. Seizure of aforementioned articles have not been challenged - _ 4 i
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Evidences of these witnesses is reliable and learned Trial Court did not commit
any illegality or perversity in relying upon the testimony of these witnesses. Learned
Trial Court rightly held that on 6-2-93, prosecutrix (PW-9) and her sister Anusia
@ Sia (PW-7) went to wash clothes on the well and the appellant Mohd. Aslam
came there and took prosecutrix from the well. She was taken to Sarni via Badegoan
and Shivpuri and he committed sexual intercourse with prosecutrix.

12. Learned counsel for the appellant vehemently argued that the medical
-evidence belies the.commission of sexual intercourse with the prosecutrix (PW-
9), hence, it cannot be held that the appellant has committed sexual intercourse
with the prosecutrix. Learned counsel for the appellant relying upon Yerumalla
. Latchaiah Vs. State of A.P (2006) 9 SCC 713, contended that according to the
evidence of doctor Smt. P.Chadda who examined the prosecutrix immediately
after the occurrence, there was no sign of rape.. Thus, evidence of prosecutrix is
belied by the medical evidence and it should be held that the accused/appellant is
entitled to acquittal. In the case of Yerumalla Lachaiah (supra), the. age of the
prosecutrix was eight years. On examination of prosecutrix Dr. K. Scheritha stated
in her evidence that no injury was found on any part of the body, much less on
private part. Hymen was found intact and the doctor specifically stated that there
was no sign of rape at all. It has been stated that the vaginal smears were collected
‘and examined under the microscope but no sperm detected. But the facts of the
 present case is different from aforementioned citation. The age of the prosecutrix
“is 15 years plus. As per Dr. Smt. P.Chadda, hymen was absent and two fingers -
were entering in the vagina of the prosecutrix. She opined that no definite opinion
can be given in respect of recent intercourse with the prosecutrix. Hence, citation
relied upon by the learned counsel for the appellant does not help the appellant's
case. It is settled principle of law that if evidence of prosecutrix is corroborated
by other evidence and it does not suffer from any infirmity and evidence is cogent
and consistent then conviction can be based on the testimony of prosecutrix and
her evidence can be relied upon. As it has been observed that there is no enmity
between the prosecutrix and her family-with the appellant-and there is no reason
to implicate the appellant in false case. Hence, the evidence of prosecutrix and
other witnesses is reliable. :

13. Learned counsel for the appeltant submitted that there is sufficient evidence
and circumstances on record. to hold that the prosecuttix was a consenting party
. and.she cloped with the appellant with her consent and appellant committed
sexual intercourse with her consent. It is also urged that on way to Sarni from the
place of incident, there was sufficient occasion for prosecutrix to alarm the persons
which were found on the way, but she did not do so and did not call any one to
help her, which leads to the presumption that the prosecutrix was a consenting
party. It is true that the prosecutrix (PW-9) did not cried for help on way to Sarni
even inform to the truck driver by which they went to Sarni, but only this fact
does not lead to the presumption that the prosecutrix was a consenting party.
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There is sufficient evidence on record to prove ‘that the appellant dragged the
prosecutrix from the spot and-took her on bicycle thereafter, in a truck to Sarni.
Prosecutrix specifically denied that the appellant used to give her money and she
- was intimate with the appellant. She also specifically and firmly denied that one
'day before the incident, the appellant met her and told her that they will go to an
enjoy trip. She also denied that she herself sat on:the bicycle of the appellant and
went with him. She also specifically deposed ‘that no. one was found on way to
. Badegoan. She also specifically stated that she does not want to elope with the
appellant. Looking to the facts and circumstances of the case, the arguments
advanced by thelearned counsel-for the appellant is devoid of merit. There is no
sufficient evidence on record that the prosecutrix was.in love with the appellant
and she voluntarily eloped with-the appellant. It is evident from the evidence of
prosecutrix that the appellant came on the spot and dragged her from.the spot
upto 1/2 kilometers and thereafter he took her away on bicycle. If it is taken to be
true that the prosecutrix is a consenting party, it does not help in any way. to the
appellant because on 6-2-93, the age of the prosecutrix was below 16 years and
her consent to sexual intercourse does not help the appellant because there is
evidence that prosecutrix was enticed by the appellant to go with him, There is
sufficient evidence on record that the prosecutrix was removed from the lawful
guardianship of Nandlal (PW-1) by deceitful means, under compulsion. There is
sufficient evidence on record that the prosecutrix was removed from the legal

guardianship of her parents with intent to commit illicit sexual intercourse with:

her. Looking to the graveness of offence under this section, the violation, intention
and the conduct of the women do not determine the offence, they can only foretell

- upon the intent with which the accused had kidnapped her and abducted the women =

and the intent of the accused is the vital quéstion for determination in each case.
Once answer 1o the intent of the accused is- established, eviflence is complete,
whether accused succeeded in his purpose and whether or not in the event, the
woman was consented to the marriage or illicit intercourse. On going through the

evidence of prosecutrix, it is clear that that intent of the appellant was to force

prosecutrix to illicit intercourse and ultimately he .succeeded and seduced
prosecutrix to illicit intercourse. Consequently, the offence of abduction ‘of the
prosecutrix from the legal guardianship of her parents is complete. The arguments
advanced by the leamed counsel for the appellant are devoid of merit. '

14, The appellant by active persuasion enticed the prosecutrix below 16 years.

of age to come from one place to another with intent'to have sex illegitimately
hence, I am of the view that the learned Trial Court rightly convicted the appellant
under Section 363, 366 and 376 I.P.C and no interference is warranted in the
judgment of conviction. Looking to the graveness. of the offence, I am of the view
that the jail sentence awarded by the learned Trial Court is adequate and there is
no scope to reduce the jail sentence awarded by the learned Trial court.

15.  Consequently, the appeal is devoid of merit, deserves to be and is hereby
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dismissed. The appellant is on bail. He is directed to surrender forthwith before
the Trial court to undergo remaining part of jail sentence otherwise the learned
Trial Court is directed to issue non-bailable warrant of arrest to commit him to jail
to undergo remaining part of jail sentence, .. S

- Appeal dismissed.
_ LL.R.[2008] M. P, 2715
 APPELLATE CRIMINAL -
" Before Mr. Justice A.P. Shrivastava

S . 12 August, 2008* -
~ KAPTAN SINGH - A ... Appellant
_ STATE OF M.P. oo - o ... Respondent

: Penal Code (45 of '1860), Section 376 ; R&pg - Consent and Submission -
Difference - There is a difference between consent and submission - Every consent
involves a submission, but the converse does not follow, and a mere act of

_submission does not involve consent - Consent of woman in order to relieve an

act of a- criminal character like rape; must be an act of reason, accompanied
with deliberation, after the mind has weighed as in a balance, the good and evil

" on each side, with existing capacity and power fo withdraw the assent according

o one's will- or pleasure - Therefore, a woman .is‘.said to, consent only when she
freely agrees to.submit hersely, while in free and unconstrained possession of

. physical and moral power to act in a manner she wanfed. - (Para 13)

v wfgar (1860 &1 45), ©IRT 376 — itm'fﬂ"f— wefy AR wendor —
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Cases referred :  ~ .- -~ L L :
1997(I) MPWN 94, AIR 2001 SC 3049, 1989 €.Cr.J. NOC 45, 2005(1I)

MPWN 132, 2008(1) ECSC 523(SC), AIR 1958 Punjab 123.

Mukesh .Gupta with Y.§. Tomar, for 1.?15 appeilant.
Mohd. Irshad, Panel Lawyer, for the:respondent/State.
. ' _ JUDGMENT '
* A.P. SHRIVASTAVA, J. :—This appeal is directed by the appellant against the
judgment of conviction and sentence dated 2.3.2002 passed by VI Additional
*Cr.A. No.150/2002 (Gwalior)
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‘Sessions Judge, . Gwalior (M.P.) in Sessions Trial No. 24872001, whereby the

appellant has been convicted under Section 366 of IPC and s'entenqed to undergo
rigorous imprisonment for five'years with a fine of Rs. 2,000/~ and under Section

. 376 of IPC, sentenced to undergo rigorous imprisonment for seven years with a
. fine of Rs. 3,000/~ with default stipulations. ) '

2. - According to the prosecution, the facts of the case are that a report Ex.P.1
- was lodged by the complainant Ramkali(P.W. 1), mother of the prosecutrix (P.W.2)
" ‘at police station Padav that after taking food at about 9 in the night while she got
- slept her daughter was reading near her. When she woke up in the night she found

that her daughter was not in the house. She enquired from Lakhan, Ramesh and

Deepak, ngo were also residing in the same locality. When she was searching

~ her daughter, her daughter came out from the house of the appellant. On seeing

her by the locality, her daughter disclosed that the appellant had assured to marry’

her and on this pretext gave a Pudia for mixing in the food for which her mother

-..got slept and she was taken by the appellant to his house and committed sexuai .

intercourse with her. After lodging the report, she was sent for medical
examination. After completion of investigation, challan was filed before the Court
" from where the case was ‘committed to the Court of Session. The learned ‘Sessions
Court acquitted the appellant of the charge under Section 363 of IPC ut convicted

- under Sections 366 and 376 of IPC and sentenced him accordingly as stated above, . -

3..  During the course of arguments; counsel for the appellant challenged ‘the .
- conviction on the ground that the incident took place in the intervening night of 12-13 -

. April, 2001 at about 9 :00 pm.- 3 am but the report was lodged at 13.04.2001 at about
1:45 pm, The distance of the police station from the place:of occurrence is only 1
- kilometer. The relatives of the complainant was present in the house. Therefore, the
- explanation given by the complainant is not satisfactory. Further, regarding the age of
 the prosecutrix no. documentary evidence has been adduced by the prosecution. As
- per First Information Report, the age of the prosecutrix was shown to be 14 years but

in ossification test, her age was found above 16 and below 19 years. The reportis .
" Ex.P.3. Therefore, it is not conclusively established that ‘the age of the prosecutrix is.

below 18 years on the date of occurrence, Further, it is also submitted that the way

' the incident took place; the prosecutrix went to the house of the appellant who was . -

. also residing in the same locality and they know to each other; it appears that she.was

 conivicting the appeilant under Sections 366 and 376 of IPC:

~a consenting party. Therefore, the learned trial Court haS'conunittgd an _efror in '

4. - Counsel for the‘respofldent-Stéte supported the jﬁdgment of the learned |

trial Court and submitted that from the testimony of the prosecutrix, it does not
appear that she is a consenting party, She was taken away by the appellant by
~ giving some thing to the prosecutrix so that her mother may sleep. So, she is not a

' consenting party. '

. 3. Counsel for the appellant also submits that the story of the prosecutrix about

P
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love letters Ex.D.3 to Ex.D.45 written by her and that.she was forcibly takén by
the appellant before the commission of act; is not truthful story. He submits that letters
were written by her is not possible to be written just before commission of the act.

6. = Ramkali (P.W.1) who cotroborated the version of given in Ex.P1 has deposed
that appellant committed sexual intercourse with her daughter(P.W.2) who. is
prosecutrix in the case. - '

7. .- Prosecutrix (P.W.2) deposed that in the intervening night of 12-13 when
she woke up for toilet. After operiing the door, while she was going towards
bathroom, she was caught hold of by the appellant, and thereafter threatened her
by showing knife. Then he took her to his house by pressing her mouth. He forced
her to write letters and thereafter committed Sexual intercourse with her. When

" appellant heard the noise of people of the locality, she came out from the house
" and informed about the incident to her mother.In. cross-examination, she deposed

that when appellant caught hold of her, the appellant threatened her by showing

" knife. But this fact was omitted in her police diary stateinent Ex.D.2. This fact

was also omitted in the police diary statement that when she cried the appellant
had shut his mouth.In her cross-examination, material contradictions and omissions
came out. She also disclosed that in the house of the appellant, patemal and maternal
uncle of the appellant were present and closed the door. Her statement is also
omitted in her police diary statement Ex.D.2. She denied that letters Ex.D.3 to
Ex. D. 45 were written previously. But she admits that the letters were written by

~ her hand. In cross-examination, she also disclosed her age is 06.01.1987 but he cannot

say it is correct or not. No documents regarding the age of the prosecutrix have filed.

8. - Deepak (P.W.3) and Ramesh (P.W.4) stated that Ramkali, mother of the
prosecutrix came and informed that her daughter is in the house of the appellant.
After some time, she ¢ame out from the house of the appellant at about 3 in the
morning. Similar statement has been given by Dilip (P.-W.5) but Ashok Kumar
(P.W.6) not corroborated the prosecution case and was declared hostile.

9,  Dayal Singh (P.W.7)and Mishrabai (P.W.8) are also rélatives of the
prosecutrix, disclosed that prosecutrix informed them that appellant was taken
her forcibly and commiﬁed,sexual intercourse with her.

10.  Dr.Amit Saxena (P.W.12)examined the prosecutrix on 13th April, 2001
and opined that the possibility of sexual intercourse cannot be ruled out. In cross-
examination, doctor submits that the some injury sustained on her hymen is not
possible by self-infliction.. The report is Ex. P.8. .

11.  The ledrned trial Court acquitted the appellant under section 363 of IPC by
holding that it is not established that she was below 18 years of age at the time of
occurrence but relying on the testimony of the prosecutrix found the appellant
guilty for committing an offence of sexual intercourse with the prosecutrix and
the act was committed by the appellant against her will.
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2. . Counsel for the'appellant submits that the learned trial Court has committed

an error in holding that the appellant found guilty for commission of offence.
Regarding material contradictions and omissions, he relied on Kheek Ram Vs.
State of M. P. reported in 1997 (I) MPWN [94] in which it is held that under

Section 161 of Cr. P, C., 1973, police statements are the' very foundation of

prosecution case. No witnesses can be relied on for 3 fact which he does not -

state in police statement. Similarly, in the case of Dilip and another Vs. State of

M P AIR 2001 SC 3049, it is heldthat truthfulness of version of the prosecutrix -

being doubtful, cannot be relied upon. In thé-case of: Sagir Vs. State of M. P
1989 C.Cr. J.NOC45, it is also held that if aminor girl leaving her honse voluntarily,

4 person commits intercourse with her, would be 1ia_ble for conviction under Section
376 of IPC even though the intercourse has been’ done by her own will. But there _

is no medical evidence regarding this. Neither the statement of the prosecutrix is
corroborated by any other evidence. Her own statement is exaggerated and
unnatural hence unreliable. Counsel for the appellant also placed reliance in the
case of Pappu Vs. State of M. P. 2005(I1) MPWN (132] in which it is held that
statement of the prosecutrix not corroborated by any witness anqgcd to have

come on spot. Prosecutrix alleging that she was thrown on the earth but no injury

was found. Medical evidence not giving definite opinion on rape. Therefore, the

accused is entitled to benefit of doubt. Lastly, counsel for the appellantreliedona

decision of Hon'ble Apex Court in the case of Ujjagar Singh Vs. State of Punjab
2008(1) CCSC 523(SC) in which the appellant-accused was tried under Sections
376 and 302 of IPC. Appellant uncle alleged to.have raped his niece. As vaginal
swab and clothes taken from her dead body indicated presence of semen. But,
absolutely no evidence to suggest that intercourse committed by appellant without
her consent or against her will. From two injuries other than gunshot wounds on

the dead body of victimnot indicating any attempt to commit Tape or commission -

of rape. Moreover, no atterapt- made by prosecution to get appellant medically

examined to ascertain-his capacity to perform séxual intercourse, Conviction of
appellant under'Section 376 of IPC is unsustainable. oL

13. During the course of arguments, much emphasis has been made about the
consent of the prosecutrix. ' ;

" The crux of the offence of rape under Section 375, IPC is sexual intercourse.
by a man with a woman against her will and without her consent under any one of
the six circumstances mentioned in the section.

Conserit is of paramount importance to determine the Liability of a person
for the offence. of rape. Consent exonerate the accused from liability altogether,
It may be cither express or implied depending upon the nature and circumstances
of a case. A woman is said to consent, only when she freely agrees to submit
herself, while in free and unconstrained possession of her physical and moral

Power to act in a manner she wanted. Consent implies the exercise of a free and -

o
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untrammeled (not hampéered) right to forbid or withhold what is being consented

' 1o, it always is a voluntary and conscious acceptance. of what is proposed to be

~ done by another and concurred in by the former,

Consent _of the woman in: order to ‘relieve the-accused of the charge of '
" rape, must be an act of reason, accompanied with deliberation, after the mind has

weighed as in a balance, the good and evil on each side, with the existing capacity

"~ and power to withdraw the assent according to one's will' or pleasure:

Submission under the influenée of fear or terror is not consent and will not
exonerate a person from liability. There is. difference between consent and
submission. In the case of Rao Harnardin Singh, Seoji Singh Vs. State. reported

in AIR 1958 ‘Punj 123, it is held that consent is an act of reason accompanied by
© deliberation, a mere act of helpless resignation inthe face of inevitable compulsion,
. quiescence non-resistance and passive going in cannot be deemed to be consent

to exempt a man of the charge of rape. -It was observed by the Court that a mere

. act of helpless resignation, when volitiofral faculty is either clouded by fear or

vitiated by duress, cannot be deemed to be 'consent’ as understood in law. Consent,

. on the part of a woman as a.defence to an allegation of rape, requires voluntary

participation, ot only after the exercise of intelligence, based on the knowledge,

" of the significance and moral quality of the dct, but after having freely exercised

a choice between resistance and assent. It was -further observed by the Court
that there is a difference between consent and submission. Every consent involves
a submission; but the converse does not follow, and a mere act of submission does

~ not involve consent. Consent of girl in order to relieve an act of a criminal character

like rape, must be an act of reason, accompanied with deliberation, after the mind has
weighed as in a balance, the good and evil on each side, with existing capacity and
power to withdraw the assent aceording to one's will or pleasure. Therefore, a woman
is said to consent only when.she freely agrees to submit herself, while in free and
unconstrained possession of physical and moral power to act in a manner she wanted.

14. Therefore, looking to.the above facts and circumstances of the case specially

© testimony of the prosecutrix, it appears that she was compelled to sexual intercourse

by the appellant without her Willingness and although she may have love affairs
with the appellant but it cannot be said that on the date of incident, she was a

. willing party and had given-her consent to the appellant for sexual intercourse.

The leamed tri{zl‘ Court has rightly observed in paras 49, 51 and 52 of its. judgment.

15. Reparding the delay, the fact about the incident came to the knowledge of

the complainarit in the early morning at about 3 and the report was lodged on the .

same day at about. 1:45 pm. In cases of offence of rape, there are various factors

‘which may cause some delay‘in lodging ‘the report. Looking to the facts and
"circumstances of the case, delay of a few hours is not fatal to the prosecution

case. Further, the objection regarding non-compliance of Section 157 of Cr. P.C.
will not vitiate the trial of the case. - ' '

b
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X 16. In view of the 'above submissions and the considerations of the entire .

evidence as adduced by the prosecution, I think the learned trial Court has rightly

. found the appellant guilty under Sections 366 and 376 of IPC. Thus, the finding of . -

conviction and sentence as recorded by learned trial Court does not require any - .

interference. Therefore, the conviction and sentence awarded by learned trial
Court is hereby affirmed. If the appellant is on bail, his bail bond shall stand
- cancelled. He is directed to surrender before the trial Court to serve out the
remaining part of sentence. ‘_In=tl'1e result, the appeal stands dismissed. =
: ' S o Appeal dismissed.

CIVIL REVISION
Befare Mr. Justice S.K. Seth

: | 12 August, 2008+
-MOHANLAL GARG & ors, . - -~ ... Applicants
Vs. : ' . :
M/S. CHAUDHARY BUILDERS PVT. LTD. & ors. . ... Non-applicants

Civil Procedure Code (5 of 1908), Section 115, Specific Relief Act, 1963;

' Section 28 - Agreement for sale of immovable property - Award of arbitrator
directing execution of sale deed - Rejection of application Jor rescission of
~ contract - Revision - There was no unreasonable delay on part of non-applicant.

No.1 to approach court Jor enforcing award - Delay attributed to applicants '
themselves - Held - The rise in price relating to immovable property agreed fo be _ -

- conveyed fo non-applicant No.l would not be relevant to deny relief of specific
performance - No ground Jor interference in order of trial court made out -
. Revision. dismissed. : : E
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(1997) 3 SCC 1, (2002) 1 SCC134, (2001), SCC 617,(2004)8 SCC 689,

G.M. Chaphekar. with D.M. Shah, for the applicants,

AS, Garg with N.X. Maheshwari & G.5. Yadav, “for the non-applicants.

*C.R. No.49/2008 (Indore)
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(ORAL) ORDER

S.K. SETH, J. :~This order shall also govern the disposal of Civil Revision-
No. 50/2008 (Mohanlal Garg S/o. Prahaladdasji Garg V/s. M/s. Chaudhary
Builders Pvt. Ltd. and two others) as learned counsel appearing for the parties
agreed that common facts and law are involved in both the civil révisions and both
civil revisions arise out of the common imipugned order dated 14.12.2007 passed
by Additional District Judge; quore in-Civil Suit No. 52-A/2007,

2. By the impugned order, learned Court below has rejected applicants'

* application u/s: 28 of the Specific Relief Act, (hereinafter referred to as ‘the Act’
for short), while it allowed the application for extension of time filed by non-
applicant No.1. Hence, these two revisions are against the common impugned
order. The facts relating to these two’ revisions are common and the relevant
facts for the disposal of these revisions are as under.

-3, Itisundisputed that on 15.7.1992, an agreement of sale was executed jointly
by Late Rajendra Kumar Garg and the above applicants in favour of non-applicant
No. 1'in respect of the suit property situated in the heart of the city of Indore. As
per agreement, they had agreed to sell suit property @ Rs. 130/- per Sq. ft. to the
non-applicant. No. 1. Thus, the total sale-consideration comes to Rs. 40.95 lacs
and as against the same, applicants had received Rs. 22,44,500 as an advance.
Said agreement of sale contained an arbitration clause to resolve mutual disputes
- by the sole arbitrator — Shri Gulabchandji:

4.  Dispute arose between the parties and applicants refused to submlt to the
arbitration; therefore, the non-applicant No.1 filed an application u/s. 20 of the
_Arbitration Act, 1940 in the year 1994 which was subsequently registered as Civil
Suit No. 12-A/1996 in the Court of XVIth Additional District Judge, Indore. The
application was-allowed and by order dated 27.11.1998, the dispute was referred

" to sole arbitrator, Shri Gulabchandji, for arbitration. This order of the Civil Court
was challenged in this Court in M.A. No. 173/1999 by applicants and without

. 'inviting any final decision on merit, the said appeal was withdrawn on 15.1.2004.
As a result, the order dated 27.11.1998 passed by XVIth Additional District Judge,
Indore became final.

"y 5. i seems thatafter withdrawal of the said appeal, the sole arbitrator issued
notices to the parties and invited their respective claims. The applicants in their
claim admitted the execution of agfeement. of sale, but contended that the non-
applicant No.1 had failed to pay the balance atount of .¢onsideration within the '
stipulated time, therefore, the agreement of sale had come to an end..In the
alternative, the applicants dlso submitted that apart from the sale consideration, if
_ they were paid damages for the last twelve years, then they were ready and
wﬂhng to perform their part of the contract.

6. - - The parties before. the sole arbitrator agreed -not to adduce any evidence,
therefore, the sole arbitrator after discussing the matter with the parties, passed

vy
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 the award. dated 24.9.2004, wherein the noiiéappﬁcant No.1 was directed to pay
* the balance afnount of sale conisideration amounting to. Rs. 18,50,500/- together
- with damages as mentioned in the.award itself, The award was filed in the Court

+in the presence of the parties by-the sole arbitratot; No.objections were raised by . o

either of the partiés, therefore, on 19.1 O.ZOMf}he"Coury' below passed order relévant
portion whereof s extracted below :~ ., - ;.- . 7. TeertoT L

PRI T B A B SN 3 ST e aff B T A
This order went unchallenged and the;avi(afi:il Ppassed by the sole;
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finality. T e T e T e

7. On 16.12.2005, the non-applicant No.1 filed exceution-case in the lower
Court for the execution of sale-deed in its favour pursuant to the award, alleging
that despite order passed by the Court on 19.10.2004, the applicants wére delaying
‘or avoiding to execution of the sale-deed in favour"of non‘applicant No. 1.,

8. Theapplicants submitted an application praying for dismissal of the execution

atbitrator attained .

Proceedings on the allegation that they had never delayed or avoidéd exccution of . -

the sale-deed. Ori the contrary, it Was contended that_right‘from beginning, they
‘were ready and willing to perform their-part of the contract for ‘which several

* letters were written to the p_on-épfalicapt_ Nd._l;‘h_l reply to the said application, the .

non-applicant No.1 contended that at no point of time, the applicants had issued

auy letter nor they submitted any amendtiient t0 the draft sale-deed sent along” - -
with the notice of the execution applicatich. A rejoinder dated 4.9.2006 to the said
1eply was filed by the applicants; wherein they had taken a stand ‘that theé non-
- applicant No:1 had not sufficient money with him for payment of balarnice amount -
-of sale consideration to the applicants and the nen-applicant No,1 was never ready- - -

“and willing to li_grfonn his part of the contract. S b S .
9. On4.10.2006, the applicants herein filed an application w/s. 28 of the Act = -

read with Section 46 of the Indian Coﬁtraé; Act for rescission of ¢antract for sale

of immovable property (the suit property). The non-applicant No.l filed reply to - °
the. said application, and also deposited the balance amount . of sale consideration , ~ .
including the damages awarded by the sole arbitrator in _the.n_mn_th of Janyary, 2007. 0k

' 10.  Looking to the factual controversy, learned trial,‘Cbu}'f_ recorded evidence, -

but before any order could be passed, the noq-applican_t'No;! filed an application

on 18.8.2007 for extension of time u/s. 28 of the Act read with Section 148 of the . -/
Civil Procedure Code. Léamed trial Court heard arguments on both the applications - -

and thereafter, by the common impugned order rejectéd the applicants’ application
u/s. 28 of the Act read with Section 46 of the Indian Contract Act and allowed the

application of non-applicant No. 1 for extension of time, as aforesaid. Hence, these .

two revisions:
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11.  Itis well settled-that revisional owers of this Court under Section 115 of the
CPC are limited to keep the subordmate Courts: within the bounds of their
jurisdiction. It is only v where there isa Junsdxctlona.l grror of ﬂlegahty or.material
" irregularity ‘in the exercise “of Jul‘lsd.ICthn that mterference by way of revision is
called for. It is against this backdrop, that the caseof apphcants has to. be examined.

"12. " A brief reference tay be made to the grounds raised in the Memo of
Rewswn that the applicants' apphcanon under. Section 28(1) of the Act was
wrongly rejected, Jower Court was in error in not rescinding the contract for laches
by the respondent No. 1; lower etred in extendmg time for performance of the
“contract; lower.Court erred in ignoring material evidence; the evidence was wholly
1gnored the dlscrenon was arbxtranly exerclsed in grantmg extention of time to
respondent No,l.- = -

13, _Shri. Chaphekar learned senior counsel appearing for the applicants,
contended that specific performance is an equitable relief and notwithstanding -
law being in favour of vendee, the Court has discretion to refuse to grant of
specific reliefif it is found to be iniquitons. He'submitted that the applicants cannot
be pmned down to the agreement of sale executed in-the year 1992 specially
keepmg in view the steep rise'in the prices of urban properties in a city like Indore.
In support of his contention, Shri Chaphekar has placed strong reliance onthe followmg .

- passage from K. S. Vidyanadam v/s. Vairavan: (1997) 3 SCC. Page 1.

. “It has been con51stently held by the- Courts in India, followmg certain
" early English decisions, that in the case,of agreement of sale telating to
. immovable property, time is not of the.essence of the contract unless
specifically provided-to that effect. ‘The penod of limitation prescribed
by the Limitation Act for ﬁlmg a suit is three years. From these two
" - circufnstances, it does not follow that any and every suit for specific
- performance of the agreement (which does not provide specifically that
time" is of the essence of the contract)’ should be decreed provided it is
filed w1th1n the penod of limitaticn notmthsta.ndmg the time-limits
_stlpulated’ in the’ agreement ‘for domg ‘one or-the other thing by one or
the other party. That would amount to saying that the time-limits
T presenbed by the parties in‘the agreement have no significancé or value
. and that {hey mean nothing. Even where time is not of the essence of
- the contract; the plaintiffs must perform his part of the contract within
a réasonable time and-reasonable time should be determined by looking -
_at all the surrounding circumstances mcludmg the express terms of the -
contract and the nature of the property. While exercising its discretion,
the court should also bearin mind that when the parties prescribe certain '
- tune-lmut(s) for taking steps by one or the other party, it must have
- 'somé- significance and that thie said time-limit(s) cannot be ignored -
L altogether on the ground that time has not been made the essence of
* . the contract (relatmg to immovable pmpemes)

f
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14. It was also contended by Shri Chaphekar that the agreement of sale. of
immovable property was executed on 15.7.1992 which the non-applicant No.1 is
trying to enforce in the year 2007, therefore, it could not be said that steps were
taken by the non-applicant No.1 _within reasonable time. Even otherwise, the Court
had accepted the award in-2004 and the non-applicant No.1 came forward for
execution of the award only after fifteen months and this delay is also fetal to the
applicants. Thus, according to Shri Chaphekar, the Court below while exercising
its jurisdiction has acted with anillegality or with material irregularity and as such,
the common impugned order is unsustainable in law.

15.  On the other hand, Shri A.S. Garg, leammed senior counsel for the non-
applicant No.1 subinitted and in our opinion not without justification, that the delay
was entirely due to the applicants. He has mentioned following facts in support of
his contention. He submitted that right from the beginning applicants did not
accept the nomination of sole arbitrator which compelled the nen-applicant No.1
to file an apphcatlon in the trial Court, When the said application was allowed, the
applicants challenged the order of the trial Court in this Court in M.A. No. 173/
1999. The said miscellaneous appeal was unilaterally withdrawn by the applicants
in the year 2004 without obtaining any decision on merit. Thus, according to Shri
Garg, the applicants cannot make capital on'account of their own conduct so as to
deprive the non-applicant No.1 of the fruits of the agreement relating to immovable

property. Shri Garg also pointed out that after death of Shri Rajendra Kumar Garg -

during the pendency of MA, No. 173/1999, inter-se disputes arose between the - .'

applicant No.1 and the widow and daughter of Late Rajendra Kumar Garg (non-
applicants No. 2 and 3 herein) and a civil suit is pending between them filed by
applicant No.1. One of the reliefs prayed in that suit is that the applicant No. 1 be
declared authorised to execute the sale-deed(s) in favour of non-applicant No.1
pursuant to the agreement of- sale dated 15.7.1992. It was also contended that in
the pleadings the apphcant No.1 took a stand that the agreement of sale has come
to an end,; whereas in the evidence, he has stated that he accepted the agreement

-valid for a period of one month from the date of the award and thereafter, the -

agreement ccased to have any force. He further.submitted that looking to the
shifting stand taken by the applicant No.1 in his pleadings and evidence, it became
necessary for the non-applicant No.1 to apply for extension of time by way of

abundant caution though in fact, there was no delay on the part of the non-apphcant _

No.1 to perform his part of the contract, which he was ever. ready. and willing to
perform. Shri Garg also submitted that considering the: overall facts and

=

circumstances of the case, it could not be said that the Court below-while exercising .

its discretion and the ]ims'dxctlon has acted with illegality or material irregularity soas -

to warrant interference with the order impugned u/s. 115 of the Civil Procedure Code.
" 16.  After having heard learned counsel for the parties at length and going through

the material available on record, we find that there is no merit and substance in the =~ . .

revisions. There is no infirmity in the impugned order to bring it within the mischief of
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Section 115 of the CPC. The court “below has analysed the material before it before
coming to conclusion-that there was no unreasonable delay on the part of the non-
applicant No.1 to approach the Court for enforcmg the award, Reasonable time is a
relative concept and it would vary from case to case dependmg upon the facts. In
Veerayee Ammal Vis. Seent. Ammal (2002) 1 SCC 134, their Lordships of Supreme
Court have explained what is a reasonable time in relation to a person seeking specific

. perfonnance when the time is'not essence of the contract. it was held as under :-

-“The word ‘reasonable’ has. in law prima facie meéaning of reasonable
. in regard to those circumstances of: which the person concerned is called
"upon to act reasonably knows or ought to know.-as. to -what was
' reasonable. It- may be unreasonable to glven an exact definition of the
word ‘reasonable’. The reason varies in its conclusion accordmg to
idiosyncrasy of the individual and the time'and circumstances in which
he thinks. The dictionary i meaning of 'reasonable time' is to'be somuch -
. time as is necessary, under the circumstances, to do-conveniently what
the contract or duty requires should be done in a ‘particular case. It
-other word, it means as soon as circumstances permit.” ©

17. The contention. of Shri Chaphekar that rise in price of - unmovable property

_agreed to be conveyed would béa. _televant factor to deny the relief of specific -

. performance is based upon (1997) 3.SCC. 1 (Supra). .}t may be relevant to point
“out that the said decision was distingwtished ina subsequent declslon 'of Supreme

;,Court in ‘¥ Pechimuthu V/s. Gowramma (2001) 7 SCC 617, wherem it has-
been held by their Lordshlps that :

* “Rise in price of land agreed to be conveyed may be a relevant factor
_ in denying the relief of speclﬁc performance, w!:en Court is-considering
- whether to grant decree: for-the first time.” [Emphasns added].

Same prmclple was reiterated bythen' Lordshlps of Supteme Courtin a decision reported
in (2004) 8 SCC. 689 .- Swarnam Ramachandran V/s. Aravacode. Chakurigal
Jayapalan. Thus, it is clear that at this stage, the rise in prices, if any, relating to the

" immovable: ‘property agreed to be conveyed to the non-apphcant No.l. wouldnotbea

“relevant or- tellmg factor to deny the relief of specific- performance 'in terms of the
arbitration award. We have already pointed hereinabéve that the delay is on the part of
the applicants and, therefore, no premium can‘be put on the said-delay so as to relieve.
the applicants from their contractual obligations under the agreement of sale.

8. In view of the foregoing discussion, both the revisions fail and-are hereby- '
‘dlSll‘llSSed with' costs. .Counsel’s fee Rs.1,000/- (Orie Thousand), if certified. '

- 19."" Leta copy of this order be retainéd in the file-of Civil Revision No 5072008

(Mohanlal Garg V/s. Mis: Chaudhan Bmlders Pvt Ltd)
20. Ordér accordmgly DAL :
) ' Order_' accordingly.
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CRIMINAL REVISION
Before Mr. Justice Rakesh Saksena

' 15 January, 2008* Co
RAVI NEAL . ... Applicant
Vs, L -
STATE OF M.P. : o Non-apphca.ut

A. -Criminal Procedure Code, 1973 (2 of 1974), Section 311-A - Power
of magistrate to order person to give specimen signatures or. handwriting -
Charge-sheet filed against applicant and almost all prosecution witnesses
examined - Invesngatron Officer also partially examined - Prav:.s'mn not attracted.

‘(Para 5)

®. ovs uihar Wfgdr, 1973 (1974 &7 2), N1 311—-Y — AYAT TRER
Il Twaw W @ fay A -wfm w aRw W A afuge @ ufw -
FeD B faoe AR—= A7 R THT ol SRR Wl @1 wheror R T —
AT AR BT it srere: wievT BT T — JEeT e T8 gar g

B. Criminal Procedure Code, 1973 (2 of 1974), Section 173(8) -During
investigation standard handwriting of accused (applicant} was collecfed and
sent to handwriting expert but no definite opinion given by expert - Thereafier,

charge-sheet filed - During trial another application filed by 1O. for collecting :

specimen handwriting afresh - Trial court allowed the application - Held - After
charge-sheet is filed, 1 O. is not precluded from abtammg and fomardmg further
evidence to' magistrate - However, that evidence is to be forwarded by way of
further report in respect of such evidence - Prosecution evidence has almost
been completed - First report of expert was not favourable to prosecution - No
provision under which-such orider can be passed - Trial court-committed error in
allowing application - Revision allowed. - ‘(Para 6)

., TUs srf?mr wfear, 1973 (1974 &1 2), GRT 173(8) — IFNEE D

SRM AT (D) B 7P TRER WHRIT Y Fwad Aeys o 99 13, fayg

ﬁﬁﬁﬁaﬁéﬁrﬁﬂamﬂ'{rﬁ T TETq ARIT—9 T o T — faaRe & ERM

— ot =mATera  Amae WaR A - afafeiRe — sRv—u U N @ SwRid
wmmﬁmmmmmﬁmmﬁmﬂﬁﬁ
| T — qfy aw W, Wi wie @ wee o afaRed Rud @ w5 F T @ S
MY — AP W T qoi =1 gl & — ﬁmaﬁnﬂqﬁﬂéaﬁmﬁﬂiﬁm
A oft — B SwHe T fawe srfa, ST sy wRe AT W W B
ST W AT HoR F 3 e FIRG B — T HoR | :
Amit Verma, for the applicant.
A.L. Patel, G.A., for the non-apphcant/State
. *Cr.R. N0.583/2007 (Jabalpur)

)
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o ORDER\”
RAKEsH SAKsEna, J. —Apphcant has ﬁled this revision against the order
dated 28.2.2007, passed by Second Additional Séssions Judge, Bhopal, in Sessions
Trial No. 321/05, allowing the application filed by the Investigating Officer for

collecting the standard handwntmgs of the accused and for sending the same to
handwriting expert.

2. Applicant is facmg trial under Sectlons 302/394 and 120-B of Indian Penal

‘Code. . Almost all the prosecution witnesses have been examined and on 25.11.2006

the case- was fixed only for recording the evidence of Investigating Officer. The
evidence of Investigating Officer R. Sharma was partly recorded on 5/6.12.2006, but
later on he filed an application praying for time to collect the standard handwritings of
the accused and send the same to handwritiig expert. During investigation the standard
handwriting of the accused was collected and sent to handwriting expert. Report of
the handwriting expert was filed in the Court. However, according to the said report,
no definite opinion could be given as to whether the questioned documents were in the
handwriting of the accused. Investigating Officer moved an application on 24.4.2006
before the Trial Court for again collecting the standard handwriting of accused. The
said application was allowed on 2.5.2006 and the accused was directed to give specimen

- handwriting for examination by the handwriting. expert for companson with the

questioned documents. In compliance of the aforesaid order, the specimen of the
handwriting .of the accused was taken on 8.5.2006 before the Court, The standard
documents were sent to handwritifig expert and were compared with the questioned
document and the report was. submitted. The report filed before-the Court is dated

' 24.10.2006. According to said report, the supplied standard writing did not provide

sufficient data as well as variations in the writing characteristics for thorough
comparison. Hence, it was found not possible to express definite oplmon on questioned
documents on the basis of available data. It was mentioned i in the report that for
definite opinion, well proved contemporancous admittedly genuine writings containing

- voluminous capital English letters of person concerned, were required. - In view the

said report, Investigating Officer again filed an application on 5.12.2006 seeking time
for collection of documents. The said application was.allowed by the impugned order.
It was ordered that prosecution may collect/bring some other standard documents
and may file a report after getting it examined by the expert.

3. Learned counsel submits that this.order is beyond the jurisdiction of the trial
Court. This power of investigation for collection of evidence cannot be exercised
by the trial Court during pendency of the trial when almost all the evidence has
been completed. In the past, prosecution had adduced two reports of handwriting

- expert, but they did not support the prosecution case. Therefore, the prosecution

again moved an application for collecting evidence during pendency of the trlaI
for ﬁllmg up the lacunae found in the prosecution case.

4. " Learned counsel for the State, on the other hand, submits that under Section

i 311-A of the Code of Criminal Procedure a Court can direct the accused to give

L
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specimen signatures or handwritings for getting it examined by the expert.

According to him, trial Court did not commit any error in permitting the Investigating .

Officet to collect further evidence and send for exaxmnatlon to handwriting expert.

‘5. Under Section 311-A of the Code of Criminal Procedure the power to direct
a person including accused person to give specimen signature or handwriting is
" givento a Magistrate, when a person has been arrested sometime in connection with
investigation. Apparently, the aforesaid provision is not attracted in the present case.

"-6.  Once a charge sheet is filed, the stage of investigation is ovér. However, after
filing of the charge sheet Investigating Officer is not precluded from obtaining and
forwarding further evidence to Magistrate under Section 173(8) of the Code of Criminal
Procedure. However, that evidence is to be forwarded by way of a further report to
Maglstrate in respect to such evidence. This situation is ndt present in the case in
hand. Here the prosecution evidence in the sessions trial has almost been completed.

At one stage the trial Court allowed the application filed by the prosecution for obtaining
specimen handwriting of the. accused, however, as-the report of the expert was not
favourable to prosecution, it again moved an application for collecting further evidence
during pendency of the trial. This procedure does not find favour of law. Learned
. counsel for the State is also not able to point outas to under what provision such an
order can be passed. If such an application is allowed, it would be an unending process.

The prosecution cannotbe given any such right or opportl.mrty which is not sanctloncd '

by law in order to fiil up its Jacunae.

"7.-  Inview of the above dlscusswn, 1 am of the considered opinion that the trial
Court has committed error in allowing the application filed by the prosecutlon to
collect further evidénce during pendency of the trial. »

8.  Accordingly, this revision is allowed. The lmpugncd order passed by the
~ trial Court is set a51de

Rewsmn allowed

LLR. [zoos] M. P, 2728
MISCELLANEOUS CRIMINAL. CASE -
.. Before Mr. Justice S.C. Vyas

-

‘Vs

. o o 14 February, 2008* L ' -_ .
BASANT KUMAR . . " | L Apptant
SMT. KAVITA BAI & ‘ors. ' ‘ Non-apphcants

Criminal Procedure Code, 1973 2 of 1974), Section 146 - Attachment -
Dispute regarding possession - Applicant was “recorded Bhumrswam: whereas,
-non-apphcant No.1 was-having a decree of declaration of title on the basis of
adverse possession - S.D.M. had passed an order of attachinent of property and
a receiver' has been appointed to lookafter the property - Held - Section 146

*M.Cr.C. No.3873/2007 (Indore)

Sy

5
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attracted - Order of attachment can not be said to be illegal - However, the
magisirate erred in not directing parties at the time of attachment to approach
competent civil court for establishment of their- entitlement to possession - Petition
disposed of with such direction. : (Paras 5 & 6)

wvs wipar wfean, 1973 (1974$r2) aRT 146 — GF — I I wEH
# faame - sdew afifalad A o, Sl sEe H9i 1 B O Afiege wel
B AR T W BT B R off — TaSLud. 3 WAk B $91 BT ARy uid &
R 3 JEm w B fae Rl frgaa fvar — afafefRa — ar 46 ampe —

. @ BT ARA e BT T BET S T — G, ARARE X T B W WHRT
- B Dot B AW THEN B I B fore wEA Rafve wararew @ wme we B fag
- PRRET T e A gl A - mﬁmmﬁ%wa%wﬁwas‘ns‘l '

Milind Phadke, for the apphcant
K C. Gangraa'e for the non-apphcants

_ORDER. ]
S.C. Vvas, J. :-This is a petition filed by petitioner under the provisions of

‘_ S. 482 of Cr. P.C. being aggrieved by the impugned order dated 11.6.07, passed
by Sub Divisional Magistrate, Shujalpur in Case No.147/145/2007, whereby the

disputed land was attached under the provisions of $.146 of the Code and was
glven in possesswn of a Receiver duly appointed by him.

2." Thegaid order was’challenged by filing a crumnal revision No 119 of 07

. before Addl. Sessions Judge, Shujalapur and the same was dismissed on 4.7.2007.

After dismissal of Criminal Rev:smn, pertitioner approached this court by ﬁlmg
this petition;? :

3. . Learned counsel appearing for petltloner submitted that in the 1mpugned
order passed by SDM, nothing has been stated as to how the court has come to
the conclusion that either of the parties were not found in actual physical possession
prior to two. months from the date of passing of prchmmary order, or, there was
some state of emergency and it was- neccssary to appoint a Receiver attachmg
the disputed land/property. : :

4. On the other hand, leamed counsel appearmg for Respondents submitted
that as per deceree passed by Lok Adalat presided over by Addl. Distt. Judge
vide order dated 23.2. 1997, Bhpmiswami rights of present respondent was declared

.on the basis of adverse’ possesswn and therefore respondent was in continuous

possession, despite that petitioner Was contmuously interfering in her possession_
and therefore complaint under-the provisions-of S.145 of the Code was filed.

5. Onperusal of the decree it appears that it was passed by Lok Adalat on the
basis of compromise arrived at between the parties and it was declared that the
decree would be effective only after its registration in the office of Registrar, but at
the time of passing this decree, both parties were in agreement that Mrs. Kavita wife

,‘:4“
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of Shmlendra was in long possession over the disputed land!property It appears that
after passmg the alleged decree, some dispute arose between the parties regarding
possession, because petitioner was recorded bhumiswami, whereas, respondent Kavita
was havmg a decree of declaration of title in her favour on the basis of adverse
 possession. In such situation, learned SDM had passed an order of attachment of the
disputed property/land under the provisions of S. 146 of the Code and a. Receiver has
been appointed to lookaﬁer the disputed property

S. 146 of the Code reads as under;

“ 146, Power to attach subject of dispute andto appomt receiver:- (1) If -
the Magistrate at any time after making the order under sub-section (1) of .
Section 145 considers the case to be one of emergency, or if he decides -
that none of the parties was then in such possession as.is referred to in -
Section 145, or.if he is unable to satisfy himself as to which of them was
then in such’ possession of the subject of dispute, he may attach the subject
of dispute until a competent Court has determined the rights of therpa.rtles o
thereto with regard to the person entitled to the possession thereof; -

Provided that such Magistrate may mthdraw the attachment .at any
time if he is satisfied that there is no9 longer any likelihood of breach of
the peace with regard to the subject of dispute. -

- (2) When the Maglstrate attaches the subject of dlspute he may, ifno
receiver in relation to such-subject of dlspute has been appointed by .
any Civil Court, make such arrangements as he considers proper for
looking after the property or if he thinks. fit, appoint a-receiver thereof, -
who, shall have, subject to the control of the Magistrate, all the powers of
a receiver appointed under 1.he Code of Civil Proceldure, 1908 ( 5 of 1908);

Provided that i in the event of receiver being subsequently appomted in -
relation to the subject of dispute by any C1v1l Court, the Maglstrate--— '

(a) shall order the receiver appornted by him to hand over the possesswn -
of the. subject of- dlspute to the receiver appointed by the Civil. Court.
and shall thereafter discharge the receiver appointed by him; '

(b) may make such. other mcxdental or consequennal orders as may :
be just. : ' -

6.  Inview of aforesaid situation, the lmpugned order of SDM cannot be'said
to be illegal, but an erroris there in the impugned order. As per provisions of
S.146 of the Code, it is necessary for the court concerned at the time of appointing
a Receiver on a disputed property to direct the parties to approach the competent
civil court for establishment of their entitlement to the possession thercof. Such

ditection has not been given in the impugned order. In the interest of justice to-

adjudicate the matter, such direction is now being given.
7.  Resultlantly the petition is partly allowed. The order of attachment and with
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Tegard to appoint a receiver shall remain as it is, but-both the parties are directed
to approach to competent court for establishment of their title and possession also
-over the disputed proparty/land -

With the aforesaid direction, the pctltlon stands disposed of.
Petn‘mn drspasea’ of.

~ IL R. [2008] M. P, 2731
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice R.C. Mishra

-

17 March, 2008*
MANJU LATA TIWARI (SMT.) & anr. = ... Applicant
Vs. :
i STATE OF M.P. T ... Non-applicant

i

A. Criminal Procedure Code, 1973 (2 of 1974), Section 216,
Prevention of Corruption Act, 1988, Section 13(1)(d), (2) - Alteration of
Charges - Charge sheet filed against applicants and other accused persons
u/ss 420, 467, 468, 471, 120B of IPC and Section 13(1)(d) r/w 13(2) of the
Act - No charge u/s 13(1)(d), (2) of the Act framed against applicants although
the same was framed against some of co-accused persons - Charges can be
altered or added at any time - Frammg of charge u/s 13(1)(d), (2) of the Act
not illegal. "~ (Para3)

%. . TUS Wiwdl ‘ﬂf%':n 1973 (1974 T 2). ORT 216, TLER AR
aftfram, 1988, TRT 13(1)(H), (2) — 3T @1 9RadT — aREt IR I AfwE
At & favg A B GRT 420, 467, 468, 471, 12081 3R AP FH TRT 13(1)(H)
TEIRT 13(2) B AT ARIH-TF AW fhur AT — IREH D feg ARFEm N ur

*130)(2), (2) B sl B AR R & @ T Tl 97 TeegE el ¥ W
. P D faeg R famn o — s fedt i wora wReffa a1 aRaffa 52 o W #

— At @ aRT 13(1)(). (2) B arrfe s RRRR T e | ‘

B.  Criminal Procedure Code, 3973 (2 of 1974), Section 217 - Recall
of witnesses when charge altered - Charges altered or added by trial court -
dnterest of prosecution and defence of accused to be safeguarded by permitting

them to further examining or cross-examine witnesses - Order refusing to recall
witnesses set-aside. - . . (Paras 4 & 6)

T, =®vg wiwkar wfgan, 1973 - (1974 P 2), ORT 217 — W9 INY
Raffa fear wmar @ w9 wilREl & 99 g9 e — AR RERe ey -
BT uRaffa a1 aRaffa ) T — afdedom o ol sftRes o) oftrer 9= Wil
mmmmmmmﬁmmmmmm wfemat
B T g ¥ SHFR T AT I ST |

*MCrCoNolld 96:2007,(Jabalpur)
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Cases referred :

(2004) 5 SCC 347, AIR 1970 SC 359, AIR 1943 PC 192, (1995) 4 SCC 392,
2001 CrLJ 3665, 1982 CrLY 2087.

Prakash Upadhyay, for the applicants.
Ramesh Shukla, Dy.G.A., for the non-applicant.

'ORDER .

R.C. MrsHRA, J. :—These petitions, under Section 482 of the Code of Criminal
Procedure (for short 'the Code'), are interlinked as arisen from the orders-dated
07.11.2007 and 22,11.2007 (for short 'the first and second order’) passed by the
Special Judge (under the Prevention of Corruption Act, 1988) [heremaﬁer referred
to as 'the Act'], Rewa in Special Case No0.97/98.

2.  Inthat case, cognizance of the offences punishable under Sectlons 420 467,

468, 471 read with Section 120-B of the IPC and Section 13(1){d) read with 13{2) of
the Act was taken on 04.11.2004 upon the charge-sheet submitted by Dy.

Superintendent of Police (SPE), Lokayukt arraigning 9 persons including the petitioners
as accused. However, for the reasons recorded in the order-dated 17.08.2005, the
then trial Judge charged only three accused namely R.P. Tiwari, Dr. Pradeep Mishra
and D.P. Singh with the offences punishable under Sections 120-B and 420 of the IPC
and also under Section 13(1)(d) read with 13(2) of the Act whereas charges of the
offences under the IPC only were framed against the remaining six accused including

" the petitioners. All the accused abjured the guilt and they were, accordingly, tried on |

the respective charges. However, on 30.10.2007, while hearing the final arguments,
learned trial Judge, expressing an opinion that prima facie the offence under the Act
was also made out against all the six accused charged with the offences punishable
under IPC only, proceeded to afford them an opportunity of hearing. Thereafter, vide
the first order in question, he added the offence under Section 13(1)(d) read with
13(2) of the Act to the earlier charges framed against the petitioners and the identically
placeéd co-accused namely Gokaran Kushwaha, Kaushlesh Dwivedi and Kaushal

Saket. Subsequently, by the second order under challenge, the applications, under

Section 217 of the Code, moved on behalf of the petitioners, for recalling all the
prosecution witnesses and those filed by co-accused Gokaran Kushwaha and Kaushal
_ Saket, for re-summoning some of them was rejected.

3. The first order has been sought to be quashed inter alia on the ground that the
learned Judge had grossly erred in reviewing the earlier order, passed on 17.08.05,

impliedly discharging the petitioners and three other accused in respect of the offence
under the Act. However, the contention deserves to be rejected as apparently
misconceived simply because, under Section 216 of the Code, an existing charge can
be altered or added to at any time before the judgment (Hasanbhai Valibhai Qureshi
vs. State of Gujarat (2004) 5 SCC 347). Moreover, charge can be altered even at
appellate stage (Kantilal Chandulal Mehta vs. State of Maharashtra AIR 1970
SC 359). But, the alteration or additton of any charge, in the words of Lord Porter, is
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a.lways subject to limitation that no course should be taken by reason of which the
accused may be prejudiced either because-he is not fully aware of the charge made or
is not given full opportunity of meeting it and putting forward any defence open to him
on the charge finally preferred (Thakur Shah vs. Emperor AIR 1943 PC 192). In
this view of the matter, no interference is called for with the first order.

4, Adverting to the second order, it may be seen that the prayer to recall the
prosecution witnesses was- rejected on the ground that no prejudice was going to be
caused to the petltloners or the similarly placed co-accused as thie allégation that the -
offending acts in question were committed during discharge of their duties as public
servant was never put to challenge during cross-examination. However, the provisions
of Section 217 of the Code are almost peremptory and the interests of the prosecution
aswell as of the defence have to be safeguarded by pérmitting them to further examine

. or cross-sxamine the witness already examined, as the case may be, and by affording

them an opportunity to call other witnesses (Ranbir Yadav vs. State of Bihar (1995)
4 SCC 392 referred to). Further, true ambit and scope of Section 217 of the Code has
already been examined by a single Bench of this Court in Fikas vs. State of M.P.

. 2001 CrLJ 3665. Dipak Misra J, who authored the judgment, while making reference

to the corresponding recommendation of Law Commission in its 41st report leading to

. introduction of the material change in sub-section (a) of Section 217 of the Code,

. explamed the effect thereof in the following words -

"Ona purposeful readmg of the provision keepmg in view the backdrop
of revision in the provlsmn it becomes quite clear that unléss there is an
. attempt to re-examine a witness for the purpose of vexation or delay or
in defeating the ends of Justice the Court ordinarily should allow the
recall or re-summon and examination -of witnesses with reference to
. such alteration or addition of charge." :

5. 'In Vikas's case (supra), the under-mentioned rulmg of a Dmsmn Bench of
Kerala High Court in Moosa Abdu! Rehman Vs, State of Kerala 1982 CnLJ
2087 was also quoted :-

"It has to be borne in mind in térms of Sectlon 2 17 Criminal Procedure
Code whenever a charge is altered or added to by the Court after the

. commencement of the trial, the prosccution and the accused shall be
allowed to recall or re-summon, and examine, ‘any witness who may

_ have been examined, unless the-Court. for reasons to be recorded in
writing, considers that the proscdutor or the accused; as the case may _
be, desires to recall or re-examiiie such witness for the purpose of
vexation or delay or defeating the ends of Justice."

6. Accordmgly, an application. for recalhng the witnesses in the light of any
addmonal charge could be disallowed only on three grounds namely (i) vexation
(1) delay and (iii) defeating the ends of justice. But, none of these has been
specifically mentioned as the ground for rejection of the prayer made on behalf of .
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_the petitioners. Further, the reasoning given by him can also not be sustained in view

“of the fact that the ingredients of the offence punishable under Section 13(1)(d) read
with Section 13(2) of the Act are altogether different from the correspondmg offence
under the IPC with which: the petitioners were charged initially. Thus, it is the second
order only that squately attracts exercise of inherent powers to secure ends of justice.

. 7. . Intheresult, the petitions are allowed in part: The first order is affirméd whereas

the second order is set aside and the petitioners’ applications, under- Section 217 of the

[ g

Code, are allowed. The trial Judgeis, accordingly, directed to re-summon the prosecution -

witnesses for further cross-examination as per the prayer made by the petltloners and
to proceed with the trial in accordance with law. :

8. . Copy of the order be retamed in the connected petltlon

" Petition allowed in part

ILR. [2008] M. P, 2734
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Cmnmal Procedure. Code, 1973 (2 of 1974), Sectmns 177 178 179, .

Dowry Prohibition Act,. 1961, Section 4 r/w Section 6 - Territorial _;unsd:ctzon -
" Offence alleged to have committed in Ujjain and complaint filed at-Vidisha wherein

non-applicant residing with her parents - Held - The venue of enquiry or trial of ‘ ‘

case is determined by averments made in complamt - The question of jurisdiction

is -question of law and fact and it needs enquiry - Cannot be interfered by the

High Court. . ' (Paras 6&7) '
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ORDER

A.P. SHRIvAsTAVA, J. :—Heard finally at motion stage on the petltlon under
Sections 482 and 177 of Cr. P. C. filed by the petitioner for quashing the criminal
proceedings which are pending before the Court of Chief Judicial Magistrate,
Vidisha (M.P.) in Case No. 5/2007 under Section 4 read with Section 6 of the
Dowry Prohibition Act.

2. . Breffacts of the-case are that the respondent filed a cnmmal complalnt against
the petttloner under Section 4 read with Section 6 of the Dowry Prohibition Act. It is
submitted that her parents are residing at Vidisha and before that she was residing at
Ujjain, where her in-laws are residing, The respondent filed a case against the petitioner.
The copy of complaint is Annexure P/1. The allegation regarding demand of dowry
was falsely made against the petitioner by the respondent. The petitioner is residing at
Ujjain, therefore, Vidisha Court has no jurisdiction to entertam the complaint.

"3. . In support of the above contention, learned counsel for the petitioner relied

on Baljit Singh and Another Vs. State of J, & K and others reported in AIR
1982 SC 1558. He also placed reliance in the case of Sita Devi (Smt.) and
- others Vs. State of M. P. reported in 2000(2) Vidhi Bhasvar 300 in which it is
held that under Sections 407 of Cr. P."C.; assurance of fair trial is first imperative
of dispensation of justice --- motion for transfer--- considerations. It is also held
“that trial should be allowed to take placc inthe Court who has territorial jurisdiction.
Further, counsel for the petitioner-relied on a decision of the other Benchi of this -
Court in the case of Ku.Archana Vs. State in Misc. Cri. Case No. 1787/2006
vide-order dated 05.07.2006,in which it is observed that case was registered before

- the court of J. M. F. C. Morena while incident took place at Gwalior within the

Jjurisdiction of P.S. Janakganj. Proceedings of the criminal case pending before
the trial Court were quashed. Similarly, léarned counsel for the petitioner relied
on Om Hemrajani Vs. State of U. P. reported in 2005(1) MPWN [95] in which the .
Hori'ble Apex Court held that place to try the offence, emphasis is on the place where -
offence has been committed. Similar view has been expressed in the case of Manish.
Ratan & Ors. Vs. State of M. P. & Anr. rteported in 2007 (1) ANJ (SC) 1.~

4. On the other hand, contention of the learned counsel for the respondent is
that the citations as referred by the counsel for the petitioner is not related on the
face of this case. They are. related to other offence under Section 4 read with
Section 6 of the Dowry Prohibition Act. As per Section 7 sub-clause 2 of the -
Dowry Prohibition Act, it is mentioned that nothing in Chapter XXXVI of the
Code of Criminal -Procedure, 1973 shall apply to ‘any offence punishable under-
this Act. Counsel for the respondent submits that when the respondent used to
come to her parental house, she used to disclose the fact about demand of dowry.

As per the allegation in the complaint, it is mentioned that at the time of marriage
including cash and ornaments worth of Rs. 4,50,000/- were given to the petjtioner
and she wants to take back the above property which comes within the ambit of
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Streedhan. Learned counsel for the respondent relied on L.V Jadhav Vs. Shankarrao
Abasaheb Pawar and Others reported jn AIR 1983 SC 1219 in which the Hon' ble
Apex Court held that offence under Secticn 4 is complete when demand of dowry is
made. Consent for meeting the demand is not necessary. Offence is complete when
demand made if consented would become “dowry” within Section S. 2. It is also

held by the Apex Court that inherent powers of Court should be used sparingly and -

with circumspection when there is reason to believe that process of law:is being

_ misused to harass.a citizen. In this regard, learned counsel for the respondent submits_*

that it is pertinent to mention paras 5 and 7 of the judgtent rendered by the High ;

Court of Bombay in the case of Daulat Mansigh Aher Vs. C, R Bansi & another
reportedm 1980 Cri. L. J. 1171 as follows under:-

"%5. So far as the first contention based on the challenge to terntonal
jurisdiction is concemed, in our opinion, theré is no substance in the said
contention. As observed by the Supreme Court in State of Madhya Pradesh
Vs. K. P. Ghiara, AIR 1957 SC 196: (1957 Cri L J 322), the venue of
enquiry or trial of a case is primarily to be determined by the averments
contained in the complaint or charge-sheet and unless the facts therein are
positively disproved, ordinarily the Court, where the charge-sheet or-
complaint is filed, has to proceed with it, except.where action has to be
taken under Section 202, Criminal Procedure Code (old Code). From the
averments made in the complamt, it is quite clear that it is the case of the .
complainant that he received a letter from P. M. Aher his son-in-law and
brother of the accused from Agartala The said letter is dated 14th April,
1977 and was written to Shri P. K. Aher by the accused himself, in his own

- handwriting from Bombay demanding the dowry of Rs. 30,000/~ from him
and also transfer of the fields in the name of his son-in-law or father in
marriage, with Alka, complainant's danghter. :

7. Ttis well settled that while dealing with such question under the mherent
_]I.lrl_SdlcthIl of this Court under Section 482 of the Code of Criminal
Procedure, normally it will have to. be presumed: at this stage, that the
averments made in the complaint are true. If this is so then obviously in the
present case on the allegations made in the complaint it conld be said that * -
. the demand-was made. from Wadala, Bombay-31 from where the. letter
‘was written and posted and also at Andheri where the letter was received
by the complainant. In this view of the matter in our opinion, the learned
Magistrate was right:in coming to the conclusion that his Court had
jurisdiction in view of the provisions of Sections 178 and 179 of the Codeof - -
Criminal Procedure." . : '

5. Szmllarly, in the case of Magsood Main and another Vs. Rukhis'ana Tazeem

and another, 1999 Cri. L. J. 681, the High Court of Allahabad held that under the -

Dowry Prohibition Act (28 of 1961), Section 6-Criminal breach of trust. Non-return

of money and gifts given to bride by her parents at time of marriage. Complaint

Nt
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.against - Limitation for taking cognizance-Offence was of continuous nature. Limitation
- for taking cognizance would be as provided under Section 473 of the Cr.P. C.

6.  In this petition, question of territorial jurisdiction and limitation was also
raised. The venue of enquiry or trial of the case is determined by the averments
made in the complaint. -y

7. Looking to the submissions made by the parties and the fact that under Section
6 of the Dowry Prohibition Act, there was demand of articles by the petitioner at
Vidisha. Therefore, the question of jurisdiction is a question of law and fact which
cannot be interfered by this Court and'it needs enquiry. The petitioner may raise the
ground about jurisdiction before the the lower Court at appropriate stage and the
Court sha]l declde the same. Accordingly, M.Cr.C. stands dismissed.

Petition dismissed.

LL.R. [2008] M. P, 2737
MISCELLANEOQOUS CRIMINAL CASE
Before Mr. Justice A.P. Shrivastava

: " 8 August, 2008%
NANIRAM =~ ' ... Applicant
Vs. ‘ _
STATE OF MP. - ‘ ' ... Non-applicant -

A. Criminal Procedure Code, 1973 (2 of 1974), Sectwns 156(3),

'202 - Procedure when offence complained af is triable exclusively by Court

of Session - In case the offence is triable excluswely by the Court of Session

. - The magistrate has no jurisdiction to direct mvest:garron by police in exercise

of powers w/s 156(3) of Code - He 'has to make mquzry himself as provided

.u/s 202 of Code. - (Para 9) '
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B. Penal Code (45 of 1860); Sections 147, 148, 323, 395 r/w 149,
Criminal Procedure Code, 1973, Sections 156, 202(2) proviso - Procedure

‘when allegation in the complaint are exclusively trigble by Sessions Court - Held

- The scheme of the provisions and the language employed in the proviso show
that conducting of inquiry in complaint caseis not left to the discretion of the
magistrate concerned - Magistrate has no discretion except to call upon the
complainant to produce all his witnesses and examine them on oath - The
provisions of Section 202(2) of CrP.C. are mandatory. (Para 10)

*M.Cr.C. No,933/2006 (Gwalior)
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) C.  Criminal Procedure Cude, 1973 (2 of 1974), Sectmn 202(2) proviso

- Effect of non-compliance of proviso - Statute does not expressly provide for E

nullification of the committal order - But provides that unless prejudice is caused,
the order is not fo be set-aside - This would mean that during inquiry w/s 202 of
Code when magistrate examines the witnesses on .oath, as far as possible proviso
is to be complied with but the mandate is not absolute - Further, where chjection

as to how prejudice was caused, was not raised at earliest stage, fresh inquiry
into Section 202 is unnecessary. = - ' ' (Para 1) -
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S.K. Tiwari, for the applicant. -
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' ORDE R

A.P. SHRIVASTAVA, J. -—Bemg aggrieved by the order dated 19. 09 2003, passed
by the Judicial Magistrate First Class, Raghogarh, District Guna (M.P.) in Criminal
Case No. 356/2003, which has been set aside by the II Additional Sessions Judge,

Section 482 of the Code of Criminal Procedure Code hias been filed by the petitioner,

2. The facts giving rise to this petition, in short, are that the petitioner fileda

private complaint in the Court of Judicial Magistrate First Class, Raghogarh under

Sections 147, 148, 323, 395 read with section 149 of IPC against 28 accused :
persons, in which about 18 accused persons were Police Officers. Prior to the

date of incident, a murder case was got registered against 15 family members
belonging to the complainant. The learned trial Court sent the complaint under
Section 156(3) of Cr. P. C. to the police for investigation and after receiving the

7
"Guna in Criminal Revision No. 223/03, vide ordet dated 24.08.2004, this petition under -

b .E\‘
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report from the police, dismissed the complaint against all the accused persons
under Section 148 and 395 of IPC and took cognizance -against accused Vijay
Singh, Lekhraj, Komal, Lal Singh, Ram Singh, Prabhulal; Bahadur Singh, Kamal
Singh, Chhatar Singh and Kalyan Singh under Sections 147 and 323 read with
Sectlon 149 of IPC and they were summoned 6n 19.09.2003..

3.  Leamed counsel for the petitioner submits that as per allegation of the
complainant, the offence is triable exclusively by the Court of Session. Therefore,
the learned trial Court has’ committed illegality by calling report under Section
156(3) of Cr. P. C. It is the duty of the Maglstrate to cansider the case as per,
provision of Section 202 of Cr.P.C. to examine all the witnesses and thereafter he
shall take cognizance of the offence. But in this case the Court with the aid of
Section-156(3) of Cr.P.C. tegistered the case against few accused persons under
Sections 147, 323 read with Section 149 of IPC and not registered the comp]amt
for the offence under Section 395 read with Section 149 of IPC. Further, it is also
submitted that the revision petition was filed by the complainant against the order
of the learned trial Court partly registered the criminal complaint,

4. Being aggrieved by the order of the learned trial Court, the complainant
filed a revision petition but the Sessions Court committed error by setting aside
the complete order dated 19.09.2003 of the learned trial Court when. there was

" no revision filed by the accused persons- against whom the case was registered
- under Sections 147, 323 read with 149 of IPC. As there was no revision filed by
' the aggrieved persons, the Session$ Court ought not to have set aside the whole

order of the learned trial Court. It is also submitted that the Sessions Court by
passing the impugned order, mis-construed the facts and law against the cognizance
of offences which are exclusively triable by the Court of Session. The revision

. was filed ‘only for direction to the learned trial Court for taking cognizance against
-the remaining accused persons by complying the provisions of Section 202 (2) of

Cr.P.C. Inthis regard, learned counsel for the petitioner relied on Rosy and another
Vs. State of Kerala and others reported in AIR 2000 SC 637.

5. On behalf of the respondent, the impugned order has been supported by
learned Public Prosecutor.

6. - Two points are involved in_'this case, whether the learned trial Court has
power to direct investigation under Section 156(3) of Cr.P.C. in case of complaint
in which the allegations are that it is triable by the Court of Session and second is
that when accused persons who are aggrieved persons, have not filed any revision
against the .cognizance of offence taken by the leamed trial Court, whether the

‘Sessions Court has power to set aside the whole order instead which was
‘challenged by the petitioner in-the revision petition?

7.”  Séction 156(1) of Cr. P. C. lays down that any oﬂicer in charge of a police
station may, without the order of a Magistrate, investigate any cognizable case
which a Court having jurisdiction over the local aréa within the limits of such
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station would have power to inquire into or try under the provisions of Chapter
XIII. Sub-clause (2) lays down that no proceeding of a police officer in any such
case shall at any stage be called in question on the ground that the case was one

which such officer not empowered under this section to investigate and lastly,

sub-clause(3) lays that any Magistrate empowered under Section 190 may order
such an investigation as- above-mennoned .

8. It is pertinent to sce the prov1s1ons of Scctlon 202 of Cr.P.C whrch are

quoted below:-

“(1) Any Magistrate, on receipt of a complaint of an offence of whlch
he is authorized to take cognizance or which has beén made over to
him under Section 192, may, if he thinks fit, postpone the issue of process’” -
against thé accused, and either inquire into the case himself or. direct
an investigation to be made by a police:officer or by such other | person
as he thinks fit, for the purpose of decldmg whether or not there is
sufficient ground for proceeding. - = .

Provided that no such direction for investigation shall be made-

(a) where it appears to the Magistrate that the offence complained of L
is triable exclusively by the Court of Session; or - - .

(b) where the complaiiit has not been made by a Court, unless the,_'
complainant and the witnesses present Gf any) have been exammed on
oath under Section 200. '

(2) - . Inany inquiry under sub -Section (1), the Maglstrate may, ifhe -
thinks fit take evidence of witness on oath: - ’

Provided that if it appears to the Magistrate that the offence
complained of is triable exclusively by the Court of Session, he shall call upon.: _
the complainant to produce all his witnesses and examine them on oath -

(3)  Ifan investigation under sub-section(1) is made by a person not: -
being a police officer, he shall have for that investigation all the powers
conferred by this Code on an officer in charge of a police statlon except‘ '.
the power. to arrest without warrant.” '

.9, In the case of Laxm:dhar Das etc. and others ¥s. Srare af Onssa and
another reported in 2004 Cri, L. J. 2816, it is held that in case the offence is
triable exclusively by the Court of Session, the Magistrate has no jurisdiction to
direct investigation by police officer in exercise of powers under Section 156(3)
of Cr. P. C. He has to make inquiry himself as provided undet Section 202 of Cr. P. C.
10.  Sub-Section(2) of Section 202 of Cr. P. C. serves the purpose of preliminary
mmquiry as-regards private complaint triable exclusively by a Court of Session. It is
evident that the legislature intended two different types of enquiries, a discretionary
enquiry in ordinary complaint case and a mandatory enquiry in complaint case
under Section 202 of Cr.P.C. In a discretionary enquiry the Magistrate can either
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" enquire into the case himself or direct an investigatxon-to be made by a police officer

or such other person as he thinks fit. In a mandatory enquiry in a complaint case that-
discretion is taken away by proviso (a) to Section 202(1) of Cr. P. C. The Magistrate
will have to conduct the enquiry himself and he cannot order i investigation. The scheme
of the prowsxons and the language employed in the proviso show that conducting of
enquiry in complaint case is not left to the discretion of the Magistrate concerned. The
Magistrate has no discretion éxcept to call upon the complainant to produce all his
witnesses aid examine them on oath. The provisions of Section 202(2) are mandatory.
In this regard, reliance can be placed in the case of Moideenkutty Haji Vs. Kunhikoya
AIR 1987 Ker 184 and in the case of Rosy (supra).

1. The next quéstion is what would be the impact if all the witnesses were
examined under Section 202 of Cr.P.C. In this regard, the Hon'ble Apex Court in
the case of Rosy (supra) held that when the offence, sought to be taken cognizance

- of by the Magistrate, is exclusively triable by the Court of Session, the statute

does not expressly provide for nullification of the committal order as a consequence
of non-compliance of proviso to sub-sec.(2) of Section 202 Cr. P.C, but provides

that unless prejudice is caused, the order is not to be set aside. This would mean
. that during inquiry under Sectiorni 202 when Magistrate examines the witnesses on.

oath, as far as possible proviso is to be complied with but the mandate is not
absolute. Further where objection as to how pre]udlce was caused, was not raised

.- at carliest ‘stage, fresh i inquiry into Section 202 is unnecessary. In this regard, .

para-47 of the judgment is relevant and follows as under:-
“47. Hence, v_vhat- emerges from the above' discussion is :

I (a) Under Section 200 Magistrate has jurisdictlon to take cognizance
of an offence on the complaint after examlmng upon oath the complamant
and-the witnesses present; :

(b) When the complamt is made in wrmng by a public servant acting
or purporting to act in discharge of his official duties, the Magistrate
need not,.gxamine the complainant a.nd_vthe -witnesses; -

(c) In such case Court may issue process or dismiss the complaint.

I (a) The Magistrate instead of following the procedure stated above
may, if he thinks fit, postpone the issue of'process and hold inquiry for

" the purpose of deciding whether or not there is sufficient ground for
‘proceeding against the person accused. Such i inquiry can be held by
him or by the police officer or by other person authorized by him.

(b) However, where it appears to the Magistrate that the offence
complained of is triable exclusively by the Coust of Session, the direction of
investigation by the police officer is not permissiblé and he is required to
.hold inquiry by himself. Dunpg that inquiry he may decide to examine the
witnesses on oath.. At that stage, proviso further gives mandatory directions

it ey " . PRI e 4oy - PR
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that he shall call upon the complamant to produce all his witnesses and x
examine them on oath. The reason obviously is that in a private complaint;

which is required to be committed to the Sessions Court for trial, it would
safeguard the interest of the accused and he would not be taken by surprise

at the time of trial and it would reveal the version of the witnesses whose

list is required to be-filed by complamant under Section 204(2) before

issuance of the process.

(c) The irrégularity or non-comphance thercof would not vitiate the further . ., - .
E% 2

proceedmg in all cases. A person complaining of such irregularity should™ ! :
raise objection at the carliest stage and he should point out how prejudice is ' .
caused or is. hkely to be caused by not following the proviso. If he fails o= -
raise such objection at the earliest stage, heis precludecf from raising such
objectlon later.”

12. In view of the above, it is clear that it was obhgatoxy on the part of
Magistrate to summon all the witnesses who have been cited by the complai

under Section 202 of Cr. P. C. The grievance of the petitioner is-that when ‘-he.
learned: trial Court registered the complaint against the accused. persons un e?
Sections 147, 323 read with 149 of IPC, complamt ought not to be quashedbecau

no revision was filed by the aggneved persons.

13. Inview of sub-clause (1) of Section 397 of Cr. P. C , the High Court or an: /

Court of Scssion may call for and examine the record of any proceeding before any’
inferior Criminal Court situate within its or his local jurisdiction for the purpose'of.
satisfying itself or hiinself as to the correctness, legality or propriety of any ﬁlld.l?
Sentence. or order, recorded or passed, and as to the regularity of any proceedings'c
such inferior Court, and may; when calling for such record, direct that the executi
of any sentence or order be suspended, and if the accused is in confinement, that he

" be released on bail or on his own bond pending the examination of the record -

14.  In this regard, as the order on thé part of those accused is also st asic
_against whom the learned: trial Court took cognizance ‘partly and after setting -,
aside the order directed to examine ail the witnesses as per provisions laid down
under Section 202(2)of Cr.P.C. It may cause prejudice to the accused persons .
who have not filed revision petition against the said order as the learned Court, I
already took coghizance against the concerned persons and order is passed agajy
. them, which may cause pte]udlce to the concermng party. Therefore, the ord@p:
the Rewsmna.l Court’ ls set ‘aside and case is remanded back with a direction

registered the complaint and atter hearing the complamant and the accusedfPer_ c
may pass order in accordance with law.

15. Accordingly, M. Cr. C. stands disposed of.






